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ILLINOIS— Supreme  Court. 

ORRTN  N.  CARTER,  Chikp  JusnCK.i 
AliONZO  K.  VICKERS,  Chikf  Justict,* 

JUSTICKS. 

JAMES  H.  CARTWRIGHT.  JOHN  P.  HAND. 

ORRIN  N.  CARTER.!  OEOROB  A.  COOKBL 

rSANK  K.  DUNN.  WM.  M.  FARMER. 

ALONZO  K.  VICKERS.* 

INDIANA— Supreme  Court* 
JAMES  H.  JORDAN,  Chiet  Jubtios. 

ABBOOIATIt  JUSTICES. 

DOn'OIiAS  MORRIS.  LEANDER  J.  MONKS. 

CHARLES  B.  COX.  QUINCT  A.  MYERS. 

INDIANA— Appellate  Court.* 
MOSES  B.  LAIRY,  Chief  Judos. 

ASSOCIATE  JUDOES. 

EDWARD  W.  FELT.  JOSEPH  G.  IBACH. 

MILTON  B.  HOTTEL.  ANDREW  A.  ADAMS. 

DAVID  A.  MTERS. 

DivMo»  No.  i.« 
EDWARD  W.  FEI/r,  PBESiDiira  JuDOJE. 

A8800IATB  JDDOXS. 

MILTON  B.  HOTTEL.  DAVID  A.  MYERS. 

Division  No.  £.« 
MOSES  B.  LAIRY,  Chief  Judqb. 

ASSOCIATE  JUDGES. 

JOSEPH  a.  ibach:  andrew  a.  adam& 

MASSACHUSETTS— Supreme  Judicial  Court. 

MARCUS  P.  KNOWLTON,  Chief  Justice.* 
ARTHUR  P.  RUOO,  Chief  Justice.* 

ASSOCIATE  JUSTICES. 

JAMBS  M.  MORTON.  HENRY  K.  BRALEY. 

JOHN  WILKES  HAMMOND.  HENRY  N.  SHELDON. 

WILLIAM  CALEB  LORING.  ARTHUR  P.  RUGG.» 

CHARLES  A-  DB  COUROY.« 

>  Became  Cblef  Justice  June,  ISll.  *  Appointed  Chief  Joitlee  to  succeed  lUrcus  P. 
'Became  Justice  June,  1911.  Knowlton. 

•  Beginning  Uar  22,  Itll.  *  Appointed  to  succeed  Arthur  P.  Rugg. 

*  Resigned,  to  take  effect  September  1,  19U. 
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NEW  YORK— Court  of  Appeals. 
BDOAB  M.  CULI.EN,  Cnnr  Jddqx. 
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JOHN  &  GHAT.  WILLARD  BARTLBTT. 

ALBERT  HAIGHT.  FKGDEBICK  COLLIN. 

IRVING  O.  VANN.  FRANK  H.  HISCOCE. 

WIIXIAM  S.  WERNEB.  EMORZ  A.  CHA8B. 

OHIO— Supreme  Court. 
WILLIAM  T.  SPEAR,  Chikf  Jurice. 

JUDGES. 

WILLIAM  Z.  DAVIS.        .      .  JA^fES  L.  PRICE. 

JOHN  A.  SHAcrCK.  JAMES  G.  JOHNSON,  A. 

MAURICE  H.  DONAHDBi 
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AMENDMENT  TO  RULES 


SUPREME  AND  APPELLATE  COURTS  OF  INDIANA 


No.  21M.1 

It  b  ordered  that  the  following  be  and  is 
her^y  adopted  as  rule  21  V&  of  this  court  and 
that  the  aame  shaU  take  effect  May  22. 19U: 

Petitions  for  extenalona  of  time  to  (He 
briefs  will  not  hereafter  be  granted,  unless 
facts  are  stated  therein  showing  that  the 
conrt  In  which  said  case  Is  pending  has  ja- 
ritdlctlon  thereof,  and  It  is  shown  tliat  such 


brief  will  be  on  the  merits  of  the  cause  and 
that  all  motions  to  dismiss  and  all  dilatory 
motions  In  said  cause  on  behalf  of  the  petl- 
tloner  have  been  flied.  The  application  most 
also  show  the  date  of  submission  of  the 
cause,  the  date  upon  which  the  time  of  the 
applicant  for  nUng  the  briefs  will  expire,  and 
the  order  of  the  court  will  fix  the  date  on  or 
before  which  the  brief  shall  be  filed.  Xhla 
rule  to  take  effect  May  22, 19U. 


96N.B. 


1  For  role  as  originally  adopted,  see  02  N.  B,  tk 
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MONYPENY  et  al.  t.  MONTPENT  «t  al. 
(Oonrt  of  Appeals  of  New  Yoi^.    May  2,  1911.) 
1.  Wiixs  (Si  246,  432*)— Jtjbibdiotion  or  Ao- 

TION. 

Under  the  express  terms  of  Code  Civ.  Proc. 
I  1866,  suit  lies  to  determine  the  validity  or 
effect  of  a  will  made  in  another  state,  so  far 
as  concerns  real  estate  within  this  state;  and 
tbe  decision  is  conclusive. 

[Ed.  Note.— For  other  cases,  Me  Wills,  Dec. 
Dig.  {{  246,  432.*] 

%  Affnoy  (I  8»)— Frivoxoub  Action— Stnr  to 

OONSTRVB  FOBEIOR  WlLL. 

A  suit  to  constme  a  foreign  will  affecting 
real  estate  within  the  state  held  to  present 
practical  questions,  giving  jurisdiction  to  de- 
termine them. 

[Ed.  Note.— For  other  cases,  see  Aotion,  Cent 
Dig.  i  41 ;  Dec.  Dig.  S  8.»] 

Chase,  Gray,  and  Hiscock,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Api)ellate  Di- 
Tision,   Second   Department 

Action  by  Branson  B.  Monypeny  and  oth- 
ers against  William  Monypeny  and  others. 
From  a  judgment  of  the  Appellate  Division 
(136  App.  Div.  677,  121  N.  Y.  Supp.  690) 
affirming  a  judgment  for  defendants,  plaln- 
tUTs  appeal.    Reversed  and  remanded. 

See,  also,  137  App.  Div.  902,  122  N.  Y.  Supp. 
1137. 


Alphens  B.  Favour,  for  appellants. 
Prime,  for  respondents. 


w.  a 


CULLEN,  a  J.  The  fate  of  this  Utlgatlon 
has  been  a  peculiar  one.  When  the  case 
reached  the  Appellate  Division  on  the  ap- 
peal from  the  first  complaint  in  the  action, 
one  half  the  court  sustained  the  demurrer 
practically  on  the  ground  that  the  courts  of 
this  state  had  no  jurisdiction  of  the  matter 
in  controversy,  while  the  other  half  sustain- 
ed It  on  the  ground  that  the  validity  of  the 
provisions  of  the  will  was  too  clear  for  dis- 
cussion and  the  questions  sought  to  be  rais- 
ed were  frivolous.  131  App.  Div.  269,  115 
N.  Y.  Supp.  804.  On  the  second  appeal  to 
the  Appellate  Division  the  demurrer  seems 
to  have  l>een  upheld  on  the  ground  first  stat- 
ed, the  court  being  of  opinion  that  any  deci- 
sion of  the  courts  of  this  state  would  be 


without  effect  The  judgment  there  entered 
is  now  sought  to  be  sustained  on  the  ground 
that  there  ia  no  practical  question  before  oa. 
Let  08  see.. 

[1]  The  will  Is  drawn  with  a  prolixity  of 
language  and  confusion  in  thought  and  in 
expression  approximating  to  g^ilus,  and  the 
complaint  in  the  action  is  entitled  to  the 
same  high  commendation.  Nevertheless,  it 
states  sufficient  to  require  the  judgment  of 
this  court  to  wit,  a  will  of  real  estate  with- 
in this  state  and  a  demand  for  its  interpre- 
tation as  to  validity  and  effect,  unless  the 
construction  of  the  will,  as  is  claimed,  pre- 
sents no  practical  question.  The  Code  of 
Civil  Procedure,  i  1866,  expressly  authorizes 
an  action  to  determine  the  validity  and  con- 
struction, or  effect,  under  the  laws  of  this 
state^  of  a  testamentary  disposition  of  real 
property  situated  within  it  There  can  be 
00  question  that,  though  the  will  was  made 
in  Ohio,  Its  interpretation  and  effect,  so  far 
as  it  relates  to  the  real  property  within  this 
state,  is  to  be  determined  by  the  courts  of 
this  state,  and  that  their  decision  is  con- 
clusive Peck  r.  Gary,  27  N.  Y.  9,  84  Am.  Dec. 
220.  The  rule  justifying  the  maintenance 
of  such  an  action  is  well  stated  in  Horton  r. 
Cantwell,  108  N.  Y.  255,  15  N.  B.  546,  by 
Judge  Peckham :  "There  must  be  some  color 
of  a  question  for  construction  before  the 
court  can  be  called  upon  to  construe  the  de- 
vise" In  that  case  the  court  refused  to 
act  on  the  ground  that  under  no  construc- 
tion of  the  will  could  the  plaintiff  be  enti- 
tled to  the  possession  of  a  remainder  in 
the  property  upon  her  own  demise.  In  de- 
termining whether  the  plaintiffs  have  in  any 
view  a  present  interest  in  the  real  property 
within  this  state  I  shall  assume  that  the 
will  did  not  create  an  equitable  conversion ; 
for,  even  If  we  should  think  it  did,  the  fact 
that  two  Judges  of  the  court  below  not  only 
thought  there  was  no  equitable  converslcm, 
but  that  the  claim  to  that  effect  was  frivo- 
lous, at  least  makes  the  question  a  debatable 
one  worthy  of  adjudication  by  the  courts. 

We  now  turn  to  the  trust  created  for  the 
benefit  of  the  plaintiffs'  father,  the  testa- 
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tor's  son.  \Vhat  la  meant  by  the  expression 
"to  raise  a  trust  7"  It  Is  certainly  Inartlfl- 
clal,  and  possibly  tbe  subject  of  differing  In- 
terpretations. I  tblnk  tbe  Intention  of  tbe 
testator  was  to  give  one-flfth  of  his  estate, 
both  real  and  personal,  to  bis  trustees  In  the 
trust  directed  by  bis  will ;  for,  on  tbe  death 
of  tbe  equitable  life  tenant,  be  provides  for 
transferring  and  conveying,  In  fee,  tbe  cor- 
pus of  the  trust  estate  to  tbe  r^nainderman, 
which  expression  clearly  contemplates  that 
tbe  trust  estate  might  contain  realty.  Now, 
this  conveyance  Is  to  be  made  to  tbe  chil- 
dren of  the  life  tenant  upon  the  youngest 
child  attaining  his  majority.  In  tbe  mean- 
while tbe  Income  to  be  paid  to  bim.  Bat 
tbere  Is  no  provision  authorizing  tbe  trus- 
tees to  collect  the  rents  and  profits  of  tbe 
real  estate,  and  without  such  direction, 
either  express  or  implied,  the  statute  vested 
tbe  legal  estate  in  the  plaintiffs  upon  the 
death  of  their  father  and  entitled  them  to 
possession.  Beal  Property  Law  (Laws  1S96, 
c.  547)  i  73;  Consol.  Laws  1909,  c.  50,  i 
iS;  Denlson  v.  Denison,  185  N.  T.  438,  78 
N.  E.  1S2.  Surely  the  question  whether  there 
iB  an  Implied  direction  to  collect  the  rents 
Is  fairly  debatable. 

But  tbere  Is  a  still  more  serious  objection 
to  the  validity  of  the  continuing  of  the  trust. 
Tbe  statute  forbids  a  suspension  of  the  pow- 
er of  alienation,  except  during  the  contin- 
uance of  two  lives  In  being  at  the  death  of 
tbe  testator,  and  tbe  validity  of  the  provi- 
sions of  the  will  is  to  be  determined,  not  by 
what  has  happened,  but  what  might  have 
happened  under  them.  Plainly  tbe  children 
of  bis  son  might  be  bom  after  the  testator's 
death.  This  renders  the  trust  void,  and  the 
plaintiffs  may  be  now  entitled  to  the  posses- 
sion of  tbe  property.  It  is  true  there  Is  one 
exception  to  this  absolute  rule  prescribed  by 
statute.  That  is,  "a  contingent  remainder  in 
fee,  may  be  created  on  a  prior  remainder  in 
fee,  to  take  effect  in  the  event  that  the  per- 
sons to  whom  the  first  remainder  Is  limited, 
shall  die  under  the  age  of  twenty-one  years, 
or  upon  any  other  contingency,  by  which  the 
estate  of  such  persons  may  be  determined  be- 
fore they  attain  their  full  age."  1  R.  S.  pt 
2,  a  1.  art  1,  S  16.  This  exception,  how- 
ever would  not  save  this  case,  because  tbe 
remainder  which  each  of  the  several  chil- 
dren would  be  entitled  to  is  not  given  over 
on  his  failure  to  arrive  at  tbe  age  of  21, 
but  on  the  failure  of  tbe  arrival  of  tbe 
youngest  of  the  children  at  the  age  of  21,  a 
provision  not  within  tbe  exception.  This  ob- 
jection also  disposes  of  tbe  validity  of  the 
attempted  bequest  over  upon  the  death  of  tbe 
sons  and  their  issue  before  tbe  termination 
of  tbe  trust.  Tbe  result  Is  that  it  may  be 
at  least  plausibly  If  not  rightfully  argued, 
that,  under  the  will  and  laws  of  this  state, 
the  plaintiffs,  on  the  death  of  their  father, 
became  seised  in  fee  simple  of  the  real  es- 
tate within  this  state.  Kadley  v.  Kubn,  97 
N.  Y.  26;  Livingston  v.  Greene,  52  N.  Y.  11^ 


123.  It  la  true  that  this  result  would  not 
necessarily  destroy  a  discreticmary  power  of 
sale  in  the  executors,  but  tbe  right  to  share 
in  tbe  proceeds  of  tbe  sale  depends  upon  the 
right  to  the  lands  sold,  and  it  is  the  courts 
of  this  state,  not  those  of  Ohio,  that  are 
to  detenbine  tbe  rl^ts  of  the  parties. 

[2]  I  tblnk  tbere  is  more  in  this  case  than 
has  been  appreciated,  and  that  the  ques- 
tions presented  by  It  are  entitled  to  at  least 
consideration  and  decision:  and  that,  as 
some  of  the  members  of  the  court  share  the 
views  I  entertain  as  to  tbe  effect  of  this  will, 
the  questions  cannot  be  said  to  be  frivolous 
or  not  practical.  If  the  question  wfaetbei^  the 
plaintiffs  are  now  seised  In  fee  of  an  un- 
divided Interest  In  tbe  real  estate  Is  not  a 
practical  one,  pray  what  would  be  such? 

Tbe  Judgment  should  be  reversed  and 
Judgment  ordered  for  plaintiffs  on  tbe  de- 
murrer, with  costs  In  all  courts,  with  leave 
to  defendants  to  withdraw  demurrer  and 
serve  answer  within  20  days  on  paymokt  of 
costs. 

CHAS£1,  J.  (dlssenUng).  William  Mony- 
peny  died  a  resident  of  Columbus,  Ohio,  Sep- 
tember 12,  1899,  leaving  a  wlU  dated  Septem- 
ber 23,  1895,  and  a  codicil  thereto  dated  Sep- 
tember 7,  1899,  which  will  and  codicil  were 
admitted  to  probate  as  tbe  will  of  said  Wil- 
liam iionypeof  in  tbe  county  of  Franklin, 
Oblo,  October  18,  1899,  and  a  certified  copy 
of  said  will  was  filed  in  the  office  of  the  sur- 
rogate of  the  county  of  Westchester  Janu- 
ary 19,  1907.  The  testator  left  bim  surviv- 
ing a  widow,  Maria  Monypeny,  and  four  chil- 
dren, William  Monypeny,  Jr.,  George  B. 
Monypeny,  Perln  B.  Monypeny,  and  SaUle 
Newsom,  now  Beckwith,  and  one  grandchild, 
Mabel  Monypeny,  now  Huntington,  the  only 
child  of  a  deceased  son,  which  four  children 
and  said  grandchild  were  the  only  heirs  at 
law  and  next  of  kin  of  the  testator. 

The  testator  died  possessed  of  a  large  es- 
tate, consisting  principally  of  real  property, 
all  of  which  was  situated  In  the  state  of 
Ohio  except  a  farm  of  328.89  acres  situated 
wholly  or  In  part  in  tbe  city  of  Tonkers,  In 
this  state.  The  real  property  of  said  testa- 
tor was  of  the  value  of  about  $900,000,  and 
the  value  of  said  farm  in  this  state  was 
about  $300,000.  The  said  George  B.  Mony- 
peny died  September  4,  1903,  leaving  a  wife 
and  tbe  two  plaintiffs  In  this  action,  who 
are  Infants  and  tbe  only  heirs  at  law  and 
next  of  kin  of  said  George  B.  Monypeny. 
The  said  George  B.  Monypeny  died  a  resi- 
dent of  tbe  state  of  Ohio,  and  be  left  a  will 
which  has  been  admitted  to  probate  In  that 
state.  In  and  by  bis  will  he  gave  all  of  bis 
property,  "except  what  I  (be)  may  be  entitled 
to  under  the  will  of  my  (his)  deceased  fa- 
ther, William  Monypeny,"  to  his  wife  abso- 
lutely. All  of  the  parties  to  this  action  are 
nonresidents  of  this  state. 

This  action  is  brought  under  section  1866 
of  the  Code  of  Civil  Procedure;   the  alleg- 
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ed  purpose  tbereof  being  stated  In  tbe 
prayer  for  relief  In  the  complaint  as  follows: 
"Wherefore,  plaintiffs  pray  judgment  that 
the  validity,  construction,  and  effect  of  the 
provisions  of  tbe  said  last  will  and  testament 
of  the  said  William  Monypeny,  deceased,  bo 
far  as  they  relate  to  the  disposition  of  the 
said  real  property  situated  In  the  county  of 
Westchester,  this  state,  may  be  determined, 
and  that  the  defendants  herein  may  be  per- 
petually enjoined  from  making  any  claim 
in  contravention  to  the  determination  of  this 
court  And,  further,  that  It  may  be  adjudg- 
ed and  decreed  that  should  the  court  decide 
there  has  been,  under  the  wUl,  an  Implied 
equitable  conversion  of  the  real  property  In 
this  state,  that  then  the  trustees  be  instruct- 
ed to  sell  and  convey  the  same  at  their  dis- 
cretion, conveying  good  title  thereto,  to  the 
end  that  the  proceeds  thereof  may  be  taken 
by  them  to  the  state  of  Ohio."  It  Is  alleged 
in  the  complaint  that  the  trustees  "are  now 
In  possession  of  all  the  trust  property  and 
estate  affected  by  tbe  terms  of  said  last  will 
and  testament,  Including  the  property  situ- 
ated In  this  state."  The  complaint  also  re- 
cites that  a  contract  to  sell  part  of  said  farm 
was  entered  Into  by  and  between  said  trus- 
tees and  the  city  of  Yonkers,  and  that  two 
corporations  engaged  In  the  business  of  In- 
suring titles  to  real  property  for  a  consid- 
eration refused  to  insure  the  title  to  the 
property  described  In  said  contract,  unless 
the  deed  from  the  trustees  was  accompanied 
by  a  deed  frcm  the  heirs  at  law  of  William 
Monypeny,  deceased,  and  that  the  trustees 
without  further  controversy  obtained  for  said 
city  In  addition  to  the  deed  signed  by  them 
as  trustees  a  deed  from  said  heirs  at  law, 
and  such  deeds  were  then  accepted  by  the 
dty  and  thereby  were  sold  33.58  acres  of 
said  farm. 

Tbe  complaint  further  alleges  that  such 
facts  show  that  "there  is  a  question  as  to 
whether  title  passed  to  this  property  under 
the  will."  The  reason  why  the  title  guar- 
anty companies  refused  to  guarantee  the 
title  to  the  lands  sold  to  the  city  of  Yonkers 
without  a  deed  from  the  heirs  at  law  of  Wil- 
liam Monypeny,  deceased,  does  not  appear. 

Said  will  provides  that  "all  the  rest,  resi- 
due and  remainder  of  my  estate  real,  per- 
sonal and  mixed  I  give,  bequeath  and  devise 
unto  my  wife  Maria  Monypeny,  and  Logan  C. 
Newsom  of  the  city  of  Columbus,  their  suc- 
cessors and  assigns,  and  the  survivor  of 
them,  her  or  his  heirs  and  assigns,  but  in 
trust  nevertheless  for  the  performance  of 
this  my  last  will  and  testament  concerning 
the  same."  It  then  provides  with  consider- 
able detail  the  terms  of  the  trust,  and  directs 
the  trustees  in  regard  to  their  duties  under 
the  trust  and  as  to  a  division,  continuance, 
and  investment  of  the  same. 

(1)  It  directs  that  "two  trust  funds  of 
Thirty  thousand  dollars  ($30,000)  each  shall 
be  raised  out  of"  the  estate  and  invested 


for  the  respective  equal  benefit  of  bto  8<hi 
Perin  B.,  and  his  granddaughter  Mabel. 

(2)  It  further  provides:  "I  hereby  order 
and  direct  that  a  further  Trust  shall  be 
raised  out  of  my  estate  and  be  held  and  in- 
vested by  my  Executors,  who,  for  the  pur- 
poses and  in  carrying  out  the  provisions  of 
This  Trust  shall  act  as  Trustees  as  well  but 
without  extra  or  additional  compensation 
thereof  thereunder — the  two  whole,  full  and 
equal  shares,  and  all  and  singula/  of  the 
property  thereof,  and  in  amounts  equal,  one 
with  the  other,  of  my  entire  estate,  except 
and  after  deducting  the  special  bequests  and 
devises  made  to  my  wife  and  to  my  daugh- 
ter, in  items  Second  and  Third  respectively, 
of  this  will,  for  the  use,  benefit  and  behoof, 
after  first  charging  them  respectively  with 
all  advances  theretofore  had,  of  my  two 
sons  William  Monypeny  and  George  B. 
Monypeny,  their  heirs  and  assigns  forever, 
and  the  property  thereof  to  be  given,  trans- 
ferred and  conveyed  In  fee  to  their  legiti- 
mate children  at  their  death  by  right  of  rep- 
resentation, on  the  youngest  child  of  each 
attaining  his  or  her  majority  or  becoming  of 
age  under  the  Laws  of  the  State  of  Ohio, 
except  as  hereinafter  provided.  The  net  in- 
come arising  therefrom  after  the  payment  of 
all  taxes,  assessments,  proper  Insurance  and 
repair  charges,  shall  be  paid  quarterly,  or  at 
such  convenient  times  as  may  in  the  Judg- 
ment of  said  Trustees  be  proper,  to  said 
William  Monypeny  or  George  B.  Monypeny, 
or  to  their  heirs.  I  also  order  and  direct 
hereunder  that  the  Trustees  of  the  Trusts 
under  this  second  clause  of  this  fourth  item 
of  my  WUl  may  make  such  advance  payment 
or  payments  from  the  principal  of  said 
Trusts,  charging  each  respective  Trust  there- 
with in  accordance  with  the  representation 
thereof,  and  for  that  purpose  keeping  the  ac- 
counts of  each  Trust  separate  and  distinct; 
upon  a  child  as  aforesaid  of  either  one  of  my 
said  sons  William  and  George  arriving  at 
age,  and  needing  property  or  funds,  or  both, 
in  the  judgment  and  sound  discretion  of  said 
trustees,  with  which  to  engage  in  business  or 
otherwise  improve  and  advance,  properly, 
his  or  her  condition,  said  Trustees  may  make 
a  proper  advance  to  such  child  aforesaid. 
Such  advancement  having  been  made,  the 
share  out  of  which  it  shall  have  come  shall 
then  be  charged  therewith  and  thereto  and 
the  receipt  from  such  son,  issue,  or  repre- 
sentative by  right  of  representation,  having 
received  such  advancement,  shall  be  a  full 
and  complete  acquittance,  release  and  re- 
linquishment to  and  from  any  further  obli- 
gation on  the  part  of  said  Trustees  in  that 
behalf  in  said  amount  so  advanced.  In  the 
event  that  one  or  both  of  my  sons  William 
and  George  die  without  issue  of  their  body, 
or  the  issue  of  one  or  both  dies,  or  die 
without  issue,  said  share  or  shares  arising 
out  of  said  Trust  shall  be  paid  to  my  estate 
except  one  equal  distributive  share  thereof 
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which  shall  go  to  and  become  a  part  and 
share  of  the  trust  hereof  of  the  son  or  his  Is- 
sue then  llrlng.  Should  both  said  sons  and 
their  Isrue  all  be  dead  before  the  execution 
and  termination  of  this  Trust  then  said  fund 
thereof  shall- vest  In  and  ascend  to  my  chil- 
dren then  living  or  to  their  issue  by  right  of 
representation  in  equal  distributive  shares." 

(3)  It  further  provides  Uiat  the  remainder 
shall  be  conveyed  on  a  day  named  absolutely 
in  equal  shares  to  his  two  children,  Sallie 
and  Perin  B.,  and  his  granddaughter  Mabel, 
and  that  as  to  them  there  shall  then  be  a 
final  accounting. 

(4)  It  gives  his  executors  and  trustees  pow- 
er to  sell  real  estate  by  a  provision  as  fol- 
lows: "I  give  and  confer  to  and  upon  said 
executors  and  upon  the  trustees  or  the  trus- 
tee acting  under  this  will  full  power  and  ati- 
thority  by  public  sale  or  private  contract 
and  in  such  way  and  in  such  manner  and  at 
such  price  and  at  such  prices  as  they  or  he 
shall  deem  expedient  to  malce  sale  of  and 
convey  all  the  real  estate  of  which  the  trust 
premises  are  or  shall  be  composed;  and  to 
do  all  needful  acts  requisite  to  convey  the 
title  thereof  to  a  purchaser  or  purchasers 
and  to  invest  the  proceeds  arising  from  such 
sale  or  sales  in  other  real  estate  or  any  per- 
sonal property  with  lilie  power  and  to  dis- 
pose of  every,  any,  and  all  real  estate  under 
which  the  trust  premises  or  any  part  thereof 
shall  be  invested." 

The  trust  provisions  of  the  will  are  stated 
in  much  greater  detail,  but  need  not  be  fur- 
ther quoted  for  the  purposes  of  this  opinion. 
By  the  codicil  the  trust  provision  above  quot- 
ed for  William  Monypeny  and  George  B. 
Monypeuy  so  far  as  it  relates  to  William 
Monypeny  was  revolted,  and,  so  far  as  it  re- 
lates to  George  B.  Monypeny,  was  reaffirmed. 
William  Monypeny  was  by  the  codicil  In- 
cluded with  his  sister  Sallie,  his  brother 
Perin  B.,  and  his  niece  Mabel  in  the  division 
of  the  remainder  as  in  the  will  stated. 

Said  section  1866  of  the  C!ode  of  Civil  Pro- 
cedure expressly  provides  that  "the  validity, 
construction,  or  effect,  under  the  laws  of  the 
state  of  a  testamentary  disposition  of  real 
property  situated  within  the  state,  or  of  an 
interest  in  such  property,  which  would  de- 
scend to  the  heir  of  an  intestate,  may  be  de- 
termined, in  an  action  brought  for  that  pur- 
pose, in  lilie  manner  as  the  validity  of  a 
deed,  purporting  to  convey  land,  may  be  de- 
termined. •  *  •  "  Real  property  in  this 
state  when  transferred  by  testamentary  dis- 
position must  be  so  transferred  in  accordance 
with  the  laws  of  this  state.  Decedent's  Es- 
tate Law  (Consol.  Laws  1909,  c.  13)  S  47. 

If  the  construction  of  the  will,  so  far  as  it 
relatus  to  the  real  property  In  this  state,  Is 
no^w  tt  practical  question  for  the  plalntitCs, 
the  ct)mplaint  Is  not  demurrable.  In  other 
words,  the  action  may  be  sustained  when  the 
plaintiffs  are  interested  in  a  practical  exist- 
ing question  relating  to  real  property  in  this 


state,  notwithstanding  they  are  nonresidents 
and  notwithstanding  the  testamentary  pro- 
vision Is  a  will  executed  and  proven  in  an- 
other state  or  a  foreign  country.  The  action 
should  not  6e  sustained  for  the  purpose  of 
satisfying  the  curious  or  of  advising  persons 
who  are  in  possible  doubt  as  to  what  action, 
if  any,  they  should  talce  in  another  jurisdic- 
tion. 

It  is  not  clear  what  the  real  purpose  of 
the  plaintiffs  is  In  bringing  this  action  lu 
this  state.  They  do  not  assert  a  right  or 
Interest  in  the  real  property  in  this  state  as 
heirs  at  law  of  their  father.  It  Is  assumed 
In  the  complaint  that  the  right  of  their  fath- 
er as  an  heir  at  law  of  their  deceased  grand- 
father did  not  pass  to  them  under  their 
father's  will.  Their  interest  in  the  real 
property  In  this  state,  if  any,  comes  to  them 
under  the  will  of  their  grandfather.  The 
trustees  do  not  ask  for  a  construction  of  the 
will  in  question,  but  Join  with  other  defend- 
ants interested  under  the  will  \n  demurring 
to  the  complaint. 

Except  for  what  is  stated  in  regard  to  the 
title  insurance  companies  requiring  a  deed 
from  the  heirs  at  law  when  a  part  of  the 
real  property  was  sold  to  the  city  of  Tonlc- 
ers,  it  does  not  appear  that  the  trustees  have 
had  any  difficulty  about  selling  and  convey- 
ing real  property  in  this  state. 

It  does  not  appear  that  the  trustees  now 
desire  to  sell  the  real  property,  or  that.  If 
they  desired  so  to  do,  they  would  be  pre- 
vented from  so  doing  by  the  doubt  suggested 
In  regard  to  the  construction  of  the  will,  or 
If  such  doubt  is  expressed  that  they  could 
not  obtain  a  deed  from  the  heirs  at  law  of 
the  testator  to  be  used  in  connection  with 
the  deed  from  the  trustees  as  was  done  when 
a  part  of  such  real  property  was  conveyed 
as  stated.  The  complaint  alleges  that  the 
trust  is  valid  In  Ohio,  and  that  It  is  valid  in 
this  state,  and  it  also  alleges  that  the  real 
property  in  this  state  is  by  the  wUl  convert- 
ed into  personal  property.  The  allegations 
of  the  complaint  are  numerous  and  long,  and 
are  principally  devoted  to  statements  of  the 
failure  of  the  trustees  in  Ohio  to  obey  the 
Instructions  of  the  testator.  Such  questions 
should  be  presented  to  the  courts  of  Ohio. 
The  plaintifTs  are  not  In  possession  of  the 
real  property  in  this  state,  and  it  does  not 
appear  that  they  are  now  entitled  to  the  pos- 
session of  said  real  property  or  of  any  part 
thereof  or  interest  therein.  It  Is  not  an  ac- 
tion to  direct  the  trustees  in  regard  to  the 
trust 

There  are,  so  far  as  affects  the  real  prop- 
erty in  this  state  and  any  interest  of  the 
plaintifFs  therein,  several  suggested  construc- 
tions of  the  will :  (1)  That  the  said  trust  for 
the  plaintiffs  is  valid  in  this  state,  but  that 
the  real  property  is  not  converted  into  person- 
al property.  (2)  That  the  said  trust  for  them 
is  valid  in  this  state,  and  that  the  real  prop- 
erty Is  converted  into  personal  properly  by 
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the  terms  of  the  will.  (3)  That  the  said 
trnst  for  them  Is  valid,  but  that  the  plain- 
tiffs' Interest  in  the  corpus  thereof  is  oon- 
tingent  upon  one  of  them  living  nntil  the  ter- 
mination of  the  trust  (4)  That  It  is  the  du- 
ty of  the  trustees  to  "raise"  the  share  for 
tbe  benefit  of  the  plaintiffs  and  that  under 
the  terms  of  the  will  they  can  "raise"  the 
same  from  the  property  In  Ohio.  (JO  That 
the  said  trust  for  them  is  void. 

In  the  first  suggested  construction  the  trus- 
tees may  sell  the  real  property  in  this  state 
before  the  termination  of  the  trust,  and  in 
each  of  the  first  four  suggested  constructions 
ID  action  should  not  be  sustained  under  the 
statute  at  least  before  such  termination  of 
the  trust  In  the  fifth  suggested  construc- 
tion the  plaintiffs  have  no  Interest  in  the 
real  property  as  heirs  at  law  of  their  grand- 
fotber. 

I  am  of  the  opinion  that  the  plaintiffs' 
complaint  does  not  present  a  practical  ex- 
isting question  requiring  action  by  the  courts 
of  this  state  htt  their  behalf. 

Tbe  right  to  maintain  an  action  under  said 
section  of  the  Code  of  Civil  Procedure  has 
frequently  been  considered  by  the  courts, 
and  it  has  always  been  determined  that  the 
right  la  dependent,  not  alone  upon  some  claim 
as  to  the  construction  of  the  will  upon  which 
a  fair  argument  can  be  founded,  but  also  upon 
one  in  which  the  plaintiff  is  actually  interest- 
ed and  which  sooner  or  later  will  require  de- 
tennlDation.  If  we  assume  that  under  the 
laws  of  this  state  the  trust  for  the  life  of 
George  B.  Monypeny  is  valid,  and  that  sub- 
ject to  such  trust  the  corpus  of  the  fund 
directed  to  be  held  for  George  B.  Monypeny 
and  his  heirs  vested  in  his  children,  sub- 
ject to  the  power  of  sale  contained  in  the 
will,  and  that  the  proceeds  of  real  property 
sold  by  the  trustees  in  this  state  will  be  sub- 
ject to  division  In  accordance  with  the  laws 
of  this-  state.  It  Is  nevertheless  quite  unneces- 
sary and  gratuitous  at  this  time  to  consider 
whether  such  assumption  is  the  true  con- 
stmction  of  said  will,  because  it  is  a  ques- 
tion that  may  never  come  before  the  courts 
of  this  state  for  determination.  With  the 
crowded  condition  of  our  courts  we  should 
not  nnnecessarlly  assume  Jurisdiction  of  the 
action  simply  to  advise  the  courts  of  the 
state  of  Ohio  what  determination  should  Be 
made  by  them  on  the  final  accounting  of  the 
tmtees. 

In  Horton  v.  Csntwell,  108  N.  X.  256,  15 
N.  E.  548,  the  plaintiff,  tbe  only  child  of  the 
testatrix,  was  interested  as  the  life  bene* 
flclary  of  a  valid  trust  under  her  will.  There 
was  a  bequest  dependent  upon  the  contin- 
gency of  the  plaliitJiTs  death  without  chll- 
izta,  and  for  the'  purposes  of  the  discussion 
In  the  opinion  it  was  assumed  that  such  be- 
anest  was  void.  The  plaintiff  sought  to  con- 
strue the  will  under  section  1866  of  the  Code 
of  Olvll  Procedure,  and  claimed  to  be  the 


absolute  owner  of  the  estate  or  of  certain 
specified  parts  thereof.  The  court  say:  "If 
this  claim  were  even  questionable,  if  it  were 
possible  to  found  a  fair  argument  in  relation 
to  it,  there  would  be  ground  for  the  plain- 
tiff's contention  that  such  an  action  as  this 
would  He  to  obtain  a  construction  of  the  de- 
vise. But^lt  is  not  alone  a  case  where  a 
claim  is  made  in  regard  to  the  character  of 
a  devise  that  the  court  under  this  section  of 
the  Code  can  take  Jurisdiction.  There  must 
be  some  color  of  a  question  for  construction 
before  the  court  can  be  called  upon  to  con- 
strue the  devise.  •  •  •  The  testamen- 
tary disposition  of  real  property,  or  of  an 
interest  therein,  the  validity,  construction,  or 
effect  of  which  may  be  determined  under 
the  above-quoted  section,  and  where  its  in- 
validity is  sought  to  be  determined,  must  be 
a  disposition  of  some  interest  In  real  estate 
which  may  possibly  be  enjoyed  In  actual  pos- 
session (If  the  invalidity  of  such  disposition 
be  decreed)  during  the  lifetime  of  tbe  person 
who  seeks  the  aid  of  the  court  in  construing 
the  devise  of  such  -  real  estate  or  interest 
therein.  In  this  case  the  contingency  upoa 
which  alone  the  question  can  arise  may  never 
occur,  for  the  plaintiff  may  marry  and  have 
children  who  (or  their  issue)  may  be  living 
at  her  death,  in  which  case  they  take  the  fee 
and  the  contingency  never  happens.  It  1b 
not  a  case  where  any  practical  benefit  can 
arise  to  the  plaintiff  in  liaving  this  will  au- 
thoritatively construed  as  to  the  devise  of 
the  real  estate.  »  •  •  Upon  the  whole 
case  we  think  there  is  no  practical  or  pres- 
ent controversy  to  be  determined,  and  the 
contingency  may  never  arise  in  which  the 
question  can  become  a  practical  one,  and 
even  then.  If  it  do  hereafter  arise,  there  Is 
no  certainty  there  will  be  any  contest  what- 
ever in  regard  to  it."  108  N.  Y.  at  page  265, 
16  N.  B.  at  page  653.  Matter  of  Mount,  185 
N.  Y.  162,  168,  77  N.  B.  999;  Tonnele  v. 
Wetmore,  195  N.  Y.  436.  88  N.  B.  1068  and 
cases  cited ;  Mellen  v.  Mellen,  139  N.  Y.  210, 
84  N.  E.  925. 

The  Judgment  should  be  affirmed,  with 
costs. 

HAIGHT,  VANN,  and  WILLARD  BART- 
LETT,  JJ.,  concur  vflth  CDLLEN,  C  J. 
GRAY  and  HISCOCK,  JJ.,  concnr  with 
CHASE,  J. 

Judgment  reversed,  etc. 

(MS  N.  T.  61) 
VANDENBOtJT  v.  ROCHESTER  RY.  CO. 

(Court  of  Appeals  of  New  York.    April  25, 
1911.) 

1.  Stbekt  RAiLBOAns  (§  117*>— CoLLisiow  or 
Cab  with  Pedbstman— Nkoligewcb— Con- 
tbibutory  negligence— evidence. 

Under  the  evidence  in  an  action  for  dpath 

of  one  who,  running  in  front  of  a  car,  slipped. 

fell  on  the  track,  and  was  struck  by  the  car. 


•Tor  atli«r  eaMOi  Me  nme  topic  and  section  NOMBBR  in  Dm.  Dls.  *  Am.  Dlx.  Key  No.  Scriea  *  Rcp'r  IndezM 
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Xeld,  the  questions  of  neeligence  and  contribu- 
tory negligence  were  for  the  jury. 

[EM.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  23&-257 ;  Dec  Dig.  $  117.*] 

2.  Stbeet  Railroads  (§  98*)— Collision   of 
Cab  with  Pedkstbian— Contmbutory  Neg- 
ligence—Running  IN  Front  of  Cab. 
One  who,  when  the  street  was  icy  and  slip- 
pery, ran  In  front  of  an  approaching  street  car, 
slipped,  and  fell,  and  was  strucli  by  the  car,  was 
gnilty  of  contributory  negligence,  if  be  ran  be- 
cause he  saw  that  the  car  was  so  near  that  be 
could  not  otherwise  pass  in  front  of  it. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {§  204-208 ;   Dec.  Dig.  $  98.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  D^artment. 

Action  by  Nellie  Vandenbout,  administra- 
trix, against  the  Rochester  Railway  Compa- 
ny. From  a  Judgment  of  the  Appellate  Di- 
vision (136  App.  Dlv.  913,  120  N.  Y.  Supp. 
1149),  affirming  a  Judgment  entered  on  a 
verdict  at  Trial  Term  for  plaintiff,  defend- 
ant appeals.  Reversed,  and  new  trial 
granted. 

W.  A.  Matson,  for  appellant  Charles  Van 
VoorWs,  for  respondent- 

• 

CDI#LEN,  C.  J.  The  action  was  brought 
to  recover  damages  for  the  death  of  the 
plaintiff's  Intestate,  who  was  strucic  and 
Itllled  by  a  trolley  car  while  crossing  de- 
fendant's railroad  on  Main  street  In  the  dty 
of  Rochester.  The  deceased  was  In  a  car 
proceeding  westerly  along  Main  street.  As 
the  car  approached  Circle  street,  which  ter- 
minates at,  but  does  not  cross.  Main  street 
the  deceased  alighted  on  the  right-hand  or 
north  side  of  the  car.  The  next  that  was 
seen  of  him  by  any  of  the  plaintiffs  wit- 
nesses was  as  he  was  getting  up  on  his  hands 
and  laieea  from  the  south  or  further  rail  of 
the  east-bound  traclt,  where  he  had  appar- 
ently fallen.  The  witness  testified  that  the 
defendant's  east-bound  car  was  then  15  or 
20  feet  distant  and  that  the  car  struck  him 
before  he  could  get  off  the  track.  The  ac- 
cident occurred  about  noon  of  the  7th  of 
December.  The  testimony  shows  that  the 
street  was  icy  and  slippery.  It  was  further 
shown  that,  at  a  point  on  the  railroad  quite 
far  distant  from  the  scene  of  the  accident 
the  motor  at  the  front  end  of  the  east-bound 
car  became  disabled ;  that  for  some  distance 
the  car  was  pushed  by  one  behind  It;  and 
that  then  It  proceeded  under  Its  own  power, 
by  the  use  of  the  motor  at  the  rear  end,  the 
motorman  standing  there  and  controlling  the 
power,  while  the  conductor  took  his  station 
at  the  front  end  of  the  car.  There  were  T's 
or  places  at  which  the  car  could  be  revers- 
ed, and  the  rule  of  the  company  required 
that  under  such  circumstances  It  should  be 
reversed.  Despite  this  rule,  the  car  proceed- 
ed In  the  manner  stated.  The  conductor  In 
the  front  of  the  car  could  operate  the  brake 
at  that  end,  but  the  power  could  be  cut  off 
only   by  signaling  to  the  motorman  at  the 


rear.  There  was  also  evidence  tending  to 
show  an  excessive  rate  of  speed  of  the  car. 
For  the  defense,  the  conductor  testified  that 
he  caught  a  glimpse  of  the  deceased  on  the 
north  curb  on  Main  street;  that  the  next 
he  saw  was  the  man  crossing  behind  the 
west-bound  car  on  a  run;  that  when  he  got 
to  the  east-bound  track  he  slipped  and  feU; 
and  that  the  car,  which  was  then  only  4  or 
5  feet  away,  struck  him.  In  parts  of  this 
statement  be  was  corrotrarated  by  the  mo- 
torman of  his  own  car  and  the  motorman  of 
the  car  in  the  rear.  There  was  evidence 
tending  to  show  that  the  power  was  not  cut 
off  till  Immediately  before  the  accident  and 
that  the  car  could  have  been  stopped  within 
10  feet 

[1]  On  this  statement  we  think  the  case 
was  for  the  Jury.  If  the  deceased  was  from 
15  to  20  feet  away  from  the  car  when  he 
slipped  and  fell,  the  Jury  might  have  found 
that  had  the  car  been  propelled  In  the  ordi- 
nary manner  and  at  a  proper  speed.  It  would 
have  been  stopped  In  time  to  save  the  ac- 
cident On  the  other  band,  If  the  deceased 
ran  In  front  of  the  approaching  car,  which 
plaintiff  claims  was  running  at  a  high  rate 
of  speed,  at  a  distance  of  4  or  5  feet,  plain- 
ly he  was  guilty  of  contributory  negligence; 

[2]  When  the  case  was  submitted  to  the 
Jury,  the  counsel  for  the  defendant  requested 
the  court  to  charge  that  if  the  deceased  saw 
that  It  was  necessary  for  him  to  run  In  or- 
der to  get  across  ahead  of  the  car,  he  v^as 
guilty  of  contributory  negligence  as  matter 
of  law.  This  request  was  refused,  we  think 
erroneously.  It  contained  the  meat  of  the 
whole  case.  It  may  not  have  been  negligence 
for  a  young,  alert  man  to  run  across  the 
street  even  if  slippery,  Instead  of  walking; 
but  if  he  ran  because  he  saw  that  the  car 
was  so  near  that  proceeding  in  the  ordinary 
manner  would  not  save  him  from  being 
struck,  he  was  taking  chances,  running  Into 
danger  and  assuming  a  risk  he  had  no  right 
to  incur,  and  that  is  exactly  what  the  re- 
quest called  for. 

Fenton  v.  Second  Ave.  R.  R.  Co.,  126  N. 
T.  625,  627,  26  N.  E.  967,  968,  was  a  case 
of  a  boy  who  fell  while  running  in  front  of 
a  street  car  by  which  he  was  struck  and 
killed.  It  was  there  said:  "There  was  noth- 
ing requiring  this  boy  to  run  across  the 
track  at  this  particular  place  and  time.  It 
he  had  walked,  he  probably  would  not  have 
fallen;  and  if  he  bad  waited  two  or  three 
seconds,  the  car  would  have  passed*  and  he 
could  then  have  gone  over  the  street  in 
safety." 

Stabenaa  v.  Atlantic  Ave.  R.  R.  Co.,  155 
N.  Y.  511,  514,  60  N.  B.  277,  278,  63  Am.  St 
Rep.  698,  was  a  similar  case.  A  girl  run> 
ning  In  front  of  a  trolley  car,  fell,  was  struck 
and  killed.  It  was  there  said  by  this  court: 
"It  may  be  observed  in  the  present  case,  if 
the  little  girl   had   not  run,  she  probably 
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would  not  have  fallen;  and  If  she  cbose  to 
run  across  In  front  of  the  car,  It  was  be- 
cause she  believed  It  was  x>os8ible  to  do  so. 
The  motormai)  had  the  same  right  to  believe 
80,  and  it  was  the  fact,  as  shown  by  the 
otii.er  little  girls  haying  passed  over  In  safe- 
ty. Nothing  required  of  bis  little  girl  that 
she  should  run  over  the  crossing  In  front  of 
the  car.  She  might  have  waited  for  the  car 
to  pass;  but,  having  preferred  to  run  with 
her  companions,  she  could  have  reached  the 
other  side  of  the  tracK,  If  she  had  not  fall- 
en." 

All  this  Is  appllcaT>Ie  to  the  case  before  us. 
While  the  deceased  could  not  be  said  to  be 
guilty  of  negligence  as  matter  of  law  In  run- 
ning, still.  If  he  ran  because  the  car  was  so 
close  to  him  that  be  could  not  pass  In  front 
of  it  otherwise,  he  necessarily  took  a  risk 
of  falling  so  close  to  the  car  that  he  could 
not  avoid  being  struck  by  It 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 

GRAY,  VANN,  VTBRNER,  WIIiLARD 
BARTI/ETT,  and  OHASE,  JJ.,  concur. 
HAI6HT,  J.,  absent 

Judgment  reversed,  etc. 


(SOS  N.  T.  100 

GRIFFIN  ▼.  THOMPSON  et  al. 

(Court  of  Appeals  of  New  Totk.     May 

2,  1911.) 

1.  MnNlOIPAL    CORPOBATIONS    (§    218*)— ClVIL 

Service  EMPLOTfia— Insubordination. 
Protest  by  a  dvil  service  employ^  against 
his  unwarranted  removal  and  demand  for  bis  re- 
tention  was   not    Insubordination   or  insulting 
conduct  warranting  his  removal. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  589-598;  Dec.  Dig. 
i  218.»] 

2.  MUNIOEPAL   COBPOBATIONS    ({   218*)— ClVn, 

Skbvicb  EMTtOTfis— Removai^-Gboukds. 
A  civil  service  employe's  statement  to  an 
outsider  in  an  ordinary  conversation  that  be 
had  not  signed  a  certain  pay  roll,  whereas  be  had 
«igned  it,  did  not  authorize  his  removal ;  no  in- 
jury to  the  city  being  shown. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  589-598 ;  Dec.  Dig. 
i  218.*] 

8.  Municipal  Cobpobations  (J  218*)— Civil 
Sebvioe  Employes— Removai^— Grounds. 
An  assistant  city  engineer's  direction  in 
good  faith  to  his  men  to  do  proper  work,  with- 
out express  authority  from,  or  notification  to, 
his  immediate  superior,  was  not  insubordina- 
tion warranting  his  removal. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  SS  589-598 ;  Dec  Dig. 
I  218.*] 

4.  Municipai.  Corporations  (i  218*)— Civil 
Sbbviob  —   Dismissal  —  "Insubobdina- 

TION." 

"Insubordination"  In   a   civil   service  em- 

ploy€  implies  intentional,  willful   disobedience. 

(Bd.    Note.— For   other  cases,   see  Municipal 

Corporations,  Cent  Dig.  |§  589-598 ;   Dec  Dig. 

i  218.*] 


Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Mandamus  proceeding  by  Gerald  S.  Grlf- 
fln  against  Henry  S.  Thompson  and  others. 
From  an  order  of  the  Appellate  Division  (140 
App.  Dlv.  904,  125  N.  Y.  Supp.  1123)  affirm- 
ing an  order  denying  the  writ  appellant  ap- 
peals.   Reversed  and  writ  granted. 

On  or  about  August  3,  1888,  as  the  result 
Of  a  civil  service  competitive  examination, 
the  petitioner  was  appointed  chainman  in 
the  department  of  docks  in  said  city,  at  a 
salary  of  $12  a  week.  Thereafter  and  prior 
to  September,  1908,  by  various  promotions, 
be  had  attained  the  position  of  assistant  en- 
gineer In  the  department  of  water  supply, 
gas,  and  electricity,  and  he  continued  to  hold 
this  position  until  his  removal  In  April,  1910. 
He  was  at  the  latter  date  drawing  a  salary 
of  $3,000  a  year,  in  addition  to  an  allowance 
of  $2.25  a  day  for  the  use  of  a  horse  and 
wagon.  In  April,  1910,  charges  of  Insubor- 
dination, neglect  of  duty,  and  Incompetence 
were  preferred  against  him  by  one  de  Va- 
rona,  who  was  chief  eng;lneer  in  ihe  depart- 
ment mentioned.  The  specific  changes  as 
they  may  be  condensed  were  as  follows: 

First  That  "on  or  about  September,  1908, 
and  for  a  period  before  or  after  that  date, 
said  assistant  engineer  •  *  *  ordered 
the  men  In  the  npalr  gangs,  of  which  he  had 
charge,  to  do  certain  work  •  •  •  which 
was  in  charge  of  the  water  registrar,  not 
only  without  the  direction  or  authority  of 
the  chief  engineer  of  the  department  but 
without  the  knowledge  of  the  latter,  who 
only  recently  discovered  the  facts  in  the 
case."  The  following  letter  addressed  by  ap- 
pellant to  the  water  reglstrftr  was  appended 
to  this  charge  as  "establishing  Mr.  GrifiOn's 
connection  with  the  work  referred  to":  "I 
submit  herewith  plan  and  estimate  of  the 
main  parts  necessary  to  erect  the  large  meter 
testing  machine  at  East  24th  street  As  It 
Is  our  Intention  to  assemble  the  various 
parts  ourselves,  we  now  require  the  parts 
shown  on  the  accompanying  sketch.  I  have 
asked  several  parties  to  estimate  on  this 
work,  but  up  to  the  present  time  I  have  re- 
ceived but  one  estimate,  that  from  John 
Turl's  Sons." 

.Second.  The  chief  engineer  of  the  depart- 
ment addressed  to  appellant  the  following 
letter:  "You  will  arrange  to  turn  over  at 
once  all  the  work,  records,  and  force  under 
your  charee  to  Mr.  George  A.  Taber,  nsslst- 
ant  engineer,  who  will  have  Immediate 
charge  of  all  maintenance  work  in  the  bor- 
ouehs  of  Manhattan  and  the  Bronx."  To 
this  the  appellant  in  part  replied:  "Inas- 
much as  I  am  an  honorably  discharged  vet- 
eran fireman  and  have  not  been  lawfully  re- 
moved from  my  position,  I  respectfully  pro- 
test against  '  your  putting  Mr.  Taber  In 
charge  of  any  of  the  work  which  has  been 
placed  under  my  supervision  and  against  any 


•For  otber  cues  se*  lama  torle  and  tectloa  NUMBER  In  Deo.  Sis.  tt  Am.  Dig.  Key  Mo.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


8 


86  NOBTHEASTBBN  BBPOBTEB 


(N.T. 


attempt  to  remove  me  froir  my  present  posi- 
tion ;  and  I  demand  that  I  be  continued  and 
letained  In  my  present  position  of  assistant 
engineer,"  etc  Tills  was  held  to  be  Insub- 
ordinate and  Insulting  conduct 

Third.  Among  the  men  employed  in  the 
gangs  of  which  the  appellant  i^aA  charge 
were  some  "tappers"  with  their  horses  and 
wagons  and  whose  salaries  amounted  to  a 
considerable  sum,  and  It  was  charged  that 
"Mr.  Grlffln  was  so  unaccjualnted  with  the 
details  of  this  work  and  the  duties  of  these 
men  that  he  denied  that  he  signed  the  pay- 
rolls for  these  men  and  the  wagons,  or  was 
responsible  for  them,  and  had  to  be  confront- 
ed with  signed  pay  rolls  in  order  to  admit  the 
fact" 

The  commissioner  of  the  department  di- 
rected the  deputy  commissioner  to  conduct 
a  hearing  of  the  appellant  on  the  foregoing 
charges,  and  the  latter  subsequently  made 
to  his  superior  a  report  which  in  effect  sus- 
tained the  charges,  and,  amongst  other 
things,  contained  the  following  statement 
with  relation  to  the  first  charge  hereinbefore 
set  for/h:  ■  "Acting  under  verbal  orders,  as 
Mr.  Grlffln  dalms,  from  the  then  depoity  com- 
missioner, Mr.  Loughman,  which  Mr.  Lough- 
man  confirms  in  a  letter  written  this  week, 
ond  through  some  arrangement  with  Mr.  Pad- 
den,  Mr.  Grlffln  made  plans  and  ordered  a 
testing  plant  •  •  •  without  informing 
Mr.  de  Varona,  •  ♦  •  although  at  a  lat- 
er time  in  1909  Mr.  de  Varona  did  know 
that  such  a  testing  plant  was  being  con- 
structed." Thereafter  the  commisslonfr  re- 
fusing to  accept  as  satisfactory  the  explana- 
tions made  by  the  appellant  on  the  hearing, 
and  of  which  the  most  Important  was  that 
whatever  work  he  had  done  covered  by  the 
first  charge  had  been  so  done  by  the  direction 
of  the  deputy  commissioner  of  the  depart- 
ment removed  appellant  on  a  statement  of 
reasons  which  conform  to  the  charges  except 
in  the  case  of  the  first  one,  where  it  is  sim- 
ply stated  that  appellant  "on  or  about  Sep- 
tember, 1908,  and  thereafter,  directed  men  in 
the  repair  gangs  of  which  he  had  charge  to 
do  certain  work  ♦  •  •  without  the  au- 
thority or  knowledge  of  the  chief  engineer." 

Roger  Foster,  for  appellant  Archibald  R. 
Watson,  Corp.  Counsel  (Clarence  L.  Barber, 
of  counsel),  for  respondents. 

mSCOCK,  X  (after  stating  the  facts  as 
above).  The  appellant  was  removed  on 
charges  from  his  position  as  assistant  engi- 
neer iu  the  department  of  water  supply,  gas, 
and  electrldV  In  the  city  of  New  York.  He 
held  this  posltiou  as  the  result  of  original 
appointment  under  a  competitive  civil  serv- 
ice examination  and  various  subsequent  pro- 
motions, and  thereby  was  protected  against 
arbitrary  removal.  He  claims  that  his  rights 
in  tills  respect  were  violated,  and  that 
having  been  removed  without  sufficient  cause, 
be  should  be  reinstated.  He  also  originally 
Claimed  that  his  tenure  of  position  yini  forti- 


fied by  service  as  a  member  of  a  rolunteer 
fire  department  in  the  borough  of  Richmond, 
and  that  certain  rights  thereby  acquired  were 
violated  in  his  removal.  This  last  claim,  how- 
ever, is  without  merit,  for  his  alleged  mem- 
bership was  one  of  those  sham  memberships 
which  have  been  repeatedly  condemned'  by 
the  courts  when  urged  as  a  basis  for  relief  in 
such  a  proceeding  as  this.  Instead  of  entit- 
ling him  to  extra  consideration,  it  is  the  one 
feature  that  casts  discredit  upon  him  and 
the  defense  interposed  by  bis  counsel.  People 
ex  rel.  Storey  v.  Butler,  124  App.  Div.  148, 
108  N.  Y.  Supp.  848 ;  People  ex  rel.  Vineing 
V.  Hayes,  135  App.  Div.  19,  22,  119  N.  T. 
Supp.  808 ;  People  ex  rel.  Stewart  ▼.  Abeam, 
131  App.  Div.  932,  116  X.  Y.  Supp.  1144; 
affirmed,  199  N.  Y.  C26,  82  N.  B.  1098. 

I  pass,  therefore,  to  the  consideration  of 
the  question  whether  bis  removal  was  in 
disregard  of  those  rules  which  protected 
him  as  holding  position  under  the  civil  serv- 
ice. In  determining  tills  it  will  be  best  in 
the  first  place  to  state  these  rules  and  then 
by  them  measure  what  was  done. 

Section  1543  of  the  charter  of  Greater  New 
York  (I*  1901,  c.  466)  applicable  to  the 
present  case  provides:  "No  •  ♦  •  person 
holding  a  position  in  the  classified  municipal 
civil  service  subject  to  competitive  examina- 
tion, shall  be  removed  until  he  has  been  al- 
lowed an  opportunity  of  making  an  explana- 
tion; and  in  every  case  of  a  removal,  the 
true  grounds  thereof  shall  l>e  forthwith  en- 
tered upon  the  records  of  the  department 

•  •  •  and  a  copy  filed  with  the  municipal 
civil  service.  In  ease  of  removal,  a  state- 
ment showing  the  reason  therefor  shall  be 
filed  in  the  department" 

The  case  of  People  ex  rel.  Mltchel  v.  Ia 
Grange,  2  App.  Div.  444,  445,  37  N.  Y.  Supp. 
991,  992,  affirmed  on  ophilon  below,  151  N. 
Y.  664,  46  N.  E.  1150,  Involved  a  writ  of 
certiorari  to  review  the  removal  of  rdator 
who  had  been  a  fire  marshal.  Section  48  of 
chapter  410.  Laws  qf  1882  (Consolidation 
Act),  contained  practically  the  same  provi- 
sion for  his  protection  as  that  now  invoked 
by  the  appellant.  In  construing  tuat  provi- 
sion and  applying  it  to  the  determination  of 
the  proceeding  then  before  it  the  court  said: 
"It  is  well  settled  that  the  commissioners 
may  exercise  their  power  of  removal  upon 
facts  within  their  own  knowledge,  or  upon 
information  which  they  have  received,  and 
that  testimony  Is  not  required  to  be  taken  as 
to  the  basis  of  their  action.  People  ex  rel. 
Keech  v.  Thompson,  94  N.  Y.  451.  It  is 
equally  well  settled  that  the  cause  assigned 
must  be  substantial  and  not  shadowy,  and 
that  the  explanation  must  be  received  and 
acted  upon  in  good  faith  and  not  arbitrarily. 
To  be  substantial,  the  cause  assigned  must  be 
some  dereliction  on  the  part  of  the  subordi- 
nate, or  neglect  of  duty,  or  something  affect- 
ing his  character  or  fitness  for  the  position. 

*  *  *  This  explanation  Is  not  a  mere  form 
to  precede  a  predetermined  removaL     The 
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minds  of  tbe  commissioners  must  be  open  to 
tbe  explanation.  Tbey  must  act  upon  it  fair- 
ly and  reasonably.  They  cannot  arbitrarily 
disregard  it." 

People  ex  rel.  Kennedy  r.  Brady,  166  N.  Y. 
44,  48,  59  N.  E.  701,  703,  involved  a  writ  of 
certiorari  to  review  the  removal  by  a  com- 
missioner In  the  department  of  buildings  of 
a  subordinate  holding  a  position,  subject  to 
competitive  examination  under  the  civil  serv- 
ice law.  In  that  case  the  court  dted  with 
apparent  approval  People  ex  rel.  Keech  v. 
Thompson,  94  N.  Y.  451,  as  holding  that  tbe 
law  was  suflSclently  complied  with  "where  a 
statement  of  charges  with  a  speciflcadon  of 
facts  furnishing  sufficient  cause  for  removal 
and  sufficiently  distinct  to  apprise  the  subor- 
dinate of  the  gronnds  upon  which  the  charg- 
es are  based,  with  notice  of  the  time  and 
place  when  an  opportunity  for  an  explana- 
tion will  be  given,  is  served  upon  him,  and 
where,  at  the  time  and  place  specified,  an 
opportunity  for  explanation  is  given."  It 
was  said:  "The  reasons  assigned  for  the 
removal  must  appear,  upon  their  face,  to  Jus- 
tify the  action;  in  other  words,  they  must  be 
substantial,  and  not  frivolous,  but,  when 
they  appear  to  be  sufficient  to  justify  tbe 
determination,  the  courts  have  no  power  to 
Interfere  on  tbe  ground  that  the  reasons, 
though  good  in  themselves,  had  no  existence 
as  matter  of  foct.  or  that  the  explanation 
given  by  the  subordinate  should  have  satis- 
fled  the  head  of  the  department." 

[1]  When  we  scrutinize  the  charges  and 
reasons  on  and  for  which  appellant  was  re- 
moved in  the  light  of  these  i^atutory  provi- 
sions and  decisions,  they  seem  to  be  entirely 
insufficient  to  sustain  the  removal.  Two  of 
the  charges  are  so  fanciful  and  unsubstantial 
as  to  appear  somewhat  ridiculous  when  sub- 
jected to  serious  and  impartial  considera- 
tion. The  first  of  them,  as  has  already  been 
stated,  is  to  the  effect  that,  when  the  chief 
engineer  called  on  tbe  appellant  to  turn  over 
his  work,  records,  and  force  to  another  man, 
he  was  ^ilty  of  insubordination  because  he 
"respectfully"  protested  against  putting  some 
one  else  in  charge  of  his  work  and  against 
any  attempt  to  remove  him,  and  demanded 
that  he  be  continued  and  retained  in  bis 
present  position.  Assuming,  as  the  appel- 
lant did,  that  tbe  order  given  to  him  was  the 
first  step  towards  getting  rid  of  him,  I  do 
not  see  how  he  could  safely  do  less  or  other- 
wise than  he  did.  Tbe  right  of  self-defense 
against  unlawful  attack  is  imlversally  con- 
ceded whether  exercised  in  behalf  of  person 
or  property  and  It  almost  savors  of  uninten- 
tional humor,  this  serious  contention  that  the 
appellant  was  guilty  of  insubordination  and 
insulting  conduct  because  be  did  not  in  a 
spirit  of  cordial  receptivity  accept  complain- 
ant's invitation  to  assist  In  preparing  for 
bis  own  official  decapitation.  It  is  true  that 
it  is  now  argued  that  appellant  quite  mis- 
conceived bis  superior's  order,  and  that  it 
did  not  contemplate  his  removal.    I  am  in- 


clined to  think,  hovrever,  that  subsequent 
events  are  tbe  best  answer  to  this  argument 
and  indicate  that  the  appellant  diagnosed  the 
situation  with  entire  accuracy. 

[2]  Tbe  second  charge  now  being  consider- 
ed is  to  the  effect  simply  that  appellant  de- 
nied that  he  had  signed  the  pay  rolls  for  cer- 
tain employes  when  in  fact  he  had  so  signed 
them.  It  is  not  in  any  way  charged  that  he 
improperly  signed  these  pay  rolls,  or  that  he 
willfully  or  for  any  purposes  of  fraud  or  de- 
ception denied  signing  tbem,  or  that  his  de- 
nial was  made  to  anybody  having  official  re- 
lationship to  the  facts,  or  that  the  city  in  any 
way  suffered  elthw  from  his  signing  the  pay 
rolls  or  from  the  denial  that  he  bad  signed 
them.  The  very  worst  construction  to  be 
placed  on  his  conduct  under  this  charge  is 
that  at  some  time  in  an  ordinary  conversation 
with  an  ordinary  i>er8on  be  was  a  victim  of 
tbe  very  ordinary  human  infirmity  of  forget- 
ting on  a  single  occasion  that  he  bad  pa- 
formed  a  certain  act,  wblch  we  may  assume 
was  one  among  a  great  number  of  official  du- 
ties. Removal  for  such  a  canse  would  estab- 
lish a  test  for  oonttnuance  in  public  employ- 
ment' decidedly  beyond  anything  which  we 
have  as  yet  attained. 

[8]  This  leaves  for  consideration  the  first 
charge  and  ground  assigned  for  removal,  and 
this  presents  the  only  debatable  question  in 
the  case.  As  already  stated,  this  charge  ac- 
cused the  appellant  of  "Insubordination"  be- 
cause he  ordered  men  under  his  control  to  do 
certain  work  "not  only  without  tbe  direction 
or  authority  of  the  chief  engineer  of  the  de- 
partment but  without  the  knowledge  of  the 
latter."  Some  preliminary  insight  into  the 
real  merits  of  this  accusation  is  afforded  by 
a  comparison  of  tbe  date  of  the  alleged  of- 
fense with  the  date  of  the  charges.  This 
shows  that  nearly  two  years  had  elapsed  be- 
tween the  two,  and  one  Is  forced  to  conclude 
at  the  outset  that  either  for  this  period  the 
complainant  ignored  or  condoned  the  alleged 
offense,  or  was  so  derelict  In  his  duty  that  be 
did  not  know  what  his  Important  subordi- 
nates were  doing,  or,  and  this  is  probably  tbe 
real  explanation,  did  not  at  tbe  time  deem 
to  be  offensive  and  insubordinate  tbe  acts 
now  claimed  by  him  to  have  been  such.  When 
we  proceed  further  and  analyze  with  reason- 
able closeness  the  language  of  the  charge  and 
assignment  of  reasons  for  removal,  this  last 
notion  Is  confirmed  for  we  perceive  that  tbe 
facts  stated  therein  as  constituting  Insubor- 
dination and  misconduct  do  not  amount  to 
any  such  offense. 

[4]  Insubordination  certainly  implies  inten- 
tional, willful  disobedience.  But  nothing  of 
that  -kind  is  alleged  and  found  here.  The 
most  that  can  reasonably  be  spelled  out  is 
that  appellant  directed  certain  men  under 
him  to  do  perfectly  proper  work  in  tbe  de- 
partment with  which  he  was  connected  with- 
out having  the  express  and  affirmative  direc- 
tion or  authorization  of  bis  immediate  su- 
perior, and  without  notifying  him  tbca:eof. 
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This  falls  far  short  of  statiiig  a  case  of  Instib- 
oi'dinatlon  and  consequent  misconduct. 

We  not  only  may,  but  ought  to,  presume 
that  In  a  department  such  as  this  a  person 
occupying  a  position  so  high  as  that  of  assist- 
ant engineer  would  be  authorized  and  expect- 
ed by  the  general  rules  and  practices  of  the 
department  to  exercise  some  discretion  and 
to  do  some  things  in  the  absence  of  express 
directions,  and  there  is  nothing  which  saves 
this  charge  from  this  presumption. 

Again,  it  appears  without  dispute  that 
what  the  appellant  did  was  authorized  by  the 
deputy  commissioner.  Without  deciding  that 
we  may  look  at  the  evidence,  and  hold  as  a 
matter  of  law  that  this  explanation  should 
have  been  accepted  as  satisfactory  and  sufiS- 
clent,  we  may  yet  ntUlze  it  as  an  illustration 
of  what  we  can  assume  might  happen  in  the 
department.  There  were  both  a  commissioner 
and  deputy  commissioner  who  were  the  superi- 
ors, not  only  of  appellant,  but  also  of  the 
complainant  Naturally  they  would  have  pow- 
er to  give  directions  to  the  former  which 
would  be  controlling  without,  or  even  In  con- 
tradiction of  any  given  by  the,latter.  I  see  no 
basis  for  the  presumption  that  they  did  not  ex- 
ercise this  power  and  give  such  orders  on  this 
occasion,  and  the  charge  and  finding  are  dis- 
creetly lacking  in  any  word  which  would  cov- 
er this  point 

And,  lastly,  I  am  not  prepared  to  admit 
that  the  performance  by  an  employe  on  a  sin- 
gle occasion  of  proper  work  in  his  general 
field  of  employment  in  the  honest  belief  that 
it  was  his  duty  to  perform  it — and  these  fea- 
tures are  not  challenged  here — ^would  make 
a  case  of  Insubordination  or  misconduct  jus- 
tifying his  discharge  even  though  it  should 
turn  out  that  the  work  was  strictly  beyond 
the  line  of  his  duty  and  authority. 

Haviug  such  considerations  as  these  in 
mind,  it  does  not  seem  to  me  that  we  should 
approve  as  sufildent  the  reasons  assigned  for 
the  removal  of  appellant  Of  course,  I  ac- 
cept the  principle  which  has  been  established 
that  the  power  of  removal  in  such  a  case  as 
this  is  very  broad,  and  the  right  of  review 
very  narrow.  These  rules  are  doubtless  es- 
sential to  good  service  and  entirely  proper. 
But  their  liberality  in  favor  of  the  superior 
furnishes  all  the  greater  reason  why  such  re- 
quirem^its  as  they  do  Impose  should  be  fair- 
ly and  honestly  observed.  If  an  employ^  has 
been  guilty  of  acta  which  amount  to  insubor- 
dination or  any  nature  of  misconduct  suffi- 
ciently serious  to  warrant  his  removal,  there 
ought  to  be  no  difficulty  in  so  charging  and 
finding.  The  acts  relied  on  and  set  forth  as 
constituting  misconduct  ought  on  a  fair  Inter- 
pretation to  make  It  out  An  employ^  ought 
not  to  be  punished  as  for  willful  disobedience 
on  a  statement  of  facts  so  meager  and  ambig- 
uous that  they  are  just  as  consistent  with 
fidelity  and  obedience  as  with  the  opposite 
qualities.     That    is    this    case.     Everything 


which  is  charged  and  assigned  as  a  reason 
on  this  point  for  dismissing  appellant  might 
be  true,  and  yet  he  have  done  nothing  which 
amounted  to  insubordination  or  misconduct, 
and  such  a  situation  onght  not  to  receive  our 
approval. 

It  would  not  be  difficult  to  believe  that 
this  meagemess  in  charge  and  statement  was 
not  the  result  of  inadvertence  or  unsklUful- 
nesB,  but  rather  of  discretion  in  the  face  of 
necessity.  While  It  may  not  be  part  of  the 
strictly  legal  aspects  which  we  are  required 
to  examine,  we  can  hardly  avoid  seeing  b«- 
lilnd  this  attempt  to  remove  appellant  a  back- 
ground of  friction  between  his  superiors,  the 
deputy  commissioner  and  chief  engineer,  in 
which  appellant  apparently  recognized  the 
higher  authority  of  the  former  and  thereby 
antagonized  the  latter.  This  was  doubtless 
an  unfortunate  situation,  but  I  hardly  see 
how  he  could  have  done  otherwise,  and  cer- 
tainly it  did  not  furnish  a  sufficient  justlflca- 
tlon  for  making  him  a  conspicuous  sufferer  in 
the  conflict  between  his  superiors  which  In 
some  measure  was  being  carried  on  over  his 
unlucky  and  presumably  unwilling  shoul- 
ders. 

The  orders  of  the  Special  Term  and  Appel- 
late Division  should  be  reversed  and  the  ap- 
plication for  the  writ  of  mandamna  granted, 
with  costs  in  all  the  courts. 

CULLEN,  C.  J.,  and  VANN,  WERNER, 
WILLARD  BARTLETT  and  CHASE,  JJ., 
concur.    HAIGHT,  J.,  absent 

Orders  reversed,  etc. 

(an.  N.  T.  im 

SIMPSON  T.  FOUNDATION  CO. 

(Court  of  Appeals  of  New  Tork.    April  25, 

19U.) 

1.  Mastgb  a  WD  Sbbvaht  <|  252*)  —  Bmplot- 

EB'S   LlABILITT   ACT— NOTICE   OF    INJUBJT. 

A  notice  of  injury  to  an  employs,  which 
states  that  the  employi  was  struck  by  a  bucket 
and  caused  to  fall  into  a  pit  while  at  work  in 
constructing  the  foundation  of  a  building,  imd 
which  alleges  a  failure  to  provide  proper  pro- 
tection witbout  pointing  out  the  kind  of  protec- 
tion needed  or  indicating  the  producing  trouble 
in  the  case,  is  Insufficient  for  failing  to  state 
the  cause  of  the  injury  as  required  by  the  em- 
ployer's liability  act  (Consol.  Laws  1909,  c.  31, 
I  201). 

[EJd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  i  806;   Dec.  Dig.  |  252.*] 

2.  Mastbb  and  Sbbvamt  (|  150*)— Injtjbt  to 

SeBVANT  —  LlABILITZ      TJNDEB      EICPLOYBB'S 

Liability  Act. 

That  a  master  failed  to  furnish  a  ?i^nal- 
man  to  warn  a  servant  of  danger  while  at  work 
does  not  show  a  cause  of  action  under  the  em- 
ployer's liability  act  (ConsoL  Laws  1909,  c.  31, 
5§  200-204). 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |  297;   Dec.  Dig.  g  150.*] 

3.  Masteb  and  Sebvant  (8  291*)— Injoby  to 
Sebvant— Evidence— iNSTEucTiONs. 

Where  a  servant  suing  for  a  personal  in- 
jury pleaded  and  proved  only  an  action  at  com- 
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mon  law,  though  he  alleged  and  proved  the  setr- 
Ice  of  notice  under  the  employer's  liability  act 
(Consol.  Laws  1909,  c.  31,  §  201),  the  gubmis- 
sion  of  the  case  as  one  within  the  employer's 
liability  act  was  reversible  error. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  1136;   Dec  Dig.  |  291.*] 

4.  Tbial  (5  296*)— iNSTRucnorfs  —  Bbbob  iw 
One  Instruction  Cured  bt  Another  Ik- 
btbuction. 

The  error  in  sabmitting  an  action  as  one 
within  the  employer's  liability  act  (Consol. 
Laws  1909.  c.  31,  |§  200-204),  while  the  cause 
of  action  pleaded  and  proved  was  one  at  com- 
mon law  only,  is  not  cured  by  an  instruction 
that  plaintiff  most  stand  or  lall  on  his  com- 
plaint 

[£jd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  708;   Dec.  Dig.  i  296.*] 

6.  Death  (|  69*)  —  Action  '  for  Neolioent 
Death— EviDENCB—ADMiBsiBiLiTy. 

Under  Code  Civ.  Proc.  g|  1903,  1904,  au- 
thorizing just  compensation  for  the  pecuniary 
Injuries  resulting  to  the  wife  and  next  of  kin 
for  n(.'!;ligent  death,  evidence  in  an  action  by 

Sersonal  representatives  for  negligent  death  that 
ecedeut  had  a  wife  and  children  is  competent 
on  the  measure  of  damages. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent. 
Dig-  H  86,  87;   Dec  Dig.  {  69.*] 

&  Damages  (S  170*)  —  Pebsonai.  Irjubies— 

BVIDENCB— ADMIBBIBIUTT. 

One  surviving  an  accident  and  suing  for  a 
I>ersonal  injury  can  only  recover  damages  for 
the  loss  he  has  personally  sustained,  and  evi- 
dence that  he  has  a  wife  and  children  has  ordi- 
narily no  bearing  on  the  subject  of  damages, 
and  IS  incompetent  for  any  purpose. 

[Ed.    Note. — For   other   cases,    see   Damages, 
Cent  Dig.  SS  496,  497;    Dec.  Dig.  |  170.*] 

7.  Damaoes  (S  170*)  —  Personai.  Ihjubixs— 
Evidence— Admissibiutt. 

Where,  in  an  action  for  personal  injuries, 
plaintiff,  30  years  of  age,  showed  that  as  a  re- 
•nlt  of  the  accident  he  had  lost  all  sexual  pow- 
er, evidence  that  he  had  a  wife  was  admissible 
as  bearing  on  the  damages. 

[Ed.    Note.— For   other   cases,   see   Damages, 
Dec  Dig.  f  170.*] 

8.  Damages  n  170*)  —  Pebsonai.  Injitbibs— 
Evidence— ADMi8siBn.rTT. 

Where,  in  an  action  for  personal  injuries, 
plaintiff,  SO  years  of  age,  showed  that  as  a  re- 
mit of  the  accident  he  had  lost  all  sexual  pow- 
er, evidence  that  he  had  children  was  incompe- 
tent as  aggravating  the  damages  that  might  be 
awarded. 

(Ed.    Note.— For   other  cases,  see    Damages, 
Cent  Dig.  if  496,  497;  Dec  Dig.  i  170.*] 

X  Tkiax  (I  132*)  —  Conduct  ot  Counsed— 
Motion  in  Tbial  Coubt- Evidence. 

Where  plaintiff's  counsel  was  snrprised  by 
the  answer  of  a  witness  on  direct  examination 
disclosing  the  fact  that  defendant  was  protect- 
ed by  accident  insurance,  he  must  move  to 
strike  ont  the  evidence,  and  ask  the  court  to  in- 
struct the  jury  to  disregard  it  or  the  admission 
of  the  evidence  will  be  deemed  reversible  error. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  315;   Dec  Dig.  i  132.*] 

10.  TBIAI.  (|{  127,  133*)— EVIDKROI  — INSUB- 
ANCB. 

That  defendant  in  an  action  for  negli- 
gence, was  insured  in  a  casualty  company  or 
that  the  defense  was  conducted  by  such  com- 
pany, is  Incompetent  and  the  admission  of 
proof  of  that  fact  is  reversible  error  even  when 
the  court  strikes  it  from  the  record  and  directs 
the  jury  to  disregard  it  unless  it  clearly  ap- 


pears  that   It  could  not  have   Influeuced   Uie 
verdict 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  {{  275,  316;   Dec  Dig.  $S  127,  133.*] 

11.  Evidence  (I  472*)— Opinion  Bvidbncb— 
Competency. 

The  opinion  of  a  nonexpert  witness  that 
signalmen  were  necessary  to  protect  employes 
working  on  a  platform  and  in  a  pit  in  con- 
structing the  foundation  of  a  building  is  incom-' 
petent  in  an  action  for  injury  to  an  employ^ 
while  at  work  based  on  the  negligent  failure 
to  employ  signalmen  to  protect  him. 

[Ed.  Note.— For  other  cases,  see  BvidenoSb 
Cent.  Dig.  81  2186-2195 ;   Dec  Dig.  §  472.*] 

12.  Triai.  a  85*)— Evidence— Objections. 
Where  some  of  the  evidence  is  competent 

and  the  objections  are  not  specifically  addressed 
to  the  incompetent  evidence  alone,  the  admis- 
sion of  all  the  evidence  is  not  reversible  error. 
[Ed.  Note.— For  other  cases,  see'Trial,  Cent 
Dig.  i§  223-225;   Dec  Dig.  {  85.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Patrick  Simpson  against  the 
Foundation  Company.  From  a  Judgment 
of  tlie  Appellate  DivUlon  (134  App.  Dlv.  930, 
118  N.  Y.  Supp.  1142),  affirming  a  Judgment 
for  plaintiff,  defendant  appeals.  Beversed, 
and  new  trial  granted. 

On  the  '27tb  of  Jnne,  1906,  the  defendant 
was  engaged  in  constructing  the  foundation 
for  a  large  building  In  lower  Manhattan,  and 
the  plaintiff  was  In  Its  employ  as  the  fore- 
man of  a  gang  of  eight  laborers.  An  exca- 
vation, called  by  the  witnesses  the  "pit"  had 
been  made  to  the  depth  of  SO  feet  and  a 
platform  erected  therein,  15  feet  square  and 
25  feet  high,  supported  by  posts.  There  was 
a  hopper  two  feet  square  In  the  center  of 
tlie  platform,  through  which  sand  and  crushr 
ed  stone  were  fed  to  a  mixer  below  In  or- 
der to  make  concrete  for  the  foundation  of 
the  building.  These  materials  were  dumped 
from  the  street  Into  the  bottom  of  the  pit, 
from  whence  they  were  raised  to  the  plat- 
form by  an  Iron  bucket  moved  by  a  derrick. 
Beside  this  platform,  but  six  or  seven  feet 
higher  and  parallel  thereto,  was  another  call- 
ed the  "engineer's  platform,"  on  which  stood 
the  derrick  and  an  engine  to  run  It  The 
position  of  the  engineer  was  18  feet  back 
from  the  mixing  platform.  Six  men,  under 
the  orders  of  the  plaintiff,  filled  the  bucket 
at  the  bottom  of  the  pit  and.  when  ready, 
it  was  raised  by  the  derrick  above  and  over 
the  lower  platform,  and,  after  It  was  dumped 
Into  the  hopper  by  a  trap  in  the  bottom.  It 
was  swung  off  the  platform  and  lowered  Into 
the  pit  to  be  refilled.  Two  of  plalntUTs  men, 
standing  on  the  platform,  added  water  and 
cement  as  the  sand  and  stone  were  thrown 
Into  the  hopper. 

Owing  to  the  difference  in  the  height  of 
the  two  platforms,  the  place  where  the  en- 
gineer stood,  the  presence  of  a  pile  of  pig 
iron  on  the  edge  of  the  engineer's  platform 
next  to  the  other  platform  and  other  obstnus 
tions,   the  engineer  who  operated   tlie  der- 
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rick  could  see  only  a  small  part  of  the  low- 
er platform,  which  will  now  be  Bpoken  of  as 
simply  the  platform.  The  light  was  poor. 
No  bell,  whistle,  or  other  signal  was  provid- 
ed to  give  notice  whmi  the  bucket  was  to  be 
moved,  but  prior  to  the  night  of  the  accident 
two  signalmen  had  been  employed  to  notify 
the  engineer  how  and  when  to  move  the 
backet,  and  to  warn  persons  necessarily  on 
the  platform  so  that  they  could  get  out  of 
the  way.  The  work  went  on  constantly  night 
and  day;  three  gangs  of  men  being  employ- 
ed in  shifts  of  eight  honrs  each. 

The  plaintiff  had  been  working  as  a  labor- 
er from  8  in  the  morning  nntll  4  In  the  after- 
noon, but  on  the  night  In  question,  having 
been  promoted  to  the  position  of  foreman,  he 
began  at  midnight.  He  had  charge  of  the 
work  of  mixing  the  concrete,  and  it  was 
necessary  for  him  at  times  to  be  on  the  plat- 
form In  order  to  direct  the  men  there  em- 
ployed, and  from  there  to  shout  his  orders, 
through  the  noise  of  much  machinery  in  op- 
eration near  by,  to  his  other  men  at  work  in 
tlie  pit  The  engineer  was  not  under  him 
nor  subject  to  his  orders.  For  some  reason 
during  the  night  of  June  26tb  and  the  morn- 
ing of  June  27th  there  were  no  Signalmen 
present  as  there  had  been  on  all  other  oc- 
casions while  the  plaintiff  was  at  work  for 
the  defendant  He  reached  the  place  shortly 
before  midnight,  went  Into  the  pit  to  place 
his  men  and. give  them  directions,  and  while 
he  was  thus  employed  the  night  superintend- 
ent of  the  defendant  shouted  to  the  engineer 
from  a  distance  to  commence  moving  the 
bucket,  and  the  engineer  answered  that  he 
had  no  signalmen.  The  superintendent  him- 
self then  signaled  the  bucket  for  two  round 
trips  and  a  part  of  the  third,  or  until  it  was 
raised  from  the  pit  to  the  platform,  when  he 
weat  away,  shouting  to  the  engineer  to  go 
ahead.  At  about  tills  time  the  plaintiff  came 
on  the  platform,  spoke  to  one  of  his  men, 
walked  to  the  edge  and  stooped  over,  with 
his  back  to  the  bucket  in  order  to  give  or- 
ders to  the  mai  below.  At  this  instant  the 
heavy  bucket  was  moved  swiftly  and  with- 
out warning,  and  striking  the  plaintiff  knock- 
ed him  off  the  platform  into  the  pit  injur- 
ing him  severely.  He  did  not  know  that  the 
signalmoi  had  been  withdrawn. 

While  there  was  a  decided  conflict  in  the 
evidence,  the  facts  could  have  been  found  as 
thus  stated.  The  Jury  rendered  a  verdict  In 
favor  of  the  plaintiff  for  $25,000,  and  upon 
appeal  to  the  Appellate  Division  the  case  was 
argued  twice.  On  the  first  argument  the 
court  decided  to  reverse  by  a  vote  of  three 
to  two,  but  upon  a  reargument  before  the 
court  after  a  chaiige  in  Its  membership  the 
Judgment  was  afDrmed  by  a  like  vote.  132 
App.  Dlv.  376,  116  N.  T.  Supp.  878;  134 
App.  Dlv.  830,  U8  N.  T.  Supp.  1142.  The  de- 
foidant  then  appealed  to  this  court 
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VANN,  X  (attee  stating  the  facto  as 
above).  Through  undue  zeal  on  the  part  of 
the  counsel  for  the  plaintiff  this  case  waf> 
overtrled,  and  hazardous  chances  were  taken 
by  inviting  rulings,  which  require  a  reversal 
of  the  Judgment  We  will  call  attention  to  a 
few  of  the  errors,  trusting  that  upon  an- 
other trial  counsel  will  realize  that  the  true 
interest  of  a  client  is  rarely  advanced  by  a 
verdict  resting  on  error. 

The  only  specific  allegationB  of  negligence 
set  forth  in  the  complaint  are  that  "the  de- 
fendant operated  a  derrick  and  bucket  which 
swung,  raised  and  lowered  In  and  about,  said 
premises,  and,  in  utter  disregard  of  Its  duty 
to  the  plaintiff,  failed  to  supply  a  sufficient 
number  of  servants  to  operate  said  appa- 
ratus ;  failed  to  furnish  or  supply  signalmen 
at  various  points  about  said  premises  to 
warn  plaintiff  of  the  approach  of  said  ap- 
paratus or  any  of  its  parts;  failed  to  fnr- 
nish  or  supply  other  signalmen  or  appliances 
of  any  kind  whatever  to  warn  plaintiff  of 
the  approach  of  said  apparatus  or  any  of 
its  parts;  failed  to  supply  sufficient  electric 
lights,  or  any  other  kind  of  light  in  the  night- 
time to  enable  plaintiff  to  see  about  said 
premises  with  reasonable  deemess,  so  that 
said  premises  were  dark."  Although  these 
were  simply  allegations  of  negligence  at  com- 
mon law,  the  plaintiff  also  alleged  the  serv- 
ice of  a  notice  under  the  employer's  liability 
act  (Consol.  Laws  1909,  c.  81,  |  201),  but 
without  setting  forth  any  fact  to  bring  the 
case  within  the  reach  of  that  statute. 

TJimn  the  trial  the  first  evidence  offered  by 
the  plaintiff  was  a  notice  claimed  to  conform 
to  said  act  The  defendant  objected  to  it 
as  incompetent  and  immaterial,  as  having 
nothing  to  do  with  the  case  and  as  wholly  In- 
sufficient in  that  it  did  not  properly  show  the 
cause  of  the  accident  or  comply  with  the  re- 
quirements of  the  statute.  The  objection 
was  overruled,  an  exception  taken,  and  the 
notice  read  In  evidence.  It  stated  the  time 
and  place  of  the  Injury  with  fullness  and 
accuracy,  but  the  only  attempt  to  state  the 
cause  of  the  injury  was  as  follows:  "Said 
accident  was  caused  by  the  failure  of  the 
said  Foundation  Company  to  provide  proper 
protection  for  the  said  Simpson  In  his  em- 
ployment and  as  a  result  thereof  said  Simp- 
son was  struck  by  a  bucket  which  was  being 
tsed  for  hoisting  purposes,  causing  him  to 
fall  into  a  pit  whereby  he  sustained  serious 
injury." 

In  submitting  the  case  to  the  Jury,  the 
court  read  sections  1  and  2  of  the  statute, 
and  charged  that  "this  action  |b  brought  un? 
der  this  act  and  this  law  applies  to  the  evi- 
dence in  this  case  and  you  mnst  apply  this 
law  to  the  evidence."  The  court  further  in- 
structed the  Jury  U>  decide  whether  the  de- 
fendant provided  a  safe  place  and  'exercised 
proper  care  to  keep  it  safe,  and  refused  to 
charge  that  there  was  no  evidence  to  war- 
rant a  finding  that  there  was  any  defect  In 
the  ways,  works,  or  machinery  furnished  by 
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the  defendant  whicb  in  any  way  contributed 
to  tbe  accident  Exceptions  were  duly  taken 
to  tbese  rulings. 

[1]  1.  Tbe  notice  did  not  comply  with  tbe 
employer's  liability  act  because  it  failed  to 
adequately  describe  tbe  accident,  and  did  not 
notify  tbe  defendant  of  any  cause  of  injury 
tbat  came  wltbln  tbe  provisions  of  tbat  stat- 
ute. It  Is  simply  a  notice  of  common-law 
negligence,  whicb  was  not  required,  and  is 
not  a  notice  to  bring  tbe  case  within  the 
enlarged  liability  Imposed  by  tbe  Legisla- 
ture. There  is  no  notice  of  any-  defect  in 
the  condition  of  the  ways,  works,  or  mactdn- 
ery,  or  of  tbe  negligence  of  any  i)er8on  exer- 
cising superintendence  with  tbe  authority  or 
consent  of  the  employer.  It  alleges  a  fail- 
ure to  provide  "proper  protection,"  but  does 
not  point  out  the  kind  of  protection  needed, 
nor  the  nature  of  tbe  work  In  whicb  tbe 
plaintlfT  was  engaged,  nor  "Indicate  what  the 
real,  producing  trouble  in  this  case  was  as 
distinguished  from  many  others  whicb  might 
have  existed."  While  it  says  tbat  he  was 
struck  by  a  bucket  and  caused  to  fall  into  a 
pit,  it  does  not  state  what  he  was  doing,  why 
the  bucket  struck  him,  where  be  fell  from, 
or  under  what  circumstances  be  fell.  Upon 
reading  the  notice,  the  employer  could  not 
tell  whether  something  broke,  or  whether  the 
accident  was  caused  by  some  defect  In  ma- 
chinery, or  through  careless  operation,  or 
the  failure  to  give  warning,  or  through  any 
particular  act  of  omission  or  commission. 
The  allegation  of  a  failure  to  provide  proper 
protection  is  too  general,  for  that  is  simply 
an  allegation  of  negligence,  with  "no  state- 
ment which  fairly  and  completely  described 
the  cause  of  the  accident,"  as  we  held  was 
necessary  in  Flnnigan  v.  New  York  Con- 
tracting Co.,  194  N.  T.  244,  248,  87  N.  E.  424, 
21  L.  R.  A.  (N.  S.)  233.  In  a  later  case  we 
said  "tliat  the  accident  should  be  so  identi- 
fied tliat  the  master's  attention  is  called  to 
tbe  exact  occurrence,"  and  that  the  notice 
"must  reasonably  describe  the  accident" 
Logerto  v.  Central  Building  Co.,  198  N.  X. 
390,  394,  91  N.  E.  782.  In  that  case  the  no- 
tice stated  at  length  all  tbe  possible  statu- 
tory grounds  of  liability,  but  tbe  only  al- 
lusion to  the  accident  or  cause  of  injury  was 
in  tbe  statement  tbat  "as  a  result  of  all 
which  certain  earth,  stone  and  material  was 
caused  and  permitted  to  fall  upon  and  seri- 
ously injure  me."  We  held  tbat  this  did  not 
reasonably  and  si^fficiently  describe  the  ao> 
ddent  or  occurrence. 

It  is  not  enough  to  specif/  the  time  and 
place  of  the  accident,  although  that  would 
guide  tbe  employer  to  some  extent  in  mak- 
ing an  investigation,,  whicb  is  one  of  the  ob- 
jects of  requiring  notice.  The  statute  says 
that  "the  cause  of  the  injury"  must  also  be 
stated,  and  this  means  that  tbe  accident 
should  be  so  described  tbat  a  person  of  or- 
dinary intelligence  who  knew  nothing  about 
it  could  understand  how  it  happened.  No- 
tice that,  tbe  plaintiff  was  struck  by  a  bucket 


and  knocked  into  a  pit  is  good  as  far  as  it 
goes,  but  it  was  necessary  to  further  state, 
however  informally,  bow  the  bucket  came  to 
strike  him,  or,  in  other  words,  in  some  rea- 
sonable way  to  describe  the  occurrence  as  it 
actually  took  place. 

[2]  2.  Even  if  tbe  notice  had  been  ade- 
quate, the  evidence  did  not  warrant  the  sub- 
mission of  the  case  to  tbe  Jury  as  one  gov- 
erned by  the  employer's  liability  act.  As  was 
well  said  by  Mr.  Justice  Miller  below:  "Tbe 
master  was  liable,  not  for  a  defect  in  the 
ways,  works,  or  machinery,  nor  for  tbe  fail- 
ure to  furnish  a  safe  place  in  which  to  work, 
but,  if  at  all,  for  not  furnishing  a  signalman. 
The  evidence  respecting  the  light,  tbe  ab- 
sence of  bell  or  other  signal,  and  the  ob- 
structions of  the  engineer's  view  only  relate 
to  the  defendant's  duty  to  furnish  a  signal- 
man and  to  the  question  of  the  plaintitrs 
contributory  negligence." 

[3]  The  plaintiff  pleaded  and  proved  only 
an  action  at  common  law,  and,  while  be  al- 
leged the  service  of  a  notice,  be  did  not  prove 
the  service  of  one  sufficient  to  bring  tbe 
case  within  tbe  statute.  Moreover,  he  fur- 
nished no  evidence  of  statutory  liability, 
even  if  tbe  complaint  and  the  notice  bad  con- 
formed to  tbe  act  and  hence  the  case  was 
submitted  to  tbe  Jury  upon  an  erroneous 
theory.  Tbe  court  refused  to  charge  tbat 
there  was  no  evidence  upon  which  negligence 
could  be  predicated  under  the  act  and  the 
Jury  were  told  to  apply  the  act  although  only 
a  common-law  liability  was  shown. 

[4]  This  constituted  reversible  error,  which 
was  not  cured  by  the  Instruction  that  the 
plaintiff  "must  stand  or  fall  on  bis  com- 
plaint," for  the  Jury  must  have  understood 
from  the  charge  as  a  whole  that  the  com- 
plaint set  forth  a  cause  of  action  under  the 
act  The  subject  was  so  thoroughly  consid- 
ered below  that  we  regard  further  discus- 
sion as  unnecessary.  Simpson  v.  Founda- 
tion Co.,  132  App.  DlT.  375,  116  N.  T.  Supp. 
878. 

S.  The  next  evidence  received  after  the 
notice  was  introduced  was  given  by  the 
plaintiff  himself,  who,  after  testifying  that 
he  was  30  years  of  age  at  the  time  of  the 
accident,  was  asked  if  be  was  married,  and, 
under  objection  and  exception,  be  answered: 
"I  am  married.  I  was  married  on  the  27th 
day  of  June,  1896.  My  wife  was  living  at 
that  time  and  she  is  living  to-day."  He  was 
then  asked  if  be  bad  any  children,  and,  sub- 
ject to  objection  and  exception  he  answered 
that  be  had  four. 

[S]  When  an  action  is  brougbt  by  tbe  per- 
sonal representatives  of  a  decedent  to  re- 
cover damages  for  causing  his  death  by  neg- 
ligence, evidence  that  be  bad  a  wife  and  chil- 
dren is  competent  because  the  measure  of 
damages  provided  by  the  statute  whicb  au- 
thorizes tbe  action  is  "Just  compensation  for 
tbe  pecuniary  injuries  resulting"  to  tbe  wife 
and  next  of  kin.  Matter  of  Meekln  v.  B.  H. 
B.  R.  Co..  164  N.  Y.  145,  147,  68  N.  E.  50,  51 
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U  R.  A.  235,  79  Am.  St  Rep.  635;    Code 
Civ.  Proc.  S§  1903,  1904. 

[0)  When,  however,  the  injured  person 
survives  the  accident  and  brings  thei  action 
himself,  the  damages  recovered  belong  to 
him  and  are  allowed  only  for  the  loss  which 
he  has  personally  sustained.  In  such  a  case 
evidence  that  he  had  a  wife  and  children  or- 
dinarily has  no  bearing  on  the  subject  of 
damages,  and  Is  Incompetent  for  any  pur- 
pose. We  have  thus  stated  the  general  rule 
In  relation  to  the  admissibility  of  such  evi- 
dence. 

[7]  In  this  case,  however,  evidence  that 
the  plaintiff  was  married,  although  incom- 
petent when  received,  was  subsequently  made 
competent  through  testimony  given  by  the 
plaintiff  and  his  physician  tending  to  show 
that  as  the  result  of  the  accident  he  had  lost 
all  sexual  power.  It  was  proper  that  the 
Jury  In  estimating  the  damages  should  con- 
sider the  fact  that,  although  married  and 
still  a  young  man,  he  was  rendered  Incapable 
of  enjoying  marital  rights.  Thus,  under  the 
peculiar  circumstances  of  this  case,  evidence 
of  marriage  and  that  his  wife  was  still  liv- 
ing was  competent,  but  it  is  an  exception  to 
the  general  rule. 

I  am  personally  of  the  opinion  that  evi- 
dence that  the  plaintiff  had  begotten  chil- 
dren prior  to  the  Injury  was  also  competent 
under  the  extraordinary  facts  of  this  case, 
because  he  had  the  natural  right  to  possess 
unimpaired  the  power  of  procreation  during 
the  normal  period.  The  fact  that  he  had 
children  was  evidence  that  he  possessed  the 
power  before  the  accident  It  must  be  pre- 
sumed that  his  children  might  be  a  source  of 
comfort  and  support  in  his  old  age,  and 
hence  loss  of  the  power  bore  on  the  question 
of  the  pecuniary  damages  be  had  sustained, 
independent  of  the  policy  of  the  law  and  the 
interest  of  society  in  the  perpetuation  of  the 
species.  It  is  not  a  complete  answer  to  say 
that  the  law  presumes  the  previous  existence 
of  the  power,  for  it  is  not  reversible  error  to 
prove  a  fact  which  the  law  presumes. 

[8]  A  majority  of  my  associates,  however, 
are  of  the  opinion  that  the  evidence  relating 
to  children  was  incompetent,  and  that  It  was 
brought  in  to  aggravate  the  damages.  They 
think  that  the  power  is  presumed  without 
proof,  and  that  the  real  object  of  the  attor- 
ney for  the  plaintiff  is  shown  by  the  fact 
that  the  evidence  was  clearly  incompetent 
when  offered,  and  yet  he  did  not  state  that 
he  intended  to  prove  anything  which  might 
make  it  competent 

4.  The  plaintiff,  apparently  for  the  pur- 
pose of  showing  that  the  defendant  was  not 
misled  by  the  statutory  notice,  called  his 
brother,  who  testified  that  he  had  an  inter- 
view with  Mr.  Brown,  the  general  superin- 
tendent of  the  defendant,  in  the  presence  of 
a  man  to  whom  he  was  introduced  by  Brown. 
The  witness  was  asked  what  Brown  said 
when  he  Introduced  this  gentleman,  and,  un- 
der objection  and  exception,  he  answered: 


"I  will  introduce  our  representative,  Mr.' 
Frank  V.  Johnson."  He  was  next  asked: 
"Who  did  he  say  this  gentleman,  Frank 
Johnson,  was?'  Subject  to  objection  and  ex- 
ception, he  answered:  "B*rom  the  Insurance 
company."  The  defendant's  counsel  then  in- 
sisted that  it  was  improper  to  ask  a  question 
which  the  attorney  knew  would  elicit  an  Im- 
proper answer,  and  asked  the  court  to  with- 
draw a  Juror  and  declare  a  mistrial.  The 
court  did  not  rule  upon  the  motion,  but  made 
a  distinct  ruling  that  the'  evidence  should 
stand,  and  the  defendant  again  excepted. 

Subsequently  another  witness  for  the 
plaintiff  testified  to  an  Interview  with  Mr. 
Brown,  and  stated  that  two  attorneys  were 
present  at  the  time.  He  was  asked:  "Where 
did  they  tell  you  they  were  coming  from?" 
The  answer  was:  "Travelers'  Insurance 
Company,  I  think  they  said."  There  was  no 
objection  or  exception  to  this  question,  and 
no  motion  was  made  by  either  party  to 
strike  out  any  of  the  evidence  relating  to  the 
subject  of  insurance. 

Later  on  in  the  trial  after  one  Riley  had 
testified  for  the  defendant,  a  paper  purport- 
ing to  be  a  statement  made  by  the  witness 
was  offered  in  evidence  to  contradict  him. 
The  last  words  of  the  paper  were:  "I  made 
a  statement  to  a  representative  of  the  In- 
surance company,  but  I  neither  read  it  or 
signed  my  nama"  The  defendant  objected 
to  the  admission  of  the  paper  upon  the 
ground,  among  others,  that  it  was  an  effort 
"to  Introduce  in  evidence  and  to  give  to  the 
jury  certain  information  which  is  improper. 
Incompetent  and  immaterial,"  and  in  this 
connection  counsel  particularly  called  the 
court's  attention  to  the  last  clause  In  the 
statement  as  quoted  above.  The  objection 
was  overruled,  and  the'  defendant  excepted. 

The  plaintiff's  counsel  claims  that  the  an- 
swers to  the  questions  objected  to  were  un- 
expected to  him,  and  that  he  intended  to 
show  simply  that  the  men  who  were  present 
at  the  interviews  represented  the  defendant 
as  attorneys.  The  circumstances  Indicate, 
however,  that  one  object  of  the  questions 
was  to  suggest  to  the  Jury  that  the  defend- 
ant was  Insured  in  an  aoddent  company  in 
order  to  Induce  them  to  give  a  larger  ver- 
dict Disregarding  the  questions  not  object- 
ed to,  the  objections  to  the  other  questions 
were  not  only  overruled,  but  the  answers 
were  allowed  to  stand  by  an  independent 
ruling  made  after  it  was  known  what  the 
answers  were. 

[|]  If  the  answers  were  unexpected,  as 
claimed,  it  was  the  duty  of  the  plalntlfTs 
counsel  himself  to  move  to  strike  out  the 
evidence  and  to  ask  the  conrt  to  instruct  the 
Jury  to  disregard  it  Although  warned  by 
objection  and  exception,  he  had  brought  it 
into  the  record,  and  when  he  knew  that  it 
was  not  what  he  expected,  but  something 
highly  improper,  he  should  have  lost  no  time 
in  getting  it  out  of  the  record  and  doing  his 
utmost  to  correct  bis  mistake.     A  prompt 
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wltbdrawal  of  the  evidence  by  the  counsel 
for  the  plaintiff  would  go  farther  toward 
correcting  the  evil  than  any  motion  made  by 
the  attorney  for  the  defendant.  While  there 
was  no  proof  .in  this  case  that  the  defendant 
'was  insured,  by  suggestion  and  indirection 
the  jury  were  given  to  understand  that  such 
was  the  fact  and  the  result,  apparently.  Is  re- 
flected In  the  verdict 

[10]  Evidence  that  the  defendant  In  an 
action  for  negligence  was  insured  in  a  cas- 
tialty  company,  or  that  the  defense  was  con- 
ducted by  an  insurance  company,  is  Incompe- 
tKit  and  so  dangerous  as  to  require  a  re- 
versal even  when  the  court  strikes  It  from 
the  record  and  directs  the  Jury  to  disregard 
It,  unless  it  clearly  appears  that  it  could  not 
have  influenced  the  verdict.  Cosselmon  v. 
Donfee,  172  N.  Y.  507,  65  N.  E.  494 ;  Longh- 
lln  V.  Brassll,  187  N.  T.  128,  135,  79  N.  E  854; 
Hordem  v.  Salvation  Army,  124  App.  Dlv. 
674,  678,  100  N.  T.  Supp.  131;  Halgh  v. 
EJdelmeyer  &  M.  H.  Elevator  Co.,  123  App. 
IHv.  376,  880,  107  N.  T.  Supp.  936;  Mani- 
gold  V.  Black  River  Traction  Co.,  81  App. 
Div.  381,  384,  80  N.  T.  Supp.  861. 

In  Hordem  v.  Salvation  Army,  supra,  Mr. 
Justice  Ingraham  said:  "The  question  as  to 
whether  or  not  under  any  circumstances 
evidence  of  this  kind  is  competent  has  been 
BO  often  before  the  court  and  so  uniformly 
decided  that  there  can  be  now  no  question 
that  under  no  circumstances  is  it  proper  to 
ask  such  a  question.  The  only  possible 
ground  of  asking  the  question  Is  to  suggest  to 
the  jury  that,  as  the  defendant  would  sus- 
tain no  damage  by  a  verdict  against  It, 
they  should  give  to  the  injured  plaintiff 
compensation  to  which  under  other  circum- 
stances be  would  not  be  entitled.  •  •  • 
As  counsel  in  cases  of  this  kind  have  been 
so  often  admonished  as  to  the  impropriety 
of  suggesting  either  by  way  of  argument  or 
by  way  of  questions  to  the  Jury,  or  in  any 
other  way,  that  the  defendant  was  protected 
by  Insurance,  it  seems  to  be  unnecessary  to 
say  more  than  that  such  a  suggestion  in  the 
presence  of  the  Jury  will  render  any  verdict 
that  has  been  obtained  by  the  plaintiff  value- 
less, as  a  violation  of  the  rule  will  require 
a  reversal  of  the  Judgment."  124  App.  Div. 
676,  10©  N.  Y.  Supp.  1^33. 

5.  Statements,  both  verbal  and  written, 
made  out  of  court  by  certain  witnesses  for 
the  defendant  were  received  for  the  pur- 
pose of  affecting  their  credibility.  These 
statements  involved  the  opinion  of  the  wit- 
ness, although  not  an  expert,  that  slgnal- 
m&i  were  necessary  In  order  to  protect  the 
men  working  on  the  platform  and  in  the  pit 

[11]  The  opinion  of  a  witness  upon  the 
vital  question  upon  which  the  case  turned 
and  which  was  for  the  Jury  to  decide,  was 
dearly  incompetent 

[12]  As,  however,  some  of  the  evidence  was 
competent  and  the  objections  were  not  spe- 


ciflcally  addressed  to  the  part  that  was  im- 
proper, we  do  not  hold  that  the  rulings  in- 
volved reversible  error,  but  simply  call  at- 
tention to  the  subject  by  way  of  suggestion. 

Many  other  rulings  made  during  the  trial 
are  challenged  by  the  appellant  but  In  an 
opinion  of  reasonable  length  it  wonld  be  im- 
possible to  discuss  them  all,  and  we  have 
said  enough,  as  we  hope,  to  secure,  upcm  the 
new  trial  which  it  is  our  duty  to  order, 
greater  care  in  offering  and  receiving  evi- 
dence and  a  closer  observance  of  the  princi- 
ples of  law. 

The  Judgment  should  be  reversed  and  a 
new  trial  granted,  with  dosts  to  abide  the 
event 

CUI/LEN,  O.  J.,  and  GRAY,  HAIGHT, 
WERNER,  HISCOCK,  and  COLLIN,  JJ.. 
concur. 

Judgment  reversed,  et& 


(aa  N.  Y.  77) 
PEOPLE  V.  BARNES. 
(Court  of  Appeals  of  New  York.    April  25, 
19U.) 

1.  HOUICIDE    (S    22*)— MURDEB    IW    FIRST    DB- 

qbee—Dbxibebation— Length  of  Time. 
For  the  deliberation,  which  is  an  element 
of  murder  in  the  first  decree,  no  particular 
length  of  time,  ottier  than  that  it  shall  be  long 
enough  for  the  perpetrator  to  decide  between 
not  doing  and  doing  the  act  is  necessary. 

[Ed.    Note.— For  other   cases,   see   Homicide, 
Cent  Dig.  {  88;   Dec.  Dig.  i  22.*] 

2.  Homicide  (§  282*)— Mtjbdeb  iw  First  Dk- 

OBEE— DEI.IBERATION  —  LEKOTH    OF    TiMK— 

Jubv  Question. 

Under  the  evidence  in  a  homicide  case, 
held,  that  it  was  a  question  for  the  jury  wheth- 
er the  time  was  sufficient  for  deliberation,  nec- 
essary for  murder  in  the  first  degree. 

[Ed.   Note. — For   other  cases,   see    Homicide, 
Dec  Dig.  §  282.»] 

3.  Homicide  (g  193*)  —  Sbij^Defehse  —  Evi- 
dence OF  Fabrication. 

In  connection  with  evidence  that  ballet 
boles  in  the  building  at  the  scene  of  the  homi- 
cide, relied  on  by  defendant  on  the  matter  of 
self-defense,  were  not  theie  immediately  after 
the  homicide,  evidence  of  a  noise,  which  mi^bt 
have  been  made  by  the  firing  of  a  pistol,  being 
beard  there  later,  was  relevant  on  the  question 
of  attempt  to  fabricate  a  defense. 

[Ed.   Note. — ^For  other   cases,   see   Homicide. 
Cent  Dig.  {  416;  Dec.  Dig.  (  193.*] 

4.  Cbiminal  Law  (J  680*)— Tbial— Order  of 
Introducing  Evidence— Discretion. 

It  is  within  the  discretion  of  the  trial  court 
to  allow  the  prosecution  to  anticipate  any  de- 
fense which  might  be  based  on  the  finding  of 
certain  bullets  in  walls  at  the  place  of  the  homi- 
cide, and  to  account  for  their  presence  as  a  part 
of  its  principal  case. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Cent  Dig.  S  1609;   Deo.  Dig.  {  680.*] 

6.  Homicide  (g  339*)— AppbaI/— Habmucss  Eb- 
BOB— Exclusion  of  Evidence. 

Defendant  cannot  complain  of  the  sastain- 
ing  of  objections  to  questions  aslced  on  cross- 
examination  of  a  state's  witness,  intended  to 
show  that  deceased  carried  firearms,  where,  on 
it  appearing  that  defendant  would  rely  on  the 
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self-defense,  the  district  attorney  recalled  the 
witness,  withdrew  tlie  objections,  and  consented 
to  any  questions  along  ttiat  line. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  |  714;   Dec.  Dig.  !  339.*] 

6.  HojticiDK  (S  '188*)  — BviDENc*  — Sklf-De- 

FENSE— ChaBACTEB  of  DECEASED. 

Defendant  in  homicide  having  proved  the 
fact  of  deceased's  imprisonment,  the  prosecu- 
tion could  introduce  the  pardon  by  which  it  was 
terminated. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  8  188.*] 

7.  Cbiminal  Law  (S  lie9*)— Appeait-Habm- 
u:ss  Ebrob. 

Any  'error  in  receiving  testimony  for  the 
prosecution  of  facta  neither  material  nor  dam- 
aging to  defendant  was  cured  by  the  court  «trik- 
ing  It  from  the  record,  and  directing  the  jury 
to  eliminate  it  entirely  from  consideration,  as 
thongh  it  had  not  been  presented. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  8  3141;   Dec.  Dig.  8  1169.*] 

8.  HOMxciDX  (I  7»)  —  Mubdeb  —  MoTIVH^-NB- 

CEBSITY   OF  PBOOF. 

Satisfactory  ]proof  of  motive  is  not  neces- 
sary for  a  conviction  of  murder. 

[£>1. .  Note.^B'or  other  cases,  see  Homicide, 
Cent  big.  i  12;   Dec  Dig.  8  7.*] 

Appeal  from  Kings  County  Conrt 
Thomas  Barnes  appeals  from  a  Judgment 

on  a  verdict  of  guilty  of  murder  in  tlte  first 

degree.    Affirmed. 

Edward  J.  Reilly,  for  appellant  John  F. 
Qarke,  Dlst  Atty.,  for  the  People. 

WILLARD  BARTLETT,  J.  At  about  2 
o'clock  on  the  morning  of  February  22,  1010, 
in  the  basement  of  the  house  No.  266  South 
Fourth  street,  in  the  borough  of  Brooklyn, 
John  T.  Leonard  was  killed  by  a  pistol  shot 
fired  from  a  revolver  In  the  hands  of  the  de- 
fendant, Thomas  Barnes.  Of  this  fact  there 
is  no  question.  The  case  is  devoid  of  any 
doubt,  either  as  to  tlie  fbct  of  the  killing  or 
the  Identity  of  tb^  slayer.  The  defense  was 
Justifiable  homicide.  The  defendant  denied 
premeditation  or  deliberation,  and  gave  an 
account  of  the  occurrence  which,  if  true, 
would  have  warranted  the  Jury  in  finding 
that  he  was  attacked  aud  fired  upon  by 
Leonard  in  the  first  Instance,  and  only  re- 
turned the  fire,  with  fatal  effect,  when  it  ap- 
peared to  be  necessary,  In  order  to  preserve 
his  own  life.  The  Jury  refused  to  believe  his 
testimony  to  this  effect,  however,  and  de- 
clared him  guilty  of  murder  in  the  first  de- 
gree. His  counsel  upon  this  appeal  insist 
that  there  is  no  evidence  in  the  record  to 
sustain  a  conviction  of  this  grade  of  felo- 
nious homicide,  and  argue  that  in  any  event 
the  charge  should  have  been  reduced  to  man- 
slaughter in  the  first  degree,  before  the  case 
was  submitted  to  the  Jury. 

This  is  really  the  gravest  question  in  the 
case,  as  there  is  no  readily  discernible  mo- 
tive for  the  crime,  and  the  defendant  denies 
any  acquaintance  with  the  deceased  previous 
to  the  killing.  A  careful  study  of  the  record, 
however,  has  convinced  me  that  there  is  a 


view  of  the  facts  which  furnishes  ample  sup- 
port for  the  verdict. 

Both  the  defendant  and  the  deceased  were 
men  of  criminal  antecedents.  The  defend- 
ant had  served  terms  of  imprisonment  in 
the  Albany  penitentiary  and  on  Blackwell's 
Island ;  and  the  deceased  had  been  convicted 
of  conspiracy  and  breaking  Into  a  post  office 
in  North  Carolina,  and  sentenced  to  im- 
prisonment in  the  United  States  penitentiary 
at  Atlanta,  from  which  he  was  released  by 
pardon  In  December,  1909.  Leonard  then 
came  to  Brooklyn,  and  he  and  his  wife  were 
keeping  a  lodging  house  for  men  at  266 
South  Fourth  street  when  the  homicide  was 
committed. 

Mrs.  Leonard  was  the  chief  witness  for  tlie 
prosecution.  She  testified  that  she  first  saw 
the  defendant  two  wedcs  before  the  shooting 
in  the  room  of  one  of  her  lodgers  named 
Goldle.  She  went  to  the  room  to  change  the 
bed,  according  to  her  custom.  Her  husband 
was  In  the  hall,  fixing  a  lock  on  the  door  of 
the  next  room,  and  he  told  her  there  was 
company  in  there,  and  be  did  not  think  she 
could  go  In.  She  went  in,  nevertheless,  but 
finding  too  many  persons  there  told  Goldle 
so,  whereupon  he  said  it  was  all  right;  he 
would  do  the  work  to-morrow  morning  him- 
self. At  this  time  the  defendant  was  In 
Goldle'B  room,  and  Goldle  himself,  and  a 
man  named  Wilson,  and  two  other  men  who 
were  strangers  to  Mrs.  Leonard.  This  tes- 
timony is  Important  as  bearing  upon  the  de- 
fendant's knowledge  of  Leonard  previous  to 
the  homicide.  If  true,  it  shows  tiiat  the  de- 
fendant was  where  he  could  have  seen  him 
and  probably  did  see  him  two  weeks  before. 
The  defendant,  on  the  other  hand,  denies 
ever  having  made  any  such  visit  to  Goldie's 
room  at  all. 

The  next  time  that  Mrs.  Leonard  saw  the 
defendant  was  on  the  evening  of  the  2lBt  of 
January,  1010,  between  7:30  and  8  o'clock, 
when  he  called  at  the  house  and  asked  for 
Mrs.  Leonard.  She  heard  him,  and  stepping 
forward  in  the  hall  said  she  was  Mrs.  X^eon- 
ard,  whereupon  he  asked  her  whether  Mr. 
Leonard  was  at  home.  She  said,  "No,"  but 
she  exxKcted  him  at  8  o'clock.  The  defend- 
ant then  inquired  whether  "any  of  the  boys" 
were  at  home.  Mrs.  Leonard  said:  "Which 
of  them?"  He  responded:  "Is  Goldle  in?" 
and  Just  then  a  lodger  named  Anderson  call- 
ed  out,  "Hello,  friend!"  from  upstairs,  and 
the  defendant  went  up  to  one  of  the  floors 
above.  Mrs.  Leonard  asked,  "Who  will  I 
say  wants  to  see  him?"  when  Mr.  Leonard 
came  home,  and  the  defendant  answered, 
"Tell  him  Arthur.  He  will  know  who  It 
Is."  She  did  not  actually  see  the  defendant 
come  down  and  leave  the  house,  but  she  knew 
that  three  or  four  of  the  men  went  out  be- 
tween 9  and  10  o'clock. 

Leonard  and  his  wife  roomed  In  the  base- 
ment;  their  bedroom  being  in  the  front  of 
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tbe  house  and  tbelr  kitchen  In  the  rear. 
According  to  Mrs.  Leonard's  testimony,  her 
husband  came  home  at  11  o'clock,  went  np  to 
Anderson's  room  to  find  out  who  bad  been 
there  to  see  him,  and  tten  came  downstairs, 
and  they  both  retired  at  about  16  minutes 
after  midnight  She  was  awakened  shortly 
before  2  o'clock  by  somebody  knocking  at 
the  front  basement  door,  the  door  of  the 
room  In  which  they  slept  This  was  fol- 
lowed by  knocking  at  the  kitchen  door  In 
tbe  rear,  whereupon  Mrs.  Leonard  called  out, 
asking  who  was  there.  There  was  no  re- 
sponse to  her  inquiry,  but  further  knocking 
followed  at  tbe  front  door  again.  Mean- 
time Mrs.  Leonard  had  aroused  her  sleeping 
husband,  who  In  turn  asked  who  was  there, 
when  the  voice  of  Anderson  was  heard  In 
the  hall,  saying,  "Never  mind.  Jack,  I  will 
see  yon  In  the  morning."  Leonard  respond- 
ed, "It  IB  all  rlgbt;  I  want  to  see  you  any 
way," — and  putting  on  some  of  his  clothes 
went  Into  the  kitchen,  lit  the  gas  there,  unbolt- 
ed the  kitchen  door  leading  out  into  tbe  hall, 
and  had  just  about  entered  the  ball  when 
his  wife  beard  four  shots  fired  In  rapid  suc- 
cession. Her  husband  Jumped  back  Into  the 
kitchen,  and  exclaimed:  "Ob  Mary,  I'm 
struck ;  I'm  done  for" — and  fell  to  the  floor 
mortally  wounded  and  unconscious.  Mrs. 
Leonard  was  about  to  seek  help,  but  was 
prevented  from  going  out  into  the  hall  by 
the  noise  of  breaking  glass  in  the  front 
basement  door,  which  subsequently  proved 
to  be  due  to  tbe  efforts  of  the  defendant  to 
escape  in  that  way.  She  got  out  of  the 
house  by-  tbe  basement  window,  and  called 
for  help  to  a  man  whom  she  saw  on  the  side- 
walk a  short  distance  from  the  gate.  She 
then  saw  the  defendant  on  the  front  stoop, 
coming  down  the  steps,  and  pointed  him  out 
as  the  man  who  had  shot  her  husband.  In 
company  with  this  man  whom  she  thus  ad- 
dressed and  some  other  bystanders,  she  fol- 
lowed the  defendant  out  to  the  Williams- 
burg Bridge  plaza,  where  be  was  arrested 
by  an  ofScer,  who  brongbt  him  back  to  the 
place  where  Leonard  lay  dying.  The  de- 
ceased was  about  breathing  his  last ;  bnt  the 
defendant  when  taken  into  his  presence  said 
nothing.  Mrs.  Leonard  testified  tbat  al- 
though ber  husband  had  carried  a  revolver 
prior  to  his  imprisonment  at  Atlanta,  he  was 
not  armed  after  that,  and  did  not  have  a 
pistol  on  tbe  night  of  the  homicide.  The' 
defendant  resisted  arrest  by  striking  the 
ofScer  on  the  cheek  with  the  butt  end  of  his 
revolver  so  severely  as  to  draw  blood.  His 
person  was  searched,  and  there  were  found 
upon  him  18  cartridges  in  a  bag,  a  flash- 
light dark  lantern,  a  coll  of  fuse,  and  a 
quantity  of  percussion  caps,  such  as  are 
used  for  setting  off  a  blast.  When  ques- 
tioned at  the  station  house  concerning  the 
homicide,  he  said  to  tbe  Sergeant  in  charge, 
"What  are  yon  trying  to  do,  kid  me?"  The 
cartridges  found  upon  him  were  of  the  same 
caliber  as  bis  pistol  (38),  and  five  empty 
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shells  of  the  same  caliber  were  picked  up  In 
the  hallway  on  the  parlor  floor  of  the  Leon- 
ard house,  where  the  defendant  is  supposed 
to  have  opened  bis  revolver  and  ejected  them 
immediately  after  the  shooting. 

The  defense  of  Justifiable  homicide  rests 
wholly  upon  the  testimony  of  the  defendant 
himself.  He  denied  that  he  had  ever  visited 
the  premises  No.  286  South  Fourth  street  be- 
fore the  evening  preceding  tbe  shooting.  He 
said  be  came  to  go  there  at  the  suggestion  of 
Ooldle,  whom  he  had  met  a  short  time  previ- 
ously, when  they  were  both  inmates  of  the 
same  ward  In  a  hospital  In  New  York.  "I 
could  get  a  room  there  for  a  reasonable 
price,"  he  Said,  "a  couple  of  dollars  or  two 
and  a  half;  and  if  I  wanted  a  girl  I  might 
get  a  girl  there.  It  was  a  neighborhood  of 
that  kind."  His  testimony  agreed  with  that 
of  Mrs.  Leonard  as  to  his  calling  at  the  house 
on  the  evening  of  the  2lBt  of  February  and 
asking  for  Mr.  Leonard ;  but  he  said  that  he 
Inquired  for  Ooldie  after  being  told  that  Mr. 
Leonard  was  not  In.  Thereupon  Anderson, 
whom  the  defendant  swore  he  had  never  seen 
before,  looked  over  the  head  of  tbe  stairs  and 
called  out  "Hello,"  and  the  defendant  went 
up  to  the  first  floor,  where  he  was  standing. 
He  told  Anderson  that  be  bad  been  in  the 
hospital  and  was  "all  In";  that  Goldle  told 
him  he  could  get  a  room  there ;  that  there  were 
a  couple  of  women  downstairs,  one  of  whom 
said  she  was  Mrs.  Leonard,  but  he  did  not 
care  about  giving  ber  his  money  until  he  saw 
the  proprietor  who  ran  the  bouse  (Leonard), 
and  he  would  give  bim  the  money  to  get  bis 
room.  Anderson  told  him  that  he  expected 
Ooldie  right  back,  wha:«npon  the  defendant 
went  to  Goldie's  room  and  waited  there  an 
hour  or  so,  talking  with  Anderson,  who  men- 
tioned a  mutual  acquaintance — &  woman  who 
kept  a  saloon  tn  Montreal.  He  then  proposed 
to  Anderson  to  go  out  and  have  a  drink,  and 
they  went  together  to  a  liquor  saloon  in  the 
same  block,  where  they  met  Ooldie  and  an- 
other man,  Wilson,  to  whom  tbe  defendant 
WHS  introduced.  They  stayed  there  until  it 
was  time  to  close  the  place,  and  they  were 
put  out  In  tbe  street  Goldle  and  Wilson 
went  off  with  two  girls ;  Goldle  saying  that 
he  would  make  a  night  of  It  and  telling  the 
defendant  to  go  down  and  sleep  in  his  room. 
The  defendant  then  returned  to  the  Leonard 
house  with  Anderson.  According  to  his  tes- 
timony, they  were  all  "pretty  drunk."  He 
told  Anderson  that  If  he  went  up  and  slept 
in  Goldie's  room  Goldle  might  come  back  In 
the  night  and  sleep  on  the  floor,  and  said  he 
would  go  down  and  see  "this  fellow,"  mean- 
ing Leonard.  Going  down  into  the  basement 
be  tripped  and  fell,  and  "woke  up  at  the  bot- 
tom," to  quote  his  language.  As  he  was  pick- 
ing himself  up,  Anderson  called  out:  "You 
are  waking  the  whole  God  damned  house  np. 
Get  back  and  go  to  bed."  Tbe  defendant 
heard  Leonard's  voice,  and  Anderson  said  .- 
"Never  mind,  Jad: ;  It  is  all  right  I  will  see 
you  to-morrow," — and  started  upstairs.  Leon- 
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ard  came  out  Into  the  hall,  which  was  either 
dark  or  very  dimly  lighted.  The  defendant 
started  to  explain  to  him  about  getting  the 
room,  mentioning  Goldia  I  quote  his  testi- 
mony from  this  point :  "He  says,  'Ooldle  sent 
you  over  here?'  He  says,  'You  hum,  get  out 
of  here,'  and  he  made  a  pass  at  me  and 
struck  me  here  in  the  side  of  tl^  head.  I 
came  back  with  another  pass,  and  be  kicked 
me  in  the  private,  and  I  went  down.  I  fell 
to  the  floor,  and  T  says,  'You  rotten  son  of  a 
bltcti,'  and  he  faced  back  towards  the  door, 
and  he  says,  'I  will  give  you  one  second  to 
get  out  of  here,'  and  I  was  in  the  condition 
on  that  floor  that  I  couldn't  get  out  of  tuere, 
and  being  strapped  up  and  I  got  a  large  rup- 
ture, and  I  couldn't  get  up  otC  that  floor,  and 
the  next  thing  I  heard,  bang,  and  I  reached 
around  my  back  pocket,  and  I  pulled  my  gun, 
and  I  let  go.  Why  did  I  shoot  my  revolver? 
Why,  it  was  his  life  or  mine.  That  is  why  I 
shot  my  revolver,  and  I  would  do  it  now,  If 
I  were  in  the  same  position.  That  Is  why  I 
done  It" 

The  theory  of  the  prosecution  was  that  the 
defendant  and  certain  criminal  associates  of 
his  in  the  borough  of  Manhattan  were  inspir- 
ed with  animosity  toward  Leonard,  because 
they  feared  him  as  an  informer.  The  dis-' 
trlct  attorney  denominated  these  criminals 
"yeggmen,"  which  it  seems  is  a  term  applied 
to  post  ofllce  and  bank  robbers.  Leonard  had 
recently  been  pardoned  by  the  president,  after 
conviction  of  a  crime  of  the  character  com- 
mitted by  "yeggmen,"  and  his  associates 
might  well  fear  revelations  made  by  him  to 
the  officers  of  the  government  This  feeling 
may  not  have  gone  so  far  as  to  result  in  a 
determination  to  kill  him,  but  it  might  natur- 
ally have  created  a  sentiment  of  hostility  on 
the  part  of  the  defendant  If  the  testimony 
of  Mrs.  Leonard  was  true — ^and  the  Jury 
must  have  accepted  it  as  true — her  husband 
did  nothing  on  the  occasion  of  the  homicide 
which  could  possibly  have  warranted  the  de- 
fendant in  supposing  that  Leonard  meant  to 
harm  him  or  could  harm  him,  still  less  do  any 
act  which  would  endanger  his  life.  Even  if 
the  defendant  had  little  previous  knowledge 
or  information  concerning  Leonard,  and  was 
not  actuated  by  any  fear  that  he  might  turn 
state's  evidence,  the  jury  might  well  have 
thought  that  the  defendant  enraged  by  the 
language  which  Leonard  used,  and  having 
him  completely  within  his  power  in  the  ob- 
scurity of  the  basement  hall,  then  and  there 
resolved  to  kill  him. 

[1]  The  law  does  not  prescribe  any  particu- 
lar length  of  time  as  necessary  for  the  delib- 
eration, which  Is  an  element  of  the  crime  of 
murder  in  the  flrst  degree.  It  is  only  essen- 
tial that  it  shall  be  long  enough  for  the  per- 
petrator to  decide  between  not  doing  and  do- 
ing the  act  People  v.  Boggiano,  179  N.  7. 
267,  72  N.  E.  101. 

[2]  It  cannot  be  held,  as  matter  of  law, 
that  the  time  was  insufficient  in  this  case. 
That  question  was  properly  left  to  the  Jury. 


I  cannot  say  that  thdr  conclusion  was  against 
the  evidence,  or  against  the  weight  of  evi- 
dence, or  that  It  was  without  evidence  to  sup- 
port It 

There  are  43  exceptions  in  the  record,  most 
of  which  are  obviously  so  untenable  as  not 
to  require  any  discussion.  A  few  of  them, 
however,  require  notice.  To  understand 
these,  it  is  necessary  to  mention  some  facts  to 
which  reference  has  not  yet  been  made. 

The  evidence  left  no  doubt  that  the  defend- 
ant had  flred  five  shots,  and  special  pains 
were  taken  by  the  prosecution  to  prove  the 
location  from  which  these  shots  must  have 
been  flred,  as  well  as  the  direction  of  the 
shots,  and  to  flnd  the  flve  bullets.  Five  shells 
fitting  the  defendant's  pistol  bad  been  found 
in  the  upper  hallway  near  the  hat  rack,  but 
prior  to  the  28th  of  March  only  four  bullets 
had  been  discovered.  The  case  originally 
came  on  for  trial  on  March  25,  1910,  but  was 
adjourned  on  the  application  of  counsel  for 
the  defendant  until  the  18th  of  April,  1910, 
when  the  trial  began.  On  the  28th  of  Mardi 
the  district  attorney  caused  farther  search  to 
be  made  for  another  bullet  in  the  hall  of  the 
basement  of  the  Leonard  house,  and  the  fifth 
bullet  was  discovered.  The  search  was  made 
with  great  care  by  a  surveyor,  a  police  cap- 
tain, and  an  expert  photographer.  At  this 
time  there  were  no  traces  of  any  bullet  holes 
in  the  walls, of  the  basement  hall,  nor  were 
any  other  bullets  found.  A  week  later  coun- 
sel for  the  defense  requested  the  same  pho- 
tographer to  visit  the  premises  with  him,  and 
he  pointed  out  to  the  photographer  two  bul- 
let holes  in  the  wall  opposite  the  kitchen 
door  which  the  other  evidence  conclusively 
shows  were  not  there  on  the  28th  of  March. 
Subsequently,  on  examining  the  boards  con- 
taining these  new  bullet  boles,  two  32-caliber 
bullets  were  found,  one  of  them  in  the  coal 
bin.  There  is  no  reasonable  doubt  that  these 
bullets  had  been  flred  into  the  wall  subse- 
quent to  the  homicide.  The  house  had  been 
unoccupied  after  the  14th  of  March.  The 
lessee  was  one  John  Cavanagh,  a  New  Tork 
liquor  saloon  keeper,  under  whom  Leonard 
occupied  the  premises.  His  partner  in  busi- 
ness was  a  man  who  is  denominated  Chl-Jack 
in  the  record,  and  Cavanagh  testified  that  he 
bad  seen  the  counsel  for  the  defendant  talk- 
ing to  this  partner  of  his  in  the  middle  of 
March  or  thereabouts.  While  expressly  ex- 
onerating the  counsel  for  the  defendant  from 
any  charge  or  suggestion  of  complicity  in  the 
scheme,  the  theory  of  the  district  attorney 
was  that  some  of  the  friends  of  the  defendant 
in  Manhattan  had  caused  these  two  shots  to 
be  flred  from  a  32-callber  revolver  in  the 
basement  of  No.  266  South  Fourth  street  sub- 
sequent to  the  murder,  for  the  purpose  of 
lending  credibility  to  the  plea  of  self-defense. 
It  is  to  be  noted  that  no  reference  is  made 
to  these  bullets  in  the  argument  of  defend- 
ant's counseL  It  has  been  necessary  to  men- 
tion this  incident  in  order  to  show  the  admis- 
sibility of  certain  evidence  which  was  receiv- 
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ed  over  objection  and  exception  In  behalf  of 
the  defendant 

[3]  Catherine  Kane,  a  girl  of  IT  who  lived 
with  her  parents  next  door  to  the  Iieonard 
house,  and  Willie  Kane,  her  yonnger  brother, 
testified,  in  substance,  that  after  the  Leon- 
ard house  had  become  vacant,  and  on  the 
night  of  the  3lBt  of  March,  between  10  and 
U  o'clock,  they  heard  a  report  to  the  honse 
next  door,  which  sounded  as  If  something 
had  fallen  over,  so  that  they  wondered  if 
the  celling  was  falling  down  in  their  own 
home.  Their  parents  were  out  at  the  time; 
bnt  they  told  them  about  this  crashing  noise 
when  they  came  home,  and  subsequently  re- 
ported It  to  the  police  captain  of  the  pre- 
cinct. This  evidence  was  plainly  relevant,  as 
the  noise  might  have  been  made  by  the  firing 
of  a  pistol,  and  the  testimony  of  these  wit- 
nesses thus  tended  to  show  an  attempt  to 
fabricate  a  defense. 

[4]  It  is  argued  that  in  any  event  such 
testimony  was  only  proper  upon  rebuttal ; 
but  I  think  that  it  was  within  the  discretion 
of  the  trial  Judge  to  allow  the  prosecution 
to  anticipate  any  defense  which  might  be 
based  upon  the  finding  of  the  82-caliber  bnl- 
lets,  and  to  account  for  their  presence  to  the 
premises  as  a  part  of  the  prtodpal  case  for 
the  people. 

[t]  The  only  other  exceptions  of  any  conse- 
qnence  may  be  disposed  of  brlefiy.  Upon  the 
cross-examination  of  Mrs.  Leonard,  objec- 
tions by  the  prosecution  to  a  series  of  ques- 
tions totended  to  show  that  the  deceased 
carried  firearms  were  sustained,  and  the  de- 
fendant duly  excepted.  At  tliat  time  there 
had  been  no  suggestion,  nor  was  the  district 
attorney  aware,  that  the  defendant  wonld 
rely  npon  self-defense  as  a  Jnstiflcatlon  for 
tbe  shoottog.  After  it  became  apparent  that 
tbis  was  to  be  the  defense,  the  district  attor- 
ney recalled  Mrs.  Leonard  to  the  stand,  with- 
drew the  objections  that  he  had  previously 
made,  and  consented  to  any  questions  betog 
asked  along  that  Itoe.  This  action,  I  think, 
deprived  the  exceptions  of  any  force,  as  it 
afforded  counsel  for  the  defendant  the  full-, 
est  possible  opportunity  to  ask  the  questions 
which  had  been  ruled  out 

[6]  No  error  was  committed  to  receivtog 
In  evidence  the  pardon  of  Leonard.  Upon 
the  cross-examination  of  Mrs.  Leonard,  the 
defense  had  proved  the  fact  of  her  husband's 
Imprisonment  at  Atlanta,  and  under  these 
drcumstances  it  was  entirely  proper  for  the 
prosecution  to  show  bow  that  Imprisonment 
was  terminated. 

[7]  Exception  was  also  taken  to  the  testi- 
mony of  a  post  office  tospector  and  a  de- 
tective to  reference  to  their  bustoess  rda- 
tlona  with  Leonard,  and.  his  connection  with 
the  tovestlgatlon  of  post  office  burglaries. 
Nothtog  material  or  damagtog  to  the  defend- 
ant was  elicited  on  the  examination  of  either 
of  these  witnesses,  but  to  any  event.  If  error 


was  committed  to  receiving  their  testimony, 
it  clearly  was  cured  by  the  action  of  the 
conrt  in  striking  it  from  the  record,  and  di- 
recting the  jury  to  ellmtoate  It  entirely  from 
consideration,  "aa  though  it  had  not  been 
presented  at  all."  It  Is  to  be  presumed,  as 
a  general  rule,  that  an  instruction  to  a  Jury 
that  testimony  is  immaterial  and  of  no 
probative  force,  and  should  not  be  consid- 
ered by  them,  will  efface  all,  prejudice,  if 
any  prejudice  has  resulted  frqm  such  testi- 
mony. State  V.  Fortto,  106  Me.  382,  76  Atl. 
896. 

Some  of  the  reasons  which  may  well  have 
led  the  jury  to  reject  the  plea  of  self-de- 
fense readily  suggest  themselves  to  the  mind. 
In  the  first  place,  the  only  voice  which  Mrs. 
Leonard,  and,  therefore,  presumably  Leon- 
ard himself,  recognized  in  the  hall  before 
Leonard  went  out  was  the  voice  of  Anderson, 
a  lodger  to  the  house,  with  whom  Leonard's 
relations  appear  to  have  been  entirely  friend- 
ly. Even  if  he  had  a  pistol  on  the  premises, 
there  was  notlilng  to  the  circumstances  to 
arouse  any  apprehension  of  danger,  or  to 
lead  him  to  arm  himself  before  going  out 
In  the  second  place,  it  Is  to  be  noted  that 
Leonard  was  shot  to  the  back.  When  this 
fatal  shot  was  fired,  it  is  perfectly  certain 
that  the  deceased  was  in  the  act  of  flight 
from  his  assailant  This  is  not  the  usual 
attitude  of  a  man  who  Is  trytog  to  kill  an- 
other. Ftoally,  the  defendant  when  arrested. 
Instead  of  saytog  anything  about  an  assault 
upon  himself  as  a  Justification  for  his  act, 
violently  resisted  arrest  and  made  an  assault 
upon  the  officer.  These  facts  taken  together, 
weigh  strongly  against  the  story  of  the  de- 
fendant 

[I]  There  is  nothing  to  the  law  or  the 
facts  of  this  case  which  wonld  Justif;^  us  to 
interfering  with  the  verdict  It  Is  true  that 
no  adequate  motive  for  the  crime  is  platoly 
discernible ;  but  it  satisfactory  proof  of  mo- 
tive were  essential  to  uphold  a  conviction  of 
murder,  many  wicked  criminals  would  escape 
the  punishment  which  they  deserve.  I  thtok 
it  is  our  duty  to  affirm  this  Judgment 

CULLEN,  C.  X,  and  VANN,  WERNER, 
HISCOCK,  and  CHASE,  JJ,  concur. 
HAIGHT,  J.,  absent 

Judgment  of  conviction  affirmed. 


IKl  K.  T.  486) 

PAYNE  V.  NEW  YORK,  S.  &  W.  R.  CO. 
(Conrt  of  Appeals  of  New  York.    April  7, 1911.) 

1.  PLEAOING     (§    52*)— OOMPtAlNT— Sepabate 

Counts— Same  "Cause  or  Acttoh." 

Under  Code  Civ.  Proc.  f  483,  which  re- 
quires that,  when  a  complaint  sets  forth  two 
or  more  causes  of  action,  the  statement  of  facta 
constituting  each  cause  of  action  must  be  sep- 
arate and  numbered,  the  term  "cause  of  action" 
is  synonymous  with  the  ri^ht  to  bring  a  snit, 
and  means  that  where  the  facts  alleged  show 
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one  primary  right  of  the  plaintiff,  and  one 
wrong  done  to  bim  by  the  defendant  wbidi  in- 
70lTe8  that  right,  that  the  plaintiff  has  stated 
only  one  cause  of  action,  and  hence,  in  an  ac- 
tion by  a  brakeman  against  his  employer  for 
personal  injuries,  it  is  proper  for  the  plaintiff 
to  plead  in  his  complaint  as  one  cause  of  action 
facts  constituting  negligence  under  the  common 
law,  facts  constituting  negligence  under  the  em- 
ployer's liability  act  of  the  state  of  New  Jersey, 
and  facts  constituting  negligence  under  the  act 
of  Congress  known  as  the  federal  employer's 
liability  act,  on  any  two  of  those  grounds  of  lia- 
bility. 

[Ed.  Note.— For  other  casei,  see  Pleading, 
Cent.  Dig.  S  113 ;   Dec.  Dig.  i  52.* 

For  other  definitions,  see  Words  and  Phrases, 
•vol.  2,  pp.  1015-1019 ;    vol.  8,  p.  7598.) 

2.  Action  (§  3*)— Stattjtobt  Right  of  Ac- 
tion—New Cause  of  Action. 

Where  a  statute  creates  a  new  or  extend- 
ed liability  not  known  at  common  law,  it  cre- 
ates a  new  cause  of  action,  since  without  the 
statute  none  would  exist. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec. 
Dig.  {  8.*] 

Appeal  from  Snpreme  Court,  Appellate 
DlTision,  Second  Department. 

Action  by  James  W.  Payne  against  tlie 
New  York,  Susquehanna  &  Western  Rail- 
road Company.  Fzom  an  order  of  the  Ap- 
pellate Division  of  the  Second  Judicial  De- 
partment (141  App.  Div.  833,  125  N.  T.  Supp. 
1011),  modifying,  and,  as  modified,  aflirm- 
Ing  an  order  at  Special  Term,  denying  de- 
fendant's motion  po  cause  the  complaint  to 
be  made  more  definite  and  certain,  plainttfT, 
by  permission,  appeals.  Reversed,  and  ques- 
tions certified  in  127  N.  T.  Supp.  1135,  as 
proposed  by  plaintiff,  answered. 

Rosslyn  M.  Cox  and  Abram  P.  Servln,  for 
appellant.  Thomas  Watts,  Elbert  N.  Oakes, 
and  John  Bright,  for  respondent 

WERNER,  J.  The  learned  Appellate  Di- 
vision of  the  Second  Department  lias  certi- 
fied to  us  the  following  questions:  (1)  "In 
an  action  for  damages  for  personal  Injuries 
by  a  servant  against  a  master,  is  it  proper 
for  the  plaintiff  to  plead  in  bis  complaint 
aa  one  cause  of  action  facts  constituting  neg- 
ligence under  the  common  law,  facts  con- 
stituting negligence  under  the  employer's 
liability  act  of  the  state  of  New  Jersey,,  and 
facts  constituting  negligence  under  the  act 
of  Congress  known  as  tbe  federal  employer's 
liability  act,  or  any  two  of  said  grounds  of 
liabilityr  (2)  "Should  a  plaintiff  be  com- 
pelled to  separate  the  facts  constituting  li- 
ability under  the  aforesaid  acts,  and  plead 
them  as  separate  causes  of  action?"  (3)  "Un- 
der the  complaint  in  this  case  was  it  proper  to 
direct  the  plaintiff,  In  case  he  desired  to  rely 
upon  any  except  the  common-law  liability  of 
defendant,  to  separately  state  tbe  facts  con- 
stituting the  statutory  liability  and  plead 
them  as  separate  causes  of  action?" 

The  complaint  upon  which  these  questions 
arise  is  simple  and  precise.  It  alleges  that 
the  defendant  is  a  railroad  corporation,  oper- 


ating a  line  of  railroad  within  certain  parts 
of  this  state  and  within  parts  of  the  state 
of  New  Jersey;  that  on  April  13,  1910,  tbe 
plaintiff  was  a  brakeman  employed  by  tbe 
defendant  on  a  freight  train  which  was  being 
operated  In  tlie  vicinity  of  Little  Ferry  Junc- 
tion, in  tbe  state  of  New  Jersey;  that  while 
tbe  plaintiff  in  tlie  exercise  of  his  duties, 
and  of  .due  care,  was  standing  upon  one  of 
tbe  cars  of  said  train,  he  was  thrown  tbere- 
from  by  the  sudden  and  violent  movement 
thereof  and  sustained  serious  bodily  Injuries; 
that  said  Injuries  were  caused  by  the  im- 
proper movement  of  the  train  upon  which 
the  plaintiff  was  employed  by  the  person  in 
charge  of  the  locomotive  engine  attached 
thereto,  by  the  negligent  direction  of  the 
conductor  or  other  person  in  control  of  sig- 
nals directing  the  movement  thereof,  and  of 
some  person  who  at  the  time  had  charge  or 
direction  of  tlie  movement  of  said  train  and 
was  acting  as  superintendent  with  the  an- 
thority  and  consent  of  the  defendant;  that 
there  were  defects  in  the  brakes  or  coupling 
apparatus  upon  said  train  which  could  have 
been  discovered  by  tbe  use  of  ordinary  care; 
that  the  caboose  or  car  npon  which  plaintifC 
was  stationed  had  no  platform  or  guard  rail, 
and  that  the  grabirons  thereon  were  de- 
fective and  Improperly  and  Inadequately,  se- 
cured, which  was  due  to  the  neglect  of  some 
person  in  the  employ  of  the  defendant  in- 
trusted with  the  duty  of  seeing  that  the  cars 
and  appurtenances  were  in  proper  and  safe 
condition,  which  defects  are  also  referred  to 
as  canses  of  the  accident.  Continuing,  the 
complaint  proceeds  to  allege  that  the  train 
was  being  used  by  defendant  as  a  common 
carrier  between  the  states  of  New  Tork,  New 
Jersey,  and  elsewhere,  and  that  the  plaintiff 
was  engaged  in  such  commerce  when  be  was 
injured,  and  this  is  followed  by  a  recital  of 
tbe  provisions  of  the  employer's  liability  act 
of  the  state  of  New  Jersey,  and  an  aver- 
ment of  the  service  of  a  notice  in  accordance 
with  Its  provUIons.  These  several  allega- 
tions are  set  forth  in  the  order  in  which  we 
have  stated  them,  without  being  specified 
or  numbered  as  separate  causes  of  action. 

The  defendant  moved  at  Special  Term  that 
the  complaint  be  made  more  definite  and  cer- 
tain in  the  following  particulars:  (1)  "So 
that  it  win  set  forth  the  physical  cause  of 
the  accident  by  a  plain  statement  of  the 
facts  by  which  the  accident  was  caused  or 
out  of  which  it  arose,  and  which  is  not  ac- 
complished by  the  mere  allegation  that  'he 
was  thrown  therefrom  by  a  sudden  and  vio- 
lent action  of  the  train,'  nor  by  the  similar 
allegation  of  the  complaint  that  'said  in- 
juries were  caused  by  the  Improper  move- 
ment of  the  train  upon  which  tbe  plaintiff 
was  at  work.'"  (2)  "So  that  it  will  set 
forth  plainly  either  a  cause  of  action  based 
on   defendant's   common-law   liability,   upon 
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the  New  Jersey  employer's  liability  act,  or 
one  upon  the  employer's  liability  act  passed 
by  tbe  Congress  of  tbe  United  States  in 
190S."  (3)  "Or,  If  plaintiff  desires  to  set 
forth  tbree  causes  of  action,  tliat  plalntifr 
separately  state  and  number  such  causes  of 
action." 

Tbe  court  at  Special  Term  denied  the  de- 
f aidant's  motion.  An  appeal  was  taken  to 
the  Appellate  Diylslon,  'where  an  order  was 
made  which  purports  to  modify,  but  in  fact 
reverses,  the  order  of  the  Special  Term.  The 
order  of  the  Appellate  Dlvlsloa  directs  the 
plaintiff  to  separate  and  number  the  causes 
of  action,  if  he  Intends  to  set  forth  a  cause 
Of  action  other  than  under  the  common  law; 
and,  since  the  order  of  the  Special  Term  flat- 
ly denied  the  defendant's  motion,  It  is  appar- 
ent that  there  was  in  fact  a  reversal,  al- 
though it  was  called  a  modlflcation.  Tbe 
distinction  is  of  no  importance  except  to  de- 
termine the  form  of  the  order  which  we  are 
to  make  in  disposing  of  this  appeal.  There 
are  times  when  nothing  is  more' troublesome 
than  the  simplicity  of  our  Code  pleading,  al- 
though in  the  main  It  works  out  for  good. 

[1]  Tbe  question  in  this  case  Is  whether 
the  plalntifl  has  pleaded  a  single  cause  of 
action,  or  several  distinct  and  separate 
caoses  of  action.  The  Code  of  Civil  Proce- 
dure (section  481)  directs  that  a  complaint 
sliaQ  contain  a  plain  and  concise  statement 
of  tlie  facts  constituting  each  cause  of  ac- 
tion without  unnecessary  repetition;  and 
that,  when  a  complaint  sets  forth  two  or 
more  causes  of  action,  the  statement  of  facts 
constituting  each  cause  of  action  must  be 
separate  and  numbered.  Section  483.  The 
Code  contains  no  definition  of  what  consti- 
tutes a  single  or  separate  cause  of  action, 
and  we  must,  therefore,  draw  upon  other 
sources  of  inspiration  for  the  solution  of  tbe 
question.  The  term  "cause  of  action"  Is  one 
which  has  a  technical  and  primary  definition, 
although  in  practice  It  has  also  acquired  a 
much  wider  secondary  and  colloquial  mean- 
ing. In  its  simplest  analysis  the  term  "cause 
of  action"  .is  synonymous  with  "the  right  to 
bring  a  salt,"  and  that  right  Is  based  upon 
the  ground  or  grounds  on  which  an  action 
may  be  maintained.  There  is  a  more  tech- 
nical and  scientific  definition  which  Is  well 
stated  by  Pomeroy,  in  his  standard  work  on 
Code  Pleading,  as  follows:  "If  the  facts  al- 
leged show  one  primary  right  of  the  plaln- 
tifr, and  one  wrong  done  by  tbe  defendant 
which  involves  that  right,  the  plaintiff  has 
stated  but  a  single  cause  of  action.  *  •  • 
On  the  other  band,  if  the  facts  alleged  In  the 
pleading  show  that  the  plalntlfT  Is  possessed 
of  two  or  more  distinct  and  separate  primary 
rights,  each  of  which  has  been  invaded,  or 
that  tbe  defendant  has  committed  two  or 
more  distinct  and  separate  wrongs.  It  follows 
inevitably,  from  the  foregoing  principle,  tliat 
the  plaintiff  lias  united  two  or  more  causes 
of  action."    Every  lawyer  knows  that  for 


practical  and  colloquial  uses  these  terms  are 
frequently  given  a  much  broader  significance. 
One  has  only  to  scan  the  Judicial  opinions  in 
cases  arising  out  of  personal  injuries  to  em- 
ployes to  appreciate  that  they  are  frequent- 
ly used  Interchangeably  with  the  expressions 
"remedies"  or  "liabilities."  In  cases  like  the 
one  at  bar,  this  is  doubtless  due  to  tbe  fact 
that  there  are  many  instances  in  which  the 
employer  may  be  liable  under  the  common 
law,  and  also  under  one  or  more  statutes 
which  have  extended  his  liability  for  reasons 
not  cognizable  at  common  law.  In  such  cas- 
es tbe  different  grounds  of  liability  have 
sometimes  been  referred  to  as  "causes  of  ac- 
tion" when  in  fact  there  has  been  but  a  single 
"cause  of  action"  which  could  be  established 
by  evidence  appropriate  to  each  of  the 
grounds  upon  which  the  employer's  liability 
is  predicated,  either  under  the  common  law 
or  under  the  statutes. 

[21  There  are  other  instances  in  which  the 
statutes  have  created  a  new  or  extended 
liability  not  known  at  common  law.  In  such 
cases  It  is  quite  accurate  to  say  that  the  stat> 
ute  which  establishes  a  new  liability  also 
creates  a  new  "cause  of  action,"  for  without 
the  statute  none  would  exist.  In  one  case 
the  right,  the  wrong,  and  the  "cause  of  ac- 
tion" may  all  depend  upon  the  language  of 
tbe  statute,  and  In  another  there  may  be 
separate  and  distinct  grounds  of  liability 
under  the  common  law,  and  under  one  or 
more  statutes,  which  may  be  so  pleaded  as 
to  entitle  a  plaintiff  to  recover  under  one  or 
all.  Thus,  although  there  may  be  various 
grounds  of  liability,  there  can  be  but  one 
cause  of  action  and  one  recovery.  The  com- 
plaint before  us  fairly  illustrates  the  differ- 
ence between  a  case  wholly  dependent  up- 
on one  or  more  provisions  of  specified  stat- 
utes, and  one  where  the  defendant's  liabil- 
ity may  be  predicated  either  upon  the  com- 
mon law,  tbe  statutes,  or  both.  It  sets 
forth  facts  which  render  tlie  defendant  lia- 
ble at  common  law.  It  contains  other  alle- 
gations which  tend  to  support  a  claim  im- 
der  the  employer's  liability  act  which  is 
pleaded;  and  it  pleads  still  other  averments 
which  bring  tbe  case  within  the  rule  of  tbe 
federal  statute.  Suppose  the  plaintiff  proves 
them  all.  Does  that  establish  three  dis- 
tinct rights  In  the  plaintiff,  or  three  inde- 
pendent wrongs  against  the  defendant,  or 
support  three  separate  recoveries?  Obvi- 
ously there  is  but  one  primary  right,  one 
primary  wrong,  and  one  liability.  The  sin- 
gle wrong  has  given  rise  to  a  single  right, 
which  may  be  established  by  as  many  dif- 
ferent facts  as  the  nature  of  the  case  may 
Justify  or  demand.  This  is  the  rule  which 
was  clearly  stated  in  tbe  early  case  of _  Dick- 
ens v.  New  York  Central  B.  R.  Co.,  18*  How. 
Prac.  228,  and  which  this  court  has  en- 
deavored to  consistently  follow.  That  was 
a  case  in  which  the  plaintiff  sought  to  re- 
cover damages  for  personal  injuries.     The 
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complaint  contained  three  separate  counts. 
The  second  count  stated  all  of  the  acts  of 
negligence  contained  in  the  first  count,  and 
one  In  addition.  The  third  count  set  forth 
many  acts  of  negligence  not  mentioned  In  the 
first  and  second  counts.  It  was  held  that 
this  was  not  proper  pleading,  that  the 
plaintiff  had  the  right  to  allege  in  a  single 
count  all  the  different  acts  of  negligence; 
and  that  upon  the  trial  the  plaintiff  could 
rely  on  any  or  all  of  the  acts  of  negligence 
sustained  by  the  evidence.  To  the  same 
effect  Is  Whlttler  v.  Bates,  2  Abb.  Prac.  4T7. 
The  rule  was  again  very  clearly  stated  by 
Mr.  Justice  Woodward  in  Acardo  ▼.  New 
York  CMitractlng  &  T.  Co.,  116  App.  Div. 
793,  794,  102  N.  Y.  Snpp.  7,  8.  That  was  a 
case  in  which  the  complaint  contained  some 
allegations  designed  to  cover  a  case  at  com- 
mon law,  and  other  averments  to  support  a 
claim  under  the  employer's  liability  act.  In 
reversing  an  order  requiring  the  plaintiff  to 
serve  an  amended  complaint  separately  stat- 
ing facts  constituting  liability  under  the 
common  law  and  under  the  statute  the  learn- 
ed Justice  said:  "The  plaintiff  clearly  has 
bat  one  cause  of  action,  and  that  is  for  the 
damages  he  has  sustained  through  the  ac- 
tionable negligence  of  the  defendants,  if 
such  negligence  exists.  Whether  the  facta 
bring  his  case  within  the  employer's  liability 
act,  or  whether  he  must  rely  upon  his  com- 
mon-law rights,  mnst  depend  upon  the  evi- 
dence which  he  is  able  to  produce  upon  the 
trial,  and  we  can  see  no  good  reason  for  a 
refinement  of  the  pleadings  such  as  Is  direct- 
ed by  the  order  appealed  from.  If  the 
plaintiff  establishes  his  cause  of  action  un- 
der the  employer's  liability  act,  the  common- 
law  allegations  are  mere  surplusage.  Just  as 
a  portion  of  them  would  be  if  various  com- 
mon-law grounds  were  asserted  and  only 
one  of  them  proved."  In  the  later  case  of 
Welch  V.  Waterbury  &  Co.,  136  App.  Div. 
315,  120  N.  T.  Supp.  1059,  there  was  an  ap- 
peal from  a  Judgment  based  upon  a  com- 
mon-law complaint,  but  submitted  to  the 
Jury  under  the  employer's  liability  act  The 
Judgment  was  reversed  upon  the  ground 
that  the  plaintiff  had  sued  upon  one  theory 
and  had  been  permitted  to  recover  upon  an- 
other. The  same  learned  Justice  who  wrote 
for  his  court  In  the  Acardo  Case  wrote  the 
opinion  in  the  Welch  Case,  and  in  the  lat- 
ter he  made  use  of  some  expressions  which 
seem  to.  indicate  that  he  and  his  associates 
had  changed  their  views,  but  when  we  look 
to  the  two  opinions  for  what  was  decided, 
rather  than  for  what  was  said,  we  find  no 
inconsistency  between  them.  ,  In  the  Acardo 
Case  the  question  was  one  of  pleading.  In 
the  Welch  Case  the  question  was  whether  a 
Judgm^t  could  be  sustained  upon  a  theory 
not  set  forth  In  the  complaint.  In  the  more 
recent  case  of  Uss  v.  Crane  Co.,  138  App. 
Div.  266,  25S,  123  N.  Y.  Snpp.  94,  9S,  the 
question  of  pleading  was  also  directly  In- 
volved, and  there  the  learned  Appellate  Di- 


vision of  the  First  Department  held  that  the 
defendant  was  entitled  to  compel  the  plain- 
tiff to  separately  state  and  numbet  as  dis- 
tinct causes  of  action  grounds  of  liability,  un- 
der the  common  law  and  under  the  employ- 
er's liability  act,  "so  that  the  defendant 
could  demur  to  the  statutory  action  if  bar- 
red." In  that  case  Mr.  Justice  Clarlje  stated 
that  the  evident  purpose  of  the  'employer's 
liability  act  "is  to  give  the  servant  a  right 
of  compensation  entitling  him  to  a  cause  of 
action  which  he  did  not  formerly  possess." 
In  support  of  this  statement  he  cites  the 
language  of  Judge  Gray  in  Harris  v.  Balti- 
more Machine  &  Elevator  Works,  188  N.  T. 
141,  80  N.  B.  1028,  which,  in  turn,  refers  to 
Gmaehle  v.  Rosenberg,  178  N.  Y.  147,  151,  70 
N.  B.  411,  412,  where  Judge  CuUen,  in  speak- 
ing of  the  employer's  liability  act  says: 
"It  is  clear  that  it  has  given  an  additional 
cause  of  action  where  it  prescribes  that  the 
master  shall  be  liable  for  the  negligence  of 
the  superintendent  or  any  person  acting  as 
such."  When  we  turn  to  these  cases  to  see 
what  was  decided.  It  becomes  apparent  that 
the  expressions  quoted  from  them  have  been 
too  broadly  construed.  In  the  Gmaehle  Case 
the  sufficiency  of  the  complaint  was  ques- 
tioned by  demurrer.  There  the  defendant 
argued  that  the  action  was  brought  under 
the  employer's  liability  act,  and  that  the 
complaint  was  defective  because  it  failed  to 
allege  the  service  of  a  proper  notice  under 
the  statute.  This  court  held  that  the  com- 
plaint did  not  purport  to  state  a  cause  of  ac- 
tion under  the  statute,  but  was  a  good  plead- 
ing under  the  common  law,  and  therefore  it 
was  not  necessary  to  plead  service  of  notice. 
In  the  Harris  Oase  the  appeal  was  from  the 
Judgment  upon  the  verdict  At  the  close  of 
the  evidence  the  trial  Justice  suggested  that 
no  common-law  rlpht  of  action  had  been  es- 
tablished. The  plaintiff  elected  to  treat  the 
action  as  one  brought  under  the  employer's 
liability  act.  Upon  appeal  to  this  court,  the 
complaint  was  held  sufficient  In  neither  of 
the  opinions  In  these  two  cases  do  we  find 
any  expression  or  Intimation  to  the  effect 
that  when  an  injured  employ^,  who  sues  his 
employer  for  damages  for  negligence,  so 
frames  his  complaint  as  to  entitle  him  to 
give  evidence  either  under  the  common  law 
or  under  the  statutes  or  under  both,  he 
pleads  separate  and  distinct  causes  of  action 
which  must  be  set  forth  in  separate  and 
numbered  paragraphs.  Qtrlte  a  contrary  con- 
clusion must  follOT/  when  the  whole  context 
of  these  opinions  is  considered.  We  think 
such  a  complaint  pleads  but  a  single  cause 
of  action,  although  it  may  specify  different 
acts  of  negligence,  some  of  which  create  a 
liability  only  under  the  common  law  and 
others  of  which  create  a  liability  only  under 
the  statute.  This  view  of  the  subject  Is  en- 
tirely consistent  with  the  statement  that  the 
statute  may  have  given  an  additional  or  new 
cause  of  action,  for  tliat  is  literally  true  in 
all  cases  where  the  couMuon  law  affords  no 
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relief,  and  where  the  only  rlgbt  to  recorery 
Is  created  by  tbe  statute.  In  the  Css  Case 
Mr.  Justice  Clarke  argued,  with  much  force, 
tbat  tbe  combination  of  several  grounds  of 
liability  In  a  slngel  count  of  a  complaint  may 
prevent  a  defendant  from  demurring  to  such 
parts  thereof  as  would  be  plainly  open  to 
attack  If  separately  numbered.  That  may 
be  tbe  result  in  some  cases,  bat  we  think  It 
can  do  little  practical  harm,  since  a  defend- 
ant always  has  the  power  to  limit  the  Issues 
and  to  ascertain  what  he  must  meet  by  de- 
manding a  bill  of  particulars.  We  are  con- 
vinced, moreover,  that  the  occasional  Incon- 
venience in  such  Instances  will  be  more  than 
offset  by  a  general  and  consistent  adherence 
to  the  simpler  forms  of  pleading. 

Tbe  order  of  the  Appellate  Division  should 
l>e  reversed  and  that  of  the  Special  Term 
affirmed,  with  costs  to  the  appellant  in  both 
courts.  The  first  question  certified  to  as  is 
answered  In  the  affirmative;  the  second  and 
third  In  the  negative. 

CDULBN,  C  J.,  and  VANN,  WIMiARD 
BARTIiETT,  HISCOCK.  and  OBASti,  JJ.. 
eoncnr.    BAI6HT,  J^  absent. 

Order  reversed,  etc: 


(M2  N.  T.  tl) 

FUIiTS  V.  BfUNRO. 

(Court  of  Appeals  of  New  York.    April  25, 

1911.) 

1.  PORCIBI.E   BNTBT    AHD    DETAnfEB    (|   4*>— 
EllfTBT  DlSTINOTJIBHBD  NOM  DETAIHBB. 

Forcible  entry  and  forcible  detaltaer  are 
separate  and  distinct  wrongs. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  §{  6-22;  Dec.  Dig. 
i  4.*] 

2.  Action  (f  65*)  —  Mattebs  Abisino  Aitxb 

COKMENCEVENT   OF  ACTIOR. 

In  ao  aption  at  law,  tlie  right  to  jndgment 
depends  on  the  facts  as  they  stood  when  it  was 
commenced,  instead  of,  according  to  the  rule  in 
equity,  as  they  stood  at  the  time  of  the  triaL 

[Ed.  Note. — For  other  cases,  see  Action,  Gent 
Dig.  H  735,  736;   Dec.  Dig.  $  65.*] 

3.  Appeal  and  Ebbob  (5  1180*)— Disposses- 
sion OF  Tenant— Wabbawt— Effect  of  Re- 

VEBSAL. 

A  warrant  to  dispossess  tenants  which  is 
valid  on  its  face,  and  nas  been  issued  pursuant 
to  a  judgment  also  valid  on  its  face,  is  to  be 
regarded  as  valid  when  It  was  executed,  al- 
though subsequently  the  Judgnlent  was  reversed 
for  errors  at  the  trial,  bat  not  for  want  of  ju- 
xisdiction. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  1180.*) 

4.  Landloed  and  Tenant  (J  318*)— Tbespasb 

TO  REAL  PBOPEBTT— LlABlLITT. 

Where  a  tenant  has  assigned  his  lease  to 
Ms  wife,  with  tlie  knowledge  and  consent  of  the 
lessor,  and  thereafter  proceedings  to  remove 
the  tenants  were  instituted  against  tbe  husband 
without  making  the  wife  a  party,  and  under  a 
judgment  of  dispossession  the  wife  is  removed 
from  the  premises,  she  hu  an  action  of  trespass 
against  the  lessor. 

rGH  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  {§  1345-1348;  Dec.  Dig.  { 
81&*] 


6.  FoBCiBLE  Entbt  and  Dbtaineb  a  8*)— 

FOBCE  TO   REQAIN   POSSESSION. 

_  At  common  law  and  prior  to  the  statutes 
against  forcible  entry  and  detainer  a  person  dis- 
possessed of  lands,  who  was  entitled  to  posses- 
sion, was  justified  by  law  in  regaining  posses- 
sion by  force. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try a^  Detainer,  Dec.  Dig.  (  3.*] 
6.  Fobciblb  Entbt  and  Detainbb  ({  4*)— 

OlVU,  LlABlUTT — Stattjtobt   Pbovisionb^ 

"In  a  Fobcible  Manneb." 

Under  Code  Oiv.  Proc.  i  1669,  which  pro- 
vides that  a  person  put  oat  of  real  property 
"in  a  forcible  manner"  may  recover  treble  dam- 
ages of  the  wrongdoer,  the  term  "in  a  forcible 
manner"  means  force  of  an  unusual  kind  wliich 
tends  to  bring  about  a  breach  of  tbe  peace, 
such  as  an  injury  with  a  strong  hand,  or  a  mnl- 
titude  of  people,  or  in  a  riotous  manner,  or 
with  personal  violence,  or  with  threat  and  men- 
ace to  life  and  limb,  or  under  circumstances 
which  wonid  naturally  inspire  fear  and  lead 
one  to  apprehend  danger  of  personal  injury  if 
he  stood  up  in  defense  of  his  possession,  and 
hence  an  entry  upon  premises  held  by  a  sub- 
lessee under  a  warrant  valid  only  against  the 
lessee  is  free  from  the  imputation  of  willful  and 
reckless  conduct  and,  wbeie  made  after  the 
officer's  statement  that  he  bad  come  to  put  tiiem 
out,  is  not  an  entry  in  a  fordble  manner. 

[Ed.  Note. — For  other  cases,  see  Forcible  Ehi- 
try  and  Detainer,  Dec  Dig.  (  4.*] 

T.   FOBCIBLE    EhtTBT    AND    DETAINER    Q   21*)— 

Civil   Liiabiutt— PBOcncEDiNos   to   Takb 

POBSESBION- WaBBANT. 

A  warrant  following  the  langnage  of  tbe 
statute,  and  commanding  an  officer  "to  remove 
all  persons  from  the  said  property  and  to  put 
the  said  purchaser  in  tbe  full  possession  there- 
of," does  not  mean  all  itersons,  but  only  those 
in  actual  possession  who  have  beent  made  par- 
ties to  the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  U  03-104;  Dec. 
Dig.  f  21.*] 

8.  Fobcibls  Entbt  and  Detaineb  (|  5*)— 
Dispossession  of  Tenant— Re-Bntbt  bt 
Tenant. 

Where  a  tenant,  after  dispossession  from 
premises,  has  still  the  right  to  possession,  he 
may  re-enter  if  he  can  do  so  peaceably,  and  who- 
ever prevents  a  re-entry  by  menace  or  intimida- 
tion is  guilty  of  forcible  detainer. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  {{  23-28;  Dec. 
Dig.  {  6.*] 

9.  Fobciblb  Entbt  and  Detainee  (g  6*)— 
Civil  Liability- Defendant's  Ll&bilitt 
FOB  Acts  of  Agents. 

Where  defendant  in  an  action  of  forcible 
entry  and  detainer  had  stationed  an  officer's 
assistant  on  the  premises  with  instructions  to 
guard  them,  whatever  the  officer  did  within  the 
Une  of  this  estate  the  defendant  did. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  H  23-28;  Dec. 
Dig.  i  5.*] 

10.  fobcible  eintbt  and  detaineb  (|  34*)— 
Action — Question  fob  Jubt— Fobcible  EIn- 

TBY. 

In  an  action  for  forcible  entry  and  detain- 
er, the  question  whether  plaintiff  had  been  forci- 
bly detained  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  |  157 ;  Dec.  Dig.  I 
34.*] 

Appeal  from  Supreme  Coart,  Appellate 
Division,  Fourth  Department 
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Action  by  Kittle  Pnlts  against  John  C. 
Mnnro. .  Prom  a  Jndgment  of  the  Appellate 
Division  (137  App.  Div.  881,  118  N.  Y.  Snpp. 
1107),  affirming  a  Jodgment  entered  npon  a 
nonsuit,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

The  material  allegations  of  the  complaint 
are  that  on  the  10th  of  March,  1908,  the 
defendant  leased  to  one  William  Fults,  the 
husband  of  the  plaintiff,  a  farm  of  240  acres, 
situate  In  the  town  of  Camlllus,  oount^r  of 
Onondaga.  The  lease  was  In  writing,  and 
provided  for  a  term  of  one  year  from  the 
let  of  April,  1908.  The  lessee  agreed  to 
market  the  crops  and  pay  to  the  lessor  as 
rent  for  the  use  of  the  premises  one-half  of 
all  the  proceeds  of  the  farm.  On  the  same 
day  that  the  lease  was  made  William  Fults 
assigned  It  to  his  wife,  the  plaintiff  herein, 
with  the  knowledge  and  consent  of  the  de- 
fendant, and  thereupon  with  like  knowledge 
and  consent  she  entered  Into  possession  of 
the  premises.  She  further  alleged  that  on 
the  16th  of  Jnly,  1008,  "said  defendant  made 
forcible  entry  Into  the  lands  and  premises," 
fully  describing  them,  and  "made  forcible 
entry  to  the  whole  of  said  premises  and  has 
forcibly  put  the  plaintiff  out  of  the  posses- 
sion thereof  and  has  continued  to  forcibly 
and  unlawfully  hold  plaintiff  oat  of  i>0B8es- 
slon  thereof,  and  by  reason  thereof  said 
plaintiff  has  been  damaged  by  the  aforesaid 
acts  of  the  defendant,  his  servants  and 
agents,  in  the  sum  of  |2,000  for  treble  which 
amount  the  plaintiff  claims  judgment  against 
the  defendant."  The  plaintiff  also  described 
the  crops  growing  upon  the  premises  at  the 
time  of  the  entry,  and  alleged  that  she  "was 
receiving  profits  from  seven  mllch  cows 
amounting  to  $30"  per  month.  The  defend- 
ant by  his  answer  admitted  the  execution  of 
the  lease,  denied  all  the  other  allegations 
of  the  complaint,  and  alleged  that  he  was 
In  possession  under  the  Judgment  and  war- 
rant of  a  Justice  of  the  peace  duly  made  and 
issued  in  a  proceeding  in  which  the  defend- 
ant  was  the  petitioner  and  William  Fults, 
the  lessee  of  the  premises,  was  the  defend- 
ant. 

It  appeared  upon  the  trial  that  In  July, 
1908,  the  defendant  began  a  proceeding  be- 
fore a  Justice  of  the  peace  to  remove  his 
tenant,  William  Fnlts,  from  the  premises 
for  the  nonpayment  of  rent,  but  he  did  not 
make  Mrs.  Fults,  the  assignee  of  the  lease, 
a  party,  although  he  knew  of  the  assignment 
and  had  recognized  her  as  In  possession. 
After  Issue  Joined  and  a  trial  had  In  said 
proceeding,  In  which  the  plaintiff  was  sworn 
as  a  witness.  Judgment  of  dispossession  was 
rendered  In  due  form  of  law,  and  a  warrant 
regular  upon  its  face  Issued  to  a  constable 
for  execution.  Th(>  officer  went  to  the  prem- 
ises, and  without' using  force  or  threats  en- 
tered the  dwelling  house  where  Mrs.  Fults 
resided  and  inquired  for  her  husband.  She 
said  be  was  down  In  the  lot,  and  asked  the 
officer  what  he  wanted.    He  answered:    "I 


have  come  to  put  yon  out  If  you  doa't  take 
yonr  $100  and  put  on  your  things  and  leave, 
1  am  going  to  put  you  out"  She  said:  "Well, 
I  guess  you  won't  put  ine  out"  The  defend- 
ant was  not  present  when  this  took  place.  Mr. 
Wood  sat  down  In  a  chair,  and  Mrs.  Fnlts 
after  saying,  "These  things  are  mine,  dont 
you  touch  a  thing  in  any  way,  shape,  or 
manner  in  this  house,"  went  out  harnessed 
a  horse,  and  drove  to  Syracuse.  When  she 
came  back  with  a  lawyer,  the  officer  was  re- 
moving the  furniture,  and  placing  It  on  the 
opposite  side  of  the  road  In  front  of  the 
house.  After  nearly  everything  was  out 
she  wojt  in  to  get  some  puppies,  which  she 
swore  belonged  to  her,  and  the  officer  told 
her  she  could  not  have  them,  and,  to  ose 
her  own  words,  "He  took  me  by  the  arm  and 
put  me  right  off,"  taking  her  to  the  road, 
but  using  no  violence  to  speak  of.  After  this 
the  defendant  came  to  the  premises  and  she 
heard  him  Identify  certain  articles,  saying: 
"That  Is  mine,  don't  take  that  out  This 
is  theirs,  take  that  out"  Household  fur- 
niture, horses,  cows,  wagona,  farming  im- 
plements, and  tools  all  belonging  to  the  plain- 
tiff were  thus  removed  from  the  premises 
and  put  on  the  opposite  side  of  the  road; 
the  horses  being  tied  to  the  fence.  'That 
night  she  slept  on  the  roadside  with  her 
things.  One  Lockwood,  an  assistant  of  the 
officer,  walked  np  and  down  the  road  with 
a  shotgun  during  the  aiUre  night  Twice 
after  dark  and  once  In  the  middle  of  the 
night  he  fired  the  gun.  He  told  her  to  keep 
off  of  Mr.  Munro's  land ;  that  he  was  in  pos- 
session; that  Mr.  Munro  had  left  him  to 
keep  guard;  and  that  she  should  keep  off. 

An  appeal  was  taken  by  William  E^ilts 
from  -the  Jndgment  of  dispossession  to  the 
County  Court  and  on  the  15th  of  October, 
1908,  the  Judgment  was  modified  as  to  the 
amount  of  rent  due,  and,  as  thus  modified, 
affirmed,  without  costs.  The  next  day  this 
action  was  commenced.  On  the  13th  of  No- 
vember following  a  further  appeal  was  taken 
to  the  Appellate  Division,  and  on  the  2d  of 
March,  1909,  the  Judgment  of  dispossession 
was  reversed  by  that  conrt  on  the  ground 
that  the  rent  and  costs  were  tendered  before 
the  warrant  was  Issued,  and  that  no  proper 
demand  had  been  made.  The  present  action 
was  tried  In  May,  1909,  and,  whoi  the  plain- 
tiff rested,  the  defendant  moved  for  a  non- 
suit The  plaintiff  asked  to  go  to  the  Jury 
upon  the  question  whether  she  was  forcibly 
ejected  and  detained  from  the  premises,  upon 
the  question  of  the  damages  sustained  by 
her,  and  upon  all  the  evidence  In  the  case. 
The  application  of  the  plaintiff  was  dmled, 
the  motion  of  the  defendant  granted,  and  the 
plaintiff  excepted  to  each  ruling.  Upon  ap- 
peal to  the  Appellate  Division,  the  Judgment 
entered  upon  the  verdict  was  unanimously 
affirmed. 

Walter  Welch,  for  appellant  XIioina» 
Woods,  for  respondent 
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VANN,  J.  (after  stating  the  facts  as  above). 
Statutes  relating  to  forcible  entry  and  to 
forcible  detainer,  which  are  separate  and  dis- 
tinct wrongs,  have  existed  for  centuries.  The 
earliest,  passed  In  1381,  provided  that: 
"None  from  henceforth  make  any  entry  Into 
lands  and  tenements  bnt  In  cases  where  aitry 
Is  given  by  the  law,  and  In  such  case  not 
with  strong  hand  nor  multitude  of  people  but 
<»ily  In  peaceable  and  easy  manner;  and  If 
any  man  from  henceforth  do  to  the  contrary, 
and  thereof  be  dnly  convicted,  he  shall  be 
punished  by  imprisonment  of  his  body,  and 
thereof  ransomed  at  the  King's  will."  5 
Rle.  II.  c.  7;  Pollock  on  Torts  (6th  Ed.)  368. 

[1]  Later  the  provisions  of  the  statute 
were  extended  to  forcible  detainer  (8  Henry 
VI,  c  9)  and  since  then  legislation  upon  the 
subject  In  England  and  in  this  country  has 
usually  been  addressed  to  both  forcible  entry 
and  forcible  detainer  and  except  in  one  or 
two  states,  the  offenses  are  still  distinct.  As 
time  passed,  many  changes  were  made,  and 
various  remedies,  both  civil  and  criminal, 
provided,  including  the  recovery  of  treble 
damages.  The  Revised  Statutes  contained 
the  provision  that:  "If  any  person  be  dis- 
seized, ejected  or  pat  out  of  any  lands  or 
tenements,  in  a  forcible  manner,  or  being  put 
out,  be  afterwards  holden  and  kept  out  by 
force,  or  with  strong  hand,  be  shall  be  en- 
titled to  maintain  an  action  of  trespass,  and 
shall  recover  therein  treble  the  damages  as- 
sessed by  the  Jury  or  by  a  justice  of  the 
peace,  in  cases  provided  by  law."  2  Kev.  St 
(1st  Ed.)  pt.  3,  c.  5,  tit.  6,  i  4.  The  code  of 
ClvU  Procedure  provides  that  "If  a  person  is 
disseized,  ejected,  or  put  out  of  real  property. 
In  a  forcible  manner;  or  after  be  has  been 
pat  out,  is  held  and  kept  oat,  by  force,  or 
by  patting  him  In  fear  of  personal  violence, 
be  Is  entitled  to  recover  treble  damages,  in 
an  action  therefor  against  the  wrongdoer." 
Code  Civ.  Proc.  f  1669. 

Under  the  head  of  summary  proceedings  to 
recover  the  possession  of  real  property  the 
Code  further  provides  that:  "An  entry  shall 
not  be  made  Into  real  property,  but  In  a  case 
where  entry  Is  given  by  law;  and.  In  such 
a  case,  only  In  a  peaceable  manner,  not  with 
strong  hand,  nor  with  multitude  of  people. 
A  person  who  makes  a  forcible  entry  for- 
bidden by  this  section,  or  who,  having  peace- 
ably entered  upon  real  property,  holds  the 
possession  thereof  by  force,  and  his  assigns, 
under  tenants,  and  legal  representatives,  may 
be  removed  therefrom,  as  prescribed  In  thisi 
title."  Id-  §  2233.  It  is  provided  by  the 
Penal  Code  that  "a  person  guilty  of  using, 
or  of  procuring,  encouraging  or  assisting 
another  to  use,  any  force  or  violence  in  enter- 
ing upon  or  detaining  any  lands  or  other 
possessions  of  another,  except  In  the  cases 
and  the  manner  allowed  by  law.  Is  guilty  of 
a  misdemeanor."    Pen.  Code,  §  465. 

[2]  As  this  Is  an  action  at  law,  the  right 
to  judgment  depends  on  the  facts  as  they 
stood  when  It  was  commenced,  instead  of,  ac- 


cording to  the  rnle  In  equity,  as  they  stood 
at  the  date  of  the  trial.  Sherman  v.  Foster. 
158  N.  y.  687,  693,  63  N.  E.  604.  and  cases 
cited. 

[3]  Hence  the  warrant  to  dispossess,  be- 
ing valid  upon  its  face  and  having  been  is- 
sued pursuant  to  a  judgment  also  valid  upon 
Its  face,  is  to  be  regarded  as  valid  when  It 
was  executed,  although  subsequently  the 
judgment  was  reversed,  not  for  want  of  Ju- 
risdiction, but  for  errors  committed  during 
the  trial  before  the  magistrate. 

[4]  Mrs.  Fults,  however,  was  not  a  party 
to  the  proceeding  in  which  the  judgment  was 
rendered,  so  that  she  was  not  bound  thereby." 
and  the  warrant  was  not  good  as  against  her. 
She  was  in  possession  as  assignee  of  the 
lease,  and  there  was  evidence  tending  to 
show  that  the  defendant  bad  recognized  her 
as  lawfully  in  possession.  She  should  have 
been  joined  as  a  party  to  the  proceeding, 
and  It  was  a  trespass  to  dispossess  her  with- 
out giving  her  an  opportunity  to  make  her 
defense.  As  was  said  by  Judge  Van  Heusen 
In  Croft  V.  King,  8  Daly.  265.  268:  "She 
might' have  paid  the  rent  to  protect  her  pos- 
session, or  she  might  have  taken  a  valid  ob- 
jection to  some  of  the  landlord's  proceedings. 
At  any  rate,  the  statute  gave  her  a  right  to 
a  bearing  and  the  landlord  ought  to  answer 
in  damages  for  the  wrong."  The  following 
cases  cited  by  the  learned  judge  amply  sus- 
tain his  position:  Sims  v.  Humphrey,  4  De- 
nlo,  185;  HUl  V.  Stocking,  6  Hill,  314;  Stark- 
weather V.  Seeley.  45  Barb.  164 ;  Savacool  ▼. 
Boogbton.  5  Wend.  170.  21  Am.  Dec.  181. 
See,  also,  Colt  v.  Eves,  12  Conn.  243,  259; 
Kendall  v.  Doctor,  4  How.  Prac.  447.  While 
the  warrant  would  be  no  protection  as 
against  an  action  for  simple  trespass  brought 
by  her.  It  has  an  Important  bearing  upon  the 
question  of  forcible  entry. 

[6]  At  common  law  and  prior  to  the  stat- 
utes to  prevent  forcible  entry  and  detainer. 
If  a  lawful  right  of  entry  existed,  the  per- 
son entitled  to  possession  was  Justified  by 
law  in  regaining  possession  by  force.  Hyatt 
V.  Wood,  4  Johns.  150,  157,  4  Am.  Dec.  258; 
2  Hawk.  P.  C.  64.  The  present  statutes  upon 
the  subject  are  the  re-enactment  of  a  long 
series  of  laws  for  the  primary  purpose  of 
preventing  landlords  from  taking  the  law 
Into  their  own  hands  knd  ejecting  tenants  by 
violence,  although  they  also  apply  to  some 
other  cases.  The  civil  action  to  recover 
treble  damages  Is  penal  In  nature,  and  Its 
object  Is  to  redress  the  forcible  and  wanton 
violation  of  the  right  to  the  possession  of 
real  estate. 

[6]  The  expression  "In  a  forcible  manner," 
as  used  in  the  statute,  does  not  mean  any 
kind  of  force,  such  as  is  Involved  in  a  mere 
trespass.  Thus,  as  was  held  in  a  leading 
case  after  a  careful  review  of  the  authori- 
ties :  "The  entry  or  detainer  must  be  riotous, 
or  personal  violence  must  be  used,  or  there 
must  be  threats  or  menaces  of  violence,  or 
other    circumstances    must    exist    inducing 
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alarm  or  terror  In  the  occupant  of  the  prem- 
ises." Wlllard  V.  Warren,  IT  Wend.  257. 
As  was  said  In  another  case  which  has  fre- 
quently been  dted :  "It  has  always  been  held 
that,  to  make  an  entry  forcible,  It  ought  to 
be  accompanlefl  with  some  circumstances  of 
actual  vlolfflice  or  terror;  and  therefore  an 
entry  which  hath  no  other  force  than  such 
as  is  implied  by  the  law  In  every  trespass 
whatsoever  Is  not  within  these  statutes." 
People  ex.  rel.  Nlles  v.  Smith,  24  Barb.  16,  18, 

The  force  used  must  be  unusual  and  tend 
to  bring  about  a  hreach  of  the  peace,  such 
as  an  entry  with  a  strong  band,  or  a  multi- 
tude of  people,  or  In  a  riotous  manner,  or 
with  personal  violence,  or  jvlth  threat  and 
menance  to  life  or  limb,  or  under  circum- 
stances which  would  naturally  Itaspire  fear 
and  lead  one  to  apprehend  danger  of  per- 
sonal injury  if  he  stood  up  in  defense  of  his 
possession.  Pharls  v,  Gere,  110  N.  Y.  336, 
345,  18  N.  E.  135,  1  L.  R.  A.  270;  People  ex 
rel.  Kline  v.  Rlckert,  8  Cow.  226;  Waterbury 
V.  Deckelmann,  60  App.  Div.  484,  64  N.  T. 
Supp.  60 ;  Bach  v.  New,  23  App.  DIv.  548,  48 
N.  Y.  Supp.  777;  Labro  v.  Campbell,  66  N. 
Y.  Super.  Ct  70,  2  N.  Y.  Supp.  129;  Mllner 
V.  McClean,  2  Car.  &  P.  17 ;  1  Hawkins,  Pleas 
of  the  Crovra,  c.  28,  SS  26,  27;  Wharton, 
Criminal  Law,  |S  2033,  2034;  1  Bishop,  Cr. 
Law,  S  397 ;  3  McAdam's  Landlord  &  Tenant 
(3d  Ed.)  187.  As  was  said  by  Judge  Folger 
In  Wood  V.  PhllUpB,  43  N.  Y.  152,  157:  "The 
main  object  still  is  to  preserve  the  public 
peace  and  prevent  parties  from  asserting 
their  rights  by  force  or  violence,  though  by 
gradual  additions  the  remedy  has  become  in 
effect  a  private  as  well  as  a  public  one." 

The  entry  itself  in  this  case,  leaving  out  of 
view  for  the  present  the  detainer,  was  not 
made  in  a  forcible  manner  within  the  mean- 
ing of  the  statute  as  read  In  the  light  of  the 
authorities.  Actual  entry  was  made  without 
force  or  the  display  or  threat  of  force  of  any 
kind.  After  such  entry  the  plaintiff  of  her 
own  accord  left  the  premises,  and  went  off 
to  get  legal  advice.  The  mere  statement  of 
the  officer,  made  with  the  warrant  in  his 
hands,  that  he  had  come  to  put  her  out,  and 
that  if  she  did  not  put  on  her  things  and 
leave  he  was  going  to  put  her  out,  vrtth  no 
threat  to  injure,  or  any  overt  act,  did  not 
make  the  entry  forcible.  While  she  did  put 
on  her  things  and  leave,  it  was  not  through 
fear,  but  to  procure  a  lawyer.  She  appre- 
hended no  danger,  but  held  her  own  well  in 
the  conversation  with  the  officer.  Nothing 
occurred  to  suggest  a  breach  of  the  peace. 
Moreover,  the  officer  did  not  go  there  wanton- 
ly and  with  no  semblance  of  right,  but  was 
armed  with  process  valid  against  William 
Fults,  the  lessee  named  in  the  lease,  the  hus- 
band of  the  plaintiff,  and  an  actual  occupant 
of  the  premises,  although  as  the  hired  man 
of  his  wife,  but  Invalid  as  to  herself. 

[7]  The  warrant  commanded  him  "to  re- 
move all  persons  from  the  said  property  and 
to  put  the  said  petitioner  into  full  possession 


thereof."  It  followed  the  language  of  the 
statute,  which,  however,  does  not  mean  liter- 
ally persons,  but  only  those  in  actual  posses- 
sion who  are  made  parties  to  the  proceeding 
and  their  guests,  agents,  servants,  and  the 
like.  Croft  V.  King,  supra.  While  the  war- 
rant under  the  facts  recited  therein  did  not 
upon  its  face  authorize  the  officer  to  remove 
Mrs.  Fults,  the  form  of  the  command  gave 
him  color  of  authority  to  do  so,  and  saved 
him  from  the  imputation  of  willful  and  reck- 
less conduct  such  as  is  necessary  to  support 
an,  action  of  this  character.  The  primary 
question  in  snch  cases  is  not  who  had  title 
to  the  land,  but  who  had  the  right  to  posses- 
sion; and  the  next,  not  whether  the  entry 
was  made  without  right,  but  whether  it  was 
made  with  such  force  or  threats  as  to  dis- 
turb the  public  peace.  While  the  defendant 
had  no  right  to  possession  when  he  entered, 
as  the  entry  was  not  made  by  force  or 
through  fear,  it  was  not  an  entry  in  a  "forci- 
ble manner"  within  the  meaning  of  the  stat- 
ute. Although  the  entry  was  peaceable,  still. 
If  the  plaintiff  was  kept  out  through  fear  of 
personal  violence,  she  was  entitled  to  recover 
treble  damages  for  a  forcible  detainer. 

[8]  After  the  dispossession  was  complete, 
she  had  the  right  to  re-enter  If  she  could  do 
so  peaceably,  for  she  had  been  deprived  of 
possession  without  right.  Bliss  v.  Johnson, 
73  N.  Y.  529.  Neither  the  officer  nor  the  de- 
fendant had  any  authority  to  prevent  her  If 
she  attempted  to,  or  to  keep  her  out  by 
threats  or  a  display  of  force.  As  she  was  put 
out  wrongfully,  she  had  the  right  to  get  in 
again  if  she  could,  and  whoever  prevented  her 
by  menace  or  Intimidation  was  guilty  of  for- 
cible detainer.  Referring  to  that  subject. 
Chief  Justice  Savage  said  In  People  ex  rel. 
Kline  V.  Bickert,  at  page  232  of  8  Cow.,  su- 
pra :  "The  law  Is  that  the  same  circumstanc- 
es of  violence  or  terror  which  will  make  an. 
entry  forcible  will  make  a  detainer  forcible 
also ;  and  whoever  keeps  in  the  house  an  un- 
usual number  of  people,  or  unusual  weapons, 
or  threatens  to  do  some  bodily  hurt  to  the 
former  possessor  if  he  dare  return,  shall  be 
adjudged  guilty  of  a  forcible  detainer  though 
no  attempt  be  made  to  re-enter." 

[9]  Threats  may  be  made  by  acts  as  well  as 
words.  There  was  some  evidence  tending  to 
show  that  LockvTOod,  the  officer's  assistant, 
had  been  stationed  on  the  premises  by  the 
defendant  with  instructions  to  guard  them 
and  keep  the  plaintiff  off,  and  whatever  Lock- 
wood  did  within  the  line  of  this  authority  thte 
defendant  did.  Welsh  v.  Cochran,  63  N.  Y. 
181,  20  Am.  Eep.  519;  Newberry  v.  Lee,  3 
Hill,  523,  525 ;  Brown  v.  Feeter,  7  Wend.  30ll 

[10]  Mrs.  Fults  testified  that  she  saw  Lock- 
wood  "there  with  Wood  carrying  the  stuff 
out,"  and  that  she  saw  him  there  while  the 
defendant  was  on  the  premises.  When  asriced 
what  Lockwood  was  doing  there  that  night, 
she  answered,  "Why,  he  kept  walking  back 
and  forth  in  front  of  our  things,  and  ordering 
us  and  threatening  and  pointing  a  gun  and 
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snch  thiags."  Later,  on  being  recalled  by  tbe 
plaintiff,  in  answer  to  a  similar  question  she 
said  that  Lock  wood  "kept  walking  up  and 
down,  walking  up  and  down,  and  during  the 
night  he  fired  that  gun  three  times,  while  I 
was  living  on  the  opposite  side  of  the  road," 
twice  shortly  after  dark  and  ouce  in  the  mid- 
dle of  the  ni^t  During  the  night  he  told 
her  "to  keep  off  of  that  side  of  the  road.  •  •  * 
He  Bald  to  keep  off  of  Mr.  Munro'a  land. 
Ttiat  he  was  in  possession.  That  Mr.  Munro 
bad  left  him  to  keep  guasd  and  for  me  to 
keep  off." 

The  officer's  aide,  with  a  loaded  gun  on  his 
sbouider,  marching  through  the  nlgUt  up  and 
down  on  one  side  of  the  road  in  front  of  the 
plaintiff  sitting  with  her  effects  on  the  other 
side,  and  at  intervals  firing  the  gun,  was  such 
a  personification  of  force  as  naturally  to  In- 
spire- fear.  His  actions  spoke  louder  than 
words,  with  the  meaning,  as  the  jury  could 
have  found,  that,  if  she  attempted  to  regain 
possession  or  enter  the  house,  she  would  sus- 
tain bodily  harm.  Moreover,  threatening 
words  were  used,  although  what  they  were 
does  not  appear  and  the  gun  was  pointed,  but 
at  whom  and  under  what  circumstances  was 
not  disclosed.  There  was  at  least  such  a 
show  of  force  as  to  strongly  tend  to  bring 
about  a  breach  of  the  peace  and  to  prevent 
the  plaintiff  from  attempting  to  re-enter. 

All  the  evidence  taken  together,  if  believed 
by  the  Jury,  would  have  authorized  them  to 
find  the  defendant  guilty  of  forcible  detain- 
er, not  committed  by  himself  in  person,  but 
by  an  agent  for  whose  acts  In  the  line  of 
snardlng  the  premises  and  keeping  the  plain- 
tiff off  he  was  responsible.  A  case  was  made 
for  the  Jury,  and  as  there  was  some  evidence, 
although  slight,  on  the  question  of  damages, 
the  motion  to  nonsuit  was  improperly  grant- 
ed. After  hearing  the  defendant  and  his  wit- 
nesses, whose  version  of  the  facts  has  not  yet 
appeared,  it  will  be  for  the  Jury  to  say  wheth- 
er the  plaintiff  was  kept  out  of  possession 
through  fear  of  personal  violence,  and.  If  so, 
to  assess  the  damages  sustained  by  her. 

The  Judgment  of  nonsuit  should  be  reversed 
and  a  new  trial  granted,  with  costs  to  abide 
event. 

CULLEK,  C.  J.,  and  GRAY,  HATGHT, 
W1LL.ARD  BARTLETT,  and  COLLIN,  JJ., 
concnr.    CHASE,  J.,  not  voting. 

Judgment  reversed,  etc. 

(201  N.  T.  427) 

WITHERBEE  et  al.  v.  BOWLES  et  al. 

(Oonrt  of  Appeals  of  New  Tork.    April  7, 1911.) 

1.  Action  (I  38*) — Sinou:  Cause  or  AonoN. 
A  complaiDt  to  set  aside  a  sale  of  corpo- 
tate  stock  as  illegal,  and  aa  the  result  of  a  con- 
spiiacy  of  defendants  to  deprive  plaintiffs  there- 
of, and  to  set  aside  acts  of  the  directors  of  the 
corporation    increasing    the    capital    stock    and 


purchasing  property  In  furtherance  of  the  plan 
to  exclude  plaintiffs,  states  a  cause  of  action 
for  injuty  to  the  rights  of  plaintiffs  individual- 
ly as  between  them  and  the  corporation,  and  the 
complaint  does  not  improperly  join  causes  of  ac- 
tion on  the  theory  that  the  setting  aside  of  a 
sale  of  the  stock  is  a  cause  of  action  in  plain- 
tiffs' individual  right,  while  the  demand  to  set 
aside  the  acts  of  the  directors  is  a  cause  of  ac- 
tion solely  in  behalf  of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  i  (540 ;   Dec.  Dig.  {  38.»] 

2.  Pleading   jB    193*)— Demubbeb— Impbopeb 
JoiNDEB  OF  Causes  of  Action. 

A  demurrer  to  a  complaint  on  the  ground 
that  causes  of  action  have  been  improperly  unit- 
ed must  be  sustained  where  the  pleader  has  at- 
tempted to  set  forth, causes  of  action  and  has 
partially  succeeded,  and  it  is  not  necessary 
that  the  complaint  should  have  completely  and 
sufficiently  stated  causes  of  action  which  can- 
not be  united. 

[EM.  Note.— For  other  cases,  see  Pleading^ 
Cent.  Dig.  §f  428-443 ;   Dec.  Dig.  §  193.»] 

3.  CoBPORATiONs  ($  320*)— Fbaud  as  Against 

StOCKHOLDEBS-<X»1IFI.AINT— SUFFICIBNCT. 

A  complaint  in  an  action  bv  stockholders, 
which  alleges  that  they  were  holders  of  a  ma- 
jority of  the  stock;  that  they  made  a  contract 
for  the  purchase  of  the  balance  of  the  stock; 
that,  in  accordance  with  the  plan,  both  blocks 
of  stock  were  deposited  with  a  trust  company 
as  security  for  the  purchase  price  of  the  mmor- 
ity  stock;  that  wrongfully  and  in  pursuance  of 
a  conspiracy  defendants  procured  all  of  the  stock 
prematurely,  and  without  notice  sold  the  same 
and  bought  it  In  behalf  of  defendants ;  that  the 
stock  was  subsequently  distributed  among  de- 
fendants; that,  in  furtherance  of  the  plan  to 
exclude  plaintiffs  from  the  corporation,  the  di- 
rectors fraudulently  issued  new  stock  in  pur- 
ported payment  of  property  of  little  value,  and 
distributed  the  new  stock  among  defendants; 
and  which  demands  that  piaintiSs  shall  be  re- 
stored to  their  original  position  as  holders  of 
the  controlling  stock  by  setting  aside  the  sale  of 
their  stock  and  by  canceling  the  issuance  of  the 
new  stock — states  a  cause  of  action  as  against 
a  demurrer  for  want  of  facts. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec  Dig.  i  320.*] 

4.  cobpobationb   (i  820*)— rxuef  aoainbt 
Fbaudulent  Acts— Action  bt  Siockhou)- 

•EBS— PaBTIBS. 

A  stockholder  suing  to  set  aside  a  sale  of 
stock  as  illegal  and  the  result  of  a  conspiracy 
to  deprive  him  of  his  stock,  and  to  set  aside  the 
issuance  of  new  stock  in  furtherance  of  the 
conspiracy,  need  not  join  as  defendant  one  who 
at  the,  time  of  the  illegal  increase  of  stock  was 
a  director  and  the  holder  of  a  comparatively 
small  amount  of  stock,  and  who  had  not  joined 
defendants  in  their  illegal  operations,  and  he 
need  not  join  stockholders  simply  aa  such  when 
not  involved  in  the  controversy. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec  Dig.  {  320.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Alfred  S.  Wltherbee  and  another 
against  Thomas  H.  Bowles  and  others. 
From  a  Judgment  of  the  Appellate  Division 
(142  App.  Dlv.  407,  126  N.  T.  Supp.  964)  re- 
versing an  Interlocutory  Judgment  overrul- 
ing the  demurrer  of  defendant  Lawrence  Dll- 
worth  to  plaintiffs'  complaint  and  sustaining 
the  demurrer,  plaintiffs  appeal  by  permission 
on  certified  questions  (127  N.  Y.  Snpp.  IISO). 
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Order  of  Appellate  Division  revereed,  and 
Judgment    of    Special    Term    afiarmed,    and 
qaestlons  answered. 
See,  also,  129  N.  T.  Supp.  1151. 

Samuel  Untermyer,  for  appellants.  Mar- 
tin Conboy,  for  respondent 

HISCOOE,  3.  Plalntiffa  are  seeking  to 
maintain  the  character  and  sufficiency  of 
their  complaint,  which  only  contains  one 
count,  in  the  face  of  a  demurrer  which  as- 
sails it  on  the  grounds  that  there  is  a  defect 
of  parties  defendant,  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion, and  that  causes  of  action  have  been 
Improperly  united.  The  specification  under 
this  last  and  most  important  charge  Is  that 
there  have  been  Joined  one  cause  accruing 
to  plaintiffs  in  their  individual  right  and  an- 
other derived  from  and  asserted  in  behalf 
of  a  corporation  controlled  by  hostile  and 
unfaithful  directors.  It  will  promote  con- 
venience in  the  discussion  of  the  entire  sub- 
ject to  consider  these  gro\inds  of  demurrer 
in  the  inverse  order  from  that  stated,  and 
the  first  Inquiry,  therefore,  'is,  Have  causes 
of  action  been  Improperly  Joined? 

[1]  Tlie  substance  of  plaintiffs'  alleged 
grievances,  without  regard  for  the  moment 
to  the  precise  form  of  statement,  may  be 
briefly  summarized.  They  claim  that  they 
were  holders  of  a  majority  of  the  capital 
stock  of  the  San  Toy  Mining  Company,  and 
had  made  a  contract  for  the  purchase  of  sub- 
stantially all  of  the  minority  interest  from 
some  of  the  defendants;  that  in  accordance 
with  the  plan  adopted  both  blocks  of  stock 
were  deposited  with  a  trust  company  as  se- 
curity for  the  payment  of  the  purchase  price 
of  the  latter  block  in  installments;  that 
wrongfully  and  in  pursuance  of  a  consplsacy 
some  of  the  defendants  with  the  aid  or  ac- 
quiescence of  the  others  procured  all  of 
this  stock  prematurely  and  without  proper 
notice  to  be  sold  and  that  it  was  bought  in 
in  behalf  of  and  subsequently  distributed 
amongst  the  various  defendants;  that  still 
later  in  furtherance  of  the  plan  to  exclude 
plaintiffs  from  the  corporation  and  fasten 
their  own  control  thereon,  even  though  plain- 
tiffs should  set  aside  said  sale,  the  defendants, 
being  In  power,  fraudulently  caused  the  corpo- 
ration to  issue  to  one  of  their  number  in  pur- 
ported payment  for  some  properties  of  little 
value  a  large  amount  of  new  stock  sufficient 
to  control  the  cori)oratlon,  and  that  this 
sto(^  was  subsequently  distributed  amongst 
all  of  the  defendants  or  amongst  some  of 
them  with  the  acquiescence  of  the  rest  The 
plaintiffs  seek  to  be  restored  to  their  original 
position  as  holders  of  the  controlling  stock 
interest  in  the  corporation  by  procuring  the 
sale  of  their  stock  to  be  set  aside  and  the 
Issue  of  new  stock  to  be  delivered  up  and 
canceled. 

The  first  group  of  facts  Involved  in  the 
alleged  unlawful  sale  of  stock  owned  and 
purchased  by  plaintiffs  obviously  constitute  j 


or  belong  to  a  cause  of  action  In  their  in- 
dividual right  But  by  way  of  Indirect  sup- 
port for  the  demurrer,  it  is  urged  that  the 
second  group  of  facts  involved  in  the  al- 
leged unlawful  increase  of  stock  make  a  cause 
of  action  solely  in  behalf  of  the  corporation, 
and  cannot  even  if  attempted,  be  utilized 
in  an  action  In  behalf  of  the  plaintiffs  Indi- 
vidually. I  do  not  think  this  is  so.  It  is 
not  questioned  that  these  acts  might  be  made 
the  basis  of  an  action  by  or  in  behalf  of 
the  corporation  to  remedy  the  Injury  inflicted 
upon  it  and  through  it  upon  all  of  the  stock- 
holders  in  common.  But  these  same  acts 
performed  for  the  purpose  and  with  the  ef- 
fect stated  worked  an  injury  to  rights  be" 
longing  to  the  plaintiffs  individually  as  be> 
tween  them  and  the  corporatlun  and  its  oth- 
er stockholders,  and  not  oom-non  to  the  lat> 
ter. 

In  Stokes  r.  Continental  Trust  Co.,  186 
N.  T.  285,  296,  78  N.  E.  1090,  1093,  12  L.  R. 
A.  (N.  S.)  969,  simply  affirming  principles 
which  had  been  long  recognized,  we  referred 
to  the  rights  belonging  to  a  person  by  virtue 
of  his  ownership  of  stock  In  a  corporation, 
especially  mentioning  the  one  to  exercise  a 
relative  voice  In  the  control  and  management 
of  the  corporation.  We  he)d  that  "the  power 
of  the  individual  stockholcier  to  vote  in  pro- 
portion to  the  number  of  his  shares  is  vital 
and  cannot  be  cut  off  or  curtailed  by  the 
action  of  all  the  other  stockholders  even 
with  the  co-operation  of  the  directors  and 
officers,"  and  determined  that  the  right  of 
a  holder  to  maintain  an  existing  proportion 
and  relation  between  his  stock  and  the  entire 
capital  stock  was  a  property  right  of  which 
he  could  not  be  deprived  on  an  increase  of 
stock  under  ordinary  circumstances.  In  that 
case  we  gave  relief  to  a  stockholder  com- 
plaining of  the  method  employed  In  increas- 
ing the  capital  stock  of  a  corporation  wblcb 
while  not  claimed  to  be  with  fraudulent  pur- 
pose did  impair  his  right  to  take  his  propor- 
tion thereof.  Holding  this  in  such  a  case,  it 
seems  very  clear  that  a  stockholder  would 
have  a  right  to  attack  and  avoid  a  fraud- 
ulent increase  of  stock  made  for  the  express 
purpose  and  with  the  clear  result  of  depriv- 
ing him  of  his  relative  position  as  a  stock- 
holder. 

Therefore  this  preliminary  argument  falls, 
and  we  come  to  the  precise  question  whether 
plaintiffs  by  their  comi'laint  have,  as  they 
might  molded  the  offensive  acts  involved 
in  the  increase  of  stock  into  the  statement  of 
an  individual  cause  of  action,  or  have,  as 
claimed,  shaped  them  into  one  in  behalf  of 
the  corporation. 

In  determining  this  nnestlon,  I  do  not  deem 
it  necessary  to  recapitulate  or  even  sum- 
marize to  any  extent  the  allegations  of  the 
somewhat  lengthy  complaint  I  think  there 
are  certain  predoorlnant  features  of  the  ac- 
tion and  the  comp'aint  which  warrant  us  in 
believing  that  the  iileader  Intended  i  o  and  OB 
the  whole  did  set  out  an  Individual  cause  oi 
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action  and  not  a  derivative  and  Incongruons 
one  In  connection  with  an  Indlvldaal  one. 

There  is  only  one  count  The  first  part 
of  it  concededly  states  facts  only  pertaining 
to  an  Individual  right  of  action,  and  It  does 
not  seem  too  violent  to  credit  the  pleader 
with  the  design  at  least  not  to  begin  this 
single  count  with  the  statement  of  a  cause 
of  action  of  one  character  and  finish  it  with 
the  statement  of  one  of  another. 

Ill  the  next  place,  the  question  fairly  may 
be  raised  whether  plaintiffs,  deprived  of  and 
without  the  legal  title  to  any  stock,  might 
maintain  a  stockholder's  action  in  behalf  of 
the  corporation.  Without  deciding  the  ques- 
tion, it  is  not  too  much  to  say  that  it  at  least 
may  be  debated,  and  again  perhaps  not  too 
mnch  to  credit  the  pleader  with  perception  of 
its  existence  and  discretion  enough  to  desire 
to  avoid  its  difficulties.  The  complaint  does 
not  purport  to  be  made  and  framed  in  be- 
half of  the  plaintiffs  and  all  other  stockhold- 
ers as  is  usually  and  properly  done  in  a  de- 
rivative actlon- 

And,  lastly,  the  great  proportion  of  the 
allegations  and  prayers  for  relief  are  appro- 
priate to  the  statement  of  an  individual 
cause  of  action.  In  fact,  the  only  basis 
found  for  the  proposition  that  the  complaint 
at  this  point  is  of  a  derivative  character  is 
fonnd  in  two  or  three  scattered  allegations 
and  clanses.  For  instance.  It  is  alleged  that 
the  board  of  directors  of  the  defendant  com- 
pany is  constituted  of  the  defendants  in  the 
snit  and  "it  would  be  useless  to  ask  them  to 
institute  any  action,  suit  or  proceeding  for 
the  recognition  or  enforcement  of  any  of 
plaintiffs'  rights."  Also,  in  connection  with 
a  demand  that  the  defendants  account  for 
such  stock  as  may  have,  come  into  their 
hands  as  the  result  of  the  alleged  fraudu- 
lent sale,  and  that  they  deliver  up  to  the 
defendant  company  for  cancellation  such 
shares  as  may  have  come  into  their  posses- 
sion as  the  result  of  the  alleged  illegal  in- 
crease of  stock,  it  is  prayed :  "If  any  defend- 
ant cannot  surrender  up  to  the  defendant 
company  all  of  the  shares  of  said  increased 
stock  BO  received  by  him,  that,  then,  such 
defendant  may  be  decreed  to  pay  to  the  de- 
fendant company  the  par  value  of  any  such 
aliares,  delivery  whereof  he  may  be  unable  to 
make."  These  clauses  are,  of  course,  entire- 
ly inappropriate  to  an  action  brought  by 
plaintiffs  for  the  purpose  of  restoring  them- 
selves to  their  appropriate  relative  position 
ns  stockholders  in  the  company.  I  do  not, 
however,  think  that  they  are  of  sufficient 
extent  or  gravity  to  overturn  the  other 
features  to  which  I  have  referred  in  deter- 
mining the  character  of  the  action.  I  think, 
rather,  tltat  they  are  to  be  attributed  to  the 
Ignorance  or  carelessness  of  the  pleader  who 
did  not  exercise  wisdom  enough  to  stop  when 
he  had  framed  appropriate  and  necessary 
allegations  for  the  cause  of  action  which  he 
was  really  trying  to  enforce,  but  from  a  con- 
fused desire  to  fortify  the  sufficiency  of  liia 


complaint  incorporated  these  allegations 
which  were  inappropriate  and  imperiled  its 
correctness.  If  I  am  right  in  this  conclu- 
sion, they  are  to  be  deemed  mere  surplusage 
and  disregarded. 

[2]  The  next  question  is  whether  the  com- 
plaint does  sufficiently  set  forth  a  cause  of 
action  against  the  respondent,  for  he  is  right 
that  in  passing  on  the  last  ground  of  demur- 
rer it  was  not  necessary  to  his  success  that 
the  complaint  should  have  completely  and 
sufficiently  stated  causes  of  action.  It  was 
enough  if  the  pleader  had  attempted  to  set 
forth  such  causes  of  action  and  had  partial- 
ly succeeded  in  his  purpose. 

[3]  I  think  the  complaint  does  set  forth  a 
cause  of  action.  There  is  no  doubt  that  it 
is  inartificially  framed  and  subject  to  many 
criticisms  for  alternative  allegations  and  in- 
definlteness.  These  criticisms,  however, 
while  possibly  they  may  be  made  the  basis 
for  some  relief  by  motion,  do  not  in  my  opin- 
ion present  defects  of  sufficient  seriousness 
to  sustain  the  demurrer.  Viewing  the  allega- 
tions as  a  whole  and  giving  them  the  bene- 
fit of  that  vole  of  liberal  construction  which 
prevails  in  favor  of  a  pleader  whose  plead- 
ing is  assailed  by  a  demurrer,  they  do  state 
actionable  misconduct  on  the  part  of  the  de- 
fendants. They  allege  a  conspiracy  antedat- 
ing and  resulting  in  the  unlawful  sale  of 
plaintiffs'  stock  and  in  the  subsequent  un- 
lawful increase  of  the  capital  stock  of  the 
corporation  whereby  plaintiffs  were  deprived 
of  their  stock  and  doubly  ousted  from  their 
position  as  controlling  stockholders,  and  to 
which  continuous  conspiracy  at  some  point 
or  other  all  of  the  defendants  including  this 
respondent  were  parties.  The  object  of  the 
action  is  not  to  recover  for  the  loss  of  plain- 
tiffs' stock,  but  to  regain  their  stock  and  their 
position  as  controlling  stockholders  in  the  cor- 
poration and  for  that  purpose  to  be  relieved 
from  the  acts  in  a  continuous  conspiracy 
whereby  they  have  been  deprived  of  these 
rights.  I  think  they  had  a  right  to  maintain 
such  an  action,  and  I  believe  that  the  allega- 
tions of  their  complaint  sufficiently  set  forth 
their  injury  and  the  connection  of  the  de- 
fendant therewith  to  make  out  a  cause  of 
action.  It  was  proper  for  them  in  one  cause 
of  action  to  attack  all  the  acts  and  join  all 
the  parties  who  took  part  in  the  acts  which 
have  impaired  their  rights  and  which  are 
barriers  between  them  and  the  relief  which 
they  seek.  Brinkerhoff  v.  Brown,  0  Johns. 
Ch.  139;  Loos  v.  Wllkhison,  110  N.  Y.  195, 
18  N.  B.  99,  1  L.  R.  A.  250. 

[4]  Lastly,  it  is  urged  as  a  defect  of  par- 
ties that  plaintiffs  have  failed  to  join  as  de- 
fendants one  or  two  who  now  are  or  at  the 
time  of  the  alleged  Illegal  increase  of  stock 
were  directors  and  also  the  holders  of  a 
comparatively  small  amount  of  stock  who 
were  not  united  with  the  detenaants  in  their 
alleged  operations.  I  do  not  think  that  it 
was  necessary  to  join  either  set  of  people. 

I  can  see  no  reason  whatever  for  Joining 
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as  a  defendant  a  party  otberwise  unnec- 
essary because  a  director  now  or  at  tbe  time 
the  increase  of  stock  w&b  made.  Tbis  Is  not 
an  action  to  punish  directors  for  a  breach  of 
faith  towards  tbe  corporation  or  to  hold 
them  liable  in  damages  for  illegal  conduct 
It  is  one,  so  far  as  that  aspect  of  the  case 
is  concerned,  to  have  an  increase  of  stock 
adjudged  Illegal  and  to  compel  certain  par- 
ties holding  such  increase  to  deliver  np  the 
certlQcates  for  cancellation.  Tbis  relief  in 
no  wise  renders  it  necessary  to  join  a  party 
simply  because  be  happened  to  be  a  director 
when  the  Increase  was  made. 

Neither  do  I  think  it  necessary  to  Join 
stockholders  simply  as  such  when  not  in- 
Yolved  In  the  controversy.  Presumably  any 
outside  stockholder  would  be  beneflted  if 
plaintiffs  should  succeed  in  having  the'  in- 
crease of  stock  canceled  because  thereby 
such  stockholder's  proportionate  holding  of 
stock  would  be  increased.  The  only  theory 
which  suggests  Itself  for  joining  such  stock- 
holder would  be  that  he  might  be  Interested 
°  In  maintaining  the  increase  of  stock  for 
property  said  to  have  been  acquired  thereby, 
or  might  have  a  theoretical  interest  even  in 
maintaining  the  control  of  the  corporation 
where  it  is  now  rather  than  with  the  plain- 
tiffs as  would  be  the  case  If  they  should  suc- 
ceed. While  these  reasons  possibly  might  be 
sufficient  for  allowing  a  stockholder  to  come 
in  as  a  party  on  his  own  application,  which 
we  do  not  decide,  they  are  not  adequate  to 
make  him  a  necessary  party.  The  corpora- 
tion is  a  defendant  and  presumably  in  be- 
half of  all  of  the  stockholders  will  give  such 
defense  to  the  transaction  complained  of  as 
is  appropriate.  So  far  as  I  am  aware.  It  has 
never  been  held  that  in  an  action  by  a  cor- 
poration or  in  a  derivative  action  in  its  be- 
half to  set  aside  a  purchase  or  sale  of  the 
property  It  is  necessary  to  Join  all  of  the 
stockholders  as  defendants.  Neither  can  It 
be  the  rule  that  stockholders  have  such  a 
legal  interest  In  the  location  of  the  control 
of  a  corporation  that  they  are  entitled  to  be 
parties  to  any  suit  which  may  change  it.  If 
this  were  so,  it  would  seem  to  be  necessary 
to  Impose  some  restrictions  on  the  rights  of 
a  stockholder  to  make  such  transfer  of  his 
holdings  as  might  change  tbe  control  of  tbe 
corporation  without  tbe  consent  of  the  other 
stockholders. 

For  these  reasons,  I  think  that  the  order 
of  the  Appellate  Division  should  be  reversed 
and  the  Judgment  of  the  Special  Term  af- 
firmed, with  costs  in  both  courts,  and  the 
questions  certified  to  us  answered,  the  first 
one  in  the  aflh'mative  and  the  last  two  In  the 
negative. 

CULLEN,  C.  J.,  and  VANN,  WERNER, 
WILLARD  BARTLETT,  and  CHASE,  JJ., 
concnr.    HAI6HT,  J.,  absent 

Order  reversed,  etc 


(m  N.  T.  66) 

TAYLOR  et  ai  v.  HIGGS  et  al. 

(Court  or  Appeals  of  New  York.    April  25, 
1011.) 

1.  WttLB  (8  710*)— Vaumtt. 

The  Invalidity  of  a  divorce  procured  by  a 
wife  who  subsequently  marries  another  man 
aware  of  the  fatal  detects  in  the  divorce  pro- 
ceedinKS  does  not  affect  tbe  validity  of  Us  te»- 
tamentary  gift  of  a  part  of  bis  estate  to  her. 

[Ed.  Note.— For  other  cases,  see  WlUs,  Det 
Dig.   (   710.*] 

2.  Wills  ({  58*)— Contracts  to  Dkvisk  and 
Bequeath— EvxDENcis—SurnciENCT. 

A  contract  binding  one  to  devise  bis  prop- 
erty must  be  established  by  an  instrument  in 
writing,  or,  if  based  on  parol,  tbe  contract  must 
be  establisned  by  the  clearest  and  most  con- 
convincing  evidence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8S  164,  165;   Dec.  Dig.  (  58.»] 

8.  Wills  (§  58*)— Contbacts  to  D«vib»— Bvi- 

DBNXX. 

Where,  In  an  action  by  heirs  to  enforce  a 
parol  contract  by  their  stepmother  to  devise  to 
them  all  the  property  she  had  acquired  from 
their  father,  a  witness  who  was  a  beneficiary 
under  the  will  testified  to  the  contract  by  tbe 
stepmother,  and  to  her  own  promise  to  will  to 
the  heirs  the  estate  acquired  by  her  under  tbe 
will,  evidence  that  she  herself  had  executed  such 
will  was  inadmissible  because  the  witness  could 
not  corroborate  her  testimony  by  her  own  acts, 
and  because  her  declaration  that  she  had  made 
a  will  could  not  prove  that  the  stepmother  had 
made  the  agreement  relied  on. 

[E:d.  Note.— For  other  cases,  see  Wills,  Dee. 
Dig.  i  58.*] 

4.  Witnesses  (g  414*)  —  Impkaohmknt— Ooii- 

ROBORATION. 

The  rule  that  a  witness  who  has  been  im- 
peached may  be  sustained  by  proof  of  previous 
declarations  in  accord  with  his  testimony  ap- 

&Ues  only  to  declarations  made  by  tbe  witness 
efore  any  dispute  or  litigation  had  arisen. 
[Ed.   Note. — For  other  cases,   see   Witnesses, 
Cent  Dig.  §8  1287,  1288;    Dec.  Dig.  (  414.»] 

6.  Appeal  and  Error  (8  1094»)— Questions 
Reviewable  —  Unanimous  Ajtirmancb  or 
Appellate  Division. 

That  certain  justices  of  the  Appellate  Divi- 
sion dissented  on  a  question  of  law  from  an  or- 
der affirming  a  judgment  of  the  trial  court  does 
not  show  that  they  concurred  on  questions  of 
fact,  80  as  to  make  the  Appellate  Division  unan- 
imous on  the  facts,  and  preclude  the  Court  of 
Appeals  from  examining  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4322-4352;  Dec.  Dig.  | 
1094.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  Lillian  B.  Taylor  and  another 
against  John  B.  Hlggs,  as  administrator  of 
Alma  M.  Taylor,  deceased,  and  others.  From 
a  Judgment  of  tbe  Appellate  Division  (136 
App.  Dlv.  906,  119  N.  Y.  Supp.  1146)  amrm- 
ing  a  Judgment  for  plaintiffs,  defendants  ap- 
peaL    Reversed,  and  new  trial  granted. 

Eugene  M.  Ashley,  for  appellants.  William 
F.  Canough,  for  respondents. 

CULLEN,  C.  J.  The  action  was  brought 
against  the  heirs  at  law,  administrators,  and 
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next  of  kin  of  ATma  M.  Taylor  to  spedflcally 
enforce  a  contract  alleged  to  hare  been  made 
by  the  deceased  whereby  she  promised  npon 
her  death  to  devise  and  bequeath  to  the 
plaintiffs  all  the  property  that  she  had  re- 
ceived nnder  the  will  of  her  late  husband. 
Dr.  Judson  J.  Taylor,  the  father  of  the  plain- 
tiffs. The  Special  Term  decided  In  favor  of 
the  plaintiffs,  and  that  decision  has  been  af- 
firmed at  the  Appellate  Division  by  a  divided 
conrt. 

The  drcumstances  of  the  case  and  the  re- 
lations of  the  parties  are  as  follows:  In 
Jane,  1895,  Dr.  Judson  J.  Taylor,  the  father 
of  the  plaintiffs,  married  the  defendants'  Inr 
testate.  Alma  M.  Robinson,  at  the  dty  of 
Syracuse,  where  both  the  parties  resided,  and 
lived  v^th  her  until  his  death  on  July  23, 
1887.  A  short  time  prior  to  the  marriage 
Alma  M.  Robinson  obtained  In  the  territory 
of  Oklahoma  a  decree  of  divorce  from  her 
husband,  William  Robinson,  on  service  of 
process  by  publication.  So  far  as  appears 
by  the  record,  this  decree  was  clearly  void; 
the  parties  being  residents  of  New  York 
state,  neither  living  in  Oklahoma,  and  the 
defendant  not  appearing  in  the  suit.  Dr. 
Taylor,  however,  was  aware  of  the  defect  in 
the  divorce  proceedings,  and  so  the  trial 
conrt  has  found.  At  the  time  of  the  mar- 
riage referred  to.  Dr.  Taylor  transferred  and 
conveyed  to  the  plaintiflis  property  to  the 
value  of  at  least  $15,000.  The  estate  pos- 
sessed by  him  at  his  death  seems  to  have 
been  less  than  $20,000,  of  which  by  his  will 
he  gave  to  his  wife.  Alma,  property  worth 
between  $10,000  and  $11,000,  about  $2,500  to 
each  of  his  daughters,  and  some  legacies  or 
devises  to  other  relatives  and  connections. 

The  claim  of  the  plalntlfls  is  that,  they 
being  dissatisfied  with  the  terms  of  the  vrill 
and  threatening  to  contest  its  probate,  the 
widow.  Alma,  promised  in  consideration  of 
tbelr  allowing  the  will  to  go  to  probate  to 
leave  to  them  on  her  decease  all  the  property 
she  bad  received  from  her  husband.  The  evi- 
dence to  establish  this  agreement  Is  of  a  most 
unsatisfactory  character.  No  objections  had 
been  filed  to  the  probate  of  the  will,  nor  does 
tbere  seem  any  ground  on  which  even  a 
idanslble  contest  might  have  been  made. 
Tbere  is  no  claim  that  Dr.  Taylor  was  in 
any  way  Incompetent  to  make  a  will,  and  the 
trial  court  has  found  not  only  that  he  was  of 
Boimd  and  disposing  mind  and  memory,  but 
tbat  the  execution  of  the  will  was  not  pro- 
cored  by  reason  of  any  undue  influence. 

[1]  That  the  invalidity  of  Alma's  divorce 
would  not  affect  the  validity  of  Dr.  Taylor's 
testamentary  dispositions  seems  dear.  Gel- 
ston  V.  Shields,  78  N.  T.  275.  It  does  not  ap- 
pear that  the  plaintiffs  ever  consulted  coun- 
sel, but  confined  themselves  to  expressions 
of  dissatisfaction  with  the  provisions  of 
.tlielr  father's  wiU.  It  Is  probably  true  that 
plaintiffs  as  heirs  at  law  of  their  deceased 
father  could  have  objected  to  the  probate  of 
the  will,  and  the  withdrawal  of  opposition 


would  afford  some  consideration  for  the  sup- 
port of  a  promise  on  behalf  of  their  step- 
mother, still  It  is  evident  that  In  this  case 
the  consideration  was  of  the  most  nnsub- 
'stantlal  character.  The  testimony  to  estab- 
lish the  agreement  contended  for  was  that 
of  Mrs.  Beckham,  a  sister  of  Dr.  Taylor,  and 
Mrs.  Treat,  a  sister  of  the  plaintiffs'  mother. 
Mrs.  Reckham  was  a  beneficiary  under  the 
doctor's  will  to  the  eixtent  of  some  $900,  and 
Mrs.  Treat's  husband  was  also  a  beneficiary, 
but  to  what  amount  does  not  appear  In  the 
evidence.  It  would  not  be  practicable  to 
quote  in  detail  the  testimony  of  these  wit- 
nesses. Mrs.  Beckham  seems  to  have  carried 
on  most  of  the  negotiations  on  behalf  of  the 
plaintiffs.  She  testified  that  she  commenced 
the  conversation  with  Mrs.  Taylor,  at  which 
the  daughters  were  present,  by  saying: 
"Girls,  I  wish  to  know  your  decision  in  the 
matter  before  I  return  home.  I  shall  remain 
true  to  my  promise  that  I  will  will  yon  all 
the  property  left  by  my  brother  to  me  upon 
my  death."  Then  Mrs.  Taylor  said:  "Now, 
girls,  if  you  will  dfop  this  matter,  give  it 
no  further  thought  and  take  no  proceedings, 
be  perfectly  safe  in  the  statement  I  made  at 
the  beginning,  that  at  my  death  your  father's 
property  which  was  willed  to  me  will  be  will- 
ed to  you.  That  was  a  promise  I  made  with 
your  father";  and  to  this  the  girls  assented. 
This  is  the  most  direct  testimony  of  an  agree- 
ment between  the  parties.  Mrs.  Treat's  testi- 
mony Is  of  the  same  general  character. 
Much  of  the  testimony  consists  of  admissions 
by  Mrs.  Taylor.  Other  witnesses  were  pro- 
duced to  prove  various  statements  by  Mrs. 
Taylor  of  her  intention  to  dispose  of  the 
property  to  the  plaintiffs,  but  the  unreliabil- 
ity of  such  testimony  Is  made  apparent  by 
the  evidence  of  one  witness  for  the  plaintiffs 
who  states  that  Mrs.  Taylor  told  her  that  she 
Intended  to  remodel  the  homestead,  and  that 
It  was  to  be  so  arranged  that  upon  her  death 
It  should  go  to  the  plaintiff  Lillian,  but,  if 
Lillian  died  first  then  it  should  go  to  herself 
— an  agreement  or  plan  entirely  inconsistent 
with  the  alleged  agreement  that  all  the  prop- 
erty obtained  from  her  husband  should  go 
on  her  death  to  the  two  plaintiffs. 

12]  In  Hamlin  v.  Stevens,  177  N.  T.  39,  47, 
69  N.  B.  118,  120,  Judge  Vann,  speaking 
for  the  court  and  referring  to  agreements  of 
the  character  here  sought  to  be  enforced, 
said:  "Contracts  of  the  character  in  question 
have  become  so  frequent  of  recent  years  as 
to  cause  alarm,  and  the  courts  have  grown 
conservative  as  to  the  nature  of  the  evidence 
required  to  establish  them,  and  enforcing 
them  when  established,  by  specific  perform- 
ance. Such  contracts  are  easily  fabricated 
and  hard  to  disprove,  because  the  sole  con- 
tracting party  on  one  side  is  always  dead 
when  the  question  arises.  •  •  •  Such  con- 
tracts should  be  in  writing,  and  the  writing 
should  be  produced,  or,  if  ever  based  upon 
parol  evidence,  It  should  be  given  or  corrobo- 
rated in  all  substantial  particulars  by  dlaln- 
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terested  wttneflses."  In  Rosseaa  v.  Roaas,  180 
N.  Y.  116,  120,  72  N.  B.  916,  918,  the  same 
JQdge,  again  Bpeaking  for  this  court,  said: 
"Thus  tbe  evidence  relied  upon  to  establish 
tbe  contract  Is,  first,  the  testimony  of  the 
mother,  who  tried  to  swear  |100,000  into  the 
pocket  of  her  own  child;  and,  second,  the 
testimony  of  witnesses  who  swear  to  tbe 
admissions  of  a  dead  man.  Tbe  former  is 
dangeroos,  the  latter  is  weak,  and  neither 
should  be  acted  upon  without  great  caution. 
We  have  repeatedly  held  that  such  a  con- 
tract must  not  only  be  certain  and  definite 
and  founded  upon  an  adequate  consideration, 
but  also  that  it  must  be  established  by  the 
clearest  and  most  conrlndng  evidence." 
Tested  by  these  rules  It  seems  to  me  the 
plalntlfTs  did  not  establish  their  case. 

[1]  But,  if  I  should  err  in  this  view,  there 
Is  one  plain  error  In  the  admission  of  evi- 
dence for  which  the  judgment  should  be  re- 
versed, as  It  Is  apparent  that  the  evidence 
so  admitted  Influenced  the  decision  of  the 
trial  court  After  Mrs.  Beckham  bad  nar- 
rated her  story  of  the  transactions  and  con- 
versations between  the  parties,  the  trial 
judge  asked  her,  over  the  objection  and  ex- 
ception of  the  defendants'  counsel,  whether 
she  had  made  her  will  leaving  to  the  plain- 
tUTs  the  $900  which  she  had  received  from 
her  brother's  estate.  She  answered  in  the 
afiirmatlve.  The  incompetency  of  Oils  testi- 
mony Is  clear.  The  witness  could  not  corrob- 
orate her  evidence  by  her  own  acts.  There 
are  certain  cases  in  which,  when  a  witness 
has  been  Impeached,  he  may  be  sustained  by 
showing  previous  declarations  to  the  same 
effect  as  his  testimony  on  the  stand. 

[4]  The  evidence  admitted  does  not  fall 
within  any  such  rule,  and  the  rule  Itself 
applies  only  to  declarations  made  by  tbe  wit- 
ness before  any  dispute  or  litigation  has 
arisen.  It  does  not  appear  when  the  witness 
made  her  will  and  at  any  time  she  was  at 
liberty  to  change  It  But  chiefly  no  decla- 
ration of  the  witness  that  she  intended  to 
leave  property  to  her  nieces,  nor  any  act  of 
hers  in  conformity  with  such  declaration, 
would  tend  to  prove  that  the  deceased  had 
made  a  similar  promise  or  agreement  as  to 
her  property. 

[5]  Tbe  learned  counsel  for  tbe  respond- 
ents contends  that  this  is  a  cose  of  unani- 
mons  affirmance,  and  therefore  we  are  pre- 
cluded from  examining  the  evidence.  This 
view  Is  erroneous.  The  order  recites  that 
two  of  the  justices  dissented  upon  the  au- 
thority of  Hamlin  v.  Stevens,  supra.  It  Is 
nrged  that  this  dissent  was  on  a  question  of 
law.  Assuming  that  the  dissent  was  on  a 
question  of  law,  that  would  not  at  all  aid 
the  plaintiffs  In  their  contention.  That  a 
judge  dissents  on  a  question  of  law  does  not 
show  that  be  affirms  the  disposition  on  the 
questions  of  fact  But  beyond  this,  the  ref- 
erence of  the  dissenting  justices  to  Hamlin 


T.  Stevens  dearly  sbows  tlwt  their  dissent 
was  upon  questions  of  fiict 

The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

GRAY,  HAIGHT,  VANN,  WERNER,  and 
COLLIN,  JJ^  concur.     HISCX>CS,  JT.,  not 

voting. 

Judgment  reversed,  et& 


(m  N.  T.  t4) 

McKINLEY  y.  HESSBN. 

(Court  of  Appeals  of  New  York.    April  20L 
1911.) 

1.  Apfkal  and   Ebrob   (f   1091*)— Review— 

INTEBMKDIATE   CODBT    DECISION  —  PBESUMP- 
TIORS. 

Where  it  do«s  not  appear  from  tbe  Older 
of  revenal  by  tbe  Appellate  Division  that  the 
reversal  was  on  tbe  facts  or  law,  it  will  be  pre- 
sumed on  a  farther  appeal  to  the  Court  of 
Appeals  that  tbe  judgment  was  reversed  oc  a 
question  of  law,  limiting  the  inquiry  on  the  sub- 
sequent appeal  to  the  correctness  of  the  con- 
clusions of  law  from  the  facts  found,  as  provid- 
ed by  Code  Civ.  iProc.  f  1338. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4302-1311;    Dec.   Dig.   | 

2.  Specific    Pebfobuanck    ({    41*)  — Pabol 
CoNTBACT  to  Convkt  Lands  — Pabt  Pbk- 

FOBMANCE. 

Plaintiff,  desiring  to  purchase  land  for 
speculative  purposes,  and  not  desiring  to  have 
the  title  in  his  own  name,  defendant,  his  sister, 
orally  agreed  to  take  the  property  in  her  name, 
and  to  bold  the  same  for  plaintiff  and  dispose 
of  it  ai  he  directed,  and  would  execute  deeds  at 
plaintiff's  direction,  and  pay  him  the  proceeds. 
Plaintiff  procured  the  land  to  be  transferred  to 
defendant  i>aid  all  the  taxes,  interest  on  a 
mortgage,  insurance,  and  repairs  to  a  house  on 
the  property.  At  no  time  did  defendant  make 
any  claim  of  ownership  prior  to  a  disagreement 
and  on  at  least  one  occasion  defendant  executed 
a  deed  to  a  portion  of  the  property  to  a  pur- 
chaser, and  turned  the  proceeds  over  to  plain- 
tiff. Held  sufficient  to  show  part  perform- 
ance, so  as  to  take  tbe  contract  out  of  the  stat- 
ute of  frauds,  and  entitle  plaintiS  to  specifically 
enforce  the  contract. 

[Ed.  Note. — For  other  cases,  see  Specific  Pei^ 
formance,  Cent  Dig.  tl  120-123;  Dec  Dig.  | 
41.*] 

3.  E^AUDB.  Statute  of  (|  119*)— OSai.  Con- 
tracts— Engine  of  Fbaod. 

EJquitv  will  not  permit  the  statute  of 
frauds  to  be  made  an  engine  of  fraud. 

[Ed.  Note.— For  other  canes,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  (  270;  Dec.  Dig.  {  119.*] 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Second  Department 

Action  by  James  A.  McKlnley  against 
Susan  Hessen.  Judgment  (135  App.  Dlv.  832, 
120  N.  Y.  Supp.  257)  for  defendant  and  plain- 
titr  appeals.    Reversed  and  remanded. 

See,  also,  137  App.  Dlv.  902,  122  N.  1. 
Supp.  1135. 

Alton  B.  Parker,  for  appelant  Almeth  W. 
Hoff.  for  respondent.  > 
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GRAY,  J.  The  action  Is  to  compel  the 
specific  performance  of  a  parol  agreement, 
whereby  the  defendant  agreed  to  hold  the 
title  to  certain  real  estate  In  trust  for  the 
plaintiff,  and  to  convey  the  same  to  any  per- 
son, or  to  him,  as  he  should  request.  The 
answer  set  np  the  defenses  of  a  dental  of 
the  agreement  of  a  claim  that  the  plaintiff 
had  purchased  the  premises  and  had  caused 
the  same  to  be  conveyed  to  the  defendant  as 
a  gift,  and  of  the  allegation  that  the  agree- 
vatiat  was  void  under  the  statute  of  frauds. 
The  case  was  tried  at  a  Special  Term  of  the 
Supreme  Court,  and  the  plaintiff,  upon  find- 
ings made  by  the  trial  court,  recovered  a 
Judgment,  which  directed  the  defendant  to 
specifically  perform  the  agreement  by  con- 
veying to  him  the  premises  described  and  in 
question.  Upon  appeal  to  the  Appellate  Di- 
vision, that  court  reversed  the  judgment, 
and  from  the  order  of  reversal  the  plaintiff 
has  appealed  to  this  court 

[1]  As  it  does  not  appear  in  the  order  that 
the  reversal  was  upon  the  facts.  It  must  be 
presumed  that  the  judgment  was  not  re- 
versed ni)on  a  question  of  fact,  but  upon  the 
law.  only.  Code  Civ.  Proc.  {  1338.  This 
limits  the  inquiry  to  a  consideration  of 
whether,  upon  the  decision  upon  the  facts, 
the  legal  conclusion  followed  that  the  plain- 
tiff was  entitled  to  the  equitable  relief  award- 
ed, whether  any  material  finding  of  fact  was 
wlthoDt  evidence  to  support  it,  and  whether 
any  material  error  was  committed,  In  the 
admission,  or  exclusion,  of  evidence. 

[2]  I  think  that  the  findings  have  support 
in  the  evidence,  and  I  find  no  material  error 
in  the  rulings  upon  the  trial.  There  is  left, 
therefore,  but  the  one  Important  question  as 
to  the  correctness  of  the  legal  conclusion 
reached  by  the  trial  court  The  findings  es- 
tablish the  following  facts:  The  plaintiff 
was  unmarried,  and  with  him  bad  lived  for 
some  years  the  defendant  his  sister,  with 
her  family.  He  was  employed  as  the  mana- 
ger of  a  business,  which  closely  confined  him 
from  early  In  the  morning  until  late  at  night 
and  disabled  blm  from  attending  to  outside 
matters.  His  health  began  to  fail,  and  be 
feared  the  loss  of  his  eyesight  His  sister 
advised  him  to  withdraw  from  business ; 
but  he  told  her  that  he  was  not  in  a  position 
to  do  so.  At  the  time,  he  was  considering 
a  speculative  investm^it  in  real  estate  on 
Liong  Island,  upon  the  advice  of  a  friend  In 
the  real  estate  business.  He  Informed  the 
defendant  of  this,  and  that  he  did  not  wish 
to  go  on  record  as  the  owner  of  the  proper- 
ty. Whereupon,  on  June  2.3,  1906,  as  the 
finding  reads,  "the  plaintiff  and  the  defend- 
ant entered  into  an  oral  agreement,  to  the 
effect  that  the  plaintiff,  in  case  he  should 
purchase  certain  real  estate  at  Bell  Harbor, 
Qneens  county.  New  Yoric,  would  pay  the 
consideration  therefor  out  of  his  own  proper- 
ty and  talce  title  to  the  same  In  the  name  of 
the  defendant  and  that  she  would  allow  her 
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name  to  be  sonsed,  and  that  she  would  hold 
the  legal  title  to  such  property  as  the  plain- 
tiff might  so  purchase,  for  the  benefit  of  the 
plaintiff,  and  would  dispose  of  it  as  and 
when  he  should  direct,  and  that  In  case  he 
should  at  any  time  make  a  sale  of  any  such 
property,  she  would  execute  a  deed  or  deeds 
therefor  at  the  plaintiff's  direction,  and 
would  turn  over  to  him  all  the  moneys  re- 
ceived Jby  her  on  such  conveyances."  Three 
parcels  of  real  estate  were  purchased  be- 
tween June  23  and  August  11, 1906,  In  pursu- 
ance of  the  aforesaid  agreement,  at  prices 
aggregating  the  sum  of  $16,450,  of  wbldi  sum 
^,920  remained  upon  mortgage.  The  deeds 
were  received  and  retained  by  the  plaintiff. 
In  December,  1907,  the  plaintiff  sold  one  of 
the  parcels  for  $5,000,  and,  at  his  direction, 
the  defendant  executed  a  deed  of  conveyance 
to  the  purchaser.  Upon  receipt  of  the  pur- 
chase price,  she  turned  it  over  to  him,  and 
he  applied  it  to  his  own  use.  Be  paid  all  of 
the  taxes  upon  the  properties,  the  interest 
upon  the  mortgage,  and  the  Insurance  upon, 
and  repairs  to,  a  house  upon  one  of  the  par- 
cels, which  they  resided  In,  at  times  of  the 
year.  At  no  time  did  the  defendant  make 
any  claim  to  the  ownership  of  the  real  es- 
tate, -or  to  the  moneys  realized  upon  the  sale 
of  the  one  parcel,  prior  to  a  disagreement, 
which  was  followed  by  this  action;  but, 
throughout  the  period  mentioned,  she  refer- 
red to  the  plaintiff  as  the  owner  and  acted 
as  his  representative.  The  trial  court  ex- 
pressly refused  to  find,  at  the  request  of  the 
defendant  that  "the  moneys  so,  as  aforesaid, 
advanced  by  the  plaintiff  for  the  purchase 
of  said  property,  were  free  and  voluntary 
gifts  to  the  defendant  his  only  sister,  in  con- 
sideration of  natural  love  and  affection  for 
defendant  and  her  children  and  of  many 
years  of  faithful  service  and  acts  of  kindness 
by  her  bestowed  on  him."  He  was  in  solvent 
circumstances,  and  he  had  personal  reasons 
for  not  appearing  of  record  as  owner.  A. 
disagreement  arose  between  the  parties  in 
August  1908,  not  concerning  the  real  estate, 
which  resulted  in  the  defendant  declaring 
that  "she  did  not  have  to  make  deeds  of  the 
property  for  the  plaintiff,"  and  In  her  re- 
fusing, upon  his  demand,  to  execute  convey- 
ances of  the  remaining  parcels.  The  trial 
court,  then,  finding  that  the  plaintiff  had 
wholly  performed  the  agreement  on  his  part 
and  that  the  defendant  haa  partly  performed 
it  on  her  part  reached  the  legal  conclusion 
that  the  former  was  entitled  to  have  Judg- 
ment against  the  latter  that  she  convey  to 
him  the  real  estate  remaining  unsold. 

Upon  the  facts  which  I  have  now  stated, 
and  which,  as  the  case  comes  to  ns,  must  be 
accepted  as  true,  the  question  of  law  to  be 
determined  is  whether  they  established  such 
part  performance  of  the  parol  agreement  as 
to  take  the  case  out  of  the  statute  of  frauds, 
and  to  justify  a  decree  for  its  specific  per- 
formance by  the  defendant  It  was  consid- 
ered by  the  Appellate  Division  that  the  acta 
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relied  npon  did  not  sbow  part  performance, 
inasmuch  as  they  were  not,  nnder  the  rule  of 
the  cases,  "necessarily,  referable  to  the  alleg- 
ed agreement  and  done  In  execution  of  It" 
It  was  thought  that  the  facts  were  entirely 
consistent  with  a  gift  of  the  premises  to  the 
defendant  for  tbe  purpose  of  a  family  abode. 
The  opinion  of  the  court  is  elaborate  In  Its 
review  of  the  facts,  and,  had  the  reversal 
been  placed  upon  a  question  of  fact*  by  the 
order,  the  case  would  not  be  here.  But  that 
was  not  done,  and,  with  the  facts  as  they  are 
found,  I  am  brought  to  the  conclusion  that 
the  Judgment  of  the  trial  court  was  right 
I  am  compelled  to  differ  with  the  Appellate 
Division,  not  in  the  statement  of  the  rule  of 
law  which  governs;  but  in  the  view  that  the 
facts  established  do  not  come  up  to  the  re- 
quirement of  the  rule,  which  authorizes  spe- 
cific performance  of  an  oral  agreement  for 
the  conveyance  of  land.  What  the  plaintiff 
claims  Is,  not  that  the  defendant  practiced 
some  fraud  upon  bim  In  the  inception  of 
these  transactions,  but  that,  relying  upon  her 
promise,  he  entered  Into  the  agreement  with 
her,  and  has  so  performed  It  on  his  part  that 
to  i>ermlt  this  defense  now  of  the  statute  of 
frauds  would  be  to  enable  her  to  perpetrate 
a  fraud.  The  Intervention  of  equity  is  asl^ed 
to  prevent  the  commission  of  fraud,  and  to 
relieve  a  situation  whldi  Is  Irremediable  at 
law. 

[3]  The  policy  of  the  law,  which  requires  a 
contract  relating  to  real  estate  to  be  reduced 
to  writing  and  to  be  subscribed,  for  reasons 
founded  on  the  fallibility  of  human  memory. 
Is  not  contravened  by  such  Intervention,  In 
a  case  where  the  contract  has  not  been  made 
In  conformity  with  the  statute.  If  the  parties 
have  waived  its  protection,  and  the  contract 
has  been  performed  In  part.  It  would  be 
quite  antagonistic  to  the  spirit  of  a  statute 
designed  to  prevent  fraud.  If  it  might  be 
availed  of  to  cover  fraud.  Therefore,  it  has 
been  long  the  settled  rule.  In  England,  as 
here,  that  when  a  parol  agreement  for  the 
conveyance  of  real  estate,  void  by  the  stat- 
ute of  frauds,  has  been  proved  and  part  per- 
formance has  been  shown  by  acts  of  the  par- 
ty seeking  relief,  which  could  have  been  done 
with  no  other  design  than  that  of  perform- 
ance. If  an  action  at  law  is  not  an  adequate 
remedy,  the  agreement  will  be  specifically 
enforced.  In  such  a  case,  a  court  of  equity 
acts  upon  the  principle  that,  not  to  allow  ef- 
fect to  the  part  performance,  would  be  to 
allow  the  party  permitting  the  acts  to  treat 
them  as  If  the  agreement  had  not  been  made. 
Where,  by  a  refusal  to  execute  the  parol 
agreement,  the  other  party,  who  has  In  part 
performed,  cannot  be  placed  in  the  same 
situation  In  which  he  was  before  such  per- 
formance, thai  an  irreparable  injury  is 
threatened  and  equity  will  Intervene,  upon 
the  ground  that  it  would  be  a  fraud  if  the 
transaction  were  not  completed.  Phillips  v. 
Thompson,  1  Johns.  Ch,  131 ;  Lowry  v.  Tew, 
8  Barb.  Ch.  407,  413;    Malins  v.  Brown,  4 


N.  T.  403;  WheeJer  v.  Reynolds,  66  N.  T. 
227.  The  difficulty  has  been  In  the  applica- 
tion of  the  rule.  Generally,  the  rule  Is  that 
not  only  the  part  performance  should  be  of 
the  agreement  proved,  but  the  acts  claimed 
to  constitute  such  must  be  unequivocal  In 
their  character,  and  must  have  reference 
only  to  the  carrying  out  of  the  agreement 
In  Wheeler  v.  Reynolds,  at  page  281,  supra. 
Judge  Earl,  following  the  authorities,  laid 
down  the  rule  as  follows:  "The  acts  diould 
be  so  clear,  certain,  and  definite  In  their  ob- 
ject and  design  as  to  refer  exclusively  to  a 
complete  find  perfect  agreement  of  which 
they  are  a  part  execution."  In  defining  what 
facts  wUl  constitute  such  part  performance 
as  would  Justify  a  Judgment  for  specific  per^ 
formance,  the  rule,  as  at  present  settled,  Is 
not  6rdinarlly,  satisfied  by  mere  proof  of  the 
payment  of  the  purchase  price  of  the  land. 
Dunclcel  v.  Dunckel,  141  N.  T.  427,  36  N.  B. 
405;  Cooley  v.  Lobdell,  153  N.  Y.  696,  601, 
47  N.  E.  783,  784.  The  reason  for  this  Is 
stated  by  Judge  Vann  in  Cooley  y.  Lobdell, 
supra,  as  follows:  "That  as  the  purchase 
money  can  be  recovered  back  in  an  action 
at  law  and  the  parties  thus  restored  to  their 
original  position,  the  party  paying  is  not  in- 
jured, no  fraud  is  perpetrated  upon  him  by 
reftisal  to  convey,  and  there  is  no  occasion 
for  a  resort  to  equity."  In  that  case  the 
question  of  how  far  the  making  of  Improve- 
ments constituted  part  performance  was  con- 
sidered*, and  it  was  held  that,  when  >  they  are 
made  in  reliance  upon  the  oral  agreement 
and  are  of  a  substantial  nature,  they  become 
so  connected  with  the  subject-matter  of  the 
contract  as  to  make  refusal  to  perform  un- 
just, and  to  estop  a  party  from  setting  up 
the  statute. 

In  this  case  there  was  much  more  done  by 
the  plaintiff  than  the  payment  of  the  pur- 
chase price  of  the  land.  Had  that,  however, 
been  his  principal,  or  sole,  act,  the  case  would 
still  have  been  distinguished  from  those  in 
which  it  was  deemed  insufficient  The  plain- 
tiff could  not  recover  back  the  purchase  mon- 
eys, which  he  bad  paid  to  the  vendors  of  the 
land.  They  were  third  persons,  as  to  whom 
no  cause  of  action  had  survived  the  transac- 
tion of  sale.  Had  this  been  a  transaction 
where  the  defendalit  could  be  made  liable, 
in  an  action  at  law,  for  the  repayment  of  the 
moneys  paid  by  the  plaintiff,  the  limitation 
of  the  rule  of  part  performance  might  pos- 
sibly 'be  applicable.  But  the  plaintiff,  in  ad- 
dition to  paying  for  the  land,  paid  its  carry- 
ing charges,  in  taxes  and  insurance,  and  he 
paid  for  the  repairs  and  for  improvements. 
The  facts  exhibit  a  situation  where  such  acts 
should,  by  every  fair  and  reasonable  intend- 
ment, be  deemed  to  have  been  done  with  a 
view  to  the  performance  of  the  agreement 
That  Is  to  say,  the  defendant  acting  only  for 
the  plaintiff  in  taking  and  In  holding  the 
title  for  his  benefit,  the  latter  discharged 
the  liability  of  the  true  owner  by  paying  the 
price  of  the  land  and  the  cost  of  carrying 
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and  Improrlng  It  There  was  a  reason  shown 
for  the  making  of  the  agreement  between  the 
parties,  in  that  the  plaintiff,  though  desiring 
to  enter  Into  a  land  speculation,  felt  himself 
disabled  by-  the  exactions  of  the  business  of 
his  employment  and  by  failing  health  and 
vision.  He  bad  personal  reasons  for  not 
wtsbing  to  appear  of  record  as  owner,  in  the 
apprehension  of  becoming  liable  to  perform 
jury  duty,  and,  upon  advising  with  his  sister, 
the  agreement  In  question  results.  He  was 
to  buy  certain  real  estate  and  to  take  title 
in  her  name.  She  agreed  to  hold  the  title  for 
his  benefit  and  to  make  conveyances,  as  he 
might  sell  the  land,  or  might  direct  her. 
After  the  purchases  were  made,  upon  a  sale 
of  a  parcel,  she  recognized  his  right  to  sell 
it  and  to  receive  the  price;  for  she  executed 
the  deed  at  his  direction  and  turned  over  the 
moneys  to  him.  When  he  paid  the  carrying 
dtarges  of  the  property  and  for  the  repairs 
upon  It,  were  not  the  payments  referable, 
unequivocally,  to  the  agreement,  and  in  rec- 
ognition of  his  obligation  towards  the  prop- 
erty as  its  real  owner?  Were  not  his  acta 
and  her  acta  In  accord  with  the  existence  of 
their  agreements?  I  think  that  it  would  be 
a  reproach  to  equity,  if  its  arm  could  not  be 
effectlvdy  stretched  out  to  redress  the 
wrong,  by  compelling  the  defendant  to  com- 
plete the  transaction  by  conveying  the  prop- 
erty to  the  plalntUF. 

In  Jeremiah  v.  Pitcher,  163  N.  T.  674,  67 
N.  Ei.  1113,  we  affirmed  a  Judgment,  though 
without  opinion,  in  a  case  whose  facts  close- 
ly enough  x>arallel  those  of  the  present  case. 
There  the  plaintlfT,  a  real  estate  dealer, 
whose  wife  had  become  insane,  entered  into 
an  agreement  with  the  defendant,  his  daugh- 
ter, to  take  title  to  the  property  in  dispute 
and  to  transfer  the  same  to  him,  or  to  others, 
as  be  might  direct  He  purchased  the  prop- 
«ty  and  had  the  conveyance  made  to  her, 
and  thereafter,  he  paid  the  taxes  and  made 
improveniputs.  On  his  demand  tliat  she 
convey  the  property  she  refused  to  comply; 
whereupon  he  brought  the  action  to  establish 
a  tmst  In  his  favor.  In  defense  she  pleaded 
the  statute  of  frauds,  and  that  the  convey- 
ance to  her  was  a  gift  The  Appellate  Divl- 
sioB  reversed  a  Judgment  of  the  trial  court 
adverse  to  the  plaintiff,  and  ordered  Judg- 
ment In  bis  favor,  holding,  In  substance,  that 
the  case  did  not  come  within  the  statute  of 
frands,  as  it  was  "a  parol  agreement,  fully 
performed  on  the  part  of  the  plaintiff."  26 
App.  Dlv.  407,  49  N.  T.  Supp.  792.  While  the 
facts  differed  in  the  feature  of  the  insane 
wife,  whose  condition  embarrassed  the  plain- 
tiff's dealings  in  real  estate,  yet  the  principle 
of  the  decision  applies.  As  there  was  a  rea- 
son In  that  case  for  putting  the  title  to  the 
property  In  the  daughter's  name,  so  in  the 
present  case  there  was  a  reason  for  putting 
It  In  the  sister's  name.  Whether  one  ^reason 
be  deemed  stronger  tlian  the  other  is  imma- 


terial. The  discretion  of  the  court  might 
competently  be  exercised  for  either.  If  satis- 
fied of  the  fact.  In  Cauda  v.  Totten,  157  N. 
T.  281,  61  N.  E.  989,  land  had  been  purchased 
by  the  defendant  in  his  own  name,  under  an 
oral  agreement  with  the  plaintiff  to  purchase 
it  for,  and  to  convey  it  to,  her  on  receipt  of 
the  amount  of  the  price  paid.  The  action 
was  brought  to  compel  the  defendant  to  con- 
vey to  the  plaintiff,  and  we  held  that  she  was 
entitled  to  recover  on  the  theory  of  part 
performance  of  the  agreement  ~  That  the 
plaintiff  had  performed  on  her  part  in  pay- 
ing the  amount  of  the  purchase  price,  in 
making  repairs  and  paying  taxes.  Insurance, 
and  mortgage  Interest  meanwhile,  were  deem- 
ed to  be  facts  which  Justified  a  court  of  equi- 
ty In  decreeing  specific  performance  on  the 
part  of  the  defendant 

I  think  that  this  Is  a  case,  upon  its  facts, 
where  to  suffer  the  defense  of  the  statute  of 
frauds  to  prevail  against  the  demand  of  the 
plaintiff  would  be  to  cover  fraud,  not  to  pre- 
vent it  and,  for  the  reasons  given,  I  advise 
that  the  order  of  the  Appellate  Division  be 
reversed,  and  that  the  Judgment  of  the  Spe- 
cial Term  be  affirmed,  with  costs  In  both 
courts  to  the  appellant 

CDLLEN,  0.  J.,  and  WERNER,  WILLARD 
BARTLETT,  HISCOCK,  CHASE,  and  COL- 
LIN, JJ.,  concur. 

Order  reversed,  etc. 


<m  N.  T.  72) 
RAMSAT  ▼.  MILLER  et  aL 

(Court  ot  Appeals  of  New  York.    April  25, 
1911.) 

1.  PbIRCIPAL    and   AQENT    ({    163*)— MOTUAL 

Rights  of  Pasties— Ratification. 

One  may  ratify  the  acts  of  another  pur- 
porting to  be  made  on  his  behalf,  whether  that 
other  IS  an  agent  exceeding  bis  authority  or  no 
agent  at  all. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  {{  618^1;  Dec  Dig.  i 
163.*] 

2.  Triai,  (it  163,  174*)— DiBEOTiON  o»  Vbb- 

DICT. 

A  motion  for  a  nonsuit  cannot  be  sustained 
on  account  of  a  defect  in  a  formal  proof  which 
mi^ht  have  been  obviated  unless  the  motion 
points  out  specifically  the  defect;  and  this  rule 
applies  to  a  motion  for  the  direction  of  a  ver- 
dict 

[EH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  371,  398;   Dec  Dig.  i|  163,  174.*] 

3.  Pbincipal  aho  Agent  (|  174*)— Ratifioa- 
TiON— Questions  for  Juby. 

Whether  a  customer  of  stockbrokers  had 
ratified  unauthorized  orders  for  the  purchase 
and  sale  of  stocks  by  their  oSSce  manager  heid, 
under  the  evidence,  to  be  a  question  for  the 
jury. 

[Ed.  Note. — For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  |  725;   Dec  Dig.  {  174.*] 

Werner  and  Collin,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 


•For  otbor  cssea  sea  same  topic  and  section  NUMBER  in  Dec.  Die.  *  Am.  Dig.  Kay  No.  Series  *  Rep'r  IndeXW 


Digitized  by 


Google 


36 


95  NORTHEASTERN  REPORTER 


(N.T. 


AijHon  by  Arthnr  T.  Ramsay  against  Abra- 
ham P.  Miller  and  others.  From  a  Judgment 
of  the  Appellate  Division,  First  Cepartment 
(135  App.  DIv.  503,  120  N.  T.  Supp.  523),  af- 
firming a  judgment  entered  on  a  directed 
verdict  for  plaintiff,  defendants  appeal.  Re- 
versed. 

Benjamin  N.  Cardozo,  for  appellants.  Wil- 
liam W.  Mumford,  for  respondent 

CULLEN,  C.  J.  [1]  The  defendants  were 
stockbrokers  In  the  city  of  New  York,  hav- 
ing a  branch  office  In  Washington,  of  which 
one  LiUdwlg  was  the  manager.    In  January, 

1907,  the  plaintiff  commenced  to  speculate 
in  stocks  through  the  Washington  branch, 
depositing  the  sum  of  $1,000  to  which  were 
subsequently  added  the  further  sums  of 
$3,000  and  $2,000.  On  July  6th  the  plaintiff 
ordered  the  sale  of  all  the  stocks  the  defend- 
ants were  carrying  for  him,  and  that  his  ac- 
count be  closed.  On  the  8th  be  received  a 
message  from  Ludwig's  wife  stating  that 
Ludwig  was  at  home  ill,  and  the  plaintiS 
w«it  to  see  him.  Ludwlg'  then  told  the 
plaintiff  that  his  money  was  all  gone,  that 
he,  Ludwlg,  had  not  given  the  defendants  or- 

-flers  for  the  purchase  of  the  stock  the  plain- 
tiff had  ordered,  but  for  other  stocks  not 
directed  by  the  plaintiff,  end  then  said  to 
the  plaintiff:  "If  you  will  just  be  quiet  and 
will  not  do  anjrthlng  about  it,  I  will  readjust 
this  matter,  and  pay  you  your  money."  Lud- 
wig's wife  said  to  the  plaintiff:  "Mr.  Ram- 
say, this  house  belongs  to  me,  and  you  know 
that  it  is  worth  $4,000  or  $5,000,  and  I  will 
deed  it  to  you  to  pay  back  the  money  that 
has  been  wrongfully  used  of  yours."  She  al- 
so said  that  her  brother  had  money,  and  she 
would  send  for  him  and  they  would  adjust 
this  matter.  Finally,  the  plaintiff  told  Lud- 
wlg that  he  would  wait  for  an  adjustment  to 
be  made.  On  cross-examination  he  testified 
that  Ludwlg  and  his  wife  stated  to  him  that, 
if  he  would  be  quiet  and  would  not  do  any- 
thing about  it,  Ludwlg  would  adjust  the  mat- 
ter and  save  the  plaintiff  his  money,  and 
that  the  plaintiff  told  Ludwlg  that  he  would 
keep  quiet  If  he  would  adjust  the  matter, 
as  he  promised.  Lndwlg  subsequently  gave 
to  the  plaintiff  as  security  a  policy  of  life 
insurance  and  also  some  shares  of  mining 
stock.  These  were  returned  to  Ludwlg  In 
the  winter  of  1907,  or  in  the  early  part  of 

1908.  After  this  conversation,  the  plain- 
tiff did  not  tell  the  defendants  anything 
about  the  transaction  until  November  8, 
1907,  when  be  first  communicated  with  the 
defendants  about  the  wrong  that  Ludwlg 
bad  done,  and  this  action  was  commenced  on 
February  5,  1908.  The  answer  of  the  de- 
fendants was  to  the  effect  that  the  plaintiff's 
deposit  had  been  exhausted  except  a  balance 
of  $11.02  by  losses  on  purchases  and  sales 
made  for  his  account,  and  by  payments  made 
tp  him  of  money.  The  defendants  rendered 
the  plaintiff  a   statement  of   bis  accounts 


showing  the  varlons  transactlbna  which  they 
claimed  to  have  been  effected  on  his  behalf. 
This  account  the  plaintiff  repudiated.  On 
the  trial  It  was  proved  by  the  plalntifTs  testi- 
mony, which  was  not  contradicted,  that 
nearly  all  the  purchases  and  sales  assumed 
to  be  made  by  the  defendants  on  his  account 
were  not  authorized  by  him,  but  ordered  by 
Ludwlg  without  the  plalntifTs  authority. 
Excluding  the  unauthorized  transactions,  the 
balance  due  the  plaintiff  was  the  -sum  of 
$5,860  and  Interest.  Of  the  Items  charged 
ngalnst  the  plaintiff  In  defendants'  account 
$1,930  was  drawn  by  Ludwlg,  by  his  checks 
as  manager,  on  the  defendants'  bank  account 
in  Washington  and  appropriated  to  bis  own 
use.  The  defendants,  after  having  requested 
the  direction  of  a  verdict  against  them  for 
the  balance  of  $11.02,  which  was  denied,  ask- 
ed the  court  to  submit  the  case  to  the  jury  on 
the  question  of  ratification.  This  request 
was  also  denied,  to  which  the  defendants  ex- 
cepted, and  the  court  directed  a  verdict  in 
the  plaintiff's  favor  for  the  full  amount 
claimed  and  interest 

The  question  in  this  case  Is,  Was  the  evi- 
dence sufficient  to  require  the  submission  to 
the  jury  of  the  question  whether  the  plain- 
tiff bad  not  ratified  Ludwig's  unauthorized 
orders  for  the  purchase  and  sale  of  stocks? 
As  to  the  $1,950  drawn  by  Ludwlg  from  de- 
fendants' bank  account  and  appropriated  by 
him,  we  see  no  theory  on  wMch  the  charge  of 
that  sum  against  the  plaintiff  can  be  sus- 
tained. But  the  remainder  of  the  account 
rendered  by  the  defendants  presents  a  very 
different  question.  It  is  true  that  Ludwlg 
was  the  defendants'  agent  not  that  of  the 
plaintiff.  But  this  fact  did  not  necessarily 
preclude  the  plaintiff  from  ratifying  his  acts. 
One  may  ratify  the  acts  of  another  purport- 
ing to  be  made  on  his  behalf  whether  that 
other  is  an  agent  exceeding  his  authority  or 
no  agent  at  all.  Huffcut  on  Agency,  §  30. 
This  principle  is  recognized  by  this  court  in 
Hamlin  v.  Sears,  82  N.  Y.  327,  where  Judge 
Earl  said:  "The  general  doctrine  that  one 
may,  by  affirmative  acts,  and  even  by  silence, 
ratify  the  acts  of  another  who  has  assumed 
to  act  as  his  agent  is  not  disputed.  It  is 
illustrated  by  many  cases  to  be  found  in  the 
books,  and  set  forth  by  all  the  text-writers 
upon  the  law  of  agency  [dtiug  authorities]. 
But  the  doctrine  properly  applies  only  to 
cases  where  one  has  assumed  to  act  as  agent 
for  another,  and  then  a  subsequent  ratifica- 
tion is  equivalent  to  an  original  authority." 
82  N.  Y.  330.  It  is  urged  on  this  appeal  that 
there  was  no  proof  that  the  sales  and  pur- 
chases of  stocks  charged  against  the  plaintiff 
were  directed  by  Ludwlg  ostensibly  on  plain- 
tiff's account  No  such  point,  however,  was 
made  on  the  trial,  which  seems  to  have  pro- 
ceeded on  the  assumption  that  the  transac- 
tions were  so  directed.  Proof  of  the  sales 
and  purchases  made  in  the  account  was  ren- 
dered unnecessary  by  the  stipulation  of  the 
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parties  that  the  transactlonB  had  actuallr 
been  made,  reserving,  however,  the  plaintiff's 
repndlHtlon  of  the  defendants'  authority  to 
make  them  on  his  account.  Had  the  point 
now  i-alsed  been  suggested  on  the  trial,  the 
defendants  could  have  made  further  proof. 

[2]  It  Is  settled  practice  that  a  motion 
for  a  nonsuit  cannot  be  sustained  on  account 
of  a  defect  In  formal  proof  which  might 
have  been  obviated,  nnless  the  motion  points 
oat  apeclflcally  the  defect  (Blnsse  v.  Wood, 
S7  N.  Y.  526;  Gerdlng  v.  Haskhi,  141  N.  X. 
514,  38  N.  E.  601),  and  the  rule  must  be  the 
same  on  a  motion  for  the  direction  of  a  ver- 
dict. 

[3]  The  final  question  in  the  case  Is,  there- 
fore, whether  the  evidence  of  ratification  was 
Bocb  as  to  require  Its  submission  to  the  jury. 
We  think  it  was.  Ratification  is  based  on 
assent,  which  may  be  either  express  or  Im- 
plied. If  the  principal  adopts  the  acts  of  the 
agent,  it  is  the  same  as  If  he  had  originally 
conferred  authority  upon  the  agent  While 
silence  alone  In  many  cases  may  be  Insuffi- 
cient to  constitute  ratification,  still  It  Is  com- 
petent evidence  for  the  purpose.  In  this  case 
there  was  proof  that  the  plaintiff  not  only 
r^nalned  silent  for  some  months,  hut  that  he 
agreed  to  remain  silent,  and  that  he  received 
from  Lndwlg  certain  securities.  If,  in  con- 
sideration of  the  agreement  of  Ludwlg  and 
bis  wife  and  of  the  securities  turned  over  to 
him,  he  agreed  to  accept  the  pnrcbasea  and 
sales  ordered  by  Ludwlg  as  aathorlzed  and 
to  looit  to  him  for  the  payment  of  the  losses 
thereon,  then  there  was  a  ratification  of 
Lndwlg's  acts.  Whether  this  was  the  fair 
Import  of  the  negotiations  and  transactions 
between  the  plaintiff  and  Ludwlg  was  a  ques- 
tion of  fact  to  be  determined  by  the  jury. 

Tbe  Judgment  should  be  reversed,  and  a 
new  trial  granted,  costs  to  abide  the  event. 

GRAY,  VANN,  and  HISCOCK,  JJ.,  concur. 
WKRNER  and  COLLIN,  JJ.,  dissent; 

Jodgment  reversed,  etc; 


(260  IlL  n.) 

riNKELSTBIN  v.  LYONS. 

(Sopreme  Court  of  Illinois.     April  19.  1911.) 

Apfkai.  and  Ebbos  (S  439*)— ErracT  or  Ap- 
peal— POWEBS  OF  TBIAL  COUBT— OBDKB  AP- 

PBoviwo  Appeal  Bond — Vacation. 

Since  judgments  and  orders  are  under  the 
eoart's  control  daring  the  term  in  which  they 
ar«  entered,  and  may  be  set  aside,  the  court 
haa  power  to  set  aaide  an  order  approving  an 
appeal  bond  at  the  term  at  which  the  judgment 
was  rendered. 

[E<d.  Note.— For  other  eaaes,  see  Appeal  and 
Error.  Dec.  Dig.  i  439.»] 

Appeal  from  Appellate  Conrt,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Oook 
County;    Ben  M.  Smith,  Judge. 

Action  by  Sadie  Finkd^teln,  by  Samuel 


Flnkelsteln,  against  Samuel  Lyon^  From 
an  order  of  the  Appellate  Court,  denying 
a  motion  to  reconsider  Its  order  striking  the 
transcript,  and  from  a  judgment  against 
pliiintlff  for  costs,  plaintiff  appeals.  Judg- 
ment affirmed. 

McQllvray,  Eames  &  Maclean  and  Warren 
Pease,  for  appellant  David  K.  Tone  and 
Bernard  J.  Brown,  for  appellee. 

FARMER,  J.  Appellant  sued  appellee  In 
the  superior  court  of  Cook  county  for  dam- 
ages for  criminal  assault  A  verdict  was 
returned  in  her  favor  June  16,  1910,  and 
on  July  16,  1910,  after  overruling  a  motion 
by  appellee  for  a  new  trial,  the  court  render- 
ed judgment  on  the  verdict  Appellee  pray- 
ed an  appeal  to  the  Apt)ellate  Court  for  the 
First  District,  which  was  granted  upon  con- 
dition that  he  file  an  appeal  bond  within 
30  days  in  the  sum  of  $17,600,  bill  of  excep- 
tions to  be  filed  within  60  days.  On  July 
16th  appellee  presented  his  appeal  bond, 
which  was  approved  by  the  court  and  filed. 
On  July  28th.  which  was  during  the  term  at 
which  the  judgment  was  rendered,  appellee 
filed  motions  in  the  superior  court  to  set 
aside  the  approval  of  the  appeal  bond,  to  set 
aside  the  order  denying  the  motion  for  a  new 
trial,  and  to  set  aside  the  judgment  and 
grant  a  new  trial  on  the  ground  of  newly 
discovered  evidence.  These  motions  were 
continued  to  the  August  term,  during  which 
term  they  were  allowed,  the  order  approving 
the  appeal  bond  vacated,  the  judgment  set 
aflde,  and  a  new  trial  awarded.  Appellant 
objected  to  the  court  considering  or  allow- 
ing these  motions,  and  on  the  20th  day  of 
October,  1910,  she  filed  in  the  Appellate 
Court  for  the  First  District  a  transcript  of 
the  record  of  the  superior  court  and  moved 
to  dismiss  the  appeal,  with  statutory  dam- 
ages, on  the  ground  that  the  superior  court 
bad  no  Jurisdiction  to  make  any  order  in 
the  case  after  the  appeal  bond  was  approved 
and  filed.  The  Appellate  Conrt  struck  the 
transcript  from  the  files,  and  appellant  there- 
upon entered  her  motion  for  a  reconsldera" 
tlon  by  the  Appellate  Court  of  the  ord» 
striking  the  transcript  from  the  files  and 
refusing  to  dismiss  the  appeal,  with  damages. 
This  motion  was  also  denied  by  the  Appellate 
Court,  and  a  Judgment  for  costs  entered 
against  appellant  The  Appellate  Court 
granted  a  certificate  of  importance,  and  she 
has  prosecuted  this  appeal  from  the  order 
and  judgment  of  the  Appellate  Court 

The  question  raised  by  this  appeal  la 
whether  the  superior  court  had  Jurisdiction 
and  authority  to  entertain  a  motion  to  set 
aside  the  order  approving  the  appeal  bond 
and  grant  a  new  trial  at  the  term  at  which 
the  Judgment  was  entered.  While  the  or- 
ders setting  aside  the  approval  of  the  ap- 
peal bond  and  granting  a  new  trial  were  not 
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made  at  the  term  at  which  the  Judgment  was 
entered,  the  motions  were  filed  at  that  term 
and  continued  to  a  sulweqnent  term.  No 
question  la  raised  as  to  the  authority  of  the 
court  to  continue  the  motions  and  act  upon 
them  at  a  subsequent  term,  if  it  bad  authori- 
ty to  entertain  the  motions  at  the  term  at 
which  the  Judgment  was  entered.  Appel- 
lant's only  contention  is  that,  when  the  ap- 
peal was  perfected  by  the  filing  and  approval 
of  the  bond,  the  case  was  thereafter  beyond 
the  Jurisdiction  of  the  superior  court  and 
was  pending  in  the  Appellate  Court,  and  the 
superior  court  had  no  authority  or  Jurisdic- 
tion to  make  any  order  whatever  in  the  case. 

Appellant  relies  upon  decisions  of  this 
court,  in  which  it  was  said  that  after  the 
approval  of  an  appeal  bond  the  case  would 
be  considered  as  pending  in  the  court  to 
'  which  the  appeal  was  taken,  and  under  those 
conditions  it  would  be  beyond  the  power 
and  Jurisdiction  of  the  trial  court  to  ehter 
any  order  in  the  case  atFecthig  the  rights  of 
the  parties.  This  rule  was  announced  In 
view  of  the  fact  that  the  appeal  had  been 
perfected  and  was  still  in  force,  and,  of 
course,  under  such  circumstances  it  would' 
not  be  within  the  Jurisdiction  of  the  trial 
court  to  malce  any  further  order  or  take  fur- 
ther steps  in  the  case.  The  decisions  of  this 
court  relied  on  by  appellant  are  Owens  v. 
McKethe,  5  Oilman,  79,  Reynolds  v.  Ferry, 
11  111.  534,  Smith  v.  (Jhytraus,  152  111.  ,664. 
38  N.  E.  911,  Cowan  v.  Curran,  216  111.  593, 
75  N.  B.  822,  and  Merrifleld  v.  Cottage  Piano 
&  Organ  Co.,  238  111.  626,  87  N.  B.  379,  128 
Am.  St  Rep.  148.  An  examination  of  those 
cases  will  show  that  the  question  here  rais- 
ed was  not  Involved  In  any  of  them. 

In  Brlggs  V.  Dunne,  163  111.  36,  46  N.  B. 
628,  the  precise  question  before  us  was  in- 
volved, and  determined  contrary  to -the  con- 
tention of  appellant  In  that  case  a  final  de- 
cree was  entered,  an  appeal  prayed  and 
allowed,  and  an  appeal  bond  filed  and  ap- 
proved. Afterwards,  and  during  the  same 
term  of  the  court,  appellee  entered  a  motior 
to  vacate  the  order  approving  the  appeal 
lK>nd  on  the  ground  that  the  sureties  were 
Insolvent  and  the  bond  worthless.  The  ap- 
pellants resisted  the  motion,  but  it  was  al- 
lowed and  an  order  entered  vacating  the  ap- 
proval of  the  bond,  and  a  further  order  was 
entered  requiring  a  good  and  sufficient  ap- 
peal bond  to  be  filed  within  five  days.  This 
latter  order  was  not  complied  with-  All  this 
appeared  from  the  transcript  of  the  record 
filed  by  appellants  in  the  Supreme  Court, 
and  it  was  contended  by  the  appellants  there, 
as  it  is  by  the  appellant  here,  that  when 
the  appeal  bond  was  filed  and  approved  the 
case  was  thereafter  to  be  considered  as  pend- 
ing in  the  Supreme  Court  and  the  circuit 
court  had  no  Jurisdiction  to  make  the  order 
vacating  the  approval  of  the  appeal  bond 


and  requiring  another  bond  to  be  filed. 
Owens  V.  McKethe,  supra,  and  Reynolds  v. 
Perry,  supra,  were  relied  on  by  appellants 
there  in  support  of  their  contention;  but 
this  court  held  that  the  circuit  court  had  au- 
thority to  entertain  the  motion  to  vacate  the 
order  approving  the  appeal  bond  at  the  term 
at  which  the  decree  was  entered  and  the 
bond  approved.  The  court  said  (163.  111.  38, 
46  N.  B.  628):  "It  is  a  famiUar  rule,  and 
one  well  understood,  that  a  circuit  court 
may,  upon  a  proper  showing,  during  the  term 
at  which  a  Judgment  or  decree  is  rendered, 
modify  or  set  aside  such  Judgment  or  decree. 
In  other  words,  during  the  term  of  court  the 
court  has  free  power  and  control  over  its 
orders  and  Judgments,  and  they  may  be 
modified  or  set  aside  upon  a  proper  showing, 
as  Justice  may  require.  If  the  court  has 
the  power  to  vacate  a  Judgment  or  decree 
during  the  term.  It  Is  plain  that  the  ordor 
vacating  the  Judgment  approving  the  bond 
was  one  within  the  Jurisdiction  of  the  court 
and  after  that  order  was  entered  appellants' 
appeal  was  at  an  end,  unless  a  new  bond 
should  l>e  filed  within  the  time  limited  by  the 
court.  As  that  was  not  done,  the  appeal  is 
not  properly  here,  and  the  motion  to  dismiss 
the  appeal  will  be  allowed." 

The  Brlggs  Case  is  decisive  of  the  one  be- 
fore us.  Appellant  admits  that  it  is  in  point, 
but  insists  it  is  not  In  harmony  with  previous 
and  subsequent  decisions,  and  should  not 
control  the  decision  of  this  case.  We  find 
no  inconsistency  between  the  Brlggs  Case  and 
the  cases  relied  upon  by  appellant  nor  do 
we  see  any  ground  for  questioning  the  sound- 
ness of  the  rule  announced  in  the  Brlggs 
Case.  It  lias  always  been  held  in  this  state 
that  the  orders  and  Judgments  of  a  court 
are  under  its  control  during  the  term  at 
which  they  are  entered,  and  may  be  set  aside 
during  the  term.  If  the  court  may  set  aside 
a  Judgment  during  the  term  at  which  It 
was  rendered,  we  see  no  reason  why  it  may 
not  set  aside  an  order  approving  an  appeal 
bond  also.  It  would,  of  course,  be  necessary 
to  vacate  the  order  approving  the  bond  be- 
fore the  Judgment  could  be  set  aside;  for 
until  that  was  done  the  case  would,  as  said 
in  the  cases  relied  upon  by  appellant,  l>e 
considered  as  removed  from  the  Jurisdiction 
of  the  trial  court  to  the  court  to  which  the 
appeal  was  taken.  Here  the  court  proceeded 
properly  by  first  vacating  the  order  approv- 
ing the  appeal  bond.  That  the  court  had 
authority  to  make  the  order  that  it  did  make 
is  settled  by  the  Brlggs  Case.  Whether  It 
erred  in  the  exercise  of  that  authority  and 
Jurisdiction  can  only  b^  determined  after 
the  case  is  disposed  of  and  final  Judgment 
rendered  in  the  superior  court 

The  Judgment  of  the  Appellate  Court  i» 
afiBrmed. 

Judgment  afiirmed. 
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HAMMOND  v.  QTjOS  et  al. 
(Snpreme  Court  of  Illinois.     April  19,  1911.) 

1.  Rkcords  (f  9*)— Rboibtbation  of  Land 
TiTUts— Evidence— Abstbaot  of  Titxe. 
Under  Hurd's  Rer.  St.  1909,  c.  30,  g  61,  on 
the  subject  of  registration  of  land  titles,  provid- 
ing that  the  examiner  may  receive  in  evidence 
any  abstract  of  title  or  certified  copy  made  in 
the  ordinary  coarse  of  business  by  makers  of  ab- 
stracts, an  uncertified  copy  of  the  copy  of  an 
abstract  is  not  aamissible  before  an  examiner, 
even  though  the  first  copy  was  properly  certi- 
fied. 

[Ed.  Note. — ^For  other  cases,  see  Records,  I>ec. 
Dig.  {  9.»] 

'2.  Rbcobdb  (f  9*)— Reoibtbatioit  of  Lard 
TITI.E&— EviDKNcas— Abstbact  of  Title. 
Under  the  direct  provisions  of  Hurd's  Rev. 
St  1909,  c.  30,  S  61,  abstracts  of  title  made  by 
an  abstract  company  and  those  made  by  the 
recorder  in  the  regular  course  of  business  are 
admissible  in  a  proceeding  to  register  the  title  of 
land. 

[Ed.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  {  9.*] 

3.  Records    (8    9*)— Registration    of  Lard 
Titles — Pboceedinqs — Decree. 

In  a  proceeding  to  register  the  title  of  land 
npon  which  there  had  been  a  tax  deed,  a  decree 
tliat  the  tax  deed  should  be  set  aside  as  a  cloud 
npon  title,  on  condition  that  the  owner  pay  to 
the  holder  of  the  tax  deed  the  amount  found  due 
for  Interest  and  principal  within  30  days  from 
the  entry  of  the  decree,  and  that  the  title  be 
listed  forthwith,  is  improper;  for  under  it  the 
owner  could  transfer  the  property  during  the  : 
days,  to  the  prejudice  of  the  holder  of  the  tax 
title,  leaving  him  without  security. 

[E2d.  Note.— For  other  cases,  see  Records,  Dec. 
Dig.  i  9.*] 

4.  Costs  (|  256*)— On  Appeait— Expenses  in 
Making  the  Record. 

Where  defendants  in  a  proceeding  to  regis- 
ter the  title  of  land  filed  three  separate  answers 
and  three  sets  of  exceptions  to  the  master's  re- 
port, and  took  three  separate  appeals,  and  unit- 
ed them  all  in  the  appellate  court,  unnecessary 
costs  were  incurred,  for  which  they  are  liable. 
[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  Si  968-971;  Dec  Dig.  {  256.*] 

Appeal  from  Circuit  Court,  Cook  Connty; 
John  Olbbons,  Judge. 

Application  by  Harold  E.  Hammond  to 
register  his  title  to  certain  land.  Jacob  GIos 
and  others  answered,  and  denied  the  appli- 
cant's title.  From  a  decree  for  the  appli- 
cant defendants  appeal.  Reversed  and  re- 
manded. 

John  R.  O'Connor,  for  appellants.  Victor 
M.  Harding,  for  appellee. 

HAND,  J.  This  was  an  application  filed 
by  the  appellee  in  the  circuit  court  of  Cook 
coanty  to  register  his  title  under  the  act 
concerning  land  titles,  commonly  known  as 
the  "Torrens  Law,"  to  the  S.  %  of  the  S.  W. 
%  of  the  S.  W.  %  of  section  30,  township 
37  N.,  range  16  E.  of  the  third  principal 
meridian  (excepting  railroad  right  of  way), 
being  18.214  acres,  more  or  less.  In  Cook 
county,  111.  It  was  averred  that  the  appel- 
lants held  a  tax  deed  to  said  premises.  The 
appellants  filed  answers,  in  which  they  de- 


nied title  in  the  appellee,  and  urged  that  the 
act  under  which  the  title  was  s<>ught  to  be 
registered  was  unconstitutional.  The  case 
was  referred  to  an  examiner  of  titles,  who 
filed  a  report  finding  that  the  title  in  fee 
to  said  premises  was  in  the  appellee,  that 
the  premises  were  vacant  and  unoccupied, 
that  the  tax  deed  held  thereon  by  the  appel- 
lants, or  through  which  they  claimed  title, 
was  void,  and  recommoided  that  such  tax 
deed  be  canceled,  upon  the  payment  to  the 
appellants  of  the  sum  of  $416,  and  that  the 
appellee  have  his  title  registered.  There- 
upon the  court  entered  a  decree  that  the  tax 
deed  held  by  the  appellants,  or  through 
which  they  claimed  title,  be  set  aside^  that 
within  30  days  the  appellee  pay  to  the  appel- 
lants the  sum  of  |416,  and  that  In  default  of 
such  payment  the  application  should  stand 
dismissed,  at  the  cost  of  the  appellee,  and 
that  the  title  of  the  appellee  be  registered 
forthwith;  and  this  appeal  has  been  prosecut- 
ed to  reverse  said  decree. 

The  appellants  concede  that  this  court 
has  held  the  Torrens  law,  as  amended,  con- 
stitutional, and  make  no  contention  on  that 
branch  of  the  case.  Waugh  v.  OIos,  246 
in.  604,  92  N.  B.  974;  Culver  v.  Waters,  248 
111.  163,  93  N.  El  747.  Two  questions,  only, 
are  argued  in  the  briefs  filed  In  this  court 

It  is  first  contended  that  no  proper  founda- 
tion was  laid  for  the  Introduction  In  evidence 
of  the  abstract  of  title  npon  which  the  ap- 
pellee relied  to  show  title  in  himself.  The 
section  of  the  statute  authorizing  the  Intro- 
duction of  abstracts  of  title  In  evidence  In 
this  class  of  cases  reads,  In  part  as  follows: 
"The  examiner  may  receive  in  evidence  any 
abstract  of  title  or  certified  copy  thereof, 
made  in  the  ordinary  course  of  business  by 
makers  of  abstracts;  but  the  same  shall  not 
be  held  as  more  than  prima  fade  evidence 
of  title,  and  any  part  or  parts  thereof  may 
be  controverted  by  other  competent  proofs." 
Hurd's  Stat  1909,  |  18,  p.  649. 

[1]  The  abstract  of  title  admitted  In  erU 
dence  by  the  examiner  consisted  of  three 
parts:  (1)  An  abstract  showing  chain  of 
title  from  the  United  States  In  184i7  to  No- 
vember 28,  1881,  designated  "a  true  copy," 
and  signed,  "Handy  &  Co.,"  and  "Haddock, 
Vallette  &  Rlckcords";  (2)  a  conthitfation 
from  November  28,  1881,  to  January  16, 
1902,  signed,  "Chicago  Title  &  Trust  Com- 
pany, by  Cbas.  R.  Dalrymple,  Ass't  Sec'y"; 
(3)  a  continuation  from  January  16,  1902,  to 
May  26,  1909,  signed,  "Abel  Davis,  Record- 
er." Charles  R.  Dalrymple  testified  his  com- 
pany furnished  the  parts  of  the  abstract 
signed  by  Handy  &  Co.,  Haddock,  Vallette 
&  Rlckcords,  and  the  Chicago  Title  tc  Trust 
Company,  by  Charles  R.  Dalrymple,  assist- 
ant secretary;  that  the  part  signed  by  Han- 
dy A  Co.  and  Haddock,  Vallette  &  Rlckcords 
was  made  by  Handy  &  Co.,  and  thereafter 
copied.  Including  the  signature  of  Handy  & 
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do.,  by  Haddock,  Vallette  &  Rickconfs,  and 
then  signed  by  Haddock,  Vallette  A  Rlck- 
cords,  and  that  the  copy  Introduced  in  evi- 
dence waa  prepared  by  his  company,  although 
not  certified,  from  the  copy  signed  by  Handy 
&  Co.  and  Haddock,  Vallette  &  Rickcorda. 
This  part  of  the  abstract  was,  therefore,  at 
inost,  only  a  copy  of  a  copy;  the  last  copy 
hot  being  certified.  The  statute  provides  for 
the  admission  of  a  "certified  copy,"  but 
clearly  not  for  the  admission  of  an  uncer- 
tliled  copy  of  a  copy,  even  though  the  first 
icopy  was  properly  certified.  We  think,  there- 
fore, the  part  of  the  abstract  signed  by  Han- 
'dy  &  Oo.  and  Haddock,  Vallette  &  Rlck- 
cords,  which  was  admlttea  tn  evidence,  was 
not  an  original  abstract,  nor  was  It  so  certi- 
fied as  to  entitle  it  to  admission  In  evidence 
as  a  certified  copy. 

[2]  Mr.  Dalrymple  further  testified  he  had 
been  actively  engaged  In  making  abstracts 
in  the  city  of  Chicago  for  15  years,  and  that 
the  Chicago  Title  &  Trust  Company  was  en- 
gage in  making  abstracts  of  title,  and  his 
testimony  shows  that  the  first  continuation  of 
the  abstract  was  made  In  the  ordinary 
course  of  business  by  the  Chicago  Title  & 
Trust  Company  under  his  supervision  and 
direction,  and  was  duly  signed  by  the  Chi- 
cago Title  &  Trust  Company,  by  himself,  as 
assistant  secretary.  J.  G.  Norris  testified  he 
was  an  employ^  in  the  recorder's  office  of 
Cook  county,  and  his  testimony  shows  that 
the  second  continuation  of  the  abstract  was 
made  in  the  recorder's  office  of  Cook  county 
under  his  supervision  and  direction,  in  the 
ordinary  course  of  business,  and  was  signed 
by  the  recorder.  We  think  both  continua- 
tions were  properly  admitted  in  evidence. 
Wa'ugh  V.  Glos,  supra;  Culver  v.  Waters, 
supra. 

[3]  The  decree  entered  in  this  case  pro- 
vides that  the  tax  deed  held  by  the  appel- 
lants, or  under  which  they  claim  title,  be 
set  aside  as  a  cloud  upon  the  title  of  the  ap- 
pellee, upon  condition  that  appellee  pay  to 
the  holder  of  the  tax  deed  the  amount  found 
to  be  due  for  principal  and  interest  and  costs 
witliln  30. days  from  the  entry  of  the  decree, 
and  that  in  default  thereof  the  application 
be  dismissed,  at  the  cost  of  the  appellee,  and 
that  the  title  of  the  appellee  be  registered 
forthwith.  A  decree  similar  to  this  in  Mi- 
halik  V.  Glos,  247  111.  597,  93  N.  E.  372,  was 
reversed  on  the  ground  that  the  rights  of 
the  defendants  were  not  properly  protected 
by  the  decree.  In  this:  That,  during  the  30 
days  provided  for  the  payment  of  the 
amount  decreed  to  be  paid  defendants,  com- 
plainants might  transfer  the  property  to  the 
Injury  of  the  defendants.  To  the  same  effect 
U  Cregar  v.  Spltzer,  244  111.  208,  91  N.  B. 
418.  We  are  unable  to  distinguish  the  de- 
cree entered  In  this  case  from  the  decrees  in 
those  cases. 


[4]  The  appellants  have  padded  this  record 
by  filing  three  separate  answers  and  three 
sets  of  exceptions  to  the  examiner's  report, 
and  have  prayed  separate  appeals,  filed  sep- 
arate appeal  bonds,  and  separately  assigned 
error,  and  then  in  this  court  treated  the  pro- 
ceeding as  one  appeal.  We  think  by  this 
method  of  procedure  unnecessary  costs  were 
made  In  preparing  the  record  for  removing 
the  case  to  tills  court,  which  costs  should  be 
paid  by  the  appellants. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  will  be  remanded  to 
that  court  for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed;  the 
appellants  to  pay  one-half  and  the  appellee 
one-half  of  the  costs  incurred  by  this  appeaL 

Reversed  and  remanded. 

(Bon.  t« 
BOLLES  et  al.  r.  PRINCE  et  at 
(Supreme  Court  of  Illinois.     April  19,  1911.) 

1.  STAT0TES  (I  125*>— TlTLB— SUBJBCT-MaT- 
IBS 

The  <Atr  election  act  (Hurd's  Rev.  St.  1909. 
c.  46,  §§  155-287d),  entitled  "An  act  regulating 
the  holding  of  elections  and  declaring  the  result 
thereof  in  cities  and  villages  and  incorporated 
towns  in  this  state,"  in  so  far  as  it  controls  the 
expenses  of  town  elections,  is  not  objectionable 
as  including  a  subject  not  within  the  title  of  the 
act. 

[Kd.  Note.— For  other  cases,  see  Statutes,  Dec 
Dig.  i  125.*] 

2.  Towns  (§  28*)  —  EleotioSS  —  Siatutbs — 
"Election  in  a  City." 

The  city  election  act  (Huid's  Rev.  St  1909. 
c.  46;  §5  1.55-287d),  regulating  elections  in  cit- 
ties,  includes  town  elections,  so  far  as  the  terri- 
tory of  the  town  is  within  the  boundaries  of  the 
city,  since  to  that  extent  the  joint  election  is  an 
"election  in  a  city." 

[Ed.  Note. — For  other  cases,  see  Towns,  Dec. 
Dig.  §  28.*] 

3.  Towns  (8  43*)  —  Blectiows  —  Expenses  — 

Statutes 

The  city  election  act  (Hurd's  Rev.  St.  1309, 
c.  46,  §§  155-287d)  is  not  violative  of  Const  art 
9,  i§  9,  10,  prohibiting  the  imposition  of  taxes 
on  a  municipal  corporation,  except  by  its  cot^ 
I>orate  authorities  and  for  corporate  purposes, 
in  that  expenses  incurred  by  election  commis- 
sioners Id  a  township  eiection  are  imposed  on 
the  township;  it  being  a  public  corporation,  ex- 
isting only  for  public  purposes  connected  with 
the  state  government  and  its  revenues,  in  the 
absence  of  an  express  constitutional  restriction, 
subject  to  legislative  control. 

[Ed.  Note.— For  other  cases,  see  Towns,  Dee. 
Dig.  §  43.*] 

4.  Towns  (f  43*)  — Township  E^ectioks  — 
CiTT  Election  Act— Judges  and  Gi.ebk»— 
Payment. 

The  city  election  act  (Hurd's  Rev.  St 
1909,  c.  46,  |§  155-287d)  requires  the  county  to 
pay  the  salaries  of  the  election  commissioners 
and  chief  clerks,  and  the  city  to  pay  all  ex- 
penses incurred  by  the  board  of  election  com- 
missioners, and  declares  that  the  judges  and 
clerks  of  the  election  shall  be  allowed  $5  a  day 
paid  in  all  city  elections  by  the  city,  and  all 
state  and  county  elections  by  the  county,  but 
no  provision  Is  made  as  to  the  corporation's  lia- 
bility to  pay  them  in  case  of  a  township  elec- 
tion.   Held  that,  where  a  township  election  was 
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held  in  a  township  containing  a  dty  tliat  had 
adopted  such  act,  the  township  was  liable  for 
the  pay  of  the  judges  and  clerics,  but  was  not 

liable  for  the  rent  of  places  to  tiold  the  election, 
or  for  printing  and  miscellvieous  expenses,  such 
expenseg  incurred  by  the  commissioners  being 
payable  by  the  city;  nor  was  the  township  lia- 
ble for  the  compensation  of  judgps  and  clerks 
when  township  ofiBcers  were  elected  at  a  city 
election,  the  city  being  required  to  pay  for  their 
services  under  such  circumstances,  by  section 
284. 

[Ei.  Note.— For  other  cases,  see  Towns,  Dec. 
Dig.  S  43.*] 

Appeal  from  Circnlt  Oourt,  Vermilion  Coun- 
ty;  W.  B.  Scholfleld,  Jndge. 

Mandamns  on  petition  of  H.  H.  BoUes  and 
others  against  William  Prince  and  others.  A 
demurrer  to  the  petition  was  sustained,  and 
the  petition  dismissed,  and  petitioners  ap- 
peal. Beversed  and  remauided,  with  direc- 
tions. 

I.  A.  Love  and  J.  B.  Mann,  for  appellants. 
Rearlck  &  Meeks,  for  appellees. 

DUNN,  J.  The  city  of  Panvlile  adopted 
the  city  election  act  (Hurd's  St  1909,  p.  984), 
and  the  first  election  held  under  Its  provi- 
sions was  the  township  election  on  April  5, 
1910.  The  dty  of  Danrllle  includes  a  part 
of  the  territory  of  the  town  of  Danville. 
After  the  election  the  board  of  election  com- 
missioners presented  to  the  board  of  town 
auditors  of  the  town  of  Danville  a  bill  for 
the  expenses  of  conducting  the  registration 
and  election  In  that  part  of  the  city  within 
the  town  of  Danville.  The  bill  Included  the 
compensation  of  the  Judges  and  clerks  of 
election,  $2,040;  rent  of  places  for  registra- 
tion and  election,  $252;  printing  and  miscel- 
laneous Items,  $429.51.  The  board  of  town 
auditors  refused  to  audit  or  allow  the  bill, 
for  the  reason  stated  that  "an  uncertainty 
exists  as  to  the  legal  liability  of  the  township 
therefor."  Thereupon  a  petition  for  a  man- 
damus against  the  board  of  town  auditors  to 
meet,  audit  and  allow  the  bill  and  the  claims 
of  the  petitioners  was  filed  In  the  circuit 
court  A  demurrer  was  sustained,  the  peti- 
tion was  dismissed,  and  the  petitioners  ap- 
peal. 

There  were  four  petitioners,  one  a  Judge 
of  election,  one  a  clerk  of  election,  one  who 
famished  a  place  for  the  election,  and  one 
who  furnished  printing  and  stationery.  The 
demurrer  raised  several  constitutional  objec- 
tions to  the  city  election  act  most  of  which 
are  not  Insisted  upon  here,  and  would.  In  any 
event  be  unavailing,  in  view  of  the  decisions 
In  People  v.  Hofltoan,  116  IIL  587,  6  N.  E. 
696,  8  N.  E.  788,  56  Am.  Rep.  793,  Wetherell 
V.  Devlne,  116  111.  681,  6  N.  E.  24,  and  People 
V.  Wanek'  241  Dl.  629,  89  N.  B.  TOa  [1]  It 
Is,  however,  insisted  that.  If  the  act  controls 
the  expenses  of  town  elections,  It  Includes  a 
subject-matter  not  mentioned  in  the  title, 
which  Is,  '.'An  act  regulating  the  holding  of 
elections  and  declaring  the  result  thereof  In 


cities,  villages  and  Incorporated  towns  In  t^ls 
state."  The  exi)ense  of  holding  an  election, 
in  the  city  and  declaring  the  result  thereof,, 
even  though  it  should  be  an  election  of  town, 
officers.  Is  within  the  title.  [2]  The  town, 
election,  so  far  as  that  part  of  the  territory, 
of  the  town  within  the  boundaries  of  the  city, 
is  concerned.  Is  an  election  In  a  city. 

[91  It  Is  Insisted  that  If  the  expenses  In- 
curred by  the  election  commissioners  in  the 
township  election,  and  the  registration  there' 
for,  are  Imposed  upon  the  township,  the  act,, 
violates  sections  9  and  10  of  article  9  of  the. 
Constitution,  which  prohibit  the  Imposition, 
of  taxes  upon  a  municipal  corporatioji,  except, 
by  its  corptorate  authorities  and  for  Its  cor , 
porate  purposes.  It  was  stated  In  Wetherell 
V.  Devlne,  supra,  that  those  sections  have  no 
reference  to  counties,  but  relate  to  and  regu-, 
late  the  taxes  for  cities,  towis,  and  villages.-, 
The  reasoning  of  that  case  applies  with  equal 
force  to  a  township  as  to  a  county,  and  the 
power  of  the  Legislature  over  the  revenues. 
of  a  township  Is  equally  as  extensive  as  over, 
the  revenues  of  a  county.  A  township,  like  a 
county,  is  a  public  corporation,  which  exists^ 
only  for  public  purposes  connected  with  the 
administration  of  the  state  government  a|id 
It  and  Its  revenues  are  alike,  when  no  ex- 
press constitutional  restriction  is  found  to 
the  contrary,  subject  to  legislative  control,  so 
that  Its  property  Is  not  diverted  from  the 
uses  and  objects  for  which  It  was  given  or  ■ 
obtained.  Marlon  County  v.  Lear,  108  III.. 
843;  Wilson  v.  Board  of  Trustees,  138  111. 
443,  27  N.  B.  208 ;  People  v.  Bowman,  247  111. 
276,  93  N.  B.  244.  The  Legislature,  having 
control  of  the  funds  of  the  township,  was  au- 
thorized to  require  the  payment  of  the  ex- 
penses ot  the  township  election  by  the  town- 
ship. The  cost  of  the  election  Is  greater  be^ 
cause  of  the  larger  and  denser  population  of 
the  city.  The  city  received  the  benefit  of  the 
registration  In  the  city  election,  and  the  coun- 
ty also  will  be  benefited  by  It  The  Legisla- 
ture had  the  authority  to  make  an  appor- 
tionment of  the  cost  amoqg  the /County,  the 
city,  and  the  township,  and  require  each  to 
bear  its  portion.  Article  7  of  the  act  Is  de- 
voted to  this  purpose.  The  county  Is  requir- 
ed to  pay  the  salaries  of  the  election  commis- 
sioners and  chief  clerks.  The  city  is  required 
to  pay  all  expenses  Incurred  by  the  board 
of  election  commissioners.  The  Judges  and 
clerks  of  election  are  directed  to  be  allowed 
and  paid  $6  a  day — ^In  all  city  elections  by 
the  city,  in  state  and  county  elections  by  the 
county.  From  what  source  the  Judges  and 
clerics  of  a  township  election  are  to  receive 
their  pay  la  not  expressly  declared.  It  was 
not  expressly  declared,  either  before  or  after 
the  enactment  of  the  city  election  act  Be- 
fore that  act  the  Judges  and  clerks  of  state 
and  coimty  elections  were  directed  to  be  paid 
out  of  the  county  treasury.  Rev.  St  1874, 
c.  46,  §  75. 
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[4]  Though  It  ma  not  expressly  bo  pro- 
Tided,  the  Judges  and  clerks  of  township  eleo 
tlons  have  nniformly  received  their  pay,  at 
the  rate  provided  by  the  general  election 
law,  from  the  township — the  municipality  to 
which  they  rendered  service.  The  city  elec- 
tion act  has  declared  that  the  Judges  and 
derka  of  election  shall  be  paid.  It  has  fixed 
the  amount  of  their  compensation.  They  are 
essential  to  the  conduct  of  a  township  elec- 
tion. In  the  absence  of  any  other  provision 
of  law,  the  township  Is  under  obligation  to 
pay  them.  The  township  is  not,  however, 
liable  for  the  rent  of  the  places  of  holding 
the  election,  or  the  printing  and  miscellane- 
ous expenses.  These  were  expenses  incurred 
by  the  commisslonehi  required  to  be  paid  by 
the  city.  Nor  Is  the  township  liable  for  the 
compensation  of  the  judges  and  clerks  of 
election  when  township  officers  are  elected  at 
a  city  election;  for  It  Is  expressly  provided 
by  section  4  of  article  7  of  the  act  that  the 
city  shall  pay  their  comi)ensation  in  such 
case. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with  di- 
rections to  overrule  the  demurrer. 

Beversed  and  remanded,  witb  directions. 


(OO  III.  1M 

BECKER  V.  ILLINOIS  CENT.  B.  00. 

(Supreme  Court  of  lUinoia.     April   19,  1911.) 

Oabnibhkkmt  ((  237»)— FoBEioN  jDDOintwr— 

Conclusiveness. 

In  Miuonri,  where  bis  wages  were  not  ex- 
empt, action  was  commenced  against  one.  and 
his  wages  garnished.  In  Illinois,  his  residence, 
where  his  wages  were  exempt,  he  thereafter 
commenced  action  therefor  against  his  employer 
in  a  justice  court,  and  obtained  Judgment  before 
that  In  Missouri  against  the  employer  as  gar- 
nishee. Held,  the  status  of  the  debt  tor  wages 
as  exempt  was  thereby  fixed,  as  against  the  sub- 
SMuent  judgment  in  Mlsaonri  for  the  same  debt, 
ana  was  not  changed  by  the  employer's  volun- 
tary act  of  appealing  to  the  circuit  court  from 
the  jnstice,  so  that  its  payment  of  the  Missouri 
judgment  was  not  a  good  defense  in  the  circuit 
court. 

[Ed.  Note.— For  other  eases,  see  Garnishment, 
Cent.  Dig.  i  439;  Dec.  Dig.  i  237.*] 

Ai^)eal  from  Appellate  Court,  Fourth  Dis- 
trict, on  Appeal  from  Circuit  Court,  Marlon 
County;  J.  C  McBrlde,  Judge. 

Action  by  C.  H.  Becker  against  the  Illi- 
nois Central  Ballroad  Company.  Judgmmt 
for  plaintiff  was  affirmed  by  the  Appellate 
Court  (168  111.  App.  S20),  and  defendant  ap- 
peals on  a  certificate  of  importance.    Affirmed. 

W.  W.  Barr  and  Charles  B.  Feirlch  (W. 
8.  Horton,  of  oounsd),  for  appellant  C  F. 
Dew  and  A.  D.  Bodenberg,  for  appellee. 

CARTWRIOHT,  J.  The  appellee,  George 
H.  Becker,  the  head  of  a  family  residing  with 
the  same  in  this  state,  was  employed  by  ap- 
pellant, the  Illinois  Central  Railroad  Com- 
pany, as  a  brakeman  on  its  line  between 


Centralia  and  Mounds,  and  earned  wages 
which  were  exempt  from  garnishment  by 
virtue  of  section  14  of  the  garnishment  act 
(Hurd's  Rev.  St  ^p08,  c  '62).  De  Bower, 
Chaplin  &  Co.,  of  Chicago,  claiming  to  be  a 
creditor  of  appellee  to  the  amount  of  $32,  as- 
signed the  account  to  N.  B.  Miller,  of  Kansas 
City,  Mo.,  and  on  July  9,  1909,  Miller  com- 
menced a  suit  in  attachment  against  appel- 
lee before  a  justice  of  the  peace  In  Kanscus 
City.  The  writ  of  attachment  was  return- 
able on  July  20,  1909,  and  was  returned  on 
that  day  "Not  found"  as  to  appellee,  but 
served  on  July  10,  1909,  on  the  appellant,  as 
garnishee.  On  July  17,  1909,  appellee  de- 
manded payment  of  his  wages,  which  de- 
mand was  refused  on  the  ground  the  gar- 
nishment proceeding  had  been  begun  in  'Mis- 
souri. On  the  same  day  appellee  made  and 
delivered  to  appellant  an  affidavit  in  com- 
pliance with  the  provisions  of  the  said  sec- 
tion of  the  garnishment  act  which  requires 
an  employer,  upon  the  making  and  delivery 
of  the  same,  to  pay  the  wage  earner  exempt 
wages,  notwithstanding  the  service  of  any 
writ  of  garnishment  upon  the  employer.  The 
demand  was  Ignored  by  appellant  and  ap- 
pellee brought  this  suit  on  July  30,  1909, 
against  appellant  for  his  exempt  wages  be- 
fore a  justice  of  the  peace  of  Marlon  county. 
On  July  20,  1909,  the  justice  of  the  peace 
in  Kansas  City  continued  the  attachment 
suit  to  July  30,  1909.  On  July  23,  1909,  be^ 
fore  the  justice  had  obtained  jurisdiction 
of  appellee  or  appellant  was  required  by 
law  to  make  any  answer,  it  filed  its  answer 
as  garnishee,  stating  that  it  was  Indebted  liS> 
appellee  in  the  sum  of  $56.72  on  account  of 
wages,  which  were  exempt  under  the  law  of 
this  state;  that  the  sum  demanded  by  Miller 
was  less  than  $200;  that  no  judgment  liad 
been  recovered  against  the  appellee;  and 
that  under  the  laws  of  the  state  of  Missouri' 
the  writ  of  attachment  and  garnishment  no- 
tice were  nnll  and  void ;  and  appellant  mov- 
ed to  dismiss  the  action  against  it  On 
July  30,  1909,  the  date  to  which  the  attach- 
ment suit  had  been  continued,  an  order  was 
made  for  publication  to  appellee,  and  the 
cause  was  again  continued  until  August  20th. 
The  summons  Issued  by  the  justice  of  the 
peace  in  this  state  was  returnable  on  Au- 
gust 6,  1009,  and  was  served  on  the  day  It 
was  issued.  On  the  return  day  the  parties 
appeared,  and  judgment  was  rendered  in  fa- 
vor of  appellee,  against  appellant  for  |5ft- 
.68  and  costs,  including  an  attorney's  fee  of 
$5.  Afterward,  on  August  30,  1909,  proof  of 
publication  of  notice  to  appellee  was  made  in 
the  justice's  court  in  Missouri,  and  the  Jus- 
tice overruled  the  motion  of  appellant  to  dis- 
miss as  to  it  and  also  the  claim  of  exemp- 
tion, and  rendered  Judgment  against  appel- 
lant for  $32  and  costs.  Appellant  paid  that 
judgment  and  appealed  from  the  Judgment 
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of  tbe  JtiBtice  of  the  peace  in  this  state  to 
the  drcnlt  court  of  Marion  county,  where 
the  cause  was  tried  by  tbe  court  without  a 
Jury.  The  sole  defense  offered  was  the  pro- 
ceeding before  the  Justice  of  the  peace  in 
Missouri,  and  the  court  received  evidence  of 
that  proceeding,  but  refused  to  hold  proposi- 
tions that  it  was  a  good  defense  to  the  dalm 
of  appellee  for  the  amount  paid,  and  render- 
ed Judgment  for  $56.68  and  costs.  The  Ap- 
pellate Court  for  the  Fourth  District  affirmed 
the  Judgment,  and  granted  a  certificate  of 
importance  and  an  appeal  to  this  court 

In  the  case  of  Lancashire  Ins.  Co.  t.  Cor: 
betts,  16S  111.  692,  46  N.  E.  681,  36  Ia  R.  A? 
640,  56  Am.  St  Rep.  275,  a  suit  In  attach- 
ment was  brought  by  Wilson  Bros.  &  Co.  in 
the  circuit  court  of  Cook  county  against 
Corbetts,  a  resident  of  Wisconsin,  and  the 
Insnrance  company  was  summoned  as  gar- 
nishee. Afterward  Dowling,  another  credi- 
tor of  Corbetts,  instituted  garnishment  pro- 
ceedings in  Wisconsin  against  the  Insurance 
company  on  the  same  debt  owing  to  Corbetts. 
Although  the  suit  in  this  state  was  instituted 
first,  a  Judgment  was  first  rendered  by  the 
Wisconsin  court,  and  that  Judgment  was 
paid  by  the  insurance  company.  A  Judgment 
was  afterward  rendered  by  the  circuit  court 
of  Oook  county  against  the  insurance  com- 
pany, and  was  affirmed  by  the  Appellate 
Court  for  the  First  District;  but  It  was 
reversed  by  this  court  There  was  a  very 
full  consideration  of  the  law  and  review  of 
the  decisions,  and  the  law  of  this  state  was 
settled  on  the  questions  involved.  We  dis- 
agreed with  the  doctrine  maintained  by  the 
Supreme  Court  of  Wisconsin  that  the  Juris- 
diction In  garnishment  proceedings  is  de- 
pendent upon  the  situs  of  the  debt,  whKh,  so 
far  as  so  Intangible  a  thing  as  a  debt  can 
be  said  to  have  a  situs,  is  at  the  domicile  of 
the  creditor,  and  held  that  the  question  of 
Jurisdiction  depends  upon  the  place  of  resi- 
dence of  the  garnishee,  where  his  creditor 
could  maintain  an  action  against  him  for  the 
debt  Although  It  was  considered  obvious 
that  the  grounds  upon  which  the  Wisconsin 
court  based  its  Judgment  were  untenable, 
that  court  had  Jurisdiction  under  our  view 
of  the  law,  and  we  held  that  the  payment  of 
the  Judgment  barred  further  prosecution  of 
the  suit  in  this  state.  This  conclusion  was 
reached  upon  the  grounds  that  the  two 
courts  had  concurrent  Jurisdiction,  and  the 
rule  in  such  cases,  that  the  one ,  first  ac- 
quiring Jurisdiction  vtIU  retain  it  until 
tbe  matter  is. disposed  of,  applies  only  to 
courts  of  the  same  state,  and  does  not  apply 
to  courts  of  different  states;  that  where 
two  courts  of  different  states  have  concurrent 
Jurisdiction  of  the  same  matter,  a  suit  pend- 
ing in  one  state  cannot  be  pleaded  In  abate- 
ment or  In  bar  of  the  suit  In  the  other  state; 
that  both  suits  may  proceed  untU  Judgment 
is  rendered  in  one  of  the  suits,  when  it  may 
be  set  up  in  bar  of  the  farther  maintenance 


of  tbe  other;  that  it  makes  no  difference 
which  suit  was  first  commenced;  "and  that 
the  recovery  and  payment  of  one  Judgment 
after  a  full  disclosure  of  the  pendency  of  the 
other  suit  and  without  collusion  by  the  gar- 
nishee will  bar  a  recovery  in  the  other  state. 

The  application  of  that  doctrine  to  the  gar- 
nishment suits  was  based  on  the  settled  rule 
in  ordinary  actions,  which  had  been  previous- 
ly declared  in  McJllton  v.  Love,  13  111.  486, 
54  Am.  Dec.  449,  and  other  cases,  and  it  is 
equally  applicable  where  there  is  a  pending 
garnishment  proceeding  in  one  state  and  an 
action  against  the  garnishee  by  the  prin- 
cipal defendant  in  another  state.  In  any 
case,  the  courts  will  see  that  the  debtor  who 
is  without  fault  is  not  compelled  to  pay 
his  debt  twice;  but  that  is  the  only  right 
he  has.  The  pendency  of  ^  the  garnishment 
proceeding  in  Missouri  was  no  bar  to  the  suit 
of  appellee  in  this  state;  but  in  the  case  of 
an  ordinary  debt  a  compulsory  payment  of 
the  Judgment  first  rendered  .would  protect  ap- 
pellant against  another  Judgment  for  the  same 
debt  When  Judgment  was  rendered  against 
the  appellant  in  this  state  for  wages  exempt 
from  garnishment,  payment  of  the  Judgment 
would  have  been  a  good  defense  to  tbe  fur- 
Jther  prosecution  of  the  suit  in  Missouri.  Tbe 
appeal  to  the  circuit  court  was  a  voluntary 
act  of  the  appellant,  with  the  effect  of  letting 
in  a  foreign  Judgment  which  had  been  ren- 
dered against  tlie  appellant  in  Missouri  and 
paid  before  the  trial  in  the  circuit  court 
Such  a  voluntary  act  in  a  case  where  the 
appellant  bad  no  defense  to  the  claim  could 
not,  without  Injustice,  be  permitted  to  affect 
the  rights  of  the  appeRee.  By  the  service  of 
the  garnishee  summons  in  Missouri  Miller 
acquired  a  contingent  or  inchoate  lien  upon 
the  debt,  and  appellant  could  not  thereafter 
make  a  voluntary  payment  to  the  appellee; 
but  the  right  which  Miller  acquired  was  de- 
pendent upon  subsequently  obtaining  Judg- 
ment, and  that  was  not  accomplished  until  a 
Judgment  had  been  recovered  In  this  state, 
where  the  debt  was  free  from  any  right  or 
claim  that  he  had.  The  law  of  this  state  for 
tbe  protection  of  the  wage-earner  who  has 
a  family  and  resides  with  the  same  exempts 
bis  wages  from  garnishment  to  a  certain 
amount,  and  it  is  tbe  duty  of  the  state  to 
enforce  within  its  own  borders  the  laws  made 
for  the  benefit  of  its  citizens.  W6  give  full 
faith  and  credit  to  the  Judgment  of  tbe  Jus- 
tice of  tbe  peace  of  Missouri ;  but  the- pay- 
ment ot  it  will  not  suffice  to  protect  tbe  ap- 
pellant from  tbe  payment  of  tbe  Judgment 
of  our  own  court  Before  that  Judgment  was 
renderec^  the  Judgment  for  tbe  same  debt 
was  rendered  In  tills  state,  and  the  status  of 
the  debt  as  exempt  from  garnishment  bad 
been  fixed. 

A  penal  statute  of  this  state  prohibits  the 
sending  out  of  this  state  of  any  claim  for 
debt  to  be  collected  by  proceedings  in  attach- 
ment, garnishment,  or  other  mesne  process, 
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with  Intent  to  deprlre  any  resident  of  tbis 
state  of  his  rights  under  the  exemption  laws. 
While  the  law  of  Missouri  only  provides  for 
exemptions  to  a  resident  of  that  state,  It 
prohibits  the  Issue  of  garnishment  process  In 
any  cause  where  the  sum  demanded  Is  $200 
or  less,  and  where  the  property  sought  to 
be  reached  is  wages  due  the  defendant  by 
any  railroad  corporation,  until  after  judg- 
ment shall  have  been  recovered  by  the  plaln- 
tifr  against  the  defendant  in  the  action,  and 
no  railroad  corporation  is  required  to  make 
answer  to  any  interrogatories  propounded  to 
it  in  any  action  against  any  person  to  whom 
it  may.  be  indebted  on  account  of  wages, 
where  the  writ  was  Issued  or  served  in  ad- 
vance of  the  recovery  by  the  plaintiff  against 
the  defendant  In  any  action  for  $200  or  less. 
Questions  arising  under  these  statutes  are 
argued  by  counsel,  but  have  been  Ignored,  as 
not  necessary  to  the  decision  of  the  case. 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


(SO  HL  «r.) 
BUTLER  T.  AURORA,  B.  &  G.  R.  CO. 
(Sapreme  Court  of  Illinois.    April  19,  1911.)   ' 

1.  RAII.B0AD8    ({    411*)  —  Fenoin a   Tback  — 
Statutes. 

Under  Hnrd's  Rev.  St  1909,  c.  114,  |  62, 
requiring  every  railroad  company  to  maintain 
fences  on  both  aides  of  its  road,  or  so  much 
thereof  as  is  not  open  for  uso,  a  railroad  com- 
pany, maintaining  a  platform  used  for  passen- 
gers and  reached  from  a  highway  by  a  cinder 
walk,  need  not  fence  its  tracks  where  the  cinder 
walk  approaches  the  platform. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ff  1409-1450;  Dec.  Dig.  f  411.*] 

2.  Appeai,  and  Ebbob  (|  1004*)— Quxstions 

RXVIEWABUS    —    E^NDINOB     Or     AFPEIXATB 
COUBT. 

The  question  whether  a  railway  company 
was  guilty^  of  negligence  at  common  law  in  kill- 
ing an  animal  on  ita  track  is  one  of  fact ;  and 
the  finding  of  the  Appellate  Conrt  thereon,  af- 
firming a  Judgment  of  the  trial  court,  is  not  re- 
viewable by  the  Supreme  Court. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  {{  432^-4352;  Dec.  Dig.  $ 
1094.*) 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Error  to  Municipal  Court  of  Chi- 
eago: .  Edward  A.  Dicker,  Judge. 

Action  by  Frank  O.  Butler  against  the 
Aurora,  Elgin  tc  Chicago  Railroad  Company. 
There  was  a  Judgment  of  the  Appellate 
Conrt  (168  111.  App.  386),  affirming  a  Judg- 
ment for  defendant,  and  plaintiff  appeals,  on 
a  certificate  of  importance  granted  Cy  the 
Appellate  Court    Affirmed. 

Asa  Q.  Reynolds,  for  appellant.  Hopkins, 
Peflfera  ft  Hopkins,  for  appellee. 

FARHBR,  3.  This  is  an  action  of  tort, 
brdugbt  by  appellant  against  appellee  in  the 


mnnicipal  court  of  Chicago,  to  reeorer  dam- 
ages for  the  loss  of  a  cow  which  was  killed 
by  coming  in  contact  with  the  third  rail  of 
appellee's  electric  railroad,  where  it  is  cross- 
ed by  a  public  highway  about  a  mile  soutli 
of  the  village  of  Elmhnrst,  Du  Page  county. 
A  trial  was  had  before  the  court  without  a 
Jury,  and  defendant  found  not  guilty,  and 
judj^ent  entered  for  costjs.  A  writ  of  error 
was  sued  out  of  the  Appellate  Court  for  the 
First  District,  and  that  court  affirmed  the 
Judgment  of  tlie  municipal  court  The  casa 
comes  to  this  court  upon  a  certificate  of  im- 
portance granted  by  the  Appellate  Court 
'  Appellee  owns  and  operates  a  double-trade 
electric  railroad  running  east  and  west  and 
crossing  Spring  Road,  a  public  highway,  at 
right  angles.  The  right  of  way  is  about  109 
feet  wide,  and  except  at  the  highway  cross- 
ing is  fenced  on  both  sides.  On  the  west  side 
of  the  crossing  a  fence  extends  from  the 
south  line  of  the  right  of  way  to  the  soutb 
track,  where  it  connects  with  the  cattle 
guards  extending  across  the  tractn.  On  the 
north  side  of  the  track  is  a  platform,  which 
is  used  by  passengers  taking  the  west-bound 
trains.  This  platform  is  about  16  inches 
higher  than  the  roadbed,  and  is  reached  from 
the  highway  by  a  cinder  walk,  which  is  prac- 
tically on  a  level  with  It  A  fence  extends 
north  from  the  platform  and  connects  it  witii 
the  fence  on  the  north  line  of  the  right  of 
way.'  Appellant,  on  the  day  the  accident 
occurred,  was  driving  a  number  of  cattle  on ' 
the  public  highway,  and  when  the  crossing, 
was  reached  the  cow  which  was  killed  turn- 
ed west  on  the  right  of  way,  and  by  passing 
over  the  cattle  guards  or  by  getting  on  the 
station  platform  and  jumping  off  came  in 
contarct  with  the  electrically  charged  third 
rail  of  appellee's  road  and  was  killed. 

II]  Appellant  contends  that  the  killing  of 
the  cow  resulted  from  a  failure  of  appellee 
to  fence  its  right  of  way,  as  required  by  sec- 
tion 62  of  chapter  114  of  the  Revised  Stat- 
utes of  1909.  The  platform  was  used  as  a 
public  station  or  depot  for  receiving  and  dis- 
charging passengers  by  appellee,  and  appellee 
contends  that  the  provision  requiring  the 
right  of  way  to  be  fenced  does  not  apply. 

Section  62  is  as  follows:  "That  every  rail- 
road corporation,  sliaU,  •  •  •  erect  and 
thereafter  maintain  fences  on  botli  sides  of 
its  road  or  so  much  thereof  as  is  open  for 
use,  suitable  and  sufficient  to  prevent  cattle 
•  •  ♦  from  getting  on  such  railroad,  ex- 
cept at  the  crossings  of  public  roads  and 
highways,  and  within  such  portion  of  cities 
and  Incorporated  towns  and  villages  as  are 
or  may  be  hereafter  laid  out  and  platted  into 
lots  and  blocks,  •  •  •  and  shall  also 
construct  •  •  •  cattle  guards  suitable  and 
sufficient  to  prevent  cattle  •  •  •  from 
getting  on  such  railroad;  and  when  such 
fences  or  cattle  guards  are  not  made  as 
aforesaid,   or   when   such   fences  or   cattle 
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guards  are  not  kept  In  good  repair,  sncli 
railroad  corporationa  shall  be  liable  for  all 
damages  which  may  be  done  by  the  agents, 
engines  or  cars  of  such  corporation,  to  Buch 
cattle,  ♦  •  •  and  reasonable  attorney's 
fees  in  any  court  wherein  strit  Is  brought  for 
snch  damages,  or  to  which  the  same  may  be 
appealed ;  bnt  where  such  fences  and  guards 
have  been  duly  made  and  kept  in  good  re- 
pair, such  railroad  corporation  shall  not  be 
liable  for  any  such  damages,  unless  negli- 
gently or  willfully  done." 

The  only  point  on  the  right  of  way  which 
was  not  fenced  was  where  the  cinder  walk 
approached  the  platform.  The  record  does 
not  disclose  to  what  extent  the  platform  is 
used  by  the  public;  but  it  Is  evident  that  to 
require  it  to  be  fenced  at  this  place  would 
inconvenience  those  desiring  to  board  and 
alight  from  the  trains,  and  would  Interfere 
with  its  use  by  the  public.  In  Chicago,  Bur- 
lington &  Quincy  Railroad  Co.  v.  Hans,  111 
III.  114,  it  was  said:  "It  is  the  duty  of  a 
railway  company  to  establish  depots,  etc., 
and 'so  operate  its  road  as  to  afford  the  pub- 
lic reasonable  safety  and  dispatch  in  the 
transaction  of  business.  To  effect  tills,  and 
to  accommodate  those  traveling  its-  road  or 
transacting  business  with  the  company,  It  la 
necessary  that  it  should  at  all  reasonable 
times  provide  a  ready  and  convenient  means 
of  access  to  its  stations  and  depots.  To  re- 
quire those  places  to  be  fenced  would  cause 
delay  and  inconvenience  to  the  public  and 
detract  from  the  public  character  of  rail- 
ways." Under  the  decision  in  that  case,  and 
in  view  of  the  use  of  the  station  platform  by 
the  public,  we  do  not  ttiink  appellee  was 
required  to  fence  that  portion  of  Its  right  of 
way,  and  its  failure  to  do  so  does  not  ren- 
der It  liable  for  the  loss  of  appellant's  cow. 

[2]  Appellant  contends  that,  if  appellee  is 
not  liable  under  the  statute,  the  use  by  it  of 
the  third  rail,  charged,  as  it  was,  with  elec- 
tricity, was  such  negligence  at  common  law 
as  renders  it  liable.  The  question  whether 
or  not  appellee  was  guilty  of  negligence  at 
common  law  Is  a  question  of  fact,  and  the 
finding  of  the  Appellate  Court  upon  this 
question  Is  not  reviewable  by  this  court. 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 
'  Judgment  affirmed. 


(250  111.  50) 

SMITH  et  al.  v.  TUCKER  et  al. 

(Snpreme  Court  of  Illinois.     April  19,  1911.) 

1.  Deeds    (|    128*)— Estatk   Gbanted— Lifb 
Estate— "Kdle  in  Shelley's  Case." 

A  de«d  to  one,  his  heir  and  assigns,  of  cer- 
tain land,  with  a  provision  in  the  granting 
clause,  "This  deed  is  only  to  remain  in  full 
force  and  effect  during  the  lifetime  of  [the 
grantor],  and  at  her  death  it  goes  back  to  her 
beini,"  does  not  convey  a  fee-simple  title  to  the 
.grantee,  under  the  rale  in  Shelley's  Case,  but 


conveys  only  an  estate  for  die  life  of  the  gran- 
tor. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent' 
Dig.  {{  413-415 ;    Dec.  Dig.  |  128.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6272,  6273.] 

2.  Tenancy    in    Common    (|    15*)— Advebse 

Possession — Oxtsteb. 
Testimony  of  tenants  in  common  that  after 
they  went  into  possession  of  the  land  their 
possession  was  exclusive  and  peaceable,  that 
they  exercised  acts  of  ownership  and  claimed  to 
own  all  the  land,  that  they  paid  the  ^taxes  there- 
on regularly,  and  that  no  other  penon  claimed 
the  premises  adversely,  does  not  show  an  ouster 
of  the  other  tenants  in  common,  necessary  for 
their  acquiring  title  by  Umitation  against  such 
others. 

[Ed.  Note. — ^For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  J§'  42-62;  Dec.  Dig.  { 
15.*] 

8.  Adverse    Possession    (g   72*)— Colob    of 

Tttle. 

A  bond  for  a  deed  is  not  color  of  title,  as 
regards  the  defense  of  possession  and  payment 
of  taxes  for  seven  years  under  color  ot  title. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent.   Dig.   U  430-434;    Dec.   Dig.   { 

Error  to  Circuit  Court,  Pope  County;  W. 
W.  Duncan, '  Judge. 

Suit  by  Sarah  A.  Smith  and  another 
against  William  Tucker  and  others.  Bill 
dismissed,  and  complainants  bring  error. 
Reversed  and  remanded. 

Morris  &  Hayes,  for  plaintifEs  in  error. 
Charles  Durfee,  for  defendants  in  error. 

VICKEB8,  C.  J.  The  plaintiffs  in  error, 
Sarah  A.  Smith  and  Nannie  Jeffers,  filed 
their  bill  in  chancery  in  the  circuit  court 
of  Pope  county  alleging  that  they  are  the 
owners  in  fee  simple,  as  tenants  in  common, 
of  a  tract  of  land  described  therein  and  con- 
taining 120  acres,  and  are  entitled  to  the  pos- 
session thereof;  that  defendants  in  error, 
William  Tucker  and  Daniel  Tucker,  are  in 
the  possession  of  said  land,  but  have  never 
had  any  Interest  In  the  same,  except  an  es- 
tate for  the  life  of  Sarah  J.  Keel,  the  moth- 
er of  plaintiffs  in  error,  in  an  undivided  one- 
half  thereof,  which  was  acquired  by  mesne 
conveyances  from  Lewis  W.  Cbrlsbman ;  that 
Sarah  J.  Keel  died  October  13,  1908,  and 
the  estate  of  the  defendants  in  error  was 
thereby  terminated,  and  plaintiffs  in  error 
thereupon  became  entitled  to  the  immediate 
possession  of  all  of  the  land;  that  a  certain 
deed  from  said  Sarah  A.  Smith  and  Alex- 
ander Blair  end  Maggie  Sim,  a  brother  and 
sister  of  plaintiffs  in  error,  to  one  D.  Qt. 
Thompson  to  said  land,  was  procured  by 
fraud  and  was  without  consideration;  that 
the  defendants  in  error  have  cut,  sold,  and 
destroyed  valuable  timber  grown  on  the 
premises  while  tenants  for  the  life  of  Sarah 
J.  Keel,  which  timber  would  now  be  worth 
more  than  $1,600,  and  that  Alexander  Blair 
and  the  husband  of  Maggie  Sim,  deceased, 
have  conveyed  their  Interest  in  the  land  to 
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said  Sarah  A.  Smith.  The  bill  prays  for  an 
accounting  of  rents,  profits,  waste,  and  sale 
of  timber,  that  certain  deeds  which  are 
clouds  upon  their  title  be  canceled,  that  the 
defendants  in  error  may  t>e  enjoined  from 
committing  further  waste,  and  for  general  re- 
lief. The  answer  of  the  defendants  In  error 
denies  all  the  material  allegations  of  the 
bill,  and  alleges  that  they  have  been  In  the 
peaceable,  adverse,  and  exclusive  possession 
of  the  premises  for  more  than  20  years  prior 
to  the  filing  of  the  bill,  and  have  paid  all 
the  taxes  thereon  during  that  time,  and  that 
they  have  been  In  peaceable,  adverse,  and  ex- 
clusive possession  of  all  of  said  premises 
under  color  of  title  for  more  than  7  years 
prior  to  the  filing  of  the  bill,  apd  have  paid 
all  the  taxes  thereon  during  that  time.  The 
cause  was  heard  before  the  chancellor,  and 
resulted  In  a  decree  dismissing  the  bill  for 
want  of  equity.  Plaintiffs  in  error  have 
sued  out  this  writ,  seeking  to  reverse  the  de- 
cree of  tbes.  circuit  court 

The  facts  developed  on  the  hearing  were 
as  follows:  On  September  3,  1870,  John  M. 
Crank  and  wife  conveyed  the  120  acres  In 
question  to  Robert  R.  Blair  and  Sarah  J. 
Blalr,  his  wife.  On  November  17th  of  that 
year  Robert  R.  Blair  died  Intestate,  leaving 
surviving  him  the  said  Saran .  J.  Blalr,  his 
widow,  and  certain  children,  all  of  whom,  ex- 
cept the  plaintifFs  In  error  and  Alexander 
Blalr  and  Mary  Murphy,  have  since  died. 
Mary  Murphy  has  not  been  heard  of  for 
more  than  25  years  and  is  presumed  to  be 
dead.  Sarah  J.  Blalr  remarried,  and  on 
February  28,  1878,  together  with  her  hus- 
band, John  W.  Keel,  in  consideration  of  $100, 
executed  and  delivered  to  Lewis  W.  Chrish- 
man  a  warranty  deed  to  said  120  acres  of 
land ;  the  granting  clause  of  said  deed  being. 
In  part,  as  follows.  Keel  and  wife  being  the 
parties  of  the  first  part:  "That  the  said 
party  of  the  first  part,  for  and  In  considera- 
tion of  the  sum  of  one  hundred  ($100)  dol- 
lars In  hand  paid  by  the  said  party  of  the 
second  part,  the  receipt  whereof  is  hereby 
acknowledged,  have  granted,  bargained,  and 
sold,  and  by  these  presents  does  grant,  bar- 
gain, and  sell,  nnto  the  said  party  of  the 
second  part,  bis  heirs  and  assigns,  all  the 
following  described  lot,  piece,  or  parcel  of 
land  situated  in  Grandpler  precinct,  in  the 
county  of  Pope,  and  state  of  Illinois,  to  wit: 
The  southeast  fourth  of  section  16,  town- 
ship eleven  (11),  range  seven  (7)  east,  con- 
taining one  hundred  and  twenty  acres 
(120  a.).  This  deed  is  only  to  remain  in  fnll 
force  and  effect  during  the  lifetime  of  the 
above-named  Sarah  J.  Keel,  and  at  her  death 
it  goes  back  to  her  heirs.  Together  with  all 
and  singular  the  hereditaments  and  appur- 
tenances hereunto  belonging,"  etc.  By  sun- 
dry conveyances  George  J.  Carter,  on  J^une 
27,  1882,  derived  this  title  from  Chrlshman; 
one  of  the  deeds  In  the  chain  of  conveyances 
containing  the  same  language  as  that  above 
quoted  in  the  deed  from  Mrs.  Keel  to  Chrlsh- 


man, and  the  other  deeds  in  the  chain  being 
in  the  regular  form  and  making  no  attempt  at 
restriction.  At  the  October  term,  1888,  of  the 
circuit  court  of  Pope  county,  and  while  the  ti- 
tle conveyed  to  Chrlshman  was  held  by  George 
J.  Carter,  the  children  of  Robert  R.  Blalr  ob- 
tained a  Judgment  In  ejectment  against  Carter 
for  the  recovery  of  an  undivided  one-half  of 
said  land  In  fee,  and  for  the  possession  of  the 
same.  On  December  10,  1887,  Carter  convey- 
ed the  said  land  to  John  Tudter  by  warranty 
deed.  This  deed  was  never  recorded,  and  its 
existence  was  evidently  unknown  to  the 
plaintiffs  in  error  until  the  time  of  the  hear- 
ing on  the  bill  herein.  On  June  20,  1886, 
Alexander  Blalr,  Maggie  Sim  (now  deceased), 
and  said  Sarah  A.  Smith,  all  children  of 
Robert  R.  Blair,  for  the  expressed  consider- 
ation of  $15,  conveyed  to  D.  G.  Thompson  all 
their  interest  In  the  tindlvlded  one-half  of 
said  120  acres,  and  all  their  reversionary 
Interest  in  the  otlier  undivided  one-half. 
Thompson  conveyed  to  one  William  King,  who 
on  December  24,  1888,  conveyed  to  said  John 
Tncker.  This  deed  from  King  to  John  Tuck- 
er has  never  been  recorded.  On  November 
16,  1881,  John  Tu<*er  contracted  with  his 
brother,  William  A.  Tucker,  to  sell  to  him 
the  120-acre  tract,  together  with  the  remain- 
ing 40  acres  of  that  quarter  section,  for  the 
sum  of  $200,  and  executed  and  delivered  to 
liim  a  bond  for  deed,  binding  himself  to  con- 
vey the  land  to  William  A.  Tucker  upon  the 
payment  of  four  notes  then  given  to  the 
obligor,  aggregating  $200.  This  bond  for 
deed  has  never  been  recorded.  Upon  the  exe- 
cution and  delivery  of  the  bond  for  deed  on 
November  16,  1891,  William  A.  Tncker  took 
possession  of  the  premises,  and  he  and  Dan- 
iel Tucker,  another  brother,  have  been  in 
possession  of  the  same  from  that  time  to  the 
time  of  the  filing  of  this  bill,  in  190& 

The  evidence  does  not  disclose  whether 
William  A.  Tucker  lias  compiled  with  the 
terms  of  the  contract  of  sale  made  between 
him  and  John  Tucker,  or  has  paid  any  of 
the  promissory  notes  mentioned  In  the  bond 
for  deed,  or  any  Interest  thereon.  It  does 
appear,  however,  that  William  A.  Tucker 
has  never  received  a  deed  to  the  premises, 
and  his  only  right  to  possession  has  been 
under  the  bond  for  deed.  John  Tucker  was 
not  made  a  party  defendant  to  the  bill,  and 
no  attempt  was  made  to  bring  him  in  by 
amendment  when  his  Interest  was  disclosed 
upon  the  hearing.  The  bill  was  evidently 
drawn,  upon  the  theory  that  William  A.  Tuck- 
er, and  Daniel  Tucker,  Instead  of  John  Tuck- 
er, had  been  the  purchasers  from  Carter  and 
King,  respectively.  Carter  and  the  Tuckers 
were  brothers-in-law,  and  William  A.  Tucker 
and  Daniel  Tucker  both  knew  of  the  eject- 
ment suit  brought  by  the  children  of  Robert 
R.  Blalr  against  Carter  in  1883,  and  knew  that 
the  children  of  Robert  R.  Blalr  claimed  to 
have  an  Interest  in  this  land.  The  bill  was  also 
drawn  upon  the  theory  that  the  deed  from 
Sarah  J.  Keel  to  Chrlshman  conveyed  only 
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an  estate  for  the  life  of  Sarali  J.  Keel,  and 
that  upon  tbe  death  of  said  Sarah  J.  Keel 
the  estate  of  her  grantees  was  extinguished, 
and  that  plaintiffs  in  error,  being  the  owners 
of  the  fee,  were  entitled  to  the  possession 
of  the  entire  tract  The  proof  was  made 
and  the  case  tried  upon  this  theory.    ■ 

Plaintiffs  in  error  insist  that  by  the  deed 
from  Sarah  J.  Keel  and  her  husband  Lewis 
W.  Chrishman  acquired  only  an  estate  for 
the  life  of  Sarah  J.  Keel  In  the  premises. 
Defendants  in  error,  <h>  the  other  hand,  con- 
tend that  this  deed  In  apt  language  conveyed 
all  of  the  title  of  Sarah  J.  Keel  to  OhrUh- 
man,  hia  heirs  and  assigns,  thereby  creating 
In  him  an  estate  in  fee  simple  In  the  un- 
dlylded  one-half  of  the  premises.  Plaintiffs 
in  error  rely,  to  support  their  contention, 
upon  the  words  inserted  in  the  deed  after 
the  description  of  •the  land,  "This  deed  is 
only  to  remain  in  full  force  and  effect  dur- 
ing the  lifetime  of  the  above-named  Sarah  J. 
Keel,  and  at  her  death  it  goes  back  to  her 
heirs." 

[1]  Defendants  in  error  contend,  and  their 
contention  seems  to  hare  been  sustained  by 
the  trial  eonrt,  that  this  deed  is  controlled 
by  the  rule  in  Shelley's  Case,  and  that  under 
said  nlle  the  deed  conveyed  a  fee-simple  ti- 
tle to  the  grantees.  This  is  a  misapprehen- 
sion. The  rule  In  Shelley's  Case  applies  to 
wills  or  deeds  conveying  to  the  ancestor  an 
estate  of  freehold,  and  in  the  same  Instru- 
ment an  estate  is  limited,  either  mediately 
or  immediately  to  his  heirs  in  fee.  It  will 
be  noted  that  the  estate  conveyed  to  Lewis 
W.  Ohrlshman  is  an  estate  per  autre  vie. 
There  is  no  language  in  this  deed  purporting 
to  convey  a  fee-simple  title  to  the  heirs  of 
the  grantees,  which  affords  satisfactory  rea- 
son for  taking  It  out  of  the  operation  of  tbe 
rule  in  Shelley's  Case.  The  limitation  of 
the  estate  of  the  grantees  in  this  deed  is 
found  in  the  granting  clause,  and  not  in  tbe 
habendum.  The  extent  of  the  estate  Intend- 
ed to  be  conveyed  is  not  mentioned  In  the 
deed,  except  in  the  clause  which  limits  its 
duration  to  the  life  of  Sarah  J.  Keel.  While 
the  limitation  in  the  habendum  clause  can- 
not restrict  an  estate  to  one  for  life,  where 
the  language  is  repugnant  to  the  granting 
clause,  that  rule  has  no  effect  where  tbe 
extent  of  the  estate,  as  here,  is  stated  in 
the  granting  clause  of  the  deed.  Section 
13  of  our  conveyance  act  expressly  excepts 
from  its  operation  conveyances  where  an 
estate  less  than  a  fee  is  limited  by  the  ex- 
press words  of  the  deed.  Rlggln  v.  Love, 
72  111.  553;  Welch  v.  Welch,  183  111.  237,  55 
N.  B.  694. 

Under  this  construction  of  the  deed  It  Is 
clear  that  the  court  below  erred  In  dismiss- 
ing the  bill.  It  Is  also  clear,  from  the  proofs, 
that  Nannie  Jeffers  owned  some  other  In- 
terest In  the  land,  the  exact  extent  of  which 


cannot  be  certainly  determined  from  the 
proofs  In  this  record;  but  upon  another  hear- 
ing the  evidence  may  disclose  tbe  extent  of 
such  Interest  The  evidence  faUs  to  show 
any  fraud  in  procuring  the  deed  from  Sarah 
A.  Smith,  Alexander  Blair,  and  Maggie  Sim 
by  D.  6.  Thompson.  That  deed  was  a  valid 
conveyance. 

[2]  Defendants  In  error  asserted  title  in 
themselves  and  relied  upon  the  statute  of 
limitations.  Prior  to  the  time  that  William 
A.  Tucker  came  into  possession  of  the  prem- 
ises under  his  bond  for  deed  John  Tucker 
had  been  In  possession,  and  the  possession 
of  John  and  William  together  extended  over 
a  period  of  more  than  20  years.  Whether  or 
not  John  knew  of  the  Interest  of  the  clill- 
dren  of  Robert  R.  Blair  In  this  land  does  not 
appear;  but  it  is  shown  that  William  and 
Daniel  Tucker  knew  of  their  interest,  and 
also  knew  of  the  ejectment  suit  brought  by 
them  against  Carter  and  its  result.  While 
William  and  Daniel  Tucker  have  been  In  the 
possession  of  all  of  the  lands  In  controversy 
since  the  date  of  the  bond  for  deed,  and  dur- 
ing that  time  have  received  all  the  benefits 
of  said  land,  their  possession  was  not  so  ad- 
verse as  to  amount  to  an  ouster  of  their  ten- 
ants In  common  and  start  the  running  of 
the  statute  of  llmttations.  The  testimony  of 
both  William  and  Daniel  Tucker  was  to  the 
effect  that  since  they  went  into  possession  of 
this  land  their  possession  had  been  exclu- 
sive and  peaceable,  that  they  exercised  acts 
of  ownership  and  claimed  to  own  all  of  the 
land,  that  they  paid  the  taxes  thereon  regu- 
larly every  year,  and  that  no  other  person 
claimed  the  premises  adversely.  This  does 
not  show  an  ouster  of  the  other  tenants 
in  common  and  is  not  sufiScient  to  show  title 
by  limitation.    NicoU  v.  Scott,  99  IlL  529. 

[3]  Defendants  in  error  are  not  entitled 
to  avail  themselves  of  the  defense  of  pos- 
session and  payment  of  taxes  for  seven  years 
under  color  of  title.  The  bond  for  a  deed  is 
not  color  of  title.  Rigor  ▼.  Frye,  02  IIL  507; 
Davis  V.  Howard,  172  lU.  840,  50  N.  B.  258; 
Converse  v.  Calumet  River  Railway  Co.,  195 
III.  204,  62  N.  B.  887. 

For  the  error  in  dismissing  the  bill  for 
want  of  equity,  the  decree  of  the  circuit 
court  of  Pope  county  is  reversed,  and  the 
cause  remanded. 

Reversed  and  remanded. 


(SOUL  GT) 
TOWN  OF  HARMONT  v.  CLARK. 
(Supreme  Court  of  Illinois.    April  19,  1911.) 
1.  Highways   ({  14*)-— Bstablishmbnt— Pbk- 
scRiPTiON— Dedication— Rights  Acquired. 
The  width  of  a  highway  acquired  by  pre- 
scription or  dedication  mast  be  determined  by 
the  fences  built  by  the  abutting  owners. 

[Bd.   Note.— For  other  cases,   see  Highways, 
Cent  Dig.  J  21;    Dfec  Dig.  |  14.»] 
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2.  DitDiCATioiT  (J  45*)  —  Highways  —  Evi- 
dence. 

Whether  an  owner  of  land  abutting  on  a 

highway  dedicated  a  strip  to  form  a  part  of  the 

highway  held,  under  the  evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Dedication, 

Cent.  Dig.  S  88 ;   Dec.  Dig.  §  45.»] 

3.  Highways  (§  161*)— Establishment— Pbe- 
scbxption. 

In  an  action  to  recover  a  penalty  for  ob- 
structing a  highway,  whether  a  strip  of  land 
abutting  on  the  highway  was  acquired  as  a 
part  of  the  highway  by  prescription  held,  under 
the  evidence,  for  the  jury. 

[Eld.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §  440;  Dec  Dig.  i  161.*] 

4.  Highways  (J  161*)  —  Obstbuction  —  Evi- 
dence. 

In  an  action  to  recover  a  penalty  for  ob- 
stmcting  a  highway,  whether  a  fence  encroach- 
ed on  the  highway  which  was  acouired  by  dedi- 
cation or  prescription,  thereby  obstructing  the 
highway,  or  whether  it  was  built  on  the  line  of 
the  highway,  held,  tinder  the  evidence,  for  the 
jury. 

[Ed,  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  §  440 ;  Dec.  Dig.  §  161.*] 

6.  Highways  (§  161*)  —  Obbtbuctiow  —  Evi- 
dence—Admissibility. 
"Where,  in  an.  action  for  obstructing  a  high- 
way acquiried  by  prescription  or  dedication,  the 
icsne  was  whether  a  fence  was  constructed' with- 
in the  highway  or  on  the  line  thereof  as  fixed 
by  fences  built  by  abutting  owners,  an  order  of 
the  commissioners  of  highways  reciting  the  fact 
of  the  existence  of  the  highway,  and  describing 
it  as  four  rods  wide,  and  a  copy  of  a  petition  by 
abutting  owners  for  the  reduction  of  the  width 
of  the  highway  from  66  feet  to  60  feet,  were 
properly  excluded. 

[Eld.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  g  440;  Dec.  Dig.  {  161.*] 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty;  Harry  M.  Waggoner,  Judge. 

Action  by  the  Town  of  Harmony  against 
John  A.  Clark.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Affirmed. 

Scofleld  &  Gallff  and  David  E.  Mack,  for 
appellant  O'Harra,  O'Harra,  Wood  &  Walk 
er  and  Hartzell  &  McCrory,  for  appellee. 

FARMER,  J.  Appellant  brought  an  ac- 
tion of  debt  In  the  circuit  court  of  Hancock 
county  upon  the  statute,  against  appellee,  to 
recover  the  penalty  provided  for  the  obstruc- 
tion of  a  public  highway.  The  declaration 
averred  that  notice  had  been  given  appellee 
to  remove  the  obstruction,  and  a  recovery 
was  sought  for  continuing  the  obstruction 
after  giving  the  notice.  Issue  was  Joined, 
and  the  cause  tried  by  a  Jury,  resulting  In  a 
verdict  and  Judgment  In  favor  of  the  appel- 
lee. Appellant  prosecutes  this  appeal  to  re- 
verse that  Judgment 

The  highway  appellee  Is  charged  with  ob- 
structing runs  east  and  west  through  the 
middle  of  sections  31,  32,  33,  34,  35,  ahd  36, 
In  the  town  of  Harmony,  Hancock  county. 
It  was  never  laid  out  by  proceedings  had  un- 
der the  statute,  and  exists  as  a  public  high- 
way only  by  prescription  or  dedication. 
There  Is  nO  dispute  between  the  parties  as 


to  there  being  a  highway  at  the  place  In 
question  and  that  It  bad  existed  for  more 
than  40  years.  In  1861  Thomas  G.  Lyons 
became  the  owner  of  and  removed  upon  the 
E.  %  of  the  N.  W.  %  of  section  36.  The 
place  of  the  alleged  obstruction  is  the  north 
side  of  the  road  at  the  south  end  of  this  80. 
Before  Lyons  became  the  owner  of  said  80, 
there  was  a  road  running  through  the  mid- 
dle of  the  sections  before  mentioned,  fenced 
at  the  place  In  question  on  both  sides  with 
rail  fences.  In  1865  Lyons  planted  a  hedge 
fence  across  the  sonth  end  of  his  80  and  on 
the  north  side  of  the  rail  fence  that  separat- 
ed his  land  from  the  road.  He  testified  he 
planted  his  hedge  as  close  to  the  rail  fence 
as  he  could  and  have  room  enough  between 
It  and  the  rail  fence  to  cultivate  his  hedge 
on  the  south  side  with  one  horse  and  a 
plow.  The  rail  fence  did  not  run  in  a 
straight  line,  and  the  hedge  was  planted  In 
a  line  that  was  not  entirely  straight,  but  to 
some  extent  followed  the  course  of  the  rail 
fence;  the  distance  between  the  hedge  and 
the  rail  fence  being  greatest  at  the-  east  side 
of  Icons'  80.  The  rail  fence  was  allowed  to 
stand  until  the  hedge  made  sufflclwnt  growth 
to  answer  the  purpose  of  a  fence.  From 
time  to  time,  as  the  hedge  grew,  parts  of  the 
rail  fence  were  removed;  the  last  of  it  be>. 
Ing  removed  about  1876. 

The  proof  shows  very  little  work  was  done 
on  the  road  by  the  road  authorities.  A  ditch 
about  the  depth  of  a  plow  furrow  was  made 
on  the  north  side  of  the  travri^  track,  aad 
one  witness  testified  that  by  direction  of  the 
road  authorities  he  mowed  the  grass  and 
weeds  along  the  side  of  the  road  up  to  the 
hedge  fence  at  one  time.  The  traveled  track 
of  the  road  was  somewhere  near  the  middle 
of  the  space  left  between  the  original  fences. 
In  muddy  times  the  road  was  a  bad  one,  and 
people  In  traveling  over  It  In  vehicles  would 
sometimes  travel  out  of  the  traveled  track 
on  the  north  side  of  the  ditch  for  a  distance 
of  about  60  rods  of  the  east  part  of  the  road. 
Sixty  rods  west  of  the  east  line  of  the  Ly- 
ons 80  the  ditch  washed  so  deep  that  it  could 
not  be  crossed,  and  over  that  part  of  the 
road  travel  had  to  be  on  the  south  side  of 
the  ditch.  Between  the  ditch  and  the  hedge 
fence  at  that  place  brush  and  saplings  grew 
up..  I^ons  sold  the  80-acre  tract  described 
about  1890  to  his  son,  and  some  two  years 
later  his  son  sold  it  to  appellee,  who  stiU 
owns  it  In  trimming  the  hedge  fence,  the 
owner  of  the  land  would  drop  the  brush  on 
the  south  side  of  it,  and  it  accumulated 
there  until  five  or  six  years  before  bringing 
this  suit,  when  appellee,  wishing  to  destroy 
the  hedge,  burned  the  brush  and  the  hedge, 
and  built  a  wire  fence  south  of  the  line  of 
the  old  hedge  fence.  It  is  this  wire  fence 
that  is  alleged  to  be  an  obstruction  In  the 
highway. 

The  proof  shows  that  at  the  east  side  of 
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the  ttppellee'B  80  fbe  wire  fence  Is  about  8 
feet  Bouth  of  the  stnmpe  of  the  hedge  fence, 
and  at  the  west  side  of  the  80  abont  4  feet 
fiouth  of  the  etumpe  of  the  hedge.  As  the 
hedge  was  crooked  between  those  points,  at 
some  places  the  distance  between  the  hedge 
and  the  wire  was  less  than  8  feet  The  ap- 
pellant contends  that  the  road  as  it  existed 
by  prescription  or  dedication  was  66  feet 
wide,  and  33  feet  of  It  came  off  the  south 
end  of  appellee's  80  acres.  Measurements 
from  stones  supposed  to  mark  the  east  and 
west  half  section  line  through  tiie  sections 
mentioned,  according  to  the  proof  of  appel- 
lant, show  that  at  the  east  and  west  sides 
of  appellee's  land  the  distance  between  his 
wire  fence  and  the  stones  is  29  feet,  and  at 
one  place  between  those  points  27  feet  By 
bnllding  his  fence  closer  than  33  feet  of  the 
line  of  these  stones,  appellant  contends  ap- 
pellee obstmcted  the  public  highway. 

[1]  As  the  road  was  not  originally  laid  out 
onder  ttie  statute  by  ■  the  commissioners  of 
highways.  Its  width  would  be  determined  by 
the  fences  built  by  the  owners  on  each  side 
of  It  whetter  It  existed  by  prescription  or 
dedicaition.  For  the  purpose  of  showing  that 
the  road  was  intoided  to  be  66  feet  wide,  ap- 
Iiellant  offered  in  evidence  an  order  spread 
upon  the  town  clerk's  records,  made  by  the 
commissioners  of  highways  in  1858.  The  or- 
der recited  that  a  road  on  the  east  and  west 
renter  line  of  sections  31,  32,  33,  34,  35,  and 
36  was  then  used  as  a  public  highway,  and 
had  been  so  used  for  20  years,  but  It  had 
never  been  recorded.  It  was  therefore  or- 
dered that  the  road  be  ascertained,  describ- 
ed, and  entered  of  record  according  to  a  sur- 
rey which  had  been  made  under  the  direc- 
tion of  the  commissioners,  and  the  road  was 
described  as  4  rods  wide.  The  court  sustain- 
ed appellee's  objection  to  the  ofTer  of  this 
evidence.  Appellant  also,  after  proving  the 
loss  of  the  original  petition,  oflFered  In  evi- 
dence a  copy  of  a  petition  presented  to  the 
commissioners  of  highways  of  Harmony 
township,  dated  February  12,  1908,  signed 
by  appellee  and  others,  requesting  that  the 
width  of  the  road  through  the  sections  men- 
tioned, for  a  distance  of  4  miles,  be  reduced 
from  06  feet  to  60  feet  Objection  by  appel- 
lee to  the  introduction  of  this  document  was 
rastalned,  and  It  was  not  permitted  to  be 
Introduced  in  evidence.  Aside  from  the  rul- 
ings of  the  court  In  refusing  to  admit  this 
proof,  and  giving  and  refusing  certain  In- 
structions, the  controversy  here  is  wholly 
one  of  fact 

[f,  3]  The  real  question  b:  Did  appellee 
Idace  his  fence  on  land  that  had  been  dedi- 
cated to  and  accepted  by  the  public  as  a 
highway,  or  on  land  that  the  public  had  ac- 
quired a  highway  over  by  prescription?  In 
our  opinion,  the  rail  fence  on  the  north  side 
of  the  road  marked  the  boundary  of  the 
highway,  and  unless,  when  the  rail  fence 
was  removed,  the  owner  of  the  land  dedicat- 
ed the  strip  betwe^i  It  and  the  hedge  fence, 
95  N.B.-4 


or  the  public  acquired  a  right  to  that  strip 
by  prescription  and  travel  over  It  the  road 
never  did  extend  to  the  hedge  fence.  Wheth- 
er there  was  such  dedication,  or  the  right  to 
the  land  was  acquired  by  prescription,  were 
questions  for  determination  by  the  jury  un- 
der all  the  facts  and  circumstances  proven. 
It  may  be  that  under  the  facts  these  were 
debatable  questions;  but  It  cannot  be  said 
that  under  the  evidence  the  Jury  were  bound 
to  find  for  appellant  under  both  or  either  of 
said  questions. 

[4]  Lyons,  who  owned  the  land  until  1880, 
set  out  the  hedge  fence  In  1865.  It  Is  true 
be  testified  he  intended  It  for  a  permanent 
fence;  but  he  also  testified  that  he  set  It  as 
close  to  the  rail  fence  as  he  could  and  leave 
room  to  plow  between  the  rail  fence  and  the 
hedge  with  one  horse.  The  proof  further 
shows  that  in  trimming  the  hedge  the  brush 
was  dropped  on  the  south  side  of  it  and 
this  practice  was  continued  and  the  brush 
accumulated  from  time  to  time  until  shortly 
before  the  appellee  built  the  wire  fence, 
when  he  burned  it  for  the  purpose  of  de- 
stroying the  hedge.  Three  or  four  years  be- 
fore appellee  built  the  wire  fence,  a  line  of 
telephone  poles  was  set  along  the  south  side 
of  the  hedge  fence,  and  according  to  the 
proof  the  poles  were  set  as  close  to  the  hedge 
as  the  brush  ailed  on  the  south  side  would 
admit  The  wire  fence  alleged  to  be  an  ob- 
struction In  the  road  is  on  the  north  side  of 
this  line  of  telephone  poles.  Tbe  evidence 
is  not  clear  as  to  the  exact  location  of  tb^ 
wire  fence  with  reference  to  the  old  line  of 
the  rail  fence ;  but  from  the  descriptions  giv- 
en of  the  rail  and  hedge  fences,  and  the  dis- 
tance left  between  them,  and  the  distance 
between  the  wire  fence  and  the  stumps  of 
the  hedge  fence,  which  are  still  standing  and 
show  clearly  its  line,  we  thlnlc  tbe  conclu- 
sion Is  amply  warranted  that  the  wire  fence 
is  substantially  on  the  line  of  the  old  rail 
fence.  As  we  have  said,  the  distance  be- 
tween tbe  wire  fence  and  the  hedge  is  not 
uniform,  because  of  the  fact  that  the  hedge 
fence  was  not  built  in  a  straight  line.  The 
greatest  distance  between  the  wire  fence  and 
the  hedge  is  at  the  east  Upe  of  appellee's 
80,  and  Is  about  8  feet  One  witness  tes- 
tified on  behalf  of  appellee  that  he  measured 
the  distance  between  every  post  In  the  wire 
fence  and  the  hedge  stumps  throughout  the 
entire  80  rods.  .  He  testified  several  posts 
were  less  than  3  feet  from  the  hedge,  and  in 
this  he  was  not  contradicted  by  anybody 
who  made  measurements. 

[6]  In  our  opinion,  the  order  of  the  com- 
missioners of  highways  of  1858,  and  the 
copy  of  the  petition  of  the  commissioners  of 
1908  to  reduce  the  width  of  the  road,  could 
have  had  no  material  influence  on  the  re- 
sult of  the  trial  if  they  had  been  admitted 
in  evidence,  and  tbe  refusal  of  the  court  to 
admit  them  in  evidence  affords  no  ground 
for  a  reversal  of  the  Judgment,  even  if  it  be 
conceded  that  they  were  competent    Neither 
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do  we  think  there  waa  any  error  in  the  glv- 
iiig  or  refusing  of  Instructlona. 

In  our  opinion,  the  verdict  and  Judgment 
were  warranted  by  the  evidence,  and  the 
Judgment  is  affirmed. 

Judgment  affirmed. 

(260  ni.  63) 

PEXIiPLB  V.  BERNSTEJIN. 
(Supreme  €ourt  of  Illinois.    April  19,  1911.) 

1.  Indictment  and  Infobmation  (|  132*)— 
JoiNDEB  OF  Accounts— ELEOTioN—DnTBB- 
BNT  Offenses  in  Same  Xbanbaction. 

An  indictment  for  arson  contained  three 
counts  drawn  under  Cr.  Code,  J  13,  and  three 
under  section  14  (Hurd'i  Rev.  St.  1909,  c.  88); 
the  first  three  charging  arson  in  burning  a 
building,  and  the  last  three  with  feloniously 
burning  certain  goods  and  chattels  contained  in 
a  certain  building,  with  intent  to  defraud  an  in- 
surance company.  Held  that,  as  the  offenses 
charged  in  the  different  counts  grew  out  of  one 
and  the  same  transaction  and  were  such  that 
the  defendant  might  t>e  found  guilty  of  botli, 
the  state  was  not  required  to  elect. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  S|  42&-i32;  Dec. 
Dig.  i  132.*] 

2.  Indictuent  and  Infobuation  (i  132*)— 
Join  DEB  or  Codnts— Election  —  Distinoi 
Offenses. 

A  prosecutor  will  only  be  re(^uired  to  elect 
for  which  offense  charged  in  an  mdictment  he 
will  ask  a  conviction,  when  the  offenses  charged 
are  actually  distinct  and  do  not.  arise  out  of  the 
same  transaction.  . 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  t|  426-453;  Dec. 
Dig.  t  132.»] 

3.  Abson  (f  87*)— BviDENCK— Sufficiehot. 

Evidence  in  a  trial  for  arson  held  to  sus- 
tain a  conviction. 

[lid.  Note.— For  other  cases,  see  Arson,  Cent 
Dig.  »  71-73;   Dec.  Dig.  {  37.*] 

4.  CKnaNAL  Law  ({  666*)— Tbiai^-Conddot 
OF  JuDOBi— Examination  and  Cboss-Ex- 
ahusation  of  Witnesses. 

Daring  the  trial  the  judge  asked  numerous 
questions  of  the  defendant  and  his  witnesses, 
and  examined  two  witnesses  in  chief,  and  al- 
lowed the  state's  attorney  to  cross-examine, 
there  being  nothing  in  the  records  explaining 
why  this  was  done,  and  the  questions  being 
such  as  would  appear  to  the  jury  to  be  in  the 
interest  of  the  prosecution.  Held  reversible  er- 
ror. 

[EU.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1524-1533;  Dec.  Dig.  | 
666.*] 


Error  to  Criminal  Court,  Cook  County; 
Lockwood  HoDore,  Judge. 

Isaac  Bernstein  waa  convicted  of  arson, 
and  he  brings  error.  Reversed  and  re- 
manded. 

Max  Luster  (J.  Ambrose  Qearon,  of  coun- 
sel), for  plaintiff  in  error.  W.  H.  Stead, 
Atty.  Gen.,  John  E.  W.  Wayman,  and  W.  Ed- 
gar Sampson  (Robert  B.  Crowe,  of  counsel), 
for  the  People. 

PER  CURIAM.  [1]  Plaintiff  in  error  was 
Indicted  at  the  March  term,  1910,  of  the 
criminal  court  of  Cook  county,  on  the  charge 


of  arson.  The  Indictment  contained  six 
counts.  The  first  three  were  drawn  under 
section  13  of  the  Criminal  Code,  whUe  the 
last  there  were  under  section  14.  Burd's 
Stat  1909,  p.  746.  The  first  three,  in  vary- 
ing form,  charged  him  with  arson  in  burn- 
ing a  building  belonging  to  Otto  Vogelman; 
the  last  three,  with  feloniously  burning  or 
setting  fire  to  certain  goods  and  chattels  con- 
tained in  a  certain  building,  with  intent  to  de- 
fraud the  Continental  Insurance  Company. 
Plaintlfl  In  error  was  found  guUty  under  the 
second  count  of  the  indictment,  and,  after 
motions  for  new  trial  were  overruled,  was 
duly  sentenced.  This  writ  of  error  was 
thereafter  sued  out 

Plaintiff  in  error  moved  to  quash  the  In- 
dictment and  that  the  state's  attorney  be 
required  to  elect  upon  which  of  the  counts 
he  would  prosecute.  These  motions  were 
overruled.  It  is  now  contended  that  the 
court  erred  in  so  ruling,  as  nnder  the  deci- 
sions of  this  court  said  two  sections  of  the 
Criminal  Code  create  separate  and  distinct 
felonies.  Mai  v.  People,  224  IIL  414,  79  N. 
B.  633;  Elgin  v.  People,  226  IIL  486,  80  N. 
E.  1014,  and  that  the  accused  cannot  iw 
tried  for  separate  and  distinct  felonies  un- 
der the  same  indictment  (Kotter  v.  People, 
160  IIL  441,  87  N.  B.  932).  If  two  or  more 
offenses  grow  out  of  one  transaction,  and 
are  of  such  a  nature  that  the  defendant  may 
be  found  guilty  of  both,  the  prosecutor  will 
not  be  required  to  elect  for  which  offense 
charged  In  the  Indictment  he  will  ask  a  con- 
viction. [2]  He  will  only  be  required  to 
elect  when  the  offenses  charged  in  the  dif- 
ferent counts  are  actually  distinct  from  each 
other  and  do  not  arise  out  of  the  same  trans- 
action. People  V.  WeU,  243  IIL  208,  90  N. 
E.  731,  134  Am.  St.  Rep.  857;  Gtoodhue  v. 
People,  94  lU.  87;  Schintz  v.  People,  178  111. 
320,  62  N.  B.  903.  It  is  obvious  from  this 
record  that  the  offenses  cttarged  in  the  dif- 
ferent counts  grew  out  of  one  and  the  same 
transaction.  The  trial  court,  therefore,  did 
not  err  in  overruling  said  motions. 

[3]  It  Is  further  urged  that  the  evidence 
did  not  Justify  the  conviction.  Plaintiff  in 
error  occupied  the  first  floor  of  the  building 
at  8443  Sheffield  avenue,  Chicago— the  front 
part  as  a  tailor  shop  and  the  rear  as  living 
quarters.  Two  days  t>efore  the  fire  he  pro- 
cured $2,0(X>  insurance  upon  the  stock  of 
goods  therein  with  the  Continental  Insur- 
ance Company  of  New  Tork.  The  evidence 
tended  to  show  that  at  the  time  he  had  on 
hand  only  a  small  amount  of  stock — far  less 
than  the  amount  insured.  The  fire  occurred 
Sunday  afternoon,  January  30,  1910.  The 
day  before  this,  plaintiff  in  error  purchased 
a  gallon  of  l>enzine,  three  pounds  of  Venetian 
red,  and  a  paint  brush.  He  testified  that 
the  night  liefore  the  fire  he  had  been  paint- 
ing his  floor  with  a  mixture  of  the  bemxine, 
Venetian  red,  and  a  small  amount  of  oil  from 
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tb»  sewing  macblne  oil  can,  working  rery 
late;  that  the  next  morning  he  got  up  late 
and  did  some  work,  and,  being  tired,  laid 
down  in  the  afternoon  and  went  to  sleep, 
and  was  waked  up  by  being  dragged  out  of 
the  building  by  a  man,  who  left  him  stand- 
ing on  the  porch,  outside;  that  he  did  not 
know  who  the  man  was.  The  evidence  tends 
strongly  to  show  that  benzine  mixed  with 
Venetian  red  and  a  small  amount  of  machine 
oU  will  not  make  a  paint.  The  firemen  tes- 
tified that  after  the  fire  they  found  a  large 
charred  space  around  the  store,  and  the 
stove,  while  It  had  a  little  fire  In  It,  was  cool, 
with  nothing  to  Indicate  that  a  fire  could 
have  started  from  It;  that  there  was  no  gas 
coming  from  any  of  the  gas  jets ;  that  there 
was  a  furnace  in  the  building,  but  it  had  not 
been  nsed  for  some  time;  that  the  front 
door  of  the  shop  was  locked.  One  of  the 
witnesses  saw  the  flames  coming  out  of  the 
top  of  the  front  windows,  and  ran,  with  a 
number  of  other  men,  across  the  street  to 
the  building.  He  testified  that  he  went 
around  to  the  rear,  and  saw  plaintiff  In  er- 
ror coming  out  of  the  back  door,  and  that  no 
one  else  was  there.  The  assistant  fire  mat^ 
shal  testified  that  he  fonnd  plaintiff  in  error 
In  the  bakery  shop  next  door,  sitting  In  the 
comer,  mnmbling  to  himielf,  apparently  cry- 
ing, and  that  the  hair  on  one  side  of  his 
head  was  singed;  that,  when  asked  whether 
lie  bad  any  Insurance,  the  plaintiff  in  error 
first  said  he  did  not  know,  and  later  said  he 
ttioaght  he  had  |2,000,  and  that  the  yalue  of 
the  contents  of  the  store  and  household  fur- 
niture was  about  $S00.  The  plaintiff  in  er- 
ror denies  that  he  made  this  statement,  and 
claimed  that  the  contents  of  the  store  were 
worth  $2,000.  In  filing  his  claim  with  the 
Insoranoe  company  he  Talned  the  property 
at  $2,703.02.  While  the  evidenoe  as  to  the 
origin  of  the  lire  was  almost  all,  U  not  en- 
tlvely,  drcnmstantlal,  we  think  tt°  Justlfled 
the  jury  In  finding  plaintiff  in  error  gnilty, 
and  we  wonld  not  disturb  the  verdict,  if  no 
errors  bad  been  committed  on  the  trial. 

(41  It  Is  insisted  that  the  trial  conrt  com- 
mitted rerersible  error  in  asking  numerous 
questions  of  the  plaintiff  In  error  and  his 
witnesses.  Ordinarily  It  Is  not  good  prac- 
tice for  the  presiding  Judge  himself  to  ex- 
amine witnesses  at  length.  The  circumstanc- 
es may  be  such  In  a  given  case  as  to  Justify 
the  conrt  in  so  doing.  Carle  ▼.  People,  200 
m.  404,  ee  N.  B.  32,  S3  Am.  St  Rep.  208. 
This  court,  however,  has  more  than  once 
Mid  that  the  examination  of  witnesses  is 
the  more  an>n>priate  function  of  counsel, 
and  the  Instances  are  rare  and  the  condi- 
tions exceptional  which  will  Justify  the  pre- 
siding Judge  in  conducting  an  extoislve  ex- 
amination. It  Is  always  embarrassing  for 
ominsel  to  object  to  what  he  may  deem  Im- 
proper questions  by  the  court.  Tben,  In  con- 
ducting a  lengthy  examination.  It  wonld  be 


almost  Impossible  for  the  Judge  to  preserve 
a  Judicial  attitude  While  he  is  not  a  mere 
figurehead  or  umpire  in  a  trial,  and  it  is  hu 
duty  to  see  that  Jtustlce  is  done,  he  will  osn- 
ally  not  find  it  necessary  to  conduct  such  ez- 
aminatlona  The  extent  to  which  this  shall 
be  done  must  largely  be  a  matter  of  discre- 
tion, to  be  determined  by  the  circumstances 
of  each  particular  case;  but  in  so  doing  he 
must  not  forget  the  function  of  a  Judge  and 
assume  that  of  an  advocate.  O'Shea  v.  Peo- 
ple, 218  111.  352,  76  N.  B.  981 :  Dunn  v.  Peo- 
ple, 172  III.  582.  60  N.  E.  137.  In  this  case, 
also,  the  trial  Judge  examined  two  witness- 
es in  chief  and  allowed  the  state's  attorney 
to  crosB-exanline.  We  find  nothing  in  the 
record  explaining  why  this  was  done.  Such 
a  practice  is  not  to  be  commended,  and  can 
only  be  permitted  when  It  Is  sbown  that  oth- 
erwise there  may  be  a  miscarriage  of  Jus- 
tice. We  are  convinced  that  in  the  examina- 
tion of  the  witnesses  by  the  trial  Judge, 
doubtless  unconsciously  on  his  part,  he  made 
statements  and  asked  questions  in  such  a 
form  as  wonld  almost  certainly  lead  the  Ju- 
ry to  conclude  that  be  thought  the  plaintiff 
in  error  was  guilty.  We  are  Impressed  from 
a  reading  of  the  record  that  the  questions  of 
the  Judge  would  appear  to  the  Jury  to  be  in 
the  interest  of  the  prosecution.  Expressions 
of  opinion  by  the  Judge  are  liable  to  have 
great  weight  with  the  Jury,  and  therefore 
especial  care  should  be  observed  that  noth- 
ing be  said  by  him  to  the  prejudice  of  ei- 
ther party.  Lycan  v.  People,  107  III.  423; 
Synon  v.  People,  188  III.  609,  69  N.  B.  508; 
South  Covington  &  Ci-cinnatl  Street  Rail- 
way Co.  V.  Btroh  (Ky.)  86  S.  W.  177,  67  L. 
R.  A.  875,  and  note. 

The  evidence  in  this  case  as  to  the  gruilt 
of  the  plaintiff  in  error  is  of  such  a  nature 
that  we  are  constrained  to  hold  that  plain- 
tiff In  error  was  prejudiced  by  the  remarks 
of  the  Judge  and  his  method  of  examining 
the  witnesses.  It  is  unnecessary  to  consid- 
er the  other  errors  assigned. 

The  Judgment  of  the  criminal    court  of 
Cook  county  will  be  reversed,  and  the  cause 
remanded   for   further   proceedings  not  In- 
consistent with  this  opinion. 
.  Reversed  and  remanded. 


(SO  111.  OS.) 

BIACK  V.  HOOPESTON  OAS  ft  ELECTRIC 

00. 

(Supreme  Oonrt  of  IIIIdoIi.    April  19, 1911.) 

1.  Spioirio  Pebformanck  (|  41*)— Obai,  Con- 
TBACTS— Pabt  Pbbformarce— Effxct. 

Equity  will  enforce  an  oral  contract,  void 
nnder  the  statute  of  frauds,  which  has  been  so 
far  performed  b^  one  of  the  parties  that  to 
permit  its  repudiation  by  the  other  will  lie  a 
fraud. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  Si  120-123;  Dec.  Dig.  I 
41.»]  -"    ••  •    • 
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2.  Fbauds,  Statttti!  or  (t  129*)— Obai.  Sau 
OF  Real  Estate — Pabi  Pebfobmance.  . 

An  oral  sale  of  real  estate  is  taken  out  of 
the  statute  of  frauds  by  the  payment  of  the 
price,  the  taking  of  possession,  and  the  making 
of  lasting  and  valuable  improvements ;  but  these 
acta  of  performance  must  be  done  by  virtue  of 
a  contract  and  for  the  purpose  of  penorming  it 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute  of,   Cent  Dig.   H  287-292;    Dec.  Dig.   f 

i;i9.*] 

3.  Fbatjds,  Statute  of  (S  129*)— Obal  Saue 
OF  Real  EsTATE^— Part  Performance. 

The  mere  possession  of  a  tenant  after  the 
expiration  of  his  lease  is  not  a  part  performance 
of  an  oral  contract  to  convey  land  to  him ;  but 
whether  such  possession  is  a  holding  under  the 
contract  or  under  the  lease  is  a  question  of  fact, 
and  to  constitute  a  holding  under  the  contract 
it  is  not  necessary  that  the  tenant  should  sur- 
render possession  under  the  lease  and  re-enter 
under  the  contract;  but  the  circumstances  char- 
acterizing his  possession,  together  with  his  ex- 
penditures, if  any,  in  making  improvements  on 
the  faith  of  the  contract,  must  be  considered. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  if  287-292;  Dec  Dig.  t 
129.*] 

4.  COBPOBATIONB  ({  513*)  —  OOKXaACTS  —  AC- 
TIONS. 

A  bill  for  the  specific  performance  of  a  con- 
tract made  by  a  corporation,  which  avers  that 
the  corporation  made  an  oral  agreement  with 
complainant,  need  not  aver  the  preliminary  de- 
tails involved  in  the  making  of  the  contract 
though,  where  the  making  of  the  contract  is  not 
admitted,  complainant  must  ^rove  an  agreement 
by  lawful  authority  to  sustam  it. 

[E^.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  »  2017-2023;  Dec.  Dig.  %  513.*] 

5.  Vendob   and   Purchabbb    (f  22*)  — CoN- 

TBA0T8— DESCBIFIION    OF    PBOPBBTr— SUFFI- 
CIENCY. 

A  contract  for  the  sale  of  real  estate,  de- 
scribed as  a  specified  part  of  a  designated  lot,  to 
be  located  in  the  south  part  thereof,  to  include  a 
building  thereon,  and  to  be  bounded  on  the  north 
by  a  line  parallel  with  an  avenue,  sufficiently 
describes  the  property. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  27;  Dec.  Dig.  i  22.»] 

6.  Specific  Pebfobmanck  (g  114*)  — CoN- 
TBACT  FOB  Sale  of  Real  Estate— Fxeadira 
— Sufficiency. 

A  bill  for  the  specific  performance  of  a 
contract  to  convey  land  to  complainant  in  con- 
sideration of  his  performing  work  for  defendant 
need  not  aver  that  he  has  not  received  compen- 
sation for  his  work,  and  the  fact  that  be  has 
must  be  shown  by  defendant 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent  Dig.  {  365;   Dea  Dig.  {  114.*] 

Appeal  from  Circuit  Court,  Vermilion 
County;  W.  B.  ScholfleW,  Judge. 

Suit  by  James  A.  Black  against  the 
Hoopeston  Gas  &  Electric  Company.  From 
a  decree  dismissing  the  bill,  complainant  ap- 
peals.   Reversed  and  remanded: 

J.  C.  McClure^  for  appellant  3.  H.  Dyer, 
for  appellee. 


DUNN,  J.  A  demurrer  was  sustained  to 
appellant's  bill  for  specific  performance,  his 
bill  was  dismissed,  and  he  has  appealed. 


It  appears  from  the  bill  that  the  appellee 
was  the  owner  of  a  triangular  lot  of  land, 
of  a  portion  of  which  the  appellaht  was  in 
possession  as  a  tenant  holdihg  oyer  under 
an  oral  lease  from  a  former  owner,  on  which 
portion  he  had  erected  a  building.  The  ap- 
pellee employed  the  appellant  to  do  some 
concrete  work  for  $855,  one  half  of  which 
was  to  be  paid  in  cash,  and  for  the  other 
half  ($427.50)  the  appellee  agreed  to  con- 
vey to  the  appellant  ^^'-'/tooo  of  the  said 
lot  of  land,  to  be  located  in  the  south  part 
thereof,  to  include  appellant's  building,  and 
to  be  bounded  on  the  north  by  a  line  par- 
allel with  Seminary  avenue.  The  contract 
was  oraL  The  appellant  performed  the 
work  to  the  satisfaction  and  acceptance  of 
the  appellee,  and,  relying  upon  the  contract, 
entered  Into  possession  of  the  premises  with 
the  knowledge  and  approval  of  the  appel- 
lee, enlarged  the  building,  changing  It  from 
a  temporary  to  a  permanent  structure,  made 
lasting  and  valuable  improvements  on  the 
premises,  and  has  ever  since  remained  in 
the  ezcliuive  possession  of  such  premises  as 
owner;  but  the  appellee  has  refused  to  con- 
vey them  to  him.  The  demurrer  relied  upon 
the  statute  of  frauds,  and  it  Is  insisted  that 
the  appellant  did  not  enter  into  possession 
under  the  contract,  that  there  Is  no  sufEl- 
dent  part  performance  to  avoid  the  statute^ 
that  it  does  not  appear  that  there  was  any 
legal  contract  on  the  part  of  the  appellee, 
and  that  the  contract  is  indefinite  and  uncer^ 
tain. 

(1]  The  statute  of  frauds  is  for  the  preven- 
tion of  frauds.  Equity  will  not  x>ormit  it 
to  be  used  for  the  perpetration  of  fraud, 
and  will  therefore  enforce  an  oral  contract 
which  lias  been  so  far  performed  by  one 
party  that  to  permit  its  repudiation  by  the 
other  would  be  a  fraud. 

{21  The  law  Is  well  settled  that  an  oral 
sale  of  real  estate  may  be  taken  out  of  the 
statute  by  the  payment  of  the  purchase  mon- 
ey, the  taking  of  possession,  and  the  making 
of  lasting  and  valuable  improvements.  These 
acts  of  performance^  however,  relied  upon 
to  take  a  case  out  of  the  statute  of  frauds, 
must  have  been  done  by  virtue  of  the  con- 
tract sought  to  be  enforced  and  for  the  pur- 
pose of  performing  it  Koch  v.  National 
Union  BuUding  Ass'n,  137  IlL  497,  27  N.  B. 
530.  The  appellee  does  not  question  the 
allegation  as  to  the  performance  of  the 
work  which  was  the  consideration  of  the 
contract  or  as  to  the  making  of  improve- 
ments, but  it  insists  that  it  appears  that  the 
appellant's  possession  was  not  taken  under 
his  contract  with  the  appellee,  but  was  only 
a  holding  over  under  his  lease  from  a  for- 
mer owner. 

[3]  The  mere  possession  of  a  tenant  after 
the  expiration  of  his  lease  ia  not  a  part  per- 
formance of  an  oral  contract  to  convey  the 
land  to  him.    Koch  v.  National  Union  Bulld- 
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tag  Aas'n,  snpra.  However,  whetber  snch 
possession  Is  a  holding  over  under  the  lease, 
or  Is  a  possession  nnder  the  contract  of  sale, 
is  a  question  of  fact.  It  la  not  absolutely 
necessary  that  the  tenant  shall  have  actually 
surrendered  the  possession  nnder  his  lease 
and  re-entered  under  the  contract;  but  all 
the  circumstances  tending  to  characterize 
his  possession  are  to  be  considered,  and, 
among  others,  his  expenditures,  if  any,  In 
making  Improvements  on  the  faith  of  an 
oral  agreement  which  he  would  not  other- 
wise have  made.  Morrison  y.  Herrlck,  130 
111.  631,  22  N.  E.  537.  The  bill  averred  that 
the  appellant's  possession  was  under '  the 
contract,  and  the  truth  of  this  averment 
must  depend  upon  the  proof. 

[«]  It  is  urged  by  the  appellee  that  the 
bill  Is  defective,  because  it  does  not  show 
that  the  alleged  contract  was  authorized  by 
the  appellee's  board  of  directors.  It  is  not 
necessary  to  allege  all  the  preliminary  de- 
tails Involved  in  the  making  of  a  contract 
The  bill  avers  that  the  appellee  entered  lato 
an  oral  agreement  with  the  appellant,  and 
this  allegation  is  sufficient.  If  it  is  not 
admitted,  the  complainant  will  have  to  prove 
an  agreement  made  by  lawful  authority  in 
order  to  sustain  it 

[5]  The  appellee  insists  that  the  contract 
is  not  definite  in  its  description  of  the  land 
to  be  conveyed,  because  it  provides  that 
'^he  northern  portion  of  said  portion  so  to 
be  set  off  was  to  be  bounded  by  a  line  run- 
ning parallel  with  the  center  of  Seminary 
arenne."  It  is  said  that  It  thus  appears 
that  the  land  Included  In  the  oral  contract 
was  not  to  extend  north  of  a  line  parallel 
with  the  center  of  Seminary  avenue,  while 
It  appears  by  the  plat  attached  to  the  bill 
as  an  exhibit  that  the  appellant  is  seeking 
a  conveyance  of  land  extending  a  consid- 
erable distance  north  of  a  line  parallel  with 
the  center  of  Seminary  avenue.  There  are, 
of  course,  an  infinite  number  of  lines  parallel 
with  the  center  of  Seminary  avenue,  some 
north  and  some  south  of  It;  but  the  particu- 
lar line  referred  to  In  this  agreement  is 
that  one  which  has  south  of  it  ^''-^/mo*  of 
the  tract  described  in  the  bilL  There  is  no 
uncertaiuty  in  the  description. 

Ill  Another  objection  urged  to  the  bill  Is 
that  it  does  not  allege  that  the  appellee  has 
not  paid  the  appellant  the  full  amount  due 
for  his  work.  The  only  thing  due  appellant 
for  bis  work,  according  to  the  averments  of 
tbe  bill,  is  a  deed  for  this  tract  of  land. 
It  Is  not  necessary  for  him  to  aver  that  he 
has  not  received  something  else  in  lieu  of  it 
If  he  has,  the  allegation  and  proof  should 
come  from  appellee. 

Tbe  decree  is  reversed,  and  the  cause  is 
remanded  to  the  circuit  court  with  direc- 
tions to  overrule  the  demurrer  to  tbe  bill. 

Reversed  and  remanded,  with  directions. 


(HO  111.  72) 

STITZBL  et  al.  T.  HILIiEB. 
(Supreme  Oourt  of  UUnois.    April  10,  1911.) 

1.  Bills  and  Notes  ({  155*)— NxoonABiurz 
—Stipulations  ArFKcrmo. 

A  provision  in  a  note  that,  If  not  paid  at 
maturi^,  the  holder  may  at  bis  option  extend 
the  time  of  payment  thereof,  does  not  render  the 
note  nonn^otiable,  under  the  negotiable  instru- 
ment act  of  1907  (t.aw8  1907-08.  p.  403),  which 
rec^uires  that  a  note  to  be  nesotiable  must  be  a 
written  promise  by  one  person  to  pay  to  anotbez 
named,  or  order,  a  fixed  sum  at  all  events  and  at 
a  time  specified  therein,  or  at  a  time  which  will 
certainly  arrive. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  !g  407-410 ;  Dec.  Dig.  !  155.*] 

2.  Bills  aitd  Notes  ({  448*)— Indobsbuknt— 
Action  bt  Inoobbse. 

The  indorsement  of  the  name  of  the  payee 
on  the  back  of  a  note  and  the  sale  and  delivery 
thereof  to  another  autliorizes  the  latter  to  sue 
thereon  in  his  own  name. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §(  1377-1423;  Dec.  Dig.  i 
448.*] 

8.  Aonoir  (8  61*)— Aocbual  of  CAtrsE  or  Ac- 
tion. 

There  cannot  be'  any  recovery  in  an  ordi- 
nary common-law  action,  where  tbe  money  is 
not  due  at  the  Institution  of  the  suit 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  §{  708-717;  Dec.  Dig.  g  81.*] 

4.  Pleadino  (S  418*)— RuLiiro  on  Deiiubbeb 
— Objection— Waiveb. 

Whether  an  action  on  a' note  Is  premature, 
when  begun  before  tbe  maturity  of  the  note, 
while  summons  was  served  thereafter,  is  not 
properly  preserved  for  review,  wbere  defendant, 
on  the  overruling  of  a  special  demurrer  charging 
that  the  action  was  prematurely  bronght  plead- 
ed to  the  merits. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  §8  1408-1406;   Dec.  Dig.  {  4ia*] 

5.  Evidence  (g  197*)— Hahdwhitinq— Genu- 
ineness—Co  ufabison. 

The  genuineness  of  a  signature  may  not  be 
proved  by  comparison  with  other  admittedly 
gennine  signatures  not  admissible  in  evidence  for 
other  purposes,  or  not  already  a  part  of  the  rec- 
ord, but,  where  other  signatures  admitted  to  be 
genuine  are  already  in  tbe  case,  comparison 
may  be  made  by  the  jury,  with  oir  without  ex- 
perts. 

[Ed.  Note. — For  other  cases,  see  Eividence, 
Cent  Dig^  {{  681.  681% ;   Dec.  Dig,  |  197.*] 

0.  Evidence  (|  663*)— Handwbiuhq— Coiipx- 

TENCY  or  WITNESS. 

One  who  has  seen  another  write,  or  who 
has  acquired  a  knowledge  of  the  other's  hand- 
writing by  correspondence  or  otherwise,  may 
testify  to  the  genuineness  of  the  latter's  hand- 
writing. 

[Ed.  Note.— For  other  cases,  see  EWidenoe, 
Cent  Dig.  §{  2347,  2383,  2384;  Dee.  Dig.  i 
563.*] 

7.  Evidence    (|    197*)— Hand  wbitino— Com - 

FABISON. 

The  rule  that  the  genuineness  of  a  signa- 
ture cannot  be  proved  by  comparison  with  other 
admittedly  genuine  signatures  not  admissible  in 
evidence  for  other  purposes,  or  not  already  a 
part  of  the  record,  must  be  liberally  construed, 
so  as  to  serve  as  an  aid  in  determining  the  gen- 
uineness of  signatures ;  and  the  reason  of  the 
ml?  is  founded  on  the  danger  of  the  selection  of 
a  false  standard  as  tbe  characteristic  type  of 
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handwrltiiif.  and  bringing  before  the  Jury  col- 
lateral iasaea. 

[Ed.  Note. — ("or  other  rases,  see  Evidence, 
Cent  Dig.  fj  681,  681%  ;  Dec.  Dig.  i  197.»] 

8.  EviDEWOE  (S  197*)— Handwritoio  — Cox- 

PAIIIBOHB— FAC  SiUILZS. 

Where  the  issue  is  the  genuineness  of  the 
maker's  signatare  to  a  note,  other  notes  bear- 
ing his  signature  are  admissible  to  show  that 
the  signatures  thereon  and  the  signatnre  on  the 
note  in  issue  are  fac  similes,  to  show  that  the 
disputed  signature  must  have  been  traced  from 
another  signatare  by  some  process,  and  thus 
prove  forgery. 

[E!d.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  681,  681% ;  Dec.  Dig.  f  197.*] 

9.  Evidence  (|  197*)— Handwbihito— Aomis- 

8IBILITT. 

That  two  signatures  are  exactly  alike  is 
evidence  that  one  was  traced  or  otherwise  repro- 
duced from  the  other,  or  that  both  were  made 
from  still  another  signature. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {{  681,  681% ;  Dee.  Dig.  |  197.*] 

10.  Evidence  (J  197*)— HAHDwumNO— Chab- 

ACTEB  OF   WBITINO. 

The  authorship  of  a  writing  may  be  proved 
b/  the  character  of  spelling  or  style  of  composi- 
tion, and  the  proof  of  such  peculiarities  may  be 
made  in  any  way  that  is  appropriate  in  other 
cases. 

[Ed.  Note.— For  other  cases,  see  Bviden/«, 
Cent.  Dig.  S§  681,  681% ;  Dec.  Dig.  f  197.*] 

11.  Etidenck  (f  186*)  — Photoqbaphb- Ad- 

IIISSIBILtTT. 

A  photographic  copy  of  an  instrument 
which  cannot  be  produced  In  court  is  admissible 
on  preliminary  proof  of  the  accuracy  of  the 
photograph. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Dec.  Dig.  {  186.*] 

12.  BviDBRCK  (i  661*)— Opikioii  Evidencs— 
Disputed  Handwbiting. 

Where  writings  are  admissible  to  aid  in  de- 
ciding whether  they  are  fac  similes  of  a  writing, 
the  genuineness  of  which  is  in  dispute,  expert 
testimony  is  permissible. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Dec.  Dig.  {  561.«1 

13.  Evidence  (f  226*)— AoinssiONB— Conoltt- 

BIVENESS. 

An  heir  may  not  by  admissions  or  state- 
ments bind  his  coheirs. 

[Eki.  Note. — ^For  other  cases,  see  Evidence, 
Cent.  Dig.  {S  815-821 ;  Dec.  Dig.  {  226;*  Wills, 
Cent.  Dig.  IS  135.  410.] 

Appeal  from  Appellate  Oourt,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Lee 
County;  R.  S.  Farrand,  Judge. 

Action  by  George  B.  Stltzel  and  others 
against  Loren  B.  MiUer,  administrator  of  D.' 
G.  MiUer,  deceased.  From  a  judgment  of 
the  Appellate  Court  affirming  a  Judgment  for 
plalntiffa  and  granting  a  certificate  of  im- 
portance, defendant  appeals.  Beyersed  and 
remanded. 

Trusdell,  Smith  &  Leedi,  for  api)eUant. 
H.  A.  Brooks,  for  appellees. 

CABTER,  J.  This  is  a  suit  in  assumpsit 
brought  by  appellees  in  the  circuit  court  of 
Lee  county  against  appellant  upon  a  prom- 
issory note  dated  F^ruary  22,  1908,  pay- 
able one  year  after  date  to  Harrison  Miller 


and  by  talm  Indorsed  In  blank  and  sold  and 
delivered  to  appellees.  This  note  was  for 
the  principal  sum  of  ^,S00,  with  Interest  at 
6  per  cent,  and  purported  to  be  signed  by 
D.  G.  Miller.  The  appellant  filed  a  special 
demurrer,  charging  that  the  suit  was  prema- 
tnrdy  brought  and  the  note  nonne^tiable. 
On  the  demurrer  being  overmled  the  appel- 
lant pleaded  nonassnmpsit,  with  a  Terillca- 
tlon  denying  execution  of  the  Instrument. 
Upon  a  Jury  trial  appellees  obtained  a  ver- 
dict for  $7,140.25.  From  the  Judgment  en- 
tered thereon  an  appeal  was  prayed  and  al- 
lowed to  the  Appellate  Court  for  the  Second 
District  That  court  affirmed  the  Judgment 
of  the  trial  court  and  granted  a  certificate  of 
Importance.     This  appeal  followed. 

The  original  instrument  sued  on  has  been 
certified  to  this  court  A  printed  blank  pre- 
pared for  the  Stocking  Trust  &  Savings  Bank 
was  used  In  making  it  Everything  is  In 
print  except  the  date,  names,  amount,  time 
when  payable  and  the  raU  of  interest  Tbe 
first  part  is  printed  in  large  type,  and  la  tbe 
ordinary  form  of  promissory  note.  A  power 
of  attorney  to  confess  Judgment  follows  in 
fine  print,  and  thereafter,  in  like  print  the 
following:  "We  also  agree  that  In  case  said 
note  Is  not  paid  at  maturity,  that  it  Is  at 
the  option  of  the  holder  hereof  to  extend,  as 
be  deems  proper,  the  payment  of  the  above 
note,  and  that  said  extension  shall  not  in 
any  manner  release  one  or  either  of  us  from 
the-  payment  hereof." 

[1]  It  Is  urged  that  the  quoted  words  ren- 
der the  instrument  nonnegotlable.  This  court 
has  held  that  a  promissory  note  "may  be  de- 
fined to  be  a  written  promise  by  one  per- 
son to  pay  to  another  person  therein  named, 
or  order,  a  fixed  sum  of  money  at  all  events 
and  at  a  time  specified  therein  or  at  a  time 
which  must  certainly  arrive."  McClenatban 
V.  Davis,  243  111.  87,  90  N.  E.  265,  27  L  B.  A. 
(N.  S.)  1017.  This  definition  substantially 
meets  the  requirements  of  the  negotiable  in- 
strument act  of  1907.  The  contention  that 
said  quoted  words  gave  the  bolder  the  au- 
thority to  extend  the  note  as  he  pleased,  that 
it  could  not  be  known  what  extensions  he 
might  grant,  and  that,  therefore,  the  time 
wheb  the  note  became  due  and  payable  wat 
uncertain  and  indeterminate,  rendering  the 
note  nonnegotlable,  cannot  be  sustained.  The 
note  expressly  provides  that  such  option  to 
extend  can  be  exercised  only  upon  the  failure 
of  the  payors  to  make  payment  at  Its  ma- 
turity. The  time  of  payment  Is  certain.  The 
note  is  dated  February  22,  1908,  and  payable 
one  year  thereafter.  After  a  note  Is  due  Its 
negotiability,  for  all  practical  purposes,  Is 
at  an  end.  In  Dorsey  v.  Wolff,  142  111.  589. 
32  N.  B.  495,'  18  L.  R.  A.  428,  S4  Am.  St  Rep. 
99,  it  was  held  that  a  provision  In  a  note 
that,  if  it  was  not  paid  when  dne  and  suit 
was  brought  thereon,  the  maker  should  pay 
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an  attomey'g  fee  of  iO  per  cent,  recoverable 
either  In  sacb  suit  or  a  separate  action,  dirt 
not  destroy  tbe  negotiability  of  tbe  note  as 
It  did  not  take  effect  until  after  maturity. 
Numerous  authorities  are  cited  from  this  ind 
other  states  by  counsel  for  appellant  on  this 
question.  In  most  of  them  the  note  recites 
that  the  payee  reserves  the  right  of  option 
of  extension  at  any  time,  either  before  or  aft- 
er maturity,  and  we  do  not  consider  them 
in  i)o!nt  The  quoted  words  do  not  affect 
the  character  of  tbe  note,  before  or  up  to 
its  maturity,  either  in  its  certainty,  amount 
to  be  paid,  tbe  date  of  payment  or  the  per- 
son to  whom  the  payment  is  to  be  made.  The 
clause  in  question  does  not  destroy  the  nego- 
tiability of  the  note.  The  following  anthori- 
tles  in  other  JurlEdictlons  tend  to  uphold 
this  conclusion:  National  Bank  v.  Kenney, 
98  Tex.  293,  83  S.  W.  368;  First  Nat  Bank  v. 
Buttery,  17  N.  D.  326,  lie  N.  W.  341,  16  U 
K.  A.  <N.  S.)  878,  and  note;  Farmer,  Thomp- 
son &  Helsell  T.  Bank  of  Graettlnger,  130 
Iowa,  469,  107  N.  W.  170;  Anniston  Loan  ft 
Trust  Co.  ▼.  Stickney,  108  Ala.  146, 19  Soatb. 
63,  31  L.  R..A.  234,  and  note. 

[2]  Tbe  note  being  negotiable^  tbe  indorse- 
ment of  the  name  of  the  payee  on  Its  back 
and  its  sale  and  delivery  to  appellees  au- 
thorized them  to  maintain  this  action  in 
their  own  names.  Kistner  v.  Peters,  223  111. 
607,  79  N.  B.  311,  7  L.  R.  A.  (N.  S.)  400,  114 
Am.  St  Bep.  362;  Keenan  ▼.  Blue,  240  III. 
177,  88  N.  E.  653. 

[3,  4]  The  note  matured  February  22, 1909. 
The  suit  was  begun  December  19,  1908.  The 
first  summons  not  being  served,  ti  second  was 
issued  January  23,  1909,  and  served  March 
10th  of  the  same  year.  It  is  Insisted  that 
the  suit  was  prematurely  brought  Without 
question  there  cannot  be  any  recovery  on  an 
ordinary  common-law  action  If  the  money  Is 
not  due  at  the  institution  of  tbe  )9ult  Bacon 
V.  Schepflin,  185  111.  122,  66  N.  B.  1123,  and 
cases  cited;  1  Ency.  of  L.  &  P.  1082.  We 
think  this  question  was  not  properly  preserv- 
ed for  review.      » 

[S]  It  is  further  Insisted  that  tbe  trial 
court  erred  in  refusing  to  admit  certain  oth- 
er notes  to  be  introduced  in  evidence  for 
the  purpose  of  showing  that  tbe  signatures 
thereon  and  the  signature  on  the  note  at  is- 
sne  were  fac  similes.  Tbe  evidence  shows 
that  Eiarrison  Miller  and  Lafayette  Miller 
were  nephews  of  D.  O.  Miller,  deceased;  that 
appellees  purchased  the  note  In  this  suit  from 
Harrison  Miller,  and  at  the  same  time  bought 
of  him  another  note  for  $4,500,  also  dated 
February  22, 1908,  purporting  to  be  executed 
by  Lafayette  Miller  and  D.  C.  Miller,  pay- 
able to  the  order  of  Harrison  Miller  and  by 
blm  indorsed.  Evidence  was  also  offered 
tending  to  show  that  a  suit  had  been  brought 
in  the  district  court  of  Scott  county,  Iowa, 
by  L.  C.  Miller  against  Ella  Qulnn,  executrix 
of  th«  estate  of  James  Qulnn,  deceased,  up- 
on a  promissory  note  dated  at  Davenport 


Iowa,  September  14,  1907,  for  tbe  sum  of 
$15,000,  purporting  to  be  executed  by  James 
Qulnn  and  payable  to  tbe  order  of  D.  G.  Mil- 
ler, bearing  upon  tbe  back  thereof  tbe  pur- 
ported Indorsement  in  blank  of  D.  C  Mil- 
ler; that  in  a  trial  In  said  district  court  of 
Iowa  as  to  said  note  tbe  purported  signa- 
ture of  D.  C  Miller  on  tbe  back  was  shown 
to  be  a  forgery;  that  appellant  had  asked 
but  bad  been  refused  leave  to  withdraw  said 
note  from  the  files  of  that  court  for  use  in 
this  trial;  that  a  correct  photographic  copy, 
of  natural  size,  had  been  procured  of  this 
note  and  the  back  thereof;  that  on  the  trial 
of  said  case  in  Iowa  the  testimony  showed 
that  the  writing  filling  up  the  blanks  on  tbe 
face  of  that  note  was  in  the  hand  of  Harri- 
son Miller.  C!ounsel  for  the  appellant  offered 
said  $4,500  note  and  the  photograpb  of  the 
$15,000  note  in  evidence,  and  offered  to  prove 
by  an  expert  that  the  punrarted  signature 
of  D.  G.  Miller  on  the  note  here  In  question, 
and  on  said  $4,500  note,  and  on  the  back  af 
the  $15,000  note  (as  shown  by  the  photo- 
graph), were  Identical  in  every  particular, 
and,  if  superimposed,  would  exactly  coincide. 
The  court  refused  to  permit  this  evidence  to 
be  introduced.  It  Is  insisted  that  if  tJiese 
facts  had  been  shown,  the  conclusion  would 
necessarily  have  been  drawn  that  the  three 
alleged  signatures  of  D.  O.  Miller  were  all 
tracings  from  the  same  signature.  Tbis 
court  has  laid  down  tbe  rule  that  the  gen- 
uineness of  a  signature  cannot  be  proved  by 
comparison  with  other  admittedly  genuine 
handwriting  or  signatures  not  admissible  In 
evidence  for  other  purposes  or  not  already 
a  part  of  the  record.  When,  however,  other 
writings  or  signatures  admitted  to  be  gen- 
uine are  already  in  the  case,  comparison  may 
be  made  by  tbe  Jury,  with  or  without  ex- 
perts. Himrod  v.  Oilman,  147  111.  293,  35 
N.  B.  373;  Rogers  ▼.  Tyley,  144  111.  652,  32 
N.  B.  393;  Bevan  t.  Atianta  Nat  Bank,  142 
111.  3(«,  31  N.  B.  679;  RIggs  v.  Powell,  142 
nU  453,  32  N.  B.  482 ;  Brobston  v.  CahiU,  64 
ni.  356;  Jumpertz  v.  People,  21  111.  375;  Mas- 
sey  V.  Farmers'  Nat.  Bank,  104  111.  327. 

[8]  Gounsel  for  appellant  strenuously  in- 
sist that  the  offered  evidence  does  not  come 
within  the  reasoning  of  the  decisions  in  tbis 
state;  that  this  rule  against  comparison  of 
handwriting  only  applies  where  it  is  sought 
to  show  that  a  signature  Is  like  tbe  typical 
signature  of  another.  A  witness  who  has 
seen  another  write  Is  competent  to  testify,  as  . 
is  also  one  who  has  acquired  a  knowledge 
of  the  other's  handwriting  by  correspondence 
or  in  the  ordinary  course  of  business.  2 
Jones  on  the  Law  of  Evidence,  S{  559,  561;  1 
Greenleaf  on  Evidence  (Lewis'  Ed.)  $  577. 
In  a  sense  all  evidence  of  handwriting  is 
in  tbe  nature  of  comparison,  except  where 
the  witness  saw  the  act  of  writing.  The 
general  rule  of  tbe  common  law  was  that 
proof  of  handwriting  by  comparison,  by 
placing  the  documents  in  Juxtaposition,  tras 
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not  perinisstble.  There  were,  however,  two 
exceptions  that  were  as  well  recognized  as 
the  rule  Itself:  First,  where  writings  other- 
wise irrelevant,  offered  for  the  mere  pur- 
pose of  comparison,  were  admitted  when  the 
writing  In  issue  was  so  ancient  as  not  to 
admit  of  proof  from  knowledge  derived  from 
seeing  the  party  write;  and  second,  where 
other  wrlttngs  were  legitimately  in  the  case 
for  other  purposes.  15  Am.  &  Eng.  Bncy. 
of  liaw  (2d  Ed.)  265;  8  Wigmore  on  Evi- 
dence, 8  1991;  1  Grecnieaf  on  Evidence 
(Lewis'  Ed.)  {  578.  Tlie  tendency  of  legl» 
latlon,  as  well  as  of  Judtdal  decisions,  is  to 
relax  this  rule,  and  to  enlarge  upon  its  ex- 
ceptions, or,  rather,  to  i)ermlt  a  more  liberal 
use  of  comparison  with  any  writing  estab- 
lished to  be  the  writing  of  the  party  whose 
handwriting  is  in  issue,  whether  the- writing 
is  otherwise  relevant  or  not  The  rule  has 
been  so  enlarged  in  BSngland  by  statute  in 
1S34  and  also  by  statute  In  .various  states 
in  this  country.  15  Am.  &  Eng.  Bncy.  of 
Law  (2d  Ed.)  265,  269.  See  an  exhaustive 
review  of  this  subject  in  note  to  University 
of  Illinois  V.  Spalding,  71  N.  H.  163,  51  Atl. 
731,  62  L.  R.  A.  817.  The  reason  generally 
given  for  permitting  a  comparison  with  writ- 
ings already  in  evidence  is  that  it  is  better 
to  permit  the  jury  to  use  such  papers  for 
this  purpose,  under  proper  instructions,  than 
to  confuse  them  with  Impracticable  dis- 
tinctions as  to  their  use.  'The  objections 
originally  urged  for  rejecting  proof  by  com- 
parison of  hands  were  three  in  number, 
namely:  (1)  Illiteracy  of  Jurors;  (2)  danger 
of  fraud  and  bias  in  the  selection  of  a  stand- 
ard of  comparison ;  (3)  danger  of  multiplic- 
ity of  collateral  issues  arising  from  necessity 
of  making  proof  of  the  genuineness  of  the 
standard.  The  first  objection  has  long  been 
obsolete.    3  Wigmore  on  Evidence,  {  2002. 

Assuming  that  counsel  for  the  appellees 
is  right  In  contending  that  this  evidence 
would  Involve  the  principle  of  a  comparison 
of  handwriting,  would  its  admission  be  In 
conflict  with  the  decisions  of  this  court  on 
this  question?  This  court  has  never  decid- 
ed the  precise  Issue  here  raised,  and  so  far 
as  we  are  advised  the  rule  insisted  upon 
by  appellees  has  never  been  enforced  where 
the  facts  were  similar  to  those  In  this  case. 
Indeed,  in  the  record  that  we  have  of  the 
celebrated  Howland  Will  Case,  4  Am.  Law 
Rev.  C25,  the  trial  court  there  seems-to  have 
gone  much  further  in  the  admission  of  evi- 
dence bearing  on  traced  or  forged  signatures 
than  Is  here  contended  for  by  the  appel- 
lant In  discussing  the  question  of  the  com- 
parison of  handwriting  by  bringing  the  doc- 
uments into  Juxtaposition,  Chief  Justice 
Shaw,  in  Moody  v.  Rowell.  17  Pick.  (Mass.) 
490,  28  Am.  Dec.  317,  said:  "It  seems  to  be 
difficult  to  distinguish.  In  principle,  between 
the  case  of  a  paper  admitted  or  proved  to  be 
genuine,  given  In  evidence  for  another  pur- 
pose, and  a  paper,  the  genuineness  of  which 


is  equally  well  established,  whoi  offered 
for  this  express  purpose.  In  both  cases  tlie 
result  depends  upon-  skill  and  Judgment  in 
making  the  comparison  and  discovering  the 
resemblances  and  differences."  The  dangers 
arising  from  the  admission  of  such  papers 
are  greatly  minimized  where  the  writings 
admitted  are  conceded  by  the  opposite  party 
to  be  genuine  or  he  is  estopped  from  deny- 
ing them.  1  Oreenleaf  on  Evidence,  g  581. 
If  such  comparison  wUl  lead  to  the  ends  of 
truth  and  Justice  when  the  papers  are  ad- 
mitted In  evidence  for  other  purposes,  there 
Is  much  force  in  the  argument  that  any  evils 
that  may  be  suggested  as  arising  from  the 
selection  of  particular  writings  for  the  pur- 
pose of  comparison  may  be  left  as  all  sucti 
evidence  must  be,  to  be  corrected  by  other 
evidence  or  the  individual  Judgment  of  the 
Jury.  Morrison  v.  Porter,  35  Minn.  425,  29 
N.  W.  54,  59  Am.  Rep.  331.  In  University 
of  Illinois  V.  Spalding,  supra.  It  is  said  at 
page  169  of  71  N.  H.,  at  page  733  of  51 
Atl.,  at  page  825  of  62  L.  R.  A.:  "It  may  be 
safely  stated  as  a  fundamental  proposition, 
that  on  the  question  whether  a  given  signa- 
ture is  In '  the  handwriting  of  a  particular 
person  comparison  of  the  disputed  signature 
with  other  writings  of  that  person  known 
to  be  genuine  is  a  rational  method  of  Inves- 
tigation, and  that  similarities  and  dissimi- 
larities thus  disclosed  -  are  probative,  and 
as  satisfactory  in  the  instinctive  search  for 
truth  as  opinion  formed  by  the  unquestioned 
method  of  comparing  the  signature  in  issue 
with  an  exemplar  of  the  person's  handwrit- 
ing existing  ,in  the  mind  and  derived  from 
direct  acquaintance,  however  little,  with  the 
party's  handwriting."  That  this  court  con- 
curs in  this  reasoning  Is  shown  in  Greene- 
baum  V.  Bomhofen,  167  111.  640,  645,  47  N.  & 
857,  859,  where  In  discussing  the  evidence 
as  to  comparison  of  handwriting,  it  was 
said:  "In  considering  the  issue  the  court 
might  and  should,  compare  the  signatures  of 
the  papers  so  in  evidence,  as  a  means  of 
determining  whether  the  disputed  signa- 
tures were  genuine.  ♦  •  •  Of  this  means 
of  determining  the  truth  the  Appellate  CJourt 
and  this  court  are  deprived.  That  It  was  a 
most  Important  and  valuable  aid  is  certain. 
It  may  have  afforded  the  most  convincing 
proofs  that  the  signatures  were  genuine." 

[7,  8]  While  we  are  not  disposed  to  ovcrr 
rule  or  set  aside  the  holdings  of  this  court 
as  to  the  comparison  of  writings  placed  in 
Juxtaposition,  we  are  convinced  that  on  rea- 
son and  authority  the  rule  should  not  be 
made  more  rigid.  On  the  contrary,  it  should 
be  liberally  construed,  so  as  to  serve  as  an 
"Important  and  valuable  aid'*  In  determining 
the  genuineness  of  signatures.  The  reason 
of  the  rule  is  not  against  the  comparison  of 
the  signatures  In  different  documents  by 
bringing  them  together  In  order  to  show  the 
genuineness  or  falsity  of  the  signature,  but 
it  is  against  the  selection  of  a  false  stand- 
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ard  as  the  characteristic  type  or  style  of 
handwriting  and  bringing  before  the  ]nry 
collateral  Issues.  No  danger  of  unfairness 
of  selection  conld  arise  from  tbe  Introdnctlon 
of  tbe  offered  evidence.  If  tbe  signatures 
offered  are  fac  similes,  tbey  cannot  vary. 
Tbey  would  be  Ulce  the  work  of  a  printing 
press  or  typewriter  when  working  accurate- 
ly. There  would  be  no  opportunity  for  an 
arbitrary  selection,  and  no  chance  to  choose 
between  the  signatures  of  different  kinds. 
Only  signatures  that  are  identical  can  be  of 
any  -  value  for  the  purpose  for  which  these 
documents  were  offered.  The  proof  of  fac 
simile  signatures  can  hardly  raise  collateral 
Issues.  In  attempting  to  prove  a  disputed 
signature  by  a  genuine  typical  one  the 
standards  offered  may  be  Innumerable,  and 
each  one  offered  must  be  proved  to  be  gen- 
uine or  Its  genuineness  admitted.  Not  only 
must  the  standards  be  shown  to  be  genuine. 
but  their  weight  as  evidence  will  depend 
upon  whether  they  are  typical.  No  such 
danger  is  liable  to  arise  In  attempting  to 
prove  fac  simile  signatures.  The  number 
offered  must,  in  the  nature  of  things,  be  lim- 
ited. 

[9]  A  comparison  to  establish  a  type  of 
handwriting  differs  from  a  comparison  to 
reach  a  conclusion  as  to  whether  two  signa- 
tures are  identical.  The  two  methods  of 
comparison  are  clearly  distinguishable.  In 
seeking  to  prove  that  signatures  are  Iden- 
tical in  every  respect,  the  object  of  the  com- 
parison is  precisely  the  opposite  of  that  usu- 
ally sought  In  other  words,  in  the  ordi- 
nary case  of  comparison  It  is  sought,  from 
the  similarity  or  dissimilarity  of  the  dis- 
puted writing  compared  wltb  the  genuine 
one,  to  show  whether  the  disputed  writing 
is  genuine  or  a  forgery,  while  in  a  case  like 
this  It  is  sought  to  prove  the  forgery  of  a 
signature  by  establishing  the  fact  that  the 
disputed  signature  is  so  nearly  Identical 
with  other  signatures  that  it  must  be  a 
forgery — ^that  is,  that  tbe  disputed  signature 
was  traced  from  another  by  some  process. 
Tbe  authorities  generally  agree  that  no  two 
signatures  of  an  Individual  written  In  a  nat- 
ural way  will  he  the  same  In  all  respects. 
The  fact  that  two  signatures  are  exactly 
alike  Is  accepted  as  strong  evidence  that  one 
was  traced  or  otherwise  reproduced  from 
the  other,  or  that  both  were  made  from  still 
another  signature.  Day  v.  Cole,  65  Mich. 
129,  31  N.  W.  823;  Kemp  v.  MackrlU,  Sayre 
(K.  B.)  180;  Hanrlot  v.  Sherwood,  82  Va. 
1;  Taylor  WIU  Case,  10  Abb.  Prac.  (N.  S. 
N.  Y.)  300;  McDonogh's  Succession,  18  La. 
Ann.  419;    1  Moore  on  Facts,  §  607. 

The  disputed  evidence  did  not  involve  the 
doctrine  of  the  comparison  of  hands  In  the 
sense  in  which  that  rule  has  been  followed 
in  this  state.  The  offered  proof  Is  similar 
In  some  respects  to  that  which  was  held 
competent  in  Brooks  v.  Tlchboum,  14  Jur. 
4122,  to  show  that  Brooks  was  the  author 


of  a  disputed  writing  In  which  the  name 
of  Tlchboum  was  misspelled  "Tltcbboum." 
Other  letters  of  Brooks  were  offered  in  the 
lower  court  In  which  the  name  was  misspell- 
ed in  the  same  way.  The  reviewing  court 
said:  "It  was  objected,  however,  that  the 
mode  of  proof  of  that  habit  was  improper, 
and  that  the  habit  should  be  proved  as  the 
character  of  handwriting  is,  not  by  produc- 
ing one  or  more  specimens  and  comparing 
them,  but  by  some  witness  who  is  acquainted 
with  it  from  having  seen  the  party  write  or 
corresponded  with  him.  But  we  think  that 
is  not  like  the  case  of  the  g^ieral  style  and 
character  of  handwriting.  The  object  Is, 
not  to  show  the  similarity  of  the  form  of 
the  letters  and  mode  of  writing  a  particular 
word  or  words,  but  to  prove  a  peculiar  mode 
of  spelling  a  word,  which  might  be  evidenced 
by  tbe  plaintiff  having  orally  spelt  it  in  a 
different  way  from  others,  or  written  it  In 
that  way  once  or  oftener,  in  any  sort  of 
characters — the  more  frequently  the  greater 
the  value  of  the  evidence.  For  that  purpose 
one  or  more  specimens  written  by  him  with 
that  peculiar  orthography  would  be  admissi- 
ble." 

[10]  It  has  never  been  doubted  that  the 
authorship  of  a  writing  might  be  shown  by 
other  circumstances  than  the  likeness  or  un- 
llkeness  of  one  handwriting  to  that  of  an- 
other, as  by  tbe  character  of  spelling  or 
style  of  composition.  Snch  a  fact  does  not 
come  within  the  rule  governing  proof  as  to 
the  likeness  or  unlikeness  of  handwriting. 
Proof  of  such  peculiarities  may  be  made  in 
any  way  that  would  be  appropriate  in  other 
cases,  in  Pate -v.  People,  3  Oilman,  644,  the 
prosecuting  witness,  Randall,  testified  that 
a  receipt  and  contract  described  in  an  In- 
dictment were  never  executed  by  him,  and 
he  proceeded  to  point  ont  wheretai  the  style 
of  writing  and  spelling  differed  from  his 
own.  For  the  purpose  of  contradicting  him, 
the  prisoner  Introduced  other  papers  writ- 
ten and  signed  by  Randall  which  correspond 
in  these  particulars  with  the  documents  al- 
leged to  be  forged.  The  court  held  that  this 
evidence  was  proper,  and  that  the  prosecn* 
tion  then  had  the  undoubted  right  to  rebut 
this  testimony  and  sustain  Randall  by  show- 
ing that  the  papers  introduced  by  the  pris- 
oner and  traced  to  his  possession  previous 
to  tbe  trial  were  originally  written  as  stated 
by  Randall  but  had  since  been  made  to  re- 
semble the  forged  writings  by  alterations 
and  erasures.  Incriminating  letters  written 
on  a  typewriting  machine,  not  signed,  were 
offered  in  evidence  against  a  defendant  in 
a  criminal  case;  their  genuineness  being 
shown  by  evidence  that  in  the  town  where 
they  were  mailed  a  machine  was  found  that 
had  defects  that  would  produce  the  same 
character  of  wrltlni;8  that  were  found  In  the 
letters.  State  v.  Freshwater,  30  Utah,  442, 
85  Pac.  447,  116  Am.  St.  Rep.  853.  This 
court  has  held  that  it  was  proper  to  prove 
by  an  expert  that  two  Instruments  wtre  writ 
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ten  by  the  same  person,  holding  tbat  the 
question  waB  not  whetber  the  two  writings 
resembled  each  other,  bnt  whetber,  in  the 
opinlop  of  the  exi)«i;,  they  were  written  by 
the  same  person.    Rogers  t.  Tyley,  snpra. 

lu  a  prosecution  under  the  United  States 
statutes  against  the  slave  trade,  it  became 
necessary  for  the  prosecution  to  show  the 
citizenship  of  the  vessel  employed  for  that 
purpose.  The  vessel  had  been  originally 
owned  by  one  Marsden  and  engaged  in  a  le- 
gitimate business.  Just  prior  to  embarking 
in  the  slave  trade,  it  appeared  to  have  been 
registered  in  the  name  of  one  Gray.  The 
theory  of  the  prosecution  was  that  Marsden 
was  still  the  real  owner  and  that  Gray  was 
a  fictitious  person.  The  prosecution  sought 
to  prove  this  by  showing  that  the  name 
"Gray"  on  the  register  was  a  simulated  one, 
and  not  signed  by  Gray;  that  no  such  per- 
son as  Gray  lived.  It  was  sought  to  prove 
this  by  introducing  other  signatures  and 
comparing  them  with  the  name  "Gray"  sign- 
ed on  the  register.  The  signatures  introduc- 
ed were  not  claimed  to  be  genuine  signatures 
of  Gray,  but  were  ostensibly  those  of  other 
persons  connected  with  the  vessel.  It  was 
claimed  that  they  were  all  written  by  the 
same  person,  and  the  prosecution  offered  tea- 
tlmony  of  experts  to  that  ^ect  It  was 
argued  that  the  rule  regarding  the  compari- 
son of  bands  applied,  and  that  the  evidence 
should  not  be  admitted.  The  court  in  over- 
ruling the  objection  stated  ttiat,  if  the  pur- 
pose of  the  offer  had  been  to  show  by  com- 
parison that  the  signature  "Gray"  was  in 
the  handwriting  of  defendant,  it  would  be 
necessary  to  have  in  evidence,  as  a  stand- 
ard of  comparison,  the  genuine  signature  of 
the  defendant,  bnt  that  the  pnrirase  there 
was  to  show  the  circumstance  that  all  of 
these  papers,  ostensibly  signed  by  different 
persons,  were  in  fact  written  by  the  same 
person,  and  from  this  circumstance  draw  the 
inference  that  they  were  spurious,  and  that 
"Gray"  had  not  signed  the  registry.  United 
States  T.  Damaud,  26  Fed.  Cas.  754,  No. 
14,918. 

In  Anson  t.  People,  148  111.  494,  85  N.  & 
145,  it  was  held  competent  to  prove  in  a 
forgery  case  impressions  of  a  notarial  seal 
to  show  tbat  the  Impression  on  the  instru- 
ments purported  to  be  forged  was  made  by 
that  same  seal.  The  following  authorities 
also  tend  to  uphold  the  contention  tbat  the 
offered  evidence  did  not  strictly  involve  the 
doctrine  of  comparing  hands,  but  was  a  spe- 
cies of  circumstantial  evidence  to  be  admit- 
ted for  the  purpose  of  showing  a  plan  to 
forge  a  series  of  notes  or  papers:  Bla- 
lock  V.  Randall,  76  111.  224;  United  States 
V.  Chamberlain,  25  Fed.  Cas.  394,  No.  14,778 ; 
State  V.  Webb,  18  Utah,  ,441,  56  Pac.  159; 
Levy  V.  Rust  (N.  J.  Ch.)  49  Atl.  1017;  Sudlow 
T.  Warshing,  108  N.  Y.  520,  16  N.  E.  532; 


Tally  V.  Cross,  124  Ala.  667,  28  South.  912; 
Balcetti  V.  Seranl,  Peake's  Cas.  192 ;  1  Wig- 
more  on  Evidence,  i§  304,  815,  318.  ■ 

Fac  simile  signatures  necessarily  resemble 
the  genuine  signature  of  the  person.  Honest 
witnesses  must  testify  that  the  handwriting 
is  similar,  and  many  will  be  constrained  to 
testify  that  the  purported  signature  is  gen- 
uine. If  evidence  of  the  nature  here  offered 
be  excluded,  the  reputed  signer  being  dead, 
frequently  the  best  evidence  that  could  be 
produced  to  show  a  traced  signature  would 
be  excluded.  It  could  hardly  be  said,  that 
any  better  evidence  could  be  offered  to  show 
that  a  signature  was  a  fac  simile,  except 
that  of  persons  who  actually  saw  the  trac- 
ing done.  The  admission  of  the  testimony 
offered  would  not  in  our  Judgment  conflict 
with  the  rule  heretofore  laid  down  by  this 
court  as  to  comparison  of  handwriting  by 
documents  placed  in  Juxtaposition,  and  we 
are  not  disposed  to  extend  that  rule  so  as 
to  preclude,  under  proper  restrictions,  this 
character  of  testimony. 

[11]'  As  we  understand  the  record,  proper 
proof  was  made  that  the  original  note  for 
$15,000  sued  on  In  Iowa  could  not  be  pro- 
duced on  this  trial,  and  the  photographic 
copy,  preliminary  proof  as  to  its  accuracy 
having  been  made,  was  proper  evidence. 
Rogers  on  Expert  Testimony  (2d  Ed.)  336. 
This  photographic  copy  of  the  $15,000  note 
and  the  original  note  of  $4,500  should  have 
been  admitted  in  evidence  for  the  purpose 
of  aiding  the  Jury  In  reaching  a  conclusion 
as  to  whether  the  three  signatures  in  ques- 
tion were  all  fac  similes. 

[12]  These  writings  being  admissible,  ex- 
pert testimony  was  permissible  to  aid  In  de- 
ciding as  to  whether  they  were  fac  similes. 
Rogers  T.  Tyley,  supra;  15  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  276;  2  Jones  on  Evidence, 
S  670;  University  of  Illinois  v.  Spalding,  sa- 
pra,  note  on  page  869  of  62  L.  R.  A. 

[13]  Evidence  la  found  in  the  record  of  an 
interview  by  one  of  appellees  with  Loren  B. 
Miller,  the  administrator,  and  his  brother, 
Clark  Miller,  when  appellees  were  negotiat- 
ing for  the  purchase  of  the  two  notes  of  $6,- 
500  and  $4,500,  to  the  effect  that  said  appel- 
lee showed  the  notes  to  the  two  Millers  and 
asked  them  if  they  were  all  right,  and  they 
made  no  reply.  We  think  this  evidence  was 
Incompetent  and  should  have  been  excluded. 
The  two  Millers  could  not  bind  the  other 
heirs  at  law  by  any  admissions  or  statements 
they  might  make. 

We  find  no  error  in  the  giving  and  refus- 
ing of  instructions. 

The  Judgments  of  the  Appellate  and  cir- 
cuit courts  will  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  further 
proceedings  not  Inconsistent  herewith. 

Reversed  and  remanded. 
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MERCHANTS'  LOAN  &  TRUST  CO.  et  aL  t. 

NORTHERN   TRUST    CO.   et  aL 
(Supreme  Court  of  Illinois.     April  10,  1911.) 

1.  TBU8T8  (J  217»)— Testambntabt  TRtjafift— 

POWEBS  OV  TBUBTKE — INVESTMENT — "VABT," 

Where 'a  will  creating  a  testamentary  trust 
gave  the  trustees  full  power  to  invest  and  rein- 
vest the  residue  and  to  vary  the  securities  and 
property,  the  words  "to  vary"  would  be  constru- 
ed to  mean  "to  change  to  something  else,"  au- 
thorizing the  trustees  to  change  the  invest- 
ments in  which  they  found  the  residue  at  the 
time  of  testator's  death.  - 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  §!  301-309;  Dec  Dig.  |  217.*] 

2.  Trusts  (|  217*)— Tbust  Fniroa— Invest- 
ment. 

The  creator  of  a  trust  may  designate  how 
the  investments  may  be  made,  and  what  securi- 
ty may  be  taken,  or  that  security  may  be  dis- 
pensed with,  and  the  trustees  will  be  bound  by 
the  directions;  the  question  of  the  authority  of 
the  trustees  depending  not  on  a  rule  of  law,  but 
on  the  interpretation  of  the  instrument  creating 
the  trust. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {i  301-309;    Dec  Dig,  (  217.*] 

3.  Tbcsts  (S  217*)— Tbust  Funds— Invkst- 
MENT— Statutes. 

Kurd's  Rev.  St.  1009^  c  140b,  providing 
the  securities  in  which  trust  funds  may  be  in- 
vested, is  permissive,  and  not  mandatory,  and 
does  not  apply  to  a  case  where  directions  are 
given  in  the  instrument  creating  the  trust  with 
reference  to  the  investment  of  the  funds. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §§  301-309;  Dec  Dig.  i  217.*] 

4.  Tbusts  (5  217*)— Authobitt  op  Tbustkb— 
Reinvestment^-Convebsion  of  Realty  in- 
to Pebsonaltt- Vice  Vebsa. 

Where  a  will  confers  authority  on  trustees 
to  convert  realty  into  personalty  or  vice  versa, 
or  invest  or  reinvest  in  their  discretion,  the  trus- 
tees may  purchase  such  securities  as  a  prudent 
and  provident  person  would  purchase  as  good 
and  safe  investments,  and  are  not  restricted  to 
the  conditions  and  limitations  imposed  by  law 
for  the  investment  of  trust  funds. 

[Ed.  Note. — ^For  other  cases,  see  Trusts,  Cent 
Dig.  {{  301-300;   Dec  Dig.  g  217.*] 

6.  Tbusts  (|  217*)— Power  of  Tbusteb— In- 
vestment   OF    Funds  —  Extbatebbitobiai, 

Pb  0  PKBT Y 

Kurd's  Rev.  St  1909,  c  140b,  specifying 
.securities  in  which  trustees  may  Invest  trust 
funds,  does  not  indicate  a  putilic  policy  of  the 
state  not  to  authorize  investments  in  securities 
outside  the  state,  and  does  not  prevent  such 
investments  where  the  trustees  are  domiciled  in 
Illinois  and  are  subject  to  the  control  of  the 
courts  of  that  state  for  any  breach  of  trust 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  304;    Dec  Dig.  |  217.*] 

6.  Tbusts  (§  217*)— Tbustees— Investment  of 
Tbust  Funds- Reai,  Estate  in  Other 
States 

A  will  creating  a  trust  for  a  period  of  80 
years  conferred  power  to  invest  and  reinvest 
and  to  vary  the  securities  and  property  as 
might  be  necessary  or  convenient  tc  carr?  into 
full  effect  testator's  intentions,  with  author- 
ity in  the  trustees  to  exercise  their  own  discre- 
tion. The  will  also  gave  thetn  power  to  make 
purchases,  investments,  and  exchanges  of  se- 
curities as  to  them  should  seem  expedient,  and 
to  deal  fully  and  expeditionsly  with  the  estate. 
It  also  prorided  that  it  had  been  testator's  gen- 
eral intention  to  keep  at  least  half  of  his  es- 
tate Invested  in  real  estate  and  the  rest  In  per- 


sonal property,  but  the  trustees  were  to  exer- 
cise their  own  discretion  in  that  regard,  testa- 
tor directing  that  the  investments  be  made  with 
reference  to  the  security  of  the  trust  fund  rath- 
er than  the  interest  or  income  to  be  derived, 
and  that  where  real  and  personal  property  had 
been  given  in  trust,  a  proper  proportion  be 
maintained  between  them.  Testator  at  the  time 
of  his  death  had  extensive  real  estate  invest- 
ments in  other  states,  and  provided,  in  case  any 
of  the  provisions  of  the  will  were  contrary  to 
the  laws  of  such  states,  the  trustees  should  sell 
such  lands  and  convert  them  into  other  personal 
property,  and  apply  the  proceeds  in  the  same 
manner  as  provided  concerning  the  property 
sold.  Held,  that  the  trustees  were  fully  au- 
thorized to  make  investments  in  real  estate  in 
other  states. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  t  304 ;   Dec  Dig.  i  217.*] 

7.  Tbusts  (8  217*)— Tbust  Funds— Invest- 
ment IN  FoBEiGN  Countries. 

Though  Kurd's  Rev.  St  1909,  C  140b,  spec- 
ifying securities  in  which  trust  funds  may  be 
invested  does  not  indicate  a  policy  to  prevent 
investments  in  other  states  of  the  Union,  it  does 
indicate  a  policy  not  to  authorize  such  invest- 
ment in  foreign  countries. 

[Ed.  Note— For  other  cases,  see  Trusts,  Cent 
Dig.  {  304;   Dec  Dig.  f  217.*] 

8.  Tbusts  (|  217*>— Tbost  Fund— Invest- 
ment—Incbement  FBOU  Cobpobate  Secubi- 
TiES— New  Stock— "Ant  Increase  Therk- 

OF." 

Hnrd's  Rev.  St  1900,  c  140b,  specifying 
securities  In  which  trust  funds  may  be  mvestecT 
provides  that  any  trustee  ma^  continue  to  hold 
any  investment  received  by  him  under  the  trust 
or  any  increase  thereof.  At  testator's  death,  he 
owned  stock  in  various  corporations  which  be- 
came a  part  of  a  trust  created  of  the  residue 
of  his  estate  with  power  to  the  trustees  to  In- 
vest and  reinvest,  declaring  that  it  was  his  de- 
sire that  the  trustees  should  retain  for  his  es- 
tate the  better  class  of  securities,  including 
mortgages,  railroad,  or  other  stocks  and  bonds, 
or  other  securities  in  which  they  might  find  any 
part  of  his  estate  invested  at  his  death.  _  Held, 
that  the  trustees  were  authorized  to  acquire  and 
pay  for  their  pro  rata  share  of  any  increase  of 
capital  stock  offered  to  them  by  a  corporation  at 
less  than  market  value  by  reason  of  their  own- 
ership of  shares  of  stock  which  belonged  to  tes- 
tator at  his  death,  or  which  came  to  them  by 
reason  of  their  ownership  of  stock  belonging  to 
testator  at  that  time,  the  words  "any  increase 
thereof,"  as  used  in  the  statute,  being  inclusive 
of  stock  so  issued. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  307 ;   Dec.  Dig.  i  217.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  412-433;    vol.  8,  pp.  7575-7577.] 

9.  Trusts  (8  179*)— Trustees— Duties  and 
Liabilities. 

While  the  law  does  not  protect  the  bene- 
ficiary of  a  trust  from  risks  impossible  to  fore- 
see or  guard  against  in  the  exercise  of  business 
sagacity,  trustees  are  bound  to  exercise  their 
powers  and  act  in  the  utmost  good  faith  and 
with  sound  judgment  and  prudence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  233;    Dec  Dig.  {  179.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Clrctilt  Court,  Cook 
County;   Thomas  G.  Wlndes,  Judge. 

Bill  by  the  Merchants'  Loan  &  Trust  Com- 
pany and  others  against  the  Northern  Tmst 
Company  for  the  construction  of  the  will  of 
the   late    Marshall    Field   concerning   thefr 
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powers  with  reference  to  the  Investment  of 
the  residue.  A  decree  was  rendered  In  favor 
of  the  trustees  which  was  affirmed  by  the 
Appellate  Court,  and  a  further  appeal  taken 
on  a  certificate  of  Importance.    Affirmed. 

Holland  &  Elliott,  for  appellants.  WUson, 
Moore  &  Mcllralne  and  Isham,  Lincoln  & 
Beale,  for  appellees. 

CARTER,  J.  Appellees,  as  testamentary 
trustees  of  the  residuary  estate  of  Marshall 
Field,  deceased,  filed  their  bill  in  the  circuit 
court  of  Cook  county  for  a  construction  of 
the  will  of  Marshall  Field  in  so  far  as  it  re- 
lates to  their  powers  of  Investment  of  the 
reslduaty  estate  in  certain  forms  of  prop- 
erty. The  circuit  court  entered  a  decree  con- 
struing the  will,  and  an  appeal  was  there- 
upon prayed  to  this  court  We  were  of  the 
opinion  that  a  freehold  was  not  involved  and 
transferred  the  cause  to  the  Appellate  Court 
for  the  First  District  245  lU.  511,  92  N.  E. 
308.  That  court  affirmed  the  decree  of  the 
circuit  court  and  granted  a  certificate  of  Im- 
portance to  this  court    This  appeal  followed. 

The  will  in  question,  after  disposing  of  a 
considerable  portion  of  testator's  estate  by 
specific  bequests,  created  a  trust  as  to  the 
residue,  primarily  for  the  benefit  of  two 
grandsons,  continuing  until  1943.  This  re- 
siduary estate  is  valued  at  not  less  than 
?30,000,000.  The  estate  consisted  of  real  es- 
tate in  Illinois,  New  York,  Wisconsin,  and 
other  states  in  the  United  States,  and  of 
personal  property,  including  bonds,  promisso- 
ry notes,  and  stocks  of  railroad  and  indus- 
trial corporations  incorporated  either  under 
the  laws  of  Illinois  or  of  other  states  of  the 
United  States.  The  powers  of  Investment 
of  the  trustees  of  the  said  residuary  estate 
are  contained  in  the  twenty-first  and  twenty- 
third  articles  of  the  will,  which,  so  far  as 
they  bear  directly  on  the  subject,  are  as  fol- 
lows: 

"Twenty-First —  •  •  ♦  I  hereby  give 
to  and  invest  them  and  their  successors  and 
associates  in  trust  with  such  powers  over 
and  such  title  and  estate  in  and  to  the  prop- 
erty in  this  will  devised  and  bequeathed  as 
may  be  necessary  or  convenient  to  carry  in- 
to full  effect  my  Intentions  and  designs  In 
the  execution  of  this  will  and  In  the  several 
devises,  donations  and  legacies  herein  speci- 
fied and  made.  ♦  •  •  I  authorize  my  ex- 
ecutors and  residuary  trustees,  the  surviv- 
ors or  survivor  of  them,  and  their  successors, 
to  sell  and  convert  any  or  all  of  my  real  or 
personal  estate,  whenever  In  their  judgment 
it  shall  be  important  or  judicious  to  do  so, 
for  the  purpose  of  paying  legacies  or  making 
divisions  and  apportionments  of  my  estate, 
or  for  any  other  purpose  that  .may  be  requir- 
ed under  this  will.  If  at  the  time  of  my  de- 
cease I  shall  be  the  owner  of  any  lands,  ten- 
ements or  hereditaments  situate,  lying  and 
being  in  any  other  State  or  country  than  the 
State  of  Illinois  aforesaid,  and  the  laws  of 


such  other  State  or  country  shall  be  such 
that  any  of  the  provisions  of  this  Instrument 
shall  or  might  be  in  confiict  therewith  or 
would  be  to  any  extent  made  ineffective  or 
inoperative  thereby,  then  it  is  my  will  and  I 
direct  that  my  executors  and  resldnary  trus- 
tees shall  have  the  power  and  shall  proceed 
forthwith  to  sell  such  lands  and  convert 
them  Into  money  or  other  personal  property, 
and  the  proceeds  of  such  sale  shall  be  ap- 
plied as  the  property  sold  and  converted  was 
directed  to  be.  *  •  -•  While  I  do  not 
wish  to  control  or  ^nbarrass  the  discretion 
of  my  executors  and  residuary  trustees,  it  is 
my  desire  that  they  shall  retain  for  my  es- 
tate the  better  class  of  securities,  including 
mortgages,  .railroad  or  other  corporate  stocks 
or  bonds  and  other  secarities  in  which  they 
may  find  any  part  of  my  estate  Invested  at 
my  death,  and  that  in  selling  or  converting 
any  securities  they  shalMn  the  first  instance 
dispose  of  such  as  in  their  judgment  shall 
seem  to  be  of  the  less  substantial  and  endur- 
ing value  for  the  purpose  of  Investinent  •  •  • 

"Twenty-Third— To  the  respective  trustees 
of  the  several  trust  funds  or  estates  created 
by  this  my  will  I  give  and  devise  full  -pow- 
ers of  management  and  control  of  the  respec- 
tive trust  funds  or  estates,  to  invest  and  re- 
invest the  same,  and  to  vary  the  securities 
and  property  in  which,  from  time  to  time, 
such  trust  funds  or  estates  may  be  Invested, 
and  to  let  and  demise  any  lands  and  tene- 
ments at  their  discretion,  respectively;  but 
in  making  leases  It  is  my  desire  that  prefer- 
ence be  given  to  leases  for  long  terms  rather 
than  shorter  ones,  not  exceeding,  however, 
except  in  cases  of  ground  leases  for  building 
purposes,  the.  period  of  twenty  (20)  years. 
The  respective  trustees  are  authorized  and 
empowered  to  sell,  transfer  and  convey  anj- 
of  the  trust  property  for  the  purpose  of  re- 
building or  for  reinvestment  •  ♦  •  It  is 
my  desire  that  the  respective  trustees  shall 
give  a  preference,  whenever  it  may  be  prac- 
ticable to  do  so,  to-  the  making  of  ground 
leases  Instead  of  sales  of  lands  under  their  ' 
powers  of  sale.  •  •  •  It  Is  my  will  and 
I  direct  that  investments  be  made  with  refer- 
ence to  the  security  of  the  trust  fund  rather 
than  the  rate  of  Interest  or  income  to  be  de- 
rived from  It  and  that  where  real  and  per- 
sonal property  have  been  given  in  trust  a 
proper  proportion  be  maintained  between 
them.  It  has  been  my  general  Intention  to 
keep  at  least  half  of  my  property  in  real  es- 
tate and  the  rest  In  personal  property,  bat 
In  this  paitlcular  my  trustees  are  to  exercise 
their  own  discretion  and  act  in  each  case  as 
may,  under  the  circumstances,  seem  best  to 
them." 

The  decree  found  that  the  trustees  had 
power,  under  the  provisions  of  the  will,  first 
to  make  investment  of  funds  in  their  hands 
belonging  to  the  residuary  estate  in  real  es- 
tate situated  in  the  state  of  nilnois  and  else- 
where in  the  United  States;    and,  second. 
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oat  of  the  funds  belonging  to  tbe  residuary 
estate  to  acquire  and  pay  for  tbelr  pro  rata 
sbare  of  any  Increase  of  the  capital  stock  of 
any  corporation  which  shall  be  offered  to 
them,  as  trustees,  by  such  corporation  at  a 
price  less  than  Its  then  market  value,  by  rea- 
son of  their  ownership  of  shares  of  stock 
of  such  corporation  which  belonged  to  Mar- 
Rball  Field  at  the  date  of  his  death  or  which 
shall  have  come  to  them  by  reason  of  their 
ownership  of  stock  belonging  to  said  Mar- 
shall Field  at  the  date  of  his  death. 

[1]  It  is  apparent  that  the  testator  Intend- 
ed to  give  hlB  trustees  uncontrolled  discre- 
tion In  the  management  of  the  estate,  with 
full  power  "to  invest  and  reinvest  the  same 
and  to  vary  the  securities  and  property," 
"To  vary"  means  to  change  to  something  else. 
Webster's  Diet ;  Century  Diet.  Under  some- 
what similar  language.  It  has  been  held  that 
trustees  might  properly  change  the  form  of 
the  investment  from  railroad  bonds  to  real 
estate,  Whlttlngham  v.  Schofleld's  Trustee 
<Ky.)  67  S.  W.  846.  The  record  discloses  that 
the  estate  at  the  time-'of  testator's  death  was 
about  equally  divided  between  real  and  per> 
Bonal  property,  and  the  will  directs  "that 
where  real  and  personal  property  have  been 
given  in  trust,  a  proper  proportion  be  main- 
tained between  them.  It  has  been  my  gener- 
al intention  to  keep  at  least  half  of  my 
property  in  real  estate  and  the  rest  in  per- 
sonal prot)erty,  but  In  this  particular  my 
trustees  are  to  use  their  own  discretion  and 
act  in  each  case  as  may,  under  the  circum- 
stances, seem  best  to  them."  The  ample 
powers  of  investment  and  reinvestment  con- 
tained in  the  provisions  of  the  will  Just  re- 
ferred to  are  fully  confirmed  by  the  further 
provision  which  grants  the  trustees  such 
powers  over  the  estate  "as  may  be  necessary 
or  convenient  to  carry  into  full  effect  my 
Intentions  and  designs  in  the  execution  of 
this  will."  The  trustees  could  not  carry  out 
the  Intention  of  the  testator  and  keep  a 
proper  proportion  between  real  and  personal 
property  during  the  life  of  the  trust — more 
than  30  years — if  they  were  obliged  to  invest 
the  trust  estate  and  its  accumulations  in 
personal  property  only.  Neither  could  the 
trustees  carry  out  the  Intention  and  design 
of  the  testator  as  expressed  in  the  will  that 
they  should  exercise  "their  own  discretion 
and  act  in  each  case  as  may,  under  the  cir- 
cumstances, seem  best  to  them,"  without  hav- 
ing the  full  authority  of  investment  as  found 
by  the  decree  and  affirmed  by  the  Judgment 
of  the  Appellate  Court. 

[2]  The  creator  of  a  trust  may  designate 
how  the  Investments  may  be  made  and  what 
security  may  be  taken  or  that  security  may 
be  dispensed  with,  and  the  trustees  will  be 
U/and  by  the  directions.  Denlke  v.  Harris, 
84  N.  Y.  8»;  1  Perry  on  Trusts  (eth  Ed.) 
f  452:  17  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.). 
428.  and  cases  cited.  The  questions,  there- 
fore, before  us,  depend  "not  on  a  rule  of  law 
tmt  on  the  Interpretation"  of  the  will,  so  as 


to  find  the  intention  of  the  testator.  lA  re 
Rush's  Estate,  12  Pa.  875.  The  Intention  of 
the  testator  is  always  the  primary  object  to 
be  sought  in  deciding  as  to  tbe  authority 
given  the  trustees.  McCoy  v.  Horwitz,  62 
Md.  183. 

Whether  the  trustees  under  this  will  can 
Invest  trust  funds  in  real  estate  In  Illinois 
depends  upon  the  testator's  Intention  as 
gathered  from  the  entire  will,  having  in 
mind  the  duration  of  the  trust,  tbe  amount 
of  the  estate,  and  the  ample  powers  confer- 
red upon  the  trustees.  In  this  case  we  are 
considering  an  instrument  in  which  there 
are  specific  directions  as  to  the  .management 
and  Investment  of  the  trust  estate.  Such 
was  not  the  situation  In  Sholty  v.  Sholty, 
140  111.  81,  29  N.  B.  1041 ;  Butler  v.  Butler. 
164  111.  171,  46  N.  B.  426 :  White  v.  Sherman, 
168  111.  589,  48  N.  B.  128,  61  Am.  St.  Rep. 
132;  Penn  v.  Togler,  182  111.  76,  65  N.  B. 
102.  In  all  of  those  cases,  however,  it  is 
specifically  stated  or  clearly  Implied  that  the 
trustees  are  authorized  to  invest  trust  fimds 
In  such  manner  as  directed  by  the  instru- 
ment creating  the  trust 

[8]  The  following  statute  was  enacted  in 
Illinois  in  1905:  "That  investments  of  trust 
funds  by  trustees,  may,  when  not  otherwise 
provided  by  the  will,  deed,  decree,  gift  grant 
or  other  instrument  creating  or  fixing  the 
respective  trust  be  In  the  bonds  of  the 
United  States  or  of  any  of  the  states  of  the 
United  States,  or  in  first  mortgages  upon 
real  estate  In  any  state,  or  In  the  bonds  of  Any 
county,  dty  or  municipality  in  any  state,  or 
in  the  first-mortgage  bonds  of  any  corpora- 
tion of  any  state  upon  which  no  default  in 
payment  of  Interest  shall  have  occurred,  for 
a  period  of  five  years,  but  no  trustee  shall 
be  authorized  by  this  act  to  invest  trust 
funds  In  any  bonds  In  which  cautious  and 
intelligent  persons  do  not  Invest  their  own 
money,  and  any  trustee  may  continue  to  hold 
any  Investment  received  by  him  under  the 
trust,  or  any  Increase  thereof."  Hurd's  Stat 
1909,  p.  2252.  This  act  was  In  force  at  the 
time  of  the  testator's  death.  Such  statutes 
are  generally  i)ermlBSlve  rather  than  man- 
datory. They  are  intended  to  provide  for 
situations  where  tbe  instrument  constitut- 
ing tbe  trust  does  not  otherwise  provide. 
Willis  y.  Braucher,  79  Ohio  St  290,  87  N.  B. 
185.  Other  Investments  than  those  named  in 
the  statute  may  be  authorized  by  a  trust 
instrument.  Clark  v.  Beers,  61  Conn.  87,  23 
Atl.  717;  Durrett's  Guardian  v.  Common- 
wealth, 90  Ky.  312,  14  S.  W.  189.  Even 
though  the  Constitution  did  not  permit  the 
Legislature  to  authorize  the  investment  of 
trust  funds  in  certain  bonds  or  stocks,  it 
was  held  that  such  investment  might  be  aa- 
thorized  by  the  trust  Instrument  In  re 
Barker's  Estate,  159  Pa.  618,  28  Atl.  365, 
368. 

[4]  Where  the  will  gives  authority  to  the 
trustees  to  convert  realty  Into  personalty  or 
personalty  into  realty,  or  invest  and  reinvest. 
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tn  tbelr  discretion,  the  trostees  may  par> 
chaae  such  securities  as  a  prudent  and  provi- 
dent person  would  purchase  as  good  and  safe 
investments,  and  they  are  not  restricted  to 
the  conditions  and  limitations  imposed  by 
law  for  the  Investment  of  trust  funds.  In 
re  Allis'  Estate,  123  Wis.  223,  101  N.  W.  865. 
See,  also,  to  the  same  effect,  Drake  v.  Crane, 
127  Mo.  85,  29  S.  W.  900,  27  L.  R.  A.  653, 
and  Brown  v.  French,  125  Mass.  410,  28 
Am.  Rep.  254. 

[I]  The  words  in  an  Instrument,  "with 
fall  power  to  make  purchases.  Investments 
and  exchanges  In  such  manner  as  to  them 
shall  seem  expedient,"  have  been  construed 
to  be  enabling  words  giving  trustees  the 
power  to  deal  "fully  and  expeditiously  with 
the  estate,"  but  not  releasing  them  from  the 
obligation  to  exercise  sound  judgment  and 
reasonable  and  prudent  discretion.  In  re 
,  Day's  Estate,  183  Mass.  499,  67  N.  B.  604. 

[6]  It  Is  argued  that  the  Investment  of  the 
funds  of  an  estate  in  real  estate  In  other 
states  will  permit  them  to  escape  from  the 
Jurisdiction  of  our  courts.  The  trustees 
named  in  this  will  are  domiciled  In  this 
state,  subject  at  all  times  to  the  courts  of 
the  state  for  any  breach  of  their  trust  The 
Jurisdiction  of  our  courts  can  therefore  be 
Invoked  in  disputes  arising  from  Investments 
outside  of  the  state  as  well  as  from  invest- 
ments within  the  state.  It  Is  obvious  from 
the  statute  referred  to  that  It  Is  not  against 
the  public  policy  of  Illinois  to  authorize  In- 
vestmenta  in  securities  outside  of  the  state. 
If,  without  express  authority  in  the  trust 
instrument,  a  trustee  may,  under  this  stat- 
ute, invest  In  real  estate  mortgages  In  other 
states,  it  can  hardly  be  argued  that  the  public 
policy  of  the  state  prohibits  trustees  from 
making  Investments  in  real  estate  in  other 
states.  A  further  argument  In  favor  of  the 
Investment  of  the  funds  in  lands  In  other 
states  can  fairly  be  based  on  the  fact  that 
the  testator,  himself  a  man  of  undoubted 
business  sagacity  and  foresight,  invested  his 
own  funds  in  that  manner,  and  such  facts 
"might  well  be  taken  into  consideration  by 
the  trustees  when  called  to  exercise  their 
best  skill  and  discretion.  They  might  rea- 
sonably and  properly  inquire  and  consider 
what  the  testator  would  do  if  the  testator 
were  placed  In  the  situation  In  which  they 
were  placed."  Harvard  College  v.  Amory,  9 
Pick.  (Mass.)  446.  In  the  case  just  referred 
to,  the  court  held  that  the  trustees  had  au- 
thority to  invest  money  in  a  dwelling  bouse 
for  a  daughter.  In  North  Carolina.  In  Thay- 
er T.  Dewey,  185  Mass.  68,  69  N.  E.  1074,  it 
was  held  that  the  rule  in  that  state  as  to  the 
duty  of  trustees  In  making  Investments  was 
that  they  should  act  In  good  faith  in  the 
exercise  of  sound  discretion,  and  the  court 
held,  tliat,  even  though  the  trust  Instrument 
did  not  give  the  express  authority,  the  trus- 
tees were  justified  In  investing  more  than 
$200,000  of  the  trust  funds  in  real  estate  in 
Illinois.     All  parties  conceded  in  that  case 


that,  If  the  instrument  so  authorized,  an  in-, 
vestment  could  be  made  in  real  estate  in 
another  state. 

It  is  contended  that  the  cases  of  Mc- 
Cullough  V.  McOullough,  44  N.  J.  Eq.  313, 
14  Ad.  123,  and  In  re  Reed,  45  App.  Dlv. 
196,  61  N.  X.  Supp.  60,  lay  down  a  contrary 
rule.  A  later  decision  of  the  highest  court 
of  New  York  in  effect  announces  the  doc- 
trine ttiat,  in  the  absence  of  statutory  au- 
thority, uncontrolled  powers  of  Investment 
will  not  be  held  to  limit  Investments  to  the 
state  where  the  trust  was  created.  In  re 
Hall,  164  N.  Y.  196,  58  N.  E.  11.  It  may  be 
conceded  that  the  authorities  are  not  all  in 
harmony  as  to  the  Investment  of  trust  funds 
in  states  other  than  where  the  trustees  re- 
side, when  not  particularly  authorized  by 
the  trust  Instrument.  It  seems  clear,  how 
ever,  tliat  the  tendency  of  the  decisions  in 
recent  years  is  to  broaden  the  powers  of 
trustees  as  to  such  investments.  Willis  v. 
Braucher,  supra;  In  re  Nyce's  Estate,  5 
Watts  ft  S.  (Pa.)  254,  40  Am.  Dec  498,  and 
note.  Recent  legislation  and  decisions  in 
Great  Britain  are  less  restrictive  as  to  the 
locality  for  trust  investments  than  formerly. 
Power  to  Invest  in  real  securities  in  England 
or  Wales  has  been  held  to  authorize  such  an 
investment  In  Ireland.  17  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  455,  and  cases  cited.  Trus- 
tees have  the  power  to  invest  In  stocks  or 
securities,  not  only  of  companies,  incorpo- 
rated or  unincorporated,  In  the  United  King- 
dom, but  also  of  companies  formed  or  regis- 
tered outside.  Tennant  v.  Stanley,  75  L.  J. 
66.  See,  also,  Rayner  v.  Bayner,  73  L.  J. 
Ch.  Div.  Ill;  Ovey  v.  Ovey,  2  L.  B.  Oh.  Div. 
524.  That  the  testator  Intended  the  trustees 
to  have  the  power  to  make  investments  in 
other  states  appears  dear,  not  only  ^  from 
the  broad  powers  given  to  them  in  the  will 
as  well  as  from  the  fact  that  he  had  made 
such  investments  himself,  but  also  in  that  he 
expressly  directs  that,  if  the  provisions  of 
the  will  relating  to  his  Investments  in  real 
property  In  other  states  conflict  with  the 
laws  of  such  other  states,  then  such  real 
estate  should  te  sold.  The  conclusion  is  ob- 
vious that  otherwise  he  Intended  such  real 
estate  to  be  retained  as  an  Investment,  if 
the  trustees  so  desired. 

[7]  The  argument  that  the  ilndlngs  of  the 
decree  would  extend  the  field  of  investments 
beyond  the  United  States  Is  not  sound.  The 
public  policy  of  our  state,  as  shown  by  the 
statute  in  question,  only  allows  Investments 
in  states  of  the  Union.  It  does  not  extend 
to-  Investments  In  foreign  countries. 

[I]  It  is  further  contended  that  the  decree 
of  the  circuit  court  is  wrong  in  authorizing 
the  trustees  to  acquire  and  pay  for  their  pro 
rata  share  of  jany  increase  of  capital  stociE 
pfTered  to  them  by  the  corporation  at  less  than 
market  value  by  reason  of  their  ownership  of 
shares  of  stock  which  belonged  to  Marshall 
Field  at  his  death  or  which  came  to  them  by 
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reaaon  of  tlieir  ownership  of  stock  belonging 
to  Marshall  Field  at  bis  death.  We  think 
the  findings  of  the  decree  In  this  regard  are 
dearly  within  the  authority  granted  by  the 
win.  Moreover,  the  statute  referred  to  pro- 
Tides  that  "any  tmstee  may  continue  to  hold 
any  Investment  received  t>y  him  nnd6r  the 
tmst,  or  any  Increase  thereof."  This  plain- 
ly Inclndes,  nnder  the  words  "any  Increase 
thereof,"  snch  an  Investment  as  Is  above  re- 
ferred to. 

In  the  management  and  Investment  of 
tmst  property  the  will  provides  that  the 
trustees  shall  have  regard  for  the  certainty 
of  the  Income  rather  than  the  amount,  and 
this  Is  the  general  mle.  The  law  does  not 
give  trustees  the  same  freedom  of  choice  tn 
Investments  that  may  be  ezerdsed  by  pru- 
dent baslneas  men  In  their  own  affairs.  It 
permltB  the  trustee  to  assume  no  risks  In 
hto  Investment  other  than  those  that  are  in- 
separable from  every  species  of  property. 
"Absolute  freedom  from  risk  Is  Impossible. 
The  most  stable  forms  of  property  may  lose 
their  value;  lands  may  depreciate;  even 
nations  may  become  bankrupt  From  these 
reasons  which  Inhere  In  every  kind  of  owner- 
ship the  law  does  not  pi^etend  to  save  the 
beneficiary,  but  from  the  risk  growing  out  of 
the  dncertalnty  of  speculative  Investments 
the  law  does  protect  him  by  making  the  tms- 
tee personally  responsible  for  all  trust  funds 
Invested  by  him  in  such  a  manner,"  unless 
oiMn  the  express  direction  in  the  Instrument 
creating  the  trust  or  statutory  permission. 
3  Pomeroy's  Bq.  Jur.  (Sd  Ed.)  {  1074. 

[f  ]  The  trustees  must  always  and  ever,  in 
exercising  their  powers;  act  in  the  utmost 
good  faith  and  with  sound  Judgment  and  pru- 
dence. 

It  Is  apparent  from  the  entire  win  that  the 
testator  bad  great  -confidence  In  the  ability 
and  Integrity  of  the  trustees  selected  by  him 
to  manage  his  estate.  He  Invested  them  with 
broad  discretionary  powers.  They  were 
charged  with  the  Investment  of  large  funds. 
Their  task  Is  a  great  and  responsible  one. 
It  was  clearly  the  Intention  of  the  testator 
to  permit  them  to  Invest  the  funds  In  ac- 
cordance with  the  findings  of  the  decree. 

The  Judgment  of  the  Appellate  Court  will 
tte  affirmed. 

Judgment  affirmed. 


(W)  lu.  (7.) 

SHBA  V.  CUSVELAND,  C  O.  ft  GTT.  K 

BY.  00. 
(Sapreme  Court  of  Illinois.    April  19,  1911.) 
1.  Kailboaos  (f  102*)— Fasu  Crobsinob. 

'Where  a  nrm  of  60  acre*  was  bonnded  on 
tte  eoDth  by  a  railroad,  and  soiitb  of  and  ad- 
jolainK  the  railroad  there  was  an  electric  road, 
and  the  farmer,  desiring  a  farm  crossing  to 
reach  the  electric  line,  bought  an  acre  soath 
of  and  adjoining  the  electric  line,  be  was  en- 
titled, nnder  Bailroad  and  Warehonse  Act,  | 


4  (Hnrd's  Rev.  St.  1909,  e.  114.  |  66),  to  a 
farm  crossing  between  the  two  tracts. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  II  306-314;   Dec.  Dig.  |  102.*] 

2.  BAII.BOADS    ({  1*)— INCOBPOBATIOH. 

The  railroad  and  warehouse  act  (Hnrd's 
Rev.  St  1909,  c.  114)  is  the  only  aatbority 
nnder  which  a  commercial  electric  railroad,  lo- 
cated on  its  own  right  of  way,  can  be  operated. 
[£3d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1 ;   Dec.  Dig.  |  l.*l 

3.  Railboads  (I  102*)— Farm  Obossikos. 

Where  a  farm  of  60  acres  was  bonnded 
on  the  south  by  a  railroad,  and  south  of  and 
adjoining  the  railroad  there  was  an  electric 
road,  and  the  farmer,  desiring  a  farm  crossing 
to  reach  the  electric  line,  bought  an  acre  south 
of  and  adjoining  the  electric  road,  the  railroad 
could  not  resist  the  farmer's  right  to  a  cross- 
ing under  Railroad  and  Warehouse  Act,  |  4 
(Hurd's  Rev.  St  1900,  c.  114,  f  66),  on  th* 
ground  that  he  could  not  compel  the  constnu>' 
tion  of  a  crossing  over  the  electric  road. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  I  102.*] 

4.  Railboads  (f  102*)— Fabm  Cbossinos. 

A  notice  to  construct  a  farm  crossing  nn- 
der Railroad  and  Warehouse  Act  |  4  (Hurd's 
Rev.  St  1009,  c.  114,  |  66),  need  not  give  the 
precise  location  of  the  crossing,  since  the  pre- 
cise location  la  a  matter  whicli  neither  party 
has  the  absolute  right  to  determine,  and  if  the 
landowner  does  not  select  the  precise  spot  the 
road  may  ns§  a  reasonable  discretion. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  i  ice.*] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  Coles 
County;    William  B.  Scholfield,  Judge. 

Action  by  Martin  Shea  against  the  Cleve- 
land, Cincinnati,  Chicago  &  St  Louis  Rail- 
way Company.  From  a  Judgment  of  the  Ap- 
pellate Court  (158  111.  App.  864),  reversing  a 
Judgment  for  plaintiff  on  appeal  from  the 
Judgment  of  a  Justice  of  the  peace,  plaintiff 
appeals.    Reversed. 

James  W.  &  Edward  O.  Craig,  for  appel- 
lant Oeorge  B.  Olllesple  (Ia  J.  Hackney, 
Gillespie  &  Fitzgerald,  and  Jamea  Vauae^  Jr., 
of  counsel),  for  appellee. 

DT7NN,  J.  The  appellant,  Martin  Shea, 
sued  the  appellee  before  a  Justice  of  the 
peace  of  Coles  county.  Upon  an  appeal  to 
the  circuit  court,  he  recovered  a  Judgment 
for  $67.40,  which  the  Appellate  Court  re- 
versed, without  remanding  the  cause.  A 
certificate  of  Importance  having  been  grant- 
ed, an  appeal  was  taken  to  this  court 

The  appellant  sued,  under  section  4  of 
the  "act  In  relation  to  fencing  and  operating 
railroads"  (Hurd's  SUt  1909,  p.  1750),  to  re- 
cover double  the  value  of  a  farm  crossing 
which  he  had  built 

The  appellant  since  1862  has  owned,  re- 
sided upon,  and  farmed  60  acres  of  land  a 
short  distance  east  of  the  city  of  Mattoon, 
adjoining  the  railroad  of  the  appellee,  which 
formed  the  south  boundary  of  the  appel- 
lant's land.  In  1903  the  Mattoon  City  Rail- 
way Company  built  an  electric  railroad  from 
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Hattoon  to  Charleston,  the  right  of  way  for 
which,  opposite  the  appellant's  farm  and  for 
some  distance  east  and  west,  was  south  of, 
adjoining,  and  parallel  to  the  appellee's  right 
of  way.  An  east  and  west  road  ran  past 
the  appellant's  farm,  but  there  was  no  north 
and  south  road  from  about  a  mile  and  a  half 
east  to  about  a  mile  west  of  It.  The  electric 
road,  which-  carried  both  passengers  and 
freight,  established  a  station  Immediately 
south  of  the  appellant's  farm,  and  he  de- 
sired a  crossing  over  the  rallfoad  to  give 
him  access  to  the  electric  cars.  In  March, 
1909,  he  purchased  an  acre  of  land  Imme- 
diately south  of  and  adjoining  the  right  of 
way  of  the  electric  road,  being  a  strip  4 
rods  wide,  extending  east  and  west  40  rods, 
and  soon  after  he  gave  notice  to  the  appellee 
and  the  Mattoon  Oity  Railway  Company  to 
contract  a  farm  crossing  between  the  two 
tracts  of  land,  and  another  notice  to  the 
appellee  to  constract  a  farm  crossing  to  give 
access  to  the  electric  road  from  the  appel- 
lant's land  on  the  north  of  the  railroad.  The 
appellee  not  having  constructed  the  crossing, 
the  appellant  did  so,  and  then  brought  this 
suit 

The  appellant  contends  that  the  statute 
requires  a  railroad  company  to  construct  a 
farm  crossing  when  necessary  to  enable  an 
owner  of  land  adjoining  Its  right  of  way  on 
one  side  to  reach  an  electric  road  adjoining 
Its  right  of  way  on  the  other  side.  He  also 
contends  that,  where  an  owner  of  land  ad- 
joining a  railroad  on  one  side  buys  land 
adjoining  the  railroad  on  the  other  side,  his 
right  to  a  farm  crossing  will  not  be  affected 
by  his  motive  In  buying  the  land.  The  ap- 
pellee disputes  these  propositions,  and  in  the 
view  we  take  of  the  case  it  will  be  necessary 
to  consider  only  the  latter. 

The  facts  are  undisputed.  It  may  be 
conceded  that  appellant  bought  the  acre  of 
land  south  of  the  railroad  for  the  purpose  of 
getting 'a  crossing,  and  that  he  wanted  the 
•  crossing  to  enable  him  to  reach  the  electric 
road.  Still,  after  he  had  bought  the  acre 
tract,  he  was  the  owner  of  a  farm  divided 
by  a  railroad.  If  it  be  said  that  the  acre 
was  not  a  part  of  the- farm,  but  an  independ- 
ent tract,  used  separately  and  rented  to  a 
stranger,  the  answer  is '  that  the  railroad 
alone  makes  It  a  separate  tract,  and  that  a 
crossing  over  the  railroad  Is  necessary  to  en- 
able the  owner  to  use  his  property  as  a  con- 
nected farm,  as  be  has  a  right  to  use  it 
This  was,  however,  a  question  of  fact,  which 
the  Judgment  of  th^  trial  court  settled  in 
the  appellant's  favor.  There  is  no  evidence 
tending  to  show  that  the  land  was  other 
than  ordinary  farm  land,  or  was  used  or 
capable  of  use,  as  located  and  surrounded, 
for  any  other  purpose.  If  the  appellant  had 
inherited  or  bought  160  acres  south  of  the 
railroad,  surrounded  on  the  east,  south,  and 
west  by  land  of  other  owners,  and  with  no 
electric  road  intervening,  probably  no  ques- 
tion would  be  made  of  his  right  to  a  farm 


crossing.  8o  If  the  quantity  had  been  40 
acres,  or  20,  or  perhaps  10.  It  could  not 
be  said  that  the  right  to  the  crossing  would 
not  exist  in  any  case  where  the  land  was  of 
substantial  value  and  capable  of  profitable 
cultivation  and  use.  What  has  the  appel- 
lant's motive  in  the  acquisition  of  the  land 
to  do  with  his  rights  as  a  landowner  after 
he  has  acquired  it?  The  statute  fixes  the 
rights  of  the  railroad  company  and  adjoizt- 
ing  landowners.  Farm  crossings  must  be 
constructed  by  railroad  companies  when  and 
where  they  become  necessary  for  the  use  of 
the  proprietors  of  land  adjoining  the  rail- 
roads. The  right  to  buy  land  and  the  rights 
attached  to  its  ownership  are  not  limited 
by  this  provision.  Such  rights  do  not  be- 
come fixed  and  unalterable  by  reason  of  the 
existence  of  a  railroad  adjoining  a  farm. 
Any  person  may  buy  any  land  he  chooses,  in 
any  situation  and  for  any  reason  that  may 
appeal  to  him,  and  his  rights  as  a  landowner 
will  be  absolutely  unaffected  by  the  motives 
which  induced  him  to  buy.  In  this  case  the 
appellant  owns  the  land  mentioned  In  the 
evidence,  and  is  entitled  to  all  the  legal 
rights  attaching  to  such  ownership,  unaf- 
fected, in  the  slightest  degree,  by  the  motives 
which  induced  him  to  buy  the  land.  The 
Appellate  Court,  having  made  no  finding  of 
facts,  must  have  found  the  facts  the  same  as 
the  trial  court  Whether  a  farm  crossing 
had  become  necessary,  and  whether  the  acre 
south  of  the  railroad  was  capable  of  use  in 
conuection  with  the  farm  and  as  a  part  of 
it,  or  was  intended  to  be  so  used,  were  ques- 
tions of  fact,  or,  at  least,  questions  of  mix- 
ed law  and  fact,  which  the  trial  court  found 
in  favor  of  appellant 

[1]  It  Is  insisted  by  the  appellee  that  the 
appellant's  land  south  of  the  electric  road 
does  not  adjoin  the  railroad.  Whe;re  two 
railroads,  parallel  with  and  adjoining  one 
anpther,  pass  through  a  farm,  the  farm  ad- 
joins each  railroad,  though  each  part  of  the 
farm  may  not  touch  both  railroads.  The 
owner  of  the  farm  is  an  adjoining  landown- 
er as  to  each  railroad,  and  Is  entitled  to  the 
benefit  of  the  statute. 

[2,  3]  It  is  also  insisted  that  the  appellant 
is  not  entitled  to  the  crossing  over  the  appel- 
lee's railroad,  because  such  crossing  will  not 
connect  the  north  and  south  tracts ;  and  the 
appellant  cannot  compel  the  construction  of 
a  crossing  over  the  electric  road,  befsause 
the  Mattoon  City  Railway  Company  is  in- 
corporated under  the  general  incorporation 
act  and  is  not  subject  to  the  act  In  question 
here.  Under  the  evidence  in  this  case,  the 
Mattoon  City  Railway  Company  seema  to  be 
operating  a  commercial  railroad  upon  its 
own  right  of  way.  The  railroad  and  ware- 
house act  is  the  only  authority  under  which 
such  a  railroad  can  be  so  operated  In  this 
state.  Harvey  v.  Aurora  &  Geneva  Railway 
Co.,  174  111.  295,  51  N.  B.  163;  Dewey  T. 
Chicago  &  Milwaukee  Electric  Railway  Cp. 
184  HI.  426,  56  N.  B.  804.    It  may  be  doubt- 


Digitized  by 


Google 


ino 


HEINKOTH  T.  FROST 


65 


ed  whether  a  corporation  exercisinf  the 
prtvll^es  and  franchises  granted  by  that  act 
conld  repudiate  the  Uabllltiea  Imposed  by 
statnte  upon  corporations  organized  under 
it  Bnt,  whether  it  may  do  so  or  not,  a 
stranger  cannot  repudiate  them  In  advance 
in  a  proceeding  to  wtUch  such  railway  com- 
pany Is  not  a  party.  If  the  right  exists 
against  the  appellee,  it  Is  suiucient  for  this 
salt. 

[4]  It  is  also  contended  in  behalf  of  appel- 
lee that  the  notice  given  by  appellant  was  not 
snfficlent,  in  not  stating  where  the  farm 
crossing  had  become  necessary.  The  stat- 
ute only  provides  that  the  notice  should  de- 
scribe the  lands  on  which  the  farm  crossing 
was  required  to  l>e  built  The  notice  did 
this.  Tlie  precise  location  was  a  matter 
which  neither  party  had  the  absolute  right 
to  determine,  without  regard  to  the  other. 
The  interest  of  each  and  the  safety  of  the 
public  were  to  be  considered.  If  the  appel- 
lant did  not  select  the  precise  spot  the 
appellee  would  be  justified  in  using  a  rea- 
sonable discretion  in  choosing  one,  and  vice 
versa. 

The  claim  that  the  appellant  is  entitled  to 
a  crossing  over  the  appellee's  right  of  way 
by  reason  of  the  location  of  the  station  of 
the  electric  road  we  have  not  found  it  nec- 
essary to  consider.  The  circuit  court  held 
that  the  appellant  was  so  entitled;  and  the 
Appellate  Court  held  this  to  be  error. 
Whether  it  was  bo  or  not,  It  was  not  suflB- 
cient  to  reverse  tibe  Judgment,  because  it  did 
not  affect  'the  validity  of  the  appellant's 
other  claim,  by  reason  of  his  ownership  of 
farm  lands  which  were  divided  by  the  rail- 
road. 

The  Judgment  of  the  Appellate  Court  will 
be  reversed,  and  that  of  the  circuit  court 
affirmed. 

Jndgment  reversed. 


(250  lu.  lot) 

HEINROTH  V.  FHOST  et  aL 
(Supreme  Court  of  Illinois.    April  19, 1911.) 

1.  MOBTOAGES    (I    590*)  —  JnifiOB    Inotth- 

BKANOE. 

A  person  claiming  through  a  junior  incum- 
brance cannot  maintain  ejectment  agaipst  those 
claiming  under  the  foreclosure  of  a  prior  incum- 
brance. 

[Hid-  Note. — For  other  cases,  see  MortgSKes, 
Cent  Dig.  H  1691,  1092;   Dec.  Dig.  |  590.*] 

2.  MoBTOAGXs    (i  535*)— F0BECI.08UBB— Jnir- 

lOB   INCDVBRANCZS. 

The  sale  of  land  under  a  decree  of  foreclo- 
•ate  is  a  sale  of  every  interest  in  the  land  be- 
longing to  any  party  to  the  suit  and  discbarges 
the  land  from  every  lien  of  such  party.  All  are 
merged  In  the  certificate  of  purchase,  and  sub- 
sequent judgments  do  not  t>ecome  a  lien  on  tbe 
property. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |  1556;   Dec.  Dig.  i  535. •] 


3.   MORTOAOES  (I  594*)— FOBECtOSUBB— RiOBT 
TO   ReDEEU  —  JUDOUENT  CBBDITOBS  • 
UTES. 


•Stat- 


The  right  of  a  creditor  to  redeem  does  not 
depend  npon  any  lien  on  tlie  property,  bnt  ex- 
ists solely  by  reason  of  section  20  of  chapter  77 
of  the  Revised  Statutes  of  1874,  providing  that 
any  judgment  creditor  having  a  judgment  upon 
wliich  execution  can  issue  may  redeem  by  toi- 
lowing  the  course  directed  by  the  statute. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig,  SI  1713-1714;  Dec.  Dig.  i  594.*] 

4.  MOBTGAGES  (I  497*)- Fobeclosubb  —  Pab- 
TIES— SUIOIONS. 

When  a  party  to  a  foreclosure  suit  was 
summoned  by  publication  and  did  not  appear, 
wtiile  the  jud^ent  was  not  final  as  to  her,  as 
she  bad  the  right  under  Chancery  Act  (Hurd's 
Rev.  St  1909,  c.  22)  g  19,  to  appear  and  answer 
within  tbree  years,  snbject  to  such  action  on  ber 
part  the  decree  was  as  conclusive  as  .if  rendered 
on  personal  service. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1469-1473 ;   Dec.  Dig.  {  497.*] 

5.  Mortgages  (§599*)— Fobeclosubb— Right 
TO  Redegu  — Pabtibs  Intebestbd  —  Judg- 
UENT  CsEDrroRS. 

Under  Rev.  St  1874,  c  77,  §  18,  providing 
that  a  defendant  interested  in  the  premises  may 
redeem  within  12  months  after  tne  sale,  and 
section  20,  providing  tliat  a  jndgment  creditor 
may  redeem  after  12  months  and  within  15 
months  after  sale,  a  Junior  mortgagee  may  re- 
deem as  a  party  interested  under  section  18, 
and  on  foreclosure  as  a  jndgment  creditor  un- 
der section  20. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1733-1741 ;   Dec.  Dig.  g  599.*] 

6.  MOBTGAQES  (g  599*)  —  Fobeclosubb  —  Rb- 

DBinpTION. 

A  judgment  creditor  may  redeem  after  12 
and  within  15  months  from  a  sale  made  under 
a  decree  to  enforce  a  prior  lien  to  which  such 
juds:ment  creditor  was  a  party. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  §1  1733-1741;   Dec  Dig.  |  599.*] 

7.  Mobtoages  (J  594*)  — PoBHCtoBUBE  — Re- 
demption—Subsequent  Incuubbance. 

Whether  a  purchaser  at  a  sale  under  a  sec- 
ond foreclosure  decree  acquired  anything  there- 
under, or  whether  she  had  a  right  to  redeem  as 
a  successor  to  an  interest  wliich  had  not  been 
represented  in  a  prior  foreclosure,  she  had  a 
right  under  the  statute  and  decisions  to  redeem 
as  a  judgment  creditor  from  the  prior  foreclo- 
sure sale,  and,  where  there  was  no  irregularity 
in  the  proceediuEs  prior  or  subsequent  to  the  re- 
demption, the  title  passed  to  the  parties  claim- 
ing under  her  as  a  purchaser  at  such  sale,  and 
must  prevail  against  a  title  founded  on  a  later 
port^age. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  H  1709-1731 ;  Dec.  Dig.  g  504.*] 

Appeal  from  Circuit  Court,  Lalce  County; 
Charles  H.  Donnelly,  Judge. 

Action  by  Alice  Heinroth  against  Albert 
C.  Frost  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.    Affirmed. 

Leslie  A.  Needham  (George  W.  Field,  of 
counsel),  for  appellant  Holland  &  Elliott, 
for  appellees. 

DUNN,  3.  Alice  Heinroth  brought  an  ac- 
tion of  ejectment  against  appellees,  and  has 
appealed  from  a  Judgment  in  their  favor. 

The  Wlnthrop  Harbor  &  Dock  Company  is 
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the  common  sonrce  of  title.  On  December  8, 
1899,  It  mortgaged  tbe  premises  in  contro- 
versy, together  with  another  tract  containing 
about  1%  acres,  to  secure  Its  note  for  |10,- 
000.  The  mortgage  was  foreclosed  at  tbe 
March  term,  1902,  of  the  circuit  court  of 
Lake  county,  and  on  May  13,  1902,  the  mort- 
gaged premises  were  sold  by  the  master  un- 
der the  decree  to  William  Jones,  the  com- 
plainant. On  August  13,  1903,  Caroline  Roth 
redeemed  from  that  sale  as  a  Judgment  cred- 
itor of  the  Wlnthrop  Harbor  &  Dock  Com- 
pany. Another  redemption  by  another  judg- 
ment creditor  followed,  and  litigation  en- 
sued between  Mrs.  Roth  and  the  other  Judg- 
ment creditors  of  the  Wlnthrop  Harbor  & 
Dock  Company,  which  resulted  In  a  decree 
setting  aside  the  sale  under  Mrs.  Roth's  ex- 
ecution, ordering  a  sale  of  the  premises  by 
the  master,  and  providing  for  the  dlstrlbu- 
'  tlon  of  the  proceeds.  That  litigation  came  to 
this  court,  where  the  decree  was  affirmed. 
Burnham  v.  Roth,  244  111.  344,  91  N.  E.  472. 
A  sale  of  the  premises  was  afterward  made 
by  the  master  under  that  decree,  and  the  ap- 
pellees derive  their  title  from  that  sale. 

On  January  31,  1001,  the  Wlnthrop  Har- 
bor &  Dock  Company  conveyed  to  William 
T.  Underwood  the  premises  In  controversy, 
together  with  a  large  amount  of  other  real 
estate.  In  trust  to  secure  a  number  of  notes, 
and  this  trust  deed  was  foreclosed  at  the 
March  term,  1903,  of  the  circuit  court  of 
Lake  county.  On  May  19,  1903,  the  master 
sold,  under  this  decree,  to  Caroline  Roth  all 
the  real  estate  conveyed  by  the  trust  deed, 
including  the  premises  which  had  been  sold 
under  the  former  decree,  a  year  before,  to 
William  Jones.  On  June  25,  1904,  Frank  H. 
T.  Potter,  as  assignee  of  a  Judgment  against 
the  Wlnthrop  Harbor  &  Dock  Company, 
redeemed  from  the  master's  sale  of  the 
premises  In  controversy  and  other  premises, 
and  subsequently,  by  virtue  of  a  sale  pur- 
suant to  said  redemption,  received  from  tbe 
sheriff  a  deed  for  all  the  premises  so  redeem- 
ed. It  is  under  this  deed  that  the  plaintiff 
derives  her  title. 

On  November  26,  1900,  the  Wlnthrop  Har- 
bor &  Dock  Company  executed  a  trust  deed 
conveying  to  the  Security  Title  &  Trnsi 
Company,  as  trustee,  the  same  property  In- 
cluded In  the  mortgage  of  December  8,  1899, 
to  secure  the  payment  of  29  notes  of  the 
Wlnthrop  Harbor  &  Dock  Company;  28  be- 
ing for  $600  each  and  1  for  $700.  These 
notes  became  the  property  of  Caroline  Roth, 
who  redeemed  from  the  sale  under  the  first 
mortgage,  and  also  became  the  purchaser  at 
the  sale  under  the  subsequent  trust  deed  to 
Underwood.  The  trustee,  the  Security  Title 
&  Trust  Company,  was  made  a  party  to  the 
suit  for  the  foreclosure  of  the  first  mort- 
gage, as  were  also  the  unknown  owners  of 
the  notes  secured  by  the  trust  deed,  who 
were  notified  by  publication.  Mrs.  Roth  was 
not  ma.de  a  party  by  name,  and  did  not  ap- 
pear.   The  decree  was  by  default  against  all 


the  defendants,  finding  the  amount  due  the 
complainant  only,  and  that  it  was  a  first 
lien.  The  sale  was  to  the  complainant  for 
his  debt,  interest,  and  costs. 

The  29  notes  secured  by  the  trust  deed  to 
the  Security  Title  &  Trust  Company  were 
also  included  among  the  notes  secured  by 
the  Underwood  trust  deed,  though  their  lien, 
except  as  to  the  property  included  In  the 
former  trust  deed,  was  inferior  to  other 
notes  secured  by  the  latter.  The  unknown 
holder  of  these  29  notes,  who  was  Caroline 
Roth,  was  made  a  party  to  the  suit  for  the 
foreclosure  of  the  Underwood  trust  deed. 
Mrs.  Roth  answered  the  bill,  simply  stating 
that  she  was  the  holder  of  the  29  notes  se- 
cured by  the  Underwood  trust  deed.  The 
decree  found  that  these  notes  were  a  second 
lien,  and  ordered  that,  if  the  amount  due  on 
complainant's  first  lien  was  not  paid,  the 
lands  should  be  sold,  and,  if  there  should  be 
a  surplus  after  satisfying  the  first  lien,  It 
should  be  applied  upon  the  second  lien  up 
to  $18,951.16.  All  the  property  induded  In 
tbe  first  mortgage  and  in  the  trust  deed  to 
the  Security  Title  &  Trust  Company  had 
been  sold  at  tbe  master's  sale  under  the  first 
decree  of  foreclosure  before  the  suit  to  fore- 
close the  Underwood  trust  deed  was  begun, 
and  no  mention  was  made  of  either  the 
mortgage  or  trust  deed  or  of  the  decree  or 
sale,  in  the  bill,  answer  or  elsewhere,  in  the 
later  suit  During  the  pendency  of  this  suit, 
on  March  80,  1903,  Mrs.  Roth  recovered  a 
Judgment  in  the  circuit  court  of  Cook  coun* 
ty  on  a  part  of  her  29  notes,  a  transcript  of 
which  was  later  filed  In  Lake  county,  and, it 
was  under  this  Judgment,  upon  which  a  bal- 
ance yet  remained  unpaid  after  the  sale  un- 
der the  Underwood  decree,  that  the  redemp- 
tion was  made  from  the  Jones  sale. 

[1]  On  behalf  of  tbe  appellant,  it  is  insist- 
ed that  Mrs.  Foley,  the  complainant  in  the 
suit  to  foreclose  the  Underwood  trust  deed, 
was  not  a  party  to  the  Jones  suit  to  fore- 
close the  first  mortgage,  and  was  therefore 
not  bound  by  the  decree  in  that  case;  but  It 
Is  manifest  that  the  Jones  mortgage  being 
prior  to  the  Underwood  trust  deed.  If  its 
fore<ilosure  and  the  sale,  redemption,  and 
subsequent  conveyances  were  in  conformity 
to  law,  the  title  of  tbe  Wlnthrop  Harbor  & 
Dock  Company  and  all  other  parties  to  that 
suit  has  become  vested  In  the  appellees,  and 
that  the  appellant,  claiming  through  a  Ju- 
nior incumbrance,  cannot  maintain  ejectment 
against  the  appellees,  who  claim  under  the 
foreclosure  of  the  prior  Incumbrance.  There- 
fore, If  the  proceedings  under  which  the  ap- 
pellees claim  are  found  to  be  in  conformity 
to  law,  it  win  be  unnecessary  to  investigate 
the  appellant's  claim  of  title. 

[2]  The  question  of  the  validity  of  the 
appellees'  title  turns  upon  Mrs.  Roth's  right 
to  redeem  from  the  sale  to  Jones  on  May 
13,  1902.  No  objection  is  made  to  the  suffi- 
ciency of  the  decree  or  the  formality  of 
any  of  the  proceedings,  but  it  la  Insisted 
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tbat  Mrs.  Roth  was  not  a  creditor  harln?  a 
right  mider  the  statute  to  redeem.  The 
proposition  la  advanced  that  a  sale  under 
a  decree  of  foreclosure  In  default  of  pay- 
ment of  the  amount  due  upon  a  prior  mort- 
gage lien  directing  the  payment  of  the  sur- 
plus arising  from  the  sale  upon  a  subsequent 
lien,  not  only  extinguishes  the  subsequent 
Hen,  but  forever  discharges  the  land  from 
the  payment  of  the  debt,  even  though  no  de- 
cree of  sale  for  the  satisfaction  of  the  sub- 
sequent lien  has  been  made.  The  sale  of 
land  under  a  decree  of  foreclosure  is  a  sale 
of  every  Interest  In  the  land  belonging  to 
any  party  to  the  suit,  and  discharges  the 
land  from  every  lien  of  such  party.  All  are 
merged  In  the  certificate  of  purchase.  Ogle 
T.  Koemer,  140  lU.  170,  29  N.  R  563;  Light- 
cap  V.  Bradley,  186  111.  510,  58  N.  E.  221. 
Subsequent  judgments  do  not  become  a  Hen 
on  the  property. 

[3]  The  right  of  a  creditor  to  redeem  does 
not  depend  upon  any  lien  on  the  property, 
but  exists  solely  by  reason  of  section  20  of 
chapter  77  of  the  Revised  Statutes  of  1S74. 
Commerce  Vault  Co.  v.  Barrett,  222  IH.  169, 
78  N.  EL  47,  113  Am.  St  Hep.  382.  The  only 
requirement  of  that  section  la  that  the  cred- 
itor shall  have  a  Judgment  upon  which  an 
execution  is  authorized  to  issue,  and  It  may 
be  in  any  couuty  or  any  court  in  the  state. 
Any  such  Judgmmt  creditor  may  redeem  by 
following  the  course  directed  by  the  statute. 
Upon  this  statutory  right  appellant  would 
impose  two  limitations  not  found  in  the  stat- 
ute, vl2.,  that  a  party,  though  a  judgment 
creditor,  may  not  redeem  from  bis  own  sale, 
and  that  a  party  may  not  have  the  right  to 
redeem  both  as  a  defendant  or  person  in- 
terested In  the  premises  under  section  18  of 
chapter  77  and  as  a  judgment  creditor  under 
section  20. 

[4]  In  connection  with  the  latter  proposi- 
tion, it  Is  insisted  that,  as  Mrs.  Roth  was 
a  party  to  the  Jones  foreclosure  suit  only  as 
the  unlmown  owner  of  the  notes  secured 
by  the  trust  deed  to  the  Security  Title  & 
Trust  Company  and  was  notified  by  publica- 
tion only,  the  decree  as  to  her  was  inter- 
locutory, and  did  not  become  final  until  three 
years  from  its  date.  It  is  true  that  Mrs. 
Roth  might  under  section  19  of  the  chancery 
act,  within  three  years  have  appeared,  an- 
swered the  bill  and  made  defense  if  she  had 
desired  to  do  so,  and  tbat  all  rights  acquired 
under  the  decree  would  have  been  subject  to 
the  further  action  of  the  court  But  subject 
to  such  action  as  might  be  had  upon  her  ap- 
plication the  decree  was  conclusive.  It 
might  be  enforced  and  all  rights  acquired 
under  or  with  reference  to  It  would  be  valid 
to  the  same  extent  as  If  it  had  been  rendered 
on  personal  service.  Mrs.  Roth  did  not  ap- 
pear and  answer  the  bill,  and  the  decree  has 
at  all  times  since  its  rendition  had  the  same 
force,  and  the  rights  of  all  persons  in  relation 


to  it  have  been  the  same  as  If  It  had  been 
rendered  on  personal  service. 

[E]  The  contention  that  a  party  may  not 
have  the  right  to  redeem  both  as  a  person  In- 
terested in  the  premises  under  section  18 
and  as  a  judgment  creditor  under  section  20 
has  been  decided  adversely  to  the  appellant 
in  Whitehead  v.  Hall,  148  lU.  253,  35  N.  B. 
871,  and  Beadle  v.  Cole,  173  lU.  136,  60  N. 
E.  809.  In  each  of  those  cases  a  second 
mortgagee  was  made  a  party  to  a  bill  to 
foreclose  the  first  mortgage,  and  at  the  sale 
the  first  mortgagee  became  the  purchaser  for 
the  amount  of  the  decree,  interest,  and  costs. 
It  was  held  that  the  second  mortgagee  had 
a  right  to  redeem  within  twelve  months  after 
the  sale  under  section  18,  and,  having  ob- 
tained a  decree  of  foreclosure  of  hU  mort- 
gage, was  also  entitled  to  redeem  as  a  decree 
creditor  under  section  20  after  12  months 
and  within  15  months  of  the  sale. 

Whether  a  party  may  redeem  from  his  own 
sale  or  not  is  a  question  which  is  not  pre- 
sented by  this  record.  Neither  of  the  fore- 
closure sales  here  was  Mrs.  Roth's.  They 
were  not  brought  about  by  her.  In  the  Jones 
decree  she  did  not  even  answer,  but  the  de- 
cree was  by  default  In  the  Underwood  de- 
cree she  answered,  merely  setting  up  her 
ownership  of  certain  notes  mentioned  in  the 
blU,  but  asking  no  relief.  In  neither  ca8« 
was  her  statutory  right  of  redemption  aflTect 
ed  by  the  decree.  Under  the  two  cases  last 
cited,  she  had  a  right  to  redeem  from  either 
sale  within  12  months.  Under  them,  also, 
if  she  obtained  a  decree  or  judgment  so  as 
to  bring  herself  within  the  terms  of  the  stat- 
ute as  a  decree  or  judgment  creditor,  she 
would  have  a  right  to  redeem  after  12 
months  and  within  15  months  of  the  sale. 

[8]  We  have  many  times  recognized  the 
right  of  a  judgment  creditor  to  redeem  after 
12  and  within  15  months  from  a  sale  made 
under  a  decree  to  enforce  a  prior  Hen  to 
which  such  judgment  creditor  was  a  party. 
Boynton  v.  Pierce,  151  111.  197,  37  N.  B.  1024; 
People  v.  Bowman,  181  III.  421,  55  N.  B.  148, 
72  Am.  St  Rep.  265;  Wehrhelm  v.  Smith,  226 
111.  346,  80  N.  B.  908;  Wood  v.  Whelen,  93 
111.  153.  Whether  Mrs.  Roth,  at  the  sale  un- 
der the  second  foreclosure  decree  on  May  19, 
1903,  acquired  anything  or  not — whether,  as 
the  successor  to  an  interest  which  had  not 
been  represented  in  the  previous  foreclosure, 
she  had  any  right  to  redeem  or  not — under 
the  plain  language  of  the  statute  and  the 
decisions  of  this  court  which  have  been  men- 
tloned  she  had  the  right  as  a  judgment 
creditor,  to  redeem  from  the  sale  of  May  IS, 
1902.  No  irregularity  having  been  com- 
plained of  In  the  proceedings  prior  or  subse- 
quent to  the  redemption,  the  title  passed  by 
those  proceedings  to  the  appellees  and  must 
prevail  against  a  title  founded  on  the  later 
mortgage. 

Judgment  affirmed 
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PEOPLE  T.  PRICE. 
(Supreme  Court  of  Illinois.     April  19,  1911.) 

1.  Criminai.  Law  (J  108*)— Venue— Bigamt. 

Under  Cr.  Code  (Kurd's  Rev.  St.  1909,  c. 
88)  §§  28,  29,  makine  one  who,  having  a  former 
husband  or  wife  living,  marries  another  or 
continues  to  cohabit  with  such  second  husband 
or  wife  in  the  state,  guilty  of  bigamy,  etc.,  the 
offense  of  bigamy  may  be  committed  by  marry- 
ing another  person  while  the  former  husband  or 
wife  is  living  or  by  continuing  cohabitation 
with  the  second  husband  or  wife  in  the  state 
while  the  former  husband  or  wife  is  living,  and 
the  two  offenses  are  so  far  distinct  that  an  in- 
dictment may  be  presented  in  the  county  where 
the  bigamous  marriage  was  celebrated  and  in 
another  county  for  unlawful  cohabitation  in 
pursuance  of  the  bigamous  marriage. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  §  221;   Dec.  Dig.  i  108.*] 

2.  Criminai.  Law  (J  18*)— Statxjxkb— Legis- 
lative  Power. 

The  Legislature  may  not  make  an  act  com- 
mitted in  a  foreign  state  or  country  a  felony  in 
Illinois  merely  because  the  offender  may  be 
found    and   apprehended   in    Illinois. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  7;    Dec.  Dig.  %  18.*] 

3.  Criminal  Law-(§  18*)— Staixttes— Legis- 
lative Power. 

The  Legislature  may  for  the  protection  of 
good  morals  and  the  punishment  of  indecency 
make  the  cohabitation  of  a  man  and  woman  in 
Illinois  begun  nnder  a  bigamous  marriage  in 
another  state  or  country  a  felony. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  i  18.*] 

4.  Criminal  Law  (S  108*)— Venue— Bigamy. 

A  prosecution  for  cohabitation  in  Illinois 
of  a  man  and  woman  begun  under  a  bigamous 
marriage  celebrated  in  another  state  or  country 
must,  as  required  by  Bill  of  Rights,  f  9,  be 
carried  on  in  the  county  where  the  cohabitation 
Occurs. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  |  221;    Dec  Dig.  f  108.*] 

6.  Bigamt  (§  4*)— Unlawful  Cohabitation 
— Indictment — Requisites. 

Under  Cr.  Code  (Kurd's  Rev.  St.  1909,  c. 
38)  i  28,  providing  that  whoever,  "having  a 
former  husband  or  wife  living,"  marries  an- 
other or  continues  to  cohabit  with  such  second 
husband  or  wife  in  the  state,  shall  be  guilty  of 
bigamy,  an  indictment  for  bigamy  based  on  nn- 
lawfuf  cohabitation  in  the  county  pursuant  to 
a  bigamous  marriage  celebrated  elsewhere  must 
allege  that  the  former  spouse  of  accused  is  liv- 
ing ;  the  quoted  phrase  applying  to  the  offense 
of  unlawful  cohabitation. 

[Ed.  Note.— For  other  cases,  see  Bigamy, 
Cent.  Dig.  §S   19-29;    Dec.  Dig.  {  4.*] 

Hand,  (Tartwrigbt,  and  Carter,  JJ.,  dissent- 
ing. 

Error  to  Criminal  Court,  Cook  County; 
Kickbam  Scanlan,  Judge. 

Edward  B.  Price  was  convicted  of  bigamy, 
and  be  brings  error.    Reversed. 

B.  M.  Tboiuas,  for  plaintiff  In  error.  W. 
H.  Stead,  Atty.  Gen.,  Jobn  E  VV.  Waymau, 
State's  Atty.,  and  W.  Edgar  Sampson  (Zacb 
Hofbeimer,  of  counsel),  for  tbe  People. 

VICKERS,  C.  J.  Edward  B.  Price  was 
convicted  In  the  criminal  court  of  Cook  coun- 
ty under  an  Indictment  cbarglng  blm  with 


the  offense  of  bigamy,  and  sentenced  to  an 
Indeterminate  term  In  the  penitentiary.  He 
has  sued  out  of  this  court  a  writ  of  error  for 
the  purpose  of  bringing  tbe  record  of  bis  con- 
viction before  this  court  for  review. 

Numerous  errors  are  assigned  upon  the  rec- 
ord and  argued  In  the  briefs  of  counsel,  bnt, 
in  the  view  that  we  have  of  this  case,  It  will 
only  be  necessary  to  consider  the  error  as- 
signed upon  the  overruling  of  plaintiff  In  er- 
ror's motion  to  quash  the  Indictment 

The  Indictment  omitting  the  formal  parts. 
Is  as  follows:  "That  one  Edward  B.  Price, 
late  of  the  county  of  Cook,  on  the  third  day 
of  July,  In  tbe  year  of  our  Lord  one  thousand 
nine  hundred  and  four,  at  the  city  of  St  Jos- 
eph, in  the  state  of  Michigan,  did  lawfully 
marry  one  Ida  M.  Lambur,  and  then  and  there 
did  have  tbe  said  Ida  for  his  wife,  and  that 
be,  the  said  Edward  B.  Price,  afterwards, 
and  while  he  was  so  married  to  the  said 
Ida,  as  aforesaid,  to  wit,  on  the  first  day  of 
May,  in  tbe  year  of  onr  Lord  one  thousand 
nine  hundred  and  nine.  In  Kane  county,  in 
the  state  of  Illinois,  feloniously  and  unlaw- 
fully did  marry  and  take  to  wife  one  Cora 
L.  Suck,  otherwise  called  Cora  Zuck,  and  to 
her,  the  said  Cora,  was  then  and  there  last 
aforesaid  married,  the  said  Ida,  the  said  for- 
mer wife,  being  then  alive,  and  the  said  Ed- 
ward B.  Price,  at  the  time  of  his  said  mar- 
riage to  the  said  Cora^  well  knowitig  that  the 
said  Ida,  his  former  wife,  was  then  alive,  and 
afterwards,  to  wit  on  the  ninth  day  of  May, 
In  the  year  of  our  Lord  one  thousand  nine 
hundred  and  nine,  tbe  said  Edward  B.  Price, 
unlawfully  and  feloniously  with  the  said 
Cora  did  live  and  cohabit  and  continue  to  co- 
habit with  the  said  Cora,  his  second  wife, 
as  aforesaid,  in  the  said  county  of  Cook  and 
state  of  Illinois  aforesaid,  contrary  to  the 
statute  and  against  the  peace  and  dignity  of 
the  same  people  of  the  state  of  Illinois." 

The  objectibn  pointed  out  to  this  indict- 
ment  is  that  it  nowhere  charges  that  the 
wife,  Ida,  was  alive  at  the  time  the  offense 
of  unlawful  cohabitation  is  alleged  to  have 
been  committed  in  Cook  county. 

Sections  28  and  29  of  onr  Criminal  Code 
(Hurd's  Rev.  St  1909,  c.  38),  relating  to  the 
offense  of  bigamy,  are  as  follows: 

"Sec.  28.  Whoever,  having  a  former  hus- 
band or  wife  living,  marries  another  person, 
or  continues  to  cohabit  with  such  second  hus- 
band or  wife  in  this  state,  shall  be  deemed 
guilty  of  bigamy,  and  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than 
five  years,  and  fined  not  exceeding  $1000: 
Provided,  nothing  herein  contained  shall  ex- 
tend to  any  person  whose  husband  or  wife 
shall  have  been  continually  absent  from  such 
person  for  the  space  of  five  years  together, 
prior  to  said  second  marriage,  and  he  or  she 
not  knowing  such  husband  or  wife  to  be  liv- 
ing within  that  time.  Also,  nothing  herein 
contained  shall  extend  to  any  person  that,  or 
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shall  be  at  the  time  of  snch  second  marriage, 

divorced  by  lawful  authority  from  the  bands 

of  such  former  marriage,  or  to  any  person 

^  where  the  former  marriage  hath  been,  by 

'  lawful  authority,  declared  void. 

"Sec.  29.  It  shall  not  be  necessary  to  prove 
either  of  the  marriages  by  the  register  or 
certificate  thereof,  or  other  record  evidence; 
but  the  same  may  be  proved  by  such  evidence 
as  Is  admissible  to  prove  a  marriage  In  other 
cases.  The  offense  may  be  alleged  to  have 
been  committed,  and  the  trial  may  take  place 
In  the  county  where  cohabitation  shall  have 
occurred." 

[1]  It  will  be  observed  that  the  offense  of 
bigamy  may  be  committed  by  marrying  an- 
other person  whUe  the  former  husband  or 
wife  is  living,  or  by  continuing  cohabitation 
with  such  second  husband  or  wife  In  this 
9tate  while  such  former  husband  or  wife  is 
still  alive.  The  offense  of  which  plaintiff  in 
error  was  convicted  was  unlawful  cohabita- 
tion In  Cook  county  In  pursuance  of  a  blga- 
mons  marriage  contracted  In  Kane  county, 
111.  The  situation  presented  is  as  follows: 
Plaintiff  In  error  contracted  his  first  and  law- 
ful marriage  in  St  Joseph,  Mich.,  on  the  8d 
day  of  July,  1904.  He  contracted  his  second 
and  bigamous  marriage  In  Kane  county,  111., 
on  May  1,  1909.  He  unlawfully  cohabited 
with  his  second  wife  in  Cook  county.  111.,  on 
May  9,  1909. 

It  is  contended  on  behalf  of  the  state  that 
the  offense  for  which  plaintiff  in  error  was 
Indicted  and  convicted  was  the  bigamous 
marriage  in  Kane  county,  as  to  which  the  In- 
dictment charges  that  the  wife,  Ida,  was  then 
alive,  and  that  the  true  construction  of  our 
statute  which  makes  continued  cohabitation 
an  offenBe  Is  merely  -Intended  to  give  the 
court,  where  such  cohabitation  occurs.  Juris- 
diction of  the  offense  of  bigamy  that  was 
committed  when  the  marriage  was  contracted 
In  a  county  or  state  other  than  that  In  which 
the  prosecution  occurs.  The  construction 
contended  for,  in  our  opinion,  If  allowed  to 
prevail,  would  render  the  statute  open  to  a 
constitutional  objection. 

[21  Clearly  the  Legislature  would  have  no 
power  to  make  an  act  committed  In  a  foreign 
state  or  country  a  felony  in  this  state  simply 
because  the  offender  might  be  fonnd  and  ap- 
prehended here. 

[3,  41  There  Is  no  doubt  of  the  power  of 
the  Legislature,  for  the  protection  of  good 
morals  and  the  punishment  of  Indecency,  to 
make  the  cohabitation  of  a  man  and  woman 
begun  under  a  bigamous  marriage  in  another 
state  or  country  a  felony  in  this  state,  and  a 
prosecution  for  that  offense  must  be  begun 
and  carried  on  In  the  county  where  the  un- 
lawful cohabitation  occurs.  State  v.  Stewart, 
194  Mo.  846,  92  S.  W.  878,  112  Am.  St.  Bep. 
629. 

In  the  case  above  dted  the  Supreme  Court 
of  Missouri  had  under  consideration  a  case 
where  the  party  charged  had  contracted  a 
bigamous  marriage  in  Alexander  county.  111., 


and  subsequently  removed  to  St  Louis  and 
there  continued  to  cohabit  with  his  bigamous 
wife  while  his  first  and  lawful  wife  was  still 
living.  The  statute  of  Missouri,  like  that  of 
Illinois,  made  continued  cohabitation  In  Mis- 
souri, founded  on  a  bigamous  marriage,  big- 
amy. It  was  there  contended  that  the  Leg- 
islature liad  no  power  to  make  cohabitation 
in  Missouri  a  distinct  felony.  That  conten- 
tion was  overruled,  and  the  Supreme  Court 
in  an  exhaustive  and  well-considered  opinion, 
held. that  the  Legislature  had  the  power  to 
make  the  mere  continuation  of  cohabitation 
a  distinct  felony,  and  the  fact  that  the  Leg- 
islature had  seen  proper  to  call  the  offense 
thereby  created  bigamy  was  no  objection  to 
the  validity  of  the  statute.  The  same  court 
in  State  v.  Smiley,  98  Mo.  605,  12  S.  W.  247, 
held  a  statute  nnconstitntlonal  which  provid- 
ed that  "an  indictment  for  bigamy  •  •  • 
might  be  found  and  proceedings,  trial,  convic- 
tion, judgment  and  execution  thereon  had  in 
the  county  in  which  snch  second  or  subse- 
quent marriage  or  cohabitation  shall  have  tak- 
en place  or  in  the  county  In  which  the  offend- 
er may  be  apprehended."  That  portion  of  the 
statute  which  purported  to  confer  Jurisdic- 
tion on  the  court  in  any  county  In  which  the 
offender,  was  apprehended  was  held  invalid 
under  tbe  Constitution  of  Missouri.  The 
ground  upon  which  this  decision  rests  Is  that 
the  Constitution  of  Missouri  requires  that  an 
indictment  for  felony  must  be  found  by  the 
grand  jury  of  the  county  where  the  offense 
was  committed.  A  similar  statute  was  held 
unconstitutional  in  the  Supreme  Court  of 
Arkansas  in  Walls  v.  State,  82  Ark.  565. 

The  English  statute  on  the  subject  of  big- 
amy permits  the  prosecution  for  a  bigamous 
marriage  to  be  carried  on  "in  the  county 
where  the  offender  shall  be  apprehended  or 
be  in  custody,"  but  Mr.  Bishop,  in  his  work 
on  Statutory  Crimes,  observes  that  he  has 
not  found  much  of  this  sort  of  legislation  in 
America,  and  adds  that  In  "some  of  the 
states  it  would  be  constitutionally  objection- 
able, particularly  as  respects  the  place  of 
trial." 

Section  9  of  the  Bill  of  Rights  provides 
that  In  criminal  prosecutions  the  accused 
shall  have  the  right  to  "a  speedy  public  trial 
by  an  Impartial  jury  of  the  county  or  district 
in  which  the  offense  is  alleged  to  have  been 
committed."  Unless  the  continuation  of  co- 
habitation in  pursuance  of  a  bigamous  mar- 
riage Is  regarded  as  an  offense  committed 
in  the  county  where  snch  cohabitation  oc- 
curs, we  are  unable  to  see  how  the  statute 
can  be  held  constitutional.  In  the  case  at 
bar  the  bigamous  marriage  was  contracted 
In  Kane  county.-  The  offense  of  bigamy  was 
complete  In  Kane  county  when  the  marriage 
was  contracted.  If  plaintiff  in  error  were 
indicted  in  that  county,  It  would  not  be  nec- 
essary to  allege  or  prove  cohabitation,  but 
Uie  offense  committed  in  Cook  county  was 
cohabitation  In  pursuance  of  the  unlawful 
marriage  in  Kane  county.    The  two  offenses 
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are  si  far  distinct  and  separable  that  an  In- 
dlctmunt  might  have  been  presented  in  Kane 
county  for  tlie  unlawful  and  bigamous  mar- 
riage and  In  Oook  county  for  the  unlawful 
cohabitation  In  pursuance  thereof. 

[S]  The  only  further  Inquiry  Is,  Was  it  es- 
sential to  allege  that  at  the  time  of  the 
unlawful  cohabitation  in  Cook  county  the 
former  wife  was  then  alive?  Regarding  the 
unlawful  cohabitation  as  a  distinct  offense 
committed  in  Cook  county  on  the  9th  of  May, 
1909,  it  was  a  necessary  element  of  that  of- 
fense that  the  former  spouse  of  plaintiff  in  er- 
ror was  then  alive.  In  the  case  of  Pritchard 
V.  People,  149  III.  50,  36  N.  B.  103,  this  court 
held  that  the  indictment  for  bigamy,  which 
failed  to  charge  that  at  the  time  of  the 
alleged  bigamous  marriage  the  former  wife 
was  then  alive,  was  not  sufficient  The  stat- 
ute then  read,  as  it  does  now,  that  "whoever, 
having  a  former  hnsl>and  or  wife  living,  mar- 
ries another  person  or  continues  to  cohabit 
with  such  second  husband  or  wife  In  this 
state,  •  •  •  shall  be  deemed  guilty  of  big- 
amy." The  phrase,  "having  a  former  husband 
or  wife  living,'*  in  our  statute,  cannot  be  limit- 
ed In  its  application  to  the  first  offense  of 
marrying  another  person,  but  applies  also  to 
the  other  offense  created  by  the  wofds  "con- 
tinues to  cohabit  with  such  second  husband 
or  wife  in  this  state."  In  the  case  above  cited, 
this  court,  on  page  64  of  the  opinion  In  149 
111.,  on  page  104  in  36  N.  E.,  said:  "It  Is,  of 
course,  indispensable  to  the  commission  of  the 
crime  of  bigamy  that  the  first  husband  or 
wife  should  be  living  at  the  time  of  the  second 
marriage.  Indeed,  the  crime,  by  Its  very 
definition,  consists  of  marrying  a  second 
husband  or  wife  while  the  first  husband  or 
wife  is  living  and  undivorced." 

The  case  of  Tucker  v.  People,  117  111.  88, 
7  N.  B.  51,  Is  relied  on  by  the  state  as  an 
authority  in  support  of  the  sufficiency  of  the 
indictment  under  consideration.  In  that 
case  the  indictment  charged  that  the  defend- 
ant on  the  15th  day  of  April,  1872,  in  Cook 
county,  111.,  married  one  Mary  I.  Bennett, 
who  then  became  his  lawful  wife;  that 
afterwards,  on  the  19th  of  September,  1883, 
at  St.  Paul,  in  the  county  of  Ramsey,  in  the 
state  of  Minnesota,  be  unlawfully  married 
Bfary  E.  Markbam  while  the  defendant  was 
yet  the  lawful  husband  of  the  said  Mary  I. 
Bennett,  never  having  been  divorced  from 
her  and  she  being  then  living,  and  after- 
wards the  defendant  did  unlawfully  cohabit 
with  the  said  Mary  E.  Markham  in  the 
county  of  Kankakee,  in  this  state.  The  suf- 
ficiency of  the  indictment  In  that  case  does 
not  appear  to  have  been  challenged  either  by 
a  motion  to  quash  or  otherwise.  After 
setting  out  the  substance  of  the  indictment 
as  above,  the  court  makes  this  statement: 
"The  charge  makes  the  offense  under  our 
statute."  The  Indictment  in  the  Tucker 
Case  had  the  precise  defect  in  it  that  exists 


in  the  one  now  nnder  consideration,  but,  in- 
asmuch as  the  sufficiency  of  the  indictment 
was  not  in  question  in  that  case,  the  remark 
above  quoted  must  be  held  as  mere  obiter. 
So  far  as  we  have  been  able  to  find,  no  ^ 
case  has  been  decided  by  this  court  Involving 
the  precise  point  that  is  here  Involved. 
While  the  Tucker  indictment  was  similar  to 
the  one  at  bar,  that  case  is  not  an  authority. 
We  think,  on  principle,  that  the  indictment 
must  be  held  fatally  defective  for  want  of 
an  averment  that  plaintiff  in  error's  former 
wife  was  living  at  the  time  of  the  unlawful 
cohabitation  In  Cook  county.  This  question 
is  not  to  be  confounded  with  the  question  of 
proof  or  presumptions.  If  the  averment  were 
in  the  Indictment,  proof  that  his  former 
wife  was  alive  at  some  time  prior  to  the 
date  in  question  might  afford  a  basis  for  a 
presumption  of  fact  that  she  was  alive  at 
the  date  in  question;  but  the  question  here' 
is  not  one  of  proof  but  of  pleading,  and  no 
presumption  can  be  indulged  in  support  of 
a  defective  statement  in  an  indictment 

For  the  error  in  overruling  the  motion  to 
quash  the  indictment  the  judgment  of  the 
criminal  court  of  Cook  county  is  reversed. 

Judgment  reversed. 

HAND,  OARTWRIGHT,  and  OABTER,  J  J. 
(dissenting).  The  case  of  Tucker  v.  People^ 
117  III.  88,  7  N.  E.  51,  has  been  recognized 
and  acted  upon  as  the  law  of  this  state  for 
25  years,  and  we  do  not  think  that  it  should 
now  be  overruled,  as  is  done  by  the  majority 
opinion. 


dSO  111.  Ill) 

BECKER  et  al.  y.  BECKER  et  aL 
(Supreme  Court  of  lUinoia.     April  19,  1911.) 

1.  contbacts  (i  239*)— extcutobt  oowtbaot 
—Modification. 

An  executory  contract  under  seal  cannot 
be  modified  by  parol,  so  as  to  interpose  a  new 
element  or  add  new  terms,  which  may  be  ac- 
complished only  by  writing,  bat  some  of  the 
terms  may  l>e  waived  by  parol. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  S  1124;   Dec.  Dig.  J  239.*] 

2.  HUSBAHD   AHD   WlFB   (§   32%*)— ANTENUP- 
TIAL  CONTBACT  —  Waivkb  —  Pabol  Aobeb- 

MENT. 

Where,  by  an  antenuptial  contract  nnder 
seal,  It  was  agreed  that  decedent  should  keep 
his  life  insured  for  a  specified  sum  in  favor  of 
his  intended  wife,  and  that,  in  case  she  pre- 
deceased him,  all  of  her  separate  property  should 
go  to  decedent  and  his  heirs,  it  was  competent 
for  her  to  waive  the  insurance  covenant  by 
parol. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  {  32%.*] 

Appeal  from  Circuit  Court,  Whiteside 
County;    Frank  D.  Ramsay,  Judge. 

Suit  by  August  Becker  and  others  against 
Walter  Becker  and  others.  From  a  decree 
dismissing  the  bill  on  the  merits,  complain- 
ants appeal.    Affirmed. 
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Skinner  &  Coe,  Charles  A.  BJematzM,  and 
Jarvls  Dlnsmoor,  for  appellants.  A.  A.  Wolf- 
ersperger,  McMahon  &  Rogers,  and  McCal- 
mont  &  Ramsay,  for  appellees. 

yiCEBRS,  O.  J.  Appellants,  as  tbe  belrs 
at  law  of  Angosta  Misbler,  deceased,  filed  a 
bill  In  the  circuit  court  of  Whiteside  county 
to  partition  certain  lands  situated  In  said 
county  which  it  was  alleged  belonged  to  said 
Augusta  Mishler  at  the  time  of  her  death. 
Jesse  Mishler,  the  surrlTlng  husband  of  Au- 
gusta Mishler,  was  made  a  party  defendant 
to  the  bill  and  interposed  a  demurrer  there- 
to, which  was  jsnstalned  and  a  decree  was 
entercd  dismissing  the  blU  for  want  of  equi- 
ty, and  appellants  appealed  from  said  decree 
to  this  court  At  the  October  term,  1909, 
this  court  entered  a  judgment  reversing  the 
decree  of  the  circuit  court  and  remanding 
eald  cause,  with  directions  to  the  circuit 
court  to  overrule  the  demurrer.  The  former 
opinion  of  this  court  is  reported  as  Becker  v. 
Becker,  241  111.  423,  89  N.  B.  737,  26  L.  R.  A. 
(N.  S.)  858.  After  the  cause  was  remanded 
to  the  circuit  court,  defendant  below,  Jesse 
Mishler,  answered  the  bill  and  filed  a  cross- 
till.  A  trial  was  had  upon  the  Issues  made 
below  upon  evidence  heard  in  open  court,  re- 
sulting In  a  decree  dismissing  the  original 
bill  and  granting  the  relief  prayed  for  in  the 
cross-bin.  Complainants  below  have  again 
brought  the  record  to  this  court  for  review. 

This  litigation  grows  out  of  an  antenup- 
tial contract  which  was  entered  Into  on  tbe 
16th  day  of  March,  1889,  between  Augusta 
Scheer  and  Jesse  Mishler,  both  of  White- 
side county.  The  agreement  is  set  out  at 
large  in  the  former  opinion  of  this  court 
This  agreement  recites  that  whereas  mar- 
riage is  about  to  be  solemnized  between  the 
parties,  and  whereas  tbe  said  parties  each 
own  both  real  and  personal  property  in  tbelr 
own  right  and  it  is  desired  that  each  party 
shall  remain  in  tbe  possession,  control,  and 
enjoyment  of  all  of  the  property  owned  by 
each,  precisely  as  though  no  marriage  had 
taken  place,  during  the  joint  lives  of  tbe 
contracting  parties,  they  mutually  covenant 
that  each  of  the  parties  shall  own,  control, 
and  enjoy  all  of  the  separate  property  of 
such  party  free  and  clear  from  any  right  or 
claim,  of  any  kind  or  character,  of  said  oth- 
er party.  The  agreement  provided  that  If 
at  the  death  of  Jesse  Mishler  the  said  Au- 
gusta Scheer  should  survive  him,  she  shall 
be  entitled  to  the  money  arising  from  a  pol- 
icy of  insurance  of  $2,000  on  the  life  of 
Jesse  Mishler  in  the  Wblteman's  Life  In- 
surance Company,  which  said  policy  was  at 
the  time  of  the  making  of  said  agreement 
in  full  force  and  efTect  and  that  said  policy, 
or  its  equivalent  In  some  reputable  com- 
pany, shall  be  kept  In  full  force  and  effect 
during  the  life  of  said  Jesse  Mishler  as  part 
of  the  consideration  of  said  contract  Said 
agreement  recited  further,  in  consideration 
of  said  marriage  and  the  further  consid- 


eration of  money,  that  Jesse  Mishler  would 
waive  and  release  unto  said  Augusta  Scheer 
all  dower  interest  in  the  real  estate  pos- 
sessed by  her  or  which  she  might  thereafter 
acquire,  and  likewise  release  all  claim  upon 
her  personal  property,  and  to  allow  her  to 
receive,  expend  and  reinvest  all  income, 
rents,  and  profits  therefrom,  at  her  discre- 
tion, for  her  own  separate  use  the  same  as 
though  she  was  unmarried.  Said  agree'ment 
also  provided  that  in  consideration  of  the 
marriage  and  the  covenants  on  the  part  of 
Jesse  Mishler,  Augusta  Scheer  relinquishes 
all  right  and  claim,  of  every  kind  and  char- 
acter. In  and  to  all  of  tbe  property  of  tbe 
said  Jesse  Mishler  or  any  property  which 
he  might  thereafter  acquire.  The  agreement 
further  provided  as  follows:  "And  she  [Au- 
gusta Scheer]  hereby  covenants  and  agrees. 
In  consideration  of  said  marriage  and  the 
aforesaid  covenants  and  acquirements  en- 
tered into  on  the  part  of  Jesse  Mishler,  that 
the  said  Jesse  Mishler  shall  at  her,  the  said 
Augusta  Scheer's,  death  have  as  his  own  an 
absolute  fee  simple  title  in  and  to  all  the 
real  estate  of  which  she  may  die  seised,  and 
shall  have,  possess,  control  and  own  abso- 
lute all  the  personal  estate^  of  every  descrip- 
tion, of  which  she  may  die  possessed  or 
wliich  she  may  be  entitled  to,  free  from  let 
or  hindrance  upon  the  part  of  the  heirs  of 
tbe  said  Augusta  Scheer.  The  purpose  and 
meaning  hereof  being,  that  in  case  Augusta 
Scheer  shall  survive  the  said  Jesse  Mishler 
she  have  her  own  separate  estate  and  the 
money  arising  from  the  life  insurance  pol- 
icy aforesaid,  discharged  of  any  right  or  in- 
terest claim  or  demands,  of  the  heirs  ef  the 
said  Jesse  Mishler,  but  in  case  she  shall  not 
survive  the  said  Jesse  Mishler,  the  latter 
shall  at  her  death  become  immediately  vest- 
ed with  all  the  absolute  right  title  and  own- 
ership in  and  to  all  the  real  and  personal 
estate  of  which  the  -said  Augusta  Scheer 
may  die  seised  or  possessed,  to  the  exclusion 
of  the  heirs  of  tbe  said  Augusta  Scheer." 

The  original  bill  alleged,  and  the  proof 
showed,  that  the  parties  to  this  contract 
were  married  a  short  time  after  the  date 
of  the  antenuptial  agreement  and  lived  to- 
gether as  husband  and  wife  until  the  death 
of  Augusta  Mishler,  which  occurred  in  1905. 
The  original  bill  was  filed  by  the  children 
and  grandchildren  of  a  deceased  brother  of 
Augusta  Mishler,  who  were  her  only  heirs 
at  law,  and  based  their  right  to  the  real  es- 
tate of  which  Augusta  Mishler  died  seised 
upon  the  ground  that  tbe  appellee  Jesse 
Mishler  did  not  keep  the  insurance  policy 
mentioned  in  said  contract  in  force,  and  per- 
mitted the  same  to  lapse  many  years  be- 
fore the  death  of  his  said  wife,  and  never 
took  out  any  other  policy  of  insurance  in 
Ueu  thereof  in  any  other  Insurance  compa- 
ny, and  that  in  consequence  of  bis  failure 
to  comply  with  said  contract  in  respect  to 
keeping  up  tbe  insurance  for  his  wife,  be 
had'  thereby  forfeited  all  nsbt»  tltle^  and 
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interest  in  and  to  the  real  estate  of  wblcb 
his  wife  died  seised. 

^  When  tlie  case  was  before  this  court  on 
the  former  bearing.  It  was  held  that  the 
original  bill  presented  a  state  of  facts  which, 
It  true,  woQld  deprive  appellee  of  the  right 
to  claim  the  property  which  his  wife  owned 
at  the  time  of  her  death  under  the  ante- 
nuptial contract  By  his  answer  and  cross- 
bill the  appellee  sets  up  a  waiver  by  bis 
wife,  in  her  lifetime,  of  that  provision  of 
the  antenuptial  contract  which  required  him 
to  carry  $2,000  of  life  insurance  for  his 
wife's  benefit.  Appellee  alleges  in  his  an- 
swer and  in  his  cross-bill  that  the  White- 
man's  Life  Insurance  Company,  in  which 
said  $2,000  was  carried,  was  soon  after  said 
antenuptial  contract,  and  after  said  mar- 
riage, merged  in  some  other  company,  and 
at  tliat  time,  at  the  request  of  the  said  Au- 
gusta Mlshler,  said  policy  of  insurance  was 
dropped  and  discontinued;  that  appellee  in- 
sisted upon  taking  out  other  insurance  In 
the  sum  of  $2,000  in  some  other  reputable 
Insurance  company  to  conform  with  the  ante- 
nuptial contract,  but  that  his  wife  Insisted 
tliat  he  should  not  do  so  and  that  she  would 
waive  the  same  in  said  contract;  and  that 
at  her  request  and  upon  her  insistence  he 
did  not  take  out  other  insurance  as  stipu- 
lated in  said  antenuptial  contract 

On  the  hearing  before  the  court  a  number 
of  witnesses  were  introduced  who  testified 
to  conversations  had  with  Augusta  Mlshler, 
in  her  lifetime,  in  relation  to  the  $2,000  life 
insurance  policy  upon  the  life  of  her  Hus- 
band. Calvin  S.  Mlshler,  a  son  of  appellee, 
testified  that  he  had  a  conversation  with  his 
stepmother  in  1904,  the  year  of  the  World's 
Fair  at  St  Louis.  He  testified  that  Mrs. 
Mlshler  said  to  him  in  the  spring  of  that 
year  that  Mr.  Mlshler  had  carried  life  In- 
surance) and  that  she  thought  it  was  like 
throwing  money  away  to  keep  the  life  in- 
surance going,  and  that  she  did  not  want 
him  to  carry  the  life  insurance  any  longer. 
This  witness  testifies  that  this  conversation 
occurred  wtdle  he  was  visiting  at  his  fa- 
ther's house,  and  while  he  was  digging  up 
a  small  space  in  the  garden  for  his  step- 
mother. This  witness  says,  also,  that  his 
stepmother  offered  to  give  him  $10,  and  he 
said  that  be  refused  It  and  she  told  him 
that  he  might  as  well  take  it  for  he  would 
get  It  anyway  smne  day;  that  she  had  left 
all  her  pr<q>erty  to  his  father,  and  said, 
"Some  time  you  will  have  a  pretty  nice  lot 
of  money;"  that  his  st^mother  said  at 
that  time  that  she  did  not  want  her  hus- 
band to  carry  life  insurance  for  her  bene- 
fit; that  she  did  not  need  the  insurance  and 
had  plenty  of  money  of  her  own  to  live  on. 

David  Schafer  testified  that  he  was  ac- 
quainted with  appellee  and  his  wife,  and  had 
been  for  a  number  of  years,  and  that  he  work- 
ed for  them  digging  a  cellar  and  doing  oth- 
er work ;  that  In  the  year  1903  or  1904,  after 
the  cellar  was  dug,  he  bad- some  money  com- 


ing from  Mr.  Mlshler  and  went  to  his  house 
to  get  the  money;  that,  when  he  arrived  at 
the  house,  Mr.  Mlshler  was  not  at  home,  and 
Mrs.  Mlshler  asked  him  to  take  a  seat  and 
wait  until  Mr.  Mlshler  came  in;  that  while 
he  was  waiting  for  Mr.  Mlshler  to  come  he 
had  a  conversation  with  Mrs.  Mlshler  In  Ger- 
man, and  that  in  this  conversation  Mrs.  Mlsh- 
ler asked  him  whether  be  owned  his  own 
place  and  whether  he  had  insurance  on  his 
life,  and  that  the  witness  said  that  he  did 
own  his  place  and  that  he  had  Insurance  for 
himself  and  wife;  that  Mrs.  Mlshler  said, 
"Tou  are  foolish;  don't  get  any  insurance; 
save  your  money  and  don't  .have  any  Insur- 
ance at  all ;  that  Is  all  nonsense."  She  said 
that  Mr.  Mishler  had  insurance,  and  that  it 
"busted  up." 

Melvin  S.  Mlshler  testified  that  he  was  41 
years  of  age  and  a  son  of  appellee ;  that  be 
was  well  acquainted  with  his  stepmother,  Au- 
gusta Mishler,  before  and  after  her  marriage 
to  his  father.  He  testified  to  a  conversation 
had  at  the  home  of  his  father  with  his  stq?- 
mother,  in  which  she  said,  among  other 
things,  that  his  father  had  been  carrying  in- 
surance on  bis  life  and  had  paid  In  about 
$13  and  the  company  "busted,"  and  that  she 
did  not  want  him  to  take  out  any  more  in- 
surance. 

John  Eick  testified  that  he  had  known  Mrs. 
Mishler  about  ail  her  life;  that  he  knew  her 
as  far  back  as  1862;  that  h6  went  to  Mr. 
Mlshler's  home,  In  Sterling,  In  the  year  1900, 
with  his  brother,  who  was  a  life  insurance 
agent,  for  the  purpose  of  soliciting  insurance 
on  the  Itte  of  appellee;  that  his  brother  rep- 
resented the  Union  Central  of  Cincinnati, 
Ohio;  that  a  conversation  occurred  at  that 
time  In  the  Mishler  home  in  which  Mrs. 
Mishler  said  they  did  not  want  any  insur- 
ance; that  they  had  insurance  in  a  company 
and  the  company  had  dissolved  or  gone  out 
of  business,  and  that  she  did  not  want  her 
husband  to  put  another  dollar  In  Insurance; 
that  no  insurance  was  written  for  Mr.  Mish- 
ler at  that  time. 

Jennie  Cushman  testified  that  she  had  been 
acquainted  with  Augusta  Mishler  ten  years 
and  knew  her  very  intimately ;  that  she  lived 
in  Mrs.  Mlshler's  house  for  five  years,  and 
was  often  at  her  place,  and  that  she  visited 
Mrs.  Mlshler  and  took  care  of  her  several 
times  during  sickness;  that  she  had  a  conver- 
sation with  Mrs.  Mlshler,  in  the  presence 
of  her  husband.  In  the  year  1903,  when  Mrs. 
Mishler  was  sick;  that  at  this  conversation 
the  death  of  a  Mr.  Waltz  was  spoken  of,  and 
Mrs.  Mishler  asked  the  witness  If  Mr.  Waltz 
left  any  life  insurance  for  his  widow,  and  the 
witness  said  that  she  did  not  know;  that 
Mrs.  Mishler  then  asked  the  witness  if  her 
husband  carried  Insurance,  and  Mrs.  Cush- 
man replied  that  he  did.  Mrs.  Cushman  then 
testifies  tliat  she  asked  if  Mr.  Mlshler  car- 
ried insurance  for  Jier,  and  Mrs.  Mishler 
said  that  he  bad  once,  but  the  Insurance  com- 
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pany  fhlled  and  that  she  did  not  bave  Um 
take  any  more  Insnrance;  that  she  did  not 
believe  in  iDsnrance,  and  she  never  tiad  Um 
take  out  any  more;  that  she  did  not  want  it 
and  did  not  need  it;  tbat  slie  had  enon{;h 
to  live  on  without  it  Mrs.  Mishler  also 
told  this  witness  that  one  reason  why  she 
did  not  want  Mr.  Mishler  to  carry  insnrance 
for  her  was  that,  if  he  died  suddenly,  people 
might  think  she  killed  him.  Mrs.  Mishler 
was  73  years  old  when  she  died. 

There  is  nothing  in  the  record  that  con- 
tradicts any  of  the  foregoing  testimony.  Up- 
on this  evidence  the  trial  court  held  that 
Mrs.  Mishler  had  waived  the  provision  In 
the  antenuptial  contract  requiring  appellee 
to  carry  $2,000  life  insurance  upon  his  life 
for  her  benefit  and  entered  a  decree  for  the 
siwciflc  performance  of  the  contract,  vesting 
the  fee-simple  title  of  the  real  estate  of 
which  Mrs.  Mishler  died  seised  In  appellee. 
All  of  the  foregoing  evidence  was  received 
Bnbject  to  the  objection  tbat  it  was  not  com- 
petent to  vary  or  modify  a  written  contract 
under  seal  by  parol  evidence. 

[1]  Appellants'  most  serlons  contention  In 
this  court  is  that  the  decree  should  be  re- 
versed because  It  is  based  upon  Incompetent 
testimony.  Appellants'  position  may  be  stat- 
ed as  follows:  The  antenuptial  contract  re- 
lated to  marriage,  and  was  therefore  requir- 
ed by  the  statute  to  be  In  writing.  Since 
the  original  contract  was  an  instrument  In 
writing  under  seal,  any  new  agreement  alter- 
ing or  enlarging  its  terms  must  also  be  In 
writing  in  order  to  be  valid.  In  support  of 
this  general  proposition  many  authorities  are 
recited,  several  of  which  are  Illinois  cases. 
If  the  rights  of  the  parties  depended  upon 
the  mle  contended  for  by  appellants,  no  se- 
rious question  could  arise  as  to  the  correct- 
ness of  the  position  assumed.  There  are 
many  cases  In  this  court  that  establish  the 
rule,  beyond  controversy,  that  an  executory 
contract  under  seal  cannot  be  modified  by 
parol,  so  as  to  introduce  any  new  element 
Into  the  contract  or  by  which  any  new  terms 
are  added  thereto.  The  rule  contended  for 
by  appellants  is  thus  announced  by  this  court 
In  Alschuler  v.  Schiff,  164  111.  298,  where,  on 
page  302,  45  N.  EL  424,  on  page  425,  this 
court  said:  "There  can  no  longer  be  any 
contention  in  this  state  over  the  general  rule 
Insisted  upon  by  appellee,  that  a  sealed  exec- 
utory contract  cannot  be  altered,  changed,  or 
modified,  by  parol  agreement.  This  rule  of 
the  common  law  has  been  adopted  by  this 
court  and  consistently  followed  in  a  long 
line  of  unbroken  authorities" — citing  Chap- 
man V.  McGrew,  20  111.  101;  Hume  Bros.  v. 
Taylor,  63  111.  43;  Barnett  v.  Barnes,  73 
111.  216;  Loach  v.  Famum,  90  111.  368 ;  Golds- 
borough  V.  Gable,  140  HI.  269,  28  N.  B.  722, 
15  L.  R.  A.  294. 

[2]  The  rule  announced  In  these  cases,  and 
others  in  line  with  them,  is  too  firmly  es- 
tablished by  the  decisions  of  this  court  to  be 


seriously  controverted  at  this  time.  Con- 
ceding the  fall  force  of  the  mle  above  an- 
nounced, there  is  a  well-defined  distlnctloii 
between  a  parol  contract  which  adds  to  6r 
modifies  the  terms  of  an  executory  written  , 
contract  under  seal  and  a  parol  agreement 
made  by  the  parties  by  which  some  of  the 
covenants  in  such  written  contract  are  waiv- 
ed by  the  party  for  whose  benefit  such  cove- 
nant was  inserted.  Where  a  party  to  such 
written  instrument  by  some  affirmative  action 
on  his  part  induces  the  opi)oslte  party  to  be- 
lieve that  the  strict  performance  of  i  cove- 
nant will  not  be  insisted  upon  or  that  the 
same  will  be  waived,  and  such  other  party 
falls  to  perform  the  covenant  through  thfe 
influence  or  request  of  the  covenantee,  In 
equity  such  party  will  be  estopped  to  insist 
tbat  the  written  contract  is  no  lon^»  Obliga- 
tory upon  him  because  of  the  nonperform- 
ance of  such  covenant.  A  waiver  of  a'  cove- 
nant by  the  party  for  whose  benefit  it  is  In- 
serted Into  a  written  Instrtuhent  may  be 
made  by  parol,  and  such  waiver  Is  held  not 
to  be  a  modification  or  change  in  the  terms 
of  the  original  agreement. 

The  rule  last  above  announced  was  recog- 
nized and  applied  by  this  court  In  Wbrrell  v. 
Forsyth,  141  111.  22,  30,  30  N.  B.  673,  678. 
In  that  case  an  antenuptial  contract  had 
been  entered  into  by  which  tte  wife  agreed 
that,  If  she  should  survive  her  husband,  sh6 
was  to  have  a  certain  described  80  acres  of 
land  and  $500  in  money  out  of  bis  estate  in 
lieu  of  all  other  rights  in  and  to  his  property. 
After  the  marriage  the  husband  sold  the  80 
acres  mentioned,  and  his  wife  joined  in  the 
deed  therefor  to  the  purchaser  in  considera- 
tion of  the  parol  promise  of  the  husband  to 
give  her  another  80  acres  of  land  of  equal 
value,  and  at  the  same  time  the  husband  con- 
veyed the  latter  tract  to  a  trustee  In  trust 
for.  the  husband  during  his  life,  but  to  be 
conveyed  to  the  wife  if  she  survived  him, 
and  It  was  held  competent  for  the  husband 
and  wife  to  enter  into  the  parol  contract  for 
the  substitution  of  another  tract  of  land  In 
place  of  that  first  given  to  the  wife.  TSils 
court  said:  "An  executed  parol  agreement 
may  be  shown  to  defeat  a  recovery  upon  an 
instrument  under  seal.  If  the  new  parol 
agreement,  even  though  it  be  without  consid- 
eration, has  been  executed,  and  by  means 
thereof  one  of  the  parties  thereto  has  been 
led  into  a  line  of  conduct  which  must  be  prej- 
udicial to  his  Interests,  an  equitable  estoppel 
arises  in  his  favor" — citing  White  v.  Walker, 
31  111.  422;  Loach  v.  Farnum,  supra;  Cooke 
V.  Murphy,  70  111.  96;  Swanzey  v.  Moore,  22 
111.  63,  74  Am.  Dec.  134;  Wheeler  v,  Franken- 
thal,  78  111.  124. 

The  same  principle  was  again  aPPUed  by 
this  court  In  Moses  v.  Loomis,  156  111.  392, 
40  N.  B.  952,  47  Am.  St.  Rep.  194.  In  that 
case  the  court  Iiad  under  consideration  the 
effect  of  a  parol  waiver  of  a  covenant  In  a 
lease  against  alterations  made  by  the  tenant 
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wUbont  tbe  cotment  of  fiie  lessor,  ami  It  wu 
hdd  ttaat  It  was  wltfaln  tbe  power  of  the 
landlord  to  walre  such  covenant  by  paroL 
It  la  tliere  expreasly  bdd  ttiat  rights  nnder 
sealed  Instroments  mar  be  waived  by  paroL 
This  ease  seems  to  be  dedsive  of  tbe  conten- 
tion of  appellants  in  tbe  ca-se  at  bar.  It  was 
there  pressed  npon  tbe  attention  of  the  coart, 
as  It  ta  here,  that  becanse  tbe  lease  itself 
was  a  sealed  instmment  it  conld  not  be  var- 
ied or  abrogated  by  words  not  nnder  seaL 
Notwithstanding  this  argument,  this  court 
bdd  that  the  landlord  ml^t  properly,  by 
parol,  waive,  and  In  that  case  bad  waived, 
the  covenant  In  tbe  lease  against  alteratlona 
withont  tbe  consent,  in  writing,  of  the  land- 
lord. To  the  same  ellect  is  the  case  of  Star- 
In  V.  Kraft,  174  IlL  120,  60  N.  E.  1068. 

In  the  case  of  Chicago  *  Eastern  Illinois 
RaUroad  Co.  ▼.  Koran,  187  lU.  316,  68  N.  E. 
33S,  it  waa  hrtd  that  a  provision  in  a  con- 
tract under  seal  might  be  waived  by  a  parol 
agreement  In  that  caae  a  written  contract 
provided  that  no  stone  other  than  that  q>ee- 
Ifled  in  the  contract  should  be  used  withont 
the  written  consent  of  the  company's  engi- 
neer. Tbe  evidence  showed  that  the  engineer 
orally  consented  and  permitted  tbe  subetltn- 
tion  of  other  stone,  wlilch  waa  accepted  and 
used  by  tbe  company.  It  was  held  that  an 
estoppel  waa  thereby  created  which  prevent- 
ed the  company  from  defeating  the  right  of 
recovery  because  stone  other  than  that  men- 
tioned in  tbe  contract  bad  been  used. 

These  authorities  dlstingulBb  tbe  case  at 
bar  from  the  line  of  authorities  relied  upon 
by  appellants.  Tbe  evidence  in  this  case  Is 
uncontradicted  that  Mrs.  HIsbler  made  re- 
peated declarations  to  the  effect  that  she  did 
not  need  life  insurance;  that  she  bad  money 
enough  to  live  on  and  did  not  believe  in  life 
insurance;  that  the  premiums  paid  therefor 
were  a  waste  of  money;  that,  after  the  in- 
surance company  in  which  her  husband  liad 
his  Insurance  became  insolvent,  sbe  protest- 
ed against  his  taking  out  other  insurance  for 
her  benefit;  and  that  appellee,  acting  on 
theae  repeated  statements  of  his  wife,  did 
not  take  other  Insurance  for  her  l>eneflt  Un- 
der these  circumstances,  it  would  be  mani- 
festly inequitable  to  allow  ber  hefrs  to  insist 
upon  a  forfeiture  of  the  entire  contract  be- 
cause this  particular  covenant  was  not  per- 
formed, in  view  of  the  uncontradicted  evi- 
dence that  its  nonperformance  was  not  only 
assented  to,  but  was  urgently  insisted  upon 
by  Mrs.  Mlshler  in  her  lifetime.  The  parol 
evidence  introduced  was  properly  admissible 
for  the  purpose  of  showing  that  Mrs.  Mlsh- 
ler waived  the  covenant  in  the  antenuptial 
contract  in  regard  to  the  life  insurance,  and 
such  evidence  justified  the  court  below  in 
finding,  as  It  did,  that  there  had  been  a 
waiver  on  her  part  of  this  covenant.  There 
la  nothing  unreasonable  or  improbable  in  the 
evidence  of  the  witnesses  by  whose  testimo- 


ny the  waiver  is  ectabllalied  when  flie  sltaa- 
tlon  of  the  parties  is  considered.  Mrs.  MialH 
ler  had  no  children  and  no  doseondants  of 
diildren.  Slie  was  alwve  70  years  of  age^ 
The  CTldence  shows  that  she  had  ampl* 
means  of  b»  own  to  keep  heradf  eomftorta* 
ble  in  case  she  survived  ber  husband.  The 
item  of  $2,000  life  insurance  was  a  matter 
of  no  serious  consequence  to  her,  and  in  view 
of  her  prejudice  against  life  insurance  sen- 
enJly,  and  the  fact  that  the  company  in 
which  liw  hnslMuad  carried  bis  insiiranoe  had 
become  insolvent,  it  is  not  at  all  unreason* 
able  that  she  would  Inalst  upon  his  not  again 
reinsuring  his  llf&  At  all  events,  the  nnoon- 
tradicted  eyldenoe  shows  that  ahe  did  ao  in- 
sist and  that  her  wishes  in  this  regard  were 
respected  and  carried  out  by  the  appellee. 
Ha  heita  should  thertf  ore,  in  equity,  be  ee- 
topiwd  from  taking  any  advantage  of  appel- 
lee's failnre  to  oontlnne  the  tnsuianee  for 
his  wife's  benefit 

Tbe  decree  of  the  circuit  court  of  White* 
side  eonnty  being  in  accordance  with  th« 
views  herein  expressed  will  bo  alBrowd. 

Decree  alBmied. 


fMin.  la.) 
DOHEBTX  ▼.  SCHIPPEB  *  BLOCK. 

(Supreme  Ooort  of  lilinois.    April  19, 1811.)  . 

1.  Mastxb  ah d  SEBVAifT  (H  35,  42*)— Waono* 

TfTL  DiSCHABOK— RUBDUS. 

Where  a  servant  Is  dischnr^  without 
caoae  brfore  the  expiration  of  hU  term  of  em- 
ployment, and  iuui  been  paid  to  Uie  date  of  his 
discharge,  he  may  cue  for  breach  of  contract  of 
employment,  and  if  the  suit  is  not  commenced,  or 
ii  not  tried  until  the  term  of  employment  has 
expired,  he  may  recover  the  eontrart  prii^  less 
what  he  has  earned,  or  by  reasonable  diligence 
could  have  earned,  aubaequent  to  his  dischargp. 

[Ei.  Note. — For  other  cases,  see  Master  am; 
Servant,  Cent  Dig.  ||  12,  41,  67,  68;  Dec.  Dig. 
H  35,  42.»1 

2.  JcnoxEirr  (i  584*)  —  CoiTCLCSirxmas  -^ 
SuBSEQOBNT  AcnoR— Bab. 

Where  a  servant,  after  bdng  wrongfully 
discharged,  recovered  judgment  for  one  week'a 
wagea,  which  judgment  waa  satisfied,  ahe  could 
not  thereafter  be  considered  in  defendant's  con- 
structive service ;  and  hence  snch  jurigment  waa 
a  l)ar  to  a  Bul>seqaent  action  to  recover  for 
wages  which  would  have  sni)8eqaently  accrued, 
had  tbe  contract  not  been  terminated. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  U09;  Dec  Dig.  i  501.*] 

Apiieal  from  Ai^)ellate  Court  Second  Dla* 
trict,  on  Appeal  from  Circuit  Court;  Peoria 
County;   N.  E.  Wortblngton,  Judge. 

Action  by  E  Doherty  against  Schlpper  ft 
Block.  A  Justice's  Judgment  In  favor  of 
plaintiff,  affirmed  by  the  Circuit  Court  was 
reversed  on  appeal  to  the  Appellate  Court; 
and  plaintiff  appeals  on  a  certificate  of  im- 
portance.   Affirmed. 

Luther  C.  Hinckle,  for  anpellaat  Page, 
Wead,  Htinter  &  Scully,  for  appelleo. 
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HAND,  J.  This  was  an  action  commenced 
by  El  Doberty  against  Scblpper  &  Block,  a 
corporation,  before  a  Justice  of  the  i)eace  In 
Peoria  county,  to  recover  for  8  weeks  of 
service,  at  $25  per  weeki  rendered  by  the 
plaintiff  to  the  defendant  as  a  milliner  trim- 
mer in  Its  store.  In  the  city  of  Peoria.  The 
plaintiff  recovered  Judgment  for  $200.  The 
defendant  appealed  to  the  circuit  court, 
where  the  case  was  tried  before  the  court 
without  a  Jury,  and  plaintiff  recovered  In 
that  court  Judgment  for  $200.  Schlpper  & 
Block  prosecuted  an  appeal  to  the  Appellate 
Court  for  the  Second  District,  where  the 
Judgment  of  the  circuit  court  was  reversed, 
without  remanding  the  cause,  and,  a  certifi- 
cate of  importance  having  been  granted,  the 
appellee  in  the  Appellate  Court  has  prosecut- 
ed an  appeal  to  this  cburt. 

It  appears  from  the  evidence  that  the  ap- 
pellant was  employed  by  the  appellee  for 
18  weeks  at  $25  per  week,  payable  weekly. 
At  the  end  of  the  ninth  week  the  appellant 
was  discharged,  as  she  claims,  without  cause. 
On  the  day  she  was  discharged  she  was  paid 
In  full.  She  returned  on  the  day  following 
her  discharge,  and  offered  to  continue  work, 
but  was  refused  permission  to  work.  At  the 
end  of  the  following  week  she  brought  suit 
before  a  Justice  of  the  peace  for  one  week's 
wages,  and  recovered  a  Judgment  for  $26 
and  costs,  which  appellee  paid,  a  transcript 
of  which  Judgment  was  Introduced  in  evi- 
dence on  trial  of  this  case. 

The  trial  court  refused  to  hold  the  follow- 
ing proposition  of  law  offered  by  the  defend- 
ant: "The  court  holds  that  the  recovery  of 
the  Judgment  and  a  satisfaction  of  the  same, 
as  shown  in  the  evidence  in  this  case,  in  the 
suit  formerly  brought  by  the  plaintiff  against 
the  defendant  before  William  Fielder,  then 
a  Justice  of  the  peace  In  and  for  Peoria 
county,  lUinoiB,  is  a  bar  to  the  plaintiff's 
right  of  action  in  this  case,  and  the  plaintiff 
cannot  recover  in  this  suit,  and  the  finding 
must  be  for  the  defendant" 

The  sole  question  raised  in  this  court  and 
argued  in  the  briefs  filed  by  the  respective 
parties  is:  Was  the  first  Judgment  render- 
ed by  the  Justice  of  the  peace  a  bar  to  this 
action? 

[1]  It  Is  well  settled  that  in  case  an  employ^ 
is  discharged  without  cause  before  his  term 
of  employment  has  expired,  and  he  has  been 
paid  in  full  np  to  the  time  when  he  is  dis- 
charged, he  may  treat  the  contract  of  hiring 
as  continuing  and  bring  an  action  for  a 
breach  of  the  contract  of  employment  against 
his  employer  for  discharging  him,  and  If 
the  suit  is  not  commenced,  or  If  commenced 
before,  bnt  not  tried  until,  his  term  of  em- 
ployment has  expired,  he  may  recover  the 
contract  price  of  his  wages,  less  what  he  has 
earned,  or  by  reasonable  diligence  could  have 
earned,  in  other  employment  subsequent  to 
his  discbarge.  Mt.  Hope  Cemetery  Ass'n  v. 
Weidenmann,  139  HI.  67,  28  N.  E.  834. 
There  is  a  class  of  cases  which  holds  this 


remedy  is  not  exclusive,  bnt  that.  In  addi- 
tion to  such  remedy,  the  employe,  where  Ills 
wages,  by  the  terms  of  the  contract,  are  pay- 
able In  installments,  may  bring  an  action 
for  each  installment  of  wages  as  it  falls  due, 
subsequent  to  his  wrongful  discharge,  and 
that  the  recovery  on  one  installment  Is  not 
a  bar  to  the  recovery  on  subsequently  accru- 
ing installments.  Gandell  v.  Pontigny,  4 
Camp.  375.  The  recovery  for  each  Install- 
ment of  wages  allowed  in  the  class  of  cases 
referred  to,  as  it  falls  due,  is  based  upon  the 
theory  of  constructive  service,  and  while  the 
right  of  a  recovery  was  thus  permitted  for 
a  time  In  England  and  in  the  courts  of  some 
of  the  states  in  the  Union,  that  theory  of 
recovery  has  been  abandoned  in  England 
(Archard  v.  Horner,  8  C.  &  P.  349;  Smith 
V.  Hayward,  7  Ad.  &  Ell.  544;  Fewings  v. 
Tisdal,  1  Ezch.  295),  and  quite  generally  in 
this  country  (James  v.  Allen  County,  44  Ohio 
St  226,  6  N.  B.  246,  68  Am.  Rep.  821 ;  HoV- 
ard  V.  Daly,  61  N.  Y.  362,  19  Am.  Rep.  285; 
Richardson  v.  Eagle  Machine  Works,  78  Ind. 
422,  41  Am.  Rep.  584 ;  Olmstead  ▼.  Bach  & 
Son,  78  Md.  132,  27  AtL  601.  22  L.  R.  A.  74, 
44  Am.  St  Bep.  273). 

[2]  This  court  does  not  seem  to  have  pass- 
ed spedflcally  upon  the  precise  question  pre- 
sented here  for  decision,  although  in  dealing 
with  other  questions  growing  out  of  the  re- 
lations which  exist  between  employer  and 
employe  the  court  has  at  times  used  lan- 
guage which  might  Indicate  a  recovery  could 
be  bad  for  the  several  installments  of  wages' 
as  they  fall  due,  while  at  other  times  ex- 
pressions have  I>een  used  by  the  court  which 
would  Indicate  that  such  recovery  could  not 
be  had.  Hamlin,  Hale  &  Co.  v.  Race,  78  111. 
422;  Mt  Hope  Cemetery  Ass'n  v.  Weiden- 
mann, supra.  We  have  examined  the  numer- 
ous cases  bearing  upon  tiie  subject  which 
have  been  cited  in  the  briefs,  and  are  of  the 
opinion  that  upon  principle  the  only  actloa 
which  logically  can  be  maintained,  upon  the 
facts  of  this  case,  against  the  appellee,  is  an 
action  for  the  breach  of  the  contract  of  em- 
ployment growing  out  of  the  wrongful  dis- 
charge of  the  appellant  and  that  all  dam- 
ages resulting  from  such  breach  must  be  re- 
covered in  one  action,  and  that  after  one 
recovery  has  been  had,  that  recovery  is  a 
bar  to  all  future  actions  based  upon  the 
contract  of  employment  or  growing  out  of 
the  relation  of  employer  and  employe,  by- 
reason  of  the  wrongful  discharge  of  appel- 
lant 

We  think  the'  doctrine  of  constructivft 
service,  as  applied  to  a  case  like  this,  and 
where  used  as  a  basis  of  recovery,  is  illogi- 
cal and  unsound.  This  court  has  universal- 
ly held  that  the  proper  measure  of  damages 
in  a  case  like  this  is  the  contract  price,  less 
what  the  employe  earned  or  could  have  earn-, 
ed.  That  being  so,  If  the  discharged  em-, 
ploye  can  find  employment  it  is  his  duty  to 
accept  it.  How  caa  it  then  be  said  that 
while  be  is  performing  service  for  another 
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person,  he  la  constrnctlTely  engaged  in  the 
employ  of  the  employer  by  whom  he  was 
discharged?  The  result  of  this  doctrine 
would  be  that  the  employ^  was  actually  per- 
forming service  for  one  person  while  he  was 
constructively  performing  service  for  anoth- 
er. The  only  true  basis  upon  which  an  ac- 
tion like  this  can  rest  Is  for  damages  for 
breach  of  contract,  and  as  the  breach  of 
contract  occurs  at  the  time  of  the  discharge 
the  cause  of  action  Is  then  complete,  and 
such  cause  of  action  cannot  be  split  up,  but 
■11  the  damages  must  be  recovered  In  one 
Judgment  and  In  the  first  action;  and,  this 
being  true,  no  subsequent  action  can  be  bas- 
ed upon  the  cause  of  action  which  has  been 
merged  In  the  first  judgment  We  therefore 
conclude  that  the  Judgment  recovered  be- 
fore the  Justice  of  the  peace  was  a  com- 
plete bar  to  the  subsequent  action. 

The  conclusion  of  the  Appellate  Court  was 
eorrect,  and  Its  Judgment  will  be  affirmed. 

Judgment  affirmed. 


(M  Kan.  SI) 

RIVARD  T.  AMIOT. 

(Supreme  Judicial  Court  of  Massaehaietts. 

Bristol.    May  20,  1811.) 

Uastbb  and  Sebvaht  (|  137*>— iRjmr  to 

SSBVAUT— LlABILITT. 

A  servant  was  injured  while  raising  a  planlc 
to  the  second  story  of  a  building  in  process  of 
construction.  The  servant  with  two  others, 
Stood  on  tl>e  first  floor  ana  pdAhed  the  plank, 
which  was  pulled  by  three  peisons,  including  the 
master,  on  the  second  floor.  The  latter  gave  an 
unusually  quick  movement,  and  the  plank  hit 
the  servant  and  knocked  him  through  a  hole  in 
the  fint  floor.  The  movement  was  due  in  part 
to  the  actual  manual  act  of  the  master.-  The 
•errant  was  aware  of  the  hole,  and  used  care  not 
to  fall  into  it,  and  he  had  no  reason  to  antici- 
pate the  sudden  swinging  movement  of  the 
planlL  Seld,  that  'the  master  was  guilty  of  ac- 
tionable negligence. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  137.*] 

Exceptions  fMm  Superior  Court,  Bristol 
County ;    John  H.   Hardy,  Judge. 

Action  by  Joseph  Rlvard  against  Joseph 
IL  Amlot  for  personal  Injuries  to  plaintiff, 
who  was  injured  while  engaged  with  other 
workmen  under  direction  of  defendant  in 
raising  a  heavy  plank  to  the  second  story  of 
A  building  in  process  of  erection.  There  was 
a  rerdlct  for  plaintiff,  and  defoidant  brings 
•zc^tlona.    Overruled. 

John  W.  Cnmminga  and  Chas.  B.  Cnm- 
mlngs,  for  plaintiff.  David  F.  Slade  and 
Foster  B.  Greene,  for  defendant 

HAMMOND,  J.  There  Is  no  question  aa  to 
the  pleadings.  Upon  the  evidence  the  jury 
might  have  found  that  at  the  time  of  the 
accident  the  plaintiff,  by  the  order  of  the 
defendant  for  whom  he  was  at  work,  was 
engaged  ih  helping  put  the  plank  through 


the  hole  in  the  second  floor;  that  In  doing 
this  he  stood  with  two  others  upon  the  first 
floor  and  was  pushing  the  plank,  which  at 
the  same  time  was  being  pulled  by  three  per- 
sons,  including  the  defendant  upon  the  sec- 
ond floor;  that  while  all  were  thus  working 
to  move  the  plank  an  unusually  quick  and 
forward  movement  was  given  by  those  pull- 
ing on  the  second  floor ;  that  this  movement 
was  Intended  and  desired  by  the  defendant 
and  was  due  in  part  to  his  own  manual  exer- 
tions in  pulling;  that  as  the  natural  result 
of  the  movement  those  on  the  first  floor  par- 
tially lost  control  of  their  end  of  the  planlt, 
by  reason  whereof  that  end  swung,  and  hit- 
ting the  plaintiff  knocked  him  through  a  hole 
in  the  first  floor  into  the  cellar,  whereby  he 
was  injured. 

The  jury  might  further  have  found  that 
the  plaintiff  was  fully  aware  of  the  hole  in 
the  first  floor,  and  was  using  reasonable  care 
not  to  fall  into  it;  that  he  had  no  reason 
to  anticipate  the  sudden  forward  aud  swing- 
ing movement  of  the  plank,  and  that  in  no 
way  was  the  accident  attributable  to  any 
lack  of  care  on  his  part;  and,  further,  that 
the  movement  was  due  in  part  to  the  actual 
manual  act  of  the .  defendant  and  that  In 
view  of  the  Injury  liable  to  occur  to  those 
l>elow  standing  so  near  to  the  hole  because 
of  such  a  movement  the  violent  pulling  was 
a  careless  act 

Upon  such  findings  the  plaintiff  bad  a  cas& 
The  question  of  liability  was  properly  sub- 
mitted to  the  Jury.  See  Connolly  t.  Booth, 
198  Mass.  677,  84  N.  &  799;  Bowie  t.  Cof- 
fin Valve  Co.,  200  Mass.  671,  86  N.  B^  914; 
Sarrlsin  t.  Slater  &  Sons,  203  Mass.  268, 
89  N.  S.  629.  In  this  last  case  the  decision 
was  for  the  defendant  on  the  ground  that 
the  act  of  which  the  plaintiff  complained  was 
the  act  of  a  fellow  servant  and  not  the  act 
of  the  defendant  or  of  a  Superintendent  In 
the  present  case  the  act  of  which  the  plain- 
tiff complains  was  in  part  the  personal  act 
of  the  defendant 

Exceptions  overruled. 


(mMaas.  6B) 
MTER8  t.  BOSTON  ft  M.  B.  O.  (two  case^. 
(Supreme  Judicial  0>urt  of  Massachusetts. 
Suffolk.    May  18,  1911.) 

NKOUOKNCX  (I  23*)  —  iNVAIfTS  —  lHJVRltCa  TO 
LlCKNSEB»— LlABIUTT. 

An  infant  who  is  in  an  empty  railroad  car 
on  tracks  adjacent  to  the  premises  occupied  by  a 
lessee  of  the  railroad  company,  and  who  has  not 
been  invited  into  the  car  by  any  one  having 
right  to  act  for  the  company,  is  at  moat  a  mere 
licensee,  and  the  duty  of  the  company  is  only 
to  refrain  from  wanton  or  reckless  cohduct  tend- 
ing to  injure  him. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  33,  84;  Dec  Dig.  i  23.*] 

Exceptions  from   Superior  Court,  Snff(rik' 
County;   Uoyd  B.  White,  Judge. 
Actions  by  Frederick  J.  Myers,  an  infant 
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«nd  by  Patrick  J.  Myers,  his  father,  against 
tbe  Boston  &  Maine  Railroad.  There  was  a 
verdict  for  defendant  In  each  action,  and 
plaintiff  in  each  action  brings  exceptions. 
Orermled. 

Frederick  J.  Myers  sustained  an  Injury 
while  In  an  empty  car  of  defendant  on  Its 
track  adjacent  to  premises  occupied  by  a 
lessee  of  defendant. 

Danl.  H.  Coakley  and  Arthur  Harrington, 
for  plalnUffs.  Archibald  B.  Tlsdale,  for  de- 
fendant. 

HAMMOND,  J.  These  are  two  actions  of 
tort,  the  first  being  for  personal  Injuries  sus- 
tained by  a  minor,  and  the  second  by  his  fath- 
er for  loss  of  services  of  the  minor.  The 
actions  were  tried  together. 

There  is  no  evidence  that  the  minor  was 
Invited  into  the  car  by  any  one  representing 
or  having  the  right  to  act  for  the  defendant ; 
and  he  was  therefore  at  the  most  a  mere 
licensee.  The  measure  of  the  defendant's 
duty  was  to  refrain  from  wanton  or  reckless 
conduct  tending  to  Injure  lilm.  There  was 
no  evidence  of  such  conduct. 

The  order  directing  verdicts  for  the  de- 
fendant was  correct.  In  each  case  the  entry 
mast  be: 

Exceptiona  overmled. 


(m  Mau.  «) 

PEOPLETS  NAT.  BANK  v.  NEW  BNGLAITO 

HOME  FOR  DE;AF  MUTES,  AGED, 

BUND,  AND  INFIRM. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suf[<dk.    May  18,  1911.) 

1.  Chabribs  (I  46*)— Oraritabij:  Oobpoka- 
TlOlfS— CONTBAOIS— Bepbesbhtation  bt  Of- 
ncEB. 

The  president  and  treasurer  of  a  charitable 
corporation  have  no  right  to  make  a  note  for  the 
rorporatioo  without  special  authority,  and  on  its 
face  a  note  signed  by  them  does  not  purport  to 
bind  the  corporation  without  proof  of  their  au- 
thority. 

[Ed.   Note.— For  other   cases,   see   Charities, 
Cent  Dig.  f  104 ;  Dec.  Dig.  {  4«.*] 

2.  Chabitibs  ({  46*)— Charitable  Cobfoba- 
TioNS—CoNTBACTB— Authority  of  Officers. 

A  vote  at  a  meeting  of  trustees  of  a  char- 
itable corporation,  reciting  certain  terms  on 
which  real  estate  bad  been  offered  to  it,  calling 
for  payment  in  part  by  giving  certain  notes  and 
mortgages,  and  purporting  to  authorize  the  pres- 
ident and  treasurer  to  execute  and  sign  the 
necessary  papers,  no  reference  being  made  to  the 
note  in  suit,  which  was  nven  to  an  agent  of  the 
corporation  to  secure  a  loan  to  be  used  in  the 
transaction,  did  not  authorize  the  president  and 
treasurer  to  execute  the  note  in  suit 

[E^.    Note.— For   other   cases,   see  Charities, 
Cent  Dig.  S  104;  Dec.  Dig.  |  46.*] 

8.  Ohabities  (I  46*)— Chabitable  Cobpoba- 
noNB—CoNTBACTB— Authority  of  Officers. 
Eight  of  the  15  trustees  of  a  charitable  cor- 
poration, whose  by-laws  require  the  presence  of 
two-thirds  of  the  whole  number  ot  trustees  to 


authorize  the  purchase,  lease,  or  sale  of  real  es- 
tate, could  not  give  such  authority. 

[Ed.    Note.— For   other   cases,    see   Charities, 
Cent  Dig.  |  104;   Dec.  Dig.  i  46.*] 
4.  Charities  (|  46*)— Chabitable  Cobpoba- 

TioNS—CoNTBACTS— Ratification. 

Where  an  agent,  acting  for  a  charitable  cor- 
poration in  the  purchase  of  real  estate,  falsely 
represented  the  price  at  which  the  owner  would 
sell  to  the  corporation  at  $2,000  more  than  it 
really  was,  and  the  note  in  suit  was  to  reim- 
burse him  for  that  amount,  which  be  falsely  rep- 
resented that  be  had  paid  to  the  owner,  the  en- 
tire contract  being  subject  to  the  defense  that  it 
was  not  the  act  of  the  corporation,  as  the  officers- 
executing  it  had  no  authority  to  do  so,  the  act 
of  the  corporation  in  retainmg  the  real  estate 
does  not  constitute  a  ratification  of  the  note,  or 
an  estoppel  to  deny  its  validity,  even  in  the 
hands  of  third  persons,  since  the  note  consti- 
tuted no  part  of  the  transaction  with  the  owner 
of  the  real  estate. 

[EJd.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  S  104 ;  Dec.  Dig.  {  46.*] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; Wm.  F.  Dana,  Judge. 

Action  by  the  People's  National  Bank 
against  the  New  England  Home  for  Deaf 
Mutes,  Aged,  Blind,  and  Infirm.  Verdict  di- 
rected for  defendant,  and  cause  rei>orted  to 
Supreme  Judicial  Court  Judgment  on  the 
verdict 

L.  M.  Friedman  and  R.  Dow,  for  plaintifl. 
F.  O.  Cook,  for  defendant 

KNOWLTON,  C.  J.  [1]  This  Is  an  action 
upon  a  promissory  note,  against  a  charitable 
corporation.  The  note  was  signed  by  the  cor- 
poration's president  and  treasurer.  As  ofl9- 
cers  of  such  a  corporation,  they  had  no  right 
to  make  a  note  without  special  authority, 
and  on  its  face  the  note  does  not  purport  to 
bind  the  corporation,  without  proof  of  their 
authority  to  sign  it  Packard  v.  T7nlversalist 
Society,  10  Mete.  427;  Dedham  Institution 
for  Savings  v.  Slack,  6  Cush.  408;  Craft  v. 
South  Boston  Railroad  Company,  150  Mass. 
207,  22  N.  E.  920,  6  L.  R.  A.  641 ;  Merchants' 
National  Bank  of  Gardner  v.  Citizens  Gas 
Light  Co.,  159  Mass.  505,  34  N.  B.  1083,  38 
Am.  St  Rep.  453;  Jewett  v.  West  SomervlUe 
Bank,  173  Mass.  54,  62  N.  E.  1085,  73  Am. 
St.  Rep.  250 ;  Slattery  v.  North  End  Savings 
Bank,  175  Mass.  380,  56  N.  E  606. 

[2]  The  vote  at  the  meeting  of  the  trustees 
did  not  authorize  these  officers  to  make  this 
note.  It  recited  certain  terms  upon  which 
the  real  estate  had  been  ofiTered,  calling  for 
payment  in  part  by  giving  certain  notes  and 
mortgages,  and  it  purported  to  authorize 
the  president  and  treasurer  to  "execute  and 
sign  the  necessary  papers."  The  note  In  suit 
is  not  Included  among  these  papers.  [3]  But 
even  more  fundamentally,  the  meeting  could 
give  no  authority  to  purchase,  lease,  or  sell 
real  estate,  because  the  by-laws  of  the  cor- 
poration require  the  presence  of  two-thirds 
of  the  whole  number  of  trustees  to  transact 
that  kind  of  business,  and  at  this  meeting. 
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only  8  of  tbe  15  trustees  were  present  Upon 
the  ondlspnted  facts,  therefore,  the  note  sued 
on  was  not  the  note  of  the  corporation  and 
no  action  can  be  maintained  on  It,  even  by  a 
bolder  in  due  course,  unless  tbe  corporation 
by  its  subsequent  conduct  has  created  a  lia- 
bility upon  It. 

[4]  Tbe  plaintiff  contends  that  the  defend- 
ant has  ratified  it  as  a  binding  note,  or  has 
become  estopped  to  deny  its  validity.  The 
defendant  has  had  no  dealings  or  relations 
with  Mitchell,  the  payee,  which,  in  connec- 
tion with  its  subsequent  conduct,  amount  to 
a  ratification  in  his  favor,  or  estop  it  to  deny 
the  validity  of  the  note  as  against  him. 

Mitchell  acted  as  the  agent  of  the  defend- 
ant In  negotiating  a  purchase  of  real  estate. 
He  falsely  represented  the  price  at  which  the 
owner  would  sell  the  property,  at  $2,000 
more  than  it  really  was.  This  note  of  that 
amount,  was  to  reimburse  him  for  a  payment 
of  that  sum,  which  he  represented  that  be 
had  made  to  tbe  owner.  In  fact,  he  made  no 
such  payment  and  the  note  was  without  con- 
sideration. The  officers  of  the  corporation 
did  not  ascertain  the  facts  until  long  after 
tbe  purchase  bad  been  completed  and  they 
bad  entered  into  possession  of  the  real  es- 
tate. The  question  is  whether  the  retention 
of  the  real  estate  by  the  corporation  is  evi- 
dence of  a  ratification  of  the  note,  or  of  an 
estoppel  against  the  corporation  from  deny- 
ing its  validity. 

Suppose  that  tbe  officers  ascertained  all 
tbe  facts.  Was  the  corporation  bound  to 
give  up  ail  the  real  estate,  or  ratify  this  note 
given  without  authority?  The  argument  is 
that  a  retention  of  the  real  estate  was  incon- 
sistent with  a  refusal  to  pay  this  note.  But 
tbe  defendant  did  not  receive  tbe  real  estate 
from  Mitchell.  It  bad  no  dealings  with  him 
as  a  party  to  the  contract  whereby  It  obtain- 
ed tbe  real  estate.  His  only  relation  to  that 
transaction  was  as  the  agent  of  tbe  defend- 
ant in  negotiating  for  a  purchase.  The  giv- 
ing of  the  note  was  a  separate  transaction  to 
compensate  the  payee  for  a  pretended  pay- 
ment To  this  note  the  corporation  had 
three  different  defenses — one  that  it  was  ob- 
tained by  fraud,  one  that  it  was  without  con- 
sideration, and  one  that  it  was  not  made  by 
the  defendant  The  first  two  of  these  de- 
fenses would  not  avail  it  as  against  a  bolder 
in  doe  course,  but  the  last  is  effectual  against 
anybody.  As  to  this,  a  ratification  by  the 
corporation  of  the  transaction  conducted  by 
its  officers,  between  it  and  tbe  former  owner 
of  the  real  estate,  whereby  it  acquired  its 
title,  was  not  Inconsistent  with  a  refusal  to 
ratify  a  merely  collateral  transaction  where- 
by these  officers  undertook  to  borrow  $2,000 
from  Mitchell,  and  to  give  him  a  note  and 
mortgage  from  the  corporation  to  secure  pay- 
ment of  the  loan.  Tbe  corporation  and  its  of- 
ficers, npon  learning  all  the  facts,  well  might 
say:    We  ratify  the  transaction  at  our  repre- 


sentatives with  tbe  former  owner  of  the 
property,  whereby  the  land  was  acquired;  but 
we  decline  to  ratify  their  action  in  giving  a 
note  to  our  fraudulent  agent,  which  did  not 
enter  into  the  transaction  with  tbe  former 
owner  from  whom  we  obtained  our  property. 

We  are  of  opinion  that  there  is  no  evi- 
dence of  ratification  by  the  corporation,  of 
the  giving  of  this  note,  much  less  is  there 
any  estoppel  against  It 

Judgment  on  the  verdict 


(KM  Haai.  S» 

WILLIAMS  et  al.  v.  BAKER. 

(Supreme  Judicial  Court  of  Massacbasetts. 

Snffollc.    May  19,  1911.) 

Taxatiow    (§    821*)— Tax    Deeds— Defbotb— 

Remedy  of  Purchaser. 

The  remedy  of  a  grantee  in  a  defective  tax 
deed,  jjrescribed  by  Rev.  Laws,  c.  13,  %%  44,  87, 
authorizing  a  prantee  within  two  years  to  sur- 
render tbe  deed  for  defects,  and  providing  that 
the  municipality  shall  pay  the  grantee  the 
amount  paid  for  tbe  deed,  with  interest,  in 
satisfaction  of  all  claims  for  damages,  is  exclu- 
sive, and  he  may  not  sue  the  tax  collector  on 
his  covenant  of  warranty ;  the  collector  being 
obliged  by  chapter  25,  i  97,  to  accept  the  office 
or  subject  himself  to  a  fine,  and  sales  of  land 
for  tbe  nonpayment  of  taxes  being  authorized 
for  the  benefit  of  the  public. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  IS  1621-1629;   Dec.  Dig.  {  821.»] 

Report  from  Superior  Court  Suffolk  Coun- 
ty;   William  Schofleld,  Judge. 

Action  by  Moses  Williams,  Jr.,  and  anoth- 
er, against  Moses  E.  Baker.  Tbe  court  found 
for  plaintiffs,  and  reported  tbe  case  on  agreed 
facts.    Judgment  for  defendant 

F.  W.  Grlnnell  and  R.  D.  Swalm,  for  plain- 
tiffs.   Henry  T.  Richardson,  for  defendant 

BRALE!?,  J.  The  defendant  as  tax  col- 
lector of  the  town  of  Dedham  sold  certain 
real  estate  for  nonpayment  of  taxes,  which 
was  purchased  by  the  plaintiffs,  to  whom  he 
gave  a  deed  with  a  covenant  of  warranty 
that  the  sale  In  all  particulars  had  been  con- 
ducted according  to  law.  But  the  sale  hav- 
ing been  declared  invalid  in  Williams  t. 
Bowers,  197  Mass.  565,  84  N.  B.  817,  because 
of  an  insufficient  description  of  the  pramlses 
in  the  collector's  notice  of  sale,  the  plaintiffs 
sue  at  common  law  for  breach  of  the  cov- 
enant By  the  report  under  which  the  case 
is  before  us  the  questions  for  decision  are, 
if  the  action  is  well  founded,  and  whether 
the  damages  are  limited  to  the  repayment  of 
the  consideration  money  with  interest,  or  are 
measured  by  the  fair  market  value  of  the 
land  to  which  the  plaintiffs  never  acquired 
title.  We  are  of  opinion  that  the  action 
cannot  be  maintained.  It  t>efore  the  enact- 
ment of  St  1862,  c.  183,  i  6,  a  collector  of 
taxes  chose  to  insert  in  addition  to  the 
statutory  requirements  of  the  conveyance,  a 
covenant  of  seisin  or  of  the  right  to  con- 
vey, he  might  be  held  personally  in  damages 
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for  a  breacb.  St  1785,  c.  TO,  J  T;  Kev.  St. 
1836,  c.  8,  I  81;  St.  1848,  c.  166,  J  5;  Gen. 
St  1860,  c.  12,  J  35;  Bickford  v.  Page,  2 
Mass.  455 ;  Snmner  ▼.  WUliams,  8  Mass.  162, 
210,  5  Am.  Dec.  83;  Lynde  ▼.  Melrose,  10 
Allen,  49.  But  as  pointed  out  In  Williams 
T.  Dedham,  207  Mass.  412,  03  N.  E.  696,  St 
1862,  c.  183,  {  6,  made  an  important  change 
In  our  laws  as  to  the  form  of  the  deed,  and 
the  rights  of  a  purchaser  at  an  invalid  sale. 
The  deed  which  the  collector  was  required 
to  execute  and  deliver  under  Oen.  St  c.  12, 
I  35,  was  thereafter  to  "have  inserted  a  spe- 
cial warranty  that  the  sale  has  in  all  par- 
ticulars been  conducted  according  to  the  pro- 
visions of  law."  If  subsequently  it  appeared 
that  by  reason  of  errors  or  informality  in 
any  of  the  proceedings  of  assessment  or  sale, 
"the  purchaser  has  no  claim  to  the  proper- 
ty sold,"  then  upon  his  surrender  of  the  deed 
tiie  town  or  city  was  required  to  repay  to 
him  the  amount  paid,  "which  shall  be  in  full 
satisfaction  of  all  claims  for  damages,  for 
any  defect  In  the  proceedings."  By  re-en- 
actments as  amended  by  St  1878,  c  266, 
I  1,  limiting  the  time  in  yrhlch  the  right 
could  be  exercised  to  two  years  from  the 
date  of  the  deed,  and  providing  that  at  the 
election  of  th6  collector  the  purchaser  should 
offer  in  writing  either  io  surrender  and  dis- 
cbarge the  deed,  "or  to  assign  and  transfer 
to  the  town  or  city  all  his  right  title  and 
Interest  therein,"  this  provision  became  Rev. 
Lews,  c  IS,  S  44,  in  force  when  the  sale  and 
conveyance  in  question  were  made.  If  the 
plaintiffs  contention  is  sound,  the  remedy 
against  the  town  is  merely  cumulative,  or 
alternative,  and  the  defendant  remains  lia- 
ble on  a  covenant  which  the  law  required 
him  to  insert  or  the  conveyance  would  have 
been  Invalid.  Rev.  Laws,  c.  13,  {§  44,  87.  A 
collector  of  taxes,  however.  Is  obliged  to  ac- 
cept the  oflSce,  or  subject  himself  to  a  fine. 
Rev.  Laws,  c.  25,  {  07.  And  sales  of  land  for 
file  nonpayment  of  taxes  are  authorized  in 
the  interest  and  for  the  benefit  of  the  public 
If  the  Legislature,  in  making  the  changes. 
Intended  to  Impose  a  personal  liability  on  a 
public  officer,  by  requiring  the  special  cov- 
enant the  collector  would  have  been  left  to 
perform  the  duties  of  his  office,  under  the 
penalty  of  a  liability  if  the  error  avoiding 
the  sale  arose,  not  through  any  fault  of 
bis  own,  but  from  a  mistake,  or  some  in- 
formality of  the  assessors  whicb  be  might 
not  discover,  before  tbe  sale  and  delivery 
of  the  deed,  and  there  would  bare  been  no 
occasion  to  have  gone  further  by  providing 
for  repayment  by  the  city  or  town,  or  confer- 
ring a  right  upon  the  purchaser,  whicb  be- 
fore the  statute  be  did  not  possess. 

But  if  the  legislative  purpose  is  fairly  to 
be  gathered  from  St  1862,  a  183,  {  6,  that 
the  provision  was  intended  to  provide  an 
in«q>aislve  but  ample  remedy  where  the 
land  could  not  be  held.  Rev.  Laws,  c.  18,  t 


44.  removes  all  doubt  It  Is  there  declared, 
that  the  payment  "shall  be  in  full  for  all 
damages,"  not  only  "for  any  defects  in  the 
proceedings,"  but  "under  the  warranty  In 
such  deed."  The  "warranty"  Is  a  statutory 
covenant  of  the  defendant  not  of  the  town, 
against  which  the  plalntltTs  are  without  re- 
course, as  their  remedy  under  the  statute- 
was  held  in  Williams  ▼.  Dedham,  207  Mass. 
415,  93  N.  B.  606,  to  have  been  lost  by  their 
failure  to  act  within  the  period  of  limita- 
tion. It  moreover,  would  be  anomalous  to 
construe  the  statute  as  intended  to  give  a 
remedy  against  the  town  if  Invoked  within 

2  years,  while  tbe  defendant  could  be  sued 
at  any  time  within  20  years  from  the  date 
of  the  deed.  Rev.  Laws,  c.  202,  {  1;  Bick- 
ford  T.  Page,  2  Mass.  455;    Clark  v.  Swift 

3  Mete.  300.  By  the  construction  adopted, 
the  language  of  the  statute  is  given  its  ordi- 
nary and  obvious  meaning.  If  the  purchaser 
finds,  within  the  time  prescribed,  that  he 
cannot  hold  the  land,  or  there  are  reasonable 
grounds  to  believe  that  the  tax  title  is  fa- 
tally defective,  liecause  of  noncompliance 
with  tbe  statutory  requirements,  either  pre- 
ceding or  attendant  upon  tbe  sale,  he  need 
not  expose  himself  to  vexatious  litigation, 
but  can  surrender  tbe  deed  and  receive  back 
tbe  purchase  price.  But  if  he  neglects  sea- 
sonably to  Instltate  the  necessary  proceed- 
ings, there  la  no  obligation  on  tbe  part  of 
the  city  or  town,  or  the  collector,  to  reim- 
burse him  for  the  loss.  The  relief  provided 
being  fully  adequate,  it  should  be  held  to 
be  exclusive,  and,  under  the  reservation  In 
the  report  Judgment  la  to  be  entered  for 
the  defendant  Hodges  ▼.  Thayer,  110  Mass. 
286 ;  Staples  v.  Dean,  114  Mass.  125 ;  Welch 
T.  Boston,  208  Mass.  326,  04  N.  R  271. 

So  ordered. 


(209  Mmb.  147) 

ELUS  et  al.  v.  SMALL  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     May  18,  1011.) 

1.  SPBCmO  PEBrOBMANCB  (|  14»)  —  Objso- 
TioNs  TO  Relief— Necessity  or  Conbeht 
oj  THian   Pabtt— AssioRMBNT   or   Lease. 

Where  a  lease  contains  a  covenant  not  to 
assign  without  the  lessor's  consent  and  a  pro- 
vision for  forfeiture  on  breach  of  snch  cove- 
nant the  lessee  will  not  be  decreed  to  apecific- 
ally  perform  an  agreement  to  assign  the  lease, 
in  the  absence  of  any  showing  that  tbe  land- 
lord has  waived  his  right  «f  re-entry,  of  any 
probability  that  he  will  do  so. 

[EM.  Note.— For  other  cases,  see  ^^fle  Per- 
formance, Dec.  Dig.  f  14.*] 

2.  SPEcino  Pebfobmarce  ({  69*)— COHTBAOia 
EiNroBCEABLE— Conditions. 

A  lessee  of  business  premises,  under  a 
lease  providing  that  the  landlord  might  re-enter 
if  the  lessee  became  bankrupt  or  insolvent  or 
made  an  assienment  for  the  benefit  of  credi- 
tors, organized  a  corporation  to  carry  on  the 
business  on  the  premises,  and  orally  agreed  to 
assign  the  lease  to  the  company.  This  was 
never  done,  and  the  corporation  subsequently 
was   adjudicated   a    bankrupt      Held,    tuat   it 
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wonld  be  a  violaHon  of  tbe  spirit  o{  the  con- 
ditions of  tlie  lease  to  decree  specific  perfonn- 
ance  of  tlie  agreement  to  assign,  by  decreeing 
tbe  assignment  directly  to  the  trustees  in  banli- 
ruptcy  of  tiie  corporation,  or  to  do  the  same 
thing  indirectly  by  decreeing  that  the  lessee 
should  hold  the  lease  ia  trust  for  the  corpora- 
tion or  its  trustees  in  bankruptcy. 
.  [E^.  Note.— For  other  cases,  see  Specific  Per- 
formance, Cent.  Dig.  f  181;   Dec.  Dig.  §  59.*] 

ESxceptions  from  Superior  Court,  Suffolk 
County;    J.  B.  Hlchardson,  Judge. 

Bill  in  equity  by  Mils  aud  others,  trus- 
tees in  bankruptcy  of  J.  6.  Small  &  Co., 
against  J.  G.  Small  and  others.  Heard  on 
report  of  the  master  in  tbe  superior  court, 
and  defendants'  exceptions  thereto.  Bill  dia- 
missed. 

D.  A.  Ellis  and  J.  B.  Jacobs,  for  plain- 
tiffs. Whipple,  Sears  &  Ogden  and  EX  H. 
Robinson,  for  defendant  Small, 

.  MORTON,  J.  This  Is  a  bill  In  equity  by 
tbe  trustees  In  bankruptcy  of  tbe  J.  G. 
£mall  Co.,  a  Massachusetts  corporation,  to 
compel  the  assignment  to  tbem  by  the  de- 
fendant Small  of  a  lease  of  certain  prem- 
ises oh  Washington  street,  Boston,  where  the 
corporation  was  carrying  on  business  when 
it  was  adjudged  bankrupt,  and  had  been 
since  Its  incorporation  a  little  more  than 
a  year  before.  The  bill  also  contained  a 
prayer  that  said  defendant  Small  be  decreed 
to  hold  said  lease  in  trust  for  said  corpora- 
tion or  for  tbe  plaintiffs  as  receivers  of  the 
same..  Tbe  case  was  sent  to  a  master  and 
comes  here  from  the  superior  court  on  bis 
report  and  tbe  defendants'  exceptions  there- 
to, such  decree  to  be  entered  as  Justice  and 
equity  may  require. 

Before  1909  the  defendant  Small  was  car- 
rying on  business  .on  the  premises  in  ques- 
tion under  the  name  of  J.  G.  Small  &  Co., 
and  bad  a  written  lease  which  expired  De- 
cember 31,  1908.  In  January,  1909,  he  pro- 
cured from  tbe  owners  a  new  lease  for  five 
years  from  January  1,  1909.  In  April,  1909, 
tbe  business  carried  on  by  the  defendant 
Small  was  incorporated  by  him  under  tbe 
name  of  tbe  J.  G.  Small  Company,  with  a 
capital  of  150,000,  and  all  of  tbe  assets  of 
tbe  business  except  the  lease  were  conveyed 
by  blm  to  tbe  corporation.  The  corporation 
occupied  tbe  premises  as  tenant  at  will  un- 
der tbe  defendant  Small  and  tbe  business 
was  carried  on  as  it  bad  been  liefore  the 
corporation  was  formed. 

In  December,  1909,  the  defendants  Brewer 
and  Macauley  and  the  defendant  Small  and 
one  Leavitt,  who  bad  a  nominal  interest, 
entered  Into  a  written  agreement  whereby  it 
was  agreed  that  said  Small  should  trans- 
fer to  said  Brewer  and  Macauley  each  150 
shares  of  tbe  capital  stock  of  said  corpora- 
tion and  said  Brewer  and  Macauley  should 
each  thereupon  pay  into  tbe  treasury  of  the 
corporation   $15,000   in   cash.     It   was  also 


agreed  that  Small  should  pay  in  $5,000  in 
cash  which  be  did.  Nothing  was  said  In 
the  written  agreement  about  an  assignment 
of  the  lease  and  the  master  finds  that  tbe 
defendant  Small  had  been  requested  by 
Brewer  and  Macauley  to  assign  the  lease 
and  bad  refused  before  tbe  written  agree- 
ment was  entered  Into.  Shortly  after  the 
execution  of  the  agreement  Brewer  and  Ma- 
cauley told  the  defendant  Small  that  they 
would  not  carry  out  their  contract  unless  he 
would  agree,  amongst  other  things,  to  as- 
sign the  lease  to  the  corporation.  Tbe  mas- 
ter finds  that  Small  did  thereupon  orally 
agree  to  assign  the  lease  but  has  not  done 
so.  The  corporation  was  at  the  time  heavily 
In  debt  After  Small  agreed  to  assign  the 
lease  Brewer  proceeded  to  pay  in  the  $15,000 
though  not  exactly  as  agreed.  Macauley 
paid  in  $5,000  and  no  more,  though  repeat- 
edly requested  to  do  so  by  Small.  Stock 
to  tbe  amount  of  $20,000  was  issued  to 
Brewer  and  Macauley  and  tbey  with  Small 
and  Leayitt  who  bad  one  share  were  elected 
and  constituted  the  board  of  directors,  Tbe 
master  finds  that  Macauley's  failure  to  pay 
in  the  balance  of  $10,000 '  pursuant  to  bis 
agreement  was  a  material  breach  of  bis  con- 
tract and  seriously  •  embarrassed  tbe  corpo- 
ration. Of  the  money  paid  in  as  aforesaid 
tbe  master  finds  that  from  $12,000  to  $14,000 
was  expended  by  the  corporation  in  perma- 
nent improvements  on  tbe  premises  and  In 
putting  in  fixtures  in  reliance  upon  the  de- 
fendant Small's  oral  promise  to  assign  tbe 
lease.  Tbe  corporation  was  adjudged  bank- 
rupt in  August,  1910.  Before  that  the  de- 
fendant Small  had  refused  to  carry  out  bis 
oral  agreement  to  assign  the  lease  and  bad 
been  advised  not  to  execute  a  contemplated 
trust  agreement  in  regard  to  the  lease  until 
the  whole  $30,000  was  paid  in,  and  be 
never  did  execute  the  same.  The  lease  con- 
tains a  covenant  on  tbe  part  of  the  lessee 
not  to  assign  or  underlet  except  witb  tbe 
written  consent  of  tbe  lessor.  It  also  pro- 
vides that  if  tbe  lessee  or  his  representa- 
tives or  assigns  fail  or  neglect  to  perform 
any  of  tbe  covenants  on  bis  part  to  be  so 
performed,  or  If  the  lessee  shall  be  declared 
bankrupt  or  Insolvoit  or  If  any  assignment 
of  bis  property  shall  be  made  for  the  bene- 
fit of  creditors,  then  in  either  case  tbe  les- 
sors may  witbout  furtber  notice  or  demand 
enter  and  expel  the-  lessee  and  repossess 
themselves  of  said  premises  as  of  their  for- 
mer estate.  The  master  finds  that  there  is  no 
evidence  that  tbe  lessor  has  given  or  will 
give  his  consent  to  an  assignment,  and  ha 
is  not  a  party  to  these  proceedings. 

We  assume  in  favor  of  the  plaintiffs,  but 
without  so  deciding  that  there  was  suflS* 
dent  consideration  for  Small's  promise  to  as- 
sign tbe  lease,  and  that  there  has  been  such 
part  performance  as  to  take  tbe  case  out  of 
tbe  statute  of  frauds.     But  we  think  that 
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the  covenant  not  to  assign  ezc^t  with  the 
written  consent  of  the  lessor,  which  is  want- 
ing, constltntes  an  Insuperable  objection  to 
granting  the  relief  sought.  It  Is  pocnsible 
that  Macanley's  failure  to  pay  In  the  bal- 
ance of  $10,000  would  also  ccmstitute  an  In- 
Buperable  objection. 

[1]  An  assignment  by  the  def aidant  would 
be  a  violation  of  the  covenant  and  would 
-give  the  lessor  an  Itamedlate  right  of  re- 
entry. There  is  nothing  to  show  that  the 
lessor  has  waived  his  right  of  re-entry.  It 
would  be  futile,  therefore,  to  compel  the 
defendant  to  assign  the  lease.  Under  such 
circomstanceB  equity  wlU  not  enforce  spe- 
dflc  pwformance.  Gannett  v.  Albree,  103 
Mass.  672;  Squire  v.  Learned,  196  Mass. 
134,  186,  81  N.  BL  880,  11  L.  R.  A.  (N.  S.) 
634,  124  Am.  St.  Bep.  526;  Thompson  v. 
Ouyon,  6  Sim.  66;  Gregory  v.  Wilson,  9 
Bare,  683;  Lines  v.'  Bond,  18  Beav,  85; 
Bnrlbut  v.  Kantzler,  112  111.  482. 

[2]  Moreover  the  lease  provides  that  If 
the  lessee  becomes  bankrupt  or  Insolvent,  or 
an  assignjpent  of  his -property  is  made  for 
the  beneflt  of  his  creditors  the  lessor  may 
re-enter.  It  would  violate  the  spirit  and  In- 
tent of  these  conditions  to  compel  an  as- 
signment to  the  trustees  In  bankruptcy  of 
a  banknipt  corporation.  The  assignment 
when  made  would  be  an  assignment  by  the 
lessee  though  made  by  order  of  court,  and 
would  be  subject  to  the  conditions  of  the 
lease.  See  Shee  v.  Hale,  13  Yes.  404.  It 
would  stand  on  a  different  footing  from 
an  assignment  by  operation  of  law,  as  to 
which  see  Bemls  v.  Wilder,  100  Mass.  446. 
The  case  Is  entirely  different  from  a  case 
where  by  reason  of  some  Infirmity  In  the 
title  a  party  Is  unable  to  convey  all  that  he 
has  contracted  to  convey,  but  the  other  par- 
ty to  the  contract  Is  willing  to  accept  par- 
tial performance  with  a  proportionate  reduc- 
tion In  the  consideration.  Park  v.  Johnson, 
4  Allen,  259.  In  such  a  case  the  contract 
is  enforced  between  the  parties  to  It  and 
there  is  no  element  of  forfeiture  Involved. 
More  analogous  are  the  cases  in  which  the 
holder  of  a  liquor  license  has  l)een  required 
to  transfer  It  to  an  assignee  or  purchaser 
subject  to  th6  possibility  that  the  commis- 
sioners may  issue  a  license  to  him.  In  re 
Fisher  (D.  C.)  98  Fed.  89;  Fisher  v.  Cush- 
man,  103  Fed.  860,  43  C.  C.  A.  381,  61  L. 
B.  A.  292;  In  re  McArdle  (D.  C.)  126  Fed. 
442.  But  the  conditions  on  which  such  li- 
censes are  Issued  are  not  at  all  like  those 
contained  In  the  lease  In  this  case.  If  they 
were  we  ma  yfalrly  assume  that  the  court 
would  not  have  felt  that  It  could  compel 
a  transfer.  As  it  was,  there  being  no  con- 
ditions such  as  exist  in  the  lease  In  the  case 
at  bar,  and  a  practice  having  grown  up  on 
the  part  of  the  board  of  police  commission- 
ers of  the  city  of  Boston  by  which  a  license 
bas  there  come  to  have  a  sort  of  pecuniary 


value  attached  to  It,  the  court  naturally  took 
the  view  that  If  there  was  anything  in  the 
nature  of  property  In  the  license,  or  any- 
thing which  could  be  realized  by  means  of 
It,  the  assignee  should  have  the  benefit  of 
it.  It  should  be  noted  that  It  has  been  held 
In  this  commonwealth  that  a  license  is  noth- 
ing more  than  a  personal  privilege  with 
elements  of  pecuniary  value  In  Boston  in 
consequence  of  the  practice  aforesaid.  Tra- 
cy V.  Glnzberg,  189  Mass.  260,  75  N.  E.  637. 
What  cannot  be  done  directly  by  enforcing 
specific  performance  cannot  be  done,  we 
think,  Indirectly  by  means  of  a  decree'  re- 
quiring the  defendant  to  hold,  as  trustee 
for  the  plaintiffs'  benefit.  From  the  nature 
of  the  case  the  court,  for  reasons  already 
stated,  cannot  treat  that  as  done  which 
should  have  been  done.  A  decree  that  the 
defendant  should  bold  the  lease  In  trust  for 
the  plaintiff  would  be  In  substance  and  ef- 
fect a  decree  that  In  equity  and  good  con- 
science the  plaintiffs  were  entitled  to  a 
transfer  notwithstanding  the  conditions  of 
the  lease  were  such  that  a  transfer  could 
not  be  made  and  would  be  plainly  Incon- 
sistent with  the  denial  of  specific  perform- 
ance. The  same  reasons  which  prevent  a  de- 
cree for  specific  performance  operate  against 
a  decree  requiring  the  defendant  to  hold  the 
lease  in  trust  for  the  plalntlffis  or  for  the 
eorporattoD. 

In  view  of  the  condnsion  to  which  we 
have  come  on  this  branch  of  the  case  It  Is 
unnecessary  to  consider  the  effect  of  Macau- 
ley's  failure  to  pay  the  balance  of  $10,000. 

Bill  dismissed. 


<»»  Mass.   nS) 

WBATHBRBBB  et  aL,   Selectmen,  v.  DED- 
HAM Sc  P.  ST.  BY.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    May  19,  1911.) 

1.  Gabbibbs  (I  12*)— CjOndihohs  iv  Qbart 
OF  Location— AoquiBinoN  bt  Diitebknt 
Company— Pabes. 

Where  a  street  railway  company  acquired 
a  location  from  the  selectmen  of  a  town,  which 
jprovided  that  no  higher  than  a  specified  fare 
rate  should  be  charged,  a  subsequent  cor6ora- 
tion  acquiring  the  assets  and  franchises  of  the 
original  company  under  the  general  law,  au- 
thorizing such  acquisition  by  sale  or  .consolida- 
tion (St  1906,  c.  463,  pt.-3,  i§  144,  145),  took 
subject  to  the  same  obligation. 

[Ed.  Note.— For  other  cases,  see  (Carriers,  Dec. 
Dfg.  i  12.*] 

2.  Cabbiebs  (I  12*>— Conditions  in  Gbant  of 
Location— Fabb  Rate. 

Where  the  selectmen  of  a  town,  on  grant- 
infr  a  street  railway  location,  Inserted  a  pro- 
yiaioa  fixing'  the  maximum  fare  to  be  cbuirged 
within    a  locality   covering    three  towns,   such 

grovision  was  a  valid  exercise  of  power  granted 
y  Pub.  St.  1882,  c.  113.  and  was  not  affected 
by  St.  1898,  c.  578,  withdrawing  such  power 
from  local  boards,  adopted  within  less  than  a 
month  after  the  location  became  effective. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
Dig.  §  12.*] 
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3.  Oabriers  (t  15*)—Fabes— Conditions  ik 
Obant  of  Location  —  Enfobckmbht— B»- 
FEOi— Opbbatino  Expenses. 

Where  a  street  railroad  location  contained 
a  valid  provision  fixing  the  maximum  fare  to 
be  charged  for  a  specified  locality,  it  was  no  an- 
swer to  a  suit,  by  the  selectmen  of  a  town 
granting  the  location,  to  restrain  the  railroad 
company  from  enforcing  rates  in  excess  of  the 
maximum  specified,  that  the  management  had 
not  acted  arbitrarily,  that  the  increased  fares 
were  reasonable,  and  that  the  maximum  rates 
specified  by  the  location  were  insufficient  to  pay 
operating  expenses,  and,  if  enforced,  would  re- 
sult in  the  curtailment  of  service. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec; 
Dig.  §  12.*] 

4.  Gabbiebs  ({  18*)— Conditions  in  Obant  of 
Location  —  Fabe  Rates  —  Enfobozuknt  — 
Laches. 

Where  an  .interval  of  only  19  months 
elapsed  between  the  first  charge  of  fares  by  a 
street  railroad  companv  in  excess  of  those  stipu- 
lated in  its  location,  dnring  which  two  further 
modifications  of  the  fare  schedule  were  made, 
before  complainants  Instituted  suit  to  enforce 
the  maximum  location  rates,  complainants'  right 
to  relief  was  not  l>arred  by  laches. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 
IMg.  i  18.*] 

5.  Equity  (J  85*)— Laches  —  Govebnmentai, 
Officials. 

Laches  Is  not  tisnally  imputed  to  public  of- 
ficers in  respect  of  their  governmental  functions 
as  representatives  of  the  sovereignty. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  {  221;   Dec.  Dig.  {  85.*] 

e.   WOBDS    AND  PHBASES— "WAIVBB." 

"Waiver"  is  an  intentional  relinqnisbment 
of  a  known  right 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  voL  8,  pp.  7375-7381 ;  vol.  8,  pp. 
7831,  7832.] 

7.  Cabbiebs  (!  12*)— CoHDmoifB  in  Grant  or 

Location— Fabes—Opebation. 

While  a  street  railway  company  was  not 
compelled  to  operate  its  road  at  a  loss,  yet  so 
long  as  it  continued  to  exercise  the  privileges 
conferred  on  it  by  location  containing  a  maxi- 
mum  fare  limitation,  it  was  bound  to  conform 
thereto. 

[Ed.  Note.— For  other  cases,  see  Canlers,  Dec. 
Dig.  §  12.*] 

Report  from  Supreme  Judicial  Court,  Nor- 
folk County. 

Suit  by  Henry  E.  Weatherbee  and  others, 
constituting  tbe  Selectmen  of  WeStwood, 
against  the  Dedham  &  Franklin  Street  Rail- 
way Company.  A  trial  was  had  before  a 
single  Justice,  and  the  case  was  reported  to 
the  full  court    Decree  for  complainants. 

E.  C.  Jenney,  for  plaintiffs.  Blodgett, 
Jones  &  Bumbam,  for  defendant 

RUGO,  J.  [1]  This  is  a  petition  in  equity 
by  the  selectmen  of  the  town  of  Westwood  to 
enforce  compliance  with  a  term  of  a  street 
railway  location  as  to  fares.  The  defendsint 
has  succeeded  to  the  rights  and  franchises  of 
the  Norfolk  Western  Street  Railway  Com- 
pany. On  August  10, 1898,  after  the  required 
precedent  proceedings  by  a  majority  of  the 
directors  of  the  Norfolk  Western  Street  Rail- 
way Company,  a  street  railway  corporation 


in  process  of  formation  under  our  laws,  an 
original  location  was  granted  to  it  by  the  se- 
lectmen of  Westwood,  authorizing  it  to  oper- 
ate a  street  railway  In  certain  public  ways 
in  Westwood.  On  August  19,  1898,  this  loca- 
tion was  accepted  by  the  directors  of  the 
Norfolk  Western  Company,  "subject  to  all 
conditions  and  restrictions  therein  contain- 
ed." A  certificate  of  organization  creating 
the  Norfolk  Western  Street  Railway  Compa- 
ny a  corporation  was  issued  on  September 
23,  1898.  One  clause  of  the  location  was: 
"The  rate  of  fare  shall  not  exceed  the  sum  of 
five  (5)  cents  for  any  distance  in  one  contin- 
uous trip  within  the  limits  of  said  town,  or 
for  a  continuous  trip  from  any  point  along 
the  line  of  said  road  in  said  towx  dt  West- 
wood  to  its  present  terminus  in  Medfield  or 
to  its  terminus  in  Dedham."  It  does  not  ap- 
pear under  what  provision  of  law  tbe  defend- 
ant succeeded  to  the  location  granted  to  tbe 
Norfolk  Western  Street  Railway  Comi>any. 
We  are  not  aware  of  any  special  act  au- 
thorizing it  In  each  'of  tbe  ways  permit- 
ted in  the  general  law,  by  sale  or  consolida- 
tion under  sections  52,  53  and  64,  and  at  re- 
ceiver's sale  under  sections  144  and  145,  of 
St  1906,  c.  463,  pt  3,  the  right  acquired  by 
the  succeeding  company  is  no  more  extensive 
or  less  onerous  than  that  of  the  original 
company  as  to  locations.  In  January,  1906, 
the  rate  of  fare  was  raised  above  tbe  limit 
prescribed  in  the  location,  and  although 
changed  several  times  since  then  has  been 
maintained  higher  than  there  provided.  Be- 
fore 1903  the  road  had  been  operated  at  a 
considerable  loss  for  a  number  of  years,  and 
notwithstanding  the  practice  of  strict  econ- 
omy an  indebtedness  of  several  thousand  dol- 
lars was  accumulated.  Since  then  its  deficit 
has  Increased,  although  there  have  been  no 
allowances  for  depreciation,  and  only  neces- 
sary repairs  have  been  made. 

[2]  Tbe  law  governing  the  formation  of 
street  railway  companies  and  the  granting  of 
locations  to  them  in  force  at  the  time  was 
Pub.  St  c.  113.  It  has  been  decided  that  un- 
der this  statute  a  restriction  in  an  original  lo- 
cation fixing  the  maximum  fare  to  be  charged 
for  a  locality  covering  three  towns  was  a 
valid  exercise  of  power  by  the  selectmen, 
and  when  accepted  by  the  directors  of  tbe 
street  railway  company  became  as  binding 
upon  the  corporation  as  if  Inserted  in  a  spe- 
cial charter  of  incorporation,  and  that  sub- 
sequent legislation  has  not  undertaken  to  ab- 
rogate or  modify  the  force  of  such  restric- 
tions, and  that  they  are  binding  upon  anoth- 
er company  succeeding  to  the  franchises  and 
privileges  of  the  original  company.  Select- 
men of  Clinton  V.  Worcester  Consolidated  St. 
Rly.  Co.,  199  Mass.  279,  86  N.  E.  507.  It  is 
there  pointed  out  also  that  tbe  earlier  cases 
of  Keefe  v.  Lexington  &  Boston  St.  Rly.  Co., 
185  Mass.  183,  70  N.  E.  S7,  and  Selectmen  of 
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WelleBley  t.  Boston  ft  Worcester  St  Ely.  Co., 
188  Mass.  250,  74  N.  B.  355,  arose  under  dlf^ 
ferent  and  more  recent  provisions  of  law  and 
are  not  Inconsistent  with  this  view.  The  lo- 
cation now  under  consideration  became  opera- 
tive less  than  one  month  before  St.  1898,  c. 
678,  went  into  effect,  which  among  other  mat- 
ters marked  a  change  in  the  policy  of  the  Leg- 
islature upon  the  subject  of  fares  and  deprived 
local  boards  of  the  power  to  regulate  fares 
theretofore  possessed  by  them.  But  there 
must  always  be  some  Instant  of  time  when 
every  alteration  of  statute  takes  ^ect,  and 
up  to  that  Instant  the  pre-existing  law  pre- 
vails with  as  much  force  as  It  ever  had. 

[3]  The  defendant  urges  that  the  road  Is 
operated  with  economy,  and  that  the  fares 
charged  are  reasonable  and  are  about  the 
same  as  the  average  charged  by  other  street 
railways  In  the  state,  and  that  the  manage- 
ment of  the  railway  has  not  acted  arbitrarily 
or  without  consideration  for  the  convenience 
of  Its  patrons  In  making  successive  small  in- 
creases in  fares  in  the  hope  of  meeting  expens- 
es and  has  ofTered  to  elect  one  of  the  petition- 
ers to  its  board  of  directors,  and  that  out  of 
regard  to  these  considerations  the  court  ought 
In  its  discretion  to  refuse  to  grant  the  relief 
prayed  for.  The  court  is  clothed  with  Juris- 
diction to  enforce  the  terms  of  locations  on 
petitions  of  selectmen.  Ordinarily  the  exer- 
cise of  a  Judicial  power  conferred  for  the 
benefit  of  any  class  of  persons  or  the  public 
is  not  discretionary,  but  obligatory  when  an 
Infringement  of  right  Is  shown.  '  It  is  a  part 
of  the  Constitution  that  this  commonwealth 
la  established  "to  the  end  that  this  may  be  a 
government  of  laws,  and  not  of  men."  The 
preservation  and  protection  of  a  right  estab- 
lished under  the  law  of  the  land  is  not  dis- 
cretionary, but  compulsory  upon  the  courts. 
That  it  may  appear  to  work  hardship  in  some 
directions  is  no  reason  why  they  should  not 
act  While  In  the  exercise  of  equity  Juris- 
prudence there  Is  a  considerable  field  neces- 
sarily left  to  the  exercise  of  a  sound  Judicial 
discretion,  the  present  is  not  a  case  of  that 
kind.  There  is  nothing  In  the  statute  under 
which  this  petition  Is  brought  (St  1906,  c. 
463,  pt  3,  {  157)  to  indicate  that  any  excep- 
tion to  the  general  rule  was  Intended.  If, 
therefore,  the  petitioners  make  out  a  viola- 
tion of  a  valid  restriction  these  circumstanc- 
es constitute  no  reason  for  not  'granting  the 
remedy  afforded  by  the  Legislature  for  such 
cases. 

It  is  also  argued  that  If  the  rates  of 
fare  now  charged  are  reduced,  the  Inevitable 
result  will  be  that  the  service  will  be  cur- 
tailed, and  thus  the  people  of  this  and  sev- 
eral other  towns,  through  which  run  the 
tracks  of  the  defendant  and  Its  affiliated  rail- 
way. wUl  be  Inoonvenlenced  and  deprived  of 
transportation  privU^^  now  enjoyed  by 
tbem.     However   much   these   consequences 


might  appeal  to  the  sound  Judgment  of  a 
public  board  In  deciding  upon  a  course  of 
conduct,  they  do  not  constitute  a  legal  de- 
fense to  an  established  right 

[4]  The  defense  of  laches  cannot  prevail. 
An  Intn^al  of  about  19  months  elapsed  be- 
tween the  first  charge  of  fares  in  excess  of 
those  stipulated  In  the  location,  during  which 
two  further  modifications  In  the  fare  sched- 
ule were  made.  There  Is  no  inflexible  rule 
as  to  what  constitutes  laches,  and  each  case 
d^ends  upon  its  own  facts.  There  would 
be  a  strong  argument  that,  even  if  private  ob- 
ligations alone  were  Involved,  this  delay  in 
the  light  of  the  negotiations  between  the 
parties  and  the  other  circumstances  did  not 
constitute  laches.  The  significance  of  delay 
arises  when  good  conscience  demands  action. 
Stewart  v.  Finkelstone,  206  Mass.  28,  02  N.  £L 
87,  28  L.  R.  A.  (N.  S.)  634.  But  In  bringing  a 
suit  of  this  sort  as  In  granting  a  location, 
the  selectmen  act  as  public  officers,  and  not 
as  agents  of  the  town.  They  are  not  seeking 
to  protect  a  private  Interest  but  to  enforce  a 
public  right,  the  benefits  of  which  may  not 
be  confined  to  a  municipality  of  which  they 
are  officers.  [I]  Laches  is  not  commonly  Im- 
puted to  public  officers  in  respect  of  their 
governmental  functions  or  as  representatives 
of  the  sovereignty.  In  re  County  Com.,  143 
Mass.  424,  433,  9  N.  E.  756;  Fairbanks  r. 
Fitchburg,  132  Mass.  42.  See  Gaussen  v.  U. 
S.,  07  U.  S.  684,  24  L.  Ed.  1009;  U.  S.  T. 
Insley,  130  U.  S.  263,  9  Sup.  Ct  485,  32  L. 
Ed.9e8. 

[S]  There  is  nothing  to  Indicate  a  waiver, 
even  if  it  be  assumed,  which  we  do  not  in- 
timate, that  the  doctrine  of  waiver  can  apply 
to  such  a  restriction  as  that  here  sought  to 
be  «iforced.  Waiver  Is  an  intentional  relin- 
quishment of  a  known  right  The  selectmen 
do  not  appear  to  hdve  done  anything  to  In- 
dicate an  intention  not  to  maintain  the  pub- 
lic right 

[7]  The  defendant  is  not  compelled  to  oper- 
ate Its  road  at  a  ioss.  But  so  long  as  It 
continues  to  exercise  the  privileges  conferred 
upon  It  by  the  location,  it  must  do  so  subject 
to  all  the  burdeius  thereby  Imposed. 

Mandatory  Injunction  to  Issue. 

(109  Uau.  US) 
NOTES  T.  GUSHING  et  al. 
(Supreme  Judicial  Court  of  Massachuietta, 
Suffolk.     May  18,  1911.) 
Dekds  (J  171*)— RssTBicnoNS. 

The  lots  owned  by  plaintiff  and  defendant 
are  subject  to  a  restriction  that  no  building 
shall  be  erected  within  15  feet  of  the  C.  street 
line,  and  no  mechanical  shop,  livery  stable,  or 
store  shall  ever  be  erected  or  nsed  on  such  par- 
cel, which  shall  be  detrimental  to  the  use  of  the 
locality  (or  dwelling  houses.  G.  street  has  al- 
ways been  used  almost  entirely  for  residences. 
Defendant  owns  an  elevator  and  grain  and  bay 
store  on  R.  street  parallel  to  C.  street,  and 
also  owns  a  lot  on  O.  street.  Immediately  in 
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the  rear  of  his  R.  street  store,  and  seeks  to 
erect  a  bailding  on  the  G.  street  lot  to  be  used, 
in  connection  with  the  store,  for  storing  bay, 
etc.,  and  some  of  the  deliveries  may  be  made 
'  from  tbe  building  on  C.  street,  though  the  great 
bullc  will  be  made  from  the  K.  street  building. 
Held,  that  the  restriction  did  not  prevent  the 
erection  of  a  building  on  defendants  C.  street 
lot  other  than  a  dwelling  bouse,  if  it  would  not 
be  detrimental  to  the  use  of  the  surrounding 
property  as  a  residential  section ;  and  while  a 
finding  that  the  use  of  a  building  thereon  for 
the  storage  of  bay,  grain,.etc.,  is  not  detrimental 
will  be  sustained,  if  supported  by  evidence,  the 
nse  of  a  building  on  the  lot  for  a  garage  might 
be  detrimental  to  the  use  of  tbe  street  for  dwell- 
ings, and  it  cannot  be  used  for  the  sale  and  de- 
livery of  goods  on  C.  street,  or  for  the  reception 
or  delivery  of  goods  sold  in  the  R.  street  build- 
ing. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  537-642;   Dec.  Dig.  S  171.*] 

Appeal  from  Superior  Court,  Suffolk 
County. 

Suit  by  Frank  A.  Noyes  against  Milton  Ii, 
Cushing  and  others.  From  a  decree  In  part 
for  plaintiff,  plaintiff  appeals.  Affirmed,  as 
modified. 

Hayes,  Williams,  Baker  &  Bersey,  for  ap- 
pellant W.  E.  Hutchlna  and  H.  I.  Oum- 
mings,  for  appellees. 

MORTON,  3.  The  plaintiff  and  the  de- 
fendants are  owners  of  adjoining  lots  on 
Creighton  street  in  Cambridge,  each  of  which, 
in  common  with  otber  lots  on  Creighton 
street,  is  subject  to  the  following  building 
restrictions,  namely:  "No  bailding  shall  ever 
be  erected  within  fifteen  feet  of  said  line  of 
Creighton  street,  and  no  mechanical  shop, 
livery  stable,  or  store  shall  ev6r  be  erected 
or  used  on  said  parcel  which  shall  be  detri- 
mental to  the  use  of  this  locality  for  dwell- 
ing bouses." 

This  is  a  Mil  to  restrain  and  enjoin  the 
defendants  from  erecting  a  building  on  their 
lot  in  violation  of  these*  restrictions.  There 
was  a  decree  restraining  the  erection  of  a 
building  within  16  feet  of  Creighton  street 
and  enjoining  the  defendants  from  using  the 
building  as  a  store  for  the  sale  of  goods  on 
Creighton  street,  but  permitting  them  to  use 
the  bnilding  for  the  storage  of  hay,  grain 
and  other  materials  or  as  a  garage  for  the 
storage  of  automobiles  or  as  a  storage  ware- 
house. The  decree  also  restrained  the  de- 
fendants from  using  Creighton  street  to  haul 
hay  or  straw  to  and  from  said  bailding.  The 
plaintiff  appealed  from  the  decree.  The  evi- 
dence yrsM  taken  by  a  commissioner  and  la 
all  before  ns. 

The  defendants  own  an  elevator  and  store 
on  Regent  street,  which  is  next  southerly  of 
and  parallel  to  Creighton  street,  where  they 
deal  in  hay,  grain,  straw,  flour  and  other 
products.  The  lot  on  Creighton  street  ad- 
Joins  in  the  rear  their  premises  on  Regent 
street,  and  the  building  on  Creighton  street 
is  intended  to  be  used  in  connection  with  the 
store  on  Regent  street  for  storing  hay,  grain. 


flour  and  other  things  that  the  defendants 
deal  in.  The  great  bulk  of  deliveries — ^90  per 
cent,  one  witness  testified — will  be  made 
from  the  store  on  Regent  street  But  there 
was  testimony  tending  to  show  that  some  de> 
liveries  might  be  made  from  the  building  on 
Creighton  street  The  evidence  tended  to 
show  that  Creighton  street  is  and  always  has 
been  almost  entirely  a  residential  street;  and 
the  presiding  justice  must  t>e  deemed  to  havo 
found  that,  as  alleged  in  the  bill,  the  restric- 
tions upon  the  lots  of  the  plaintiff  and  de- 
fendants were  imposed  as  a  part  of  a  gen- 
eral scheme  for  the  benefit  of  other  lots  on 
Creighton  street,  and  that  the  plaintiff  was 
entitled  to  enforce  such  restrictions  against 
the  defendants.  He  must  also  be  deemed  to 
have  found  that  there  had  been  no  such 
change  In  the  locality  intended  to  be  bene> 
flted  by  the  restrictions  as  to  render  it  In- 
equitable to  enforce  them.  If  the  questloa 
of  the  correctness  of  these  findings  is  open, 
we  do  not  see  how  It  can  be  said  that  they 
were  plainly  erroneous.  The  plaintiff  does 
not  find  fault  with  them,  as  Indeed  he  could 
not;  but  he  contends  that  according  to  the 
proper  construction  of  the  restrictions  only  a 
building  intended  for  a  dwelling  house  can 
be  erected  on  the  defendant's  lot,  or,  if  that 
is  not  80,  that  the  building  in  question  which, 
we  infer,  has  been  erected  in  the  main  as 
planned  since  the  decree  was  entered,  is  or 
may  be  "detrimental  to  the  use  of  the  snt>> 
rounding  locality  for  dwelling  houses,"  and 
for  that  reason  should  be  removed. 

The  restrictions,  while  forbidding  the  uss 
or  erection  of  a  building  for  a  "mechanical 
shop,  livery  stable,  or  store,"  contain  no  ex- 
press provision  limiting  the  use  of  tbe  lot 
to  the  erection  of  a  building  for  a  dwelling 
house.  On  the  contrary  the  implication  from 
the  provision  that  no  building  "shall  ever 
be  erected  or  used  on  said  premises  which 
may  be  detrimental  to  the  use  of  the  sur- 
rounding locality  for  dwelling  houses"  is  that 
a  building  of  a  different  character  may  be 
erected  so  long  as  it  or  the  use  to  which  it 
is  put  will  not  be  detrimental  to  the  nse  of 
the  surrounding  locality  for  dwelling  houses. 
It  was  no  doubt  expected  that  tbe  effect  of 
the  restrictions  wonld  be  to  Impose  upon  ths 
locality  to  which  they  applied  a  residential 
character.  But  In  the  al>sence  of  anything 
in  them  limiting  the  buildings  to  be  erected 
to  dwelling  houses  we  do  not  see  how  tha 
restrictions  can  l>e  so  construed. 

Tbe  question  whether  the  erection  of  snch 
a  building  as  the  defaidants  have  M'ected 
and  whether  its  use  for  the  storage  of  hay, 
grain,  flour  and  other  merchandise  whlcti 
they  deal  in  would  be  detrimental  to  the  us* 
of  the  surrounding  locality  for  dwelling  boos- 
es is  largely  if  not  wliol^  one  of  fact  The 
presiding  Justice  found  apparently  that  tha 
building  and  the  use  of  it  as  contemplated 
wonld  not  be  detrimental  If  the  bailding  was 
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not  to  be  used  as  a  store  and  goods  and  mer- 
cbandise  were  not  to  be  hauled  through 
Crelgbton  street  to  and  frwn  It  The  evi- 
dence upon  the  subject  was  'contradictory, 
and  It  plainly  cannot  be  said,  we  think,  that 
his  finding  was  wrong.  We  think,  however, 
that  the  use  of  the  building  as  a  garage  (or 
the  storage  of  automobiles  would  or  might 
be  detrimental  to  the  nse  of  the  street  for 
dwelling  houses  (see  Daly  t.  Foss,  199  Mass. 
104,  80  N.  E.  94;  Evans  v.  Foss,  194  Mass. 
513,  80  N.  B.  687,  9  L.  R.  A.  [N.  S.]  1039), 
and  that  the  decree  should  be  modified  by 
striking  out  that  part  of  it,  with  leave  to 
apply  to  the  superior  court  to  have  the  de- 
cree Include  a  provision.  If  It  sees  fit,  per- 
mitting the  use  of  the  warehouse  for  the 
storage  of  automobiles  but  not  as  a  garage. 
We  think  that  It  should  also  be  modified  so 
as  to  restrain  and  enjoin  the  defendants  not 
only  from  using  said  building  as  a  store  for 
the  sale  of  goods  on  Creigh'ton  street  and 
from  transporting  merchandise  to  and  from 
said  building  through  Orelghton  street,,  but 
also  from  using  said  building  for  the  recep- 
tion or  delivery  of  goods  sold  or  to  be  sold 
In  the  Regent  street  building,  and  from  trans- 
porting goods  and  merchandise  through 
Crelghton  street  in  connection  with  the  Itegent 
street  store.  As  thns  modifled  the  decree 
win  be  affirmed. 
So  ordered. 

(209  Man.  (2) 

CLBARY  V.  BOSTON  ELEVATED  RY.  CO. 

(Supreme  Judicial  Court  of  Massachnsetta. 

Sulfolk.    May  18,  1911.) 

1.  Appkai.   and   Bbbob  (I  1056*)— Rb VIEW— 

HABlTLESa  Ebbob. 

In  an  action  against  a  street  railway  com- 
pany for  injuries  received,  where  the  jury 
found  tliat  the  plaintiff  was  in  the  exercise  of 
due  care,  the  exclusion  of  an  answer  as  to 
why  the  plaintiff  did  not  keep  out  of  the  way 
of  the  car,  as  not  responsive  to  the  question, 
Was  barmlesa  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {{  4187-4193;    Dec.  Dig.  i 

2.  TaiAi,  d  413*)— Waivbb  of  Objections. 

Where  an  answer  of  a  plaintiff  was  strick- 
en out  as  not  responsive,  and  counsel  for  plain- 
tiff, though  allowed  to  go  over  the  matter  in 
as  much  detail  as  be  cared,  declined  to  avail 
himself  of  the  privilege,  an  exception  to  the 
exclusion  of  the  answer  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  {  413.*] 

8.  Tbial    (SS   244,    287*)— lNBTBUcrnoN»-RB- 

qUESTB. 

Where  a  requested  Instruction  singled  out 
only  certain  facta,  it  was  not  error  to  refuse 
It;  for  the  trial  court  Is  not  bound  to  make  its 
selection  of  facts  in  the  language  of  ttie  re- 
quest 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.^ll  577-681,  668-^72;    Dec  Dig.   {{  244, 

Exceptions  from  Superior  Court,  Suffolk 
County:   John  F.  Brown,  Judge. 


Action  by  Margaret  A.  O'Leary  against 
the  Boston  Elevated  Railway  Company. 
Verdict  for  defendant,  to  which  plaintiff  ex- 
cepted.   Exceptions  overruled. 

A.  !>.  Doggett  and  W.  M.  Noble,  for  plain- 
tiff. Fletcher  Ranney  and  B.  B.  Horn,  for 
defendant 

HAMMOND,  J.  The  plaintiff  alleges  two 
exceptions,  the  first  to  the  striking  out  by 
the  court  of  an  answer  given  by  her  on  re- 
direct examination,  and  the  second  to  the 
refusal  of  the  court  to  give  a  ruling  re- 
quested by  the  plaintiff. 

[1]  1.  As  to  the  striking  out  of  the  an- 
swer. The  question  and  answer  were  as  fol- 
lows: 

"Q.  If  you  saw  tbe  car  coming  just  before 
yon  stepped  along  to  go  over  the  tracks  on 
which  the  car  was,  why  didn't  you  keep 
out  of  the  way  of  the  car? 

"A.  I  moved  out  of  the  way,  and  tbem  it 
came  swifter  and  knocked  me  down." 

The  answer  was  excluded  by  the  court  as 
not  responsive  to  the  question.  So  far  as 
the  answer  bore  upon  the  question  of  the 
due  care  of  the  plaintiff.  It  has  become  Im- 
material by  the  finding  of  the  Jury  that  tbe 
plaintiff  was  In  the  exercise  of  due  care. 
So  far  as  It  bore  on  tbe  question  of  the  neg- 
ligence of  the  motorman,  the  statement  that 
the  car  "came  swifter"  added  nothing  to 
what  the  plaintiff  had  said  previously  upon 
the  stand;  and  hence,  even  if  the  answer 
was  responsive,  its  exclusion  is  not  snown 
to  have  been  harmful  to  the  plaintiff. 

[2]  But  the  decisive  answer  to  this  exc^>- 
tlon  1b  that  as  a  result  of  a  colloquy  of  con- 
siderable length.  In  which  the  court  and 
counsel  on  each  side  participated,  the  coun- 
sel for  the  plaintiff  was  allowed  to  go  all 
oyer  the  matter  in  detail  as  much  as  be 
pleased,  but  he  declined  to  avail  himself 
fully  of  the  privilege.  For  this  reason  the 
exception  must  be  overruled. 

[3]  2.  As  to  the  ruling  requested.  -The  re- 
quest singled  out  only  some  of  the  facts 
bearing  upon  the  questions  of  the  plaintiff's 
due  care  and  the  defendant's  negligence. 
The  court  was  not  bound  to  make  the  se- 
lection In  the  language  of  the  request  The 
charge  was  specific  and  fall  enough  upon 
these  questions. 

Exceptions  overmled. 


(SO*  Mass.  M) 

COMMONWBAI/TH  v.  BOSTON   WHITE 

CROSS  MILK  CO. 

(Supreme  Judicial  Court   of  Massachnsetts. 

Suffolk.     May  18,  1911.) 

Food  (|  6*)— "MrtK," 

A  product  of  a  patented  chemical  process 
for  treatment  of  mllli,  called  "concentrated 
milk,"  diluted  by  water,  does  not  constitute 
"milk,"  within  Rev.  Laws,  e.  66,  |  65,  prohibit- 
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!ng  the  keepInK  for  sale  of  milk  to  vhlch  water 
has  been  added. 

[Ed.  Note.— For  other  eases,  see  Food,  Dee. 
Dfg.  g  5.* 

For  other  definitions,  see  Words  and  Pbraacs, 
vol.  5,  p.  4506.] 

Exceptions  from  Snperlor  Court,  Suffolk 
County;    Wm.  Gushing  Walt,  Jndge. 

The  Boston  White  Cross  Milk  Company 
was  convicted  of  keeping  for  sale  milk  to 
which  water  had  been  added,  and  brings  ex- 
ceptions.    Exceptions  sustained. 

A.  C.  Webber,  Asst  Dist.  Atty.,  for  the 
Commonwealth.  Berry,  Upton  &  Harvey, 
for  defendant. 


SHELDON,  J.  The  indictment  charges 
the  defendant  with  having  in  its  possession 
with  intent  to  sell  "milk  to  which  water  had 
been  added."  The  evidence  was  to  the  effect 
that  the  defendant,  having  in  its  possession 
120  quarts  of  what  was  called  "concentrated 
milk,"  had  added  thereto  360  quarts  of  ice 
water,  one  gallon  of  heavy  cream  said  to 
contain  40  per  cent,  of  milk  fat,  and  four 
gallons  of  "concentrated  sktm  milk,"  and 
that  the  defendant  intended  to  sell  the  mix- 
ture thus  prepared.  The  government  put  in 
no  testimony  to  show  what  was  the  composi- 
tion of  the  "concentrated  milk"  which  was 
the  basis  of  the  mixture  intended  to  be  sold, 
or  how,  where,  or  by  whom  this  basis  had 
been  prepared  or  manufactured,  except  as 
follows:  There  was  testimony  that  this  "con- 
centrated extract"  looked  like  condensed 
milk,  that  it  was  white,  thick,  and  of  the 
consistency  of  molasses,  and  a  half  pint  bot- 
tle containing  a  thick  white  liquid  was  put 
in  as  an  exhibit  of  the  "extract" ;  and  it  was 
testified  that  the  "extract"  to  which  the  de- 
fendant had  added  water  had  the  appear- 
ance of  this  exhibit  It  also  appeared  that 
samples  of  the  defendant's  product  had  been 
taken  by  an  assistant  of  the  Inspector  of  milk 
and  had  been  analyzed  by  another  assistant 
Neither  of  these  assistants  testified,  and  no 
analysis  of  the  defendant's  "concentrated 
essence  or  product"  or  of  the  mixture  when 
diluted  as  aforesaid,  was  put  In  evidence  by 
the  government  The  defendant  contended 
that  the  "concentrated  milk"  or  extract  to 
which  It  had  added  water  was  not  milk  with- 
in the  meaning  of  the  statute.  It  put  In  ev- 
idence of  the  following  facts,  which  so  far 
as  appears  were  not  controverted:  The  de- 
fendant obtained  a  license  under  letters  pat- 
ent of  the  United  States  for  the  production 
and  sale  of  "concentrated  milk,"  and  built 
and  equipped  a  factory  for  that  purpose  In 
Vermont.  It  bought  from  farmers  in  that 
vicinity  the  beet  fresh  milk  obtainable,  such 
as  was  by  test  up  to  or  above  the  standard 
fixed  by  the  statutes  of  this  commonwealth. 
St  1908,  c.  643.  From  this  milk  it  separat- 
ed the  cream,  and  treated  separately  the 
cream  and  the  skimmed  milk.    The  cream  I 


was  treated  for  some  hours  to  a  temperature 
of  not  more  than  140  degrees  by  means  of 
hot-water  pipes  or  Jackets  applied  to  the  con- 
taining tanks,  with  the  result  that  the  cream 
became  pasteurized  at  a  temperature  lower 
than  that  of  ordinary  pasteurization,  the 
greater  part  of  Its  water  was  evaporated, 
the  bacteria  in  It  were  destroyed,  and  ben- 
eficial changes  in  it  took  place,  so  as  to  In- 
crease the  time  during  which  It  would  re- 
main fresh  and  sweet  whereby  It  was  puri- 
fied and  yet  retained  the  taste  and  all  the 
digestive  and  other  qualities  of  the  best 
fresh  cream.  The  skimmed  milk  was  simul- 
taneously treated  In  other  tanks  by  a  simi- 
lar application  of  heat  and  at  the  same  time 
agitated  and  cooled  by  cold-air  blasts  for 
about  fire  hours.  This  brought  about  the 
evaporation  of  at  least  three-fourths  of  the 
contained  water,  together  with  all  odor  from 
bams  or  cows,  and  killed  the  most  of  the 
bacteria  in  the  milk.  The  original  skimmed 
milk  was  thus  concentrated  and  reduced  to 
about  one-fourth  of  Its  original  volume  and 
was  at  the  same  time  purified  or  pasteuriz- 
ed, but  at  a  low  temperature,  so  that  the 
milk  solids  were  not  so  far  cooked  or  chang- 
ed as  to  make  them  less  digestible  or  nutri- 
tious than  In  the  original  milk.  The  cream 
and  the  skimmed  milk,  thus  separately  treat- 
ed, were  then  in  certain  proportions  carried 
through  pipes  into  a  mixing  tank,  where  they 
were  blended  according  to  a  formula,  so  that 
the  milk  solids  and  the  fat  should  be  not 
less  than  four  times  the  amount  required  by 
our  statutes  for  standard  milk  and  the  wa- 
ter should  not  exceed  one-fourth  part  of  that 
allowed  for  such  standard  milk.  This  final 
product  was  the  "concentrated  milk"  manu- 
factured by  the  defendant  to  which  as  afore-  ' 
said  It  added  three  parts  of  water,  with  the 
Intention  of  selling  the  mixture  thus  pro- 
duced. 

Qualified  experts  also  testified  for  the  de- 
fendant that  the  chemical  changes  produced 
by  the  process  stated  were  a  mild  form  or 
Incipient  stage  of  curdling  or  coagulation  of 
the  protein  of  the  milk,  like  that  of  the 
white  of  a  soft-boiled  egg;  that  there  was 
son^e  precipitation  of  the  sugar  and  the 
phosphatlc  substances,  the  water  and  the 
gases  were  driven  off,  and  the  bacteria  were 
reduced  In  number  from  several  hundred 
thousand  down  to  a  few  hundreds;  that  the 
concentrated  product  was  not  milk,  but  a 
manufactured  product  made  from  milk  as  a 
raw  material;  that  the  pasteurization  pro- 
cess used  by  the  defendant  for  cream  differ- 
ed from  ordinary  pasteurization,  and  the 
concentration  process  used  for  the  skimmed 
milk  was  different  from  any  method  previous- 
ly known  or  used  for  evaporating  or  con- 
densing milk ;  and  that  the  defendant's  "con-, 
centrated  milk"  was  not  a  condensed  milk 
such  as  was  previously  known  in  commerce.. 
One  of  these  witnesses  testified  that  whole 
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or  natural  milk  Is  milk  as  it  is  taken  from 
the  cow's  udder;  that  the  defendant's  prod- 
uct was  not  milk  and  was  not  evaporated 
milk,  which  Is  whole  or  natural  milk  with 
the  cream  In  and  evaporated,  and  that  It 
was  not  the  ordinary  condensed  milk  of 
commerce,  but  that  he. would  call  It  "a  mix- 
ture of  concentrated  skim  and  pasteurized 
cream." 

There  was  no  evidence  as  to  what  was 
generally  known  or  dealt  with  in  the  trade 
as  milk. 

It  appears  to  have  been  undisputed  that 
the  mixture  which  the  defendant  intended  to 
sell,  being  substantially  a  mixture  of  Its 
"concentrated  milk"  with  three  parts  of  wa- 
ter, was  fully  up  to  the  standard  fixed  by 
St.  1908,  c.  643,  was  not  adulterated,  and 
had  had  no  water  or  foreign  substance  added 
to  It,  except  as  has  been  stated,  by  the  addi- 
tion of  three  parts  of  water  to  one  part  of  the 
"concentrated  milk."  It  was  assumed  at  the 
trial  that  In  order  to  convict  the  defendant 
It  must  be  shown  that  the  "concentrated 
milk"  to  which  the  defendant  had  added  wa- 
ter was  "milk"  within  the  meaning  of  B.  L. 
c.  66.  S  55. 

The  Judge  told  the  Jury  that  the  question 
was  simply  this:  "Was  the  substance  to 
which  water  was  added  by  the  defendant 

*  *  *  milk  within  the  meaning  of  the 
particular  statute?"  He  said  that  "milk  was 
the  natural  secretion  from  the  mammary 
glands  of  the  cow,  substantially  in  the  form 
in  which  it  Is  taken  from  the  cow,  •  •  • 
or  any  substance  generally  known  or  dealt 
with  In  the  trade  as  milk,  as  already  defined. 

*  •  •  If  cream  Is  generally  known  in  the 
trade  In  that  way.  It  is  milk ;  If  chalk  and 
water  are  generally  known  In  the  trade  and 
generally  dealt  with  In  the  trade  as  milk, 
so  that  when  a  man  says  he  wants  to  buy 
milk,  In  the  trade  It  Is  generally  understood 
chalk  and  water  can  be  given  to  him,  then 
that  is  milk  within  the  language  of  that 
statute.  But  unless  chalk  and  water  is  so 
understood,  or  unless  any  other  product  is 
actually  and  generally  understood  In  the 
trade  to  be  the  same  thing  as  mUk  as  it 
comes  from  the  cow,  then  it  is  not  milk 
within  the  statute.  That  Is  the  question  you 
have  got  to  decide:  Was  that  product  which 
has  been  shown  here,  the  method  of  produc- 
ing which  has  been  described,  known  and 
treated  generally  in  the  trade  as  milk  as  It 
comes  from  the  cow?  Could  you  sell  that 
product  just  as  it  stood  on  a  contract  which 
called  on  you  to  deliver  milk?  If  you  could 
deliver  that  product  Just  as  it  stood,  then 
the  defendant  is  guilty;  if  you  could  not, 
then  the  defendant  is  not  guilty."  And  this 
iostructlon  was  repeated  more  than  once,  In 
strong  and  unmistakable  language.  In  his 
closing  words  to  the  Jury,  the  Judge  said: 
"Is  this  product  milk?  If  It  is  Imown  in  the 
trade,  if  it  has  acquired  a  standing  in  the 
trad^  as  milk,  then  the  statute  applies  to  it. 


and  the  defendants  are  guilty  for  adding 
water  to  It" 

It  is  not  contended  that  the  manufactured 
product  of  the  defendant,  to  which  it  added 
water  for  reduction  and  sale,  was  natural 
milk  as  it  comes  from  the  cow.  And  we 
have  searched  the  evidence  in  vain  for  any- 
thing upon  which  it  could  be  found  that  this 
manufactured  product  had  come  to  t>e  known 
In  the  trade  as  milk.  Certainly  there  is  no 
such  intimation  in. the  testimony  of  the  gov- 
ernment, and  that  put  in  by  the  defendant  Is 
wholly  to  the  effect  that  the  defendant's 
"concentrated  milk"  was  a  new  and  unique 
product,  manufactured  only  since  1908,  un- 
der letters  patent,  at  a  factory  equipped  for 
that  purpose,  shipped  to  the  defendant's 
place  of  business  in  Boston,  and  there  ex- 
tended by  the  defendant  and  put  upon  the 
market  only. in  its  diluted  form.  There  is 
nothing  in  the  evidence  tending  to  show  that 
the  concentrated  product  had  been  dealt 
with  in  the  market,  or  bad  been  a  subject  of 
trade,  or  even  had  been  in  the  hands  of  any 
dealers  other  than  the  defendant  Itself.  A 
contract  for  the  delivery  of  milk  would  not 
be  satisfied  by  the  delivery  of  this  concen- 
trated product,  which  must  be  diluted  by  the 
addition  of  water  before  it  could  be  drank 
like  milk  or  made  available  for  use  as  milk 
in  the  ordinary  manner.  It  is  no  more  milk 
within  the  meaning  of  such  a  contract  than 
natural  milk  which  does  not  come  up  to  the 
prescribed  standard.  Copeiand  ▼.  Boston 
Dairy  Co.,  184  Mass.  207,  68  N.  E.  218, 
and  189  Mass.  342,  75  N.  B.  704.  The  fact 
that  the  word  "milk"  In  this  statute  has 
been  construed  to  include  cream  as  one  of 
its  natural  components  (Commonwealth  T. 
Gordon,  159  Mass.  8,  33  N.  E.  709)  does  not 
indicate  that  it  should  include  also  a  sub- 
stance produced  from  it  by  a  process  of 
manufacture  with  artificial  appliances  in- 
volving some  chemical  changes.  The  sub- 
stance Itself  is  not  milk.  Just  as  butter  and 
cheese  and  condensed  milk  are  not  them- 
selves mUk. 

For  these  reasons  the  defendant's  excep- 
tions to  the  Instructions  given  to  the  Jury 
must  foe  sustained. 

But  as  the  result  thus  reached  is  merely 
to  send  the  case  to  a  new  trial,  when  the 
other  questions  raised  by  th'ese  exceptions 
would  necessarily  have  to  be  determined, 
we  deem  it  proper  to  consider  the  fundamen- 
tal question  whether  upon  the  facts  here 
presented  a  conviction  could  be  supported. 

So  far  as  it  bears  upon  this  indictment, 
our  statute  provides  for  the  punistunent  of 
any  one  who  has  in  his  custody  or  posses- 
sion with  Intent  to  sell  "milk  to  which  wa- 
ter •♦  *  has  been  added."  R.  L.  c.  66, 
{  65.  That  is  the  only  otTense  here  charged. 
It  has  been  suggested  that  as  there  is  no  dis- 
pute that  the  mixture  which  the  defendant 
produced  by  adding  water  to  its  "concentrat- 
ed milk"  did  contain  water  which  had  not 
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come  from  the  cow,  bnt  had  been  added  to 
the  mixture,  the  mixture  Itself  was  within 
the  meaning  of  the  statute  milk  to  which 
water  had  been  added.  But  we  are  unable 
to  accept  this  argument  If  it  were  sound, 
then  for  the  same  reason  one  who  sold  or 
had  In  bis  possession  with  Intent  to  sell  or- 
dinary condensed  milk  which  had  been  so 
extended  as  to  resemble  natural  milk  in  ap- 
pearance would  be  liable  to  conviction  upon 
a  charge  like  this.  But  w.e  are  dealing  with 
a  penal  statute,  and  its  s6ope  is  not  to  be 
extended  beyond  the  natural  meaning  of  Its 
words.  When  the  Legislature  dealt  with  the 
sale  of  condensed  milk,  it  used  those  words. 
R.  L.  c.  66,  IS  59,  63.  It  Is  claimed,  to  be 
sure,  that  the  defendant's  product  Is  not  con- 
densed  milk,  but  It  certainly  resembles  that 
other  manufactured  article  more  closely  than 
it  does  natural  milk. 

Moreover,  the  object  of  our  statutes  regu- 
lating the  sale  of  milk,  to  Insure  the  supply 
to  consumers  of  a  pure,  unadulterated  article 
of  a  certain  nutritive  value,  is  not  Interfer- 
ed with  by  what  the  defendant  has  done. 
As  we  have  seen,  It  was  not  denied  that  the 
diluted  or  extended  mixture  which  it  Intend- 
ed to  sell  was  fully  up  to  the  required  stand- 
ard; it  was  not  claimed  that  It  contained 
any  more  water,  was  of  any  less  nutritive 
value,  or  was  less  fitted  In  any  respect  for  a 
food,  than  the  best  natural  milk.  If,  as  the 
evidence  tended  to  show,  the  process  of  mod- 
ified pasteurization  to  which  the  manufac- 
tured product  had  been  subjected  liad  re- 
sulted in  greatly  diminishing  the  number  of 
bacteria  and  In  prolonging  the  time  during 
which  the  extended  mixture  could  safely  be 
kept,  this  is  neither  a  reason  against  its  use 
nor  an  argument  for  extending  the  statutory 
prohibition  so  as  to  Include  a  product  which 
is  neither  within  the  common  meaning  of  Its 
words  nor,  so  far  as  now  appears,  within  the 
mischief  which  the  statute  was  designed  to 
prevent. 

If  it  should  appear  in  any  other  case  that 
such  a  product  as  this,  after  having  been  ex- 
tended Into  the  form  in  which  it  was  in- 
tended to  be  sold  and  used,  had  been  fur- 
ther altered  by  the  addition  of  water  or  any 
other  foreign  substance,  whether  by  the  de- 
fendant or  by  any  other  person,  a  different 
question  would  be  presented.  But  that  is 
not  this  case.  So,  too,  If  the  use  of  the  de- 
fendant's product  shall  be  found  to  Involve 
any  danger  to  the  public  health,  or  any  risk 
of  fraud  being  practiced  by  the  sale  of  this 
manufactured  artlde  as  milk,  the  Legislature 
undoubtedly  will  make  proper  provision 
against  such  evils.  But  it  Is  not  for  us  to 
extend  the  operation  of  the  present  statute 
beyond  Its  legitimate  scope. 

The  majority  of  the  court  are  of  opinion 
that  if,  as  upon  this  bill  of  exceptions  seems 
to  have  been  the  case,  it  was  conceded  by 
the  government  that  the  defendant's  "con- 


centrated milk"  was  such  a  substance,  man- 
ufactured In  such  a  manner,  as  appeared  by 
the  defendant's  evidence,  the  Jury  should 
have  been  instructed  to  return  a  verdict  of 
not  guUty.  If  this  was  not  the  case,  then 
the  defendant's  second  and  third  requests 
should  have  been  given  substantiallv  as  ask- 
ed for. 
Exceptions  sustained. 


(KM  Hm*.  im 
BRTNE  V.  BRTNE. 

(Supreme  Judicial  Court  of  Masaachosettt. 
Bufeolk.     May  18,  1911.) 

1.  Bills   and    Notes    (f   80*)  —  PsoiassosT 
Note — Constbdction. 

An  instrument,  "Borrowed  and  received 
from  G.  M.  B.  five  hundred  and  eighty-five  dol- 
lars, payable  April  1,  1904,  with  interest  at  six 
per  cent,"  signed  by  J.  L.  B.,  is  a  nonnegotia- 
Dle  piomissory  note;  the  word  "payable  im- 
parting a  promise  to  pay  the  sum  stated  at  the 
time  fixed. 

[Bid.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig,  |  60;    Dec  Dig.  i  30. •] 

2.  Bnxs  AND  Notes  (}  537*)— Actions  on— 
EviDSNCB— Question  fob  Cookt. 

The  question  wtiether  the  instrument  sued 
on  was  a  promissory  uote  was  one  of  law  for 
the  court,  and  evidence  that  it  was  Intended  as 
a  memorandum  merely  was  rightly  excluded. 

[Ed.  Note. — ^FoT  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  Ii  1862-1894;  Dec  Dig.  i 
637.*i 

Exceptions  from  Superior  Court,  Suffolk 
County;    George  A.  Sanderson,  Judge. 

Action  by  George  M.  Bryne  against  James 
L.  Bryne.  Case  transferred  from  the  supe- 
rior court  on  exceptions  to  an  instruction  and 
to  rulings  In  directing  a  verdict  and  on  the 
exclusion  of  evidence.  Exceptions  overruled, 
with  double  costs. 

The  following  Is  a  copy  of  the  note  sued  on: 

"George  M.  Bryne 
"Contractor  for  Public  Works 
"Room  802 

"Boston,  Mass.,  September  8,  1903. 
"7  Water  Street 

"Borrowed  and  received  from  George  M. 
Bryne,  five  hundred  and  eighty-five  dollars, 
payable  April  1,  1804,  with  Interest  at  six 
per  cent 

"[Signed]  J.  Ii.  Bryne." 

J.  T.  Auerbach,  H.  S.  MacPherson,  and  J. 
B.  Mahar,  for  plaintiff.  J.  E.  Crowley  and 
D.  T.  O'Connell,  for  defendant 

MORTON,  J.  til  It  Is  plain,  we  think, 
that  the  instrument  declared  on  Is  a  promis- 
sory note.  It  is  not  a  negotiable  promissory 
note  and  is  not  declared  on  as  such.  The 
word  "payable"  in  the  connection  in  which 
It  occurs  Imports  a  promise  by  the  maker 
to  pay  at  the  time  fixed  the  sum  named. 
The  promise  is  not  one  Implied  by  law  from 
an  acknowledgment  of  Indebtedness,  but  Is 
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tbe  maker's  own  promise.  It  la  not  con- 
tended that  the  other  elements  necessary  to 
constitute  a  promissory  note  are  not  Indad* 
ed  in  the  Instrument  declared  on.  See,  Kim- 
ball T.  Hnntington,  10  Wend.  (N.  T.)  675, 
25  Am.  Dec.  690;  Mitchell  t.  Bome  R.  CO.,  17 
Ga.  574;  Carver  y.  Hayes,  47  Me.  257;  Stag|; 
T.  Pepoon,  1  Nott  &  McC.  (S.  C.)  102;  Cowan 
T.  Hallack,  0  Colo.  572,  13  Pac.  700;  Waith- 
man  y.  Elsee,  1  C  &  E.  35;  Richer  t.  Noyer, 
li.  R.  6  P.  a  461,  466,  476. 

[2]  The  question  whether  the  instrument 
was  or  was  not  a  promissory  note  j^as  one 
of  law  for  the  conrt,  and  evidence  that  It 
was  intended  by  the  defendant  as  a  memo- 
randum merely  was  rightly  excluded. 

Exceptions  overruled,  with  double  costs 
and  interest  at  12  per  cent 


(109  Mass.  2K) 

00KIN08  v.  BOSTON  ELBVATBD  RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Snffolk.     May  20,  1911.) 

Stbkbt  Railboads  (I  to*)— Opkbatios— GOH- 

TBIBUTOBT  NKOUOBKCB. 

'  In  an  action  for  injury  to  plaintiff's  horse, 
carriage,  and  merchandise  from  collision  with 
a  street  car,  where  the  plaintiff  was  driving 
IMttallel  to  the  track,  and  turned  to  cross  it 
at  a  point  where  he  had  an  unobstructed  view 
of  the  track  for  a  considerable  distance,  when 
a  car  was  so  near  that  it  struck  the  horse 
t>efore  the  wagon  bad  got  on  the  track,  a  ver- 
dict was  properly  directed  for  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ^i  209-216;  Dec  Dig.  |  99.*] 

Report  from  Superior  Court  Soffolk  Comi- 
ty;  John  F.  Brown,  Judge. 

Action  by  Constantine  Coklnos  against  the 
Boston  ESevated  Railway  Company.  Verdict 
for  defendant  directed  by  the  court  and  the 
case  reported  to  the  Supreme  Judicial  Court, 
subject  to  a  stipulation  that  if  the  plaintiff 
was  entitled  to  go  to  the  Jury,  a  judgment 
should  be  entered  for  him;  otherwise,  judg- 
ment to  be  entered  on  the  verdict  for  defend- 
ant   Judgment  on  the  verdict 

Francis  H.  Blackwell,  for  plaintiff.  Wheat- 
on  Kittredge,  for  defendant 

HAMMOND,  J.  While  driving  home  one 
Saturday  evening  In  September,  the  plain- 
tiff's team  came  into  collision  with  a  car  con- 
trolled by  a  servant  of  the  defendant,  and  his 
horse,  carriage  and  merchandise  were  dam- 
aged. 

The  plaintiff  testified  as  follows  as  to  the 
drcumstances  of  the  collision:  "When  he 
reached  Washington  street  on  Massachusetts 
avenue  he  saw  a  car  coming  from  Northamp- 
ton street  a  little  south  of  Massachusetts 
avenue,  tlw  car  mnning  north  towards  Bos- 
ton. To  avoid  crossing  the  rails  in  front 
of  this  car.  he  turned  Into  the  left  and  pro- 


ceeded along  the  left-hand  way,  which  Is  on 
Washlngrton  street  between  the  elevated 
structure  and  the  left-hand  sidewalk  going 
north.  He  passed  along  on  this  side  for  a 
distance  of  about  300  feet  until  near  to 
Springfield  street  the  next  cross  street  south 
of  Massachusetts  avenue.  The  car  going 
north  having  passed,  he  turned  to  cross  the 
tracks  at  the  posts  nearest  to  the  stone  cross- 
walk on  Springfield  street  to  go  to  the  right- 
hand  side  of  Washington  street  In  the  direc- 
tion In  which  he  was  going.  When  bis  team 
Was  across  the  out-bound  set  of  rails,  those 
nearest  to  the  plaintiff's  path,  his  team  was 
struck  at  the  front  axle  and  the  left  hip  of 
the  horse  by  a  car  going  south  toward  Roz- 
bury.  The  wagon  was  tipped  over,  the  horse 
knocked  down  and  freed  from  the  wagon  and 
the  plaintiff  thrown  from  his  seat  to  the 
ground.  The  wagon  and  the  horse  were 
pushed  along  10  or  12  feet  He  was  familiar 
with  the  locality,  having  done  business  around 
there  for  four  or  five  years,  and  luiew  that 
Washington  street  at  and  about  the  scene 
of  the  acddent  was  a  big  wide  street 
straight  for  a  long  way  in  both  directions, 
and  that  the  defendant  maintained  doutde 
tracks  thereon  over  which  surface  cars  run 
in  and  out  of  town  quite  often."  He  fur- 
ther testified  that  "as  far  as  traffic  was  con- 
cerned there  was  nothing  in  front  of  him  and 
that  be  had  a  clear  view  north  down  Wash- 
ington street,"  that  it  was  raining  very  hard, 
that  he  was  an  experienced  driver,  that  the 
reins  were  secured,  the  horse  properly  bitch- 
ed, that  the  team  was  of  moderate  weight 
and  loaded  with  boxes,  and  that  the  wagon 
was  a  covered  wagon  with  the  sides  rolled 
up  or  open.  He  also  testified  that  before 
crossing  the  tracks  he  looked  both  ways  and 
did  not  see  this  car. 

The  car  was  coming  directly  towards  him 
at  the  moment  he  turned  to  cross  and  was 
In  sight  all  the  time.  It  was  so  near  blm 
that  It  struck  the  horse  before  the  wagon 
had  got  on  the  track.  It  is  not  a  case 
where  he  saw  the  car  and  thought  he  had 
time  to  get  over  the  track.  There  is  no  rea- 
son why  be  should  not  have  seen  the  car. 
If  he  looked,  he  looked  carelessly. 

While  ordinarily  in  cases  of  collision  be- 
tween vehicles  upon  the  highway  the  questions 
of  due  care  and  negligence  are  for  the  Jury, 
yet  where  as  In  this  case  the  undisputed  facts 
show  want  of  due  care  on  the  part  of  the 
plaintiff.  It  is  the  duty  of  the  court  In  this 
class  of  cases  as  In  any  other  to  apply  the 
law.  In  the  opinion  of  the  majority  of  the 
court  the  case,  while  not  free  from  difficulty, 
must  be  classed  with  cases  like  Haynee  t. 
Boston  Elev.  Ry.,  204  Mass.  249,  90  N.  & 
419,  and  cases  therein  cited. 

Judgment  on  the  verdict 
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(208  Man.  544) 

WILLIAMS  «t  A  T.  JOHNSON  et  aL 

(Supreme  Judicial  Court  of  Massachasetta. 
Suffollc.     May  16,  1011.) 

L  RaILBOADS   ({   18*)— OOBPOBATE   POWEBB. 

The  proprietorship  of  a  real  estate  busi- 
ness by  a  railroad  company  is  not  within  its 
corporate  powers. 

[Ed.   Note. — For  other  cases,  see   Railroads, 
Cent  Dig.  {{  3»-44:   Dec.  Dig.  g  18.*] 

2.    COBFOBATIONS     ({    370*)— COBFOBATK     POW- 
EBS. 

A  corporation  has  power  to  do  such  bnsi- 
ness  only  as  it  is  authorized  by  its  act  of  in- 
corporation to  do,  and  no  other. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1511;   Dec.  Dig.  |  370.*] 

8.  Railroads  ({  18*)— Cobpobatx  Powers. 
A  railroad  company,  holding  lands  to  be 
disposed  of  as  no  longer  available  for  railroad 
purposes,  cannot  hold  the  land  permanently  or 
for  an  unreasonably  long  time  as  an  invest- 
ment; nor  does  its  ownership  thereof  give  It 
the  right  to  carry  on  for  a  long  term  of  yean 
the  business  of  dealing  and  speculating  in  land. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  42;    Dec  Dig.  |  18.*] 

4.  COBPOBAIIONB    (i     381*)— COBPOBAIK     POW- 
■BB. 

That  whidi  a  corporation  cannot  do  di- 
rectly, Ijecause  not  within  its  corporate  powers, 
it  cannot  do  indirectly  through  the  appoint- 
ment of  trustees. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  1541;   Dec.  Dig.  |  881.*] 

5.  RaILBOADB   (I   18*)— OOBFOBATE   POWEBB. 

In  disposing  of  its  unused  land,  a  railroad 
company  can  do  nothing  more  than  what  is 
fairly  incidental  to  a  reasonable  disposition  of 
the  property  for  its  fair  marltet  Tsiiue  within 
a  reasonable  time. 

[Ed.   Note.— For  other  cases,  sea  Railroads, 
Cent  Dig.  {  42;   Dec.  Dig.  i  Id.*] 

e.   RaILBOADS   ((    18*)-;C0BP0RATB   POWEBS. 

The  fact  that  a  railroad,  seeicing  to  dispose 
of  unused  land,  has  not  been  able  to  sell  it  for 
Its  estimated  value  on  account  of  rislcs  attend- 
ing the  development  and  use  of  the  property, 
whicli  diminish  the  price,  will  not  justify  the 
directors  in  i>ntting  such  risks  on  the  stockhold- 
ers, by  creating  a  trust  for  the  purpose  of  car- 
Sing  on  the  business  of  developing  and  using 
e  property  for  profit 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  42;    Dec.  Dig.  {  18.*] 

7.  RaILBOADS    (I    18*) — COBPOBATE     POWERS— 

PuRCHABB  or  Stock  ik  Otheb  Cobfoba- 

noK. 

A  deed  by  a  railroad  company,  conveying 
unused  land  to  trustees,  who  are  authorized  to 
acquire  .shares  in  other  corporations  in  dispos- 
ing of  the  property  as  contemplated  bv  the 
deed,  is  void,  as  violating  St  1906,  c.  4^,  pt 
2,  §  57,  forbidding  the  nolding  by  a  railroad 
corporation  of  the  stock  of  other  cori>orations. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent.  Dig.  i§  39-44 ;   Dec.  Dig.  |  18.*] 

8.  Railroads  ({  18*)— Cobpobatk  Powers. 

A  deed  by  a  railroad  company,  conve:ring 
its  unused  land  to  trustees,  who  are  authorized 
to  issue  stock  in  developing  this  and  other  land 
acquired  by  them  in  carrying  out  a  scheme  for 
disposing  of  the  property,  is  invalid,  as  creat- 
ing a  partnership  between  the  corporation  and 
parties  who  may  be  brought  into  the  enter- 
prise. 

[Bd.   Note.— For  other  caaea,  saa  Railroads, 
Dec.  Dig.  §  18.*] 


9.  OoBPOBxnoirs  (i  879*)— Cobporar  Pow- 

.  XBS— Pabtnebship. 

A  cori>oration  cannot  enter  into  a  partner- 
ship. 

[Ed.  Note.— For  other  cases,  see  Corporationa, 
Cent  Dig,  I  1538;   Dec  Dig.  |  379.*] 

Petition  by  Moses  Williams  and  others,  as 
trustees,  for  the  registration  of  title  to  land 
conveyed  by  a  railroad  company  of  whicli 
the  respondents  Lawrence  H.  Johnson  and 
others  are  stockholders.     Dismissed. 

Warren,  Oarfield,  Whiteside  ft  Lamson, 
for  petitioners.  Hairy  Wbeeler  and  Cttarlea 
S.  Rackemann,  for  respondents. 

KNOWLTON,  a  J.  [1]  This  is  a  petition 
for  the  registration  of  the  title  to  a  tract 
of  land  In  Boston,  a  part  of  which  was 
formerly  occupied  as  the  station  of  the  Bos- 
tMi  &  Providence  Railroad  Company,  at 
Park  Square.  The  diversion  and  extension 
of  the  railroad  and  the  erection  of  tlie  ter- 
minal passenger  station  in  Boston  nnder  St. 
1896,  c.  616,  rendered  tbe  property  no  longer 
avaliable  for  railroad  purposes,  and  It  waa 
conveyed  by  this  corporation  to  the  New 
York,  New  Haven  &  Hartford  Railroad  0dm- 
pany  in  consideration  of  improvements  made 
by  the  grantee  upon  the  property  of  the 
grantor,  in  connection  with  the  location  and 
erection  of  the  new  station.  The  validity  of 
this  conveyance  was  confirmed  in  Little  v. 
Old  Colony  Railroad  Co.,  202  Mass.  277,  88 
N.  B.  896.  The  petitioners  claim  title  nnder 
a  deed  from  the  New  Tork,  New  Haven  ft 
Hartford  Railroad  Company,  bearing  date 
September  i5,  1909.  The  respondents,  who 
are  stockholders  In  the  last-mentioned  cor- 
poration, deny  the  validity  of  the  deed,  on 
the  ground  that  it  was  ultra  vires  of  the 
corporation  and  that  the  directors  iiad  no 
authority  to  make  It 

The  deed  runs  to  the  petitioners  aa  tma- 
tees  nnder  a  declaration  of  trust  The  con- 
slderatlon  expressed  In  it  is  one  dollar  and 
other  valnable  considerations.  The  convey- 
ance Is  "subject  to  and  upon  tbe  terms,  pro- 
visions and  trusts  mentioned  and  set  forth 
in  the  aforesaid  declaration  of  trust"  Tbia 
declaration  is  of  a  peculiar  kind.  It  pro- 
vides that  the  trustees  shall  forthwith  Issue 
to  the  grantor  certificates.  In  a  form  pre- 
scribed, for  52,000  shares,  of  a  nominal  par 
value  of  $100  each,  in  payment  for  this  real 
estate.  The  entire  interest  of  the  cestuis 
que  trust,  or  shareholders  in  the  property, 
was  to  be  represented,  Immediately  after  the 
conveyance,  by  these  shares.  The  trustees 
were  authorized  to  Issue  not  exceeding  40,000 
additional  shares  of  the  same  nominal  par 
value,  in  exchange  for  convertible  notes  or 
bonds  that  the  trustees  may  issne  to  obtain 
money  to  be  used  in  conducting  tbe  enter- 
prise. Tbe  shares  are  transferable  on  tbe 
books  of  the  trustees.  The  shareholders  are 
not  to  have  any  legal  title  to  the  trust  prop- 
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erty  Itself,  real  or  personal,  and  especially 
they  are  not  to  have  a  right  to  call  for  any 
partition.  It  is  declared  that  they  shall 
have  no  equitable  estate  in  the  lands  and 
appurtenances  constituting  the  trust  proper- 
ty, but  their  Interest  shall  consist  only  of 
an  Interest  In  the  money  to  arise  from  the 
sale  or  other  disposition  thereof  by  the  trus- 
tees, and,  previous  to  such  sale,  in  all  the 
rights  mentioned  tn  the  declaration,  which 
are  rights  "of  division  of  proceeds  and  prof- 
Its,  and  the  other  r^hts  and  matters  con- 
'cemlng  the  trust  property." 

The  death  of  a  shareholder  is  not  to  de- 
termine the  tmst,  nor  entitle  his  l^al  rep- 
resentatives to  an  accounting,  but  his  rights 
are  to  pass  to  his  executors,  administrators 
or  assigns,  upon  the  surrender  of  the  cer- 
tificate of  the  shares.  The  trustees  may 
from  time  to  time  invite  and  receive  sub- 
scriptions to  additional  shares,  for  the  pur- 
pose of  increasing  the  capital  of  the  trust, 
giving  preference,  upon  such  terms  and  con- 
ditions as  they  shall  deem  best,  to  existing 
shareholders,  and  to  the  holders  of  converti- 
ble notes  or  bonds.  The  trustees  have  no 
power  to  bind  the  shareholders  personally 
for  any  debt,  nor  are  the  trustees  to  be  per- 
sonally liable  for  claims  or  debts  against 
the  trust,  but  aU  persons  extending  credit 
to  the  trustees  are  to  look  only  to  the  prop- 
erty of  the  trust  for  their  payment.  The 
trustees  have  no  pecuniary  Interest  in  the 
property  of  the  tmst,  or  in  the  business  car- 
ried on  under  the  trust,  except  for  the  pay- 
ment of  prescribed  commissions  upon  re- 
ceipts and  expenditures,  as  compensation  for 
their  services. 

The  trustees  are  to  have  absolute  control 
over  and  disposal  of  all  real  estate  and  other 
property  held  imder  the  tmst,  including  the 
power  to  improve  it  by  building  thereon  or 
otherwise;  to  sell,  for  cash  or  credit  at  pub- 
lic or  private  sale,  any  part  of  the  prop- 
erty; "to  lease  or  hire  for  improvement  or 
otherwise,  for  a  term  beyond  the  possible 
termination  of  the  trust,  or  for  any  less 
term;  to  let,  to  exchange,  to  release  and  to 
partition."  They  have  power  to  borrow 
money  to  carry  out  the  purposes  of  the 
trust,  to  issue  notes  or  bonds  and  to  secure 
the  repayment  of  them  by  a  pledge,  mort- 
gage or  hypothecation  of 'the  property  of 
the  trust,  or  any  part  of  it  The  only  lim- 
itation upon  the  power  to  borrow  Is  that  the 
total  indebtedness  at  any  one  time  shall  not 
exceed  four  million  dollars.  Notes  or  bonds 
Issued  for  such  indebtedness  may  be  made 
convertible  into  shares  of  the  trust. 

The  trustees  may  acquire,  by  purchase  or 
otherwise,  any  real  estate  or  any  interest 
therein  in  the  general  vicinity  of  that  con- 
veyed by  the  deed  in  question,  "and  any 
notes,  bonds,  shares  or  other  securities  of 
any  corporation,  association  or  real  estate 
trust,  organized  or  adapted  for  the  purpose 
of  acquiring,  holding  managing  or  Improving 
real  estate,  or  for  the  purpose  of  conducting 


a  lighting,  beating,  power  or  other  business 
directly  related  to  the  management  of  real 
estate.  If,  in  their  Judgment,  such  acquisi- 
tion will  in  any  manner  tend  to  facilitate 
the  laying  out,  development,  management  or 
Improvement  of  the  real  estate"  conveyed  to 
them  by  the  deed  in  question.  They  may 
lay  out  and  construct  or  discontinue  streets 
or  ways,  upon  any  property  at  any  time  held 
by  them.  They  may  dedicate  to  public  use, 
or  convey  to  the  dty  of  Boston,  with  or 
without  compensation,  any  part  of  the  prop- 
erty, with  a  view  to  the  enhancement  of  the 
value  of  the  remaining  property.  For  a  like 
purpose  they  may  contribute  money  or  other 
property  to  the  cost  of  any  public  or  quasi 
public  undertaking.  In  all  these  matters 
the  Judgment  and  determination  of  the  trus- 
tees is  to  be  final  and  conclusive. 

They  may  from  time  to  time  determine 
what  of  their  receipts  and  expenditures 
shall  be  treated  as  capital  and  what  as  in- 
come, and  their  determination  shall  be  final. 
They  may  divide  net  income  among  the 
shareholders,  under  certain  limitations,  and 
may  set  aside  a  part  of  the  net  income  as 
a  reserve  or  contingait  fund.  Their  deter- ' 
mlnatloB  of  what  is  net  Income  Is  to  be  con- 
clusive. The  tmst  is  to  continue  until  the 
expiration  of  20  years  from  the  death  of  the 
last  survivor  of  nine  persons  named,  some 
of  whom,  presumably,  are  quite  young,  un- 
less three-fourths  in  value  of  the  sharehold- 
ers shall  appoint  an  earlier  time  for  its  ter- 
mination, not  earlier  than  the  2d  day  of 
July,  in  the  year  1919,  by  an  instrument  in 
writing  duly  signed  and  acknowledged.  Aft- 
er the  termination  of  the  trust  by  its  own 
limitation,  or  by  such  an  appointment  of 
three-fourths  of  the  shareholders,  the  pro- 
ceeds are  to  be  divided  among  the  share- 
boldras.  The  trustees,  when  vacancies  oc- 
cur in  their  number,  may  appoint  their  own 
successors. 

By  this  conveyance  and  the  accompanying 
declaration  of  trust,  the  New  York,  New 
Haven  &  Hartford  Railroad  Company  set 
on  foot  a  scheme  to  put  property,  of  an  esti- 
mated value  of  more  than  $5,000,000,  Into 
the  hands  of  trustees  as  managing  agents, 
who  were  appointed  irrevocably,  to  conduct 
a  business  toe  a  term  that  might  last  nearly 
a  century,  with  practically  all  the  powers  of 
an  absolute  owner,  not  only  over  the  prop- 
erty conveyed,  but  for  the  acquisition  of 
other  real  estate  in  the  neighborhood,  and 
of  shares  in  corporations  which  have  rela- 
tion to  the  use,  management  and  improve- 
ment of  real  estate.  The  scheme  contem- 
plates the  borrowing  of  money  to  create  an 
indebtedness  not  exceeding  $4,000,000  at  any 
one  time.  It  contemplates  an  unlimited  ex- 
tension and  enlargement .  of  the  enterprise. 
In  the  discretion  of  the  trustees,  by  the  Issue 
of  additional  shares  to  persons  who  sub- 
scribe for  them.  It  contemplates  a  real 
estate  business,  if  not  a  speculation,  that 
may  continue  a  long  time  and  become  gi- 
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gantlc,  of  wbicb  the  railroad  corporatlmi 
- 18  DOW  the  sole  owner.  It  needs  no  argn- 
ment  to  show  that,  ordinarily,  the  propri- 
etorship of  such  a  business,  by  a  railroad 
company  as  a  beneficiary.  Is  not  within  its 
corporate  powers. 

[2]  As  was  said  In  Davis  ▼.  Old  Colony 
Railroad  Co.,  131  Mass.  2S8,  259,  41  Am. 
Rep.  221:  "A  corporation  has  power  to  do 
such  business  only  as  It  Is  authorized  by  its 
act  of  incorporation  to  do,  and  no  other.  It 
Is  not  held  out  by  the  goTenunent  nor  by 
the  stockholders  as  authorized  to  mate  con- 
tracts which  are  beyond  the  purposes  and 
scope  of  Its  charter.  It  Is  not  Tested  with  all 
the  capacities  of  a  natural  person,  or  of  an 
ordinary  partnership;  but  with  such  only  as 
Its  charter  confers."  In  Waldo  v.  Chicago, 
St  Louis  &  Fond  du  Lac  Railroad.  14  Wis. 
675-581,  we  And  this  language:  "When  a 
corporation,  created  for  the  purpose  of  build- 
ing aud  operating  a  railroad,  goes  into  the 
business  of  banking,  or  manufacturing  and 
selling  goods,  or  dealing  and  speculating  in 
real  estate,  because  its  corporators  or  board 
of  directors  thluk  such  adventures  may  be 
proUtnble.  or  if  a  biink  should  go  to  building 
and  eperating  a  railroad  for  like  reason,  it 
is  easy  to  see  that.  In  each  instance,  the  cor- 
poration is  attempting  to  transact  bnslness 
which,  under  Its  organic  act.  It  has  no  right 
or  power  to  do.  And  if  the  corporation  might 
embiirk  in  a  separate  and  distinct  business 
not  contemplated  by  Its  charter,  merely  be- 
cause It  was  supposed  it  would  be  profitable, 
and  increase  Its  means  and  resources,  there 
would  be  no  safety  to  the  public  in  granting 
any  special  charters,  and  none  to  Individuals 
who  might  Invest  In  the  stock  of  the  com- 
pany." The  following  are  a  few  among  the 
many  other  cases  that  apply  the  same  doc- 
trine: Attorney  General  v.  Great  Northern 
Railway,  1  Dr.  &  Sm.  154;  Case  ▼.  Kelly. 
1.S.3  U.  S.  21,  10  Sup.  Ct.  216,  83  U  Ed.  51.S; 
Pad  fie  Railroad  Co.  v.  Seely,  45  Mo.  212,  100 
Am.  Dec.  3C9;  State  t.  Southern  Pacific  Co., 
52  I>a.  Ann.  1822.  28  South.  872;  Chicago 
V.  Cameron,  120  111,  447,  11  N.  EX  899;  Peo- 
ple v.  Pullman  Car  Co.,  175  IlL  125,  51  N. 
E.  604.  64  L.  R.  A.  866;  Slater  Woolen  Co. 
V.  Lamb,  143  Mass.  420,  9  N.  E.  823. 

If  the  railroad  company  had  taken  Its 
money  and  purchased  land,  and  had  applied 
It  to  a  use  like  that  contemplated  by  this 
<icheme,  no  one  would  contend  that  it  was 
acting  within  the  law.  We  are  left  with 
only  the  question  whether  its  ownership  of 
this  real  estate  Justifies  its  creation  of  such 
an  enterprise. 

(3]  Its  ownership  of  the  land,  which  came 
to  It  legitimately,  left  It  with  the  property 
on  hand,  to  be  sold  or  disposed  of,  so  that 
Its  proceeds  could  be  properly  used  for  tne 
purposes  for  which  the  corporation  was  cre- 
ated. It  did  not  give  it  the  right  to  hold 
the  land  permanently,  or  for  an  unreasona- 
bly long  time,  as  an  Investment  for  the  pro- 
dactlon  of  Income;  much  less  did  It  give  it 


the  right  to  carry  on,  for  a  long  term  of 
years,  the  buslneas  of  speculating  in  land, 
or  developing  this  and  other  land  in  the 
vicinity,  and  changing  Its  general  character, 
for  the  purpose  of  gain.  [4]  If  the  corpora- 
tion could  not  do  this  directly,  it  could  not 
do  it  indirectly  through  the  appointment  of 
trustees  or  agents  who  should  continue  the 
business  for  its  benefit.  Attorney  General 
V.  New  York,  New  Haven  &  Hartford  Rail- 
road Co.,  196  Mass.  418,  84  N.  B.  7S7. 

The  objection  to  such  a  Tentore  on  tit* 
part  of  a  corporation  is  two-fold.  On  the  ° 
part  of  the  state  it  is  that  the  corporation  le 
usurping  powers  which  were  never  conferred 
upon  it,  and  is  engaging  In  a  businesa  wbicb 
the  Legislature  has  not  authorized  it  to  do, 
and  to  which  there  may  be  grave  objections 
on  grotmds  of  public  policy.  The  trusteea 
are  managing  for  this  corporation,  as  the 
beneficiary,  a  large  amonnt  of  valuable  real 
estate  In  tiie  heart  of  Boston,  and  are  an* 
thorized,  in  the  interest  of  the  beneficiary, 
to  moke  donations  of  land  or  other  proper^ 
for  public  purposes,  or  to  convey  it  to-  the 
dty  of  Boston  with  or  without  compensa- 
tion, to  lay  out  and  construct  or  discontinue 
streets,  and  become  the  owners  of  corpora- 
tions engaged  in  othra'  kinds  of  business  ro- 
lating  to  real  estate,  even  In  remote  parts  of 
the  city.  There  may  be  grave  reasons  con- 
nected with  the  public  interest  why  sucb 
powers  should  not  be  exercised  in  a  dtyt 
and.  Incidentally,  an  influence  possibly  be  ex- 
erted In  behalf  of  a  great  railroad  corpora* 
tion.  At  all  events,  the  Legislature  has  nev- 
er seen  fit  to  authorize  their  exercise.  Got- 
porations  for  the  holding  of  real  estate  for 
purposes  of  profit  have  always  been  deemed 
objectionable,  and  the  laws  of  this  common- 
wealth do  not  permit  the  organization  of 
such  corporations. 

The  other  objection  la  from  the  side  of  the 
stockholder  In  the  corporation.  He  invests 
bis  money  by  subscribing  for  the  shares  of 
stock,  with  a  knowledge  of  the  purpose  for 
which  the  corporation  Is  organized,  and  with 
a  view  to  the  probable  gain,  and  a  thought 
of  the  possible  loss,  that  may  result  from  the 
transaction  of  the  business  of  the  corpora- 
tion. He  does  not  invest  in  any  other  kind 
of  enterprise  than  that  which  is  within  the 
authority  conferred  upon  the  corporation. 
His  protection  requires  that  the  company  be 
confined  strictly  to  the  business  and  func- 
tions for  which  it  was  organized.  It  would 
leave  him  without  compass  or  rudder  in 
making  his  investment,  if  the  managing  offic- 
ers, or  a  majority  of  the  stockholders,  could 
use  the  corporate  property  In  a  business  for- 
eign to  that  for  which  the  company  was  es- 
tablished. 

[S]  In  turning  this  real  estate  into  money, 
the  railroad  company  should  not  be  held  too 
strictly  to  sales  to  be  made  at  once,  and  with- 
out expenditure  for  dianges  and  improve- 
ments that  would  Increase  Its  marketable 
qualitiea.    A  reasonable  latitude  la  that  r»- 
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spect  Is  fairly  tnddeiital  to  ownership  with 
a  right  to  sell.  Dupee  v.  Boston  Water  Pow- 
er Co.,  114  Mass.  37.  But  nothing  more  than 
-K-hat  Is  fairly  Incidental  to  a  reasonable  dis- 
position of  the  property  for  Its  fair  market 
ralne,  within  a  reasonable  time,  la  permis- 
sible. 

The  only  debatable  gnestlon  In  this  case  Is 
whether  such  a  scheme  as  has  been  devised 
is  incidental  to  the  right  to  sell,  and  reason- 
ably necessary  to  enable  the  corporation  to 
obtain  the  fair  market  value  of  the  property. 
We  are  of  opinion  that  it  Js  not 

[I]  The  reasons  relied  on  by  the  petition- 
ers for  adopting  the  scheme,  as  given  in  the 
Btatement  of  agreed  fB.cts,  are  that  "earnest 
efforts,  during  several  years,  were  made, 
without  success,  to  sell  the  same  and  convert 
It  into  cash ;  but  the  risks  and  uncertainties 
attending  the  development  and  use  of  so 
large  a  tract  of  land,  without  streets  or  oth- 
er facilities  for  its  development,  were,  such 
that  no  purchaser  was  in  fact  found,  and  no 
purchaser  seemed  likely  to  be  fonnd  willing 
and  able  to  purchase  said  property,  except 
at  a  price  so  low  as  to  indemnify  him  against 
an  sach  risks  and  uncertainties,  and  much 
below  the  estimated  real  value  of  said  land." 
This  is.  In  substance,  that  the  directors  have 
not  been  able  to  sell  the  land  for  its  estimat- 
ed value,  and  that  there  are  risks  and  uncer- 
tainties attending  the  development  and  use 
of  the  land,  which  a  purchaser  would  take 
Into  account  in  determining  what  price  he 
would  pay  for  It  The  directors  decided  to  put 
these  risks  and  uncertainties  upon  the  stock- 
holders of  the  corporation,  by  providing  for 
a  business  of  developing  and  nslng  tbls  prop- 
erty for  many  years,  In  the  belief,  doubtless, 
that  the  business  would  be  more  profitable 
than  a  sale  to  others  who  would  assume  the 
risks  of  such  a  business.  This  is  not  very 
dttrerent  from  taking  ^,000,000  in  money  of 
the  corporation,  if  that  amount  happened  to 
be  on  band,  and  If  land  could  be  bought  for 
its  fair  market  value,  and  investing  the  mon- 
ey in  such  an  enterprise,  in  the  expectation 
that  the  assumption  of  these  risks  and  un- 
certainties, In  buying  at  a  price  diminished 
(m  account  of  them,  would  open  a  large  field 
for  profit  in  the  business  of  developing  and 
nslng  the  property. 

The  conveyance  to  the  trustees  merely 
changed  the  form  of  the  property.  It  did  not 
bring  a  dollar  to  the  treasury  of  the  corpora- 
tion. If  the  trust  were  sustained,  it  might 
or  might  not  be  possible,  at  some  time,  to 
set]  shares  at  their  estimated  value  Instead 
of  selling  portions  of  the  land.  But  presum- 
ably, there  will  be  no  satisfactory  market 
for  any  of  these  shares,  unless  and  until  It 
is  demonstrated,  after  a  considerable  time, 
that  the  business  is  likely  to  prove  profitable. 

[7]  In  addition  to  the  general  objections 
already  stated  to  such  a  venture  on  the  part 
of  a  railroad  corporation,  there  are  special 
objections.     If  stock  Is  purchased  by   the 


trustees  In  other  corporations,  this  corpora- 
tion will  become  indirectly  a  holder  of  the 
stock  of  those  other  companies,  In  direct 
violation  of  St  1906,  c.  463,  pt  2,  i  57,  which 
expressly  forbids  the  directly  or  indirectly 
subscribing  for,  taking  or  holding,  by  a  rail- 
road corporation,  of  the  stock  or  bonds  of 
any  other  corporation.  Atty.  Gen.  v.  N.  Y., 
N.  H.  &  H.  R.  R.,  198  Mass.  413.  84  N.  E. 
737.  In  Williams  v.  Boston,  94  N.  E.  SOS 
(Suffolk,  Apra  4,  1911),  It  was  decided  that 
the  certificate  holders  In  such  a  trust  are 
partners  within  the  meaning  of  that  word  in 
St  1909,  c.  490^  pt  1,  i  27. 

[J]  Moreover,  If  other  stock  Is  Issued  by 
the  trustees,  and  other  parties  are  brought 
Into  the  enterprise,  and  other  lands  are 
bought  the  railroad  corporation  will  be  In 
a  community  of  interest  In  the  profits  and 
losse?,  and  in  all  the  activities  of  the  busi- 
ness, with  other  owners.  It  will  be  virtual- 
ly, if  not  technically,  in  partnership  with 
them.  [9]  It  is  familiar  law  that  a  corpora- 
tion cannot  enter  into  a  partnership.  Whltten- 
ton  Mills  V.  Upton,  10  Gray,  582,  71  Am.  Dec. 
681;  Bishop  T.  American  Preservers  Ck).,  157 
ni.  284,  41  N.  B.  765,  48  Am.  St  Rep.  817; 
Burke  v.  Concord  R.  R.,  61  N.  H.  160;  Mai- 
lory  V.  Hanaur  Oil  Works,  86  Tenn.  598,  8 
S.  W.  396 ;  Sabine  Tram  Co.  v.  Bancroft,  16 
Tex.  Civ.  App.  170,  174,  40  S.  W.  8.37;  Peo- 
ple V.  North  River  Sugar  Refining  Co.,  121 
N.  T.  582,  24  N.  E.  834,  9  L.  R.  A.  33,  18  Am. 
St.  Rep.  843.  Most  of  the  reasons  for  this 
mie  are  as  applicable  to  the  present  case  as 
to  an  ordinary  partnership.  They  are  strong- 
ly stated  in  the  first  and  last  of  the  cases 
Just  cited.  Through  the  trustees,  who  repre- 
sent the  Interests  of  new  shareholders  as 
well  as  those  of  the  creator  of  the  trust,  the 
rights  and  interests  of  the  railroad  corpora- 
tion are  controlled  in  port  for  those  who  are 
not  members  of  It  or  peculiarly  Interested 
In  it 

In  the  decision  in  Kelly  v.  Btddle,  180 
Mass.  147,  61  N.  E.  821,  cited  by  the  petition- 
ers. It  was  assumed  that  the  arrangement, 
only  for  a  temporary  purpose,  might  have 
been  ultra  vires  of  the  corporation. 

It  is  the  duty  of  a  railroad  corporation 
holding  real  estate  under  such  circumstances 
as  exist  in  this  case,  to  dispose  of  It  and  turn 
it  Into  money  with  all  reasonable  dispatch, 
and  In  view  of  such  circumstances  it  may 
take  all  action  necessary  to  realize  from  It, 
so  far  as  possible,  its  fair  value.  We  do  not 
attempt  In  the  present,  case  to  prescribe  the 
precise  limits  of  the  authority  of  a  corpora- 
tion for  the  accomplishment  of  this  end. 
These  must  depend  upon  existing  conditions. 
Some  liberality  should  be  exercised  in  allow- 
ing a  choice  of  methods  where  the  amount 
Involved  Is  large  and  the  conditions  com- 
plicated. 

We  are  of  opinion  that  the  deed  of  the 
New  York,  New  Haven  &  Hartforu  Railroad 
Company  to  the  petitioners  was  beyond  the 
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power  of  the  corporation  or  tbe  directors  to 
make,  and  that  the  petitioners  took  no  valid 
title  under  it 
Petition  dismissed. 


(208  Mass.  S61) 

JOHN  SOLET  ft  SONS,  Inc..  ▼.  JONES  et  ^ 

(Supreme  Judicial  Court  of  Massactiusetts. 

Suffolk.    May  18,  1911.) 

L  CoNTBACTS   (g   93*)— CowsTBUOTiON  —  Lia- 
bility OF  Pabties. 

Parties  cannot,  aa  a  general  role,  be  re- 
lieved from  their  contracts  fairly  made  with 
knowledge  of  the  facts,  though  they  mistook 
their  rights  or  failed  to  restrict  their  liabilities. 
[Bid.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  !§  415-419;    Dec.  Dig.  i  93.*] 

2.  CoNTBACTS  (8  309*)— LiABiLiTT— Happen- 
ing OF  Unanticipated  Event— Effect. 
Where  an  unanticipated  event  Iiappena, 
which  was  not  in  the  contemplation  of  tlie  par- 
ties to  a  contract  at  its  inception,  and  on  the 
nonhappening  of  which  the  continued  existence 
of  the  contract  must  depend,  the  contract  ia 
dissolved,  and  the  promisor  relieved  from  fur- 
ther performance. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  §i  1444-1448;    Dec.  Dig.  §  309.*] 

8.  Contracts  (§  309*)—IiIabii,ity— Happen- 
ing OP  Unanticipated  Event— Effect. 
A  contract  with  the  Boston  Transit  Com- 
mission for  the  construction  of  a  section  of  a 
street  tunnel  stipulated  that  the  commission 
could  cancel  the  contract  on  the  engineer  cer- 
tifying the  existence  of  a  fact.  The  contractor 
let  part  of  the  work  to  a  subordinate  contractor. 
The  subcontract  provided  that  the  work  should 
be  subject  to  the  direction  and  to  the  satisfac- 
tion of  the  commission  or  its  engineer,  witbont 
referring  to  the  original  contract,  or  without 
stipulating  that  the  subcontract  should  be  de- 
pendent on  the  continued  existence  of  the  orig- 
inal contract.  The  subcontractor  knew  of  tue 
provisions  of  the  original  contract  The  orii^ 
inal  contract  was  terminated,  and  the  snbcon- 
tractor  could  not  perform.  Held^  that  the  con- 
tractor was  liable  on  his  promise  to  pay  to 
the  subordinate  contractor  the  contract  price, 
and  he  could  not  rely  on  the  termination  of 
his  contract  by  the  commission. 

[EJd.  Note.— For  other  cases,  see  Ck>ntracta, 
Cent  Dig.  H  1444-1446;   Dec.  Dig.  {  309.*] 

4.  Damages  (S   124*)— Building   Contracts 

— Breaches— Measure. 

Where  a  subcontractor  was  prevented 
from  performing  his  contract  b^  the  termina- 
tion ot  the  contract  of  the  principal  contractor, 
who  had  not  protected  himself  against  such  a 
contingency,  the  subcontractor  could  recover 
the  benefit  of  his  contract  after  deducting  from 
the  contract  price  the  reasonable  cost  of  com- 
pleting the  work. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  335;   Dec.  Dig.  {  124.*] 

Exceptions  from  Saperior  Court,  Suffolk 
County ;  John  H.  Hardy,  Judge. 

Action  by  John  Soley  &  Sons,  Incorporat- 
ed, against  J.  Edwin  Jones  and  another,  co- 
partners doing  business  under  the  name  of 
Jones  &  Meehan.  There  was  a  verdict  for 
plaintiff,  and  defendants  bring  exceptions. 
Overruled. 

Defendants,  having  a  contract  with  the 
Boston  Transit  Commission  for  the  construc- 
tion of  section  3  of  the  Washington  street 


tmmel,  Boston,  contracted  with  plalutifl  to 

do  part  of  the  work, 

Louis  L.  6.  De  Rochemont,  for  plaintiff. 
Meehan  &  Donahue,  for  defendants. 

BRALEY,  J.  [1]  It  is  a  general  rale  that 
parties  cannot  be  relieved  from  their  con- 
tracts fairly  made  with  full  knowledge  of 
the  facts,  although  they  may  have  mistaken 
their  rights,  or  failed  to  have  restricted  suf- 
ficiently their  liabilities.  Hawkes  v.  Kehoe, 
193  Mass.  419,  79  N.  B.  760,  10  L.  R.  A.  (N. 
S.)  123.  The  defendants  knew  that  by  its 
terms  their  contract  with  the  transit  com- 
missioners could  be  canceled  and  discharged, 
If  the  engineer  gave  a  certificate  that  they 
were  not  making  suCh  progress  In  the  ex- 
ecution of  the  work  as  to  indicate  that  It 
would  be  completed  within  the  period  fixed 
for  performance.  It  was  with  this  knowledge 
that  they  entered  into  the  agreement  with  the 
plaintiff  as  a  subordinate  contractor  to  per- 
form part  of  the  work.  The  ImposiBlblllty 
of  the  defendants'  performance  of  the  plain- 
tiff's contract  if  the  contingency  arose  conld 
have  been  foreseen  and  provided  for  in  the 
instrument  A  provision  that  the  promise 
should  be  dependent  upon  the  continued  ex- 
istence of  the  principal  contract  would  have 
been  sufficient  to  protect  the  defendants  If 
the  plaintiff  was  compelled  to  abandon  the 
work,  because  the  contract  with  the  com- 
missioners was  terminated.  New  Haven  & 
Northampton  Co.  y.  Hayden,  107  Mass.  525, 
531.  It  is  their  contention  that,  when  con- 
strued in  connection  with  the  circumstanc- 
es, such  a  condition  appears  by  implica- 
tion, or  is  an  unexpressed  term  of  the  agree- 
ment Hebb  V.  Welch,  186  Mass.  335, 
336,  70  N.  E.  440.  The  plalntirs  contract 
contained  a  clause  that  the  work  should  be 
performed  subject  to  the  directions  and  to 
the  satisfaction  of  the  commissioners,  or  of 
their  authorized  engineer,  and  the  plaintiff 
concedes  that  the  amount  and  character  of 
the  work  could  be  ascertained  only  by  resort 
to  the  specifications  of  the  main  contract 
If  the  principal  contract  in  its  entirety  bad 
been  referred  to'  by  appropriate  language  It 
would  have  been  Incorporated,  but  It  cannot 
be  read  into  the  agreement  by  implication, 
where  only  that  part  which  is  germane  to 
the  plalntlfTs  performance  may  be  Implied, 
and  the  language  is  onambiguons.  De  Friest 
V.  Bradley,  192  Mass.  346,  355,  78  N.  K  467; 
Lipeky  v.  HeUer,  199  Mass.  310,  815,  86  N.  E. 
453.  The  auditor,  whose  finding  is  not  ques- 
tioned, reports  that  the  plaintiff  at  the  time 
of  execution  knew  not  only  of  the  specifica- 
tions under  which  its  work  mnst  be  done, 
but  of  the  article  of  cancellation.  It  ap- 
parently acted  upon  this  information,  when 
It  ceased  work  upon  having  been  Informed 
that  the  right  ot  termination  had  been  ex- 
ercised. The  act  of  the  commissioners,  and 
Its  decisive  effect  upon  the  plaintiff's  right 


•For  othar  casM  lea  same  topic  and  isctlon  NUMBER  la  Deo.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


MaB&) 


BERBT  T.  NEWTON  &  B.  ST.  KT.  00. 


96 


to  go  forward  nnfler  the  contract,  having 
been  known  to  each  party,  further  notice 
from  one  to  the  other  of  their  several  rights 
or  demands  would  have  been  a  vain  formal- 
ity. Cumberland  Glass  Mfg.  Co.  t.  Wfaeaton, 
208  Mass.  425,  94  N.  B.  803. 

[2]  It  Is  urged  that,  the  possible  disabil- 
ity which  would  prevent  performance  by  the 
defendants  having  been  known  to  the  plain- 
tiff at  the  Inception  of  the  contract,  it  was 
mutually  understood  that  they  did  not  intend 
to  perform,  and  the  plaintiff  bad  no  expecta- 
tion of  performance,  unless  the  principal  con- 
tract remained  in  force.  But  while  we  can 
construe  the  contract  in  writing  which  the 
parties  made,  we  cannot  make  a  contract  for 
them.  It  Is  only  where  an  unanticipated  event 
happens,  which  was  not  In  the  contemplation 
of  the  parties  at  its  Inception,  and  upon 
which  the  continued  existence  of  the  con- 
tract must  depend,  that  upon  the  happening 
of  the  event  the  contract  is  dissolved,  and 
the  promisor  relieved  from  further  perform- 
ance. Butterfleld  v.  Byron,  153  Mass.  617, 
27  N.  E.  667,  12  L.  R.  A.  571,  25  Am.  St.  Rep. 
654;  Hawkes  t  Eehoe,  198  Mass.  419,  428, 
79  N.  B.  766, 10  L.  R.  A.  (N.  S.)  125;  Vlckery 
T.  Ritchie,  202  Masa  247,  251,  88  N.  B.  835, 
26  L.  R.  A.  (N.  S.)  810;  Rowev.  Peabody,207 
Mass.  226,  98  N.  EL  604;  Sun  Printing  & 
Publishing  Association  y.  Moore,  183  IT.  S. 
642,  22  Sup.  Ct  240,  46  L.  Bd.  366;  BaUy  t. 
De  Cresplgny,  L.  R.  4  Q.  B.  180,  185.  [3] 
If  the  plaintiff  and  defendants  contracted 
with  knowledge  of  the  clause  of  termination, 
the  defendants  of  course  knew  that  when  the 
principal  contract  came  to  an  end,  either  with 
or  without  their  fault,  further  performance 
by  the  plaintiff  would  be  Impossible  In- 
stead of  providing  for  a  contingency  reason- 
ably to  be  anticipated,  the  defendants  gave 
an  absolute  promise  to  pay  the  contract  price 
on  the  basis  that  there  should  be  no  inter- 
ference with  the  work  of  construction  if  the 
plaintiff's  conduct  was  satisfactory  to  the 
commissioners  as  it  appears  to  have  been. 
Having  made  themselves  responsible  for  the 
existence  of  the  subject-matter  of  the  con- 
tract until  without  fault  on  the  plaintiff's 
part  It  had  been  performed,  they  are  not 
within  the  exception  or  principle  of  construc- 
tion recognized  and  followed  in  Wells  v.  Cai- 
man, 107  Mass.  514,  9  Am.  Rep.  65,  Butter- 
fleld V.  Byron,  153  Mass.  517,  27  N.  B.  667, 12 
L.  R.  A.  571,  25  Afn.  St  Rep.  654,  Young  v. 
Chlcopee,  186  Mass.  618,  72  N.  E.  63,  Angus 
y.  Scully,  176  Mass.  857,  67  N.  E.  674,  49  L. 
B.  A.  562,  79  Am.  St  Rep.  318,  and  Hawkes 
T.  Eehoe,  193  Mass.  419,  79  N.  E.  766,  10  L. 
R.  A.  (N.  S.)  126,  where  the  occurrence 
which  discharged  the  contract  was  of  such 
a  character  that  the  parties  were  held  not 
to  have  had  It  In  contemplation  at  the  mak- 
ing of  the  agreement  See  Hebert  v.  Dewey, 
191  Mass.  403,  411.  77  N.  E.  822 ;  Vlckery  y. 
Ritchie,  202  Mass.  247,  88  N.  B.  835,  26  L.  R. 


A.  (N.  S.)  810.  The  rulings  on  tiie  qnesUon 
of  liability  upon  which  the  measure  of  dam^ 
ages  under  the  first  count  of  the  declaration 
must  rest,  that  the  causes  for  the  termination 
of  the  principal  contract  were  immaterial  as 
the  commissioners  had  reserved  that  right, 
and  that  there  had  been  a  breach,  were  in 
accordance  with  our  construction  of  the  rights 
of  the  parties.  [4]  The  contract  not  having 
been  dissolved,  the  plaintiff  was  not  remit- 
ted to  compensation  for  the  fair  value  of  the 
work  done  with  a  reasonable  profit  for  such 
work,  and  also  upon  the  work  remaining  to 
be  performed,  or  restricted  to  a  sum  which 
would  be  proportionate  to  the  contract  price 
the  defendants  were  to  receive  from  the  com- 
missioners. But  it  was  entitled  to  the  bene- 
fit of  the  contract,  after  deducting  from  the 
contract  price  the  reasonable  cost  of  complet- 
ing the  work.  Olds  v.  Mapes-Reeve  Con- 
struction Co.,  177  Mass.  41,  68  N.  B.  478; 
Norcross  Brothers  Co.  y.  Vose,  190  Mass.  81, 
85  N.  B.  468;  Gagnon  y.  Sperry  &  Hutchin- 
son Co.,  206  Mass.  647,  92  N.  B.  761.  The 
rulings  requested  were  rightly  refused,  and 
the  instructions  given  were  correct. 
Exceptions  overruled. 


(10»  MUR.  lot) 
BERRY  y.  NEWTON  &  B.  ST.  RY.  CO. 

(two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.    May  10,  191L) 

1.  SrsxR  RAII.R0ADB  (8  114*)  —  Death  or 

PXDBBTBIAIT— NBOUOSnCX. 

In  an  action  to  recover  for  death  of  plain- 
tiff's decedent,  killed  by  one  of  defendant's  cars 
while  crossing  a  street  railroad  track,  held,  that 
the  operatives  of  the  car  were  guilty  of  gross 
negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec  Dig.  I  114.*] 

2.  Street  Railboads  (|  117*)— Cbossiro  Ac- 
cident—Cortbib0tobt  NEaLioENcx— Ques- 
tion TOB  JnST. 

Decedent  was  struck  and  killed  by  a  street 
car  at  a  street  interaection.  The  car  was  be- 
hind time  and  running  at  twice  its  ordinary 
speed.  Decedent's  view  to  his  right,  from  which 
direction  the  car  came,  was  more  or  less  ob- 
structed by  trees,  especially  if  a  car  approached 
at  high  speed.  When  in  close  proximity  to  the 
track  he  was  accosted  by  an  acquaintance,  to 
whom  he  waved  his  hand,  and  then  went  for* 
ward,  passing  behind  a  tree,  paused  for  a  short 
space  of  time,  and  then  went  on  the  track.  Just 
before  he  was  accosted,  he  looked  in  the  direc- 
tion from  which  the  car  came,  and  it  was  shown 
that  he  knew  that  no  car  was  due  at  that  time, 
and  that  the  next  car  due  would  come  from  the 
opposite  direction.  HeJd,  that  he  was  not  guilty 
ot  contributory  negligence  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Street  RaU- 
roads,  Dec.  Dig.  i  117.*] 

3.  Stbeet  Railboads  (i  98*)  —  Injtjbies  to 
Pedestbianb — Cabe  Reqcibed. 

The  rule  governing  the  conduct  of  travelers 
at  railroad  crossings  does  not  apply  to  persons 
using  a  pnblic  street  through  which  street  cars 
are  running  at  stated  intervals. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  204-209 ;   Dec.  Dig.  |  98.*] 
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Exceptions  from  Superior  Court,  Norfolk 
County;  Wm.  C.  Walt,  Judge. 

Actions  by  M.  Francis  Berry,  as  adminis- 
trator, etc.,  against  Newton  &  Boston  Street 
Railway  Company.  Judgment  for  defendant 
In  each  case,  and  plaintiff  brings  exceptions. 
Sustained. 

J.  Weston  Allen,  Lyon  Weybum,  Henry 
W.  Packer,  and  Otto  C.  Scales,  for  plaintiff. 
Pitt  F.  Drew,  for  defendant 

BRALEY,  J.  [1]  The  plaintiff  sues  in  the 
first  action  to  recover  damages  at  common  law 
for  the  conscious  suffering,  and  in  the  second 
action  under  Rev.  Laws,  c.  Ill,  §  267,  now 
St  of  1906,  c.  463,  pt  1,  S  63,  as  amended 
by  Acts  of  1907,  c.  892,  and  c.  428,  I  4,  for  the 
death  of  her  Intestate.  But  no  evidence  was 
Introduced  at  the  trial  as  the  Judge  on  the 
opening  ordered  verdicts  to  be  returned  for 
the  defendant.  If  the  proof  might  have  fail- 
ed to  support  the  actions,  our  decision  must 
go  opon  the  ground  that  the  plaintiff's  evi- 
dence would  have  corresponded  with  the 
statements  on  wlilch  the  right  of  recovery 
was  rested.  The  questions  for  decision,  there- 
foid,  are  whether,  taking  the  opoulng  to  be 
true,  the  Jury  would  have  been  warranted 
in  finding  that  at  the  time  of  the  accident 
the  defendant  was  negligent,  or  its  servants 
guilty  of  gross  negligence,  and  that  the  in- 
testate was  in  the  exercise  of  due  care.  The 
car  which  was  behind  time  was  being  run 
through  the  main  thoroughfare  of  the  village 
at  a  speed  of  some  25  miles  an  hour,  or  twice 
the  speed  of  an  ordinary  car,  without  sound- 
ing the  gong,  or  giving  any  warning  of  its 
approach.  It  had  attained  such  momentum 
at  the  Intersecting  street,  where  the  intes- 
tate was  struck,  that  he  was  thrown  a  dia- 
taqce  of  10  feet  from  the  car,  and  then  by 
force  of  the  impact  rolled  some  10  feet  fur- 
ther, while  the  car  did  not  stop  after  the 
collision,  but  continued  on  its  way.  To  op- 
erate a  street  railway  car  in  this  manner, 
and  under  the  conditions  described,  was  evi- 
dence of  gross  negligence  under  the  statute 
of  its  motorman  and  conductor.  Hatch  v. 
Boston  &  Northern  Street  Railway,  205  Mass. 
410,  413,  91  N.  E.  523 ;  Horsman  v.  Brockton 
&  Plymouth  Street  Railway,  205  Mass.  519, 
521,  91  N.  B.  887;  Galbraith  v.  West  End 
Street  Railway,  165  Mass.  572,  680,  581,  43 
N.  E.  501;  Evensen  v.  Lexington  &  Boston 
Street  Railway,  187  Mass.  77,  72  N.  E.  355; 
Spooner  v.  Old  Colony  Street  Railway  Co., 
190  Mass.  132,  76  N.  E.  660;  McNamara  v. 
Boston  &  Maine  RaUroad,  202  Mass.  491,  89 
N.  E.  131. 

[2]  The  defendant  however,  urgently  in- 
sists that  there  were  no  afSrmative  state- 
ments which  If  proved  are  sufficient  to  war- 
rant an  inference  that  the  Intestate  was  or- 
dinarily prudent  and  that  his  conduct  at  the 
time  of  the  injury  rests  on  the  merest  con- 
jecture. A  few  moments  before  the  collision 
he  left  his  place  of  business,  and  passing 


along  the  Intersecting  street  in  the  direction 
of  his  home  it  became  necessary  for  him  to 
cross  the  railway,  consisting  of  a  single  track 
located  about  three  feet  from  the  edge  of  the 
sidewalk  of  the  street  through  which  it  ran. 
To  his  right,  from  which  direction  the  car 
came,  were  trees  more  or  less  Intercepting 
the  view  especially  If  a  car  was  approaching 
at  high  speed,  while  the  tree  nearest  to  him 
in  the  sidewalk  over  which  he  was  going  was 
of  such  size,  and  so  close,  as  to  preclude  any 
actual  observation  in  that  direction  until 
passed,  when  a  step  would  bring  him  to  the 
track  rail.  While  proceeding  on  his  way, 
and  when  In  close  proximity  to  the  track  be 
was  accosted  by  an  acquaintance  to  whom 
he  waived  his  hand,  and  then  went  forward 
passing  behind  the  tree,  "paused  for  a  rel- 
atively short  space  of  time  and  then  went 
on  to  the  track."  The  exceptions  recite, 
"that  just  before  he  was  addressed,  he  look- 
ed in  the  direction  from  which  the  car  came," 
and  "that  this  car  was  not  due  to  go  by 
there  •  ♦  •  at  that  time,  and  except  for 
a  warning,  or  seeing  a  car,  be  had  no  reason 
to  expect  there  would  be  a  car  there  at  the 
time  he  crossed,"  and  tliat  "at  the  time  be 
reached  the  crossing  the  next  car  due  there" 
was  a  car  coming  from  the  opposite  direc- 
tion. It  further  appears,  as  we  have  said, 
that  the  car,  being  late,  ijras  running  outside 
of  the  schedule  time,  and  "it  passed  some 
minutes  after  the  time  when  It  was  suppos- 
ed to  pass,  and  was  known  to  be  due."  It 
was  stated  that  the  running  time  of  the  cars, 
the  location  of  the  track,  the  usual  rate  of 
speed,  and  the  general  conditions  of  public 
travel  at  the  place  were  well  known  by  him, 
and  the  Inference  would  have  been  justified 
that  as  he  came  to  the  track  he  supposed 
that  the  car  had  passed.  The  general  rule 
whether  a  plaintiff  has  shown  that  be  used 
due  care,  ordinarily,  said  Mr.  Justice  Colt  in 
Gaynor  v.  Old  Colony  &  Newport  Railway, 
100  Mass.  208,  212,  97  Am.  Dec  96,  "Is  to  be 
settled  as  a  question  of  fact  in  each  case 
as  it  arises,  upon  a  consideration  of  all  the 
circumstances  disclosed  in  connection  with 
the  ordinary  conduct  and  motives  of  men, 
applying  as  the  measure  of  ordinary  care  the 
rule  that  it  must  be  such  care  as  men  of 
common  prudence  usually  exercise  in  posi- 
tions of  like  exposure  and  danger.  When 
the  circumstances  under  which  the  plain- 
tiff acts  are  complicated  and  the  general 
knowledge  and  experience  of  men  do  not 
at  once  condemn  his  conduct  as  careless  it 
is  plainly  to  be  submitted  to  the  Jury.  What 
is  ordinary  care  in  such  cases,  even  though 
the  facts  are  undisputed,  is  peculiarly  a  ques- 
tion of  fact  to  be  determined  by  the  Jury 
under  proper  Instructions.  It  Is  the  judg- 
ment and  experience  of  the  Jury,  and  not 
of  the  Judge,  which  Is  to  be  appealed  to." 
[3]  The  rule  governing  the  conduct  of  trav- 
elers at  railroad  crossings  has  no  application 
when  they  are  using  a  public  way  through 
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whlcb  street  cars  are  running  at  stated  in- 
tervals. Robbins  V.  Springfield  St  Ry.,  165 
Mass.  30,  36,  42  N.  B.  334;  Hennessey  t.  Tay- 
lor, 189  Mass.  683,  686,  76  N.  E.  224,  8  L. 
R.  A.  (N.  S.)  845 ;  Flnnick  t.  Boston  &  North- 
cm  St  Ry.,  180  Mass.  882,  386.  77  N.  B.  500; 
Beale  r.  Old  Colony  St  Ry.,  196  Mass.  119, 
81  N.  B.  867;  Mnrphy  v.  Boston  Elevated 
Ry.,  204  Mass.  229,  90  N.  B.  388;  O'Brien 
T.  lioxlngton  A  Boston  St  Ry.,  205  Mass. 
182,  184,  91  N.  B.  204;  Rogers  ▼.  Phillips, 
206  Mass.  308,  92  K  B.  327,  28  L.  R.  A.  (N. 
S.)  944;  Doherty  v.  Boston  &  Northern  St 
Ry.,  207  Mass.  27,  29,  92  N.  E.  1026.  And 
It  wonld  be  an  extreme  position  to  take  that 
a  pedestrian  was  bonnd  at  his  peril  to  take 
precautions  to  avoid,  or  look  for,  a  street 
car  where  according  to  the  time  schedule, 
with  which  he  was  familiar,  he  might  rea- 
sonably believe  that  it  tiad  passed,  and  if  he 
failed  to  look  before  stepping  to  the  track, 
and  was  injured,  he  should  be  precluded  from 
recovery.  The  cases  of  Howland  v.  Union 
St  Ry.,  150  Mass.  86,  88,  22  N.  B.  434,  and 
Finnlck  v.  Boston  &  Northern  St  Ry.,  190 
Mass.  382,  77  N.  B.  500,  decided  that  faUure 
to  take  this  precaution  under  conditions  very 
closely  analogous  was  not  a  bar  as  matter 
of  law.  See,  also,  O'Brien  v.  Lexington  ft 
Boston  St  Ry.,  205  Mass.  182,  184,  185,  91 
N.  B.  204,  and  cases  cited.  It  also  ai^ears 
that  almost  up  to  the  very  moment  of  col- 
lision the  movements  of  the  intestate  were 
observed,  and  from  his  conduct  the  Jury  with 
"their  knowledge  of  the  habits  of  thought 
and  mind,  and  th^  natural  instincts  of  men," 
could  find  that  he  was  using  the  street  in 
the  ordinarily  careful  way,  and  continued  to 
exercise  the  same  degree  of  caution  and  ob- 
servation In  passing  over  the  intervening 
space,  to  the  point  where  he  was  unexi)ect- 
edly  struck.  Hinckley  v.  Cape  Cod  R.  B., 
120  Mass.  257,  265;  Horsman  v.  Brockton  ft 
Plymouth  St  Ry.,  205  Mass.  510,  522,  01  N. 
B.  897.  In  Prince  v.  Lowell  Blec.  Light 
Corp.,  201  Mass.  276,  87  N.  E.  558.  the  in- 
testate was  killed  from  a  shock  of  electricity 
caused  by  the  defendant's  negligence  in  per- 
mitting a  broken  wire  charged  with  the  cur- 
'  rent  to  be  suspended  In  the  street  where  the 
deceased  was  passing,  and  with  which  he 
came  in  contact  but  there  was  no  positive 
evidence  of  his  movements  immediately  pre- 
ceding his  death.  It  was  held,  however,  fol- 
lowing Magnlre  ▼.  Fltchburg  R.  R.,  146  Mass. 
879,  16  N.  B.  804,  that  "it  is  not  necessary 
that  any  positive  act  of  care  should  be  prov- 
ed, it  may  be  inferred  from  the  absence  of 
fault  when  sufficient  circumstances  are  shown 
fairly  to  exclude  the  idea  of  negligence  on 
his  part"  It  cannot  conclusively  be  presum- 
ed that  with  no  thought  for  bis  safety  thd 
plaintiff's  intestate  heedlessly  and  volunta- 
rily permitted  himself  to  be  placed  In  Jeop- 
ardy. Robbins  T.  Dartmouth  &  Westport  St 
Ry.,  203  Mass.  546,  548,  89  N.  E.  1089. 


If  as  he  was  about  to  step  forward  he 
again  had  looked,  It  may  be  that  the  unan- 
ticipated car,  even  If  moving  at  an  unusual 
and  excessive  speed,  might  not  have  beoi  so 
closely  upon  him,  but  that  he  could  have 
drawn  back  and  avoided  being  injured.  But 
whether  under  all  the  circumstances  he  ought 
to  have  done  so,  should  have  been  left  to 
the  Jury  to  decide. 

Exceptions  sustained. 


(209  Mass.  S8) 
COMMONWEALTH  v.  GRAUSTEIN  ft  CO. 

(Supreme  Judicial  Court  of  Massachusetta. 
Suffolk.    May  18, 1911.) 

1.  Food  (|  20»)— Cbimikai  PKOSBCxjnoir— Iir- 

niCT»fENT— IsaUB,  PnOOF,  AND  Vabianob. 
Under  an  indictment  charging  that  to  milk 
sold  by  the  defendant  there  had  been  added  a 
certain  foreign  substance,  a  further  descriptioa 
whereof  is  unknown  to  the  complainant  evioence 
as  to  what  the  foreign  substaDce  was  or  con- 
sisted of  is  competent,  and  does  not  constitute 
a  variance. 

[Ed.  Note.— For  other  cases,  see  Food,  Cent 
Dig.  S  21;   Dec.  Dig.  J  20.»] 

2.  Cbiminai.  Law   (J  314*)— Evidekob— Pbb- 

SUMPTIOW— OrFIOIAL  ACTS. 

'  Where  an  indictment  for  the  sale  of  adul- 
terated milk  char|;ed  that  there  had  been  added 
to  the  milk  a  foreign  substance,  further  descrip- 
tion whereof  ia  unknown  to  the  complainant.  It 
will  be  presumed,  in  the  absence  of  any  evidence 
to  the  contrary,  ihat  a  further  description  was 
unknown  to  the  complainant  at  the  time  th^ 
complaint  was  made,  tnougb  from  biowledge  ob- 
tained after  the  complaint  was  made  the  state 
or  the  complainant  himself  could  give  a  further 
description,  and  complainant,  t>efure  making  the 
complaint,  could  have  been  enabled  to  give  a 
furtner  description  by  reasonable  inquiry. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Dec  Dig.  |  314.*] 

8.  Cbiminai,  Law  (|  1167*)— Appkai.  awd  Eb- 
BOR— Review— Habmless  Erbob — Statutes. 
Where  the  essential  elements  of  crime  are 
correctly  stated,  and  It  does  not  appear  that  a 
variance  is  prejudicial  to  the  defendant  it  will, 
nnder  the  express  provisions  of  Rev.  Laws,  e. 
218.  S  36,  be  lield  harmless. 

[Ed.    Note. — FV>r   other   cases,    see    Criminal 
Law,  Dec.  Dig.  i  1167.*] 

4.  Criminal  Law  (§  21*)  —  Statotobt  Or- 

FENSE — Intent. 

Where  the  Legislature  prohibits  under  pen- 
alty the  performance  of  a  specific  act,  the  doing 
of  which  constitutes  a  crime,  a  criminal  intent 
is  immaterial. 

[Ed.    Note.— For   other   cases,    see   Criminal 
Law,  Cent  Dig.  |  22 ;  Dec.  Dig.  g  21.»] 

5.  FtoOD   (J  14*)  — Sale  of  Imfttbx  M11.K  — 
Cbiminai.  Pkosecution. 

Rev.  Laws,  c.  56,  g  55,  providing  that  who- 
ever, himself  or  by  his  servant  or  aeent,  has 
in  his  possession  with  intent  to  sell  adulterated 
milk,  or  milk  to  which  water  or  any  foreign  sub- 
stance has  been  add^d,  shall  be  punished,  is  not 
limited  to  cases  wiiere  the  foreign  substance  has 
been  added  from  a  positive,  intentional  act,  but 
extends  to  cases  in  which  foreign  substances 
have  been  added  through  intentional  means  or 
by  acts  attributable  or  not  to  negligence. 

[Ed.   Note:— For  other  cases,  see  Food,  Dec. 
Dig.  g  14.»] 
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6.  Food  (i  14*)  —  Statotobt  Rkoxtlatiorb — 

COBPOBATIONS— "WHOB  V«B. '  ' 

In  analogy  to  Rev,  Laws,  c.  8,  |  6.  which 
provides  that  the,  word  "person"  may  "extend 
and  be  applied  to  bodies  politic  and  corporate," 
unless  a  contrary  intention  is  clearly  shown, 
the  word  "whoever,"  under  Rev.  Laws,  c.  56,  i 
55,  which  provides  a  punishment  for  the  posses- 
sion of  adulterated  milk  with  intent  tg  sell,  in- 
cludes a  corporation. 

[Ed.  Note.— For  other  cases,  see  Food,  Dec 
Dig.  i  14.* 

For  other  definitions,  see  Words  and  Phra8e^ 
vol.  8,  p.  7448.] 

E<xception8  from  Superior  Court,  Suffolk 
County ;  Charles  A.  De  Courcey,  Judge. 

Graustein  &  Co.,  a  corporation,  was  con- 
victed of  tite  sale  of  adulterated  milk,  and 
it  brings  exceptions.    Exceptions  ovei^led. 

A.  C.  Webber,  Aast  Dlst.  Atty.,  for  the 
Commonwealth.  Jotm  F.  Barry,  for  defend- 
ant 

HAMMOND,  J.  [1]  The  evidence  of  Mott 
that  the  substance  found  In  the  milk  con- 
sisted In  part  of  "cow  dung"  was  properly 
adfljitted.  The  objection  of  the  defendant 
that  it  should  have  been  excluded  on  thd 
ground  of  variance  Is  untenable.  While  It 
Is  true  that  the  complaint  charges  that  to  the 
milk  there  had  been  added  "a  certain  foreign 
substance,"  "a  further  description  whereof 
is  unknown  to  the  complainant,"  stUl,  al- 
though some  witnesses  called  even  by  the  gov- 
ernment testified  as  to  the  real  nature  of 
the  substance,  It  by  no  means  follows  as  mat- 
ter of  law  that  at  the  time  the  complaint 
was  made  the  complainant  did  know  its  na- 
ture [2]  In  the  absence  of  any  evidence  to 
the  contrary  the  presumption  Is  that  a  fur- 
ther description  was  unknown  to  the  com- 
plainant at  the  time  the  complaint  was  made. 
Commonwealth  v.  Thornton,  14  Gray,  41; 
Commonwealth  t.  Coy,  157  Mass.  200,  32 
N.  E.  4.  And  the  fact  that  from  knowledge 
obtained  after  the  complaint  was  made  the 
government  or  even  the  complainant  himself 
could  give  a  further  description  of  the  sub- 
stance is  immaterial.  And  that  is  so  even 
if  the  complainant  before  making  the  com- 
plaint could  by  reasonable  Inquiry  have  been 
enabled  to  give  a  further  description.  Up- 
on this  branch  of  the  case  the  simple  ques- 
tion was  whether  the  allegation  that  a  fur- 
ther description  was  unknown  to  the  com- 
plainant was  true.  In  the  absence  of  evi- 
dence to  the  contrary  the  presumption  is 
that  it  was  true,  but  when  there  is  evidence 
in  rebuttal  of  such  presumption  then  the 
question  is  for  the  Jury.  Com.  v.  Thornton, 
supra.  [3]  But,  even  If  it  be  assumed  In 
favor  of  the  defendant  that  there  was  a 
variance,  it  appears  that  the  essential  ele- 
ments of  the  crime  are  correctly  stated,  and 
it  does  not  appear  that  by  the  variance  the 
defendant  was  prejudiced  In  its  defence;  and 
hence  the  defendant  is  not  entitled  to  have 
this  exception  sustained.    R.  L.  c.  218,  !  35. 


Under  the  Instructions  the  Jury  must  have 
found  that  the  milk  which  the  defendant  had 
In  its  possession  with  intent  to  sell  contain- 
ed a  substance  which  got  into  the  milk  after 
It  had  left  the  cow;  that  this  substance 
"could  have  been  kept  from  getting  in  there 
by  ordinary,  reasonable  care  on  the  part  of 
the  persons  handling  the  milk  from  the  time 
it  left  the  cow  until  the  time  it  was  delivered 
to  the  customer."  In  answer  to  a  specific 
question  they  found  that  this  foreign  sub- 
stance was  in  whole  or  in  part  soluble  in 
milk.  It  Is  argued  by  the  defendant  that 
these  findings  are  not  warranted  by  the  evi- 
dence; but  without  reciting  the  evidence  In 
detail  we  are  of  opinion  that  they  are. 

It  is  strongly  contended  by  the  defendant 
that  the  foreign  substance  must  be  soluble 
In  the  mlllj:.  In  view  of  the  special  finding 
this  question  becomes  Immaterial  In  this  case. 
We  do  not  mean  to  intimate,  however,  that 
In  the  absence  of  such  a  finding  there  would 
have  been  anything  In  the  contention. 

The  defendant  further  contends  that  the 
statute  applies  only  to  cases  where  the  "for- 
eign substance  has  been  added  or  caused  to 
be  added  by  the  previous  voluntary  act  of 
some  person  or  persons."  So  far  as  material 
the  statute.  (Rev.  Laws,  c  56,  {  55)  upon 
which  this  complaint  is  founded  reads  as  fol- 
lows: "Whoever,  himself  or  by  his  servant 
or  agent,  •  •  •  has  in  bis  »  •  » 
possession,  with  intent  to  sell,  •  •  • 
adulterated  milk  or  milk  to  which  water  or 
any  foreign  substance  has  been  added,  or 
milk  produced  from  cows  which  have  been 
fed  on  the  refuse  of  distilleries,  or  from  sick 
or  diseased  cows,  or,  as  pure  milk,  milk 
from  which  the  cream  or  a  part  thereof  has 
been  removed,  •  •  •  shall  •  •  •  be 
punished." 

[4]  No  extended  citation  of  authorities  is 
needed  in  support  of  the  proposition  that  In 
this  class  of  cases  the  criminal  intent  is  im- 
material. See  Com.  v.  Mixer,  207  Mass.  141, 
03  N.  E.  249.  [B]  The  history  of  the  milk  leg- 
islation in  this  commonwealth  shows  conclu- 
sively the  determination  of  the  lawmaking 
power  to  protect  the  community  from  adul- 
terated or  Impure  milk.  The  ultimate  pur- 
pose is  to  have  pure  milk,  and  to  impose  upon 
milk  dealers  the  duty  of  seeing  that  the  milk 
be  such.  In  many  cases  it  would  be  prac- 
tically impossible  to  prove  that  the  foreign 
substance  had  been  purposely  added.  Nor 
does  it  make  any  diflference  to  the  consumer 
In  what  way  it  has  been  added.  The  Intent 
is  to  see  that  Impure  milk  be  not  sold,  irre- 
spective of  the  question  by  whom  or  in  what 
way  It  became  impure.  In  view  of  the  his- 
tory of  the  legislation  on  this  subject,  the 
emphasis  placed  by  the  Legislature  upon  the 
need  of  protecting  the  community  from  im- 
pure milk,  and  the  fact  that  whether  the 
foreign  substance  gets  into  the  milk  through 
a  positive  act  Intentional  or  unintentional, 
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or  by  acddent  attributable  or  not  to  negli- 
gence. Is  entirely  immaterial  so  far  as  re- 
spects the  healtb  of  tbe  consumer,  wblcb  is 
tbe  altlmate  thing  to  be  protected,  we  are 
of  opinion  that  the  statute  Is  not  limited  to 
cases  where  tbe  foreign  substance  was  added 
by  a  previous  voluntary  act  of  some  person. 
The  Inetructlons  to  the  Jury  upon  this  point 
were  sufficiently  favorable  to  tbe  jury.  There 
Is  nothing  Inconsistent  with  this  position  In 
People  V.  Bowen,  182  N.  T.  1,  74  N.  B.  489. 
dted  by  the' defendant 

[6]  R.  li.  c.  8,  I  5,  provides  that  the  word 
"person"  may  "extend  and  be  applied  to 
bodies  politic  and  corporate,"  "unless  a  con- 
trary Intention  clearly  appears."  Consider- 
ing the  evil  Intended  to  be  reached  by  this 
statute  we  are  of  opinion  that  the  word 
"whoever"  Includes  a  corporation  like  the 
defendant  See  Com.  v.  Boston  &  Worcester 
R.  R.,  U  Cush.  612;  Com.  v.  Boston  Adver- 
tising Co..  188  Mass.  348,  74  N.  E.  601,  69  L. 
R.  A.  817,  106  Am.  St.  Rep.  494;  Com.  t. 
N.  T.  G  &  H.  R.  R.,  206  Mass.  417,  92  N.  B. 
766.  The  case  Is  clearly  distinguishable  from 
Benson  v.  Monson  8e  Brlmfleld  Manuf.  Co.,  9 
Mete.  S62. 

Exertions  overmled. 


(208   Man.  628) 

O'BRIEN  V.  SHEA 

(Supreme  Jodicial  Court  of  MassaclinBetta. 
Suffolk.     May  16,  1911.) 

1.  StjRDAT  (8  24*)— Sunday  Ooktbaotb— Ac- 
tion ON— INSTBDCTIONS. 

While  one  who  contracts  for  the  occupa- 
tion of  a  house  on  Sunday  may  not  be  liable 
for  the  contract  rental,  under  the  statnte  (Rev. 
Laws,  c.  98,  t  2)  forbidding  Sunday  contracts, 
his  subsequent  occupation  of  the  house  might 
render  him  liable  to  the  owner,  not  on  the  theory 
of  ratification,  but  as  upon  an  informal  adop- 
tion of  the  terms  of  the  former  agreement,  so 
that,  when  sued  for  the  rent  under  the  Sunday 
contract,  a  directed  verdict  for  defendant  was 
properly  refused. 

[EM.  Note. — ^For  other  cases,  see  Sunday,  Cent 
Dig.  8  58;   Dec  Dig.  8  24.*] 

2.  Appeal  and   Ebrob  (8  173*)— Objection 
Below — Necessity. 

Where  defendant,  who  had  occupied  a  house 
under  a  contract  therefor  made  on  Sunday, 
failed  to  raise  the  question  at  tbe  trial  whether 
plaintiff  could  recover  tbe  contract  rental  under 
the  drcnmstances,  he  could  not  raise  it  on  ap- 
°peal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  1079-1120;  Dec  Dig.  8 
173.*] 

3.  Landlobd  and  Tenant  (8  207*)— Rent- 
Actions— Instructions. 

Where  a  defendant,  sued  for  the  rent  of  a 
cottage  under  an  alleged  agreement  with  the 
owner,  claimed  that  he  was  not  liable  for  rent, 
baving  taken  it  under  an  arrangement  with  tbe 
mortgagee,  whom  the  owner  intended  to  hold 
for  the  rentj  and  that  he  had  not  made  the 
agreement  with  the  owner,  the  intention  of  tbe 
owner  was  not,  of  itself,  decisive  of  the  liability 
of  tbe  defendant;  and  hence  instructions  in 
substance  declaring  that.  If  tbe  owner  intended 


to  hold  tbe  mortgagee,  tbe  defendant  Is  not  lia- 
ble, were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  8  207.*] 

4.  Tbiai  (8  244*)  —  Instructions  —  Pbomi- 
nencb  of  Particulab  Matters. 

In  an  action  for  rent,  under  an  alleged 
agreement  which  the  defendant  denied,  be  could 
not  have  the  trial  judge  single  out  the  circum- 
stances favorable  to  his  defense  and  charge  tbe 
jury  upon  tiiem. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  577-581 ;    Dec  Dig.  8  244.*] 

5.  Tbial  (8  244*)  —  Ihstructionb  —  Pbomi- 
hence  of  Pabticulab  Mattebs. 

Where  the  controverted  facts  are  material, 
the  trial  court  should  not  pick  out  the  undis- 
puted facts  and  charge  upon  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  677-581;    Dec  Dig.  8  244.*] 

6.  Appeal  and  Bbbob  (8  178*)  —  Pbesenta- 
TioN  OF  Grounds  of  Review  in  Coubt  Bb> 
LOW — Necessity. 

Where  the  defendant  in  an  action  at  law 
did  not  in  the  court  below  raise  the  question 
that  a  contract  was  illegal,  because  made  on 
Sunday,  he  cannot  raise  it  on  appeal;  for,  un- 
der Rev.  Laws,  c.  173,  8  117,  only  those  ex- 
ceptions preserved  below  are  transmitted  to  the 
appellate  court,  and  that  tribunal  does  not  have 
the  whole  case  before  it 

[E<d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  88  1079-1120;  Dec  Dig.  8 
173.*] 

7.  Appeal  and  Ebbob  (8  173*)— Pbebenta- 
TioN  OF  Grounds  of  Review  in  Court  Be- 
low—Equity Cases— Necessity. 

In  an  equity  case,  where  the  whole  case 
oomes  before  tbe  appellate  conrt,  the  objection 
that  a  contract  is  illegal,  especially  when  the 
illegality  amounts  to  a  very  high  crime,  may  be 
for  the  first  time  raised  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  8  173.*] 

8.  Sunday  (8  2*)— Statutes— Validitt. 

Rev.  Laws,  c  98,  8  2,  which  makes  it  a 
misdemeanor  to  do  work  or  carry  on  any  busi* 
ness  on  Sunday,  is  a  valid  police  regulation. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  8  2 ;   Dec.  Dig.  8  2.*] 

9.  'Sunday  (8  11*)— Contbacts—Aotionb— De- 
fenses. 

Rev.  Laws,  c  98,  8  2,  making  it  a  misde- 
meanor to  do  work  or  carry  on  any  business  on 
Sunday,  if  properly  pleaded,  is  a  complete  bar 
to  the  enforcement  of  any  ordinary  contract 
made  on  that  day. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Gent 
Dig.  8  30;  Dec  Dig.  8  U.*] 

10.  Sunday  (8  24*)— Contbacts—Aotionb— 
Duty  of  Coubt. 

In  an  action  on  a  Snnday  contract  where 
the  defendant  has  not  raised  the  point  that  it 
is  illegal,  it  la  not  the  absolute  duty  of  the  trial 
judge  of  bis  own  motion  to  refuse  a  recovery 
upon  such  contract ;  for  while  he  has  tbe  power 
to  refuse  a  recovery,  yet,  as  tbe  burden  is  upon 
the  defendant  to  plead  and  present  the  lllpgality 
of  tbe  contract,  it  is  not  compulsory  for  the 
trial  judge  to  refuse  recovery. 

[Ed.  Note.— For  other  cases,  see  Sunday,  Cent 
Dig.  8  58 ;   Dec  Dig.  8  24.*] 

Exceptions  from  Saperior  Conrt,  Suffolk 
County ;  Jabez  Fox,  Judge. 

Action  by  Mary  A.  O'Brien  against  John 
H.  Shea.  Verdict  for  plaintiff,  to  which  de- 
fendant excepts.    Exceptions  overruled. 
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This  was  an  action  for  tbe  unpaid  rent  of 
a  cottage.  The  plaintiff  Introduced  evi- 
dence that  the  defendant  agreed  to  pay  $100 
rent;  while  the  defendant  Introduced  evi- 
dence that  plaintiff's  cottages  were  mort- 
gaged to  one  McNeil,  and  that  on  his  sug- 
gestion, a  number  of  the  cottages  being  va- 
cant, the  defendant  was  allowed  to  occupy 
one  rent  free  to  attract  other  tenants.  There 
was  further  evidence  that  the  plaintiff  in- 
tended and  had  attempted  to  hold  McNeil 
for  the  rent.  The  uncontradicted  testimony 
showed  that  the  alleged  contract.  If  made, 
was  made  on  Sunday;  but  the  point  was 
not  raised  by  the  pleadings  or  at  the  trial, 
except  so  far  as  Implied  in  the  first  instruc- 
tion, asked  by  defendant,  and  refused.  The 
following  Instructions,  requested  by  the  de- 
fendant, were  refused: 

"(1)  Upon  all  tbe  evidence  tbe  plaintiff  is 
not  entitled  to  recover." 

"(3)  If  the  Jury  flnd  that  the  plaintiff's 
husband  as  her  agent  had  general  charge  of 
the  property  in  question,  and  permitted  Mo- 
Nell  to  arrange  for  the  occupancy  of  the 
same  by  the  defendant,  holding  and  Intend- 
ing to  hold  said  McNeil  for  any  sum  that 
might  be  due  for  the  occupancy  of  the  prem- 
ises In  question,  the  plaintiff  Is  not  entitled 
to  recover. 

"(4)  If  the  plaintiff  or  her  husband  as  her 
agent  Intended  to  bold  Mr.  McNeil  account- 
able as  mortgagee  in  possession  or  otherwise 
for  the  rent  of  the  property  in  question  dur- 
ing its  occupancy  by  tbe  defendant,  the 
plaintiff  Is  not  entitled  to  recover." 

"(7)  If  the  Jury  find  that  no  bill  was  ever 
rendered  the  defendant,  and  the  plaintiff's 
husband  as  her  agent  attempted  to  recover 
the  amount  .in  question  in  a  suit  against 
McNeil  begun  In  August,  1905,  and  that  the 
present  action  was  not  begun  until  over 
three  years  after  defendant  left  the  prem- 
ises, they  may  consider  these  circumstances 
upon  the  question  of  whether  the  plaintiff 
Intended  to  hold  McNeU  or  the  defendant  for 
the  rent  in  question. 

"(8)  If  the  Jury  And  that  the  plaintiff  in- 
tended to  hold  McNeil  for  the  rent  in  ques- 
tion, she  cannot  recover  in  this  action." 

J.  A.  McGeough,  for  plaintiff.  I.  B.  Clark 
and  G.  F.  Ordway,  for  defendant. 

SHELDON,  J.  til  There  was  no  error  in 
the  court's  refusal  to  rule  absolutely  that  the 
plaintiff  was  not  entitled  to  recover.  The 
defendant's  argument  as  to  this  rests  entire- 
ly upon  his  claim  that  according  to  the  un- 
contradicted evidence  the  contract  of  hire 
between  the  parties  was  made  on  Sunday 
and  80  could  not  support  an  action.  R.  L.  c. 
98,  f  2;  St.  1904,  a  480,  |  2;  Day  v.  Mc- 
Allister, 15  Gray,  433;  Stewart  T.  Thayer, 
168  Mass.  519,  47  N.  E.  420,  60  Am.  St  Bep. 
407;  Horn  v.  Dorchester  Mutual  Ins.  Co., 
199  Mass.  634,  85  N.  R  853.  But  even  If  this 
position  were  open  to  him,  the  Instruction 
requested  could  not  have  been  given;    for 


although  the  defendant  might  have  entered 
upon  his  occupation  of  the  plaintiffs  prem- 
ises under  a  void  agreement,  yet  by  reason 
of  his  subsequent  occupation  under  the  right 
of  the  plaintiff  he  could  have  been  held  lia- 
ble tc  her,  not  on  tbe  ground  that  the  void 
agreement  had  been  ratified  so  as  to  be  in  ef- 
fect from  the  beginning,  but  because  it  comd 
be  found  from  tbe  conduct  of  the  parties 
that  they  bad  subsequently  without  formal- 
ity adopted  its  provisions.  Miles  y.  Janv- 
rln,  200  Mass.  614,  86  N.  B.  785;  Shepley 
V.  Henry  Siegel  Co.,  203  Mass.  43,  88  N.  E. 
1095.  [2]  We  need  not  consider  whether  in 
that  case  the  plaintlflcould  recover  the  sum 
stipulated  for  on  Sunday  or  whether  her  re- 
covery could  be  only  for  tbe  fair  valae  of 
tbe  defendant's  occupation  (Cranson  v.  Goss, 
107  Mass.  439,  441,  442,  9  Am.  Bep.  45),  for 
this  point  was  not  takffli  at  the  trial,  no 
question  of  pleading  was  raised,  and  the 
only  exceptions  were  to  the  refusal  to  give 
the  defendant's  first,  third,  fourth,  seventh 
and  eighth  requests. 

[8]  The  other  requests  were  rightly  re- 
fused. If  there  was  such  an  agreement  be- 
tween the  parties  as  the  plaintiff  claimed, 
the  relations  between  the  plaintiff  and  the 
mortgagee  became  immaterial.  Those  rela- 
tions were  no  doubt  important  for  the  Jury 
to  consider  in  determining  what  if  any 
agreement  or  understanding  had  been  reach- 
ed between  tbe  plaintiff  and  the  defendant; 
but  her  intention  as  to  what  claim  she  would 
make  on  the  mortgagee  was  not  necessarily 
decisive  of  the  issue  in  this  case.  The  re- 
fusal to  give  the  third,  fourth  and  eighth  re- 
quests was  right 

[4]  Nor  was  It  wrong  to  refuse  to  give  the 
seventh  request  The  defendant  could  not 
require  the  judge  to  single  out  the  circum- 
stances favorable  to  the  defence  and  Instruct 
the  Jury  to  consider  these.  It  might  have 
seemed  to  the  Jury  to  make  the  intention  of 
the  plaintiff  as  to  the  mortgagee  the  control- 
ling feature  of  the  case,  whereas  It  was 
really  only  one  of  the  circumstances  to  be 
weighed.  Green  v.  Boston  &  Lowell  B.  B., 
128  Mass.  221,  227,  35  Am.  Rep.  370;  Do- 
laney  v.  Hall,  180  Mass.  524;  Bugbee  t 
Kendricken,  182  Mass.  349;  Murphy  v.  Bos- 
ton &  Albany  R.  R.,  133  Mass.  121,  126; 
Hopcraft  v.  Klttredge,  102  Mass.  1,  37  N. 
E.  768;  Lakeside  Manuf.  Co.  y.  Worcester,  ■ 
186  Mass.  552,  558,  559,  72  N.  E.  81.  As  In 
the  case  last  cited,  this  instruction  might 
have  confused  and  misled  the  Jury.  [S]  Nor 
was  the  Judge  required  to  pick  out  uncontro- 
verted  facts  and  rule  upon  them,  for  the 
disputed  facts  were  material.  Pierce  t, 
O'Brien,  189  Mass.  58,  61,  75  N.  B.  61.     • 

[$]  The  defendant  complains  that  the  ver- 
dict for  the  plaintiff  rested  only  upon  the 
finding  that  he  occupied  her  cottage  under 
an  express  agreement  with  her  for  the  pay- 
ment of  rent,  and  that  on  the  evidence  this 
agreement  was  made  on  Sunday,  and  so  that 
the  verdict  cannot  be  sustained.    Bat  this 
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point  was  not  brongbt  to  the  attention  of  the 
judge  at  the  trial  or  taken  In  any  way  In 
the  superior  court  The  whole  case  Is  not 
before  us.  We  can  deal  only  with  the  ex- 
ceptions that  were  saved  and  allowed,  and 
can  consider  only  the  questions  raised  by 
these.  R.  L.  c.  173.  §  117 ;  Llttlefleld  t.  Oil- 
man, 207  Mass.  639,  93  N.  E.  809;  Bond  v. 
Bond,  7  Allen,  1,  6,  referred  to  In  Webb  v. 
Hanley,  206  Mass.  299,  305,  92  N.  E.  429; 
McRae  y.  Locke,  114  Mass.  96,  97;  Rich 
V.  Lancaster  Railroad,  114  Mass.  514;  Jar- 
vis  T.  Mitchell,  99  Mass.  630,  632;  Com.  t. 
Althause,  207  Mass.  S2,  45,  93  N.  E.  202. 
Such  cases  as  Parrott  ▼.  Mexican  Central 
By.,  207  Mass.  184,  190,  93  N.  E.  590,  and 
Vemailye  v.  Western  Union  Tele.  Co.,  207 
Mass.  401,  93  N.  E.  636,  do  not  help  the  de- 
fendant; for  this  point  was  not  only  not  re- 
ferred to  by  counsel  or  raised  at  the  trial, 
but  it  was  not  open  on  the  pleadings.  [7]  A 
different  rule  may  be  applied  in  eqnlty  where 
the  whole  case  comes  before  this  court  on 
appeal,  especially  when  the  ill^ality  amounts 
to  a  very  high  crime,  as  in  Dunham  v.  Pres- 
by,  120  Mass.  285.  No  contention  can  be 
made  in  this  court  upon  a  point  which  was 
not  taken  in  the  superior  court.  Colvin  v. 
Peabody,  155  Mass.  104,  29  N.  B.  59 ;  Barker 
V.  Lawrence  Manuf.  Co.,  176  Mass.  203,  57 
N.  B.  366;  Henderson  v.  Rasrmond  Syndi- 
cate, 183  Mass.  443,  446,  67  N.  B.  427;  How- 
ard V.  fall  River  Iron  Works,  203  Mass.  273, 
277,  89  N.  E.  615.  We  cannot  set  aside  the 
verdict  on  this  ground. 

But  it  is  said  that  the  plaintiff  was  al- 
lowed to  go  to  the  Jury  upon  her  claim  that 
an  express  contract  had  been  made  between 
her  and  the  defendant,  although  it  then  ap- 
peared that  the  contract  was  made  on  Sun- 
day, and  80  was  illegal  and  void.  The  con- 
tention is  that  no  court  will  consciously  lend 
its  aid  to  the  enforcement  of  an  illegal  con- 
tract Claflin  V.  United  States  Credit  Sys- 
tem, 165  Mass.  501,  503,  43  N.  E.  293,  52 
Am.  St  Rep.  528,  and  cases  cited.  It  is  said 
that  for  this  reason,  although  that  defence 
was  not  pleaded  and  the  point  was  in  no 
way  called  to  his  attention,  the  Judge  at 
the  trial  onght  of  bis  own  motion  to  have 
interfered  and  to  have  ruled  that  the  ac- 
tion could  not  be  maintained  upon  the  ex- 
press contract,  and  that  this  court  ought 
now,  although  having  before  it  only  specific 
exceptions  which,  as  we  have  seen,  do  not 
raise  this  point,  to  order  a  new  trial  in  or- 
der tliat  the  error  of  the  Judge  of  the  su- 
perior court  may  be  corrected.  It  is  at  least 
doubtful  whether  tliis  court  has  the  power 
to  take  such  action  under  the  provisions  of 
R.  L.  c.  156,  S  3.  Com.  v.  Scott,  123  Mass. 
418,  420.  But  we  need  not  determine  that 
question;  for  la  our  opinion  the  judge  at 
the  trial  was  not  bound  to  make  the  ruling 
contended  for. 

[a,  8]  The  illegality  in-  this  case  was  the 
violation  of  the  statute  already  referred  to 
which  forbids  the  doing  of  any  work,  or  busi- 


ness on  Sunday.  This  is  a  valid  police  regu- 
lation (Com.  V.  Has,  122  Mass.  40),  and  if 
the  defence  is  properly  pleaded,  is  a  com- 
plete bar  to  the  enforcement  of  any  ordinary 
contract  made  on  that  day.  [10]  And  it  may 
be  assumed  that  the  Judge  at  the  trial  might 
of  his  own  motion  havd  rul^  upon  the 
question  in  favor  of  the  defendant,  if  he  had 
seen  fit  to  do  so,  and  that  the  plaintiff  would 
then  have  had  no  right  of  'exception.  But 
the  defendant,  not  having  raised  the  qnea- 
tion,  could  not  require  this  to  be  done.  As 
was  said  by  Gray,  C.  J.,  in  Cardoze  v.  Swift, 
113  Mass.  250,  262,  the  defendant  had  no 
right  to  offer  evidence  of  snch  illegality,  "or 
even  to  avail  himself  of  it  when  disclosed  in 
the  plaintiff's  testimony,  if  the  court  [did] 
not  refuse  to  entertain  the  case."  Granger 
V.  Ilsley,  2  Gray,  521;  Bradford  v.  Tlnkham, 
6  Gray,  494;  Goss  v.  Austin,  11  Allen,  525; 
Geer  v.  Putnam,  10  Mass.  312,  explained  in 
Robeson  v.  French,  12  Mete.  24,  46  Am.  Dec. 
236 ;  Pratt  v.  Langdon,  97  Mass.  97,  98  Am. 
Dec.  61;  Cassidy  v.  Farrell,  109  Mass.  397; 
Suit  V.  Woodhall,  116  Mass.  547;  Goddard 
V.  Rawson,  130  Mass.  97;  Doherty  v.  Ayer, 
197  .Mass.  241,  248,  83  N.  E.  677,  14  L.  R. 
A.  (N.  S.)  816,  125  Am.  St  Rep.  355.  Many 
other  cases  might  be  cited  to  the  same  effect 
if  there  were  occasion  to  do  ao.  See  for 
example  those  collected  In  37  Cyc.  571,  572. 
But  the  very  fact  that  the  defendant  in  a 
case  like  this  has  no  right  to  prove  the  il* 
legality  and  have  it  considered  unless  he  has 
pleaded  it  goes  far  to  show  that  there  is  no 
imperative  obligation  upon  the  Judge  to  in- 
terfere and  refuse  to  entertain  the  action 
by  reason  of  the  illegality.  Were  it  other- 
wise, a  defendant  always  would  be  allowed 
to  raise  the  question,  regardless  of  the  state 
of  the  pleadings;  every  plaintiff  would  un- 
derstand that  it  was  for  him  to  prove  the 
legality  of  his  contract  as  Indeed  has  been 
held  in  a  few  scattering  cases,  and  would 
be  prepared  to  do  so.  Certainly  the  court 
would  not  wilfully  shut  Its  eyes,  and  refuse 
to  allow  them  to  be  opened,  so  as  to  plead 
Ignorance  of  the  illegality  which  it  was  sanc- 
tioning. 

It  is  believed  ttiat  in  actions  at  law  like 
the  one  at  bar,  in  which  the  defence  of  Il- 
legality has  not  been  set  up,  the  court  will 
recognize  no  absolute  duty  to  interfere  and 
of  its  own  mere  motion  to  sustain  a  de- 
fence not  set  up  by  the  party,  and  gener- 
ally will  not  so  interfere,  unless,  first  the 
plaintiff's  declaration  shows  that  he  relies 
upon  an  illegal  agreement  or  violation  of 
law,  or,  secondly,  unless  he  has  been  obliged 
to  show  his  own  guilt  in  fully  proving  his 
case.  Under  the  first  of  these  heads  come 
such  cases  as  Claflin  v.  United  States  Credit 
System,  165  Mass.  501,  43  N.  E.  293,  62  Am. 
St  Rep.  628,  Hazelton  v.  Sheckels,  202  U 
S.  71,  26  Sup.  Ct  567,  50  L.  Ed.  939,  and 
Isler  V.  Branson,  6  Humph.  (Tenn.)  277.  In 
the  second  class  are  included  snch  cases  as 
Oscanyan  ▼.  Arms  Co.,  103  U.  8.  261.  28 
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L.  Ed.  539,  Thomas  t.  Richmond,  12  WalL 
349,  20  I*  Ed.  453,  Fowler  v.  Scully,  72  Pa. 
456,  13  Am.  Rep.  699,  and  Alford  T.  Burke, 
21  Ga.  46,  68  Am.  Dec.  449. 

In  many  of  the  cases  which  have  been  re- 
lied on  In  behalf  of  the  defendant,  the  point 
was  raised  In  the  pleadings,  either  by  arer- 
mcnts  In  the  answer,  by  agreed  statements 
of  facts,  or  otherwise.  See,  for  example, 
Llbby  V.  Downey,  5  Allen,  299 ;  Smith  v.  Ar- 
nold, 106  Mass.  269;  Palmer  t.  Kelleber,  111 
Mass.  320;  Eaton  ▼.  Kegan,  114  Mass.  433; 
Preseott  v.  Battersby,  119  Mass.  285;  Snell 
T.  Dwlght,  120  Mass.  9;  Baldwin  v.  Con- 
necticut Mutual  Ins.  Co.,  182  Mass.  389,  65 
N.  E.  837;  Kennedy  v.  Welch,  196  Mass. 
602,  83  N.  B.  11.  In  Horn  ▼.  Dorchester  Mu- 
tual Ins.  Co.,  199  Mass.  534.  85  N.  E.  853,  the 
plaintiff  was  allowed  to  rely  on  the  illegality 
of  the  surrender  set  up  by  the  defendant 
As  the  parties  were  at  issue  on  the  answer, 
the  case  stood  as  if  the  plaintiff  had  set 
up  the  defence  by  replication.  B.  L.  a  173, 
I  31. 

There  are  some  decisions  and  some  state- 
ments in  the  books  at  variance  with  our 
conclusion.  Heffron  v.  Daly,  133  Mich.  .613, 
95  N.  W.  714;  Richardson  ▼.  Buhl,  77  Mich. 
632.  43  N.  W.  1102,  6  L.  R.  A.  457;  Pietsch 
▼.  Pietsch,  245  111.  454.  92  N.  B.  326,  29  L. 
R.  A.  (N.  S.)  218;  Escambia  Land  Co.  v. 
Perry  Pass  Inspectors'  &  Shippers'  Associa- 
tion, 59  na.  239,  52  Sontb.  715.  See,  also, 
the  cases  collected  In  15  Am.  ft  Bng.  Encyc. 
of  Law  (2d  Ed.)  1015,  not  all  of  which,  how- 
erer,  uphold  the  statement  of  the  text  But 
we  feel  that  the  result  which  we  have  reach- 
ed is  snpported  both  by  principle  and  by  au- 
thority. 

Exceptions  overruled. 


(m  Man.  68) 

DB  ANGEIX)  T.  BOSTON  ELEVATED 

RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    May  18,  1911.) 

Mabteb  and  Servant  (|  155*) — ITIJWIJSB  TO 

Servant— Obviods  Danqebs. 

Where  an  adult  servant  was  instructed  to 
dean  a  machine  the  wheels  of  which  were  in 
motion,  the  dsiiKer  of  havine  his  hand  drawn  in 
between  the  large  wheel  and  an  iron  ^ard  was 
obvious,  and  the  master  was  not  liable  for  a 
failure  to  instruct  him  as  to  such  danger. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  310 ;   Dec.  Dig.  i  155.»1 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; John  F.  Brown,  Judge. 

Action  by  Andrea  De  Angelo  against  the 
Boston  Elevated  Railway  Company.  There 
was  a  verdict  for  defendant  and,  on  report 
to  the  Supreme  Judicial  Court  Judgment 
was  entered  on  the  verdict 

Frederick  J.  Daggett  and  Francis  P.  Gar- 
land, for  plaintiff.  William  O.  Thompson 
and  F.  Delano  Putnam,  for  defendant. 


HAMMOND,  J.  The  plaintiff  was  given  a 
piece  of  cotton  waste  and  told  to  clean  a 
large  machine  while  the  wheels  were  in  mo- 
tion. While  he  was  doing  the  work,  the 
waste  was  drawn  In  between  the  large  wheel 
and  an  Iron  guard  by  suction  caused  by 
wind,  and  before  the  plaintiff  let  go  bis  left 
hand  was  drawn  In  and  Injured. 

The  plaintiff  says  he  was  Ignorant  of  the 
danger  of  his  hands  being  drawn  in,  and  that 
the  defendant  or  the  superintendent  who 
gave  the  order  was  negligent  In  not  inform- 
ing him  of  this  danger. 

The  plaintiff  was  a  man  of  full  age.  The 
danger  of  having  his  hand  drawn  in  was 
plain  and.  obvious  and  the  defendant  had 
no  reason  to  anticipate  that  the  plaintilf 
needed  Instructions,  nor  was  he  under  any 
duty  to  give  him  warning.  See  Cbmlel  v. 
Thomdlke  Co.,  182  Mass.  112,  66  N.  B.  47, 
and  cases  cited. 

Judgment  on  the  verdict 

(209  Hara.  60) 

MAGNEB  V.  B0S5T0N  ELKVATBD  RT.  CO. 

CONNORS  V.  SAME. 

(Supreme  Judicial  Court  of  Massachosetta. 

Suffolk.    May  18,  1911.) 

Street  Railboads  (|  117*)— Action  for  Iif« 
JURIES  —  Question  fob  Jury  —  Contbibo* 
TORT  Negligence. 

Where  one  approaches  a  street  railroad 
crossing,  and  stops  to  allow  a  team  to  pass  in 
front  of  him,  the  question  whether  his  failnrs 
to  look  around  during  the  momentary  passing 
is  negligence,  contributory  to  his  injury  on  the 
crossing  by  a  street  car,  is  for  the  jary. 

[Ed.  Note.— For  other  cases,  ree  Street  Rail- 
roads, Cent  Dig.  §8  239-257;  Dec.  Dig.  1 117.*] 

Exceptions  from  Superior  Court  Suffolk 
County ;  Frederick  Lawton,  Judge. 

Actions  by  John  J.  Magner  and  by  Sarah 
A.  Onnora  against  the  Boston  Elevated 
Railway  Company.  Judgments  for  defend- 
ant, and  plaintiffs  bring  exceptions.  Excep- 
tions sustained. 

J.  J.  Mansfield,  J.  J.  Gearin,  and  J,  V, 
(Treed,  for  plaintiffs.  J.  B.  Hanntgan,  for  d^ 
fendant 

SHELDON,  J.  While  these  cases  are  very 
dose,  the  majority  of  the  court  are  of  opin- 
ion that  they  should  have  been  left  to  the 
Jury.  The  plaintiffs  were  not  necessarily 
negligent  In  starting  to  cross  Harrison  ave- 
nue as  they  were  passing  along  Beach  street 
Their  stopping  on  the  crossing  to  allow  a 
team  to  pass  In  front  of  them  could  be  found 
to  have  been  merely  a  proper  act  of  precau- 
tion. Their  failure  to  look  around  during 
this  momentary  pause  was  not  decisive  ot 
negligence.  Murphy  v.  ArmBtrong  Transfer 
C!o.,  167  Mass.  199,  46  N.  B.  93,  and  cases  cit- 
ed. The  cases  differ  from  Byrne  v.  Boston 
Elevated  By.,  108  Mass.  444,  85  N.  B.  78, 
Callaghan  v.  Boston  Elevated  Ry.,  200  Mass. 
450.  86  N.  B.  767,  or  Smith  v.  Benton  Blevat- 


*F«r  other  cases  see  saiue  topic  and  section  NUMBER  In  Dec.  Dlx.  A  Am.  Dig.  Key  No.  Series  t  Rep'r  Indexes 
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ed  By.,  202  Mass.  489,  88  N.  E.  1093.  See 
Hennessey  v.  Taylor,  189  Mass.  683,  76  N. 
E.  224,  3  L.  R.  A.  (N.  S.)  345;  Hunt  ▼.  Old 
Colony  Street  Railway,  206  Mass.  11,  01  N. 
B,  883;  Kerr  v.  Boston  Elevated  Railway, 
188  Mass.  434,  74  N.  B.  669 ;  Sllva  v.  Boston 
Elevated  Ry.,  183  Mass.  249,  66  N.  E.  808; 
Howland  v.  Union  Street  Ry.,  150  Mass.  86, 
22  N.  E.  434.  The  case  last  cited  closely  re- 
sembles those  now  before  ns. 

It  does  not  api)ear  to  have  been  disputed 
that  there  was  evidence  of  negligence  for 
which  the  defendant  was  responsible. 

Elzceptlons  sustained. 


(208  Mass.  SO) 

CHANDLER  v.  MATHBSON  CO. 
(Supreme  Judicial  Court  of  Massachosetts. 
Plymouth.     May  17,  1911.) 
HiOHWATS  (i  184*)— Use  of  Highway— Ques- 
tions FOB  THE  JUBT. 

In  an  action  for  injuries  received  in  a  col- 
lision with  an  automobile,  the  question  of  negli- 
gence, in  accordance  with  the  general  rule  in 
such  cases,  wbere  the  law  requires  each  traveler 
to  use  the  highway  with  due  regard  for  the 
rights  of  others,  held,  under  the  evidence,  to  be' 
for  the  jury. 

[Ed.  Note.— E\>r  other  cases,  see  Highways, 
Dee.  Dig.  S  184.»] 

Report  from  Supreme  Judicial  Court,  Ply- 
mouth County. 

Action  by  George  H.  Chandler  against  the 
Matheson  Company.  There  was  a  judgment 
for  plaintilT,  and  the  court  refused  to  allow 
defendant's  bill  of  exceptions,  and  the  case 
was  beard  on  a  report  upon  a  petition  to 
prove  exceptions,  a  commissioner  having 
been  appointed.     Exceptions  overruled. 

This  is  an  action  of  tort  for  injuries  to  the 
plaintitr  and  bis  wagon,  the  result  of  a  col- 
lision between  an  automobile  on  the  road 
running  from  Harshfield  to  Marshfleld  Hills. 
At  the  trial  In  the  superior  court  it  appeared 
in  evidence,  and  the  Jury  might  have  found, 
that  the  plaintiff  was  an  undertaker,  residing 
in  Marshfleld,  and  that  on  the  evening  of 
August  12, 1907,  be  was,  in  the  course  of  his 
business,  called  to  that  part  of  Marshfleld 
called  "Marshfleld  HUls";  that  between  10 
and  11  o'clock  In  the  evening,  as  be  was 
driving  home  over  the  road  generally  used 
by  travelers  going  fifom  Boston  to  Brant 
Rock,  a  collision  occurred  between  bis  vehicle 
and  an  automobile,  belonging  to  the  defend- 
ant and  being  driven  by  ft  person  in  Its  gen- 
eral employ,  which  was  being  demonstrated 
to  one  Batchelder,  a  prospective  purchaser. 
At  the  point  where  the  accident  occurred  the 
traveled  part  of  the  way  was  nearer  to  the 
side  of  the  road  on  which  the  plaintiff  was 
driving  (his  right)  than  it  was  to  the  other 
side  of  the  road,  and  for  500  feet  between 
the  two  vehicles,  as  they  approached  the 
point  where  the  accident  occurred,  the  road 
was  level  and  straight    When  the  plaintiff 


saw  the  approaching  automobile,  he  turned 
out  so  that  his  left  rear  wheel  was  about 
in  the  rut  nearest  the  side  of  the  road  on 
which  he  was  traveling  (his  right)  when  the 
collision  occurred,  and  his  left  forward  wheel 
was  a  little  to  the  right  of  the  rut  The 
plaintiff  testified:  "I  turned  way  out  Into 
the  ditch.  I  drove  my  horse  out  of  the  road- 
way into  the  grass,  so  that  she  was  walking 
out  of  the  traveled  part  of  the  road  in  the 
grass."  The  defendant's  automobile  was  be- 
ing driven  at  the  rate  of  16  to  20  miles  an 
hour  toward  Boston,  and  was  running  in  the 
traveled  part  of  the  way  at  the  time  of  the 
coIliBion.  The  driver  of  the  auto  had  not 
turned  out  of  the  ruts  or  worn  part  of  the 
road  at  all  when  the  accident  occurred,  al- 
though the  plaintiff  was  blinded  by  the  lights 
on  the  automobile  Just  before  the  collision, 
and  could  not  see  how  close  the  automobile 
was  to  him.  The  defendant  offered  no  evi- 
dence and  at  the  end  of  the  plaintlCTs  case 
rested  and  asked  the  court  tliat  a  verdict  be 
directed  In  Its  favor.  The  court  refused  to 
order  a  verdict  for  the  defendant,  to  which 
the  defendant  excepted  and  the  Jury  found 
for  the  plaintiff  for  $6,877.  Robert  F.  Ray- 
mond, J.,  did  not  allow  a  bill  of  exceptions 
filed  by  defendant,  and  the  case  came  before 
the  Supreme  Judicial  Ck>nrt  on  a  report  upon 
a  petition  to  prove  the  exceptions;  a  commis- 
sioner having  beoi  appointed  to  pass  upon 
the  truth  of  the  same. 

WlHard  Howland  and  0.  A.  Warren,  tot 
plaintiff.  H.  CJ.  Sawyer  and  W.  V.  Taylor, 
for  defendant 

HAMMOND,  J.  While  the  plaintiff  was 
driving  upon  the  highway  a  collision  occur- 
red between  his  carriage  and  an  automobile 
driven  by  a  servant  of  the  defendant  In 
cases  of  collision  between  travelers  upon  the 
highway,  where  the  law  requires  that  each 
traveler  shall  use  the  way  with  due  regard 
for  the  rights  of  every  other,  the  question  of 
the  care  or  negligence  of  either  traveler,  de- 
pending for  solution  as  It  does  upon  a  variety 
of  circumstances  about  any  one  of  which  the 
evidence  may  be  conflicting,  is  generally  for 
the  Jury.  After  a  careful  reading  of  the  evi- 
dence we  are  of  opinion  that  the  questions 
of  due  care  of  the  plaintiff  and  n^ll|:ence 
of  the  defendant's  servant  were  for  the  Jury. 

Exceptions  overruled.' 


(208  Mass.   593) 

MANUFACTURERS'  BOTTLE  00.  T. 

TATLOR-STITES  GLASS  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    May  18,  1911.) 

1.  Pleading  (8  138*)— Declabatiok  in  Skt- 
Off— What  Oonstitdtes. 

A  declaration  in  set-off,  authorised  by  Rev. 
Laws,  e.  174.  is  a  statement  of  a  cause  of  action 
in  favor  of  the  defendant  for  the  amount  claim- 
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ed,  constituting  in  substance  In  most  particnian 
an  independent  suit  to  reooTer  the  sam  alleged 
to  be  dae,. 

[Ed.  Mote.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  286;  Dec.  IMg.  i  138.*] 

2.  Abatement  and  Revivax.  (8  5*)— Plea  in 
Abatement— Otkeb  Action  Pending. 

The  pendency  of  an  action  by  a  defendant 
in  the  form  of  a  declaration  in  set-off  is  good 
ground  for  a  plea  in  abatement  for  "other  action 
pending"  to  another  action  on  the  same  cause. 
[Ed.  Note.— For  other  cases,  see  Abatement 
and  RevJTal,  Cent.  Dig.  $i  27-30;    Dec.  Dig. 

8.  Abatement  and  Revivai.  (|  6*)  — Otheb 
Action  Pending— Unavaiiablb  Set-Off— 

DI8UI8SAX.. 

Where  a  claim  sued  on  had  been  previously 
pleaded,  as  a  set-off  in  a  former  action,  and  was 
unavailable  as  such  because  it  was  unliquidated, 
.a  plea  in  abatement  of  "other  action  pending" 
in  a  subsequent  suit  on  the  claim,  because  of 
such  set-off  in  the  former  suit,  was  unsustain- 
able; it  appearing  that  the  insufficiency  of  the 
set-off  had  been  determined  -  adversely  to  the 
ple^ider  before  determination  of  the  plea  in 
abatement. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {$  85-37;    Dec.  Dig. 

»e.«] 

Ezc^ptiona  from  Superior  Court,  Suffolk 
County ;   Lorauus  E.  Hltohcock,  Judge. 

Action  by  tbe  Manufacturers'  Bottle  Com- 
pany against  the  Taylor-Stites  Glass  Com- 
pany. From  an  order  overruling  a  plea 
in  abatement,  defendant  brings  exceptions. 
Overruled. 

Wm.  Gbarak  and  Jacob  L.  Wiseman,  for 
plaintiff.  Fowler,  Bauer  &  Eeimey,  for  de- 
fendant 

.  KNOWLTON,  C.  J.  On  July  12,  1906,  the 
defendant  in  this  case  brought  in  the  supe- 
rior court  an  action  against  the  present  plain- 
tiff to  which  the  defendant  in  that  case  filed 
a  declaration  In  set-off.  To  this  declaration 
in  set-off  a  demurrer  was  filed,  and  litiga- 
tion continued  upon  the  issue  raised  by  these 
pleadings,  until  a  decision  was  rendered  and 
a  rescript  sent  by  this  court  in  favor  of  the 
plaintiff  in  that  suit,  on  February  25,  1909, 
which  decision  appears  in  Taylor-Stites  Glass 
Co.  T.  Manufacturers'  Bottle  Co.,  201  Mass. 
123,  87  N.  E.  658.  On  December  19,  1907. 
this  suit  was  brought  upon  the  same  cause 
of  action  that  was  set  out  in  the  declaration 
In  set-off  in  the  former  suit,  and  on  January 
21,  1908,  an  answer  in  abatement  was  filed, 
setting  up  the  bringing  of  the  former  suit, 
and  the  declaration  in  set-off  therein  for  the 
same  cause  of  action  as  that  which  is  the 
foundation  of  the  present  suit,  and  that  the 
former  action  was  Still  pending.  This  an- 
swer was  sustained  in  the  municipal  court; 
but  upon  an  appeal  to  the  superior  court  the 
answer,  after  a  hearing,  was  ordered  to  stand  I 

'until  the  demurrer  In  the  former  suit  should 
be  disposed  of.  After  the  entry  of  Judgment 
In  accordance  with  the  rescript  In  the  for- 
mer suit,  the  answer  in  abatement  in  the 


present  case  was  brought  up  again  and  over- 
ruled. The  case  is  now  l)efore  us  upon  an 
exception  to  the  order  overruling  the  answer 
In  abatement 

[1]  The  declaration  in  set-off,  filed  under  the 
provisions  of  R.  L.  c.  174,  is  a  statement  of 
an  action  in  favor  of  the  defendant  for  the 
amount  claimed  in  the  declaration,  and  In 
substance  and  effect  it  is,  in  most  particulars, 
like  the  bringing  of  an  independent  suit  to 
recover  the  sum  alleged  to  be  du&  Looney 
V.  IX)oney,  116  Mass.  283-286;  Green  v.  Ban- 
bom,  160  Mass.  464,  23  N.  E.  224;  Siguier 
V.  Barnes,  193  Mass.  21-24,  78  N.  B.  731. 

[2]  The  pendency  of  an  action  by  a  defend- 
ant in  the  form  of  a  declaration  in  set-off,  is 
as  good  a  reason  for  an  answer  in  abatement 
to  a  subsequent  action  upon  the  same  claim, 
as  is  the  pendency  of  an  original  and  inde- 
pendent suit  for  the  same  cause  of  action. 
This  has  l)een  held  in  different  cases.  It 
rests  on  sound  principles,  and  we  know  of 
no  decision  to  the  contrary.  Pennsylvania 
R.  R.  Co.  T.  Davenport,  154  Pa.  Ill,  26  AtL 
890;  Demond  v.  Crary  (C.  C.)  1  Fed.  480; 
Woody  V.  Jordan,  68  N.  C.  189-197;  Ban- 
igan  T.  Woonsocket  Rubber  Co.,  22  B.  I.  93, 
46  AtL  183;  SnodgrasB  v.  Smith,  13  Ind.  393 ; 
Lock  V.  Miller,  3  Stew.  &  P.  (Ala.)  IS. 

[3]  The  question  arises  whether  the  facts 
that  the  cause  of  action  was  one  that  could 
not  be  enforced  under  a  declaration  in  set- 
off and  that  the  first  suit  had  been  ended  be- 
fore the  entry  of  the  order  overruling  the 
answer  in  abatement,  to  which  exception  was 
taken.  Justified  the  decision  of  the  superior 
court 

At  common  law  and  In  the  early  practice 
of  the  courts  In  this  country,  the  -doctrine 
that  one  should  not  be  vexedby  the  pendency 
of  two  actions  for  the  same  cause,  at  the 
same  time,  was  enforced  with  great  strict- 
ness. The  subject  was  fully  and  ably  consid- 
ered by  Chief  Justice  Parsons  in  Com.  v. 
Churchill,  5  Mass.  174,  and  it  was  held  to  be 
sufficient  to  abate  a  writ  that  a  former  ac- 
tion for  the  same  cause  was  pending  when 
the  second  suit  was  begun,  even  If  it  was 
discontinued  or  otherwise  disposed  of  before 
the  plea  In  abatement  was  filed.  It  was  Im- 
plied, if  not  distinctly  decided,  that  if  the 
second  'writ  was  for, the  same  cause  of  ac- 
tion, the  suit  must  be  deemed  vexatious  if 
it  was  begun  while  the  former  was  pending, 
without  reference  to  the  reasons  for  bringing 
it  This  case  has  been  followed  and  the  rule 
applied  with  strictness  in  some  other  courts. 
Gamsby  v.  Ray,  52  N.  H.  513;  Demond  v. 
Crary  (C.  C.)  1  Fed.  480 ;  Le  Qerc  v.  Wood, 
2  Pin.  (Wis.)  37;  Frogg  v.  Long,  3  Dana 
(Ky.)  167,  28  Am.  Dec.  69;  Merrlam  t.  Baker, 
9  Minn.  40-44  (Gil.  28) ;  Orman  t.  Lane,  130 
Ala.  305,  30  South.  44L 

But  later  adjudications,  a  part  of  them  by 
some  of  the  same  courts  whose  decisions  are 
cited  above,  are  more  liberal  in  favor  of 
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plaintiffs  who  have  bronght  a  second  snlt 
during  the  pendency  of  the  first,  for  the  same 
cause  of  action,  for  the  purpose  of  curing  a 
defect  In  the  former  proceedings,  or  who 
have  discontinued  the  first  action  before  the 
decision  of  the  court  upon  the  plea  in  abate- 
ment in  the  second  action.  Cases  permitting 
an  inquiry  as  to  whether  the  second  snlt 
was  Justified,  by  reason  of  defects  or  pecul- 
iar conditions  In  the  former  one,  are  the  fol- 
lowing: Qulnebaug  Bank  v.  Tarbox,  20 
Conn.  510;  Downer  v.  Garland,  21  Vt.  362; 
Blacliwood  V.  Brown,  34  Midi.  4;  State  v. 
Dougherty,  45  Mo.  294;  Griffin  t.  Levee  Com- 
missioners, 71  Miss.  767,  15  South.  107;  Nor- 
folk &  Western  R.  K.  v.  Nunally,  88  Va.  546, 
14  S.  E.  367 ;  Rogers  y.  Hosklns,  15  Ga.  270; 
Gilmore  v.  Georgia  R.  R.  &  Banking  Co.,  93 
Ga.  482,  21  S.  B.  60;  Express  Co.  v.  Bur- 
dette,  7  App.  Cas.  (D.  C.)  651;  Phillips  v. 
Quick,  68  111.  324;  Byne  v.  Byne,  1  Rich. 
(S.  C.)  438;  Langham  v.  Thomson,  6  Tex. 
127. 

Cases  stating  the  doctrine  that  a  plea  in 
abatement,  founded  on  the  pendency  of  a 
former  action  for  the  same  cause,  may  be 
avoided  by  the  discontinuance  or  other  ter- 
mination of  the  former  action  after  the  plea 
is  filed,  axe  Banigan  v.  Woonsocket  Rabt)er 
Co.,  22  R.  I.  93,  46  AU.  183;  Wilson  v.  MU- 
liken,  103  Ky.  165,  44  S.  W.  660,  42  L.  R.  A. 
449,  82  Am.  St.  Rep.  678;  Warder  ▼.  Henry, 
117  Mo.  530,  23  S.  W.  776;  Page  v.  Mitchell, 
37  Minn,  368,  34  N.  W.  896;  Nichols  v.  State 
Bank,  45  Minn.  102,  47  N.  W.  462;  Moorman 
V.  Glbbs,  75  Iowa,  537,  39  N.  W.  832;  Tra- 
wlck  v.  Martin  Brown  Co.,  74  Tex.  522,  12 
S.  W.  216;  Grlder  v.  Ai^)erson,  32  Ark.  332; 
Chamberlain  v.  Eckert,  2  Blss.  124,  Fed.  Cas. 
No.  2,576;  Moore  v.  Hopkins,  83  Cal.  270, 
23  Pac.  318,  17  Am.  St  Rep.  248;  Dyer  v. 
Scalmaninl,  69  Cal.  637,  11  Pac.  327;  Porter 
V.  Kingsbury,  77  N.  Y.  164-167;  Grossman 
V.  Universal  Rubber  Co.,  127  N.  T.  34-39, 
27  N.  E.  400,  13  L.  R.  A.  91 ;  Toland  v.  Tich- 
enor,  3  Rawle  (Pa.)  320-324;  Findlay  v. 
Kelm,  62  Pa.  112, 117, 118;  Winner  v,  Kuehn, 
97  Wis.  394,  397,  398,  72  N.  W.  227;  Farrls 
V.  Hayes,  9  Or.  81-87. 

There  Is  similar  liberality  to  plaintiffs  In 
Buch  cases  under  the  present  rules  of  prac- 
tice in  England.  See  Halgh  v.  Paris,  16  M. 
&  W.  144;  McHenry  v.  Lewis,  22  Ch.  D.  397. 

We  are  of  opinion  that  It  is  more  equita- 
ble, where  a  second  action  is  brought  for  a 
cause  that  was  made  the  foundation  of  a 
former  suit  which  is  defective  In  some  essen- 
tial particular,  to  allow  the  plaintiff  to  dis- 
continue the  former  suit  upon  proper  terms, 
and  proceed  with  the  later  one,  rather  than 
to  order  an  abatement  of  the  last  action,  and 
compel  him  to  begin  anew  after  the  termina- 
tion of  the  first  suit 

In  the  present  case  it  appears  that  the 
claim  could  not  be  maintained  under  the  dec- 
laration in  set-off  because  it  was  unliquidat- 


ed. Perhaps  It  would  have  been  better  -to 
have  compelled  the  plaintiff  to  elect  between 
the  two  actions  when  the  answer  in  abate- 
ment first  came  up  for  a  hearing  In  the  su- 
perior court  by  an  order  for  ap  abatement, 
unless  the  declaration  in  set-off  ^as  aban- 
doned. But  we  have  no  occasion  tp;  consider 
this  question,  as  the  exception  is  only  to  the 
order  made  at  the  last  hearing. 
Exceptions  overruled.  ,i 

(m  Mass.  ses) 

COMMONWEALTH   v,  PRATT.     SAME  i. 
PRATT  et  al.     SAME  v.  SOMERVILLB  . 

EVENING  SUN. 

(Supreme  Judicial  Ourt  of  Massachusetts. 

Middlesex.    May  17,  191L) 

L  LiBKL    AND     Slandeb    (|    148*)— CBDaiTAJ, 

LiABiUTT  —  PbivHiEqk  —  Oandidaties  roB 

Pttblic  Ofzicss. 
The  rule  of  libel,  limiting  privilege  to  t^jce 
comment  and  criticism,  as  diatinguigiied  froat 
erroneous  statements  of  fact,  made  honestly,  ap^ 
plies  to  publications  in  regard  to  Candidates  for 
public  office,  as  it  does  to  those  in  re^rd  to  the 
conduct  of  public  men,  and:  other  ordinary  mat-* 
tera  of  public  interest.  ■       ;  •  ■ 

[Ed.  Note.— For  other  cases,  see  Ijhel  and 
Slander,  Cent  Dig.  Jf  407-^1;  Dec.  Dig.  I 
148.*] 

2.  Cbihinaj.  Law  ({  814*)  —  InbtbuotiokB — 
Reqcbsts— Appucabiutt  to  Evidenok. 

The  charges  fof  libel  relied  on  by  the  com- 
monwealth being  ail  matters  of  alleged  fact,  and 
none  of  them  purporting  to  be  made  as  reason- 
able criticism  or  comment  on  real  acts,  requests 
for  instructions  as  to  such  criticism  or  comment 
are  properly  refused,  as  inapplicable  to  tlie  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  814.*) 

3.  LiBSL  AND  Slardeb  (J  150*)  —  Cbimirai. 

LJABIUTT— FUBNIBHINO   MAITEB    FOB    PCB- 
UOATION. 

One  is  liable  for  libel  published  in  a  news- 
paxier,  where  be  arranges  to  state  the  libelous 
matter  to  a  representative  of  the  paper,  intends 
that  it  shall  be  published,  and  furnishes  the 
statement  to  the  re^rter.  knowing  that  it  is  ber 
ing  taken  with  a  view  to  its  ultimate  publicar 
tion. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  i  414;  Dec  Dig.  1 150.*] 

Exceptions  from  Superior  Court,  Middlesex 
County;   Daniel  W.  Bond,  Judge. 

Three  indictments  for  libel,  one  agalhst 
George  H.  Pratt,  another  against  George  H. 
Pratt  and  B.  E?ben  Bayllss,  and  the  third' 
against  the  Somerville  Evening  Sun.  Ver- 
dict of  guilty  was  in  each  case  returned,  and 
defendants  excepted.     Exceptiona  overruled! 

Ward  F.  Porter,  for  Bayllss.  Powers  &. 
Hall,  for  Pratt  and  Somerville  Evening  Sun. 
John  J.  Higglns,  Dist  Atty.,  for  the  (Com- 
monwealth. 

KNOWLTON,  0.  J.  These  exceptions 
were  taken  at  the  trial  of  three  indictments, 
all  growing  out  of  puMlcationa  of  alleged 
libels  In  the  Somerville  Evening  Sun,  a  news- 
paper published  In  Somerville.     The  person 
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alleged  to  bare  been  libeled  was  John  Bf. 
Wooda  then  the  mayor  of  Somervllle  and  a 
candidate  for  re-election.  An  important 
qnestion  Is  raised  by  the  exceptions  in  refer- 
«jee  to  the  extent  of  the  qualified  privilege 
enjoyed  by  voters  in  discussing  the  character 
and  qnaliflcations  of  a  public  officer  who  is  a 
candidate  for  re-election. 

[1]  One  of  the  defendant's  requests  for 
rulings  was  as  follows:  "Assuming  that  the 
John  BI.  Woods  named  in  the  indictment 
was  a  candidate  for  re-election  to  the  office 
of  mayor  of  Somervllle,  on  or  abont  Decem- 
ber 10,  1900,  then  the  printing  and  publica- 
tion of  tbe  charges  as  alleged  in  the  Indict- 
ment was  privileged,  and  no  conviction  can 
be  bad  of  either  defendant  if  the  Jury  are 
satisfied  tbat  he  believed  said  charges,  and 
bad  reasonable  ground  for  his  belief  in 
them,  and  acted  in  good  faith  in  nttering 
them,  nnless  actual  malice  is  proved."  The 
charges  alleged  in  tbe  indictment  were  of 
misconduct,  of  Intoxication,  and  of  malad- 
ministration of  office,  and  were  plainly  de- 
famatory. The  subject  to  which  they  pur- 
ported to  relate,  namely,  tbe  fitness  of  Woods 
to  bold  the  office  of  mayor,  was  one  of  pub- 
lic interest  and  was  especially  of  interest  to 
tbe  voters  of  tbe  city  of  SomervUle:  It  is 
tbe  rule  everywhere  that  fair  and  reasonable 
comment  and  criticism  upon  the  acts  and 
conduct  of  public  men,  and  especially  of  can- 
didates for  public  office,  are  privileged,  tf 
made  in  good  faith.  But  it  is  generally  held 
tbat  this  privilege  does  not  include  the  right 
to  make  false  statements  of  fact,  or  falsely 
to  impute  to  an  office  holder  malfeasance  in 
office.  On  tbe  other  hand  it  is  held  in  some 
Jurisdictions  that  if  erroneous,  defamatory 
statements  of  fact  are  made  by  a  voter  in 
good  faith,  without  malice,  against  a  candi- 
date for  office,  in  an  honest  belief,  founded 
on  reasonable  and  probable  grounds,  that  the 
statements  are  true,  they. are  protected  by 
tbe  privilege  of  the  voter.  See  cases  cited  in 
18  Am.  and  Eng.  Bncyc.  of  Law,  1040-1042, 
notes ;  25  Cyc.  400-404,  notes. 

In  this  commonwealth  it  has  been  decided 
tbat  false  statements  of  fact  in  r^ard  to  the 
conduct  of  a  public  man  are  not  privileged, 
merely  because  the  manner  in  which  he  per- 
forms bis  public  duties  is  a  matter  of  general 
interest  to  the  people  whom  he  was  chosen 
to  serve,  while  comment  and  fair  criticism 
are  permissible,  even  though  they  are  very 
disparaging.  This  distinction  is  pointed  out 
and  affirmed  in  Burt  v.  Advertiser  Newspa- 
per €k>mpany,  154  Mass.  238,  28  N.  E.  1,  13 
li.  R.  A.  97,  and  is  reasserted  in  Dow  v. 
I.ong,  190  Mass.  138-141,  76  N.  E.  667,  and 
in  Hubbard  v.  AUyn,  200  Mass.  166-170,  86 
N.  E.  356.  Tbe  only  question  upon  this  part 
of  the  case  tbat  is  not  covered  by  our  de- 
cisions is  whether  tbe  rule  limiting  privilege 
to  fair  comment  and  criticism,  as  distin- 
guished from  erroneous  statements  of  fact, 
made  honestly,  shall  be  applied  to  publica- 
tions in  regard  to  candidates  for  a  public 


office,  as  it  is  applied  to  publications  in  re- 
gard to  the  conduct  of  public  men,  and  oth- 
er ordinary  matters  of  public  interest 

While  there  are  dicta  in  our  books  that 
would  fnmish  some  ground  for  an  answer 
in  tbe  negatlye,  we  are  of  opinion  that  the 
weight  of  reasoning  and  authority  requires 
us  to  answer  in  the  affirmative. 

Most  publications  in  regard  to  candidates 
for  office  are  general  and  reach  a  large  num- 
ber of  persona  besides  those  who  are  inter- 
iested  as  electors.  Moreover,  many  of  the 
charges  touching  conduct  and  private  char- 
acter affect  only  remotely  the  fitness  of  the 
candidate  for  the  performance  of  the  duties 
of  a  jiarticular  office,  while,  if  false,  they 
may  be  exceedingly  damaging.  These  and 
other  considerations  make  it  proper  to  limit 
the  privilege  as  to  statements  touching  only 
the  general  Interest  of  the  whole  community, 
and  likely  to  become  generally  known,  as  it 
Is  not  limited  In  making  statements  to  a  par- 
ticular  person  to  whom  one  owes  a  duty,  as 
in  answering  an  inquiry  as  to  the  character 
of  a  servant  We  are  of  opinion  tbat  there 
was  no  error  in  tbe  refusal  of  this  request 
For  other  cases  in  Massachusetts  bearing 
upon  the  general  subject,  see  Com.  t.  Clap, 
4  Mass.  163,  3  Am.  Dec.  212;  Dodds  v.  Hen- 
ry, 9  Mass.  262 ;  Bradley  v.  Heath,  12  Pick. 
163,. 22  Am.  Dec.  418;  Curtis  v.  Mussey,  6 
Gray,  261;  Smith  v.  Higglns,  16  Gray,  251; 
Joannes  v.  Bennett,  5  Allen,  169,  81  Am.  Dec. 
738;  Com.  v.  Wardwell,  136  Mass.  164; 
Haynes  v.  Clinton  Printing  Company,  169 
Mass.  512,  48  N.  E.  275. 

As  to  all  tbe  charges  alleged  to  be  libelous, 
the  "Jury  were  instructed  that,  if  they  were 
true,  the  defendant  should  be  acquitted.  B. 
U  c  219,  S  8. 

[2]  The  defendant  Bayliss'  twenty-first  re- 
quest for  an  Instruction  was  rightly  refused 
because  it  did  not  refer  to  the  possibility  of 
conviction  on  the  ground  of  express  malice. 
We  are  also  of  opinion  that  this  and  his 
twenty-second  request  and  other  similar  re- 
quests were  rightly  refused,  because  the 
charges  relied  on  by  tbe  commonwealth  were 
all  of  matters  of  alleged  fact  and  none  of 
them  purported  to  be  made  as  reasonable 
criticism  or  comment  upon  the  real  acts  of 
Woods,  or  the  consequences  likely  to  follow 
from  his  acts.  The  requests  were,  therefore, 
inapplicable  to  the  evidence. 

The  instruction  that  the  truth.  If  proved, 
was  a  Justification  of  the  statements,  in  tbe 
absence  of  express  malice,  sustains  so  much 
of  the  defense  as  was  applicable  to  these 
charges  under  the  law.  If  the  charges  as  to 
matters  of  fact  were  shown  to  be  true,  there 
was  complete  Justification,  as  there  was  noth- 
ing else  left  that  was  libelous.  If  they  were 
not  true,  there  was  no  part  of  the  defama- 
tory language  that  was  a  fair  criticism  and 
reasonable  comment  on  facts.  The  defend- 
ants were  not  injured  by  the  failure  of  tbe 
Judge  to  instruct  tbe  Jury  as  to  the  law  of 
qualified  privilege. 
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[3]  The  defendant  Bayllss  contends  that 
there  was  no  evidence  that  would  warrant 
the  Jury  In  finding  him  legally  responsible 
for  the  libel,  or  any  part  of 'It.  We.  are  of 
opinion  that  the  Judge  was  right  In  leaving 
to  the  Jury  the  question  whether  he  arranged 
to  state  libelous  matter  to  a  iierson  repre- 
senting the  newspaper,  and  whether  it  was 
so  published  in  pursuance  of  that  arrange- 
ment. Although  there  was  some  contradic- 
tion, there  was  much  evidence  and  many  cir- 
cumstances tending  to  show  that  he  intend- 
ed that  this  libelous  matter  should  he  pub- 
lished against  Woods,  and  there  was  no  dis- 
pute that  he  furnished  the  substance  of  It  to 
the  reporter  of  the  newspaper,  knowing  that 
it  was  being  taken  with  a  view  to  Its  ulti- 
mate publication.  Without  reviewing  the 
testimony,  we  are  of  opinion  that  there  was 
no  error  In  this  part  of  the  case; 

Exceptions  overruled. 


(209   Mass.  9t) 

BANES  &  S.  CX>.  ▼.  AMERICAN  IMPORT- 
ING &  TRANSPORTATION  CX>. 
(Supreme  Jndidal  Court  of  Massachusetts. 
Suffolk.    May  18,  1911.) 

1.  SHippiua   (I   51*)— Chabteb  Party— Con- 

STBUCTION — BbEACH    BY    OWNEB. 

A  charter  party,  Btipulating  that  the  ves- 
sel shall  be  tight,  staunch,  strong,  and  fitted 
for  the  service  when  delivered,  that  the  owner 
shall  maintain  her  in  an  efficient  state  in  hull 
and  machinery  during  the  services,  and  that 
the  charterer  shall  not  be  liable  for  hire  durine 
the  time  .required  for  repairs,  is  not  breached, 
where  the  owner  maintained  the  vessel  in  a 
condition  fit  for  the  services  for  which  it  was 
chartered  during  the  time  of  the  charter  party, 
except  periods  when  necessary  repairs  were 
made  within  a  reasonable  time;  and  the  char- 
terer may  not  cancel  the  charter  party  on 
merely  showing  that  the  vessel  was  unsea- 
worthy  when  ordered  to  sail  on  a  designated 
date,  due  to  the  fact  that  repairs  were  needed, 
which  were  completed  within  a  reasonable 
time,  so  that  the  vessel,  when  the  repairs  were 
completed,  was  in  a  seaworthy  condition. 

[Ed.    Note.— For   other   cases,    see    Shipping, 
Cent  Dig.  §S  20a-210;   Dec.  Dig.  {  61.*] 

2.  Shipping   (|   42*)— Chabteb   Pabtt— Cok- 
bibuction. 

A  charter  party,  stipulating  that  the  vessel 
shall  be  tight,  staunch,  strong,  and  fitted  for 
the  service  when  delivered,  and  that  the  owner 
will  maintain  her  in  a  thoroughly  efficient 
state,  is  performed  where  every  defect  and 
want  of  suitable  repairs  were  remedied  as  soon 
as  by  the  use  of  reasonable  diligence  they  could 
he  discovered  and  proper  opportunity  be  had 
to  repair  the  same  and  make  the  vessel  sea- 
worthy. 

[EJd.    Note.— For   other    cases,   see    Shipping, 
Cent.  Dig.  §!  156-164;   Dec  Dig.  f  42.*] 

3.  Shipping    (g    40*)  —  Chabtxb    Pabtt  — 
Bbbach— Remedy. 

A  stipulation  in  a  charter  party  that  the 
charterer  shall  not  be  liable  for  the  hire  of  the 
vessel  during  the  time  required  for  repairs  com- 
pensates him  for  any  delay  tc  which  he  may  be 
subjected,  because  necessar;  to  make  repairs, 
provided  the  delay  Is  not  unreasonable. 

[Ed.    Note.— For    other   cases,   see    Shipping, 
Cent.  Dig.  f{  187-202;   Dec  Dig.  |  49.*] 


4.  Shippino   (J  61*)— Ohabteb   Pabtt- Lia- 
bility. 

That  an  owner  of  a  vessel  entering  into  a 
charter  party  for  a  specified  period  chartered 
the  vessel  to  third  persons  for  a  trip  with  the 
consent  and  approval  of  the  charterer  did  not 
relieve  the  latter  from  liability  for  his  failure 
to  comply  with  the  charter  party. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Dec  Dig.  S  51.*] 

Exceptions  from  Superior  Court,  Suffolk 
County;  George  A.  Sanderson,  Judge. 

Action  by  the  Banes  Steamship  Company 
against  the  American  Importing  &  Trans- 
portation Company.  There  was  a  verdict  for 
plaintiff,  and  defendant  brings  exceptions. 
Overruled. 

Fitz-Henry  Smith,  Jr.  (Bingham,  Smith  & 
Hill,  of  counsel),  for  plaintiff.  Wm.  B.  Or- 
cntt,  for  defendant. 

MORTON,  J.  This  is  an  action  to  recover 
for  one  month  and  one  day  and  two  hours' 
hire  of  the  steamship  Banes  pursuant  to  a 
charter  party  entered  into  between  the  -own- 
ers and  the  defendant  There  Is  no  contro- 
versy as  to  the  one  day  and  two  hours.  The 
dispute  relates  to  the  hire  for  the  month  be- 
ginning September  17  and  ending  October  17, 
1909.  The  case  was  tried  by  the  court  with- 
out a  Jury,  and  was  heard  partly  on  agreed 
facts  and  partly  on  oral  and  written  evidence: 
The  court  found  for  the  idaintiff  and  the 
case  Is  here  on  exceptions  by  the  defendant 
to  the  refusal  of  the  presiding  Justice  to  give 
certain  rulings  that  were  re<iuested. 

The  charter  party  was  dated  February  27, 
1909,  and  by  it  the  defendant  hired  the 
steamship  for  seven  months  beginning  from 
the  time  of  delivery  between  March  15th  and 
31st,  and  agreed  to  pay  $2,600  per  calendar 
month,  in  advance  monthly  from  the  date  of 
dellTery.  The  vessel  was  delivered  March 
17th,  and  the  defendant  paid  In  advance  as 
agreed  for  the  calendar  months  beginning 
March  17th,  April  17th,  May  17th,  June  17th, 
and  July  17th,  respectively.  On  August  16th 
the  defendant  sent  the  plaintiff  a  check  for 
$2,047.09,  being  the  amount  due  for  the  cal- 
endar month  beginning  August  17th,  less  cer- 
tain deductions  for  the  time  when  it  was  al- 
leged the  vessel  was  "off  hire"  during  the 
month  of  July.  The  letter  Inclosing  the 
check  concluded  as  follows:  "From  the  best 
information  obtainable  it  is  very  doubtful 
whether  the  S.  S.  Banes  can  complete  her 
charter  In  a  reasonably  satisfactory  manner, 
and  we  have  every  reason  to  fear  that  she 
Is  far  from  seaworthy."  The  vessel  arrived 
at  Philadelphia  on  or  about  August  13th, 
where  she  was  detained  several  days.  The 
defendant  ordered  the  vessel  to  sail  Aagust 
16tb,  but  the  captain  could  not  do  so  because 
of  repairs  that  were  required.  On  August 
19th  the  plaintiff  .notified  the  defendant, 
through  the  brokers  who  had  chartered  the 
ship  for  them  of  the  detention,  adding  that 
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they  could  not  "say  when  [the]  ship  will  be 
ready  for  sea."  Thereupon  the  defendants 
teletn-aphed,  "Hereby  surrender  Banes,  being 
ntterly  unseaworthy,  demand  return  of  char- 
ter and  coal  money."  The  plaintiff  declined 
to  accept  the  surrender.  Some  correspond- 
aace  followed  between  the  parties,  and  on 
August  21st  the  plaintiff  notified  the  defend- 
ant that  the  repairs  bad  been  completed  and 
that  the  captain  awaited  their  orders.  Still 
further  correspondence  followed,  when  on 
August  28th  the  defendant  telegraphed  the 
plaintiff  ordering  the  vessel  to  sail  for  Port 
Maria  in  Jamaica,  to  which  place  the  ship 
sailed,  arriving  on  September  4tb.  On  ar- 
rival the  captain  reported  to  the  defendant's 
agent  The  vessel  lay  there  till  September 
29th,  when  pursuant  to  the  request  and  by 
the  authority  of  the  defendant  pending  ef- 
forts at  an  adjustment  the  ship  was  char- 
tered by  the  plaintiff  to  other  parties  for  a 
trip  to  Baltimore,  and  on  its  arrival  at  that 
port  laid  there  without  any  further  orders 
from -the  defendant  till  the  expiration  of  the 
charter  party.  The  defendant  did  not  pay 
and  never  has  paid  the  hire  alleged  to  be 
due  for  the  calendar  month  beginning  Sei>- 
tember  17th. 

The  defendant  contends  that  the  plaintiff 
was  bound  to  have  the  vessel  fit  for  the  serv- 
ice it  was  to  perform  under  the  charter  par- 
ty during  the  whole  time  covered  by  the 
charter  party  and  at  each  stage  of  every 
voyage  that  it  should  make  in  such  service. 
In  other  words  it  contends  that  there  was  a 
warranty  of  seaworthiness  which  applied  dur- 
ing the  whole  time  covered  by  the  charter 
party  and  that  Inasmuch  as  the  vessel  was 
not  In  a  condition  to  go  to  sea  when  ordered 
to  do  so  by  the  defendant  on  August  16th, 
the  warranty  was  broken  and  the  defend- 
ant had  a  right  to  caned  the  charter  party. 
It  may  well  be  doubted  whether  the  attempt- 
ed cancellation  was  not  waived  by  ordering 
the  vessel  to  sail  on  August  28th,  and  by  the 
subsequent  authority  given  to  the  plaintiff 
to  charter  her  to  another  party  for  a  trip  to 
Baltimore. 

But,  however  that  may  be,  the  agreement 
of  the  plaintiff  was  not  that  the  vessel  should 
be  seaworthy  at  all  times  during  the  period 
covered  by  the  charter  party,  but  that  she 
should  be  "tight,  staunch,  strong  and  in 
every  way  fitted  for  the  service"  when  de- 
livered to  the  defendant  in  Baltimore,  avd 
that  the  plaintiff  should  "maintain  her  in  a 
thoroughly  efficient  state  in  hull  and  machin- 
ery for  and  during  the  services";  and  the 
charter  party  expressly  contemplated  that 
the  vessel  might  have  to  be  withdrawn  at 
times  for  repairs,  and  provided  that  the  de- 
fendant should  not  be  liable  for  the  vessel's 
hire  during  the  time  required  for  r^iairs. 
The  court  found  that  the  vessel  was  unsea- 
worthy  when  ordered  by  the  defendant  to 
sail  on  August  16th,  but  that  that  was  due 


to  the  fact  that  certain  repairs  were  need- 
ed which  were  completed  in  a  reasonable 
time,  namely,  by  August  lOtb,  and  the  ves- 
sel was  then  ih  a  seaworthy  condition  and 
continued  to  be  so  until  the  expiration  of 
the  charter  party.  The  court  also  found 
that  "the  plaintiff  maintained  the  *  •  • 
vessel  in  a  condition  fit  for  the  service  for 
which  it  was  chartered  during  the  whole 
time  of  the  charter  party,  excepting  during 
certain  periods  when  necessary  repairs  were 
being  made."  It  follows  from  these  find- 
ings which  were  warranted  by  the  evidence 
that  there  was  no  breach  of  its  agreement 
by  the  plaintiff,  or  failure  to  perform  its 
part  of  the  contract,  and  that  the  defendant 
had  no  right  to  cancel  the  charter  party  as 
It  attempted  to  do.  It  also  follows  that  it 
has  no  claim  against  the  plaintiff  for  dam- 
ages for  an  alleged  breach  of  contract  by  it. 
The  plaintiff  did  not  warrant  that  the  vessel 
should  fit  all  times  be  seaworthy  and  fit  for 
the  service  she  was  to  perform.  It  covenant- 
ed that  she  should  be  tight,  staunch,  strong 
and  in  every  way  fitted  for  the  service  when 
delivered  to  the  defendant,  and  agreed  that 
it  would  maintain  her  in  a  thorongbly  ef- 
ficient state  in  hull  and  machinery. 

[2]  It  is  not  contended  that  she  was  not 
tight,  staunch,  strong  aud  in  every  way  fit- 
ted for  the  service  when  delivered,  and  the 
agreement  to  "maintain  her  in  a  thoroughly 
efficient  state"  "was  well  kept  and  fully  per- 
formed if  every  defect  and  want  of  suitable 
repair  were  remedied  as  soon  as  by  the  use 
of  due  and  reasonable  diligence  they  could 
be  discovered  and  proper  opportunity  be  had 
to  repair  the  same  and  make  her  sea- 
worthy." Cook  V.  Gowan,  15  Gray,  237,  239 ; 
The  Francis  Wright,  105  U.  S.  881,  882,  26 
L.  Ed.  1100. 

[3]  The  defendant  was,  compensated  for 
any  delay,  if  not  unreasonable,  to  which  he 
might  be  wibjected,  by  the  provision  in  the 
contract  that  it  should  not  be  held  liable  for 
the  hire  of  the  vessel  during  the  time  requir- 
ed for  repairs.  The  Francis  Wright,  supra, 
105  U.  S.  392,  26  L.  Ed.  1100. 

[4]  There  is  nothing  In  the  contention  that 
the  chartering  of  the  vessel  by  the  plaintiff 
to  other  parties  for  the  trip  to  Baltimore  re- 
lieved the  defendant  from  liability.  It  was 
done  with  the  consent  and  approval  of  the 
defendant. 

Exceptions  overmled. 


aaa  van.  tarn 
McMAHON  T.  BICB. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  18,  1911.) 

1.  Mabteb  and  Sebvant  (g  155*)— Injxntnca 
TO  Skbvant— Duty  to  Wabn. 

Where  defendant,  remodelinr  a  building, 
hired  a  carpenter,  whose  first  work  was  to  help 
to  make  a  fence  outside  the  building  to  protect 
persona  passing  along  the  highway,  and  other 
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wotkmen  were  knocking  down  a  brick  wall  in 
an  open  manner,  the  master  was  not  reqaired  to 
warn  him  as  to  the  obvious  danger  that  a  brick 
might  l>e  dropped  from  the  walT. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  g  310;  Dec.  Dig.  §  155. •] 
2.  Master  and  Sebvamt  (§  1T7*)— Ikjubies 

TO  Servant— Fellow  Sebvants. 

A  master  is  not  liable  to  a  servant  for  in- 
juries  caused  by  the  negligence  of  a  fellow  serv- 
ant 

{ICd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |i  352-353;  Dec  Dig.  f 
177.»] 

Exceptions  from  Superior  Court,  Suffolk 
County;  J.  B.  Richardson,  Judge. 

Action  by  William  S.  Mediation  against 
Charles  S.  Rice.  There  was  a  verdict  for 
defendant,  to  which  plaintiff  excepted.  Ex- 
ceptions overruled. 

Wm.  H.  Brown  and  John  H.  Coakley,  for 
plaintiff.  Walter  I.  Badger,  Wm.  Harold 
Hitchcock,  and  Chester  M.  Pratt,  for  defend- 
ant 

HAMMOND,  J.  WhUe  the  plaintiff  was 
at  work  foe,  the  defendant  in  remodeling  the 
two  lower  stories  of  a  brick  building,  be  was 
directed  by  the  latter  who  personally  super- 
intended the  work  to  move  a  temporary  brace 
wbicb  was  supporting  the  second  floor,  and 
put  In  a  stronger  one.  As  soon  as  be  got  to 
the  place  Indicated  and  as  he  was  taking 
hold  of  the  brace,  he  was  struck  on  the  bead 
by  a  brick  wUcb  bad  slipped  from  the  con- 
trol of  a  fellow  workman  who  was  engaged 
In  tearing  down  a  part  of  the  wall  upon  the 
Brattle  street  side  of  the  building.  The 
plaintiff  began  to  work  for  the  defendant  on 
the  morning  of  the  day  of  the  accident, 
which  occurred  at  about  1  o'clock  p.  m.  He 
testified  that  he 'knew  tbe  building  was  go- 
ing to  be  remodeled;  that  he  did  not  notice 
during  the  forenoon  that  any  bricks  bad 
been  taken  from  tbe  wall,  although  when  be 
came  back  from  dinner  he  did  notice  an 
opening  in  it  about  20  feet  from  tbe  ground, 
and  that  some  of  the  wall  was  down,  but  be 
"couldn't  tell  what  they  were  doing,"  and 
that  he  saw  no  staging  on  tbe  Brattle  street 
side  and  saw  no  men  at  work  about  the  wall, 
and  that  he  did  not  stop  to  think  "where  tbe 
bricks  had  gone  from  the  wall." 

One  Rudd  testified  as  follows  as  to  the  way 
In  which  the  work  of  tearing  down  the  wall 
was  carried  on:  "The  wall  bad  been  taken 
down,  to  some  extent  at  least,  before  the  day 
of  tbe  accident.  Tbe  wall  was  taken  down 
by  men  employed  by  Mr.  Rice  and  they  chop- 
ped and  loosened  tbe  brick  with  chisels  and 
were  supposed  to  chuck  tbem  down  on  tbe 
outside.  There  was  a  staging  on  the  out- 
side of  tbe  wall.  Tbe  workmen  cut  at  the 
brick  with  hammer  and  cbisel,  loosened  them 
up  and  chucked  them  down,  they  took  tbem 
In  their  bands  and  threw  them  down  on  this 
Inclosed  sidewalk.  On  tbe  morning  of  the 
assident  there  were  a  good  many  brick  In 


this  inclosure.  On  the  morning  of  tbe  acci- 
dent I  couldn't  tell  how  much  of  the  wall 
was  taken  down.  Some  of  it  was  down. 
The  men  were  not  supposed  to  throw  bri(&  on 
the  Inside  of  the  building.  I  didn't  see  any 
thrown  there."  He  described  the  circum- 
stances of  tbe  accident  as  follows:  "I  was 
on  tbe  first  floor  and  McMabon  [tbe  plain- 
tiff] went  below  where  I  couldn't  see  him. 

*  *  *  Some  one  said,  'Look  outl'  and  I 
looked  up  Just  In  time  to  see  the  mason  malt- 
ing a  grab  for  those  briclts.  There  was  no 
part  of  tbe  wall  fell  except  this  bunch  of 
bricks  which  the  workmen  bad  just  dislodged. 

•  •  •  Wben  I  heard  tbe  words  'Look 
out !'  It  was  then  l  looked  and  saw  tbe  brick 
falling  down.  Tbe  workman  was  Icnocking 
the  brick  pff  not  directly  above  tbe  plaintiff, 
but  somewhat  to  one  side,  three  or  four  feet 
to  one  side;  but  when  he  grabbed  tbe  brick 
he  shoved  it,  and  of  course  it  went  off  some- 
what sideways."  This  witness  further  testi- 
fied that  "taking  down  walls  by  taking  out 
tbe  bricks  and  throwing  them  down  was 
about  the  only  way  you  can  take  tbem  down, 
the  only  way  I  ever  saw  it  done." 

[1]  There  was  no  evidence  that  would  Jus- 
tify  a  Jury  In  coming  to  the  conclusion  that 
the  way  adopted  was  unusual  or  Improper. 
But  the  plaintiff  contends  that  the  defendant 
was  negligent  in  ordering  bim  to  work  upon 
the  brace  without  proper  precautions  to  pro- 
tect him.  He  Invokes  the  familiar  rule  that 
the  master  owes  to  his  servant  tbe  duty  of 
proper  protection  and  to  inform  him  of  dan- 
ger. 

The  building  does  not  seem  to  have  been 
a  large  one.  The  two  lower  stories  were  to 
be  remodeled,  a  work  which  of  necessity  re- 
quired some  changes.  The  plaintiff  bad  been 
a  carpenter  for  30  years  and  must  be  assum- 
ed to  have  known  what  kind  of  work  was 
going  on  and  bow  it  was  being  done.  In- 
deed he  testified  that  the  first  thing  be  did 
on  the  building  was  to  help  put  up  a  fence 
around  the  sidewalk  on  Brattle  street,  that 
be  did  not  "know  what  it  was  for  unless  it 
was  to  keep  people  out  and  from  getting 
hurt  from  anything  falling  from  tbe  building." 
Whether  or  not  he  was  so  blind  or  inatten- 
tive, as  he  testified,  to  the  manner  in  wbicb 
tbe  work,  especially  tbe  demolition  of  tbe 
wall,  was  going  on,  It  is  certain  that  every- 
thing was  before  bis  eyes,  and  tbat  tbe  de- 
fendant had  tbe  right  to  assume  that  an  ex- 
perienced carpenter  like  the  plaintiff  could 
and  would  properly  take  care  of  himself  so 
far  as  .respected  tbe  usual  and  obvious  dan- 
gers of  tbe  employment,  and  that  be  needed 
no  instiuction.  Independent  of  any  question 
of  tbe  assumption  of  risk  by  the  plaintiff  (as 
to  which  see  Marshall  v.  Norcroes,  191  Mass. 
568,  77. N.  EL  1151).  it  cannot  be  said  that 
there  was  any  itegllgence  on  ttie  part  of  tbe 
defendant  In  fftlllng  to  inform  the  plaintiff 
of  the  possibility  tbat  a  brick  might  escape 
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from  fhe  control  of  the  men  at  work  on  the 
wall. 

[2]  If  there  was  any  negligence  it  was  that 
of  the  fellow  servant  who  dropped  the  brick. 
For  such  negligence  the  defendant  is  not  an- 
swerable. See  Flynn  v.  Campbell,  160  Mara. 
128,  35  N.  B.  453;  Fay  v.  Wllmarth,  183 
Mass.  71,  66  N.  E.  410;  Bolsvert  t.  Ward, 
199  Mass.  594,  85  N.  E.  849. 

Exceptions  overruled. 

(209  Mass.   6) 
ALBBB  T.  BOSTON  ELEVATED  RY.  CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  18,  1911.) 

Street  Railroads  (|  117*)— Injuries  to 
Travelers  —  Negligence  —  Conthibctobt 
Negligence. 

In  an  action  for  injuries  to  a  pedestrian  by 
being  struck  by  a  street  car  while  attempting  to 
cross  the  track  in  front  of  it,  whether  plaintiff 
looked  as  often  as  she  ought,  whether  she 
was  justified  in  thinking  she  had  time  to  cross 
ahead  of  the  car,  and  whether  the  accident  was 
due  to  the  motorman's  failure  to  slow  up  when 
approaching  plaintiff  rather  than  to  any  proper 
lack  of  judgment  on  her  part,  and  whether  the 
motorman  was  negligent,  held  for  the  jury. 
"  [Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  pig.  SJ  239-257;  Dec.  Dig.  {  117.*] 

Exceptions  from  Superior  Court,  Suffolk 
County;    Robert  O.  Harris,  Judge. 

Action  by  Jennie  O.  Albee  against  the 
Boston  Elevated  Railway  Company.  Verdict 
for  plaintiff,  and  defendant  brings  excep- 
tions.   Overmled. 

Fredk.  J.  Daggett  and  Francis  P.  Garland, 
for  plaintiff.  Endlcott  P.  SaltonstaU,  for 
defendant 

HAMMOND,  J.  While  the  plaintiff  was 
crossing  Boylston  street,  near  Arlington 
street,  In  Boston,  at  8:30  o'clock  p.  m.,  in 
November,  the  rain  falling  heavily  at  the 
time  and  a  very  high  wind  blowing,  she  came 
Into  collision  with  the  left-hand  corner  of 
the  fender  of  one  of  the  defendant's  cars 
while  it  was  in  motion,  and  was  injured. 
She  testified  that  she  looked  and  saw  the  car 
twice,  once  when  she  stepped  from  the  curb- 
stone which  was  abont  17  feet  from  the 
track,  and  once  when  she  was  abont  half- 
way between  the  curb  and  the  track;  that 
the  last  time  she  looked  the  car  was  about 
125  feet  away  and  coming  slowly ;  that  she 
thought  she  bad  time  to  get  across  and  made 
the  attempt  The  evidence  tended  to  show 
that  she  had  got  almost  over  the  further 
rail  of  the  track  when  she  was  bit  She  tes- 
tified further  that  the  street  at  that  place 
was  substantially  deserted,  there  being  only 
this  car  and  another  car  several  hundred 
feet  away  from  her  Jn  the  opposite  direction. 

Upon  all  the  evidence  we  are  of  opinion 
that  the  questions  whether  she  looked  as 
often  as  she  ought  to  have  looked  and  as 
late  as  she  ought  to  have  looked,  and  whether 


she  was  justified  In  thinking  that  she  had 
time  to  get  over  the  track  ahead  of  the  car, 
as  well  as  the  questions  whether  the  acci- 
dent was  due  rather  to  the  failure  of  the 
motorman  to  slow  up  when  approaching  the 
plaintiff  than  to  any  proper  lack  of  Judg- 
ment on  her  part,  and  whether  the  motorman 
was  negligent,  were  for  the  Jury.  See  Hunt 
V.  Old  Colony  Street  Railway,  206  Mass.  11, 
91  N.  E.  883;  Hennessey  v.  Taylor,  189  Mass. 
583,  76  N.  E.  224,  3  L.  R.  A.  (N.  S.)  845;  Me- 
Crohan  v.  Davison,  187  Mass.  466,  73  N.  B. 
553.  The  case  is  distinguishable  from  Hollan 
V.  Boston  Elevated  Railway,  194  Mnss.  74, 
80  N.  E.  1,  11  L.  R.  A.  (N.  S.)  166,  and  other 
similar  cases  cited  by  the  defendant 
Exceptions  overruled. 

(S0»  Mass.  126) 
CITT  OF  NEWBURYPORT  v.  DAVIS. 
(Supreme  Judicial  Court  of  Massachusetts.    Bs- 
sex.    May  19,  1911.) 

1.  Taxation  (J  568*)— Bonds  of  CoLLBcrroK— 

LlABILITT  FOB   SUCCESSIVE  TERMS. 

A  bond  which,  after  reciting  the  election  of 
a  treasurer  and  collector  of  taxes,  provided  that 
if  he  should  well  and  truly  perform  the  duties 
of  his  two  offices  during  the  term  for  which  he 
bad  been  elected,  and  tor  such  further  term  or 
terms  or  portion  of  a  term  for  which  he  might 
be  elected  or  for  which  he  might  serve,  and 
should  annually  obtain  the  approval  of  the  alder- 
men and  mayor,  then  the  obligation  should  be 
void,  created  a  continuing  obligation  for  the 
current  year  and  for  each  successive  year  of 
each  election  or  service,  and  the  clause  providing 
that  he  should  annually  obtain  the  approval  of 
the  mayor  and  aldermen  was  not  a  condition 
precedent  to  liability  under  subsequent  elections, 
being  vague  and  apparently  without  exact  sig- 
nificance. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1102-1118;   Dec.  Dig.  g  568.*] 

2.  Municipal  CoapoBATiONS  (J  145*)— Ofbi- 
CEB8— Bonds — Validity. 

Although  the  statute  and  ordinance  require 
ed  bonds  to  be  given  satisfactory  to  and  approv- 
ed by  the  mayor  and  board  of  aldermen,  a  bond 
for  the  faithful  performance  of  duties  of  treas- 
urer of  a  municipality  is  valid  at  common  law, 
even  though  not  so  approved. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  319-322;  Dec.  Dig. 

3.  MUNiciPAt  Cobpobations  (t  173*)— Ofti- 
CEBS — Bonds — ^Dischabge  of  Sueett. 

Sureties  upon  the  bond  of  a  municipal  of- 
fice holder  are  not  discharged  because  of  the  ueg- 
ligence*of  other  officers  of  the  municipality  in 
not  discovering  the  defalcations  of  their  prin- 
cipal. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  ff  399-409;   Dec  Kg. 

4.  MtJNICIPAI,  (30BP0BATI0NS   (I   178*)— Om- 

OBRS  —  Bonds  —  liiABiLnixs  on  Successivb 

Bonds. 

Where  successive  bonds  which  provided  for 
continuing  liability  were  given  by  the  same 
sureties  for  the  faithful  performance  of  the 
duties  of  a  certain  municipal  officer,  these  bonds 
were  substitutional  in  their  nature,  and  not  cu- 
mulative. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §§  399-409 ;  Dec  Dig. 
i  173.»] 
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5.   MUKICIPAt  COBPOBATIOWS  (|  173*)— BONDS 

OF  Okfictks— Actions— Deftnses. 

Sureties  upon  the  bond  of  a  municipal 
treasurer,  who  in  that  capacity  misappropriated 
money  of  the  dty  by  drawing  checks  on  its  bank 
deposits  and  by  taking  its  cash  from  the  drawer, 
cannot  set  up  as  a  defense  that  the  treasurer,  as 
borrowing  agent  of  the  city,  issued  unauthorized 
notes,  with  the  proceeds  of  which  he  replaced 
the  amoants  eml>esuled,  for  that  procedure  did 
not  change  the  original  transaction. 

[Ed.  Note.— For  other  cases,  mo  Municipal 
Corporations,  Dec.  Dig.  S.ltS.*] 

8.   MdNICCTAL  COBPOaATIONS  (I  173*)— BONDB 

ov  Officebs— Action— EixECunoNS. 

In  actions'  on  bonds,  judgment  is  nsnally 
entered  for  the  penal  sum,  and  the  amount  of 
execution  detemuned  later,  but  the  amount  of 
execution  may  be  determined  with  the  question 
of  liability,  if  the  record  is  ripe  for  it;  and 
hence  sureties  upon  the  bond  of  the  city  treas- 
urer, whose  defalcations  amounted  to  more  than 
the  penal  sum  of  the  bond,  are  liable  for  that 
sum,  and  the  amount  of  execution  may  be  fixed 
when  the  liability  is  decided. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  173.*] 

7.  Mtjni'Cifai.  C!obfobation8  ({  173*)— Bonds 

or  OrncBBs— DcrKNSBS. 

Where  a  city  has  made  out  a  prima  &cie 
pase  in  an  action  against  the  sureties  upon  its 
treasurer's  bond,  and  is  entitled  to  a  judgment 
for  a  breach,  a  restitution  by  the  treasurer  from 
the  proceeds  of  notes  wrongfully  issued  by  him 
in  the  name  of  the  city,  all  but  one  of  which  the 
city  has  been  compelled  to  pay,  and  is  defendant 
in  a  pending  action  upon  tmit  one,  la  not  a  good 
defense. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  173.*] 

Report  from  Superior  Court,  Essex  Coun- 
ty;  Robert  V.  Raymond,  Judge. 

Action  by  tbe  City  of  Newburyport  against 
Charles  B.  Davis.  On  report  from  the  su- 
perior court.    Judgment  for  plaintiff. 

B.  O.  Dodge  and  A.  Withington,  for  plain- 
tiff.  Hannan  &  Healey  and  Sweeney  &  Cox, 
for  defendant 

RTJOO,  J.  This  to  an  action  against  one  of 
the  sureties  upon  three  several  bonds,  dated 
respectively  January  1, 1894,  January  1, 1898, 
and  January  1,  1902,  given  to  the  plaintiff 
city  by  one  Felker,  its  treasurer  and  collect- 
or of  taxes  from  1883  to  1906,  who  embezzled 
large  sums  from  the  plaintiff  in  and  subset 
quent  to  1896. 

The  bonds  are  identical  In  the  condition 
which,  after  reciting  the  election  of  Felker 
to  the  ofiQce  "for  the  current  municipal  year," 
provides  that  If  he  "shall  well  and  truly  per- 
form all  the  duties  and  responsibilities  which 
devolve  upon  him  by  virtue  of  his  acceptance 
of  tile  two  offices  aforesaid  daring  the  term 
for  which  he  has  been  elected  and  for  such 
further  term  or  terms  or  portion  of  a  term 
for  which  he  may  be  elected  or  for  which  he 
may  serve  and  If  the  said  James  V.  Felker 
shall  annually,  not  later  than  the  first  Mon- 
day of  February,  obtain  the  approval  of  the 
mayor  and  aldermen  of  said  city  of  New- 
buryport, then  this  obligation  shall  be  void; 
otherwise  it  shall  remain  in  full  force." 


[1]  1.  The  bond  Is  aptly  phrased  to  express 
a  continuing  obligation,  for  the  current  year- 
and  for  each  successive  year  of  continuous 
elections  to  or  service  in  the  offices  named 
by  the  principal  obligor.  .  There  can  be  no 
doubt  of  Its  binding  force  in  this  regard. 
Chelmsford  Co.  v.  Demarest,  7  Qray,  1-8; 
Middlesex  Mfg.  Co.  v.  Lawrence,  1  Allen, 
339;  Lexington  &  West  Cambridge  R.  R. 
Co.  V.  Elwell,  8  Allen,  371 ;  Singer  Manufac- 
turing Co.  V.  Reynolds,  168  Mass.  688,  and 
cases  dted  at  page  690,  47  N.  B.  438,  60 
Am.  St.  Rep.  417;  O'Brien  t.  Murphy,  176 
Mass.  263.  66  N.  B.  283,  78  Am.  St  Rep. 
487.  But  it  Is  contended  that  language 
in  the  bond  to  the  effect  that  Felker  shall 
annually  "obtain  the  approval  of  the  may< 
Or  and  aldermen"  Interposes  as  a  condi« 
tion  precedent  to  the  springing  Into  being  ot 
liability  under  aubseqnent  elections  a  re* 
newed  annual  approval  of  the  bond,  and  that 
accordingly  his  failure  to  comply  with  this 
condition  prevraits  the  continuing  obligation 
feature  of  the  bond  from  becoming  vital 
and  effective  While  pertiaps  an  Instrument 
might  be  so  framed  as  to  express  this  pur- 
pose, the  language  of  this  condition  does  not 
do  so.  The  meaning  of  this  clause  Is  not 
plain.  It  may  perhaps  be  construed  to  re* 
qalre  Felker  to  get  an  approval  of  himself, 
that  to  an  auditing  and  an  expression  of  sat- 
isfaction with  hto  account^  or  that  the  bond 
should  be  presented  anew  to  the  proper  city 
board  as  additional  security  to  the  general 
sureties  In  the  event  of  the  death  or  Impair- 
ed financial  standing  of  any  of  them.  But 
whatever  Its  exact  significance,  it  does  not 
purport  to  cut  down  the  continuity  of  obll* 
gatlon  unequivocally  set  forth  in  the  earlier 
part  of  the  sentence.  It  does  not  state  a 
limitation  upon  liability,  but  a  requirement 
of  the  doing  of  something  by  Felker  .default 
in  performance  of  which  ratoes  an  additional 
ground  of  liability  on  the  part  of  the  surer 
ties.  There  is  no  ground  for  reversing  the 
literal  and  grammatical  meaning  of  words  in 
order  to  effectuate  a  mere  conjecture  based 
upon  a  subsequent  tmantldpated  event  as  to 
what  might  have  been  the  intent  of  the.  par^ 
ties  in  drafting  a  somewhat  obscure  sentence 
These  bonds  expressed  an  obligation  to  the 
plaintiff  arising  upon  each  snccessive  eletv 
tion  to  office  of  the  principal  obligor, 

[2]  2.  Altbongh  the  statute  and  ordinance 
required  bonds  to  be  given  satisfactory  to 
and  approved  by  the  mayor  and  board  of 
aldermen,  it  to  not  necessary  to  decide  whetb- 
er  these  were  so  approved  for  the  reason 
that  they  were  valid  as  common-law  obliga- 
tions. Farr  ▼.  Rouillard,  172  Mass.  303,  300^ 
62  N.  B.  443,  and  cases  cited. 

[3]  3.  The  negligence  of  other  officers  of 
the  plaintiff  In  not  discovering  the  d^ajca- 
tlons  of  Felker  Is  no  defense  to  this  action. 
Hudson  y.  Miles,  185  Mass.  682-687,  71  N. 
B.  63,  102  Am.  St  Rep.  370. 
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[4]  4.  The  bonds  are  not  cnmulatlve,  bnt 
■nbstltntlonal  in  tbelr  nature.  It  often  hap- 
pens tbat  when  a  new  bond  is  given  volnn- 
tarlly  and  unquallfledly,  not  In  accordance 
with  a  requirement  of  statute,  ordinance  or 
by-law,  but  by  reason  of  agreement  or  In  re- 
sponse to  demand  or  on  account  of  changed 
oonditions  or  in  otber  ways  without  compul- 
Blon  It  is  held  to  be  concurrent  with  previous 
like  obligations.  Forbes'  v.  Harrington,  171 
Mass.  386,  60  N.  E.  641  and  Hudson  t.  Miles, 
185  Mass.  582,  587,  71  N.  B.  63,  102  Am.  St 
Bep.  370,  Illustrate  this  principle.  But  these 
bonds  were  given  by  the  Incumbent  of  a  pub- 
lic office  which  by  law  must  be  filled  by  an 
annual-  election.  It  requires  plain  and  def- 
inite language  to  extend  liability  beyond  the 
term  of  office  for  which  the  bond  is  given. 
When  expressly  continuing  to  future  official 
terms,  the  nature  of  the  sureties'  liability  on 
such  obligations  Is  such  that  it  ought  not  to 
be  stretched  beyond  Its  fair  Import  It  was 
an  implied  condition  growing  out  of  the  char- 
acter of  the  offices  held,  and  the  general  pro- 
Tisions  of  law  touching  them,  that  a  new 
bond  executed,  delivered  and  approved  by 
the  proper  authorities  upon  a  new  election 
should  put  an  end  to  liability  upon  the  old 
bond  for  defaults  accruing  thereafter.  See 
Richardson  School  Fund  ▼.  Dean,  130.  Mass. 
242,  244. 

[i]  5.  The  attempt  has  been  made  by  th« 
defendant  to  dtstingnish  the  capacities  In 
which  Felker  Injured  the  city,  and  to  fix  the 
wrongdoing  which  resulted  in  financial  harm 
to  the  dty  upon  him  In  some  other  capacity 
than  tbat  of  treasurer.  It  Is  urged  tbat  he 
covered  bis  direct  embezslements  with  the 
proceeds  of  notes  which  he  was  enabled  to 
negotiate  as  a  borrowing  agent  of  the  city 
under  the  authority  of  ordinance,  and  that 
bis  misappropriations  in  this  capacity  were 
not  made  as  treasurer,  and  bence  the  defend- 
ant is  not  liable.  But  according  to  the  facts 
found  Felker  took  the  money  of  the  city  ei- 
ther by  drawing  checks  upon  its  bank  de- 
•posits  or  by  filching  the  cash  from  Its 
drawer.  That  he  succeeded  in  temporarily 
concealing  his  shortage  by  proceeds  of  notes 
In  the  name  of  the  dty,  which  he  In  fact  had 
no  right  to  issue,  does  not  affect  the  char- 
acter of  his  initial  embezzlement  The  es- 
sence of  the  transactions  cannot  be  changed 
In  this  >.'ay.  All  that  he  did  was  in  violation 
of  his  Amy  as  treasurer.  As  there  has  been 
recovery  against  the  city  upon  a  considerable 
amount  of  these  notes  which  were  fraudu- 
lently put  ont  by  Felker,  the  dty  baa  been 


left  as  it  was  at  the  first,  defrauded  by  the 
original  embezzlement  Bach  bond  Is  a  se- 
curity for  all  tbat  was  stolen  during  the  pe- 
riod covered  by  It 

[(]  6.  Frequently  in  cases  of  this  sort  Judg- 
liient  iB  entered  for  the  penal  sum  of  the 
bond,  and  the  amount  of  the  execution  is 
determined  later.  Ohoate  v.  Arrlngton,  116 
Mass.  652.  But  there  is  no  reason  for  not 
determining  the  amount  for  which  execution 
should  issue  at  the  same  time  with  the  ques- 
tion of  liability  when  the  record  Is  ripe  for 
it  Hudson  V.  Miles,  186  Mass.  682-588,  71 
N.  B.  63,  102  Am.  St  Rep.  370.  The  loss 
to  the  city  arising  from  the  breach  of  tbe 
bonds  of  1898  and  of  1902  far  exceeds  the 
penal  sum.  Hence  upon  the  counts  on  these 
bonds  the  plaintiff  is  entitled  to  recov-< 
er  the  full  penal  sum,  to  wit  $4,000,  with 
Interest  from  the  date  of  the  writ  [7]  It 
is  plain  also  that  there  was  a  breach  of  tbe 
bond  of  1894.  Embezzlements  ooenrred  dur- 
ing the  period  covered  by  It  In  any  event 
Judgment  should  be  entered  for  a  technical 
breach.  Upon  this  point  the  only  question 
is  whether  restitution  was  made  from  the 
proceeds  of  a  $26,000  note  wrongfully  issued 
by  Felker,  the  proceeds  of  which,  placed  to 
the  credit  of  tbe  city,  helped  to  conceal  his 
defldts.  Action  against  the  city  upon  that 
note  is  pending.  Recovery  has  been  had 
against  the  city  upon  several  notes  similar 
in  all  respects  to  the  one  in  suit  Citizens' 
Savings  Bank  t.  Newbutyport  169  Fed.  766, 
95  O.  O.  A.  232.  The  plaintiff  made  out  a 
prima  fade  case  by  showing  a  breach  of  the 
bond.  Such  case  is  not  met  by  showing  a 
restitution  made  from  the  proceeds  of  sev* 
eral  notes  wrongfully  Issued  by  the  treasurer 
in  the  name  of  the  dty,  all  but  one  of  which 
the  city  baa  been  compelled  to  pay  and  is 
defendant  In  a  pending  action  upon  tbat  one. 
Temple  v.  Phelps,  193  Mass.  297,  302,  79  N. 
B.  482.  The  exact  loss  of  the  plaintiff  can- 
not be  determined  until  tbe  conclusion  of 
tbat  litigation.  Bnt  the  plaintiff  is  enUUed 
to  a  Judgment  upon  a  technical  breach  In  the 
condition  of  the  bond.  The  amount  for  which 
execution  ought  to  issue  on  this  bond  should 
be  settled  after  the  end  of  the  action  upon 
the  $25,000  note. 

Let  the  entry  be: 

Judgment  for  plaintiff  npon  counts  1,  2, 
and  3. 

Judgment  for  defendant  upon  count  4. 

Execution  to  Issue  npon  counts  2  and  8. 

Amount  for  which  execution  should  lasue 
on  count  1  to  be  determined  later. 


Digitized  by 


Google 


iBd^ 


PAIKT£R  V.  STATE 


113 


aTS  Ind.  659) 

WILJilAHS  V.  DBXTBR.  *t  al.    (No.  21,717.) 

(Supreme   Court  of  Indiana.     May  23,   1911.) 

1.  Drains    (I    32*)  —  Estabushmeni  —  Pbo- 

CEEDIKrG&— jTJBISDICnOR    OF    COUBT. 

Although  Acta  1907,  c.  262,  «  3  (Bums' 
Ann.  St.  1908,  S  6142),  proTldes  that  the  drain- 
age commissionera  ahall  provide  ample  means 
for  the  drainage  or  protection  from  overflew 
of  the  lands  to  be  affected,  having  in  vievr  fu- 
ture contingencies,  the  failure  of  their  report 
to  state  that  they  obeyed  the  statute  does  not 
deprive  the  court  of  its  jurisdiction  over  the 
sabject-matter  of  the  parties. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  S  32;    Dec.  Dig.  i  32.*] 

2.  DkaINB     (I     86*>— RBTIBW— PBB8ENTATI0N 

OF  Obounds  of  Rkvibw  in  CoubI?  Below 

_2'^BCE8SnT 

Under  Bums'  Ann.  St  1908,  J  6143,  the 
qnestion  of  whether  the  drainage  cOmmission- 
eiB  have  complied  with  section  B142,  requiring 
them  to  provide  for  future  contingencies,  may 
be  raised  in  the  court  below,  and  hence  can- 
not be  raised  for  the  first  time  on  appeaL 

(£^.  Note. — Fdr  other  cases,  see  Drains, 
Cent.  Dig.  S|  44,  46;    Dec.  Dig.  {  36.*] 

3.  Dbains     (J    73*)— EsTABLismiENT— Bene- 
fits—Assesbmemt—Descbiption  OF  Land. 

Aa  defective  descriptions  of  lands  against 
«I>ich  assessments  for  drains  have  been  made 
may  be  corrected  and  the  assessments  enforced, 
other  landowners  cannot  claim  that  because 
of  snch  defective  descriptions  the  establishment 
of  the  drain  is  illegal,  in  that  it  will  place  too 
great  a  burden  upon  them. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  S  73.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Cbarles  W.  Hanley,  Judge. 

Proceedings  by  Harvey  J.  Dextet  and  oth- 
ers for  the  establlBbment  of  a  drain,  to 
wtaldi  Cordelia  M.  WiUiamB  filed  a  remon- 
strance. Jirom  a  Judgment  In  favor  of  tlie 
petttioners,  she  appeals.    Affirmed. 

IE.  B.  Sellers,  for  appellant  Abraham 
Halleck,  for  appellees. 

MOM^S,  J.  Tbls  proceeding  was  brought 
In  the  court  below  for  the  establishment  ot 
a  public  drain  under  the  act  of  1907  (Acts  of 
1907.  p.  508,  being  section  6140  et  acq., 
Bums  1908). 

Drainage  commissioners  were  appointed, 
who  reported  In  favor  of  the  establishment 
of  said  drain.  Appellant  filed  remonstrance 
aj^alnst  said  report  and  the  assessments 
therein  made  against  her  real  estate.  The 
cause  was  tried  by  the  court  and  a  finding 
made  In  favor  of  the  petitioners  on  all  ques- 
tions, except  that  certain  assessments  were 
modified.  The  court  rendered  Judgment  de- 
claring the  proposed  work  established  and 
approving  the  assessments  as  modified,  and 
ordered  the  drain  constructed.  From  tbls 
jodgment,  appellant  appealed. 

Appellant  insists:  (1)  That  the  court  be- 
tow  did  not  have  Jurisdiction  to  render  Judg- 
ment establishing  the  proposed  drain,  for 
the  reason  that  It  was  not  stated  In  the 
drainage  commissioners'  report  that,  in  lo- 


cating and  fixing  the  size  and  dimensions  of 
the  drain,  they  had  provided  "ample  means 
for  the  drainage  or  protection  from  overflow 
of  the  lands  to  be  affected,  having  in  view 
future  contingencies  as  well  as  the  present" 
(2)  That  as  the  descriptions  of  certain  of 
the  .lands  assessed  are  defective,  the  assess- 
ments are  void  and  may  be  lost  to  the  drain, 
and  by  reason  thereof  the  owners  of  the 
lands  upon  which  the  assessments  are  valid 
will  be  required  to  pay  more  than  their 
just  proportion  of  the  cost  of  locating  and 
constructing  the  drain.  It  appears  from  the 
record  that  neither  one  of  these  questions 
was  presented  to  the  trial  court  by  appellant 
or  any  other  party,  by  remonstrance  or  oth- 
erwise. 

[11  It  Is  true  that  section  3  of  the  drain- 
age law  of  1907  (Acts  of  1907,  p.  514,  be- 
ing section  6142,  on  page  998,  Bnms  1908) 
provides  that  the  drainage  commissioners 
"shall  provide  ample  means  for  the  drain- 
age or  protection  from  overflow  of  the  lands 
to  be  affected,  having  In  view  future  con- 
tingencies as  well  as  the  present,"  but  the 
fact  that  the  draihiage  commissioners  have 
not  stated  In  their  report  that  they  have,  so 
located  the  ditch  and  fixed  .Its  size  and  di- 
mensions as  to  provide  "ample  means  for  the 
drainage  or  protection  from  overflow  of  the 
land  to  be  affected,  having  In  view  futnre 
contingencies  as  well  as  the  present,"  in  no 
way  affected  the  Jurisdiction  of  the  court  be- 
low over  the  subject-matter  or  the  parties. 

[2]  Whether  or  not  the  drainage  commis- 
sioners have  complied  with  said  provision 
In  locating  and  fixing  the  size  and  dimensions 
of  the  ditch  may  be  put  in  Issue  and  tried 
under  the  tenth  clause  of  section  4  of  the 
drainage  law  of  1007  (Acts  of  1907,  p.  615. 
being  secUon  6143,  Bnms  1908).  This  was 
not  done  in  the  court  below,  and  the  ques- 
tion cannot  be  presented  for  the  first  time 
In  this  court 

[3]  As  to  the  contention  in  regard  to  the 
defective  descriptions  of  some  of  the  lands 
against  which  assessments  were  made  by 
the  drainage  commissioners,  such  descriptions 
may  be  corrected  and  the  assessments  en- 
forced against  the  land  Intended.  Ager  v. 
State,  162  Ind.  638,  70  N.  E.  808,  and  cases 
dted;  Luzadder  v.  State,  131  Ind.  698,  31  N. 
B.  453 ;  State  v.  Smith,  124  Ind.  302,  24  N. 
E.  331. 

Finding  no  error,  the  Judgment  Is  affirmed. 


(lis  Ind.  6<5) 
PAINTER  T.  STATR    (No.  21,735.) 
(Supreme  Coxat  of  Indiana.    May  23,  1911.) 
Cbiminai,  Law  (I  1105*)— Appkai/— Becobd— 

TBANSCBIIT — CEBTinCATE. 

Where  the  clerk's  certificate  authenticating 
the  transcript  was  dated  July  1,  1910,  and  the 
bill  of  exceptions  containing  the  evidence  was 
not  signed  by  the  Judge  until  July  29,  1910,  the 
clerk's  certificate  could   not  be  treated  as  an- 


■Por  other  easea  see  same  topic  and  Motion  NUMBER  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Berlei  &  Rsp'r  indaxe* 
93N.E.-« 
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thenticatin^  tlie  Mil  of  exceptions,  which  coald 
not,  therefore,  be  re^rded  oa  a  part  of  the  rec- 
ord, under  the  rule  that  the  certificate  of  the  derk 
only  certifies  to  the  correctness  of  all  the  papers 
filed,  proceedings  had,  and  entries  made  prior 
to  the  date  of  the  certificate. 

[Ed.  Note.— For  .other  cases,  see  Criminal 
Law.  Dec  IMg.  |  1105.  •] 

Appeal  from  Criminal  Court,  Marion  Coun- 
ty; John  A.  Pritchard,  Judge. 

Earl  H.  Painter  was  convicted  of  violating 
Act  March  8,  1909  (Acts  1909,  c  151),  requir- 
ing the  record  of  the  names  and  residences 
of  persons  engaged  In  or  transacting  business 
under  names  other  than  their  own,  either  In- 
dividually or  as  members  of  firms  or  partner- 
ships, and  providing  penalties,  for  the  viola- 
tion thereof,  and  was  punished  by  a  fine  of 
$25,  and  he  appeals.    Affirmed. 

Chas.  E.  Averlll,  for  appellant  James 
Bingham,  A.  O.  Cavlns,  W.  H.  Thompson,  and 
B.  M.  White,  for  the  State. 

MONKS,  J.  Appellant  was  convicted  un- 
der an  act  approved  March  8,  1909  (Acts  at 
1909,  pp.  858,-  359),  and  his  punishment  as- 
sessed at  a  fine  in  the  sum  of  $25.  The  only 
error  assigned  calls  in  question  the  action 
of  the  court  In  overruling  appellant's  motion 
'  for  a  new  trlaL 

The  certificate  of  the  clerk  authenticating 
the  transcript  was  dated  July  1,  1910.  What 
purports  to  be  a  bill  of  exceptions  containing 
the  evidence  was  not  signed  by  the  judge  un- 
til July  29,  1910,  28  days  after  the  transcript 
was  authenticated  by  the  clerk.  It  has  been 
uniformly  held  that  the  certificate  of  the 
clerk  only  certifies  to  the  correctness  of  all 
the  papers  filed,  proceedings  had,  and  entries 
made  prior  to  the  date  of  said  certificates, 
and  cannot  authenticate  papers  filed,  proceed- 
ings bad,  or  entries  made  subsequent  to  that 
time.  Nurrenbern  v.  Daniels,  163  Ind.  301,  71 
N.  E.  889,  and  cases  cited;  Ewbanks,  Manual, 
p.  43.  It  Is  clear,  therefore,  that  the  evi- 
dence is  not  properly  In  the  transcript  and 
cannot  be  considered.  As  the  error  assigned 
depends  for  Its  determination  upon  the  evi- 
dence, which  Is  not  in  the  traascript,  there 
Is  nothing  to  support  said  assignment. 

The  judgment  is  therefore  affirmed. 


(176  Ind.  <48) 

SELVAGE  V.  TALBOTT.     (No.  21,773.) 
(Supreme  Court  of  Indiana.    May  23,  1911.) 

1.  Bbokebs  ({  43*)  — Statdtb  of  Fkauds  — 

Debooation  of  Comhoh  Law. 

AcU  1901,  c.  67,  f  1  (Bums'  Ann.  St  1908, 
{  7463),  declaring  that  no  contract  for  a  com- 
mission for  finding  a  purchaser  for  real  estate 
of  another  shall  be  valid  unless  in  writing,  sign- 
ed by  the  own«r,  is  in  derogation  of  common 
law,  and  must  be  strictly  construed. 

[Ed.  Note. — For  other  cases,  see  Brokers,  Cent 
Dig.  i  44;  Dec.  Dig.  {  43;*  Frauds,  Statute  of, 
C'nt  Dig.  {  131.] 


2.  CONSTITDTIONAI.  LAW  (|  211*)— CLASS  LEO- 

1SI.ATI0N— In  Genebal. 

A  classification  of  subjects  of  legislation 
must  have  some  reasonable  basis,  and  most  op- 
erate equally  upon  all  within  the  class.  The 
reason  for  the  classification  most  inhere  in  th* 
subject-matter,  and  must  be  natural  and  sub- 
stantial, treating  all  alike  who,  under  the  same 
conditions,  are  within  its  effect,  and  must  em- 
brace all  within  the  class  to  which  it  is  natural- 
ly related. 

[Ed.  Note.— For  other  eases,  see  Oonstitntioa* 
al  Iaw,  Dec.  Dig.  i  211.*] 

3.  CONSTiTUTiowAi,  Law   (J  212*)— Classifi- 
cation —  POLICB    POWRB— RBGITLATION    OF 

Business. 

The  state  under  its  police  power  has  the 
right  to  regulate  any  and  all  kinds  of  business 
to  protect  the  publfc  health,  morals,  and  wel- 
fare, subject  to  the  restrictions  of  reasonabU 
classification. 

[Ed.  Note.— For  other  cases,  see  'Constitution- 
al Law.  Cent  Dig.  f  684;  Dec  Dig.  |  212.*! 

4.  BJKINENT    DOUAIN    (§   2*)  —  APPBOPBIATIOir 

OF  Sebvices  OB  Pbopebtt— Beqclatioh  OF 

BsOKKBfi 

Acts  1901,  c  67,  I  1  (Bums'  Ann.  St 
1908,  {  7463),  which  provides  that  no  contract 
for  ui«  payment  of  any  commission  for  finding 
a  purchaser  for  real  estate  shall  be  valid  unless 
it  oe  in  writing,  signed  by  the  owner  of  such 
real  estate  or  his  legal  representative.  Is  not  in 
conflict  with  Const  art  1,  {  21,  which  declares 
that  no  man's  particular  services  shall  be  de- 
manded without  just  compensation,  and  that  no 
man's  property  shall  be  taken  by  law  without 
just  compensation. 

rXU.  Note.— For  other  cases,  see  EJminent  Do- 
main, Dec  Dig.  I  2.*]  "  - 

6.  CoNSTrruTiONAi,  Law  (|  206*)  —  Cijum 
Lbqislation- Rkoulation  OF  Bbokebs. 
Acts  1901,  c.  67,  {  1  (Burns'  Ann.  St 
1908,  I  7463),  which  provides  that  no  contract 
for  the  payment  of  any  commission  for  finding 
a  purchaser  for  real  estate  shall  be  valid  un- 
less it  be  in  writing,  signed  by  the  owner  of 
such  real  estate,  is  not  in  conflict  with  Const 
art.  1,  S  23,  which  forbids  the  granting  to  any 
citizen  or  class  of  citizens  of  privileges  or  im- 
munities which,  upon  the  same  terms,  shall  not 
equally  belong  to  all  citizens. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f{  591-624;  Dec  Dig.  f 
205.*] 

6.  CoKBTiTrmoKAi.  Law  (f  296*)— Dub  Pbo- 

OBSs  OF  Law— Regulation  of  Bbokbbs. 
Acts  1901,  c  67,  I  1  (Bums'  Ann.  St 
1908,  i  7463),  providing  that  no  contract  for 
a  commission  for  finding  a  purchaser  for  real 
estate  shall  be  valid  unless  in  writing,  signed 
by  the  owner,  is  not  invalid  as  a  deprivation 
of  liberty  or  property  without  due  process  of 
law,  contrary  to  Const  V.  8.  Amend.  14. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  U  825-«30;    Dec  Dig.  I 

7.  CONSTITDTIOHAI,  LAW    (|   296*)— DUB   PeO- 

cess  of  Law— Natube  of  Acts  Pbohibitxd 

IN  Genebai. 

Const  U.  S.  Amend.  14,  was  not  designed 
to  interfere  with  the  police  power  of  a  state  to 
regulate  business  and  occupations  for  the  pro- 
motion of  the  public  peace,  morals,  and  welfare. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  826^^30,  835-846;  Dec 
Dig.  f  296.*] 

8.  Bbokbbs   (|  43*)— Compensation  —  Nb<»)< 

SITY    OF   CONTBACT    IN    WBXTING— STATUTES. 

Under  AcU  1901,  c  67,  §  1  (Burns'  Ann. 
St  1908,  i  7463),  requiring  that  a  broker's  con- 
tract for  commissions   for  effecting  a  sale  ot 
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real  property  ilutll  be  In  writing,  aiened  I>7  tbe 
owner,  no  recovery  can  be  had  under  a  count 
in  quantum  meruit  for  selling  nnder  oral  em- 
ployment 

[Bd.  Note.— For  other  cases,  see  Brolcers, 
Cent.  Dig.  {  44;   Dec  Dig.  i  43.*] 

9.  Bhokebs  (J  43,*)— Compensation  — Neces- 

8ITT    OF    WBmNQ — SUFFICIENCT    01    WBTT- 

ING. 

Under  Acts  1901,  c.  67,  J  1  (Bums'  Ann. 
St  1908,  i  7463),  requiring  a  contract  for  the 
payment  of  a  commission  for  the  sale  of  real 
estate  to  be  in  writing,  a  contract  which  is  only 
partially  in  writing  and  which  leaves  the 
amount  of  the  commission  to  be  ascertained  by 
parol  is  not  enforceable. 

[Eld.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  44;   Dec.  Dig.  |  43.*] 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Pliny  W.  BartholMnew,  Judge. 

Action  by  Joseph  W.  Selvage  against  Hen- 
ry M.  Talbott  Judgment  for  defenflant,  and 
plalntlGf  appeals.    Affirmed. 

Robert  W.  McBrlde,  for  appellant  Chas. 
W.  Smith,  John  S.  Duncan,  Henry  H.  Horn- 
brook,  and  Albert  P.  Smitii,  for  appellee. 

MORRIS,  J.  Appellant  sued  appellee  for 
services,  on  an  oral  contract,  in  negotiating 
a  sale  of  real  estate.  The  complaint  is  in 
three  iMiragraphs,  the  first  of  which  declares 
on  an  agreement  for  a  commission  of  2^ 
per  cent  on  the  amount  of  the  sale  price,  the 
second  on  an  agreement  for  a  reasonable 
compensation,  and  the  third  is  based  solely 
on  the  quantum  meruit  The  latter  para- 
graph alleges  the  rendition  of  services  by 
plaintiff  to  defendant  at  Ills  special  instance 
and  request  in  finding  for  him  a  purchaser 
of  certain  real  estate,  the  reasonable  ralue 
of  the  services,  and  that  the  claim  is  due 
and  unpaid.  To  each  paragraph  of  com- 
plaint the  lower  court  sustained  a  demurrer 
for  Insufficient  facts.  This  action  of  the 
court  is  here  assigned  as  error. 

It  Is  conceded  by  appellant  that  the  lower 
<X>nrt  did  not  err  in  sustaining  the  demurrer 
to  the  first  and  second  xxiragraphs  of  com- 
plaint If  section  1  of  the  act  of  March  6, 
1901,  relating  to  contracts  for  services  in 
selling  real  estate,  is  a  valid  enactment,  but 
appellant  claims  that  this  section  is  uncon- 
stitutional and  void  because  It  conflicts  with 
sections  21  and  23  of  article  1  of  the  Consti- 
tution of  Indiana,  and  also  with  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States.  Appellant  further  insists 
that  even  though  the  act  in  controversy  is 
constitutional,  it  applies  only  to  express  con- 
tracts, and  therefore  the  third  paragraph  of 
complaint,  which  is  on  an  Implied  obligation. 
Is  sufficient  to  repel  a  demurrer. 

Appellee  contends  that  the  statute  In  con- 
troversy is  valid,  and  that  the  contract  sued 
9n  is  invalid  because  not  in  writing.  The 
section  of  the  statute  in  question  reads  as 
follows:  "That  no  contract  for  the  payment 
of  any  snm  of  money,  or  thing  of  value,  as 


and  for  a  commission  or  revard  for  the  find- 
ing or  procuring,  by  one  person,  or  a  pur- 
chaser for  the  real  estate  of  another  shall  1)6 
valid,  unless  the  same  shall  be  In  writing. 
Signed  by  the  owner  of  such  real  estate  or , 
his  legally  appointed  and  duly  qualified  rep- 
resentative." Acts  1901,  p.  104 ;  Bums'  Stat 
1908,  I  7463.  Section  21,  art  1,  of  onr  Con- 
stitution, is  as  follows:  "No  man's  particular 
services  shall  be  demanded  without  Just  com- 
pensation. No  man's  property  shall  be  taken 
by  law  without  just  compensation ;  nor,  ex- 
cept In  the  case  of  the  state,  without  such 
compensation  first  assessed  and  tendered." 
Section  23  of  the  same  Instrument  reads  as 
follows:  "The  General  Assembly  shall  not 
grant  to  any  citizen,  or  class  of  citizens,  priv- 
ileges or  immunities  which,  upon  the  same 
t^rms,  shall  not  equally  belong  to  all  citi- 
zens." 

[1]  At  the  outset  it  may  be  conceded  that 
this  statute  is  in  derogation  of  the  common 
law,  and  therefore  must  be  strictly  constru- 
ed. Thomburg  v.  American  Strawboard  Co. 
(1895)  141  Ind.  443,  40  N.  E.  1062,  50  Am.  St 
Rep.  334 

[2]  It  may  be  further  conceded,  as  appel- 
lant contends,  that,  when  the  General  Assem- 
bly makes  a  classification  of  the  subjects  of 
legislation,  it  must  have  some  reasonable 
basis  on  which  to  stand,  and  must  operate 
equally  upon  all  within  the  class;  thGi,t  the 
reason  for  the  classification  must  Inhere  in 
the  subject-matter,  and  must  be  natural  and 
substantial  A  proper  classification  treats 
all  brought  nnder  its  infiuence  alike  under 
the  same  conditions,  and  must  embrace  all 
within  the  class  to  which  it  is  naturally  re- 
lated. Bedford  Quarries  Co.  v.  Bough,  168 
Ind.  671,  80  N.  El  529, 14  L.  R.  A.  (N.  S.)  418, 
and  cases  cited. 

[3]  But  it  cannot  be  questioned  that  the 
state  imder  its  police  power  has  the  right  to 
regulate  any  and  all  kinds  of  business  to 
protect  the  public  health,  morals,  and  wel- 
fare, subject  to  the  restrictions  of  reasonable 
classification.  Walker  v.  Jameson  (1894)  140 
Ind.  591,  37  N.  B.  402,  39  N.  B.  860,  28  L.  B. 
A.  679,  49  Am.  St  Rep.  222 ;  Adams  Bxpress 
Co.  V.  State  (1903)  161  Ind.  706,  67  N.  E.  1092; 
Seeleyvllle,  etc,  Co.  v.  McGlosson  (1906)  166 
Ind.  561,  77  N.  B.  1044,  117  Am.  St  Rep.  396; 
Knight  &  JUlson  Co.  v.  Miller  (1909)  172 
Ind.  27,  87  N.  E.  823.  Several  states  have 
laws  similar  to  the  one  in  controversy.  In 
Baker  v.  GlUan,  68  Neb.  368,  04  N.  W.  615, 
the  Supreme  Court  of  Nebraska,  in  deciding 
a  case  involving  the  matter  in  issue  here, 
used  the  following  language:  "The  only 
question  suggested  by  the  petition  in  error 
and  discussed  In  the  briefs  is  whether  an 
oral  agreement  like  the  one  on  which  plain- 
tiff relies  is  valid  and  enforceable.  The  first 
section  of  the  act  of  1897  [Laws  1897,  c.  671 
Is  as  follows :  'Ev&cj  contract  for  the  sale  of 
lands,  betwe«i  the  owner  thereof  and  any 
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i>roker  or  agent  employed  to  sell  the  same, 
shall  be  void,  unless  the  contract  Is  In  writ- 
ing and  snbscrlhed  by  the  owner  of  the  land 
and  the  broker  or  agent,  and  snch  contract 
shall  describe  the  land  to  be  sold,  and  set 
forth  the  compensation  to  be  allowed  by  the 
owner  In  case  of  sale  by  the  broker  or  agent.' 
It  la  conceded  that  the  case  falls  within  the 
provisions  of  this  section,  and  that,  if  the 
law  is  constitntional,  the  Judgment  Is  right 
We  think  the  law  is  constitutional,  and  that 
the  argument  In  support  of  the  claim  that 
it  Is  special  legislation  is  obviously  unsound. 
It  Is,  of  course,  competent  for  the  Legislature 
to  classify  objects  of  legislation,  and  if  the 
classification  is  reasonable,  and  not  artificial 
or  arbitrary,  It  will  be  upheld  as  a  legitimate 
exercise  of  legislative  power.  The  statute 
here  considered  is  only  a  new  Instance  of 
the  exercise  of  that  power.  It  may  be  that  it 
is  without  exact  precedent,  but  it  has  many 
familiar  analogies  in  the  legislation  of  this 
and  other  states.  It  is  more  special  legisla- 
tion than  are  those  provisions  of  the  statute 
of  frauds  which  require  certain  contracts 
to  be  evidenced  by  writing.  It  is  in  fact  a 
virtual  extension  or  enlargement  of  the  stat- 
ute of  frauds,  and,  like  that  statute,  was  de- 
signed to  prevent  the  bringing  of  actions 
which  experience  had  shown  were  often  con- 
ceived In  fraud  and  maintained  by  perjury. 
It  purports  to  be,  and  it  Is,  a  general  law. 
Its  operation  Is  uniform  throughout  the 
state.  It  affects  alike  all  persons  under  the 
same  conditions  and  circumstances,  and,  its 
object  being  the  suppression  of  an  evil  be- 
lieved to  be  peculiarly  connected  with  the 
class  of  contracts  with  which  it  deals,  It  Is 
not  in  our  Judgment  open  to  the  constitu- 
tional objection  urged  against  It"  In  Ross 
et  al.  T.  Kaufman  a908)  48  Wash.  678,  94 
Pac.  641,  the  Supreme  Court  of  the  state 
of  Washington  In  passing  on  the  constitution- 
ality of  a  statute  similar  to  ours  said :  "The 
appellants  argue  here  that  the  act  of  1905, 
which  requires  contracts  of  this  kind  to  be 
In  writing,  Is  unconstitutional  because,  first, 
It  Is  class  legislation ;  and,  second.  It  Is  an 
unwarranted  Inference  with  the  rights  of 
contract  Neither  of  these  reasons  requires 
extended  notice.  All  class  legislation  Is  not 
problbitM  by  the  Constitution.  This  statute 
does  not  affect  the  right  of  contract  further 
than  to  require  certain  contracts  to  be  in 
writing;  and  this  is  without  doubt  within 
the  legislative  power.  Otherwise  the  Legisla- 
ture could  require  no  contract  to  be  In  writ- 
ing. We  think  the  act  is  constitutional."  It 
Is  a  matter  of  common  knowledge  that  before 
the  enactment  of  this  statute  numerous  suits 
were  being  instituted  from  time  to  time  by 
agents  and  brokers  who  claimed  commissions 
In  sales  of  land  on  the  ground  that  they  had 
been  Instrumental  in  procuring  purchasers, 
and  these  claims  were  often  resisted  by  the 
defendants,  because,  as  alleged,  there  was 
absolutely  no  basis  for  the  same;  on  the  oth- 
er hand,  brokers  and  agents  complained  that 


owners  when  sales  were  once  effected  by  the 
agents  often  after  an  expenditure  of  great 
effort  were  given  to  the  repudiation  of  their 
honest  obligation.  An  examination  of  court 
records  will  reveal  the  contradictory  testi- 
mony of  the  Interested  parties  In  such  cases, 
and  show  the  extreme  dlflSculty  Imposed  on 
courts  and  Juries  In  ascertaining  the  truth. 
No  doubt  the  principal  motive  which  actuat- 
ed the  members  of  the  G«neral  Assembly  In 
enacting  the  statute  was  to  put  an  end  to 
such  disputes  and  prevent  fraud  and  per- 
jury, and  we  believe  the  enactment  is  well 
within  the  police  powers  of  the  state. 

[4,  t]  Appellant  maintains  that  the  clasal- 
flcatlon  In  this  act  Is  purely  artificial  and 
arbitrary;  that  it  sinjgles  out  a  particular 
class  of  agents — those  engaged  in  real  estate 
sales — and  Imposes  restrictions  on  them  not 
Imposed  on  any  other  class  of  agents;  "that. 
In  fact,  It  only  applies  to  those  real  estate 
agents  engaged  In  the  selling  and  not  to 
those  engaged  in  the  purchase  of  real  estate. 
In  regard  to  the  latter  claim.  It  Is  sufiSdent 
to  say  that  It  Is  a  matter  of  common  knowl- 
edge that  brokers  usually  look  to  the  owner 
of  the  real  estate  for  compensation,  rather 
than  to  the  purchaser.  This  is  a  suffldent 
reason  to  warrant  the  exclusion  of  agency 
contracts  for  the  purchase  of  land  from  the 
operation  of  the  law.  The  act  In  controversy 
Is  not  In  conflict  with  either  section  21  or 
23  of  article  1  of  our  Constitution.  City  of 
New  Albany  v.  New  Albany  St  R.  Co.,  172 
Ind.  487,  87  N.  B.  1084. 

[6,  7]  Nor  Is  this  statute  In  conflict  vrith 
the  fourteenth  amendment  to  the  federal 
Constitution.  This  amendment,  broad  as  it 
is,  was  not  designed  to  interfere  with  the 
police  power  of  the  state  to  regulate  business 
and  occupations  for  the  promotion  of  the 
peace,  morals,  and  welfare  of  the  people. 
Knight  &  Jillson  Co.  T.  Miller,  supra;  Cin- 
cinnati, etc.,  R.  Co.  T.  CHy  of  Connersvllle, 
170  Ind.  816,  83  N.  B.  603 :  Inland  Steel  Co. 
V.  Tedlnak,  172  Ind.  423,  87  N.  E.  229; 
Smith  V.  Stephens,  173  Ind.  564,  91  N.  EX  167, 
30  L.  K.  A.  (N.  S.)  704. 

[1]  No  error  was  committed  by  the  lower 
court  in  sustaining  the  demurrer  to  the  third 
paragraph  of  complaint  Where  the  law 
makes  an  express  oral  contract  for  services 
Invalid,  it  will  not  create,  by  implication,  a 
liability  for  such  services.  It  Is  admitted  by 
counsel  for  appellant  that  this  rule  is  declar- 
ed In  Beahler  v.  Clark  (1903)  32  Ind.  App. 
222,  68  N.  E.  613,  but  counsel  clatms  it  is 
erroneous.  Where  the  question  has  been 
raised  in  other  Jurisdictions,  a  similar  rule 
has  been  adopted.  Blair  v.  Austin,  71  Neb. 
401,  98  N.  W.  1040;  Lelmbach  v.  Regner,  70 
N.  J.  Law,  608,  67  Atl.  138;  Jamison  v.  Hyde, 
141  Cal.  109,  74  Pac.  695;  Keith  T.  Smith, 
46  Wash.  131,  89  Pac.  473,  13  Am.  &  E>>g. 
Ann.  Cas.  975,  and  note.  In  Zimmerman  v. 
Zehendner,  164  Ind.  466,  78  N.  £>.  920,  this 
court  said:  "In  short,  the  contract  In  so  far 
as  it  relates  to  this  action.  Is  only  partial- 
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ly  In  writing.  The  taiportant  feature — ^the 
amount  of  commission  to  be  paid — Is  to  be 
ascertained  by  parol  testimony  In  regard  to 
an  understanding  which  may  prove  to  be  a 
misunderstanding,  the  exact  thing  which  the 
statute  was  designed  to  prevent." 

[1]  A  contract  partly  written  and  partly 
verbal  la  a  parol  contract,  and  contracts  re- 
quired by  law  to  be  in  writing  must  be  whol- 
ly written  to  be  enforceable. 

Under  this  statute,  no  recovery  can  be  had 
on  the  quantum  meruit. 

There  Is  no  error  In  the  record.  Judgment 
afllrmed. 


a75  Ind.  sm 

STATE  V.  GROSS.     (No.  21,761.) 
(Supreme   Court  of  Indiana.     May  23,  19110 

1.  Criminai,  Law  (|  304*>— Jttdioial  Nonoi 

— PoPHLATtON    OT   CiTIES. 

The  Supreme  Court  talces  Judicial  notice 
that  tbe  population  of  a  city  ii  less  than  10,000, 
when  so  shown  by  the  federal  census. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  C^nt  Dig.  {  705;   Dec.  Dig.  {  304.*] 

2.  Perjubt  (S  9*)— Desighatior  of  Judkhai. 

OmCER — SUKnCIINCY. 

Under  Bums'  Ann.  St  1908,  {  8644,  devolv- 
ing the  duties  of  city  judge  on  the  mayor  in  fifth- 
class  cities,  a  conviction  of  perjury  cannot  be 
sustained  on  an  afiidavit  charging  that  the  of- 
fense was  committed  t>efore  toe  Judge  of  the 
city  court  in  such  a  city. 

[Bd.    Note.— For    other    cases,    see    Perjoty, 
Cfnt.  Dig.  SS  27-35;   Dec.  Dig.  |  9.*] 
J.  PEBJUBT  (i  22*)  —  AOCUBATIOH  —  Bk<)UI- 

BITES. 

An  accusation  of  perjury  must  correctly  de- 
■cribe  the  court  or  tribunal  before  which  it  wns 
committed  and  the  officer  admioistering  tbe 
oath. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent.  Dig.  SS  76-79 ;  Dec.  Dig.  |  22.*] 

4.  Pebjurt  ((  29*)— Pboot— Requisites. 

In  a  perjury  trial,  description  of  the  conrt 
and  of  the  officer  administering  tbe  oath  must 
be  sulMtantially  proved  as  charged. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  S  104;   Dec.  Dig.  i  29.*] 

Appeal  from  Circuit  Court,  Wabash  (^un- 
ty;  Samuel  B.  Cook,  Judge. 

Otto  Groea  was  acquitted  of  perjury,  and 
the  State  appeals.    Affirmed. 

Frank  G.  Carpenter,  James  Bingham,  A. 
G.  (Javlns,  B.  M.  White,  and  W.  H.  Thomp- 
son, for  the  State.  D.  F.  Brooks  and  Wat- 
kins  ft  Butler,  for  appellee. 

JORDAN,  O.  J.  This  prosecution  was  orig- 
inally Instituted  In  the  Huntington  circuit 
court  on  an  affidavit  purporting  to  charge 
appellee  with  the  crime  of  perjury  committed 
by  falsely  testifying  aa  a  witness  upon  the 
trial  of  a  certain  cause  In  the  dty  court  of 
the  dty  of  Huntington,  Huntington  county, 
Ind.  The  defendant's  plea  was  not  guilty. 
The  case  was  venued  to  the  Wabaah  circuit 
court,  wherein  it  was  tried  by  a  Jury.  At  the 
conclusion  of  tbe  state's  evidence,  the  court, 
on  the  motion  of  the  defendant,  directed  the 


Jury  to  return  a  verdfet  to  favor  of  the  ac- 
cused, which  the  Jury  did,  and  thereupon  a 
Judgment  was  rendered  discharging  him.  The 
state  appeals. 

The  affidavit  upon  which  the  case  was  tried 
charges:  That  an  action  was  brought  In 
the  city  court  of  the  dty  of  .Huntington, 
county  of  Htmtlngton,  state  of  Indiana,  where- 
in one  Eugene  Redllnger  was  defendant,  and 
the  state  of  Indiana  waa  plaintiff,  and  on  the 
81st  day  of  January,  1910,  said  cause  came 
on  for  trial  and  hearing  before  the  Honorable 
MUo  Felghtner,  the  duly  elected,  qualified, 
and  acting  judge  of  said  dty  court  of  said 
city  of  Huntington,  county  of  Huntington, 
and  state  of  Indiana,  sitting  as  such  judge, 
and  that  then  and  there  the  said  Otto  Gross 
appeared  and  presented  himself  as  a  witness, 
upon  the  trial  and  hearing  of  said  cause. 
That  said  Qroes  was  duly  sworn  by  said  Mllo 
Feightner,  the  duly  elected,  qualified,  and 
acting  Judge  of  said  dty  court  of  said  dty 
of  Huntington,  and  state  of  Indiana,  said 
dty  Judge  having  authority  then  and  there 
to  administer  said  oath,  to  said  Otto  Gross, 
to  give  true  evidence  In  said  cause.  Wbere- 
npon  the  said  Otto  Gross  did  then  and  there» 
on  his  oath,  aa  aforesaid  taken,  feloniously, 
wUlfuUy,  etc. 

The  state  at  the  trial  Introduced  Mllo 
Feightner,  who  testified  that  on  the  31st  day 
of  January,  1910,.he  was  the  duly  dected  and 
qualified  mayor  of  tbe  city  of  Huntington, 
Huntington  county,  Ind.;  that  he  had  been 
the  mayor  of  that  dty  since  the  1st  day  of 
January,  1910 ;  that  on  the  Slst  day  of  Jan- 
nary,  1910,  he  sat  as  Judge  in  the  case  of 
the  State  of  Indiana  v.  Eugene  Redlinger  on 
a  charge  of  Illegal  sale  of  intoxicating  llq- 
nors.  He  testified  that  be  never  had  been 
elected  city  Jndge  of  the  dty  of  Huntington, 
and  further  stated  that  he  acted  aa  Judge  at 
the  trial  of  said  cause  because  he  was  the 
mayor  of  the  city  of  Huntington. 

The  lower  coort  held  that  the  proof  es- 
tablished by  this  evidence  was  a  fatal  vari- 
ance between  the  allegations  or  charge  as  set 
forth  in  the  affidavit  and  directed  an  acquit- 
tal of  the  defendant  on  account  of  such  vari- 
ance. By  section  8840,  Bums'  Ann.  Stat. 
1908,  the  same  being  section  216  of  what  Is 
commonly  known  as  the  "cities  and  towns 
statute  of  1906,"  it  la  declared  that:  "The 
Judldal  power  of  every  city  of  the  first,  sec- 
ond, third  and  fourth  classes,  shall  be  vested 
in  a  dty  conrt.  The  officers  thereof  shall  be 
a  judgey  a  derk,  and  a  bailiff,  eta  •  •  • 
SQCh  conrt  shall  be  a  court  of  record,  and 
all  Its  Judgments,  decrees,  orders  and  pro- 
ceedings, ahall  have  the  same  force  and  ef- 
fect as  those  of  the  drcnlt  court  •  •  • 
Provided,  that  in  dtles  of  the  fifth  class  the 
mayor  ahall  exercise  all  the  powers  and  ba 
required  to  perform  all  the  duties  herein  pro- 
vided for  dty  Judges,  in  so  far  aa  the  same 
are  applicable." 
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Section  8644,  Bums'  Ann.  St.  1908,  provides: 
"That  the  elective  officers  of  the  cities  of  this 
State  shall  consist  of  a  mayor,  a  city  Judge,  a 
city  clerk,  a  city  treasurer  and  councllmen  as 
hereinafter  provided.  •  •  •  And  second, 
that,  in  cities  of  the  fifth  class,  the  powers 
and  duties  of  city  judge  shall  devolve  wholly 
upon  the  mayor." 

[1]  We  Judicially  know  that  the  city  of 
Huntington,  according  to  the  United  States 
census,  has  a  population  of  leas  than  10,000, 
and  therefore,  under  the  classification  as 
made  by  the  cities  and  towns  act  of  1905, 
is  a  city  of  the  fifth  class,  and  consequently 
is  not  authorized  to  elect  or  have  a  Judge  of 
a  city  court  The  duties  and  powers  of  such 
judge,  as  shown  by  the  provisions  of  the 
cities  and  towns  act  of  1905,  to  which  we  have 
referred,  devolve  upon  and  are  to  be  perform- 
ed by  the  mayor  of  that  city. 

[2]  In  the  affidavit  there  is  no  charge  or 
allegation  whatever  to  show  that  Mllo  Felght- 
ner  was  the  mayor  of  the  city  of  Huntington 
at  the  time  of  the  trial  of  the  cause  In  which 
the  alleged  crime  was  committed  or  at  the 
time  he  administered  the  oath  to  defendant 
There  is  no  showing  in  the  affidavit  that 
he,  as  the  mayor  of  the  city  of  Hantington, 
was  acting  In  the  capacity  of  city  judge  and 
exercised  the  powers  of  such  official  in  the 
trial  in  question.  The  affidavit  described 
Feightuer  as  the  duly  elected  and  qualified 
Judge  of  the  city  court  of  Hantington;  but 
the  proof  upon  the  trial  does  not  consist  with 
or  satisfy  this  description.  On  the  contrary, 
the  proof  shows  that  Felghtner  was  not  at 
the  time  of  the  trial  In  question  de  Jure  or 
de  facto  Jndge  of  the  city  court  of  the  city 
of  Huntington,  for  under  the  law  that  city 
neither  bad  nor  was  entitled  to  have  what  is 
denominated  under  the  statute  as  a  "city 
Judge."  The  proof  shows  that  Felghtner 
was  the  mayor  of  the  city  and  acted  under 
the  law  as  judge  in  holding  the  city  or  may- 
or's court  by  reason  of  the  fact  that  he  was 
mayor  of  that  city. 

[3]  The  rule  is  well  settled  that  the  correct 
description  of  the  court  or  tribunal  before 
which  the  perjury  is  alleged  to  hare  been 
committed  and  a  correct  description  of  the 
officer  who  administered  the  oath  to  the  ac- 
cused are  material  and  a  matter  of  substance 
and  must  be  correctly  laid  or  set  out  In  the 
affidavit  or  indictment  in  the  particular  case. 

The  defendant  in  a  perjury  case  has  a  right 
to  be  correctly  Informed  by  the  affidavit  or 
indictment  In  respect  to  the  officer  before 
whom  he  took  the  oath  alleged  to  have  be^n 
false.    Kerr  v.  People,  42  111.  807. 

[4]  It  follows  that  a  description  of  the 
court  and  of  the  person  administering  the 
oath  must  at  least  be  substantially  proven 
on  the  trial  as  laid  or  alleged  by  the  state 
in  Its  pleading.  Or,  in  other  words,  the 
proof  must  substantially  satisfy  spch  descrip- 
tion as  the  same  Is  alleged  in  the  indictment 
or  affidavit ;  otherwise  there  will  be  a  mate- 
rial or  fatal  variance  between  the  pleading 


and  the  proof  in  the  case.  Stewart  v.  State. 
6  Tez.  App.  184,  and  authorities  there  cited ; 
State  V.  Street,  5  N.  O.  156,  3  Am.  Dec.  682 ; 
2  Bishop  on  Criminal  Procedure  (3d  Ed.)  ( 
910;  2  Wharton's  Criminal  Law  (10th  Ed.) 
§  1290 ;  Guston  t.  People,  61  Barb.  (N.  T.)  36. 

Mr.  Bishop,  in  the  section  of  bis  work  on 
criminal  procedure  above  cited,  states  that; 
"The  name  of  the  court  or  of  the  official  per- 
son, before  which  or  whom  was  the  proceed- 
ing wherein  the  perjury  is  charged  to  have 
been  committed,  *  •  •  Is  one  of  the  iden- 
tifying facts ;  hence  it  must  be  alleged,  and 
correctly,  as  known  in  law." 

In  State  v.  Street,  supra,  it  was  held  that  In 
an  indictment  for  perjury  the  court  before 
which  this  iwrjury  is  alleged  to  have  been 
committed  must  be  legally  set  forth.  In  that 
case  the  court  was  described  or  styled  In  the 
Indictment  as  "a  certain  superior  court  begun 
and  bolden  for  the  district  of  Hillsborough" ; 
but  in  the  statute  the  court  was  denominated 
and  known  as  the  "courts  of  pleas  and  quar- 
ter sessions."  The  variance  between  the  de- 
scription of  the  court  and  the  proof  in  that 
case  was  held  to  be  fatal. 

In  Stewart  v.  State,  supra,  the  official  char- 
acter of  the  person  before  whom  the  oath 
assigned  as  perjury  was  taken  was  described 
in  the  indictment  as:  "T.  O.  Hynes,  then 
and  there  being  and  acting  as  one  of  the 
coroners  of  said  county  of  Washington  and 
said  state,  and  that  said  Harrison  Stewact 
was  duly  sworn  before  the  said  T.  O.  Hynes, 
coroner  as  aforesaid,  as  a  witness  before  said 
coroner  and  said  Jury  of  inquest."  The  court 
In  that  case  said:  "Nowhere  in  the  indict- 
ment Is  the  officer  before  whom  the  oath 
was  taken  characterized  otherwise  than  as 
coroner.  Under  our  law  as  it  now  exists, 
and.  Indeed,  since  the  adoption  of  the  Consti- 
tution of  1869,  no  such  office,  separate,  dis- 
tinct, and  specific,  as  that  of  coroner  eo  no- 
mine has  been  or  Is  known  to  onr  system. 
*  *  *  In  the  present  Constitution  there  Is 
no  mention  made  of  such  an  officer.  We  find, 
however,  In  the  General  Laws  of  the  Fif- 
teenth LeglBlature,  p.  165,  §  28,  that  'justices 
of  the  peace  shaU  be  commissioned  by  the 
Governor  to  act  as  Justices  of  the  peace  in 
their  respective  precincts.  •  •  ♦  They 
shall  also  discharge  all  the  duties  of  coroner, 
except  such  as  devolve  upon  constablee,  by 
section  21  of  the  Constitution.'  •  •  •  The 
allegation  In  the  indictment,  to  have  been 
sufficient,  should  have  alleged  substantially 
that  T.  O.  Hynes  was  a  Justice  of  the  peace 
of  Washington  county,  and  that,  at  the  time 
he  administered  the  oath  to  defendant  whldi 
is  assigned  as  perjury,  he,  as  said  Justice  of 
the  peace,  was  acting  in  the  discbarge  of  the 
duties  of  a  coroner  In  said  county." 

Mr.  Wharton,  in  section  1290,  supra,  in 
dealing  with  the  offense  of  perjury,  says : 
"The  title  of  the  court  must  be  correctly  giv- 
en ;  and,  If  a  qnorum  Is  essential  to  jurisdic- 
tion, it  Is  proper  to  aver  that  a  due  quorum 
of  Uie  Judges  was  present" 
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In  Guston  t.  People,  supra,  the  Indictment 
on  which  the  occused  was  convicted  of  per- 
jury was  held  to  be  faulty  In  matters  of 
substance  because  It  charged  that  the  action 
In  which  the  perjury  was  charged  to  have 
been  committed  was  pending  In  the  Supreme 
Gonrt  of  the  city  of  New  Tork,  and  that  the 
referee  who  administered  the  oath  was  ap- 
pointed by  the  Supreme  Court  of  the  city  and 
county  of  New  Tork.  The  court  there  said : 
"There  are  no  such  courts  known  to  the  law ; 
certainly  none  so  designated,  of  which  Ju- 
dicial notice  can  be  taken,  as  having  Juris- 
diction of  an  action  for  divorce." 

By  section  944S,  Bums'  Statutes  1908,  In 
case  of  the  absence  of  the  coroner  or  his 
Inability  to  attend  an  inquest,  any  Justice  of 
the  peace  of  thie  county  is  empowered  to  ez- 
erdse  the  power  of  the  coroner  by  holding 
an  inquest  over  a  dead  body,  and  in  so  doing 
the  Justice  is  authorized  to  proceed  In  all  re- 
spects as  coroner.  To  illustrate,  it  may  be 
said  that,  if  the  state  were  to  institute  a 
prosecution  against  a  witness  who  Iiad  testi- 
fied falsely  at  an  Inquest  holden  by  a  Justice 
of  the  peace  acting  as  coroner,  such  Justice 
having  also  administered  the  oath  to  the  ac- 
cused party,  certainly,  under  such  circum- 
stances, it  would  not  answer  for  the  state  to 
lay  or  charge  the  crime  in  the  indictment  as 
having  been  committed  by  the  defendant  in 
giving  false  testimony  at  an  inquest  held  by 
the  coroner  of  the  county,  and  that  the  oath 
had  been  administered  to  the  witness  by  such 
coroner,  for  when  upon  the  trial  the  proof 
disclosed  that  the  inquest  was  not  held  by 
the  coroner,  but  by  a  Justice  of  the  peace  act- 
ing as  coroner,  and  which  Justice  also  admin- 
istered the  oath  upon  which  the  perjury  was 
assigned,  necessarily,  under  such  circum- 
stances, a  material  variance  would  arise  be- 
tween the  proof  and  the  charge  as  presented 
by  the  Indictment 

Under  the  facts  in  this  case,  we  conclude 
that,  tor  the  reasons  herein  given,  there  was 
a  fatal  variance  between  the  material  allega- 
tions in  the  affidavit  and  the  proof  upon  the 
trial.  The  lower  court  therefore  did  not  err 
in  directing  a  verdict  In  favor  of  appellee. 

It  follows  that  the  appeal  of  the  state 
herein  is  not  sustained. 


(No.  21,746.) 
May  23,  1911.) 


UTS  Ind.  SSt) 

DITTON  et  ai  t.  HART. 

(Supreme  Court  of  Indiana. 

1.  Pmadtno  (I  8*)— -Mattebs  or  Fact. 

An  allegation  in  the  petition  of  an  adminis- 
tratriz  to  sell  real  estate  for  the  payment  of 
debts  that,  whatever  might  be  the  liability  of 
a  certain  trust  company  which  had  posBession 
of  some  of  the  de'^edent'a  personal  property, 
it  will  not  be  sufficient  to  pay  the  debts,  is  an 
allegation  of  fact,  and  not  a  conclusion  of  law. 

[Ed.   Note. — For    other    cases,    see   Pleading, 
Cent.  Dig.  ii  12-28%  ;   Dec.  Dig.  i  8.*) 


2.  EXECTJTORS  AND  ADlfimSTBATOKS  (8  334*)-- 

Sale  of  Rkal  Pbopebtt. 

Although  Bums'  Ann.  St  1908,  |  2828, 
gives  a  creditor  one  year  from  notice  by  the 
execQtor  or  administrator  of  bis  appointment, 
in  which  to  file  bis  claim,  yet  under  section  2852, 
providing  that  whenever  an  executor  or  admin- 
istrator shall  discover  that  the  personal  estate 
is  InsufBcient  to  satisfy  the  liabilities,  he  shall 
without  delay  file  his  petition  for  tbe  sale  of 
real  property,  an  executor  or  administrator  is 
not  compelled  to  delay  the  sale  of  real  estate 
nntil  claims  which  more  than  exhaust  tbe  per- 
sonal estate  have  been  filed  if  such  valid  claims 
exist. 

nSd.  Note.— For  other  cases,  see  Bzecutois 
and  Administrators,  Dec.  Dig.  |  334.*] 

3.  ExECXTTOBS  and  .Aduinistbatobs  (S  278*) 
—Payment  o»  Claims— Iiiability  or  Ad- 
ministbatob. 

An  administrator  in  paying  a  claim  which 

has  not  I>een  filed  and  allowed  acta  at  his  peril. 

[Ed.    Note.— For  other  cases,   see   EUecutors 

and  Administrators,  Ont.  Dig.  H  1099-1101 ; 

Dec.  Dig.  I  278.*] 

4.  ExEcuTOBS  AHD  Administbatobs  (J  325*)— 

CONVEYAITCES— PEBSONAL   ESTATE. 

If  the  personal  estate  of  a  decedent  is  suffi- 
cient to  pay  his  debts,  the  real  property  cannot 
I>e  resorted  to. 

[Ed.  Note. — For  other  cases,  see  Executors  and 
Administrators,  Cent  Dig.  Sl  1339-1341 ;    Dec. 
Dig.  g  325.*] 
6.  EXECUTOBS  AND  Administbatobb  (|  335*>~ 

Conveyances— Petition— Pabties. 

A  trust  company  wtdch  has  possession  of 
certain  personal  property  t>elonging  to  decedent's 
estate  Is  properly  made  a  party  in  a  petition 
by  the  administrator  to  sell  the  decedent's  real 
estate  for  the  payment  of  debts. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  H  1379-1384; 
Dec.  Dig.  I  335.*] 

6.  EiXBCUTOBS  AND  Administratobs  (f  335*)—. 
Conveyances  -■-  Petition  —  Pasties  —  In- 
fants. 

Where  infants  were  beneficiaries  under  a 
will  which  had  been  set  aside  in  the  ciicnit 
court,  a  petition  by  the  administratrix,  after- 
wards appointed,  to  sell  the  decedent's  real 
property  for  the  payment  of  debts,  properly  In- 
cluded them  as  parties  defendant;  this  being 
a  proceeding  in  rem,  and  not  one  to  obtain  a 
personal  judgment  against  the  infants. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Dec.  Dig.  i  335.*] 

7.  Appeal  and  Ebbob  (|  1040*)— Review— 
Habhless  Erbob. 

Error  in  sustaining  a  demurrer  to  one  para- 
graph of  an  answer  which  alleged  facts  provable 
under  the  general  denial  was  harmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4094;    Dec.  Dig.  i  1040.*] 

8.  Wiiia  ({  369*)  —  Appeal  —  Stay  o»  Pbo- 

CEEDINOS   FOB   SALE  OF  REAL  PbOPEBTY. 

Where  a  decedent's  will  was  set  aside,  and 
an  a_ppeal  was  taicen,  and  the  administratrix 
appointed  brought  an  action  to  sell  real  estate 
for  the  payment  of  debts,  tbe  trial  court  prop- 
erly refused  to  stay  the  proceedings  until  the* 
disposition  of  the  appeal,  for  it  had  no  author- 
ity to  prevent  the  sale  of  the  real  estate  except 
upon  the  execution  of  a  l>ond  by  those  objecting, 
as  required  by  Bums'  Ann.  St  1908,  i  2889. 

[Ed.  Note.— For  other  rases,  see  Wills,  Gent 
Dig.  5  835 ;   Dec  Dig.  |  369.*] 

9.  Wills  (J  309*)— Appeal— Stay  of  Pbo- 
CEEDiNOS  fob  Sale  of  Real  Pbopebtt. 

Where  a  decedent's  will  was  set  aside  and 
an  appeal  was  taken,  it  was  proper  to  refuse 
such  stay  of  proceedings  where  the  real  estate 


•For  other  oasss  see  same  topic  and  ucUon  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Kfj  No.  Sarlw  *  Rap'r  indexes 
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sought  to  be  sold  was  not  specifioaHy  devised, 
but  was  disposed  of  under  the  residual?  clause 
and  would  have  been  the  first  land  disposed  of 
by  the  executors  under  the  will  for  the  payment 
01  debts  which  the  personal  estate  was  snown  to 
be  insufficient  to  dfscbarge. 

[Ed.  Note. — ^For  other  cases,  see  Wills,  Cent 
Dig.  I  836;  Dec.  Dig.  {  368.*] 

10.  executobs  and  aoiunistbatobb  (j  341*) 
— Sale  of  Real  Pbopebtt— Bvidewcb— Sdp- 

nCIENCY. 

In  a  proceeding  by  an  executrix  to  sell  the 
real  property  of  her  decedent  to  pay  debts,  evi- 
dence held  to  support  a  finding  that  the  person- 
al property  was  insufficient  to  discharge  the 
debts. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  1434-1437; 
Dec.  Dig.  i  341.*] 

Appeal  from  Clrenlt  Court,  Warren  Coun- 
ty;  J.  T.  Saunderson,  Judge. 

Action  by  Abigail  H.  Hart,  aa  administra- 
trix of  the  estate  of  Jane  Hawkins,  deceased, 
against  Minerva  H.  Dltton  and  others,  to  sell 
certain  real  estate  for  the  payment  of  debts. 
From  an  order  antborlzlng  the  sale  of  tlie  real 
estate,  defendants  appeal.    Affirmed. 

See,  also,  93  N.  E.  961. 

Kumler  &  Gaylord  and  Charles  M.  Snyder, 
for  appellants.  Edwin  P.  Hammond,  Wm. 
V.  Stuart,  Dan  W.  Slmms,  Allison  B.  Stu- 
art, Daniel  Fraser.  and  Will  Isbam,  tor  ap- 
pellee. 

JORDAN,  C.  J.  This  appeal  Is  taken  from 
an  Interlocutory  order  of  the  Warren  circuit 
court  authorizing  upon  the  petition  of  the  ad- 
ministratrix of  Jane  Hawkins,  deceased,  the 
sale  of  certain  lands  for  the  purpose  of  mak- 
ing assets  for  the  payment  of  the  debts  and 
liabilities  of  said  estate.  The  petition  to  sell 
was  filed  in  the  Benton  circuit  court  on  March 
29,  1909. 

The  facts,  among  others,  as  disclosed  by 
the  petition,  are:  That  the  decedent,  Jane 
Hawkins,  died  on  the  24th  day  of  March, 
1908,  at  Benton  county,  Ind.,  and  that  Abigail 
H.  Hart  was  on  February  9,  1909,  by  the 
clerk  of  the  Benton  circuit  court,  duly  ap- 
pointed administratrix  of  her  estate,  and  the 
proper  letters  of  administration  Issued  to  her. 
This  appointment  was  confirmed  by  the  Ben- 
ton circuit  court  on  March  22,  1909.  Abigail 
H.  Hart  duly  qualified  as  such  administra- 
trix, and  thereupon  assumed  the  discbarge 
of  the  duties  of  the  trust.  The  heirs  of  the  de- 
cedent, together  with  the  Lafayette  Loan  & 
Trust  Company,  and  other  persons  mentioned 
and  named  in  the  petition,  were  made  par- 
'ties  defendant.  The  administratrix  filed  an 
inventory  and  appraisement  of  the  real  estate 
described  In  the  complaint  showing  that  these 
lands  were  of  the  value  of  $43,925.  She  also 
filed  an  additional  bond  as  required  by  the 
statute.  The  cause  was  venued  to  the  War- 
ren circuit  court,  wherein  it,  upon  the  issues 
Joined,  was  tried  and  determined,  and  the 
lands  described  in  the  petition  of  the  admin- 
istratrix were  on  May  26.  1910.  ordered  by  the 


court  to  be  sold  at  public  sale  upon  the  terms 
and  conditions  prescribed  and  fixed  .in  the 
order,  the  proceeds  arising  out  of  sucb  sale 
to  be  used  and  applied  to  the  payment  of  the 
debts  and  liabilities  of  said  estate. 

The  petition  to  sell  the  real  estate  In  ques- 
tion further  alleged  that  said  Jane  Hawkins 
at  her  death  left  an  Instrument  In  writing 
purporting  to  be  her  last  will  and  testament, 
which  document  was  admitted  to  probate  in 
the  Benton  circuit  court  on  the  2d  day  of 
April,  1908;  that  an  action  to  contest  the 
validity  of  this  will  was  commenced  la  the 
Benton  circuit  court,  but  subsequently  waa 
venued  to  the  Warren  circuit  court,  wherein  by 
a  judgment  of  said  Warren  circuit  court,  duly 
rendered  on.  the  8th  day  of  February,  1909, 
the  will  was  set  aside  and  declared  to  be  null 
and  void  and  the  probate  thereof  revoked; 
that  in  the  action  to  contest  the  will  all  the 
heirs  of  the  decedent  and  all  the  beneficiaries 
under  the  pretended  will,  together  with  the 
Lafayette  Loan  &  Trust  Company,  which  was 
nominated  in  said  will  as  the  executor,  were 
all  parties  to  that  action  and  appeared  there- 
in. A  duly  certified  copy  of  the  Judgment  of 
the  Warren  circuit  court  setting  aside  the 
will  and  revoking  the  probate  thereof  was 
recorded  in  the  records  of  wHls  in  the  office 
of  the  clerk  of  the  Benton  circuit  court  on 
the  9Ui  day  of  February,  1909,  and  on  that 
day,  aa  previously  shown,  letters  of  adminis- 
tration upon  the  estate  of  said  Jane  Hawkins 
were  duiy  Issued  by  the  derk  of  the  Benton 
circuit  court  to  Abigail  H.  Hart,  who  duly 
qualified,  and  has  since  been  and  is  now  act- 
ing as  such  administratrix. 

The  petition  further  alleged  that  the  de- 
cedent, Jane  Hawkins,  left  surviving  her  as 
her  only  heirs  at  law  her  daughters,  namely, 
AblgaU  H.  Hart,  wife  of  George  H.  Hart, 
Elizabeth  H.  Bond,  wife  of  John  L.  Bond,  Min- 
erva H.  Ditton,  wife  of  William  V.  Ditton, 
and  Martha  J.  Jewell,  wife  of  Charles  W. 
Jewell,  and  her  grandson,  James  Hawking. 
It  is  alleged  that  at  the  time  of  her  death 
"said  decedent  was  the  owner,  among  other 
lands,  of  the  following  described  real  estate 
situated  in  Benton  county,  Ind."  Here  the 
real  estate  sought  to  be  sold,  and  which  is 
alleged  to  be  liable  to  be  made  assets  for  the 
pajrments  of  debts  and  liabilities  of  said  es- 
tate, la  described  and  set  out  The  probable 
value  of  this  real  estate,  exclusive  of  liens 
thereon,  is  alleged  in  the  petition  to  be  $40,- 
000.  It  is  further  averred  therein  tliat  no 
personal  estate  of  the  decedent  has  come  Into 
the  possession  of  said  administratrix,  but  it 
is  alleged  that  the  personal  property  of  the 
decedent  was  received  by  the  Lafayette  Loen 
&  Trust  Company,  which  was  made  executor 
of  the  pretended  will  of  the  decedent;  and 
that  company  has  not  yet  accounted  for  the 
assets  of  said  estate  received  by  It  and  that 
the  administratrix  is  unable  to  state  -  the 
amount  of  such  assets  for  which  said  Lafay- 
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ette  Loan  ft  Trnst  Company  la  accountable  to 
said  estate;  that  a  rule  issued  on  petitioner's 
petition  has  been  presented  in  this  court 
against  said  company  requiring  it  to  file  its 
account  Showing  its  doings  with  respect  to 
the  said  estate  and  the  amounts  with  wlilcb 
it  Is  chargeable.  It"  is,  however,  averred  In 
the  petition  to  sell  that,  "whatpver  may  be 
the  amount  of  the  liability  of  the  Lafayette 
Loan  &  Trust  Company  to  said  estate,  the 
same  will  not  be  sufficient  by  many  thousand 
dollars  to  pay  the  debts  of  said  estate." 

It  is  further  alleged  that  claims  have  be«i 
filed  and  allowed  against  the  estate  amount- 
ing to  $38.000 ;  that  there  is  a  note  for  |4,- 
000  executed  by  the  decedent  to  the  said 
Lafayette  Loan  &  Trust  Company,  which 
has  not  yet  been  filed  against  the  estate ;  that 
the  expenses  of  administration  will  prob- 
ably amount  to  $1,000,  and  the  taxes  assessed 
against  the  property  of  decedent  for  the  year 
1908,  and  which  were  a  Hen  against  her  real 
estate  at  the  time  of  her  death,  are  unpaid, 
and  amount  to  $1,115.56.  It  is  further  aver- 
red that  on  the  12th  day  of  April,  1905,  the 
decedent  executed  to  the  Lafayette  Loan  & 
Trust  Company  two  bonds,  one  for  the  sum 
of  $20,000  and  the  other  for  the  sum  of  $2,- 
600,  payable  five  years  after  date,  with  In- 
terest at  5  jier  cent,  per  annum,  and  that  she 
Becured  the  payment  of  these  bonds  by  execut- 
ing to  that  company  a  mortgage  on  all  of 
section  6  and  all  of  section  7,  except  the 
S.  B.  V4,  of  said  section  7,  all  in  township 
25  N.,  range  9  W.,  in  Benton  county,  Ind. ; 
that  these  bonds  so  secured  by  mortgage 
remain  unpaid  except  as  to  the  Interest  there 
on.  This  mortgage  was  duly  recorded  In 
the  recorder's  office  of  Benton  county,  Ind., 
and  the  Lafayette  Loan  &  Trust  Company, 
the  bolder  of  said  mortgage  and  bonds,  is 
made  a  party  defendant  to  this  petition.  It 
Is  averred  that  the  defendants  James  H. 
Ditton,  J.  Sumner  Ditton,  Jane  Jewell,  and 
Abigail  Jewell  were  beneficiaries  and  dev- 
isees under  said  pretended  will,  and  were 
parties  defendant  In  the  action  in  which  said 
will  was  set  aside.  The  prayer  Is  that  upon 
the  hearing  of  the  petition  an  order  be  grant- 
ed by  the  court  empowering  the  administra- 
trix to  sell  the  real  estate  specifically  de 
scribed,  or  so  much  thereof  as  may  be  neces- 
sary to  discharge  the  debts  and  liabilities  of 
the  estate. 

Three  alleged  errors  are  urged  by  appel- 
lants' counsel  for  reversal  of  the  order:  (1) 
The  insufficiency  of  the  petition  on  demur- 
rer. (2)  Sustaining  demurrer  of  appellee  to 
second  paragraph  of  appellants'  answer.  (3) 
Refusal  of  the  lower  court  to  stay  proceed- 
ings on  the  order.  It  appears  that  the  adult 
defendants,  as  heirs,  demurred  to  the  peti- 
tion, alleging  as  ground  for  demurrers  in- 
sufilcieney  of  facts.  Other  of  the  defendants 
who  were  minors  by  their  guardian  ad  litem 
demurred  to  the  petition  on  the  same  ground. 
The  Lafayette  Loan  &  Trust  Company  also 
separately  demurred  to  the  petition  for  want 


of  facts.  These  demurrers  were  each  over- 
ruled and  exceptions  reserved.  All  of  the 
defendants  then  separately  answered  the  pe- 
tition by  an  answer  in  two  paragraphs,  the 
first  being  the  general  denial.  These  an- 
swers are  virtually  Identical.  The  second 
paragraph  sets  up  and  alleges  substantially 
the  following  facts :  That  the  land  described 
In  the  petition  of  the  administratrix  is  of  the 
probable  value  of  $45,000;  that  at  the  time 
of  the  death  of  the  decedent  she  was  the 
owner  of  about  6,000  acres  of  land  situated 
In  Benton  connty,  Ind.,  of  the  probable  value 
of  $600,000;  that  the  rental  value  of  this 
land  is  about  $26,000  per  annum,  less  the 
taxes  to  be  paid  thereon;  that  a  sum  suffi- 
cient to  pay  and  satisfy  all  the  debts  of  the 
estate  can  be  borrowed  by  the  administratrix 
at  6  per  cent,  interest  per  annum  for  a  period 
of  from  three  to  five  years;  that  such  a 
loan  can  be  carried  as  a  debt  against  the 
estate  and  repaid  out  of  the  income  of  all  the 
lands  of  which  the  decedent  died  seised.  It 
is  further  alleged  that  the  decedent  left  a 
will  which  after  her  death  was  probated  in 
the  Benton  circuit  court;  that  the  deced- 
ent's heirs  other  than  the  Lafayette  Loan  & 
Trust  Company  were  devisees  under  this 
win ;  that,  in  an  action  contesting  the  will. 
It  was  by  a  Judgment  of  the  Warren  circuit 
court  set  aside  and  held  to  be  null;  that  the 
defendants  have  appealed  from  this  Judg- 
ment to  the  Supreme  Court  of  Indiana, 
wherein  said  appeal  is  still  pending.  The 
prayer  of  the  paragraph  is  that  the  lands  be 
not  sold  as  prayed  for  In  the  petition.  A 
demurrer  by  the  administratrix  for  want  of 
facts  to  the  second  paragraph  of  these  an- 
swers was  sustained. 

Appellants'  counsel  argue  that  the  petition 
Is  not  sufficient  on  demurrer  because:  (1)  It 
does  not  show  the  amount  of  the  personal 
property  belonging  to  the  estate.  (2)  That  It 
does  not  show  the  Insufficiency  of  the  i>er- 
sonal  property  to  pay  the  claims  or  liabili- 
ties of  tbe  estate.  (3)  It  Is  also  contended 
that  the  court  erred  in  overruling  the  demur- 
rers of  the  Lafayette  Loan  &  Trust  Company 
and  of  the  Infant  defendants  to  the  com- 
plaint. Each  of  these  demurrers,  It  Is  In- 
sisted, should  have  been  sustained  for  the 
additional  reasons  that  neither  the  Lafayette 
Loan  &  Trust  Company  nor  the  Infant  de- 
fendants were  necessary  or  proper  parties 
defendant.  (4)  The  contention  Is  also  ad- 
vanced In  reia)ect  to  the  sufficiency  of  the 
petition  that  under  our  statute  concerning 
the  settlement  of  the  estate  of  a  decedent  It 
Is  the  claims  against  an  estate  which  have 
been  actually  filed  and  allowed  that  are  en- 
titled to  be  considered  by  the  court  In  de- 
termining the  sufficiency  of  the  decedent's 
personal  property  to  pay  the  debts  or  lia- 
bilities of  the  estate. 

[11  Tbe  petition  appears  to  substantially 
comply  with  the  requirements  of  section 
2864,  Burns'  1908,  the  same  being  section  113 
of  the  statute,  pertaining  to  the  estates  of 
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decedents.  It  Is  entitled  with  the  name  of 
the  petitioner  and  the  defendants  and  also 
the  court  in  which  the  estate  of  the  dece- 
dent Is  pending  for  settlement  It  contains 
a  description  of  the  real  estate  which,  as 
averred,  was  owned  by  decedent  at  the  time 
of  her  death,  and  which  Is  liable  to  be  con- 
verted Into  assets  for  the  payment  of  debts 
and  liabilities  of  the  estate,  and  the  probable 
value  of  such  real  estate,  exclusive  of  liens. 
It  is  charged  that  no  personal  property  of 
this  estate  has  come  Into  the  possession  of 
the  administratrix  because  the  personal 
property  was  received  and  is  still  held  by  the 
Lafayette  Loan  &  Trust  Company,  which,  as 
shown,  was  the  executor  of  the  will  of  Jane 
Hawkins,  the  decedent  herein,  and  which  is 
averred  to  hare  been  set  aside,  etc.;  that 
the  petitioner  Is  unable  to  state  the  amount 
of  the  personalty  held  by  said  company,  and 
for  which  It  is  accountable  to  the  estate,  for 
the  reason  that  the  company  has  not  yet 
made  Its  report  or  showing  In  respect  to  the 
amount  of  the  personal  assets  of  the  estate 
which  it  received  and  still  holds,  but  the 
petition  avers  "that  whatever  may  be  the 
liability  of  said  Lafayette  Loan  &  Trust 
Company  to  said  estate  the  same  will  not 
be  sufficient  by  many  thousand  dollars  to 
pay  the  debts  of  said  estate."  This  latter 
statement  is  an  allegation  of  fact,  and  not  a 
conclusion  of  law  as  claimed  by  counsel  for 
appellants. 

It  further  shows  that  claims  have  been 
filed  and  allowed  against  the  estate  In  the 
total  amount  of  |38,000;  and,  also,  that 
there  is  a  claim  against  the  estate  which  has 
not  been  filed  in  the  sum  of  $4,000  evidenced 
by  a  note  executed  by  the  decedent  to  the 
Lafayette  Loan  &  Trust  Company;  that  the 
expenses  of  administration  will  probably 
amount  to  $1,000,  and  that  the  taxes  which 
were  a  lien  npon  the  real  estate  at  the  time 
of  the  death  of  the  decedent  are  unpaid  and 
amount  to  over  $4,000.  It  is  also  shown  that 
certain  bonds  executed  by  the  decedent  to 
the  Lafayette  Loan  &  Trust  Company  in  the 
sum  of  ^2,500,  secured  by  mortgage  on  the 
lands  of  the  decedent,  are  outstanding  and 
unpaid,  and  that  said  company  Is  made  a 
party  defendant  to  the  petition. 

[2]  The  contention  of  appellants  that  it  is 
only  the  claims  against  the  estate  which 
have  been  actually  filed  that  can  be  taken 
into  consideration  in  determining  the  suffi- 
ciency of  the  personal  property  of  the  de- 
cedent to  pay  the  liabilities  of  the  estate  is 
untenable.  Under  section  2828,  Burns'  1908, 
being  section  86  of  the  statute  pertaining  to 
the  settlement  of  a  decedent's  estate,  a  cred- 
itor is  allowed  a  year  from  the  giving  of  no- 
tice by  the  executor  or  administrator  of  his 
appointment  as  such  to  file  his  claim.  While 
the  claim  may  be  filed  after  the  expiration 
of  the  year,  if  the  estate  remains  unsettled, 
nevertheless  it  must  in  such  a  case,  under 
the  provisions  of  this  section,  be  prosecuted 
solely  at  the  cost  of  the  claimant,  and,  if 


not  filed  at  least  30  days  before  the  final 
settlement  of  the  estate,  it  is  barred,  except, 
etc.'  Schrichte  v.  Stites'  Estate,  127  Ind. 
472,  26  N.  B.  77,  1009.  Section  2852,  Burns' 
1908,  provides  that,  whenever  an  executor 
or  administrator  shall  discover  that  the  per- 
sonal estate  of  a  decedent  is  Insufficient  to 
satisfy  the  liabilities  thereof,  he  shall,  with- 
out delay,  file  his  petition,  etc.,  for  the  sale 
of  the  real  estate  of  the  deceased  to  make 
assets  for  the  payment  of  such  liabilities. 
This  section  does  not  contemplate  that  the 
administrator  shall  postpone  filing  his  peti- 
tion to  sell  real  estate  until  claims  sufficient 
to  exhaust  the  personal  estate  have  been 
filed  and  allowed.  Whenever  he  discovers, 
as  in  this  case,  by  claims  which  have  been 
filed  and  allowed  and  by  legitimate  claims  or 
liabilities  outstanding  and  unpaid  that  the 
personal  estate  is  insufficient  for  the  payment 
of  debts,  and  that  the  real  estate,  if  any, 
which  may  be  liable,  must  be  resorted  to  for 
that  purpose,  it  is  his  duty  without  delay  to 
take  the  necessary  steps  to  subject  the  real 
estate  to  the  payment  of  the  debts  of  the 
estate.' 

13]  As  a  general  rale,  the  claims  and  li- 
abilities against  the  estate  of  a  decedent 
should  be  filed  as  provided  by  the  statute. 
To  this,  however,  there  are  some  exceptions, 
wliich  we  need  'not  now  point  out.  In  case 
the  administrator  pays  a  claim  which  has  not 
been  filed  and  allowed  as  provided,  he  does 
so  at  his  peril. 

[4]  We  concede  the  contention  of  appel- 
lants' counsel  that  the  personal  estate  of  a 
decedent  is  primarily  liable  for  the  payment 
of  his  debts,  and,  where  the  personal  assets 
are  fully  sufficient  to  satisfy  and  pay  the 
debts,  resort  cannot  be  had  to  the  real  estate 
for  that  purpose;  for  the  law  intends  that 
the  real  estate  of  the  decedent  shall,  so  far 
as  possible,  be  preserved  for  the  use  of  his 
heirs.  La  Plante  v.  Convery,  98  Ind.  499. 
The  petition  In  this  case  certainly  discloses 
by  the  facts  therein  averred  that  the  personal 
property  belonging  to  the  estate  is  largely 
deficient  to  pay  the  debts  and  liabilities  there- 
of,- and  therefore  shows  the  necessity  of  sub- 
jecting for  that  purpose  the  real  estate  set 
out  in  the  petition,  or  so  much  thereof  as 
might  be  necessary. 

[{]  The  Lafayette  Loan  &  Trust  Company 
is  by  the  petition  shown  to  have  property  In 
Its  possession  belonging  to  the  estate,  and 
therefore  at  least  was  a  proper  party  defend- 
ant to  the  petition  to  answer  as  to  its  int«?- 
est  therein. 

[6]  The  minor  defendants,  who  were  ben- 
eficiaries under  the  will  which  had  been  set 
aside  by  the  Judgment  of  the  Warren  circuit 
court,  from  which  an  appeal  had  been  pros- 
ecuted to  the  Supreme  Court,  cannot  be  said 
to  have  been  Improperly  made  parties  to  the 
proceedings  to  sell  the  lands  in  question. 
They  were  made  parties  as  beneficiaries  un- 
der the  will  which  had  been  set  aside,  no 
doubt  as  a  matter  of  precaution,  in  order 
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that.  In  the  event  this  will  was  ultimately 
upheld,  they  might  be  barred  by  the  Judgment 
In  this  case  from  asserting  any  right  as  ben- 
eficiaries thereunder  against  the  purchaser 
of  the  land  sold  under  the  order  of  the  court 
herein.  A  petition  to  sell  real  estate  by  an 
administrator  Is  a  proceeding  In  rem,  and  the 
purpose  thereof  In  this  action  was  not  to  ob- 
tain a  personal  Judgment  against  either  the 
minor  defendants  or  their  codefendants.  We 
conclude  that  the  petition  is  sufflcioit  and 
the  demurrers  thereto  were  properly  OTer- 
ruled. 

[7]  If  It  could  be  said  that  the  second  i>ar- 
agmph  of  the  answer  stated  facts  which  In 
any  manner  could  constitute  a  defense  to  the 
proceeding,  the  overruling  of  the  demurrer 
thereto  was  harmless,  for  the  reason  that 
the  facts  therein  alleged,  If  admissible  for 
any  purpose,  could  be  proven  under  the  gen- 
eral denial,  which  constituted  the  first  par- 
agraph of  the  answers.  Jetrersonville  Water 
Supply  Co.  ▼.  Rlter.  146  Ind.  S21,  45  N.  EX 
697;  Stark  v.  Lamb,  167  Ind.  642,  78  N.  R 
668,  79  N.  B.  893 ;  Cheney  ▼.  Unroe,  166  Ind. 
060.  77  N.  E.  1041,  117  Am.  Rep.  391. 

[S]  At  the  close  of  the  evidence  given  in 
support  of  the  petition  herein,  eppellanU 
showed  that  the  appeal  from  the  Judgment 
of  the  Warren  drcult  court  setting  aside  the 
will  of  Jane  Hawkins,  the  deceased,  was 
pending  undetermined  In  the  Supreme  Court, 
and  thereupon  they  moved  the  court  to  stay 
the  proceedings  in  the  case  at  bar  until  there 
was  a  decision  In  that  appeal.  This  motion 
the  court  denied.  Of  this  ruling  am>ellants 
complain.  The  motion  In  question  was  prop- 
erly overruled,  as  the  lower  court  was  not 
authorized  to  prevent  the  sale  of  the  real 
estate  ezc^t  as  provided  by  section  2889, 
Bums'  1908,  upon  the  execution  of  a  bond  by 
the  appellants  as  required  by  that  section. 
A  compliance  with  this  section  is  the  only 
manner  in  which  the  granting  of  an  order 
for  the  sale  of  real  estate  to  pay  the  debts 
or  claims  of  a  decedent's  estate  can  be  pre- 
vented. Davis  V.  Kendall,  161  Ind.  412,  68 
N.  E.  894. 

(I]  Again,  upon  another  view,  appellants 
under  the  facts  in  this  case  have  no  legiti- 
mate reason  for  postponing  or  preventing 
the  sale  of  these  lands  until  a  final  decision 
Is  had  in  the  action  contesting  the  will  of 
Mrs.  Hawkins,  for,  as  disclosed  by  the  rec- 
ord, the  only  provision  made  by  her  in  her 
will  for  the  payment  of  debts  was  that  they 
were  directed  to  be  paid  out  of  her  personal 
property  other  than  her  household  goods. 
Under  her  will  she  disposed  of  all  her  real 
estate  and  the  lands  ordered  to  be  sold  in  the 
case  at  bar  were .  not  spedftcally  devised 
therein,  but  were  passed  into  and  belonged 
to  the  residuary  clause,  and  were  disposed 
of  thereunder.  Consequently,  If  the  validity 
of  the  will  should  be  ultimately  upheld,  it 
would  be  these  same  lands  which  her  exec- 
utor would  be  required  to  first  subject  to 


the  pnyment  of  debts  of  the  estate  before 
resorting  to  real  estate  speciflcally  devised 
by  the  will.  Hence  certainly  appellants  can- 
not be  harmed  by  the  sale  of  the  land  by  the 
administratrix  herein.  Instead  of  a  sale  In 
the  future  by  the  executor  of  the  will  in  the 
event  the  validity  of  that  instrument  Is  sus- 
tained. 

[10]  The  evidence  In  this  case  fully  sup* 
ports  the  petition,  and  authorizes  the  order 
of  sale  of  the  real  estate  described  therein. 
It  shows  that  the  inventory  of  the  personal 
estate  of  the  deceased  outside  of  the  disputed 
claim  against  the  appellant,  the  Lafayette 
Loan  &  Trust  Company,  amounted  to  $3,540.* 
42;  that  all  the  cash  received  by  the  admin- 
istratrix amounted  to  less  than  $2,000;  and 
that  all  of  this  amount  except  $50  has  been 
expended.  It  is  shown  tliat  the  administra- 
trix had  been  compelled  to  borrow  over 
$2,000  to  pay  the  taxes  on  the  lands  of  her 
decedent;  that  all  bf  the  personal  property 
of  the  estate  has  been  used  in  paying  the 
debts  thereof,  except  about  $1,100,  which  is 
uncollected,  cmd  also  the  unsettled  and  dis- 
puted claim  of  about  $2,000  against  the  La- 
fayette Loan  &  Trust  Company.  It  Is  shown 
that  claims  have  been  filed  against  the  estate 
aggregating  from  $40,000  to  $50,000,  Including 
the  claim  of  the  Lafayette  Loan  &  Trust  Com- 
pany, which  was  not  filed  when  the  action 
was  commenced,  but  was  filed  before  the  trial 
of  the  cause. 

The  court  finds  under  the  evidence  that  It 
will  be  necessary  to  sell  all  of  the  real  estate 
described  in  the  petition  to  make  assets  to 
pay  the  debts  and  liabilities  of  the  estate. 
No  evidence  was  introduced  by  appellants  on 
the  hearing  of  the  cause  in  the  lower  court 
to  meet  or  disprove  any  of  the  evidence  in- 
troduced by  the  administratrix.  It  is  fully 
established,  we  think,  by  the  evidence  that; 
after  all  of  the  personal  estate  of  the  dece- 
dent is  exhausted,  it  will  require  all  of  the 
proceeds  derived  from  the  sale  of  the  real 
estate  ordered  sold  in  this  action  to  pay  the 
valid  debts  and  liabilities  of  the  estate. 

We  have  examined  all  of  the  questions 
presented,  and  find  no  error  in  the  record. 
The  order  of  the  court  Is  therefore  affirmed. 


ens  Ind.  «tsi 
RISCH  et  al.  t.  BURCH.     (No.  21,767.) 
(Supreme  Court  of  Indiana.     May  23,  1911.) 

1.  QviETiNO  T1T1.B   ({  32*)— ANciujuaT  Rc- 
usF — Trespass  to   Land. 

Ancillary  injunctive  relief  may  be  grant- 
ed to  prevent  a  trespass  to  land  in  aid  of  a 
plaiotiff  in  posseesion  in  an  action  to  quiet 
title,  where  the  object  of  the  trespaas  is  to  re- 
moye  a  part  of  the  substance  01  the  inherit- 
ance. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti- 
tle, Cent.  Dig.  i  68;   Dea  Dig.  i  82.*] 

2.  QuiETiifo  Tin,*  (I  84*)— OouFLAinr— Iir« 

CJOENTAi.  Relief. 

A  complaint  in  an  action  to  qaiet  title 
charging    that   defendants   had   unlawfully   en- 
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tered  upon  Ae  land  of  plaintiff  with  a  drilling 
rig,  and  bad  placed  same  in  position  for  the 
purpose  of  drilling  an  oil  and  gaa  well  on  the 
iaud,  and  were  intending  and  threatening  to 
drill  the  well  and  would  do  so  unless  restrain- 
ed, necessarily  includes  the  purpose  on  the 
X>art  of  the  ^fendants  to  remove  from  the 
depths  of  the  land  any  oil  and  gas  which  might 
be  discovered. 

[Ed.  Note.— For  other  cases,  sea  Quieting  Ti- 
tle, Dec.  Dig.  i  34.»] 
8.  Appeal  and  Erbob  (J  193»)— StnraiciKNCT 

OF  Complaint  on  Appkal— Interloctjtobt 

Ob  DEBS  Granting  Injunction. 

On  appeal  from  an  interlocutory  order 
granting  a  temporary  injunction,  the  question 
of  the  sufficiency  of  the  complaint  ia  not  deep- 
ly involved,  and  it  will  not  be  sabjected  to  any 
technical  testa  when  questioned  for  the  first 
time  in  the  Supieme  Court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i{  1226-1240;    Dec.  Dig.  | 
193.  •] 
4.  QuiETiNO  Title  ({  32*)— Appeal  and  Bb- 

ROB    a    054*)  — Review  —  Discbkiion    of 

Court— Injunction. 

The  granting  of  a  temporary  injunction 
to  maintain  the  status  quo  until  the  final  bear- 
ing in  an  action  to  quiet  title  rests  in  the 
sound  discretion  of  the  trial  court,  and  this 
discretion  will  not  be  interfered  with  on  ap- 
peal unless  it  is  made  to  appear  that  the  court  s 
action  was  arbitrary  or  a  clear  abuse  of  dis- 
cretion. 

[Ed.  Note.— For  other  cases,  see  Qvieting 
Title,  Cent  Dig.  |  68;  Dec.  Die.  I  32;*  Ap- 
peal and  Error,  Cent  Dig.  i|  3818-3821 ;  Dec. 
Dig.  S  954.*] 

6.  Quieting  Title  (|  32*)— Incidental  Be- 
lief-Injunction. 

To  authorize  injunctive  relief  pending  an 
action  to  quiet  title,  it  is  not  necessary  that 
a  case  shall  be  made  out  that  will  entitle  the 

glaintiff  to  relief  at  all  events  at  the  final 
earing;  but  it  is  enough  if  the  court  finds 
upon  the  pleadings  and  the  evidence  a  case 
which  makes  the  transaction  a  proper  sub- 
ject for  investigation  in  a  court  of  equity. 

[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  {  68 ;   Dec.  Dig.  {  32.*] 

6.  Mines  and  Minerals  (5  77*)- I>ease8  fob 
Oil  and  Gas  Wells— Fobfeitures. 

Oil  and  gas  leases  or  contracts  are  in  a 
class  by  themselves,  and  the  oi-dinary  rule  that 
forfeitures  are  not  favored  does  not  apply  with 
full  force  to  them,  if  at  all,  and  the  provisions 
for  a  forfeiture  usually  found  in  them  are  gen- 
erally held  to  be  for  the  benefit  of  the  land- 
owner and  clearly  enforceable  by  him,  where 
the  lessee  has  done  nothing  to  carry  out  the 
purpose  of  exploration,  and  has  failed  to  make 
payments  for  the  right  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  |  204;    Dec  Dig.  |  77.*] 

7.  Mines  and  Minbbals  (|  83*)— Gonstbuo- 
TiON— Agreement  to  Dig  On.  Weli,. 

A  contract  provided  that  plaintiff.  In  con- 
sideration of  $40  and  the  covenants  contained 
therein,  granted  to  the  defendants  all  of  the 
oil  and  gas  in  and  under  the  described  prem- 
ises, with  the  exclusive  right  to  enter  to  drill 
and  produce  the  same,  and  to  hold  the  prem- 
ises for  one  year  and  as  much  longer  as  gas 
and  oil  were  found  in  paying  quantities  or  the 
rentals  paid  as  provided  herein,  and,  if  no 
well  is  commenced  within  120  days,  the  ^frant 
shall  be  void  unless  defendant  pays  plaintiff 
at  the  rate  of  $20  each  month  after  such  com- 
mencement is  delayed.  Beld,  that  the  contract 
did  not  create  the  relation  of  landlord  and 
tenant  but  a  mere  option  to  defendant,  which 


expired  by  the  inaction  of  defendants  at  the 
end  of  120  days,  and  by  the  payment  of  $20 
each  month  thereafter  defendants  could  pro- 
cure an  extension  of  the  option  for  a  month 
at  a  time,  and  that  these  payments  were  to 
be  made  in  advance,  and  that  upon  failure  of 
the  defendants  to  act  either  by  beginning  a 
well  or  making  a  payment,  plaintilf  could  de- 
clare their  rights  under  the  contract  at  an  end. 
[Ed.  Note. — For  other  cases,  see  Mines  and 
MmeraU,  Cent  Dig.  U  212-21S;  Dec.  Dig.  i 
S3.*] 

Appeal  from  Clrcnlt  Court,  Pike  County; 
John  U  Bretz,  Jud£& 

Action  by  Amos  Burch  against  Henry 
Blsch  and  others.  From  an  interlocutory  or- 
der granting  a  temporary  injunction,  defend- 
ants appeal.    Affirmed. 

Samuel  Emison,  Le  Boy  M.  Wade,  and  Bob- 
inson  &  Stllwell,  for  appdiants.  Wilson  & 
Brumfleld  and  Blcliardson  &  Taylor,  for  ap- 
pellee. 

COX,  J.  This  Is  an  appeal  from  an  Inter- 
locutory order  granting  a  temporary  injunc- 
tion to  appellee  restraining  appellants  from 
drilling  an  oil  or  gas  well  on  the  lands  of 
appellee  until  the  final  hearing  of  the  cause 
Instituted  by  him  against  them  to  quiet  bis 
title  to  such  lands,  and  for  a  permanent  in- 
junction. The  cloud  on  his  title  against 
which  appellee  is  seeking  relief  grows  out  of 
a  contract  between  appellee  and  appellants 
for  the  exploration  of  appellee's  lands  for 
oil  and  gas  by  appellants. 

The  assignments  of  error  deny  both  the 
sufficiency  of  the  complaint  and  the  evidence 
to  sustain  the  action  of  the  trial  court  in 
granting  the  temporary  Injunction.  The  com- 
plaint, the  sufficiency  of  which  Is  questioned 
first  in  this  court,  contains  all  of  the  allega- 
tions necessary  to  make  a  good  short-form 
complaint  to  quiet  title  to  real  estate,  and  Is 
admittedly  good  to  secure  that  relief  as 
against  a  demurrer  for  want  of  facts.  To 
these  allegations  are  added  the  following: 
"That  said  defendants  have  unlawfully  en- 
tered upon  said  land  with  what  is  known  as 
drilling  rig,  or  outfit,  and  placed  the  same  In 
position  thereon  for  the  purpose  of  drilling 
an  oil  and  gas  well  on  said  land,  and  are  In- 
tending and  threatening  to  drill  such  well 
thereon  and  will  so  drill  same,  unless  re- 
strained from  BO  doing."  The  conclusion  is  a 
prayer  for  an  order  restraining  defendants 
pending  the  hearing,  and  for  a  perpetual  In- 
junction and  the  quieting  of  the  plaintitTs 
title  as  final  relief.  The  time  of  the  hearing 
for  the  temporary  Injunction  was  agreed  up- 
on and  the  matter  was  submitted  to  the  trial 
judge  npon  the  rerlfied  complaint  and  erl* 
dence  from  both  sides. 

It  appears  that  the  appellee,  then  the  own- 
er and  in  possession  of  the  real  estate  in  con- 
troversy, consisting  of  40  acres.  In  Pike  coun- 
ty, on  December  15,  1900,  entered  Into  a  con- 
tract with  appellants  for  the  exploration  at 
the  land  for  oil  and  gas.    This  memorandum 
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of  agreement,  ne  It  is  designated  therein, 
omitting  certain  wholly  Immaterial  parts, 
reads  as  follows:  "That  the  said  party  of 
the  first  part,  for  and  in  the  consideration  of 
the  sum  of  forty  (140.00)  dollars  in  hand 
paid,  the  receipt  of  which  is  liereby  acknowl- 
edged, and  of  the  covenants  and  agreements 
hereinafter  contained,  hereby  grant  and  con- 
vey to  the  said  party  of  the  second  part,  all 
of  the  oil  and  gas  In  and  under  the  follow- 
ing described  premises,  together  with  the 
exclusive  right  to  enter  thereon  at  all  times 
for  the  purpose  of  drilling  and  operating 
thereon,  and  of  producing  therefrom  said  oil 
and  gas,  and  to  erect  and  maintain  all  build- 
ings and  structures  and  to  lay  and  maintain 
all  surface  rods  and  pipes  necessary  for  the 
production  or  transportation  of  oil  and  gas 
to,  from  or  upon  such  premises  as  may  be 
operated  by  said  second  party.  Excepting 
and  reserving,  however,  to  the  party  of  the 
first  part  the  one  eighth  (%)  part  of  all  oil 
produced  and  saved  from  said  premises  here- 
inafter described,  to  be  delivered  in  pipe- 
line or  tank  with  which  second  party  may 
connect  said  wells,  namely:  (Here  follows  a 
description  of  the  premises.]  To  have  and 
to  bold  the  above-described  premises  for  a 
period  of  one  year  from  the  date  hereof  and 
as  much  longer  as  gas  and  oil  is  found  in 
paying  quantities  on  said  premises  or  the 
rentals  paid  as  herein  provided  for,  upon  the 
following  conditions:  If  gas  only  is  found, 
second  party  agrees  to  pay  first  party  two 
hundred  dollars  each  year  for  the  gas  from 
each'  well  while  the  same  is  being  marketed 
off  the  premises,  the  first  party  to  have  the 
gas  free  of  cost  to  heat  all  stoves  and  light  and 
jets  In  dwelling  house  on  said  premises  during 
the  same  time.  •  •  •  In  case  no  well  Is 
commenced  on  said  premises  within  120  days 
from  this  date,  then  this  grant  shall  become 
null  and  void  unless  second  party  shall  there- 
after pay  the  first  party  at  rate  of  twenty 
($20.00)  dollars  each  month  thereafter  such 
commencement  is  delayed,  payment  to  be 
made  br  depositing  the  amount  thereof  In 
First  Nat.  Bank  of  WInslow  or  by  check  de- 
livered to  the  first  party." 

It  Is  conceded  that  no  well  was  begun 
within  120  days  from  the  date  of  the  agree- 
ment, December  15,  1909,  and  that  nothing 
was  done  towards  doing  so  within  that  time. 
Thereafter  the  evidence  warrants  the  stat«^ 
meut  that  on  or  before  May  15,  1910,  ap- 
pellants paid  to  appellee  $20  on  the  contract, 
and  on  or  before  June  15th  another  $20 ;  that 
'  no  further  payments  were  made  to  appellee, 
and  that  no  deposits  were  made  in  the  First 
National  Bank  of  WInslow  by  appellants  for 
him ;  that  as  late  as  July  18th,  appellee,  not 
having  received  additional  payments,  went 
to  the  WInslow  bank  and  found  no  money 
from  appellants  there  for  him;  that  on  July 
Iftth,  after  finding  no  money  in  the  bank  for 
him,  appellee  made  a  tentative  agreement 
with  another  person  for  the  oil  and  gas 
tights  In  his  land  on  more  favorable  terms, 


and  on  that  day  notified  appellants  that  their 
rights  therein  were  at  an  end;  that  the  fol- 
lowing day  appellee  closed  his  tentative  agree- 
ment with  the  third  party,  and  received 
among  other  more  favorable  considerations 
for  the  oil  and  gas  rights  in  his  land  a  large 
cash  payment;  that  appellants,  stUl  asserting 
the  existence  of  their  rights  under  the  agree- 
ment, sent  a  check  to  the  WInslow  bank  for 
appellee  July  19th,  and  on  July  21st  they 
moved  a  drill  rig  on  the  land  preliminary  to 
carrying  out  the  expressed  intention  at  drill- 
ing a  gas  and  oil  well  thereon,  and  this  was 
the  first  move  they  had  made  to  carry  out 
their  implied  agreement  to  make  expIoratloD 
of  appellee's  land.  This  action  was  begun 
July  27,  1910, 

[1]  While  it  Is  not  contended  by  counsel 
for  appellants  that  the  complaint  Is  lacking 
In  any  essential  averment  to  make  it  good  to 
quiet  title.  It  Is  earnestly  contended  that  It 
does  not  contain  sufilcient  allegations  to 
authorize  the  granting  of  a  temporary  Injunc- 
tion. That  ancillary  injunctive  relief  may 
be  granted  to  prevent  a  trespass  to  land  In 
aid  of  a  plaintiff  in  possession  in  an  action  to 
protect  Ills  possession  or  to  quiet  his  title, 
where  the  objective  of  the  trespass  Is  to  re- 
move a  part  of  the  substance  of  the  inherit- 
ance, cannot  be  doubted.  Such  relief  has 
been  granted  to  prevent  the  removal  of  trees, 
coal,  valuable  ores,  aspbaltum,  stone,  and 
clay.  Thomas  v.  Oakley,  18  Ves.  Jr.  184; 
Bates  V.  Slade,  76  6a.  60;  Leake  v.  Smith, 
76  Ga.  524;  More  v.  Masslnl,  32  Cal.  590. 
That  such  a  relief  should  be  granted  against 
a  threatened  trespass  the  purpose  of  which 
is  the  removal  of  oil  and  gas  underlying  the 
surface "  would  seem  to  be  still  clearer  for 
obvious  reasons  based  on  their  peculiar  na- 
ture. 

[2]  The  charge  In  the  complaint  that  ap- 
pellants had  unlawfully  entered  upon  the 
lands  of  appellee  with  a  drilling  rig,  and 
had  placed  the  same  in  position  thereon  for 
the  purpose  of  drilling  an  oil  and  gas  well 
on  the  land,  and  were  intending  and  threat- 
ening to  drill  the  well,  and  would  do  so  un- 
less restrained,  necessarily  Includes  the  pur- 
pose on  the  part  of  the  appellants  to  remove 
from  the  depths  of  the  land  any  oil  and  gas 
which  might  be  discovered. 

[3-{J  On  appeal  from  an  Interlocutory  or- 
der granting  a  temporary  Injunction,  the  ques- 
tion of  the  sufilclency  of  the  complaint  Is 
not  deeply  involved,  and  It  wUI  not  be  sub- 
jected to  any  technical  tests  when  question- 
ed for  the  first  time  In  this  court.  The  grant- 
ing of  a  temporary  Injunction  to  maintain 
the  status  quo  until  the  final  bearing  rests 
in  the  sound  discretion  of  the  trial  court, 
and  this  discretion  will  not  be  Interfered 
with  on  appeal  unless  It  Is  made  to  appear 
that  the  court's  action  was  arbitrary  or  a 
clear  abuse  of  the  discretion  vested  In  It 
The  rule  Is  that,  to  authorize  the  court  to 
grant  such  relief,  it  Is  not  necessary  that  a 
case  shall  be  made  out  that  wIU  entitle  the 
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plaintiff  to  relief  at  all  events  at  the  final 
bearing.  It  Is  enough  If  the  court  finds  up- 
on the  pleadings  and  the  evidence  a  case 
which  makes  the  transaction  a  proper  sub- 
ject for  investigation  in  a  court  of  equity. 
Splcer  V.  Hoop  (1875)  51  Ind.  3C5;  People's 
Gas  Co.  V.  Tyner  (1891)  131  Ind  277,  31 
N.  E.  59,  16  L.  R.  A.  443,  31  Am.  St  Rep. 
433;  Home,  etc.,  Co.  v.  Globe,  etc.,  Co.  (1896) 
146  Ind.  €73,  45  N.  E.  1108;  Gagnon  v. 
French  IJck,  etc.,  Oo.  (1904)  163  Ind.  687,  72 
N.  E.  849,  68  L.  R.  A.  175;  City  of  Laporte 
V.  Scott  (1905)  166  Ind.  78,  76  N.  K  878. 

Counsel  for  both  appellants  and  appellee 
discuss  the  proper  construction  of  the  con- 
tract for  gas  and  oil  privileges  Involved  in 
this  case  as  controlling  the  question  of  the 
validity  of  the  order  granting  the  temporary 
Injunction,  and  it  is  true  that  upon  that  con- 
struction the  ultimate  right  of  appellee  to 
succeed  In  his  action  depends,  but  It  does 
not  necessarily  follow  that  the  propriety  of 
granting  the  temporary  injunction  depends 
on  appellee's  ultimate  right  to  recover.  The 
parties  herein  are  at  issue  upon  a  question 
of  legal  rights,  and  it  was  fairly  necessary 
In  Justice  to  both  for  the  court  to  preserve 
their  rights  in  statu  quo  until  those  rights 
could  be  finally  determined.  It  rested  in  the 
court's  discretion  to  consider  the  relative 
harm  and  l>eneflt,  convenience  and  Inconven- 
ience which  might  result  to  the  parties  from 
granting  or  withholding  the  writ  and  to  de- 
termine that  appellee  would  suiter  greatest 
injury  and  inconvenience  from  the  court's  in- 
action. High  on  injunctions  (4th  Ed.)  S  13. 
It  cannot  be  said  that  the  facts  Involved 
would  not  have  sustained  the  court's  action 
even  without  a  construction  of  the  contract 
favorable  to  appellee. 

But  counsel  on  both  sides  treat  the  con- 
struction of  the  contract  as  involved.  It  be- 
ing contended  on  the  part  of  the  appdlants 
that  the  monthly  payments  of  $20  were  to 
be  considered  rent  which  to  save  appellants' 
rights  need  not  necessarily  be  paid  until  the 
end  of  the  year,  or,  at  most,  at  the  end  of 
each  month;  while  for  appellee  the  conten- 
tion Is  that  under  the  authority  of  Dill  v. 
Fraze  (1907)  169  Ind.  53,  79  N.  B.  971,  these 
payments  must  he  held  to  be  payable  In  ad- 
vance, and,  as  there  was  a  failure  to  pay,  it 
was  the  right  of  the  appellee,  appellants  not 
having  taken  any  steps  to  drill  a  well,  to  de- 
clare a  forfeiture  To  save  further  conten- 
tion we  decide  the  question.  We  think  the 
contention  of  appellee  must  prevail. 

[6]  Oil  and  gas  leases  or  contracts  are  in  a 
class  by  themselves,  and  the  ordinary  rule 
that  forfeitures  are  not  favored  does  not  ap- 
ply with  full  force  to  them  if  at  all.  The 
provisions  for  a  forfeiture  usually  found  in 
them  are  generally  held  to  be  for  the  benefit 
of  the  landowner  and  clearly  enforceable  by 
him  where  the  lessee  has  done  nothing  to  car- 
ry out  the  purpose  of  exploration,  and  has 
failed  to  make  payments  for  the  right  to  do 
■0.    In  Ohio  Oil  Co.  V.  Detamore  (1905)  166 


Ind.  243-249,  7S  N.  Bw  906,  in  speaking  of  a 
similar  contract,  the  court  said:  "In  this, 
as  in  other  contracts  of  its  class,  the  mani- 
fest purpose  of  the  parties  was  exploration, 
and  the  mining  of  oil  and  gas.  But  here,  to 
say  the  most  of  it,  the  grant  is  Inchoate,  and 
not  absolute.  It  purports  upon  its  face  to 
grant  all  the  oil  and  gas  under  the  land, 
but  In  effect  provides  that.  In  consideration 
of  $120,  the  grantee  shall  have  six  months  In 
which  to  decide  whether  It  wUl  accept  the 
grant  by  entering  into  possession  and  begin- 
ning the  work  of  exploration.  Viewed  from 
end  to  end,  the  contract  amounts  to  notliing 
more  or  less  than  a  six-month  option,  where- 
by the  grantor  bound  himsdf  not  to  leaee 
the  premises  to  another,  and  to  give  the 
grantee  that  length  of  time  to  consider  and 
determine  whether  it  would  undertake  the 
development  of  the  land  upon  the  terms  nam- 
ed. If  the  grantee  had  decided  In  the  af- 
firmative, and  bad  entered  up<Hi  the  land, 
and  proceeded  with  the  execution  of  the 
contract,  and  completed  a  well  within  the 
option  period,  then  acceptance  would  have 
been  complete,  and  the  grant  effective."  In 
Dili  T.  Fraze,  supra,  a  suit  to  cancel  a  gas 
lease.  It  was  said:  "The  agreemoit  contains 
an  express  provision  for  a  forfeiture  If  a 
well  is  not  completed  within  60  days,  un- 
less the  second  party  thereafter  pays  at  the 
rate  of  $40  per  year  for  each  year  such  com- 
pletion is  delayed.  The  xtau.  of  payment  was 
$40,  and  the  question  arises  whether  such 
payment  was  to  be  made  in  advanca  WhUe 
the  ordinary  rnle  governing  rentals  Is  that 
payment  in  advance  is  not  required,  unless 
so  stipulated  In  tUe  contract,  yet,  as  the  en- 
deavor of  the  courts  In  the  enforcement  of 
agreements  is  to  effectuate  the  Intmt  of  the 
makers,  we  are  of  opinion  that  in  the  cir- 
cumstances of  this  case  it  should  be  held 
that  it  was  the  purpose  of  the  parties  that 
payment  should  be  made  in  advance.  •  •  • 
The  contract  before  us  distinctly  contem- 
plates that  a  forfeiture  should  result  at  the 
end  of  sixty  days  (a  well  not  being  then 
completed),  unless  the  operator  should  pay 
the  consideration  for  delay.  This  plainly  re- 
quired him  to  become  an  actor  if  he  would 
save  his  rights.  In  such  a  case  the  owner 
has  the  privilege  of  declaring  the  lease  for- 
feited at  the  end  of  said  time,  except  as  the 
other  party  pays  the  sum  stipulated  for  the 
delay."  It  is  further  held  in  Ohio  Oil  Oo.  r. 
Detamore,  supra,  that  the  failure  of  the  les- 
see to  make  payments  provided  to  extend  the 
time  for  drilling  similar  to  the  monthly  pay- 
ments of  $20  each  provided  in  the  contract 
in  suit  for  that  purpose  brought  the  option 
to  an  end. 

[T\  The  contract  in  the  case  before  as  con- 
tains no  express  covenant  on  the  part  of  ap- 
pellants to  be  performed  by  them  prior  to 
such  time  as  they  might  discover  oil  or  gas. 
They  do  not  expressly  agree  to  drill  a  wdl, 
nor  do  they  promise  to  pay  the  designated 
$20  per  month  In  advance  or  at  any  time; 
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And,  taking  Into  consideration  tbe  situation 
of  the  parties  and  tlie  subject-matter  of  tbe 
contract,  we  are  constrained  to  bold  on  tbe 
authority  of  tbe  cases  last  above  cited  tbat 
tbe  contract  in  the  case  under  consideration 
did  not  create -tlie  relation  of  landlord  and 
tenant,  but  was  a  mere  option  granted  to 
appellants  by  appellee,  for  a  valid  conMderar 
tion,  for  tbe  ezcIuslTe  tight  to  ^[plore  bis 
land  for  oil  and  gas  which  by  Its  very  terms 
was  to  expire  by  the  inaction  of  appellants 
at  tbe  md  of  120  days;  that  by  the  pay- 
ment of  $20  '^eacb  month  thereafter"  app^- 
lants  conld  procure  the  extentlon  of  tbe  op- 
tion for  a  month  at  a  time;  tbat  these  pay- 
ments were  to  be  made  in  advance;  and 
that,  upon  tbe  failure  of  tbe  appellants  to 
act  either  by  beginning  a  well  or  making  a 
payment,  appellee  bad  the  right  to  declare 
their  rights  under  the  contract  at  an  md. 

The  120  days  from  the  date  of  the  contract 
ended  with  tbe  14tb  day  of  April,  1910.  Two 
monthly  payments  of  $20  each  were  made  by 
appellants,  and,  treating  tbe  monthly  pay- 
ments as  being  required  to  be  paid  in  ad- 
vance, appellants  were  delinquent  in  two 
payments  when  appellee  gave  them  notice 
that  tbelr  rights  were  forfeited.  As  said  in 
Dill  v.  Fraze,  supra,  at  page  58:  "There  Is 
little  or  no  reason  for  the  Interference  of  a 
court  of  equity  to  prevent  a  forfeiture  be- 
fore operations  have  begun,  where  the  opera- 
tor has  sinned  awa^  bis  opportunity  under 
tbe  contract  Tbe  wandering  and  vagrant 
character  of  oil  and  gas  is  recognized  by  the 
courts,  and  contracts  pertaining  thereto  are 
to  be  construed  with  reference  to  the  known 
characteristics  of  the  business." 

Tbe  order  of  the  lower  court  granting  the 
temporary  injunction  is  affirmed. 


075  Ind.  to.) 

STATE  ex  pel.  CrTT  Or  LA  FATErTTB  v. 
DUNCAN,  County  Treasurer.    (No.  21,722.) 
(Supreme  Court  of  Indiana.    May  23,  1911.) 

1.  OFnCKRS   (J   110*)— POBLIO  OmcKBS— Dn- 
TIBS— INCBEASB— LioiSLATIVB    POWEB. 

In  the  absence  of  constitutional  restriction, 
the  Legislature  may  at  its  pleasure  increase  or 
diminish  the  duties  of  public  officers. 

[Bd.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  IS  17e-170;  Dec  Dig.  t  110.*] 

2.  MANDAUtrs  (J  73»)— Officebs. 

Burns'  Ann.  St.  1008,  f§  9121-918S,  relat- 
ing to  suits  regarding  bonds  of  public  officers, 
apply  when  a  bond  has  been  filed  but  has  be- 
come insufficient  but  not  where  no  bond  has  been 
filed  and  hence  where  a  county  treasurer  failed 
to  file  the  bond  required  by  Acta  1905,  c.  129,  § 
43  (Burns'  Ann.  St.  1008,  }  8644),  as  amended 
by  Acts  1909,  c.  188,  5  1,  to  secure  the  perform- 
ance of  bis  duties  as  city  treasurer,  mandamus 
would  lie  to  compri  compliance  with  the  act. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Dec.  Dig.  I  73.  •] 

Appeal  from  Superior  Court,  Tippecanoe 
County;  Henry  H.  Vinton,  Judge. 
Mandamus  by  tbe  State,  on  the  relation  of 


tbe  C^ty  of  La  Fayette,  against  F.  Lee  Dun- 
can, Treasurer  of  Tippecanoe  County.  Judg- 
ment for  respondent,  and  relator  appeals. 
Reversed,  with  instructions, 

Arthur  D.  Cunningham,  for  appellant 
Parks  &  Parks,  for  appellee. 

MONKS,  J.  The  relator  brought  this  pro- 
ceeding in  May,  1910,  against  appellee,  who 
was  treasurer  of  Tippecanoe  county,  and  who 
was  acting  as  city  treasurer  of  tbe  relator 
as  provided  in  section  1  of  the  act  of  1909 
(Acts  1909,  pp.  454Hi58)  which  amends  sec- 
tion 43  of  the  act  of  1905,  being  section  8644, 
Bums  1908,  to  compel  him  by  writ  of  man- 
damus to  execute  an  official  bond  for  tbe 
faithful  performance  of  bis  duties  as  such 
city  treasurer.  Appellee's  demurrer  for  "want 
of  facts  to  tbe  alternative  writ  was  sustained 
by  tbe  court  and  final  Judgment  was  ren- 
dered against  the  relator. 

It  is  agreed  by  tbe  parties  to  tbe  appeal 
tbat  under  said  Acts  of  1909,  amending  sec- 
tion 43  of  tbe  said  act  of  1905,  the  county 
treasurer  of  Tippecanoe  county  is  required 
to  "perform  all  tbe  duties  of  city  treasurer" 
of  relator,  tbe  dty  of  La  Fayette.  It  is  pro< 
Tided  in  said  section  of  the  act  of  1900, 
which  amends  said  section  43  of  tbe  act  of 
1905,  that  "in  cities  of  tbe  fourth  dass, 
where  tbe  county  treasurer  shall  act  as  city 
treasurer,  his  salary  as  such  shall  be  six 
hundred  dollars,  which  may  be  Increased  by 
ordinance  to  any  sum  not  exceeding  one 
thousand  dollars  ($1,000.00)  per  annum. 
*  *  *  In  addition  to  such  salary  tbe 
county  treasurer  shall  receive  four  per  cent 
of  tbe  amount  of  all  delinquent  taxes  collect- 
ed by  him  for  such  dty." 

It  is  provided  In  section  44  of  tbe  said  act 
of  1905,  being  section  8645,  Bums  1908,  tbat 
"every  dty  officer  of  any  city,  except  the 
mayor  and  the  members  of  the  common  coun- 
cil, shall  likewise  execute  a  bond,  to  the  ap- 
proval of  the  mayor,  payable  to  such  dty, 
in  such  penal  sum  as  the  common  council 
of  such  dty  may  enact  by  ordinance  cover- 
ing such  cases,  conditioned  for  the  faithful 
performance  of  the  duties  of  bis  office  and 
for  the  payment  to  tbe  proper  person  of 
moneys  received  by  him  as  such  officer ;  pro- 
vided, that,  in  no  case  shall  tbe  bond  of  the 
treasurer,  or  county  treasurer  performing 
the  duties  of  treasurer,  be  fixed  in  a  less 
sum  than  one-half  of  tbe  estimated  amount 
of  all  taxes,  including  delinquent  to  be  lev- 
ied for  munidpal  purposes  and  collected  in 
such  dty  for  tbe  current  year." 

[1]  It  is  settled  that  in  tbe  absence  of  con- 
stitutional restriction  the  Legislature  may  at 
its  pleasure  increase  or  diminish  the  duties 
of  public  officers.  Gilbert  v.  Board,  etc.,  8 
Blackf.  81;  Turpen  v.  Board,  etc.,  7  Ind. 
172,  173;  Walker  v.  Dunham,  17  Ind.  483, 
485 ;  Yeager  v.  Board,  etc.,  96  Ind.  427,  480^ 
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and  cases  dted;  Bynnm  r.  Board,  etc.,  100 
Ind.  90,  01 ;  Sudbury  v.  Board,  etc.,  167  Ind. 
446,  456.t  Aa  was  said  in  Yeager  t.  Board, 
etc.,  supra,  95  Ind.  430:  'T?he  person  who 
accepts  and  assumes  to  act  In  the  office 
takes  it  cum  onere,  not  only  of  existing  du- 
ties, bnt  subject  to  snch  as  may  thereafter 
be  legally  imposed  and  subject  to  such 
rights  and  liabilities  aa  to  compensation  as 
the  Legislature  has  or  may  declare.  If  the 
Legislature  imposes  burdensome  or  unremun- 
erative  duties,  he  must  perform  aa  required 
or  resign  the  office."  Said  act  of  1909  did 
not  abolish  the  office  of  city  treasurer,  but 
the  county  treasurer  of  Tippecanoe  by  said 
act  was  required  to  act  as  the  city  treasur- 
er of  said  city  and  perform  the  duties  of 
that  office.  It  is  evident  that  county  treas- 
urers who  are  required  by  said  section  to 
act  as  city  treasurers  must  give  bond  to  the 
approval  of  the  mayor,  payable  to  the  city 
in  such  sum  as  may  be  fixed  by  ordinance 
conditioned  for  the  faithful  performance  of 
the  duties  of  the  office  of  city  treasurer.  It 
Is  not  necessary  therefore  to  determine 
whether  or  not  appellee  is  liable  on  the  bond 
he  gave  to  secure  the  performance  of  his  du- 
ties as  county  treasurer,  for  any  failure  to 
perform  the  duties  of  city  treasurer  of  the 
city  of  La  Fayette. 

It  appears  from  the  alternative  writ 
among  other  things  that  the  common  council 
of  the  city  of  La  Fayette,  the  relator,  had  by 
ordinance  fixed  the  penalty  of  the  bond  of 
the  county  treasurer  performing  the  duties 
of  city  treasurer  at  the  sum  of  $100,000, 
that  at  the  time  this  proceeding  was  brought 
appellee  was  treasurer  of  Tippecanoe  coun- 
ty and  was  by  virtue  of  such  office  acting  as 
city  treasurer  of  the  city  of  La  Fayette,  the 
relator,  and  that  he  had  been  acting  as  the 
treasurer  of  said  county  and  as  dty  treasur- 
er of  said  city  since  the  1st  day  of  January, 
1910;  that  he  had  failed  and  refused  upon 
demand  to  execute  the  bond  required  by 
statute  of  a  county  treasurer  performing  the 
duties  of  city  treasurer. 

[2]  Appellee  insists  that  relief  by  manda- 
mus can  only  be  had  where  there  is  no  other 
adequate  remedy,  and  that  as  sections  9121- 
9135,  Bums  190S,  provide  an  adequate  rem- 
edy, mandamus  will  not  lie.  Said  sections 
apply  when  a  bond  has  been  filed,  but  has 
become  insufficient  for  reasons  mentioned 
therein,  but  they  do  not  apply  where,  as  In 
this  case,  no  I)ond  has  been  filed. 

Under  said  act  of  1906  as  amended  by 
said  act  of  1909  the  treasurer  of  Tippecanoe 
county  was  the  only  person  authorized  to 
act  as  the  city  treasurer  of  relator.  It  was 
the  duty  of  appellee,  the  treasurer  of  said 
county,  to  perform  the  duties  of  city  treas- 
urer of  the  relator,  and  as  we  have  held  to 
execute  a  bond  to  the  approval  of  the  mayor 
of  said  city,  conditioned  for  the  faithful  per- 
formance of  the  duties  of  that  office.    Appel- 


lee was  acting  as  snch  dty  treasurer,  bat  re- 
fused to  give  a  bond  as  •acb.  Ab  he  held 
the  office  of  county  treasurer  It  was  his 
legal  duty  to  give  a  bond  conditioned  for  the 
faithful  performance  of  the  duties  of  treas- 
urer of  said  dty.  It  is  clear  that  the  rela^ 
tor's  only  adequate  remedy  to  compel  the 
execution  of  the  bond  was  mandamus. 

It  follows  that  the  court  erred  in  sustain- 
ing appellee^s  demurrer  to  the  alternative 
writ 

Judgment  reversed,  with  Instmctions  to 
overrule  appellee's  demurrer  and  for  further 
proceedings  not  Inconsistent  with  this  «pi» 
ion. 


(IT  Ind.  App.  no) 
SKINKER  T.  SKINNHB.    (No.  6,989.) 
(Appellate  Court  of  Indiana,  Division  No.  L 
May  23,  1911.) 

1.  DiVOBCK  (i  108*)  — Pleadino  — Dkfbnsb  — 
Condonation. 

CoDdonation  is  a  defense  which  most  be 
spedally  pleaded. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent. 
Dig.  H  349-352 ;   Dec.  Dig.  1 108.*] 

2.  DiVOBCB  (J  51*)— GONDXMNATION— CONDIKIT 

AFTBB  Condonation. 

Condonation  rests  always  upon  the  condi- 
tlon  that  the  misoonduct  or  Injury  will  not  be 
repeated,  and  the  conduct  of  the  defendant  after 
condonation  will  entitle  the  plaintiff  to  consid- 
eration of  the  evidence  of  former  cruel  treat- 
ment. 

[Gd.  Note.— For  other  cases,  see  Divocoe,  Gent. 
Dig.  fi  185-187;   Dec,  Dig.l  61.*] 

3.  divobck  (i  240*)— auuont  — excbbsivi 
Alimont, 

Where  the  proof  sbovred  that  defendant 
was  worth. over  $4,000,  and  that  at  the  time  of 
the  separation  defendant  had  nothing,  that  he 
had  permitted  plaintiff  to  take  what  real  estate 
they  owned,  worth  $400  or  $500,  in  her  own 
Dame,  and  she  bad  contributed  largely  to  the 
purchase  money  of  the  same  out  of  her  earnings, 
and  the  proof  showed  that  defendant  relieved 
himself  of  the  burden  of  taking  care  of  their 
children  at  home,  one  of  whom  was  their  daugh- 
ter, only  seven  years  of  age  when  he  left,  and 
during  the  28  years  be  was  away  he  contributed 
little  to  the  support  of  wife  and  child,  and  dur- 
ing the  time  be  was  accumulating  the  $4,000 
plaintiff  was  weaving  carpet  and  working  m  the 
garden  and  Geld,  and  such  other  work  as  she 
could  find  to  earn  a  living  for  herself  and  their 
child,  $ti00  awarded  as  alimony  was  not  exces- 
sive. 

(Ed.  Note.— For  other  cases,  see  Divorce,  Cent. 
Dig.  SS  675-678;   Dec.  Dig.  |  240.*] 

Appeal  from  Circuit  Court,  Jay  County; 
J.  F.  La  Follette,  Judge. 

Action  by  Rebecca  Skinner  against  Robert 
Skinner.  Judgment  for  plaintiff,  granting  a 
divorce  and  alimony,  and  defendant  appeals. 

Affirmed. 

Smith  &  Moran,  for  appellant.  EmerMm 
McOrlCT,  for  appellee. 

HOTTEL,  J.  This  was  a  suit  for  divorce. 
Trial,  finding,  and  judgment  for  appellee, 
granting  the  divorce  and  alimony  in  the  sum 
of  $800.      . 
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The  questions  relied  upon  and  presented 
by  the  appeal  are  the  sufficiency  of  the  com- 
plaint and  the  ruling  of  the  court  on  the 
motion  for  new  trial.  The  complaint  is  at- 
tacked here  for  the  first  time,  and  is  ob- 
jected to  on  the  ground  that  it  attempts  to 
charge  abandonment,  and  that  its  allega- 
tions, in  thla  r^ard,  are  not  sufficient  to 
coDsUtute  such  charge.  The  answer  to  this 
objection  is  tliat  the  complaint  sufficiently 
duirges  cruel  and  inhuman  treatment  and 
failure  to  provide,  and  is  therefore  sufficient 

One  of  the  grounds  of  the  motion  for  new 
trial  Insisted  upon  by  api)eUant  is  that  the 
decision  of  the  court  is  not  sustained  by  suf- 
ficient evidence.  Connsel's  contention  being, 
in  effect,  that  both  the  complaint  and  the 
evidence  fail  to  show  that  the  separation 
was  without  the  consent  of  appellee.  If  the 
decision  rested  upon  this  ground  of  divorce 
alone,  there  would  be  merit  in  appellee's 
contention;  but  there  was  proof  upon  the 
other  charges  in  the  complaint  above  speci- 
fied. 

Appellee  hwself  testified,  among  other 
things,  that  upon  one  occasion  the  appellant 
beat  her  head  against  the  door,  making  a 
knot  which  she  claims  to  yet  carry;  that 
on  another  occasion  he  left  her  and  her  in- 
fant child,  18  hours  old,  when  the  weather 
was  extremely  cold,  without  any  fire  or  any 
one  to  look  after  her,  and  that  her  sister 
came  and  found  her  hair  frozen  to  the  bed- 
clothing;  that  be  left  and  abandoned  her 
and  their  children  in  1878,  and  went  to 
Kansas;  that  since  that  time  he  has  not 
written  or  spoken  to  her,  and  contributed 
practically  nothing  to  the  support  of  herself 
and  children. 

Appellant,  in  effect,  denies  and  gives  a  dif- 
ferent versicm  of  the  matters  testified  to  by 
appellee,  except  the  leaving  and  going  West, 
which  he  admits;  but,  as  excuse  and  Justi- 
fication therefor,  details  certain  conduct  of 
appellee.  Appellant  insists  that  a  divorce 
cannot  be  granted  upon  the  acts  of  cruel 
treatment  testified  to  by  appellee,  for  the 
reason  that  the  evidence  shows  condonation 
of  such  acts. 

[1]  Counsel  are  in  error  in  this  contention 
for  two  reasons,  viz.:  (1)  Condonation  is  a 
defense  which  must  be  specially  pleaded, 
and  no  such  answer  was  filed  in  this  case. 
Lewis  V.  Lewis,  9  Ind.  105 ;  Sullivan  v.  Sul- 
livan, 34  Ind.  368;  Breedlove  v.  Breedlove, 
27  Ind.  App.  560,  61  N.  E.  707. 

[2]  (2)  Condonation  rests  always  upon  the 
condition  that  "the  misconduct  or  injury  will 
not  be  repeated,  and  that  the  offending  par- 
ty will  thereafter  treat  the  other  with  con- 
jugal kindness."  Wolverton  v.  Wolverton, 
163  Ind.  26,  34,  71  N.  E.  123;  Rose  v.  Rose. 
87  Ind.  481;  Armstrong  v.  Armstrong,  27 
Ind.  186;  Sullivan  v.  Sullivan,  supra,  at  page 
868,  34  Ind.  Under  the  authorities,  supra, 
the  evidence  of  condonation,  if  any,  should 


not  be  considered;  and,  even  if  considered, 
the  conduct  of  appellant,  after  the  condona- 
tion, would  entitle  appellee  to  consideration 
of  the  evidence  of  former  cruel  treatment 
And  with  this  evidence  considered  the  deci- 
sion of  the  lower  court  was  sustained  by 
sufficient  evidence,  and  was  not  contrary 
thereto. 

[31  Another  ground  of  appellant's  motion 
for  new  trial,  presented  and  urged  In  his 
counsel's  brief,  is  that  the  Judgment  for  ali- 
mony is  excessive.  The  proof  shows  that 
appellant  at  the  time  pt  the  trial,  was  worth 
something  over  $4,000.  The  proof  further 
shows  that  at  tbe  time  of  the  separation, 
appellant  liad  nothing;  that  he  had  permit- 
ted appellee  to  take  what  real  estate  they 
owned,  worth  $400  or  $300,  in  her  own  nam^ 
but  under  appellee's  evidence,  she  contribut- 
ed largely  to  the  purchase  money  that  paid 
for  the  same  out  of  her  earnings  made  by 
weaving  carpet,  and  other  hard  labor.  The 
proof  also  shows  that  appellant  relieved 
himself  of  the  burden  of  taking  care  of  their 
children  at  home,  one  of  whom  was  a  daugh- 
ter only  seven  years  of  age  when  he  left. 
Under  his  own  evidence,  during  the  28  years 
that  he  was  away,  he  contributed  but  little 
to  the  support  of  his  wife  or  child.  During 
the  period  that  he  was  accumulating  the  $4,- 
000  which  he  had  at  the  time  of  the  triai 
the  wife  was  weaving  carpet  and  working 
in  the  garden  and  field,  and  at  such  other 
work  as  she  could  find  to  earn  a  living  for 
herself  and  their  child.  Under  such  proof, 
appellant  has  no  ground  for  complaint  of 
the  amount  he  must  pay  by  way  of  alimony. 
There  Is  no  error  in  the  record. 

Judgment  affirmed. 


(47  Ind.  A.  672) 
WRIGHT  V.  CHICAGO,  I.  &  L.  RT.  CO. 
(No.  6,992.) 

(Appellate  Court  of  Indiana.    May  23,  1911.) 

1.  Tbial  (§  139*)— Submission   of  Case  to 
JUEY— Whkn  Authobized. 

A  plaintiff  is  entitled  to  have  the  case  sub- 
mitted to  the  jury,  unless,  after  considering  all 
the  evidence  and  resolving  all  doubts  ana  in- 
ferences legitimately  drawn  therefrom  in  his 
favor,  it  can  be  said  that  there  is  no  evidence 
to  establish  one  or  more  facts  essential  to  a 
cause  of  action,  in  which  case  a  directed  ver- 
dict is  proper. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  SS  332,  333,  338-341;    Dec.  Dig.  |  139.*] 

2.  Trial  (|  139*)  —  Dibection  of  Vebdict  — 
When  Attthobizxd. 

Where  there  is  any  evidence,  however  con- 
flictint;,  proving  the  material  allegations  of  the 
complaint  it  is  error  to  direct  a  verdict  for  de- 
fendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §§  3.32,  333,  338-341 ;   Dec.  Dig.  |  139.*] 

3.  Master  ano  Servant  (§  264*)— Death  of 
Servant— Actions— Issues  and  Proof. 

One  suing  for  the  negligent  death  of  a  serv- 
ant, occasioned  while  in  the  performance  of  his 
duties,  must  allege  and  prove  tbe  existence  of 
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a  duty  of  the  master  to  protect  decedent  from 
the  Injnry  ca'asing  death,  that  he  failed  to  per- 
form that  duty,  and  that  the  failare  resulted 
in  decedent's  injury  and  death. 

[£)d.  Note. — For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  264.*] 

4.  Masteb  and   Servant  (5  155*)— Obliga- 
tion OP  Mastbb— Duty  to  Wabn. 

A  master  need  not  warn  an  experienced 
servant  of  open  and  obvious  dangers,  but  he 
must  not  expose  the  servant  to  dangers  not  rea- 
sonably and  fairly  incident  to  and  within  the 
ordinary  risks  of  the  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  810;     Dec.  Dig.  {  155.*] 

5.  Masteb  and  Servant  (J  278*)— iNJtniT  to 
Servant— Negligence— Evidence. 

In  an  action  for  the  death  of  a  switchman 
caught  between  the  bumper  of  a  standing  car 
and  a  car  pushed  bv  a  switch  engine  against  the 
standing  car  for  tne  purpose  of  being  coupled 
thereto,  evidence  held  not  to  show  actionable 
negligence,  based  on  the  Mlure  of  the  engineer 
and  foreman  to  warn  decedent. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  i  278.*] 

Appeal  from  Superior  Conrt,  Tippecanoe 
County;  Heniy  H.  Vinton,  Judge. 

Action  by  Martha  Wright,  administratrix 
of  Perry  M.  Wright,  deceased,  against  the 
Chicago,  Indianapolis  &  Louisville  Railway 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

Charles  E.  Thompson  and  Wilson  &  Quinn, 
for  appellant  John  F.  Mc9ugh,  E.  (X  Field, 
and  H.  R.  Kurrle,  for  appellee. 

MYERS,  J.  Appellant  brought  this-  action 
against  appellee  to  recover  damages, on  ac- 
count of  the  alleged  negligent  l^iUlng  of  her 
decedent.  Perry  M.  Wright  Issues  were 
formed  and  submitted  to  a  jury  for  trial.  At 
the  close  of  appellant's  evidence,  on  motion 
of  appellee,  tbe  court,  over  appellant's  objec- 
tion, instructed  the  Jury  to  return  a  verdict 
in  its  t&vot.  Appellant's  motion  for  a  new 
trial  was  overruled,  and  judgment  rendered 
In  accordance  with  the  jury's  verdict.  The 
sustaining  of  appellee's  motion  to  peremptori- 
ly Instruct  the  jury,  and  the  overruling  of 
appellant's  motion  for  a  new  trial,  are  each 
assigned  as  error.  The  only  question  for  de- 
cision relates  to  tbe  giving  of  said  Instruc- 
tion. 

The  complaint  Is  In  two  paragraphs.  In 
tbe  first  it  Is  shown,  in  substance,  that  ap- 
pellee, at  the  city  of  La  Fayette,  maintained 
a  switchyard,  composed  of  10  switch  tracks, 
all  connected  at  tbe  south  end  by  a  lend 
track ;  that  tbe  decedent  at  the  time  of  his 
death,  was  a  member  of  a  certain  switching 
crew,  and  under  his  employment  with  appel- 
lee his  work  consisted  In  coupling  and  un- 
coupling cars  In  said  switchyard,  under  the 
direction  of  tbe  yard  foreman,  who  was  a 
member  of  the  same  crew;  that  at  tbe  time 
and  immediately  before  the  accident  the  de- 
cedent was  assisting  in  making  up  a  certain 
train  on  track  No.  1,  by  uncoupling  cars  on 
the  various  switch  tracks  and  coupling  them 


up  again  on  track  No.  1.  At  tbe  direction  of 
said  foreman,  tbe  decedoit  unconpled  a  cut 
of  five  or  six  cars  from  a  number  then  stand- 
ing oh  track  No.  3,  and  immediately  returned 
to  the  south  end  of  the  cars  standing  on  track 
No.  1,  and  I>egan  to  examine  tbe  coupling  pin, 
drawbar,  knuckle,  and  coupling  device  on  tbe 
south  car,  to  see  If  the  same  was  In  good  con- 
dition for  service,  as  was  his  duty  to  do  un- 
der his  employment;  tbat  while  so  engaged 
in  this  work  requiring  bis  whole  attention, 
and  requiring  him  to  occupy  a  position  with 
his  back  to  the  south,  tbe  engineer  in  charge 
of  the  switch  engine  hitched  onto  said  cut  of 
five  or  six  cars,  moving  them  south  along  the 
lead  track,  past  the  south  end  of  track  No. 
1.  Then,  in  obedience  to  a  signal  given  t^ 
said  yard  foreman,  the  bead  brakeman  opened 
the  switch  leading  onto  track  No.  1,  and 
thereupon  said  cat  of  cars  and  engine  were 
switched  over  onto  aald  track,  and  said  en- 
gineer, in  obedience  to  a  signal  from  said 
foreman  to  proceed  with  tbe  cars,  then  ran 
them  at  a  high  and  dangerous  rate  of  speed 
toward  and  against  tbe  standing  cars;  that 
the  engineer  and  said  foreman  knew  at  tbe 
time  said  cut  of  cars  was  being  pushed  along 
said  track  No.  1  that  It  was  a  part  of  de- 
cedent's work  to  examine  and  Inspect  the 
couplers  and  otber  mechanical  devices  cctm- 
posing  the  same,  before  coupling  them  togeth- 
er, and  tbat  the  decedent  was  at  the  time  en- 
gaged in  this  work,  which  required  blm  to  be 
on  track  No.  1,  and  between  tbe  rails.  Tbe 
foreman  at  the  time  of  giving  said  signal,  as 
well  as  the  engineer,  were  on  tbe  east  side  of 
track  No.  1,  which  track  was  straight  and 
unobstructed,  and  tbe  engineer  could  by  look- 
ing bave  seen  up  and  along  the  track  to  a 
point  far  beyond  the  place  occupied  by  dece- 
dent, but  after  said  cut  of  cars  was  switched 
over  onto  track  No.  1,  the  decedent  could  not 
be  seen  by  said  engineer,  although  said  en- 
gineer could  see  along  tbe  side  of  said*  track 
far  beyond  the  place  where  the  decedent  was 
killed,  and  could  and  did  see  tbat  decedent 
was  not  in  sight  at  the  time  he  was  running 
the  cars  along  track  No.  1;  that  all  of  said 
cars  were  equipped  with  automatic  couplers, 
which,  when  properly  adjusted  and  arranged 
for  that  purpose,  and  when  the  cars  were  of 
equal  height,  would  couple  by  Impact 

Tbe  acts  of  negligence  charged  are:  (1) 
Tbat  the  engineer,  knowing  that  the  decedent 
was  between  the  rails,  and  at  the  south  end 
of  the  standing  cars,  negligently  and  care- 
lessly pushed  the  cut  of  cars  taken  from 
track  No.  3  toward  and  against  the  decedent 
at  a  high  and  dangerous  rate  of  speed,  to  wit, 
more  than  seven  miles  an  hour.  (2)  That 
said  engineer,  knowing  tbat  said  decedent  was 
between  the  rails  of  track  No.  1,  and  engaged 
in  tbe  performance  of  his  duties,  carelessly 
and  negligently  shoved  said  cut  of  cars  up 
and  against  said  stationary  cars,  nvlthout  re- 
ceiving a  signal  from  decedent  so  to  do.    (S) 
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'Aat  the  yard  foreman,  knowing  of  the  de- 
cedent's position  on  the  track,  and  tbe  dan- 
gerous rate  of  speed  at  which  the  cars  were 
approaching  the  decedent,  carelessly  and  neg- 
ligently failed  and  neglected  to  signal  the  en- 
gineer to  stop  or  slacken  the  speed  of  said 
cars  and  engine.  (4)  That  tbe  yard  foreman, 
knowing  the  decedent's  dangerous  position  on 
tbe  track,  carelessly  and  negligently  and  with- 
out any  signals  from  the  decedent  signaled 
tbe  engineer  to  run  the  cars  attached  to  said 
engine  against  the  standing  cars,  thereby  kill- 
ing the  decedent  (5)  That  the  yard  foreman, 
knowing  the  high  and  dangerous  rate  of  speed 
at  which  the  cars  were  approaching  the  dece- 
dent, and  knowing  the  dangerous  position  of 
tbe  decedent  ia  the  performance  of  his  du- 
ties, carelessly  and  negligently  failed  to  give 
bim  any  warning  of  the  approaching  cars. 
The  second  paragraph  is  the  same  as  the  first, 
except  the  engineer  only  is  charged  with  neg- 
ligence. 

From  tbe  briefs  filed  in  this  case,  it  would 
seem  that  the  court  gave  the  instruction  of 
which  complaint  is  made  upon  the  theory 
that  the  evidence  failed  to  show  any  negli- 
gence on  the  part  of  the  remaining  members 
of  the  train  crew  which  proximately  contrib- 
uted to  tbe  accident 

[1]  The  plaluUft  was  entitled  to  have  the 
Judgment  of  the  Jury,  unless,  after  consider- 
ing all  of  the  evidence  and  resolving  all 
doubts  and  Inferences  to  be  legitimately 
drawn  therefrom  in  her  favor,  it  can  be  said 
that  there  is  no  evidence  to  establish  one  or 
more  facts  essential  to  ber  cause  of  action; 
then  the  instruction  was  correct  Gregory  v. 
aeveland,  etc,  R.  Co.,  112  Ind.  886,  14  N.  E. 
228;  Davis  v.  Mercer  Lumber  Co.,  164  Ind. 
413,  73  N.  E.  899;  Pittsburg,  etc.,  B.  Co.  v, 
Cozatt  39  Ind.  App.  682,  79  N.  BJ.  534;  Balti- 
JDore,  etc.,  R.  Co.  v.  Spauldlng,  21  Ind.  App. 
823,  52  N.  R  410;  Cooper  v.  Merchants',  etc. 
Bank,  25  Ind.  App.  841,  849,  67  N.  B.  569. 

[2]  We  are  not  unmindful  of  the  rule  that 
It  Is  not  a  question  as  to  the  weight  of  the 
evidence ;  for  if  there  was  any  evidence,  how- 
ever conflicting,  tending  to  prove  the  material 
allegations  of  her  complaint  it  would  be  er- 
ror to  direct  a  verdict  Messick  t.  Midland 
Ry.  Co.,  128  Ind.  81,  27  N.  B.  419;  Green  t. 
£den,  24  Ind.  App.  683,  66  N.  B.  240. 

[3]  But  this  case  Is  no  exception  to  tbe  rule 
Tequiring  the  plaintiff  to  allege  and  prove,  not 
only  the  existence  of  a  duty  on  the  part  of 
the  defendant  to  protect  the  decedent  from 
the  particular  injury  causing  his  death,  but 
that  it  failed  to  perform  that  duty,  and  that 
such  failure  resulted  in  his  injury  and  death. 
For  not  until  there  is  some  evidence  before 
tbe  Jury  tending  to  prove  each  one  of  these 
facts  can  It  be  said  that  actionable  negligence 
has  been  established.  Faris  v.  Hoberg,  134 
Ind.  269,  33  N.  E.  1028,  39  Am.  St  Rep.  201 ; 
United  States  Cement  Co.  v.  Koch,  42  Ind. 
App.  251,  85  N.  E.  490;  City  of  La  Fayette  v. 
West,  43  Ind.  App.  325,  87  N.  B.  550;  Town 
«f  Boswell  T.  Wakley,  149  Ind.  64,  48  N.  E. 


637 ;  Indiana,  etc..  Coal  Oo.  t.  Neal,  166  Ind. 
458,  77  N.  B.  850;  Chicago,  etc.,  B.  Co.  v. 
Lain,  170  Ind.  84,  83  N.  B.  632. 

We  have  carefully  read  and  considered  all 
of  tbe  evidence  as  It  appears  In  the  record, 
and  find  that  it  is  practically  without  any 
conflict  A  general  statement  of  the  case  as 
taken  from  the  evidence  shows  that  on  Sep- 
tember 6,  1905,  at  about  10  o'clock  in  the 
morning,  on  a  clear  day,  the  appellant's  de- 
cedent was  caught  between  the  bumper  on  a 
standing  car  and  one  of  a  cut  of  cars,  pushed 
by  a  switch  engine  up  against  the  standing 
car  for  the  purpose  of  being  coupled  thereto, 
and  killed.  At  the  time  of  the  accident  the 
decedent  was  in  the  employment  of  appellee, 
and  a  member  of  one  of  its  switching  crews 
at  work  in  Its  switchyard  in  La  Fayette. 
This  switchyard  was  composed  of  10  parallel 
switch  tracks,  running  north  and  south,  all 
connected  on  the  south  by  a  lead  track  run- 
ning northeast  and  southwest  The  switch 
tracks  were  numbered  from  1  on  the  west  to 
10  on  the  east  No.  1  is  the  track  upon  which 
trains  are  made  up,  and  holds  60  to  70  cars 
of  an  average  length  of  about  36  feet  Tbe 
switching  crew  consisted  of  a  yard  foreman, 
who  was  in  charge  of  the  work,  an  engineer, 
a  fireman,  a  head  brakeman,  who  remained 
with  the  switch  engine,  and  tbe  decedent  who 
was  the  field  man.  The  yard  foreman  gave 
orders  and  directed  the  other  members  of  the 
crew  as  to  the  particular  work  they  were  to 
do.  Tbe  switchyard  was  in  charge  of  a  gen- 
eral yardmaster,  who  furnished  the  yard  fore- 
man with  the  liflt  of  cars  which  were  to  com- 
pose the  train  being  made  up  on  track  No.  U 
This  track  at  the  center  is  higher  than  the 
other  tracks,  and  slopes  gradually  to  the 
north  and  south,  until  It  reaches  a  level  with 
the  other  tracks.  The  woik  of  decedent  was 
to  couple  and  uncouple  cars.  The  switch  en- 
gine was  in  charge  of  the  engineer. 

After  several  cars  had  been  placed  upon 
track  No.  1  and  coupled  up  by  the  decedent, 
the  crew  proceeded  to  track  No.  8,  where  a 
cut  of  six  cars  was  detached  by  the  decedent 
from  a  number  of  others  standing  on  that 
track.  The  cars  so  detached  and  by  the 
head  brakeman  coupled  onto  the  switch  en- 
gine  were  pulled  to  tbe  lead  track,  and  down 
to  tbe  south  end  of  track  No.  1  and  switched 
onto  ttiat  track;  then,  at  the  signal  of  the 
foreman  and  head  brakeman,  pushed  north 
on  track  No.  1,  until  they  came  in  contact 
with  a.  cut  of  four  cars.  Then  all  were  push- 
ed north,  until  they  struck  standing  cars, 
which  were  a  part  of  tbe  train.  The  head 
brakeman  while  moving  the  cars  rode  on  the 
footboard  in  front  of  the  engine,  and  wh«i 
the  cars  collided  the  second  time  be  un- 
coupled the  engine,  and  it  moved  south  dowB 
track  No.  1  to  the  lead  track.  The  cut  of 
can  failed  to  couple  with  the  made-up  part 
of  tbe  train,  and  as  the  engine  moved  away 
they  started  south,  when  the  foreman  climb- 
ed upon  tbe  south  end  and  set  the  brakes, 
stopping  them  at  a  point  about  60  feet  from 
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the  BtandlnfT  can.  The  foreman  then  went 
to  the  lead  track,  and  with  the  engine  to 
track  No.  5,  where  they  were  to  get  addi- 
tional cars  to  complete  the  train.  The  yard- 
master  about  this  time  discovered  that 
Wright  had  been  killed,  and  notified  the  rest 
of  the  crew.  When  the  cnt  of  cars  was  taken 
from  track  No.  3,  Wright  was  present,  and 
about  the  time  they  started  north  on  track 
No.  1  he  proceeded  south,  and  around  the 
cars  standing  on  track  No.  2,  to  track  No.  1, 
and  then  north  between  tracks  1  and  2  to  the 
point  where  these  cars  came  In  contact  with 
the  cut  of  four  cars  and  the  first  coupling 
was  to  be  made.  The  last  time  the  ent^eer 
saw  the  decedent  allre  was  when  he  went  be- 
tween the  cars  to  make  one  of  the  two  coup- 
lings. 

There  was  no  evidence  that  the  foreman 
or  the  engineer  knew  that  Wright  was  In 
a  dangerous  position  between  the  cars  where 
he  was  killed.  There  was  no  evidence  that 
the  foreman  or  the  engineer  knew,  or  by  the 
exercise  of  reasonable  care  should  have 
known,  that  Wright  was  between  the  bump- 
ers, or  In  a  dangerous  position  with  respect 
to  the  moving  cars  at  the  time  he  was  killed. 
No  one  saw  him  there.  It  Is  In  evidence 
that  the  decedent  went  north  with  the  mov- 
ing cut  of  cars  for  the  purpose  of  coupling 
them  to  the  cars  standing  on  the  track,  and 
that  he  was  killed  at  the  point  where  the 
second  coupling  was  to  be  made.  There  is 
no  evidence  that  the  bumper  or  coupler  on 
the  cai*  where  the  accident  happened  was  in 
any  manner  out  of  order.  There  was  no 
evidence  from  which  it  can  be  said  that  ei- 
ther the  foreman  or  the  engineer,  by  the 
exercise  of  reasonable  care,  should  have 
known  or  expected-  the  decedent  to  be  on  the 
track  at  the  time  the  cars  collided  the  last 
time.  There  was  no  evidence  of  any  noise 
from  other  engines  or  cars  moving  In  that  vi- 
cinity at  the  time  of  the  accident  There 
was  no  evidence  that  the  foreman  was  in  a 
position  to  warn  the  decedent  of  the  danger, 
and  thereby  have  prevented  the  accident. 
The  evidence  would  not  warrant  the  inference 
that  the  cars  which  caused  the  accident  were 
run  at  a  greater  rate  of  speed  than  usual  or 
customary  in  making  up  trains.  There  was 
no  evidence  showing  that  the  foreman  or  the 
engineer  were  not  where  they  should  have 
been  In  the  performance  of  their  work  at  the 
time  of  and  t>efore  the  accident  happened,  nor 
was  there  any  evidence  tending  to  show  that 
the  train  was  not  being  made  up  in  the  usual 
and  customary  way  of  making  up  trains  In 
that  yard.  The  decedent  was  an  experienced 
brakeman.  lie  knew  that  the  cars  on  track 
No.  1  were  being  moved  to  the  north,  and  for 
what  purpose.  He  was  engaged  at  his  regu- 
lar employment — that  of  coupling  the  cars  as 
they  were  pushed  toegther.  There  Is  no 
claim  that  he  did  not  fully  understand  and 


realise  the  hazards  of  the  woife  tn  which  be 
was  oigaged,  or  that  the  danger  was  not 
open  and  obvious. 

[4]  It  is  not  the  duty  of  the  master  to  fol- 
low an  experienced  servant  throng  the  va- 
rious details  of  the  work  he  Is  employed  to 
perform,  and  warn  liim  of  open  and  obvions 
dangers.  Staldter  t.  City  of  Huntington,  153 
Ind.  354,  368,  S5  N.  E.  Sa:  United  States 
Cement  Co.  v.  Koch,  supra,  42  Ind.  App.  261, 
85  N.  E.  490.  But  the  master  does  engage 
that  he  will  not  expose  his  servant  to  dan- 
gers not  reasonably  and  fairly  incident  to 
and  within  the  ordinary  risks  of  the  aerr- 
ant's  employment  Jenney  Electric  L  &  P. 
Co.  T.  Murphy,  115  Ind.  566,  18  N.  El  30; 
Ouedelhofer  t.  Emsting,  23  Ind.  App.  18S,  65 
N.  E.  113.  Consequently  in  the  case  at  bar, 
if  there  was  any  evidence  from  which  it 
could  be  Inferred  tliat  the  engineer  or  the 
foreman  knew,  or  by  ordinary  care  should 
have  known,  that  Wright  was  in  the  x>08t- 
tion,  and  engaged  as  allied  In  the  cona- 
plaint  then  appellee  owed  him  the  duty  of 
stopping  the  cars  before  they  reached  him, 
or  to  have  warned  him  of  the  danger  in 
time  for  him  to  have  made  good  his  escape^ 
and  if,  from  a  neglect  of  that  duty,  injury 
happened,  appellee  would  be  liable. 

(S]  After  a  careful  consideration  of  this 
record,  we  mnst  conclude  that  neither  the 
engineer  nor  the  foreman  were  in  any  man- 
ner to  blame  for  decedent's  death.  Th^ 
were,  certainly  unaware  that  the  deceased 
was  exposed  to  any  danger,  or  that  the  con- 
tinued moving  of  the  cars  north  would  prob- 
ably result  in  any  accident  or  injury  to  the 
decedent.  The  evidence  falls  to  establish  ac- 
tionable negligence  on  the  part  of  the  appel- 
lee. For  that  reason  the  court  did  not  com* 
mlt  error  in  directing  a  verdict 

Judgment  afllrmed. 


(«  Ind.  App.  SID 

WALLACE  T.  COONS.     (Na  7,250.)* 

(Appellate  Coart  of  Indiana,   Division  No.  2. 
May  23,  1911.) 

1.  Appeai.  Airn  Ebbob  ({  598*)— Tbakscript 

•~~Co  N  TENTfl 

Under  Bumi'  Ann.  St.  1008,  i  691,  relat- 
ing to  transcripts  on  appeal,  all  papers  and  en- 
tries must  be  copied  into  the  transcript,  and 
any  original  paper  or  entry  made  a  part  of  it 
will  not  l>e  considered,  except  that,  under  sec- 
tions 657  and  667,  an  original  bill  ot  exceptions 
may  be  included. 

[Eld.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  2639-2644;  Dec  Dig.  i 
598.»] 

2.  Appeal  and  £>rbor  ({  607*)— Tbanbcbipts 
— pk.scipb— sufficienct. 

A  transcript  incorporating  the  original  bill 
of  exceptions  containing  the  evidence  is  proper- 
ly presented  on  a  preecipe  directing  the  clerk 
to  include  "the  evidence  given  in  the  cause." 

[Rd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig,  |  607.*] 
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3.  Saus  j8  377*)— Oontbaot  to  Buy  Livb 
Stock— BBEACH—DAMAOM—PLiADiwa. 

A  complaint  for  breach  of  contract  to  pur- 
chase bogs  at  a  live  stock  market  was  not  in- 
suflBcient  as  failing  to  show  that  they  were  sold 
at  the  market  price,  where  the  complaint  stated 
that  they  were  sold  at  the  market  at  the  best 
obtainable  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  {  377.»] 

4.  Evidence"  (S  20*)— Judiciai  Notioe. 

Courts  take  judicial  notice  of  whatever 
ought  to  be  generally  known  within  their  juris- 
diction, including  the  common  methods  by  which 
business  is  transacted. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  24 :  Dec.  Dig.  I  20.*] 

5.  Saues    (J    333*)— E^XECUTOBT    Contbact*— 
Breach  by  BtiYEB— Selleh's  Bights. 

On  breach  of  an  executory  contract  to  buy, 
the  seller  need  not  notify  the  buyer  of  his  in- 
tention to  sell  elsewhere. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  I  919 ;   Dec  Dig.  t  333.*] 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty ;  Wm.  E.  Deupree,  Judge. 

Action  by  Elijah  S.  Wallace  against  Wll- 
•liam  H.  Coons.  Judgment  for  defendant, 
and  plaintiff  appeals.  Reversed  and  remand- 
ed, with  directions. 

Wm.  FeatbemglU,  for  appellant  Elba  L. 
Branlgin  and  Tbos.  Williams,  for  appellee. 

IBACH,  J.  Action  for  damages  brought 
by  Elijah  S.  Wallace,  appellant,  against  Wil- 
liam H.  Coons,  appellee,  on  account  of  the 
breach  of  a  written  contract  for  the  sale  of 
a  car  load  of  hogs.  The  complaint  was  in 
two  paragraphs.  In  brief,  the  substantial 
averments  of  the  first  are:  That  on  July  6, 
1906,  appellant  and  appellee  entered  into  a 
written  contract,  a  copy  of  which  was  filed 
with  and  made  a  part  of  the  complaint, 
whereby  Wallace  should  thereafter  at  any 
time  during  the  last  half  of  August,  1906,  up- 
on Coons  giving  him  two  days'  uoticeof  said 
time,  deliver  to  Coons  at  Indianapolis,  Ind., 
a  double-deck  car  load  of  hogs  weighing  200 
pounds  or  better,  the  total  net  weight  of  the 
car  load  to  be  32,000  pounds,  to  be  weighed 
at  Indianapollb,  which  Coons  agreed  to  pur- 
chase from  Wallace,  and  to  pay  blm  for  the 
hogs  $7  per  hundred  pounds.  That  after 
July  6,  1906,  Wallace  at  great  labor  and  ex- 
pense purchased  and  collected  together  the 
number  and  kind  of  hogs  described  In  said 
contract,  and  kept  them  in  Putnam  and  Hen- 
dricks counties,  Ind.,  ready  to  deliver  to 
Coons  at  any  time  during  the  last  half  of 
August,  1906,  upon  notice  from  Coons.  That 
Coons  failed  to  designate  any  time  or  to  no- 
tify Wallace  when  he  would  receive  said 
bogs,  and  failed  to  receive  or  accept  them. 
That  on  August  31,  1906,  Coons  having  failed 
to  receive  or  accept  the  hogs,  and  to  desig- 
nate any  time  when  he  would  receive  them. 
Wallace  shipped  said  hogs  to  the  Union 
Stockyards  at  Indianapolis,  Ind.,  and  sold  the 
same  to  other  per.sons  at  a  great  loss  for  $6.- 


37V&  per  hundred  pounds,  the  same  being  the 
best  price  he  could  obtain  for  said  bogs. 
That  Wallace  had  fully  performed  all  of  bis 
part  of  the  obligations  of  said  contract,  and, 
by  reason  of  Coons  having  failed  to  accept 
the  bogs  during  said  time  at  the  agreed  price, 
Wallace  sold  them  to  other  persons  at  the 
great  loss  of  $200,  and  was  damaged  In  the 
sum  of  $200,  which  sum  Coons  has  not  paid. 
The  second  paragraph  sets  forth  practically 
the  same  preliminary  fftcts,  and  avers  that 
Wallace  agreed  to  sell  the  hogs  to  Coons,  and 
that  he  kept  the  hogs  ready  to  be  weighed  at 
Indianapolis  and  sold  to  Coons,  and  that  he 
sold  the  hogs  to  other  parties  at  a  great  loss 
of  $200. 

A  demurrer  to  each  paragraph  of  complaint 
was  overruled,  and  an  answer  in  general  de- 
nial filed.  The  cause  was  tried  without  a 
jury.  The  court  made  and  filed  a  special 
finding  of  facts,  and  stated  Its  conclusions  of 
law  thereon,  to  the  effect  that  the  appellant 
take  nothing  In  his  action,  and  that  appellee 
recover  costs.  Appellant's  motion  to  amend 
the  special  findings,  motion  for  leave  to 
amend  his  complaint,  and  motion  for  a  new 
trial  were  overruled,  and  judgment  was  ren- 
dered against  him  for  costs. 

Appellant  insists  that  his  motion  for  a 
new  trial  should  have  been  sustained  for  the 
reasons  that  .the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence,  and  is  con- 
trary to  law.  Appellee  contends  that  the 
bin  of  exceptions  is  not  in  the  record,  and 
therefore  no  qnestlon  raised  by  the  motion 
for  a  new  trial  can  be  considered.  The  prae- 
cipe for  transcript  filed  by  appellant,  omit- 
ting the  title  of  the  cause.  Is  as  follows: 
"The  clerk  of  ttie  Johnson  circuit  court  will 
prepare  and  certify  a  full,  true,  and  complete 
transcript  of  all  of  the  papers,  orders,  evi- 
dence, and  proceedings,  filed  and  had  In  the 
above-entitled  cause  to  be  used  on  appeal  to 
the  Appellate  Court  of  Indiana,  as  follows, 
to  wit"  Here  follow  eleven  particulars  of 
which  the  fifth  Is:  "(5)  The  evidence  given 
In  said  cause."  The  certificate  of  the  clerk 
as  amended,  the  amendment  having  been  au- 
thorized by  this  court  on  October  26,  1909,  Is 
as  follows:  "I,  Joseph  A.  Sctamith,  clerk  of 
the  Johnson  circuit  court  within  and  for  said 
county  and  state,  do  hereby  certify  that  the 
above  and  foregoing  transcript  contains  full, 
true,  and  correct  copies  of  all  papers  and  en- 
tries In  said  cause,  required  by  the  above  and 
foregoing  prsecipe  and  that  said  transcript 
contains  the  original  bill  of  exceptions,  con- 
taining the  evidence  Introduced  In  said  cause, 
as  required  by  said  praecipe,  and  as  directed 
by  the  plaintiff  herein  above  named."  He  also 
certifies  to  the  filing  on  May  23, 1908,  by  the 
stenographer  of  the  longhand  transcript  of  the 
evidence  which  is  incorporated  in  the  bill  of 
exceptions  and  made  a  part  of  the  transcript, 
and  that  the  regular  judge  of  the  court  slg^n- 
ed  tbe  bill  and  ordered  it  made  a  part,  of  the 
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record,  that  It  was  filed  In  the  derk'a  office, 
and  la  the  bOI  of  exceptlona  contained  in  the 
tranacrlpt.  Appellee  earnestly  Insists  that 
the  bill  of  exceptions  Is  not  In  the  record  be- 
cause no  bin  of  exceptions  is  mentioned  in 
the  precipe,  that  the  clerk  is  directed  only 
to  certify  a  transcript  of  the  evidence  given 
in  said  cause. 

ri]  It  is  well  understood  that,  under  our 
Code  of  Civil  Procedure,  all  papers,  entries, 
and  documents  must  be  copied  into  the  tran- 
script on  appeal  to  the  Supreme  and  Appel- 
late Courts,  and  that  no  original  paper  can 
be  Incorporated  In  such  transcript,  and,  if 
any  such  original  paper,  entry,  or  document 
Is  so  made  a  part  of  the  transcript,  It  wlU 
not  be  considered.  Section  691,  Bums'  St 
1908;  Mankln  ▼.  Pennsylvania  Co.,  160  Ind. 
447,  451,  452,  67  N.  E.  229.  The  only  excep- 
tion to  this  rule  is  that  made  by  sections 
657  and  667,  Bums'  Statutes  1908,  In  which 
it  is  provided  that  the  original  bill  of  excep- 
tions containing  the  evidence  need  not  be 
copied  into  the  transcript,  but  the  original 
may  be  included  fn  It,  and  thereby  becomes 
part  of  it,  and  this  court  is  required  to  give 
the  same  due  consideration. 

[2]  It  will  be  observed  that  the  praecipe  In 
this  case  notifies  the  clerk  to  prepare  a  full, 
true,  and  complete  transcript  of  all  the  pa- 
pers, orders,  evidence,  and  proceedings  In  the 
case,  and  specifically,  among  other  things,  to 
include  in  the  transcript  "the  evidence  giv- 
en In  said  cause,"  and  the  clerk  certifies  that 
the  "transcript  contains  the  original  bill  ol 
exceptions,  containing  the  evidence  introduc- 
ed in  said  cause,  as  required  by  the  praecipe 
and  as  directed  by  the  plalntHT."  The  prae- 
cipe does  not  in  specific  terms  direct  the 
clerk  to  make  a  copy  of  the  bill  of  excep- 
tions, bnt  it  does  direct  him  to  Include  In  the 
transcript  the  evidence  given  In  the  canse. 
The  certificate  Is  In  the  form  provided  for  by 
section  667,  Burns'  Statutes  1908  (section  7, 
c.  193,  Acts  1903),  and  complies  in  all  re- 
spects to  the  law  prescribing  what  the  clerk's 
certificate  In  such  Instances  should  contain, 
and,  when  this  appears,  any  irregularities  in 
the  praecipe  will  be  cured  by  the  certificate 
of  the  clerk.  The  original  bill  of  exceptions 
containing  the  evidence  is  Included  in  the 
transcript  as  fully  appears  from  the  clerk's 
certificate,  and,  since  the  praecipe  directs  the 
clerk  to  certify  a  full,  true,  and  complete 
transcript  of  the  evidence  given  In  the  case, 
and  in  compliance  therewith  the  original  bill 
of  exceptions  is  incorporated  in  the  tran- 
script, we  conclude  that  the  bill  of  exceptions 
Is  properly  before  us,  and  that  we  are  au- 
thorized to  consider  the  motion  for  a  new 
trial. 

(3)  It  is  assigned  as  one  reason  for  a  new 
trial  that  the  decision  of  the  court  Is  con- 
trary to  law.  To  determine  this  question, 
we  must  look  first  to  the  sufficiency  of  the 
complaint  Appellee  urges  that  the  first  par- 
agraph Is  bad  for  failure  to  allege  that  the 
hoes  were  sold  at  the  market  price,  and,  to 


sustain  his  contention,  relies  largely  on  tbe 
case  of  Ridgley  v.  Mooney,  16  Ind.  App.  362, 
45  N.  E.  348,  a  suit  for  damages  for  breach 
of  a  contract  to  purchase  a  quantity  of  chest- 
nut bark.  The  complaint  In  that  case  did 
not  allege  specifically  the  time  or  place  of 
sale  of  the  bark,  but  "that  the  plaintiff  sold 
the  same  within  a  reasonable  time  and  ex- 
ercised due  diligence,  and  by  good  faith  tried 
to  realize  the  best  price  he  could  for  tbe 
bark,  and  did  realize  the  best  attainable 
price  therefor  at  said  time."  It  was  cor- 
rectly held  Insufficient  because  it  contained 
no  allegation  that  the  price  obtained  for  tbe 
bark  was  the  market  value  at  the  time  and 
place  of  delivery  under  the  contract 

The  complaint  which  we  are  considering 
can  be  readily  distinguished  from  the  com- 
plaint in  tbe  case  of  Rldgley  t.  Mooney, 
supra.  Though  it  does  not  allege  In  terms 
that  the  hogs  were  sold  at  the  market  price 
at  the  time  and  place  of  delivery.  It  does 
allege  that  on  August  31, 1906,  Wallace  sWp- 
ped  the  hogs  In  question  to  the  Union  Stock- 
yards at  Indianapolis,  Ind.,  and  sold  the 
same  at  $6.37^^  per  hundred  pounds;  the 
same  being  the  best  price  he  could  obtain 
for  said  hogs.  This  averment  is  equivalent 
to  an  averment  in  terms  that  the  hogs  were 
sold  for  the  highest  market  price  at  the  time 
and  place  of  delivery  mentioned  in  his  con- 
tract for  It  states  facts  showing  that  Wal- 
lace sold  the  hogs  at  the  time  (August  1906) 
and  place  (Indianapolis,  Ind.)  in  the  Union 
Stockyards  for  the  best  price  there  obtain- 
able. It  is  a  matter  of  common  knowledge 
that  a  stockyards  Is  a  market  for  hogs  and 
cattle,  and  the  best  price  there  obtainable 
must  be  the  best  market  prlce^  for  sales  there 
made  determine  the  market  prices 

[4]  "Courts  of  necessity  take  notice  of  the 
ordinary  course  of  business  and  the  common 
methods  by  which  It  is  transacted."  7  Encyc 
of  Evidence,  p.  934.  They  note  "whatever 
ought  to  be  generally  known  within  the  lim- 
its of  their  Jurisdiction."  Simpson  v.  Pitts- 
burg Glass  Co.,  28  Ind.  App.  352,  62  N.  H. 
753;  1  Hogate's  Pleading  and  Practice,  i 
353.  We  eliminate  further  consideration  of 
the  second  paragraph  of  complaint  as  it  la 
wholly  insuffldoit 

[t]  The  court  found  specially,  among  oth- 
er things,  that  Wallace  shipped  on  August 
30,  1906,  the  hogs  purchased  on  the  contract 
for  Coons  to  Mansfield  &  Co.,  live  stock  com- 
mission merchants,  at  Indianapolis,  Ind.,  and 
that  the  hogs  were  sold  by  Mansfield  ft  Co. 
at  the  Union  Stockyards  at  Indianapolis,  on 
August  31,  1906,  to  persons  other  than  Coons, 
for  $6.37V&  per  hundred  pounds,  that  being 
the  best  price  which  could  be  obtained  for 
them,  and  this  finding  was  abundantly  Bnp> 
ported  by  the  evidence.  The  special  findings 
substantiate  In  every  particular  the  allega- 
tions of  the  first  paragraph  of  complaint  He 
makes  also  certain  findings  as  to  which  there 
Is  no  evidence,  to  the  effect  that  appellant 
gave  appellee  no  notice  before  selling  the 
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hogs.  Bach  notice  was  Immaterial.  Had  tbe 
title  to  the  bogs  passed  by  the  contract  to 
appellee,  and  had  he  refused  to  receive  them, 
appeUant  conid  not  have  sold  them  again 
without  giving  notice  to  appelle^,  If  he  ex- 
pected to  hold  him  for  the  difference  in  price. 
But  sach  is  not  the  theory  of  the  paragraph 
of  complaint  upon  which  from  the  evidence 
It  appears  the  case  was  tried.  From  the  al- 
legations found  in  the  first  paragraph,  it  Is 
evident  that  the  theory  is  for  the  recovery 
of  damages  fixed  at  the  amount  of  the  dif- 
ference between  the  price  fixed  in  the  con- 
tract and  the  amount  obtained  at  the  sale  In 
the  stockyards  at  Indianapolis  at  tbe  market 
price  at  the  time  of  sale,  which  was  $6.37% 
per  hundred  pounds,  and  the  difference  be- 
tween that  price  and  tbe  contract  price  of 
$7  per  hundred  pounds  amounts  on  32,000 
pounds,  which  was  the  weight  of  the  car 
load  specified  In  the  contract,  to  9200,  the 
amount  for  which  recovery  is  asked.  The 
contract  between  Wallace  and  Coons  was  an 
executory  contract  of  sale,  and  appellant,  be- 
fore selling  the  hogs  to  others,  had  no  need 
to  notify  appellee  who  had  committed  a 
breach  of  his  executory  contract  by  failing 
to  receive  the  hogs.  Dili  v.  Mnmford,  10 
Ind.  App.  609,  613,  614.  48  N.  B.  861;  Rldx- 
ley  T.  Mooney,  supra. 

We  do  not  commend  the  complaint  as  a 
model  of  dear  and  exact  pleading,  but  we 
hold  the  first  paragraph  sufficient,  and  as  it 
Is  sustained  by  tbe  evidence  and  by  the  spe- 
cial findings  of  the  court,  and  since  the  court 
erred  in  stating  his  conclusions  of  law,  the 
case  is  reversed  and  remanded  to  the  trial 
court,  with  Instructions  to  restate  his  conclu- 
sions of  law  In  accordance  with  this  opin- 
ion, and  render  Judgment  in  favor  of  appel- 
lant, and  against  appellee,  in  the  sum  of 
$200  and  costs. 

(250  ni.  tat) 

PBOPLBJ  ex  rel.  ALDRIDGE  et  at  t, 
RENDLBMAN  et  al. 
(Supreme   Court  of  Illinois.     April  19.   1911. 

Rehearing  Denied  Jnne  7,  1911.) 
Quo  Wabbanto  (|§  6,  29*)— Discretion   of 

COTJBT. 

Where  information  in  the  nature  of  quo 
warranto  is  presented  by  relators,  seeking  to 
redress  a  private  wrong,  the  court  is  vested  with 
a  wide  discretion  as  to  allowing  it  to  be  filed, 
and  may  refuse  leave  because  of  prejudicial  de- 
lay in  applying  for  relief,  so  that  tbe  matters 
complained  of,  being  irregularities  in  the  organi- 
sation of  a  drainage  district,  of  which  relators 
must  have  known  in  the  early  stages  of  its  or- 
ganization, or  of  which  they  mnst  at  least  be 
Sresnmed  to  have  known,  having  been  notified, 
1  the  manner  required  by  statute,  of  the  or- 
ganization proceeding,  refusal  of  leave  to  file 
the  information,  asked  for  four  years  after  the 
organization,  during  which  an  expense  of  $8,000 
was  incurred  in  connection  with  the  organiza- 
tion, is  not  an  abuse  of  discretion. 

[EM.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent.  Dig.  {{  7,  31-33;  Dec  JWg.  {{  6, 
29.*] 


Error  to  Circuit  Court,  Tlnlon  County; 
A.  W.  Lewis,  Judge. 

Quo  warranto,  ob  the  relation  of  Thom- 
as L.  Aldrldge  and  others,  against  Robert 
M.  Rendleman  and  others.  Leave  to  file 
information  was  denied,  and  relators  bring 
error.    Affirmed. 

William  D.  Lyerle  (R.  J.  Stephens,  of 
counsel),  for  plaintiffs  in  error.  A.  Ney 
Sessions  and  James  Lingle,  for  defendants 
in  error, 

TICKERS,  O.  J.  William  D.  Lyerle, 
state's  attorney  of  Union  county,  presented 
to  the  circuit  court  a  petition  for  leave  to 
file  an  information  in  the  nature  of  a  quo 
warranto  against  Robert  M.  Rendleman  and 
Samuel  F.  Davie,  of  Union  county,  and 
Thomas  J.  McClure,  of  Alexander  county,  to 
require  them  to  show  by  what  authority  or 
right  they  claimed  to  hold  and  execute  the 
office  of  commissioners  of  Clear  Creek 
Drainage  and  Levee  District,  of  the  coun- 
ties mentioned,  and  by  what  right  they 
claimed  that  said  district  had  a  legal  exist- 
ence, and  a  right  to  hold  and  execute  the 
franchise  of  a  corporation,  and  to  exercise 
the  rights  and  privileges  of  a  drainage  dis- 
trict The  petition  was  presented  on  ttao 
Information  and  relation  of  a  number  of 
citizens  and  landowners  In  said  district,  and 
was  verified  by  the  oath  of  a  number  of 
the  relators.  The  petition  was  accompanied 
by  a  copy  of  the  proposed  information,  which 
is  In  three  counts.  Upon  tbe  presentation 
of  the  petition,  on  June  21,  1910,  a  rule  to 
show  cause  by  the  following  Monday  was 
entered  against  the  defendants.  In  response 
to  the  said  rule  the  defendants  entered 
their  appearance,  and  on  a  hearing  before 
the  court  on  June  28th  three  affidavits,  to- 
gether with  oral  and  documentary  evidence, 
were  submitted  by  the  respective  parties  to 
the  court  On  July  Ist  the  court  entered 
an  order  refusing  leave  to  file  the  infor- 
mation, and  dismissed  the  petition,  and  ad- 
Judged  tbe  costs  against  the  relators.  The 
relators  excepted  to  the  order  and  Judg- 
ment of  the  court  and  preserved  by  the 
bill  of  exceptions  all  matters  connected  with 
the  hearing  of  the  petition,  and  have  sued 
out  this  writ  of  error  for  the  purpose  of 
obtaining  a  review  of  the  order  refusing 
leave  to  file  the  Information. 

Tbe  petition  recites  that  said  pretended 
drainage  district  was  organized  upon  a  pe- 
tition presented  by  C.  EL  Anderson  and  89 
other  persons  to  the  March  term,  1907,  of 
the  county  court  of  Union  county,  alleging 
that  the  petitioners  constituted  a  -majority 
of  the  landowners  of  the  proposed  district 
and  represented  one-third  or  more  of  all 
the  lands  embraced  therein,  and  praying  for 
the  organization  of  the  territory  described 
in  the  petition  into  a  drainage  and  levee 
district     The  petitioners  in  the  proceeding 
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at  bar  charged  that  the  petition  to  organize 
the  drainage  and  levee  district  did  not  con- 
tain a  description  of  the  proposed  starting 
points,  route,  and  terminus  of  the  work 
thereby  proposed,  and  that  said  petition  did 
not  contain  a  sufficient  description  of  the 
lands  affected  by  the  proposed  district  and 
did  not  give  the  names  of  the  owners  there- 
of, and  It  Is  further  allied  that  a  majority 
In  numbers  of  the  landowners  of  the  district 
did  not  sign  the  petition  to  organize.  It  Is 
also  alleged  that  the  county  court  acted.  In 
the  organization  of  the  said  district,  with- 
out sufficient  and  proper  notice  being  pub- 
lished or  given,  as  required  by  the  statute. 
It  Is  charged  In  the  petition  that  at  the  date 
of  filing  the  petition  for  the  organization 
of  the  drainage  district  Bzeliiel  Moore  was 
an  owner  of  land  located  within  the  bound- 
aries of  the  proposed  district,  that  said 
Moore  then  resided  In  Jackson  county,  that 
no  notice  of  any  kind  was  sent  to  him  with- 
in three  days  after  the  first  publication  or 
at  any  other  time,  and  that  said  Moore 
had  not  Altered  his  appearance  to  said  peti- 
tion or  proceedings  thereon.  The  petition 
alleges  that  at  the  May  term,  1907,  a  hear- 
ing was  bad  In  the  county  court,  and  an 
order  entered  granting  the  prayer  of  the 
petition  and  appointing  respondents  herein 
commissioners  of  Clear  Greek  Drainage  and 
IJevee  District  It  Is  alleged,  further,  that 
the  said  commissioners  assumed  the  pow- 
ers, privileges,  &nd  prerogatives  of  drainage 
commissioners,  and  that  in  January,  1008, 
the  said  commissioners  submitted  to  the 
county  court  a  report,  accompanied  by  maps, 
profiles,  etc.,  making  estimates  and  giving 
descriptions  of  certain  work  by  said  com- 
missioners laid  off  and  proposed,  the  cost 
of  which.  Including  Incidental  expenses,  they 
estimated  at  $225,612.81;  that  afterwards, 
In  May,  1908,  an  amended  report  was  filed 
by  the  commissioners,  In  which  the  estimat- 
ed cost  of  the  proposed  work  was  reduced 
to  $225,000,  which  said  amended  report  was 
then  approved  and  confirmed  by  the  court, 
and  an  order  of  court  entered  declaring  the 
district,  with  certain  boundaries  In  said 
order  set  forth,  duly  established  as  provid- 
ed by  law;  that  on  December  27;  1909,  the 
commissioners  filed  their  roll  of  assessments 
of  benefits  and  damages,  by  which  they  dis- 
tributed and  apportioned  to  the  various 
tracts  and  parcels  of  land.  Including  rail- 
roads and  plank  roads,  the  aggregate  sum 
of  $285,000,  which  exceeded  the  estimated 
cost  of  the  proposed  work  $00,000;  that 
thereupon  said  commissioners  caused  notice 
to  be  published  of  their  Intention  to  apply 
to  the  court  on  January  17,  1910,  for  the 
purpose  of  having  a  Jury  Impaneled  to  con- 
sider the  assessment  roll  aforesaid;  that 
on  February  23,  1910,  the  commissioners 
also  filed  their  petition  to  condemn  land 
for  a  right  of  way  for  levees  and  ditches. 
The  petition  avers  that  after  the  Impanel- 
ing of  a  Jury  to  consider  the  assessment 


roll  In  January,  1910,  the  commissioners 
withdrew  the  assessment  roll  and  procured 
a  discharge  of  the  Jury,  and  thereupon 
made  material  alterations  In  the  plans,  spec- 
ifications, and  estimates  for  the  iH-oposed 
work  without  having  another  petition  sign- 
ed by  the  landowners,  or  a  majority  of 
them,  and  It  is  alleged  that  the  aggregate 
estimated  cost  of  the  work  as  shown  by 
the  last  report  was  $330,000;  that  sold  com- 
missioners afterwards  filed  another  roll  of 
assessments  of  benefits  and  damages,  and 
distributed  and  apportioned  to  the  several 
tracts  of  land  In  said  district  said  sum  of 
$330,000  and  annual  benefits  of  $3,300,  and 
caused  notice  to  be  again  published  of  their 
intention  to  have  a  Jury  Impaneled  for  the 
purpose  of  considering  the  assessment  roll 
as  finally  corrected.  It  is  also  alleged  that 
an  amended  petition  for  condemnation  of 
right  of  way  was  filed  on  November  1,  1909, 
and  that  respondents  are  Insisting  upon 
their  right  to  proceed  to  have  said  assess- 
ment roll  confirmed  and  to  condemn  a  right 
of  way  for  ditches  and  levees. 

The  foregoing  statement  contains  the  sub- 
stance of  the  averments  of  the  petition,  npon 
which  the  court  entered  a  rule  on  the  re- 
spondents to  show  cause  against  petitioners 
for  leave  to  file  an  Information.  Upon  a 
hearing  of  the  petition  the  court  considered, 
among  other  things,  the  afildavlt  filed  by 
Mr.  Sessions,  who  testified  that  he  is  the 
owner  in  fee  simple  of  more  than  450  acres 
of  land  within  the  boundaries  of  the  pro- 
posed drainage  district,  that  he  is  an  attor- 
ney for  the  commissioners  of  said  drainage 
district,  and  that  be  is  familiar  w  itb  the  phys- 
ical situation  of  the  district  as  well  as  the 
various  proceedings  that  have  occurred  in 
connection  with  the  organization  of  the 
same.  The  affidavit  of  Mr.  Sessions  gives  a 
detailed  history  of  the  proceedmg  from  the 
time  the  original  petition  for  the  organiza- 
tion of  the  district  was  filed  down  to  the 
present,  and  sets  out  at  large  copies  of  the 
petition,  notice,  and  various  orders  of  the 
court  mai^e  In  connection  with  the  organiza- 
tion of  this  cfralnage  district.  The  affidavit 
shows  that  there  is  a  total  of  39,816.59  acres 
of  land  within  the  boundaries  of  the  propos- 
ed district;  that  a  petition  was  duly  present- 
ed to  the  county  court,  praying  for  the  organ- 
ization of  a  drainage  and  levee  district,  to  be 
Icnown  as  Clear  Creek  Drainage  and  Levee 
District,  on  March  16,  1907;  that  said  peti- 
tion contained  a  description  of  the  bounda- 
ries of  said  district,  and  set  up  facts  from 
which  it  appears  that  all  of  the  lands  with- 
in said  district  require  embankments  and 
grades  to  protect  them  from  overflows  from 
the  Mississippi  river  and  tributary  streams, 
and  require  ditches  to  carry  off  the  water, 
and  pumps  and  machinery  and  other  appar- 
atus for  the  purpose  of  relieving  said  lands 
from  overflow;  that  with  the  said  petltlCHi 
was  filed  a  paper  entitled  "Clear  Creek 
Drainage    and    Levee    District — Names    of 
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Landowners  and  Acreage,"  -vrhlch  said  paper 
Is  known  In  the  record  as  "Paper  A"  and 
contains  tbe  names  of  196  persons  as  owners 
of  land  witbln  said  district,  together  with 
the  acreage  of  each  set  opposite  the  respec- 
tive names  of  such  owners.  It  also  appears 
that  a  notice  was  published  In  Tbe  Talk,  a 
newspaper  published  at  Anna,  In  Union 
county,  and  that  said  notice  was  published 
for  three  successlTe  weeks,  tbe  last  insertion 
thereof  being  on  the  6th  day  of  April,  1907. 
A  copy  of  said  notice  is  recited  in  Mr.  Ses- 
sions' afSdavlt,  from  which  it  appears  that 
all  persons  were  duly  notified  that  tbe  peti- 
tioners were  asking  for  a  bearing  on  said 
petition  at  the  May  law  term  of  the  county 
court  of  said  Union  county,  on  the  second 
Monday  in  May,  1907.  6ald  notice  contains 
a  copy  of  the  original  petition,  and  is  signed 
by  a  number  of  petitioners  as  a  committee. 
It  also  appears  that  a  number  of  the  relat- 
ors in  this  proceeding  appeared  and  partici- 
pated in  various  proceedings  had  in  court 
-In  connection  with  the  organization  of  this 
district.'  The  petition  for  the  organization 
of  this  district  was  filed  March  16,  1907. 
Notice  of  a  hearing  was  published  in  April, 
mid  the  bearing  was  had  in  May,  of  said 
year,  when  the  conrt  ai^winted  the  commis- 
sioners and  entered  an  order  declaring  the 
district  duly  organized.  At  the  time  this 
order  was  entered  In  1907  it  is  stated  in  the 
affidavit  of  Mr.  Sessions  that  the  total  costs 
that  had  been  Incurred  at  that  time  did  not 
exceed  $25  or  $30.  At  the  time  the  applica- 
tion for  leave  to  file  the  information  was 
made,  In  June,  1910,  the  costs  and  expenses 
Incurred  for  which  the  district  was  indebted 
were  between  $7,000  and  $8,000. 

In  tbe  view  that  we  have  of  this  case  it 
will  only  be  necessary  to  consider  one  ques- 
tion. Upon  an  application  for  leave  to  file 
an  information  in  the  nature  of  quo  war- 
ranto, the  court  is  vested  with  a  wide  dis- 
cretion, and  may  consider  the  necessity  of 
filing  the  Information,  and  any  circumstances 
or  facts  which  are  brought  to  the  court's  at- 
tention which  show  that  the  relators  have 
been  guilty  of  laches  In  applying  for  re- 
lief. People  v.  Schnepp,  1T9  ill.  305,  53  N.  B. 
632.  In  a  case  where  the  relators  have  not 
applied  in  apt  time,  and  during  the  delay 
the  respondents  have  expended  money  or  in- 
curred liabilities  which  might  have  been 
saved  by  a  prompt  action,  the  court  may 
properly,  in  the  exercise  of  its  discretion,  re- 
fuse to  enter  into  a  consideration  of  the  In- 
formalities set  up  In  the  Information,  and 
deny  the  leave  to  file  such  information  sole- 
ly because  of  the  prejudicial  delay  in  ap- 
plying for  relief.  People  v.  Hanker,  197  111. 
409,  64  N.  B.  253;  People  v.  Hepler,  240  HI. 
196,  88  N.  E.  491 ;  High  on  Ex.  Legal  Rem. 
(2d  Ed.)  !  659.  The  rules  announced  in  the 
foregoing  authorities  apply  to  all  cases  where 
the  information  Is  presented  by  relators  who 


are  seeking  to  redress  a  private  wrong. 
There  Is  a  distinction  in  this  respect  between 
cases  that  are  presented  on  the  information 
of  the  Attorney  General  or  state's  attorney 
for  tbe  redress  of  a  public,  wrong,  and  those 
that  are  prosecuted  on  the  relation  of  pri- 
vate persons,  and  where  the  people  are  mere- 
ly the  nominal  prosecutors.  High  on  Ex. 
Legal  Ron.  {  652. 

The  Irregularities  In  the  organization  of 
this  drainage  district  that  are  set  up  in  the 
petition  relate  to  matters  that  existed  at  the 
time  the  court  entered  an  order  confirming 
the  organization  of  the  district  Knowledge 
of  these  supposed  defects  must  have  been  ac- 
quired by  the  relators  in  the  early  stages  of 
the  organization  of  the  district  At  all 
events,  they  were  notified  In  tbe  manner  re- 
quired by  tbe  statute,  and  they  must  be  pre- 
sumed to  have  had  knowledge  of  the  irri^ni* 
larltles  upon  which  they  relied.  Nearly  four 
years  elapsed  aftei'  this  district  was  organ- 
ized before  the  relators  applied  for  leave  to 
file  this  information.  During  that  time  the 
affidavits  filed  In  opposition  to  the  motion 
show  that  an  expense  of  about  $8,000  has 
been  Incurred  In  connection  with  the  organ- 
ization pf  this  district.  There  has  been 
much  labor  expended,  and  in  addition  to  tlie 
money  there  has  been  a  vast  amount  of  woi^c 
done  which  Is  not  represented  by  the  mon^ 
expendeu.  This  circumstance  was  entitled 
to  great  weight  in  determining  whether  thie 
court,  In  the  exercise  of  its  discretion,  would 
allow  the  Information  to  be  filed.  Wlthoqt 
reference  to  the  other  questions,  we  are  of 
the  opinion  that  the  decision  of  tbe  -coort 
below  may  be  sustained  entirely  on  the 
ground  that  the  application  to  file  this  In- 
formation was  not  made  In  apt  time.  Re- 
lators, having  been  notified,  In  the  manner 
required  by  the  statute,  of  the  time  and 
place  when  the  petition  to  form  this  district 
would  be  considered,  might  have  appeared 
at  that  time  and  urged  the  matters  now  com- 
plained of  as  objections  to  the  organization 
of  the  district  Not  having  availed  them- 
selves of  such  remedy,  and  having  waited 
until  the  district  has  been  organized  and  ex- 
pended a  large  amount  of  money,  the  court 
did  not  abuse  its  discretion  In  refusing  leave 
to  file  this  Information,  and  its  judgmoit 
will  accordingly  be  affirmed. 

Judgment  affirmed. 


(W>  III.  tio) 

CHIOAGO  k  A.  R.  CO.  v.  PBJORIA  A  P.  D. 
RT.  CO. 

(Supreme.  Court  of  Illinois.     April   19,   1911. 
Rebearlnjr  Denied  Jane  7,  1911.) 

GaRKIERS    (I    177*)  — CONTBAOTS  — COKSTBUO- 
TION— LlABILITT. 

Wliere  a  terminal  railway  company  own- 
ing transfer  facilities  for  the  transfer  of  cars 
of  railway  companies  .entering  the  city  con- 
tracted with  one  of  such  companies  whereby  it 
could  use,  for  an  annual  rent  and  payment  tor 
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the  malntenancA  of  tbe  tracks,  an  terminal  fa- 
cilitiea,  and  whereby  it  obligated  itself  to  de- 
liver to  the  terminal  company  all  freight  cars 
for  transfer,  and  whereby  the  terminal  company 
agreed  to  transfer  cars,  such  company  was  a 
lessee  of  the  terminal  company  with  the  right 
to  use  the  terminal  facilities  subject  to  a  simi- 
lar right  by  the  terminal  company  and  other 
railway  companies,  and  cars  transferred  by  the 
terminal  company  as  ordered  by  such  lessee 
remained  under  the  exclusive  possession  of 
such  lessee  and  the  terminal  company  was  not 
liable  for  any  loss  of  goods  while  such  cars 
were  on  Its  terminal  facilities. 

[Ed.  Note.— For  other  cases,  see  Carrien, 
Cent  Dig.  i{  77&-803;  Dec.  Dig.  1 177.*J 

Garter,  J.,  dtewntins. 

Appeal  from  Appellate  Coart,  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Peoria 
County;  L.  D.  Pnterbangh,  Judge. 

Action  by  the  Chicago  &  Alton  Railroad 
Company  against  the  Peoria  ft  Pekln  Union 
Railway  Company.  From  a  Judgment  of  the 
Appellate  Court  aflSrmlng  a  judgment  for 
plaintiff  and  granting  a  certlflcate  of  import- 
ance, defendant  appeals.  Reversed  and  re- 
manded. 

Stevens,  Miller  ft  Elliott,  for  appellant 
Page,  Wead,  Hunter  &  Scully,  tor  appellee. 

DUNN,  3.  The  Appellate  Court  for  the 
Second  Dis^ict  affirmed  a  Judgment  of  the 
circuit  court  of  Peoria  county  in  favor  of 
the  appellee  agalnit  the  appellant,  and  grant- 
ed a  certlflcate  of  Importance  and  appeal  to 
this  court 

Appellee's  claim  was  for  reimbursement  of 
the  amount  paid  by  It  to  several  claimants 
for  the  loss  of  goods  from  freight  cars  trans- 
ferred by  the  appellant  The  appellant  Is 
a  railroad  corporation  owning  and  operating 
a  railroad  from  Peoria  to  Pekln.  It  owns  ex- 
tensive terminal  facilities  in  Peoria,  consl8^ 
Ing  of  main  tracks,  side  tracks,  switches, 
turn-outs,  connecting  tracks,  roundhouses, 
frelghthouses,  passenger  depots,  and  storage 
and  unloading  tracks,  together  with  cars  and 
locomotives  necessary  in  carrying  on  its 
business.  It  does  an  extensive  business  In 
transferring  for  other  railroad  companies 
whose  railroads  enter  the  city  of  Peoria, 
loaded  and  empty  freight  cars  between  the 
terminal  points  of  snch  railroads  In  the  city 
and  between  such  terminal  points  and  the 
points  of  destination  of  such  cars  on  the 
tracks  of  appellant  in  the  city.  The  appellee 
is  a  railroad  corporation  running  Its  trains 
Into  the  city  of  Peoria,  but  not  owning  or 
operating  any  terminal  facilities  there.  Bj 
virtue  of  a  contract  with  the  appellant  it  Is 
entitled  to  the  use  of  all  the  terminal  facili- 
ties of  the  appellant  In  Peoria,  and  is  oblig- 
ed to  deliver  all  Itb  freight  cars  coming  into 
or  going  out  of  or  through  Peoria  to  the  ap- 
pellant to  be  transferred,  and  the  appellant 
Is  bound  to  transfer  all  loaded  or  empty  cars 
between  all  frelghthouses,  warehouses,  and 
the  various  other  points  of  delivery  on  Its 
traf  ks  and  the  tracks  and  warehouses  of  oth- 


er railroads  with  any  of  which  any  of  the 
appellant's  tracks  shall  be  connected  and  the 
tracks  and  divisions  of  appellee's  railroad. 
The  appellee  was  granted  the  right  to  use  the 
tracks  and  terminal  facilities,  but  not  ex- 
clusively, the  appellant  reserving  the  right  to 
make  or  renew  similar  contracts  with  other 
railroad  companies  and  to  use  such  track* 
and  terminal  facilities  for  the  operation  of 
its  own  trains.  The  appellee  agreed  to  pay 
as  rental  for  the  said  tracks  and  terminal 
facilities  $22,500  per  annum ;  to  pay  Its  Just 
proportion,  according  to  a  rule  established 
by  the  contract  of  the  maintenance,  renewal, 
and  repair  of  certain  of  the  tracks  and  prem- 
ises; to  pay  such  reasonable  sum  for  each  of 
its  passenger,  mail,  and  baggage  cars  enter> 
tng  or  leaving  the  appellant's  onion  passen- 
ger dq>ot  at  Peoria  as  should  be  fixed  by  tha 
appellant  being  a  uniform  rate  for  each  car 
to  be  charged  all  companies  running  tbelr 
passenger  trains  to  and  from  the  said  depot 
without  discrimination;  to  pay  all  such  rea- 
sonable charges  as  should  be  mads  by  the 
appellant  for  the  transfer  service  to  and 
from  connecting  railroads,  being  a  uniform 
rate  for  each  car,  previously  fixed  by  ibe  ap- 
pelant to  be  charged  to  all  companies  for 
such  service,  without  discrimination;  and 
to  pay  all  such  reasonable  charges  as  should 
be  made  by  the  appellant  for  handling  and 
switching  Its  loaded  and  empty  cars  to  and 
from  frelghthouses,  warehouses,  packing 
houses,  stockyards,  grain  elevators,  dtstU- 
leries,  mills,  and  other  Industries  at  the  g1« 
ties  of  Pekln  and  Peoria,  being  a  uniform 
rate  for  each  car,  which  should  have  been 
previously  fixed  by  the  aiqwllant  to  be  charg- 
ed to  all  companies  for  such  servioe,  without 
discrimination.  The  contract  provided  for 
the  full  and  equal  use  and  enjoyment,  with- 
out discrimination,  by  the  appellee,  and  by 
all  other  companies  having  the  right  to  such 
use  and  enjoyment  of  all  the  said  tracks, 
switches,  depots,  frelghthouses,  and  other 
property,  of  the  service  of  handling,  switch- 
ing, and  transferring  cars,  of  equal  facili- 
ties and  accommodations  for  their  business, 
and  of  equal  care  and  attention  to  It  on  the 
part  of  the  aM>ellant  and  that  the  general 
management  control,  and  supervision  of  all 
the  property,  and  of  the  use,  location,  Im- 
provement and  repair  of  it  should  be  In  the 
full  and  sole  control  of  the  appellant  The 
written  contract  U  long,  but  it  is  believed 
that  what  has  been  set  out  discloses  sufficient 
of  Its  terms  for  the  proper  disposition  of  the 
case.  It  was  under  this  contract  that  the 
goods,  the  loss  of  which  constitutes  the  ap- 
pellee's claims,  first  came  to  the  possession 
of  the  appellant.  The  goods  were  shipped 
over  different  railroads  from  different  places, 
at  different  times,  to  different  consignees,  and 
were  all  brought  by  the  appellee  in  its  trains 
to  Peoria  to  the  yards  of  the  appellant  The 
appellee  in  each  instance  directed  the  ai^>el- 


*lJ'or  other  ou«i  see  sam*  topic  and  section  N0MBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  ladoxta 


Digitized  by 


Google 


lU^ 


CHICAGO  &  A.  B.  CO.  ▼.  PEOBIA  A  P.  V.  BT.  CO. 


139 


lant  to  transfer  the  car  to  the  appellant's 
Water  street  track,  to  be  unloaded  by  tbc 
consignee.  Tbe  cars  were  transferred  by  the 
appellant  and  left  on  the  track  where  the  ap- 
pellee directed  them  to  be  placed.  Before 
they  were  unloaded,  the  cars  were  broken  In- 
to and  a  part  of  the  goods  were  stolen. 

The  chief  controversy  Is  as  to  the  existence 
of  a  duty  on  the  part  of  the  appellant  to  ex- 
ercise care  to  prevent  the  loss  of  the  con- 
tents of  the  cars  after  they  had  been  placed 
upon  the  track  where  directed  by  the  appel- 
lee, The  parties  agree  that  In  transferring 
the  cars  the  appellant  acted  as  a  common 
carrier.  Their  disagreement  is  as  to  when 
the  appellant's  service  ended.  The  appellant 
claims  that  it  had  performed  its  whole  duty 
when  it  set  the  cars  for  unloading  as  direct- 
ed by  the  appellee  and  that  its  liability  for 
the  cars  or  their  contents  then  ceased.  The 
appellee  Insists  that  after  the  cars  were  plac- 
ed for  unloading  the  appellant  was  still 
bound  to  exercise  care  to  prevent  the  loss  of 
them,  and  that  Its  liability  was  that  of  a 
warehouseman.  On  the  trial  propositions  of 
law  were  submitted  by  either  side  as  to  the 
appellant's  duty  and  liability.  Those  stat- 
ing the  appellee's  view  were  held  by  the 
court  and  those  stating  the  appellant's  view 
were  refused. 

By  the  cases  of  Peoria  ft  Pekin  Union 
Railway  Co.  t.  United  States  Rolling  Stock 
Co.,  136  111.  643,  27  N.  E.  59,  29  Am.  SL  Rep. 
348,  and  East  St.  Louis  Connecting  Railway 
Co.  T.  Wabash,  8t  Louis  &  Pacific  Railway 
Co.,  123  III.  694,  15  N.  E.  45,  it  is  determined 
that  appellant  wa^  not  liable  as  a  common 
carrier  after  placing  the  cars.  The  trial 
court  and  the  Appellate  Court,  however,  held 
It  liable  as  a  warehouseman  or  bailee  for 
hlre^  and  In  so  doing  fell  Into  error.  In  the 
contract  between  the  parties  the  appellee 
Is  referred  to  as  a  lessee.  In  fact,  it  is  a 
lessee.  It  has  a  right  to  the  possession  and 
use  of  the  tracks  and  property  mentioned  in 
the  contract  as  complete,  though  not  bo  ex- 
tensive, as  that  of  the  appellant,  who  owns 
them.  The  right  Is  not  exclusive,  but  Is 
shared  with  the  appellant  and  the  other  rail- 
road companies  to  whom  similar  leases  have 
been  made.  Whenever  any  part  of  the  ap- 
pellant's track  Is  occupied  by  the  appellee's 
cars,  placed  there,  under  the  contract,  for 
delivery  to  the  consignee,  the  occupancy  is 
the  appellee's  occupancy.  It  is  for  the  time 
being  exclusive,  and  as  rightful  and  complete 
a^  If  the  appellee  were  the  sole  owner  of  the 
track.  Whenever  the  appellee  orders  a  car 
placed  on  one  of  the  appellant's  tracks  which 
the  appellee  has  the  right  to  use,  and  the 
car  is  accordingly  so  placed,  the  appellee's 
possession  and  control  of  the  car  are  as  com- 
plete and  its  rights  and  obligations  in  respect 
thereto  are  the  same  as  If  the  car  stood  ui>on 


any  part  of  the  appellee's  own  track,  except 
that  the  appellee  cannot  use  Its  own  motive 
power  to  change  the  location  of  the  car  but 
must  call  upon  the  appellant  for  that  pur- 
pose. In  switching  and  transferring  cars  In 
accordance  with  the  appellee's  directions, 
whether  from  the  appellee's  terminal  at  Peo- 
ria to  the  track  of  appellant  convenient  for 
delivery  to  the  consignee,  or  from  one  of  the 
tracks  or  divisions  of  the  appellee's  railroad 
to  another  of  such  tracks  or  divisions,  or  to 
another  railroad,  or  from  one  of  the  appel- 
lant's tracks  to  another,  the  appellant's  duty 
and  liability  are  the  same.  In  all  this  switch- 
ing service,  of  whatever  character.  It  acts 
merely  as  the  agent  of  the  appellee  to  shift 
the  latter's  cars  from  one  track  which  the 
appellee  has  a  right  to  use  to  another  track 
which  It  has  a  right  to  use,  for  the  purpose 
of  enabling  the  appellee  conveniently  to  com- 
plete its  contract  df  carriage  and  make  de- 
livery to  the  ccmslgnee.  There  Is  nothing  to 
Indicate  that  the  appellant,  when  switching 
cars,  knows  anything  about  the  car  or  its 
contents  or  consignee,  or  has  any  right  to 
detnand  any  such  Information.  So  far  as  ap- 
pears, it  merely  receives  notice  to  move  a 
certain  car  from  one  track  to  another,  and 
has  nothing  to  do  with  or  knowledge  of  the 
consignee,  the  unloading,  the  delivery  or  the 
notice  to  the  consignee.  It  has  no  further 
duty  to  perform  In  connection  with  that  car 
until  again  requested  to  move  It 

The  contract  of  the  appellant  with  the 
appdiee  was  not  to  deliver  to  the  consignee. 
That  was  the  duty  of  the  appellee.  Since  it 
had  no  facilities  for  delivering  freight  at 
its  own  terminal  It  obtained  from  the  appel- 
lant a  lease  of  other  premises  for  that  pur- 
pose, and  since  it  could  reach  such  premises 
only  over  the  appellant's  track.  It  employed 
the  appellant  to  switch  Its  cars  to  such  prem- 
ises. These  premises.  In  the  present  case, 
were  the  appellant's  Water  street  track, 
which  was  leased  to  the  appellee  In  common 
with  others,  the  lessor  also  reserving  a  cer- 
tain use  to  Itself.  The  service  performed  by 
the  appellant  was  the  hauling  of  cars  from 
one  of  defendant's  tracks  to  another,  and, 
when  that  service  was  performed,  the  appd- 
lant's  liability  ended.  When  the  cars  were 
placed  on  the  Water  street  track,  th^  were 
no  longer  In  the  possession  of  the  appellant, 
but  were  in  the  possession  of  the  appellee, 
and  the  duly  of  delivery  to  the  consignee, 
and  the  care  of  the  car  and  Its  contents  un- 
til such  delivery,  rested  not  upon  the  appel- 
lant but  upon  the  appellee. 

The  Judgments  of  the  Appellate  Court  and 
circuit  court  will  be  reversed,  and  the  cause 
will  be  remanded  to  the  dicult  court 

Reversed  and  remanded. 

CARTER,  J.,  dissenting. 
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(250  III.  3S1) 

PEJOPLB  T.  NOLAN. 

(Supreme  Court   of  Illinois.     April   19,   191L 
K«bearing  Denied  June  8,  1911.) 

1.  ROBBEBT   (I   17*)— Indictment  —  Djbscbip- 
TiON  OF  Pbopebty — "Pin." 

An  indictment  for  the  robbery  of  a  dia- 
mond pin,  which  the  evidence  showed  was  a 
etud  suspended  from  the  shirt  by  a  corkscrew 
piece  of  metal,  which  describes  the  property  as 
one  pin,  of  a  specified  value,  sufficiently 
describes  the  property,  within  Const,  art.  2,  | 
9,  giving  accused  the  right  to  demand  the  na- 
ture of  the  accusation;  a  "pin"  beine  defined 
as  an  ornament  fastened  to  the  clothing  by  a 
pin. 

[Eld.  Note.— For  other-  cases,  see  Robbery, 
Ctent.  Dig.  §  19;    Dec.  Dig.  |  17.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  p.  5379.] 

2.  RoBBEBT  (§  1*)— Nature  or  Offense. 

The  gist  of  the  offense  of  "robbery"  is 
the  force  or  intimidation  and  the  talcing  from 
the  person  against  his  wilV  of  a  thing  of  value 
and  oelonging  to  him,  and  the  jiature  and  value 
of  the  property  taken  is  immaterial. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent.  Dig.  §$  1,  13 ;   Dec.  Dig.  |  1* 

For  other  definitions,  see  Words  and  Phrasea, 
vol.  7,  pp.  6258-8264;    vol.  8,  p.  7792.] 

Cartwright  and  Vicken,  JJ.,  dissenting. 

Error  to  Criminal  Court,  Cook  County; 
Albert  O.  Bamea,  Judge. 

Christ  Nolan  was  convicted  of  robbery, 
and  he  brings  error.    Affirmed. 

Louis  Greenberg  and  Jobn  F-  Tyrrell,  for 
plaintiff  in  error.  W.  H.  Stead,  Atty.  Gen,, 
John  B.  W.  Wayman,  State's  Atty.,  and  Fred 
H.  Hand  (Thomas  Marshall  and  Claude  F. 
Smith,  of  counsel),  for  the  People. 

CABTBB,  3.  Sidney  Campbell,  Bobert 
Boyd,  Frank  Noonan,  and  the  plaintiff  In  er- 
ror, Christ  Nolan,  were  indicted  at  the  Sep- 
tember term,  1907,  of  the  criminal  court  of 
Cook  county  for  robbing  Maurice  A.  Scben- 
ick,  on  the  IStb  day  of  August,  1907,  of  "one 
pin,  of  the  value  of  |400."  Noonan  was  ac- 
quitted, and  Campbell,  Boyd,  and  the  plain- 
tiff In  error  were  found  guilty,  under  said 
indictment.  The  case  as  to  Campbell  was 
considered  by  this  court  in  People  v.  Camp- 
bell, 234  m.  391,  84  N.  B.  1035,  123  Am.  St 
Bep.  107.  onie  facts  as  to  the  robbery  are 
sufficiently  set  out  in  that  opinion,  and  need 
not  be  restated  here. 

[1]  It  js  contended  that  the  property  is  not 
sufficiently  described  in  the  indictment  to 
comply  with  section  9  of  article  2  of  the 
Constitution,  which  provides  that  "the  ac- 
cused shall  have  the  right  •••  to  de- 
mand the  nature  and  cause  of  the  accusa- 
tion," etc.;  and  It  Is  further  contended  that 
there  is  a  variance  between  the  proof  and 
the  Indictment,  the  latter  describing  the 
property  as  "one  pin,"  while  in  the  evidence 
it  is  called  a  "diamond  stud,"  a  "stud  soli- 
taire with  a  screw"  or  "spiral." 

[2]  The  gist  of  the  offense  of  robbery  is 


the  force  or  Intimidation,  and  the  taking 
from  the  person,  against  his  will,  of  a  thing 
of  value  belonging  to  him.  In  such  case  It  Is 
not  necessary  or  material  to  describe  ac- 
curately or  prove  the  particular  Identity  or 
value  of  the  property  taken,  further  than  to 
show  It  was  the  property  of  the  person  as- 
saulted or  In  his  care,  and  had  a  value. 
Burke  v.  People,  148  111.  70,  36  N.  B.  376; 
Schroeder  v.  People,  196 'lU.  211,  63  N.  B. 
678.  The  words  "pin"  and  "stud"  were  both 
used  In  referring  to  this  identical  property 
in  People  v.  Campbell,  supra,  and  no  ques- 
tion was  raised,  either  by  counsel  or  the 
court,  that  the  property  was  not  properly  de- 
scribed as  "one  pin"  In  the  Indictment  or 
that  the  terms  "pin"  and  "stud"  could  not  be 
used  Interchangeably.  Webster  defines  a  pin 
as  "an  ornament  •  •  •  fastened  to  the 
clothing  by  a  pin;  a  piece  of  wood,  metal, 
etc,  generally  cylindrical,  used  •  •  •  as 
a  support  by  which  one  article  may  be  sus- 
pended from  another."  New  Int.  Diet  See, 
also.  Standard  Diet  In  Rex  v.  Moore,  1 
Leach,  335,  an  ornament  was  described  In 
the  Indictment  as  "one  diamond  pin."  In 
commenting  on  this  case  In  2  Russell  on 
Crimes  (6th  Ed.)  p.  88,  the  author  describes 
this  ornament  as  "a  heavy  diamond  pin, 
with  a  corlcscrew  stalk  twisted  In  a  lady's 
hair." 

In  this  case  the  diamond  ornament  was 
fastened  to  or  suspended  from  the  shirt  by 
a  corkscrew  piece  of  metal.  Manifestly,  un- 
der the  authorities  cited,  the  property  In 
question  was  correctly  described  as  a  pin. 
This  question  was  not  raised  on  the  trial  be- 
low by  plaintiff  In  error  or  his  counsel.  Evi- 
dently he  was  not  misled  as  to  the  property 
described  in  the  Indictment  An  Indictment 
for  robbery  sufficiently  describes  the  prop- 
erty taken  if  it  enables  the  jury  to  identify 
the  chattels  stolen  with  those  referred  to  In 
the  Indictment  State  v.  Burke,  73  N.  C. 
83;  State  v.  Sanders.  14  N.  D.  203,  108  N. 
W.  419;  People  v.  Richards,  136  Cal.  127, 
68  Pac.  477;  34  Cyc.  1804. 

We  find  no  reversible  error  in  the  record. 
The  judgment  of  the  criminal  court  will  be 
affirmed. 

Judgment  affirmed. 

CARTWBIGHT,  J.  (dissenting).  A  stud  is 
not  a  pin,  either  In  common  parlance  or  ac- 
cording to  any  lexicographer.  It  is  defined 
as  a  "detachable,  button-like  device  made  in 
various  forms,  to  be  Inserted  through  one 
or  more  buttonholes  or  eyelets  and  serve  as 
a  fastener,  for  ornament,  etc."  Webster's 
New  Int  Diet  In  King  v.  Moore,  1  Leach, 
335,  the  Indictment  was  for  robbery,  and 
the  only  question  raised  or  considered  was 
whether  the  taking  was  with  sufficient  force 
to  constitute  that  crime.  The  oniament  con- 
sisted of  seven  buttons  of  peculiar  brilliancy, 
fixed  on  a  long  silver  screw-stock  of  consid- 
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erable  weight,  which  waa  very  deeply  twist- 
ed into  the  hair  of  the  owner,  and  her  hair 
was  strongly  craped  all  around  It.  It  was 
not  a  stud  and  bore  no  resemblance  to  one, 
and,  while  the  question  whether  It  was  a 
pin  was  not  considered,  the  fact  that  a 
port  of  an  ornament  Is  not  straight,  or  is 
bent  or  carved  for  greater  security,  would 
not  change  Its  character,  provided  It  ia,  in 
fact,  a  pin. 

TICKERS,  J.  I  concur  In  the  dissenting 
opinion  of  Mr.  Justice  GARTWRIGHT. 

(SO  lU.  tST) 

CLANCY  et  al.  v.  CLANCY  et  al. 

(Supreme  Court  of  IlUnois.     April  19,  1011. 

Rehearing  Denied  Jane  8,  1911.) 

1.  WHXS     (|    SeO*)— CONSTBCCTIOW— Descwp- 

nOK  OF  Pbopbbtt— Pastial  Intebtact. 
Testator,  who  owned  only  the  S.  El._%  of 
the  N.  W.Jii  and  the  E).  %  and  the  N.  WT  % 
of  the  S.  W.  %  of  a  section,  comprising  in  aU 
100  acres,  devised  to  his  wife  for  13  years,  the 
S.  ^  of  the  W.  %  of  the  N.  E.  34  .of  the  sec- 
tion, also  the  W.  ^  and  the  N.  M  of  the  B.  ^ 
of  the  S.  W.  U-  Held,  tbat  only  80  acres  were 
devised,  and  niat  the  balance  was  intestate 
property. 

[ESd.  Note.— SV>r  other  cases,  see  Wills,  Dee. 
Dig.  i  560.*] 

2.  Wnis   (I   681*)—O)NSTBucTi0N— Descrip- 
tion OF  FBOPKRTY— RBFORMATIOW. 

Where  a  description  of  property  intended 
to  be  devised  In  a  will  is  true  in  part  only,  if 
by  eliminating  the  false  description  enough  re- 
mains to  identify  the  subject  of  the  devise, 
this  may  he  done  by  striking  out  the  false  part 
of  the  description;  but  nothing  may  be  substi- 
tnted  In  place  of  what  was  stricken  out 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
Dig.  H  1268,  1260;   Dec.  Dig.  S  581.»] 

3.  Wiiis  (J  705*)— Construction— Decree. 

A  decree  construing  a  will,  and  finding 
that  certain  Intestate  property  descended'  to 
testator's  children,  and  that  no  persons  other 
than  such  children  had  any  interest  in  the 
premises,  "except  such  rights  as  the  executor 
may  be  required  to  assert  in  settling  said  es- 
tate and  the  payment  of  any  debts  against  the 
same  or  the  costs  and  expenses  of  administra- 
tion thereon,  which  should  be  determined  by 
the  county  court  in  which  said  estate  is  being 
administered,"  safeguarded  the  rights  of  all 
parties,  and  was  not  erroneous  in  failing  to  or- 
der that  the  intestate  property  be  first  resorted 
to  for  the  payment  of  debts  and  costs  of  ad- 
ministration. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  t  1682;   Dec.  Dig.  t  T06.*] 

Amieal  from  Circuit  Court,  Champaign 
Connty;   Solon  Fhilbrick,  Judge. 

Bin  by  Anna  Clancy  and  others  against 
H.  S.  Clancy  and  others.  From  the  decree, 
complainants  appeal.    Affirmed. 

Schaefer  &  Dolan,  for  appellants.  H.  I. 
Green,  for  appellees. 

FARMER,  J.  This  is  a  bill  In  chancery, 
filed  by  appellantB,  the  widow  and  four  minor 
dilldren  of  Thomas  Clancy,  deceased,  who 
died  testate  October  20,  1009.  leaving  the  ap- 
pellant Anna   Clancy,  bis  widow,  and  the 


other  app^ants,  Agnes,  Margaret,  Annie, 
and  Alice  Clancy,  his  minor  children.  The 
widow  was  the  second  wife  of  the  testator, 
and  the  four  minor  children  mentioned  were 
his  children  by  her.  The  executor  of  the 
will  was  also  a  party  complainant.  Seven 
children  by  a  former  marriage,  all  adults, 
survived  the  testator,  and  they  were  made 
defendants  to  the  bill.  The  bill  alleged  there 
were  latent  ambiguities  In  the  will,  and  that 
It  was  necessary  for  the  court  to  construe 
It  a6  that  its  true  intent  and  meaning  might 
be  ascertained,  and  the  will  and  intention  of 
the  testator  given  ^ect 

[1]  At  the  time  of  his  death  Thomas  Clan- 
cy owned  a  home,  where  he  resided,  in  the 
city  of  Champaign,  personal  property  worth 
about  $2,000,  and  a  farm  of  160  acres  in 
Cfa&mpalgn  county.  By  the  first  clause  of 
his  will  he  gave  his  wife  all  his  personal 
property  and  the  homestead  In  the  dty  of 
Champaign  In  fee  simple.  The  second  and 
third  clauses  of  the  will  are  as  follows: 

"Second — ^l  also  will  to  my  wife,  Anna 
Clancy,  the  nse  of  the  following  described 
property  for  the  term  of  thirteen  years:  The 
south  one-half  of  the  west  one-half  of  the 
northeast  quarter  of  section  four  (4),  also  the 
west  one-half  and  north  one-half  of  the  east 
one-half  of  southwest  quarter  of  section  four 
(4),  all  In  township  eighteen  (IS),  range  eight 
(8)  east  of  the  third  principal  meridian.  In 
Champaign  county,  IlUnols,  she  to  pay  all 
taxes  and  assessments  that  may  be  levied 
against  said  land  as  the  same  become  duoi 
she  to  have  all  the  remainder  for  her  and 
the  minor  children's  support. 

"Third — After  the  said  thirteen  years  have 
expired,  I  will  that  the  executor  of  this  my 
last  will  and  testament  shall  sell  the  above 
described  land,  and  after  paying  all  costs 
and  any  other  claims  against  my  estate  the 
remainder  to  be  divided  as  follows:  To  niy 
daughter  Mary  Ann  Doney  $800;  to  my  son 
J.  E.  Clancy  $800;  to  my  son  John  P.  Clancy 
$800;  to  my  son  M.  F.  Clancy  $800;  to  my 
daughter  Elizabeth  Brennen  $800;  to  my 
daughter  Lena  Bhfkes  $800;  to  my  son  Thom- 
as Clancy  $800.  The  remainder  I  will  to  my 
wife,  Anna  Clancy,  to  have  during  her  life- 
time; after  her  death  It  shall  be  divided  as 
follows:  To  my  daughter  Agnes  Clancy  one- 
fourth;  to  my  daughter  Margaret  Clancy  one- 
fourth;  to  my  daughter  Annie  Clancy  one- 
fonrth,  and  to  my  daughter  Alice  Clancy 
one-fourth.  Should  either  of  the  last  named 
four  children  die  before  receiving  their  part 
of  said  estate,  then  their  part  to  be  equally 
divided  between  the  survivors  of  the  four 
younger  children." 

The  bill  avers  Thomas  Clancy  owned  the 
S.  B.  %  of  the  N.  W.  %,  the  B.  %  of  the 
S.  W.  %  and  the  N.  W.  %  of  the  8.  W.  % 
of  section  4,  township  18;  alleges  he  Intend- 
ed by  his  will  to  devise  It  all  to  his  wife  for 
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13  years,  for  the  support  of  herself  and  four 
children  tmtil  the  yonngest  shonld  become  of 
age,  and  at  the  end  of  said  period  of  13  years 
all  of  It  was  to  be  sold  by  the  executor,  and 
after  deducting  the  amonnt  of  the  debts 
against  the  estate,  and  costs,  the  proceeds 
were  to  be  divided  as  specified  In  the  will. 
Defendants,  appellees  here,  answered  the 
bill,  denying  that  It  appeared  from  the  will 
the  testator  Intended  to  dispose  of  the  whole 
160  acres,  as  alleged  In  complainants'  bill, 
denying  there  was  any  latent  ambiguity  In 
said  will,  and  denying  the  authority  of  a 
court  of  equity  to  construe  It  so  as  to  give 
the  widow  the  whole  farm  for  13  years,  after 
which  It  was  all  to  be  sold  by  the  executor 
and  the  proceeds  distributed.  The  answer 
averred  the  testator  disposed  of  only  60 
acres  of  the  farm  and  that  the  remaining 
100  acres  were  Intestate  property.  The  de- 
fendants filed  a  cross-bill,  asking  for  par- 
tition of  the  100  acres  alleged  to  be  intestate 
estate  amoilg  all  'the  children  of  said  Thom- 
as Clancy,  deceased.  The  cause  was  referred 
to  the  master  in  chancery  upon  both  the  orig- 
inal and  cross-bills.  After  hearing  certain 
proof,  the  master  reported  that  Thomas  Clan- 
cy did  not,  at  the  time  of  his  death,  nor  at 
any  time  during  his  lifetime,  own  the  land 
described  In  the  will  in  the  N.  E.  %  of  said, 
section  4;  that  said  Thomas  Clancy  Intended 
by  bis  will  to  devise  to  his  widow  for  13 
years,  to  be  then  disposed  of  as  provided  In 
said  win.  the  120  acres  he  owned  In  the  S. 
W.  ^  of  section  4,  and  that  the  words  "north 
one-half  or'  should  be  stricken  out  of  the  de- 
scription of  the  land  devised  In  that  quarter 
section,  so  that  the  description  would  read, 
"the  west  one-half  and  the  east  one-half  of 
the  southwest  quarter  of  section  four  (4)." 
Both  parties  excepted  to  the  report  of  the 
master  before  the  chancellor.  The  chancellor 
sustained  appellees'  exceptions  In  part,  modi- 
fied the  report  of  the  master,  and  entered  a 
decree  finding  that  the  testator  by  his  will 
devised  to  his  widow  for  a  term  of  IS  years 
the  N.  %  of  the  W.  %  of  the  8.  W.  %  and 
the  N.  %  of  the  B.  %  of  the  8.  W.  %  of 
said  section  4;  that  he  did  not  own  the  other 
land  described  In  the  will,  and  that  the  8.  E. 
%  of  the  N.  W.  %  and  the  8.  %  of  the  R  % 
of  the  8.  W.  V*  were  intestate  estate,  and 
descended  to  the  heirs  of  the  testator,  and  a 
decree  for  partition  of  said  two  last-men- 
tioned tracts  was  entered,  and  commissioners 
appointed  to  make  partition  thereof.  Com- 
plainants below  have  prosecuted  this  appeal 
from  that  decree. 

The  first  tract  of  land  described  in  the  sec- 
ond clause  of  the  will  is  the  8.  ^  of  the  W. 
^  of  the  N.  E.  %  of  section  4.  Thomas 
Clancy  owned  no  land  in  that  quarter  of 
the  section.  He  did  own  the  8.  E.  %  of 
the  N.  W.%.  The  second  description  is  the 
W.  %  and  N.  %  of  the  El  %  of  the  8.  W. 
%  of  said  section  4.  Thomas  Clancy  did  not 
own  the  whole  of  the  W.  ^  of  the  S.  W.  ^ 


but  he  did  own  the  N.  %  of  said  W.  % 
of  the  8.  W.  ^.  He  owned  the  whole  of  the 
B  ^  of  said  quarter  section.  Appellants 
Insist  that  the  court  erred  In  not  construing 
the  will  to  devise  the  whole  farm,  and  the 
appellees  contend  the  decree  is  erroneous  in 
finding  that  more  than  00  acres  of  It  was  de- 
vised by  the  will,  and  have  assigned  cross- 
errors  to  that  effect. 

[2]  It  has  been  held  in  numerous  cases 
decided  by  this  court  that  where  a  descrip- 
tion of  property  Intended  to  be  devised  in  a 
will  Is  true  In  part,  but  not  true  In  every 
particular,  if  by  eliminating  the  false  de- 
scription enough  remains  to  Identify  the  sub- 
ject of  the  devise,  so  that  effect  wUl  be  given 
to  the  intention  of  the  testator,  this  may  be 
done  without  violating  the  rule  against  the 
reformation  of  wills.  But  this  can  only  be 
done  by  striking  out  the  false  part  of  the 
description,  and  nothing  can  lie  substituted 
In  place  of  what  is  stricken  out.  It  is  un- 
necessary in  this  case  to  discuss  the  deci- 
sions upon  that  question.  They  are  cited  and 
reviewed  in  the  late  case  of  Graves  v.  Bose, 
246  111.  76,  92  N.  E.  601.  It  Is  clear  that  to 
hold  the  8.  E.  %  of  the  N.  W.  V*  was  devised 
by  the  description  In  the  will  of  the  8.  ^ 
of  the  W.  %  of  the  N.  E.  %  would  be  a 
reformation  of  the  wUl.  The  second  descrip- 
tion In  clause  2  includes  land  the  testator 
did  not  own,  and  omits  land  he  did  own. 
By  no  process  of  striking  out  words  of  false 
description  will  there  be  left  remaining  a 
sufficient  description  to  identify  and  include 
the  whole  120  acres  owned  by  testator  in  the 
8.  W.  %  of  the  section. 

Appellees  contend  the  second  description 
In  clause  2  refers  only  to  the  E.  ^  of  the 
8.  W.  %  and  devises  the  W.  ^  and  the  N. 
1^  of  the  80.  As  these  descriptions  overlap, 
they  would  Include  only  60  acres.  We  do 
not  agree  with  this  construction.  The  tes- 
tator owned  the  N.  ^  of  the  W.  ^  of  the 
S.  W.  %.  The  devise  was  of  the  whole  80, 
and  was  operative  to  devise  the  half  of  it 
testator  owned.  The  remaining  description 
Is  the  N.  %  of  the  B.  %  of  the  S.  W.  %, 
which  is  clear,  definite,  and  certain,  but  in- 
cludes no  part  of  the  south  40  acres  of  the 
E.  %  of  the  8.  W.  %.  To  construe  the  will 
to  devise  more  of  the  140  acres  than  80  acres 
would  require  striking  out  parts  of  a  true 
description  and  the'  substitution  of  other 
words  of  description.  This  the  law  does  not 
allow,  notwithstanding  the  presumption  that 
the  testator  Intended  to  dispose  of  all  his 
property  by  his  will.  We  think  it  clear  the 
chancellor  placed  the  proper  construction 
upon  the  wIlL 

[3]  Appellants  contend.  If  the  decree  was 
correct — that  80  acres  of  the  testator's  land 
was  intestate  estate — the  Intestate  property 
must  first  be  resorted  to  for  the  payment  of 
debts  and  costs  of  administration,  and  that 
the  decree  should  have  so  ordered.  Para- 
graph 20  of  the  decree  finds  that  the  80  acres 
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held  to  be  Intestate  property  descended  to 
the  children  of  Thomas  Clancy  upon  his 
death,  "subject  to  any  iflght  the  executor 
may  have  therein  as  may  be  required  to  set- 
tle said  estate."  Paragraph  21  finds  that 
no  other  persons  than  said  children  have  any 
title  to  or  interest  In  the  premises,  "except 
such  rights  as  the  executor  may  be  required 
to  assert  in  settling  said  estate  and  the  pay- 
ment of  any  debts  against  the  same  or  the 
coats  and  expenses  of  administration  thereon, 
which  should  be  determined  by  the  county 
court  In  which  the  said  estate  Is  being  ad- 
ministered." We  do  not  think  the  court  was 
required  to,  or  could  properly,  go  further  in 
this  case.  The  decree  safeguards  the  inter- 
ests of  all  parties,  and  deprives  none  of  them 
of  any  rights. 

Appellants  farther  contend  that,  if  any 
land  Is  held  to  be  Intestate  estate,  the  lega- 
cies of  $800  to  each  of  appellees  should  be 
made  a  charge  upon  that  part  of  the  land. 
The- will  specifically  makes  those  legacies  a 
charge  against  the  land  devised  to  the  widow 
for  13  years.  At  the  expiration  of  that  pe- 
riod the  land  so  devised  Is  to  be  sold  by  the 
executor,  and  the  legacies  paid  out  of  the 
proceeds.  No  authority  exists  to  direct  said 
legacies  to  be  paid  oat  of  the  proceeds  of  the 
sale  of  other  land. 

We  find  no  error  in  the  decree  of  the  dr- 
cnit  court,  and  it  is  afBirmed. 

Decree  affirmed. 

(250  lU.  170) 

HUTCHINSON  et  al.  v.  HUTCHINSON 

et  al. 

(Supreme  Court  of  Illinois.     April  19,  1911. 

Eehearing  Denied  June  7,  1911.) 

1.  Wills    (§   281*)— Pbobatb— ANNOLiotNT— 
Alleoaiionb  or  Complaint. 

It  Is  sufficient,  to  give  jarigdiction  of  a 
suit  to  annul  an  order  of  probate,  that  the 
complaint  alleged  that  an  order  was  entered 
granting  probate  of  the  will,  though  It  also 
alleges  that  the  evidence  was  not  heard  in  open 
court   or   by   the   judge. 

[Ed.  Note. — For  other  cases,  gee  Wills,  Cent 
Dig.  !  639 ;   Dec.  Dig.  S  281.^] 

2.  Wills    (J    28e*)—PB0BATE— Annulment— 

ISSTTEB. 

In  an  action  to  annul  the  probate  of  a  will 
for  testator's  mental  incapacity,  the  question 
whether  the  order  of  probate  was  entered  up- 
on a  proper  showing,  or  was  baged  upon  any 
evidence,  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.   S  649;    Dec  Dig.   i  286.*] 

3.  Wills    (f    285*)— Pbobat»— Ahnulubht— 
Amendments  to  Bill. 

Since  the  period  of  the  same  term  of  court 
is  regarded  as  one  day,  an  order  made  in  an 
action  to  annul  the  probate  of  a  will,  allowing 
an  amendment  striking  a  paragraph  of  the 
bill  alleging  the  jprobate  of  the  will,  and  one 
permitting  the  withdrawal  of  such  amendment 
made  at  the  same  term,  will  be  regarded  as 
made  at  the  same  time,  so  that  the  court  was 
not  deprived  of  jurisdiction  by  the  amendment 
striking  the  allegations  as  to  probate,  even 
though  the  time  within  which  the  court  could 


have  acquired  Jurisdiction  had  elapsed  before 
the  second  order  was  made. 

fEd.  Note.— For  other  cases,  see  Wills,  Dee 
Dig.  I  285.*] 

4.  Judgment  (J  686*)  —  Cohclubivbnbss— 
Different  Action. 

A  decree  for  testator'^  wife  In  a  separa- 
tion action  In  which  testator  denied  the  mar- 
riage ig  conclnsive  of  the  fact  of  marriage  in 
a  subsequent  proceeding  to  annul  the  probate 
of  testator's  wilL 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1209;    Dec  Dig.  |  686.*] 

5.  Wills  (J  166*)— Undue  Influence— Sot- 
FiciENCT  OF  Evidence. 

Evidence,  in  a  suit  to  annul  probate  of 
a  will,  held  not  to  show  that  the  will  was  pro- 
cured by  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  i  166.*] 

6.  Wills  (|  829*)— Probate— Annulment>— 
Instbuctionb— Insane  Delusions— Appli- 
oabilitt  to  Evidence. 

The  fact  that  decedent,  the  probate  of 
whose  will  was  sought  to  be  set  aside  for  in- 
sane delusion,  denied  that  a  valid  common-law 
marriage  had  existed  between  complainant's 
mother  and  him  after  the  court  had  adjudged, 
In  a  separation  action,  tbat  such  marriage  ex- 
isted, and  denied  the  facts  testified  to  upon 
which  snch  judgment  rested,  though  admitting 
the  binding  force  of  the  judgment  as  estate 
lishing  his  marriage  in  law,  and  making  com- 
plainants hlg  children,  did  not  authorGEe  in- 
gtructions  on  the  theory  that  decedent  was 
under  an  insane  delusion  that  he  was  not  mar- 
ried, and  that  complainants  were  not  his  chil- 
dren ;  to  disagree  with  the  facts  on  which  a 
judgment  is  based  not  being  evidence  of  insan- 
ity. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  778;    Dec  Dig.  §  329.*] 

7.  Wills  (§  38*)— Valxditt-Insanitt— "In- 
sane Delusion." 

A  belief  which  a  rational  person  may  hold, 
however  erroneous,  is  not  an  insane  ddusion. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  78-^1 !    Dec.  Dig.  |  38.* 

For  other  definitions,  gee  Words  and  Phrases, 
vol.  4,  pp.  3644-3646;    vol.  8,  p.  7689.] 

8.  Wills  (5  82*)— DisposmoH  of  Pbofebtt 
— ^Testamentakt  Rights. 

A  testator  hag  the  legal  right  to  dispose 
of  his  property  to  others  than  his  children  if 
he  sees  fit 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  203;    Dec.  Dig.  |  82.*] 

Hand,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cook  Oonnty; 
Charles  M.  Walker,  Judge. 

Action  by  Charles  O.  Hutchinson  and  oth- 
ers against  Douglas  W.  Hutchinson  and  oth- 
ers. From  a  Judgment  for  plaintiffs,  defend- 
ants appeaL     Reversed  and  remanded. 

Eddy,  Haley  &  Wetten  and  John  T.  Murray 
(Charles  H.  Pegler,  of  counsel),  for  appel- 
lants. Fred  A.  Bangs  (Orover  C.  Niemeyer, 
of  connsel),  for  appellees. 

DUNN,  X  Charles  Q.  Hutchinson  died  on 
February  26,  1907,  and  an  Instrument  ex- 
ecuted on  May  24,  1905,  and  purporting  to 
be  his  will,  was  admitted  to  probate  on  April 
12,  1907.    A  proceeding  begun  by  liis  heirs 
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In  tbe  dnmlt  court  of  Cook  county  to  set 
aside  this  probate  was  prosecuted  to  a  de- 
cree granting  the  relief  sought,  and  the  ex- 
ecutor and  principal  devisees  have  appealed. 

Tbe  grounds  alleged  for  tbe  contest  were 
the  mental  incapacity  of  the  testator  and 
undue  Influence  exerted  upon  blm  to  procure 
the  execution  of  the  will.  The  latter  ground 
was  withdrawn  by  tbe  court  from  the  con> 
slderatlon  of  the  Jury.  Cross-errors  have 
been  assigned  upon  the  record  by  the  appel- 
lee, and  vArious  questions  have  been  argued 
by  counsel  for  the  respective  parties,  not 
all  of  which  will  require  our  determination. 

[1]  A  preliminary  question  arisen  upon 
the  action  of  the  court  in  denying  the  appel- 
lants' motion  to  dismiss  the  suit  for  want  of 
jurisdiction.  This  motion  was  based  on  the 
daim  that  the  original  bill  did  not  aver  that 
the  alleged  will  had  ever  been  admitted  to 
probate.  This  claim  is  an  error,  because  the 
bill  did  aver  that  the  instrument  was  ex- 
hibited In  the  probate  court  for  probate  "and 
an  order  was  therein  entered  granting  pro- 
bate of  the  same."  The  subsequent  allega- 
tions that  the  evidence  was  not  heard  in 
open  court  or  by  the  Judge  of  the  court  are 
ImmateriaL  It  Is  the  existence  of  the  order 
admitting  the  instrument  to  probate  which 
Is  material.  It  Is  that  order  which  Is  sought 
to  be  set  aside. 

[2]  Whether  it  was  properly  entered  upon 
the  showing  made,  or  was  based  upon  evi- 
dence which  was  competent  or  incompetent, 
sufficient  or  tnsuflSclent,  ot  upon  any  evidence 
whatever,  Is  not  the  subject  of  inquiry  In 
this  proceeding.  On  April  29,  1908,  after  a 
special  demurrer  had  been  sustained  to  tbe 
bill,  and  more  than  a  year  after  the  probate 
of  the  instrument,  appellees  amended  it  by 
striking  out  the  paragraph  referring  to  the 
probate.  This  was  a  manifest  inadvertence, 
and  on  May  6th,  at  the  same  term,  the  ap- 
pellees, by  leave  of  the  court,  withdrew  this 
amendment,  leaving  the  bill  as  originally  fil- 
ed. Later  the  bill  was  amended  by  striking 
out  the  allegations  of  the  bill  to  the  effect 
that  the  evidence  had  not  been  taken  in  open 
court  or  by  the  Judge  of  the  conrt 

13]  It  is  Insisted  that  the  amendment  of 
April  29th,  striking  out  all  reference  to  the 
probate  of  the  bill,  deprived  the  court  of  Ju- 
risdiction of  the  cause  of  action,  and  that, 
the  time  within  which  the  court  could  ac- 
quire Jurisdiction  having  elapsed,  tbe  amend- 
ment of  May  6tta  could  not  restore  such  Ju- 
risdiction. Whatever  force  this  proposition 
might  have  If  the  term  had  elapsed  (and  this 
we  do  not  determine),  It  has  none  In  this  in- 
stance. The  term  of  court  is  regarded  as  a 
single  day,  to  which  all  the  proceedings  of 
the  term  have  reference.  The  order  allowing 
the  amendment  and  that  allowing  Its  with- 
drawal, being  made  at  the  same  term,  are  to 
be  regarded  as  made  at  the  same  time  and 
did  not  affect  the  Jurisdiction  of  the  court. 
^    £4]  TlM  decedmt  left  four  children,  the 


appellees,  Charles  O.  Hutchinson,  Jennie  GL 
Schutte,  Daisy  Grace  Hutchinson,  and  Violet 
Hutchinson,  as  his  only  heirs,  and  their 
mother,  Jennie  Curtis  Hutchinson,  his  wi- 
dow. His  marriage  was  not  ceremonial,  and 
In  18S4  he  deserted  bis  wife  and  children. 
In  1899  he  was  sued  by  his  wife  for  sep- 
arate maintenance,  and  he  denied  that  he 
was  ever  married  to  her.  The  cause  was 
strenuously  contested  and  resulted  in  a  de- 
cree in  favor  of  tbe  wife,  which  was  affirmed 
by  tbe  Appellate  Conrt  and  by  this  conrt 
Hutchinson  v.  Hutchinson,  96  111.  App.  S2: 
Id.,  196  III.  432,  63  N.  E.  1023.  That  decree 
established  the  marriage  and  is  conclusive 
here.  1  Oreenleaf  on  Evidence,  $  526;  Bur- 
len  y.  Shannon,  8  Gray  (Mass.)  387.  After 
the  decree  the  decedent  continued  to  deny 
the  existence  of  the  marriage  and  never  rec- 
ognized his  wife  as  bearing  that  relation  to 
him,  except  In  so  far  as  the  existence  of  the 
decree  made  such  recognition  compulsory. 
He  lived  as  an  unmarried  man  with  one  or 
another  of  his  brothers,  who  are  tbe  chief 
beneficiaries  under  his  will.  He  left  an  es- 
tate of  several  hundred  thousand  dollars. 
By  his  will  he  gave  legacies  of  ^,000  each  to 
Mary  E.  Tiffany  and  Josie  Tobln  and  of 
$2,000  each  to  his  daughters  Grace  and 
Violet.  All  the  rest  of  his  estate  after  tbe 
payment  of  his  debts  was  devised  to  his 
three  brothers,  William  A.  Hutchinson,  Ches- 
ter M.  Hutchinson,  and  Douglas  W.  Hutchin- 
son, the  latter  of  whom  was  nominated  as 
executor  without  bond.  The  devise  to  his 
two  daughters  and  the  only  reference  to  his 
wife  or  children  in  the  will  are  found  In  the 
second  and  third  clauses,  which  are  as  follows: 

"Second.  Whilst  tbe  courts  of  the  state  of 
Illinois  have  decreed  that  one  Jennie  C.  Hutch- 
inson, who  was  always  known  to  me  as 
Jennie  C.  Curtis,  is  my  common-law  wife,  I 
know  that  in  truth  and  in  fact  she  is  not  and 
that  no  such  common-law  marriage  took 
place  as  was  testified  to  by  her  on  the  trial 
of  the  case  of  Jennie  C.  Hutchinson  vs. 
Charles  G.  Hutchinson;  and  it  is  my  express 
will  that  she  shall  have  no  share  whatso- 
ever in  any  of  my  estate  other  than  that 
which  she  may  obtain  under  and  by  virtue 
of  the  laws  of  the  state  of  Illinois,  and  any 
of  my  property  which  may  come  to  her  after 
my  death  she  will  obtain  solely  because  the 
laws  of  the  state  of  Illinois  give  such  prop- 
erty to  her  and  not  because  I  desire  that  she 
shall  have  the  same. 

"Third.  I  give  and  bequeath  to  the  two 
youngest  daughters  of  the  said  Jennie  C. 
Hutchinson,  namely,  Grace  Hutchinson  and 
Violet  Hutchinson,  the  sum  of  two  thousand 
dollars  ($2,000)  each." 

Appellees  by  the  assignment  of  cross-errors 
have  questioned  the  action  of  the  court  in 
withdrawing  from  the  Jury  the  issue  of  un- 
due influence.  This  action  was  right.  There 
is  no  evidence  in  the  record  which  has  any 
tendency  to  show  that  the  execution  of  tbn 
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Instniment  In  qnestion  was  procnred  by  tbe 
undue  In^nence  of  the  appellants,  or  either 
of  them,  or.  that  either  of  them  had  any- 
thing to  do  with  or  knowledge  of  Its  execu- 
tion. At  the  time  of  its  execution.  May  24, 
1905,  James  Maher,  who  had  been  Charles  O. 
Hutchinson's  attorney  for  a  number  of  years, 
represented  him  In  litigation  which  was  then 
pending  and  had  occasion  to  go  to  see  him 
frequently  at  William  ^.  Hutchinson's  house, 
where  testator  was  then  living,  about  this 
litigation  and  his  other  business.  At  one  of 
these  times  testator  talked  with  Mr.  Maher 
about  writing  his  will  and  gave  directions 
for  that  purpose.  At  liis  request  Mr.  Maher 
prepared  a  draft  of  the  will,  which  was 
snbmltted  to  him,  and  afterward  another 
draft,  or  more  than  one.  The  instructions 
in  regard  to  the  will  came  entirely  from 
Charles  O.  HntchtDson.  Nobody  else  made 
any  suggestions  or  spoke  to  Mr.  Maher  about 
It  or  was  present  at  any  of  his  conferences 
with  the  testator.  It  was  executed  In  the 
presence  of  Mr.  Maher  and  two  others,  who 
were  asked  by  testator  to  sign  it  as  witness- 
es, and  no  other  person  was  present,  though 
Earl  Dunning,  who  was  an 'attendant  upon 
the  testator,  was  in  the  next  room.  There  is 
no  evldeace  that  any  suggestion  was  made 
to  the  testator  by  any  of  tbe  appellants  or 
any  other  person  that  he  should  make  this 
will  or  any  wilL  In  1899  and  in  1900  the 
testator  had  made  two  wills,  in  each  of 
which  a  substantially  similar  disposition  of 
bis  Estate  was  made  to  substantially  tbe  same 
persons,  differing  only  in  minor  details. 

[S]  There  is  no  indication  that  at  tbe  time 
of  the  execution  of  any  of  these  wills  the 
testator  was  under  any  sort  of  restraint  or 
Influence  aside  from  his  own  wishes,  or  that 
be  acted  in  any  manner  otherwise  than  as 
an  entirely  free  agent 

Mnch  testimony  was  introduced  at  the 
trial  on  the  question  of  the  testator's  mental 
capacity.  He  was  00  years  old  when  he  died, 
and  the  testimony  covered  more  than  40 
years  of  his  life.  In  1865  or  1866  be  came 
home  from  college  in  the  East,  and  from  that 
time  for  many  years  was  employed  in  bis  fa- 
ther's bottling  works  in  Chicago  as  a  fore- 
man and  a  bookkeeper.  About  1867  he  began 
to  have  illicit  relations  with  Jennie  Curtis, 
which  continued  until  1875,  when  they  were 
united  by  a  common-law  marriage.  Tbe  ex- 
tent to  which  they  openly  lived  together 
thereafter  is  uncertain,  though  three  chil- 
dren were  afterward  born  to  tbem.  They 
never  lived  together  after  1884.  He  invented 
a  stopper  for  bottles,  which  was  patented  in 
1879.  Soon  after  he  organized  a  corporation 
In  conjunction  with  bis  brother  George  and 
was  actively  engaged  in  the  management  of 
its  business  for  many  years.  He  was  suc- 
cessful in  business  and  accumulated  a  large 
amount  of  property.  He  had  gonorrhea  when 
he  was  about  20  years  old  and  syphilis 
abont  20  years  before  bis  death.  He  had 
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a  slight  stroke  of  an  apoplectic  nature  in 
1895,  which  rendered  blm  imconsdons  and 
partially  paralyzed.  He  gradually  recovered 
from  this,  thongh  he  did  not  fully  recover 
the  nse  of  his  hands  and  wrists,  his  limbs 
remained  stUT,  and  his  feet  dragged.  His 
eyes  were  crossed,  and  for  a  time  be  saw 
double;  but  these  tronbles  were  afterward 
cured.  He  suffered  a  second  and  mnch  more 
severe  stroke  of  the  same  character  in  1899. 
He  experienced  some  loss  of  feeling  in  his 
body,  arms,  and  legs,  loss  of  control  of  his 
legs,  of  his  bladder,  and  of  his  bowels,  was 
weak  in  his  hips,  knees,  and  ankles,  and  could 
not  readily  lift  his  legs  and  advance  them. 
The  muscles  about  his  shoulders  and  arms 
were  wasted  and  the  nerves  degenerated. 
There  is  unanimity  among  the  medical  wit- 
nesses who  testified  on  the  subject  that  the 
cause  of  the  trouble  was  syphilis.  By  some 
it  is  caUed  syphUis  of  the  brain  and  spine, 
by  others  sclerosis,  arterial  sclerosis,  multiple 
sclerosis,  post-lateral  sclerosis,  paralysis,  or 
paresis.  Though  stiff  and  uncertain,  the  tes- 
tator did  not  lose  his  power  of  locomotion 
until  confined  to  his  bed  shortly  before  Ills 
death.  There  is  no  contradiction  as  to  the 
testator's  physical  condition.  As  a  result  of 
syphUis  there  was  a  degenerated  condition 
of  tbe  spinal  cord  and  of  the  posterior  por- 
tion of  the  brain,  and  this  condition  was  In- 
curable. 

Many  witnesses,  medical  and  nonmedical, 
were  examined  whose  knowledge  of  the  tes- 
tator covered  the  last  40  years  of  his  life.  A 
very  large  majority  of  tbem  expressed  tbe 
opinion  that  he  was  of  sound  mind.  .The 
testimony  of  expert  medical  witnesses  was 
also  introduced  by  each  party,  whose  opin- 
ions, given '  in  answer  to  hypothetical  ques- 
tions, tended  to  support  the  views  of  the  re- 
spective parties  calling  tbem.  It  is  Insisted 
by  the  appellees  that  the  testator  was  af- 
flicted with  paresis — a  progressive  disease, 
manifesting  itself  at  first,  t>erhaps,  by  a 
slight  loss  of  memory,  dropping  of  words  or 
carelessness  as  to  dress  and  person,  these 
conditions  becoming  more  marked  as  tbe  dis- 
ease progresses  and  affecting  In  an  increasing 
degree  the  memory,  judgment,  and  mental 
functions,  until,  in  an  advanced  stage  of  the 
disease,  the  mental  powers  of  the  victim  are 
wholly  destroyed.  Syphilis  is  the  principal. 
If  not  the  sole,  caitse  of  paresis.  There  is 
no  evidence  that  the  testator  was  of  unsound 
mind  prior  to  December,  1902.  The  fact  that 
he  was  afflicted  with  syphilis  and  the  extent 
to  which  the  disease  had  progressed  indi- 
cated that  there  was  occasion  to  fear  mental 
impairment  in  the  future,  but  not  that  such 
Impairment  then  existed.  At  that  time  the 
testator  went  to  Palmyra,  Wis.,  where  he  en- 
tered the  Palmyra  Springs  Sanitarium  as  a 
patient.  He  remained  there  abont  three 
months,  and  during  a  part  of  that  time  he 
was  delirious  and  Irrational  and  was  sub- 
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Ject  to  frequent  Illusions  and  hallucinations. 
Tbe  evidence  Is  conflicting  as  to  whether  this 
condition  was  caused  by  drags  administered 
to  him  or  was  due  to  another  cause.  The 
will  in  question  was  not  executed  until  more 
than  two  years  after  the  testator  left  the 
sanitarium,  and  In  the  meantime  there  had 
been  no  recurrence  of  the  Illusions  or  hallu- 
cinations. Since  the  decree  roust  be  reversed 
for  error  occurring  on  the  trial,  we  shall  not 
discuss  the  evidence  or  /state  It  In  detail  or 
express  any  opinion  as  to  its  weight. 

[•}  The  appellees  Insisted  on  the  trial,  and 
argue  here  most  earnestly,  that  the  testator 
did  not  recognize  his  children  as  objects  of 
bis  bounty  and  was  therefore  not  of  sound 
mind.  It  is  Insisted  that  he  was  under  the 
insane  delusion  that  he  was  not  married  to 
his  wife,  and  that  the  appellees  were  not  his 
legitimate  children.  The  Jury  were  Instruct- 
ed that  tbe  decree  In  the  separate  mainte- 
nance case  concluslyely  established  that  the 
testator  was  married  to  Jennie  O.  Hutchin- 
son, and  that  four  children  were  bom  to 
them,  and  that  if  the  jury  found  that  the 
complainants  were  the  children  of  the  tes- 
tator they  would  also  find  that  they  were 
natural  objects  of  his  bounty  and  affection. 
Thereupon  the  complainants  requested,  and 
the  conrt  gave  also,  the  following  instruc- 
tions: 

"The  court  instructs  tbe  jury  that  if  you 
believe,  from  the  evidence,  that  the  complain- 
ants are  the  children  and  heirs  of  Charles  G. 
Hutchinson,  deceased,  and  that  said  Charles 
G.  Hutchinson,  deceased,  after  August  8, 1900, 
and  before  May  25,  19(KJ,  stated  that  he  was 
a  single  man,  and  during  such  time  would 
not  admit  to  his  solicitor  that  the  complain- 
ants were  his  children,  but  denied  that  they 
were  his  children,  and  then  told  his  solicitor, 
in  substance,  that  he  did  not  want  them  to 
ever  get  anything  more  than  he  allowed  them 
in  his  will;  and  if  the  jury  shall  find,  from 
the  evidence,  that  the  deceased,  Ctiarles  O. 
Hutchinson,  was  prior  to  August  8,  1900, 
married,  and  that  he  knew  on  said  date  that 
he  was  married  and  that  the  complainants 
were  his  children  and  by  him  acknowledged 
as  bis  children;  and  if  the  Jury  shall  further 
believe,  from  the  evidence,  that  some  time 
between  August  8,.  1900,  and  May  24,  1905, 
Charles  G.  Hutchinson,-  deceased,  thought 
and  believed  without  any  cause  or  reason, 
that  he  was  a  single  man,  and  that  the  com- 
plainants, or  any  of  them,  were  not  his  chil- 
dren, and  that  such  belief  would  not  and  did 
not  aiid  could  not  yield  to  evidence  or  rea- 
son, and  if  they  further  believe,  from  the  evi- 
dence, that  said  Charles  O.  Hutchinson,  de- 
ceased, was  governed  and  controlled  by  that 
belief,  and  that  such  belief  was  operating  up- 
on the  mind  of  said  Charles  G.  Hutchinson, 
deceased,  at  the  time  of  the  signing  of  the 
writing  in  evidence  purporting  to  be  the  last 
will  and  testament  of  Charles  G.  Hutchin- 


son, deceased,  bearing  date  May  24,  1905 — 
then  the  Jury  are  Instructed  that  they  shall 
And  that  the  writing  in  evidence  purporting 
to  be  the  last  will  and  testament  of  Ctiarles 
G.  Hutchinson,  deceased,  bearing  date  May 
24,  1905,  is  not  the  last  will  and  testament 
of  Charles  G.  Hutchinson,  deceased." 

"The  court  Instructs  the  jury  that  if  you 
believe,  from  the  evidence,  that  complainants 
are  tbe  children  and  heirs  of  Charles  G. 
Hutchinson,  deceased,  and  that  said  Charles 
G.  Hutchinson,  deceased,  after  August  8, 
1900,  believed  that*he  was  a  single  man,  and 
that  such  belief.  If  any,  would  not,  did  not, 
and  could  not  yield  to  evidence  or  reason, 
and  that  such  belief  caused  the  said  Charles 
G.  Hutchinson,  at  the  time  of  signing  the 
paper  purporting  to  be  the  will  of  May  24, 
1905,  to  believe  that  the  complainants,  or  any 
of  them,  were  not  his  children,  and  that  such 
belief  as  to  his  children.  If  any,  had  no  other 
foundation  whatsoever,  then  the  jury  shall 
find  that  tbe  paper  purporting  to  be  the  last 
will  of  Charles  G.  Hutchinson,  deceased,  dat- 
ed May  24,  1905,  is  not  his  will." 

These  instructions  required  the  jury  to 
find  against  th6  validity  of  the  will  if  they 
believed,  from  the  evidence,  that  the  testa- 
tor, after  August  8,  1900,  believed,  without 
any  cause  or  reason,  that  he  was  a  single 
man  and  that  the  complainants  or  any  of 
them  were  not  his  children,  and  that  such 
belief  would  not  yield  to  evidence  or  reason 
but  was  operating  upon  his  mind  at  the  time 
of  the  signing  of  the  supposed  will.  They 
are  based  upon  the  supposed  existence  of  an 
insane  delusion  of  the  testator  as  to  his  mar- 
riage and  his  children,  and  they  do  not  have 
a  sufficient  basis  in  the  evidence.  The  ques- 
tion of  what  constitutes  an  insane  delusion 
rendering  one  Incapable  of  making  a  vrill 
was  considered  by  this  court  In  the  case  of 
Owen  V.  Crumbaugh,  228  111.  380,  81  N.  E. 
1044, 119  Am.  St  Rep.  442,  and  a  number  of 
definitions  by  various  courts  are  there  cited. 

[7]  In  whatever  words  such  definition  may 
be  expressed,  a  belief  which  a  rational  per- 
son may  entertain,  however  erroneous,  does 
not  constitute  an  insane  delusion.  There  is 
no  basis  in  the  evidence  for  contending  that 
the  testator  was  under  a  delusion  as  to  any 
fact,  except  during  the  times  of  his  tempo- 
rary delirium  at  the  Palmyra  Springy  Sani- 
tarium. He  knew  that  on  August  8,  1900,  a 
decree  had  been  rendered  declaring  Jennie 'C. 
Hutchinson  to  be  his  wife  and  that  four 
children  were  bom  of  his  marriage  to  her. 
He  knew  that  tbe  appellees  were  those  chil- 
dren, and  that  in  law  Jennie  C.  Hutchinson 
was  his  wife  and  the  appellees  were  bis  chil- 
dren. There  is  no  evidence  that  he  ever  had 
any  doubt  of  these  things  as  matters  of  fact. 
The  will  Itself  recognizes  the  decree  estab- 
lishing the  status  of  his  wife.  He  knew  that 
in  law  she  was  entitled  to,  and  \yould  re- 
ceive, the  share  of  his  estate  given  to  a  sur- 
viving wife  by  the  laws  of  IlUnolB,  and  that 
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be  conld  not  prevent  It  Bis  legal  obliga- 
tion tbe  same  as  that  of  any  other  man  to  hia 
wife  and  children. 

[t]  He  had  tbe  legal  right  to  dispose  of 
his  property  to  other  persons  than  bis  chil- 
dren If  he  saw  fit  They  were  natural  ob- 
jects of  his  bounty,  though  not  the  only  natu- 
ral objects  thereof.  His  brothers  were  also 
natural  objects  of  his  bounty,  and  among 
them  all  the  testator  had  the  right  to  choose 
what  claims  he  would  recognize  as  most 
worthy.  The  will  shows  that  he  recognized 
the  claims  of  two  of  his  children.  Under 
normal  family  relations  he  would  naturally 
have  provided  for  all  his  children  with  great- 
er liberality.  But  his  family  relations  were 
not  normal,  and  tbe  fact  that  he  did  not 
make  his  children  the  sole  objects  of  his 
bounty,  or  the  chief  objects,  does  not  taid 
to  Justify  the  conclusion  that  he  was  insane. 
He  deserted  his  family  in  1884.  In  1898, 
when  sued  by  his  wife  for  separate  mainte- 
nance, he  denied  the  marriage,  and  It  was 
only  against  his  most  determined  opposition 
that  It  was  established  and  against  bis  testi- 
mony as  a  witness  In  denial  of  the  facts 
constituting  the  marriage.  The  decree,  and 
its  affirmance  by  the  appellate  tribunals,  did 
not,  and  could  not  be  expected  to,  change  his 
attitude  towards  the  facts  in  the  case.  He 
had  denied  under  oath  the  facts  on  which 
the  decree  was  based,  and,  while  the  force 
of  the  law  compelled  him  to  submit  to  the 
decree,  It  did  not  and  coold  not  compel  blm 
to  change  his  belief  as  to  the  facts  or  his 
declarations  as  to  his  belief.  The  natural 
effect  of  the  litigation  might  have  been  to 
Include  the  children  In  the  bitter  hostility 
to  tbe  mother.  During  the  pendency  of  that 
suit  the  testator  made  a  will  not  materially 
different  from  the  one  now  In  controversy, 
and  immediately  after  the  decree  another 
very  similar.  The  evidence  tends  to  show 
from  the  first  an  earnest  design  to  shake  ofiT 
absolutely,  so  far  as  possible,  the  claim  of 
his  wife  and  of  her  children,  first  by  repudi- 
ating the  marriage,  if  possible,  and,  if  not, 
then  by  disposing  of  his  property  away  from 
them,  and  that  he  never  departed  from  this 
intention,  but  strictly  adhered  to  it  to  the 
end.  There  was  no  change  in  his  attitude 
toward  his  wife  and  children  on  or  after 
August  8.  1900.  The  decree  entered  on  that 
day  made  no  difference  in  his  mental  atti- 
tude or  mental  condition.  The  fact  that  he 
adhered  stubbornly  to  his  belief  in  the  facts 
aft^r  the  court  had  found  them  against  his 
sworn  testimony  was  no  evidence  of  an  In- 
sane delusion.  It  la  not  evidence  of  Insan- 
ity to  disagree  with  tbe  Judgment  of  a  court. 
The  hypothesis  contained  in  these  Instruc- 
tions, that  Charles  O.  Hutchinson  believed, 
after  August  8,  1900,  that  he  was  a  single 
man,  and  that  the  complainants,  or  any  of 
them,  were  not  bis  children,  and  that  this 
beli^  would  not  and  did  not  and  could  not 


yield  to  reason,  has  no  fonfidatlon  In  the  evi- 
dence. The  instructions  we-a  misleading, 
and  It  was  error  to  give  them. 

The  decree  is  reversed,  and  the  cause  i«- 
manded. 

Reversed  and  remanded. 

VTCKBRS,  C.  J.,  and  FARMER,  J.  (con- 
curring specially).  We  concur  In  the  reversal 
of  the  decree  below  for  the  reason  stated  in 
the  opinion  of  Mr.  Justice  DUNN;  but  in 
our  opinion  the  evidence  is  wholly  insuffi- 
cient to  sustain  the  verdict  of  tbe  Jury,  and 
we  think  that  the  decree  should  be  reversed 
upon  this  additional  ground. 

HAND,  J.  (dissenting).  In  my  opinion 
there  Is  sufficient  evidence  In  the  record  to 
sustain  the  decree  and  upon  which  to  base 
the  InEt'mctlons  referred  to  in  the  majority 
opinion,  and  I  think  the  decree  should  be 
affirmed.  


^- 


(2E0  III.  nt.) 

PROUTT  T.  CITT  OF  CHICAGO. 

(Supreme  Coort  of  Illinois.    April  19,  1911. 

Rehearing  Denied  June  7,  1911.) 

1.  LlMrTATION  OF  AcTiows  (§  127*)— Amendbd 
Declabatiors. 

Where  an  amended  declaration,  alleging  for 
the  first  time  an  essential  element  of  plaintiffs 
cause  of  action,  is  not  filed  until  limitations 
wonld  have  barred  a  new  action,  If  then  brought, 
a  plea  of  limitations  Is  available  to  the  dedani- 
tion  as  amended. 

[EM.  Note.— For  other  cases,  see  Iiimltatton  of 
Actions,  Cent  Dig.  {§  543-^7;  Dec.  Dig.  { 
127.*]      • 

2.  TOBTS   ({   7*)— NSOLTGENCI   «   103*>— IHJTJ- 

BT  TO  Person— Right  of  Action. 

One  soffeiing  an  injury  to  his  person  be- 
cause of  the  wrongful  or  negligent  act  of  anoth- 
er has  a  right  of  action  for  personal  injury  at 
common  law,  independent  of  statute. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  I  7:  Dec.  Dig.  {7;*  Negligence,  Dea 
Dig.  I  103.»] 

3.  Abatement  anu  Revivai,  (I  54*)— Death  (S 
10*)— Personal  Injuries— Subvivau 

Where  a  person  having  luatained  a  negli- 
gent injury  dies  from  some  other  cause,  his  ac- 
tion for  the  injury  survives  to  tiis  personal  rep- 
resentative, but,  if  he  dies  from  the  injury,  the 
action  abates,  and  the  only  remaining  right  of 
action  is  for  wrongful  death  anthorised  by  Laws 
1853,  p.  97. 

[Bd.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent.  Dig.  §{  255-278;  Dec.  Dig.  | 
54;*   Death,  Dec.  Dig.  S  10.*] 

4.  Death  (§  10*) — Wbonqfui,  Death— Action 
AoAiNST  City  —  Notice  —  Statutes  —  Con- 
STBUOTION— "Personal  Injury." 

Lews  1853,  p.  97,  entitled  "An  act  requiring 
compensation  for  causing  death  from  wrongful 
act,  neglect  or  default,"  provides  that,  when  tbe 
death  of  tbe  person  is  caused  by  wrongful  act, 
such  as  would  have  entitled  the  party  injured 
to  maintain  an  action  in  respect  thereof  if  death 
had  not  ensued,  the  person  who  would  have  been 
liable  if  death  had  not  ensued  shall  be  liable  to. 
an  action  for  damages  resulting  to  a  widow  and 
next  of  kin  from  such  death.  Held,  that  an  ac- 
tion for  wrongful  death  under  such  act  was  not 
an  action  for  "personal  injuries"  within  Laws 
1905,  p.  Ill,  entitled  "An  act  concerning  snits 


•For  othar  casoa  *e«  lame  topic  iuid  secUon  NUMBER  In  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexei 


Digitized  by 


Google 


U8 


95  NORTHEASTERN  REPORTER 


(UI. 


at  law  for  personal  injuries  and  against  cities, 
villages  and  towns,"  requiring  as  a  condition  to 
tlie  maintenance  thereof  that  the  specified  no- 
tice shall  be  served  on  the  defendant,  and  hence 
the  service  of  snch  notice  was  not  a  necessary 
element  of  a  cause  of  action  by  plaintiff  against 
a  city  for  the  wrongful  death  of  plaintiff's  dece- 
dent. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  iS  13,  14 :  Dec.  Dig.  {  19.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5340-5344,  vol.  8,  p.  7753.] 

Appeal  from  Branch  Appellate  Court,  First 
District,  on  Appeal  from  Superior  Court, 
Cook  County ;  George  A.  Dupuy,  Judge. 

Action  by  James  H.  Prouty,  administrator 
of  Micbnel  Doyle,  deceased,  against  the  City 
of  Chicago.  There  was  judgment  of  the-  Ap- 
pellate Court  affirming  a  Judgment,  over- 
ruling plaintiff's  demurrer  to  the  plea  and 
dlsmiasing  the  action,  and  plaintiff  appeal- 
ed the  case  to  the  Supreme  Court  on  certifi- 
cate of  importance.  Reversed  and  remanded, 
with  directions. 

George  E.  Gorman,  James  A.  Brady,-  and 
Brady,  Barnum  &  Rutledge  (A.  S.  Langille 
and  Daniel  Belasco,  of  counsel),  for  appel- 
lant. Edward  J.  Brundage,  Corp.  Counsel, 
and  Oyde  L.  Day,  City  Atty.  (Edward  O. 
Fitch,  of  counsel),  for  appellee. 

CAETWRIGHT,  J.  On  November  14, 
1906,  appellant,  James  H.  Prouty,  admin- 
istrator of  the  estate  of  Michael  J.  Doyle, 
deceased,  brought  this  action  on  the  case  In 
the  superior  court  of  Cook  county  against 
the  appellee,  the  city  of  Chicago,  and  on  No- 
vember 21,  1906,  filed  his  declaration,  alleg- 
ing in  seven  counts  wrongful  acts  of  the  de- 
fendant committed  on  October  27, 1906,  caus- 
ing the  death  of  Doyle  on  the  same  day 
and  depriving  the  widow  and  next  of  kin  of 
their  means  of  support.  A  plea  of  the  gen- 
eral Issue  to  the  declaration  was  filed. 
There  was  no  averment  in  any  of  the  counts 
that  notice  had  been  given  to  the  city  in  ac- 
cordance with  section  2  of  the  act  entitled 
"An  act  concerning  suits  at  law  for  personal 
injuries  and  against  cities,  villages  and 
towns,"  in  force  July  1,  1905.  Laws  of  1905, 
p.  111.  On  April  17,  1908,  by  leave  of  court, 
plaintiff  filed  seven  additional  counts,  which 
were  identical  with  the  original  counts  ex- 
cept that  each  contained  an  averment  of 
service  of  such  notice  on  November  13,  1906. 
To  these  additional  counts  the  defendant 
filed  pleas  of  the  general  issue  and  the  stat- 
ute of  limitations.  The  plaintiff  demurred 
to  the  plea  of  the  statute  of  limitations,  and 
the  demurrer  was  overruled.  The  plaintiff 
elected  to  stand  by  his  demurrer,  and  the 
suit  was  dismissed  at  his  costs.  He  appealed 
from  the  Judgment  to  the  Appellate  Court 
for  the  First  District  and  the  cause  was 
heard  in  the  branch  of  that  court,  which  af- 
firmed the  judgment  and  granted  a  certificate 
of  importance  and  an  appeal  to  this  court. 

If  this  suit  is  for  a  personal  injury,  the 


giving  of  the  notice  specified  In  the  second 
section  of  the  act  of  1905  was  a  fact  which 
It  was  necessary  for  the  pialntlfF  to  prove  in 
order  to  maintain  the  action,  and  therefore 
one  of  the  facts  which  he  was  bound  to  aver 
in  his  declaration.  EJrford  v.  City  of  Peoria, 
229  111.  546,  82  N.  E.  374;  Walters  v.  Olty 
of  Ottawa,  240  111.  259,  88  N.  B.  661. 

t1]  The  ai'erment  was  first  made  in  the  ad- 
ditional counts,  more  than  one  year  after  the 
date  on  which  it  was  alleged  that  Doyle 
died,  and.  If  the  averment  was  a  necessary 
one,  the  statute  of  limitations  was  a  good 
plea,  and  the  court  was  right  in  overruling 
the  demurrer,  but,  if  the  suit  is  not  for  a 
personal  Injury,  the  court  erred. 

[2]  One  who  suffers  an  injury  to  big  per- 
son as  a  consequence  of  the  wrongful  or  neg- 
Ugent  act  of  another  has  a  right  of  action 
for  the  damages  resulting  from  such  Injury 
without  the  aid  of  any  statute,  but  by  a 
right  which  existed  at  common  law.  His 
action  is  for  the  personal  injury,  and  he  may 
recover  for  pain  and  suffering,  physical  and 
mental,  for  expenses  of  medical  treatment 
and  attendance,  and  permanent  effects  up- 
on his  person  reasonably  certain  to  result 
[3]  If  he  dies  from  some  other  canse  than 
the  injnry,  the  action  for  the  injury  to  his  per^ 
son  survives  to  his  personal  representative, 
who  may  recover  damages  for  the  personal 
injnry.  Savage  v.  Chicago  &  Jollet  Eiectrla 
Railway  Co.,  238  IlL  892,  87  N.  B.  377;  Hot- 
ton  V.  Daly,  106  111.  181. 

[4]  In  the  common  understanding  and  le- 
gal meaning  such  a  suit  is  for  a  personal  in- 
jury. That  is  also  true  of  any  suit  for  in- 
jury to  a  living  person  brought  by  one  bus- 
tainlng  such  relations  to  the  Injured. person 
that  the  plaintiff  suffered  damages  as  a  con- 
sequence of  the  injury.  If  an  injured  per- 
son survives  and  brings  a  suit  for  ttie  per- 
sonal injury  and  afterward  dies  from  its  et- 
fects,  the  action  does  not  survive  but  abates, 
and  a  different  right  of  action  is  substituted 
based  upon  a  statute.  That  is  the-  right  of 
personal  r^resentatlves  of  a  deceased  per- 
son to  bring  a  suit  and  recover  the  pecuniary 
injuries  to  the  widow  and  next  of  kin  oc- 
casioned by  his  death,  and  that  right  exists 
in  this  state  by  virtue  of  the  act  of  1853,  en- 
titled  "An  act  requiring  compensation  for 
causing  death  from  wrongful  act,  neglect  or 
default."  Laws  of  1853,  p.  97.  That  act 
does  not.  In  its  langunge  or  In  substance,  cre- 
ate a  cause  of  action  for  a  personal  injury. 
It  provides  that  whenever  the  death  of  a 
person  shall  be  caused  by  wrongful  act  neg- 
lect or  default,  and  the  act,  neglect,  or  de- 
fault is  such  as  would,  if  death  bad  not  en- 
sued, have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  in 
respect  thereof,  the  person  or  company  or 
corporation  which  would  have  been  liable 
if  death  had  not  ensued  shall  be  liable  to  an 
action  for  damages  resulting  to  the  widow 
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and  next  of  kin  from  ble  deatb.  We  are 
asked  to  say  that  a  suit  of  that  kind  is  the 
same  as  a  anlt  by  a  living  person  for  damag- 
es sustained  on  account  of  an  injury  to  bis 
person,  but  it  seems  to  na  that  it  wonld  re- 
quire a  perversion  and  change  of  language  to 
reach  such  a  conclusion. 

By  the  general  statute  of  limitations 
(Hurd's  Rev.  St.  1909,  c.  83,  §  14)  actions  for 
damages  on  account  of  an  Injury  to  a  person 
mnst  be  commenced  within  two  years  next 
after  the  cause  of  action  accrued,  but  the 
statutory  action  Is  barred  at  the  expiration 
of  one  year  from  the  deatb  of  the  person  for 
which  it  may  be  brought.  The  title  of  the 
act  requiring  notice  has  already  been  given, 
and  it  relates  only  to  suits  at  law  for  per- 
sonal injuries.  The  first  section  provides 
that  no  suit  shall  be  brought  by  any  person 
for  an  injury  to  his  person  unless  such  suit 
or  action  be  commenced  within  one  year 
from  the  time  such  injury  was  received  or 
the  cause  of  action  accrued.  It  would  be  im- 
iwsslble  to  include  the  statutory  action  in 
that  section,  both  because  Its  language  is 
limited  to  suits  brought  by  any  person  for 
an  Injury  to  his  person,  but  also  because  the 
limitation  of  the  •  statutory  action  was  al- 
ready one  year.  Section  2  provides  for  the 
notice,  and  counsel  contend  that  It  includes 
a  class  of  cases  not  mentioned  either  In  sec- 
tion 1  or  In  the  title.  That  would  not  be 
the  natural  construction  of  the  act  unless 
there  Is  specific  language  in  section  2  requir- 
ing such  a  conclusion.  The  notice  Is  to  be 
given  within  six  months  from  the  date  of  the 
injury  or  when  the  cause  of  action  accrued. 
Counsd  think  the  section  may  apply  by  re- 
quiring notice  within  six  months  after  the 
cause  of  action  accrued,  but  that  is  precisely 
the  same  language  used  In  section  1,  which 
limits  the  right  to  bring  suit  to  one  year 
from  the  time  the  injury  was  received  or  the 
cause  of  action  accrued.  There  is  no  change 
in  the  language  which  would  justify  an  en- 
largement of  the  meaning. 

The  Appellate  Court  adopted  the  view  of 
counsel  that  an  administrator  must  give  no- 
tice within  six  months  after  his  appointment, 
citing  Crapo  v.  City  of  Syracuse,  183  N.  Y. 
395,  76  N.  B.  465,  as  authority  for  so  hold- 
ing. In  that  case  the  majority  of  the  court 
were  of  the  opinion  that  the  cause  of  action 
accrued  upon  the  appointment  of  the  admin- 
istratrix 16  months  after  the  death,  but  our 
statute  does  not  treat  the  action  as  accru- 
ing on  the  appointment  of  an  administrator, 
but  bars  It  In  one  year  after  the  death.  To 
adopt  the  conclusion  of  the  Appellate  Court, 
we  would  have  to  say  that  an  administrator 
might  be  appointed  near  the  end  of  the  lim- 
itation fixed  for  bringing  the  suit,  but  the 
Legislature  intended  to  give  him  six  montbs 
after  his  appointment,  extending  after  the 
action  was  barred,  to  give  the  notice.  The 
section  requiring  notice,  imposes  the  duty  up- 
on the  person  who  Is  about  to  bring  the  suit, 
which  moat  necessarily  be  the  administrator, 


and  to  say  that  he  may  give  notice  within 
six  months  after  his  appointment  would  in- 
volve an  absurdity.  In  the  Crapo  Case  the 
majority  of  the  court  were  of  the  <H>Inion 
that  the  action  was  for  personal  Injuries, 
but  the  question  was  Immaterial  In  the  case, 
as  the  court  stated  on  the  motion  for  a  r6- 
argument.  It  was  then  said  that  the  ma- 
jority differed  among  themselves  whether  the 
action  was  for  a  personal  injury,  but  the 
question  was  immaterial  so  long  as  It  was 
held  that  the  cause  of  action  did  not  acorae 
until  the  appointment  of  the  administratrix. 
Crapo  V.  Ci^  of  Syracuse,  184  N.  t.  561,  76 
N.  E.  1092.  The  judges  who  thought  the  ac- 
tion was  for  a  personal  injury  were  not  in 
accord  with  the  courts  generally,  which  hold 
that  a  statute  requiring  notice  of  a  personal. 
Injury  does  not  Include  claims  for  damages 
suffered  by  third  persons  by  reason  of  death. 
McKelgue  v.  City  of  Janesvllle,  68  Wis.  50. 
31  N.  W.  298;  Clark  ▼.  Manchester,  62  N. 
H.  577;  Maylone  v.  City  of  St  Paul,  40  Minn. 
406,  42  N.  W.  88;  Perkins  v.  Oxford,  66  Me. 
545 ;  Brown  v.  Salt  Lake  City,  33  Utah,  222, 
98  Pac.  670,  14  L.  B.  A.  (N.  S.)  619,  126  Am. 
St.  Rep.  828. 

It  is  urged  that  it  would  be  as  beneficial  to 
a  city  to  have  notice  In  a  case  where  an  in- 
jury results  in  death  as  where  the  action  is 
brought  by  the  person  Injured  for  the  Injury 
to  his  person.  Perhaps  It  would  be  a  benefit 
to  any  defendant  charged  with  a  wrongful 
act,  neglect,  or  default  causing  death  to  have 
timely  notice  of  the  facts  mentioned  In  the 
statute,  but  whether  provision  shall  be  made 
for  such  notice  is  for  the  Legislature,  and  It 
Is  not  for  the  courts  to  Impose  conditions  not 
required  by  the  law  upon  persons  who  are 
given  a  right  of  action  for  a  vrrong. 

The  theory  that  the  Legislature  Intended 
to  Include  actions  for  damages  for  the  benefit 
of  third  persons,  on  account  of  death.  In  the 
category  of  suits  for  personal  Injuries,  Is 
sought  to  be  sustained  by  decisions  that  the 
wrongful  act,  neglect,  or  default  constitutes 
the  cause  of  action  in  a  suit  brought  by  an 
administrator.  Crane  v.  Chicago  &  Western 
Indiana  Railroad  Co.,  233  111.  259,  84  N.  B. 
222,  and  Mooney  v.  City  of  Chicago,  239  111. 
414,  88  N.  B.  194,  are  cited  to  show  that  tlie 
statutory  action  Is  for  personal  injuries.  In 
the  Crane  Case  the  question  was  whether 
the  statutory  provision  that  no  action  should 
be  brought  to  recover  damages  for  a  death 
occurring  outside  of  the  state  referred  to 
the  death  alone,  or  to  both  the  wrongful  act, 
neglect,  or  default  and  the  deatb.  It  was 
held  to  Include  both,  but  It  was  not  held  that 
a  declaration  which  merely  alleged  the 
wrongful  act,  neglect,  or  default,  and  did  not 
aver  the  death,  would  state  a  good  cause  of 
action.  The  wrongful  act,  neglect,  or  default 
constitutes  a  cause  of  action  In  the  sense 
that  It  is  an  Interference  with  a  right  of  the 
plalntitF  or  a  breach  of  duty  which  givps 
the  plaintiff  ground  for  complaint  and  ren- 
ders the  defendant  liable  for  any  damage 
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tbat  may  result  If  deatb  la  concurrent  wltb 
the  act,  neglect,  or  default,  no  one  stating 
tbe  fact  would  think  of  saying  that  the  per- 
son was  injured,  and  death  is  never  describ- 
ed as  an  Injury  to  the  person.  In  the  Moon- 
ey  Case  it  was  held  that,  where  the  wrong- 
fnl  act,  neglect,  or  default  did  not  result  In 
instant  death,  the  administrator  could  not 
maintain  an  action  unless  the  deceased  had 
a  right  to  sue  at  the  time  of  his  deatb.  and, 
if  he  had  released  defendant,  the  statute 
would  not  authorize  the  administrator  to 
sue.  We  find  no  reason  for  saying  that  no- 
tice is  required  by  section  2  of  tbe  act  in 
question  where  an  action  is  by  an  adminis- 
trator under  the  statute. 

The  judgments  of  the  Appellate  Court  and 
superior  court  are  reversed,  and  tbe  cause 
is  .remanded  to  the  superior  court  wltb  di- 
rpctfoi's  to  sustain  the  demurrer  to  tbe  plea 
of  the  statute  of  limitations. 

Reversed  and  remanded,  with  directions. 


(ISO  III.  M2) 

T.  B.   HTMi  CO.  T.  UNITBTO  STATES  FI- 

DELITT  &  GUARANTY  CO. 

(Supreme  Court  of  Illinois.     April  19,  1911. 

Rehearing  Denied  June  7,  1911.) 

1.  Exceptions,  Bill  of  ({§  41,  44*)— Sionino 
A^D  Filing. 

If  a  bill  of  exceptions  is  presented  to  the 
trial  jndffe  at  siicii  time  that  It  can  be  filed  with- 
in the  time  providpd  by  order  of  court,  the  party 
will  not  be  prejudiced  by  the  netsliftence  or  de- 
lay of  tbe  judge  to  sign  the  bill  until  after  tbe 
time  fixed  for  that  purpose  has  expired.  If  the 
date  of  presentation  appears  on  the  bill  when  it 
is  signed  and  sealed,  it  can  be  filed  none  pro 
tunc  as  of  the  date  of  presentation. 

fEd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of,  Cent  Dig.  SI  66,  73;  Dec  Dig.  {{  41, 
44.*] 

2.  ExcEPTiows.  Bill  of  (S  41*)— Signino. 

Where  a  bill  of  exceptions  was  presented 
to  tbe  judge  within  tbe  time  provided  by  the 
order  of  court,  and  it  was  signed  and  filed  after 
expiration  of  the  time,  the  judge  should  have 
dated  it  as  of  the  date  when  It  was  presented, 
and  an  order  should  have  been  procured  filing 
it  as  of  tbat  date,  but  failure  to  do  so  was  an 
irregularity  which  did  not  render  the  bill  void. 
fKd.  Note. — For  other  cases,  see  Exceptions, 
Bin  of,  Cent.  Dig.  i  66 ;   Dec.  Dig.  S  41.*] 

3.  Bankbuptct   (}  lis*)  — Bond  Given   bt 

GbE  DITO  K 

Bankr.'Act  July  1,  1898,  c.  541.  8  8c,  30 
Stat  647  (n.  S.  Comp.  St.  1901,  p.  3423).  pro- 
vides that  on  application  to  take  charge  of  the 
eroperty  of  a  bankrupt  prior  to  adjudication,  a 
ond  shall  be  filed  conditioned  for  the  payment, 
in  case  the  petition  is  dismissed,  of  all  costs, 
expenses,  and  damages  occasioned  by  the  seizure 
and  detention  of  the  property.  Section  69a  pro- 
vides for  the  taking  of  possession  of  property  by 
the  marshal  on  the  giving  of  a  bond  conditioned 
to  indemnify  the  bankrupt  "for  such  damages 
'  as  he  shall  sustain  in  the  event  such  seizure 
shall  prove  to  have  been  wrongfully  obtained." 
The  act  provides  that  the  Supreme  Court  of  the 
United  States  shall  prescribe  all  rules  and  forms 
and  such  court  has  issued  a  number  of  general 
orders,  among  others  a  form  of  bond  to  be  given 
by  the  marshal,  and  has  provided  that  the  sever- 
al forms  annexed  to  the  general  orders  shall  be 


observed  and  used  with  such  alterations  as  may 
be  necessary  to  suit  each  particular  case.  The 
creditor  on  the  appointment  of  a  receiver  gave 
a  bond  conditioned  to  indemnify  for  such  dam- 
ages as  should  be  sustained  in  the  event  the  sei- 
zure should  prove  to  have  been  wrongfully  ob- 
tained. Held  that  where  the  petition  was  dis- 
missed, there  was  a  breach  of  the  bond,  it  not 
lielng  necessary  that  there  should  be  fraud  or 
imposition,  malice,  and  lack  of  probable  cause. 

[Ed.  Note. — For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  1 113.*] 

4.  Bankruptcy  (S  113*)— Bono  of  Cbeditob. 

Bankr.  Act  July  1,  1898,  c.  541.  f  3e,  30 
Stat  547  (U.  S.  Comp.  St.  1901,  p.  3423),  pro- 
vides that  counsel  fees,  costs,  and  expenses  and 
damages  shall  be  fixed  and  allowed  by  the  court 
and  paid  by  the  makers  of  a  bond  given  on  tbe 
appointment  of  a  receiver.  Beld  that,  as  against 
a  surety  company  on  a  bond  given  on  tbe  ap- 
pointment of  a  receiver  to  indemnify  against 
such  damages  as  should  be  sustained  in  case  the 
seizure  should  prove  to  have  been  wrongfully  ob- 
tained, it  was  not  necessary  that  tbe  damages, 
etc.,  should  be  fixed  by  the  United  States  court 
before  action  on  tbe  bond. 

[EM.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  i  113.*] 

5.  Bankruptcy  (5  113*)— Rkcbivebs— Bonds. 

On  the  appointment  of  a  receiver  In  bank- 
ruptcy, a  bond  was  given  to  indemnl^  against 
such  damages  as  should  lie  sustained  in  the 
event  the  seizure  should  prove  to  have  been 
wrongfully  obtained,  two  months  after  the  ap- 
pointment of  the  receiver,  the  bankrupt  made  a 
voluntary  assignment  for  the  benefit  of  creditors 
and  the  petition  was  dismissed.  Held,  that 
wrongful  detention  of  the  property  after  the  vol- 
untary assignment  amounted  to  damage  to  the 
bankrupt  as  used  in  the  bond. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy, 
Dec.  Dig.  (  113.*] 

EhTor  to  Appellate  Court  Plrst  District 
on  E<rror  to  Municipal  Court  of  Cliicago: 
John  H.  Hume,  Judge. 

Certiorari  by  the  United  States  Fidelity 
&  Guaranty  Company  to  review  a  Judgment 
of  the  Appellate  Court  reversing  a  judgme  t 
In  favor  of  petitioner  against  the  T.  E.  Hill 
Company.    AflSrmed. 

John  A.  Bloomlngston,  for  plaintiff  in  er- 
ror. Buell  &  Abbey  and  Fred  W.  Bentley, 
for  defendant  in  error. 

CARTER,  J.  This  was  an  action  brought 
in  the  municipal  court  of  Chicago  by  defend- 
ant In  error  against  plaintiff  in  error,  the 
latter  company  having  signed  as  surety  a 
petitioning  creditors'  bond  for  the  appoint- 
ment of  a  receiver  in  an  involuntary  bank- 
ruptcy proceeding  in  the  United  States  Dis- 
trict Court  On  November  18,  1905,  shortly 
after  the  receiver  took  possession  of  tbe 
property,  defendant  in  error  made  a  volun- 
tary assignment  for  the  benefit  of  creditors. 
The  order  of  the  United  States  Court  of  Ap- 
peals afflirmlng  the  decision  of  the  district 
court  dismissing  the  petition  was  entered 
November  25,  1906.  The  suit  on  this  bond 
was  begun  February  6,  1907.  The  cause  was 
submitted  to  tbe  trial  Judge  without  a  jury, 
and  judgment  entered  In  favor  of  plaintiff  in 
error.    The  cause  being  taken  to  tbe  Appel- 
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late  Conrt  for  the  First  District  by  writ  of 
error,  the  Judgment  of  the  trial  court  was  re- 
versed and  Judgment  entered  In  the  Appel- 
late Court  In  favor  of  the  defendant  In  error 
for  ^,000  debt  and  $5,000  damages.  There- 
after, on  a  petition  for  certiorari,  the  cause 
■was  brought  here  for  further  review. 

Plaintiff  In  error  has  moved  In  this  court 
to  BtrUce  the  bill  of  exceptions  from  the  flies, 
and  this  motion  was  taken  with  the  case. 
The  Judgment  was  rendered  In  the  municipal 
court  March  19,  1908.  On  the  same  day  an 
order  was  entered  that  a  bill  of  exceptions 
be  filed  In  40  days.  April  25,  1908,  the  tline 
for  filing  a  bill  of  exceptions  was  extended 
ao  days  from  April  28,  1908.  June  15,  1908, 
the  time  for  Sling  a  bill  of  exceptions  was 
extended  60  days  from  June  27th.  Septem- 
ber 28,  1908,  the  bill  of  exceptions  was  sign- 
ed and  was  filed  In  the  municipal  court  the 
same  date.  It  was  marked  as  follows :  "June 
25,  '08,  presented  for  signature. — John  H. 
Hume,  Judge."  It  was  filed  as  of  September 
28,  1908,  and  not  as  of  June  25th. 

It  Is  first  Insisted  that  the  motion  to 
strike  the  bill  of  exceptions  from  the  files 
should  be  sustained  because  section  38  of  the 
municipal  court  act  (Kurd's  Rev.  St.  1909,  c. 
37,  {  301)  permits,  In  first-class  cases  such  as 
this,  only  one  extension  of  time  for  filing 
the  bill  of  exceptions.  If  the  bill  of  excep- 
tions had  been  signed  and  sealed  by  the  judge 
when  It  was  presented  on  June  25,  1908,  no 
question  could  be  raised  as  to  Its  being  slgu- 
ed  within  the  time  required  by  statute. 
Haines  v.  Danderlne  Co.,  248  III.  259,  93  N. 
E.  743.  It  is  further  insisted  by  counsel  that 
the  bUI  of  exceptions  should  be  stricken 
because  It  was  filed  September  28,  1908, 
when  It  should  have  been,  filed  by  a  nunc  pro 
tunc  order  as  of  the  date  when  It  was  pre- 
sented to  the  trial  judge.  The  rule  Is  that. 
If  a  bill  of  exceptions  is  presented  to  the 
trial  judge  at  such  time  that  it  can  be  filed 
within  the  time  provided  by  the  order  of  the 
court,  the  party  will  not  be  prejudiced  by 
the  neglect  or  delay  of  the  Judge  to  sign  the 
bill  until  after  the  time  fixed  for  that  pur- 
pose has  expired.  If  the  date'  of  presentation 
appears  on  'the  bill  when  it  Is  signed  and 
sealed,  It  can  be  filed  nunc  pro  tunc  as  of 
the  date  of  such  presentation.  Hall  v.  Royal 
Neigbbors,  231  111.  1%,  83  N.  E.  145;  Un- 
derwood V.  Hossack,  40  111.  98;  Evans  v. 
Fisher,  5  GUm.  453;  Goodrich  v.  Cook,  81 
UL  41.  A  bin  of  exceptions  purports  to  be 
signed  at  the  time  the  exception  is  taken  in 
the  course  of  the  trial,  whether  It  Is  present- 
ed then  or  afterwards,  but,  if  it  is  presented 
within  the  time  as  extended  by  the  court 
and  that  fact  Is  shown  on  the  bill,  it  may  te 
afterwards  filed  as  of  that  date  within  a  rea- 
sonable time  after  it  is  actually  signed.  Hall 
r.  Royal  Neighbors,  supra.  Where  a  bill  of 
exceptions  Is  actually  signed  and  filed  10 
days  after  the  trial,  It  Is  not  necessary  to 
rendtt  it  effective  that  it  should  be  entered 


and  filed  nunc  pro  tunc  as  of  the  date  of  the 
trial.  Hunnlcutt  v.  Peyton,  102  U.  S.  333,  26 
L.  Ed.  113.  The  conrt  said  In  the  case  Just 
cited  that,  while  the  bill  might  be  signed  as 
of  the  date  of  the  Judgment  the  giving  of 
the  true  date  would  not  destroy  It;  that  "the 
reason  why  it  Is  required  that  bills  shall  be 
presented  for  signature  during  the  term  is 
that  the  rulings  made  may  be  fresh  In  the 
memory.  Are  they  any  more  fresh  in  his 
memory  when  he  antedates  the  bill  or  orders 
It  to  be  filed  as  of  the  date  of  the  trial  than 
wboi  be  gives  to  the  signature  and  filing 
their  true  date?  We  cannot  doubt  that  in  a 
multitude  of  cases  bills  of  exception  have 
been  signed  after  judgment  and  filed  without 
any  order  that  the  signature  and  filing'  be 
entered  nunc  pro  tunc,  but,  when  the  true 
time  of  the  signature  appeared,  Iiavlng  been 
treated  as  sufficient  whenever  they  have 
shown  that  the  exceptions  were  taken  during 
the  trial."  WhUe  it  Is  true  that  this  rea- 
soning was  applied  in  a  case  where  the  bill 
of  exceptions  was  signed  during  the  term,  it 
applies  with  equal  force  where  the  bill  of 
exceptions  is  actually  presented  to  the  Judge 
within  the  time  provided  by  the  order  of 
court,  for  it  is  conceded  that,  under  the  au- 
thorities, having  been  so  presented  It  could 
be  filed,  after  it  was  signed  and  sealed,  as 
of  the  date  when  it  was  so  presented,  the 
same  as  a  bill  of  exceptions  signed  and  seal- 
ed during  the  term  when  the  trial  was  had 
could  be  signed  and  sealed  during  the  term 
and  filed  as  of  the  date  of  the  trial.  As  a 
matter  of  proper  practice  the  judge  should 
have  dated  it,  after  signing,  as  of  the  date 
when  it  was  presented,  and  an  order  should 
have  been  procured  filing  it  as  of  that  date. 
At  the  most,  however,  the  failure  to  do  this 
was  only  an  irregularity,  and  does  not  render 
the  bill  of  exceptions  void.  Railway  Con- 
ductors' Benefit  Ass'n  v.  Leonard,  106  111. 
154,  46  N.  E.  756.  The  motion  to  strike  the- 
blU  of  exceptions  will  be  denied. 

It  is  insisted  that  there  was  no  breach  of 
the  bond  upon  which  this  suit  was  brought. 
It  was  given  pursuant  to  the  order  of  the 
United  States  District  Court,  which,  after 
reciting  that  the  appointment  of  a  receiver 
was  necessary  for  the  preservation  of  the 
estate,  provided  that  the  petitioning  credi- 
tors file  a  bond  in  the  sum  of  $5,000,  as  pro- 
vided by  statute,  before  said  receiver  should 
take  possession  under  the  appointment.  The 
condition  of  the  bond  given  was  that,  if  the 
receiver  was  appointed  and  seized  the  prop- 
erty, the  said  T.  B.  Hill  Company  should  be 
indemnified  "for  such  damages  as  it  shall 
sustain  in  the  event  such  seizure  shall  prove 
to  have  been  wrongfully  obtained,"  etc.  -  It 
is  provided  by  the  national  bankruptcy  act 
July  1,  1898,  c.  641,  30  Stat  547  (U.  S.  Comp. 
St  1901,  p.  8423),  In  section  3e,  that  on  an 
application  being  made  after  a  petition  has 
been  filed  to  adjudge  a  person  a  bankrupt, 
to  take  charge  of  the  property  of  said  bank- 
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rupt  prior  to  tbe  adjudication  and  pending 
a  hearing,  a  bond  shall  be  filed  conditioned 
"for  the  payment,  in  case  such  petition  is 
dismissed,  to  the  respondent,  his  or  her  per- 
sonal representatives,  all  costs,  expenses  and 
damages  occasioned  by  sucb  seizure,  taking 
and  detention  of  the  property,"  etc.  Sec- 
tion 69a  of  tbe  bankruptcy  act  provides  for 
the  taking  possession  oi  the  property  by  tue 
marshal  on  the  giving  of  a  bond  conditioned 
to  indemnify  the  bankrupt  "for  such  dam- 
ages as  he  shall  sustain  In  the  event  sucb 
seizure  shall  prove  to  have  been  wrongfully 
obtained."  The  bankruptcy  act  also  provides 
that  the  Supreme  Court  of  the  United  States 
shall  prescribe  all  necessary  rules  and  forms 
of  orders  and  the  procedure  for  carrying  the 
act  into  effect,  and  that  court  has  accord- 
ingly issued  a  number  of  general  orders, 
among  others  a  form  of  a  bond  when  the 
marshal  Is  directed  to  seize  the  property. 
That  court  has  also  provided  that  "the  sev- 
eral forms  annexed  to  these  general  orders 
shall  be  observed  and  used,  with  sucb  altem- 
tlons  as  may  be  necessary  to  suit  the  cir- 
cumstances In  each  particular  case." 

It  Is  conceded  that.  If  the  condition  of  this 
bond  had  been  in  accordance  with  section 
3e,  tbere  could  have  been  a  recovery  as  the 
petition  In  bankruptcy  was  dismissed,  but 
It  Is  argued  that  the  form  of  the  bond  cor^ 
responded  to  section  69a,  and  that  there  can 
be  no  damages  recovered  because  the  seizure 
by  the  receiver  was  not  proven  "to  have  been 
wrongfully  obtained."  While  the  language 
as  to  the  conditions  of  tbe  bonds  in  the  two 
sections  differs,  still,  as  the  appointment  of 
the  receiver  and  the  order  for  the  marshal 
to  take  possession  are  intended  to  accomplish 
the  same  object,  the  provisions  In  the  two 
clauses  should,  If  possible,  be  given  the 
same  interpretation.  Tbat  the  receiver  and 
the  marshal  take  possession  of  the  property 
for  substantially  the  same  purpose  is  shown, 
not  only  by  the  wording  of  subsection  8  of 
section  2  of  the  bankruptcy  act,  but  has  been 
so  held  by  the  courts.  Guaranty  Title  & 
Trust  Co.  V.  Pearlman  (D.  C.)  144  Fed.  550; 
Whitney  v.  Wenman,  198  tJ.  S.  539,  25  Sup. 
Ct  778.  49  I/.  Ed.  1157.  Manifestly  the  Su- 
preme Court  of  the  United  States  was  of  this 
opinion,  otherwise  a  special  form  of  bond 
would  have  been  prescribed  for  the  appoint- 
ment of  a  receiver  under  section  3e. 

We  have  already  held  in  Hill  Co.  ▼.  Con- 
tractors' Supply  &  Equipment  Co.,  94  N.  B. 
544,  that  the  United  States  District  Court 
had  Jurisdiction  of  the  parties  and  the  sub- 
ject-matter in  these  same  bankruptcy  pro- 
ceedings for  the  appointment  of  a  receiver, 
and  that,  therefore,  there  was  no  common- 
law  action,  unless  malice  and  lack  of  prob- 
able cause  could  be  shown,  growing  out  of 
such  appointment  of  the  receiver,  even  though 
the  bankruptcy  proceedings  were  subsequent- 
ly dismissed.  It  must  be  held,  therefore, 
that  section  3e  creates  a  new  cause  of  action 
whereby  damages  and  costs  may  be  recover- 


ed under  tlie  bond  required,  if  the  petition 
Is  dismissed  without  malice  and  probable 
cause  being  shown. 

It  is  further  Insisted  that  as  the  court  had 
Jurisdiction  the  seizure  of  the  property  was 
not  "wrongfully  obtained,"  under  the  condi- 
tion of  the  bond,  merely  because  the  peti- 
tion was  dismissed;  tliat  these  words  mean 
that  the  order  must  liave  been  obtained 
through  some  fraud  or  imposition  upon  the 
court  or  with  malice  and  lack  of  prol>able 
cause.  If  section  69a  were  the  only  provi- 
sion of  the  bankruptcy  act  on  tills  subject 
there  would  be  force  in  this  argument,  but 
in  the  light  of  the  common  purpose  of  tbe 
two  sections,  "wrongfully  obtained,"  in  sec- 
tion 69a,  should  be  held  to  Include  the  secur- 
ing of  an  order  of  seizure  when  thereafter 
the  petition  shall  be  dismissed.  The  two 
sections  could  then  fairly  be  interpreted  to 
provide  for  practically  tbe  same  bond,  as 
the  Supreme  Court  provides  In  its  rules, 
with  such  minor  changes  as  may  be  neces- 
sary to  suit  tbe  drcumstances,  such  as  sub- 
stituting the  word  "receiver"  for  "marshal." 
This  being  so,  the  seizure  of  the  property 
by  the  receiver  must  be  held  "to  have  been 
wrongfully  obtained." 

It  is  further  argued  that  there  could  be 
no  recovery  under  section  3e,  reading,  "coun- 
sel fees,  costs,  expenses  and  damages  shall 
be  fixed  and  allowed  by  the  court  and  paid 
by  the  obligors  In  said  bond,"  until  after 
the  damages  had  be«i  fixed  by  the  United 
States  court.  If  the  bond  given  had  been 
exi)resBly  conditioned  for  the  payment  of 
such  damages  as  should  be  first  allowed  by 
such  court,  then  tbere  would  have  been  no 
breach  of  the  bond  until  the  bankruptcy 
court  had  first  allowed  such  damages.  The 
construction  that  we  have  placed  upon  the 
bankruptcy  act  Justifies  the  conclusion  that 
such  allowance  is  not  a  condition  precedent, 
that  the  remedy  given  under  section  3e  is 
cumulative,  and  the  plaintiff  may,  if  be 
pleases,  pursue  this  remedy  on  the  bond. 
The  fact  that  the  plaintiff  in  error  is  a  sure- 
ty company  tends  to  strengthen  this  conclu- 
sion as  to  the  proper  construction  of  this 
bond,  for  its  liability  under  this  bond  is  to 
be  held  and  construed,  in  a  certain  sense,  as 
a  contract  of  insurance.  United  States  Fi- 
delity Co.  V.  First  Nat.  Bank,  2,'i3  111.  475,  84 
N.  B.  670;  Lesher  v.  United  States  Fidelity 
Co.,  239  111.  502,  88  N.  E.  208;  American 
Bonding  k  Trust  Co.  v.  Baltimore  &  Ohio  & 
Southwestern  Railroad  Co.,  124  Fed.  866,  60 
C.  C.  A.  62. 

Tbe  Contractors'  Supply  &  Equipment 
Company,  which  filed  the  petition  for  the  ap- 
pointment of  a  receiver,  consented,  in  writ- 
ing, that  the  plaintiff  in  error  could  inter- 
pose as  a  set-off  a  claim  due  it  from  defend- 
ant In  error.  It  is  contended  that  the  Appel- 
late Court  should  have  allowed  this  set-off. 
We  deem  it  a  sufficient  answer  to  this  con- 
tention to  state  that  we  find  no  proper  proof 
in  this  record  that  said  petitioning  creditor 
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-was  tlie  OTrner  of  any  Indebtedness  at-  tbe 
time  of  the  trial  of  this  canse  which  It  «oald 
transfer  to  plaintiff  in  error. 

It  Is'fnrther  arged  that  as  the  defendant 
In  error  made  a  volnntary  assignment  for 
tbe  benefit  of  its  creditors  two  months  after 
tbe  order  appointing  the  receiver,  and  said 
bond  was  only  to  Indemnuy  as  to  such  dam- 
ages as  should  come  to  defendant  in  error, 
no  damages  could  be  considered  as  to  this 
assignee.  The  assignor  in  this  case  retained 
an  Interest  in  its  property,  and,  notwith- 
standing the  assignment,  remains  liable  for 
debts.  After  their  payment,  the  remaining 
property,  if  any,  Ut  to  be  returned  to  it 
Wrongful  detention  of  the  property  after  the 
voluntary  assignment  would  therefore  "dam- 
age" the  defendant  in  error,  as.  that  word 
Is  used  in  this  bond. 

The  judgment  of  the  Appellate  Court  will 
be  afflrtaed. 

Judgment  affirmed. 


(250  IIL  ttl.) 

PEOPMJ  T.  GUKOUSKl  «t  at 

(Supreme  Court  of  Illinois.    April  19,  1911. 

Rehearing  Denied  June  7,  1011.) 

1.  Cbiminai.  Law  (gg  622,  1148*)— Sbparat* 
TbiaI/— Discretion   of  Court— Rrview. 

A  motion  for  a  separate  trial  in  a  crim- 
inal case  is  addressed  to  the  discretion  of  tlie 
court,  and,  unless  tliere  Is  a  clear  abuse  of  such 
discretion,  its  action  in  overruling  the  motion 
will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  CrimlDal 
l«w,  0>nt.  Dig.  ti  1380,  3050;  Dec.  Dig.  gS 
622,  1148.*] 

2.  Criminal  Law  (g  630*)— EviMa»o»— Con- 
rEssioNs — Admissibility. 

Confessions  made  by  defendants,  reduced 
to  writing  by  police  officers  who  spoke  defend- 
ants' language,  and  who  afterwards  translated 
the  confessions,  sentence  by  sentence,  to  defend- 
ants in  their  own  language,  whereupon  defend- 
ants signed  them,  were  admissible  In  evidence, 
though  defendants  contend  that  their  state- 
ments were  not  accurately  taken,  or  that  the 
writings  contain  statements  that  defendants  did 
not'  know  were  in  them  when  they  signed  them. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  g  630. •] 

8.  Criminai,  Law  (g  741*)— Evidencb— Con- 
fessions —  Weioht  and  Cbedit  —  JUBT 
Questions. 

The  weight  and  credit- to  be  given  to  con- 
fessions are  matters  for  the  jury. 

[Va.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  g  1716;   Dec.  Dig.  g  741.*] 

4.  HoMiciDK  (g  29*)  —  SuFnciKROT  or  Evi- 
dence. 

Evidence  that  defendants  conspired  with 
one  K.,  a  codefendant,  to  upset  a  bakery  wa^on 
belonging  to  a  baker  whose  men  were  on  strike, 
and  destroy  the  bread,  and  that  K.  was  to  at- 
tack the  driver,  and  that,  on  the  arrival  of  the 
wagon,  K.  shot  and  killed  the  driver,  su!;tained 
a  conviction  for  murder;  defendants  being  lia- 
ble for  the  acts  of  K.  done  in  furtherance  of 
the  common   object. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  g  47;   Dec.  Dig.  g  29.*] 

Error  to  Criminal  Court,  Cook  County; 
Richard  S.  TuthlU,  Judge. 


John  GnkonsU  and  others  were  oonvicted 
of  murder,  and  bring  error.    Affirmed. 

William  Prentiss,  for  plaintiffs  in  error. 
W.  H.  Stead,  Atty.  Gen.,  John  B.  W.  Way- 
man,  State's  Atty.,  and  Joel  C.  Fitch  (Robert 
B.  Crowe,  of  counsel),  for  the  People. 

FARMER,  J.  On  May  6,  1909,  between  8 
and  4  o'clock  in  the  morning,  Henry  Tletle- 
baum  was  fatally  shot  near  a  grocery  store 
at  756  West  Seventeenth  street,  in  the  city  of 
Chicago.  Tletlebaum  was  a  bakery  wagon 
driver  employed  by  Joseph  Blonski,  a  baker 
doing  business  at  642  Milwaukee  avenue.  At 
that  time  there  was  a  strike  going  on  among 
the  bakers  employed  by  Blonskl.  No  one 
other  than  the  parties  charged  with  tbe 
shooting  saw  it,  but  as  soon  as  tbe  shots 
were  fired  a  crowd  gathered  and  Tletlebaum 
was  picked  up  from  the  sidewalk  where  he 
bad  fallen  and  taken  to  a  hospital,  where  be 
died  a  short  time  afterwards.  A  hot  found  in 
the  vicinity  where  the  shooting  was  done  led 
to  the  arrest  of  Bladlslans  Nogawischi  tbe 
same  day,  and  from  Information  obtained 
from  him  John  Gukouskl  and  Alexander 
Krollkowskl  were  at  once  arrested,  and 
about  10  days  later  Wincenty  Karcz  was  ar- 
rested in  Atlanta,  Ga.,  and  brought  back  to 
Chicago.  At  the  May  term  of  the  criminal 
court  an  indictment  was  returned  against  all 
four  of  tbe  above-named  parties,  cbnrglng 
them  with  the  murder  of  Tletlebaum.  A 
trial  was  had  at  the  November  term  of  said 
court,,  the  defendants  were  found  gnllty  as 
charged  in  the  indictment,  and  the  puniph- 
ment  of  each  was  fixed  at  25  years  in  the 
penitentiary.  After  overruling  motions  for 
a  new  trial  and  in  arrest  judgment  was  ren^ 
dered  on  the  verdict.  A  writ  of  error  has 
been  sued  out  of  this  court  by  NogawlscbU 
Gukouskl,  and  Krollkowskl  to  review  that 
Judgm«it. 

At  the  beginning  of  tbe  trial,  on  October 
26,  1909,  counsel  for  Gukouskl,  Nogawischi, 
and  Krollkowskl  made  a  motion,  supported 
by  the  affidavit  of  Nogawischi,  for  a  separate 
trial  from  the  defendant  Karcz.  The  motion 
was  overruled,  and  this  action  of  the  court 
is  assigned  as  error.  At  a  previous  term  ail 
the  defendants  had  been  arraigned  and  en- 
tered pleas  of  not  guilty. 

[1]  Such  a  motion  is  addressed  to  tbe  dis- 
cretion of  tbe  court,  and  the  action  of  the 
court  In  overruling  the  motion  Is  not  subject 
to  be  reviewed  unless  there  Is  a  clear  abuse 
of  the  discretion.  Gillespie  v.  People,  176 
111.  238,  62  N.  E.  260;  Doyle  v.  People,  147 
111.  394,  35  N.  E.  872.  From  an  examination 
of  the  affidavit  upon  which  the  motion  was 
based  we  are  of  opinion  there  was  no  abuse 
of  discretion  by  the  court. 

[2]  Alleged  confessions  of  each  of  the  four 
defendants  were  offered  and  received  in  evi- 
dence. The  confession  of  Nogawischi  was 
made  to  Police  Officer  Kandzia  on  the  day 
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he  was  arrested,  and  before  either  of  the 
other  defendants  had  been  taken  Into  cus- 
tody. It  was  not  reduced  to  writing,  but  was 
testified  to  by  Capt.  Eandzla.  KroUkowaU 
and  Gukouakl  the  next  day  made  confes- 
sions, and  their  confessions  were  reduced  to 
writing  and  signed  by  them.  When  Karcz 
was  brought  back  to  Chicago  he  also  made 
a  confession,  which  was  reduced  to  writing 
and  signed  by  him.  KroUkowakl  and  Gu- 
kouskl  also  made  affldaylts  used  by  the  po- 
lice officers  In  extraditing  Karcz.  The  affida- 
vits purported  to  relate  the  circumstances  of 
the  shooting  of  Tletlebaum,  and  they  were 
sworn  to  by  the  parties  before  Judge  Hlmes, 
of  the  municipal  court.  It  is  contended  tbese 
confessions  and  affidavits  were  erroneously 
admitted  in  evidence  by  the  court 

All  the  defendants  were  Poles,  and  none  of 
them  but  Nogawlschi  could  speak,  read,  or 
understand  the  English  language.  Capt 
Kandzla  testified  that  Nogawlschi,  when 
brought  to  his  office  after  being  arrested,  was 
shown  the  hat  that  was  found  In  the  vicinity 
of  the  homicide,  and  said  it  was  bis,  and  said 
he  might  as  well  tell  it  all.  Witness  testified 
he  told  him  to  tell  the  truth,  and  inquired  of 
Nogawlschi  If  he  was  willing  to  have  his 
statement  reduced  to  writing  and  sign  it 
He  said  he  was  willing  to  do  so,  but  It  was 
not  written  out  or  signed.  Witness  and  No- 
gawlschi talked  in  the  Polish  language. 
Capt  Kandzla  testified  that  the  following 
day  Nogawlschi,  Erolikowskl,  and  Oukouaki 
were  all  in  his  office  at  one  time,  and  .in  the 
presence  of  each  other,  and  in  the  presence 
of  Sergeant  Hellinskl  and  Officer  Pawlowski, 
Nogawlschi  repeated  the  confession  or  state- 
■ment  mode  the  day  before  substantially  as 
he  made  it  the  first  time.  At  the  same  time 
Krolikowskl  and  Oukouskl  made  confessions, 
which  were  written  down  by  Capt  Kandzla 
in  the  English  language  and  were  afterwards 
translated  to  each  of  them  in  the  Polish  lan- 
guage, sentence  by  sentence,  and  signed  by 
Krolikowskl  and  Oukouskl,  respectively. 

Capt  Kandzla  testified  that  Nogawlschi 
said  in  the  presence  of  Krolikowskl  and  Ou- 
kouskl that  the  four  met  in  the  afternoon 
before  the  shooting,  and  agreed  to  go  out  to 
Seventeenth  street  to  upset  a  baker's  wagon ; 
that  they  met  Karcz  In  front  of  the  elevated 
station  on  Eighteenth  street,  In  the  vicinity 
where  the  homicide  was  committed,  about 
one  or  half  past  1  o'clock  in  the  morning; 
that  Karcz  then  said,  "Now,  let's  go  over 
and  upset  the  wagon.  I  know  the  place. 
and  I  am  the  bravest  man  of  us  all.  I  will 
do  the  attacking;"  that  they  went  to  Seven- 
teenth street,  near  Wood,  where  Blonskl's 
wagon  was  expected  to  deliver  bread;  that 
they  waited  there  about  two  hours  before  the 
wagon  came;  that  Nogawlschi,  Krolikowskl, 
and  Gukouskl  hid  alongside  the  house,  while 
Karcz  remained  in  front,  and,  when  the  wag- 
on came,  Karcz  began  shooting  at  the  driver. 
The  other  three  started  to  run,  and  Noga- 
wlschi lost  his  bat    Capt.  Kandzla  testified 


that,  after  Nogawlschi  had  made  this  state- 
ment in  the  presence  of  Krolikowskl  and  Gu- 
kouskl, they  said  it  was  correct.  Witness 
then  asked  Krolikowskl  and  Oukouskl  If  they 
would  make  a  statement  and  have  it  written 
down,  and  they  said  they  would.  Witness 
testified  he  told  them  tbey  did  not  have  to 
make  any  statement  if  they  did  not  wish, 
and  that  if  they  did  make  it  It  might  be 
used  against  them.  Tliey  expressed  them- 
selves as  willing  to  make  the  statement 
Capt  Kandzla  testified  they  each  talked  in 
Polish,  and  that  he  translated  their  state- 
ments into  English  and  wrote  them  down. 
After  completing  the  statements  he  translat- 
ed them,  sentence  by  sentence,  into  the  Po- 
lish language  to  the  parties,  and  they  were 
then  signed  by  the  parties,  respectively.  No- 
gawlschi was  present  when  these  statements 
were  made,  translated,  and  signed. 

Sergeant  Hellinskl  testified  he  was  a  Pole 
and  understood  and  spoke  the  Polish  Ian-, 
guage;  that  he  was  present  when  the  state- 
ments were  made  by  Krolikowskl  and  Ou- 
kouskl to  Capt  Kandzla  and  written  down  by 
him ;  and  that  Capt.  Kandzla  translated  the 
statements  from  English  into  Polish  before 
they  were  signed.  The  witness  testified  he 
himself  read  the  statement  of  Krolikowskl. 

[3]  There  is  no  evidence  whatever  that 
these  confessions'  or  statements  were  not 
freely  and  voluntarily  made.  The  defendants 
all  testified  in  their  own  behalf,  and  did  not 
deny  that  they  made  statements  about  the 
circumstances  of  the  shooting  freely  and  vol- 
untarily, but  they  claim  the  statements  they 
made  were  not  taken  down  accurately  by 
Capt  Kandzla,  or,  at  least,  that  they  did  not 
know  when  they  signed  them  that  they  con- 
tained certain  matters  that  were  in  the  papers 
when  they  were  introduced  In  evidence.  The 
written  statements  signed  by  Krolikowskl  and 
Oukouskl  the  day  following  their  arrest  pur- 
ported to  be  In  their  language,  respectively. 
The  circumstances  under  which  they  were 
made  and  signed  entitled  them  to  be  admit- 
ted In  evidence.  The  value  of  confessions  as 
evidence  depends  upon  the  circumstances  un- 
der which  they  were  made.  The  jury  had  all 
the  circumstances  before  them,  and  the  weight 
and  credit  to  be  given  to  the  oral  confession 
of  Nogawlschi  and  the  written  confessions 
or  statements  by  Krolikowskl  and  Oukouskl 
were  matters  for  them  to  determine. 

The  substance  of  Krollkowski's  signed  state- 
ment was  that  about  1  o'clock  on  the  morn- 
ing of  the  shooting  Karcz  proposed  to  the  oth- 
er three  that  they  all  go  to  Seventeenth 
street  to  upset  a  bakery  wagon  and  destroy 
the  bread,  and  this  was  agreed  to.  Karcz 
said  he  was  the  bravest  man,  and  would  at- 
tack the  driver.  Karcz  met  the  other  three 
in  front  of  the  elevated  station  at  Eighteenth 
street  and  the  four  of  them  went  to  the 
grocery  store  where  the  bakery  wagon  was 
expected  to  deliver  bread.  They  waited  about 
an  hour,  bidden  alongside  the  building,  be- 
fore the  wagon  came.    When  the  wagon  came. 
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Karcz  Jumped  ont  and  began  to  sboot  at  the 
drlTer.  Krolikowskl  didn't  know  how  many 
shots  were  fired.  When  he  heard  them,  he 
ran  awfly  and  went  home.  He  did  not  know 
Karcz  had  a  pistol.  Karcz  told  him  the 
driver  was  driving  for  BlonskI,  whose  bakers 
were  on  a  strike.  The  statement  of  Gnkouskl 
was  not  entirely  in  the  same  language  as 
tbat  of  Krolikowskl,  but  In  their  material  fea- 
tures the  two  statements  were  substantially 
the  same. 

While  the  affidavits  sworn  to  before  Judge 
Hlmes  by  Krolikowskl  and  Gnkouskl  are  not 
in  the  exact  language  of  their  signed  state- 
ments, they  are  substantially  so;  the  only 
difference  being  that  In  the  affidavits  they  say 
Karcz  said  he  was  the  "heaviest"  man  and 
would  attack  the  driver,  while  In  the  signed 
statements  "bravest"  is  used  Instead  of 
"heaviest."  Police  Officer  Pawlowskl  testified 
be  was  present  when  Krolikowskl  and  Gnkou- 
skl signed  and  swore  to  the  affidavits  before 
Judge  Hlmes,  that  they  were  read  over  and 
translated  by  him  correctly  In  the  Polish  lan- 
guage, and  the  parties  were  told  that  they 
need  not  sign  them  if  they  did  not  want  to. 
Judge  Hlmes  testified  he  remembered  swear- 
ing the  parties  to  the  affidavits,  that  he  be- 
lieved they  were  read  over  to  the  parties  and 
they  were  made  to  understand  them  before 
they  were  signed,  but  he  would  not  be  pos- 
itive as  to  that.  His  t)e8t  recollection  was 
that  they  were.  We  think  under  the  proof 
they  were  properly  admitted  In  evidence. 

Karcz'B  statement  was  made'  the  day  he 
returned  from  Georgia  to  Chicago.  He  said 
he  met  the  other  three  defendants  at  the 
elevated  station  on  Eighteenth  street  and 
asked  than  what  they  were  doing,  and  one  of 
them  said  they  were  going  to  upset  Blonski's 
wagon.  Karcz  said  he  would  go  with  them, 
and  they  went  to  Seventeenth  street  near 
Paulina  street.  Karcz  stopped  In  front  of  a 
grocery  store,  and  the  other  three  went  be  did 
not  know  where.  He  lit  a  cigarette,  and, 
when  the  wagon  came,  he  Jumped  to  the 
driver,  and  told  him  to  keep  still  and  not 
move.  The  driver  made  a  motion  as  If  to 
reach  for  his  pocket,  and  Karcz  drew  his 
revolver  and  fired  three  shots  at  him.  He 
then  ran  away.  He  threw  his  revolver  away, 
and  when  be  got  home  told  one  of  the  board- 
ers what  bad  happened.  The  boarder  told 
him  he  had  better  go  to  Atlanta,  Ga.,  and 
he  went  there.  He  did  not  know  the  driver, 
but  knew  that  it  was  Blonski's  wagon,  and 
knew  that  Blonski's  bakers  were  on  a  strike. 
They  were  all  bakers  by  trade,  and,  as  we 
understand  it,  members  of  the  Bakers'  Union. 
Karcz  testified  on  the  trial,  and  denied  the 
correctness  of  the  statement  written  down  by 
Capt.  Kandzla.  He  did  not  deny  making  a 
statement  and  that  It  was  writt^i  down  by 
Oapt.  Kandzla,  but  denied  that  as  written 
down  it  was  correct.  He  testified  that,  when 
he  met  ■  the  other  three  defendants  at  the 
Blghteenth  street  station,  he  did  not  know 
where  they  were  going;    that  he  Inquired 


of  them,  and  they  told  him  they  had  a  friend 
on  Wood  street  and  asked  him  to  go  with 
them ;  that,  when  they  came  to  Wood  street, 
they  all  took  a  drink  of  whisky  out  of  a 
bottle  Gnkouskl  was  carrying,  and  then  went 
around  a  house;  that  Nogawischi  said  be 
would  go  and  find  out,  and  went  out  some- 
whera  Karcz  -asked  Krolikowskl  what  they 
were  waiting  for,  and  he  said  Blonski's  wag- 
on. Nogawischi  then  came  back  and  said, 
"He  is  coming."  The  three,  Nogawischi, 
Krolikowskl,  and  Gukouskl,  then  Jumped  out 
toward  the  wagon  and  Nogawischi  drew  his 
revolver.  All  three  of  them  ran  after  the 
wagon  and  Nogawischi  was  shooting.  Karcz 
then  ran  toward  Paulina  street  and  went 
home.  He  testified  that.  Nogawischi  and 
Krolikowskl  came  to  his*  place  and  said  to 
him  that,  if  he  ever  told  anybody  about  what 
happened,  they  would  kill  him. 

Plaintiffs  in  error  all  testified  on  the  trial. 
They  daiied  stating  to  Capt  Kandzla  that 
the  four  defendants  wMit  to  the  grocery  store, 
by  agreement,  to  turn  over  the  bakery  wagon 
and  destroy  the  bread.  In  substance  their 
testimony  was  that  Karcz  asked  them  to  go 
with  him,  but  they  did  not  at  the  time  know 
he  contemplated  anything  more  than  talking 
with  the  driver  of  the  bakery  wagon.  When 
he  spoke  of  taming  the  wagon  over  and  ■ 
destroying  the  bread,  they  remonstrated  with 
him  against  it,  and,  when  he  insisted  upon 
doing  BO,  they  stopped  some  little  distance 
before  reaching  the  grocery  store  and  shortly 
afterwards  heard  a  number  of  shots  fired. 
They  then  went  home. 

The  foregoing  is  the  substance  of  the  ma- 
terial testimony  upon  which  the  verdict  and 
Judgment  were  based.  It  will  be  seen  the  tes- 
timony of  plaintiffs  in  error  on  the  trial  was 
In  confilct  with  that  of  Karcz,  and  the  testi- 
mony of  all  of  them  was  in  conflict  with 
their  written  Confessions  and  that  of  Noga- 
wischi with  his  oral  confession.  It  was  the 
province  of  the  Jury,  therefore,  to  determine 
whether  the  testimony  of  the  parties  on  the 
trial  or  their  confessions  and  the  affidavits  of 
two  of  them  made  before  the  trial  were 
true. 

[4]  It  is  very  earnestly  contended  by  coun- 
sel for  plaintiffs  In  error  that  if  the  written 
statements  or  confessions  of  Krolikowskl  and 
Gukouskl  and  their  affidavits,  and  also  the 
oral  confession  of  Nogawischi,  be  accepted  as 
true,  they  are  Insufficient  to  sustain  the  con- 
viction of  plaintiffs  in  error  of  the  crime  of 
murder.  It  is  argued  these  confessions  show 
that  murder  was  not  in  their  minds  or  con- 
templation ;  that  their  only  purpose  in  going 
to  the  place  where  the  shooting  occurred  was 
to  upset  the  bakery  wagon  and  destroy  the 
bread  In  it;  that  th^  had  no  knowledge 
Karcz  had  a  pistol  or  contemplated  shooting 
the  driver  of  the  wagon,  and  his  doing  so 
was  a  great  surprise  to  them.  According  to 
the  confessions  of  the  plaintiffs  in  error,  the 
agreement  was  that  they  were  to  go  to  the 
store  where  Tietlebaum,  the  driver  of  Blon- 
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skl'B  bakery  wagon,  was  expected  to  deliver 
breud,  and  npon  his  arrival  tbere  they  'were 
to  upset  the  wagon  and  destroy  Its  contents, 
and  Earcz,  either  on  account  of  being  the 
"bravest"  or  the  "heaviest"  man  of  the  fbnr, 
was  to  attack  the  driver.  The  agreement 
contemplated,  not  only  upsetting  the  wagon 
and  destroying  Its  contents,  but  personal  vio- 
lence to  the  driver  of  It.  If  their  confessions 
are  to  be  believed,  plaintiffs  In  error  antici- 
pated that,  in  accompllBhlng  their  object  of 
upsetting  the  wagon  and  destroying  the 
bread,  It  would  be  necessary  also  to  assault 
the  driver.  They  must  be  presumed,  there- 
fore, to  have  Intended  to  use  whatever  means 
might  appear  necessary  to  overcome  any  re- 
sistance'of  the  driver  of  the  wagon  In  at- 
tempting to  protecf  It  and  Its  contents,  and 
to  prevent  plaintiffs  In  error  and  Karcz  from 
accomplishing  their  purpose.  It  was  not  nec- 
essary that  they  should  have  expressly  agreed 
to  take  the  life  of  the  driver  of  the  wagon  la 
order  to  render  all  of  them  liable  for  the  act 
of  Karcz  In  shooting  him.  They  bad  entered 
Into  a  conspiracy  to  perform  an  unlawful  act 
— to  commit  a  crime.  They  contemplated 
that  violence  to  the  person  of  the  driver 
would  be  necessary  for  the  carrying  out  of 
their  conspiracy  and  common  purpose.  In 
■  such  case  the  law  makes  all  the  conspirators 
liable  for  the  acts  of  one  done  in  furtherance 
of  the  common  object 

In  Brennan  v.  People,  15  111.  511,  It  was 
said :  "The  prisoners  may  be  guilty  of  mur- 
der, although  they  neither  took  part  In  the 
killing  nor  assented  to  any  arrangement  hav- 
ing for  Its  object  the  death  of  Story.  It  Is 
sufficient  that  they  combined  with  those  com- 
mitting the  deed  to  do  an  unlawful  act,  such 
as  to  beat  or  rob  Story,  and  that  be  was  kill- 
ed In  the  attempt  to  execute  the  common 
purpose.  If  several  persons  conspire  to  do 
an  unlawful  act  and  death  happens  In  the 
prosecution  of  the  common  object,  all  are 
alike  guilty  of  the  homicide.  The  act  of  one 
of  them  done  In  furtherance  of  the  original 
design  Is  In  consideration  of  law  the  act  of 
all."  In  Lamb  v.  People,  96  111.  73,  It  was 
said:  "Where  the  accused  Is  present  and 
commits  a  crime  with  bis  own  hands  or  aids 
and  nl^ets  another  in  Its  commission,  he  may. 
In  either  case,  be  considered  as  expressly  as- 
senting thereto.  So  where  he  has  entered 
into  a  conspiracy  with  others  to  commit  a 
felony  or  other  crime  under  such  circum- 
stances as  will,  when  tested  by  experience, 
probably  result  In  the  unlawful  taking  of 
human  life,  he  must  be  presumed  to  have 
understood  the  consequences  which  might 
reasonably  be  exjwcted  to  flow  from  carrying 
Into  effect  such  unlawful  combination,  and 
also  to  have  assented  to  the  doing  of  what- 
ever would  reasonably  or  probably  be  neces- 
sary to  accomplish  the  objects  of  the  con- 
spiracy, even  to  the  taking  of  life.  •  •  • 
The  principle  whldi  underlies  and  controls 
cases  of  this  character  is  the  elementary  and 
very  familiar  doctrine,  applicable  alike  to 


crimes  and  mere  civil  Injuries,  that  every 
person  must  be  presumed  to  Intend,  and  is 
accordingly  held  responsible  for,  the  prob- 
able consequences  of  his  own  acts  or  conduct. 
When,  therefore,  one  enters  Into  an  agree- 
ment with  others  to  do  an  unlawful  act,  he 
Impliedly  assents  to  the  use  of  such  means 
by  his  co-consplrators  as  is  necessary,  ordi- 
nary, or  usual  In  the  accomplishment  of  an 
act  of  that  character.  But  beyond  this  his 
implied  liability  cannot  be  extended.  So  If 
the  unlawful  act  agreed  to  be  done  is  dan- 
gerous or  homicidal  in  its  character,  or  if  its 
accomplishment  will  necessarily  or  probably 
require  the  use  of  force  and  violence  which 
may  result  in  the  taking  of  life  unlawfully, 
every  party  to  such  agreement  will  be  held 
criminally  liable  for  whatever  any  of  his  co- 
conspirators may  do  In  furtherance  of  the 
common  design,  whether  be  is  present  or 
not." 

In  Wharton  on  Criminal  Law,  S  220,  It  la 
said:  "It  Is  not  necessary  that  the  crime 
shonid  be  part  of  the  original  design.  It  is 
enough  if  it  be  one  of  the  Incidental,  prob- 
able consequences  of  the  execution  of  that 
design,  and  should  appear  at  the  moment  to 
one  of  the  participants  to  be  expedient  for 
the  common  purpose.  Thus  where  A.  and  B. 
go  out  for  the  purpose  of  robbing  O.,  and 
A.,  in  pursuance  of  the  plan  and  In  execution 
of  the  robbery,  kills  C,  B.  is  guilty  of  the 
murder.  In  such  cases  of  confederacy  all 
are  responsible  for  the  acts  of  each,  if  done 
in  pursuance  of  the  common  design.  This 
doctrine  may  seem  hard  and  severe,  but,  as 
has  been  well  argued,  has  been  found  neces- 
sary to  prevent  persons  engaged  in  riotous 
combinations  from  committing  murder  with 
impunity,  for,  where  such  illegal  associates 
are  numerous,  it  would  scarcely  be  practica- 
ble to  establish  the  Identity  of  the  Individual 
actually  guilty  of  a  speclflc  wrong."  In  1 
McClain  on  Criminal  Law,  i  196,  the  author 
says :  "It  results  from  the  principle  stated 
in  the  preceding  section  that  every  one  con- 
nected with  carrying  out  a  common  design  to 
commit  a  criminal  act  is  concluded  and  bound 
by  the  act  of  any  member  of  the  combination 
perpetrated  In  the  prosecution  of  the  common 
design.  But  it  is  not  necessary  that  the 
crime  committed  shall  have  been  originally 
Intended.  Bach  is  accountable  for  all  the 
acts  of  the  others  done  in  carrying  out  the 
common  purpose,  whether  such  acts  were 
originally  contemplated  or  not.  If  they  were 
the  natural  and  proximate  result  of  carrying 
out  such  purpose,  and  the  question  whether 
the  result  Is  the  natural  and  probable  effect 
of  the  wrongful  act  intended  is  for  the  jury. 
Thus,  if  several  persons  agree  to  commit  and 
enter  upon  the  commission  of  a  crime  involv- 
ing danger  to  human  life,  such  as  robbery,  or 
assault  and  battery,  or  resisting  an  officer  or 
resisting  arrest,  all  are  criminally  accounta- 
ble for  death  caused  in  the  common  enter- 
prise. Thus,  also,  if  the  unlawful  enterprise 
is  likely  to  meet  violent  resistance,  all  will  be 
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liable  for  a  fdonlona  Msavlt  committed  by 
one  of  their  nmnber  In  consequence  of  audi 
resistance,  and  If  the  common  design,  In  gen- 
eral. Involves  acts  of  violence,  all  who  par- 
ticipate In  the  common  plan  are  equally  an- 
swerable for  acts  of  others  done  In  pursu- 
ance thereof,  although  the  result  was  not 
specially  Intended  by  them  all." 

If  the  Jury  believed  the  confessions  of 
platntltr  In  error  to  be  true — and  we  are  un- 
able to  say  they  were  not  warranted  In  doing 
80 — they  were  Justified,  under  the  law.  In 
finding  them  guilty  of  the  murder  of  Tletle- 
baum. 

There  was  no  error  In  the  giving  or  refus- 
ing of  Instructions  of  such  prejudicial  nature 
as  to  Justify  a  reversal  of  the  judgment,  and 
It  Is  affirmed. 

Judgment  afllrmed. 


(Bt  m.  13B.) 
PEOPLE  V.  CLEMINSON. 

(Supreme  Oonrt  of   lUinoIa.     April  19,  1911. 
Rehearing  Denied  June  7,  1911.) 

1.  HoMiciDB  (I  236*)— Post  Moktem  ExAia- 

RATION— SumClKNCT. 

Evidence  in  a  murder  trial  hM  to  show 
that  a  post  mortem  examination  was  made  with 
sufficient  thoroughness  to  establish  death  by 
chloroform. 

(Ed.  Note.— For  other  cases,  see  Homldde, 
Gent.  Dig.  {§  495-499 ;   Dec.  Dig.  g  236.*] 

2.  HoiaoiDB  (8  264*)— Witnesses— ESamiwa. 

WON. 

la  a  murder  trial,  it  was  error  for  the 
court,  at  the  request  of  the  state,  to  call  and 
examine  witnes-ses  who  were  not  eyewitnesses 
of  the  homicide,  where  the  only  reasons  assigned 
were  that  the  state  did  not  care  to  vouch  for 
the  truth  of  their  testimony  and  desired  to  cross- 
examine  them,  and  that  one  of  the  witnesses 
was  accused's  employ^. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Dec.  Dig.  I  264.*] 

8.  Witnesses  (§§  330,  382*)— Cboss-Bxamina- 

TiON— Impeachment. 

In  a  murder  trial,  cross-examination  by  the 
state  tending  to  degrnde  a  witness  who  had  had 
friendly  relations  with  accused,  and  who  was 
called  and  examined  by  the  court,  and  permit- 
ting evidence  impeaching  her  statements,  not 
bearing  upon  accused's  guilt,  was  error. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent.  Dig.  SS  1106-1108,  1223;  Dec.  Dig.  |$ 
830,  382.  •] 

4.  HoMiciDB  ({  163*)  — Evidence  — Adhissi- 

BILITT. 

In  a  trial  for  Dzoricide,  it  was  error  to 
permit  the  state  to  show  evidence  of  accused's 
general  immoral  character,  and  that  he  had  per- 
formed abortions. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  U  310-317;   Dec.  Dig.  (  163.*] 

5.  Homicide  (i  338*)— Habmxess  E^bbob- Ad- 
mission or  Evidence. 

A  conviction  of  murder  will  not  be  reversed 
for  erroneous  admission  of  evidence,  where  guilt 
is  shown  beyond  reasonable  doubt  by  competent 
evidence. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  SI  709-713;   Dec.  Dig.  {  338.*] 


6.  Homicide  (|  286*)— TTxorigide— E^tidenos 

— SUFFlCIEHCy. 

Evidence  held  to  show  uxoricide  by  chloro- 
forming. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  §f  495-499;   Dec.  Dig.  i  236.*] 

Vickers,  O.  J,,  and  Cooke  and  Dunn,  JJ,, 
dissenting. 

Error  to  Criminal  Court,  Cook  County; 
William  H.  McSurely,  Judge. 

Haldane  Cleinlnson  was  convicted  of  mar* 
der,  and  he  brings  error.    Affirmed. 

Burres  &  McKlnley  (Elijah  D.  Zollne,  of 
counsel),  for  plaintiS  in  error.  W.  H.  Stead, 
Atty.  Gen.,  and  John  E.  W.  Wayman,  State's 
Atty.  (John  E.  Northup  aud  William  A,  Rlt- 
tenhouse,  of  counsel),  for  the  People. 

FARMER,  J.  Plaintiff  In  error  (who  will 
hereafter  be  called  defendant)  was  Indicted  In 
Cook  county  for  the  murder  of  his  wife,  Nora 
Jane  CHemlnson,  In  the  city  of  Chicago,  on 
the  30th  day  of  May,  1909.  The  first,  second, 
third,  fifth,  sixth,  and  seventh  counts  of  the 
Indictment  charged  the  defendant  murdered 
his  wife  by  administering  chloroform  to  her, 
and  the  fourth  charged  the  death  was  caused 
by  administering  a  poison,  the  character  of 
which  was  to  the  grand  Jurors  unknown. 
Defendant  pleaded  not  guilty,  and  after  a 
trial  lasting  substantially  a  month  the  Jury 
found  him  guilty  of  murder,  and  fixed  his 
punishment  at  Imprisonnlent  for  life  In  the 
penitentiary.  Motions  for  a  new  trial  and  in 
arrest  of  Judgment  were-  overruled  and  Judg- 
ment rendered  on  the  verdict.  This  writ  of 
error  Is  sued  out  by  defendant  to  reverse  the 
Judgment  of  conviction. 

Defendant  was  married  to  Nora  Jane  Mor- 
gan In  Michigan  on  Thanksgiving  day,  1903. 
At  that  time  both  parties  resided  with  their 
parents  on  farms  near  South  Haven,  Mich. 
Their  first  child  was  bom  in  September,  1904. 
A  few  weeks  after  that  event,  defendant  went 
to  Chicago  to  study  medicine.  Shortly  after- 
wards his  wife,  his  mother,  and  father  moved 
to  (Thlcago,  and  the  two  families  lived  to- 
gether about  three  years.  Another  son  was 
bom  to  defendant  aud  his  wife  In  June,  1906, 
aud  some  time  afterwards  defendant,  his 
wife,  and  children  moved  Into  a  flat  about 
eight  blocks  distant  from  the  defendant's  ra- 
ther and  mother.  Defendant  was  pursuing 
his  medical  studies  and  assisting  in  support- 
ing his  family  by  working  at  different  kinds 
of  employment.  Defendant's  family  and  that 
of  his  parents  visited  each  other  very  often, 
bnd  they  usually  had  their  dinners  together 
on  Sundays  at  the  home  of  defendant's  pai^ 
ents.  In  August  or  September,  1908,  defend- 
ant and  bis  wife  moved  to  another  flat  about 
five  blocks  distant  from  his  parents'  home. 
Defendant  graduated  in  medicine  In  1908,  and 
in  September  of  that  year  engaged  in  the 
practice  of  his  profession.  About  6  o'clock  in 
the  morning  of  May  30,  1909,  the  defendant 
telephoned  Dr.  Hullborst,  who  lived  a  few 
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blocks  distant,  to  come  to  his  honae.  Dr. 
Hullborst  testified  the  defendant  said  to  him 
over  the  telephone,  "Gome  dovra  to  the  house 
as  soon  as  yoa  can.  It  looks  as  tf  an  earth- 
quake had  struck  the  place.  We  have  been 
done  up."  Dr.  Hullhorst  went  at  once  arriv- 
ing at  defendant's  house  about  10  minutes 
past  5. '  The  door  was  not  fastened,  and  the 
doctor  walked  In  without  knocking  or  ringing 
the  bell.  Dr.  Hullhorst  had  attended  defend- 
ant's wife  when  she  gave  birth  to  her  second 
child.  He  testified  when  he  went  In  the 
house  defendant  was  lying  on  the  floor  in  the 
dining  room,  dressed  In  pajamas  and  a  bath- 
robe. He  inquired  of  defendant  what  was  the 
matter,  and  defendant  replied,  "We  have  been 
done  up.  We  have  been  robbed.  We  have 
been  chloroformed."  The  doctor  asked  him 
where  his  wife  was.  He  replied  she  was  In 
the  bedroom,  and  said,  "I  don't  know  what  is 
the  matter  with  her.  I  believe  she  is  dead." 
The  doctor  went  to  the  liedroom  end  found 
her  body  on  tbe  bed.  She  was  dead,  cold  and 
rigid,  and  tbe  doctor  gave  it  as  bis  opinion 
that  she  had  been  dead  four  or  five  hours. 
The  doctor  thra  went  back  in  the  room  where 
defendant  was  and  informed  bim  his  wife 
was  dead.  He  asked  defendant  to  tell  bim 
about  it,  and  defendant  said  he  did  not  know 
how  it  happened ;  that  he  awoke  In  the  night 
and  felt  as  if  he  had  been  sick  and  feverish 
all  night ;  that  he  touched  his  wife  with  his 
foot  and  found  she  was  cold;  that  be  then 
Jumped  out  of  bed,  and  hardly  knew  what 
had  happened  since.  The^  doctor  testified  he 
then  examined  defendant,  felt  his  pulse,  and 
found  it  was  accelerated,  fast,  strong,  ^nd 
full.  He  had  no  fever,  and  the  doctor  dld'Uot 
then  prescribe  anything  for  him.  There  were 
no  indications  that  he  had  been  chloroformed 
and  the  doctor  found  no  receptacle  containing 
chloroform.  Deceased  was  lying  on  her  left 
side  on  the  front  of  the  bed,  near  the  edge. 
Her  head  was  thrown  back  slightly,  and  her 
mouth  was  open.  The  left  band  was  utder 
her  face  and  the  right  on  her  breast .  Her 
legs  were  slightly  flexed.  On  the  back  of  the 
bed  the  covers  were  thrown  back,  and  it  ap- 
peared as  If  some  one  had  occupied  that  part 
of  the  bed.  The  bed  covers  were  over  the 
body  of  the  deceased  up  to  the  face,  but  were 
not  over  the  face.  Half  of  a  napkin  was  found 
under  the  face  of  the  deceased  and  another 
half  under  the  sheet  at  the  back  of  the  bed, 
next  the  wall.  They  were  apparently  parts 
of  the  same  napkin.  Dr.  Hullhorst  smelled 
both  pieces,  but  could  detect  no  odor.  On  the 
sheet  at  the  back  of  the  bed  was  a  dark- 
colored  stain,  but  the  doctor  did  not  examine 
It  carefully.  He  then  talked  again  with  de- 
fendant, who  said,  "This  is  tough,"  but  that 
be  could  stand  it  if  it  were  not  for  the  boys. 
Defendant  told  the  doctor  If  there  was  any 
occasion  for  an  undertaker  to  call  Fred  Rob- 
erts. The  doctor  replied  it  was  not  a  case  for 
the  undertaker,  but  for  the  coroner.  He  had 
previously  notified  tbe  police  station.  Two 
police  officers,  Wood  and  Smith,  arrived  about 


6  o'clock,  while  Dr.  Hullhorst  was  still  at  de- 
fendant's house.  Shortly  afterwards  defend- 
ant's mother  and  his  wife's  sister.  Miss  Ce- 
celia Morgan,  who  boarded  with  defendant's 
parents,  came.  Later  Roberts,  the  undertak- 
er, came,  but  the  police  officers  would  not  al- 
low him  to  go  Into  the  house  and  take  charge 
of  the  body.  Dr.  Hullhorst  further  testified 
that,  when  he  entered  defendant's  residence, 
he  found  the  drawers  had  been  taken  out  of 
the  furniture  and  papers  and  books  scattered 
over  tbe  floor.  In  the  dining  room  the  draw- 
ers had  been  drawn  out  of  the  sideboard  and 
linen  scattered  over  the  floor.  In  the  bed- 
roomthe  drawers  Iiad  be&n  taken  out  of  tbe 
dresser  Euid  clothing  scattered  over  tbe  room. 
Defendant  told  the  doctor  they  had  been 
robbed  of  silverware  and  $40  or  $50.  De- 
scribing more  fully  defendant's  condition 
when  he  found  him  lying  on  the  floor,  tbe  doc- 
tor said  he  was  gaging,  trying  to  vomit,  and 
crying,  but  he  saw  him  vomit  nothing  but 
saliva.  The  doctor  got  him  up  and  placed 
him  on  a  couch.  Afterwards  he  dressed.  All 
the  windows  in  the  house  were  closed,  except 
one,  and  that  was  open  about  an  inch.  The 
doctor  gave  it  as  bis  opinion  the  defendant 
was  feigning  the  symptoms  he  manifested. 

Policeman  Wood  testified  he  arrived  at  de- 
fendant's house  about  6:45.  He  described 
how  the  drawers  were  pulled  out  of  the  fur- 
niture and  their  contents  scattered  over  the 
floor,  and  tbe  jewelry  case  open  and  empty. 
He  testified  there  were  a  great  many  half- 
burnt  matches  scattered  over  the  fioor  in  all 
the  rooms.  When  he  arrived  defendant  was 
lying  on  the  floor,  but  he  did  not  talk  to  him 
until  after  be  had  gone  into  tbe  bedroom  and 
viewed  the  body  of  deceased.  He  described 
her  position  the  same  as  Dr.  Hullhorst  He 
testified  he  then  went  back  into  tbe  room 
where  defendant  was  and  asked  him  to  tell 
what  had  occurred ;  that  defendant  replied, 
"Xou  are  a  reporter,  and  I  will  not  talk  with 
you,"  and  turned  his  face  away  and  gagged. 
He  testified  that  be  and  bis  fellow  policeman 
made  a  systematic  search  of  the  house,  and 
that  they  found  footprints  outside  the  house 
under  the  window  of  the  bedroom  where  the 
body  of  Mrs.  Cieminson  lay.  They  then  went 
into  the  bouse  and  procured  defendant's 
left  shoe  and  fitted  it  into  tbe  tracks  that 
led  up  to  tbe  window.  They  then  discovered 
that  tbe  track  of  the  right  foot  was  deeper 
than  that  of  tbe  left  They  then  procured  tbe 
right  shoe  and  placed  it  in  the  tracks,  and 
found  that  it  fitted  them  exactly.  They  ex- 
amined the  windows  and  screens  to  see  if 
they  bad  been  forced  open  and  found  them 
Intact  except  one  screen  in  the  dining  room 
window  bad  been  removed  and  was  on  the 
sidewalk.  Tbe  witness  then  again  asked  de- 
fendant what  had  happened,  and  he  replied, 
"Somebody  must  have  been  tn  the  house,"  and 
inquired  where  they  got  In.  The  witness  re- 
plied be  did  not  know,  and  defendant  said 
they  must  have  gotten  in  through  tbe  win- 
dow because  the  screen  was  out    Tlie  wtt- 
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asked  defenOant  what  be  had  that  burg- 
lars conid  take  and  what  was  missing,  and 
defendant  said  his  wife's  engagement  dia- 
mond ring,  bis  stickplna,  and  ^SO  In  money 
ont  of  his  pants  pocket     Witness  inquired 
where  his  pants  were  and  defendant  pointed 
to  a  chair  and  said  he  left  them  on  the 
chair  the  night  before.    The  witness  found 
the  pants -folded  up  behind  the  chair  on  the 
floor,  also  a  small,  black  leather  pocketbook 
lying  open  beside  them  on  the  floor.     The 
stiver  spoons  were  found  by  witness  and  his 
fellow  policeman  in  the  kitchen.    When  wit- 
ness woDld  ask  defendant  where  the  Jewelry 
was  kept  he  would  reply  that  he  was  sick, 
and  did  not  answer  the  inquiry.     Be  con- 
tinued to  gag  for  a  considerable  time.    His 
mother  asked  him  to  dress  himself,  and  he 
finally  did  so.     He  talked  a  great  deal  to 
himself,  or  apparently  to  no  particular  per- 
son, about  burglars  and  inquired  why  they 
came  In  there  and  killed  such  a  sweet  little 
woman  when  they  were  getting  things  In 
shape  to  enjoy  life.    At  one  time  defendant 
went  with  his  mother  into  the  room  where 
the  body  of  his  wife  lay  and  said  he  wished 
they  had  got  him  instead  of  her.     He  told 
the  witness  that  chloroform  had  been  used, 
and  said  he  could  taste  it  in  his  mouth.    Dr. 
Hervey,  who  was  an  assistant  of  defendant, 
came  after  the  witness  had  arrived  and  de- 
fendant asked  him  to  call  an  undertaker. 
That  was  about  half-past  7.    Hervey  did  so, 
but  the  witness  told  him  it  was  no  use  until 
the  coroner  came  there.    Hervey  asked  wit- 
ness If  he  could  go  into  the  room  and  look 
at  the  body.    Witness  told  him  he  could  do 
so  and  went  with  him.    Hervey  touched  the 
body  with  his  hand,  and  then  drew  out  from 
under  the  face  a  napkin.    Froth  was  coming 
oat  of  the  mouth  of  the  body,  and  the  nap- 
klu  was  moist  from  it.    Witness  then  stopped 
Hervey  and  called  Dr.  Hullhorst.    The  doc- 
tor came  in,  opened  the  napkin,  smelled  of 
It  then  raised  np  the  sheet  and  another  nap- 
kin or  part  of  one  dropped  out  of  its  folds. 
The  doctor  smelled  of  that  also  and  laid  It 
down  again.    The  witness  smelled  both  nap- 
kins,  but  could  detect  no  odor.     The  two 
pieces  of  napkin  found  in  the  bed  were  of 
the  same  pattern  as  another  napkin  found 
tn  some  soiled  clothing  in  the  children's  bed- 
room.    Witness  asked  defendant  if  It  was 
possible  to  kill  any  one  wltb  a  little  cloth 
like  the  napkin  found  In  the  bed,  saturated 
witli  chloroform.    He  said  it  was  if  the  per- 
son were  asleep  and  it  were  put  under  the 
fSace  and  the  bedclothes  thrown  over  him  so 
he  could  not  get  air.    He  said  if  a  person 
conld  get  no  air  chloroform  would  kill  very 
qoicbly.    A  lieutenant  and  sergeant  of  police 
who  came  about  this  time  had  considerable 
talk  with  defendant  in  the  presence  of  wit- 
ness, and  be  told  them  it  must  have  been 
about  four  hours  after  he  had  eaten  supper 
that  he  was  chloroformed;   that  as  a  physi- 
djtn   he  knew  that  his  food  had  digested. 
He  told  them  the  same  story  about  the  Jewel- 


ry and  money  being  taken,  and  also  a  gold 
watch.  The  sergeant  searched  his  trousers, 
emd  found  the  watch  in  his  pocket  He  asked 
defendant  why  he  did  not  call  the  police,  and 
the  defendant  said  he  used  his  last  nickel  in 
calling  Dr.  Hullhorst  Dr.  Relnhardt  the 
coroner's  physician,  came  and  took  diarge  of 
the  body,  opened  it,  removed  and  examined 
the  brain  and  other  organs  or  parts  of  them. 
Mrs.  Cleminson  was  about  eight  months  ad- 
vanced In  pregnancy.  Police  ofiScer  Smith 
substantially  corroborated  the  testimony  of 
Wood,  except  that  he  did  not  hear  all  that 
Wood  testifled  defendant  said  in  the  different 
conversations  had  with  him. 

Lieutenant  Gulnane  testifled  he  arrived  at 
defendant's  house  about  8:30  in  the  morning, 
in  company  with  Sergeant  O'Brien.  Wood 
and  Smith  were  there  when  he  arrived.  He 
talked  with  the  defendant  who  claimed  that 
burglars  had  been  in  his  house  and  robbed 
It  He  asked  defendant  why  he  did  not  call 
the  police  station.  Defendant  said  he  did  not 
have  a  nickel  The  witness  told  him  he 
did  not  need  a  nickel  to  call  the  police  station, 
and  defendant  said  he  tried  to  get  the  sta- 
tion, but  could  not  Witness  asked  him  why 
he  could  not  and  defendant  made  no  reply. 
Witness  found  deceased's  diamond  ring  and 
defendant's  stickpins  in  defendant's  coat  pock- 
et, in  a  closet.  Defendant  was  taken  by  the 
police  to  the  Alexian  Brothers'  Hospital 
about  4  o'clock  In  the  afternoon.  Sergeant 
O'Brien  testified  that  he  asked  defendant  to 
give  him  a  report  of  the  matter  and  in- 
quired what  time  he  went  to  bed.  Defendant 
said:  He  went  to  bed  about  10  o'clock.  That 
he  was  a  heavy  sleeper,  and  fell  asleep  very 
soon  after  retiring.  That  he  woke  up  about 
5  o'clock  in  the  morning  very  sick  at  his 
stomach,  and  called  his  wife  and  asked  her 
to  get  up  as  he  was  very  sick.  She  did  not 
answer  and  he  then  reached  over  his  hand 
and  touched  her  and  found  she  was  cold  and 
dead.  That  he  then  got  np  and  telephoned 
Dr.  Hullhorst  At  this  point  Dr.  Hervey 
spoke  to  the  witness  and  said  he  wished  the 
witness  would  not  talk  any  further  to  defend- 
ant as  he  was  very  weak.  Defendant  said  he 
was  getting  chills,  and  got  np  and  put  his 
overcoat  on  over  his  bathrobe  and  laid  down 
on  the  lounge.  The  witness  described  the 
appearance  of  the  house  and  the  drawers  be- 
ing pulled  out  substantially  as  the  other 
witnesses  had  done.  He  testifled  to  making 
a  careful  examination  for  evidence  of  the 
bouse  having  been  entered  by  burglars  and 
found  none.  The  witness  and  Lieutenant  Cul- 
nane  searched  the  house'  for  chloroform. 
I^hey  found  a  number  of  botties  in  a  medicine 
case  none  of  which  was  labeled  chloroform 
and  none  of  which  contained  chloroform  that 
they  could  detect  by  the  smell.  All  botties 
found  were  put  in  a  box  and  given  to  an  offi- 
cer to  take  to  the  station. 

Edward  Strum,  a  police  officer,  teeUfied  he 
arrived  at  defendant's  house  about  9  o'clock 
on  the  morning  of  the  80th  of  May.    When 
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he  arrived  Dr.  Belntaardt,  Boberts,  the  nn- 
dertaker,  and  his  assistant.  Dr.  Hervey,  Lieu- 
tenant Ciilnane,  Sergeant  O'Brien,  and  Offi- 
cers Smith  and  Wood  were  in  the  house,  al- 
so defendant's  mother.  Witness  testified  be 
heard  Roberts,  the  undertaker,  ask  defend- 
ant about  arrangements  for  the  funeral ;  that 
defendant  said,  "You  know  my  circumstanc- 
es as  well  as  I  do ;  my  intention  was  to  have 
her  cremated";  that  his  mother  heard  him 
and  said,  "Oh !  dear,  that  would  never  have 
been  her  wishes."  Defendant  then  said,  "All 
right,  then;  proceed."  Witness  testified  be 
told  defendant's  mother  he  tvas  a  police  of- 
ficer, and  she  said,  "This  is  awful,"  and  de- 
fendant said,  "Well,  I  understand  this  thor- 
oughly. It  is  up  to  them  to  Investigate  and 
find  the  guUty  party  If  they  can."  The  wit- 
ness accompanied  defendant  to  the  Alezian 
Brothers'  Hospital,  and  testified  that  Dr. 
Rettlg,  of  that  hospital,  after  some  examina- 
tion and  feeling  of  the  pulse  of  defendant, 
said  to  him,  "Yon,  as  a  practicing  physician, 
know  what  a  time  we  have  putting  any  one 
under  the  influence  of  chloroform.  The  bur- 
glars, by  spilling  chloroform  in  ttiat  room, 
would  hardly  have  done  that.  You  would 
have  to  get  a  cloth  or  something  and  cover 
the  face  with  it"  Defendant  made  no  reply.' 
Witness  said  to  defendant,  "It  seems  they 
don't  take  much  stock  in  the  burglary  and 
chloroform  story."  Defendant  replied,  "If  it 
Is  not  burglars,  I  suppose  it  is  np  to  me." 
Witness  testified  the  doctors  at  the  hospital 
pro!)osed  to  pump  out  defendant's  stomach; 
that  he  first  objected,  but  finally  submitted 
to  it  Witness  testified  be  went  out  awhile 
and  afterwards  returned  and  asked  defend- 
ant if  he  thought  his  wife  would  take  any- 
thing without  consulting  or  seeing  him ;  that 
defendant  said  he  did  not  know  what  she 
might  have  done;  that  she  had  full  knowl- 
edge of  medicine.  The  witness  then  asked 
the  defendant  if  he  felt  like  talking  to  him 
about  the  matter.  Defendant  inquired  if  the 
witness  was  a  Mason,  and  on  being  inform- 
ed he  was  not  said  he  was  sorry — that,  if 
he  were  a  Mason,  he  might  confide  in  him. 

Frank  A.  Jemigan,  a  police  officer,  testi- 
fied he  was  at  defendant's  bouse  May  30th, 
and  described  conditions  and  appearances  in 
the  house  substantially  the  same  as  other 
witnesses  had.  He  testified  to  finding  or  see- 
ing in  the  house  a  hypodermic  syringe  and 
trattles  containing  drugs.  Among  the  medi- 
cines found  was  a  small  case  made  by  the 
Abbott  Alkaloldal  Company,  with  bottles  in 
it.  Defendant  testified  the  bottles  contain- 
ed morphine  alkaloldal  tablets,  strychnine  al- 
kaloldal tablets,  and  one  other  that  he  could 
not  remember. 

Dr.  Brune,  of  the  Alexlan  Brothers'  Hospi- 
tal, testified  he  examined  defendant  and 
found  his  heart  action  rapid,  but  no  evidence 
of  disease.  Defendant  had  taken  a  number 
of  drinks  of  liquor  during  the  day,  and  the 
witness  testified  he  observed  an  alcoholic 
smell  about  him.    He  tested  the  urine  and 


examined  the  contents  of  his  stomach,  but 
found  no  evidence  of  chloroform.  From  the 
hospital  defendant  was  removed  to  the  Shef- 
field avenue  police  station. 

George  McGowan,  a  police  officer  of  the 
Sheffield  avenue  station,  testified  that  he, 
with  other  police  officers,  accompanied  the 
defendant  to  the  funeral,  whidi  occurred  on 
June  1st;  that  they  visited  defendant's  &• 
ther's  honse  and  that  defendant  there  went 
In  the  bathroom  and  washed  and  combed. 
Witness  asked,  "How  did  this  thing  ham)en, 
anyhow?'  and  defendant  replied,  "Officer,  I 
could  tell  yon,  bat  I  will  explain  everything 
afterwards."  The  witness  testified  that  on 
their  return  to  the  station  from  the  funeral 
the  defendant  said,  "I  didn't  realize  what  I 
was  up  against,  or  I  should  have  told  the 
truth."  On  arriving  at  the  station  defend- 
ant was  locked  up  in  a  cell,  and  witness  tes- 
tifled  that  about  15  or  20  minutes  afterwards 
he  talked  with  defendant;  that  he  asked 
him  how  he  was  feeling,  and  defendant  said 
all  right,  but  that  there  were  better  places. 
The  witness  asked  him  why  he  did  not  tell 
Capt  Kane  how  the  matter  hnpi)ened;  that 
it  would  be  better  for  him  to  do  so.  Defend- 
ant replied  he  did  not  know  the  captain  well 
enough,  but,  if  the  witness  would  get  Clifton 
Woolrldge,  he  would  talk  with  him.  De- 
fendant belonged  to  the  same  Masonic  lodge 
that  Woolrldge  belonged  to.  Witness  testi- 
fied that  he  notified  Woolrldge,  and  that 
Woolrldge  talked  with  defendant  about  8 
o'clock  the  same  evening.  The  witness  tes- 
tified that  on  June  4th  he  took  defendant 
from  the  Sheffield  avenue  police  station  to 
the  Rogers  Park  police  station  for  the  In- 
quest, and  on  the  way  asked  defendant  how 
his  wife  came  to  her  death.  Defendant  said 
that  on  the  evening  before  her  death  he  took 
a  hot  bath  and  went  to  bed  about  10  o'clock; 
that  he  did  not  know  what  time  his  wife 
went  to  bed.    He  said  She  took  chloroform. 

William  M.  Parker,  a  police  officer  of  the 
Sheffield  avenue  police  station,  testified  he 
went  to  the  cell  of  defendant  on  the  night  of 
May  31st  and  told  him  he  would  like  to  talk 
to  him,  but  defendant  said  he  did  not  want 
to  talk — ^that  he  had  nothing  to  say.  Wit- 
ness next  saw  defendant  the  next  night  after 
he  was  taken  from  Capt  Kane's  office  back 
to  his  cell,  and  inquired  of  defendant  how  he 
felt  He  testified  defendant  said  he  felt  bet- 
ter. Witness  informed  him  that  Capt.  Kane 
had  said  he  (defendant)  had  told  him  all. 
Defendant  said  he  had,  and  witness  asked 
him  what  he  told '  the  captain.  Defendant 
refused  to  state  and  told  him  to  ask  the 
captain.  Witness  said  he  would  rather  have 
defendant  tell  blm,  and  defendant  asked  wit- 
ness if  he  was  a  married  man.  Witness  an- 
swered that  he  was,  and  defendant  said 
"Love,  friendship,  and  honor  go  a  long  way 
until  children  commence  to  come.  Well, 
things  were  that  way  In  my  family  until 
children  commenced  to  come  and  then  It  was 
different.    Things  have  not  been,  since  chU- 
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dren  commenced  to  come,  as  tbey  were  prior 
to  tbat"  Witness  then  asked  about  tbe  bur- 
glary story,  and  defendant  said,  "Oh!  that 
was  a  fake,  I  made  tbat  up  to  save  tbe 
honor  of  my  family  and  my  children."  Wit- 
ness then  asked  how  about  tbe  chloroform, 
and  defendant  said,  "I  made  that  up,  too." 
Capt.  Kane  then  came  in  and  told  witness  to 
bring  defendant  up  to  his  office.  He  did  so, 
and  Capt  Kane  asked  defendant  If  there  was 
anything  he  thought  of  tbat  his  wife  could 
have  taken.  He  said  there  was  a  bottle  of 
dope  In  the  medicine  cabinet  tbat  be  bad 
fixed  up  for  a  student  In  a  hospital :  '  tbat  it 
had  chloral  and  some  other  kinds  of  drugs 
In  It.  Defendant  said  after  be  fixed  It  up 
for  the  student  he  found  out  what  he  want- 
ed to  use  It  for  and  would  not  give  It  to 
him;  tbat  his  wife  might  have  taken  that. 
He  said  be  did  not  know  the  name  of  the 
student  nor  where  he  lived.  The  witness  tes- 
tified that  on  tbe  morning  of  June  9tb  be 
was  in  Capt.  Kane's  office.  Defendant  was 
also  there,  and  Capt.  Kane  asked  him  what 
he  could  do  for  him.  Witness  said  tbe  de- 
feudant  replied  tbat  Capt.  Kane  could  do  him 
a  favor  that  would  do  him  a  lot  of  good  and 
do  tbe  captain  no  harm.  Capt.  Kane  asked 
him  what  It  was,  and  defendant  said,  "I  waut 
yon  to  eliminate  tbat  part  of  my  statement 
that  I  made  to  you  about  my  wife's  unfaith- 
fulness." The  captain  said  he  could  not  do 
it,  and  the  defendant  replied  be  could  if  he 
wanted  to.  Capt.  Kane  said  be  could  not  do 
It  and  asked  defendant  If  he  wanted  him  to 
perjure  himself,  and  defendant  said  then 
that  be  did  not  want  anything  more  to  do 
with  the  captain. 

Clifton  R.  Woolrldge,  a  police  officer  and 
the  man  defendant  expressed  a  desire  or 
willingness  to  talk  to,  testified  he  went  to 
the  police  station  where  defendant  was  de- 
tained about  8  o'clock  tbe  evening  of  June 
Ist,  and  there  first  talked  to  Capt.  Kane 
about  10  minutest.  Witness  then  went  to 
the  cell  where  defendant  was,  and  asked 
him  If  be  wanted  to  talk  with  him  (witness). 
Defendant  said  he  did.  Tbe  cell  was  un- 
locked, and  witness  and  tbe  defendant  went 
to  Capt.  Kane's  office.  Witness  testified  he 
told  defendant  the  police  had  made  an  in- 
vestigation of  the  burglary  charge,  and  tbat 
there  was  nothing  in  it,  and  advised  defend- 
ant to  tell  tbe  truth  and  clear  tbe  matter  up. 
They  talked  at  considerable  length,  and  de- 
fendant said  he  was  Innocent,  but  tbat  tbe 
story  about  the  burglary  was  not  true.  He 
said  bis  -wife  attempted  suicide  about  two 
weeks  before  her  death,  but  that  he  discov- 
ered it  and  saved  her.  He  said  that  they 
were  not  mated,  but  tbat  she  was  a  good 
housekeeper ;  that  he  told  the  burglary  story 
to  save  the  honor  of  bis  family.  Witness 
advised  defendant  to  talk  to  Capt.  Kane,  and 
he  consented  to  do  so.  Shortly  afterwards 
Capt.  Kane  came  in  and  witness  told  him 
defendant  bad  admitted  the  burglary  charge 
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was  not  true,  and  the  defendant  tben  had  a 
talk  with  Capt.  Kane. 

Capt  Kane  testified  he  was  captain  of  tbe 
Sheffield  avenue  police  station;  tbat  on  tbe 
night  of  May  31st  be  endeavored  to  talk  with 
the  defendajit,  but  that  tbe  defendant  re- 
fused to  talk  and  said  be  bad  been  advised 
by  his  counsel  not  to  do  so.  He  declined  to 
tell  wbo  his  counsel  was  or  where  his  office 
was.  Witness  next  saw  defendant  about  10 
o'clock  on  June  1st,  but  had  no  talk  with 
bim.  After  tbe  funeral  he  again  saw  de- 
fendant with  Woolridge,  In  the  office.  Wit- 
ness left  tbe  room  after  having  first  talk- 
ed with  Woolrldge  before  defendant  was 
brought  Into  the  office.  Woolrldge  and  der 
fendant  were  <n  the  witness'  office  a  little 
more  than  an  hour,  during  which  time  the 
witness  heard  nothing  that  was  said  between 
tbem.  Afterwards  Woolridge  called  the  wit- 
ness In  and  said  he  pitied  the  defendant,  and 
thought  witness  would  when  be  heard  bis 
story.  He  started  to  tell  the  story,  and  de- 
fendant interrupted  bim  by  asking  him  if  be 
thought  that  was  the  proper  thing  to  do. 
Woolridge  said  he  thought  It  was,  that  Capt 
Kane  was  In  charge  of  the  district  and  it 
was  his  duty  to  make  a  thorough  investiga- 
tion, and  be  asked  defendant  to  tell  the  cap- 
tain what  he  bad  told  him.  Defendant  ask- 
ed Woolrldge  to  tell  tbe  story,  and  In  bis 
presence  Woolrldge  stated  defendanl  told 
bim  that  he  and  bis  wife  bad  not  lived  as 
man  and  wife  for  over  two  years;  tbat  the 
unborn  child  she  was  pregnant  with  was  not 
his;  that  she  had  attempted  about  two 
weeks  before  her  death,  to  commit  suicide 
on  account  of  her  shame,  and  defendant 
told  the  burglary  story  to  save  tbe  honor  of 
his  children;  tbat  It  was  true  defendant 
wanted  his  wife  to  get  rid  of  tbe  child,  and 
said  if  she  would  do  so  he  was  willing  to 
forgive  her,  but  he  could  not  bear  the 
thought  of  raising  another  man's  child  with 
his  own  boys.  Witness  asked  defendant  If 
that  was  true,  and  be  said  it  was.  Witness 
then  asked  defendant  what  was  tbe  origin 
of  tbe  trouble  between  him  and  his  wife,  and 
defendant  replied  he  had  been  out  all  of  one 
night  taking  care  of  persons  wbo  were  In- 
jured in  the  Northwestern  L  Road  acddent 
and,  when  he  arrived  home  next  morning, 
tired,  sleepy,  and  hungry,  bis  wife  asked  bim 
abruptly  where  he  had  been  all  night  He 
told  her  he  was  out  with  a  lady  friend.  She 
said  all  right  if  he  was  doing  that  kind  of 
thing  she  could  too.  Defendant  said  he  did 
not  then  believe  she  would  do  such  a  thing. 
He  said  he  bad  no  desire  for  sport ;  that  his 
pleasure  was  with  women;  that  be  had  a 
strong  passion  for  them;  that  be  and  his 
wife  were  not  mated;  tbat  their  desires 
were  not  at  aU  alike;  tbat  she  was  a  good 
woman  and  a  good  housekeeper,  but  a  man 
wanted  something  more  than  that.  He  said 
be  was  satisfied  he  had  made  a  bad  job 
of  the  burglary  scheme.    Defendant  told  wlt- 
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ness  not  to  say  anything  about  what  he  had 
said  .about  bis  wife.  'Witness  then  left  for  a 
short  time,  and  when  he  returned  the  de- 
fendant was  in  his  cell  and  several  news- 
paper men  were  In  the  witness'  office.  Wit- 
ness took  them  back  to  the  cell  house  and 
told  defendant  they  wanted  to  Interview  him 
on  the  burglary  story.  One  of  them  asked 
htm  why  be  concocted  that  story,  and  he 
said  to  preserve  the  honor  of  his  Children. 
The  reporter  asked  him  what  be  meant  by 
it,  and  he  said:  "I  have  told  everything  to 
Capt  Kane,  and  he  can  tell  you  If  he  wants 
to,"  They  then  asked  the  witness  what  be 
said,  and  witness  told  them  to  get  defendant 
to  tell  the  story.  Later  the  witness  had  de- 
fendant brought  to  his  office  again,  and  ask- 
ed him  If  there  were  any  poisonous  drugs  In 
the  medicine  case  that  bis  wife  could  get 
hold  of.  He  said '  he  did  not  think  there 
were,  but  there  was  a  bottle  of  dope  he  put 
up  for  a  student  at  Hahnemann  Hospital, 
but,  on  learning  the  student  wanted  It  for 
knockout  drops  in  saloons  and  barrooms,  he 
refused  to  give  It  to  him.  He  said  he  did 
not  know  the  name  of  the  student  nor  his 
address.  The  next  momtng  witness  again 
talked  to  defendant,  and  told  him  be  was 
not  satisfied  with  the  statement  defendant 
made  to  him  and  Woolrldge  the  night  before. 
Witness  told  defendant  nothing  he  had  said 
would  aid  him  more  than  his  wife's  infidel- 
ity. Defendant  said  he  did  not  want  that 
brought  up;  that  he  was  sorry  he  had  told 
Woolrldge,  and  Woolrldge  had  no  rl^t  to 
mention  it  Witness  then  went  over  some  of 
the  statements  made  the  night  before  to 
witness  and.  in  the  presence  of  the  newspaper 
men,  about  defendant's  relations  with  bis 
wife,  and  stated  that  it  seemed  an  unrea- 
sonable story,  and  that  be  should  do  all  he 
could  to  clear  it  up.  Witness  called  defend- 
ant's attention  to  his  previous  statement 
about  his  passion  for  women,  and  that,  al- 
though he  had  slept  wltb  his  wife  nearly 
every  night,  they  bad  bad  no  sexual  rela- 
tions for  two  years,  and  told  defendant  the 
statement  was  unreasonable,  to  which  de- 
fendant made  no  reply.  Witness  tbea  asked 
the  defendant  how  he  accounted  for  his 
wife's  death.  He  replied  that  ationt  two 
weeks  before  her  death  her  heavy  breathing 
aroused  him  one  night,  and  he  first  thought 
she  bad  taken  morphine;  that  he  got  up  and 
gave  her  strychnine  in  small  quantities  to 
make  her  vomit.  Witness  asked  defendant 
if  he  understood  him  correctly  to  say  he 
gave  his  wife  strychnine  in  small  quantities 
to  make  her  vomit,  and  defendant  replied 
he  did;  that  he  gave  her  hot  water  to  drink 
and  walked  her  around  the  room  until  she 
bad  recovered  sufficiently  to  let  her  go  to 
bed  and  go  to  sleep.  Defendant  said  he  talk- 
ed with  his  wife  next  morning,  but  she 
would  not  disclose  what  she  had  taken.  He 
prescribed  nothing  further  for  his  wife.  He 
said  they  had  together  drank  a  bottle  of 
Pluto   water   the  night   before  her  death. 


Witness  asked  him  whom  be  believed  to  be 
the  father  of  the  unborn  child,  and  he  said 
be  was  sure  it  was  not  his ;  that  this  was 
the  reason  he  wanted  his  wife  to  get  rid  of 
It;  that  the  thought  of  raising  it  with  his 
own  children  almost  wrecked  his  mind.  Wit- 
ness asked  defendant  if  it  affected  his  mind 
that  way  after  he  had  agreed  with  his  wife 
that  she  might  go  her  way  and  he  would 
go  his,  and  inquired  if  she  did  not  have  as 
much  right  to  go  outside  as  he  bad.  He 
said,  "Yes,"  but  he  never  thought  she  would 
do  It.  He  said  his  wife  had  no  life  in  her — 
had  no  passion — and  would  lie  in  bed  like  a 
log.  Witness  asked  defendant  if  be  slept 
with  his  wife  the  night  before  her  death. 
He  replied  he  did,  and  witness  told  him  he 
did  not  think  he  was  telling  the  truth ;  that 
his  story  did  not  sound  reasonable,  and  again 
asked  defendant  If  he  slept  with  bis  wife  the 
night  before  her  death.  Defendant  said:  "It 
Is  none  of  your  damn  business.  I  won't 
talk  with  you  any  more.  You  are  trying  to 
put  a  rope  around  my  neck.  I  am  through 
with  yoo."  Witness  had  another  talk  with 
defendant  In  bis  office  June  9th.  Defendant 
was  brought  into  the  office,  and  witness  In- 
quired what  he  could  do  for  him.  Defend- 
ant said  witness  could  do  him  a  favor  that 
would  do  witness  no  Iiarm  and  might  do  the 
defendant  some  good.  Witness  Inquired 
what  it  was,  and  defendant  asked  him  to 
eliminate  all  he  had  said  about  his  wife's 
unfaithfulness  in  his  conversation.  Witness 
told  the  defendant  he  could  not  do  so.  De- 
fendant replied  he  could  if  he  wanted  to. 
The  witness  said  be  could  not  without  per- 
juring lilmself. 

Dr.  Fisher,  defendant's  partner  in  the  med- 
ical practice,  testified  that  defendant  told  him 
hia  wife  knew  that  he  was  sometimes  out  In 
the  company  of  ladies.  Defendant  said  he 
was  of  a  more  active  passionate  disposition 
than  his  wife,  and  that  for  that  reason  he 
was  sometimes  forced  to  seek  the  company 
of  other  women,  and  that  his  wife  was 
aware  of  that  fact 

Cecilia  Morgan,  a  sister  of  the  deceased, 
boarded  at  the  home  of  defendant's  parents, 
and  saw  her  sister  every  Sunday  and  fre- 
quently oftener  than  once  a  week.  She  last 
saw  her  sister  alive  on  Saturday  evening. 
May  29th,  betwe«s  4  and  6  o'clock,  with  her 
two  children,  at  the  defendant's  mother's. 
She  seemed  perfectly  well  and  took  home 
with  her  a  tomato  plant  and  witness  saw  It 
planted  in  defendant's  back  yard  the  fol- 
lowing day  when  she  went  there  after  her 
sister's  death.  Witness  testified  her  sister 
had  for  three  or  four  weeks  before  bet  death 
been  sewing  on  the  wardrobe  of  her  expect- 
ed child.  When  the  witness  last  saw  her 
sister  she  was  happy  and  cheerful.  She 
never  saw  any  manifestation  of  love  and  af- 
fection between  her  sister  and  defendant  but 
testified  to  occasions  when  she  observed  de- 
fendant treat  bis  wife  coldly  and  Indiffer- 
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ently.  They  never  went  ont  together.  De- 
ceased took  care  of  her  children  and  did  her 
own  housework. 

Hilda  Morgan,  another  sister  of  deceased, 
last  saw  her  alive  on  Wednesday  before  her 
death  at  the  home  of  deceased,  where  wit- 
ness took  supper.  Her  health  was  good. 
Witness  saw  her  on  an  average  of  once  a 
week.  About  a  month  before  her  death  de- 
fendant told  witness  as  soon  as  he  could  af- 
ford It  his  wife  could  go  her  way  and  he 
would  go  his,  and  she  could  have  the  chil- 
dren. Witness  knew  her  sister  was  pregnant 
and  had  prepared  a  wardrobe  for  the  ex- 
pected child.  Witness  testified  her  sister 
was  of  a  happy,  cheerful  frame  of  mind  and 
disposition. 

Mrs.  Frank  Bulow,  a  married  sister  of  de- 
ceased, testified  she  saw  deceased  every  two 
or  three  weeks  the  last  year  of  her  life,  and 
that  her  health  was  good.  The  last  time 
she  saw  her  was  about  three  weeks  before 
her  death.  She  testified  about  being  at  her 
Bister's  house  on  one  occasion  when  the  de- 
fendant treated  his  wife  with  coldness  and 
indifference  without  any  cause.  Frank  Bu- 
low, husband  of  the  last  witness  mentioned, 
testified  that  In  February  before  the  death 
of  defendant's  wife  he  bad  a  talk  with  de- 
fendant, in  which  defendant  said  the  chil- 
dren were  the  only  thing  that  kept  him  and 
his  wife  together.  Witness  testified  that  de- 
fendant's treatment  of  his  wife  was  cold  and 
Indifferent 

Defendant  testified  In  his  own  behalf,  and 
said  when  his  wife  was  about  two  months 
advanced  In  pregnancy  he  advised  her  to 
submit  to  an  abortion,  but  she  declined  to  do 
it;  that  she  said  she  thought  It  was  not 
right;  that  where  there  was  life  to  destroy 
it  wonld  be  murder.  Defendant  testified  his 
reason  for  wanting  to  produce  an  abortion 
was  for  the  benefit  of  his  wife's  health. 

The  proof  shows  defendant's  mother  was 
very  kind  and  helpful  to  the  deceased.  She 
testified  In  behalf  of  defendant  that  his  re- 
lations with  his  wife  were  pleasant  and 
agreeable,  but,  proper  foundation  being  IlEtld 
therefor,  she  was  contradicted  by  Cecilia 
Morgan,  and  Mrs.  Bulow,  who  testified  Mrs. 
Cleminson  said  to  them  that  she  hoped  the 
child  with  which  deceased  was  pregnant  would 
not  be  born  alive;  that  with  no  more  love 
than  there  was  between  defendant  and  his 
wife  they  ought  not  to  have  another  child; 
that  she  had  prayed  so  long  that  they  wonld 
live  happily  together  she  was  almost  ready 
to  believe  there  was  no  God.  Mrs.  Bulow 
testified  that  on  May  22d  defendant's  mother 
asked  her  to  speak  to  defHidant  about  treat- 
ing his  wife  better.  Frank  Bulow  testified 
that  about  a  week  before  the  death  of  de- 
fendant's wife  his  mother  said  she  felt  very 
sorry  for  the  way  her  son  treated  his  wife, 
and  asked  him  to  speak  to  her  son  about  it, 
and  witness  replied  that  it  usually  did  more 
barm  than  good  to  Interfere  In  family  af- 


fairs. Mis.  Cleminson  had  previously  denied 
making  any  of  these  statements.  There  were 
several  other  witnesses  not  referred  to  whose 
testimony.  In  a  greater  or  less  degree,  cor- 
roborated the  testimony  of  the  witnesses 
whose  names  are  mentioned. 

Dr.  Relnhardt,  the  coroner's  physician,  tes- 
tifled  to  the  position  and  the  appearance  of 
the  body  when  he  arrived  at  defendant's 
house,  about  9:45  In  the  morning  of  May 
30th.  He  testified  that  there  was  a  stain  on 
the  sheet  about  the  size  of  his  hand,  of  a 
greenish-brown  color,  that  appeared  to  be 
vomit.  Under  the  sheet  was  a  pad  which 
was  not  soiled,  but  the  mattress  under  the 
pad  had  a  stain  about  the  same  size  as  that 
on  the  sheet.  He  examined  the  body  and 
found  no  Injury  of  any  kind.  He  caused  the 
body  to  be  placed  on  a  board,  and  straight- 
ened the  limbs  by  force.  In  his  opinion  de- 
ceased had  been  dead'  from  4  to  12  hours. 
The  body  had  attained  its  maximum  de- 
gree of  stiffness.  The  doctor  opened  the 
body  by  an  incision  from  the  cliln  to  the 
pubes,  and  described  particularly  how  he 
laid  bare  the  organs  of  the  body  and  the 
manner  of  conducting  the  post  mortem  exam- 
ination. The  internal  organs  from  the  lungs 
to  the  bladder  were  acutely  congested — filled 
with  blood.  He  removed  the  brain  and  made 
an  examination  of  all  the  vital  organs,  and 
found  no  diseased  conditions.  Deceased  was 
aboat  eight  months  advanced  In  pregnancy. 
The  foetus  was  normal  in  every  way  and  no 
injury  or  violence  had  been  done  to  any  of 
the  private  organs.  There  was  no  Irritation 
or  redness  of  the  face.  The  doctor  removed 
a  portion  of  the  lungs,  the  stomach,  with  its 
contents,  the  heart,  kidneys,  spleen,  and  nine 
or  ten  inches  of  intestine,  to  which  was  at- 
tached a  part  of  the  duodenum  next  to  the 
stomach.  They  were  placed  in  Maton  fruit 
Jars  found  in  defoidant's  house  by  his  moth- 
er and  taken  away  by  the  doctor  and  by  him 
delivered  next  day  to  Dr.  Haines  and  Prof. 
Le  Count  at  Rush  Medical  College  labora- 
tories. The  brain  was  taken  to  the  under- 
taker's by  his  assistant,  where  it  was  kept 
in  a  vessel  containing  formaldehyde  and  cov- 
ered with  absorbent  cotton. 

Drs.  Le  Count,  Haines,  Weener,  and  Web- 
ster testified  to  examining  the  organs  brought 
to  the  laboratory  by  Dr.  Relnhardt  Some 
of  them  examined  the  organs  microscopically 
and  others  made  chemical  analyses.  Differ- 
ent tests  were  used  for  the  discovery  of  poi- 
son, and  one,  at  least  of  the  doctors  making 
the  chemical  analysis  subjected  the  stomach 
contents  to  tests  for  the  discovery  of  chloral 
hydrate  and  morphine.  No  poison  of  any 
kind  was  found  in  any  of  the  organs  except 
chloroform.  In  the  stomach  there  were 
found  2%  grains  of  chloroform.  In  the  lungs 
2%  grains,  and  In  the  brain  li/io  grain, 
which  would  be  equal  to  about  18  drops. 
These  doctors  were  all  qualified,  by  educa- 
tion and  experience,  for  making  the  exam- 
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inatl(Mi  of  the  organs  for  poisons  and  for 
determining  wbether  the  organs  were  In  a 
healthy  or  diseased  condition,  and  from  the 
results  of  their  examination  to  testify  as 
experts  as  to  what,  in  their  opinion,  was  the 
cause  of  death.  Their  testimony  is  Terjt 
voluminous,  but  it  is  only  necessary  to  say 
that  the  result  of  it  was  that  they  found 
chloroform  in  sufficient  quantities  to  produce 
death,  and  In  their  opinion  the  death  was 
the  result  of  chloroform  and  not  of  any  oth- 
er poison  nor  of  any  diseased  or  unhealthy 
condition  of  the  organs.  It  was  also  their 
opinion  from  the  appearance  of  the  stom- 
ach that  the  chloroform  was  taken  by  in- 
halation. They  found  no  free  globules  In 
the  stomach  and  no  Irritation  that  would 
haye  resulted  if  the  chloroform  had  been 
swallowed.  Dr.  Moorehead,  an  expert  an- 
lestbetlst,  and  one  or  more  of  the  other  doc- 
tors referred  to,  testified  that  In  their  opin- 
ion death  could  not  have  resulted  from  satu- 
ration of  the  napkin  placed  nnder  the  face 
of  deceased  in  the  position  testified  to  by 
witnesses  who  saw  it  after  her  death. 

The  proof  for  the  prosecution  shows  that 
the  defendant  had  little,  if  any,  love  and 
afFection  for  bis  wife;  that  he  had  relations 
with  other  women ;  that  he  tried  to  i>crsuade 
his  wife  to  submit  to  an  abortion,  which  she 
declined  to  do.  It  also  shows  satlstectorlly, 
we  think,  that  the  death  of  Mrs.  demlnson 
resulted  from  chloroform  taken  by  inhala- 
tion. There  is  no  proof  of  any  condition  of 
mind  or  conduct  of  deceased  that  would  lead 
to  the  suspicion  of  suicide  or  that  she  ever 
manifested  any  suicidal  tendency,  except  the 
statement  of  defendant  that  he  thought  she 
attempted  suicide  about  two  weeks  before  her 
death.  The  testimony  of  other  witnesses  as 
to  this  Illness  of  Mrs.  Clemlnson,  her  ap- 
pearance and  conduct,  and  recovery  there- 
from, and  the  actions  and  conduct  of  defend- 
ant Immediately  following  It,  was  such  in 
our  judgment  as  to  Justify  the  Jury  in  giv- 
ing no  credence  to  defendant's  statements. 
The  proof  shows  deceased  was  devotedly  at- 
tached to  her  children ;  that  she  was  an  ex- 
cellent mother;  that  she  was  not  melancholy 
or  despondent  at  the  prospect  of  the  coming 
of  another  child,  and,  except  the  statement 
of  her  husband  referred  to,  there  Is  no  proof 
of  any  act  or  word  of  deceased  to  Indicate 
that  she  was  tired  of  life.  The  fact  that  the 
evening  of  the  night  she  died  she  took  from 
her  mother-in-law's  a  tomato  plant  and  plant- 
ed It  In  her  own  back  yard  would  seem  to  in- 
dicate she  at  that  time  entertained  no 
thought  of  self-destruction.  After  defendant 
knew  his  wife  was  dead,  according  to  his 
own  story,  be  made  elaborate  preparations 
to  corroborate  the  story  Invented  by  him  that 
burglars  had  broken  Into  the  house,  chloro- 
formed himself  and  wife,  and  robbed  them 
of  money,  property,  and  Jewelry.  After  he 
had  repeated  the  story  of  the  burglary  to  a 
number  of  persons,  be  was  told  the  Investiga- 
tion made  by  the  police  discredited  the  bur- 


glary theory,  and  the  property  he  said  was 
stolen  was  found  in  the  house,  some  of  it  In 
the  places  where  it  was  usually  kept  and 
some  of  it  where  he  had  placed  It  In  disar- 
ranging the  house.  He  then  repudiated  the 
story  of  the  burglary,  and  said  he  concocted 
It  to  save  the  honor  of  bis  family.  It  was 
then  he  advanced  the  theory  of  suicide.  Aft- 
er defendant  had  talked  with  Woolrldge,  who 
had  been  brought  to  the  police  station  at  the 
express  desire  of  defendant  to  talk  with  him, 
defendant  and  Woolridge  repeated  to  CSapt 
Kane  the  story  defendant  had  told  Woolridge 
when  the  two  were  together  alone  in  Capt. 
Kane's  office.  According  to  the  testimony  of 
Kane,  defendant  said  tbe  child  with  which 
his  wife  weus  pregnant  was  not  his,  and  he 
attributed  her  suicide  to  her  shame.  He 
stated  he  had  said  to  his  wife  If  she  would 
submit  to  getting  rid  of  the  child  by  an  abor- 
tion he  would  continue  to  live  with  her,  and 
be  said  the  thought  of  raising  another  man's 
child  with  his  own  almost  drove  him  wild. 
When  Capt  Kane  expressed  surprise  at  the 
defendant's  mental  condition  over  bis  wife's 
conduct  after  he  bad  told  her,  as  he  said  he 
had,  that  he  had  been  out  with  a  woman  and 
gave  his  consent  to  her  doing  tbe  same  thing 
with  men,  defendant  said  he  did  not  believe 
she  would  do  it.  Capt.  Kane  testified,  and 
in  this  he  was  corroborated  by  Parker,  that 
subsequently  defendant  asked  him  to  keep 
secret  what  he  had  said  about  his  wife's  un- 
faithfulness. Defendant  testified  In  his  own 
behalf  and  denied  his  guilt  He  denied  mak- 
ing any  statement  about  his  wife's  unfaith- 
fulness, but  tbe  testimony  In  the  record  of 
his  statements  and  conduct  following  the 
death  of  his  wife  fully  warranted  the  Jury 
In  regarding  the  defendant  as  unworthy  of 
belief. 

Many  errors  are  assigned  as  grounds  for 
a  reversal  of  the  Judgment.  Some  of  them 
are  technical  and  not  of  sufficient  impor- 
tance. In  our  Judgment,  to  Justify  a  reference 
to  or  a  discussion  of  them.  Some  of  the  er- 
rors are  sufficient  to  deserve  notice,  but  we 
regard  them  as  not  well  assigned. 

[1]  It  Is  very  strongly  argued  that  the 
post  mortem  was  not  a  complete  medico-legal 
post  mortem,  and  did  not  show,  b4yond  a 
reasonable  doubt,  that  the  death  did  not  re- 
sult from  other  causes  than  chloroform.  It 
is  urged  that  there  was  only  a  superficial  ex- 
amination of  the  pancreas  and  glottis,  which 
were  not  removed  from  the  body,  and  no  ex- 
amination was  made  of  the  spinal  cord,  blood, 
or  urine.  The  small  brain,  or  cerebellum,  was 
not  in  the  vessel  containing  the  brain  that 
was  turned  over  to  tbe  doctors  for  examina- 
tion. Doctors  qualified  by  education  and  ex- 
perience testified  on  behalf  of  tbe  defend- 
ant that  a  complete  medico-legal  post  mortem 
would  require  the  removal  and  microscopic 
or  chemical  examination  of  the  cerebellum, 
pancreas,  glottis,  spinal  cord,  blood,  and 
urine ;  that  there  were  several  causes  of  sud- 
den death,  among  which  they  mentioned  ede- 
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ma  of  the  brain,  niptnre  of  a  blood  vessel  In 
some  part  of  tbe  brain,  edema  of  the  larynx, 
and  acute  hemorrhagic  pancreatitis.  Dr. 
Relnhardt  testified  that  he  examined  the 
pancreas  wlthont  removing  It,  and  that  he 
examined  tbe  glottis  also  with  his  fingers 
and  fonnd  no  evidence  whatever  of  any  dis- 
ease or  any  condition  that  was  unhealthy. 
We  think  the  proof  shows  that  the  post  mor- 
tem was  made  with  soflSdent  thoroughness 
to  establish  the  fact  that  the  death  of  Mrs. 
Clemlnson  resulted  from  chloroform,  and  not 
from  any  of  the  other  causes  mentioned 
which  may  sometimes  result  In  sudden  death. 
Conceding  that  the  post  mortem  was  not  as 
thorough  as  it  was  possible  to  make,  Itwas 
sufficiently  thorough  under  the  circumstances 
of  the  case.  At  tbe  outset,  the  doctor  and 
others  were  told  by  defendant  that  his  wife 
had  been  chloroformed.  There  was  no  Indi- 
cation of  violence.  None  of  the  organs  In- 
dicated any  diseased  or  unhealthy  condition 
or  any  condition  from  which  death  might 
have  resulted.  Defendant  had  given  the  in- 
formation that  chloroform  had  been  used, 
and  this  was  confirmed  by  the  tests  made  by 
competent  persons  of  the  brain,  stomach  con- 
tents, and  lungs.  In  those  parts  &lone  was 
found  a  sufficient  quantity  of  chloroform  to 
sometimes  produce  death.  But  the  amount 
fonnd  In  those  organs  could  not  have  been 
all  the  chloroform  that  was  taken,  for  all 
the  medical  proof  shows  that  the  drug  dif- 
fuses Itself  quickly  throughout  the  entire 
body,  and  that  to  determine  the  exact  amount 
of  it  in  a  body  It  would  be  necessary  to  grind 
up  the  entire  body,  bones  and  all,  and  thor- 
oughly mix  the  mass  before  examination.  It 
Is  true  the  medical  testimony  shows  that 
ordinarily  it  is  difficult  to  anesthetize  a  per- 
son while  asleep,  but  it  also  shows  it  to  be 
quite  as  difficult,  or  more  so,  for  a  person  to 
aniesthetlze  himself  by  inhaling  chloroform. 
The  evidence  excludes  all  reasonable  hypoth- 
esis of  death  from  any  other  cause  than 
chloroform,  and  we  think  also  excludes  any 
reasonable  hypothesis  of  It  having  been  self- 
administered.  No  one  was  in  the  house  dur- 
ing the  evening  and  night  preceding  May 
30th  except  defendant,  his  wife,  and  two  lit- 
tle boys. 

[2]  We  find  no  substantial  error  in  tbe 
rulings  of  the  court  in  the  admission  of  ex- 
pert testimony  of  medical  witnesses.  There 
was  error,  however,  of  a  very  grave  and 
substantial  character  In  other  respects  in  tlie 
admission  of  testimony.  At  the  request  of 
counsel  for  the  state,  and  over  the  objection 
and  exception  of  counsel  for  defendant,  the 
court  called  and  examined  as  Its  witnesses, 
before  tbe  prosecution  rested,  Anna  Kolb, 
George  Brand,  and  Clifton  R.  Woolrldge. 
The  record  shows  counsel  for  the  prosecution 
gave  as  tbe  reason,  for  this  request  as  to  the 
witness  Anna  Kolb  that  the  state  did  not 
wish  to  vouch  for  the  truth  of  all  she  would 
testify  to  and  desired  the  privilege  of  cross- 
examining  her.    Tbe  same  reason  was  given 


as  to  the  witness  George  Brand,  and  as  to 
him  It  was  further  stated  by  counsel  that  he 
was  in  the  employ  of  defendant,  and  the 
state  did  not  know  until  after  the  trial  had 
begun  what  he  knew  about  the  case.  As  to 
the  witness  Woolrldge,  the  only  statement 
made  by  counsel  was  that  tbe  state  desired 
to  cross-examine  him.  The  names  of  Anna 
Kolb  and  Brand  were  not  on  the  Indictment, 
but  the  name  of  Woolrldge  was. 

In  Carle  v.  People,  200  111.  494,  504,  66  N. 
E.  32,  36  <93  Am.  St  Rep.  208),  which  was  a 
murder  case,  the  court,  at  the  request  of 
counsel  for  the  state,  called  a  witness  who 
was  present  at  the  time  of  the  homicide. 
Counsel  based  the  request  upon  the  ground 
that  the  witness  was  present  when  tbe  homi- 
cide was  committed  and  ought  to  be  called, 
but  counsel  stated  he  4ild  not  wish  to  vouch 
for  Uie  truth  of  his  testimony.  The  witness 
was  called  to  tbe  stand  and  examined  by  the 
court  and  cross-examined  by  counsel  for  the 
prosecution  and  the  defense.  The  principal 
objection  made  by  the  defendant  In  tbat  case 
appears  to  have  been  to  the  statement  made 
by  counsel  for  the  prosecution  as  the  reason 
why  he  desired  the  court  to  call  the  witness. 
This  court  said:  "Where  tbe  state's  attorney; 
knows  ■  that  a  witness  was  present  at  the 
scene  of  the  killing,  but  for  some  reason,  ti-. 
ther  because  he  has  no  confidence  in  the  wit- 
ness or  for  any  other  reason,  he  may. 
doubt 'his  veracity  or  Integrity,  he  Is  not  ob- 
liged to  call  such  witness,  in  such  case  the 
court  may. call  the  witness  and  leave  blm 
open  for  cross-examination  by  either  side. 
Tbe  state's  attorney  is  Invested  with  a  cer- 
tain discretion  in  tbe  matter  of  calling  wit- 
nesses for  the  state.  Inasmuch  as  the  court 
made  It  necessary  for  tbe  state's  attorney  to 
aimounce  the  ground  upon  which  be  exercis- 
ed his  discretion,  the  statement  that  the  peo- 
ple would  not  vouch  for  the  testimony  of  the 
witness  or  guarantee  Its  truth  was  not  Im- 
proper and  was  not  a  challenge  of  the  truth 
or  veracity  of  the  witness."  The  wltnesBes 
Anna  Kolb  and  Brand  did  not  come  within 
the  rule  laid  down  in  the  above  case.  They 
were  not  eyewitnesses  to  the  homicide,  and 
It  was  not  pretended  that  they  knew  the 
facts  about  tbe  death  of   Mrs.  Clembason. 

[3]  After  a  brief  examination  of  Anna 
Kolb  by  the  court,  in  which  she  stated  she  be- 
came acquainted  with  tbe  defendant  In  Au- 
gust, 1907,  and  met  him  on  different  occa- 
sions after  that,  and  tbat  he  treated  her  in 
May,  1909,  for  two  weeks  when  she  was  sick 
in  a  hospital,  the  state  was  permitted  to 
give  her  a  most  searching  and  extended 
cross-examination,  much  of  which  related  to 
matters  that  could  have  no  possible  tendency 
to  throw  any  light  upon  the  guilt  or  inno- 
cence of  the  accused.  The  witness'  testi- 
mony showed  tbat  there  was  for  some  time, 
at  least,  after  she  became  acquainted  wlUi 
defendant,  a  degree  of  intimacy  between 
them  tbat  is  unusual  between  a  married  man 
and  an  unmarried  woman,  although   there 
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was  no  proof  of  criminal  Inttntacy  between 
them.  The  cross-examination  tended  to  de- 
grade the  witneES,  and  on  account  of  the 
friendly  relations  that  had  existed  between 
her  and  defendant  would  necessarily  preju- 
dice him.  .  The  witness  had  been  in  the 
state's  attorney's  office  on  more  than  one  oc- 
casion, had  been  questioned  extensively  about 
her  relations  with  defendant,  and  the  ques- 
tions asked  of  and  answers  made  by  her 
were  taken  down  by  a  stenographer.  A 
great  many  that  were  read  to  her  on  cross- 
examination  were  irrelevant  to  the  issue  In- 
volved, and  she  was  asked  if  the  questions 
were  not  asked  her  and  If  she  did  not  make 
the  answers  read.  The  witness  testified  she 
was  engaged  to  be  married  to  a  man  by  the 
name  of  Fowler,  and  counsel  for  the  state 
asked  her  If  she  was  not  present  in  the 
state's  attorney's  office  when  a  woman  claim- 
ing to  be  Fowler's  wife  was  also  present, 
and  If  certain  questions  were  not  asked  of 
the  woman  claiming  to  be  Mrs.  Fowler  about 
her  marriage  to  Fowler  and  about  their  liv- 
ing together,  and  if  she  did  not  make  certain 
answers  thereto.  Before  the  trial  the  wit- 
ness was  sent  to  the  Lexington  Hotel  by  the 
state's  attorney's  office,  and  while  there  was 
under  surveillance  of  detectives  from  that 
office.  Counsel  for  the  state  asked  her  U 
Fowler  did  not  stay  all  night  at  the  hotel 
one  night  while  she  was  there,  and  the  wit- 
ness answered  that  he  did.  For  the  purpose 
of  impeaching  the  witness  counsel  was  per- 
mitted to  inquire  of  her  If  she  did  not  make 
certain  statements  to  a  Mrs.  Morey,  Mrs. 
Raymond,  and  Mr.  Fanpel.  The  witness 
denied  making  snch  statements,  and  in  re- 
buttal counsel  for  the  state  was  permitted  to 
call  the  witnesses  named  and  impeach  the 
witness  Anna  Kolb  by  proving  that  she  did 
make  said  statements.  The  witness  was  asK- 
ed  if  she  did  not  on  one  occasion  tell  Mrs. 
Morey  she  was  then  Mrs.  Clemlnson,  and  if 
she  did  not  at  another  time  tell  her  defend- 
ant had  performed  two  abortions  upon  her. 
The  witness  denied  making  the  statements, 
and  Mrs.  Morey  testified  she  did  make  them. 
Witness  was  also  asked  if  she  did  not  on 
one  occasion  tell  Mrs.  Raymond  that  defend- 
ant had  performed  two  abortions  on  her. 
She  denied  it,  and  Mrs.  Raymond  was  per- 
mitted to  be  called,  and  testified  that  she  did 
make  the  statements. 

Oeorge  Brand,  called  by  the  court,  testi- 
fied in  answer  to  Inquiries  made  by  the  court 
that  he  was  23  years  old  and  was  a  medical 
student;  that  be  bad  known  defendant  for 
a  year  and  at  the  time  of  the  death  of  Mrs. 
Clemlnson  was  an  assistant  in  the  ouxce  of 
Dr.  Fisher  and  defendant;  that  be  slept  on 
a  conch  or  davenport  In  the  reception  room 
of  the  office.  On  cross-examination  he  was 
permitted  to  testify  that  In  May  he  steriliz- 
ed a  forceps,  curette,  and  dllater  at  defend- 
ant's re<Tuest;  that  a  lady  came  to  the  of- 
fice, and  remained  a  short  time,  and  left 
with  defendant  in  a  taxicab.    The  witness 


testified  he  had  a  suit  case  in  the  office,  and 
that  after  this  occurrence  the  suit  case  had 
a  notice  on  It,  "Don't  open."  There  is  no 
pretense  that  the  lady  referred  to  by  the 
witness  was  Anna  Kolb.  In  many  other  re- 
spects, not  necessary  to  refer  to  particularly, 
the  cross-examination  of  these  two  witness- 
es, even  if  they  had  been  called  by  the  de- 
fense, went  beyond  all  reasonable  bounds. 
The  practice  of  the  court  calling  a  witness 
at  the  request  of  either  party  in  the  trial  of 
a  criminal  case  should  not  be  extended  be- 
yond the  limits  of  the  mie  announced  in 
Carle  v.  People,  supra,  and,  when  the  cir- 
cumstances justify  a  court  in  calling  a  wit- 
ness^ the  cross-examination  should  be  limit- 
ed to  the  Issues  involved  and  kept  within 
proper  bounds. 

The  witness  Woolrldge  was  a  friend  of 
defendant,  and  is  the  first  person  to  whom 
defendant  admitted  the  untruthfulness  of 
the  burglary  story.  His  being  called  by  the 
court  and  cross-examined  by  the  state  was 
not  80  flagrantly  erroneous  as  was  the  case 
of  the  witnesses  Anna  Kolb  and  Brand. 
His  testimony  showed  him  to  be  frioidly  to 
defendant  and  apparently  desirous  of  doing 
him  as  little  harm  as  possible,  and  he  pre- 
tended to  be  unable  to  remember  anything 
more  than. the  merest  outlines  of  the  con- 
versation he  had  with  defendant  when  de- 
fendant admitted  the  burglary  story  was 
untrue  and  of  the  conversation  Capt.  Kane 
bad  with  the  defendant  in  his  presence.  If 
the  prosecution  had  put  him  on  the  stand, 
his  apparent  friendliness  to  defendant  and 
frequent  lapses  of  memory  were  such  that 
the  court  would  have  been  justified  in  per- 
mitting, and  undoubtedly  would  have  per- 
mitted, the  prosecution  to  ask  him  leading 
questions.  No  greater  harm  resulted  to  de- 
fendant or  benefit  to  the  prosecution  than 
would  have  been  the  case  if  Woolrldge  had 
been  called  to  testify  by  the  prosecution  in 
the  regular  and  approved  method  of  trying 
criminal  cases.  The  same  cannot  be  said  of 
calling  the  witnesses  Anna  Kolb  and  Brand 
by  the  court,  allowing  the  cross-examination 
of  them  that  was  permitted  ■  and  the  im- 
peachment of  Anna  Kolb  upon  the  points 
mentioned.  This  was  palpably  erroueous, 
and  would  not  only  Justify,  but  would  re- 
quire, the  reversal  of  a  Judgment  in  any 
case  if  there  was  any  doubt  whatever  about 
the  guilt  of  the  accused. 

[4]  Policeman  Jerntgan  was  permitted  to 
testify  that  he  and  Lieutenant  Culnane 
found  in  defendant's  house  a  pocketbook  in 
which  was  a  "cundrum,"  and  it  was  permit- 
ted to  be  exhibited  to  the  jury.  This  was 
palpable  error,  without  any  circumstance 
whatever  to  Justify  it.  Criminal  trials  are 
Instituted  for  the  purpose  of  ascertaining 
whether  the  accused  is  guilty  of  the  offense 
charged  and  the  evidence  should  be  confined  to 
that  issue.  A  defendant  may  be  a  bad  and 
immoral  man  generally  and  his  friends  and 
associates  may  not  be  persons  of  admirable 
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character,  but  yrt  be  may  not  be  guilty  of 
a  particular  crime  charged.  Whether  de- 
fendant produced  abortions  on  Anna  Eolb 
and  another  woman  could  shed  no  possible 
light  uiwn  the  Issue  whether  on  the  night 
of  May  29th  he  murdered  his  wife  by  ad- 
ministering to  her  chloroform.  The  same 
Is  true  of  the  cross-examination  of  iinna 
Kolb  for  the  purpose  of  showing  that  she 
was  not  an  admirable  character.  It  was 
not  Improper  for  the  prosecution  to  show 
the  relations  and  feelings  of  the  defendant 
toward  his  wife,  and,  if  It  were  true,  that 
be  had  an  affinity  to  whom  he  was  much  at- 
tached, but  the  cross-examination  of  Anna 
Kolb  was  not  directed  to  that  purpose. 

We  also  feel  it  our  duty  to  say  that  the 
record  ^ows  one  of  counsel  for  the  state 
addressed  certain  remarks  to  one  of  counsel 
for  the  defense  that  deserTed  severe  rebuke 
from  the  court,  but  no  rebuke  was  admin- 
istered. Such  conduct  should  not  occur  on 
any  trial,  and  lawyers  owe  it  to  their  pro- 
fession and  to'  the  courts  to  ayold  language 
and  conduct  the  only  effect  of  which  Is  to 
destroy  respect  for  the  profession  and  for 
the  courts. 

[6]  Tlie  condition  of  this  record  is  such 
that  we  have  given  its  consideration  much 
time  and  v«7  serious  thought  The  com- 
petent evidence  in  the  record,  in  our  Judg- 
naent,  leaves  no  room  for  the  slightest  doubt 
of  defendant's  guilt  If  this  were  not  so, 
oar  duty  to  reverse  this  Judgment  would 
be  mo«t  deer.  The  question  then  arises  In 
a  case  where  the  competent  proof  tn  the 
record  shows  the  guilt  of  the  accused  be- 
yond any  doubt  but  where  the  record  also 
shows  errors  of  so  grave  a  character  as 
those  before  referred  to-^errors  that  would 
require  the  reversal  of  a  judgment  in  a  case 
where  the  evidence  left  room  for  doubt  of 
tbe  guilt  of  the  accused — ^whether  It  Is  the 
Inty  of  this  court  to  reverse  the  Judgment 
or  to- affirm  It  on  the  ground  that  the  guilt 
of  the  defendant  was  so  conclusively  estab- 
lished by  competent  proof  that  the  Judgment 
Bhonld  be  affirmed  notwithstanding  the  er- 
rors committed.  After  much  deliberation, 
we  Iiave  concluded  that  as  we  cannot  say 
that  upon  the  competent  evidence  there 
might  be  a  doubt  as  to  defendant's  guilt,  we 
would  not  be  justified  In  reversing  the  Judg- 
ment on  account  of  the  errors  committed. 
Wallace  v.  People,  159  III.  446,  42  N.  EX  771; 
Jennings  t.  People,  189  lU.  320,  69  N.  B.  515; 
Barber  t.  People,  203  111.  543,  68  N.  B.  93; 
WIstrand  r.  People,  218  111.  323,  75  N.  E. 
801. 

[•]  Without  further  adverting  to  the  tes- 
timony, which  we  have  above  set  out  in 
part  only,  it  is  sufficient  to  say  that  we  have 
read  it  all  with  great  care,  and  cannot  es- 
cape the  conclusion  that  the  verdict  could 
not  have  been  otherwise  than  guilty  even 


if  none  of  the  errors  referred  io  had  be^ 

committed. 

Complaint  is  made  of  the  rulings  of  the 
court  In  giving  Instructions  for  the  people 
and  refusing  Instructions  asked  by  the  de- 
fense. One  at  least  of  the  instructions  giv- 
en (for  the  people  was  not  strictly  accurate, 
but  we  find  no  such  error,  either  in  giving 
or  refusing  instructions,  as  would  Justify 
a  reversal  of  the  case  even  if  the  proof  was 
lees  conclusive  than  it  Is. 

We  have  given  the  case  the  best  consid- 
eration we  are  capable  of.  ,  Some  errors 
slighter  in  character  than  those  referred  to 
were  undoubtedly  committed  during  the  prog- 
ress of  the  trial,  but  this  is  almost  un- 
avoidable in  the  trial  of  a  case  lasting,  as 
this  one  did,  a  month.  Our  condnsion  is 
that  the  verdict  was  correct  and  the  Judg- 
ment is  affirmed. 

Judgment    affirmed. 

VICKEJRS,  a  J.,  and  COOKB  and  DUNN, 
JJ.  <djssentlng).  It  is  only  under  extraordi- 
nary circumstances  that  It  becomes  proper 
for  the  trial  judge  to  dull  and  examine  a 
witness.  It  should  never  be  done  upon  the 
mere  request  or  suggestion  of  a  party.  If 
either  party  desires  such  action  to  be  taken, 
a  showing  should  be  made  sufficient  to  con- 
vince the  court  that  the  ends  of  Justice 
would  be  defeated  if  it  were  not  done.  In 
this  case  no  such  showing  was  made  or  a^ 
tempted  and  the  calling  and  examining  of 
witnesses  by  the  court  was  wholly  unjusti- 
fied. The  cross-examination  by  the  state's 
attorney  of  the  witnesses  so  called  was 
highly  improper.  While  the  evidence  trad- 
ing to  prove  the  guilt  of  the  defendant  was 
strong,  the  error  on  the  part  of  the  court 
in  calling  and  examining  the  three  wit- 
neeses  named,  and  in  permitting  the  state's 
attorney  to  cross-examine  them  in  a  manner 
grossly  improper,  is  so  grave  and  prejudicial 
that  we  are  of  the  opinion  the  Judgment 
should  be  reversed  and  the  cause  remanded 
tor  a  new  triaL 

(z&s  ni.  SI.) 
OEORGB  et  al.  v.  ORORGB  «t  al. 

(Supreme  Court  of  lUinoia.     April   19,   1911. 
Rehearing  Denied  June  7,  1911.) 

1.  Appeal  ano  Ebrob  (J  749*)— Confbssion 
OF  EIRBOBB— Plea  op  Limitations. 

A  plea  of  limitations  to  a  writ  of  error 
oonfesses  the  erron  assigned. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  tS  3065-3073;  Dec.  Dig.  i 
749.*] 

2.  CotTRTB  (I  219*)— Appellate  Jubisoiction 
—Illinois— Fbkehold. 

Under  Const,  art  6,  {J  2,  8,  anthorizing  ap- 
peals and  writs  of  error  to  be  taken  to  the  Su- 
preme Court,  the  parties  to  a  decree  for  parti- 
tion are  entitled  to  prosecute  error,  as  the  cas* 
involves  a  freehold. 

[Bd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  557-573:   Dec.  Dig.  i  219.*) 
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S.  CoxTBTS  (I  219*>— Appeixate  Jubisdiction 

— ^liEoisLATivE  Power. 

The  Legislature  cannot  defeat  nor  abridge 
the  Supreme  Court's  jurisdiction  of  writs  of  er- 
ror, nnder  Const  art.  6,  iJ  2,  8,  bat  may  regu- 
late the  practice  and  limit  the  time  within  which 
writs  may  be  sued  oot 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  !!  53^574 ;   Dec  Dig.  S  219.»] 

4.  CouBTs  (S  203*)— Statutobt  Provisions— 

CONSTBUCnON. 

PracHce  Act  (Laws  1907,  p.  466)  S  IIT, 
limiting  the  time  within  which  writs  of  error 
may  be  sued  out  is  a  statute  of  limitation,  and 
hence  is  not  invalid  as  abridging  the  constitu- 
tional jurisdiction  of  the  Supreme  Court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  I  203.*] 

5.  Appeal  and  Ebbor  (S  338*)- tiiMiTATioNS. 

A  writ  of  error  is  a  snit,  and  the  rules  gov- 
erning the  application  of  statutes  of  limitations 
'generally  are  applicable  to  proceedings  for  the 
issuance  of  a  writ  of  error,  under  Practice  Act 
(Laws  1907,  p.  466)  8  117. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |§  1879-1882;  Dec.  Dig.  { 
538.»J 

6.  I«nnTATioN  OF  AonoNB  (|  e*)-— STAXTrras— 
Constbuotion. 

.  Statutes  of  limitation  will  not  be  given  re- 
troactive effect,  In  the  absence  of  clear  legisla- 
tive intention. 

[E}d.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  S§  16-31;   Dec.  Dig.  {  6.*] 

7.  Appeal  and   Erbob   (§  347*)— Right  to 
'    Sub  Out  Writ— Accbuai>— Time. 

Right  to  sue  out  a  writ  of  error  to  review, 
a  decree  accrues  when  the  decree  is  entered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§1897-1899;  Dec.  Dig.  § 
847.*] 

8.  Appeal  and  E^bob  (§  338*)— Limitations 
—Statutobt  Pbovisions— Retroactive  Ef- 

Practice  Act  (T^aws  1907,  p.  466)  §  117,  ef- 
fective Jnl:r  1,  l907,  limiting  the  time  within 
Which  a  writ  of  error  may  be  sued  out  to  three 
years,  does  not  apply  to  a  writ  to  review  a  de- 
cree entered  March  29,  1907 ;  the  former  five- 
year  statute  being  applicable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
E)rror,  Oent  Dig.  §  1882;    Dec.  Dig.  §338.*] 

Carter,  J.,  dissenting. 

Eirror  to  Superior  Court,  Cook  Goanty; 
George  A.  Dnptiy,  Judge. 

Action  by  Llnville  H.  George  and  others 
against  Samuel  E.  George  and  others.  From 
a  decree  for  plaintiffs,  defendants  bring  er- 
ror.   Reversed  and  remanded. 

Daniel  S.  Wentworth  (Harvey  J.  Cavender, 
of  counsel),  for  plaintiffs  in  error.  Fred  H. 
Atwood,  Frank  B.  Pease,  and  Charles  O. 
Loucks,  for  defendants  In  error. 


COOKE,  J.  This  is  a  writ  of  error  sued 
out  to  review  a  decree  for  the  partition  of 
real  estate,  entered  in  the  superior  court  of 
Cook  county  on  March  29,  1907.  The  writ 
was  Issued  on  September  20,  1910,  and  the 
defendants  In  error  have  filed  their  plea  of 
the  statute  of  limitations,  alleging  that  nn- 
dwr  section  117  of  the  practice  act  (Laws 
1907.  p.  46C)  the  plaintiffs  in  error  are  bat- 


red  from  suing  out  their  writ  of  error;  the 
same  not  having  been  done  within  three 
years,  as  provided  by  said  section.  To  this 
plea  plalntlfb  in  error  have  filed  a  demur- 
rer, claiming  that  they  are  not  governed  by 
the  act  of  1907,  limiting  them  to  three  years 
within  which  to  prosecute  their  writ  of  er- 
ror, but  that  their  rights  accrued  under  the 
former  statute,  and  that  they  have  five  years 
time  in  which  to  prosecute  their  writ,  as  pro- 
vided by  the  law  at  the  date  of  the  decree. 

[1]  The  only  question  to  be  determined  is 
wbeth^  the  act  of  1907  applies  to  writs  of 
error  sued  out  to  review  judgm^ts  or  de- 
crees rendered  prior  to  the  passage  of  that 
act.  If  it  be  held  that  It  does  apply,  then  this 
writ  must  be  dismissed.  If  it  be  held  that 
it  does  not  apply,  and  the  demurrer  to  the 
statute  of  limitations  be  sustained,  then  a 
reversal  of  the  decree  must  necessarily  fol- 
low, as  the  effect  of  the  plea  Is  to  confess 
that  there  is  error  in  the  record  for  which 
the  decree  must  be  reversed.  Mahony  ▼.  Ma- 
hony,  139  III.  14,  28  N.  D.  9l5;  Peterson  v. 
Manhattan  Life  Ins.  Co.,  244  lU.  329,  91  N. 
K  466. 

[2]  The  jurisdiction  of  this  court  to  review 
the  judgments  and  decrees  of  trial  courts  in 
this  class  of  cases  by  writs  of  error  does  not 
depend  upon  the  statute.  That  jurisdiction 
Is  conferred  by  the  Oonstitution,  and  the 
right  to  sue  out  a  writ  of  error  is  a  oonsti- 
tfutlonal  right,  and  must  be  allowed  when 
claimed.  Schlattweller  v.  St  Clair  County, 
63  111.  449.  Section  2  of  article  6  of  the  Con- 
stitution provides  that  the  Supreme  Court 
shall  have  original  jurisdiction  In  cases  re- 
lating to  the  revenue,  in  mandamus  and  ha- 
beas corpus,  and  appellate  jurisdiction  in  all 
other  cases.  Section  8  of  the  same  article 
provides  that  appeals  and  writs  of  error  may 
be  taken  to  the  Supreme  Court.  In  this  case 
a  freehold  Is  involved,  and  the  parties  to  this 
decree  have  a  constitutional  right  to  sue  out 
a  writ  of  error  In  this  court  to  review  that 
decree. 

.  [3]  It  is  not  within  the  power  of  the  Leg- 
islature to  deprive  the  Supreme  Court  of  the 
jurisdiction  to  review  such  cases  by  writs  of 
error,  or  In  any  manner  to  abridge  that  ju- 
risdiction ;  but  the  Legislature  may  by  prop- 
er enactment  regulate  the  practice  In  respect 
to  writs  of  error,  and  may  limit  the  time 
within  which  writs  of  error  may  be  sued  out 
of  this  court. 

[4]  Section  117  of  the  practice  act  of  1907 
does  not  attempt  or  pretend  to  confer  juris- 
diction upon  the  Supreme  Court  to  review 
judgm.ents  and  decrees  by  writs  of  error,  but 
merely  limits  the  time  within  which  such 
writs  may  be  sued  out.  It  Is  strictly  a  stat- 
ute of  limitations,  and  must  be  construed  as 
.such. 

[t]  We  have  repeatedly  held  that  the  suing 
out  of  a  writ  of  error  Is  the  beginning  of  a 
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new  salt  Ripley  r.  Motrla,  2  Oilman,  881; 
Roberts  y.  Fahs,  32  III.  474;  International 
Bank  y.  Jenkins,  107  Ill.'2»l;  Singer  &  Tal- 
cott  Stone  Co.  v.  Hntchlnson,  176  111.  48, 
51  N.  B.  622.  The  rules  which  govern  the 
application  of  statutes  of  limitations  to  other 
causes  of  action'  should  therefore  he  applied 
here.  In  the  early  case  of  Thompson  y.  Alex- 
ander, 11  111.  51,  it  was  held  that  the  amend- 
ment of  Fehrnary  10,  1849  (Laws  1849,  p. 
132),  to  the  lihiitation  act  operated  only  In 
causes  of  action  accruing  after  It  took  effect. 
That  was  an  action  in  debt  brought  on  a 
promissory  note  maturing  May  11,  1838.  The 
defendant  pleaded  the  statute  of  limitations, 
and  set  up  that  the  cause  of  action  had  ac> 
cmed  more  than  5  years  before  the  com- 
mencement of  the  salt.  Prior  to  the  amend- 
ment of  February  10,  1849,  actions  in  debt 
conld  be  brought  on  promissory  notes  at  any 
time  within  16  years  after  the  right  of  action 
accmed.  That  act  limited  the  bringing  of 
such  actions  to  5 'years,  and  we  held  that  a 
retrospectiye  effect  wUI  not  be  glyen  to  snch 
an  act,  nnless  it  clearly  appears  that  snch 
was  the  intention  of  the  Legislature,  which 
intention  most  be  manifested  by  clear  and 
nnequlyocal  expressions;  and  in  the  absence 
of  any  snch  intention  of  the  Legislature  hay- 
ing been  so  manifested,  it  was  further  held 
that  the  provisions  of  that  act  should  only 
apply  to  causes  of  action  arising  after  it 
went  into  operation,  and  the  judgment  of  the 
trial  court  in  sustaining  a  demurrer  to  the 
plea  of  ibe  statute  of  limitations  was  af- 
firmed. 

Hathaway  v.  Merchants'  Trust  Co.,  218 
III.  580,  7S  N.  E.  1060,  was  a  case  where  let- 
ters testamentary  had  been  Issued  on  Janu- 
ary 13,  1903,  and  on  May  2,  1904,  the  Mer- 
chants' Loan  Sc  Trust  Company  filed  its  claim 
against  the  estate,  which  was  allowed  on 
July  25,  1904.  At  the  time  the  letters  were 
lasned,  claims  were  allowed  to  be  filed 
against  estates  within  two  years  from  the 
date  of  the  granting  of  letters  testamentary. 
On  May  15,  1903  (Laws  1903,  p.  3),  the  ad- 
ministration act  was  so  amended  as  to  re- 
quire all  claims  against  estates  to  be  filed 
within  one  year  from  the  date  of  granting  of 
letters  testamentary,  and  it  was  contended 
In  that  case  that  the  claim  of  the  Merchants' 
Loan  ft  Trust  Company  should  not  have  beoi 
allowed,  because  It  was  not  filed  in  the  pro- 
i>ate  court  within  one  year  from  the  granting 
of  letters  testamentary.  In  that  case  we  held 
that  the  section  of  the  administration  act 
fixing  the  time  for  filing  claims  against  an 
estate  is  not  a  statute  conferring  jurisdic- 
tion, but  is  a  limitation  act,  which  will  not 
be  given  retroactive  effect  in  the  absence  of 
clear  legislative  Intention,  and  that  that  act, 
as  amended  by  the  act  of  1903  reducing  the 
time  for  filing  claims  to  one  year,  does  not 
apply  to  claims  against  an  estate  upon  which 
letters  testamentary  had  been  granted  before 


the  act  took  effect.  There  Is  nothing  in  sec- 
tion 117  of  the  practice  act  of  1907  which  in- 
dicates that  the  Legislature  meant  it  to  be  re- 
troactive in  its  effect  Its  provisions  in  that 
respect  are  similar  to  those  of  the  amend- 
ment of  May  15,  1903,  to  the  administration 
act  which  was  construed  in  the  Hathaway 
Case. 

[S]  In  addition  to  the  general  rule  that 
limitation  acts  will  not  be  given  a  retroactive 
effect  in  the  absence  of  clear  legislative  In- 
tention, section  4  of  the  act  to  revise  the  law 
in  relation  to  the  construction  of  statutes 
provides  that  no  law  shall  be  construed  to 
repeal  a  former  law,  whether  such  former 
law  Is  expressly  repealed  or  not  &s  to  any 
right  accruing  or  claim  arising  imder  the 
former  law,  or  in  any  manner  whatever  to 
affect  any  right  accruing  or  claim  arising 
before  the  new  law  takes  effect 

[71  The  right  of  plaintiffs  in  error  to  sue 
out  a  writ  of  error  from  this  court  to  review 
the  decree  of  the  superior  court  of  (Took 
cotmty,  and  thus  begin  a  new  suit,  accrued 
at  the  time  that  decree  was  entered,  and 
therefore  was  a  right  accruing  under  the  law 
in  effect  at  that  tlma  The  statute  at  that 
time  provided  that  a  writ  of  error  should  not 
be  brought  after  the  expiration  of  five  years 
from  the  rendition  of  the  decree  or  judgment 
complained  of. 

[8]  Defendants  In  error  insist  however, 
tliat  as  this  decree  was  rendered  on  March 
29,  1907,  and  the  new  practice  act  became 
effective  on  July  1,  1907,  plaintiffs  in  error 
had  almost  three  years  within  which  to  sue 
out  this  writ'  of  error  after  that  act  t>ecanie 
effective,  and  that,  as  this  must  be  held  to 
be  a  reasonable  time,  the  new  limitation 
should  prevail  in  this  case.  This  act  must  be 
applied  generally  to  all  causes  of  action  ac- 
cruing before  the  act  of  1907  became  effec- 
tive. It  cannot  be  said  that  the  act  will  ap- 
ply in  one  case  and  not  In  another.  Hatha- 
way y.  Merchants'  Trust  Co.,  snpra.  Apply- 
ing the  rule  of  uniformity,  the  question 
whether  a  reasonable  time  was  left  plaintiffs 
In  error  within  which  to  sue  out  their  writ 
of  error  is  not  open  for  our  decision. 

For  the  reasons  given,  the  demurrer  must 
be  sustained,  and  a  reversal  of  the  decree 
must  follow.  The  decree  of  the  supei^or 
court  is  reversed,  and  the  cause  remanded. 

Reversed  and  remanded. 

OARTSR,  J.,  dissents. 


(SSO  111.  214) 

BLLGUTH  V.  BLLGUTH  et  ai. 
(Supreme'  Court  of   IIliDois.     April  19,  1911. 

Rehearing  Deqied  June  7,  1911.) 
1.  Appsal  and  Bbbok  ({{  858,  859*)->Rkvibw 

— SCOPB.  ■ 

A  writ  of  error  ^tied  out  aftet'  mat  order 
of  distribution  in  partitkin  p^sents  the  entire 
record  for  review,  but  an  appeal  prcRenta  only 
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tht  order  appealed  from  and  m  mach  of  the 
record  as  is  involved  therein. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  TUg.  H  3439-3445;    Dec  Dig.  H 
868,  869.*J 
2.  Paetition  (I  107*)— <Sai*  —  Ebvikw— Pab- 

TIE8. 

A  purchaser  at  partition  sale  is  an  essential 
party  to  proceedings  to  vacate  the  sale. 

[EM.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  H  362-374;   Dec.  Dig.  i  107.*] 

8.  Pabtition  (§  111*>—Decbeb— Effect. 

A  former  decree  In  partition  approving  a 
sale  and  providing  for  distribution  of  the  pro- 
ceeds was  rendered  ineffective  by  the  purchaser's 
failure  to  comply  with  his  bid,  and  a  subse- 
quent decree  on  resale  directing  distribution 
according  to  the  former  decree  must  be  regarded 
as  though  the  former  decree  had  not  been  en- 
tered, and  the  coart  had  embodied  the  mme  pro- 
visions in  the  later  decree. 

[13d.  Note.— For  other  cases,  see  Partition, 
Dec.  Dig.  i  111.*] 

4.  DowEB  (I  95*)  —  AssiORUsnT  —  AwABD  or 
OB088  Sum— EJffeot  of  Stattjtk. 

Under  Dower  Act  (Hurd's  Rev.  St  1909, 
c.  .41)  f  39,  providing  for  assignment  of  dower 
where  the  estate  cannot  be  divided  without 
great  Injury  thereto,  a  tenant  cannot  be  com- 
pelled to  accept  a  gross  sum  in  lieu  of  dower. 

[Ed.  Note.— For  other  cases,  see  Dowet,  Cent 
Dig.  S  340;   Dec.  Dig.  J  95.*] 

6.  Pabtitiok  (I  114*)— AoTioK— Fees. 

It  was  error  in  partition  to  allow  solicitor's 
and  stenographer's  fees  direcUy  to  Qte  solicitor 
and  stenographer. 

(Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  II  440-149 ;   Dec.  Dig.  |  114.*] 

6.  PARTirroN  (g  114*)— Action— Fees. 

In  partition,  it  was  error  to  allow  solicitor's 
and  stenbgrapher's  fees  without  proof  of  rea- 
sonableness. 

(Ed.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  S|  440-449;  Dec.  Dig.  |  114.*] 

7.  Pabtition  (|  114*)— Action— Costs. 

Costs  in  partition  should  be  assessed  against 
the  parties    in  proportion  to  their  interests. 

[EJd.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  II  440-449;   Dec.  Dig.  I  114.*] 

Appeal  from  Circuit  Court;  GooIe  County; 
Thomas  G.  Windes,  Judge. 

Consolidated  bills  between  Joseph  Bllgnth 
and  Albert  O.  EUguth  and  others.  E^om 
the  decree,  Joseph  EUguth  appeals.  Partl7 
affirmed  and  partly  reversed  and  remanded. 

Matthew  J.  Hubs,  for  appellant  Frank 
Foster  and  Lyman  M.  Paine,  for  appellees. 

000KB,  3.  Appellees  filed  their  bUl  In  the 
superior  court  of  Cook  county  to  set  oif  the 
dower  of  Joseph  Bllguth,  appellant.  In  the 
premises  known  as  8700  Brie  street  and  the 
undivided  one-tialf  of  the  premises  known  as 
8700  Commercial  avenue,  in  the  city  of  Chi- 
cago. Thereafter  appellant  filed  his  bill  In 
the  circuit  court  of  Cook  county  for  the  par- 
tition of  the  premises  known  as  8700  Com- 
mercial avenue.  These  two  suits  were  con- 
solidated In  the  circuit  court,  and  the  su- 
perior court  till  was  ordered  to  stand  as  a 
cross-bill  to  the  bill  of  appellant  for  parti- 
tion. Appellant  owned  the  undivided  one- 
half  of  the  premises  known  as  8700  Com- 


mercial arenue,  had  ft  dover  Interest  In  the 
other  undivided  one-half 'and  a  homestead  in 
the  whole,  and  he  also  had  a  dower  interest 
in  the  premises  known  as  8700  Erie  street 
A  decree  of  partition  was  entered  finding  the 
interests  of  the  parties  in  the  real  estate  as 
stated  and  appointing  commissioners  to  as- 
sign dower  and  homestead  and  make  parti- 
tion. The  commissioners  reported,  finding 
the  premises  not  susceptible  of  partition,  and 
appraising  the  premises  at  8700  Commercial 
avenue  at  $7,000  and  the  premises  at  8700 
Brie  street  at  $6,250.  Appellant  filed  his 
written  assent  to  the  sale  of  the  premises  at 
8700  Commercial  avenue  free  of  his  dower 
and  homestead.  Decree  followed,  whereby 
the  master  was  ordered  to  sell  the  premises 
at  8700  Commercial  avenue  free  and  dear  of 
the  dower  and  homestead  rights  and  inter- 
ests of  appellant,  and  that  the  dower  Inter* 
est  of  appellant  in  the  premises  at  8700  Brla 
street  should  be  computed  upon  the  valuation 
of  $6,260,  as  fixed  by  the  commissioners. 
Pursuant  to  this  decree  the  master  sold  tb» 
premises  at  8700  Commercial  avenue  to  ap- 
pellant for  the  sum  of  $6,060.  Appellant 
having  failed  to  pay  to  the  master  the  sum 
bid  for  the  premises,  the  sale  was  set  aside 
and  tlie  premises  ordered  resold,  appellant 
to  pay  the  expense  of  the  resale,  and  to  be 
charged  with  any  loss  .  arising  therefrom. 
Appellant  prayed  and  perfected  an  appeal 
from  this  order  to  the  Appellate  Court  for 
the  First  District,  but  that  appeal  was  dls* 
missed  for  failure  of  appellant  to  file  a  tran- 
script of  the  record  in  time.  Pursuant  to  the 
order  for  resale  of  the  premises,  the  same 
were  sold  by  the  master  to  one  Stanley  Bo- 
guszewski  for  the  sum  of  $4,800.  Appellant 
filed  objections  to  the  report  of  this  sale  by 
the  master,  and  asked  that  tlie  sale  be  set 
aside.  The  objections  were  overruled,  report 
of  the  master  approved,  and  the  master  di- 
rected to  execute  and  deliver  deed  to  the 
purchaser.  This  decree  also  contained  an 
order  for  payment  of  costs  and  for  distribu- 
tion of  the  proceeds  of  the  "sale.  From  this 
decree  appellant  prayed  and  was  allowed  an 
appeal  to  this  court 

'Appellant  assigns  error  on  the  whole  of 
this  record,  and  insists  that  this  appeal 
brings  up  the  whole  record  for  review.  Ap- 
pellees contend,  on  the  other  hand,  that  the 
only  matter  presented  for  review  by  this 
appeal  is  the  order  of  the  court  approving 
and  confirming  the  sale  by  the  master  in 
chancery  and  directing  the  issuance  of  a 
deed  and  for  distribution,  and  have  confined 
their  brief  and  argument  to  that  question 
alone. 

Appellant  in  support  of  his  contention  that 
the  whole  record  la  here  for  review,  cites  tiie 
case  of  Carter  v.  Penn,  99  111.  390.  That  was 
a  writ  of  error  sued  out  of  this  court  to 
bring  up  for  review  the  record  of  the  circuit 
court  of  St  Clair  county. 


*For  other  cases  see  same  topic  and  section  NUMBER  ia  Dee.  Dig.  *  Am.  Dig.  K»r  No.  Series  *  Bsp'r  ladezea 
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[1]  A  writ  of  error  sued  oat  after  the  final 
order  of  dlstrlbntion  In  a  partition  case 
brings  np  the  entire  record  for  review,  but 
an  appeal  taken  from  the  order  of  distribu- 
tion does  not  bring  np  the  entire  record  for 
review,  but  presents  for  the  consideration  of 
the  court  to  which  the  appeal  is  taken  only 
the  order  appealed  from  and  so  much  of  the 
record  as  is  Involved  in  that  order.  Drum- 
mer Creek  Drainage  District  v.  Roth,  244  111. 
68,  91  N.  B.  83.  A  party  dlssatisfled  with  a 
decree  In  a  partition  suit  which  establishes 
and  declares  the  right,'  title,  and  interest  of 
the  respective  parties  may  not  wait  until  the 
iast  order  having  reference  to  any  of  the 
proceedings  in  the  case  is  entered  and  by  an 
api>eal  therefrom  bring  the  whole  case  up  for 
review.  That  can  only  be  done  by  writ  of 
error.  If  he  Is  dissatisfied  with  the  decree  of 
the  conrtas  to  the  extent  of  his  interests  or 
as  to  any  other  matter  affecting  the  title  to 
the  land  and  has  a  right  to  appeal,  he  Is 
required  to  exercise  that  right  at  that  time, 
and  be  cannot,  by  appealing  from  a  subse- 
qnent  order,  bring  up  for  review  a  former  de- 
cree which  was  final  in  its  nature.  Rhodes 
T.  Rhodes,  172  111.  18T,  50  N.  B.  170;  Crowe 
r.  Kennedy,  224  111.  626,  79  N.  B.  626;  Piper 
V.  Piper,  231  111.  75,  83  N.  B.  100. 

This  appeal  Is  from  the  decree  confirming 
the  master's  report  of  sale  and  ordering  dis- 
tribution, and  we  are  therefore  necessarily 
limited  to  a  consideration  of  the  questions 
Involved  in  the  entry  of  that  decree ;  and  by 
reason  of  the  fact  that  Stanley  Boguszewski, 
tbe  purchaser  at  the  resale,  was  not  made  a 
party  to  the  proceedings,  or,  so  far  as  this 
record  shows,  notified  of  appellant's  applica- 
tion to  have  the  sale  set  aside,  we  are  fur- 
ther, limited  to  a  consideration  of  questions 
which  do  not  affect  the  validity  or  regularity 
of  the  sale  to  Boguszewski. 

[2]  If  appellant  desired  to  insist  npon  er- 
rors, not  affecting  the  Jurisdiction  of  the 
court,  which  could  only  be  remedied  by  set- 
ting aside  the  sale.  It  was  indispensable  that 
Boeuszewskl,  the  purchaser,  should  be  noti- 
fied and  made  a  party.  Schnlz  v.  Hasse,  227 
ni.  156,  81  N.  B.  60.  The  action  of  the 
conrt  in  confirming  the  sale  to  Boguszewski 
mnst  therefore  be  sustained. 

[3]  Appellant  Is,  however,  entitled  to  a  re- 
view of  all  alleged  errors  In  the  decree  which 
aifect  his  interests  In  the  proceeds  of  sale. 
The  decree  with  reference  to  the  distribution 
of  such  proceeds  Is  exceedingly  vague  and 
nncertaln.  It  provides  that  the  master  shall, 
"distribute  the  proceeds  of  said  sale  accord- 
ing to  the  former  orders  and  decrees  of  this 
conrt."  The  only  former  order  or  decree  in 
the  cause  relating  to  distribution  was  the 
decree  which  was  entered  November  11,  1909, 
upon  the  approval  of  the  sale  to  appellant. 
That  decree  was,  however,  rendered  Ineffec- 
tive by  appellant's  failure  to  pay  to  the  mas- 
ter the  amount  of  his  bid,  and  the  provisions 
rdating  to  the  distribution  of  the  proceeds  of 
that  sale  could  not  control  the  distribution  of 


the  proceeds  derived  from  a  subsequent  sale 
of  the  premises.  The  actlou  of  the  court  in 
directing  the  master  to  distribute  tbe  pro- 
ceeds derived  from  the  resale  "according  to 
the  former  orders  and  decrees  of  this  court" 
must  be  regarded  In  the  same  manner  as 
though  the  former  decree  had  never  been 
entered,  and  the  court  had.  Instead  of  order- 
ing distribution  as  provided  in  that  decree, 
embodied  the  same  provisions  In  the  decree 
from  which  this  appeal  has  been  prosecuted 
as  were  contained  In  the  decree  of  November 
11,  1909. 

The  former  decree,  after  finding  that  the 
sale  to  appellant  had  theretofore  been  made, 
reported,  and  confirmed,  and  that  the  mas- 
ter bad  In  his  possession  $5,050,  being  the 
proceeds  of  sale  less  an  Incumbrance  of 
$1,000  on  the  premises  sold,  directed  the  mas- 
ter to  pay,  first,  to  David  Elchberg,  solicitor 
for  complainants,  $32.75,  taxed  as  costs  of 
suit;  second,  to  the  commissioners  (naming 
them)  $20  each ;  third,  to  Frank  Foster,  solic- 
itor for  defendants,  $3  appearance  fee; 
fourth,  to  I.  H.  Weiner,  reporter,  $30;  fifth, 
to  David  Elchberg,  solicitor  for  complainants, 
as  solicitor's  fee,  $400;  sixth,  that  the  mas- 
ter retain  his  fees,  commissions,  and  dis- 
bursements, amounting  to  $166.50 ;  seventh,  to 
Joseph  Ellgnth,  as  and  for  bis  dower  Inter- 
est in  premises  known  as  No.  8700  Brie  ave- 
nue, $904;  eighth,  to  Joseph  EUguth,  as  and 
for  his  dower  Interest  in  the  one-half  of  the 
premises  known  as  No.  8700  Commercial  ave- 
nue, $375 ;  ninth,  to  Joseph  Ellguth,  as  and 
for  his  homestead  estate  In  the  one-half  of 
premises  known  as  No.  8700  Commercial  ave- 
nue, $262.60;  tenth,  to  Joseph  Ellguth,  the 
ovimer  of  one-half  of  the  premises  sold, 
$1,932.75;  and  eleventh,  to  the  seven  chil- 
dren of  Mary  Hermine  Ellguth,  deceased 
(naming  them),  each  $126.24.  Appellant  com- 
plains of  the  action  of  the  court,  first,  in  at- 
tempting by  the  decree  of  distribution  to  com- 
pel him  to  ^ccept  the  sum  of  $904  out  of  the 
proceeds  derived  from  the  sale  of  the  prem- 
ises at  8700  Commercial  avenue  in  lieu  of  his 
dower  interest  In  the  premised  at  8700  Brie 
avenue;  second,  in  allowing  solicitor's  and 
stenographer's  fees  directly  to  the  solicitor 
and  stenographer  and  without  proof  of  the 
reasonableness  of  the  allowances ;  and,  third. 
In  assesBlng  an  unjust  proportion  of  the  costs 
against  him. 

[4]  With  reference  to  the  first  complaint 
the  conrt,  by  the  decree  of  partition,  found 
that  appellant  was  entitled  to  dower  in  the 
premises  at  8700  Brie  avenue  and  directed 
the  commissioners  appointed  by  that  decree 
to  assign  such  dower  to  him.  The  commis- 
sioners reported  that  the  dower  could  not  be 
assigned  by  metes  and  bounds,  and  fixed  the 
value  of  the  premises  at  $5,250.  After  order- 
ing a  sale  of  the  premises  at  8700  Commercial 
avenue,  tbe  court  by  the  same  decree  again 
found  that  appellant  had  a  dower  Interest 
in  the  premises  at  8700  EMe  avenue  and  that 
the  commissioners  had  appraised  the  value  of 
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thoee  premises  at  $5,250,  and  "tliat  said  Jo- 
seph EUguth'B  dower  Interest  therein  Efhould 
be  figured  on  said  valuation."  This  finding 
of  the  court  that  appellant's  dower  Interest 
in  the  premises  at  8700  Erie  avenue  "should 
be  figured"  on  the  valuation  of  the  premises 
as  fixed  by  the  commissioners  does  not 
amount  to  an  adjudication  that  appellant 
should  be  awarded  a  gross  sum  in  lieu  of 
such  dower  interest,  and  as  no  further  or- 
der was  made  with  reference  thereto  until 
the  entry  of  the  order  of  distribution,  by 
which  the  master  was  directed  to  pay  to  ap- 
pellant, out  of  the  proceed?  derived  from  the 
sale  of  the  premises  at  8700  Commercial  av- 
enue, the  sum  of  $904  as  and  for  his  dower 
interest  in  the  premises  at  8700  Erie  avenue 
appellant  upon  this  appeal  is  in  a  position  to 
complain  of  the  action  of  the  court  in  award- 
ing him  a  gross  sum  in  lieu  of  his  dower  In 
the  premises  at  8700  Erie  avenue.  Section 
39  of  the  dower  act  provides  that  "in  all 
cases  where  estate  cannot  be  divided  with- 
out great  Injury  thereto,  the  dower  may  be 
assigned  of  the  rents,  Issues  and  profits 
thereof,  to  be  had  and  received  by  the  per- 
son entitled  thereto  as  tenant  In  common 
with  the  owners  of  the  estate,  or  a  Jury  may 
be  empaneled  to  inquire  of  the  yearly  value 
of  the  dower  therein,  who  shall  assess  the 
same  accordingly,  and  the  court  shall  there- 
upon enter  a  decree  that  there  be  paid  to 
such  person  as  an  allowance  In  lieu  of  dower, 
on  a  day  therein  named,  the  sum  so  assessed 
as  the  yearly  value  of  such  dower,  and  the 
like  sum  on  the  same  day  of  each  year  there- 
after during  his  or  her  natural  life."  This 
statute  is  clear  and  unambiguous,  and  re- 
quired the  court  in  this  case,  when  the  com- 
missioners reported  that  dower  could  not  be 
assigned  by  metes  and  bounds,  to  decree  that 
appellant's  dower  be  assigned  of  the  rents, 
issues,  and  profits  from  the  premises,  to  be 
had  and  received  by  him  as  tenant  in  com- 
mon with  the  owners  of  the  estate,  or  to  Im- 
panel a  Jnry  to  fix  the  yearly  vttlne  of  such 
dower.  The  statute  confers  no  authority  up- 
on a  court  to  compel  the  person  entitled  to 
dower  to  accept  a  gross  sum  in  lien  thereof. 
Francisco  v.  Hendricks,  28  111.  64.  The  de- 
cree of  distribution  is  therefore  erroneous  in 
directing  the  master  to  pay  to  appellant  the 
sum  of  $904  as  and  for  his  dower  interest 
in  the  premises  at  8700  Erie  avenue. 

[5, 1]  Appellant  also  complains  of  the  ac- 
tion of  the  court  in  allowing  solicitor's  and 
stenographer's  fees  directly  to  the  solicitor 
and  stenographer,  and  also  in  allowing  such 
fees  without  proof  of  the  reasonableness  of 
the  allowance.  Both  of  these  objections  are 
well  taken  (McMullen  v.  Reynolds,  209  IlL 
504,  70  N.  E.  1041),  and  are  properly  present- 
ed upon  appeal  from  the  decree  of  distribu- 
tion, as  the  court  had  not  by  any  other  or- 
der or  decree  made  any  allowance  in  favor  of 
the  solicitor  or  stenographer. 


[7]  It  is  next  contoided  that  the  conrt  as- 
sessed an  unjust  proportion  of  the  costs 
against  appellant.  The  amount  of  the  costs 
assessed  against  him  is  not  stated  in  the  de- 
cree, and  can  only  be  determined  from  the 
distribution  which  the  master  was  directed 
to  make.  It  appears  therefrom  that  the  total 
costs  directed  to  be  paid  out  of  the  proceeds 
of  sale  amount  to  $692.25,  of  which  it  is  ap- 
parent $692.25  has  been  assessed  against  ap- 
pellant by  directing  the  master  to  pay  bim 
$592.25  less  than  the  sum  which  he  would 
have  received  from  the  proceeds  of  sale,  as 
the  owner  of  one-half  of  the  premises,  had 
no  costs  been  assessed  against  him.  This 
was  error.  The  costs  should  tte  assessed 
against  each  of  the  parties  in  proportion  to 
his  interest. 

That  portion  of  the  decree  confirming  the 
master's  report  of  sale  is  affirmed. and  that 
portion  providing  for  distribution  is  reversed, 
and  the  cause'  is  remanded  to  the  circuit 
court,  with  directions  to  charge  Jos^h  EU- 
guth  with  the  costs  of  the  resale  and  tbe  loss 
occasioned  thereby,  and  to  enter  an  order  of 
distribution  of  the  proceeds  of  that  sale  not 
inconsistent  with  the  views  herein  expressed. 

Reversed  in  part  and  remanded,  with  di- 
rections. 

(OS  ni.  MR 

CITT  OF  GENBSEO  v.  BROWN. 

SAME  V.  GUILD. 

(Supreme  Court  of  Illinola.     April  19,  1911. 

Rehearing  Denied  June  7,  1911.) 

1.  MnRICIPAI,    COBPOBATIONS     (§    472*)— SPK- 

ciAL  Taxes— Unequal  Assessments. 

That  a  higher  tax  shall  be  levied  against 
one  piece  of  property,  that  is  benefited  no  more 
than  another  piece  of  property,  which  is  taxed 
a  lower  sum,  U  not  a  valid  objection  in  a  special 
tax  proceeding.  If  the  special  tax  does  not  ex- 
ceed the  benefits  to  the  property,  its  payment 
may  be  enforced ;  and  that  other  property  re- 
ceiving greater  benefits  is  taxed  no  higher  af- 
fords no  legal  objection  to  the  validity  of  the 
ordinance,  or  the  proceeding  thereunder  for 
specially  taxing  property  for  local  Improve- 
ments. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |  1120;  Dec.  Dig.  t 
472.»] 

2.  MUNICIPAI,    COKPORATIOHfl     (|  804*)  —  Ijl- 
PBOVEMENTS — OBDINANCE. 

An  ordinance  provided  for  the  construction 
of  catch-baslDB  and  for  their  connection  to  pub- 
lic sewers;  but  the  length  and  depth  of  such 
drains  were  not  mentioned,  and  no  reference 
was  made  to  the  sewers  to  l>e  connected.  One 
item  of  the  engineer's  estimate  was  "90  lineal 
feet  12-in.  sewer  tile  drain,  at  $.50  per  lineal 
foot.  $45."  Held,  that  tbe  ordinance  was  in- 
valid. 

[Ed.  Note. — ^Por  other  cases,  see  Municipal 
Comarations,  Cent  Dig.  Sf  811-816;  Dec.  Dig. 

Appeal  from  Henry  Goimty  Court;  Albert 
E.  Bergland,  Judge. 

Actions  by  the  City  of  Geneseo  against 
Harry  E.  Brown  and  against  John  J.  Guild. 
EYom  Judgments  confirming  a  special  tax. 


•For  otlier  cases  see  same  topic  and  section  NUMBUR  in  Deo.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  Indexes 
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eacb  def^idant  Reparatelf  appeals.    ReverB- 
ed  and  remanded. 

Harry  E.  Brown,  for  appellants.,  Henry 
Waterman,  City  Atty.,  for  appellee.  * 

FARMER,  J.  These  are  appeals  from  a 
judgment  of  the  county  court  of  Henry  coun- 
ty confirming  a  special  tax  against  appel- 
lants' property,  levied  for  the  purpose  of 
Improving  and  paving  Exchange  street.  In 
the  city  of  Geneseo,  within  certain  limits 
spedfled  In  the  ordinance.  With  the  peti- 
tion filed  by  appellee  for  levying  the  special 
tax  were  also  filed  the  ordinance  providing 
for  the  improvement  by  speclai  taxation  of 
contiguous  property,  a  recommendation  of 
the  board  of  local  improvements,  and  an 
estimate  of  the  cost  of  the  work.  A  commis- 
sioner was  appointed  by  the  court  to  spread 
the  tax.  Said  commissioner  duly  returned 
a  tax  roll  against  property  abutting  upon 
Exchange  street,  where  It  was  proposed  to 
pave  it,  fixing  the  tax  at  the  uniform  rate 
of  $4  per  front  foot  Appellant  Brown  own- 
ed property  with  a  frontage  on  said  Ex- 
change street  of  135.4  feet,  and  the  total  spe- 
cial tax  against  It  was  $541.60.  Appellant 
Guild  owned  property  having  a  frontage  on 
said  street  of  193  feet,  and  his  property  was 
taxed  $772.  A  day  was  fixed  by  the  court 
for  hearing  objections  to  confirmation  of 
the  tax,  and  notice  given  to  the  property 
owners.  Appellants  filed  numerous  objec- 
tions to  the  confirmation  of  the  tax,  and  up- 
on a  hearing  of  the  legal  objections  they 
were  overruled  as  to  the  property  involved 
In  this  record.  The  objections  on  the  ques- 
tion of  benefits  were  heard  by  a  jury.  The 
Jury  returned  a  verdict  finding  appellants' 
propei^y  was  not  specially  taxed  more  than 
it  would  be  benefited  by  the  proposed  im- 
provement, and  the  court  rendered  judgment 
confirming  the  special  tax  roll.  Both  Brown 
and  Guild  have  appealed  from  that  judg- 
ment. As  the  same  questions  are  involved  In 
both  appeals,  and  the  same  brief  has  been 
filed  in  both  appeals,  the  cases  were  consoli- 
dated, and  but  one  opinion  will  be  filed. 

Numerous  grounds  are  urged  for  a  revers- 
al of  the  judgment  We  have  reached  the 
conclusion  that  the  Judgment  must  be  re- 
versed for  Insufilclency  of  the  ordinance  In 
the  respect  hereinafter  pointed  out,  and, 
with  the  exception  of  one  other  objection 
urged,  the  other  questions  raised  are  of  a 
character  not  likely  to  arise  again,  if  anoth- 
er proceeding  shall  be  begun  to  make  the 
Improvemoit  by  special  taxation.  We  there- 
fore will  discuss  but  two  objections  raised 
on  this  record. 

[1]  The  ordinance  provides  for  grading, 
draining,  curbing,  and  paving  Exchange 
street  fr<xn  the  east  line  of  College  avenue 
east  to  the  east  line  of  Russell  avenue  ex- 
tended southerly  to  the  right  of  way  of  the 
Chicago,  Rock  Island  &  Pacific  Railway 
Comp&ay.  The  distance  between  the  termini 
of   tile   improvement   Is    five   blocks.    The 


width  of  the  pavement  Is  not  uniform.  Cer- 
tain portions  of  the  street  were  requli«d  to 
be  paved  a  width  of  40  feet,  and  at  other 
places  varying  widths  down  to  20  feet  op- 
posite the  property  of  appellant  Brown.  All 
contiguous  property  was  specially  taxed  at 
the  rate  of  $4  per  front  foot,  and  It  Is  con- 
tended by  appellants  that  for  these  reasons 
the  ordinance  Is  void,  on  the  ground  that  it 
is  unreasonable  and  oppressive.  In  making 
Improvements  by  speclai  taxation,  it  is  not 
required  that  the  cost  shall  be  apportioned 
to  the  property  benefited  In  the  same  man- 
ner that  is  required  in  case  of  a  special  as- 
seasment  That  a  higher  tax  shall  be  levied 
against  one  piece  of  property,  that  is  benefit, 
ed  no  more  than  another  piece  of  property, 
which  Is  taxed  a  lower  sum,  is  not  a  valid 
objection  In  a  speclai  tax  proceeding.  If  the 
special  tax  does  not  exceed  the  benefits  to 
the  property,  Its  paym«it  may  be  enforced; 
and  that  otiier  property  receiving  greater 
benefits  is  taxed  no  higher  affords  no  legal 
objection  to  the  validity  of  the  ordinance, 
or  the  proceeding  thereunder  for  speciaHy 
taxing  property  for  local  improvements. 

[2]  Section  10  of  the  <wlinance  provides 
for  the  construction  of  six  catch-basins,  and 
section  11  provides  for  their  connection  "by 
the  most  direct  route  to  publfc  sewers,  by 
means  of  thoroughly  vitrified  salt-glazed 
stoneware  sewer  pipe  twelve  (12)  inches  in 
diameter."  The  length  and  depth  of  these 
drains  are  not  mentioned  In  the  ordinance, 
and  there  is  no  reference  to  the  sewers  with 
which  they  were  required  to  be  wmnected, 
from  which  it  can  be  determined  where  the 
sewers  are  located,  or  the  length  of  the 
drains  from  the  catch-basins  to  the  sewers. 
We  have  quoted  from  the  ordinance  the  only 
reference  to  or  description  of  these  drains. 
Where  the  sewers  are  located,  and  their 
depths,  is  nowhere  referred  to  In  the  ordi- 
nance, and  no  other  description  of  the  drains 
Is  given  than  in  the  quotation  made  from 
section  11.  We  do  not  think  this  a  suflScient 
description  of  the  Improvement  to  comply 
with  the  statute.  The  ordinance  should  spec- 
ify the  nature,  character,  locality,  and  de- 
scription of  the  proposed  Improvement  San- 
ger V.  City  of  Chicago,  169  111.  286,  48  N.  B. 
309;  Wetmore  v.  City  of  Chicago,  206  111. 
367,  69  N.  B.  234. 

In  Illinois  Central  Railroad  Co.  ▼.  City 
of  Effingham,  172  111.  607,  50  N.  B.  103,  it 
was  said:  "The  description  of  the  Improve- 
ment to  be  made  Is  an  essential  element  of 
an  ordinance  of  this  kind;  and,  if  there  Is 
a  failure  to  comply  with  the  statute,  no  Judg- 
ment for  a  special  tax  can  be  rendered  up- 
on It  This  ordinance  provides  for  Improv- 
ing the  street,  among  other  things,  by  tiling 
It;  but  there  Is  an  entire  failure  to  specify 
the  nature,  character,  locality,  or  description 
of  that  part  of  the  Improvement  There  is 
no  intimation  whether  the  tile  is  to  be  farm 
tile,  vitrified  pipe.  Iron,  or  wood,  or  what  Its 
size  shall  be.    The  ordinance  does  not  sped- 
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ty  Its  location,  the  depth  to  which  It  Is  to  be 
laid,  the  number  of  Unea  ot  tile,  or  their  In- 
lets, outlets,  or  connections.  In  Otis  y.  City 
of  Chicago,  161  111.  190,  43  N.  B.  715,  an  ordi- 
nance which  provided  for  82  lamp  posts  and 
connections,  but  did  not  specify  whether 
they  >vere  to  be  of  wood'  or  Iron,  or  what 
material,  was  held  InsutBclent  to  sustain  a 
special  assessment  In  Cass  t.  People,  166 
III.  126,  46  N.  B.  729,  an  ordinance  for  lay- 
ing water  service  pipes,  which  failed  to  spec- 
ify the  dimensions  of  the  pipes  or  to  desig- 
nate of  what  material  they  were  to  be  made, 
was  held  insufficient,  since  no  Intelligent  esti- 
mate of  their  cost  could  be  made  from  the 
description  in  the  ordinance.  In  People  ▼. 
Hurford,  167  111.  226,  47  N.  B.  S68,  an  ordi- 
nance for  laying  a  water  service  pipe,  whidi 
did  not  specify  the  -material  or  dimensions, 
BO  that  an  intelligent  estimate  could  be  made 
of  the  cost,  was  held  insufflclmt  to  sustain  a 
Judgment  It  is  plain  that  this  ordinance  Is 
equally  defective,  and  that  no  committee 
could  make  an  intelligent  estimate  of  the 
cost  of  this  material  part  of  the  Improve- 
ment sa  to  which  there  is  an  entire  want  of 
any  specifications." 

These  drains  were  an  essential  part  of  the 
Improvement  and  should  have  been  describ- 
ed with  such  certainty  that  an  intelligent 
estimate  of  the  cost  of  them  could  have  been 
made. 

Appellee  answers  this  objection  by  refer- 
ring to  the  engineer's  estimate,  one  item  of 
which  is,  "90  lineal  feet  12-in.  sewer  tile 
drain,  at  $.60  per  lineal  foot  $45,"  and  says 
this  refers  to  the  pipe  for  the  drains  from 
the  catch-basins  into  the  sewers,  and  shows 
the  amount  to  be  too  trifilng  to  be  given  any 
importance.  The  engineer's  estimate  is  quite 
as  Indefinite  and  uncertain  as  the  ordinance 
itself.  Whether  the  item  referred  to  is  in- 
tended for  the  drains  from  the  catdi-baslns 
to  the  sewers  can  only  be  conjectured,  and 
there  is  no  reference  to  the  depth  of  the 
drains,  nor  to  their  length,  unless  it  is  to  be 
inferred  that  the  total  length  of  the  six 
drains  is  90  feet  We.are  aware  of  no  case 
where  a  description  of  an  essential  part  of 
the  work  so  indefinite  as  that  of  these  drains 
from  the  catch-basins  into  the  sewers  has 
been  sustained.  In  this  respect  we  think  the 
ordinance  was  invalid,  and  for  that  reason 
the  Judgments  in  both  appeals  must  be  re- 
versed, and  the  cause  remanded. 

Reversed  and  remanded. 


(ZGO  111.  20S.) 
DHVTNB  V.  FEDERAL  TATE  INS.  CO. 

(Supreme  Conrt  of  Illinois.     April   19,  1911. 

lUbearins  Denied  June  7,  1911.) 
1.  Trial    (§   359*)  —  Speciai.  Finding  and 

GeNERAI.    VEBDICT — INCONSIBTKNCT. 

Determination  of  whether  a  special  finding 
ia  to  inconsistent  with  the  general  verdict  as  to 


control  It  must  be  witbont  looking  at  die  evt 
dence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  iS  857-860;  Dec.  Dig.  |  358.»] 

2.  Trial    (J   .359*)  —  Special   Findino   ano 

GkneSAL    YKBDIOT  —  IHOONSISTENCT— FKBi 
SUMl-TION. 

On  determination  of  the  question  of  a  spe- 
cial finding  being  so  inconsistent  with  the  gen* 
era!  verdict  as  to  control  it,  all  reasonable  pre> 
sumptions  in  favor  of  the  general  verdict  are 
to  be  entertained,  while  nothing  is  to  be  pre* 
turned  in  favor  of  the  special  finding. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent 
Dig.  il  857-860;    Dec  Dig.  S  359. •] 

8.  Trial  (S  359*)  — Special  Finding  Con- 
trolling   Oenskal    Verdict  —  Inconsist- 

ENCT. 

That  a  special  finding  may  control  &  gen- 
eral verdict  through  inconsistency  with  it  the 
inconsistent  must  be  so  irreconcilable  as  to  be 
Incapable  of  being  removed  by  any  evidence  ad- 
missible under  the  issues. 

[fU.  Note.— For  other  cases,  see  TrlaL  Cent 
Dig.  Sf  857-^60;    Dec.  Dig.  |  859.*] 

4.  Insurance  ({  136*)— liirB  Insurancb— Db- 

LiVERT  OP  Policy— Necessity. 

Unless  expressly  made  so  by  the  contract 
actual  delivery  to  insured  of  a  life  policy  is 
not  necessary  to  validity  of  the  contract. 

[Ed.   Note. — For  other  cases,  see   Insurance^ 
Cent  Dig.  g  219;    Dec.  Dig.  {  136.*] 

6.  Insurance  (8  670*)— Life  Insurance— Ao 
noN— Special  Finding  and  General  Vee- 
DiCT— Inconsistency. 

The  special  finding  that  the  life  policy 
sued  on  had  never  been  delivered  to  insureid  not 
being  the  determination  of  any  ultimate  fact,  or 
of  a  fact  having  a  controlling  effect  on  an  ulti- 
mate fact,  it  is  not  so  inconsistent  with,  as  to 
control,  the  general  verdict  for  plaintiff. 

[Ed.   Note. — For  other  eases,  see   Insuraace. 
Cent  Dig.  i  1787;   Dec.  Dig.  |  670.*J 

6.  Insubancb  (i  137*)  — Life  Insusancb  — 
Premium — Manneb  or  Payment. 

It  Is  not  necessary  to  the  taking  effect  of 
a  life  policy  that  a  premium  thereon  be  paid  in 
cash,  but  It  may  be  paid  by  the  giving  of  a 
note,  or  otherwise,  if  so  agreed  by  the  parties. 
[Ed.  .Note.— For  other  cases,  see  InsutanoSk 
Cent  Dig.  J  231:   Dec  Dig.  i  137.*] 

7.  Insurance  (|  849*)- Life  Insubaro— 
Prf-miums— Notes— Nonpayment. 

That  insured  executed  and  delivered  to  the 
insurer's  agent  a  note  for  the  first  year's  pre- 
mium, and  at  his  death  was  in  default  thereon, 
did  not  if  the  agent  took  the  note  under  such 
circumstances  as  to  constitute  an  absolute  pay- 
ment of  the  premium  invalidate  the  insurance, 
under  the  provision  of  the  policy  that  failure 
to  pay  any  premium  or  note  when  due  will  for- 
feit the  policy. 

[Ed.   Note. — For  other  cases,  see   Insurance^ 
Cent  Dig.  {  897;    Dec  Dig.  {  349.*] 

8.  Insurance  (|  670*)  — Life  Insuranck^ 
Forfeiture  fob  Nonpayment  of  Pbemiux 
Note— Special  Findings. 

Special  findings  that  insured  executed  and 
delivered  to  the  agent  of  insurer  a  note  for  the 
first  year's  premium  on  the  life  policy  and  at 
his  death  was  in  default  thereon,  and  that  the 
policy  provided  that  failnre  to  pay  any  pre- 
mium or  note  when  due  will  forfeit  the  policyt 
"excepting  as  herein  provided,"  do  not  show  a 
forfeiture  of  the  policy;  there  being  no  special 
finding  showing  what  such  exceptions  are. 

[Ed.   Note.— For  other  cases,   see  Insurance^ 
Cent  Dig.  H  1785-1787;   Dec  Dig.  $  670.*] 
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9.  IRSTTKAKOE     (S     661*)  —  liIVS    lN8TntAR0»~ 

CoNTKACT   Between   Insubxd  and   Insub- 

KB's  Agent — Evidence. 

While  in  an  action  on  a  policy  on  the  life 
of  C:,  application  for  which  was  taken  bj  J., 
agent  of  insurer,  they  having  been  brought  to- 

fther  by  B.,  who  acted  as  cleric  or  agent  of 
,  representations  made  by  B.  to  O.  are  not 
admissible  on  the  theory  that  they  were  made 
by  a  subagent  of  insarer,  and  so  were  binding 
oa  it,  its  contract  with  J.  authorizing  him  to 
hire  such  snbagents  only  as  it  should  approve, 
and  it  not  haTiiig  approved  apy  employment  of 
B.  as  a  subagent,  yet  B.'s  representations  to  C. 
having  been  only  what  J.  bad  instructed  him 
to  make,  namely,  that,  if  G.  would  take  out  a 
poHcy  through  J.,  J.  would  lend  him  money, 
and  would  hold  the  policy  as  security  till  the 
notes  given  for  the  money  loaned  were  paid, 
B.'s  testimony  to  this  effect,  and  that,  in  ac- 
cordance with  snch  representations,  when  the 
policy  was  Issued,  J.  made  a  loan  to  C,  and 
G.  executed  and  delivered  notes  to  J.,  one  for 
ttie  amount  of  the  first  year's  premium,  was 
admissible  to  show  the  nature  of  the  contract 
between  J.  and  C,  whereby  the  notes  were  giv- 
en to  J.,  and  the  policy  was  held  by  him  for 
C.,  and  not  for  insurer,  Instead  of  being  deliv- 
ered into  the  manual  possession  of  C. 

[Ed.  Note. — For  other  cases,   see  Insurance, 
Cent.  IMg.  I  1673;   Dec  Dig.  |  851.*] 

10.  Insueakce  (J  681*)  — Life  Insukancb— 
GONTBACT  Between  Inscbed  and  Insubeb 
— 'AoEziT— Evidence— AsuissiON. 

The  admission  of  insarer  id  a  letter  to  the 
Attorney  for  plaintiff  in  an  action  on  a  policy 
on  the  life  of  G.,  In  which  the  defense  was  tliat 
the  policy  had  never  been  in  force,  as  it  had 
not  beoi  delivered  to  G.,  and  he  had  paid  none 
of  the  first  premium,  that  notes,  one  of  them 
for  the  first  year's  premium,  testified  to  by  an- 
other, were  given  by  G.,  and  delivered  to  J.,  in- 
snrers  agent,  was  a  proper  fact  to  be  proven, 
in  order  to  throw  light  on  the  transaction  be- 
tween J.  and  C.  at  the  time  of  the  issuance  of 
the  policy,  which  plaintiff  contended  was  left 
by  C.  with  J.  as  security  for  a  loan  to  pay  the 
premium. 

rE<d.   Note.— For   other  cases,  see  Insurance, 
Dec.  Dig.  {  651.»] 

11.  Insurance    (f    651*}— Life    Iksubance— 

CONTBACT    BETWBa:N     INSUBED    AND     IllSUB- 

EB'S  Agent^Evidence. 

Though  insurer  was  not  connected  with  the 
loan  business,  evidence  that  J.,  the  agent  of 
insurer,  who  took  the  application  for  insurance 
on  the  life  of  C.,  was  engaged  in  the  business 
of  loaning  money,  is  admissible,  in  an  action  on 
the  policy,  defended  against  on  the  ground  that 
the  policy  was  never  in  force,  because  never  de- 
livered to  C.,  and  because  he  had  not  paid  the 
first  premium,  in  connection  with  testimony 
tbnt  J.  made  a  loan  to  G.  to  pay  the  first  pre- 
miam,  and  took  his  note  therefor,  and  held  the 
policy  as  security. 

r£d.   Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  |  1673;   Dec.  Dig.  i  651.*] 

12.  IHSUBANCE  (J  136*)— Life  Irsubarce— 
Delitebt  of  Policy. 

On  the  theorv  that  delivery  of  a  life  policy 
was  necessary,  tnoueh  neither  it  nor  the  ap- 
plication provided  that  it  should  not  become 
operative  till  delivered  to  insured,  the  law  is 
correctly  stated  by  an  instruction  that  If  in- 
sarer sent  the  policy  to  J.,  its  agent,  to  deliver 
to  C.,  insured,  and  while  it  was  still  in  the 
bands  of  J.  he  and  C.  agreed  that  it  should  be 
retained  by  3.  as  security  for  his  indebtedness 
to  J.,  tliis  would  amount  to  a  delivery  of  the 
policy. 

[Ed.    Note. — ^For  other  cases,  see  Insurance, 
OMiL  Dig.  i  220;   Dec  Dig.  J  136.*] 


13.  Appeai,  and  Ebbob  ({  1079*)— Rkvikw— 
Waiveb  of  Ebbob. 

Objection  to  an  instruction  that  it  does  not 
state  the  law  and  is  misleading  and  inapplica- 
ble to  the  facts  will  not  he  considered  on  ap- 
peal, authorities  not  being  cited,  no  point  be- 
ing made  as  to  why  it  is  so  objectionable,  and 
no  reference  being  made  to  it  in  argument. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {  4262;   Dec  Dig.  i  1079.*] 

14.  Tbial  (I  192»)—lNSTBX70Ti0RS— Assuming 
Facts. 

An  instruction  is  not  objectionable  as  as- 
suming, without  any  evidence  thereof,  that  de- 
fendant's agent  had  authority  to  indorse  and 
deliver  a  note;  the  written  contract  between 
them  showing  such  authority  having  been  ad- 
mitted without  objection,  and  not  having  been 
contradicted. 

_rEM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  S{  432-434;    Dec  Dig.  {  192.*] 

16.   TbIAI    ({    252»)  —  INSTBUCTIONS  —  EXCEP- 
HONB  AS  TO   MaTTEBS  NoT  IN  EVIDENCE. 

An  instruction  declaring  a  certain  effect  to 
the  indorsement  and  delivery  to  a  third  person 
of  a  note  by  defendant's  authorized  agent  is 
not  objectionable,  though  such  would  not  be  the 
effect  had  the  indorsement  been  procured  hy 
fraud,  participated  in  by  the  one  under  whom 
plaintiff  claims;  there  having  been  no  attempt 
to  prove  any  such  fraud, 
[Ed.  Note.— For  other  cases,  see  Trial,  Dec 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Municipal  Court  of 
Chicago;  John  W.  Houston,  Judgre. 

Aaion  by  John  F.  Devlne,  administrator 
de  bonis,  against  the  Federal  life  Insurance 
Company.  Judgment  for  plaintiff  was  af- 
firmed by  the  Appellate  Court,  and  defend- 
ant appeals  on  a  certificate  of  Importance. 
Affirmed. 

O.  A.  Atkinson  and  H.  0.  Levlnson,  for  ap- 
pellant   Chanes  B.  Napier,  for  appeUee. 

COOKE,  J.  This  was  an  action  brought 
In  the  municipal  court  of  the  city  of  Chi- 
cago by  John  F.  Devlne,  as  administrator  of 
the  estate  of  Ralph  W.  Chance,  deceased, 
against  the  Federal  Life  Insurance  Com- 
pany to  recover  the  sam  of  $1,000  alleged  to 
be  due  on  a  policy  of  insurance  claimed  to 
have  been  Issued  by  the  company  to  Chance 
in  his  lifetime.  The  policy  was  dated  May 
4,  1907.  Chance  was  struck  and  killed  by  a 
train  of  the  Illinois  Central  Railroad  Com- 
pany on  the  morning  of  May  30,  1907.  The 
defense  to  the  action  was  that  the  policy  had 
never  been  in  force,  as  it  had  not  been  de- 
livered to  Chance  and  he  had  never  paid  any 
part  of  the  first  premium.  The  claim  of  the 
administrator  was  that,  by  an  arrangement 
with  Robert  J.  JeSs,  the  general  agent  for 
the  'Insurance  company  and  the  person  who 
secured  the  application  of  Chance,  the  pol- 
icy was  delivered  by  the  company  to  Jeffs 
for  Chance,  and  it  was  held  by  Jeffs  to  se- 
cure the  payment  of  three  notes  given  by 
Chance  to  Jeffs,  one  for  the  amount  of  the 
first  premium,  one  for  $50  and  one  for  $10.14. 
After  the  death  of  Chance,  and  on  June  3, 
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1907,  Jeffs,  who  had  held  the  policy  from 
the  time  of  Its  Issuance  until  that  date,  re- 
turned It  to  the  Insurance  company,  indorsed 
"sot  taken."  The  Jury  found  the  Issues  for 
the  plaintiir  and  returned  a  verdict  for  the 
fnll  amount  of  the  policy,  $1,000.  Judgment 
was  rendered  on  this  verdict  and  an  appeal 
was  taken  to  the  Appellate  Court  for  the 
First  District,  where  the  judgment  of  the 
municipal  court  was  a£9rmed.  The  case  Is 
hrought  here  by  appeal  upon  a  certificate  of 
Importance. 

[1-3]  It  is  first  contended  that  this  Judg- 
ment should  be  reversed  for  the  reason  that 
the  general  verdict  is  contrary  to  certain 
special  findings  of  fact  made  by  the  Jury. 
The  Jury  were  asked  to  answer  12  special  In- 
terrogatories which  were  submitted  to  them. 
Of  the  12,  3  were  so  framed  that  no  answer 
was  required  by  reason  of  the  answers  giv- 
en to  certain  others  of  the  Interrogatories. 
By  the  first  Interrogatory  the  Jury  were  ask- 
ed. "Was  the  policy  sued  on  In  this  action 
delivered  by  the  Federal  Life  Insurance 
Company  to  Ralph  W.  Chance  during  his 
Ufetime?"  To  this  the  Jury  answered  "No," 
and  it  Is  claimed  that  this  finding  is  so  In- 
consistent with  the  general  verdict  that  It 
must  be  held  to  control  the  same  and  that 
the  court  should  have  entered  Judgment  for 
the  appellant.  In  determining  whether  a 
special  finding  Is  so  inconsistent  with  the 
general  verdict  that  the  latter  must  be  held 
to  be  controlled  by  the  former  we  cannot 
look  at  the  evidence.  All  reasonable  pre- 
sumptions will  be  entertained  In  favor  of  the 
general  verdict  while  nothing  will  be  pre- 
sumed In  aid  of  the  special  finding  of  fact 
The  Inconsistency  must  be  so  Irreconcilable 
as  to  be  incapable  of  being  removed  by  any 
evidence  admissible  under  the  issues.  Chi- 
cago &  Northwestern  Railway  Co.  v.  Dun- 
leavy,  129  111.  132,  22  N.  B.  15.  Applying 
this  rule,  we  find  that  there  Is  no  Irrecon- 
cilable inconsistency  between  this  special 
finding  of  fact  and  the  general  verdict 

(4,  61  By  its  terms,  the  application  for  a 
policy  of  Insurance  may  be  made  a  part  of 
the  policy  Itself.  The  application  may  or 
may  not  provide  that  the  Insurance  shall 
take  effect  only  upon  the  delivery  of  the  pol- 
icy to  the  Insured.  Unless  expressly  made 
so  by  the  contract  Itself,  an  actual  delivery 
of  a  policy  of  insurance  to  the  Insured  Is 
not  essential  to  the  validity  of  the  contract, 
and  the  rule  under  such  drcnmstances  °  Is 
that  a  policy  becomes  binding  upon  the  In- 
surer when  signed  and  forwarded  to  the  in- 
surance broker  to  whom  the  application  for 
insurance  was  made,  to  be  delivered  to  the 
insured.  Where  an  application  is  made  for 
insurance,  there  is  no  liability  until  the  ap- 
plication Is  accepted,  but  the  acceptance  and 
Issuing  of  the  policy  complete  the  contract 
Rose  V.  Mutual  Life  Ins.  Co.,  240  111.  45,  88 
N.  E.  204.  The  finding  of  the  Jury  that  the 
policy  had  never  been  delivered  to  Chance 
was  not  the  determination  of  any  ultimate 


fact,  or  of  a  fact  which  had  a  controlling 
effect  upon  any  nltimate  fact  This  finding 
is  not  so  Inconsistent  with  the  general  ver- 
dict that  It  should  control,  and  the  court  did 
not  err  In  ignoring  this  finding  and  entering 
judgment  on  the  verdict 

It  is  urged  that  special  findings  numbered 
3,  6,  6,  7,  8,  10,  and  12  are  also  Inconsistent 
with  the  general  verdict.  We  do  not  so  re- 
gard them.  The  third  finding  was  that  the 
deceased  had  not  paid  the  premium  on  his 
policy  In  cash;  the  fifth,  that  he  did  execute 
a  note  for  the  amount  of  the  premium;  the 
sixth,  that  the  note  was  executed  on  May 
10,  1907,  and  delivered  to  Jeffs;  the  seventh, 
tliat  the  note  was  payable  in  installments  of 
$2.50  each,  and  that  the  first  installment  be- 
came due  on  May  29,  1907;  the  eighth,  tliat 
Chance  did  not  pay  the  installment  faUlng 
due  on  May  29,  1907;  the  tenth,  that  none 
of  the  installments  mentioned  in  said  note 
were  paid  during  the  lifetime  of  Chance; 
and  the  twelfth,  that  the  policy  sued  on  con- 
tained the  provision,  "failure  to  pay  any 
premium  or  note,  or  interest  thereon,  when 
due,  will  forfeit,  without  notice,  the  policy 
and  all  payments  thereon,  excepting  as  here- 
in provided."  ' 

[6,  7]  It  Is  not  necessary  that  a  premium 
on  a  policy  of  life  insurance  should  be  paid 
in  cash.  It  can  be  paid  by  the  giving  of  a 
note,  or  otherwise.  If  so  agreed  by  the  par- 
ties. That  Chance  executed  a  note  and  de- 
livered it  to  Jeffs,  the  agent,  for  the  amount 
of  the  first  year's  premium,  and  that  at  the 
time  of  his  death  he  was  in  default  in  the 
payment  of  this  note,  would  not  necessarily 
Invalidate  the  Insurance  notwithstanding  tue 
provision  found  to  have  been  contained  in 
the  policy,  as  Jeffs  may  have  taken  the  note 
under  such  circumstances  as  would  consti- 
tute an  absolute  payment  of  the  premium. 

[I]  A  further  reason  why  these  special 
findings  do  not  show  a  forfeiture  of  the  pol- 
icy Is  that  by  the  twelfth  finding  the  policy 
contained  a  clause  providing  for  a  forfeiture 
under  certain  circumstances,  "excepting  as 
herein  provided."  What  the  exceptions  are 
Is  not  shown  by  any  of  the  special  findings. 
For  anything  that  Is  disclosed  by  these  find- 
ings, the  circumstances  may  have  been  such 
that  they  come  within  some  exception  con- 
tained In  the  policy  which  would  prevent  a 
forfeiture.  As  we  view  the  special  findings 
of  the  Jury,  and  testing  them  by  the  rule 
above  referred  to,  we  do  not  regard  any  of 
them  as  inconsistent  with  the  general  ver- 
dict 

The  parties  on  both  sides  have  argued  the 
facts  elaborately,  and  the  appellant  insists 
that  under  the  facts  as  disclosed  the  judg- 
ment of  the  Appellate  Court  should  be  re- 
versed. All  questions  of  fact  Involved  have 
been  finally  determined  by  the  judgment  of 
the  Appellate  Court.  We  will  review  only 
the  questions  of  law  presented. 

(91  It  is  contended  by  appellant  that  the 
court  erred  in  admitting  the  testimony  of 
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one  Baker,  a  witness  for  appellee.  In  order 
to  dispose  of  this  objection  It  will  be  neces- 
sary to  state  some  of  the  facts. 

The  appellant  company  had  Its  general  of- 
fices tn  the  city  pf  Chicago.  Robert  J.  Jeffs 
was  Its  general  agent  and  had  a  written  con- 
tract with  the  appellant.  Jeffs  was  also 
president  of  a  corporation  known  as  the  Con- 
solidated Agencies  Company,  with  offices  In 
the  city  of  Chicago.  The  witness  Baker  was 
In  the  employ  of  the  Consolidated  Agencies 
Company  and  worked  nnder  the  Immediate 
direction  of  Jeffs.  Baker  testified  that  while 
his  employment  was  nominally  by  the  cor- 
poration, and  he  gave  his  receipts  for  his 
monthly  salary  to  the  corporation,  he  was,  in 
fact,  working  for  Jeffs.  Under  his  employ- 
ment with  the  Consolidated  Agencies  Com- 
pany, Baker  solicited  Insurance  for  Jeffs, 
and  brought  together  Jeffs  and  those  who  de- 
sired to  make  applications  for  insurance  to 
appellant.  It  was  Baker  who  first  solicited 
Chance  to  apply  to  appellant  for  a  policy  of 
Insurance.  He  testified  that  he  made  cer- 
tain representations  to  Chance  under  the 
direction  of  Jeffs,  and  that  he  stated  to  him 
only  what  Jeffs  had  instructed  hltn  to  state. 
Those  representations  were.  In  substance,  if 
Chance  would  take  out  a  policy  of  insurance 
through  Jeffs,  that  Jeffs  would  lend  him 
money,  and  would  hold  the  policy  of  Insur- 
ance as  collateral  or  security  until  the  notes 
given  for  the  money  loaned  should  be  paid. 
Baker  did  °  not  take  the  application  of 
Chance,  but  did  succeed  in  bringing  Jeffs 
and  Chance  together,  and  the  application 
was  taken  by  Jeffs  and  was  sent  by  Jeffs  to 
appellant.  Baker  further  testified  that,  in 
accordance  with  the  representations  he  bad 
made  to  Chance  under  the  direction  of  Jeffs, 
when  the  policy  of  insurance  was  Issued  by 
appellant  Jeffs  made  a  loan  to  Chance  and 
Chance  executed  and  delivered  to  Jeffs  three 
promissory  notes  payable  to  Jeffs,  one  for 
the  amount  of  one  year's  premium,  being 
$30.80,  one  for  $50  and  one  for  $10.14,  and 
he  explained  that  the  latter  note  was  com- 
posed of  the  following- items:  $5,  which  was 
for  a  credit  Inspection  fee,  and  $5.14,  being 
one  year's  interest  in  advance  at  the  rate  of 
6  per  cent,  on  the  $50  note,  the  note  for 
$30.80  and  the  $5  inspection  fee. 

The  basis  of  the  objection  to  the  admission 
of  the  testimony  of  Baker  Is  that  In  its  con- 
tract with  Jeffs  appellant  authorized  Jeffs 
to  hire  Bucb  subagents  only  as  should  be 
approved  by  appellant,  and  that  It  had  never 
approved  of  the  employment  of  Baker  as  a 
subagent,  and  therefore  should  not  be  bound 
by  any  representations  which  Baker  made  to 
the  decedent  at  the  time  the  insurance  was 
solicited.  The  testimony  of  Baker  was  not 
admissible  upon  the  theory  that  be  was  act- 
ing as  a  subagent  of  appellant,  and  could 
therefore  bind  appellant  by  such  representa- 
tions as  he  should  make  in  securing  an  ap- 
plication for  a  policy  of  insurance.  Baker 
aid  not  act  as  the  subagent  of  appellant  In 
d3  N.E.— 12 


this  transaction.  He  did  not  secure  the  ap- 
plication of  the  deceased  for  the  policy  of 
Insurance.  He  acted  merely  as  the  clerk  or 
agent  of  Jeffs,  making  only  such  representa- 
tlMis  to  Chance  as  he  was  authorized  by 
Jeffs  to  make.  Acting  in  this  capacity,  he 
brought  the  deceased  and  Jeffs  together,  and 
the  application  for  the  policy  of  insurance 
was  made  by  the  deceased,  and,  when  the 
policy  was  Issued  and  delivered  to  Jeffs,  it 
was  held  by  him  in  accordance  with  the  ar- 
rangements made  with  Chance  both  by  Jeffs 
personally  and  through  the  witness  Baker. 
The  testimony  of  this  witness  was  admis- 
sible In  order  to  show  the  nature  of  the  con- 
tract between  Jeffs  and  Chance  whereby 
these  three  several  notes  were  given  to  Jeffs, 
and  the  policy  was  held  by  him  for  Chance, 
and  not  for  the  appellant,  instead  of  being 
delivered  into  the  manual  possession  of 
Chance. 

[101  It  is  next  objected  that  the  conrt  erred 
In  admitting  In  evidence  a  letter  from  the 
president  of  the  insurance  company  to  the 
attorney  for  appellee,  written  in  October, 
1907.  That  letter  wks  written  In  response 
to  one  received  by  the  president  of  appel- 
lant and  simply  detailed  that  Chance  had 
given  a  note  to  Mr.  Jeffs  for  the  amount  of 
the  premium,  together  with  the  other  notes 
mentioned;  that  he  bad  before  his  death 
only  paid  the  note  for  $10.14,  had  paid  no 
part  of  either  of  the  other  two  notes  and 
was  In  default  at  the  time  of  his  death,  and 
for  that  reason,  and  for  the  further  reason 
that  the  policy  had  never  been  delivered  to 
him,  the  company  was  not  liable.  The  letter 
further  stated  that  the  two  notes  for  $50  and 
$30.80,  respectively,  were  In  the  possession 
of  appellant.  This  letter  was  properly  ad- 
mitted in  evidence.  The  admission  of  the 
appellant  that  the  three  notes  testified  to  by 
Baker  were  actually  given  by  Chance  and 
delivered  to  Jeffs  was  a  proper  fact  to  be 
proven  in  order  to  throw  light  upon  the 
transaction  betweoi  JeffB  and'  Chance  at  the 
time  the  policy  was  issued. 

[11]  It  is  also  objected  that  the  court  erred 
in  admitting  testimony  showing  that  Jeffs, 
acting  for  hifnself  or  for  the  Consolidated 
Agencies  Company,  was  engaged  In  the  busi- 
ness of  loaning  money,  for  the  reason  that 
appellant  had  nothing  to  do  with  the  meth- 
ods of  business  of  Jeff&  or  the  Consolidated 
Agencies  Company  in  the  loaning  of  money. 
This  evidence  was  properly  admitted.  While 
it  might  be  said  that  appellant  had  nothing 
to  do  with  the  business  of  loaning  money 
carried  on  by  Jetts  or  by  the  Consolidated 
Agencies  Company,  it  was  a  matter  proper 
to  be  shown.  In  connection  with  the  testi- 
mony of  Baker  as  to  the  nature  of  the  trans- 
action between  Chance  and  Jeffs,  whether 
Jeffs  was  engaged  generally  in  that  line  of 
business.  The  evidence  discloses,  however, 
that  under  the  contract  with  Jeffs  appellant 
did  have  some  connection  with  the  raoney- 
loaniug  business  carried  on  by  Jeffs  or  the 


Digitized  by 


Google 


178 


95  NORTHEASTBKN  REPORTER 


(m. 


CionsoIIdated  Agendes  Company.  Attached 
to  the  contract  between  Jeffs  and  ajppellant, 
and  expressly  made  a  part  thereof,  Is  an 
Instmment  marked  "Eizhlblt  A,"  whereby 
Jeffs  is  appointed  general  agent  of  appel- 
lant, with  authority  to  solicit  and  write  ap- 
plications for  life  insurance  for  appellant, 
"in  connection  with  the  loaning  of  money 
by  said  second  party  [Jeffs]  In  any  state  or 
territory  where  said  company  Is  admitted," 
whereby  Jeffs  is  given  the  exclusive  right  to 
secure  applications  for  insurance  in  connec- 
tion with  th,e  loaning  of  money  to  applicants 
for  insurance,  with  certain  limltationa,  and 
whereby  it  is  agreed  that  appellant  shall  ac- 
Icnowledge  and  consent  to  the  written  as- 
signment of  all  commissionB  and  renewals 
and  other  profits  accruing,  under  the  terms 
of  the  contract,  to  the  Consolidated  Agencies 
Company,  and  shall  consider  applications  for 
insurance,  under  the  terms  of  the  contract, 
which  are  secured  by  Jeffs  by  the  Consoli- 
dated Agencies  Company.  This  evidence  was 
properly  admitted. 

[12]  Appellant  objects  to  the  giving  of  in- 
structions numbered  1,  2,  and  12.  Instmc- 
tlon  No.  1  was  proper.  It  told  the  jury,  in 
substance,  that  if  they  believed,  from  the 
evidence,  that  appellant  sent  the  policy  to 
its  agent,  Jeffs,  for  the  purpose  of  delivery 
to  Chance,  and  while  the  policy  was  BtUl 
in  the  hands  of  Jeffa  an  agreement  was  en- 
tered into  between  Chance  and  Jeffs  that  the 
IMlicy  should  be  retained  by  Jeffs  as  security 
for  indebtedness  due  him  from  Chance,  such 
arrangement  would,  in  law,  amount  to  a  de- 
livery of  the  policy.  Appellee  might  com- 
plain, with  some  reason,  of  the  giving  of  this 
instruction,  for  neither  the  application  nor 
the  policy  provides  that  the  policy  shall  not 
become  operative  until  delivered  to  the  in- 
sured. Upon  the  theory  that  a  delivery  was 
necessary  this  instruction  correctly  states  the 
law. 

[131  The  objection  to  the  second  instruc- 
tion is  that  it  does  not  state  the  law,  that 
It  is  misleading,  and  is  not  applicable  to  tlie 
facts.  No  authorities  are  cited  and  no  point 
made  as  to  why  this  instruction  does  not 
state  the  law,  is  misleading,  or  is  not  ap- 
plicable to  the  facts.  No  reference  whatever 
Is  made  to  the  instruction  in  the  argument. 
This  objection  will  not  be  considered.  As 
said  in  Wickes  v.  Walden,  228  111.  56,  81 
N.  B.  798:  "We  have  repeatedly  held  that. 
If  counsel  in  their  brief  and  argument  do 
not  point  out  wherein  an  instruction  is  er- 
roneous or  make  a  statement  by  which  this 
court  can  know  upon  what  basis  or  for  what 
reason  the  trial  court's  action  was  erron- 
eous, it  is  no  part  of  our  duty  to  search  for 
these  errors  or  enter  upon  an  Independent  in- 
vestigation of  the  court's  own  motion  in  or- 
der to  find  material  on  which  to  base  a  Judg- 
ment of  reversal." 

[14,  15]  Objection  is  made  to  the  giving  of 


the  twelfth  Instruction.  That  instruction  is, 
in  substance,  that  under  the  provisions  of 
the  policy  sued  on  the  nonpayment,  when 
due,  of  any  installment  of  a  note  given  by 
the  Insured  for  the  premium,  would  render 
the  policy  void,  and  tliat  if  the  Jury  found 
that  any  installment  on  the  note  given  by 
the  deceased  was  not  paid,  when  due,  to 
the  defendant  company  or  its  agent,  their 
verdict  must  be  for  the  defendant,  unless 
they  believed  from  the  evidence  that  the  note 
was  given  to  the  agent  of  the  defendant  com- 
pany, and  by  him  Indorsed  and  delivered  to 
some  person  or  corporation  other  than  the 
defendant  company.  The  note  had  been  in- 
dorsed by  Jeffs  to  the  Consolidated  Agencies 
Company.  Appellant  urges  two  objections  to 
the  giving  of  this  instruction:  First,  tliat  it 
assumes  that  some  agent  of  appellant  had 
authority  to  indorse  and  deliver  the  note, 
and  that  there  is  mo  evidence  showing  any 
authority  in  Jeffs,  or  any  other  agent  of  ap- 
pellant, to  indorse  and  deliver  the  note  given 
by  Chance;  and,  second,  that  under  this  in- 
struction the  Jury  might  find  the  appellant 
liable,  even  though  the  indorsement  had  been 
procured  by  fraud  in  which  Chance  partici- 
pated. The  written  contract  entered  into  be- 
tween appellant  and  Jeffs,  admitted  without 
objection  and  not  contradicted,  is  a  complete 
answer  to  the  first  objection  raised. 

As  to  the  second  objection,  there  was  no  at- 
tempt to  prove  that  the  indorsement  was 
fraudulent  or  procured  by  any  fraud  in  wliich 
Chanco  participated.  The  instruction  is  not 
subject  to  the  criticisms  made. 

Appellant  complains  of  other  rulings  by 
the  trial  court  which  it  contends  were  er- 
rcmeous.  We  have  considered  these  alleged 
errors,  but  do  not  regard  them  of  sufficient 
importance  to  require  any  discussion  in  this 
opinion. 

We  find  no  error  in  the  record,  and  the 
Judgment  of  the  Appellate  Court  is  therefore 
affirmed. 

Judgment  affirmed. 

VICKER8,  C.  J.,  took  no  part  in  the  con- 
sideration or  decision  of  this  case. 


(260  111.  tU) 

STATE  BANE  OF  CLINTON  T.  BARNETT. 

(Supreme   Court  of  Illinois.     April   19,  1911. 
Rehearing  Denied  June  7,  1911.) 

1.  Affkal   and  Ebrob   (J   1009*)— Review— 
Findings  of  Master  in  Chancbbt. 

In  an  action  in  equity,  where,  except  for  a 
small  portion  not  material  to  the  decision,  the 
testimony  taken  before  a  master  was  reported 
by  him  without  any  eondasions  as  to  the  facts, 
the  chancellor  had  no  better  means  of  judging 
of  the  credibility  of  the  witnesses  than  the  Su- 
preme Court,  and  the  appeal  presents  the  case 
for  a  hearing  de  novo  upon  the  same  evidence. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
E>ror,  Cent  Dig.  §{  3970-3978;  Dec.  Dig.  i 
1009.»] 


*For  other  cases  see  same  topic  aad  section  NUMBER  In  Deo.  Dig.  ft  Am.  Olf.  Key  No.  Series  L  Rep'r  Indexes 
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2.  WrrwBSSEg  (8  188*)  —  Cortidentiai.  Coh- 
•  iruNicATioNS— Husband  ard  Wife. 

A  wife  is  not  a  competent  witness  to  testi- 
ty  to  any  conversations  with  her  husband  dur- 
ing coverture.' 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {{  734-743;   Dec  Dig.  {  188.*] 

3.  Evidence  (J  317*)— Heabsat— Statements 
Made  bt  Insured. 

Statements  made  by  insured  as  to  his  pur- 
pose in  carrying  a  benefit  certificate  and  who 
the  real  beneficiary  was  are  incompetent  as 
hearsay. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  i§  U74-1192;   Dec  Dig.  i  317.»] 

4.  Trusts  (J  41*)— Pabol  Tbitbt— Bvidbwcb— 
Benefit  Cebtificatb. 

Where  the  proceeds  of  a  benefit  certificate 
were  paid  over  by  the  society  to  the  beneficiary 
named  therein,  and  were  turned  over  by  her  to 
defendant,  and  it  was  not  claimed  by  the  de- 
fendant that  it  was  turned  over  for  any  other 
reason  than  that  it  belonged  to  her,  and  did 
not  belong  to  the  l>eneflciary,  the  burden  was 
upon  her  to  prove  such  contention. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  I  60;    Dec  Dig.  i  41.*] 

6.  fraudulent    coifvktancbs    <|    800*)  — 

Fbaud— Evidence. 

In  an  action  by  a  creditor  to  reach  the 
proceeds  of  a  benefit  certificate  turned  over  by 
the  beneficiary  to  her  daughter,  evidence  held 
to  show  that  since  the  payment  the  money  was 
treated  by  the  beneficiary  and  her  daughter  as 
the  property" of  the  daughter,  and  not  to  show 
active  fraud  In  reference  to  the  transfer,  so 
that,  if  there  waa  any  fraud,  it  was  only  such 
as  was  presumed  from  the  making  of  a  volun- 
tary gift.   . 

[Ed.  Note.— For  other  cases,  see  Fiaadnlent 
Conveyances,  Dec  Dig.  i  300.*] 

6.  FRAUDUI.ENT     CONVEYANCES    (J    8*)  —  BUt- 

UENTS  or  "Fbaud"— VoLUNTART  Gut. 
<  In  order  to  constitute  presumptive  fraud, 
or  fraud  in  law,  as  against  a  creditor  of  a  do- 
nor, three  elements  must  be  proved:  A  volun- 
tary gift;  a  then  existing  or  contemplated  in- 
debtedness against  the  donor;  and  that  the 
donor  did  not  retain  sufficient  property  to  pay 
his  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  8-15;  Dec  Dig. 
{  8.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8,  pp.  2943-2954;   vol.  8,  p.  7666.] 

7.  Fbaudulent   Conveyances   (|   297*)— In- 
solvency or  Donob— Evidence. 

In  an  action  by  a  judgment  creditor  of  the 
beneficiary  in  a  benefit  certificate,  to  reach  the 
proceeds  which  the  beneficiary  bad  given  to  her 
daughter,  proof  that  plaintiff  had  recovered 
judgment  against  the  beneficiary  and  issued 
execution,  which  was  returned  "nulla  bona,"  is 
prima  facie  sufficient  to  sliow  the  insolvency  of 
the  beneficiary  when  the  execution  was  return- 
ed, but  not  to  show  such  Insolvency  at  the  time 
of  the  subsequent  gift. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.   i  891;    Dec.  Dig.  { 

8.  Fbaudulent  Conveyances  (S  272*)  — In- 
solvency or  DoNOB— Bubden  of  Proof. 

The  burden  is  on  a  judgment  creditor,  su- 
ing to  reach  a  gift  by  the  debtor  to  her  daugh- 
ter, to  prove  the  insolvency  of  the  donor  at 
the  time  of  the  gift. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  i  804;  Dec.  Dig.  { 
272.*] 


Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Circuit  Court,  De 
Witt  County;    W.  G.  Cochran,  Judge. 

Action  by  the  State  Bank  of  eUnton 
against  SyMa  Bamett  From  a  judgment 
of  the  Appellate  Court  (151  111.  App.  79)  af- 
firming a  decree  for  complainant,  defendant 
appeals.  Reversed  and  remanded,  with  di- 
rections. 

Edward  J.  Sweeney  and  De  Mange,  Gil- 
lespie &  De  Mange,  for  appellant  Lemon 
&  Lemon  and  Herrick  &  Herrick,  for  ap- 
pellee. 

GOOEB,  J.  Appellee,  the  State  Bank  of 
Clinton,  on  September  80,  1907,  filed  Its 
creditor's  bill  in  the  circuit  court  of  De  Witt 
county  against  Sylvia  Bamett,  the  appel- 
lant here,  Lucy  J.  Bamett,  and  others,  al- 
leging that  on  December  SO,  1902,  Lucy  J. 
Bamett  and  W.  A.  Bamett,  her  husband 
(now  deceased),  executed  and  delivered  to 
the  appellee  their  two  promissory  notes  for 
the  sums  of  |1,000  and  $1,394.89,  respective- 
ly, to  each,  of  which  notes  was  attached  a 
powOT  of  attorney  authorizing  the  confes- 
sion of  Judgment  thereon;  that  at  the  time 
a>f  his  death  W.  A.  Bamett  held  a  benefit 
certificate  In  the  Modem  Woodmen  of  Amer- 
ica for  the  sum  of  $3,000,  payable  to  his 
wife;  that  his  wife  collected  the  amount  of 
the  benefit  certificate  and  made  a  pretended 
gift  of  the  same.  Without  consideration,  to 
her  daughter,  Sylvia  Bamett,  the  appellant; 
that  upon  receiving  the  money  Sylvia  loan- 
ed the  same  to  one  B.  C.  Sprague^  taking  his 
promissory  notes  therefor;  that  she  there- 
after recovered  judgments  against  Sprague 
aggregating  $3,125,  upon  which  ezecutlonB 
were  Issued,  which  were  levied  upon  lands 
of  Sprague;  that  on  July  29,  1907,  judg- 
ment by  confession  was  entered  upon  the 
said  notes  given  to  appellee,  In  the  circuit 
court  of  De  Witt  county,  against  Lucy  J. 
Bamett  for  the  sum  of  $3,236.93;  that  ex- 
ecution was  Issued  thereon  and  returned 
nulla  bona;  that  appellant,  aside  from  the 
judgments  against  Sprague,  was  Insolvent, 
and.  If  permitted  to  collect  said  judgments, 
she  would  appropriate  the  money  to  her  own 
use  and  appellee  would  be  left  without  rem- 
edy, and  that  the  money  represented  by  said 
judgments  was  the  property  of  Lucy  J.  Bar- 
nett,  and  not  that  of  the  appellant  Upon 
the  filing  of  the  bill,  a  temporary  Injunc- 
tion was  Issued  restraining  the  sheriff,  who 
was  made  a  defendant  from  delivering  to 
Sylvia  Bamett  a  certificate  of  sale  without 
receiving  the  money  therefor,  and  command- 
ing him  to  retain  the  proceeds  of  sale  subject 
to  the  further  order  of  the  court  Lucy  J. 
Barnett  and  appellant  filed  separate  an- 
swers by  which  they  each  admitted  that, 
upon  the  death  of  W.  A.  Bamett  the  pro- 
ceeds of  his  benefit  certificate  were  paid  to 
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Mrs.  Barnett  and  by  her  transferred  to  ap- 
pellant, who  loaned  the  same  to  SDraene. 
The  answers  each  deny  that  Mrs.  Barnett 
had  any  Interest  in  the  proceeds  of  the  bene- 
fit certificate,  or  In  the  notes  given  by 
Spragite  to  appellant,  or  in  the  judgments 
obtained  against  Spragne,  and  aver  that,  al- 
though Mrs.  Barnett  was  named  in  the  bene- 
fit certificate  as  beneficiary,  the  insurance 
was  procured  by  W.  A.  Barnett  for  the  sole 
benefit  of  appellant,  and  that  the'  proceeds 
of  the  benefit  certificate  were  the  property 
of  appellant  and  not  that  of  Mrs.  Barnett 
The  cause  was  referred  to  a  special  master 
In  chancery  to  take  the  evidence  and  re- 
port the  same,  without  his  conclusions,  to 
the  court.  Upon  the  hearing,  the  court  found 
the  Issues  for  appellee,  and  a  decree  was 
entered  finding  the  facts  substantially  as  al- 
leged in  the  bill,  ordering  that  the  sheriff 
of  De  Witt  county  be  perpetually  enjoined 
from  paying  the  money  which  had  been  se- 
cured on  the  execution  against  Sprague  to 
appellant,  and  directing  him  to  pay  to  ap- 
pellee the  money  in  his  hands,  to  be  ap- 
plied on  the  judgment  in  its  favor  against 
Lucy  J.  Barnett  Upon  an  appeal  to  the 
Appellate  Court  for  the  Third  District  this 
decree  was  a£armed.  151  111.  App.  79.  The 
cause  is  now  brought  to  this  court  by  ap- 
peal, upon  a  certificate  of  Importance. 

[1]  All  the  evidence  in  the  case,  with  the 
exception  of  a  small  portion  which  is  not 
material  to  this  decision,  was  taken  before 
the  master  and  reported  by  him  without  any 
conclusions  as  to  the  facts.  The  chancellor 
had  therefore  no  better  means  of  judging  the 
relative  candor,  fairness,  and  credibility  of 
the  respective  witnesses  than  we  have,  so 
the  appeal  may  be  regarded  substantially 
as  presenting  the  case  to  us  for  a  hearing 
de  novo  upon  the  same  evidence.  Baker 
V.  Rockabrand,  118  111.  366,  8  N.  E.  450; 
McGlnnlB  v.  Jacobs,  147  111.  24,  84  N.  B.  214. 

Barnett  died  October  14,  1904.  The  pro- 
ceeds of  the  benefit  certificate  were  paid  to 
Mrs.  Barnett  December  23,  1904,  and  the 
amount  was  Immediately  tamed  over  to  ap- 
pellant The  notes  given  appellee,  and  upon 
which  judgment  was  secured  by  confession 
against  Mrs.  Barnett  on  July  29,  1907,  were 
dated  December  30,  1902,  and  were  dne  on 
demand  and  six  months  after  date,  respec- 
tively, with  powers  of  attorney  attached 
authorizing  confession  of  judgment  at  any 
time.  The  fund  in  question  was  loaned  t« 
Sprague  by  appellant  Febnury  11,  1905. 

The  contention  of  appellant  In  the  trial 
court,  and  one  of  her  contentions  here,  is 
that  her  mother,  Mrs.  Barnett  by  parol 
agreement  with  her  father,  had  been  con- 
stituted a  trustee  to  receive  the  proceeds  of 
the  boieflt  certificate  and  pay  the  same, 
upon  his  death,  to  appellant.  To  support 
her  contention  and  to  establish  the  exist- 
ence of  such  parol  trust  witnesses,  includ- 
ing Mrs.  Barnett  were  called,  who  testified 
to  statements  made  by  W.  A.  Barnett  In 


his  lifetime,  that  appellant  was  the  real 
beneficiary  In  bis  benefit  certificate,  that 
arrangement  had  been  made  whereby  his 
wife  was  to  receive  the  money,  in  case  of 
his  death,  for  appellant,  and  as  to  his  rea- 
sons for  having  made  his  wife  the  nominal 
beneficiary  instead  of  having  the  money  paid 
directly  to  his  daughter.  All  of  this  testi- 
mony was  objected  to  on  the  ground  that  It 
was  hearsay. 

[2]  Mrs.  Barnett  was  not  a  competent  wit- 
ness to  testify  to  any  conversations  with  her 
husband  during  coverture.  [3]  All  of  the  tes- 
timony in  regard  to  statements  made  by  W. 
A.  Barnett  in  reference  to  his  purpose  in  car- 
rying a  benefit  certificate  In  the  Modem 
Woodmen  and  in  reference  to  who  his  real 
beneficiary  was  is  clearly  incompetent  It 
does  not  come  within  any  of  the  well-known 
exceptions  to  the  mle  against  hearsay  evi- 
dence. Had  appellant  been  able  to  establish 
by  competoit  evidence  the  situation  disclos- 
ed by  the  pretended  statements  of  W.  A. 
Barnett  she  would  have  established  the  ex- 
istence of  a  parol  trust,  as  claimed. 

(«]  Mrs.  Barnett  was  the  beneficiary  nam- 
ed in  the  benefit  certificate,  and  the  pro- 
ceeds of  that  certificate  were  paid  to  her 
by  the  society  of  Modem  Woodmen,  and 
were  turned  over  by  her  to  appellant  It  is 
not  claimed  by  the  appellant  that  this  fnnd 
was  turned  over  to  her  for  any  other  rea- 
son than  that  it  belonged  to  her,  and  did 
not  belong  to  her  mother.  7he  burden  was 
upon  appellant  to  prove  this  contention,  and 
there  Is  no  competent  evidence  in  the  record 
to  sustain  it 

[t,  •]  Unless  there  was  actual  fraud  in  the 
transaction,  the  transfer  of  this  fund  from 
Mrs.  Barnett  must  be  held  to  be  a  voluntary 
gift.  Appellee  insists  that  this  transaction 
was  fraudulent  In  fact  In  support  of  this 
contention.  It  produced  two  witnesses,  B.  O. 
Sprague  and  an  attorn^  wbo  had  represent- 
ed Sprague,  and  who  had  also  represented 
appellee.  Sprague  testified  that  on  Febru- 
ary 11,  1905,  when  he  executed  the  notes  to 
appellant,  Mrs.  Barnett  and  appellant  both 
treated  this  mone^  as  the  property  of  Mrs. 
Barnett  and  that  Mrs.  Barnett  on  that  occa- 
sion told  him  she  was  Indebted  to  the  ap- 
pellee bank  and  desired  to  loan  the  money 
in  the  name  of  her  daughter,  as  she  did  not 
want  appellee  to  know  where  the  money 
was.  This  testimony  is  contradicted  by  ap- 
pellant, Mrs.  Barnett,  and  F.  Y.  Hamilton, 
an  attorney  of  Bloomlngton,  who  was  present 
assisting  appellant  in  making  the  loan. 
Sprague's  testimony  is  so  contradictory  and 
Inconsistent  that  it  is  unworthy  of  consider- 
ation. His  story  is  also  Improbable  for  the 
reason  that  he  was  then,  and  had  been  for 
years,  a  stockholder  and  a  director  of  the 
api)ellee  bank,  which  fact  was  a  matter  of 
public  knowledge.  The  attorney  who  testi- 
fied stated  that  Mrs.  Barnett  Hamilton,  and 
Sprague  called  at  his  office  and  discussed 
the  matter  of  the  loan  to  Sprague  and  the 
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slvlng  of  the  notes,  and  detailed  statenienta 
by  Mrs.  Bamett  similar  to  those  testified  to 
by  Sprague.  Both  Hamilton  and  Mrs.  Bar- 
nett  deny  that  they  were'  In  his  office  on  the 
day  the  notes  were  given  or  that  they  ever 
had  such  a  conversation  with  him,  and 
Sprague  did  not  testify  at  all  to  that  inci- 
dent. Hamilton  and  Mrs.  Barnett  both  tes- 
tified that  they,  In  company  with  Sprague, 
were  in  this  attorney's  office  on  December  12, 
1901,  before  the  Insurance  money  had  been 
paid  to  Mrs.  Bamett,  and  that  on  that  occa- 
sion they  discussed  only  a  contract  which 
had  been  made  between  Bamett,  In  his  life- 
time, and  Sprague,  who  bad  been  associated 
In  business  with  him,  and  which  this  attor- 
ney had  drawn,  and  that  that  was  the  only 
time  they  were  ever  in  his  office.  The  testi- 
mony of  these  two  witnesses  is  clearly  over- 
come by  the  evidence  on  the  part  of  appel- 
lant. The  whole  evidence  discloses  that,  so 
far  as  the  actions  of  appellant  and  Mrs.  Bar- 
nett are  concerned  since  the  payment  of  this 
fnud  to  Mrs.  Bamett  by  the  society  of  Mod- 
em Woodmen,  it  was  treated  by  them  as  the 
property  of  appellant,  and  not  the  property 
of  Mrs.  Bamett.  The  record  does  not  dis- 
close any  fraud,  in  fact,  in  reference  to  the 
transfer  of  tliis  fund  from  Mrs.  Barnett  to 
ber  daughter,  and,  if  there  is  any  fraud,  it 
is  only  such  fraud  as  is  presumed  by  reason 
of  the  making  of  a  voluntary  gift.  In  order 
to  constitute  presumptive  fraud,  or  fraud  in 
law.  In  such  a  case,  three  elements  must  be 
proven:  First,  there  must  be  a  voluntary 
gift;  second,  there  must  be  a  then  existiug 
or  contemplated  indebtedness  against  the  do- 
nor ;  and,  third,  it  must  appear  that  the  do- 
nor did  not  retain  sufficient  property  to  pay 
ber  indebtedness. 

[7]  It  Is  contended  by  appellant  that  the 
bill  does  not  aver  and  the  proof  does  not 
show  the  insolvency  of  Mrs.  Bamett  The 
bill  does  aver,  and  the  proof  establishes,  that 
api)ellee  secured  judgment  against  Mrs.  Bar- 
nett, upon  which  execution  was  Issued  and 
returned  nulla  bona.  This  establishes  prima 
fade  the  insolvency  of  Mrs.  Bamett  at  the 
time  of  the  return  of  the  execution.  There 
is  no  averment  in  tbe  bill  of  the  insolvency 
of  Mrs.  Bamett  at  the  time  of  tbe  gift  to 
Appellant,  and  there  Is  no  proof  of  that  fact 
In  the  record.  Appellee  attempted  to  make 
8ucb  proof  by  calling  appellant  as  a  witness, 
but  the  substance  of  appellant's  testimony  on 
this  subject  is  that  she  did  not  know  what 
property  her  mother  iMssessed  or  what  her 
financial  responsibility  was  at  that  time. 

[8]  Appellee  having  failed  to  prove  fraud 
tn  fact,  the  burden  of  proof  devolved  upon  It 
to  8bow  that  Mrs.  Bamett  rendered  herself 
Insolvent  by  making  this  gift  before  it  could 
establish  presumptive  or  legal  fraud.  In 
tiaaslng  upon  this  question  in  Moritz  v.  Hoff- 
man, 35  111.  553,  556,  we  said:  "No  one  will 
dispute  the  principle  appellant  seeks  to  es- 
tablish that  a  voluntary  conveyance,  when 
tiw  grantor  is  indebted  at  the  time  of  Its  ex- 


ecution, is  presumptive  evidence  of  fraud; 
and  a  fraudulent  Intent  will  be  presumed 
from  the  fact  that  the  party  conveying  was 
Indebted  at  the  time  the  conveyance  was  ex- 
ecuted, and  that  as  to  pre-existing  creditors 
every  conveyance  not  made  on  a  considera- 
tion valuable  In  law  is  void.  The  principle 
is  thus  broadly  stated,  but  it  is  subject  to 
some  qualification — to  this  extent,  at  least, 
that  the  debtor  retains  in  his  possession 
property  sufficient  to  discharge  all  debts  ex- 
isting at  the  time  of  making  the  conveyance 
alleged  to  be  fraudulent.  If  this  was  not 
permitted,  trade  of  every  description  would 
be  very  much  crippled,  and,  instead  of  there 
being  an  active  interchange  of  property,  the 
whole  business  of  the  country  would  stag- 
nate. No  creditor  without  a  lien  has  any 
right  to  complain  that  bis  debtor  is  giving 
away  property  to  his  wife  or  children,  un- 
less such  creditor  can  establish  the  fact  that 
he  has  not  retained  enough  to  satisfy  exist- 
ing debts.  Such  grantor  must  make  himself 
insolvent  by  such  gifts  or  conveyances,  and, 
to  impeach  them,  fraud  must  be  charged  and 
proved."  And  in  the  same  case  we  also  said 
(page  558  of  35  111.):  "To  Impeach  such  a 
conveyance  successfully  it  lies  upon  the  com- 
plainant to  aver  and  prove  that  be  was  a 
creditor  at  the  time  and  that  the  grantor  was 
then  insolvent,  or  such  facts  and  circum- 
stances as  would  authorize  a  court  or  Jury 
to  presume  Insolvency,  none  of  which  have 
been  established  in  this  case." 

This  case  was  followed  and  approved  in 
Merrell  v.  Johnson,  96  111.  224,  Blttlnger  v. 
Kasten,  111  HI.  260,  and  Faloon  v.  Mclntyre, 
118  111.  292,  8  N..  E.  315.  In  the  Blttlnger 
Case  it  was  said:  "The  owner  of  property 
may  at  any  time  give  the  same  to  any  one  be 
chooses,  BO  long  as  be  thereby  Injures  no 
then  existing  creditor,  ♦  *  •  and  the 
mere  fact  that  be  may  be  indebted  is  not 
alone  sufficient  to  make  a  gift  or  voluntary 
conveyance  by  him  inoperative."  And  it  was 
held  that,  if  tbe  creditor  failed  to  aver  and 
prove  insolvency  of  tbe  debtor  at  the  time 
the  conveyance  was  made,  he  was  entitled  .to 
ng  relief.  In  passing  upon  the  same  question 
in  Dimond  v.  Rogers,  203  111.  464,  468,  67  N. 
E.  968,  970,  we  said:  "In  order  to  obtain  re- 
lief, it  was  necessary  to  prove  a  transfer 
which,  in  fact  or  in  law,  was  fraudulent  as 
to  creditors,  or  in  case  of  a  voluntary  gift  or 
conveyance  to  the  husband,  that  the  judg- 
ment debtor  did  not  retain  enough  money  or 
property  to  pay  ber  debts." 

It  will  thus  be  seen  that  it  was  necessary 
to  both  aver  and  prove  the  Insolvency  of  Mrs. 
Bamett  at  the  time  the  gift  was  made,  in 
1904.  It  might  well  be  that  in  December, 
1904,  when  the  gift  was  made  to  ber  daugh- 
ter, she  retained  abundant  means  to  pay  all 
of  her  indebtedness,  and  that  she  had  be- 
come insolvent  when  the  Judgment  was  se- 
cured against  her,  in  July,  1907.  If  such 
were  the  fact,  it  would  be  inequitable  to  com- 
pel appellant  to  now  pay  over  to  appellee 
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money  which  her  mother  had  a  perfect  right 
to  give  her  at  the  time  the  gift  was  made. 

The  decree  of  the  circuit  court  and  the 
Judgment  of  the  Appellate  Court  are  revers- 
ed and  the  canse  remanded  to  the  circuit 
court,  Tvlth  directions  to  dismiss  the  bill  for 
want  of  equity. 

Reversed  and  remanded,  with  directions. 


(ISO  111.  ist.) 

BENTLEY  t.  ROSS. 

(Supreme  Court  of  Illinois.     April  19,  1911. 
Rehearing  Denied  June  7,  1911.) 

1.  Abstgnmknts  (I  137*)— Ddhkss— BVIDBNCK. 

lOvidpDce  held  to  show  that  a  municipal  con- 
tractor agreed  to  share  the  proSts  of  work  with 
his  superintendent,  and  that  an  assignment  was 
given  in  execution  of  snch  agreement  and  not 
tbrougli  duress. 

[Ed.  Note.— For  other  cases,  see  Asdgnments^ 
Cent.  Dig.  f  234;  Dec.  Dig.  {  137.*] 

2.  Repobmatior  or  Irsibumxnts  (|  23*)— Es- 

TOPPKL. 

The  parties  to  an  agreement,  whereby  •  mu- 
oicipal  contractor's  superintendent  became  enti* 
tied  to  share  in  the  profits  of  work,  having  treat- 
ed the  amount  involved  in  a  suit  by  the  contrac- 
tor against  the  city  as  representing  the  profits, 
the  contractor  Is  estopped  to  claim  that  the  as- 
signment of  such  share  should  be  reformed  so 
as  to  give  a  share  of  the  profits  and  not  in  the 
judgment,  or  to  claim  that  the  work  was  done 
at  a  loss. 

[Ed.  Note. — For  other  cases,  see  Reformation 
</f  Instruments,  Cent.  Dig.  |  82;    Dec  Dig.  | 
23.*] 
8.  Masteb  and  Sebvant  (I  72*)— Auount  or 

Wages— ExcEBSiTENESS—RionT  to  Rklibp. 
An  sgreement  by  a  municipal  contractor  to 
pay  a  superintendent  one-third  of  the  profits  of 
work  in  addition  to  $160  a  month  and  board, 
under  which  be  becomes  entitled  to  $5,500  as  bis 
share  of  the  profits,  for  eight  months'  work,  is 
not  so  Inequitable  as  to  deprive  the  superintend- 
ent of  equitable  remedies. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  II  87,  88;  Dec.  Dig.  f  72.*] 

4.  Release   (|   67*)  —  Fobgebt  —  Evidencs— 

Weight. 

Evidence  held  to  show  that  a  purported  re- 
leese  of  claim  of  a  share  of  profits  of  a  munici- 
pal contract  was  forged. 

TEd.  Note. — For  other  cases,  see  Release,  Cent 
Dig.  a  106-108;  Dec.  Dig.  J  57.*] 

6.  Equitt  (8  394*)— Mabteb'b  FiEES— PROor. 

A  master's  claim  for  fees  should  show  the 
time  be  was  necessarily  employed  in  the  exami- 
nation of  questions  of  law  and  fact  and  in  pre- 
paring bis  report,  and,  if  the  parties  who  are 
called  upon  to  pay  the  demands  of  the  master 
object  to  the  claim  as  presented,  he  should  be 
required  to  support  his  claim  with  proof,  and 
the  proof  so  produced  should  show  the  services 
renrtored.  the  time  actually  and  necessarily  de- 
voted to  the  work,  and  such  other  fates  as  would 
enable  the  court  to  intelligently  determine  the 
rights  of  the  parties. 

[Ed.  Note.— For  other  cases,  see  EXiuity,  Cent 
Dig.  If  857-859;  Dec.  Dig.  {  394.*] 

6.  Appeal  and  Bbbob  (|  231*)— Objections— 
Pbesebvatioh. 

By  objecting  to  &e  chancellor  that  fees 
proposed  to  be  allowed  a  master  were  unreason- 
able and  excessive,  defendant  did  not  waive  his 
right  to  claim  on  appeal  that  the  fees  were  not 
Itemized  as  required  by  law;   It  appearing  that 


he  ohjected  generally  to  each  provision  of  the 
decree  which  affected  his  interest,  and  a  specific 
objection  not  being  necessary. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1299,  1352;  Dec.  Dig.  f 
231.*] 

7.  Equity  (|  394*)- Master's  Fees— Rionr  to- 
A  master  who  presents  no   claim  for  fees 
should  be  allows  statutory  fees  only. 

[EA.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  a  857-859;  Dec.  Dig.  {  394.*J 

Certiorari  to  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County;   M.  W.  Plnckney,  Judge.  , 

Action  by  John  Bentley  against  William 
J.  Ross.  From  a  Judgment  of  the  Appellate 
Court,  First  District  (154  III.  App.  583),  af- 
firming a  judgment  for  plaintiff,  defendant 
brings  certiorari    Modified  and  affirmed. 

David  K.  Tone,  for  plaintiff  in  error. 
Mann  A  Miller,  for  defendant  In  error. 


COOKE,  J.  This  suit  was  originally  be- 
gun In  the  circuit  court  of  Cook  county  by 
the  filing  of  a  bill  for  an  injunction  by  John 
Bentley,  the  defendant  In  error,  against  the 
dty  of  Chicago  and  certain  of  its  officers, 
and  William  J.  Ross  and  3.  J.  Ross,  aa 
partners,  doing  business  under  the  Arm  name 
of  Ross  &  Ross,  to  restrain  the  city  and  its 
said  officers,  from  paying,  and  Ross  ft  Ross 
from  collecting  or  receiving,  any  money  in 
settlement  of  a  certain  suit  then  pending  in 
said  circuit  court  wherein  William  J.  Ross 
and  J.  J.  Ross,  partners  as  aforesaid,  were 
plaintiffs,  and  the  city  of  Chicago  was  de- 
fendant. A  temporary  injunction  was 'issued 
in  accordance  with  the  prayer  of  the  bill,  and 
thereafter  the  bill  was  amended  so  as  to 
include  a  prayer  for  an  accounting  and  for 
a  decree  requiring  the  city  of  Chicago  to  pay 
to  Bentley  the  amount  found  to  be  due  him  up- 
on such  accounting.  Subsequently  an  amend- 
ed and  supplemental  hill  was  filed,  which  sub- 
stantially sets  forth  the  facts  claimed  by  Bent- 
ley to  have  been  established  upon  the  hear- 
ing of  the  cause.  This  amended  and  supple- 
mental bill  alleged  that  in  May,  1897,  the 
firm  of  Ross  &  Ross,  being  then  engaged  In 
the  construction  of  a  certain  water  tunnel 
under  a  contract  with  the  city  of  Chicago, 
employed  Bentley  as  superintendent  of  the 
work  and  agreed  to  pay  him  for  his  services 
a  monthly  salary  of  $150,  and  to  give  him, 
in  addition  thereto,  one-third  of  the  net  prof- 
its derived  from  the  construction  of  the  wa- 
ter tunnel  under  the  contract  with  the  city; 
that  Bentley  continued  as  such  superintend- 
ent under  that  agreement  until  some  time  in 
January,  1898,  when  the  city  declared  a  for- 
feiture ot  the  contract  and  took  possessioli 
of  the  water  tunnel;  that  thereafter  Ross 
&  Ross  brought  an  action  of  assumpsit  in  the 
circuit  court  of  Cook  county  against  the 
dty  to  recover  the  amount  claimed  to  be  due 
them  under  the  contract  for  work,  labor,  and 
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services  rendered  and  materials  famtehed  in 
the  construction  of  tbe  water  tunnd,  which 
suit  was  placed  on  the  court  docket  as  No. 
180,302;  that  when  the  original  bill  was  filed 
herein  a  verdict  had  been  rendered  in  that 
snlt  against  the  dty  and  in  favor  of  Ross 
k  Ross  for  $35,000  and  a  motion  for  a  new 
trial  was  pending,  but  the  parties  to  the  suit 
had  then  agreed  upon  a  settlement  thereof; 
that  afterwards,  in  accordance  with  the  terms 
of  such  settlement,  the  motion  for  a  new  trial 
was  withdrawn,  and  Judgment  was  rendered 
upon  the  verdict  against  the  dty  and  in  favor 
of  Ross  &  Ross  for  $35,000 ;  that  under  the 
terms  of  his  employment  as  superintendent 
Bentley  had  a  one-third  interest  In  the  claim 
which  was  the  subject-matter  of  the  suit 
docketed  as  No.  180,302,  but  that  the  agree- 
ment under  which  bis  interest  was  acquired 
had  not,  up  to  November  11,  1901,  been  re- 
duced to  writing;  tliat  during  the  fore  part 
of  November,  1901,  and  while  the  trial  of  said 
canse  was  in  progress,  Bentley  became  dissat- 
isfied because  the  evidence  of  his  interest  in 
said  claim  and  suit  rested  only  in  parol,  and 
reanested'  Ross  &  Ross  to  assign  or  transfer 
to  him,  in  writing,  his  interest  in  the  claim 
involved  in  the  suit  then  on  trial;  and  that 
thereupon  Ross  &  Ross  executed  and  deliver- 
ed to  him  the  following  written  assignment: 

"This  memorandum  of  agreement,  made 
this  11th  day  of  November,  A.  D.  1901,  be- 
tween William  J.  Ross  and  J.  J.  Ross,  com- 
posing the  firm  of  Ross  &  Ross,  contractors, 
of  the  dty  of  Chicago,  Cook  county,  Illinois, 
and  Jotin  Bentley  ot  the  same  place,  wltness- 
eth: 

"Whereas,  said  Ross  &  Ross  are  tbe  owners 
and  holders  of  a  claim  against  the  dty  of 
Chicago  for  damages  under  a  contract  be- 
tween said  Ross  &  Ross  and  said  city  for 
the  construction  of  the  Sixty-Eighth  street 
water  tunnel,  which  said  claim  now  in  suit 
pending  in  the  drcuit  court  of  Cook  county, 
wherein  said  Ross  &  Ross  are  plaintiffs  and 
the  said  dty  of  Chicago  is  defendant,  being 
case  general  No.  180,301. 

"Now,  therefore,  the  said  Ross  &  Ross,  for 
and  in  consideration  of  the  sum  of  one  dollar 
and  other  good  and  valuable  consideration 
by  them,  the  said  Ross  &  Ross,  received  of 
and  from  the  said  Bentley,  have  assigned, 
transferred  and  set -over,  and  do  hereby  as- 
sign, transfer  and  set  over,  to  said  Bentley 
one-tblrd  of  their  said  claim  in  said  suit  and 
one-tblrd  of  any  final  Judgment  which  may 
be  entered  tn  their  favor  in  said  suit  and 
one-tbird  of  any  settlement  or  compromise  of 
said  claim,  meaning  and  intending  hereby 
that  after  payment  of  all  court  costs,  at- 
torney's and  stenographer's  fees  and  exiwrt 
witness'  fees,  also  printing  of  briefs  and  oth- 
a  necessary  expenses  and  obligations,  de- 
ducting the  same  from  the  amount  of  the 
final  judgment  In  said  suit  or  settlement 
thereof,  one-third  of  the  balance  remaining 
shall  belong  to  and  be  the  property  of  said 


Bentley,  and  he  may  receive  and  recover  tbe 
same  by  suit  or  otherwise. 

"Witness  the  hands  and  seals  of  the  par- 
ties the  day  and  year  first  above  written. 
"Ross  &  Ross, 

"By  W.  J.  Ross. 

"Subscribed  and  sworn  to  before  me  this 
2l8t  day  of  November,  1901. 

"[SeaL] 
"Ellsworth  J.  Walton,  Notary  Public." 

The  bill  further  alleged  that  when  this 
assignmoit  was  made  there  was  also  pend- 
ing In  said  drcuit  court  a  suit  In  trover, 
the  docket  number  of  which  was  180,301, 
wherein  Ross  &  Ross  sought  to  recover  from 
the  city  the  value  of  certain  machinery,  tools, 
and  materials  which  it  was  claimed  the  dty 
had  converted  to  its  use  when  It  took  pos- 
session of  the  water  tunnel,  and  in  which  a 
Judgment  for  |5,000  against  the  city  was 
thereafter  rendered  by  agreement  of  the  par- 
ties; that  Bentley  had  no  interest  in  this 
claim  or  snlt;  that  the  scrivener  by  whom 
the  above  assignment  was  drawn,  through 
Inadvertence  or  mistake,  inserted  in  said  in- 
Btmment  the  number  of  the  trover  suit 
against  the  dty,  whereas  it  was  Intended  by 
the  parties  to  the  assignment  that  it  should 
relate  to  the  suit  in  assumpsit ;  that  Ross  & 
Ross  are  insolvent  and  finandally  irrespon- 
sible; that  th^  have  refused  to  give  Bentley 
an'  order  on  the  dty  comptroller  for  tbe 
amount  due  him  under  said  assignment  and 
now  fraudulently  pretend  that  Bentley  has 
no  Interest  in  tbe  Judgment  for  $35,000,  but 
that  his  interest,  if  any,  under  the  said  as- 
signment, is  in  the  Judgment  for  $5,000  which 
was  rendered  in  the  trover  snlt  The  prayer 
of  the  amended  and  supplemental  bill  is  that 
the  said  error  or  mistake  in  the  assignment 
be  corrected  and  the  Instrument  reformed  so 
as  to  truly  describe  the  suit  Intended  by  the 
parties  to  be  therein  described;  that  an  ac- 
counting be  had  of  the  amount  due  Bentley 
under  the  assignment  as  reformed  and  cor- 
rected ;  that  the  city  of  Chicago  be  ordered 
and  directed  to  pay  Bentley  the  amount  found 
due  him  upon  such  accounting;  and  for  gen- 
eral relief. 

Upon  the  hearing  before  the  master  It  de- 
veloped that  J.  J.  Ross,  who  was  formerly 
a  member  of  the  firm  of  Ross  &  Ross,  had 
been  dead  for  a  number  of  years,  but  that 
William  J.  Ross,  the  surviving  partner,  had 
continued  to  transact  business  under  tbe  firm 
name,  and  that  the  contracts  and  suits  be- 
tween the  city  of  Chicago  and  Ross  &  Ross 
were  really  contracts  and  suits  between  the 
city  and  William  J.  Ross.  The  contention 
of  William  J.  Ross,  as  disclosed  by  his  an- 
swer, by  the  evidence  produced  before  the 
master  and  by  his  brief  and  argument  In  this 
court,  is  that  he  never  promised  or  agreed  to 
give  Bentley  one-third  of  the  net  profits  de- 
rived from  the  tunnel  contract ;  that  the  as- 
signment above  set  out  was  obtained  from 
him  without  any  consideration  and  solely  by 


Digitized  by 


Google 


184 


96  NORTHDA8TBBN  HEPORTBB 


(m. 


means  of  a  threat  made  by  one  John  McKecb- 
ne7  that  unless  such  assignment  was  executed 
Bentley  would  testify  for  the  city  and  against 
Ross  In  the  assumpsit  suit  which  was  then 
on  trial  In  the  circuit  court;  that  it  was 
understood  by  McKecliney,  who  obtained  the 
assignment  for  Bentley,  and  by  Ross,  that 
the  assignment  was  null  and  void  because  of 
the  illegal  consideration  therefor  and  could 
not  be  enforced,  and  that  it  was  agreed  be- 
tween them  that  McKechney  should  retain 
possession  of  the  assignment  and  should  nev- 
er part  with  Its  possession ;  that  It  was  also 
distinctly  understood  between  McKechney  and 
Ross,  when  the  latter  executed  the  assign- 
ment, that  It  referred  to  the  trover  suit  and 
not  to  the  suit  in  assumpsit ;  that  no  net  prof- 
its had  been  derived  from  the  construction 
of  the  water  tunnel,  but  that  the  work  there- 
on under  the  contract  with  the  city  liad  l>een 
carried  on  at  a  heavy  loss.  Defendant  Ross 
also  claimed  that  on  November  27, 1901,  Bent- 
ley, In  consideration  of  the  execution  and 
delivery  to  him  of  a  promissory  note  for  $300 
by  William  J.  Ross,  released  and  discharged 
Ross  &  Ross  from  all  liability  on  account  of 
the  said  assignment  Bentley  denied  that 
he  executed  this  release  and  claimed  that  the 
signature  thereto  was  «  forgery. 

The  master  to  whom  the  cause  was  referred 
to  talce  the  evidence  and  report  the  same, 
together  with  his  conclusions  upon  the  law 
and  facts,  filed  his  report,  in  which,  after  an 
elaborate  discussion  of  the  evidence,  all  the 
material  issues  of  fact  were  found  In  favor 
of  the  complainant,  Bentley.  The  master  al- 
so found  that  the  net  amount  of  the  Judg- 
ment in  the  assumpsit  suit,  after  paying  all 
expenses  incurred  therein  by  Boss,  was  $16,- 
490.33,  of  which  Bentley  was,  under  bis  as- 
signment, entitled  to  $5,496.77,  and  recom- 
mended that  a  decree  be  entered  in  accord- 
ance with  his  findings  and  conclusions  and 
with  the  prayer  of  the  amended  and  supple- 
mental bill.  Upon  this  report  ttie  court  en- 
tered a  decree  finding  the  facts  as  reported 
by  the  master,  reforming  and  correcting  the 
assignment  by  changing  the  figures  180,301 
therein  to  180,302,  allowing  $1,016.60  to  the 
mnster  for  his.  services,  and  providing  that 
$550  thereof,  which  liad  been  paid  to  the  mas- 
ter by  Bentley,  be  taxed  as  costs  and  repaid 
to  Bentley  out  of  the  moneys  In  the  posses- 
sion of  the  city  of  Chicago,  and  ordering  the 
city  of  Chicago,  In  addition  to  the  sums  so 
taxed  as  costs,  to  pay  to  Bentley,  out  of 
the  moneys  in  its  possession,  the  sum  of  $5,- 
406.77  due  him  under  the  assignment  of  No- 
vember 11,  1901.  William  J.  Ross  prosecuted 
an  appeal  to  the  Appellate  Court  for  the 
First  District,  where  the  decree  of  the  cir- 
cuit court  was  afBrmed.  The  cause  has  l>een 
brought  to  this  court  by  writ  of  certiorari 
granted  upon  the  petition  of  William  J.  Ross. 

[1]  It  is  first  insisted  on  behalf  of  the 
plaintiff  in  error  that  the  great  weight  of 
the  evidence  shows  that  plaintlflf  in  error 
never  promised  to  give  defendant  In  error 


one-third  of  the  net  profits  of  the  tunnel  con- 
tract, but  that  the  assignment  to  Bentley  was 
executed  without  any  lawful  consideration. 
At  the  hearing  before  the  master  a  large 
number  of  witnesses  were  examined  and  a 
great  mass  of  testimony  talcen,  consisting, 
when  transcribed,  of  1,274  typewritten  pages. 
The  testimony  on  behalf  of  the  respective 
parties  was  sharply  confilctlng  and  contra- 
dictory. To  arrive  at  a  correct  determination 
of  the  gnestions  involved,  it  is  necessary  to 
determine  in  whose  favor  the  evidence  pre- 
ponderates on  four  or  five  dlEFerent  questions. 
It  would  be  Impossible  witliln  the  scope  of 
this  opinion  to  discuss  and  analyze  all  the 
testimony  t)earing  upon  these  various  ques- 
tions, and  we  will  not  attempt  to  do  that. 
The  master  found  with  the  defendant  in  er- 
ror on  every  material  issue  in  the  case.  The 
findings  of  the  master  were  adopted  by  the 
ckancellor  upon  the  bearing  of  exceptions  to 
the  report  of  the  mastor,  and  a  decree  was 
entered  in  accordance  with  those  findings. 
This  decree  has  been  affirmed  by  the  Judg- 
ment of  the  Appellate  Court  We  have  made 
a  painstaking  examination  of  the  whole  rec- 
ord and  are  of  the  opinion  that  a  clear  pre- 
ponderance of  the  evidence  supports  the  find- 
ings of  the  master  In  every  particular. 

As  to  whether  the  contract  of  May,  1897, 
which  the  defendant  in  error  contends  was. 
made  between  himself  and  William  J.  Ross, 
was  entered  into  as  claimed,  depends  largely 
upon  the  testimony  of  the  defendant  in  error 
and  Ross,  although  other  testimony  was  In- 
troduced by  both  parties  as  bearing  upon 
the  question.  The  master  made  two  reports. 
By  the  first  report,  filed  in  October,  1904,  ho 
did  not  spedBcally  find  whether  this  oral  con- 
tract had  been  made  t>etween  the  parties; 
consequently  the  matter  was  re-referred,  with 
directions  to  "clearly  find,  from  a  considera- 
tion of  all  the  evidence  heretofore  introduced 
before  said  master,  that  such  an  agreement 
between  said  Bentley  and  Ross  was  or  was 
not  made."  The  master  thereupon  filed  a 
supplemental  report,  in  which  he  found  that 
in  the  month  of  May,  1897,  the  plaintiff  In 
error  agreed  with  the  defendant  in  error  that 
If  the  latter  would  continue  to  act  as  super- 
intendent of  the  tunnel  work  he  would  give 
him  $150  a  month  and  .one-third  of  the  net 
profits  of  the  tunnel  contract  and  also  re- 
ported that  after  a  full  consideration  of  all 
the  evidence  he  was  convinced  that  defend- 
ant In  error's  testimony  was  more  reliable 
than  that  of  plaintiff  In  error,  and  that  the 
evidence  in  his  behalf  .was  more  credible  than 
that  offered  on  behalf  of  the  plaintiff  in  er- 
ror. This  conclusion  ia  amply  supported  by 
the  evidence. 

The  facta  proven  so  thoroughly  discredit 
the  testimony  of  plaintiff  in  error  that  we 
feel  warranted  In  disregarding  it  altogether, 
except  where  It  is  corroborated  by  other  cred- 
ible evidence.  The  facts  which  tend  to  dis- 
credit his  testimony  are  many,  but  it  wiU 


Digitized  by 


Google 


Ill) 


BENTLET  v.  BOSS 


185 


only  be  necessaiy  to  refer  to  two  dream- 
stances  to  show  the  cbaracter  of  It.' 

During  the  progress  of  the  trial  of  the  as- 
sumpsit suit  against  the  city,  according  to 
the  testimony  of  defendant  In  error,  be  re- 
minded plaintiff  In  error  that  their  contract 
made  In  May,  1897,  had  never  been  reduced 
to  writing  and  requested  that  the  same  be 
done,  as  the  defendant  In  error  was  about 
to  leave  Chicago  for  the  state  of  California 
on  account  of  the  failing  health  of  some 
member  of  hte  family.  Plaintiff  in  error 
agreed  that  the  contract  should  be  reduced 
to  writing  and  requested  McKechney  to  draw 
up  an  assignment  to  defendant  In  error  of 
one-third  Interest  In  the  assumpsit  suit,  giv- 
ing to  McKechney  the  substance  of  what  the 
assignment  was  to  contain.  Plaintiff  in  error 
was  a  member  of  the  Order  of  Elks,  and, 
when  McKechney  Informed  him  that  he  bad 
the  assignment  prepared,  plaintiff  in  error 
'  took  him  to  a  clubroom  of  the  Elks  lodge, 
where  he  Inspected  the  assignment  which  Mc- 
Kechney had  drawn.  He  was  not  satisfied 
with,  its  terms,  and,  taking  a  sheet  of  the 
Elks  stationery,  he  made  a  pencil  memoran- 
dum of  what  he  thought  the  assignment  should 
contain.  After  reading  the  memorandum 
thus  ma4e  by  plaintiff  in  error,  McKechney 
pointed  out  to  him  that  it  was  substantially 
and  in  effect  the  same  as  the  assignment 
which  McKechney  had  prepared.  After  hav- 
ing McKechney  interline  one  word  in  his 
draff  of  the  assignment,  plaintiff  In  error 
agreed  that  they  were  substantially  the  same 
and  executed  the  assignment  drawn  by  Mc- 
Kechney, thus  Interlined.  McKechney,  by 
agreement  of  the  parties,  was  to  hold  the 
original  assignment  until  the  suit  had  been 
finally  determined.  Upon  leaving  the  Elks 
clubroom  on  tbls  occasion,  McKechney  took 
with  him,  together  with  the  assignment,  this 
pencil  memorandum  which  had  been  made 
by  the  plaintiff  In  error.  Upon  the  hearing 
of  this  cause  this  pencil  memorandum  was 
produced  by  the  defendant  In  error,  and  upon 
Its  presentation  to  plaintiff  in  error  while  on 
the  witness  stand  he  denied  that  he  had 
ever  seen  It  before  or  that  It  was  In  his 
handwriting.  As  the  consideration  for  the 
giving  of  this  assignment  was  one  of  the 
questions  in  dispute,  the  authenticity  of  this 
pencil  memorandum  became  highly  impor- 
tant. The  proof  shows  conclusively  that  this 
'  memorandum  is  in  the  handwriting  of  the 
plaintiff  in  error,  Ross,  and  that  it  was 
drawn  under  the  circumstances  detailed  by 
McKechney.  A  number  of  witnesses  were 
produced  by  the  defendant  in  error  who  were 
familiar  with  the  handwriting  of  Ross,  and 
they  all  testified  that  it  was  in  his  handwrit- 
ing. Handwriting  experts  were  called  to  the 
stand,  who  testified  that  from  a  comparison 
of  the  samples  of  the  conceded  handwriting 
of  Ross  this  pencil  memorandum  was  written 
by  }f\Tn.  On  the  other  hand,  plaintiff  in  error 
produced  witnesses  who  testified  that  they 


were  acquainted  with  his  handwriting  and 
that  this  memorandum  was  not  written  by 
him ;  but  these  witnesses  also  testified,  when 
samples  of  the  conceded  handwriting  of  Ross 
were  presented  to  them,  that  those  we're  not 
In  his  handwriting.  The  nonexpert  witnesses 
for  defendant  In  error,  on  the  other  hand, 
recognized  each  specimen  of  handviriting  con- 
ceded to  be  that  of  plaintiff  in  error  unhes- 
itatingly, and  Just  as  unhesitatingly  declared 
every  specimen  which  was  not  in  the  hand- 
writing of  Ross  not  to  be  his  handwriting. 
Plaintiff  In  error  also  produced  a  handwrit- 
ing expert  who  not  only  pronounced  the  mem- 
orandum not  to  be  In  the  hardwritlng  of 
plaintiff  In  error,  but  Just  as  readily  declar- 
ed that  certain  conceded  specimens  of  his 
handwriting  were  not  vrrltten  by  him.  The 
conclusion  Is  Inevitable  that  the  plaintiff  in 
error  deliberately  denied  his  own  handwrit- 
ing in  order  to  escape  the  consequences  of 
the  effect  of  admitting  that  McKechney  had 
drawn  the  assignment  according  to  the  In- 
structions given  him  by  the  plaintiff  in  error. 

Another  instance  of  where  the  testimony 
of  the  plaintiff  In  error  was  wholly  discred- 
ited on  a  material  matter  was  In  reference 
to  the  release  which  he  claimed  bad  been 
executed  by  defendant  In  error  on  the  eve- 
ning of  the  day  the  verdict  was  returned  by 
the  Jury  In  the  assumpsit  suit.  The  assign- 
ment to  the  defendant  in  error  of  a  one-third 
Interest  in  that  suit  was  dated  November  11, 
1901 ,  and  was  executed  about  that  time.  The 
verdict  was  returned  on  November  27,  1901. 
On  the  hearing  before  the  master  the  plain- 
tiff in  error  produced  and  offered  in  evidence 
a  pretended  release  which  he  claimed  had 
been  executed  by  the  defendant  In  error,  and 
which  was  as  follows: 

"Chicago,  November  27th,  1902. 

"In  consideration  of  Ross  &  Ross  giving 
me  a  promissory  note  for  three  hundred  dol- 
lars at  three  months,  the  same  being  a  can- 
cellation of  all  claims  of  every  kind  which 
I  may  have  against  Ross  &  Ross,  the  said 
promissory  note  being  dated  27th  of  Novem- 
ber, 1902.  Jno.  Bentley. 

"Witnesses :    W.  J.  Ross.    Kenneth  Ross." 

The  evidence  shows  that  this  release  was 
dated  November  27,  1902,  but  that  at  the 
time  of  the  hearing  the  last  figure  "2"  In 
the  date  line  had  become  so  obliterated  by 
reason  of  a  fold  in  the  paper  crossing  that 
figure  that  it  was  impossible,  without  the  aid 
of  n  magnifying  glass,  to  determine  whether 
it  was  a  figure  1  or  2.  In  the  body  of  the 
Instrument,  however,  in  describing  the  prom- 
issory note  which  is  alleged  to  have  been 
executed  simultaneously  with  this  release, 
the  date  is  plainly  1902.  The  plaintiff  in  er- 
ror and  Kenneth  Ross,  his  brother,  who  sign- 
ed the  release  as  a  witness,  both  testified  that 
they  met  Bentley  at  a  saloon  at  the  comer 
of  Clark  and  Washington  streets,  in  the  city 
of  Chicago,  between  4:30  and  5  o'clock  on 
the  afternoon  of  November  27,  1901.  and  that 
shortly  thereafter  the  three  men  went  to  the 
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saloon  of  Al  Kulms,  at  273  Dearborn  street, 
where  Bentley  executed  the  release  about  6 
o'clock.  Welbasky,  a  saloon  keeper,  and 
Hicks,  a  bartender,  testified  that  they  also 
-witnessed  the  execution  of  this  release;  all 
of  the  witnesses  except  Hicks  testifying  that 
Bentley  was  present  and  executed  it  Hicks, 
at  the  time  of  the  hearing,  was  not  able  to 
positively  identify  the  defendant  in  error  as 
the  man  who  was  there  with  plaintiff  In  er- 
ror and  his  brother,  Kenneth  Ross.  These 
witnesses  testified  that  the  release  was 
drawn  by  plaintiff  In  error  upon  the  polished 
surface  of  the  saloon  bar  and  was  signed  by 
the  defendant  in  error  and  the  two  witnesses 
upon  the  bar.  Upon  cross-examination  plain- 
tiff in  error,  when  asked  specifically  as  to 
how  the  release  was  signed  by  Kenneth  Rosa, 
testified  tliat  he  believed  that  instead  of  sign- 
ing it  upon  the  bar  Kenneth  Ross  placed  the 
paper  upon  the  rough  glass  partition  between 
the  bar  and  the  cigar  counter  in  the  room, 
and  thus  signed  it  A  very  cursory  inspec- 
tion of  this  paper  discloses  that  the  signa- 
ture of  Kenneth  Ross  was  signed  while  the 
paper  was  lying  upon  some  rough  surface. 
The  handwriting  experts,  who  were  later 
called,  testified  that  it  appeared  to  have  been 
written  upon  some  such  surface  as  the  cloth 
covering  of  a  book.  It  was  apparent  that 
it  was  not  upon  such  a  surface  as  a  polished 
bar  would  present  Kuhns  was  called  later 
by  the  defendant  In  error  and  testified  that 
the  glass  partition  between  the  saloon  bar 
and  the  cigar  stand  in  his  saloon  was  com- 
poaeA  of  polished  French  miriot,  and  that 
there  was  no  rough  glass  anywhere  in  his 
saloon  except  a  panel  in  the  front  door. 
Handwriting  experts  testified  that  the  pre- 
tended signature  of  defendant  in  error  to 
this  paper  was  not  in  his  handwriting.  De- 
fendant in  error  himself  testified  that  on  the 
afternoon  of  November  27,  1901,  he  was 
working  for  the  city,  engaged  in  laying  brick 
in  a  sewer  between  Thirty-Ninth  and  Fifty- 
First  streets,  in  the  city  of  Chicago;  that 
he  worked  overtime  that  day  and  quit  work 
at  about  half  past  6  o'clock.  The  timekeeper 
for  the  city  on  this  sewer  work  testified  that 
be  kept  the  time  of  Bentley  on  that  day, 
and  that  he  commenced  work  at  8  o'clock  in 
the  morning  on  Novonber  27,  1901,  and  quit 
work  at  6:30  p.  m.  Two  of  defendant  in 
error's  fellow  workmen  testified  to  the  same 
facts,  and  testified  further  that  they  went 
home  with  defendant  in  error  on  the  Illinois 
Central  Railway;  that  they  boarded  the 
train  shortly  before  6  o'clock,  rode  to  Ran- 
dolph street,  where  they  alighted,  and  ac- 
companied the  defendant  In  error  to  bi^  ho- 
tel, at  the  corner  of  Michigan  and  Wells 
streets,  where  they  arrived  at  about  a  quar- 
ter past  6  o'clock.  Effort  was  made  on  the 
part  of  defendant  in  error  to  secure  the  pres- 
ence of  the  witness  Hicks  after  he  had  tes- 
tified for  plaintiff  in  error;  but  although 
Hubpcena  was  served  upon  him,  he  did  not 
respond,  but  instead  absconded  from  the  city 


of  Chicago.  The  master  and  the  chancellor 
both  found  that  this  release  was  a  forgery, 
and  this  finding  Is  supported  by  a  clear  pre- 
ponderance of  the  evidence. 

Other  facts  shown  might  be  cited  which 
tend  to  discredit  the  testimony  of  the  plain- 
tiff in  error ;  but  we  deem  It  unnecessary  to 
refer  but  to  these  two,  which  concern  very 
material  features  of  the  case. 

Plaintiff  in  error  Insists  that  defendant  In 
error  is  discredited  by  reason  of  the  fact 
that  his  testimony  in  this  cause  differs  from 
that  given  by  him  on  the  trial  of  the  assump- 
sit suit  of  Ross  &  Ross  against  the  city  of 
Chicago,  in  which  he  was  a  witness.  On  the 
trial  of  the  assumpsit  suit  defendant  In  er- 
ror, who  was  called  as  a  witness  by  the  plain- 
tiffs in  that  suit,  was  not  asked,  on  his  cross- 
examination,  whether  he  had  any  interest  in 
the  event  of  the  suit,  although  it  is  evident 
that  he  created  the  impression,  without  tes- 
tifying directly  to  that  fact,  that  he  did  not 
have  an  interest  in  the  event  of  that  suit 
Upon  his  cross-examination  he  testified,  as 
the  records  of  th4t  trial  proven  here  disclose, 
that  he  was  receiving  from  the  plaintiff  in 
error,  as  superintendent  at  the  crib,  a  flat 
monthly  salary,  his  board,  and  extra  pay 
for  all  brick  he  should  lay.  He  testified  be- 
fore the  master  in  this  cause  that  at  that 
time  he  was  receiving  a  fiat  monthly  salary 
and  his  board,  and  nothing  more.  Defendant 
in  error  did  not  attempt  to  explain  this  dis- 
crepancy dilrlng  his  examination.  This  dif- 
ference in  the  testimony  of  the  defendant  in 
error  given  in  the  assumpsit  suit  and  given 
on  the  hearing  of  this  cause  is  not  sufficient 
to  entirely  discredit  him,  nor,  assuming  that 
the  testimony  on  the  trial  in  the  assumpsit 
suit  disclosed  the  true  terms  upon  which  de- 
fendant in  error  accepted  the  superlntend- 
ency  at  the  crib.  Is  it  sufl9cient  to  show  that 
it  is  Improbable  that  the  contract  was  made 
which  defendant  in  error  claimed  was  enter- 
ed into  In  the  latter  part  of  May,  1897,  and 
within  a  month  after  he  bad  been  employed 
as  superintendent 

Plaintiff  in  error  also  insists  that  there  is 
such  a  discrepancy  between  the  allegations 
of  the  original  bill  herein,  which  was  sworn 
to  by  the  defendant  In  error,  and  the  amend- 
ed and  supplemental  bill,  as  to  discredit  de- 
fendant In  error  and  to  disclose  that  the  al- 
lied contract  of  May,  1897,  was  an  after- 
thought. We  cannot  give  our  assent  to  this 
proposition.  The  bill  was  originally  filed  for" 
the  sole  purpose  of  enjoining  the  payment 
of  the  full  amount  of  the  judgment  to  plain- 
tiff in  error.  The  allegations  relied  upon  by 
plaintiff  in  error  as  showing  a  fatal  dis- 
crepancy between  that  and  the  supplemental 
bill  were,  in  substance,  that  prior  to  No- 
vember 11,  1901  (the  date  of  the  execution  of 
the  assignment),  defendant  in  error  had  per- 
formed certain  work,  rendered  certain  serv- 
ices, and  laid  out  and  expended  for  and  on 
account  of  Ross  &  Ross  a  large  sum  of  pion- 
ey,  which  said  work,  services,  and  expendl- 
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tures  of  money  were  all  performed  and  laid 
out  by  him  In  and  about  the  business  and  at 
tbe  request  of  Ross  &  Ross.  It  Is  upon  tbe 
fact  tbat  tbls  bill  was  sworn  to  and  that  It 
did  not  contain  any  reference  to  the  alleged 
contract  of  May,  1897,  but  instead  contained 
the  allegations  Just  referred  to,  that  plain- 
tiff in  error  relies  in  his  contention  that  the 
defendant  In  error's  testimony  about  the  al- 
leged agreement  for  one-third'  of  the  net 
proflts  of  the  tunnel  contract  was  an  after- 
thought, Inrented  by  him  after  he  had  filed 
bis  original  bill.  When  It  is  borne  in  mind 
that  tbe  bill  was  one  for  injunction,  only, 
and  not  for  the  reformation  of  the  assign- 
ment, the  allegations  of  the  original  bill  wlU 
not  bear  the  Interpretation  placed  upon  them 
by  the  plaintiff  in  error  or  warrant  the  de- 
ductions made.  Those  allegations,  while  not 
as  specific  as  they  might  have  been,  are  such 
as  might  have  beeA  drafted  by  any  care- 
ful lawyer  acquainted  with  all  the  facts,  and 
they  stated  tbe  facts  with  sufficient  accuracy 
to  warrant  Its  being  sworn  to  by  the  com- 
plainant. 

Plaintiff  In  error  does  not  deny  the  execu- 
tion of  the  assignment  wliich  Is  sought  to  be 
corrected  by  this  bill.  He  does  claim,  how- 
ever, tbat  be  executed  the  assignment,  not  of 
bis  own  free  will,  but  as  the  result  of  threats 
made  to  him  by  McKechney  that  unless  be 
did  execute  this  assignment  defendant  in  er- 
ror would  go  over  to  the  city  and  testify 
against  blm.  At  the  time  plaintiff  tn  error 
dalmed  these  threats  were  made,  defendant 
in  error  had  already  testified  in  his  behalf 
and  bad  been  on  the  stand  for  the  greater 
part  of  three  days.  The  case  was  almost 
finished  at  the  time  of  the  execution  of  the 
assignment,  and  the  city  bad  virtually  closed 
Its  defense.  Defendant  In  error  testified  that 
he  requested  plaintiff  in  error  to  reduce  to 
writing  their  oral  agreement  made  In  May, 
1897,  and  that  he  agreed  to  do  so.  McKech- 
ney testified  to  the  same  effect,  and  their 
testimony  is  that  thereupon  the  plaintiff  in 
error  requested  McKechney  to  draft  an  as- 
signment for  him  and  gave  him  the  substance 
of  the  matter  to  be  contained  in  the  assign- 
ment. A  preponderance  of  the  evidence 
shows  that  tbe  assignment  was  executed  for 
the  purpose  of  reducing  the  prior  oral  agree- 
ment to  writing,  and  not  for  the  purpose  of 
preventing  Bentley  from  testifying  on  be- 
half of  the  city  and  against  Ross  &  Ross. 

[2]  Plaintiff  in  error  contends,  however, 
that  if  this  assignment  should  be  reformed, 
Inasmuch  as  It  was  made  to  reduce  to  writ- 
ing the  prior  oral  agreement,  it  should  be  re- 
formed so  as  to  express  that  oral  agreement 
and  give  defendant  In  error  an  interest  In 
one-third  of  tbe  net  profits  of  tbe  tunnel  con- 
tract instead  of  an  assignment  of  a  one-third 
Interest  in  the  Judgment  obtained  in  the  as- 
sumpsit suit  While  it  is  true  tbat  as  tbis 
nssignment  is  drawn  it  does  not  state  the 
prior  oral  agreement  in  the  terms  of  that 
agreement  and  to  that  extent  is  not  a  reduc- 


tion of  tbat  agreement  to  writing,  it  Is  ap- 
parent from  all  the  circumstances  surround- 
ing this  transaction  that  the  parties  elected 
to  treat,  and  did  treat,  tbe  amount  involved 
in  the  assumpsit  suit  of  Ross  &  Ross  against 
tbe  city  as  representing  tbe  net  profits  of  the 
tunnel  contract,  or,  at  least,  that  they  elected 
to  substitute  for  the  net  proflts  of  tbe  tunnel 
contract  whatever,  amount  should  be  secured 
from  the  city  as  a  result  of  that  suit  Tbat 
this  is  true  is  evidenced  by  the  fact  that  the 
plaintiff  in  error  himself  stated  to  McKech- 
ney the  matter  which  was  to  be  contained  In 
tbe  assignment,  and  defendant  In  error  ac- 
cepted tbe  assignment  as  satisfactory  upon 
its  execution.  The  existence  of  the  pencil 
memorandum  above  referred  to,  drawn  by 
plaintiff  in  error  at  the  Elks  dubroom,  leaves 
no  doubt  as  to  the  substance  of  the  instruc- 
tions given  by  tbe  plaintiff  in  error  to  Mc- 
Kechney in  reference  to  drafting  the  as- 
signment That  pencil  memorandum  is  as 
follows : 

"We  agree  to  pay  John  Bentley  one-third 
of  any  amount  which  may  be  due  Ross  ft 
Ross  after  final  Judgment  In  tbe  final  court 
of  resort  Certain  obligations  and  undertak- 
ings have  already  been  entered  into  by  Ross 
ft  Ross,  and  it  may  be  found  necessary  to 
enter  Into  further  obligations  and  undertak- 
ings to  carry  the  suit  through  to  a  final  set- 
tlement and  after  payment  of  said  obliga- 
tions and  undertakings  the  remaining  amount 
shall  be  divided,  one-third  John  Bentley,  two- 
thirds  Rosa  &  Ross.  And  it  is  further  agreed 
tbat  this  agreement  shall  be  held  in  the  cus- 
tody of  Mr.  John  McKechney,  of  the  city  of 
Chicago,  as  trustee,  until  a  final  adjustment 
is  had." 

Having  elected  to  treat  the  amount  involv- 
ed in  the  assumpsit  suit  against  tbe  city  as 
representing  or  standing  in  lien  of  the  net 
proflts  of  the  tunnel  contract,  plaintiff  in  er- 
ror cannot  now  be  heard  to  contend  tbat  tbis 
assignment  should  be  reformed  in  that  re- 
spect 

In  this  connection  plaintiff  in  error  insists 
tbat  the  bill  should  have  alleged  that  the 
tunnel  contract  was  completed  at  a  profit, 
and  that  tbe  burden  was  upon  tbe  defendant 
in  error  to  show  tbe  amount  of  such  profits 
before  he  was  entitled  to  a  reformation  of 
the  assignment,  and  also  tbat  the  court  erred 
In  excluding  evidence  offered  by  tbe  plain- 
tiff In  error  to  the  effect  that  he  made  no 
net  profits  out  of  the  tunnel  contract  but 
said  contract  was  completed  at  a  great  loss 
to  him.  For  tbe  reasons  just  above  given 
the  bill  was  not  defective  in  the  particulars 
pointed  out,  and  no  error  was  committed  in 
excluding  the  offered  testimony. 

[3]  Plaintiff  in  error  contends  that  the 
claim  of  the  defendant  in  error  is  so  inequi- 
table that  be  should  not  be  afforded  relief  in 
a  court  of  chancery,  and  points  out  tbat  by 
tbe  decree  of  tbe  circuit  court  defendant  in 
error,  in  addition  to  bis  .wages  of  $150  a 
month  and  board,  is  awarded  tbe  sum  of 
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$3,496.77  for  eight  months*  work.  At  the 
time  of  his  employment  as  superintendent  at 
the  crib,  In  May,  1897,  defendant  In  error 
was  employed  by  plaintiff  In  error  In  the  ca- 
pacity of  a  foreman  of  bricklayers.  Accord- 
ing to  the  letters  of  plaintiff  In  error  found 
In  the  record,  the  work  was  progressing  in  a 
very  unsatisfactory  manner.  On  May  4, 1897, 
plaintiff  In  error  wrote  defendant  in  error 
offering  him  the  position  of  superintendent 
of  the  crib  and  putting  him  in  full  charge  of 
the  work,  and  explaining  to  him  how  unsatis- 
factorily the  work  had  been  progressing  there- 
tofore, and  expressing  the  hope  and  belief 
that  the  defendant  in  error  would  be  able  to 
get  the  work  better  organized  and  straighten 
out  the  difficulty.  He  offered  him  $150  a 
month  and  his  board,  and  suggested  that  this 
might  lead  to  something  better.  On  May 
20th  he  again  wrote  defendant  In  error,  tell- 
ing him  that  he  had  not  visited  the  crib  since 
the  defendant  In  error  had  been  made  super- 
intendent, for  the  reason  that  he  did  not 
want  it  said  that  defendant  in  error  had  not 
handled  the  Job  wholly  himself.  In  this  let- 
ter he  gave  explicit  directions  as  to  how  he 
would  like  to  hare  the  work  carried  on,  and 
told  him  he  would  see  him  personally  wlthlu 
a  few  days.  Three  or  four  days  after  receiv- 
ing this  letter,  the  plaintiff  In  error  visited 
defendant  in  error  at  the  crib,  at  which  time 
he  complimented  him  upon  having  gotten 
evejrythlng  working  in  good  shape.  On  that 
occasion  defendant  in  error  Informed  plain- 
tiff in  error  that  he  did  not  desire  to  hold  the 
position  of  superintendent  any  longer;  that 
it  meant  a  24-hour  day;  that  the  responsi- 
bility was  great;  and  that  he  could  receive 
more  wages  by  working  at  his  trade.  There- 
upon the  plaintiff  in  error  urged  him  to  con- 
tinue, telling  him  be  would  give  him  $150  a 
month  toward  his  ezi>en8e8  and  would  give 
him  one-third  of  the  net  profits  of  the  work 
for  his  brains  and  labor.  This  proposition 
defendant  in  error  testified  he  accepted.  Un- 
der this  arrangement  he  continued  as  supers 
intendent  at  the  crib  until  the  following  Jan- 
uary, when  the  city  took  over  the  work.  The 
consideration  for  this  agreement  was  suf- 
ficient, and  under  the  circumstances  it  can- 
not be  said  that  it  is  so  inequitable  that  a 
court  of  chancery  will  not  afford  relief. 

[♦]  It  is  urged  that,  having  in  1901  exe- 
cuted the  release  dated  November  27,  1902, 
defendant  in  error  is  not  entitled  to  the  re- 
lief sought  As  already  pointed  out,  the  evi- 
dence clearly  discloses  this  release  to  be  a 
forgery,  and  it  is  entitled  to  no  weight  or 
consideration  whatever. 

Plaintiff  in  error  contends  that  at  the  time 
the  assignment  was  executed  by  him  the  in- 
sertion of  the  number  of  the  trover  suit  In- 
stead of  the  number  of  the  assumpsit  suit 
was  deliberate,  both  on  the  part  of  himself 
and  McKechney,  and  that  it  was  done  for 
the  purp<>se.  of  deceiving  the  defendant  in  er- 
ror, who,  according  to  the  contention  of  the 
plaintiff  in  error,  vras  by  means  of  threats 


compelling  him  to  execute  this  assignment  to 
prevent  the  defendant  in  error  from  testify- 
ing against  him.  This  contention  is  not  sup- 
ported by  the  evidence.  It  is  clear  from  a 
preponderance  of  the  testimony  that  the  par- 
ties intended  to  make  the  assignment  apply  to 
the  assumpsit  suit  and  not  to  the  trover  suit, 
and  that  the  number  of  the  trover  suit  was 
inserted  in  the  assignment  by  mistake  and 
under  such  circumstances  as  entitles  defend- 
ant in  error  to  have  the  instrument  corrected 
in  that  resx)ect  The  instrument  itself,  aside 
from  the  recital  of  the  case  number,  bears 
conclusive  evidence  that  it  relates  to  the  mat- 
ter involved  in  the  assumpsit  suit,  for  it 
recites  that  the  interest  assigned  Is  in  a  claim 
against  the  city  for  damages  nnder  a  con- 
tract for  the  construction  of  the  water  tun- 
nel. 

The  five  material  questions  of  fact  Involved 
in  this  case:  (1)  Whether  Ross  agreed  to 
give  Bentley  one- third  of  the  net  profits  of 
the  tunnel  contract  In  consideration  of  Bent- 
ley  continuing  as  superintendent ;  (2)  whether 
the  assignment  in  qnestion  was  executed  in 
order  to  reduce  to  writing  the  prior  oral 
agreement;  (3)  whether  the  pencil  memoran- 
dum of  the  assignment  was  written  by  W. 
J.  Ross ;.  (4)  whether  the  general  number  of 
the  trover  suit  was  incorporated  In  said  as- 
signment instead  of  the  general  number  of 
the  assumpsit  suit  by  a  mistake  of  the  par- 
ties; and  (5)  whether  Bentley  executed  the 
release  of  November  27,  1901 — ^were  all  re- 
solved by  the  master  in  chancery  in  favor  of 
the  defendant  In  error,  and  the  decree  of  the 
circuit  court  on  each  of  those  questions  is 
supported  by  a  preponderance  of  the  evi- 
dence. 

Plaintiff  In  error  objects  to  the  fees  allow- 
ed the  master.  The  original  report  of  the 
master  was  filed  October  12.  1904.  With  this 
report  was  filed  no  statement  or  note  what- 
ever of  the  master's  fees ;  the  report  in  that 
respect  being  simply  a  memorandum  follow- 
ing the  signature  of  the  master,  as  follows: 

"Master's  fees,  $ paid  by "    It 

appears  from  a  conversation  had  between  the 
solicitors  for  the  parties  at  the  time  the  de- 
cree was  submitted  to  the  court,  which  is 
preserved  in  the  record  by  a  certificate  of  ev- 
idence, that  prior  to  the  filing  of  his  report 
the  master  had  required  the  defendant  in 
error  to  advance  to  him  the  sum  of  $550  and 
the  plaintiff  in  error  to  advance  the  sum  of 
$466.50  to  apply  on  his  fees.  It  does  not  ap- 
pear that  the  master's  fees  had  been  deter^ 
mined  by  the  court  prior  to  their  payment; 
but  these  amounts  seem  to  have  been  arbi- 
trarily fixed  by  the  master  and  payment  re- 
quired before  the  report  would  be  filed.  By 
its  decree  the  court  found  that  the  sum  of 
$1,016.60,  being  the  total  of  the  amounts  paid 
by  the  respective  parties,  was  a  fair  and  rea- 
sonable compensation  for  the  services  xea-  ■ 
dered  by  the  master,  and  that  sum  was  al- 
lowed to  the  master.  The  decree  further  or- 
dered that  the  sum  of  $550  paid  to  the  mas- 
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ter  by  defendant  In  error  be  taxed  as  a  part 
of  tbe  costs  and  be  repaid  to  the  defendant 
In  error  out  of  the  moneys  then  la  tbo  pos- 
session of  tbe  city  of  Chicago.  At  tbe  time 
the  decree  was  submitted  for  entry,  solicitor 
for  plaintiff  In  error  objected  to  tbe  amount 
of  tbe  master's  fees  as  being  unreasonable 
and  excessive.  Tbe  court,  being  of  the  opin- 
ion that  the  fee  was  a  reasonable  and  proper 
one,  entered  tbe  decree  accordingly.  The 
plabitlff  in  error  now  urges  that  the  master's 
fees  were  improperly  allowed  for  the  reason 
that  they  were  not  itemized  as  required  by 
law.  Defendant  in  error  insists  that,  inas- 
much as  tbe  plaintiff  in  error  only  objected 
to  tbe  master's  fees  in  the  trial  court  for  the 
reason  that  they  were  unreasonable  and  ex- 
cessive, be  cannot  be  beard  now  to  object  on 
the  sole  ground  that  they  were  not  Itemized, 
and,  inasmuch  as  the  only  ground  urged  in 
the  Appellate  Court  was  tbat  the  fees  were 
not  Itemized,  be  cannot  now  be  beard  to  say 
that  they  were  unreasonable  and  excessive. 

Tbe  master  made  no  .claim  whatever  (or 
tees  in  connection  with  his  report. 

[S]  The  claim  of  the  master  for  fees  should 
■bow  the  time  be  was  necessarily  employed 
In  tbe  examination  of  questions  of  law  and 
fact  and  in  preparing  bis  report,  and,  if  Oie 
parties  who  are  called  upon  to  pay  tbe  de- 
mands of  the  master  object  to  tbe  claim  as 
presented,  he  should  be  required  to  support 
his  claim  with  proof,  and  the  proof  so  pro- 
duced should  show  tbe  services  rendered,  the 
time  actually  and  necessarily  devoted  to  the 
work,  and  such  other  facts  as  would  enable 
tlie  court  to  intelligently  determine  tbe 
rights  of  tbe  parties.  Fitchburg  Steam  En- 
gine Co.  V.  Potter,  211  lU.  138,  71  N.  H.  033. 
It  would  be  Impossible  for  the  court  to  pass 
upon  an  objection  that  tbe  fees  claimed  were 
unreasonable  and  excessive  without  having 
before  It  an  itemized  statement  of  the  fees 
claimed.  An  objection,  in  a  case  where  tbe 
master  presents  bis  claim  in  a  lump  sum,  on 
tbe  ground  that  it  Is  unreasonable  and  ex- 
cessive, would  necessarily  Include  an  objec- 
tion tbat  the  fees  were  not  Itemized.  Under 
the  facts '  in  this  case  no  formal  objection 
can  be  considered  to  have  been  made  to  the 
fees  of  the  master.  Tbe  master  bad  present- 
ed no  claim  for  fees,  and  there  was  nothing 
before  tbe  court  for  decision  or  upon  which 
a  ruling  was  required.  Counsel  could  not  ob- 
ject to  a  mere  announcement  of  tbe  court  as 
to  what  tbe  decree  should  contain  in  the 
way  of  an  allowance  to  tbe  master.  Tbe  so- 
licitor (or  plaintiff  in  error  was  contending, 
in  an  informal  way,  to  tbe  court  that  the 
proposed  fees  were  excessive.  If  tbat  was  to 
be  treated  as  a  formal  objection,  it  became 
tbe  duty  of  tbe  court  to  require  tbe  master 
to  prove  up  his  fees,  which  would  necessarUy 
include  itemizing  them. 

[t]  There  is  no  force  in  tbe  contention 
tbat,  by  thus  objecting  to  the  chancellor  that 


tbe  fees  proposed  to  be  aHowed  were  unrea- 
sonable and  excessive,  plaintiff  in  error 
thereby  waived  bis  right  in  the  Appellate 
Court,  and  in  this  court,  to  say  'that  tbe  fees 
were  not  Itemized  as  required  by  law.  It  is 
apparent  that  plaintiff  in  error  objected  to 
each  provision'  of  the  decree  which  was  ad- 
verse to  his  interests,  and  It  was  not  neces- 
sary tbat  be  make  specific  objection  to  the 
master's  charge  for  fees  in  order  to  raise  the 
question  in  the  Appellate  Court  and  in  this 
court  Wlrzblcky  v.  Dranicki,  235  111.  106, 
85  N.  E.  306 ;  Keuper  T.  Mette,  230  UL  586, 
88  N.  B.  218. 

[7]  As  tbe  master  presented  no  claim  for 
fees,  it  was  error  for  the  court  to  allow  any- 
thing except  the  statutory  fees.  The  testi- 
mony reported  consisted  of  1,274  typewritten 
pages.  At  the  statutory  rate  of  15  cents  per 
100  words,  estimating  275^  words  per  page, 
this  would  amount  to  9525.52. 

The  decree  of  tbe  circuit  court  will  be 
modified  by  striking  out  tbe  provision  allow- 
ing and  taxing  the  master's  fees,  and  by  in- 
serting in  said  decree  in  lieu  thereof  tbe  fol- 
lowing language:  "It  is  further  ordered  that 
tbe  sum  of  $525.62  be' allowed  the  master  in 
chancery  for  taking  and  reporting  testimony 
at  15  cents  per  100  words,  upon  which  sum 
shall  be  credited  $466.50  heretofore  paid  the 
master  by  the  defendant  The  balance,  be- 
ing $60.02,  will  be  taxed  as  costs."  In  all 
other  respects  tbe  Judgment  of  tbe  Appellate 
Court  and  tbe  decree  of  the  circuit  court  will 
be  affirmed.  Tbe  costs  in  this  court  shall  be 
paid,  two-thirds  by  plaintiff  In  error  and 
one-third  by  defendant  in  error. 

Decree  modified  and  affirmed. 


(2SD  111.  145.) 

PEOPLE  V.  SCHRBIBBJR. 

(Supreme  Court  of  Illinois.    April  10,  lOlL 

Rehearing  Denied  June  7,  1011.) 

1.  Statutes  ({  118*)— Title  ano  Subject  o» 

Hurd'g  Rev.  St  1000,  c.  38,  §  118a.  entitled 
"An  act  to  prevent  and  punish  frauds  in  the 
practice  of  law,"  makes  it  a  misdemeanor  for  one 
not  regularly  licensed  to  practice  law,  to  bold 
himself  out  as  an  attorney,  etc.  Held,  that 
the  title  of  tbe  act  is  suMcient,  and  that  tbe 
body  of  tbe  act  is  within  the  title. 

[Ed.    Note.— For   other   cases,    see    Statutes, 
Gent  Dig.  g{  168-160;    Dec.  Dig.  {  lia*] 

2.  Statutes  (§  100*)— Tm.E  and  Subject  o» 
Act. 

Any  means  reasonably  adapted  to  secure 
the  object  indicated  In  the  title  may  be  includ- 
ed within  the  body  of  an  act,  and  If  by  any 
fair  Intendment  the  provisions  in  tbe  body  have 
a  necessary  or  proper  connection  with  the  title, 
such  provisions  are  not  objectionable. 

[Bd.    Note.— For   other   cases,    see    Statutes. 
Cent  Dig.  |{  136-130;    Dec.  Dig.  {  10O.»] 

3.  CoNSTiTunoNAi,    Law    (|    230*)  — Equai 
Pbotection  of  Law. 

Hurd's  Rev.  St.  1000,  c.  38,  |  118a,  mak- 
ing it  a  misdemeanor  for  any  person  residing  ia 
the  state,  who  has  not  been  licensed  to  prao 
tice  law,  to  hold  himself  out  as  an  attorney, 
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etc.,  Is  not  nnconstitutional,  as  diacrimlnatiim 
agt^inst  residents  of  the  state  and  In  favor  of 
residents  of  foreign  states.  . 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  |  687;    Dec  Dig.  |  230.*] 

4.  inwoimknt  and  information  (|  110*) — 
Requisites — Statctoby  Offense. 

Where  an  offense  is  statutory,  it  suffices  to 

allege  it  in  the  information  in  the  language  of 

the  statute,  provided  the  crime  is  sufficiently 

defined. 
[EJd.  Note.— For  other  cases,  see  Indictment 

and  Information,  Cent  Dig.  H  289-294;    Dec. 

Dig.  I  110.»] 

6.  Attornkt  and  Oliicnt  (J  11*)— (Pbactio- 
iNQ  Without  Licensk  — SumciBNCT  or 
Evidence. 

Under  Hurd's  Rev.  St.  1909,  c.  88,  |  118a. 
making  it  a  misdemeanor  for  one  not  bcensed 
to  practice  law.  to  hold  himself  out  as  an  at- 
torney, etc.,  evidence  that  accused  maintained 
an  omoe,  with  a  stenograplier  and  law  library, 
making  collections,  preparing  conveyances,  ex- 
amining abstracts, -performing  such  services  for 
his  clients  as  are  usually  rendered  by  attorneys, 
and  stating  to  his  clients  that  he  was  a  lawyer, 
thon([h  he  did  not  try  cases  in  courts  of  record, 
sustained  a  conviction ;  that  accused  placed  the 
word  "collection"  before  the  word  attorney" 
on  his  signs  and  advertisements  being  imma- 
terial. 

[Ed.  Note.— For  othv  cases,  see  Attorney 
and  Client,  Cent  Dig.  U  15.  16;  Dec.  Dig.  i 
11.  J 

Error  to  Winnebago  County  Court;  Lonls 
M.  Reclchow,  Judge. 

Serenes  T.  Schrelber  was  convicted  Of  an 
Offense,  and  brings  error.    Affirmed. 

B.  A.  Knight  (O.  E.  Johnson,  of  counsel), 
for  plaintiff  in  error.  W.  H.  Stead,  Atty. 
Gen.,  Harry  B.  North,  State's  Atty,,  and 
Fred  H.  Hand,  for  the  People. 

HAND,  J.  This  was  an  information  filed 
by  the  state's  attorney  of  Winnebago  county, 
in  the  county  court  of  said  county,  ctiarglng 
Serenes  T.  Schrelber,  the  plaintiff  in  error, 
with  having  violated  section  1  of  an  act  en- 
titled "An  act  to  prevent  and  punish  frauds 
in  the  practice  of  law,"  by  holding  himself 
out  as  an  attorney  at  law,  and  by  represent- 
ing that  he  was  authorized  to  practice  law, 
when  he  had  not  been  regularly  licensed  to 
practice  law  in  the  courts  of  this  state, 
which  section  of  the  statute  reads  as  follows: 
"That  any  person  residing  in  this  state,  not 
being  regularly  licensed  to  practice  law  in 
the  courts  of  this  state,  who  shall  in  any 
Bianner  hold  liimseif  out  as  an  attorney  at 
law  or  solicitor  tn  chancery,  or  represent 
himself  either  verbally  or  in  writing,  direct- 
ly or  indirectl.v,  as  authorized  to  practice 
law,  shall  be  deemed  guilty  of  a  misde- 
meanor and  upon  conviction  shall  be  punish- 
ed by  a  fine  of  not  less  than  twenty-five  ($25) 
dollars,  nor  more  than  five  hundred  ($500) 
dollars,  or  Imprisonment  in  the  county  Jail 
not  exceeding  one  year,  or  by  both  fine  and 
imprisonment,  at  the  discretion  of  the  court, 
tor  each  and  every  offense;  said  misdemeanor 


to  be  prosecuted  and  costs  assessed  as  in 
other  cases  of  misdemeanor  under  chapter 
38  of  the  Revised  Statutes  of  Illinois." 
Hurd's  Stat.  1909,  p.  775.  A  motion  to 
quash  the  Information  was  made  and  over- 
ruled, and  the  plea  of  not  guilty  was  entered, 
and  upon  a  trial  before  a  jury  plaintiff  in 
error  was  found  guilty,  and  the  court,  after 
overruling  a  motion  for  a  new  trial  and  in 
arrest  of  Judgment,  entered  Judgment  on  the 
verdict,  sentencing  the  plaintiff  in  error  to 
pay  a  fine  of  $300  and  the  costs  of  prosecu< 
tion,  and  that  he  be  committed  to  the  county 
Jail  of  Winnebago  county  until  the  fine  and 
costs  were  paid.  This  writ  of  error  lias 
been  sued  out  to  review  that  Judgment 

[1]  It  is  contended  that  the  act  under 
wliich  the  plaintiff  in  error  was  convicted  is 
unconstitutional  (1)  on  the  ground  that  th« 
title  of  the  act  Is  Insufllcient;  and  (2)  that 
the  act  discriminates  against  residents  of 
this  state  and  in  favor  of  residents  of  for- 
eign states.  We  are  of  the  opinion  both  con« 
tentlons  are  without  force.  The  act  waa  de> 
signed  to  prevent  persons  who  reside  in  this 
state,  and  who  were  not  duly  licensed  to 
practice  law  In  this  state,  from  imposing  up- 
on the  public  by  holding  themselves  out  as 
duly  licensed  attorneys  at  law,  or  from  rep- 
resenting to  the  public  that  they  were  aa« 
thoiized  to  practice  law.  For  a  person  who 
has  not  been  admitted  to  the  bar  in  this  state 
to  hold  himself  out  as  a  duly  licensed  attor- 
ney at  law,  or  to  represent  that  he  is  aii« 
tborized  to  practice  law  in  this  state^  would 
be  a  gross  fraud,  and  such  action  would 
bring  the  offender  clearly  within  the  lan- 
guage' of  an  act  framed  with  the  design  to 
prevent  and  punish  frauds  in  the  practice  of 
law. 

[2]  It  has  been  held  by  this  court  that  any 
means  which  are  reasonably  adapted  to  se- 
cure  the  object  Indicated  in  the  title  of  an 
act  may  be  included  within  the  body  of  the 
act  (Larned  v.  Tieman,  110  111.  173),  and  if 
by  any  fair  Intendment  the  provisions  In  the 
body  of  an  act  have  a  necessary  or  proper 
connection  with  the  title  of  the  act,,  such  pro- 
visions are  not  objectionable  (Hudnall  ▼. 
Ham,  172  111.  76,  49  N.  E.  985).  And  it  would 
seem  too  clear  for  argument  that  a  statute 
which  prohibits  persons  in  this  state  from 
holding  themselves  out  as  attorneys  at  law, 
who  have  not  been  regularly  admitted  to  the 
bar,  and  who  have  no  right  to  prictice  law 
In  this  state,  would  reasonably  tend  to  pre- 
vent fraud  In  the  practice  of  law,  and  that 
such  an  enactment  would  have  a  necessary 
and  proper  connection  with  the  title,  which 
states  the  act  which  is  to  follow  Is  one  for 
the  prevention  and  punishment  of  frauds  in 
the  practice  of  law.  We  are  of  the  opinion 
the  title  of  said  act  is  sufficient,  and  that  th« 
body  of  the  act  Is  within  the  title. 

[3]  The  contention  that  the  act  discrim- 
inates against  persons  residing  In  this  state^ 
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ana  In  Csvor  of  persons  residing  outside  the 
states  la  based  upon  the  view  that,  while  the 
act  prohibits  persons  that  reside  In  the  state 
from  practicing  law  without  having  been  ad- 
mitted to  the  bar,  the  citizens  of  other  states 
may  come  within  this  state  and  practice  law 
In  the  courts  of  this  state  without  being  ad- 
mitted to  the  bar  of  this  state.  Such  is  not 
the  effect  of  the  statute.  The  statute  was 
not  passed  for  the  purpose  of  reaching  all 
classes  of  citizens.  It  was  a  fact  well  known 
to  the  Legislature,  when  it  passed  the  act, 
that  within  the  state  there  were  persons  who 
had  never  been  admitted  to  the  bar,  or  who 
bad  been  admitted  to  the  bar  and  whose  li- 
censes authorizing  them  to  practice  ,law  in 
this  state  had  been  revoked,  who,  in  defiance 
of  the  law,  were  fraudulently  holding  them- 
selves out  as  attorneys  at  law  and  authoriz- 
ed to  practice  law,  and  Imposing  upon  and 
oftrai  defrauding  the  public,  by  leading  It  to 
believe  that  they  were  regularly  licensed  at- 
torneys at  law,  and  this  class  included  the 
persons  sought  to  be  reached  by  the  statute. 
The  enforcement  of  this  statute  will  have  no 
effect  upon  a  reputable  lawyer  residing  In  a 
foreign  state  who  may  temporarily  desire  to 
represent  a  client  in  this  state,  as  he  may 
rightfully  do  so  as  a  matter  of  comity,  and 
nonresident  unlicensed  attorneys  will  not 
come  into  this  state  to  practice  law,  and  if 
they  should,  by  reason  of  their  nonresldence 
and  want  of  a  permanent  location  and  lack 
of  acquaintances,  they  would  be  unable  to 
find  victims  upon  whom  to  practice  their 
wiles.  The  unlicensed  nonresident,  there- 
fore, who  might  desire  to  practice  law  In  this 
state,  differs  from  the  nonresident  drum- 
mer or  peddler  who  goes  into  a  state  other 
than  that  In  which  he  resides  to  sell  his 
goods  and  wares,  and  the  principles  of  law 
which  apply  to  the  latter  classes  have  no  ap- 
plication to  the  nonresident  who  has  not  been 
admitted  to  the  bar,  and  who,  possibly,  might 
desire  to  practice  law  in  this  state.  The 
statute  applies  to  every  resident  of  this  state 
who  holds  himself  out  as  an  attorney  at  law, 
or  who  represents  himself  as  authorized  tt> 
practice  law,  and  who  has  not  been  regularly 
licensed  to  practice  law,  or  whose  license  has 
been  revoked.  The  statute  is  not  special  or 
discriminatory  legislation,  but  a  valid  con- 
stitutional enactment 

[41  It  Is  next  contended  that  the  court 
erred  In  overruling  the  motion  to  quash. 
The  Information  charged,  in  each  count,  the 
offense  substantially  In  the  language  of  the 
statute.  It  does  not  charge  a  common-law 
offense,  and  where  the  offense  is  statutory  It 
is  sufficient  to  allege  it  in  the  words  of  the 
statute,  provided  it  sufficiently  defines  thc> 
crime.    Strohm  T.  People,  160  111.  682,  43  N. 


B.  622;  Meadowcroft  T.  People,  163  IIL  S9, 
45  N.  IB.  991,  35  L.  R.  A.  176,  64  Am.  St. 
Rep.  447 ;  McCracken  v.  People,  209  lU.  215, 
70  N.  E.  749.  The  information  was  ther^ore 
sufficient 

It  Is  further  urged  that  the  court  misdi- 
rected the  Jury  as  to  the  law  of  the  case. 
We  have  examined  the  Instructions  given  on 
behalf  of  the  people  as  well  as  the  defense, 
and  those  refused  which  were  offered  by  the 
defendant.  The  Issues  were  simple,  and  the 
evidence  of  guilt  was  clear.  We  are  of  the 
(pinion  the  Jury  were  properly  advised  aS 
to  the  law  of  the  case. 

[B]  It  Is  finally  stated  the  verdict  is  not 
supported  by  the  evidence.  It  appears  that 
the  plaintiff  in  error  maintained  an  office  in 
the  city  of  Rockford;  that  it  consisted  of  a 
main  office  and  a  consultation  room ;  that  he 
employed  a  stenographer;  that  he  had  quite 
a  pretentious  law  library;  that  his  business 
oonslsted  of  making  collections,  preparing 
conveyances,  examining  abstracts,  negotiat- 
ing loans,  closing  real  estate  deals,  advis- 
ing parties  as  to  their  legal  rights,  and  gen- 
erally performing  such  services  for  his  cli- 
ents as  are  usually  performed  by  attorneys 
at  law,  and  that  he  stated  to  his  clients  that 
he  was  a  lawyer;  that  upon  his  office  door 
and  window  and  office  stationery,  he  had  his 
name,  followed  by  the  words  "Collection  At- 
torney," and  that  he  had  formed  a  connection 
with  attorneys  and  collection  agencies 
throughout  the  United  States  and  Canada, 
with  whom  he  exchanged  business ;  that  he 
did  all  the  law  business  he  could  get  to  do, 
with  the  exception  that  he  says  he  did  not 
try  cases  in  courts  of  record.  It  is  obvious 
the  plaintiff  in  error  was  holding  hlmseU  out 
as  an  attorney  at  law.  He  urges,  however, 
that  as  he  placed  the  word  "collection"  be- 
fore the  word  "attorney"  npon  bis  signs  and 
advertisements  he  Is  not  guilty  of  a  violation 
of  the  statute.  Where  an  office  and  office 
force  are  maintained  by  a  party  who  is  en- 
gaged in  the  law  business  without  having 
been  duly  admitted  to  the  bar,  he  cannot  es- 
cape the  pains  and  penalties  of  the  statute 
by  placing  after  bis  name  and  before  the 
word  "attorney"  some  word  or  phrase  which, 
at  most,  only  shows  to  the  ordinary  observer 
that  he  is  specializing  in  the  practice  of  law. 
The  evidence  fully  establishes  that  the  plain- 
tiff in  error  was  holding  himself  out  as  au- 
thorized to  practice  law  without  being  regu- 
larly licensed  to  practice  law,  and  upon  his 
own  showing  he  was  guilty  of  a  violation  of 
the  statute. 

Fading  no  reversible  error  In  this  record^ 
the  Judgment  of  the  county  court  will  be  af- 
firmed. 

Judgment  affirmed. 


Digitized  by 


Google 


192 


86  NORTHEASTERN  BEFOBTEB 


(IlL 


(360  HL  2tt) 

PEOPLE  ex  reL  KIDD  et  aL  ▼.  OBOWLET 

et  al. 

(Supreme  Court  of  Illinois.     April  19,  1911. 

Rehearing  Denied  June  8,  1911.) 

1.  fesTOPPEI.    rt   90*)— DQUITABLB    ESTOPPKl^— 

Drainage  Distsicts— Organization. 

Persons  who  participated  in  meetings  to 
organize  a  drainage  district  are  estopped  to 
question  legality  of  the  organization,  because 
the  meetings  were  held  outside  the  district, 
after  the  work  has  been  practically  completed. 

[Ed.  Note.— For  other  caaea,  see  Estoppel, 
Dec.  Dig.  {  90.*] 

2.  Estoppel  (J  90*) — Bquitablk  Estoppki/— 
Dbainagb  Distbicts— Obqanization. 

Persons  who  participated  in  the  organiza- 
tion of  a  drainage  district  are  estopped  from 
claiming,  after  the  worlc  has  been  practically 
completed,  that  the  commissioners  were  elected 
under  a  repealed  law. 

[Ed.  Note. — For  other  cases,  see  Estoppel, 
Dec.  Dig.  i  90.*] 

8.  Dbains  <§  14*)— Dbainaob  Dibtbict»— Or- 
ganization—Objections  —  Tike  FOB  Mak- 
ing. 

An  objection  to  the  validity  of  the  or- 
ganlzatipn  of  a  drainage  district,  because  one 
of  the  highway  conunissloners  signed  the  peti- 
tion, made  an  affidavit  that  the  petition  was 
sufficiently  signed,  and  thereafter  found  that 
the  affidavit  was  made  by  a  credible  witness, 
comes  too  late,  when  first  made  after  the  work 
hag  been  practically  completed,  and  on  appeal 
in  quo  warranto  against  the  commissioners. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  14.*J 

4.  Quo  Wabbahto  (f  6*)— Right  to  Beuedt 

— DiSCBETION    OF  COUBT. 

Quo  warranto  is  not  a  matter  of  absolute 
right 

[EU.  Note. — ^For  other  cases,  see  Quo  War^ 
ranto,  Cent  Dig.  {  7;   Dec.  Dig.  i  6.*] 

Error  to  Circuit  Court,  La  Salle  County; 
Rlcliard  M.  Skinner,  Judge. 

Quo  warranto  by  the  People,  on  the  rela- 
tion of  William  H.  Kldd  and  others,  against 
John  E.  Crowley  and  others.  Judgment  for 
plaintiffs,  and  defendants  bring  error.  Re- 
versed and  remanded. 

Craig  &  Craig  and  Butters  &  Armstrong, 
for  plaintiffs  in  error.  Charles  S.  Callen, 
State's  Atty.  (Lester  H.  Strawn  and  L.  W. 
Brewer,  of  counsel),  for  defendants  in  error. 

CARTER,  J.  On  leave  granted  by  the  cir- 
cuit court  the  state's  attorney  of  La  Salle 
county  filed  an  information  in  tbe  nature  of 
a  quo  warranto  on  August  22,  1905.  alleging 
that  the  plaintiffs  in  error  held  and  execut- 
ed, without  warrant,  tbe  offices  of  commis- 
sioners of  an  alleged  drainage  district  of  tbe 
town  of  Ophir,  in  that  county.  June  22, 
1906,  by  leave  of  court,  additional  counts 
were  filed  to  the  information.  In  which  it 
was  charged  that  the  said  plaintiffs  it)  error 
were  usurping  certain  franchises.  Various 
pleas,  replications,  demurrers,  and  certain 
motions  were  filed,  and  tbe  cause  was  many 
times  set  for  trial,  and  many  times  passed  or 
continued  when  reached  for  trial.  Finally, 
on  April  6,  1910,  by  leave  of  court,  plaintiffs 


In  error  filed  two  pleas,  which  were  sabstan- 
tlaUy  Identical  in  form,  except  aa  to  the  con- 
clusion. The  trial  court  sustained  demurrers 
to  said  pleas  on  said  last-mentioned  date, 
and  entered  an  order  finding  that  the  plain- 
tiffs in  error  were  guilty  of  usurping,  with- 
out authority,  tbe  franchises  and  offices  de- 
scribed in  said  information,  and  that  the  sup- 
posed drainage  district  was  without  any 
franchise  or  legal  existence;  that  plaintiffs 
in  error  be  forthwith  ousted  from  exercis- 
ing tbe  offices  of  drainage  commissioners; 
and  that  each  pay  a  fine  of  one  dollar.  Tbia 
writ  of  error  is  sued  out  to  reverse  tbat 
judgment. 

The  pleas  upon  which  ttie  case  was  dispos- 
ed of  set  out  tbe  steps  taken  In  tbe  organiza- 
tion of  tbe  drainage  district,  alleging  that 
December  17,  1904,  a  petition  was  addressed 
to  tbe  drainage  (highway)  commissioners  of 
the  town  of  Ophir  asking  for  the  organiza- 
tion of  tbe  district;  tbat  at  a  meeting  held 
In  tbe  town  clerk's  office  December  28,  1904, 
by  said  highway  commissioners,  affidavits 
were  filed  stating  tbat  tbe  majority  of  tbe 
adult  landowners  of  tbe  lands  comprising 
tbe  proposed  district  had  signed  tbe  petition, 
representing  more  than  one-third  of  tbe 
lands;  that  said  meeting  was  adjourned  by 
tbe  said  commissioners  to  meet  January  11, 
1905 ;  that  in  the  meantime  the  commission- 
ers personally  examined  the  proposed  drain- 
age district,  and  employed  a  civil  engineer  to 
make  a  survey  and  an  estimate  of  the  costs; 
that  they  met  at  said  adjourned  meeting  Jan- 
nary  11,  1905,  and  again  adjourned  to  Jan- 
uary 25,  1905,  and  tbat  at  said  last-mention- 
ed meeting  they  entered  an  order  declaring 
said  drainage  district  fully  organized  and  de- 
scribing its  boundaries ;  tbat  on  February 
23,  1905,  the  town  clerk  called  an  election  to 
be  held  March  1,  1905,  for  the  election  of 
drainage  commissioners,  at  which  election 
William  H.  Kldd,  one  of  tbe  relators,  receiv- 
ed, tbe  same  number  of  votes  as  tbe  plaintiff 
In  error  John  E.  Crowley;  tbat  Kidd  and 
Crowley  cast  lots,  and  Crowley  drew  the  lot 
entitling  bim  to  be  declared  elected ;  tbat  all 
of  said  relators  were  present,  either  in  per- 
son or  by  attorney,  at  said  meeting  of  De- 
cember 28,  1904,  and  made  no  objections  to 
tbe  legal  sufficiency  of  said  petition ;  tbat  in 
May,  1905,  the  right  of  way  across  the  lands 
of  Levi  Carr,  one  of  tbe  relators,  was  con- 
demned, and  on  May  9,  1905,  tbe  release  fop 
tbe  right  of  way  was  procured  across  tbe 
lands  of  relators  Marshall  Wallace,  Ixtuls  L. 
Wallace,  and  Charlotte  Davis ;  that  June  17, 
1905,  according  to  the  statute,  the  commis- 
sioners made  a  classified  roll  of  all  lands  In 
said  district,  and  tbat  thereafter,  on  July 
10, 1905,  pursuant  to  statutory  notice,  a  meet- 
ing was  held  in  said  drainage  district  to  bear 
objections  to  such  classification,  and  tbat  all 
of  tbe  relators  were  present,  In  person  or  by 
attorney ;  that  all  objections  were  then  wltb- 
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drawn,  and  all  of  said  relators  expressed 
tbemselves  as  being  In  faror  of  carrying  out 
said  Improvement,  and  publicly  announced 
that  they  had  no  objections  to  tbe  classifica- 
tion, and  ratified  and  approved  the  action  of 
tbe  commissioners ;  that  thereafter  an  as- 
sessment of  lands  of  said  district  was  made 
by  plaintiffs  in  error ;  that  all  of  said  assess- 
ments have  been  volnntarHy  paid,  except  by 
the  relators,  and  that  relators  Charlotte  Da- 
vis and  Fred  T.  Davis  have  voluntarily  paid 
a  portion  of  their  assessments,  and  Edward 
J.  Brady  the  whole  of  his;  that  long  prior 
to  the  commencement  of  this  suit  the  re- 
spondents had  duly  advertised  for  bids  for 
digging  and  constructing  the  ditch,  and  had 
publicly  let  a  contract  for  the  work  at  about 
527,000;  that  the  contractor  had  given  his 
bond,  and  expended  In  and  about  his  worlt 
about  |10,000|  prior  to  the  commencement  of 
this  proceeding;  that  the  plaintiffs  in  error 
had  paid  said  contractor,  prior  to  this  suit, 
over  $3,000,  and  that  prior  to  November  28, 
1906  (when  all  of  tlie  relators  in  this  suit,  ex- 
cept Kidd.  were  added  to  the  petition),  6% 
miles  of  the  7%  miles  of  said  ditch  had  been 
completed,  anid  that  the  contractor  had  been 
paid  on  his  contract  upwards  of  $14,639, 
leaving  a  balance  due  him  of  several  thou- 
sand dollars ;  that  all  the  lands  In  the  dis- 
trict have  been  benefited  to  tbe  extent  of  $30 
an  acre  by  said  drain;  that  the  state's  at- 
torney of  La  Salle  county  has  only  taken  a 
nominal  part  In  these  proceedings,  the  same 
being  instituted  at  the  sole  request  of  the 
relators,  and  bebig  prosecuted  by  them  at 
their  own  expense  and  for  their  individual 
l>eneflt  in  attempting  to  escape  their  Just 
proportion  of  the  cost  of  the  Improvement. 

[1]  In  view  of  conclusions  we  have  reach- 
ed In  this  case,  we  shall  not  find  it  necessary 
to  .discuss  the  various  points  raised  on  the 
pleadings  in  this  case.  The  existence  of  the 
district  is  disputed  because  the  meetings  of 
the  highway  commissioners  held  on  January 
11  and  25,  1905,  to  organize  the  district,  were 
not  held  within,  the  limits  of  the  district. 
The  title  of  the  drainage  commissioners  is 
disputed,  on  the  ground  that  they  were  chos- 
en under  the  provisions  of  section  15a  of  the 
of  the  t&vm  drainage  act  (Laws  1895,  p.  166), 
which  had  been  repealed.  Conceding,  for 
the  purposes  of  this  case,  that  these  ques- 
tions are  raised  by  the  pleadings,  we  are  dis- 
posed to  hold  that  the  relators  are  estopped 
by  their  own  acts  ftom  raising  them.  We 
think  it  is  appar^it  from  this  record  that 
the  relators  did  not  rely  on  either  of  these 
points  until  after  they  had  filed  their  addi- 
tional counts,  in  June,  1906.  We  think  it  is 
also  apparent  from  the  pleadings  that  these 
proceedings  have  been  carried  on  largely  in 
the  interest  of  private  parties,  and  that  the 
Interest  of  the  public  is  little  more  than  the- 
oretical. Manifestly,  from  the  facts  set  out 
in  the  pleas,  the  only  relator  who  was  such 
at  tbe  time  the  original  petition  was  filed 
(William    H.    Kidd)    was   a    candidate    for 
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drainage  commissioner  at  tbe  first  election 
for  those  officials  in  March,  1905.  While  the 
pleadings  are  not  entirely  satisfactory  In 
form  on  that  question,  we  conclude  from 
them  that  all  the  relators  took  part  tn  this 
election.  Xhe  same  conclusion  must  also  be 
readied  with  reference  to  the  relators  at- 
tending the  meetings  held  in  July  and  stat- 
ing that  tbey  were  satisfied  with  all  the  pro- 
ceedings up  to  that  point  Obviously,  all  of 
tbe  relators  were  acquainted  with  the  entire 
proceedings  that  had  been  taken,  and  raised 
no  objection  of  any  kind  up  to  that  time, 
and  none  of  them  objected  until  the  contract 
had  been  let  for  the  entire  work,  end  (except 
Kidd)  until  a  substantial  part  of  it  was  com- 
pleted, and  large  sums  of  money  paid  there- 
on, and  obligations  assumed  for  the  remain- 
ing portion.  The  relators  imew,  as  well  as 
did  plaintiffs  In  error,  that  the  meetings  In 
January,  1905,  were  held  outside  of  the  dis- 
trict We  are  compelled  to  conclude  from 
the  pleadings  that  that  question  was  not 
raised  until  the  work  was  practically  com- 
pleted, and  then  there  was  a  difference  of 
opinion  as  to  whether  such  meetings  were 
required  to  be  held  la  the  district  until  this 
court  decided  the  point  in  People  t.  Carr, 
231  DL  502,  83  N.  E.  269.  At  most  this  ob- 
jection does  not  th  any  way  affect  the  sub- 
stantial merits  of  the  case.  Sound  public 
policy  forbids  that  those  who  have  partic- 
ipated in  such  meetings  should  thereafter  be 
permitted  to  question  the  legality  of  the  or- 
ganization of  a  district  of  this  kind.  People 
V.  Walte,  70  lU.  25;  People  v.  Moore,  73  lU. 
132. 

[2]  It  Is,  however,  insisted 'that  under  the 
decisions  of  this  court  in  Patton  v.  People, 
229  111.  612,  82  N.  E.  38G,  and  People  v.  Mor- 
rell,  234  ni.  47,  84  N.  E.  644,  said  section 
15a,  under  which  the  election  oi  drainage 
commissioners  was  held,  was  not  In  force  at 
the  time  of  this  first  election,  and  that  the 
relators  could  not  be  estopped  by  participat- 
ing in  an  Illegal  election.  It  was  held  in  Peo- 
ple v.  Maj-nard,  15  Mich.  463,  that  the  rec- 
ognition, by  parties  interested,  of  a  munic- 
ipal corporation  organized  under -an  act  of 
doubtful  constitutionality,  would  not  permit 
such  parties  to  Inquire,  long  after,  into  the 
regularity  of  such  organization.  See,  also, 
State  V.  Village  of  Harris,  102  Minn.  340,  113 
N.  W.  887,  13  L.  R.  A.  (N.  S.)  533,  and  note; 
Bannock  County  v.  Bell,  8  Idaho,  1,  65  Pac. 
710,  101  Am.  St  Rep.  140,  and  note.  Re- 
gardless of  whether  there  was  any  law  for 
such  an  election,  the  recognition  by  all  par- 
ties of  tbe  legality  of  the  district  was  plain- 
ly shown  by  their  taking  part  in  its  organiza- 
tion and  subsequent  proceedings.  In  this 
connection  it  may  be  noted  that  section  15a 
was  re-enacted  as  an  emergency  law  on  Feb- 
ruary 27,  1907  (Laws  1907,  p.  2r3),  and  that 
thereafter  the  present  drainage  commission- 
ers have  all  lieen  elected  under  said  law. 

[3]  Counsel  for  defendants  in  error  have 
urged,  apparently  for  the  first  time  in  their 
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briefs  In  thta  case,  that  the  organization  of 
the  district  -was  void  (People  v.  Highway 
Com'rs,  240  IIL  389,  88  N.  R  977),  because 
one  of  the  highway  commissioners  signed  the 
petition  for  the  organization  of  the  district, 
and  also  made  an  affldavit  that  the  petition 
contained  the  required  number  of  signers, 
and  thereafter  fonnd  that  the  afiidaTit  was 
made  by  a  credible  witness.  Without  pass- 
ing on  the  point  whether  this  wonld  be  a 
valid  objection.  If  rai8e<!|  in  apt  time,  clearly, 
nnder  the  anthorlties,  the  relators  cannot 
raise  it  at  this  late  hour.  Drainage  District 
V.  Smith,  233  111.  417,  84  N.  B.  376,  16  L.  R. 

^A.  (N.  8.)  292;  Tandalla  Drainage  District  v. 

^Hutchins,  234  III.  31,  84  N.  E.  715,  and  cases 
cited,  la  in  point  here. 

Many  relations,  both  public  and  private, 
are  so  Involved  in  a  proceeding  of  this  na- 
ture, that  each  case  must  be  largely  decided 
on  its  own  special  and  particular  facts.  Not 
every  departure  from  the  law  in  the  organi- 
zation and  conduct  of.  the  proceedings  of  the 
district  or  the  use  of  Its  franchises  will  Jus- 
tify such  an  order  as  was  entered  by  the 
trial  court  In  this  case.  While  the  public 
authorities  will  not  be  barred,  either  by  lach- 
es or  the  acquiescence  of  Individuals,  where 
it  does  not  appear  that  the  information  is 
filed  exclusively  for  the  beneflt  of  private 
interests,  still  this  court  has  frequently  held 
that  unreasonable  delay  or  acquiescence  on 
th<}  part  of  the  persons  complaining,  as  well 
as  considerations  of  public  interest  or  con- 
venience, will  Justify  the  refusal  of  the  court 
to  proceed  to  Judgment,  although  no  statute 
of  Umitationsi  has  Intervened.  People  v. 
Lease,  248  111.  187,  93  N.  E.  783;  People  v. 
Schnepp,  179  lU.  305,  53  N.  E.  632;  People  v. 
Hanker,  197  111.  409,  64  N.  B.  253:  People  ▼. 
Anderson,  239  IIL  266,  87  N.  B.  1019;  People 
T.  Hepler,  240  111.  196,  88  N.  E.  401. 

[41  The  rule  in  quo  warranto  proceedings 
is  the  same  as  It  is  in  certlorarL  The  rem- 
edy In  either  case  is  not  a  matter  of  abso- 
lute right  People  t.  Schnepp,  supra;  Peo- 
ple V.  Hanker,  supra.  In  a  certiorari  case, 
wherein  the  facts  as  to  laches  or  estoppel 
were  no  stronger  than  here,  the  court  held 
that  It  would  be  an  abuse  of  its  sound  legal 
discretion  and  of  great  public  detriment  to 
quash  the  proceedings,  as  the  errors,  at  the 
most,  were  technical  and  harmless,  and  were 
not  shown  to  be  such  as  would  cause  substan- 
tial Injustice  to  any  one.  Deslaurles  v.  Sou- 
de,  222  lU.  522,  78  N.  EL  799,  113  Am.  St 
Rep.  432.  Such  is  the  situation  here.  After 
the  participation  of  all  the  relators  in  the 
preliminary  organization,  assessments  were 
levied,  liabilities  Incurred,  and  contracts  to 
large  amounts  were  entered  Into  before  any 
steps  were  taken  to  inquire  into  the  legality 
of  the  organization  of  this  district  If  the 
facts  are  as  set  out  in  these  pleas,  the  ac- 
quiescence of  the  relators  in  the  proceeding 
bars  them   from   raising  the   questions  of 


which  they  now  complain.  On  this  record 
the  public  interest  and  convenience  also  com- 
pel the  conclusion  that  the  trial  Judge  should 
have  overruled  the  demurrer  to  the  pleas. 

The  Judgment  of  the  circuit  court  will 
therefore  be  reversed,  and  the  cause  remand- 
ed to  that  court  for  further  proceedings  in 
harmony  with  the  views  herein  expressed. 

Reversed  and  r«nanded. 


(260  in. ».) 

COMMISSIONERS  Or  LINCOLN  PARK  ▼. 
FAHKNBT. 

(Supreme  Court  of  Illinois.    April  19,  1911. 
Rehearing  Denied  June  7,  1911.) 

1.  Statutes  ({  97*)— Locai.  ob  Spbcial  Laws 
—Regulation  of  Parks— CoNSTnuTioitAii 
Pbo  visions. 

Since  the  Constitution  does  not  prohibit 
the  passage  of  any  local  or  special  act,  but  only 
local  or  special  laws  on  an^  of  the  subjects 
mentioned  in  article  4,  f  22,  the  Act  of  June 
15,  1805  (Laws  1895,  p.  282),  enabling  park 
commissioners  having  control  of  any  park  lx>r- 
dering  on  public  waters  in  the  state  to  enlarge 
the  same,  and  granting  submerged  lands  for  the 
purpose  of  such  enlargement,  etc.,  not  being 
violative  of  any  of  the  prorisions  of  such  sec- 
tions, is  not  unconstitutional  as  special  or  class 
legislation,  though  applicable  in  some  respects 
to  Lincoln  Park  only, 

[Ed.    Note.— For   other   cases,    see    StatntesL 
Dec.  Dig.  i  97.*] 

2.  Constitutional  Law  (|  280*)— Dun  Pbo- 
CESS  OF  Law. 

Act  Jane  IS,  1899  (Laws  1895,  p.  28S), 
section  2  whereof  authorizes  ^rk  conunission- 
cn  to  acquire  by  agreement  with  the  owner  or 
by  condemnation  riparian  rights  for  park  par- 
poses,  is  not  unconstitutional  as  permitting  the 
commissioners  to  destroy  riparian  rights  with- 
out compensation,  and  without  due  process  of 
law. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al lAW,  Dec.  Dig.  I  280.*] 

3.  Statutes  (§  123*)— Title  ano  Subjbci  OT 
Acts— Constitutional  Pbovisions. 

Act  June  15,  1895  (Laws  1895,  p.  282), 
entitled,  "An  act  to  enable  park  commissioners 
having  control  of  any  park  bordering  on  public 
waters  in  this  state  to  enlarge  the  same  from 
time  to  time  and  granting  submerged  lands  for 
the  purpose  of  such  enlargements  and  to  defray 
the  cost  thereof,"  and  authorizing,  in  section  1, 
the  commissioners  to  locate  a  boulevard  and  fix 
the  termini  thereof,  and  to  fill  and  reclaim,  etc., 
portions  of  the  submerged  land  designated  in 
the  plan  adopted  as  a  public  park,  does  not  vio- 
late Const,  art.  4,  (  13,  providing  that  no  act 
shall  embrace  more  than  one  subject,  which  shall 
be  expressed  in  the  title,  the  act  embracing  but 
one  general  subject,  viz.,  the  enlargement  of 
parks  bordering  on  public  waters,  and  granting 
the  submerged  lands  to  the  commissioners  to 
enable  this  to  be  done,  which  subject  is  suffi- 
ciently embraced  in  the  title,  the  Constitution 
not  requiring  that  the  title  refer  to  eve^  de- 
tail in  the  body  of  the  act  necessary  to  effectu- 
ate the  purposes  of  the  statute. 

[Ed.    Note.— For   other   cases,    ses    Statutes, 
Dec  Dig.  I  123.*] 

4.  Navigable  Waters  (J  45*)— Avulsioh. 

Where  portions  of  lots  bordering  on  a  laktf 
were  torn  away  by  violent  avulsions  of  nature, 
title  to  the  submerged  parts  of  the  lots  was  not 
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lost  to  the  owner,  and  he  might  reclaini  and  re- 
assert his  title  thereto. 

[Ed.  Note.— For  other  cases,  see  Navigable  Wa- 
ters, Cent  Dig.  SS  279,  280;  Dec.  Dig.  f  46.*] 

6,  NAViaASi.c    Waters    (i   87*)— Subueboed 
Lands — Grant  bt  Leoislatcbe. 

The  Legislature   had    power   to  grant   the 

title  to  the  submerged  lands  of  Lalie  Michigan 

to  the  parli  commissioners. 
[Ed.   Note.— For   other   cases,  see  Kavigable 

Waters,  Dec  Dig.  i  37.»] 

6.  NAVIOABI.C    Watkss    (I    43*)  — RiPABiAir 

Rights. 

The  Lincoln  Park  commissioners  may  en- 
join the  erection  by  a  shore  owner  of  piers  on 
the  submerged  lands  of  h&ke  Michigan,  granted 
to  such  commissioners  for  parlc,  etc.,  purposes. 

[Ed.  Note.T-For  other  cases,  sea  Navigable 
Waters,  Dec.  Dig.  |  43.*] 

Appeal  from  Circuit  Court,  Cook  County; 
Thomas  G.  Wlndes,  Judge. 

Bills  by  the  Commissioners  of  Lincoln  Park 
against  William  H.  Fahmey,  who  filed  a 
cross-bill.  From  the  decree,  complainants  ap- 
peal. Reversed  and  remanded,  with  direc- 
tions. 

This  is  an  appeal  from  a  decree  entered  by 
the  circuit  court  of  Cook  county  denying  the 
relief  prayed  in  the  original  and  supplemen- 
tal bills  filed  by  the  commissioners  of  Lincoln 
Park,  appellants,  and  granting  relief  to  ap- 
pellee, Fabrney,  upon  his  cross-bllL  The  orig- 
inal bill  was  filed  by  the  appellants  in  1897 
against  John  Lewis  Cochran,  then  the  owner 
of  blocks  1,  8,  9,  16,  17,  and  21,  In  Cochran's 
addition  to  Edgewater,  dty  of  Chicago.  The 
property  described  Is  a  subdivision  of  the 
east  fractional  half  of  section  5,  township  40 
N.,  range  14  E.,  of  the  third  principal  me- 
ridian, in  Cook  county,  and  bordered  on  the 
waters  of  Lake  Michigan.  The  bill  averred 
that  Cochran  was  constructing  piers  or  bulk- 
heads over  the  submerged  lands  of  Lake 
Michigan  without  the  consent  of  complain- 
ants; that  complainants  held  the  title  to  said 
submerged  lands  by  virtue  of  an  act  of  the 
Legislature  of  the  state  of  Illinois  approved 
June  15,  1895  (Laws  1895,  p.  282).  the  terms 
of  which  act  the  complainants  had  fully  com- 
plied with.  The  bill  alleged  that  the  said 
structures  were  purprestures,  and  would  cause 
accretions  to  the  adjoining  shore  and  per- 
manently and  irreparably  damage  complain- 
ants. L  H.  Brace,  a  contractor  alleged  to 
be  engaged  in  doing  the  work,  was  made  de- 
fendant The  bill  prayed  an  injunction,  and 
a  temporary  Injunction  was  granted  and  is- 
sued on  May  12,  1897,  which  remained  In 
force  until  the  bearing. 

Cochran  and  Brace  answered  the  bill  in 
November,  1897,  denying  the  effect  of  the  fur- 
ther construction  of  piers  and  bnlkheads 
would  be  to  cause  accretions,  and  denying  the 
title  of  complainants  to  the  submerged  lands. 
The  answer  averred  that  the  submerged  lands 
upon  which  It  was  Intended  to  construct  piers 
belonged  to  Cochran,  or  to  other  private  per- 
sons connected  with  him  In  title  whose  con- 


sent be  had  to  construct  said  piers.  The  an- 
swer further  averred  that  prior"  to  the  pas- 
sage of  the  act  of  1895  Cochran's  land  ex- 
tended 200  feet  further  east  than  any  piers 
had  been  built  or  were  proposed  to  be  built, 
but  by  violent  avulsions  of  nature  the  land 
was  torn  or  wrenched  away,  carried  and  de- 
posited upon  other  parts  of  the  shore,  and 
the  waters  of  the  lake  spread  over  the  prem- 
ises from  their  original  boundary  line  to 
their  present  shore  line.  The  answer  averred 
Cochran  still  owned  the  land  to  the  orlgina.1 
shore  line,  and  bad  the  right  to  construct 
piers  thereon. 

No  step  of  any  importance  was  taken  after 
the  filing  of  the  answer,  except  a  reference 
to  the  master  to  take  proofs  and  report  his 
conclusions  of  law  and  fact,  until  December, 
1907,  when  appellee,  Fahmey,  who  had  pur- 
chased pendente  lite  lots  1  and  2  In  block  9, 
filed  a  petition  asking  leave  to  become  a  par- 
ty defendant  Leave  was  (n^anted,  and  he 
filed  an  answer.  In  his  answer  appellee 
claimed  the  benefit  of  any  defense  set  up  by 
Cochran.  Appellee  alleged  his  property,  lots 
1  and  2,  had  a  frontage  west  on  Sheridan 
Road  of  104  feet  and  a  depth  of  216  feet, 
more  or  less,  to  the  shore  line  of  Lake  Mich- 
igan; that  appellee  had  built  a  costly  resi- 
dence upon  the  western  end  of  his  lots,  a 
garage  for  his  automobile  about  the  middle 
on  the  south  line  of  his  lots,  and  from  the 
east  side  of  the  garage  to  the  waters  of  the 
lake  he  had  constructed  a  slip  or  harbor  dug 
out  of  the  high  land  on  his  own  property,  to 
be  used  as  a  harbor  or  haven  for  his  boat 
This  slip  was  alleged  to  be  less  than  40  feet 
wide>  and  the  answer  alleged  appellee  had 
the  right,  and  it  was  his  purpose,  to  build 
two  piers,  40  feet  apart,  from  the  west  shore 
of  the  lake  extending  eastward  60  feet  Into 
the  lake.  The  space  between  the  piers  was 
to  be  for  entrance  into  the  slip  or  harbor 
constructed  by  appellee.  On  the  same  day 
the  answer  was  filed  appellee  filed  a  cross- 
bill, and  In  addition  to  the  allegations  contain- 
ed in  the  answer  the  cross-bill  alleged  that 
since  the  passage  of  the  act  of  1895  the  Leg- 
islature had  passed  two  additional  acts,  one 
on  May  14,  190.3,  amending  section  2  of  the 
act  of  1895  (Laws  1903,  p.  260),  the  other  on 
May  2,  1907,  entitled  "An  act  authorizing 
park  commissioners  to  acquire  and  improve 
submerged  and  shore  lands  for  i>ark  pur- 
poses, providing  for  the  payment  therefor, 
and  granting  unto  such  commissioners  cer- 
tain rights  and  powers,  and  to  riparian  own- 
ers certain  rights  and  titles."  Laws  1907,  p. . 
433.  The  cross-bill  alleged  that  by  these 
three  acts  the  riparian  rights  of  owners  of 
land  on  the  shore  of  the  lake  were  recognized 
and  provided  for,  but  that  they  authorized 
the  destruction  of  said  riparian  rights  with- 
out making  compensation  and  without  due 
process  of  law,  and  are  therefore  nnconstitn- 


»Tot  eUtar  eassa  see  sun*  topic  and  sectton  NUMBER  In  Dec.  Dig.  *  Am.  Dig.  Ke/  No.  SeriM  *  Rep'r  Indexes 


Digitized  by 


Google 


196 


95  NORTHBASTEBN  BEFOKTEB 


CDL 


tional  and  void.  The. cross-bill  further  alleg- 
ed that  the 'appellee  obtained  the  qualified 
consent  of  the  appellants  to  construct  the 
piers  in  question  under  certain  conditions, 
but  that  appellee  was  unwilling  to  comply 
with  the  conditions.  The  prayer  of  the  cross- 
bill was  that  appellee  be  declared  to  have 
the  right  to  construct  the  piers  as  proposed, 
and  that  appellants  be  enjoined  from  inter- 
fering with  said  construction.'  Amendments 
to  the  cross-bill  set  up  with  more  detail  that 
the  east  part  of  appellee's  lots  had  been  torn 
away  by  avulsions,  and  that  previous  to  said 
avulsions  his  land  extended  716  feet  further 
east  than  the  present  shore  line,  and  the 
submerged  shallows  were  claimed  by  him. 

Appellants  answered  the  cross-bill,  deny- 
ing the  allegations  of  avulsion  and  all  other 
material  facts  alleged  In  the  cross-bill.  On 
June  28,  1909,  the  appellants  filed  a  supple- 
mental bill,  wherein,  among  other  things,  it 
Is  alleged  that  since  filing  the  original  bill 
the  Legislature  passed  the  act  of  May  14, 
1003,  amending  section  2  of  the  act  of  1893, 
also  another  act  of  May  14, 1903,  relating  to 
the  Issuing  of  bonds  for  park  extension  pur- 
.  poses,  and  a  third  act  of  the  same  date  pro- 
viding for  the  construction  of  driveways  or 
boulevards  over  the  submerged  shallows  of 
tAke  Michigan.  These  statutes  are  set  out 
In  the  supplemental  bill,  and  it  is  alleged 
that,  under  their  authority  and  for  the  pur- 
pose of  carrying  out  the  general  plan  of  park 
extension,  the  boundary  line  between  the  lots 
of  shore  owners  and  the  submerged  shallows 
have  been  settled  by  the  parte  commissioners 
for  long  distances  (specifically  set  forth  and 
described)  along  the  shore.  The  supplemental 
bill  further  avers  that  the  town  of  Lalie 
View,  pursuant  to  the  statutes,  has  Issued 
bonds  in  the  sum  of  $1,000,000  for  parli  ex- 
tension purposes,  that  this  fund  is  now  be- 
ing used  for  that  purpose,  and  the  extension 
Includes  the  shallows  opposite  appellee's  prop- 
erty, the  title  to  which  Is  claimed  by  the  ap- 
pellant commissioners.  The  supplemental  bill 
prayed  that  appellee  be  perpetually  enjoined. 
Leave  was  granted  for  appellee's  answer  to 
the  original  bill  as  amended  to  stand  as  his 
answer  to  the  supplemental  bill. 

A  great  deal  of  evidence,  oral  and  docu- 
mentary, was  heard  by  tlie  master  from  time 
to  time,  at  the  conclusion  of  which  he  pre- 
pared a  report,  setting  out  and  commenting 
upon  the  evidence  at  great  length,  and  con- 
taining an  elaborate  discussion  of  the  law. 
He  found  the  title  to  the  submerged  land  in 
question  to  be  in  the  appellants,  that  the 
alleged  avulsions  had  not  been  proven,  and 
recommended  that  the  cross-bill  of  the  ap- 
pellee be  dismissed  for  want  of  equity  and  a 
decree  entered  upon  the  original  and  supple- 
mental bills  as  prayed  therein.  Appellee  filed 
objections  to  the  report  before  the  master. 
He  overruled  them,  and  they  were  renewed 
as  exceptions  before  the  court  The  court 
sustained  exceptions  to  the  recommendation 
that  the  cross-bill  be  dismissed,  and  that  the 


relief  prayed  In  the  original  and  supplemen- 
tal bills  be  granted,  and  entered  a  decree 
modifying  the  temporary  Injunction  as  to  ap- 
pellee's property,  and  authorizing  him  to  con- 
struct two  rows  of  piers  built  of  piles  upon 
and  over  the  submerged  lands  of  the  park 
commissioners,  each  extending  from  appel- 
lee's land  eastward  a  distance  not  to  exceed 
50  feet,  for  the  sole  purpose  of  an  entrance 
to  a  harbor  constructed  by  the  appellee  upon 
his  lots  and  for  no  other  purpose.  The  de- 
cree authorized  appellee  to  construct  and  use 
the  piers  over  the  submerged  lands  without 
Interference,  hindrance,  or  restriction  by  the 
park  commissioners  until  such  time  as  the 
work  of  the  extension  of  Lincoln  Park  now 
being  carried  on  actually  reaches  the  prop- 
erty owned  by  the  appellee.  The  court  found 
and  decreed  that  the  act  of  1893  and  subse- 
quent acts  were  constitutional,  and  that  by 
compliance  with  the  provisions  of  the  act  of 
1895  by  the  park  commissioners  the  title  to 
the  submerged  lands  lying  between  the  north 
line  of  Grace  street  extended  and  Devon  av- 
enue (between  which  points  appellee's  lots 
are  situated)  became  vested  in  the  commis- 
sioners of  Lincoln  Park  in  fee  simple  for 
park  purposes ;  that  the  submerged  land  over 
which  the  appellee  proposes  to  drive  two  lines 
of  piles  eastward  from  his  shore  line  belongs 
to  said  park  commissioners  in  fee  simple,  for 
park  purposes.  The  decree  further  finds  that 
the  evidence  does  not  show  that  an  avulsion 
occurred  Immediately  east  of  appellee's  prop- 
erty, and  finds  that  appellee's  land  extends 
to  the  edge  of  the  waters  of  Lake  Alichigan 
when  they  are  at  rest  This  appeal  Is  prosr 
ecuted  by  the  park  commissioners  from  the 
decree,  and  appellee  has  assigned  49  cross- 
errors  questioning  the  correctness  of  the  de- 
cree In  holding  the  acts  of  the  Legislature  re- 
ferred to  constitutional,  that  the  title  to  the 
submerged  lands  Is  In  appellants,  and  that 
the  evidence  did  not  sustain  the  allegations 
of  the  cross-bill  as  to  avulsions. 

Charles  A.  Churan  and  Hamlin  8c  Boyden, 
for  appellant  Abijah  O.  Cooper,  Arthur  R. 
Wolfe,  and  Henry  C.  Noyes,  for  appellee. 

FARMER,  J.  (after  stating  the  facts  as 
above).  The  principal  issues  raised  by  the 
pleadings  are:  First  Whether  the  title  to 
the  submerged  lands  opposite  appellee's  lots 
Is  In  appellants.  That  It  Is,  Is  denied  by  ap- 
pellee on  the  ground  that  the  act  of  1895 
and  subsequent  acts  are  unconstitutional, 
and  also  because  It  Is  claimed  that  appellee's 
lots  extended  715  feet  further  Into  the  lake 
than  the  present  shore  line,  and  parts  of 
them  were  wrenched  and  torn  away  by  vio- 
lent avulsions  of  nature  between  1872  and 
1877  or  1880.  Second.  Whether  by  reason  of 
appellee's  lots  abutting  upon  Lake  Michigan, 
he  Is  thereby  vested,  as  riparian  owner,  with 
the  right  to  build  piers  over  the  submerged 
lands  for  the  purpose  of  access  to  the  navi- 
gable waters  of  the  lake. 

Appellee  has  by  the  assignment  of  cross- 
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errors  challenged  the  constitutionality  of  the 
act  of  1895,  and  subsequent  park  acts  adopt- 
ed In  1903  and  1907.  The  title  of  the  act 
of  1895  is,  "An  act  to  enable  park  com- 
missioners having  control  of  any  park  bor- 
dering upon  public  waters  in  this  state  to 
enlarge  the  same  from  time  to  time  and 
granting  submerged  lands  for  the  purpose  of 
such  enlargements  and  to  defray  the  cost 
thereof."  The  first  section  provides  "that  In 
all  cases  where  lands  within  spedfled  bound- 
aries bordering  on  public  waters  In  this  state 
have  been  declared  to  be  a  public  park,  and 
where  the  commissioners  of  such  park  have 
been  named  In  the  act  establishing  the  same, 
and  their  snccessors  have  since  been  ap- 
pointed by  the  Governor  of  this  state,  the 
said  commissioners  of  any  such  park  shall 
have  power  from  time  to  time  in  their  dis- 
cretion to  enlarge  the  same  by  reclaiming 
submerged  lands  under  said  public  waters  In 
the  following  manner."  Then  follow  direc- 
tions to  be  complied  with  by  the  park  com- 
missioners In  the  enlargement  of  the  park, 
the  preparation  and  adoption  of  plans  there- 
for, the  location  of  a  boulevard  or  driveway, 
etc.,  and  authority  Is  given  the  commissiouT 
ers  to  fill  In  and  reclaim  all  the  submerged 
land  lying  between  the  boulevard  and  the 
shore  line,  and  "thereupon  the  title  of  such 
submerged  lands  over  which  the  said  boule- 
vard or  driveway  Is  located,  and  of  the  said 
submerged  lands  between  said  boulevard  as 
located  and  the  shore  line  shall  become  and 
be  vested  in  and  Is  hereby  granted  to  the 
said  board  of  commissioners,  In  fee  simple 
for  park  purposes,  as  hereafter  in  this  act 
set  forth."  The  second  section  authorizes 
the  park  commissioners  to  acquire,  hy  agree- 
ment with  the  owner  or  by  condemnation, 
the  riparian  rights  of  the  owners  of  lands 
along  the  shore  so  far  as  it  may  be  deemed 
necessary  and  desirable  by  the  commission- 
ers. - 

The  grounds  upon  which  the  validity  of 
this  act  Is  assailed  are:  First,  that  it  applies 
only  to  a  park  bordering  on  public  waters 
where  the  commissioners  have  been  named  In 
the  act  establishing  the  same  and  their  suc- 
cessors have  since  been  appointed  by  the 
Governor,  and  It  Is  asserted  In  the  brief  of 
counsel  for  appellee  that  Lincoln  Park  is  the 
only  park  in  the  state  bordering  on  public 
waters  the  commissioners  of  which  were 
.  named  in  the  act  and  their  successors  have 
since  been  appointed  by  the  Governor,  and 
that  said  act  is  for  that  reason  special  or 
class  legislation;  second,  said  act  Is  uncon- 
stitutional, in  that  it  permits  the  park  com- 
missioners to  destroy  riparian  rights  of  shore 
owners  without  compensation  and  without 
due  process  of  law ;  and,  third,  the  act  em- 
braces more  than  one  subject  not  contem- 
plated In  the  title,  In  violation  of  section  13 
of  article  4  of  the  Constitution. 

We  do  not  think  there  Is  any  merit  In  ^ny 
of  these  contentions. 

[1]  As  to  the  first  point,  the  Constitution 


does  not  prohibit  the  passage  of  any  local 
or  special  act,  but  only  prohibits  the  passage 
of  local  or  special  laws  upon  any  of  the  sub- 
jects mentioned  in  section  22  of  article  4.  In 
Pettlbone  v.  We.st  Chicago  Park  Com'rs,  215 
111.  304,  830,  74  N.  E.  387,  396,  the  constitu- 
tionality of  an  act  In  relation  to  parks  was 
attacked  on  the  ground  that  it  was  in  viola- 
tion of  the  prohibition  against  any  local  or 
special  law  regulating  township  affairs.  In 
discussing  the  que.<!tlon  the  court  said:  "The 
Constitution  of  1870  does  not  prohibit  the 
passage  of  all  local  or  special  lavrs,'  as  such. 
It  only  prohibits  the  passage  of  local  or  spe- 
cial laws  in  reference  to  the  particular  sub- 
jects mentioned  in  section  22  of  article  4. 
•  *  ♦  The  first  question,  then,  which 
arises  is  whether  the  act  of  1901  is  an  act 
regulating  township  affairs.  If  it  Is  not,  it  Is 
not  necessarily  a  local  or  special  law,  be- 
cause section  22  of  article  4  does  not  prohibit 
the  passage. of  local  or  special  laws  In  re- 
gard to  parks  or  regulating  the  affairs  of 
parks."  The  act  of  1895  Is  not  in  violation 
of  any  of  the  prohibitions  of  section  22  of 
article  4. 

[2]  The  second  contention  is  refuted  by 
section  2  of  the  act  Itself. 

[3]  As  to  the  third  point  against  the  con- 
stitutionality of  the  act.  It  is  said  section  1 
authorizes  the  park  commissioners  to  locate 
a  boulevard  or  driveway  and  fix  the  termini 
thereof;  that  said  section  grants  the  sub- 
merged lands  to  the  commissioners  for  the 
purpose  of  enlargement  of  the  park,  and  au- 
thorizes filling,  reclaiming,  improving,  and 
holding  portions  of  the  submerged  land  desig- 
nated In  the  plan  adopted  as  a  public  park, 
and  that  these  matters  are  not  contemplated 
by  or  expressed  In  the  title  of  the  act.  The 
act  embraces  but  one  general  subject,  viz., 
the  enlargement  of  parks  bordering  upon 
public  waters,  and  to  enable  this  to  be  done 
the  submerged  lands  are  granted  to  the  park 
commissioners.  This  subject  is  sufficiently 
embraced  in  the  title.  The  Constitution  does 
not  require  that  the  title  shall  refer  to  every 
detail  in  the  body  of  the  act  necessary  to  ef- 
fectuate the  purposes  of  the  statute.  The 
rule  was  stated  in  People  v.  McBrlde,  234  IlL 
146,  84  N.  E.  865,  123  Am.  St.  Hep.  82,  In  the 
following  language:  "The  only  purpose  of 
the  provision  of  the  Constitution  is  to  pre- 
vent the  Joining  in  one  act  of  Incongruous 
and  unrelated  matters,  and  the  word  'sub- 
ject' Is  not  synonymous  with  'provision.'  Any 
number  of  provisions  may  be  contained  in  an 
act,  however  diverse  they  may  be,  so  long 
as  they  are  not  inconsistent  with  or  foreign 
to  the  general  subject,  and  may  be  consider- 
ed in  furtherance  of  such  subject  The  re- 
quirement that  an  act  shall  embrace  but  one 
subject  Is  not  Intended  to  hamper  the  Leg- 
islature or  embarrass  honest  legislation,  but  If 
is  intended  to  prevent  Incorporating  In  an 
act  matters  not  related  to  the  subject  of 
legislation  and  of  which  the  title  gives  no 
hint    An  act  may  contain  many  provisions 
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and  details  for  the  accomplishment  of  the 
leglslatlTe  purpose,  and,  If  they  legitimately 
tend  to  effectuate  that  object,  the  act  is  not 
contrary  to  the  constitutional  provision." 

Counsel  has  pointed  out  no  valid  objection 
to  the  validity  of  the  park  acts  of  1903  and 
1907,  and  we  see  none,  and,  as  in  our  view 
they  are  not  involved  in  the  decision  of  this 
case,  it  is  unnecessary  to  discuss  them. 

[4]  A  large  part  of  the  evidence  heard  by 
the  master  was  devoted  to  the  question 
whether  appellee's  lots  formerly  extended 
farther  eastward  than  the  present  shore  line 
and  had  been  torn  away  by  violent  avulsions 
of  nature.  If  this  were  the  case,  then  title 
to  the  submerged  parts  of  the  lots  was  not 
lost  to  appellee,  and  he  might  reclaim  and 
reassert  his  title  thereto.  In  considering 
what  is  an  avulsion,  and  the  rule  of  law  in 
such  eases,  this  court,  in  City  of  Chicago  t. 
Ward,  109  111.  392,  48  N.  E.  927,  38  L.  B.  A. 
849,  61  Am.  St  Rep.  185,  quoted  with  ap- 
proval from  Angell  on  Water  Courses  the 
following:  "Where  considerable  quantities 
of  soil  are  by  a  sudden  action  of  the  water 
taken  from  the  land  of  one,  this  is  called 
avulsion;  but  the  ownership  is  not  lost 
though  the  surface  earth  is  thus  transported 
elsewhere,  and  it  may  be  reclaimed  and  the 
ownership  reasserted."  It  would  unduly 
lengthen  this  opinion  to  set  out  the  8ul>- 
Dtance  of  the  evidence  on  this  question.  It 
consisted  of  oral  testimony,  documentary  evi- 
dence, maps,  and  plats.  Frank  C.  Taylor, 
formerly  an  owner  of  a  portion  of  the  east 
half  of  fractional  section  5,  of  which  the  ap- 
pellee's lota  are  a  part,  and  who  built  a 
bouse  on  the  property  tn  1872,  James  O.  Wil- 
son, agent  for  the  property  from  1872  to 
1880,  and  Charles  Ecklund,  who  was  care- 
taker of  and  lived  on  the  property  from  1874 
to  1882,  testified  on  t>ehalf  of  appellee,  and 
their  testimony,  together  with  appellee's  oth- 
er evidence,  including  maps  made  by  engi- 
neers purporting  to  show  the  former  shore 
line,  tended  to  show  that  prior  to  1877  the 
shore  of  apj>ellee'8  property  was  consider- 
ably farther  east  than  it  now  is,  and  that  be- 
tween 1872  and  1877  or  1880  considerable 
portions  of  the  land  were  torn  and  washed 
away  by  violent  storms.  Appellants'  evi- 
dence tended  to  contradict  this  testimony, 
and  show  that  there  was  no  great  difference 
between  the  shore  line  prior  to  1877  or  1880 
and  the  present  shore  line.  The  master 
found  that  prior  to  1874  the  property  now 
owned  by  the  appellee  extended  much  far- 
ther east,  but  that  the  evidence  was  not 
snfBcient  to  prove  the  alleged  avulsion.  The 
chancellor  found  and  recited  in  the  decree 
"that  the  evidence  does  not  show  an  avul- 
sion occurred  immediately  east  of  the  de- 
fendant Fahrney'B  proi;>erty,  and  further 
finds  that  the  defendant  Fahmey's  land  ex- 
tends to  the  water's  edge  when  the  waters 
of  Lake  Michigan  are  at  rest."  After  a 
carsXul  examiuation  of  the  record,  we  are  of 


the  opinion  the  weight  of  the  evidence  tends 
to  support  this  finding  of  the  decree. 

[I]  While  authority  of  the  state  to  grant 
the  title  to  the  submerged  lands  of  Lake 
Michigan  to  the  park  commissioners  Is  denied 
by  appellee,  it  was  expressly  decided  In  Peo- 
ple v.  Kirk,  162  111.  138,1  that  the  Legislature 
did  have  such  authority,  and  that  a  grant 
BO  made  by  it  vested  the  title  to  the  sub- 
merged lands  in  the  park  commissioners. 
Appellee  does  not,  therefore,  own  the  land 
over  which  he  proposes  to  construct  piers, 
but  said  land  belongs  to  and  Is  the  property 
of  the  park  commissioners. 

[I]  What,  then,  are  his  rights,  as  riparian 
ovraer,  of  access  over  his  land  to  the  waters 
of  Lake  Michigan?  This  question  ha?  here- 
tofore been  three  times  before  this  court 
(Revell  v.  People,  177  lU.  468,  52  N.  tt  1052, 
43  L.  R.  A.  790,  69  Am.  St  Rep.  267;  Gor- 
don ▼.  Winston,  181  111.  338,  54  N.  B.  1095; 
Cobb  V.  Commissioners  of  Lincoln  Park,  202 
111.  427,  67  N.  EX  6,  63  L.  R.  A.  264,  95  Am. 
St  Rep.  258),  and  as  these  cases,  in  our  view, 
are  conclusive  of  the  question  here  Involved 
and  as  the  law  was  elaborately  discussed  in 
two  of  them,  we  regard  It  as  unnecessary  at 
this  time  to  enter  upon  any  original  discus- 
sion, but  will  merely  refer  to  the  manner  in 
which  the  question  arose  in  those  cases  and 
what  the  court  decided  the  law  to  be. 

In  Che  Revell  Case  an  information  was 
filed  in  the  name  of  the  people,  by  the  Attor- 
ney General,  for  an  Injunction  to  restrain 
Revell  from  building  piers  in  the  bed  of  Lake 
Michigan  and  to  abate  piers  already  built 
by  him.  Revell  owned  land  bordering  on 
Lake  Michigan,  and  had  constructed  piers  in 
the  lake  east  from  the  shore  of  his  land  at 
right  angles  with  the  shore,  and  proposed  to 
extend  them  still  farther.  The  Information 
alleged  that  Revell  had  by  that  means  re- 
claimed land  belonging  to  the  state,  and 
claimed  the  right,  as  riparian  owner,  to  re- 
claim more  of  the  submerged  land  and  pro> 
tect  his  land  from  erosion.  In  his  answer 
Revell  denied  he  built  the  piers  to  reclaim 
land  In  the  lake,  but  alleged  it  was  to  pro- 
tect his  land  from  erosion,  denied  his  piers 
were  purprestures,  and  denied  the  right  of 
the  state  to  canse  them  to  be  removed.  The 
circuit  court  decreed  that  the  submerged 
lands  belonged  to  the  state,  and  that  the 
piers  built  by  Revell  were  purprestures,  and 
he  was  enjoined  from  thereafter  building  any 
further  structure  upon  the  submerged  lands. 
The  decree  found  that  the  piers  already  built 
were  not  then  detrimental  to  the  public  in- 
terest and  would  not  become  so  until  the 
state  desired  to  claim  and  use  the  submerged 
lands  upon  which  they  stood,  and  the  piers 
already  built  were  permitted  by  the  decrett 
to  remain  until  the  state  chose  to  take  pos- 
session and  use  the  submerged  lands  to  the 
water's  edge,  at  which  time  It  was  author- 
ized to  abate  and  remove  the  piers.  Cross- 
errors  were  assigned  by  the  Attorney  Gen- 
eral, and  the  decree  was  reversed  on  the 
,>tf  N.  a.  no.  n  Am.  St.  B«p.  &<> 
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gronna  that,  while  It  was  In  favor  of  the 
people,  It  did  not  go  far  enough,  and  the 
case  was  remanded,  with  directions  to  the 
circuit  court  to  enter  a  decree  according  to 
the  prayer  of  the  Information.  The  opinion 
is  a  lengthy  one,  and  reviews  the  law  on  the 
subject  from  an  early  date  to  the  present 
time,  both  In  this  country  and  In  England. 
We  quote  excerpts  from  the  opinion.  On 
page  479  of  177  111.,  page  1055  of  52  N.  B.  (43 
I..  R.  A  790,  89  Am.  St  Rep.  257),  the  court 
said :  "The  appellant  here  owned  the  prem- 
ises bordering  on  the  lake,  but  his  title  to  the 
premises  extended  only  to  the  water's  edge, 
and  the  fee  In  and  to  the  lands  covered  by 
the  waters  of  the  lalie  was  vested  In  the  state 
and  held  by  the  state  In  trust  for  the  people. 
The  fee  being  in  the  state,  the  Important 
question  presented  is  whether  appellant  with- 
out a  grant  or  other  authority  from  the  state 
had  the  right  to  go  upon  the  submerged  lands 
and  erect  the  structures  coniplained  of  in  the 
information.  This  state  has  adopted  the 
common  law  as  it  existed  prior  to  March  24, 
1606 — the  fourth  year  of  James  I — and.  In 
the  absence  of  any  statute  of  the  state 
(hanging  the  common  law  In  regard  to  rights 
of  riparian  or  littoral  owners,  the  common 
law  as  it  then  existed  must  control.  Upon 
an  examination  of  the  authorities,  we  thinic 
it  is  clear  that  the  act  complained  of  in  the 
information  was  a  trespass  upon  the  lands 
of  the  state;  that  the  erection  of  the  piers 
In  the  lake  in  front  of  the  appellant's  prem- 
ises was  a  purpresture."  On  page  483  of  177 
111.,  page  1057  of  52  N.  B.  (43  L.  R.  A  790, 
69  Am.  St.  Rep.  257),  the  court  said;  "The 
appellant  had  no  right  to  build  piers  or 
'wharf  ont'  into  the  lake  for  the  purpose  of 
making  land  or  increasing  the  boundary  of 
bis  premises,  nor  had  he  the  right  to  do  any 
act  which  would  produce  that  result.  As  has 
heretofore  been  said,  the  lands  covered  by 
the  waters  of  the  lake  belong  to  the  state, 
and  appellant  had  no  right,  by  any  device 
whatever,  to  extend  his  boundary  line  be- 
yond the  water's  edge,  and,  when  he  did  so, 
an  Injury  was  inflicted  on  the  rights  of  the 
state,  which  might  be  Inquired  Into  and 
abated  in  a  court  of  equity  on  the  application 
of  the  Attorney  General." 

In  Cobb  V.  Commissioners  of  Lincoln  Park, 
supra,  the  grant  of  the  submerged  land  by 
the  act  of  1895  to  the  park  commissioners 
was  sustained.  In  that  case  Cobb  owned  a 
lot  abutting  on  the  west  shore  of  Lake  Mich- 
igan. He  filed  a  bill  against  the  Lincoln 
Park  Commissioners,  alleging  that  as  ripari- 
an owner  be  had  a  righli  to  erect  wharves 
out  in  the  waters  of  the  lake  to  the  point 
of  navigability,  that  the  park  commissioners 
claimed  title  to  the  submerged  land. in  front 
of  his  property,  and  refused  to  permit  him  to 
build  a  wharf  out  into  the  lake,  and  threat- 
ened to  use  their  police  force  to  prevent  his 
doing  so.  The  bill  prayed  an  injunction  re- 
straining the  park  commissioners  from  in- 
terfering with  complainant  In  the  construc- 


tion of  his  wharf.  The  bill  wa«  dismissed 
on  the  hearing  for  want  of  equity,  and  this 
court  affirmed  the  decree.  The  court  said: 
"The  only  question  In  this  case,  as  stated 
by  appellant'.  Is  whether  the  owner  of  land 
bordering  on  and  adjacent  to  the  waters 
of  Lake  Michigan  has  a  right  ci  access  from 
his  own  property  to  a  pOint  to  the  lake  where 
the  waters  are  navigable,  and  whether,  to 
the  exercise  of  this  right,  he  may  erect  a 
wharf  or  pier  from  bis  shore  line  over  the 
submerged  lands  in  the  shallow  water  to  the 
point  of  navigability  to  the  lake.  Appellant 
insists  that  the  riparian  owner  has  this  right 
of  access,  and  that  It  tocludes  the  right  to 
wharf  out — that  Is,  to  erect  wharves  and 
piers  to  front  of  his  land."  And  again  held, 
as  had  been  previously  held  to  the  Revell 
Case,  that  the  riparian  owner's  right  of  ac- 
cess from  his  land  to  the  lake  was  the  right 
to  pass  to  and  from  the  waters  of  the  lake 
within  the  width  of  his  premises  as  they 
bordered  thereon,  but  he  had  no  right,  by 
virtue  of  being  a  shore  owner,  to  oonstnict 
piers  on  the  submerged  land  without  the 
consent  of  the  owner.  In  the  opinion  the 
court  cited  and  quoted  from  Revell  v.  People, 
supra,  and  other  cases,  and  said  (page  432  of 
202  III.,  pages  6,  7  of  67  N.  EX  [63  L.  R.  A. 
264,  95  Am.  St  Rep.  258]):  "The  property  to 
the  dry  land  or  npland  betog  in  one  person 
and  the  property  to  the  submerged  land  im- 
mediately to  front  thereof  betog  In  another, 
it  would  seem  to  be  only  consonant  with  le- 
gal principles  that  tlie  consent  of  the  latter 
must  be  obtatoed  before  any  erections  can 
be  put  on  the  submerged  soil."  And  on  page 
437  of  202  ni.,  page  8  of  67  N.  BJ.  (63  L.  E. 
A  264,  69  Am.  St  Rep.  258),  the  court  said: 
"After  a  careful  reading  of  the  authorities 
we  see  no  reason  to  recede  fnlm  the  position 
taken  to  the  Revell  Case,  and  are  satisfied 
that  by  the  common  law,  unmodified  by  local 
usage,  custom,  or  statute,  a  riparian  ownnr 
bad  no  right  to  build  any  structures  on  ti^ 
submerged  lands  to  front  of  his  own  land 
unless  he  owned  such  submerged  lands  or 
had  a  license  to  do  so.  The  title  of  the  own- 
er of  sivjh  submerged  lands  is  not  burdened 
with  au  easement  in  favor  of  the  owner  of 
the  adjoining  npland  to  build  wharves  out 
to  navigable  water.  Such  being  the  common 
law,  it  is  the  law  of  this  state  until  altered 
by  the  Legislature."  In  botb  the  Revell  and 
Cobb  Cases  the  court  cited  and  quoted  with 
approval  from  Shlvely  v.  Bowlby,  152  D.  S. 
1,  14  Sup.  Ct  548,  38  li.  Eld.  331,  which  la 
to  strict  accord  with  those  cases.  In  Gor- 
don V.  Winston,  supra,  the  right  of  the  Lin- 
coln Park  commissioners  to  enjoin  the  erec- 
tion of  piers  upon  the  submerged  lands  of 
Lake  Michigan  by  a  shore  owner  was  sus- 
tained in  a  short  opinion,  to  which  it  was 
held  Revell  v.  People  was  decisive  of  the 
question.  Appellee  insists  the  Revell  and 
Cobb  Cases  are  contrary  to  the  current  of 
authority  elsewhere,  and  also  that  they  are 
not  directly  to  point  upon  the  question  here 
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tnvolTed.  Tbe  case  of  Trustees  of  the  Town 
of  Brookhaven  v.  Smith,  188  N.  T.  74,  80  N. 
B.  605,  »  li.  R.  A.  (N.  S.)  326,  Is  dted  as  lay. 
\ag  down  a  different  and  correct  rule.  If, 
as  contended,  that  case  sustains  tbe  right  of 
appellee  to  bnlld  piers  over  the  submerged 
lands  of  Lake  Michigan,  It  Is  In  conflict  with 
Shlvely  ▼.  Bowlby,  supra,  and  the  three  de- 
cisions of  this  court  referred  to.  We  could 
not  follow  tbe  Brookhaven  Case  without 
overruling  those  three  decisions,  which  we 
are  not  convinced  we  would  be  Jnstifled  in 
doing. 

Appellee  also  quotes  from  City  of  Peoria  v. 
Central  Nat  Bank,  224  lU.  43,  79  N.  B.  296, 
the  expression,  "riparian  owners  upon  nav- 
igable fresh  water  lakes  may  construct  in  the 
shore  waters  In  front  of  their  lands  wharves, 
piers,  landings  and  booms  In  aid  of  and  not 
obstructing  navigation,"  and  argues  this  Is 
tbe  last  expression  of  this  court,  and  is  in 
harmony  with  the  correct  rule.  In  that  case 
the  court  was  dealing  with  land  bordering 
upon  the  Illinois  river.  In  such  cases  a 
grant  of  land  bordering  on  tbe  stream  car- 
ries title  to  the  center  thread  of  the  stream 
unless  the  boundary  is  In  some  way  other- 
wise determined.  The  passage  quoted  was 
used  in  view  of  ttiat  situation,  and  stated  the 
law  correctly  as  applicable  to  the  case.  It  is 
in  no  wise  in  conflict  with  the  Bevell,  Cobb, 
and  Gordon  Cases.  Indeed,  the  Revell  Case 
and  Gordon  v.  Winston  are  cited  in  the  opin- 
ion with  approval.  The  rule  applicable  to 
lands  bordering  upon  a  stream  was  insisted 
upon  by  counsel  as  the  proper  rule  to  be 
applied  in  the  Revell  Case.  Upon  this  ques- 
tion tbe  court  said  in  the  Revell  Case,  177 
III.  486,  62  N.  E.  1058,  43  L.  R.  A.  970,  69  Am. 
St  Rep.  257:  "It  Is,  however,  suggested  in 
the  argument 'that  this  court  In  passing  up- 
on the  rights  of  riparian  owners  upon  the 
Mississippi  and  other  rivers  in  tbe  state 
navigable  in  fact  but  not  navigable  at  law 
has  held  the  shore  owner  may  wharf  out 
from  the  shore  into  the  stream,  and  that  the 
same  doctrine  should  be  extended  to  a  shore 
owner  on  Lake  Michigan.  Those  cases  have 
no  bearing  here,  for  the  reason  that  they  all 
are  predicated  on  the  theory  that  the  line  of 
tbe  riparian  owner  extends  to  tbe  center 
thread  of  the  stream.  Being  the  owner  of 
tbe  soli  under  the  water,  he  had  the  right 
to  build  such  structures  on  his  own  land  as 
be  might  desire,  except  such  as  might  inter- 
fere with  the  navigation  of  the  stream.  Un- 
der the  rule  established  in  those  cases,  begin- 
ning with  Mlddleton  v.  Prltcbard,  3  Scam. 
510,  38  Am.  Dec.  112,  it  was  held  in  Ens- 
mlnger  v.  People,  47  111.  384,  95  Am.  Dec. 
495,  that  a  riparian  owner  In  tbe  Ohio  river 
having  the  title  to  the  land  between  high 
and  low  water  mark,  and  the  right  to  the 
exclusive  use  thereof,  had  the  right  to  estab- 
lish a  private  wharf  on  his  land  and  make 
reasonable  charges  for  its  use  by  those  nav- 


igating the  river.  The  rlghC,  however,  as  Is 
apparent  from  the  rule  established  in  the 
ease,  rests  upon  the  ownership  of  the  under- 
lying soil." 

Up  to  the  present  time  appellants  have  not 
attempted  to  destroy  appellee's  riparian  right 
to  pass  over  bis  land,  within  the  width  of 
its  boundaries,  to  the  waters  of  tbe  lake. 
That  question,  as  was  said  in  the  Revell 
Case,  will  arise  when  tbe  appellants  unders 
take  t'o  condemn  appellee's  riparian  rights  or 
appropriate  the  submerged  lands  upon  which ' 
appellee's  lots  abut  This  proceeding  does 
not  affect  or  tend  to  destroy  any  of  appel- 
lee's riparian  rights. 

We  are  of  opinion  the  clrcnlt  court  erred 
in  authorizing  the  construction  of  the  piers 
by  appellee  and  in  enjoining  the  appellants 
from  Interfering  with  their  construction  and 
maintenance  by  appellee  until  such  time  as 
the  submerged  land  opposite  appellee's  prop> 
erty  is  desired  to  be  used  by  appellantis  in 
tbe  plan  of  park  enlargement  and  extension. 
The  decree  is  therefore  reversed  and  the 
cause  remanded  to  the  circuit  conrt  with  di- 
rections to  enter  a  decree  dismissing  the 
cross-blU  and  granting  the  rdlef  prayed  in 
the  original  and  supplemental  billa 

Reversed  and  remanded,  with  directions 


(2G0  IlL  2n) 
CITY  OF  UNOOLN  ▼.  HARTS  et  aL 

(Supreme  Court  of  Illinois.    April  19,  1911. 
Rehearing  Denied  June  8,  1911.) 

1.  MUNIOIFAL  COBPORATIONS  ({  507*) — LOOAI. 
lUPBOVBMENTS  —  CONCLUSIVKKEBS  OF  PbO- 
CEEDIN08. 

A  judgment  of  the  county  conrt  ander  Lo- 
cal Improvement  Act  (Hurd's  Rev.  St  1909 
c  24,  i  590)  i  84,  approving  a  certiScate  of 
the  board  of  local  improvements,  as  to  the  cost 
of  the  improTement  after  confirmation  of  a 
special  assessment,  is  conclusive  only  that  the 
Improvement  conforms  substantially  to  the  re- 
quirements of  the  original  ordinance. 

[Bd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1178,  1179;  Dec. 
Dig.  S  507.  •] 

2.  Municipal  Cobpobations  (J  120*)— Void 
Obdinances— Attack. 

A  void  ordinance  is  subject  to  direct  or 
collateral  attack  whenever  its  authority  ia  in- 
voked in  a  judicial  proceeding. 

[Ed.  Note.— For  other  cases,  gee  Municipal 
Corporations,  Cent  Dig.  H  274-280;  Dec.  Dig. 
S  120.*] 

3.  Municipal  Cobporations  (J  444*)— Local 
Improvements— Validity. 

Strict  pursuance  of  municipal  authority  in 
making  a  focal  improvement  is  essential  to  a 
valid  assessment. 

[E5d.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  1064;  Dec  Dig.  { 
444.*] 

4.  MUHICIPAL    COBPOBATIOWS    (J    303*)— Pav- 

iNo  Imfbovsuents— Validity  or  Pboceko- 

INQS. 

A  recital  in  an  ordinance  for  a  paving  Im- 
provement that  a  street  railway  right  of  way 
is   required   to  be   paved   under  the  company's 
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francbise  while  annecessary  does  not  inTalldate 
the  ordinance. 

[Sd.  Note.— For  other  cases,  see  Manlcjpol 
Gorporatioiui,  Cent  Dig.  {|  80&-810;  Dec  Dig. 

5.  MUNICIPAI.  CORPOBATIONS  (§§  413,  962*)— 
Improvements— Assessments— Taxation. 

Where  a  street  railway  franchise  requires 

a  company  to  pave  the  part  of  a  street  occu- 

'  pied  by  it,  the  city  cannot  provide  for  paving 

tliat  part  by  special  assessment  or  by  general 

taxation. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Oorporations,  Cent.  Dig.  i|  1016,  2039;  Dec 
Dig.  8§  413,  9«2.*] 

6.  MoNioiPAL  Corporations  (§  304*)— Stbebt 
Impbovemknts— Ordinances— Validity. 

An  ordinance  for  a  street  improvement 
which  does  not  require  a  city  to  pave  a  strip 
occupied  by  a  street  railway  company  unless 
the  company  fails  to  pave  is  invalid,  as  provid- 
ing for  an  oncertaiu  and  indefinite  improve- 
ment. 

[Ed.  Note. — For  other  cases,  see  Municipal 
CorporaHons,  Oent  Dig.  f§  811-816;  Dec  Dig. 
I  304.*] 

7.  MuNiciPAi  Oobforationb  (8  811*)— Looai, 
ixprovekbhis  —  cbanab  —  munioifai. 
Power. 

Municipal  authorities  cannot,  by  subse- 
qnent  action,  materially  chan^  the  nature  of 
an  improvement  provided  for  in  an  original  or- 
dinance as  to  graJae,  location,  size,  or  character. 
[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  if  823,  825;  Dec 
Dig.  I  311.*J 

Appeal  from  Logan  County  Court;  James 
T.  Hoblit,  Judge. 

Local  Improvem^it  proceedings  by  the  City 
of  Lincoln.  From  a  Judgment  overruling 
their  objections,  D.  H.  Harts  and  others  ap- 
peal.   Reversed. 

Beach  &  Trapp,  Peter  Murphy,  and  Bald- 
win &  Stringer,  for  appellants.  Url  Kissin- 
ger, City  Atty.,  and  BUnn  &  Covey,  for  appel- 
lee. 

CARTER,  J.  This  Is  an  appeal  by  certain 
property  owners  from  a  Judgment  of  the 
county  court  of  Logan  county  overruling 
their  objections  to  the  finding  of  that  court, 
under  section  84  of  the  local  Improvement 
act,  as  to  the  truth  of  the  certificate  of  the 
board  of  local  Improvements  of  the  city  of 
Lincoln  with  reference  to  the  paving  of  Klck- 
apoo  street,  In  that  dty,  under  a  special  as- 
sessment ordinance. 

February  7,  1910,  the  dty  council  of  the 
city  of  Lincoln  passed  an.  ordinance  for  re- 
pavlDg  the  roadway  of  Kickapoo  street  from 
Broadway  to  Galena  street.  At  the  time 
this  ordinance  was  passed,  the  Lincoln  Rail- 
way &  Light  Company  was  occupying  and 
using  the  central  portion  of  the  street  with 
a  single  track  of  its  street  railway  by  vir- 
tue of  an  ordinance  passed  in  March,  1891. 
The  last-mentioned  ordinance  provided  that, 
when  the  railway  company  laid  its  track  up- 
on any  street  or  highway  of  said  dty  that 
was  paved,  it  should  pave  It  In  like  manner 
and  with  like  material  as  that  in  use,  and 


that,  when  the  dty  should  cause  any  such 
street  to  be  repaved,  the  street  railway  com- 
pany should  repave  its  portion  of  the  street 
In  the  same  manner.  The  ordinance  further 
provided  that  If  the  street  railway  company 
should  fall  or  neglect,  upon  60  days'  written 
notice,  to  pave  Its  right  of  way,  the  dty 
might  remove  the  tracks  from  the  street, 
and  pave  that  part  also.  The  estimate  as 
to  the  cost  of  this  pavement  In  the  local  im- 
provement ordinance  was  divided  Into  tvro 
items,  the  first,  $18,623.20,  the  cost  of  the 
paving  exclusive  of  the  street  railway  right 
of  way,  and  the  second,  $4,705.10,  the  cost 
of  paving  said  right  of  way.  The  ordinance 
further  provided  that  the  board  of  local  Im- 
provements should  give  said  street  railway 
company  60  days'  notice.  In  writing,  of  the 
time  fixed  for  beginning  the  work  of  the  Im- 
provement, and,  If  it  should  neglect  or  refuse 
to  begin  the  work  within  the  time  fixed,  then 
the  dty  should  remove  the  track  from  said 
street  and  Improve  said  right  of  way  at  the 
same  time  and  In  the  same  manner  as  the 
remainder.  The  ordinance  further  provided 
that  there  'should  be  assessed  against  and 
paid  by  said  dty  of  lincoln,  as  public  bene^ 
fits,  the  cost  of  paying  said  right  of  way; 
that,  if  said  railway  company  should  elect 
to  improve  the  right  of  way  as  spedfled,  then 
said  assessment  against  the  dty  for  said 
right  of  way  should  be  abated.  Under  the 
petition  filed  in  the  county  court,  the  presi- 
dent of  said  board  of  local  improvements,  as 
commissioner,  spread  the  assessment,  appor- 
tioning to  private  property  $14,872,  and  to 
the  dty,  as  public  benefits,  $8,456.30,  stating 
that  of  this  last-named  amount  $4,705.10  was 
the  cost  of  paving  the  right  of  way  of  said 
railway  company.  Said  special  assessment 
was  thereafter  confirmed  by  the  county  court 
and  a  contract  let  for  the  work.  The  con- 
tract la  not  shown,  but  it  seems  to  be  con- 
ceded that  It  covered  the  work  for  the  en- 
tire width  of  the  street  There  was  no  as- 
sessment against  the  railway  company. 
Thereafter,  June  6,  1910,  the  dty  council 
passed  an  ordinance  wherein  it  recited  the 
history  of  the  grunting  of  the  franchise  to 
said  railway  company  In  1891,  the  passage 
of  the  local  improvement  ordinance  for  pav- 
ing the  street,  and  the  giving  of  the  notice  to 
said  company  to  pave  the  right  of  way ;  that ' 
said  60  days  had  expired  and  the  company 
had  refused  and  neglected  to  improve  its 
right  of  way,  but  had  stated  to  the  city  au-  , 
thorities  that  it  was  not  flnandally  able  to 
do  so  and  would  be  compelled  to  permit  the 
dty  to  remove  its  tracks  on  said  street;  that 
said  street  car  line  on  said  street,  by  reason 
of  the  fact  that  it  connected  with  the  railvray 
stations,  was  believed  by  the  public  authori- 
ties to  be  of  general  public  benefit,  and  that 
the  earnings  of  said  company  were  not  suffi- 
cient to  warrant  the  expense  of  paving  said 
right  of  way.    The  ordinance  then  proceeded 
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to  iH-ovlde  that  If  said  railway  company 
Bboald  at  Its  own  expense  relay  and  recon- 
struct Its  track  In  said  street  between  Broad- 
way and  Galena  streets,  using  for  tbe  Im- 
provement new  white  oak  ties  and  new  rails 
weighing  not  less  than  00  pounds  to  the  yard, 
so  constructed  that  the  top  should  conform 
to  tbe  finished  pavement  of  the  street,  then 
the  city  would  waive  the  right  to  remove 
said  track  from  said  street  by  reason  of  the 
refusal  and  neglect  of  said  company  to  pave 
Its  right  of  way,  and  that  said  track  so  re- 
laid  and  reconstructed  should  remain  In 
said  street  and  the  street  car  service  be  con- 
tinued, and  that  the  expense  of  grading  and 
paving  said  right  of  way  should  be  paid  by 
the  city  of  Lincoln  from  its  general  funds 
In  installments  and  by  bonds  Issued  as  pro- 
vided by  said  local  Improvement  ordinance. 
Before  this  last  ordinance  went  into  effect 
certain  property  owners  abutting  on  said 
street,  by  written  notice,  protested  to  the 
city  authorities  against  making  the  above  ar- 
rangement with  the  street  car  company  and 
served  a  copy  of  said  protest  on  the  con- 
tractor. After  the  last-mentioned  ordinance 
was  enacted.  It  was  duly  accepted  by  the  rail- 
way company,  said  company  relaying  and 
reconstructing  its  track  In  accordance  with 
the  terms  thereof  and  the  pavement  as  to 
said  right  of  way  being  laid  by  the  contrac- 
tor along  with  tbe  rest  of  tbe  pavement  In 
the  street  After  the  completion  of  the  pave- 
ment as  provided  for  in  the  contract,  a  peti- 
tion was  filed  In  said  county  court,  together 
with  a  certificate  of  the  board  of  local  Im- 
provements that  the  paving  had  been  com- 
pleted In  the  manner  and  with  the  materials 
specified  in  the  original  ordinance.  Said  cer- 
tificate stated  that  the  actual  cost  of  said 
pavement,  exclusive  of  said  right  of  way  of 
the  railway,  Including  interest  on  bonds,  was 
$18,064.50,  leaving  an  excess  of  the  estimat- 
ed cost  over  tbe  actual  cost  of  $558.70 ;  that 
the  actual  cost  of  improving  the  street  rail- 
way right  of  way  was  $4,485.56;  that  snlil 
last-named  amonnt  had  been  paid  to  tbe  con- 
tractor out  of  the  city's  general  funds ;  that 
the  board  asked  that  the  original  estimate 
for  paving  the  railway  right  of  way  ($4,705.- 
10)  should  be  deducted  from  the  assessment 
against  the  city,  and  that  the  excess  of  a»- 
'  sessment  over  the  cost  of  said  Improvement 
(exclusive  of  cost  of  right  of  way),  namely, 
$558.70,  be  abated  and  the  Judgment  reduced 
proportionately  to  the  pnbllc  and  the  private 
property  owners ;  that  said  improvement  was 
completed,  as  provided  for  In  the  ordinance 
and  specifications,  September  6,  1910.  After 
notice  fixed  by  the  court  certain  property 
owners,  including  these  appellants,  filed  22 
objections  to  the  certificate  and  tbe  applica- 
tion of  said  board  of  local  improvements  for 
its  approval.  These  objections,  in  substance, 
urged  that  the  original  ordinance  was  void 
in  providing  for  the  improvement  of  the  en- 
tire street,  Including  the  right  of  way,  with- 
out assessing  any  part  of  tbe  cost  against 


said  company,  and  that  the  subsequent  or 
supplemental  ordinance  was  a  fraud,  in  law, 
against  the  objectors  and  each  of  them.  The 
objection  was  also  made  that  the  Improve- 
ment had  not  been  made  in  compliance  with 
the  original  ordinance  and  specifications. 

[1  ]  Counsel  for  appellee  insist  that  this  ap- 
peal should  be  dismissed;  that  the  judgment 
of  the  court  approving  the  certificate  was 
conclusive  on  all  parties,  no  appeal  or  writ 
of  error  being  provided  for  under  the  stat- 
ute. If  the  sole  question  here  were  whether 
the  improvement  had  been  completed  In  ac- 
cordance with  the  contract,  the .  decision  of 
the  lower  court  on  that  point  would  be  final 
(People  V.  Martin,  243  111.  284,  90  N.  E.  699). 
but  tills  court  has  held  in  City  of  Peoria  t. 
Smith,  232  III.  661,  83  K  E.  1061,  that  tbe 
finality  of  the  court's  order  under  said  sec- 
tion 84  referred  only  to  the  court's  finding 
that  the  Improvement  conforms  substantial- 
ly to  the  requirements  of  the  original  ordi- 
nance (City  of  Chicago  v.  Smale,  248  IlL  414, 
94  N.  E.  32).  In  this  case  the  objectors  of- 
fered no  evidence  that  the  improvement  did 
not  correspond  to  the  requirements  of  the 
original  ordinance,  except  that  the  railway 
was  still  In  the  street,  and  that  the  pave- 
ment as  to  Its  right  of  way  had  t>een  put 
down  by  the  city  and  not  by  the  company. 

It  Is,  however,  urged  that  both  the  original 
and  subsequent  ordinances  are  void.  If  the 
original  ordinance  is  void,  the  court  had  no 
jurisdiction,  and  all  the  proceedings  based 
upon  the  ordinance  are  consequently  void. 
A  legal  and  sufficient  ordinance  is  the  founda- 
tion of  a  valid  assessment.  The  question  of 
the  validity  of  an  ordinance  Is  jurisdictional. 
O'Neil  y.  People,  166  111.  561,  46  N.  E.  1096; 
Culver  y.  People,  161  111.  89,  43  N.  B.  812. 

[2]  A  void  ordinance  Is  subject  to  a  direct 
or  collateral  attack  whenever  its  authority  is 
invoked  In  a  judicial  proceeding.  Municipal 
authorities  must  be  able  to  show  a  warrant 
to  tax  which  will  Justify  their  action. 

[3]  The  authority  must  be  followed  strictly 
when  seeking  to  levy  an  assessment.  The 
power  must  l>e  clearly  given.  It  cannot  be 
found  In  a  general  grant,  but  must  be  con- 
ferred specially.  "Tbe  mischief  of  a  strict 
construction  is  easily  obviated  by  the  Legis- 
lature, but  the  mischief  of  a  liberal  construc- 
tion may  be  irremediable  before  it  can  be 
reached."  1  Cooley  on  Taxation  (3d  Ed.) 
469;  Burroughs  on  Taxation,  472;  1  Page 
&  Jones  on  Taxation  by  Assessment,  i  234; 
2  Desty  on  Taxation,  1234.  Special  assess- 
ment proceedings  in  this  state  are  purely 
statutory,  and,  unless  authorized  by  the  stat- 
ute, are  void.  Da^is  v.  City  of  Litchfield,  145 
lU.  313,  33  N.  E.  888,  21  L.  R.  A.  663 ;  Waite 
V.  Green  River  Drainage  District,  226  111. 
207,  80  N.  E.  725.  The  original  ordUiance 
provided  for  paving  the  entire  street.  Includ- 
ing the  right  of  way  of  the  railway.  That 
tbe  estimate  was  separated  into  two  Items 
does  not  change  this  fact.  It  is  manifest 
from  this  record  that  the  city  authorities 
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anticipated  that  the  dty  railway  company 
would  not  qomply  with  the  oWglnal  franchise 
ordinance  and  pave  the  right  of  way.  The 
company  was  obligated  by  its  franchise  ordi- 
nance to  do  this  paving,  and  the  city  anthor- 
Itles  could  not  by  the  local  improvement  ordi- 
nance make  that  obligation  more  binding. 
The  usual  practice  in  this  state  is  to  make  no 
provision  as  to  paving  the  right  of  way  of 
street  railways  which  are  under  contracts 
similar  to  this.  Billings  v.  City  of  Chicago, 
167  111.  337,  47  N.  E.  731 ;  Chicago  &  North- 
em  Pacific  Railroad  Co.  v.  City  of  Chicago, 
172  111.  66,  49  N.  E.  1006;  Kuehner  v.  City 
of  Freeport,  143  lU.  92,  32  N.  B.  372,  17  L. 
R.  A.  774. 

[4]  The  practice  In  other  jurisdictions  dif- 
fers on  this  question  (1  Page  &  Jones  on  Tax- 
ation by  Assessment,  §§  603,  604),  but  a  recita- 
tion In  the  local  improvement  ordinance  to 
the  effect  that  the  street  railway  right  of  way 
Is  required  to  be  paved  under  the  original 
franchise  ordinance  by  the  street  railway 
company,  while  unnecessary,  would  not  In- 
validate the  ordinance. 

[6]  While  the  contract  with  the  railway 
company  as  to  paving  this  strip  remains  In 
force  the  city  could  not  provide  for  paving 
it  by  special  assessment  City  of  Chicago  v. 
Newberry  Library,  224  111.  330,  79  N.  B.  666. 

Counsel  for  appellee  admit  that  the  proper- 
ty owners  could  not  have  their  assessments 
increased  to  pay  for  paving  this  strip,  but 
argue  that  the  rule  does  not  apply  when  the 
cost  of  paving  such  strip  Is  paid  for  by  the 
dty  as  a  part  of  the  public  benefit.  We  can- 
not agree  with  this  contention.  This  court 
held  In  City  of  Chicago  v.  Cnmmings,  144  111. 
446,  33  N.  E.  34,  that.  If  an  ordinance  pro- 
vided that  a  railway  company  sliould  grade, 
pave,  and  keep  in  repair  a  portion  of  the 
street  occupied  by  it,  only  the  cost  of  grad- 
ing and  paving  the  part  outside  of  the  Itf 
feet  occupied  by  the  railway  should  have 
been  assessed  against  the  property  benefited 
"or  required,  to  be  paid  by  general  taxation." 
The  contract  requiring  the  street  railway 
company  to  pave  the  portion  of  the  street 
occupied  by  it  is  regarded  In  the  decisions  as 
an  equivalent  for  the  assessment  West  Chi- 
cago Street  Railroad  Co.  v.  City  of  Chicago, 
178  111.  339,  63  N.  E.  112.  The  contract  Is 
upon  a  good  consideration.  As  long  as  the 
railway  was  operated  or  the  company  not  re- 
leased from  Its  obligations,  the  cost  of  pav- 
ing the  strip  In  question  should  have  been 
left  out  of  the  assessment.  Sawyer  v.  City  of 
Chicago,  183  111.  67,  60,  55  N.  E.  645,  646. 
In  this  last  case  the  street  railway  company 
constructed  Its  tracks  In  a  certain  street  as 
authorized  by  Its  franchise  ordinance  and  op- 
erated thereon  for  several  years.  Thereafter 
a  sewer  was  built  In  the  street,  at  which 
time  the  tracks  were  taken  up.  Later  a  local 
Improvement  ordinance  was  passed  for  pav- 
ing the  street,  the  entlfe  cost  of  Improving  be  j 
Ing  levied  against  the  adjoining  property 
owners,  as  at  that  time  the  tracks  of  the 


street  car  company  had  not  been  relald.  It 
was  argued  that  the  street  car.  company  had 
abandoned  Its  franchise.  The  court  said: 
"For  aught  that  appears  the  street  railway 
company  has  all  the  rights  in  the  avenue 
that  It  ever  had  and  may  relay  Its  tracks 
at  any  time.  •  •  •  It  would  be  a  mani- 
fest wrong  to  the  property  owners  to  compel 
them  to  pay  for  this  improvement  and  after 
its  completion  have  the  street  railway  com- 
pany relay  its  tracks  and  take  the  benefits." 
City  of  Chicago  v.  Ayers,  212  111.  59,  72  N. 
B.  32. 

On  principle  and  authority,  so  long  as  a 
contract  of  this  kind  Is  In  force,  we  can  see 
no  distinction  as  to  relieving  the  street  rail- 
way company  from  carrying  out  its  contract, 
whether  the  payment  for  the  paving  of  the 
right  of  way  la  to  be  by  special  assessment  on 
private  property  or  from  public  benefits.  Ei- 
ther plan  would  be  a  grave  injustice,  and 
contrary  to  sound  public  policy.  When  the 
local  improvement' ordinance  was  passed,  the 
contract  with  the  street  railway  company 
was  still  In  force.  This  being  so,  the  city 
had  no  authority  to  provide  In  this  ordinance 
that  this  strip  should  be  paved  and  charged 
to  the  city  as  a  part  of  the  public  benefits. 
The  assessment.  Including  the  private  bene- 
fits, the  cost  of  this  strip,  and  the  remaining 
portion  of  the.  public  benefits,  was  divided 
into  10  installments  in  the  assessment  roll, 
and  while  the  supplemental  or  subsequent 
ordinance  provided  that  It  should  be  paid  out 
of  the  general  funds  in  installments  and  by 
bonds,  as  were  the  remaining  costs  of  the 
improvement.  It  is  apparent  from  this  record 
that  for  some  reason  not  shown  the  contrac- 
tor was  paid  the  entire  amount  for  paving 
this  strip  on  or  before  September  7, 1910,  and 
was  not  paid  by  bonds  and  installments,  as 
he  was  for  the  rest  of  the  Improvement.  The 
total  public  benefits  must  necessarily  be  con- 
sidered as  a  part  of  the  entire  cost  of  the 
improvement  In  ascertaining  the  amount  to 
be  abated  proportionately  to  the  public  and 
the  private  property  owners.  It  follows  that 
If  the  original  ordinance  was  valid,  the 
amounts  abated  to  the  property  owners  by 
the  certificate  were  too  small. 

[6]  If  It  be  argued  that  the  ordinance  was 
conditional  in  its  terms  and  did  not  provide 
that  the  city  should  make  this  improvement 
unless  the  street  railway  company  failed  to 
do  it,  the  answer  then  must  be  that  the  de- 
scription of  the  Improvement  In  the  ordinance 
Is  uncertain  and  Indefinite. 

[7]  Moreover,  the  decision  as  to  whether 
the  work  should  be  done  by  the  city  or  the 
railway  company  could  not  be  made  after  the 
passage  of  the  original  ordinance.  The  mu- 
nicipal authorities  cannot  by  subsequent  ac- 
tion change  materially  the  nature  of  the  Im- 
provement provided  for  in  the  original  or- 
dinance, as  to  Its  grade,  location,  size  or  char- 
acter. Whaples  v.  City  of  Wauk^an,  179 
111.  310,  63  N.  B.  618;  Church  v.  People,  174 
111.  366,  61  N.  B,  747;    aty  of  Paxton  ▼. 
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Bogardos,  201  ni.  628,  66  K  E.  853:  Bdyn- 
ton  V.  People..  159  lU.  553,  42  N.  B.  842. 

Under  the  supplemental  ordinance  appellee 
was  without  authority  to  relieve  from  taxa- 
tion any  property  benefited  by  assessing 
against  a  part  of  the  property  benefited  and 
the  general  public  the  entire  cost  of  the  im- 
provement Spring  Creek  Drainage  District 
V.  Elgin,  Jollet  and  Eastern  Bailway  Co.,  249 
lU.  260,  94  N.  E.  629. 

It  must  be  held  that  the  original  ordinance 
was  void  In  providing  for  the  paving  of  this 
strip  by  special  assessment  and  charging  the 
same  as  a  part  of  the  public  benefits,  while 
the  contract  with  the  railway  was  still  In 
force.  Village  of  Madison  v.  Alton  Traction 
Co.,  235  111.  346,  85  N.  B.  596;  American 
Hide  and  Leather  Co.  v.  City  of  Chict^,  203 
111.  451,  67  N.  B.  9TO;  City  of  Chicago  v. 
Nodeck,  202  111.  257,  67  N.  B.  39;  City  of 
Chicago  V.  Newberry  Library,  supra. 

The  county  court  was  without  jurisdiction 
to  confirm  the  assessment  or  enter  the  order 
herein  appealed  from. 

The  Judgment  of  the  county  court  will  be 
reversed. 

Judgment  reversed. 

(260  111.  303) 

BBAUCHAMP  v.  STUEGES  &  BURN  MFG. 

CO. 

(Supreme   Court  of  Illinois.     April  19,  1911. 

IlehearinK  Denied  June  8,  1911.) 

1.  Master  and  Sebvant  (|  95*)— Reoula- 
TiON  OF  Employkent— Violation  of  Stat- 
UTii— Liability. 

A  violation  by  an  employer  of  Act  Mny 
15,  1903  (Laws  1003,  p.  178),  prohibiting  the 
•mployment  of  children  under  a  specified  age, 
^ves  a  child  under  age  a  cause  ot  action  for 
injuries  received  while  at  work  under  hia  em- 
ployment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  160;  Dec.  Dig.  |  95.*] 

2.  Masteb  and  Servant  Q  95*)— Injttbt  to 
Skbvant>— Bbtoppei,. 

A  child  under  the  age  fixed  by  Act  May 
15,  1903  (Laws  1903,  p.  187),  prohibiting  the 
employment  of  children  under  a  specified  age, 
is  Dot  estopped  from  recovering  for  a  peisonal 
injury  received  while  at  work  merely  because 
be  misrepresented  bis  age  at  the  time  he  was 
employed. 

(Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  (3ent  Dig.  I  160;  Dec.  Dig.  §  95.*] 

3.  Infants  (|  14*)— Regulation  or  Employ- 
ment—Statdtes—Vauditt. 

Act  May  15,  1908  (Laws  1903,  p.  191)  { 
11,  prohibiting  the  employment  of  children  un- 
der 16  years  to  operate  enumerated  machin- 
ery, is  not  an  unreasonable  exercise  of  the 
police  power  on  the  ground  that  the  age  limit 
is  too  high. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  S  16;    Dec  Dig.  §  14.*] 

4.  Statutes  (|  114*) — ^Title — Sufficienct. 

Under  the  (^nstitntiou  providing  that  no 
act  riiall  embrace  more  than  one  subject  ex- 
pressed in  the  title,  the  title  of  Act  May  15, 
1903  (Laws  1903,  p.  187),  entitled  "An  act  to 
regulate  employment  of  children  *  •  •  and 
to  provide  for  the  enforcement  thereof,"  is  suf- 


ficiently broad  to  embrace  a  provision  prohib- 
iting the  employment  of  children  under  16 
years  to  operate  enumerated  machinery,  when 
construed  to  give,  by  implication,  a  right  to  sue 
an  employer  employing  a  child  under  age  who 
receives  a  personal  injury. 

[B;d.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  H  .145-149;    Dec.  Dig.  i  114.*] 

5.  Statutes  (|  105*)— Title— Sufficiency. 

The  constitutional  provision  that  no  act 
shall  embrace  more  than  one  subject,  expressed 
in  the  title,  must  receive  a  reasonable  construc- 
tion, and  must  be  liberally  construed  in  favor 
of  the  validity  of  a  statute,  and  any  means 
which  are  reasonably  adapted  to  secure  the  ob- 
ject indicated  in  the  title  may  be  included  in 
the  body  of  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  f  118;   Dec!  Dig.  t  105.*] 

Appeal  from  Superior  Court,  Cook  County; 
Marcus  Kavanagh,  Judge. 

Action  by  Arthur  Beauchamp,  by  his  next 
friend,  against  the  Sturges  &  Bum  Manu- 
facturing Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Bulkley,  Gray  &  More,  for  appellant 
George  B.  Gorman  and  William  Bl^ane,  for 
appellee. 

HAND,  J.  This  was  an  action  on  the 
case  commenced  by  Arthur  Beauchamp,  by 
his  next  friend,  in  the  superior  court  of 
Cook  county,  against  the  Sturges  &  Bum 
Manufacturing  Company,  to  recover  dam- 
ages for  a  personal  Injury  sustained  by  the 
plaintiff  while  in  the  employ  of  the  defend- 
ant The  case  was  submitted  to  a  Jury  upon 
a  declaration  consisting  of  one  count,  which 
averred  that  the  plaintiff  was  under  the  age 
of  16  years  at  the  time  of  bis  employment; 
that  he  was  employed  by  the  defendant  aa  a 
presshand  in'  Its  factory,  to  operate  a  punch 
press,  which  employment  was  prohibited  by 
section  11  of  an  act'  entitled  "An  act  to  regu- 
late the  employment  of  children  in  the  state 
of  Illinois,  and  to  provide  for  the  enforce- 
ment thereof,"  approved  May  15,  1903,  In 
force  July  1,  1903  (Hurd's  St  1909,  p.  1082) ; 
that  on  the  26th  day  of  April,  1907,  and 
while  plaintiff  was  operating  said  punch 
press,  without  fault  on  his  part  his  right 
hand  was  caught  In  said  punch  press,  and 
was  so  crushed  and  mangled  that  it  was  nec- 
essary to  amputate  three  of  the  fingers  on 
said  hand,  and  that  the  employment  of  the 
plaintiff,  as  aforesaid.  In  violation  of  the 
statute,  was  the  proximate  cause  of  his  In- 
jury. The  plea  of  the  general  issue  and  a 
plea  setting  up  the  unconstitutionality  of  the 
section  of  the  statute  upon  which  said  ac- 
tion was  based  were  filed,  and  upon  a  trial  a 
verdict  was  returned  in  favor  of  the  plain- 
tiff for  the  sum  of  f4,500,  upon  which  the 
court  after  overmling  a  motion  for  a  new 
trial  and  In  arrest  of  judgment  rendered 
judgment  in  favor  of  the  plaintiff.  The  de- 
fendant has  brought  the  case  direct  to  this 
court  by  appeal,   on   the  ground   that  the 


•For  other  cases  see  same  topic  and  section  NUMBEB  In  Deo.  Dig.  ft  Am.  Dls.  K*7  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


111.) 


BEAT7CHAMP  ▼.  STUKGBS  &  BUBN  MFG.  CX). 


205 


section  of  the  statute  upon  which  the  action 
was  based  Is  unconstitutional. 

At  the  close  of  all  the  evidence,  the  defend- 
ant moved  the  court  for  a  directed  verdict 
on  the  grounds  (1)  that  the  violation  of  the 
statute  by  the  defendant  did  not  give  the 
plaintiff  a  cause  of  action;  (2)  that  the 
plaintiff  was  estopped  from  maintaining  his 
action  because  he  represented  to  the  defend- 
ant, at  the  time  he  was  employed,  that  he 
was  more  than  16  years  of  age ;  (3)  that  the 
section  of  the  statute  upon  which  the  plain- 
tiff's cause  of  action  was  based  is  unconsti- 
tutional. The  court  overruled  the  motion  and 
the  action  of  the  court  in  so  doing  has  been 
assigned  as  error,  and  the  three  propositions 
contained  in  said  motion  have  been  elabo- 
rately argued  by  counsel  in  the  briefs  filed  in 
this  court  and  orally  before  the  court. 

The  facts,  in  brief,  are  as  follows:  Plain- 
tiff, at  the  time  of  his  Injury,  lacked  seven 
days  of  being  sixteen  years  of  age,  and  he 
had  been  in  the  employ  of  the  defendant, 
when  injured,  about  two  weeks.  That  two 
employes  of  the  defendant  testified  that  at 
the  time  the  plaintiff  was  employed  by  the 
defendant  he  represented  to  the  agent  of  the 
defendsmt  who  employed  him  that  he  was 
past  17  years  of  age,  but  this  was  denied  by 
the  plaintiff.  That  the  plaintiff  was  set  to 
work  upon  a  punch  press  by  the  defendant 
in  its  factory.  That  the  punch  press,  while 
plaintiff  was  at  work  therewith,  repeated, 
and  caught  the  right  band  of  the  plaintiff 
and  crushed  and  mangled  it  so  that  three 
fingers  of  that  hand  were  necessarily  ampu- 
tated. 

[1]  The  first  contention  of  the  appellant  is 
that  the  employment  of  the  appellee  in  vio- 
lation of  the  statute,  and  his  injury,  did  not 
give  to  the  appellee  a  cause  of  action  against 
appellant,  as  the  statute  does,  not  in  express 
terms  provide  that  a  child  who  is  employed 
in  violation  of  the  statute,  and  while  so  em- 
ployed is  injured,  shall  have  a  right  of  ac- 
tion against  his  employer  for  the  recovery  of 
damages  for  such  injury.  We  do  not  agree 
with  this  contention.  The  precise  question 
here  presented  for  decision  was  before  this 
court  in  Strafford  v.  Republic  Iron  Co.,  238 
IlL  371,  87  N.  E,  358,  20  L.  R.  A.  (N.  S.)  876, 
128  Am.  St  Rep.  129,  and  was  in  that  case 
decided  adversely  to  the  contention  of  the 
appellant  That  was  an  action  to  recover 
for  a  personal  injury  by  a  boy  13  years,  11 
months,  and  8  days  old,  who  was  injured  in 
feeding  angle  irons  into  a  straightening  ma- 
chine, in  violation  of  the  statute  which  pro- 
hibits the  employment  of  a  child  in  a  hazard- 
ous business  under  the  age  of  14  years.  The 
court,  in  deciding  that  case,  on  page  378  of 
the  opinion  in  238  111.,  on  page  360  in  87  N.  E. 
(20  L.  R.  A.  [N.  S.]  876,  128  Am.  St  Rep. 
129),  said :  'rPhe  fact  that  the  statute  under 
consideration  does  not  in  express  terms  pro- 
vide a  liability  in  damages  for  Its  violation, 
as  is  done  by  certain  statutes  relating  to 
mines  and  miners,   can  make  no  difference 


under  the  construction  given  tbe  statute  in 
American  Car  Co.  v.  -Armentraut,  214  111. 
509  [73  N.  E.  766].  The  statute  was  enacted 
for  the  protection  of  the  health  and  safety  of 
children,  and  a  liability  for  damages  result- 
ing from  its  violation  is  created  whether  It  is 
expressly  so  declared  in  the  statute  or  not." 
This  decision  accords  with  logic  and  reason 
and  is  supported  by  what  we  believe  to  be 
the  weight  of  authority,  and  we  do  not  feel 
Justified  in  receding  from  the  holding  an- 
nounced therein. 

It  Is  next  contended  that  the  appellee  is 
estopped  from  maintaining  this  action  be- 
cause, it  is  said,  he  represented  to  the  appel- 
lant at  the  time  he  was  employed  that  be 
was  over  17  years  of  age. 

[2]  If  the  appellee  did  misrepresent  bis  age 
at  the  time  he  was  employed,  we  are  of  the 
opinion  be  was  not  estopped  from  maintain- 
ing tills  action  by  reason  of  such  representa- 
tion. The  Law  Is  that,  if  the  appellant  em- 
ployed the  appellee  in  violation  of  the  stat- 
ute, it  is  liable  If  he  was  injured  while  in 
such  employment  The  case  of  American  Car 
Co.  T.  Armentraut  supra,  was  an  action  on 
the  case  to  recover  damages  by  a  boy  who 
bad  been  employed  in  violation  of  the  stat- 
ute prohibiting  the  employment  of  a  cbild 
under  14  years  of  age  and  who  was  Injured 
while  in  such  employment.  Evidence  was 
offered  tending  to  show  that  at  the  time  the 
boy  was  employed  he  stated  he  was  16  years 
of  age.  The  evidence  so  offered  was  exclud- 
ed, and  thereafter  the  defendant  asked  an 
Instruction  to  the  effect  that  if  the  boy  false- 
ly represented,  at  the  time  of  his  employment 
that  he  was  16  years  of  age,  and  that  he  ob- 
tained bis  employment  by  reason  of  sudi 
false  statement  there  could  be  no  recovery. 
The  Instruction  was  refused,  and  it  was  held 
that  the  fact  that  the  child  falsely  represent- 
ed himself  to  be  over  14  years  of  age  did  not 
preclude  bim  from  maintaining  an  action  to 
recover  for  an  injury  sustained  while  be 
was  engaged  in  such  employment  or  famish 
a  defense  to  his  employer  against  such  ac- 
tion, and  that  the  evidence  was  properly  ex- 
cluded and  the  instruction  was  properly  re- 
fused. That  case  is  directly  In  point  and 
controls  this  case,  and  it  is  not  necessary  to 
cite  other  cases  to  show  that  a  child  under 
the  prohibited  age  cannot  by  a  false  state- 
ment as  to  his  age,  make  Ills  employment  in 
violation  of  the  statute  lawful  and  authorize 
the  employer  to  do  that  which  the  statute  in 
express  terms  says  be  shall  not  do.  To  so 
hold  would  be  to  hold  a  child  by  bis  false 
statement  could,  in  effect  repeal  the  statute. 

[3]  It  is  finally  contended  that  section  11 
of  the  statute  is  unconstitutional.  It  is 
conceded  by  the  appellant  that  the  Legisla- 
ture, under  the  police  power,  has  the  right 
to  pass  legislation  which  will  prohibit  the 
employment  of  children  of  tender  years  in 
hazardous  occupations,  bat  It  is  said  that 
a  boy  16  years'  of  age  should  be  held  to 
have  arrived  at  the  age  of  discretion,  and 
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that  a  statnte  which  prohibits  his  employ- 
ment in  .such  occnpatlons  is  an  unlawful 
interference  with  his  right  of  contract,  and 
is  unconstitutional.  The  argument  of  the 
appellant  Is  therefore  that  the  statute  is 
unconstitutional  because  it  is  unreasonable 
to  prohibit  a  boy  16  years  of  age  from-  en- 
gaging in  any  class  of  employment,  but  it  is 
not  contended  It  Is  unconstitutional  by  rea- 
son of  the  lack  of  power  in  the  Legislature 
to  legislate  upon  the  subject — in  other 
words,  while  the  statute  as  applied  to  a  boy 
14  years  of  age  might  be  constitutional,  a6 
applied  to  a  boy  16  years  of  age  it  is  un- 
constitutional. The  question  is  therefore  re- 
duced to  the  proposition  that  the  statute 
is  an  unreasonable  exercise  of  the  police 
power,  and  not  a  usurpation  of  that  power. 
While  it  might  be  conceded  that  in  a  very 
flagrant  case  (which  question  we  do  not  de- 
cide) the  courts  could  hold  a  statute  uncon- 
stitutional on  the  ground  that  it  was  an  un- 
reasonable exercise  of  the  police  power,  still 
here  It  is  only  claimed  that  the  age  limit 
is  fixed  too  high  at  which  children  may 
be  lawfully  employed  In  hazardous  employ- 
ments. Before  the  courts  would  assume  to 
interfere  and  hold  a  statute  unconstitution- 
al, the  age  limit  would  necessarily  have  to 
be  fixed  so  high  as  to  show,  clearly,  and 
beyond  all  question,  that  the  age  at  which 
It  was  fixed  was  unlawful.  We  do  not 
tliink  the  statute  in  question  Is  unconstitu- 
tional as  an  unreasonable  exercise  of  the 
police  power. 

In  Strafford  t.  Republic  Iron  Co.,  supra, 
on  page  375  of  238  III.,  on  page  359  of  87 
X.  E.  (20  L.  R.  A.  (N.  S.]  876,  128  Am.  St' 
Rep.  120),  it  was  said:  "The  statute  in  ex- 
press and  positive  language  forbade  the  em- 
ployment of  appellee  in  the  business  appel- 
lant was  engaged  in,  in  any  capacity,  and 
in  the  Armentrant  Case  it  was  said  such 
construction  should  be  given  the  act  as  to  ef- 
fectuate its  purpose,  if  it  can  be  done  with- 
out violence  to  the  letter  of  the  statute. 
The  validity  of  such  statutes  has  been  sus- 
tained as  an  exercise  of  the  police  power  of 
the  state  upon  the  ground  that  the  state  is 
interested  in  the  protection  of  children,  and 
to  that  end  may  pass  laws  preventing  their 
employment  at  a  tender  age,  when  they 
should  be  in  school,  in  occupations  that  ex- 
pose them  to  danger  of  being  crippled  and 
maimed  for  life,  and  thereby  rendered  less 
capable  of  taking  care  of  themselves  and 
discharging  the  duties  of  citizenship  on  ar- 
riving at  maturity.  The  wisdom  and  hu- 
manity of  the  statute  cannot  be  questioned, 
and  in  the  Armentraut  Case  we  held  that 
an  employer  must  know,  at  bis  peril,  that 
children  employed  by  him  are  of  an  age 
tliat  he  may  lawfully  employ  them." 

In  Stames  v.  Albion  Manf.  Co.,  147  N.  C. 
556,  61  S.  E.  525,  17  L.  R.  A.  (N.  S.)  602, 
the  Supreme  Court  of  North  Carolina  said 
In  a  case  where  a  similar  question  was  at 


issue:  "Child  labor  laws  have  been  adopted 
in  nearly  all  the  states  of  this  Union  and 
Canada  and  are  in  force  in  nearly  all  the 
governments  of  Europe  and  of  the  Austra- 
lian continent.  They  are  founded  upon  the 
principle  that  the  supreme  right  of  the  state 
to  the  guardianship  of  children  controls  the 
natural  rights  of  the  parent  when  the  wel- 
fare of  society  or  of  the  children  themselves 
confilcts  with  parental  rights.  In  this  coun- 
try their  constitutionality,  so  far  as  we  can 
ascertain,  has  never  been  successfully  assail- 
ed. The  supervision  and  control  of  minors 
Is  a  subject  which  has  always  been  regard- 
ed as  within  the  province  of  the  legisla- 
tive authority.  How  far  it  shall  be  exercis- 
ed is  a  question  of  expediency,  which  it  is 
the  province  of  the  L«glslature  to  deter- 
mine." 

In  City  of  New  Tork  v.  •  Chelsea  Jute 
Mills,  43  Misc.  Rep.  266,  88  N.  T.  Supp.  1085, 
in  a  case  growing  out  of  the  violation  of  the 
statute  prohibiting  the  employment  of  chil- 
dren under  14  years  of  age,  the  court  said: 
"This  statute  is  assailed  for  unconstltn- 
tlonallty.  No  particular  provision  of  tbe 
state  or '  federal  Constitution  is  assigned. 
It  is  claimed  to  be  'an  unwarranted,  Illegal, 
and  unconstitutional  deprivation  of  the  lib- 
erties of  the  defendant.'  •  •  »  The  In- 
tegrity of  the  statute  Is  upheld  under  the 
police  power  of  the  state.  A  statute  should 
not  be  declared  unconstitutional  'unless  re- 
quired by  the  most  cogent  reasons  or  com- 
pelled by  unanswerable  grounds.  Every  pre- 
sumption is  in  favor  of  the  constitutionality 
of  a  statute.  It  is  dlfDcult  to  satisfactorily 
define  the  police  power  to  cover  every  case, 
but  it  includes  such  legislative  measures  as 
promote  the  health,  safety,  or  morals  of  the 
community.  It  Is  true  that  the  Legislature 
must  respect  freedom  of  contract  and  the 
right  to  live  and  work  where  and  how  one 
will,  yet  the  weal  of  the  people  is  the  su- 
preme law.  The  legislature  may  not  disre- 
gard it.  Private  Interests  are  subordinated 
to  the  public  good,  and  even  a  statnte  op- 
posed to  natural  Justice  and  equity,  requir- 
ing vigilance  or  causing  vexation  or  annoy- 
ance will  be  upheld  If  within  constitutional 
limitations.  Much  more  potent,  if  possible, 
is  a  statute  seeking  the  protection  of  chil- 
dren. They  are  the  wards  of  the  state, 
which  is  particularly  interested  In  their  well- 
being  as  future  members  of  the  body  politic, 
and  has  an  inherent  right  to  protect  itself 
and  them  against  the  baneful  effects  of  Ig- 
norance, infirmity  or  danger  to  life  and 
limb." 

In  Inland  Steel  Co.  y.  Tedinak,  172  Ind. 
423,  87  N.  E.  22d,  a  similar  statute  was  be- 
fore the  Supreme  Court  of  Indiana.  In  an- 
swering the  charge  that  the  appellant  was 
denied  the  equal  protection  of  the  laws  and 
was  deprived  of  property  without  due  pro- 
cess of  law,  that  court  said:  "Children  un- 
der 16  years  of  age  are  wards  of  the  state 
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and  are  pre-eminently  fit  subjects  for  the 
protecting  care  of  its  police  power.  This 
power  is  an  inherent  attribute  of  sovereign- 
ty, and  may  be  exercised  to  conserve  and 
promote  the  safety,  health,  morals,  and  gen- 
eral welfare  of  the  public.  The  liberty  and 
property  of  the  Individual  citizens  are  held 
subject  to  such  reasonable  conditions  as  the 
state  may  deem  necessary  to  impose  in  the 
exercise  of  this  power.  Such  regulations 
and  conditions  will  not  fall  within  the  in- 
hibitions of  the  fourteenth  amendment  un- 
less they  are  palpably  arbitrary,  extrava- 
gant and  unreasonably  hurtful  and  unneces- 
sarily and  unjustly  interfere  with  private 
rights." 

[4]  It  is  also  urged  that  section  11  of  the 
act  is  unconstitutional  because  the  subject- 
matter  in  that  section  Is  not  expressed  in 
the  title  of  the  act  In  Maule  Coal  Co.  v. 
Parthenhelmer,  156  Ind.  100,  55  N.  E.  751, 
57  N.  B.  710,  It  was  said:  "To  express  the 
subject  of  a  statute  in  the  title,  in  compli- 
ance with  the  requirement  of  the  Constitu- 
tion, no  particular  form  or  terms  are  ex- 
acted, nor  is  it  essential  that  such  subjects 
be  expressed  with  precision.  The  title  will 
sufSclently  conform  to  the  command  of  the 
Constitution  If  It  be  so  framed  and  worded 
as  fairly  to  apprise  the  legislators,  and  the 
public  in  general,  of  the  subject-matter  of 
the  legislation,  so  as  to  reasonably  lead  to 
an  inquiry  into  the  body  of  the  bill.  The 
constitutional  requirement  may  be  interpret- 
ed to  mean  that  the  act  and  its  title  must 
correspond — not  literally,  but  substantially; 
and  such  correspondence  Is  to  be  determined 
in  view  of  the  subject-matter  to  which  the 
legislation  relates."  The  last  clause  of  the 
title  Is,  we  thinlc,  broad  enough  to  cover  any 
reasonable  regulation  which  would  tend  to 
Insure  the  enforcement  of  the  main  object  of 
the  act,  which  was  to  protect  children  from 
engaging  In  employments  where  their  imma- 
turity, inexi>erlence,  and  heedlessness  might 
cause  them  to  be  injured,  which  object,  we 
think,  would  be  materially  advanced  by  a 
provision  Imposing  a  personal  liability  upon 
an  employer  to  a  child,  who  should  employ 
a  child  in  violation  of  the  statute. 

[5]  The  constitutional  provision  that  "no 
act  hereafter  passed  shall  embrace  more 
than  one  subject  and  that  shall  be  express- 
ed in  the  title"  must  have  a  reasonable  con- 
struction and  be  liberally  construed  in  favor 
of  the  validity  of  the  enactment  (Blake  v. 
People,  109  111.  504),  and  any  means  which 
are  reasonably  adapted  to  secure  the  object 
indicated  in  the  title  may  be  included  In 
the  body  of  the  act.  Larned  v.  Tiernan,  110 
111.  173.  The  right  to  maintain  a  civil  ac- 
tion against  the  employer  arises  under  the 
statute  by  Implication,  and  a  construction 
which  authorizes  the  maintenance  of  such 
action  does  not  render  section  11  of  the  act 
unconstitutional  by  reason  of  the  fact  that 


a  new  UabQlty  has  been  created  by  that 
section  of  the  statute  which  is  beyond  the 
scope  of  the  title  of  said  act 

Ending  no  reversible  error  In  this  record, 
the  Judgment  of  the  superior  court  will  be 
affirmed. 

Judgment  affirmed. 

(3W  Mass.  6S) 
O'BRIEN  V.  BOSTON  4  M.  R.  R. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     May  18,  1811.) 

1.  Masikb  and  Sbbvant  (§  285*)— Injubies 
— Jury  Question— Cause  or  Accident. 

In  a  freight  brakeman's  action  for  person- 
al injuries  by  falling  while  setting  a  band 
brake,  because  of  an  alleged  defect  in  the  ratch- 
et whether  the  accident  was  caused  by  the 
defect  or  some  other  cause  held  a  jaiy  ques- 
tion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  286,*] 

2.  Master  and  Sebvant  ({  286*)— In^titbibs 
—JXTRY  Question— Existence  of  Detect. 

In  a  freight  brakeman's  action  for  per- 
sonal injuries  by  falling  while  setting  a  hand 
brake,  claimed  to  have  been  caused  by  a  de- 
fective ratchet,  whether  a  short  tooth  in  the 
ratchet  constituted  a  defect  for  which  defend- 
ant was  liable  held  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1010-1050;  Dec.  Dig.  § 
286.*] 

3.  Master  and  Sbbvant  ({  107*)— Injuries 
— Negligence. 

If  an  appliance  was  defective,  the  fact 
that  it  was  in  common  use  would  not  relieve 
the  employer  from  liability  for  injaries  result- 
ing therefrom. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §§  199-202,  212,  2S4,  259; 
Dec.  Dig,  8  107.*] 

4.  Masteb  and  Sebvaht  ({  286*)— Inju^iies 
— Negligence. 

In  a  freight  brakeman's  action  for  person- 
al injuries  by  falling  while  setting  a  band 
brake,  claimed  to  have  been  caused  by  a  short 
tooth  in  the  brake  ratchet,  whether  defendant 
should,  in  the  exercise  of  reasonable  care, 
have  discovered  and  remedied  the  defect,  held 
a  jury  question. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  Si  1010-1050;  Dec.  Dig.  | 
286,*] 

5.  Master  and  Servant  (f  289*)— Injuries 
—  Jury  Question  —  Conibibutort  Negli- 
gence. 

In  an  action  for  personal  injuries  to  a 
freight  brakeman  by  falling  while  setting  a 
hand  brake,  claimed  to  have  been  caused  by  a 
defective  ratchet,  whether  plaintiff  was  himself 
negligent  held  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §g  1089-1132;  Dec.  Dig.  i 
289,*] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty; John  F.  Brown,  Judge, 

Action  by  William  C.  B.  O'Brien  against 
the  Boston  &  Maine  Railroad.  Verdict  for 
defendant,  and  case  reported  from  superior 
court    Judgment  for  plaintiff. 

Samuel  A.  Fuller  and  John  W.  Vaughan, 
for  plaintiff.  Henry  F.  Hurlburt  and  Henry 
F.  Hurlburt  Jr.,  for  defendant. 


•For  otiier  cases  see  same  topic  and  section  NUMBER  la  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  tt  Rep'r  Indexes 
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MORTON,  J.  This  Is  an  action  of  tort  to 
recover  damages  for  personal  Injuries  receiv- 
ed by  the  plaintiff  on  June  14,  1906,  while  In 
the  enipjoy  of  the  defendant  as  a  freight 
brakeman.  At  the  close  of  the  plaintiff's 
evidence  the  court  directed  a  verdict  for  the 
defendant  and  reported  the  case  to  this  court. 
If  the  court  was  wrong  In  directing  a  ver- 
dict for  the  defendant,  it  Is  agreed  that  Judg- 
ment may  be  entered  for  the  plaintiff  In  the 
amount  stipulated  In  writing  by  the  parties; 
otherwise  judgment  Is  to  be  entered  upon  the 
verdict. 

[1-4]  We  think  that  the  ruling  was  wrong. 
There  was  evidence  tending  to  show  that 
there  was  a  defect  in  the' ratchet  so  that  the 
dog  which  held  the  brake  as  it  was  wound  up 
was  likble  to  slip,  and  did  slip,  thereby  caus- 
ing the  accident  complained  of.  One  witness 
called  by  the  plaintiff  testlfled  that  the  ratch- 
et was  defective,  and  that  it  bad  a  tendency 
to  throw  the  dog  out,  and  that  it  would  not 
bold  under  pressure.  The  plalntitTs  descrip- 
tion of  the  manner  In  which  the  accident 
happened  also  could  have  been  found  to  be 
more  consistent  with  the  presence  of  a  de- 
fective tooth  in  the  ratchet  than  with  any 
other  cause.  He  testlfled,  amongst  other 
things,  that  he  was  winding  up  the  brake  and 
had  his  foot  against  the  dog,  meaning,  it 
could  be  fairly  Inferred,  that  he  was  pressing 
the  dog  Into  the- ratchet,  and  had  got  the 
brake  "pretty  well  tightened  up,"  "pretty 
near  up  to  the  limit,"  and  looked  round  over 
his  shoulder  to  see  where  the  cars  ahead  of 
klm  were,  when  "the  dog  gave  away  from 
me,  and  as  the  dog  gave  away  from  me  the 
brake  went  off.  It  unwound,  and  down  I 
went,  It  went  off  just  as  quick  as  that,"  il- 
lustrating by  clapping  his  hands.  The  de- 
fendant contends  that  the  plaintiff,  as  he 
turned  to  look  at  the  cars  that  were  ahead 
of  him,  may  have  moved  his  foot  and  there- 
by released  the  dog,  or  the  joggling  of  the 
car  as  it  went  over  the  switch  may  have 
thrown  out  the  dog,  or  that  in  winding  up 
the  brake  chain  one  part  of  the  chain  wound 
upon  another  and  then  may  have  slipped  off, 
causing  the  sadden  unwinding;  and  that  It 
is  impossible  therefore  to  tell  what  the  cause 
of  the  accident  was.  All  these  things  were 
matters  proper  for  the  consideration  of  the 
jury  In  passing  upon  the  question  whether 
the  accident  was  due,  as  claimed  by  the 
plaintiff,  to  a  defect  in  the  ratchet  or  to  some 
other  cause  for  which  the  defendant  was  not 
liable ;  but  they  did  not  jt^tlfy  a  ruling  that 
there  was  no  defect  in  the  ratchet,  and  that 
the  accident  was  not  due  to  that.  It  was 
for  the  Jury  to  say  whether,  in  view  of  the 
way  in  which  ratchets  such  as  this  were 
made  and  of  their  common  use  on  other  rail- 
roads, the  short  tooth  complained  of,  if  there 
was  one,  constituted  a  defect  for  which  the 
defendant  was  liable.  If  It  was  a  defect,  the 
fact  .that  such  ratchets  were  in  common  use 


would  not  excuse  the  defendant,  if  it  did  not 
appear  that  the  plaintiff  had  assumed  the 
risk.  So  also  it  was  a  question  for  the  Jury 
whether,  if  It  were  a  defect,  it  ought  in  the 
exercise  of  the  care  and  diligence  required  of 
it  to  have  been  discovered  and  remedied  by 
the  defendant. 

(I]  It  could  not  have  been  ruled  as  matter 
of  law  that  the  plaintiff  was  not  In  the  ex- 
ercise of  due  care,  or  that  he  assumed  the 
risk.  It  was  for  the  Jury  to  say  whether, 
taking  into  account  the  nature  of  his  auties 
and  of  the  business  In  which  he  was  engaged, 
he  exercised  the  degree  of  care  which  under 
the  circumstances  was  required  of  him.  So 
as  to  assumption  of  the  risk,  it  was  for  the 
jury  to  say  whether  he  icnew  that  the  ratchet 
was  or  might  be  defective  and  so  assumed  the 
risk  of  It,  and  whether  a  defective  ratchet 
was  so  common  and  well  known  as  to  con- 
stitute one  of  the  obvious  risks  of  the  em- 
ployment, or  whether  in  the  performance  of 
his  duties  he  could  properly  rely  upon  the  as- 
sumption that  the  brake  was  fai  a  condition 
to  enable  him  to  do  his  work  in  safety,  and 
If  so  to  what  extent  he  was  Justified  in  act- 
ing upon  such  reliance.  Even  if  in  the  in- 
stant of  stepping  down  upon  the  platform 
to  wind  up  the  brake  he  had  discovered  the 
defect  and  had  before  him  the  alternative 
of  attempting  to  wind  up  the  brake,  using 
such  care  as  he  was  able  to  use  under  the  cir- 
cumstances, or  of  abandoning  the  car  to  Its 
fate  with  the  certainty  that  It  would  collide 
with  the  cars  ahead,  it  is  doubtful,  to  say 
the  least,  whether  it  could  have  been  ruled 
as  matter  of  law  that  he  would  have  assum- 
ed the  risk  arising  from  the  defective  brake. 
That  question  however  Is  not  now  before  us. 

We  have  not  found  It  necessary  to  consider 
the  questions  of  evidence.  In  accordance 
with  the  report  the  entry  must  be:  Judg- 
ment for  the  plaintiff  in  the  amount  agreed 
upon  in  writing  by  the  parties. 

So  ordered. 

(208  Man.  en) 
BURR  ▼.  CITY  OP  BOSTON. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  16,  1911.) 

1.  Chabitdes  (J  24*)— AccEPTANCB— BrracT. 

Where  testator  gave  his  residuary  estate  to 
a  dty,  to  constitute  a  fund  the  income  of  which, 
should  be  applied  to  the  maintenance  and  im- 
provement of  the  common  and  the  parks  of  the 
city,  tiie  city  accepted  the  gift  by  adopting  an 
order  reciting  the  gift  and  the  conditions  thereof, 
and  the  acceptance  thereof,  though  the  order  au- 
thorized the  treasurer  to  receive  and  hold  the 
gift  for  the  purposes  specified. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent  Dig.  $  8 ;   Dec.  Dig.  §  24.*] 

2.  Taxation  (J  217*)— Pbopebtt  Subject  to 
— Pbopertt  of  Municipalities. 

Land  held  by  one  municipality  within  the 
territorial  limits  of  another  for  a  public  use  ia 
exempt  from  taxation,  and  land  of  a  city,  situ- 
ated within  its  limits,  available  for  a  public  use. 


•For  otber  cases  see  same  topic  and  section  NUMBER  tn  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  *  Rep'r  Indezei 
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!s  also  exempt;  lint  property,  wMe  not  actnally 
pat  to  a  public  use,  but  availed  of  (or  purposes 
of  revenue  merely,  is  taxable  by  the  city  or  town 
in  which  it  is  situated. 

riM.   Note.— For   other   cases,    see   Taxation, 
Cent.  Dig.  if  355,  366;   Dec  Dig.  |  217.*] 
8.  CJHARirats   (I   14*)  — Public   Chabitable 

Tbusi. 

A  testamentary  gift  to  a  city,  in  trast  to 
apply  the  income  to  the  maintenance  and  im- 
provement of  its  common  and  parks,  is  a  yalid 
public  charitable  trust. 

[Ed.  Note.— For  other  cases,  see  Charities, 
Cent.  Dig.  I  88;   Dec.  Dig.  {  14.*] 

4.  Taxation  (|  217*)  — Real  Propbhtt  of 
Public  Sebvicb  Cobpobation— Exemptions. 
The  real  property  of  a  public  service  cor- 
poration, so  far  as  appropriated  and  used  within 
authorized  limitations,  but  no  further,  is  exempt 
from  taxation. 

[EM.   Note.— For  otber  cases,    see  Taxation, 
Cent.  Dig.  H  355.  366;   Dec.  Dig.  {  217.*] 
6.  Taxation  (8i  817,  550*)— PuBUO  OvnoKBB 

— AsaESSOBB— COLLECTOBS. 

Assessors  and  collectors  are  public  officers, 
and  not  representatives  of  the  municipalities; 
and  they  must,  as  required  by  Rev.  Laws,  cc.  12, 
13,  discnarge  faithfully  their  duty,  by  assessing 
all  taxable  property,  and  by  enforcing  payment 
of  all  taxes  duly  assessed  and  committed  for  col- 
lection. 

[EM.  Note.— For  other  cases,  se*  Taxation, 
Dec.  Dig.  f  i  317,  550.*] 

6.  Taxation  (H  241,  242,  244*)— Bxeufhons 

-^Statutes. 

Under  Rev.  Laws,  c.  12,  g  5,  ds.  3,  7,  the 
real  estate  of  educational,  charitable,  or  reli- 
gious institutions  is  not  exempt  from  taxation, 
unless  need  and  appropriated  for  their  distinc- 
tive purposes. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S§  241,  242,  244.*] 

7.  Taxation   (g   183*)  —  Exemptions  —  Stat- 
utes. 

The  real  estate  sitnated  within  the  limits  of 
a  city,  and  owned  by  it  as  a  beneficiary  under  a 
will  devising  the  same  to  it,  in  trust  to  apply 
the  income  to  the  maintenance  and  improvement 
of  the  common  and  parks  of  the  city,  is  not  sub- 
ject to  taxation. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  |  205;    Dec.  Dig.  g  183.*] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty ;  Henry  A.  King,  Judge. 

Action  by  Herman  M.  Burr  against  the 
City  of  Boston.  The  court  found  for  plain- 
tiff, and  at  tlie  request  -  of  the  parties  re- 
ported the  case  for  the  determination  Of  the 
Supreme  Judicial  Court    Judgment  affirmed. 

George  F.  Parkmao,  of  Boston,  by  his  will 
and  codicils  devised  the  residue  of  his  es- 
tate to  the  city  of  Boston,  to  constitute  a 
fund  the  income  of  which  should  be  applied 
to  the  maintenance  and  Improvement  of  the 
common  and  parks.  The  gift  was  accepted 
by  the  city  by  an  order  reciting  that  the 
gift  of  testator,  to  constitute  a  fund  the  in- 
come of  which  was  to  be  applied  to  the  main- 
tenance and  improvement  of  the  common 
and  certain  other  parks,  should  be  accepted, 
and  authorizing  the  city  treasurer,  in  behalf 
of  the  city,  to  receive  and  receipt  for  the 
gift,  convert  the  same  Into  money,  and  In- 
vest and  reinvest  It  In  proper  securities,  and 


liold  the  same  for  the  purpoises  namefl  in  tlia 
gift 

Roger  F.  Sturgls,  for  plaintiff.  T.  M.  Bab- 
son  and  Karl  Adams,  for  defendant 

SHELDON,  J.  [1]  We  assume,  in  accord- 
ance with  the  contention  of  the  defendant, 
that  this  bequest  to  the  city  of  Boston  did 
not  vest  absolutely  in  the  city  until  its  ac- 
ceptance thereof  (DaUey  ▼.  New  Haven,  60 
Conn.  314,  22  Atl.  945,  14  L.  R.  A.  69),  and 
that  as  the  city  might  elect  either  to  accept 
or  to  decline  the  proposed  benefaction,  so  It 
might  make  a  conditional  acceptance  there- 
of, and  then  would  be  bound  only  by  the 
terms  of  the  bequest  and  its  own  conditional 
acceptances.  But  it  did  unconditionally  ac- 
cept this  bequest  on  the  terms  on  wliich  It 
was  made;  and  the  provisions  of  its  order 
of  acceptance^  authorizing  Its  treasurer  to 
receive  and  hold  the  bequest,  were  added 
merely  to  designate  the  officer  who  should 
receive  It  and  have  charge  thereof.  As  all 
the  debts  and  legacies  had  been  paid  or 
funds  set  apart  for  their  payment  when  the 
order  of  acceptance  was  passed  In  March, 
1900,  it  follows  that  the  title  to  all  the  real 
estate  covered  by  the  bequest  vested  at  least 
then  in  the  dty  as  Its  property,  and  this  in- 
cluded the  Chestnut  street  estate  here  spo- 
ken of.  The  case  presents  no  question  of  eq- 
uitable conversion.  On  the  1st  day  of  May 
this  was  the  property  of  the  city,  though 
held  In  trust  for  a  public  use.  On  that  day, 
the  l>oard  of  assessors  assessed  a  tax  there- 
on to  "the  devisees  of  George  F.  Parkman"; 
and  the  question  la  whether  the  tax  was 
valid. 

It  is  not  claimed  that  the  property  was 
exempt  from  taxation  under  any  of  the  pro- 
visions of  Rev.  Laws,  c.  12,  g  5  et  seq.,  but 
the  plaintiff  contends  that  It  could  not  be  le- 
gally taxed  because  of  the  fact  that  the  title 
to  It  was  In  the  city  Itself  upon  the  trust 
stated. 

[2]  There  is  no  doubt  that  land  held  by 
one  municipal  corporation  within  the  terri- 
torial limits  of  another  for  a  public  or  gov- 
ernmental use  is  exempt  from  taxation,  not 
by  reason  of  any  specific  statutory  excmp- 
tlon,  but  upon  what  always  has  been  assum- 
ed to  be  the  intention  of  the  Legislature  in 
the  statutes  relating  to  taxation.  Milford 
Water  Co.  v.  Hopkinton,  192  >l!iss.  491,  78  N. 
E.  451,  and  cases  cited.  A  fortiori  this  Is  so 
If  the  land  is  situated  in  the  city  which  owns 
It  On  the  other  hand  such  property  while 
not  actually  put  to  any  public  use.  but  avail- 
ed of  for  purposes  of  revenue  merely,  is  tax- 
able by  the  city  or  town  in  which  It  Is  sit- 
uated. Essex  County  v.  Salem,  153  Mass. 
141,  26  N.  BI  431.  In  that  case  the  court 
said :  "The  property  of  counties  Is  held  ex- 
empt from  taxation  when  appropriated  to 
public  uses,  because  courts  Infer  that  it  is 
not  the  Intention  of  the  Legislature  to  tax 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indax«« 
»5N.E,-14 
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property  so  used.  In  tbe  absence  of  any  ex- 
press declaration  that  It  sbonld  be  taxed. 
This  Implication  la  made  on  account  of  the 
nature  of  the  uses  to  which  the  property  Is 
appropriated.  It  Is  not  to  be  presumed  that 
tbe  Legislature  Intended  to  tax  the  Instra- 
mentalitlea  of  goTemment  Worcester  v. 
Mayor  and  Aldermen  of  Worcester,  116  Mass. 
193."  And  farther  on  the  court  added :  "In 
the  absence  of  any  express  exemption  of  the 
property  of  counties  from  taxation,  an  ex- 
emption can  be  Implied  only  when  the  prop- 
erty Is  actually  appropriated  to  public  uses. 
This  Is  the  principle  which  underlies  all  our 
decisions  In  cases  analogous  to  the  present, 
and  we  see  no  ground  on  which  It  ought  to 
be  extended  to  the  property  of  a  county  ac- 
tually devoted  to  private  uses  which  are  not 
Incidental  to  the  performance  of  public  du- 
ties." 

[3]  In  the  case  at  bar  tbe  property  was 
held  by  the  dty  in'  trust  to  apply  the  In- 
come thereof  to  the  maintenance  and  Im- 

;  provement  of  Its  common  and  parks.  This  Is 
a  valid  public  charitable  trust  Bartlett,  pe- 
titioner, 163'  Mass.  609,  S14,  40  N.  E.  899. 

I    It  supplies  funds  for  a  purpose  which  other- 

I  wise  must  be  p^o^^ded  for  by  taxation,  and 
so  fkr  tends  to  lighten  the  public  burdens. 

I     This  is  strictly  a  public  use. 

We  need  not  consider  whether  the  dty 
collector  could  maintain  an  action  to  recover 
this  tax  under  Rev.  Laws,  c.  12,  |  32.  Such 
a  suit  of  course  must  be  brought  against  the 
city  Itself,  since  that  alone  Is  properly  de- 
scribed by  the  language  of  the  assessment, 
which  can  be  applied  to  no  other  natural  or 
artlfldal  person.  For  such  a  tax  tbe  pri- 
mary liability  Is  upon  the  person  taxed  and 
not  upon  the  property  for  which  the  tax  is 
assessed  (Dunham  v.  Lowell,  200  Mass.  468, 
86  N.  E.  951) ;  and  It  might  be  a  serious  ques- 
tion whether  the  Legislature  Intended  in  any 
case  to  cast  such  primary  liability  upon  the 
city  or  town  to  which  that  tax  is  to  be  paid. 
But,  as  we  have  said,  that  question  Is  not 
raised. 

This  land,  however,  was  not  used  directly 
for  a  public  purpose,  as  if,  for  example.  It 
were  Itself  made  Into  a  public  park,  or  were 
used  as  the  site  of  a  dty  hall  or  library 
building.  It  was  held  In  trust  to  apply  the 
Income  to  the  specific  public  charitable  pur- 
pose stated  in  Mr.  Parkman's  will.  The  land 
which  was  decided  to  be  taxable  In  Essex 
County  V.  Salem,  ubi  supra,  was  held  and 
could  be  held  by  the  county,  until  It  should 
be  applied  to  the  contemplated  public  use 
and  so  should  become  exempt  from  taxa- 
tion, strictly  for  the  application  of  any  In- 
come derived  therefrom,  like  all  other  reve- 
nue of  the  county,  to  the  general  public  pur- 
poses for  which  alone  the  money  of  the 
county  could  be  spent.  The  case  at  bar  dif- 
fers from  that  case  in  two  respects:  First, 
that  here  tbe  land  sought  to  be  taxed  Is 
within  the  territorial  limits  of  tbe  dty  which 
owns  It ;  and  secondly,  that  this  land  Is  held 


in  trust  to  apply  tbe  Income  thereof  to  a 
specific  public  charity  and  not  to  the  gen- 
eral public  purposes  of  the  city. 

The  general  rule  laid  down  by  our  ded- 
sions  is  that  real  estate  situated  In  one  city 
or  town  but  owned  and  used  by  another 
for  a  spedflc  public  purpose  is  exempt  from 
taxation,  but  that  this  exemption  is  Iimite<1 
to  property  which  Is  directly  appropriated  to 
such  a  specific  purpose.  Wayland  v.  Coun- 
ty Oommissloners,  4  Gray,  600,  In  which  It 
was  held  that  land  in  Wayland  owned  and 
appropriated  by  tbe  dty  of  Bostpn  under  St 
1846,  c.  167,  for  tbe  sole  purpose  of  supply- 
ing that  dty  with  water,  was  exempt  from 
taxation ;  but  it  was  expressly  stated  by  tbe 
court  that  "If  the  land  was  valuable  for  and 
used  for  purposes  other  and  distinct  from 
those  of  the  aqueduct  the  property  so  used, 
to  the  extent  it  was  so  used,  would  be  liable 
to  taxation."  Tbe  same  doctrine  is  affirmed 
In  later  cas^s.  Worcester  County  v.  Worces- 
ter, 116  Mass.  193;  Somervllle  v.  Waltbam, 
170  Mass.  160,  48  N.  E.  1092;  MUler  T.  Fltcb- 
bnrg,  180  Mass.  82.  61  N.  E.  277. 

[4]  On  the  same  prindple,  the  real  proper- 
ty of  a  public  service  corporation,  so  far  as 
appropriated  and  used  within  authorized  lim- 
itations but  no  farther.  Is  exempt  from  tax- 
ation. Worcester  v.  Western  Railroad,  4 
Mete.  664.  Many  later  cases  are  collected 
and  both  the  general  prindple  and  Its  limi- 
tation are  stated  in  Milford  Water  Co.  t. 
HopUnton,  192  Mass.  491,  78  N.  E.  451. 
Hammond,  J.,  said  In  that  case:  "The  true 
test  Is  whether  it  [the  corporation  owning 
tbe  land]  Is  engaged  In  tbe  administration 
of  a  public  trust  with  power  to  take  land  for 
that  purpose.  It  Is  the  character  of  the  use 
to  which  the  property  Is  put  and  not  of  the 
party  who  uses  It  that  settles  the  question 
of  exemption  from  taxation." 

But  none  of  these  cases,  and  Indeed  no 
case  to  which  our  attention  has  been  called, 
except  Lancy  v.  Boston,  186  Mass.  128,  71  N. 
E.  302,  dealt  with  the  exemption  of  land 
owned  or  appropriated  for  a  public  use  by 
the  dty  or  town  in  which  the  land  was  lo- 
cated. It  was  held  In  that  case  that  land  In 
which  an  easement  had  been  takoi  by  right 
of  eminent  domain  either  for  a  highway  or 
for  railroad  purposes  was  not  taxable  to 
the  owner  of  the  fee.  Tbe  general  question 
of  the  right  or  duty  of  a  dty  to  tax  land 
owned  by  itself  within  its  own  limits,  though 
not  appropriated  or  used  for  a  public  pur- 
pose, was  not  considered.  Nor  have  we  found 
any  case  which  considers  the  manifest  dis- 
tlndion  between  such  land  held  upon  an  ex- 
press trust  for  a  specific  public  charitable  use 
to  which  alone  its  income  can  be  applied,  and 
land  which  is  held  merely  In  the  general 
ownership  of  tbe  dty  and  of  which  both  the 
corpus  and  tbe  income  may  be  applied  to  its 
general  purposes. 

[6]  If  taxes  can  be  lawfully  assessed  by 
cities  and  towns  upon  their  own  lands,  then 
It  Is  tbe  duty  of  the  assessors  to  lay  audi  as- 
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sessments  and  of  tbe  collectors  to  enforce  tbe 
luiynient  thereof.  These  oflScers  are  strictly 
public  officers  and  In  no  sense  the  agents  or 
representatives  of  the  mnnldpalltles.  Ros- 
slr»  T.  Boston,  4  Allen,  57,  58;  Dunbar  t. 
Boston,  112  Mass.  75;  Alger  t.  Easton,  119 
Mass.  77,  78;  Welch  v,  Emerson,  206  Mass. 
129,  130,  91  N.  E.  1021;  Cox  v.  Segee,  206 
Mass.  380,  382,  92  N.  TB.  620;  Glle  t.  Perkins, 
207  Mass.  172,  93  N.  E.  680.  They  are  bound 
to  discharge  faithfully  their  duty  by  assess- 
ing all  taxable  property  and  by  enforcing 
payment  of  all  taxes  duly  assessed  and  com- 
mttted  to  them  for  collection.  Rer.  taws,  c. 
12,  §S  2,  15,  37,  51,  67;  c.  13,  §  2;  c.  25,  §  68. 
Boston  V.  Turner,  201.  Mass.  191,  196,  87  N. 
B.  634.  Th^r  duty  to  assess  and  collect  tax- 
es upon  all  the  real  estate  which  passed  to 
the  defendant  by  Mr.  Parkman's  will,  If  that 
estate  Is  liable  to  taxation,  Is  absolute,  and 
does  not  at  all  depend,  as  to  any  particular 
parcel,  upop  whether  It  has  or  has  not  been 
conveyed  by  the  city.  But  there  are  serious 
practical  difficulties  in  such  assessment  and 
collection.  Some  of  them  already  have  been 
mentioned.  The  rate  of  taxation  for  dty 
purposes  is  limited  by  statute  to  the  amount 
which  the  Legislature  has  regarded  as  suffl- 
tAent  Bev.  Laws,  c.  12,  {  64;  Id.,  c.  27,  | 
26.  The  value  of  the  real  ^tate  received 
under  this  devise  was  nearly  a  million  of 
dollars.  If  this  Is  taxable,  as  the  tax  mast 
be  paid  by  the  dty  itself.  Its  net  Income  will 
so  far  be  diminished  beyond  the  amount  con- 
templated by  tbe  Legislature,  or  either  the 
corpns  or  the  income  of  the  trost  fund  will 
so  far  be  reduced.  If  the  dty  owns  other 
land,  which  is  unimproved  and  yields  no  in- 
come, this  will  become  a  liability  Instead  of 
an  asset.  ,  But  we  know  that  this  has  been 
tbe  case  In  the  past,  not  only  in  Boston  but 
in  other  municipalities.  See  Keening  v.  Ay- 
ling,  126  Mass.  404;  Dlngley  v.  Boston,  100 
Mass.  644;  Page  v.  O'Toole,  144  Mass.  303, 
10  N.  E.  851;  Commonwealth  v.  Roxbury,  9 
Gray,  451;  Cleaveland  t.  Norton,  6  Cush. 
880,  384;  Brlgham  v.  Shattnck,  10  Pick.  306, 
where  there  was  a  devise  somewhat  like  the 
one  before  us ;  Hayden  v.  Stougbton,  6  Pick. 
628,  where  land  devised  to  a  town  for  a  pub- 
lic use  was  accepted  and  held  by  the  town, 
but  tbe  condition  was  not  complied  with. 
Rawson  v.  Uxbrldge  School  District,  7  Al- 
len, 125,  83  Am.  Dec.  67,  resembles  Hayden 
V.  Stougbton,  the  town  having  ceased  to  hold 
the  land  for  public  purpose  to  which  it  had 
been  appropriated  and  having  afterwards 
sold  It  to  the  tenant  to  be  used  for  a  wholly 
different  public  purpose.  It  is  believed  that 
at  least  a  large  portion  of  that  thickly  set- 
tled part  of  tbe  dty  of  Boston  now  called 
the  South  End  was,  while  vacant  and  un- 
improved, the  private  property  of  that  dty, 
as  appeared  in  Keening  v.  Ayllng,  ubt  supra. 
It  does  not  appear  that  in  any  of  these  cas- 
es, or  in  any  of  the  other  cases  of  similar 
ownership,  which  probably  have  been  nu- 
merous, any  question  was  raised  as  to  the  pay- 


ment of  taxes  upon  the  property  while  so 
owned ;  a  drcumstance  which  would  tend  to 
show  the  general  opinion  that  under  such 
circumstances  there  was  no  liability  to  tax- 
ation. 

But  we  do  not  deem  It  necessary  to  pass 
upon  this  broad  question.  This  estate  was 
held  by  the  city  in  trust  for  a  specific  public 
purpose.  In  this  respect  It  resembles  some- 
what the  sinking  funds  which  in  some  cases 
dties  are  required  by  Rev.  Laws,  c.  27,  |  12 
et  seq.,  to  provide  and  maintain  for  the  ex- 
tinguishment of  their  Indebtedness.  Under 
section  15  these  funds  may  be  and  doubtless 
sometimes  are  Invested  in  mortgages  upon 
real  estate.  It  sometimes  must  be  necessary 
to  foreclose  such  mortgages  and  to  take  title 
to  the  land  therein  described.  If  the  Income 
of  the  fund  is  to  be  dimlni^ed  and  its  ac- 
cumulation checked  and  delayed  by  the  pay- 
ment of  taxes  nimn  the  land  while  so  held  as 
an  investment,  the  purpose  of  the  statute  to 
which  we  have  referred,  to  provide  sufficient 
means  for  the  payment  of  tbe  debt  at  its 
maturity.  Is  so  far  frustrated.  Accordingly 
real  estate  so  held  has  been  dedded  to  be  ex- 
empt from  taxation.  Commonwealth  v.  Sink- 
ing X^nd  Commissioners,  Lebanon  Water 
Works,  130  Ky.  61,  112  S.  W.  1128.  And  yet 
the  land  in  such  a  case  is  not  directly  appro- 
priated and  used  for  a  public  purpose.  Like 
that  involved  In  the  case  at  bar,  it  is  held 
merely  as  an  Investment,  part  of  a  fund 
whose  Income  Is  to  be  applied  to  a  specific 
purpose,  such  as  properly  comes  within  the 
definition  of  a  public  charity.  The  income'  of 
this  fnnd  Is  directly  applicable  to  such  a 
public  use;  neither  diredly  nor  Indirectly 
can  tbe  dty  of  Boston  divert  it  therefrom. 
The  income  must  forever  be  applied  to  this 
spedflc  purpose.  It  can  in  no  way  and  by 
no  artifice  be  applied  to  the  general  purposes 
of  the  dty.  The  case  in  this  respect  differs 
materially  from  Essex  County  v.  Salem,  153 
Mass.  141,  ,26  N.  E.  431,  and  tbe  other  cases 
heretofore  dted  In  which  the  actual  use  of 
the  property  was  made  the  test  of  its  lia- 
bility to  taxation. 

[1]  Real  estate  held  by  educational,  char- 
itable or  religious  Institutions  is  not  exempt- 
ed from  taxation  unless  used  and  appropriat- 
ed for  their  distinctive  purposes.  Rev.  Laws, 
c.  12,  S  6,  ds.  3,  7.  Amherst  College  v.  Am- 
herst, 193  Mass.  168,  79  N.  E.  248 ;  Evangel- 
ical Baptist  Society  v.  Boston,  204  Mass.  28, 
90  N.  E^  572.  But  this  is  by  tbe  express 
words  of  the  statutes.  In  such  cases  the  In- 
come of  the  property  which  was  held  not  to 
be  exempt  went  into  tbe  general  funds  of  its 
owners,  and  a  case  like  that  now  before  us 
was  not  presented.  And  any  Inference  that 
might  be  drawn  against  our  conclusion  from 
tbe  language  of  this  statutory  exemption  is 
largely  met  by  the  fact  that  upon  the  reason- 
ing in  Davis  v.  Stevens,  208  Mass.  343,  94 
N.  E.  556,  Mr.  Parkman's  devise  would  be 
exempt  from  the  succession  tax  imposed  by 
St.  1909,  c  490,  part  4,  and  chapter  627. 
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Tbis  drcumstance  Is  of  course  Dot  decisive; 
but  it  is  to  be  considered  in  determining 
what  Is  a  Jnst  and  consistent  mode  of  taxa- 
tion nnder  our  statutes  and  decisions.  Tbe 
specific  provision  in  St.  1909,  c.  490,  pt  2, 
S  67,  for  taxation  by  a  city  or  town  of  land 
taken  or  purchased  by  it  for  nonpayment 
of  prior  taxes,  unless  wholly  superfluous, 
tends  to  Indicate  the  legislative  opinion  that 
such  land  would  not  otherwise  be  taxable. 

It  Is  said,  however,  that  in  fixing  the  basis 
of  state  and  county  taxation  an  injustice 
will  be  done  by  taxing,  disproportionately 
other  cities  and  towns  if  property  like  this 
is  not  to  be  assessed.  We  do  not  know  what 
property  is  held  by  other  municipalities  that 
would  be  exempt  nnder  our  view.  It  may 
be  that  some  slight  inequality  would  re- 
sult, but  looking  at  the  total  assessed  valua- 
tion of  the  Oommonwealth,  we  cannot  regard 
this  as  more  than  a  negligible  quantity.  See 
Nntick  &  Cochltuate  Street  Railway  y.  Wd- 
lesley,  207  Mass.  614,  52.3,  524,  93  N.  B.  834. 

[7]  We  are  of  opinion  that  this  estate,  own- 
ed by  tbe  defendant  not  for  its  own  benefit 
but  strictly  in  trust  to  apply  the  Income  to  a 
particular  specified  charitable  use,  is  not  le- 
gally liable  to  assessment  and  taxation.  The 
Judgment  for  the  plaintifT  must  be  affirmed. 

So  ordered. 


(208  Man.  S8S) 

MARTIN  V.  STEWART  et  al. 

{Supreme  Judicial  Court  of  Massacbnsetta. 

Suffolk.     May  18,  1911.) 

1.  Witnesses   (J  397*)  — Impeachment  — Ef- 
fect—Weight  OF  Evidence. 

Positive  statements  of  witnesses  as  to  the 
terms  of  a  contract  should  not  be  disregarded, 
though  inconsistent  with  their  testimony  on  a 
former  trial  and  with  an  auditor's  report 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  |{  1265,  1266;   Dec.  Dig.  |  397.*] 

2.  Appeai.  and  Ebbob  (|  1001*}— Queshonb 
OF  Fact— Review. 

The  determination  of  questions  of  fact 
warranted  by  the  evidence,  will  not  be  reversed 
on   exceptions. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  3922-3934;  Dec.  Dig.  { 
1001.'] 

3.  Mechanics'  Liens  (S  139*)— Statement— 
Labob— Time — Specification. 

Under  Rev.  Laws,  c.  197,  §  6.  stating  the 
allegations  required  in  a  mechanic's  lien  state- 
ment, it  is  not  necessary,  in  a  statement  for  a 
lien,  based  on  a  contract  to  perform  labor, 
without  materials,  for  a  specified  price,  that 
tbe  number  of  days  consumed  in  performing 
the  work  should  b«  stated. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  |  234;  Dec.  Dig.  |  139. *J 

Exceptions  from  Superior  Court,  Suffolk 
County;  Charles  U.  Bell,  Judge. 

Action  by  Thomas  J.  Martin  against  Jos- 
eph I.  Stewart  and  othen.  Judgment  for 
plaintitr,  and  defendants  bring  exceptions. 
Overruled. 

John  B.  Crowley,  for  petitioner.  Wm.  B. 
Bigelow,  for  respondents. 


BRALET,  J.  [1,  2]  It  appeared  In  Martin 
V.  Stewart,  204  Mass.  122,  90  N.  E.  687,  up- 
on the  auditor's  report,  which  with  a  cop? 
of  the  petitioner's  statement  ot  lien  was  all 
the  evidence  introduced  at  the  trial,  that  the 
petitioner  contracted  with  tbe  respondent, 
Stewart,  to  perform  all  the  caipenter  work 
on  the  buildings  exc^t  the  laying  of  floors, 
and  to  furnish  the  lumber  for  the  stair  car- 
riages for  an  entire  price.  The  petitioner 
performed  the  contract,  and  did  certain  ex- 
tra work,  but  as  the  statement  of  lien  con- 
tained no  reference  to  anything  except  labor, 
it  was  decided  that  no  lien  attached  to  tbe 
land,  and  the  petition  could  not  be  main- 
tained. But  the  evidence  at  the  second  trial 
was  materially  different  It  tended  to  show 
that  tbe  original  contract  instead  of  being 
for  labor  and  materials,  was  for  labor  only, 
and  the  jury  found  in  answer  to  the  sixth 
issue,  that  the  lumber  for  the  stair  carriages 
was  not  Included.  If  the  testimony  was  con- 
flicting, tbe  credibility  of  the  witnesses  was 
for  the  jury,  and  the  positive  statements  of 
the  petitioner,  and  of  Stewart,  who  each  tes- 
tified as  to  the  terms  of  the  contract,  cannot 
be  disregarded,  even  If  inconsistent  witli 
their  former  testimony,  and  the  auditor's  re- 
port. It  was  a  question  of  fact  which  tms 
been  determineid  against  the  respondents,  and 
the  answer,  which  settles  the  principal  ques- 
tions raised  by  the  exceptions,  having  been 
warranted  by  the  evidence,  must  stand. 

[3]  The  third  issue  called  for  an  answer 
as  to  the  amount  dne  for  labor,  and  the 
statement  of  lien  not  having  set  forth  the 
number  of  days,  although  giving  the  dates, 
the  respondents  asked  for  a  ruling  that  this 
question  could  not  properly  be  answered  by 
the  jury.  But  it  is  only  where  labor  Is  per- 
formed or  furnished  nnder  an  entire  con- 
tract, which  Includes  both  labor  and  mate- 
rials, that  the  number  of  days  must  be  spec- 
ified in  the  statement.  Rev.  Laws,  c.  197,  | 
6.  If  as  in  the  present  case  tbe  lien  Is  for 
the  contract  price,  for  which  the  parties 
agreed  that  tbe  work  should  be  done,  it  is 
not  necessary  to  particularize  by  stating  the 
number  of  days  taken  in  its  performance. 
Patrick  V.  Smith,  120  Mass.  610,  613.  We 
find  no  error  of  law  at  the  trlaL 

Exceptions  overruled. 

(ao>  MsM.  US) 
OOTTING  et  al.  v.  MURRAY  et  aL 
(Supreme  Judicial  Court  of  Massachiuetta. 
Suffolk.     May  18,  1911.) 

1.  Easements   (S   44*)  —  Pbivate   Wats  — 

Width. 

When  an  indefinite  way,  e.  g.,  one  "not  less 
than  five  feet  wide,"  has  been  granted,  and  is 
by  common  consent  located  and  determined, 
and  used  and  acquiesced  in  by  all  parties  in- 
terested for  many  years,  it  will  be  treated  as 
the  way  granted. 

[Ed.  Note.— For  other  cases,  see  .Easements, 
Cent  Dig.  {  99 ;   Dec  Dig.  {  44.*] 
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2.  BAsmtmrrs   (|  29*)  —  Pbivatb   Watb  — 

Width. 

Maintenance  of  a  post  in  a  private  pas- 
sageway did  not  affect  tne  rights  of  abutters  to 
have  the  way  open  to  vehicle  traffic  ander  their 
deeds,  on  withdrawing  theii  consent  to  mainte- 
nance of  the  post. 

[£3d.  Note.-^For  other  cases,  see  ESasements. 
Cent.  Dig.  |  76;   Dec.  Dig.  {  29.»1 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty;  William  CuBblng  Walt,  Judge. 

Action  by  C.  U.  Cottlng  and  another 
against  Lawrence  Murray  and  others.  De- 
cree for  plaintiffs,  and  defendants  appeal. 
Affirmed. 

Roger  S.  Warner,  for  appellanta.  Putnam 
&  Putnam,  for  appellees. 

MORTON,  J.  The  plaintiffs  are  the  own- 
ers of  a  lot  of  land  in  Boston,  bounded  north- 
erly on  Boylston  street  and  southerly  on  a 
way  called  Townsend  Place.  Townsend  Place 
extends  easterly  and  southerly  from  Carver 
street,  and  forms  at  Its  easterly  and  souther-' 
]y  ends  a  cul  de  sac.  That  part  on  which  the 
plalnttfte'  premises  abut  is  12  feet  wide. 
From  a  short  distance  beyond  the  plaintiffs' 
premises  to  the  easterly  end  It  la  6  feet  wide. 
The  southerly  portion  Is  15  feet  wide.  This 
Is  a  bill  to  restrain  the  defendants  from  ob- 
structing the  plaintlflfiB  In  the  use  of  the  way 
by  maintaining  a  gate  or  post  or  any  other 
obstruction  therein.  A  cross-bill  was  filed 
by  certain  of  the  defendants  to  restrain  the 
plaintiffs  from  using  said  way  for  teams  and 
carriages  and  to  enjoin  them  from  making 
any  nse  of  said  Townsend  Place  except  to 
the  extent  of  a  5-foot  passageway.  The  case 
was  sent  to  a  master,  who  found  In  favor  of 
the  plaintiffs  In  the  original  bill  and  against 
the  plaintiffs  In  the  cross-bill.  Exceptions 
to  the  report  were  filed  by  certain  parties 
who  were  defendants  to  the  original  bill  and 
plaintiffs  in  the  cross-blU.  The  exceptions 
were  overruled  and  a  decree  was  entered 
In  favor  of  the  plaintiffs  in  the  original  bill 
with  costs  against  certain  defendants,  and 
dismissing  it  with  costs  as  to  other  defend- 
ants and  dismissing  the  cross-bill  with  coats. 
The  plaintiffs  in  the  cross-bill  and  the  de- 
fendants in  the  original  bill  against  whom 
the  decree  ran  appealed.  The  appellants  are 
o.wners  of  lots  abutting  on  the  southerly  ex- 
tension of  Townsend  Place  and  henceforth 
we  shall  speak  of  them  as  the  defendants 
and  of  the  plaintiffs  In  the  original  bill  as 
the  plaintiffs. 

The  lots  belonging  to  the  plaintiffs  and  de- 
fendants respectively,  as  well  as  Townsend 
Place  Itself,  originally  constituted  a  part  of 
a  tract  of  land  belonging  to  certain  persons' 
called  the  Townsend  heirs.  On  July  12,  1842, 
they  conveyed  to  the  plaintiffs'  predecessor 
In  title,  one  Williams,  a  lot  bounded  on  the 
south  by  other  land  of  the  grantors,  "with  a 
'free  and  uninterrupted  right  of  passing  and 
repassing  in,  upon  and  over  a  five  feet  pas- 


sageway to  be  laid  out  by  m  to  and  from 
Carver  street  In  common  with  us,  our  heirs 
and  assigns,  and  of  draining  under  the  same, 
subject  to  payment  of  a  proportionate  part 
of  the  cost  of  keeping  In  repair  said  passage- 
way and  drain."  Subsequently  on  October 
19,  1842,  another  lot  of  land  was  conveyed 
to  the  plaintiffs'  predecessor  in  title  by  the 
same  grantors,  wikich  lot  of  land  was  de- 
scribed as  bounding  northerly  on  the  lot 
previously  conveyed  and  "southerly  by  a 
passageway  not  less  than  five  feet  wide  lead- 
ing to  Carver  street"  The  deed  then  pro- 
ceeded as  follows:  "Said  parcel  of  land  be- 
ing designed  as' an  enlargement  of  the  tract 
of  land  conveyed  to  said  Williams  by  our 
said  former  deed,  with  a  free  and  uninter- 
rupted right  of  passing  and  repassing  in,  up- 
on and  over  said  passageway  not  less  than 
five  feet  wide  laid  out  by  us  to  and  from 
said  Carver  street  In  common  with  us,  our 
heirs  and  assigns,  and  of  draining  under  the 
same,  subject  to  payment  of  a  proportionate 
part  of  the  expense  of  keeping  In  repair  said 
passageway  and  drain,  said  easements  to  be 
enjoyed  as  appurtenant  to  the  land  conveyed 
to  said  Williams  both  by  these  presents  and 
by  our  said  former  deed."  Like  conveyances 
of  the  two  lots  easterly  of  that  thus  convey- 
ed to  the  plaintiffs'  predecessor  In  title  were 
made  to  the  two  parties  to  whom  the  two  lots 
easterly  of  that  originally  conveyed  to  Mr. 
Williams  had  been  deeded.  At  the  time 
when  these  last  conveyances  were  made  the 
passageway  In  question  on  which  they  bound- 
ed was  laid  out  12  feet  wide  from  Carver 
street  to  a  i>oint  about  half  way  along  the 
southerly  line  of  the  plaintiffs'  lot  and  5  feet 
wide  for  the  rest  of  the  distance.  Subse- 
quently the  passageway  was  widened  by  the 
grantors  to  12  feet  to  a  point  beyond  the  lot 
conveyed  to  Mr,  Williams  remaining  5  feet 
wide  for  the  rest  of  the  distance  easterly, 
and  was  extended  southerly  with  a  width  of 
15  feet  This  was  in  1844  or  thereabouts, 
and  the  way  has  remained  ever  since  as  thus 
laid  out.  At  the  time  when  the  southerly 
extension  of  the  way  was  laid  out  posts 
were  set  across  the  northerly  end  of  it  where 
It  joined  the  12-foot  way  nmnlng  east  and 
west  and  have  been  maintained  there  ever 
since.  The  southerly  extension  has  thus 
been  rendered  Inaccessible  to  teams  and  car- 
riages. A  brick  sidewalk  3  or  4  feet  wide 
was  built  by  abutters  along  the  nortlierly 
side  of  the  way  from  Carver  street  to  Its 
easterly  end,  and  Mr.  Williams  caused  a  post 
to  t>e  set  In  the  passageway  a  little  easterly 
of  the  west  line  of  his  lot  projected  southerly, 
and  midway  between  the  edge  of  the  side- 
walk and  the  southerly  line  of  the  way. 
From  the  time  when  this  post  was  set  until 
1892  when  the  premises  occupied  by  Mr.  Wil- 
liams were  altered  over  for  business  purpos- 
es a  post  has  been  maintained  by  Mr.  Wil- 
liams and  others  by  common  consent  for  the 
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purpose  of  preventlnK  teams  and  carriages 
from  nslng  tbe  way  beyond  the  point  where 
It  was  set  Mr.  Williams  and  others  caused 
the  way  to  be  paved  with  cobble  atones  from 
Carrer  street  to  the  post,  and  later  beyond 
that,  and  since  the  post  was  placed  there  the 
way  has  been  used  at  all  times  from  Carver 
street  to  the  post  for  teams  and  carriages 
by  and  with  the  consent  of  every  owner  and 
occupant  of  premises  abutting  on  Townsend 
Place.  In  1892  Mr.  Williams  removed  the 
post  Thereupon  another  post  was  put  there 
by  one  of  the  plaintiffs  In  the  cross-bill, 
which  was  also  removed.  A  gate  was  then 
erected  which  also  was  removed,  with  an- 
other gate  that  was  erected  In  Its  place. 
Then  this  bill  was  brought  by  the  plaintiffs 
In  November,  1892. 

The  plaintiffs  contend  first  that  they  and 
the  other  parties  to  this  litigation  have  un- 
der tbeir  respective  deeds  from  the  Tovra- 
send  heirs  the  right  to  use  the  passageway 
from  Carver  street  to  Its  easterly  end  on 
foot  and  with  teams  and  vehicles;  secondly, 
if  that  Is  not  so,  then  they  contend  that 
as  owners  of  the  fee  of  that  part  of  Town- 
send  Place  which  runs  easterly  from  Carver 
street,  to  which  they  have  acquired  title 
since  this  suit  was  begun,  they  have  a  right 
to  use  It  for  teams  and  vehicles  In  connec- 
tion with  their  adjoining  premises  fronting 
on  Boylston  street,  and  to  enjoin  the  defend- 
ants from  making  such  nse  of  It  The  de- 
fendants contend  that  the  plaintiffs  have  a 
right  of  way  only  6  feet  wide  for  foot  travel, 
and  they  seek  to  limit  the  plaintiffs  to  that 
and  to  enjoin  them  from  nslng  the  way  for 
teams  and  vehlcIeB,  It  appearing  that  such 
use  has  materially  Interfered  with  the  let- 
ting of  houses  on  the  southerly  extension  of 
Townsend  Place  for  residences,  or  rooms,  and 
has  caused  a  diminution  of  tbe  rents. 

[1]  We  think  that  the  decree  was  right 
and  should  be  affirmed.  The  lot  Is  describ- 
ed as  bounded  "sontberly  by  a  passageway 
not  less  than  five  feet  wide  leading  to  Carver 
street"  The  way  Is  described,  not  as  5  feet 
wide  and  no  more,  as  In  the  previous  convey- 
ances, but  as  "not  less  than  five  feet  wide," 
thus  limiting  tbe  minimum  but  not  the  max< 
Imnm  width.  The  same  language  occurs  lat- 
er In  the  deed.  If  the  grantors  bad  Intend- 
ed to  limit  the  grantees  to  a  passageway  5 
feet  wide  and  no  more  It  Is  difficult  to  un- 
derstand why  In  view  of  the  apt  language 
of  the  previous  conveyances  they  did  not  do 
so.  On  the  other  hand,  the  Indeflniteness  of 
the  way  granted  in  the  deed  Is  accounted  for 
by  the  fact  that  although  a  portion  of  the 
way  was  already  Indicated  on  tbe  surface  of 
the  earth  as  12  feet  wide,  the  grantors  had 
not  finished  laying  out  and  disposing  of  the 
rest  of  their  land,  and  might  well  prefer  to 
leave  the  final  width  of  the  way  undeter- 
mined while  guaranteeing  that  in  any  event 
it  should  not  be  less  than  5  feet  wide.    More- 


over the  right  of  passing  and  repassing  over 
and  upon  the  passageway  is  given  to  the' 
plaintiffs  "In  common  with  us  [the  grantors], 
our  heirs  and  assigns."  This  can  mean 
nothing  else,  it  seems  to  us,  than  that  the 
plaintiffs  are  to  have  the  right  of  passing 
and  repassing  over  the  way  as  finally  locat- 
ed by  the  grantors  whatever  the  width  might 
be.  While  In  a  sense  no  doubt  the  way  In 
question  was  Intended  as  a  substitute  for  tbe 
way  contemplated  in  the  previous  convey- 
ances. It  Is  plain,  we  think,  that  it  was  not 
Intended  that  It  should  be  limited  to  the 
same  width.  Moreover  It  could  not  ha^fe 
been  Intended  as  a  substitute  In  the  case  of 
Mr.  Williams,  since  the  5-foot  way  was  left 
open  from  his  premises  to  Carver  street 
and  no  release  was  required  from  him  as 
there  was  In  the  case  of  the  grantors  of  the 
two  lots  easterly.  [2]  The  setting  out  and 
maintenance  of  the  post  cannot  be  held,  we 
think,  to  have  affected  tbe  rights  of  the  par- 
ties. It  was  maintained  by  common  consent 
on  tbe  part  of  the  abutters,  and  when  such 
consent  was  withdrawn  by  one  or  more  of 
them  the  parties  were  left  to  thtir  rights  un- 
der their  deeds. 

We  think  that  the  case  comes  within  the 
principle  that  where  an  indefinite  way  has 
been  granted,  and  Is  either  at  the  time  or 
afterwards  by  the  common  consent  of  the 
grantor  and  grantee  practically  located  and 
determined,  and  as  thus  located  is  used  and 
acquiesced  In  by  all  parties  Interested  for 
a  long  term  of  years,  It  will  be  regarded  as 
the  way  Intended  to  be  granted  by  the  deed. 
Bannon  v.  Angler,  2  Allen,  128.  The  case 
differs  from  that  of  Stetson  v.  Curtis,  119 
Mass.  266,  relied  on  by  the  defendants,  for 
the  reason  that  In  the  present  case  it  Is 
manifest  that  tbe  whole  width  of  the  pas- 
sageway was  Intended  by  the  grantors  to  be 
used  as  a  way. 

Whether  the  plaintiffs  acquired  any  greater 
or  different  rights  In  regard  to  their  use  and 
the  use  by  others  of  the  passageway  by  their 
purchase  of  the  fee  of  It  from  what  they 
had  before.  It  Is  not  necessary  to  consider. 

Decree  affirmed  with  costs. 


(aw  Hasi.  24) 

COMMONWEALTH  ▼.   OASSIDY. 

(Supreme  Judicial  Oonrt  of  Masaachosetta. 

Suffolk.    May  18, 1911.) 

1.  GBnaitAi.  Law  (8  327*)  —  Buansw  of 
Pboof. 

The  burden  ia  upon  the  commonwealth  to 
prove  guilt 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  i  720;   Dec.  Dig.  i  327.»] 

2.  mWicipai.  Corporations  (§  707*)  — Use 
OF  Stbeets — Criminai.  Responsibilitt  — 
Automobile  Speeding  —  Pbosecution  — 
Burden  of  Proof. 

St  1909,  c.  634,  I  16,  makes  it  an  offense 
to  operate  an  automobile  at  a  speed  greater 
than  la  reasonable  and  proper,  having  regard  to 
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the  traffic  and  tbe  vae  of  tlie  way  and  safety 
of  the  public,  and  provideg  that  in  certain  lo- 
calities a  speed  exceeding  20  miles  an  hour  for 
the  distance  of  one-quarter  <if  a  mile  shall  be 
prima  facie  evidence  of  a  rate  of  speed  greater 
than  is  reasonable  and  proper,  and  contains  a 
similar  provision  as  to  a  speed  in  certain  other 
localities  exceeding  15  miles  an  hour  for  one- 
eighth  of  a  mile.  Held,  that  the  burden  is  on 
the  commonwealth,  in  a  prosecution  for  violat- 
ing the  statute,  to  show  that  the  speed  wag 
greater  than  was  reasonable  and  proper,  having 
regard  to  the  traffic,  etc.,  and  that  the  speed 
was  sach  as  to  make  a  prima  facie  case  under 
the  statute  did  not  change  the  burden;  but  the 
jury  should  give  due  weight  to  the  prima  facie 
case  in  connection  with  the  other  circumstanc- 
es, and  should  convict,  if  satisfied  that  tbe  speed 
was  greater  than  was  reasonable  and  proper. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1S18;  Dec.  Dig.  § 
707.*] 

3.  Mdwioipal  Cobpobations  (8  707*)— Dra  or 
Stbeets  —  Obiminal  Responsibiutt  — 
PBOSKcunoir— iNSTBucnoNS. 

In  a  prosecution  for  running  an  antomo- 
bile  in  a  thickly  settled  part  of  a  city  at  a  rate 
of  speed  greater  than  was  reasonable  and  prop- 
er, having  regard  to  the  traffic  and  safety  of  the 
public,  contrary  to  statute,  which  made  a  speed 
greater  than  15  miles  an  hour  prima  facie  neg- 
ligence, the  court  instructed  that,  if  a  speed 
greater  than  15  miles  an  hour  Is  maintained  In 
a  thickly  settled  part  of  the  city,  accused  was 
guilty  of  an  offense,  unless  the  conditions  re- 
quired a  greater  speed,  and  that  a  rate  of  speed 
might  be  maintained  undei  certain  circumstanc- 
es which  would  l>e  essential  to  the  safety  of 
persons  in  the  automobile  or  people  in  the 
street,  and  unless  that  were  shown  a  rate  high- 
er than  15  miles  an  hour  was  an  offense.  De- 
fendan't  requested  instructions  that  there  was 
no  absolute  speed  limit,  and  that  if  the  rate  was 
reasonable  or  proper,  having  regard  to  the  traf- 
fic, the  use  of  the  way,  and  safety  of  the  public, 
the  jury  should  find  for  defendant,  at  whatever 
speed  he  went,  and  if  he  operated  the  automo- 
bile at  a  speed  of  15  miles  an  hour  for  one- 
eighth  of  a  mile  in  a  thickly  settled  part  of  the 
city,  the  jury  should  find  for  defendant,  if  such 
speed  was  not  greater  than  was  reasonable  or 
proper,  having  regard  to  the  traffic,  tbe  use  of 
the  way,  and  the  public  safety.  Held,  that  the 
requested  instructions  should  have  been  given; 
those  given  not  being  in  accordance  with  the' 
requests  and  being  erroneous. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  707.*] 

4.  Municipal  Cobpobations  tt  707*)— Hioh- 
WATS— "Intebsecting  Wat.'' 

St  1900,  c.  534,  S  1,  which  defines  the 
meaning  of  various  terms  used  in  the  subse- 
quent sections,  providing  that  "intersecting 
way"  shall  mean  any  way  which  joins  another 
at  an  angle,  whether  or  not  it  crosses  the  oth- 
er, is  applicable  to  section  16,  which  makes  it 
an  offense  to  operate  an  automobile  at  a  greater 
rate  of  speed  on  certain  streets  than  is  reason- 
able and  proper,  having  regard  to  traffic,  etc., 
notwithstanding  section  33,  providing  that  sec- 
tion 16,  etc.,  shall  take  effect  July  1,  1909,  and 
that  the  act  except  as  otherwise  provided,  shall 
take  effect  on  December  1,  1909. 

[Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  i  707.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3724.] 

Exceptions  from  Superior  Coart,  Snffolk 
County;  William  Cashing  Walt,  Judge. 

Daniel  Cassidy  was  convicted  of  running 
big  automobile  In  violation  of  statute,  and 
he  excepts.     Exceptions  sustained. 


Tbe  defendant  requested  the  conrt  to  make 
the  following  rulings: 

"1.  There  is  no  absolute  or  fixed  speed 
limit  at  which  automobiles  may  be  operated 
In  this  commonwealth;  and  ix  the  jury  find 
that  tbe  rate  of  speed  was  reasonable  and 
proper,  having  regard  to  the  traffic,  use  of 
the  way  and  safety  of  tbe  public,  they  should 
find  for  the  defendant,  no  matter  at  what 
particular  rate  of  8X)eed  tbey  find  be  oper- 
ated. 

"2.  There  Is  no  evidence  In  this  case  of 
more  than  one  Intersecting  way  or  Intersec- 
tion of  ways  at  tbe  time  tbe  alleged  offense 
was  committed. 

"3.  If  the  Jury  find  that  the  defendant  op- 
erated an  automobile  at  a  rate  of  speed  in 
excess  of  16  miles  an  hour  for  one-elghtb 
mile  within  the  thickly  settled  part  of  tbe 
dty,  the  jury  should  find  for  the  defendant 
if  tbey  find  tbat  the  rate  of  speed  was  not 
greater  than  was  reasonable  and  proper  hav- 
ing regard  to  tbe  traffic,  the  use  of  the  way 
and  tbe  safety  of  tbe  pabllc." 

A.  C.  Webber,  Asst  Dlst  Atty.,  for  tbe 
Commonwealth.  Tblbodeau  &  Ellsworth,  for 
defendant 

HAMMOND,  J.  [1]  Tbe  offense  described 
in  St  1909,  c  634,  {  16,  and  (diarged  in  the 
complaint  against  the  defendant  was  that  of 
operating  an  automobile  "at  a  rate  of  speed 
greater  than  was  reasonable  and  prop^,  hav- 
ing regard  to  traffic  and  tbe  use  of  tbe  way 
and  the  safety  of  tbe  public" ;  and  this  was 
the  only  offense.  Of  course  the  burden  was 
upon  the  commonwealth  to  prove  bis  guilt 

Tbe  section  In  question,  after  creating  the 
offense,  goes  on  to  provide  that  In  certain 
localities  therein  described  "a  speed  exceed- 
ing twenty  miles  per  hour  for  the  distance 
of  a  quarter  of  a  mile"  shall  be  "prima  facie 
evidence  of  a  rate  of  speed  greater  than  is 
reasonable  and  proper,"  and  contains  a  sim- 
ilar provision  as  to  a  rate  of  speed  "exceed- 
ing fifteen  miles  per  hour  for  the  distance  of 
one-eighth  of  a  mile"  in  certain  other  local- 
ities. Shortly  stated  the  statute  forbids  tbe 
running  of  an  automobile  at  a  rate  of  speed 
greater  than  is  reasonable  and  proper,  and 
declares  what  rates  of  speed  shall  be  prima 
facie  evidence  of  the  rate  forbidden.  It  may 
be  remarked  In  passing  that  tbe  earlier  stat- 
utes expressly  prohibited  the  running  of  an 
automobile  at  a  rate  of  speed  exceeding  a 
certain  number  of  miles  per  hour  therein  spe- 
cified (St  1902,  C.  315,  {  1;  St  1903,  c.  478,  8 
8);  but  a  different  standard  of  speed  was 
adopted  in  St  1906,  c.  412,  re-enacted  in  tbe 
present  statute. 

[2]  Tbe  real  question  in  all  these  cases  now 
is  whether  the  speed  Is  greater  than  was  rea- 
sonable and  proper,  having  regard  to  traffic 
and  the  use  of  the  way  and  the  safety  of  the 
pnbUc,   tbe   burden   being   on   the   common- 
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wealth  to  show  that  It  was.  If  the  speed 
was  such  as  to  make  out  a  prima  fode  case 
for  the  prosecution,  still  the  burden  does  not 
change.  The  jury  are  to  give  due  weight  to 
the  prima  facie  case  taken  In  connection  with 
the  other  circumstances  disclosed  by  the  tes- 
timony whether  coming  from  witnesses  call- 
ed by  the  government  or  by  the  defendant, 
and  If  they  are  satisfied  that  the  speed  is 
greater  than  was  reasonable  and  proper,  hav- 
ing regard  to  traffic  and  the  'use  of  the  way 
and  the  safety  of  the  public,  they  should 
convict  the  defendant;  otherwise  they  should 
acquit  him.  And  hfflsce  in  some  cases  a  -de- 
fendant may  he  convicted  even  if  he  has  not 
exceeded  the  rate  named  in  the  prima  fade 
clauses  of  the  statute,  and  in  some  be  may 
be  acquitted  even  though  he  may  have  ex- 
ceeded It 

[3]  The  first  and  third  Instractions  request- 
ed by  the  defendant  contained  a  correct  state- 
ment of  the  law  so  far  as  respected  the  of- 
fense with  which  he  was  charged,  and  the 
defendant  was  entitled  to  have  them  given  In 
substance.  The  court  refused  to  give  them, 
but  upon  this  point,  after  stating  that  there 
was  no  controversy  but  that  the  place  where 
the  accident  occurred  was  In  the  thickly  set- 
tled portion  of  the  city  of  Boston,  Instructed 
the  Jury  as  follows:  "If  speed  greater  than 
15  miles  an  honr  is  maintained  In  such  a 
part  of  the  city,  then  the  person  is  guilty  of 
an  ofTense — onless  what?  That  is  to  say,  if 
the  government  has  made  that  out.  It  has 
made  out  its  case — Sinless  what?  Unless  the 
condition  at  the  time  required  a  greater 
speed.  Now  Is  there  any  evidence  here  show- 
ing that  a  greater  speed  would  be  required? 
Yon  can  see  that  a  rate  of  speed  might  be 
maintained  under  certain  circumstances 
which  would  be  essential  for  the  safety  of  the 
people  in  the  automobile,  or  for  the  safety  of 
other  people  in  the  street  Conditions  might 
arise  under  which  a  very  high  rate  of  speed 
would  necessarily  be  maintained  for  a  short 
time,  or  short  distance,  to  avoid  danger.  Un- 
less something  of  that  kind  appears,  a  rate 
higher  than  16  miles  an  hour  under  this 
statute  Is  an  offense.  If  you  are  satisfied 
from  the  evidence  that  the  speed  exceeded  15 
miles  an  hour,  you  must  find  a  verdict  for  the 
government,  nnlees  yon  are  satisfied  there 
were  special  reasons  existing  at  the  time 
which  required  a  greater  speed."  And  again, 
near  the  end  of  the  charge,  the  following 
language  is  used:  "The  question  is  essen- 
tially this  simple  thing:  Are  you  satisfied 
by  this  evidence  beyond  a  reasonable  doubt 
that  the  defendant  was  driving  his  car  at 
a  rate  of  speed  exceeding  15  miles  per  hour 
in  a  thickly  settled  part  of  the  dty  of  Boston 
where  there  were  intersecting  ways  and  for 
a  distance  of  an  eighth  of  a  mile?  If  he  was, 
and  there  were  no  circumstances  for  the  safe- 
ty of  the  public  or  traffic  in  the  road,  or  spe- 
cial  conditions  requiring  a  greater  rate  of 


speed,  yon  should  return  a  verdict  of  gnflty. 
If  you  are  not  satisfied  of  that  beyond  a  rea- 
sonable doubt,  or  are  satisfied  that  there 
were  special  drcumstances  reqalrlng  a  higher 
rate  of  speed,  then  he  is  entitled  to  a  verdict 
of  not  guilty." 

It  is  manifest  that  these  Instructions  are 
not  in  accordance  with  the  rulings  requested 
by  the  defendant,  which,  as  we  have  said, 
correctly  stated  the  law.  Upon  this  point  the 
defendant's  exceptions  must  be  sustained. 

[4]  The  second  Instruction  was  rightly  re- 
fused. The  first  section  of  St.  1909,  c.  534. 
contains  this  provision:  "  'Intersecting  way' 
shall  mean  any  way  which  Joins  another  at 
an  angle,  whether  or  not  It  crosses  the 
other."  This  provision  Is  found  in  the  sec- 
tion* which  defines  the  meanings  of  various 
terms  thereafter  used  in  the  suusequent  parts 
of  the  statute  and,  notwithstanding  the  pro- 
visions of  the  thirty-third  section  of  the  stat- 
ute, must  be  held  to  be  applicable  to  the  six- 
teenth section  whenever  the  latter  went  Into 
effect 

Kxceptions  snstalned. 
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RIVEBBANK  IMPROVEMENT  CO.  et  at  t. 
BANCROFT  et  aL 

(Supreme  Judicial  Court  of  Massachosetta. 
Suffolk.     May  22,  1911.) 

1.  Deeds  ((  170*)— Rkstbictions— Oonstbdo- 
TiON— Statutes  Construed  as  a  Pabi. 

A  restriction  as  to  the  use  of  real  prop- 
erty, contained  in  a  deed  dated  after  Rev. 
Laws,  c.  134,  {  20,  is  to  be  construed  as  if  the 
limitation  of  Testrictions  as  to  the  use  of  real 
property  to  a  term  of  30  years  bad  been  ex- 
pr'essly  made  a  part  thereof 

[Ed.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  H  535,  536;    Dec.  Dig.  i  170.*1 

2.  Deeds   (S  171*)— RestbictTons— Constbuo- 

IION   WITH  REFEBENCB   TO   TiME    WHEN    IM- 
POSED. 

The  restrictions  in  a  deed  as  to  the  use  of 
real  property  in  a  fine  resideifce  district,  limit- 
ing buildings  to  dwellings  and  the  usual  ont- 
bnlldinga  appurtenant  thereto,  and  prohibiting 
the  construction  of  any  stable,  are  to  be  con- 
strued as  including  only  such  bnildings  aa  were 
fairly  indicated  by  the  respective  words  at  that 
time. 

[Ed.  Note. — For  other  cases,  see  Deeds,  Oent 
Dig.  §9  537-542;    Dec.  Dig.  t  171.*] 

3.  Deeds    (§    171*)— Restbiction— Contbacts 
— '  'Stable'  '— Gabage. 

A  restriction  in  a  deed  of  property  in  a 
line  improved  residence  district,  intended  for 
the  benefit  of  the  grantor  and  bis  grantees,  de- 
clared that  "no  stable  of  any  kind,  private  or 
otherwise,  shall  be  erected  or  maintained  on 
any  portion  of  said  land,"  and  that  no  building 
erected  on  the  land  should  be  used  for  any 
manufacturing  or  mechanical  purpose.  HeU, 
that  a  bnilding  on  such  property,  used  by  de- 
fendants aa  a  garage  for  their  own  automo- 
biles, was  not  a  "stable,"  within  the  restric- 
tion. 

[Ed.  Note.— For  other  oases,  see  Deeds,  Cent 
Dig.  IS  537-542;    Dec.  Dig.  |  171.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  p.  6620.] 
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4.  Deeds  (|  171*)  —  Rbstbictiows  —  "ITsttai, 
Outbuildings  Apfubtbhant  Thbhkto"— 
Oabaob. 

A  de«d  of  property  intended  for  an  im- 
proved residence  district  contained  a  restric- 
tion, for  the  benefit  of  the  grantor  and  his 
grantees,  that  "no' buildings,  other  than  dwell- 
ing bouses  •  •  •  -with  the  usual  outbuild- 
ings appurtenant  thereto,"  should  be  erected  or 
used  upon  said  land.  Held  that,  construing 
the  restriction  with  reference  to  the  meaning 
of  the  language  at  the  date  of  the  deed,  a 
garage  or  storehouse  for  automobiles  was  not 
of  the  kind  described  as  the  "usual  outbuild- 
ings appurtenant  thereto,"  and  that  its  erection 
was  a  violation  of  the  restriction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  IS  537-M2;    Dec.  Dig.  {  171.*] 

6.  Deeds  (|  lTl*)—RE8TtBicnoNs— Validity. 
Restrictions  in  a  deed  of  property  intend- 
ed for  an  improved  residence  district,  that  "no 
buildings  other  than  dwelling  houses,  »  »  • 
with  the  usual  outbuildings  appurtenant  there- 
to, shall  be  erected,  placed  or  used  upon  the 
■aid  land,"  and  that  no  stable  of  any  Icind, 
private  or  otherwise,  shall  be  erected  or  main- 
tained on  an^  portion  of  said  land,  are  not  in- 
Talid  as  against  public  policy. 

TKd.  Note.— For  other  cases,  aee  Deeds,  Cent 
Dig.  {{  537-542;   Dec.  Dig.  f  171.*] 

6.  Deeds  (8  178*)  —  Restmctioiib  —  Pebsohb 
EiNTrrLED  TO  BENEnT  or  Restrictior. 

Where  deeds  of  land  intended  for  a  fine 
residence  district  contained  a  restriction  as  to 
the  use  tliereof,  declared  to  be  for  the  benefit 
of  the  grantor  and  his  grantees,  the  owners,  an 
owner  of  land  governed  by  such  restriction,  and 
his  grantor,  aiding  their  enforcement  for  the 
benefit  of  the  grantees,  are  entitled  to  maintain 
a  bill  for  relief  from  a  violation  of  such  re- 
striction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  S  543;   Dec.  Dig.  S  173.*] 

7.  Deeds  (§  176*)— Plbadinq  —  Bvidewce — 
Bbbacr  or  Restriction. 

Under  a  bill  for  relief  from  a  violation  of 
restrictions  as  to  the  use  of  land  by  maintain- 
ing a  garage,  evidence  that  it  had  been  used  as 
a  place  to  Iteep  vegetables,  windows,  etc.,  and 
to  freeze  ice  cream,  and  as  a  storeroom  for 
barrels,  etc.,  whether  contradictory  to  the 
pleading  or  not,  may  be  properly  considered  on 
the  question  of  the  Icind  of  relief. 

[Ed.  Note.— For  other  cases,  see  Deedb,  Cent. 
Dig.  8  546;    Dec.  Dig.  |  176.*] 

8.  Injunction  ({  62*)  —  Rkstbiction  as  to 
Use    of    Pbopebtt  —  Plkadinqs  — Relief 

.FBOU  Violation. 

AVhere  defendant,  in  violation  of  a  restric- 
tion contained  in  a  deed,  has  used  property  in 
an  improved  residence  district  for  a  garage,  he 
may  be  enjoined,  at  the  suit  of  those  entitled 
to  the  benefits  of  the  restriction,  from  continu- 
ing the  illegal  use  and  ordered  to  remove  the 
building  so  used,  unless  it  bi  used  for  a  pur- 
pose not  inconsistent  with  the  restriction. 

[Cd.  Note. — For  other  cases,  see  Injunction. 
Cent.  Dig.  U  124-127;   Dec.  Dig.  8  62.*] 

Bin  by  the  Rlverbanlc  Improvement  Com- 
pany and  others  against  Charles  F.  Bancroft 
and  others  to  restrain  a  violation  of  a  re- 
striction contained  in  a  deed.  Decree  for 
plalutiffs,  forbidding  the  use  of  a  building  as 
ft  garage  in  violation  of  the  restriction,  and 
for  its  removal  unless  used  for  a  purpose  not 
inconsistent  with  the  restriction. 


H.  M.  WllUams  and  Tbeo.  B.  Stevenson, 
for  plaintiffs.  Currier,  Rollins,  Young  & 
Pillsbury  and  R.  Y.  Fitzgerald,  for  defend- 
ants. 

HAMMOND,  J.  The -physical  facts  as  to 
the  size,  situation  and  construction  of  the 
building  In  question  are  not  in  dispute,  and 
the  defendants  admit  that  the  building  is  be- 
ing used  by  them  as  a  garage  for  their  own 
automobiles  and  that  unless  restrained  by 
legal  process  they  intend  to  continue  such 
use.  The  main  question  on  the  merits  ir 
whether  in  the  building  Itself  or  In  such  a 
use  of  it  there  is  anything  Inconsistent  witii 
any  of  the  restrictions  to  which  the  land  is 
subject 

Those  restrlcttons  were  Imposed  in  the 
deed  of  the  Riverbank  Improvement  Com- 
pany, hereinafter  called  tiie  company,  to 
George  Wheatland  (under  whom  the  defend- 
ants claim  by  mesne  conveyances),  dated 
Augnst  11,  1S99,  and  duly  recorded;  and  so 
far  as  material  to  the  question  before  us 
they  are  as  follows : 

"First.  No  buildings  other  than  dwelling 
houses  (which  word  shall  include  club  hous- 
es), with  the  usual  outbuildings  appurtenant 
thereto,  shall  be  erected,  placed,  or  used  up- 
on the  said  land.  Such  outbuildings  shall 
be  erected  only  on  the  southerly  side  of  said 
twenty-foot  street  or  way,  and  no  portion  of 
said  ontbuildlngs  shall  be  higher  Uian  eight 
feet  above  the  grade  of  the  street  in  front 
of  the  premises  hereby  conveyed.  No  stable 
of  any  kind,  private  or  otherwise,  shall  l>e 
erected  or  maintained  on  any  portions  of 
said  land.    •    •    * 

"Second.  No  building  erected  on  said  land 
shall  be  used  for  any  manufacturing  •  *  • 
or  mechanical  purposes. 

"Third.  No  building,  except  the  customary 
outhouses  to  dwellings,  shall  be  erected  or 
placed  upon  the  said  land,  the  exterior  walls 
of  which  shall  be  composed  of  any  other  ma- 
terial than  brick,  stone  or  iron.    •    *    * 

"Fifth.  No  buildli^s,  other  tlian  the  usual 
outbuildings  appurtenant  to  dwelling  houses, 
shall  t>e  erected  or  placed  on  said  land  north- 
erly of  a  line  parallel  with  and  distant 
seventy  feet  north  from  the  building  line  es- 
tablished in  the  [fourth]  restriction." 

The  plaintltCS  contend  that  the  first  restric- 
tion has  been  violated  in  two  respects,  name- 
ly, first,  that  the  building  is  not  of  the  kind 
described  as  the  "usual  outbuildings  appur- 
tenant" to  a  dwelling  house,  and,  second, 
that  it  is  a  stable  within  the  meaning  of  that 
word  as  used  in  the  restriction. 

It  beco&ies  necessary  to  look  Into  the  deed 
and  the  circumstances  under  which  it  was 
made.  About  1800  the  plaintiff  company  ac- 
quired title  to  a  large  parcel  of  land  and  laid 
it  out  In  building  lote.  Block  B,  of  which 
the  land  conveyed  in  the  above  mentioned 
deed  to  Wheatland  was  a  part,  contained  28 


•For  otlier  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Rep'r  inaexes 


Digitized  by 


Google 


218 


95  NORTHEASTERN  REPORTER 


(HasB- 


lots.  RestrlcttoDB  like  those  In  this  deed 
had  been  Imposed  by  the  company  in  the 
deeds  of  these  lots  except  that  in  the  deed 
of  lot  No.  1,  which  was  the  first  lot  convey- 
ed, the  clause  prohibiting  the  erection  or 
maintenance  of  a  stable  does  not  appear. 
The  deeds  were  all  in  one  standard  form, 
and  each  contained  a  recital  that  the  re- 
strictions "are  Intended  and  shall  be  for  the 
benefit  of  the  grantor  and  of  the  owner  or 
owners  from  time  to  time  of  all  the  land 
aforesaid  constituting  said  Block  B  shown 
on  said  plan,  and  none  other."  It  is  ap- 
parent from  the  form  of  the  deeds  and  from 
the  other  facts  shown,  that  the  company  in- 
tended that  this  territory,  sltaated  upon  the 
south  bank  of  the  Charles  river  and  at  some 
distance  from  the  business  section  of  the 
city,  should  be  a  fine  residential  district,  and 
that  it  took  great  pains  to  frame  the  deeds 
in  a  manner  calculated  to  make  this  Intent 
effectual  not  only  for  the  present  but  also 
for  the  future.  This  was  to  be  a  place  for 
dwelling  houses  and  the  "usual  outbuild- 
ings appurtenant"  thereto,  and  (with  the  ex- 
ception of  club  houses)  for  them  alone. 

[1,  2]  TTnder  the  law  existing  at  the  time 
those  restrictions  were  imposed  they  were 
to  have  force  only  for  30  years.  Rev.  Laws, 
c.  134,  S  20.  We  are  dealing  therefore  not 
with  restrictions  unlimited  as  to  use,  but 
limited  to  30  years,  and  the  deed  Is  to  be  con- 
strued as  if  the  term  of  30  years  had  been 
expressly  inserted  therein.  The  restrictions 
are  to  be  Interpreted  in  the  light  of  the  di^ 
cnrastances  existing  at  the  time  they  were 
imposed ;  and  the  words  "usual  outbuildings 
appurtenant"  (to  dwelling  houses)  as  well  as 
the  word  "stable"  are  to  be  construed  as 
Including  only  such  buildings  as  were  fair^ 
ly  indicated  by  the  respective  words  at  that 
time. 

nnder  this  rule  of  interpretation  Is  this 
building  a  stable?  In  Webster's  Dictionary, 
edition  of  1864,  a  stable  is  defined  as  "a 
house  or  building  for  horses  or  other  beasts" ; 
In  Webster's  edition  of  1903,  as  "a  house, 
shed  or  building  for  beasts  to  lodge  and  feed 
in,  especially,  a  building  or  apartment  with 
stails  for  horses,  as  a  horse  stable  or  cow 
stable" ;  and  in  the  edition  of  1910  In  prac 
tically  the  same  language;  In  the  Century 
Dictionary,  as  "a  building  or  an  indosnre 
in  which  horses,  cattle,  and  other  domestic 
animals  are  lodged,  and  which  is  furnished 
with  stalls,  troughs,  racks,  and  bins  to  con- 
tain their  food  and  necessary  equipments;  in 
a  restricted  sense,  such  a  building  for  horses 
and  cows  only ;  on  a  still  narrower  and  now 
the  most  usual  sense,  such  a  building  for 
horses  only";  In  the  Standard  Dictionary, 
edition  of  1895,  as  a  "building  or  part  of  a 
building  set  a])art  for  lodging  and  feeding 
horses  or  cattle,  especially  one  fitted  with 
stalls,  fastenings,  etc.,  also  often  for  storing 
hay  or  putting  up  vehicles;  sometimes  si)e- 
dflcally  carriage-stable,  cow-stable,  eta"    In 


36  Cyc.  812,  and  in  26  Am.  ft  Eng.  Encyc.  of 
Law,  page  154,  it  is  defined  as  "a  house,  shed 
or  building  for  beasts  to  lodge  and  feed  in." 
See  also  Dugle  v.  State,  100  Ind.  259. 

[3]  While  it  is  true,  as  stated  by  the  plain- 
tiffs, that  in  the  Standard  Dictionary,  edi- 
tions of  1895  and  1908,  a  stable  Is  defined 
as  a  building  often  used  for  putting  up  ve- 
hicles, and  that  In  the  Standard  and  Century 
Dictionaries  a  garage  is  defined  as  "a  stable 
for  motor  cars"  and  "a  building,  as  a  stable, 
for  the  storing  of  automobiles  or  other  horse- 
less vehicles,"  we  nevertheless  think  that  the 
word  "stable"  as  commonly  used  and  under- 
stood at  the  time  of  the  imposition  of  those 
restrictions,  especially  when  contrasted  with 
other  buildings  usually  appurtenant  to  a 
dwelling  house,  carried  the  idea  not  only  of 
a  building  but  also  the  presence  of  domestic 
animals  like  horses  or  cattle  as  its  occu- 
pants, and  that  such  is  the  meaning  of  this 
word  in  the  restriction.  Accordingly  it  must 
be  held  that  the  building  is  not  a  stable  with- 
in the  meaning  of  the  restriction.  And  ttiis 
is.  so  even  if,  as  argued  by  the  plaintiffs,  m 
garage  is  as  objectionable  as  a  stable. 

[4]  The  next  question  Is  whether  the  build- 
ing is  of  the  kind  which  was  usually  appur- 
tenant to  dwelling  houses  at  the  time  the 
restriction  was  imposed.  If  it  is  not,  then 
its  erection  was  in  violation  of  the  restric- 
tion. It  is  to  be  twme  tn  mind  that  we  are 
dealing  with  a  proposed  residential  district, 
of  a  high  grade,  and  that  tliis  district  is  not 
in  a  country  town,  but  in  a  city,  a  district 
to  l>e  divided  into  building  lots  and  to  be 
covered  substantially  with  dwelling  houses. 
Whatever  buildings  were  usually  needed  and 
occupied  as  aids  to  the  use  of  the  dwelling 
houses  might  be  erected  and  occupied  as 
such  aids.  At  the  time  these  restrictions  were 
put  on,  the  garage  was  not  the  kind  of  build- 
ing usually  appurtenant  to  a  dwelling  house. 
Its  erection  was  a  violation  of  the  restric- 
tion. 

[S]  It  is  urged  by  the  defendants  that  the 
restriction  is  against  public  policy,  and  that 
consequently  a  court  of  equity  will  not  lend 
its  aid  in  its  enforcement ;  and  they  cite  some 
cases  where,  because  the  restrictions  have 
been  against  public  policy  or  were  whimsical 
and  tended  to  place  an  unreasonable  hin- 
drance to  the  use  of  land,  equity  has  refused 
to  interfere.  But  this  case  Is  clearly  distin- 
guishable. The  automobile  is  a  large  ma- 
chine, and  it  is  noisy,  especially  when  start- 
ing. The  odor  of  gasoline  by  which  many 
of  them  are  propelled  is  penetrating  and  dls- 
agreealrie;  and  there  can  be  no  doubt  that 
the  noises  and  odors  attendant  upon  the  care 
and  action  of  such  machines,  especially  when 
stored  so  near  to  dwelling  houses  as  in  this 
case,  may  be  annoying  to  a  person  desiring  a 
quiet  home.  If,  in  these  days  of  noise  and 
bulging,  Intrusive  activities,  a  man  who  has 
been  tn  confusion  all  day  desires  to  have  -a 
home  where,  awake  or  asleep,  he  can  pass 
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his  bours  in  qutet  and  repose,  there  la  no 
reason  of  public  policy  why,  If  he  can  get 
It,  he  should  not  have  It.  Nor  Is  there  any 
reason  why  provision  should  not  be  made  for 
a  collection  of  such  homes  in  close  proximity 
to  each  other.  No  citation  of  authorities  is 
needed  to  show  that  in  this  commonwealth 
such  a  restriction  is  reasonable  and  not 
against  public  policy. 

[6]  It  is  further  urged  that  the  plaintlffij 
have  shown  no  right  to  prosecute  this  bill. 
But  tills  position  Is  untenable.  Plllsbury, 
one  of  the  plaintiffs.  Is  an  owner  of  land  for 
the  benefit  of  which  the  restrictions  were 
Imposed,  and  the  company  which  Imposed  the 
restrictions  may,  even  If  no  longer  an  owner, 
appear  to  aid  In  their  enforcement  for  the 
benefit  of  their  grantees. 

[7]  The  final  question  respects  the  relief 
to  be  granted.  It  is  urged  by  the  defendants 
that  the  building  itself  does  not  In  any  way 
conflict  with  the  restrictions;  that  neither 
In  size,  location  nor  in  the  materials  of  which 
It  is  constructed  does  It  violate  the  restric- 
tions, and  that  the  only  violation  consists  in 
its  use.  And  hence  they  say  that  the  decree 
should  not  order  the  removal  of  the  building, 
but  only  forbid  its  use  as  a  garage.  While 
It  appeared  that  the  building  was  erected 
principally  for  the  automobile,  yet  it  also 
appeared  that  It  has  been  "used  as  a  place 
to  keep  vegetables,  double  windows,  blinds, 
and  other  minor  household  things,  and  was 
80  Intended  to  be  used  at  the  time  of  its  erec- 
tion" ;  that  "It  has  also  been  used  as  a  place 
[in  which]  to  freeze  ice  cream  and  do  other 
email  household  things";  and  that  "during 
the  summer  barrels  and  other,  things  about 
the  yard  are  locked  up  there."  Whether  or 
not,  as  claimed  by  the  plaintiffs,  these  facta 
are  contradictory  of  the  pleadings,  there  can 
be  no  doubt  that  they  may  be  properly  taken 
Into  consideration  on  the  question  of  the 
kind  of  relief.  It  further  appears  that  the 
building  is  not  a  nuisance  and  does  not  ob- 
struct the  view  from  the  windows  of  the 
houses  In  Block  B. 

[t]  Even  If  the  defendants  should  be  or- 
dered to  take  this  building  down  upon  the 
ground  that  It  was  originally  constructed  for 
a  use  inconsistent  with  the  restriction,  it  la 
manifest  that  they  might  immediately  erect 
one  exactly  its  duplicate  for  the  purposes  for 
which,  as  above  stated,  it  was  intended  to 
be  used  In  part  and  has  been  so  used.  But 
it  is  to  be  noted  that  the  restriction  forbade 
the  erection  of  the  building  for  a  garage 
as  well  as  Its  use  for  that  purpose. 

Under  these  circumstances  we  think  Jus- 
tice will  be  done  by  a  decree  which  will  sim- 
ply compel  the  defendants  to  cease  the  ille- 
gal use,  and  further  to  remove  the  building 
unless  It  be  used  for  a  purpose  not  incon- 
sistent with  the  restriction.  '  There  should 
be  a  decree  for  the  plain  tiffs  forbidding  the 
use  of  this  building  as  a  garage  or  a  store- 


house for  an  automobile,  and  for  Its  removal 
unless  It  be  used  for  a  purpose  not  Incon- 
sistent with  the  restriction;    and  for  costs. 
So  ordered. 


(20»  Mass.  8) 
lAVIN  V.  JONES  et  aL 
(Supreme  Judicial  Court  of  MaBsachusetta. 
Suffolk.    May  18,  lOU.) 

Master  awd   Servant  (|  114*)— Injvrt  to 
Servant— Defective  Preuises. 

An  employ^  was  called  on  to  use  a  plank 
as  a  way  of  entrance  into  and  exit  from  a 
house.  The  employer  took  no  pains  to  see 
whether  the  plaok  was  suitable,  and  the  em- 

Jiloy€,  while  in  the  exercise  oi  due  care,  was  in- 
ured by  defects  in  it    Held,  that  the  employer 
was  guilty  of  actionable  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  20Q;   Dec  Dig.  i  114.»] 

Exceptions  from  Superior  Court,  Suffolk 
County;    Edgar  J.  Sherman,  Judge. 

Action  by  James  Lavln  against  Leander  El. 
H.  Jones  and  another.  There  was  a  verdict 
for  plaintiff,  and  defendants  bring  excep- 
tions.    Overruled. 

J.  P.  Magenis  and  J.  Wentworth,  for 
plaintiff.  J.  J.  Mansfield  and  J.  J.  Gearin, 
for  defendants. 

HAMMOND,  J.  This  case  Is  dose;  but 
on  the  evidence  we  think  the  Jury  might 
legally  find  that  the  defendants  hired  the 
plaintiff  to  work  in  or  about  the  house,  that 
in  the  course  of  his  employment  he  would 
be  called  upon  to  use  the  plank  In  ques- 
tion as  a  way  of  entrance  into  and  exit 
from  the  house  and  that  the  defendants  had 
impliedly  adopted  the  plank  as  fit  for  that 
purpose  and  expected  and  intended  that  the 
plaintiff  should  so  use  it  They  might  fur- 
ther find  that  the  defoidants  so  expecting 
and  intending  took  no  pains  whatever  to  see 
whether  the  plank  was  suitable  for  that  pur- 
pose; that  the  plank  was  not  suitable,  and 
in  failing  to  take  proper  care  in  this  re- 
spect the  defendants  were  negligent  In  the 
performance  of  a  duty  they  owed  to  the 
plaintiff,  that  the  plaintiff  was  In  the  exer- 
cise of  due  care,  and  that  the  accident  was 
attributable  solely  to  this  negligence  of  the 
defendants. 

Upon  such  findings  there  was  a  case  for 
the  plaintiff. 

Inceptions  overruled. 


(ZOt  Mass.  IM) 

SHAWMUT  COMMERCIAL  PAPER  CO.  ▼. 

BRIGHAM  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    May  18, 1911.) 

Exceptions,  Bill  or  ({  48*)— Notice  of  E^- 
ING — SumciENCT. 

Under  Superior  Court  Rules  1906.  rules 
27.  44,  providing  that  a  notice  required  by  the 
rules  shall  be  in  writing,  and  that  exceptions 
shall  be  filed  and  notice  hereof  given  to  the  ad- 
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Terse  party,  the  gtvlni;  of  an  oral  notice  to  conn- 
Bel  of  the  adverse  party  on  the  day  of  the  filing 
of  a  bill  of  exceptions,  and  the  furnishing  him 
on  the  same  day  of  an  unsigned  copy  of  the  bill, 
do  not  amount  to  a  written  notice,  and  the  bill 
is  properly  dismissed. 

[Ed.  Note.— For  other  caaea,  see  Exceptions, 
Bill  of.  Cent  Dig.  S  77 ;   Dec.  Dig.  S  48.*] 

Exceptions  from  Superior  Court,  SaffoUc 
County;   J.  B.  Richardson,  Judge. 

Action  by  the  Shawmut  Commercial  Paper 
Company  against  Percy  H.  Brigham  and  an- 
other. There  was  a  verdict  for  plaintiff,  and 
defendants  brought  exceptions,  and  the  court 
dismissed  the  bill  of  exceptions,  because  not 
fllcd  in  time,  and  defendants  except  Excep- 
tions overruled. 

G.  W.  Ford  and  B.  M.  Schwarzenberg,  for 
plaintiff.  R.  B.  Young  and  E.  L  Smith,  for 
defendants. 

MORTON,  J.  Tills  is  an  action  to  recover 
upon  a  promissory  note.  The  plaintiff  liad  a 
verdict  and  the  defendant  alleged  exceptions. 
The  time  for  filing  the  exceptions  was  ex- 
tended and  on  the  last  day  a  bill  of  excep- 
tions was  duly  filed.  Two  days  after  the 
plaintiff  moved  to  dismiss  them  on  the  ground 
that  the  defendants  had  given  it  no  sufficient 
notice  of  the  filing  of  the  same.  The  court 
ruled  as  matter  of  law  that  the  motion  should 
be  allowed  and  dismissed  the  exceptions.  The 
defendants  duly  excepted,  and  the  question 
Is  whether  as  matter  of  law  the  motion  was 
rightly  allowed. 

Rule  44  of  the  Superior  Court  Rules,  es- 
tablished 190Q,  provides  that  "exceptions  al- 
leged *  *  *  in  a  civil  case  shall  be  re- 
duced to  Writing  and  filed,  and  notice  thereof 
given  to  the  adverse  party.  •  *  » "  Rule 
27  provides  that  "a  notice  required  by  or 
given  In  pursuance  of  these  rules  shall  be  in 
writing.  •  •  • "  The  only  notice  given  of 
the  filing  of  the  exceptions  was  an  oral  no- 
tice to  counsel  for  the  plaintiff  on  the  day  of 
the  filing  and  the  furnishing  him  on  the  same 
day  with  an  unsigned  copy  of  the  bill  of  ex- 
ceptions. This  plainly  did  not  constitute  a 
written  notice.  Broomfleld  t.  Sheeban,  190 
Mass.  585,  77  N.  E.  625.  There  was  nothing 
which  constituted  a  waiver  or  could  be  found 
to  constitute  a  waiver  of  the  written  notice. 

Exceptions  overruled. 

(209  Mam.  208) 

BBBBNSON  v.  BUTCHER  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.     May  19,  1911.) 

1.  Master  and   Sijbvant  (S  278*)— Actions 

FOB     iNjnEIES — VEBDIOT    AND     FlNDINO»— 

SUITICIENCT. 

In  an  action  for  injuries  to  a  servant,  evi- 
dence held  sufficient  to  support  a  finding  that  a 
horse  furnished  by  the  defendants  for  use  by 
the  servant  was  vicious,  and  that  its  viciousness 
was  Isnown  to  defendants. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dec.  Dig.  f  278.*] 


2.  Mastek  and  Sebvaitt  (f  109*)— Maetteb's 

LlABIUTT— HOBBES   AND    VEHJCLES. 

Where  a  master  furnishes  to  a  servant  for 
use  in  his  employment  a  horse  known  to  be 
vicious,  without  any  warning  to  the  servant  as 
to  the  character  of  horse,  there  is  negligence  on 
the  part  of  the  master,  and  for  an  injury  to  the 
servant  proximately  caused  thereby  he  is  lial>I<>. 
[E}d.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  f  204 ;    Dec.  Dig.  §  109.*] 

3.  Masteb  and  SebvaRt  (§  289*)— Action  fob 
Injubies — Question  for  Juby— Contribu- 
TOBT  Neolioence  OF  Sebvant  Injcbed. 

In  an  action  against  a  master  for  injuries 
to  a  servant,  resulting  in  death,  held,  that  the 
question  whether  the  deoeafed  was  in  the  ex- 
ercise of  due  care  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  289.*] 

4.  Masteb  and  Sebvant  (}  288*)— Action  fob 
Injubies— Question  tob  Jubt— Assmcp- 
TION  of  Risk. 

In  an  action  against  a  master  for  Injuries 
to  a  servant,  resulting  in  denth.  held,  that  the 
question  whether  the  deceased  bad  assumed  the 
risk  was  for  the  jury. 

iEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  t  288.*) 

5.  Master  and  Servant  (J  129*)— Pboxtmatb 
Cau8s>— Nexji-ioencb  op  Third  Person- 
Joint  Liabilitt. 

A  master,  liable  for  an  Sniury  to  a  serv- 
ant in  consequence  of  having  furnished  to  the 
servant  a  vicious  horse  for  use  in  his  employ-' 
ment,  is  not  relieved  from  neplisence  because 
the  neglijfence  of  another  contributed  to  the 
servant's  injury ;  that  being  a  case  of  joint  lia- 
bility. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $  257;    Dec.  Dig.  §  129.*] 

Exceptions  from  Superior  Court,  Suffolk 
County  ;   Robert  O.  Harris,  Judge. 

Action  by  Pauline  Berenson,  administra- 
trix, against  Frank  Butcher  and  others,  ex- 
ecutors. Judgment  for  plaintiff,  and  defend- 
ants bring  exceptions.    Exceptions  overruled. 

Daniel  H.  Coakley,  Bernard  Berenson,  and 
Francis  P.  Garland,  for  plaintiff.  Nathaniel 
N.  Jones,  for  defendants. 

MORTON,  J.  0]  There  was  evidence  tend- 
ing to  show  that  the  horse  was  vicious 
and  was  known  to  the  defendants  to  be  so. 
It  could  have  been  found  that  the  horse  Iiad 
run  away  at  least  twice  before  while  the 
defendants  bad  it,  under  circumstances  sim- 
ilar to  those  In  this  case;  that  it  was  nerv- 
ous and  liable  to  Jump;  and  that  the  sta- 
bleman had  had  to  hold  It  for  men  to  get  in- 
to the  team.  One  of  the  witnesses  testified, 
without  objection,  that  he  was  afraid  of  it, 
and  another,  with  whom  the  horse  ran  away, 
testified  that  he  told  Mr.  Brereton,  one  ot 
the  defendants,  since  deceased,  that  it  had 
run  away  and  he  wanted  to  change  it  The 
same  witness  also  testified  that  he  did  not 
regard  the  horse  as  safe.  In  addition  to  this 
the  administratrix,  the  widow  of  the  deceas- 
ed, testified  that  In  an  interview  with  Mr. 
Brereton  after  the  accident  be  spoke  of  the 
horse  as  "a  bad  horse;  a  crazy  horse;"  and 
said  that  he  had  told  Mr.  Butcher,  another 
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one  of  tbe  defendants,  also  since  deceased, 
that  they  "ought  to  get  rid  of  the  horse." 
This  evidence  warranted  a  finding  that  the 
horse  was  vicious  and  that  the  defendants 
knew  It 

[21  It  was  undisputed  that  the.  plalntltTt 
Intestate  was  In  the  employ  of  the  defend- 
ants and  that  the  horse  was  furnished  to  him 
by  them  to  be  used  In  their  business.  There 
was  evidence  tending  to  show  that  he  did  not 
know  that  the  horse  was  vicious  and  that 
the  defendants  gave  him  no  warning  or  in- 
formation as  to  the  character  of  the  horse. 
Their  failure  to  do  so  could  have  l)een  found 
to  constitute  negligence  on  their  part  (I/ynch 
▼.  Richardson,  163  Mass.  160,  39  N.  B.  801, 
47  Am.  St  Rep.  444),  and  to  have  been  the 
proximate  cause  of  the  accident 

[3.41  Whether,  taking  all  of  tbe  circum- 
stances into  account,  the  deceased  was  in 
the  exercise  of  due  care,  and  whether  he  as- 
sumed the  risk  of  Jumping  from  the  wagon 
as  be  did  were  plainly  questions  for  the 
Jury.  Warren  v.  Boston  &  Maine  R.  R.,  163 
Has&  484,  40  N.  E.  895;  Nlsbet  v.  Wells, 
76  S.  W.  120.  25  Ky.  I^w  Rep.  511. 

rei  There  was  nothing  to  show  that  Apple- 
ton  knew  that  it  was  dangerous  to  attempt 
to  feed  the  horse  on  the  rond  by  taking  the 
hrldle  off.  and  even  if  he  did  know  It  and 
bis  reKllpence  contributed  to  the  accident  the 
defendants  would  not  be  relieved  thereby. 
It  would  he  simply  a  case  of  joint  tort-feasors. 

Exceptions  overruled. 

(209   Mass.  184) 

LOUGBH  et  al,  ▼.  WILKIB  et  al. 

(Supreme  Jadicial  Court  of  Massachusetts. 

Suffolk.     May  19,  1911.) 

1.  Wnxs  (S  712*)— RiOHTS  OF  Legateks— Db- 

VIBB   TO  AlTBSTINa    WrTNBSS— "BBNEFIOIAL 
IdCGACT." 

Under  Rev.  Lawg,  c.  135,  I  3,  which  pro- 
vides that  a  beneficial  devise  or  le^cy  to  a  sub- 
scribing witness  shall  be  void,  unless  there  are 
three  other  competent  subscribing  witnesses  to 
such  will,  a  legacy  to  one  of  the  three  wit- 
nesses to  a  codicil  of  all  money  left  by  testa- 
trix to  another  legatee,  after  tbe  death  of  that 
legatee  and  the  payment  of  her  funeral  expens- 
es, ete.,  is  a  "beneficial  legacy,"  and  void. 

[B<d.  Note.— For  other  cases,  see  Wills,  CSent. 
Dig.  {  1693;    Dec.  Dig.  {  712.» 

For  other  definitions,  see  Words  and  Phrases. 
voL  1,  p.  748.] 

2.  Wii.i.8  (g  712*)— RiOHTS  OF  LiBGATEB— De- 
vise TO  Attesting  Witness— Devise  fob 
Maintenance— Beneficial  Lkgaot. 

Under  Rev.  Laws,  c.  135,  jf  3,  a  legacy  of 
vaones  to  one  of  three  subscribing  witnesses  to 
a  codicil,  to  be  "held  in  trust  by  my  executors, 
tbe  income  to  be  paid  her  as  they  think  best 
for  her  support,  the  principal  not  to  be  used  un- 
less necessary,"  is  a  "beneficial  legacy,"  and 
void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1694;  Dec.  Dig.  {  712.*] 

3.  Wn-M  (J  476*)— CoNSTBucTioN— Will  and 
Codicil. 

In  a  construction  of  a  codicil,  to  determine 
whether  a  legacy  therein  Is  invalid  as  a  bene- 


ficial legacy,  the  legacy  Is  to  be  considered  by  it- 
self, withont  reference  to  the  fact  that  it  might 
be  of  less  value  than  that  contained  in  the  orig- 
inal will  would  he,  should  such  will  go  into  ef- 
fect unchanged. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8  997;   Dec.  Dig.  §  476.*] 

Petition  by  Amanda  M.  Lougee  and  others, 
as  executors,  against  Annie  B.  H.  Wllkle  and 
others,  for  instructions  as  to  the  disposition 
of  personal  property  under  a  will.  Property 
ordered  to  be  equally  divided  between  the 
defendant  legatees. 

Henry  A,  Smith,  for  appellants.  Samuel 
H.  Hollls,  for  respondents. 

KNOWIiTON,  C.  J.  This  Is  a  petition  filed 
in  the  probate  court  for  instructions  as  to  the 
disposition  of  the  property  now  remaining  in 
tbe  hands  of  the  petitioners  as  executors  of 
the  will  of  Martha  J.  Webster,  late  of  Boston, 
deceased.  By  tbe  ninth  clause  of  the  will 
all  tbe  residue  of  the  estate  Is  given  to  such 
of  four  persons  named,  as  shall  be  living  at 
the  time  of  the  probate  of  the  will.  Of  these 
persons,  Katie  J.  Gerry  and  Annie  B.  H. 
Wllkle  were  the  only  ones  living  at  the  time 
referred  to.  If  there  were  no  other  provision 
appearing  upon  the  subject,  the  residue'  would 
be  divided  equally  between  them. 

[1]  Tbe  second  codicil  of  the  will  of  tbe 
testatrix  contains  this  clause:  "All  money 
left  by  me  to  my  sister,  Annie  B.  H.  Wllkle, 
shall  be  held  In  trust  by  my  executors,  the 
Income  to  be  paid  her  as  they  think  best,  for 
ber  support,  the  principal  not  to  be  used  un- 
less necessary.  All  money  left  her  by  me, 
after  her  death  shall  go  to  Katherlne  J.  Ger- 
ry, after  her  funeral  expenses  are  paid  and 
her  name  carved  on  the  monument  and  a 
marker  placed  on  her  grave."  Two  of  the 
three  witnesses  to  this  codicil  were  Annie  E. 
H.  Wilkie  and  Katherlne  J.  Gerry.  R.  L.  C 
135,  S  3,  Is  as  follows:  "A  beneficial  device  or 
legacy  which  is  made  In  a  will  to  a  subscrib- 
ing witness  thereto,  or  to  the  husband  or  wife 
of  such  witness,  shall  be  void  unless  there 
are  three  other  competent  subscribing  wit- 
nesses to  such  will."  The  question  Is  as  to 
each  of  the  two  legacies  In  this  clause,  wheth- 
er it  la  a  beneficial  legacy  within  the  meaning 
of  the  statute.  As  to  the  legacy  to  Katherlne 
3.  Gerry,  no  question  Is  made.  It  Is  bene- 
ficial, and  therefore  void. 

[2]  The  legacy  to  Annie  B.  H.  Wllkle  Is 
beneficial  In  Its  character.  It  provides  for 
her  an  income  for  ber  support,  in  the  discre- 
tion of  tbe  executors,  Including,  If  need  be, 
the  principal  sum  which  It  was  Intended  that 
she  should  take  under  the  residuary  clause 
when  the  original  will  was  made.  [3]  The 
question  arises  whether  this  falls  short  of 
being  a  beneficial  legacy  because  it  may 
be  of  less  value  to  her  than  that  contain- 
ed in  the  original  will  would  be,  if  that 
were  left  to  go  into  effect  unchanged.  We 
are  of  opinion  that  this  legacy  Is  to  be  con- 
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sldered  by  Itself,  wlthont  reference  to  the 
fact  that  the  testatrix  had  contemplated  her 
receiving  another  legacy  under  a  will  which 
had  not  taken  effect,  but  was  rctvocable  at 
any  time  prior  to  the  death  of  the  testatrix. 
This  provision  purported  to  give  and  secure 
to  the  legatee,  something  valuable.  Whether 
it  was  less  valuable  or  more  valuable  than 
something  else  that  she  might  have  received 
If  a  former  wlU  was  left  unchanged,  was  Im- 
material. It  was  a  beneficial  legacy  which 
came  within  the  terms  of  the  statute,  and 
was  void. 

The  result  is  that  the  provision  of  the 
original  vrlll  remains  unchanged  by  this  pro- 
vision, and  the  property  in  the  hands  of  the 
executors  is  to  be  divided  between  these  two 
legatees  in  equal  shares. 

So  ordered. 


(209  Mans.  IS) 

MONAHAN  y.  WIIiUAM  W.  BABCOCK  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  18,  1911.) 

CoNTBAcrrs  ({  221*)— Building  Contbact*— 

CONBTBUCTION— LlABIUTT  OF  PABTIES— PaT- 

UENT. 

A  contract  between  a  lender  of  money  on 
building  coDstruction  mortgages  and  a  builder 
provided  that  the  plaster  payment  should  be  due 
when  the  buildine  should  be  plastered  and  skim- 
med and  all  windows  in  and  blinds  hung.  The 
lender  accepted  an  order  to  pay  for  plastering 
and  skimming,  and  agreed  to  pay  it  when  the 
plaster  payment  should  become  due,  as  per  con- 
struction agreement  The  lender  refused  to  pay, 
on  tlie  ground  tiiat  only  general  window  frames 
wlthont  sashes  or  glass  had  been  put  in,  and 
that  windows  fitted  with  sashes  and  glass  ready 
for  use  were  intended  by  the  phrase  "all  win- 
dows in."  Held,  that  the  lender  was  not  liable 
on  his  conditional  acceptance,  because  the  plas- 
ter payment  was  not  due  under  the  contract. 

[Eld.  Note. — For  other  cases,  see  Contracts, 
Dec.  Dig.  §  221.»] 

Exertions  from  Superior  Court,  Suttolk 
County;    Marcus  Morton,  Judge. 

Action  by  Michael  J.  Monahan  against  the 
William  W.  Babcock  Company.  There  was 
a  verdict  for  defendant,  and  plaintiff  brings 
exceptions.    Overmled. 

This  is  an  action  of  contract.  In  which 
plaintiff  seeks  to  recover  $496  and  Interest 
on  an  order  drawn  on  defendant,  a  cori)ora- 
tlon  engaged  in  lending  money  on  construc- 
tion mortgages.  The  order  read  as  follows: 
"Please  pay  to  Michael  J.  Monahan  $496  for 
plastering   and   skimming   house  on   lot   A 

•  •  •  out  of  the  plaster  payment  on  your 
mortgage  loan  •  •  •  when  the  same 
shall  become  due."  The  acceptance  of  the 
order  was  as  follows:  "We  accept  the  above 
order  and  agree  to  pay  the  same  on  the  fol- 
lowing conditions  only:  When  the  plaster 
payment  shall  become  due  on  lot  A  *  *  * 
as    per    construction    mortgage    agreement 

•  ♦  •  we  will  pay  Michael  J.  Monahan 
the  sum  of  $496." 


JosI   F., 
plaintiff, 
ant 


Ja&  B.  &  D.  T.  O'Connell,  for 
Bates,  Nay  ft  Abbott,  for  defend- 


HAMMOND,  J.  The  acceptance  of  the 
draft  was  conditional  and  the  condition  was 
that  the  plaster  payment  should  be  due.  Did 
that  payment  ever  become  due?  By  the  con- 
tract between  the  builder  and  the  defendant 
it  was  to  be  due  "when  said  building  shall 
be  plastered  end  skimmed  and  all  windows 
In  and  blinds  hung." 

All  that  the  builder  erer  did  as  to  the 
windows  was  to  make  the  openings  and  put 
in  the  general  frames  without  the  sashes  or 
glass.  The  plaintiff  contended  and  Introduc- 
ed evidence  in  support  of  the  contention  that 
windows  were  "in"  when  the  holes  were 
made  and  the  general  frames  were  Inserted. 
But  there  was  some  conflict  in  the  evidence: 
The  defendant  did  not  seem  to  rely  upon  the 
fact  that  the  blinds  were  not  hung,  because 
awnings  were  to  be  nsed  and  blinds  In  such 
case  would  not  be  needed,  but  insisted  that 
the  part  of  the  contract  which  related  to  the 
windows  had  not  .been  performed. 

The  court  before  whom  the  case  was  tried 
without  a  Jury  found  as  a  fact  that  the  spec- 
ified contract  had  not  been  complied  with, 
and  found  generally  for  the  defendant;  and 
the  case  is  before  us  upon  the  plaintiff's  ex- 
ceptions to  those  findings. 

The  house  to  be  constructed  was  situated 
in  Brookline,  and  we  understand  was  to  be 
a  dwelling  house.  It  is  unnecessary  to  re- 
dte  the  evidence  in  detail.  It  is  sufficient 
to  say  that,  whatever  may  be  the  meaning 
of  the  word  "window"  in  certain  connec- 
tions, the  evidence  warranted  a  finding  that 
the  phrase  "all  windows  In,"  when  taken  In 
connection  with  the  phrase  "blinds  hung," 
and  all  being  a  part  of  a  clause  In  the  con- 
tract for  the  erection  and  completion  of  a 
dwelling  bouse,  meant  windows  fitted  with 
sashes  and  glass  ready  for  use  as  completed 
windows. 

Exceptions  overmled. 


(an  Maw.  152) 

BUCJKI^BT  V.  DOW  PORTABLE  BLBO- 
TRIC  (X). 

(Supreme  Judicial  Conrt  of  Massachusetts. 
Norfolk.    May  19,  1911.) 

Master  and  Servant  (J  190*) — Injubies  to 
Servant — Supebinterdent. 

Where  plaintifTs  intestate  asked  defendant's 
snperintendent,  D.,  if  he  was  going  over  to  the 
old  factory,  and,  on  receiving  an  aiBrmatlve  re- 
ply, said  he  would  go  along,  and  D.  assented, 
and  drove  the  antomobile,  and  as  it  was  passing 
around  a  curve  plaintiff's  intestate  was  thrown 
out  and  injured,  assuming  that  D.  might  have 
been  found  to  be  a  superintendent,  within  the 
meaning  of  the  employer's  liability  act  (Rev. 
Iaws,  c.  106,  §  71;  St.  1909,  c.  514,  S  127),  the 
negligent  act  complained  of  must  have  been  per- 
formed in  exercise  of  the  superintendence,  in 
order  that  defendant  may  be  liable,  and  the  act 
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of  driving  the  car  was  not  miperintendence,  but 
mannal  labor,  the  causal  neglieence  not  lying  in 
determiniog  to  take  the  automobile,  bat  in  the 
way  it  was  run,  and  this  lestine  on  tlie  personal 
volition  of  the  driver;  and  in  doing  thig  D.  was 
merely  a  fellow  servant  with  intestate,' and  not 
one  in  anthority  over  him,  and  the  defendant  is 
not  liable,  under  St.  1900,  c.  236. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Dec  Dig.  S  190.*] 

Bxceptiona  from  Superior  Court,  Norfolk 
County. 

Action  by  Dinah  Bnckley,  adminiatratrix, 
against  the  Dow  Portable  Electric  Company. 
Case  transferred  from  the  snperlor  court  on 
plalntUTs  exceptions.  Judgment  for  defend- 
ant. 

Chas.  H.  Sprague  and  Everett  W.  Craw- 
ford, for  plaintiff.  John  W.  McAnamey,  for 
defendant 

RUGG,  J.  This  Is  an  action  under  the  em- 
ployer's liability  act  (Rev.  Laws,  c.  106,  |  71 ; 
St  1909,  a  614,  t  127)  to  recover  for  the 
death  of  the  plaintUTs  Intestate  while  at 
work  for  the  defendant  alleged  to  have  been 
caused  by  the  negligence  of  Alvab  Dow,  a 
Buperintendent  of  the  defendant  The  only 
negligence  claimed  was  the  careless  opera- 
tion and  overspeedlng  of  an  automobile. 

The  circumstances  of  the  accident  were 
these :  The  defendant  was  moving  from  one 
factory  to  another,  and  for  this  purpose  had 
used  an  automobile  truck.  The  plaintiff's  in- 
testate, being  at  the  new  factory  and  desir- 
ing to  go  to  the  old,  asked  Alvah  Dow  if  he 
was  going  over,  and  on  receiving  an  affirma- 
tive reply  said  he  would  go  along  too.  Dow 
assented.  Four  persons,  so  far  as  appears 
without  direction  from  anybody,  got  on  the 
car,  although  there  were  only  two  seats,  and 
some  baskets  were  In  it  upon  one  of  which 
the  plaintiff's  intestate  seated  himself.  Dow 
drove  the  automobile.  As  it  was  passing 
rapidly  aroimd  a  curve  on  the  Journey  to  the 
old  factory  over  a  rough,  bad  place  in  the 
highway  near  a  railroad  track,  one  wheel 
struck,  a  projecting  water  gate,  the  plain- 
tiff's intestate  was  thrown  and  received  mor- 
tal injuries.  Either  the  speed  of  the  au- 
tomobile, or  the  failure  to  avoid  obstructions 
In  the  way,  or  both,  contributed  to  the  acci- 
dent Assuming  that  Dow  might  have  been 
found  to  be  a  superintendent  within  the 
meaning  of  the  employer's  liability  act  the 
negligent  act  complained  of  must  have  been 
performed  in  the  exercise  of  superintendence 
In  order  that  the  defendant  may  be  liable. 
The  driving  of  the  car  was  not  superin- 
tendence, but  manual  lalior.  Although  re- 
quiting a  considerable  degree  of  skill,  discre- 
tion and  alertness,  it  involved  no  element  of 
supervision  or  overseeing  of  others.  If  the 
direction,  which  Dow  gave  to  himself  to  run 
the  machine  from  one  factory  to  the  other, 
be  treated  as  an  act  of  superintendence,  the 
details   of   the   execution  of  the   order   as 


to  speed  from  moment  to  moment  precise 
course  up<^n  the  roadway  and  avoidance  of 
projections  or  other  obstacles  were  neces- 
sarily within  the  control  of  the  operator  of 
the  car  in  the  performance  of  bis  duty  as 
operator.  The  causal  negligence  was  not  in 
determining  to  take  the  automobile,  but  in 
the  way  and  place  in  which  it  was  run. 
This  rested  upon  the  independent  personal 
volition  of  the  driver.  In  doing  this  Dow 
was  merely  a  fellow  servant  with  the  plain- 
tiff's intestate,  and  not  one  in  authority  over 
him  or  any  one  else.  Under  the  law  the  de- 
fendant is  not  responsible  in  damages  for 
this  conduct  so  far  as  it  affects  a  fellow 
laborer.  The  case  falls  within  the  class  Illus- 
trated by  Siarrlsln  v.  8.  Slater  Sc  Son  Co., 
203  Mass.  258,  89  N.  B.  B29;  Brlttain  t. 
West  End  St  Ry.,  168  Mass.  10,  46  N.  B.  Ill ; 
Riou  V.  Rockport  Granite  Co.,  171  Mass.  162, 
BO  N.  E.  S26 ;  Flemmlng  v.  Elston,  171  Mass. 
187,  50  N.  B.  531;  Fitzgerald  v.  Boston  ft 
Albany  R.  R.,  156  Mass.  293,  81  N.  B.  7; 
Whltaker  v.  Bent  167  Mass.  688,  46  N.  B. 
121 ;  McPbee  v.  New  Eng.  Structural  Co.,  188 
Mass.  141-144,  74  .N.  E.  803;  Hoffman  v. 
Holt  186  Mi^ss.  672,  72  N.  E.  87 ;  and  Joseph 
V.  Geo.  O.  Whitney  Co.,  177  Mass.  176,  68  N. 
E.  639.  Mooney  v.  B.  F.  Smith  Co.,  206 
Mass.  270,  91  N.  B.  126,  is  distinguishable 
In  Its  facts. 

There  appears  to  have  been  a  full  and  fair 
trial,  and,  as  no  ground  of  liability  on  the 
part  of  the  defendant  is  shown,  under  the 
terms  of  the  exceptions  and  St  1909,  c.  286, 
Judgment  is  to  be  entered  for  the  defendant 

So  ordered. 


PARNALIi  T. 


(20B  Mass.  ISU 
PAINB  et  aL 


(Supreme  Jndidal  Conrt  of  MassachnsettiL 
Norfolk.    May  19,  1911.) 

Bbokkbs  (S  38*X— Corfokatb  Stock— Corveb- 

SIOIT. 

The  court  found  that  plaintiff,  having  a 
substantial  balance  to  his  credit  in  the  hands  of 
B.  &  Co.,  stockbrokers  in  New  York,  directed 
them  to  subscribe  for  500  shares  of  the  itock  of 
a  copper  company  at  $8  per  share;  that  B.  ft 
0>.,  having  an  arrangement  for  the  exchange  of 
business  with  defendants,  brokers  in  Boston,  the 
accounts  being  separately  kept  directed  them 
to  make  the  subscnption,  whicn  they  did,  charg- 
ing B.  ft  Co.'s  account  with  $4,()00  and  credit- 
ing the  same  with  the  subscription,  receiving 
temporary  receipts  for  the  money  paid,  to  be 
surrendered  in  exchange  for  the  stock  when  is- 
sued ;  and  that  thereafter  B.  &  Co.  directed  their 
Bceton  bankers  to  pay  defendants  $5,000  on  ac- 
count which  was  done,  this  being  more  than  the 
value  of  plaintiff's  stock  so  purchased,  but  mucli 
less  than  the  debit  balance  of  defendants'  ac- 
count with  B.  &  C!o.,  who  charged  plaintiff's  ac- 
count with  the  ^ce  o(  the  stock  and  closed  the 
account  by  sending  him  a  <Aeck  for  the  balance 
due ;  and,  becoming  Insolvent  before  receiving 
the  stock  from  defendants,  the  latter  sold  the 
stock  OS  the  property  of  B.  ft  Co.  and  credited 
the  proceeds  against  their  account.  Held  that 
the  evidence  authotizing  a  finding  of  such  facts 
in  an  action  by  plaintiff  against  defendants  for 
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conTCtsion  of  the  stock,  a  findins  for  plaintiff 
was  justified. 

[Ed.  Note.— Fop  other  cases,  see  Brokers,  Dec 
Dig.  !  38.*] 

Report  from  Superior  Court,  Norfollc  Coun- 
ty; John  H.  Hardy,  Judge. 

Action  by  Christopher  G.  Parnall  against 
William  A.  Paine  and  others.  On  report  to 
the  Supreme  Judicial  Court.  Judgment  for 
plalnUtr. 

Bates,  Nay  &  Abbott,  for  plaintiff.  C.  EL 
Helller  and  W.  P.  Evarts,  for  defendants 
Paine,  Webber  &  Co. 

ENOWLTON,  a  J.  This  ease  was  heard 
by  a  Judge  without  a  jury  and  there  was  a 
finding  for  the  plaintiff  upon  a  count  for  the 
conversion  of  500  shares  of  stock  of  the 
North  Lake  Copper  Company.  It  is  reported 
upon  the  question  whether  there  was  any 
evidence  to  warrant  the  finding. 

The  plaintiff,  a  resident  of  Jackson,  Mich., 
had  an  account  with  A.  O.  Brown  &  Co., 
stockbrokers,  doing  tmsiness  in  New  York 
City,  upon  which  there  was  a  substantia]  bal- 
ance to  his  credit  Through  their  branch  of- 
fice in  Detroit,  Mich.,  where  he  had  been  ac- 
customed to  do  business  with  them,  he  or- 
dered them  to  subscribe  for  500  shares  of 
the  capital  stock  of  the  North  Lake  Mining 
Company  on  his  account  There  was  an  ar- 
rangement between  this  firm  and  the  de- 
fendants, who  were  stockbrokers  in  Boston, 
that  the  defendants  should  do  all  the  busi- 
ness of  A.  O.  Brown  ft  Co.  In  Boston,  and 
A.,0.  Bro^t-n  &  Co.  should  do  all  the  defend- 
ants' business  in  New  York,  A.  O.  Brown 
&  Co.  sent  an  order  to  the  defendants  to 
make  this  subscription  at  the  otUce  of  the 
corporation  in  Boston,  and  after  getting  a 
response  that  the  subscription  had  been  made 
and  that  the  account  of  A.  O.  Brown  &  Co. 
had  been  charged  $4,000  on  account  of  it,  they 
charged  this  amount  to  the  plaintiff  and 
credited  his  account  with  the  400  shares  of 
stock,  and  closed  the  account  by  sending  him 
a  check  for  the  balance  due  him.  Previously, 
on  the  same  day,  they  had  sent  a  telegram 
to  the  defendants,  which  was  duly  received, 
but  not  answered.  Inquiring  whether  the 
$4,000  paid  for  the  stock  In  full.  Later,  on 
the  same  day,  they  sent  another  telegram  to 
the  defendants,  asking  to  have  the  stock 
transferred  to  the  plaintiff  and  shipped. 
The  stock  was  subscribed  for  at  ?8  per  share 
and  was  paid  for  in  full  by  the  defendants, 
who  received  temporary  receipts  for  their 
payment  which  were  to  be  surrendered  and 
exchanged  for  stock  certificates;  but  this 
exchange  conld  not  be  made  ontU  Septem- 
ber 8th.     Under  the  custom  of  brokers,  no  I 


commission  was  charged  by  the  defendants 
for  this  service. 

The  findings  of  the  Judge  were  made  upon 
a  statement  of  agreed  facts  which  included 
long  extracts  from  the  book  accounts  be- 
tween the  parties,  from  which  Inferences 
might  be  drawn  in  regard  to-thelt  course  of 
dealing  and  the  effect  of  their  transactions. 
Two  separate  accounts  were  kept  by  each 
party,  one  relating  to  the  transactions  of  the 
defendants  in  Boston  on  the  order  of  A.  O. 
Brown  &  Co.,  and  the  other  relating  to  the 
transactions  of  A.  O.  Brown  ft  Co.  in  New 
York,  on  the  order  of  the  defendants. 

The  Judge  was  warranted  in  finding  that 
these  accounts,  and  the  transactions  refer- 
red to  in  them,  were  Intended  to  be  dealt 
with  Independently,  as  each  party  would 
deal  with  such  an  account  for  any  other 
party  who  was  not  a  broker,  for  whom  he 
was  doing  business  and  who  had  no  other 
account  with  him.  The  two  accounts  were  to 
be  considered  together  at  the  close  of  their 
transactions.  The  Judge  might  also  find  that 
there  was  a  substantial  balance  In  favor  of 
A.  O.  Brown  &  Co.  on  August  19th,  and  im- 
mediately before  and  after  that  date,  upon 
the  account  to  which  this  transaction  belong- 
ed. In  the  agreement  under  which  the  two 
firms  of  brokers  were  acting,  there  was  an 
arrangement  for  providing  margins  as  se- 
curity for  liabilities,  and  It  was  stipulated 
that  payment  should  be  made  in  cash  for 
purchases  of  stock  at  less  than  $10  per  share. 
On  August  20tb,  the  day  after  this  order 
was  given,  A.  O.  Brown  &  Co.  caused  their 
bankers  in  Boston  to  pay  the  defendants 
$5,000  on  account,  and  the  Judge  might  find 
that  this  payment  was  understood  by  the 
parties  as  covering  the  price  of  this  stock. 
He  might  find  that  the  defendants,  after  the 
last  telegram  from  A.  O.  Brown  ft  Co.  relat- 
ing to  the  transaction,  and  especially  after 
the  payment  of  the  $5,000  In  cash,  were  hold- 
ing this  stock  as  fully  paid  for  and  belong- 
ing to  the  plaintiff,  although  there  had  been 
no  formal  transfer  to  him  and  the  regular 
certificates  of  stock  could  not  be  Issued  on- 
tU  September  8th. 

The  controversy  arises  from  the  fact  that 
A.  O.  Brown  &  Co.  failed  a  few  days  later, 
having  in  their  hands  a  large  amount  of 
property  that  had  been  advanced  by  the  de- 
fendants as  margins  on  their  transactions  In 
New  York.  The  defendants  then  sold  the 
500  shares  of  stock  in  the  North  Lake  Cop- 
per Company  and  retained  the  proceeds  and 
applied  them  In  part  payment  of  their  claim 
against  A.  O.  Brown  ft  Co.  We  are  of  opin- 
ion that  there  was  ample  evidence  to  war- 
rant a  finding  for  the  plaintiff. 
Judgment  on  the  finding. 
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KUPBIi  et  »1.  ▼.  OHIO  OIL  C50.  et  «L.* 
(No.  21,873.) 

(Supreme   Cofnrt  of  Indiana.     May  23,  1911. 

On  Petition  to  Recall  Opinion,  Jane  2, 

1911.) 

1,  Appeal  awd  BmoB  (i  1078*)— Waivkb  ot 
Assignments. 

Tlie  assignment  of  error  to  the  sustaining 
of  certain  demurrers  is  under  the  rules  of  the 
Supreme  Court  deemed  waived;  appellant's  brief 
neither  statini^  any  proposition  or  point  or  cit- 
ing authority  in  support  thereof^ 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror,  Cent.  Dig.  {{  4256-4261;  Dec.  Dig.  § 
1078.*] 

2.  Mines  and  Minxbals  (|  47*)  — Lite  Es- 
tates (8  12*)— Oil  and  Oas— Rights  of  Re- 
tebsioneb  and  lifb  tenant. 

Though  oil  and  gas,  which  may  underlie 
real  estate,  do  not  become  the  absolute  property 
of  the  owner  of  the  land  till  he  has  discovered 
them  by  exploration  and  mining  his  land,  and 
reduced  them  to  his  possession,  this  does  not 
modify  the  general  common  law  that  the  owner- 
ship of  the  fee  of  the  surface  of  the  land  carries 
wiUi  it  the  right  to  the  minerals 'beneath,  and 
the  consequent  right  to  extract  them,  which 
right  is  exclusively  in  the  owner  of  the  fee,  to 
the  exclusion  of  the  life  tenant  in  possession, 
who  consequently  can  grant  no  such  right  to 
another. 


3.  Waste  (§  8*)— Oii/— Action  vor  Waste. 

Not  only  may  the  owner  of  the  fee  of  land 
enjoin  one  to  whom  he  has  given  no  right  from 
taking  oil  from  land,  but,  such  an  one  having 
taken  it  without  his  knowledge,  he  may  sue  him 
for  damages  for  waste. 

[Ed.  Note. — For  other  cases,  see  Waste,  Cent 
Dig.  I  11;    Dec.  Dig.  i  8.*] 

4.  Wastte  (|  12»)— Action  bt  Revebsiorbk. 

Action  for  damages  for  waste  may  be  main- 
tained by  the  reversioner  against  a  stranger. 

[EM.  Note.— For  other  cases,  see  Waste,  Cent 
Dig.  II 12,  21-23;  Dec.  Dig.  \  12.»] 

6.  Waste  (J  15*)— Natube  of  Remedy— Ac- 
count. 

If  past  waste  be  of  such  a  character  that 
an  action  at  law  for  damages  will  not  give  ade- 
quate relief,  equity  will  give  the  remedy  of  ac- 
count, even  if  an  injunction  may  not  be  had. 

[E!d.  Note.— For  other  cases,  see  Waste,  Cent. 
Dig.  II  16-18;   Dec.  Dig.  |  15.*] 

6.  ArrEAL  and  Errob  (|  824*)— Obal  Abou- 
MENT — Application. 

Under  Supreme  Court  rule  26  (65  N.  B.  vi), 
oral  ar^ment  shonld  be  requested  by  written 
application  within  the  time  allowed  for  Gling 
briefs,  otherwise  the  court,  in  Its  discretion,  will 
refuse  the  application. 

[E3d,  Note.— For  other  cases,  see  Appeal  and 
BSrror,  Dec.  Dig.  |  824.*] 

Appeal  from  Circuit  Court,  Jay  County; 
J.  F.  La  Follette,  Judge. 

Action  by  Martin  L.  Rnpel  and  others 
against  the  Ohio  Oil  Company  and  others. 
From  an  adverse  judgment,  plaintiffs  appeal. 
Reversed,  with  Instructions. 

See,  also,  172  Ind.  300,  88  N.  E.  508. 

S.  A.  Whipple  and  Emerson  McGrlff,  for 
appellants.    Simmons  &  Dalley,  for  appellees. 


COX,  J.  The  appenantB,  Martin  L.  Rupd, 
Isaac  Rupel,  Jacob  Rupel,  and  Sarah  Fieldfl, 
are,  together  with  appellees  James  Rnpel  and 
Rachel  Artvrine,  the  owners  in  remainder  as 
tenants  in  common,  each  owning  a  one-sixth 
interest,  of  certain  lands  In  Jay  county. 
Appellee  Mary  Rnpel,  their,  mother,  is  the 
owner  in  possession  of  the  life  estate  in 
these  lands.  As  such  life  tenant  in  posses- 
sion, she,  without  the  remaindermen  join- 
ing therein,  aonght  to  grant  to  the  assignor 
of  the  appellee  the  Ohio  Oil  Company,  by 
contract  in  writing  executed  January  20, 
1891,  the  exclusive  right  to  enter  upon  these 
lands  and  explore  for,  and  to  remove  there- 
from, the  oil  and  gas  found.  Their  contract 
contained  the  nsnal  stipulations  for  cash 
payments  and  for  royalties,  to  be  paid  by 
the  explorer  to  Mary  Rnpel,  the  life  tenant, 
the  right  to  lay  pipes  for  oil  and  gas  lines 
and  the  obligation  to  bury  them,  and  to  pay 
damages  for  injuries  to  timber  and  crops,  to 
leave  the  fences  and  drains  in  as  good  condi- 
tion as  found,  and  to  so  locate  wells  as  to 
protect  buildings  on  the  premises.  The  ap- 
pellee the  Ohio  Oil  Company,  as  the  as- 
signee of  this  contract,  entered  upon  the 
lands  thereonder  January  1,  1902;  drined 
wells,  and  removed  large  quantities  of  oil 
np  to  the  time  this  action  was  brought  Sep- 
tember 5,  1906.  The  appellants  brought  this 
action  by  complaint  In  two  paragraphs 
agralnst  appellee  oil  company  to  recover  dam- 
ages in  the  nature  of  waste  of  their  Inherit- 
ance. They  joined  Mary  Rupel,  the  life  ten- 
ant, and  James  Rupel  and  Rachel  Artwine, 
their  cotenants,  as  defendants  to  answer  as 
to  their  interests,  if  any,  In  and  to  the  oil 
removed  or  to  the  proceeds  from  the  sale  of 
it  The  first  paragraph  set  out  in  substance, 
amongst  other  things,  the  source  of  the  ap- 
pellants' title  at  length,  the  status  of  Mary 
Rupel  as  life  tenant,  that  of  James  Rupel 
and  Rachel  Artwine  as  that  of  cotenants  of 
plaintiffs,  the  execution  of  the  contract  by 
the  life  tenant  granting  the  right  to  one 
Wolf  to  explore  the  lands  for  oil  and  gas,  the 
assignment  of  the  same  to  the  Ohio  Oil  Com- 
pany, the  knowledge  of  the  Oil  Company  of 
the  status  of  Mary  Rnpel  and  of  appellants 
when  the  contract  was  executed  by  her  and 
at  the  time  of  their  entry,  the  entry  upon 
the  premises  by  the  oil  company,  the  drilling 
of  wells  thereon,  and  removal  by  It  there- 
from of  many  thousands  of  barrels  of  oil ; 
that  the  execution  of  the  contract,  the  as- 
signment, and  the  entry  by  the  oil  company 
and  removal  of  the  oU  were  without  the 
knowledge  or  consent  of  appellants ;  that  the 
oil  company  liad  not  accounted  to  or  paid 
appellants  for  the  oil  or  any  part  of  It,  but 
converted  and  appropriated  It;  that,  by  rea- 
son of  the  wrongful  talcing  of  the  oil  from 
the  land,  the  reversion  of  appellants  was 
greatly  injured  and  reduced  In  value,  and 
great  waste   thereof   committed   by   the  oil 
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<!ompany.  niere  was  In  conclaslon  a  prayer 
for  judgment  against  the  oil  company  in  the 
sum  of  $100,000. 

The  second  paragraph  was  similar  in  Its 
allegations  of  facts,  except  that  the  source 
of  title  was  not  set  out  in  full,  nor  was  the 
contract,  and  the  conclusion  was  that  appel- 
lants had  demanded  an  accounting,  settle- 
ment, and  payment  of  the  oil  company  for 
the  oil  80  taken  before  the  bringing  of  the 
action,  which  was  refused,  and  that,  by  rea- 
son of  the  appropriation  of  the  oil  as  alleged, 
appellants  had  been  damaged  by  the  oil  com- 
pany, and  by  reason  thereof  it  was  Indebted 
to  appellants  in  the  sum  of  $100,000,  for 
which  Judgment  was  demanded.  A  separate 
demurrer  for  want  of  facts  by  the  oil  com- 
pany was  sustained  to  each  paragraph  of 
the  complaint,  as  were  joint  demurrers  for 
the  same  cause  by  the  other  three  defend- 
ants, and  plaintiffs,  refusing  to  plead  fur- 
ther, appeal  from  the  Judgment  thereupon 
rendered  against  them.  Errors  are  properly 
assigned  on  the  rulings  of  the  trial  court  on 
these  demurrers. 

[1]  Appdiants'  counsel  have  not  stated  in 
t&eir  brief  any  proposition  or  point  or  cited 
authority  in  support  of  their  assignment  of 
error  that  the  court  erred  in  sustaining  the 
demurrers  of  Mary  Rnpel,  James  Rnpel,  and 
Rachel  Artwine,  and  therefore,  under  the 
rules  and  decisions  of  this  court,  this  assign- 
ment is  deemed  waived,  and  will  not  be  con- 
sidered. 

[2]  It  remains  only  to  determine  whether 
the  complaint  or  either  paragraph  stated  a 
cause  of  action  against  the  Ohio  Oil  Com- 
pany. It  is  the  contention  of  counsel  for  ap- 
pellees that  it  is  within  the  rights  ot  a  life 
tenant  to  make  a  valid  contract  to  permit  the 
search  of  the  substance  of  the  estate  for  oil 
and  to  profit  therefrom  when  found.  This 
contention  is  based  on  what  seems  to  be  the 
settled  rule  in  this  state  that  oil  and  gas 
which  may  underlie  the  real  estate  do  not 
become  the  absolute  property  of  the  owner 
of  the  land  until  he  has  discovered  them  by 
exploration  and  mining  his  land  and  reduced 
them  to  his  dominion.  This  is  so  because  of 
their  supposed  wandering  and  vagrant  char- 
acter. But  this  rule  of  property  does  not  in 
any  way  modify  the  general  common  law 
that  the  ownership  of  the  fee  of  the  surface 
of  the  earth  carries  with  it  the  right  to  the 
minerals  beneath,  and  the  consequent  right 
to  extract  them.  This  right  is  exclusive  in 
the  owner  of  the  fee.  The  life  tenant  In 
possession  has  no  such  right,  and,  not  having 
it,  he  cannot,  of  course,  grant  it  to  another. 
16  Cyc.  625;  Ohio  Oil  Company  v.  Indiana, 
177  U.  S.  190,  20  Sup.  Ct.  576,  44  L.  Ed.  729. 

[3]  Where  oil  nnderlies  the  surface  of 
land,  it  cannot  be  denied  that  for  the  time 
it  is  physically  a  part  of  it  To  recover  it 
from  the  earth  requires  an  assault  on  the 
integrity  of  the  estate  like,  if  different  in 
degree,  to  the  taking  of  other  minerals,  and 
when  recovered  from  the  earth,  it  is  as  much 


property  as  any  other  mineral  In,  or  on,  or 
underlying  the  land  when  severed  from  its 
physical  connection  with  the  earth  it  be- 
comes personal  property  as  other  minerals 
do.  The  owner  of  the  fee  alone,  or  one  to 
whom  he  has  granted  the  right,  may  invade 
the  substance  of  the  inheritance  to  take  one 
as  well  as  the  other.  He  may  prevent  one 
not  entitled  from  taking  one  from  the  estate 
as  well  as  the  other,  or,  where  the  waste  or 
trespass  has  been  committed,  he  has  his  rem- 
edy in  the  ona  case  as  well  as  the  other.  27 
Cyc.  629,  630.  In  the  case  of  Richmond  Nat- 
ural Gas.  Co.  v.  Davenport  (1905)  87  Ind. 
App.  25,  76  N.  E.  625,  it  was  held  that  the 
owner  of  the  fee  might  enjoin  the  life  tenant 
in  possession  and  her  lessee  from  drilling 
for  and  removing  oil  and  gas  from  the  estate 
as  waste.  In  that  case  it  was  said:  "It  ia 
settled  by  numerous  decisions  that  the  nat- 
ural gas  or  the  petroleum  which  may  be  un- 
der the  surface,  and  not  reduced  to  the  actu- 
al possession  of  any  person,  constitutes  a 
part  of  the  land,  and  belongs  to  the  owner 
thereof  in  such  a  sense  that  he  has  the  ex- 
clusive right  by  operations  upon  bis  land  to 
reduce  such  mineral  substance  to  possession 
and  use  and  enjoyment  and  to  grant  the 
privilege  of  doing  so  to  other  persons, 
though,  until  so  reduced  to  possession,  the 
mineral  substance  Is  subject  to  be  taken  by 
any  other  person  by  proper  operations  upon 
his  own  land,  and  that  a  person  in  possession 
who  has  such  exclusive  right  in  particular 
land,  as  owner  of  the  land  or  as  lessee  or 
grantee  with  the  privilege  of  extracting  such 
minerals,  may  by  injunction  prevent  opera- 
tions for  such  purpose  by  others  who  have 
not  rightfully  acquired  the  privilege  from 
the  owner  of  the  land  in  fee.  The  taking  of 
these  minerals  by  a  stranger  by  means  of 
wells  made  without  right  for  such  purpose 
constitutes  a  trespass,  damages  for  which 
cannot  be  definitely  measured.  And  the  tak- 
ing by  one  lawfully  in  possession  of  the  sur- 
face, with  right  to  enjoy  the  income  and 
profits,  but  not  the  owner  of  the  fee  and  not 
having  received  from  such  owner  the  iwlvi- 
lege  so  to  take  the  minerals — that  is,  by  a 
tenant  of  the  land  for  years  or  for  life — con- 
stitutes waste."  It  has  been  held  in  this 
state  that  one  who  has  been  granted  by  the 
owner  of  the  fee  the  exclusive  right  to  take 
oil  and  gas  from  the  land  may  enjoin  the 
invasion  of  the  right  by  a  stranger.  Indian- 
apolis Natural  Gas  Co.  v.  Kibbey  (1893)  135 
Ind.  357,  35  N.  BJ.  892 ;  Consumers'  Gas  Co. 
v.  American,  etc.,  Co.  (1903)  162  Ind.  393,  68 
N.  E.  1020 ;  American,  etc,  Co.  v.  Tate  (1904) 
33  Ind.  App.  504,  71  N.  B.  189.  It  must  nec- 
essarily follow  that  a  like  remedy  would  be 
available  to  the  owner  himself. 

It  is  practically  conceded  by  counsel  for 
appellee  that  every  owner  of  the  fee  has 
such  a  right  In  and  control  over  the  oil  and 
gas  underlying  his  land  that  the  preventive 
remedy  of  injunction  is  his,  but  contend 
that,  if  he  fails  to  deny  access  by  the  use 
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of  it,  be  cannot  assert  a  right  to  compensa- 
tion after  the  oil  and  gas  tias  been  wrong- 
fully removed.  This  must  lead  to  a  posi- 
tion unmaintainable:  That  an  owner  who 
is  present  and  has  knowledge  of  a  threaten- 
ed injury  to  his  estate  may  prevent  the  in- 
Jury,  while  an  owner  absent  with  no  knowl- 
edge of  a  threatened  injury  until  after  it 
has  been  fully  accomplished  is  remediless. 
The  statement  of  the  proposition  is  in  it- 
self a  refutation  of  its  soundness.  The  law 
is  otherwise,,  and  has  long  been  so.  An- 
ciently in  England  by  the  common-law  and 
early  statutes  the  remedies  for  waste  were 
the  writ  estrepement  and  prohibition  of 
waste  to  prevent  a  threatened  waste,  and 
the  writ  of  waste  for  the  recovery  of  the 
estate  and  of  damages  for  waste  commit- 
ted. The  ancient  preventive  remedies  have 
given  way  to  the  more  modem  remedy  of 
injunction  now  available  in  our  practice. 
The  writ  of  waste  to  recover  damages  for 
waste  committed  was  succeeded  by  the  com- 
mon-law action  on  the  case  in  the  nature  of 
waste,  which,  in  turn,  has  become  our  code 
action  for  damages  for  waste  or  trespass  in 
the  nature  of  wa^te.  80  Am.  &  Eng.  Encyc. 
of  Law  (2d  Ed.)  pp.  272-274;  22  Encyc.  of 
PL  &  Pr.  1095  et  seq. ;  Bums'  Statutes  1908, 
H  288,  289. 

[4]  At  common  law  the  reversioner  might 
mie  the  life  tenant  for  damages  for  waste, 
but,  as  privity  of  estate  between  the  parties 
was  necessary  to  the  maintenance  of  an  ac- 
tion for  waste,  he  might  not  sue  one  claim- 
ing under  the  life  tenant  or  a  stranger. 
This  role,  however,  no  longer  prevails,  and 
the  modem  action  to  recover  damages  may 
be  maintained  against  the  life  tenant  or  a 
subtenant  or  a  stranger.  22  Ehicyc.  of  PI. 
&  Pr.  pp.  1095,  1107,  1108,  and  notes.  In 
harmony  with  tiie  rule  that  has  always  pre- 
vailed, it  is  held  in  this  state  that  the  re- 
versioner may  not  only  enjoin  the  commis- 
sion of  waste  by  the  life  tenant,  but  may 
recover  damages  for  that  already  commit- 
ted. Miller  V.  Sheilds  (1876)  55  Ind.  71; 
Stout  V.  Dunning  (1880)  72  Ind.  343 ;  Robert- 
son V.  Meadors  (1880)  73  Ind.  43.  Indeed, 
the  statute  so.  provides  specifically  as  to 
the  action  for  damages.    Bums,  ii  288,  289. 

[5J  E}quity  will  give  an  account  for  past 
waste,  and,  if  it  be  of  such  a  character  that 
an  action  at  law  for  damages  will  not  give 
adequate  relief,  equity  will  give  the  remedy 
of  account,  even  if  an  injunction  may  not 
be  had.  30  Am.  &  Kng.  Encyc.  of  Law  (2d 
Ed.)  p.  300;  16  Cyc.  644;  22  Encyc.  of  PI.  & 
Pr.  1135.  A  comparatively  late  case,  that 
of  Bender  v.  Brooks  (Tex.  1910)  127  S.  W. 
168,  was  an  action  to  recover  the  possession 
of  a  tract  of  land  and  for  damages  for  oil 
taken  therefrom,  and  the  same  rule  of  prop- 
erty In  oil  in  the  earth  that  prevails  gener- 
ally in  this  state  and  elsewhere  was  recog- 
nized. In  the  course  of  the  opinion  of  the 
court  it  was  said  "It  is  true  that  appel- 
lants, as  owners  of  the  land,  had  no  specific 


title  to  the  oil  therein  tmtll  It  baa  been  re- 
moved from  the  earth.  •  •  •  Appellants 
had  the  exclusive  right  as  owners  of  the 
soil  to  take  the  oil  therefrom;  and  the  ap- 
pellee by  an  invasion  of  their  right  and  re- 
moval of  the  oil,  no  matter  how  innocently, 
could  not  acquire  title  thereto.  It  follows 
logically  that  since  appellants  owned  this 
land  from  which  appellee  extracted  the  oil 
the  oil  so  removed  became  and  was  the  prop- 
erty of  appellants  so  soon  as  it  reached  the 
surface.  Therefore  they  had  a  right  to  re- 
cover their  property  or  Its  value."  It  was 
further  held  in  that  case  that  an  account 
should  be  taken  to  ascertain  the  damages. 
In  the  case  of  Marshall  v.  Mellon,  179  Pa. 
371,  36  Att.  201,  35  L.  R.  A.  816,  67  Am.  St. 
Rep.  601,  while  recognizing  t&e  Inherent  dif- 
ference between  oil  and  other  minerals  In 
the  earth  which  prevents  an  alwolute  own- 
ership in  the  formef  until  It  Is  taken  pos- 
session of,  it  was  held  that  with  respect'  to 
the  rights  and  interests  of  life  tenants  and 
remaindermen  there  Is  no  departure  from 
the  common-law  rule  that  tenants  for  life 
only  may  not  open  new  mines,  or  take  min- 
erals from  the  premises  except  in  case  of 
mines  opened  by  the  former  owner,  and  that 
a  life  tenant  could  neither  open  oil  and  gas 
wells  or  grant  the  right  to  another.  The 
case  of  Williamson  t.  Jones,  39  W.  Va.  231, 
19  S.  E.  436,  25  L.  R.  A.  222,  is  to  the  same 
effect,  tliat  a  life  tenant  or  one  claiming  un- 
der him  may  not  drill  wells  and  take  oil 
from  the  estate,  and,  when  It  Is  done,  that 
the  owner  of  the  fee  may  enjoin  the  waste 
or  trespass,  and  have  an  account  for  that 
committed.  See,  also,  the  further  exhaustive 
consideration  of  the  ^ame  case,  43  W.  Va. 
562,  27  S.  E.  411,  38  Ll  R.  A.  694,  64  Am.  St 
Rep.  891;  Gerkins  v.  Kentucky  Salt  Co.,  ,100 
Ky.  734,  39  S.  W.  444,  66  Am.  St  Rep.  370. 
We  believe  the  cases  and  books  cited  In- 
dicate the  law  applicable  to  the  case  made  by 
the  two  paragraphs  of  the  complaint  under 
consideration  in  this  dise,  and  it  follows 
that  the  trial  court  erred  in  sustaining  the 
demurrer  of  appellee  oil  company  to  each  of 
them. 

We  are  asked  to  determine  a  question  of 
estoppel  of  appellants  by  knowledge  of  the 
operations  of  the  oil  company  on  the  land  in 
question.  This  we  decline  to  do.  No  such 
question  is  presented,  but  the  contrary,  for 
both  paragraphs  disavow  knowledge  on  the 
inrt  of  appellants  of  the  fact 

For  the  error  above  Indicated,  the  cause 
is  reversed,  with  instructions  to  the  trial 
court  to  overrule  the  demurrers  of  the  Ohio 
Oil  Company  to  each  paragraph  of  the  com- 
plaint 

On  Petition  to  Recall  Opinion. 

[I]  The  appellee  the  Ohio  Oil  Gompany 
has  filed  its  petition  askinir  that  the  opinion 
rendered  in  the  cause  be  recalled,  and  that 
Its  petition  for  an  oral  argument  filed  while 
the  cause  was  pending  In  the  Appellate  Court 
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and  addressed  to  t&at  court  not  be  ruled  on, 
be  granted,  and  that  oral  argument. on  tbe 
questions  of  law  Involred  be  heard.  This 
petition  has  been  given  due  consideration. 
The  cause  was  ably  and  exhaostlTely  briefed 
by  the  learned  counsel  for  appellee.  All  of 
the  briefs  contemplated  by  law  and  the  rules 
of  this  court  were  In  March  12,  1909,  and 
appellee's  petition  for  oral  argument  was 
not  filed  until  July  19,  1909,  more  than  nine 
months  after  submission  of  the  cause.  Oral 
arguments  should  be  requested  by  written 
application  wltbln  the  time  allowed  for  flling 
briefs:  otherwise  the  court  In  Its  discretion 
will  refuse  tbe  application.  This  is  the  pro- 
vision of  rule  26  (55  N.  E^  vi)  of  the  rules 
of  this  court 

Petition  to  recall  opinion  and  grant  an 
oral  argument  Is  therefore  overraled. 


076  ina.  1) 

MACBETH-EVANS  GLASS  CO.  T.  AMAMA. 

(No.  21,877.) 
(Supreme  Court  of  Indiana.    June  2,  1911.) 

1,  Masteb  ano   Sebvaitt   (I  80*)— Contract 

OF  EUPI.OYlfBNT — LlABILIIT  OF  MaSTEB. 

A  written  contract  of  employment  as  paste 
mold  gatiierer  In  glass  works  provided  that  it 
should  not  be  effective  until  accepted  by  tbe 
master,  notice  of  which  should  be  given  to  tbe 
employ^  within  five  days.  The  employe  worked 
for  three  days  as  paste  mold  gatherer,  and  was 
then  set  to  work  at  blowing,  which  was  a  dif- 
ferent trade,  and  he  did  not  subsequently  work 
as  paste  mold  gatherer.  The  master  did  not 
within  five  days  from  the  date  of  the  contract 
of  aftenvards  give  any  notice  of  the  acceptance 
of  the  contract  Held  that  the  employ^  was 
entitled  to  recover  for  the  servicea  rendered 
without  reference  to  tbe  contract  together  with 
attorney's  feeSj^pnrsuant  to  Burns  Ann.  St. 
1908,  85  7990,  7999,  requiring  employers  to  pay 
their  employ^  onoe  every  two  weelca  the  amount 
due  for  labor,  and  authorizing  reasonable  at- 
torney's fees  for  failure  so  to  do. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  80.*] 

2.  CON.STITUTIONAI,    LAW  ({    205*)— REOtTLAT- 

INO    Payment   op   Wages— Liability   fob 

ATTORNEY'S   FEES.  ' 

Bums'  Ann.  St  1908,  {{  7996,  7999,  re- 
Quirinu  employers  engaged  in  mining  or  manu- 
facturing enumerated  articles  of  m.ercliandise  to 
pay  their  employte  at  least  once  every  two 
weeks  the  amount  due  for  labor,  and  authoriz- 
ing the  assessment  of  a  reasonable  attorney's 
fee  as  a  part  of  the  damages  in  an  action  by 
an  employ^  to  recover  wages  due  him  on  the 
employer  failing  for  ten  da^a  after  demand  to 
pay  tbe  wages,  ate  not  violative  of  Bill  of 
Rights,  {  23,  prohibiting  tbe  Legislature  from 
granting  to  any  citizen  or  class,  privileges  which 
on  the  same  terms  shall  not  equally  belong  to 
all  citizens, 

[Fd.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  tl  591-624;  Dec  Dig.  { 
205.  •] 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulus,  Judge. 

Action  by  Louis  Amama  against  the  Mac- 
beth-Evans Glass  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appealed  to  the 
Appellate  Court,  and  under  Bums'  Ann.  St 


190S,  S  1405,  transferred  tbe  oaose  to  tbe 
Supreme  Court    Affirmed. 

(Tampbell  &  Call,  Joseph  F.  Cowem,  and 
Frederick  E.  M.itson,  for  appellant  Stephen 
McSwiggan,  for  appellee. 

MORRIS,  J.  Appellee  sued  appellant  on 
account  for  the  performance  of  labor.  The 
complaint  alleged  that  defendant  was  a  cor- 
poration engaged  In  manufacturing  and  sell* 
Ing  glassware,  and  was  Indebted  to  plaintiff 
for  work  and  labor  performed  for  defendant 
by  plaintiff  as  a  glass  worker,  in  the  sum  of 
$85.85,  which  was  due  and  unpaid;  that  de- 
mand therefor  was  made  on  November  2, 
1907,  and  refused.  The  complaint  was  filed 
November  19,  1907.  It  Is  further  alleged  in 
the  complaint  that  plaintiff  was  compelled  to 
employ  an  attorney  to  prosecute  this  action 
and  the  value  of  his  services  was  $35,  for 
which  plaintiff  also  prays  Judgment  The 
defendant  filed  an  answer.  In  which  it  al- 
leged that  plaintiff  and  defendant  execut> 
ed  a  written  contract,  filed  as  an  exhibit  to 
the  answer,  by  the  terms  of  which,  it  Is 
alleged,  plaintiff  agreed  to  woric  for  defend- 
ant for  a  term  of  five  years  for  certain 
wages,  and  it  was  provided  therein  that  tbe 
company  should  retain  In  its  hands  5  per 
cent  of  the  wages  earned  as  a  guaranty  for 
the  faithful  performance  of  the  contract,  and 
for  any  breach  of  the  same  by  plaintiff  the 
money  so  retained  should  be  paid  to  the  com- 
pany as  liquidated  damages  for  the  breach. 
The  defendant  further  alleges  that  plaintiff 
commenced  work  under  the  provisions  of  the 
contract  In  October,  1906,  and  afterwards, 
without  tbe  consent  of  the  company,  quit  de- 
fendant's service,  end  has  since  refused  to 
work  for  tbe  company;  that  the  account  sued 
on  Is  for  tbe  sum  retained  by  the  defendant 
under  the  terms  of  the  contract ;  that  plain- 
tiff had  broken  the  same,  as  above  set  out; 
by  voluntarily  quitting  defendant's  service, 
and  was  not  entitled  to  recover.  Tbe  exhibit 
la  dated  October  10,  1906,  and  recites  that 
defendant  is  a  Pennsylvania  corporation,  hav- 
ing Its  principal  office  in  the  city  of  Pitta- 
burgh,  Pa.  The  Instrument  contains  the  fol- 
lowing provisions:  "The  workman  [plaintiff] 
does  hereby  agree  to  enter  the  employ  of  the 
company  on  tbe  terms  mentioned  below,  as 
paste  mold  gatherer,  at  Marion,  Indiana,  and 
to  perform  bis  duties  in  a  faithful  and  work- 
manlike manner,  and,  in  consideration  there> 
of,  the  company,  provided,  the  workman  u 
competent  does  hereby  agree  to  employ  and 
keep  tbe  workman  in  its  employ  for  a  peri- 
od of  five  years,  while  the  factory  of  the 
company  Is  In  operation,  on  the  following 
terms:  [Ilere  follows  a  schedule  of  wages 
and  tbe  provision  for  retaining  5  per  cent  ot 
the  workman's  wages,  the  substance  of  whidi 
Is  given  above.]".  The  Instrument  concludes 
with  tbe  following  clause:  "This  agreement 
not  to  be  effective  until  accepted  by  tbe  com- 


*Fot  other  cases  see  same  topic  and  section  NUMBER  la  Deo.  Dig.  4  Am.  Dig.  Key  No.  Series  £  Rep'r  Index 
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pnuy,  and  If  accepted,  notice  sball  be  given  to 
the  workman  witUn  five  days  after  this 
date."  Appellant  in  its  answer  alleges  that 
within  five  days  from  the  date  of  the  contract 
written  notice  was  given  plaintiff  of  Its  ac- 
ceptance by  defendant. 

AiH>ellee  contends  that  the  contract  did  not 
bind  appellee  to  work  for  appellant  for  a 
period  of  five  years,  or  any  definite  period; 
while  appellant  maintains  that,  when  appel- 
lee voluntarily  quit  Us  service  within  the 
five-year  period,  he  forfeited  any  right  to  the 
6  per  cent,  of  wages  retained.  It  is  not  nec- 
essary for  the  court  to  decide  this  matter,  be- 
cause there  was  no  evidence  that  appellant 
within  five  days  from  the  date  of  the  contract 
or  afterward  in  any  manner  gave  any  notice 
to  plaintiff  of  Its  acceptance  of  the  contract, 
nor  was  there  any  evidence  that  the  con- 
tract was  accepted  by  appellant  The  undis- 
puted evidence  shows  that,  after  signing  the 
written  instrument,  appellee  worked  for  three 
days  as  paste  mold  gatherer,  and  was  then 
set  to  work  at  "blowing,"  which  the  evidence 
shows  Is  a  different  trade,  and  did  not  after- 
wards work  as  paste  mold  gatherer.  There 
is  no  evidence  which  would  warrant  the  court 
In  considering  the  written  Instrument  as  ap- 
plicable to  the  facts. 

At  the  trial  It  is  admitted  by  the  parties 
that  plaintiff  earned  during  his  employment 
with  def«]dant  $990.45,  and  bad  been  paid 
only  $907.35.  The  judgment  was  for  this 
amount  and  the  additional  sum  of  $25  al- 
lowed for  plalntlfl^s  attorney's  fees.  This  al- 
lowance of  attorney's  fees  was  made  pursu- 
ant to  Bums'  Ann,  St  1908,  {<  7996,  7999; 
Acts  1787,  p.  13. 

{1]  Appellant  contends  that  the  statute  pro- 
viding for  the  allowance  of  attorney's  fees 
does  not  apply  because  of  the  written  con- 
tract and,  further,  that  the  statute  Is  Inval- 
id because  It  violates  clause  23  of  article  one 
of  the  Constitution  of  Indiana.  The  first  con- 
tention has  already  been  disposed  of  In  this 
opinion. 

[21  In  Seelyville  Coal,  etc.,  Co.  v.  McGlos- 
6on  (1906)  166  Ind.  661,  77  N.  B5.  1044,  117 
Am.  St.  Rep.  396,  It  was  held  that  this  stat- 
ute was  not  In  violation  of  the  above  provi- 
sion of  our  Constitution.  We  adhere  to  that 
decision. 

There  Is  no  error  in  the  record.  Judgment 
affirmed. 


(176  iDd.  706) 

©•NEIL  T.  JOHNSON.     (No.  21,912.) 
(Supreme  Gonrt  of  Indiana.     June  1,  1911.) 

1.  Appeal  ahd  Error  (|  78*)— Pinai,  Jttdo- 
MBNT  —  StrsTAiNisro  DEiniRBBB  TO  Com- 
plaint. 

Sustaining  a  demurrer  to  a  complaint  is 

not  a  final  judgment  from  which  an  appeal  lies. 

tE!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  426,  464-483;  Dec  Dig.  | 
78.*]     . 


2.  Apfxal  Airn  Erboii  (|  66*)  —  JuDaimrTa 

Appealable— Pinal  Jcdqhent. 

Except  aa  otherwise  provided  by  statute, 
appeals  be  only  from  final  judgments. 

[B}d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gf  329-343 ;  Dec.  Dig.  i  66.*] 

3.  Appeal  ano  Erbob  (f  78*)— >lunoiiENT  on 
ScrsTAiNiNO  Dei£ubbeb  to  Complaint  — 
Final  JunoMENT, 

A  final  entry  of  proceedings  of  the  trial 
court  reciting  that  the  aemurrer  to  the  amended 
complaint  is  sustained,  to  which  ruling  plaintiff 
exce;)ts,  and  that  00  days'  time  is  allowed  plain- 
tiff in  which  to  prepare  and  file  a  bill  of  excep- 
tions, and  adjudging  that  defendant  recover  of 

plaintiff  costs  taxed  at  $ ,  and  failing  to 

show  that  plaintiff  failed  to  plead  further  or 
that  he  otherwise  elected  to  stand  on  the  suffl- 
ciency  of  the  complaint  and  that  defendant  re- 
covered all  the  costs  made  in  the  action,  is  not 
a  final  judgment  and  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fg  464-483;  Dec,  Dig.  t  78.*] 

Appeal  from  Circuit  Court,  St  Joseph 
County ;   Walter  A.  Funk.  Judge. 

Action  by  Sarah  O'Nefl  against  Harry  D. 
Johnson.  From  a  Judgment  sustaining  a  de- 
murrer to  the  complaint  plaintiff  appealed 
to  the  Appellate  Court,  and  it  under  Bums' 
Ann.  St  1908,  |  1405,  transferred  the  cause 
to  the  Supreme  Court    Appeal  dismissed. 

Charles  F.  Roller,  for  appellant  George 
Ford,  for  appellee. 

MONKS,  J.  Appellant  brought  this  action' 
against  appellee  to  recover  damages  for  per- 
sonal injuries  alleged  to  have  been  caused 
by  the  negligence  of  appellee.  A  demurrer  to 
the  amended  complaint  for  want  of  facts 
was  sustained  by  the  court  The  only  error' 
assigned  in  this  court  calls  in  question  the 
action  of  the  court  in  sustaining  said  de- 
murrer. Appellee  has  filed  a  motion  to  dis- 
miss this  appeal  for  the  reason  that  it  does 
not  appear  from  the  record  that  final  Judg- 
ment has  been  rendered. 

[1,  2]  It  la  settled  that  sustaining  a  de- 
murrer to  a  complaint  is  not  a  final  judgment 
from  which  an  appeal  will  lie,  and  that  ap- 
peals only  lie  from  final  Judgments  except 
as  otherwise  provided  by  statute.  James  v. 
Lake  Erie,  etc.,  R.  Co.,  144  Ind.  631,  43  N. 
E.  876,  and  cases  cited.  Ernest  v.  Grand 
Trunk,  etc.,  R,  Co.,  84  Ind.  App.  409,  72  N. 
E.  1136,  and  cases  cited. 

[3]  The  final  entry  of  the  proceedings  of 
the  court  below  as  shown  by  the  transcript  Is 
as  follows:  "Now  again  come  the  parties  by 
counsel,  and  the  demurrer  to  the  amended 
complaint  Is  now  sustained  by  the  court,  to 
which  raling  of  the  court  the  plaintiff  ex- 
cepts, and  sixty  days'  time  is  allowed  the 
plaintiff  In  which  to  prepare  and  file  her  bill 
of  exceptions  herein.  It  is  therefore  consid- 
ered and  adjudged  by  the  court  that  the  de- 
fendant recover  of  the  plaintiff  bis  costs  here- 
in laid  out  and  expended,  taxed  at  $ ," 

There  Is  nothing  in  the  entry  to  show  that 
appellant  "failed  and  refused  to  plead  fur- 
ther" or  that  she  otherwise  elected  to  stand 
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upon  the  sufflclency  of  her  complaint  and 
that  appellee  recovered  aU  the  cost  made 
in  the  action  as  In  State  v.  Lung,  168  Ind. 
663,  80  N.  B.  541,  or  as  in  Kelley  ▼.  Augs- 
perger.  171  Ind.  155.  85  N.  E.  1004. 

As  the  transcript  does  not  show  that  a 
final  Judgment  was  rendered  the  appeal  was 
prematurely  taken.  Appellee's  motion  to  dis- 
miss the  appeal  Is  therefore  sustained  and 
the  appeal  dismissed. 


an  Ind.  908) 

ORIENT  INS.  CO.  OF  HAIItFORD,  OONN., 
T.  KAPTUE.     (No.  21,882.)! 

(Supreme  Court  of  Indiana.    June  1,  1911.) 

1.  TRIAI,  (I  210*)— iKBTBUCnONB— "Pabtt  ih 
Interest." 

Where  a  fire  policy  aued  on  provided  that 
it  should  be  void  in  case  of  fraud  or  false 
■wearing  by  the  insured,  whether  before  or  aft- 
er a  loss,  insured's  husband  was  not  a  "party  in 
interest"  within  an  instruction  that  while  the 
law  permits  a  party  in  interest  to  testify  in  his 
own  behalf,  the  jury  in  weighing  the  evidence 
of  parties  so  testifying  should  "consider  the  fact 
that  such  party  ia  interested  in  the  matter  in 
controversy,"  etc 

[fJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {{  490-194;   Dec.  Dig.  §  210.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  3692-3709;   vol.  8,  p.  7691.] 

2.  Insdbarck   (I  640*)— 'False   Sweabino— 

FBADO— PLSAniHO. 

In  an  action  on  a  fire  policy,  an  answer 
consisting  solely  of  a  general  denial,  was  in- 
sufficient to  raise  an  Issue  of  fraud  or  false 
•wearing  under  the  rule  that  fraud  ia  never  pre- 
sumed, and  in  order  to  entitle  a  party  to  relief, 
either  at  law  or  in  equity  on  that  ground,  the 
facts  constituting  the  fraud  mnst  be  specially 
pleaded. 

[Ed.  Note. — For  other  cases,  see  Insorance, 
Dec  Dig.  i  640.»] 

8.  Insukanoe  (I  612*)— Abbitbation— Nkcbs- 

BITY. 

Where  before  suit  on  a  policy,  defendant 
after  proper  notice  of  loss,  denied  all  liability 
and  refused  to  pay  anything,  the  court  properly 
charged  that  such  denial,  if  true,  relieved  plain- 
tiff from  the  obligation  of  complying  with  pro- 
visions requiring  an  arbitration  before  suit. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |f  1520-1528;  Dec  Dig.  |  612.*] 

4.  INSUBANCE  ({  648*)— EVIDEWOB. 

In  an  action  on  a  fire  policy,  evidence  that 
plaintiff  could  not  read  or  write  Ehielish,  was 
admissible  to  explain  a  delay  with  reference  to 
a  letter  received  by  plaintiff  from  defendant  in 
her  husband's  alwence,  and  was  not  objectionable 
because  such  Inability  would  not  excuse  plaintiff 
from  abiding  by  the  terms  of  the  policy. 

[Eid.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  i  ©4&*1 

B.  Appeal  and  Erbob  (|  767*)—Bbie»— Req- 
uisites—Couet  Rules. 

Where  appellant's  brief  did  not  contain  a 
concise  statement  of  so  much  of  the  record  as 
fully  presented  an  exception  to  the  admission 
of  certain  testimony  referring  to  the  pages  and 
lines  of  the  transcript  where  the  testimony 
could  be  found,  as  required  by  Supreme  Court 
Rule  22,  55  N.  B,  vi,  its  admission  would  not 
tie  revievred. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Bmt,  Cent  Dig.  {  3092;   Dec.  Dig.  {  757.*) 


6.  Appeal  and  Erbob  (|  882*)— Invited  Bb- 

BOR — Review. 

Where  the  portion  of  an  instruction  com- 
plained of  was  copied  by  the  court  from  an  in^ 
struction  tendered  by  appellant  and  properly  re- 
fused because  of  other  objectionable  statements 
therein,  appellant  could  not  object  thereto,  un- 
der the  rule  that  if  a  party  succeeds  in  leading 
the  trial  court  into  error,  he  cannot  complain 
thereof. 

[E)d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3591-3010;  Dec.  Dig.  | 
882.*] 

Appeal' from  Superior  Court,  Lake  Coun- 
ty; N.  B.  Tuthlll,  Judge. 

Action  by  Magdalena  ICaptur  against  the 
Orient  Insurance  Company  of  Hartford, 
Conn.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Case  transferred  from  Appe- 
late Court    Affirmed. 

D.  J.  &  D.  J.  Schuyler,  Jr.,  and  h.  I* 
Bomtierger,  for  appellant 

MORRIS,  J.  Appellee  sued  ai^ieUant  on 
a  fire  insurance  policy.  There  was  an  an- 
swer of  general  denial.  The  cause  was  tried 
by  jury,  resulting  in  a  verdict  for  plaintiff. 
Defendant  filed  a  motion  for  a  new  trial, 
which  was  overruled.  Judgment  for  appel- 
lee. The  errors  assigned  are  the  overruling 
of  the  motion  for  a  new  trial,  and  that  ap- 
pellee's amended  complaint  does  not  state 
facts  Bufaclent  to  constitute  a  cause  of  ac- 
tion. The  latter  Is  waived  hy  failure  to  pre- 
sent it  in  the  propositions  or  points,  in  appel- 
lant's brief.  Baltimore,  etc.,  R.  Co.  v.  Evans 
(1907)  169  Ind.  410,  82  N.  B.  773.  Thirteen 
reasons  were  assigned  in  appellant's  motion 
for  a  new  trial.  Those  not  waived  will  be 
considered  in  their  order. 

[1]  Appellant  requested  the  trial  court  to 
Instruct  the  Jury  as  follows:  "The  court  in- 
structs the  Jury  that  while  the  law  i)ermlts 
a  party  in  interest  to  testify  in  his  own  be- 
half, nevertheless  the  jury  sJwuld,  in  weigh- 
ing the  evidence  of  the  parties  so  testifying 
and  in  determining  how  much  credence  is  to 
be  given  to  the  same,  take  into  consideration 
the  fact  that  such  party  Is  interested  in  the 
matter  in  controversy  in  the  suit  and  in  the 
result  of  the  suit"  The  court  struck  out  the 
word  "should"  from  the  requested  instruc- 
tion, and  substituted  therefor  the  word 
"may,"  and,  as  thus  modified,  gave  It  Ap- 
pellant maintains  that  this  was  erroneous, 
under  the  ruling  in  Southern  Railway  ▼. 
State,  165  Ind.  613,  75  N.  B.  272.  The  ap- 
pellee did  not  testify  to  any  fact  controvert- 
ed hy  appellant,  and  therefore,  so  far  as  her 
testimony  was  concerned,  if  erroneous,  the 
Instruction  was  harmless.  The  appellee's 
husband,  however,  did  testify  to  some  mat- 
ters about  which  there  was  a  sharp  contro- 
versy, and  appellant  contends  the  evidence 
shows  that  the  husband  was  acting  as  the 
wife's  agent,  and  was  "a  party  In  interest," 
and  the  instruction  was  applicable  to  his 
evidence,  and  for  that  reason  should  Iiave 


•Tor  oUmt  eases  sea  same  topic  and  ••cUon  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Kay  No.  Sarlea  ft  Bap'r  Indazas 

1  Behearlns  denied. 


Digitized  by 


Google 


Ini) 


MITCHELL  V.  KOCH 


231 


been  given.  Instructions  requested  should 
be  succinct  and  free  from  ambiguity.  Tbe 
husband  ■was  not  a  party  to  the  record,  and 
was  not  a  real  party  In  interest 

[2]  Tbe  policy  in  suit  contains  the  follow- 
ing proTision:  "This  entire  policy  shall  he 
void  •  •  •  in  case  of  any  fraud  or  false 
'swearing  by  tbe  Insured  touching  any  mat- 
ter relating  to  this  insurance,  or  tbe  sub- 
ject thereof,  whether  before  or  after  a  loss." 
Appellant  contends  that  in  making  the  proof 
of  loss,  submitted  by  appellee  to  appellant, 
after  tlie  fire,  \mder  the  provisions  of  the 
policy,  appellee  was  guilty  of  fraud  and 
false  swearing,  and  thereby  forfeited  her 
right  to  recover.  Error  Is  predicated  on  the 
court's  action  in  refusing  to  give  a  number 
of  ai^>eUant's  requested  instructions  on  this 
subject  Fraud  Is  never  presumed,  and  In 
order  to  entitle  a  party  to  relief,  either  at 
law  or  in  equity,  on  that  ground,  it  is  nec- 
essary that  the  facts  constituting  the  fraud 
be  distinctly  alleged  in  the  pleadings,  so 
that  it  may  be  put  in  issue,  and  evidence 
thereon  given.  Ray  v.  Baker  (1905)  165  Ind. 
74,  74  N.  B.  610,  and  cases  cited;  Bennett 
V.  Mclntlre  a889)  121  Ind.  281,  23  N.  E.  78, 
«  L.  R.  A.  36 ;  9  Bncy.  PI.  &  Pr.  684.  The 
appellant's  answer  consisted  solely  of  a  gen- 
eral denial.  There  was  no  Issne  of  frand 
In  the  case,  and  consequently  evidence  of 
fraud  was  not  relevant  to  the  Issues,  and 
all  Instructions  relating  to  this  subject  were 
correctly  refused.  There  is  a  provision  In 
the  policy  that,  in  the  event  of  disagreement 
as  to  the  amount  of  loss,  the  same  siiall 
be  ascertained  by  two  disinterested  apprais- 
ers, and  that  no  action  shall  be  brought  un- 
less this  requirement  shall  have  been  com- 
plied with. 

[8]  The  court  instructed  the  Jury  that  If 
it  found  from  the  evidence  that  defendant 
denied  liability  under  the  policy  and  re- 
fused to  pay  plaintiff  anything  for  her  loss, 
then  it  was  not  necessary  for  plaintiff  to 
demand  or  request  an  appraisement  or  ar- 
bitration, before  bringing  suit  Appellant 
claLms  this  instruction  was  erroneous.  There 
was  evidence  given  showing  that  before  suit 
was  instituted,  defendant  after  proper  no- 
tice of  loss  denied  all  liability  under  the 
policy  and  refused  to  pay  anything.  The  in- 
struction was  proper.  Ohio,  etc.,  Co.  v.  Vo- 
gel  (1906)  166  Ind.  239,  76  N.  B.  977,  8  L.  R. 
A.  (N.  S.)  966,  117  Am.  St  Rep.  382,  and 
cases  cited. 

[4]  Complaint  is  made  that  the  lower  court 
erred  in  admitting  tefetimony  to  prove  that 
plaintiff  could  not  read  nor  write  English, 
tjecause  such  inability  would  not  excuse 
plaintiff  from  abiding  by  the  terms  of  the 
policy.  The  evidence  was  not  admitted  by 
tbe  court  on  that  theory,  but  to  exi^in  de- 
lay with  reference  to  a  letter  received  by 
plaintiff  from  defendant  in  her  husband's 
absence.    There  was  no  error  in  this. 


Id  Appellant  further  contendfl  tiiat  the 
court  erred  in  admitting  in  evidence  certain 
testimony  of  plaintiff's  husband.  Rule  22  of 
this  court  (55  N.  B.  Tl)  requires  an  appel- 
lant's brief  to  contain  "a  concise  statement 
of  so  much  of  the  record  as  fully  presents 
every  error  and  exception  relied  on,  refer- 
ring to  the  pages  and  lines  of  tbe  tran- 
script" Appellant's  counsel,  in  preparing 
his  brief  has  failed  to  comply  with  the  above 
quoted  provision  of  role  22,  In  respect  to 
this  alleged  error,  and,  for  that  reason,  the 
court  cannot  consider  the  point  urged. 

Appellant  also  claims  the  court  erred  In 
refusing  to  permit  defendant  on  surrebnt- 
tal,  to  prove  by  Peter  W.  Meyer,  Its  agent 
that  it  never  refused  to  pay  anything  on  the 
claim,  but  refused  to  pay  for  total  loss. 
How  important  this  point  might  be,  if  sup- 
ported by  the  record,  it  is  not  necessary  to 
•consider,  for  the  witness  did  testify,  in  sur- 
rebuttal,  as  shown  by  page  280  of  the  tran- 
script as  follows:  "We  never  refused  to 
pay  the  loss.  We  only  objected  to  the 
amount" 

[1]  In  the  eighth  point,  under  appellant's 
propositions  and  authorities,  of  Its  brief,  It 
claims  the  court  erred  in  instructing  the 
Jury  by  the  second  instruction,  given  on  Its 
own  motion,  that  four  or  five  witnesses  tes- 
tifying to  a  fact  might  he  outweighed  by 
one  witness  testifying  to  the  same  t&ct,  pro- 
vided the  one  had  the  opportunity  Of  know- 
ing the  facts  testified  and  had  the  appear- 
ance of  truth  and  candor.  Counsel  says 
this  was  misleading,  because  the  court  did 
not  present  to  the  Jury  the  element  of  knowl- 
edge or  candor  on  tbe  part  of  the  four  or 
five  witnesses.  The  portion  of  Instruction 
No.  2  complained  of  was  copied  by  the  court 
from  instruction  No.  9  tendered  by  appel- 
lant and  properly  refused,  by  reason  of  oth- 
er objectionable  statements  therein.  Neither 
in  Instruction  9,  nor  in  any  other  instruction 
tendered,  did  appellant  seek  to  have  the 
court  present  to  the  Jury  the  alleged  lacking 
element  of  knowledge  or  candor  on  the  part 
of  the  four  or  five  witnesses.  If  a  party 
to  an  action  succeeds  in  leading  the  trial 
court  into  error,  he  cannot  be  heard  to  com- 
plain of  the  success  of  his  efforts.  Grordon  v. 
Kaufman  (1909)  44  Ind.  App.  603,  89  N.  B. 
898.    There  is  no  error  In  the  record. 

Judgment  affirmed. 


(175  Ind.  tee) 

MITCHETiL  et  al.  v.  KOCH.    (No.  21.883.) 

(Supreme  Court  of  Indiana.     May  31,  1911.) 

MoBTGAOKs  ({  257*)  — AssioNiisNTs— Priori- 
ties—Notice  OF  EQUITT, 

Where  the  assignor  of  a  mortgage  had  no 
notice  of  an  equitable  lien  on  the  property 
claimed  by  the  wife  of  the  mortgagor,  though 
she  bad  joined  in  the  mortgage,  and  is  not  af- 
fected tbeieby,  tlie  assignee,  although  be  has  ac- 
tual notice  of  tbe  prior  equity,  will  take  the 


>For  other  caaas  see  ume  topic  and  lectlon  NUMBER  lii  I>ec.  Dig.  ft  Am.  Dig.  Key  No.  Bwie*  A  Bep'r  Indexes 


Digitized  by 


Google 


85  NOaTHBASTERN  REPOBTBB 


(In& 


■ame  Htle  as  fliat  lield  by  bia  assignor  at  the 
time  of  the  assignment 

[Bi.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  |{  682-687;  Dec.  Dig.  |  257.*] 

Appeal  from  Circuit  Court,  Hnntlngton 
Ooanty;  S.  B.  Cook,  Judge. 

Action  by  John  L.  Koch  against  Samuel  P. 
Mitchell  and  others.  Judgment  for  plaintiff, 
and  defendants  Mitchell  and  wife  appeal. 
Transferred  from  Appellate  Court  under 
Bums'  Ann.  St  1008,  §  1405.    Affirmed. 

a  W.  Watklns  and  T.  G.  Smith,  for  &v 
pellanta.    W.  D.  Hamer,  for  appellee.  ^ 

MORRIS,  J.  On  July  8,  1879,  appellant, 
Samuel  P.  Mitchell,  acquired  title  to  lot  No. 
65,  In  the  tv>wn  of  Mt  Etna,  In  Huntington 
county,  by  warranty  deed,  which  was  duly 
recorded.  On  August  23,  1880,  Mitchell  re- 
ceived from  his  wife,  Jennie  M.  Mitchell,  ap^ 
pellant,  the  sum  of  $600,  which  he  used  In 
paying  on  a  lien  for  the  purchase  price  of 
the  lot,  and,  as  a  part  of  the  transaction,  de- 
livered to  his  wife  the  following  Instrument: 
"Mt  Etna,  Ind.,  Aug.  23,  1880.  Received  of 
Mrs.  Jennie  M.  Mitchell  six  hundred  dollars 
($600)  to  Invest  in  lot  65  town  of  Mt  Etna, 
Ind.,  and  it  is  understood  that  if  the  said 
property  la  sold  that  Mrs.  Jennie  M.  Mitchell 
Is  to  receive  six  hundred  dollars,  as  It  la  con- 
sidered she  holds  It  as  her  undivided  inter- 
est In  the  property.  [Signed]  S.  P.  Mitch- 
ell." On  January  30,  1899,  Samuel  P.  Mitch- 
ell borrowed  of  one  James  Frame  $400,  for 
which  he  executed  his  promissory  note,  due 
two  years  after  date,  and  to  secure  the  pay- 
ment of  which  he  executed  a  mortgage,  in 
which  his  wife  joined,  on  the  above-described 
lot.  This  mortgage  was  recorded  December 
28,  1901.  James  F^ame  died  testate  in  Au- 
gust, 1902,  and,  by  his  will,  bequeathed  the 
note  to  his  wife,  Jennie  Frame.  On  Octo- 
ber 28,  1905,  after  a  final  settlement  of  her 
husband's  estate,  she  sold,  for  a  full  and  val- 
uable consideration,  the  Mitchell  note,  to  ap- 
pellee, Koch,  and  assigned  to  him  the  mort- 
gage given  to  secure  It  Neither  James  nor 
Jennie  Frame  ever  bad  any  knowledge  of  the 
written  agreement  between  the  Mitchells, 
above  set  out,  nor  did  either  of  them  ever 
have  any  knowledge  that  any  sum  of  money 
had  ever  been  received  by  Samuel  P.  Mitch- 
ell from  his  wife,  and  applied  on  the  pay- 
ment of  any  lien  for  the  purchase  price  of 
the  lot,  nor  did  either  of  said  Frames  ever 
know  that  Mrs.  Mitchell  claimed  to  hold  any 
Interest  in  the  lot,  or  lien  thereon.  When 
appellee  Koch  purchased  the  note  and  mort- 
gage from  Mrs.  Frame,  he  knew  that  Mrs. 
Mitchell  had  furnished  the  $600  received  by 
her  husband  on  August  23,  1880,  and  that 
this  money  had  been  used  on  the  payment  of 
a  purchase  debt  for  the  lot,  and  he  further 
knew  that  Mrs.  Mitchell  was  claiming  an  eq- 
uitable lien  on  the  lot  In  December,,  1907, 
appellee   Koch    filed   his  complaint   in   the 


Huntington  circuit  court  against  flie. Mitch- 
ells on  the  $400  note,  and  to  foreclose  the 
mortgage.  Mrs.  Mitchell  filed  a  cross-com- 
plaint. In  which  she  set  out  the  facts  coo- 
ceming  the  $600  transaction  of  August  23, 
1880,  and  prayed  that  she  be  decreed  the 
owner  of  a  lien  on  the  lot,  superior  to  that 
of  plaintifTs  mortgage,  for  $600  and  Interest 
thereon  since  August  23,  1880. 

The  court  made  a  si>ecial  finding  of  facta, 
and  stated  its  conclusions  of  law  thereon. 
The  only  controversy  in  this  appeal  is  on  the 
lower  court's  third  conclusion  of  law,  which 
was,  in  effect,  that  appellee  Koch,  although 
when  he  purchased  the  Frame  note  and  mort- 
gage, knew  that  Mrs.  Mitchell  had  an  equita- 
ble  lien  on  the  lot,  he  nevertheless  took  ths 
same  right  under  the  Frame  mortgage  as  was 
held  by  the  mortgagee  at  the  time  of  its  ex- 
ecution.  The  Judgment  follows  the  conclu- 
sion of  law.  Counsel  for  Mrs.  Mitchell  coop 
tend  she  la,  in  equity,  the  holder  of  a  Ten- 
dor's  lien  on  the  lot,  which,  by  reason  of 
appellee's  knowledge  of  the  facts.  Is  superior 
to  the  lien  of  his  mortgage.  This  proposition 
cannot  be  sustained. 

One  who  has  notice  of  a  prior  equity  will 
acquire  the  same  title  which  was  held  by  hia 
vendor  at  the  time  of  the  purchase.  Unques- 
tionably, when  the  mortgage  was  executed 
to  Frame,  It  was  not  affected  by  the  secret 
lien  of  Mrs.  Mitchell.  His  wife,  as  his  lega- 
tee, acquired  the  same  title  which  was  held 
by  him,  and  Koch  acquired  the  same  title. 
This  principle  is  upheld  by  all  our  authori- 
ties. Buck  T.  Foster  (18971  147  Ind.  530,  48 
N.  Bu  920,  62  Am.  St  Rep.  427,  and  cases 
cited:  Brown  t.  Cody,  115  Ind.  484,  18  N.  BL 
9;  Evans  t.  Nealis,  69  Ind.  148;  Arnold  ▼. 
Smith,  80  Ind.  417;  Pugh  y.  HIghley,  1S2 
Ind.  252,  63  N.  E.  171,  44  Ia  R.  A.  392,  71 
Am.  St  Rep.  827. 

This  doctrine  exists,  not  because  of  any 
consideration  for  one  who  purchases  with 
notice  of  prior  equities,  but  by  reason  of  the 
merit  in  the  claim  of  the  original  purchaser 
who  acquired  valuable  property  rights,  in 
good  faith,  without  notice.  If  the  latter 
could  not  sell  the  same  title,  which  he  inno- 
cently purchased,  he  might  thereby  be  de- 
prived of  his  property  without  any  fault  of 
his  own.  There  was  no  error  lu  the  court's 
conclusion  of  law. 

Judgment  affirmed. 

■  (m  ina.  7W) 

CITI  OF  fiTrNTINOTON  t.  BROWN. 

(No.  21,915.) 

(Supreme  Court  of  Indiana.    May  31,  1911J 

Municipal  Cobporationb  (J  514*)— Appsai/— 
Reassessment  of  Bansnta  fob  Stbeet  Ik« 

FBOVEMENTS. 

No  appeal  lies  in  proceedings  to  reassess 
the  benefits  to  real  estate  for  street  improve- 
ments, resulting  in  the  reduction  of  the  assess- 
ment. 

[EM.  Note.— For  other  cases,  see  Municipal 
(Corporations,  Dec  Dig.  (  614.*] 
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Appeal  from  (3J»cnlt  Conrt,  Huntington 
County;    8.  B.  Cook,  Judge. 

Petition  by  Mary  Brown  for  the  reassess- 
ment of  benefits  to  her  real  estate  tor  the 
Improvement  of  a  street  of  the  city  of  Hunt- 
ington. From  a  Judgment  reducing  the  as- 
sessment, the  city  appeals  to  the  Appellate 
Court  Transferred  to  Supreme  Court.  Dis- 
missed. 

Emmett  O.  King,  for  appellant.  Eenner  & 
Eenner,  for  appellee. 

MONKS,  J.  Appellee  filed  a  verified  peti- 
tion under  the  second  proviso  of  section  3, 
Acts  of  1905,  p.  292,  being  section  8716, 
Bums  Ann.  St.  1908,  asking  the  appoint- 
ment of  three  appraisers  to  reassess  the  ben- 
efits to  her  real  estate  on  the  ground  that  the 
amount  assessed  against  the  same  for  the 
Improvement  of  a  street  of  the  city  "was 
excessive,"  etc  Appraisers  were  appointed 
who  reduced  the  amount  of  appellee's  as- 
sessment. Judgment  for  cost  was  rendered 
against  appellant  It  has  been  held  by  this 
court  that  no  appeal  lies  in  such  proceeding. 
City  of  Seymour  v.  Jordan,  173  Ind.  717,  89 
N.  B.  367;  Randolph  v.  City  of  Indianapolis, 
172  Ind.  610,  512,  88  N.  B.  949;  Wilson  ▼. 
City  of  Indianapolis,  172  Ind.  719,  720,  88  N. 
EJ.  950;  City  of  Indianapolis  ▼.  Barnett,  172 
Ind.  720,, 88  N.  El  950;  Cook  v.  City  of 
Butler,  172  Ind.  720,  89  N.  B.  319. 

Upon  the  authority  of  the  cases  cited,  the 
appeal  la  dismissed. 


075  Ind.  «03) 

DAUGHERTT  et  al.  v.  PAYNE  et  aL 
(No.  21,723.) 

(Supreme  Court  of  Indiana.    iMay  23,  1911.) 

L  Afpeai.  and  Ebbob  (|  71*)— Interlocutobt 
Obdebs — Appointment  of  Recbivbh— Stat- 
utes—Applicability. 

Provision  being  made  by  Barns'  Ann.  St. 
1908,  I  1289,  for  appeal  from  an  order  appoint- 
ing or  refusing  to  appoint  a  receiver,  section  68S, 
relating  to  appeals  from  interlocutory  orders 
generally,  la  inapplicable  to  such  an  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cfent  Dig.  i  400;   Dec.  Dig.  |  71.*] 

2.  Appeal  and  Ebbob  (I  396*)— Nones  or 
AppeaIt-Necessitt. 

Notice  must  be  given  of  an  appeal  from  an 
order  made  in  vacation  appointing  a  receiver,  if 
taken  in  vacation,  and  in  the  absence  of  the  oth- 
er party. 

flSd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2099;  Dec.  Dig.  i  396.*] 

3.  Appeal  and  ETbrob  (I  2*)— Construction 
OF  Statute— Appointment  ov  Receiveb. 

Burns'  Ann.  St  1908,  i  1289,  authorizing 
appeal  from  an  order  appointing  or  refusing  to 
appoint  a  receiver,  must  be  strictly  followed. 

fBd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  I  2.*! 

4.  Appeal  and  Bbbob  (|  38e*)— Bond— Ap- 
fbovai^-Appointmbnt  of  Receiveb. 

A  bond  on  appeal  under  Burns'  Ann.  St 
1908.  ;S  679,  1289,  from  an  order  appointing  a 
receiver,  must  be  approved  by  the  court,  and  not 


by  the  clerk  when  the  order  was  made,  and  tih* 
appeal  allowed  in  term  time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  (3ent  Dig.  |{  2059-2063;  Dec  Dig.  | 
386.»] 

5.  Appeal  and  EiBbob  (J  791*)— DibmissaI/— 

Ibbeoulabities— Estoppel. 

An  appellee  waives  no  irregnlarities  in  the 
proceedings  to  perfect  an  appeal  by  mere  silence, 
unless  required  to  speak. 

[Ed.  Note.— For  other  rases,  see  Appeal  and 
Rrror,  Cent  Dig.  U  3133-3136;  Dec.  Dig.  | 
791.*] 

&  Appeal  and  Ebbob  ({  425*)— Dismissal. 

Under  the  express  terms  of  Supreme  Court 
rule  36  (55  N.  E.  vii),  an  appeal  taken  .in  vaca- 
tion must  be  dismissed  where  the  cause  has  been 
docketed  more  than  90  days,  and  no  steps  have' 
been  taken  to  give  notice  of  appeaL 

[Ed.  Note. — For  other  cases,-  see  Appeal  and 
Error,  Cent  Dig.  IS  2165-2161;    Dec  Dig.  | 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulus,  Judge. 

Action  between  Lawrence  L.  Dauehert7 
and  another  and  Samuel  J.  Payne  and  bth^ 
era.  From  an  order  appointing  a  receiver, 
Daugherty  end  another  appeal.  Appeal  di^r 
missed. 

Brownlee**  mine  and  D.  F.. Brooks,  for 
appellantB.  Alvah  H.  Taylor,  ITenry  O.  Pet- 
tit  and  Walter  8.  Bent,  for  appellees. 

MTERS,  J.  This  la  an  attempted  appeal 
from  an  order  appointing  a  receiver  in  a  con- 
troversy between  appellants  and  appellee 
Payne  as  to  the  title  to,  and  right  of  posses* 
sion  of,  real  estate.  Payne  alone  appeata 
and  files  brief. 

A  receiver  was  appointed  by  the  Grant 
circuit  court  July  2,  1910,  which  was  th« 
last  day  of  the  April  term  of  that  court. 
The  record  following  the  order  appointing  a 
receiver  recites:  "And  the  defendants  herein 
now  separately  exc^t  to  the  order  of  thtt 
conrt  herein,  and  ten  days  time  is  given  to  fll* 
all  bills  of  exception,  and  an  appeal  is  now 
prayed  and  granted  to  the  Supreme  Court 
of  Indiana  and  bond  is  fixed  in  the  sum  of 
$500.00  to  be  filed  within  ten  days,  to  ths 
approval  of  the  clerk  of  this  conrt"  On  the 
6th  day  of  July,  1910,  in  vacation,  appellants 
filed  with  the  clerk  of  the  Grant  circuit  court 
an  appeal  bond  in  the  usual  form,  in  the  pe- 
nal sum  of  $5(X),  with  a  surety,  which  bond 
was  approved  by  the  clerk,  and  a  prsecliM 
filed  for  a  transcript  July  7,  1910.  On  July 
11, 1910,  ttte  bill  of  exceptions  containing  the 
evidence  heard  on  the  petition  for  the  ap- 
pointment of  the  receiver  was  filed  with  the 
clerk  of  the  court.  The  praecipe  did  not  call 
for  a  transcript  of  the  appeal  bond.  Upon 
this  state  of  the  record,  appellee  Payne  on 
November  5,  1910,  entered  a  special  appear- 
ance, and  filed  a  motion  to  dismiss  the  ap- 
peal, upon  the  grounds:  First  That  no  ap- 
peal bond  was  filed  during  the  term.  The 
transcript  was  filed  in  this  court  July  12, 
1910,  and  no  notice  of  appeal  was  given,  and 
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appellee  did  not  appear  or  valve  notice,  and 
that  at  the  time  the  motion  was  filed  more 
than  90  days  bad  expired  since  the  tran- 
script was  filed.  Second.  Tbat  the  record 
faUs  to  show  and  certify  the  filing  and  ap- 
proval of  an  appeal  bond  within  10  days 
from  the  date  of  the  appointment  of  a  re- 
cover. 

Appellees'  contention  Is  based  npon  the 
theory  that,  If  the  appeal  is  sought  to  be  per- 
fected as  a  term  appeal.  It  has  failed  by  rea- 
son of  the  surety  not  being  approved  by  the 
court,  which  as  to  a  term  appeal  Is  neces- 
sary. Michigan  Ins.  Co.  v.  Frankel,  161  Ind. 
534,  50  N.  E.  304 ;  Thompson  v.  Connecticut 
Co.,  139  Ind.  325,  38  N.  Ei.  796;  HarUep  ▼. 
Cole,  120  Ind.  247,  22  N.  E.  130;  June  ▼. 
Payne,  107  Ind.  307,  7  N.  B.  370,  8  N.  BL 
566 ;  Mitchell  y.  Gregory,  94  Ind.  363 ;  Mc- 
Closkey  ▼.  Indianapolis,  etc,  Union,  87  Ind. 
20;  Ashley  v.  Henderson,  32  Ind.  App.  242, 
09  N.  E.  469.  The  appeal  appears  to  have 
been  sought  to  be  taken  nnder  the  provisions 
of  both  sections  679  and  1280,  Bums'  1908. 
Appeals  from  orders  appointing  or  refusing 
to  amwint  receivers  are  authorized  by  sec- 
tion 1289,  which  in  some  respects  changes 
the  ordinary  rules  with  respect  to  appeals. 
That  section  provides,  among  other  things, 
that  "the  party  aggrieved  may  within  ten 
days  thereafter  (the  order  appointing  a  re- 
ceiver) appeal  from  the  decision  of  the  court 
to  the  Supreme  Court  without  awaiting  the 
final  determination  of  such  case ;  and  in  case 
where  a  receiver  shall  be,  or  has  been  ap- 
pointed upon  the  appellant  filing  an  appeal 
bond  with  8u£aclent  surety  in  such  sum  as 
may  have  been  required  of  such  receiver 
*  •  •  the  authority  of  such  receiver  shall 
be  suspended,"  etc.  The  statute  Is  special, 
and  It  has  been  held  under  it  that  not  only 
must  the  bond  be  filed,  but  the  transcript 
must  be  filed  within  the  ten  days,  and  that 
the  time  cannot  be  extended  by  agreement 
Hursb  ▼.  Hursh,  99  Ind.  500;  Flory  y.  Wil- 
son. 83  Ind.  391;  Vance  v.  Scbayer,  76  Ind. 
194. 

[11  The  general  statute  with  respect  to  ap- 
peals from  interlocutory  orders  (section  688, 
Bums'  1908)  does  not  apply  in  this  class  of 
cases  by  reason  of  a  different  statute.  Un- 
der section  688  even  a  term  time  interlocu- 
tory order  cannot  be  appealed  from  after  the 
term.  The  bond  must  be  filed  during  the 
term.  Terre  Haute,  etc.,  Co.  v.  Indianapolis, 
etc,  Co.,  167  Ind.  193,  78  N.  B.  661 ;  Barney 
V.  Elkhart,  etc.,  Co.,  167  Ind.  505,  79  N.  B. 
492;  Natcher  v.  Natcher,  153  Ind.  368,  55 
N.  B.  86;  Zimmerman  v.  Makepeace,  152  Ind. 
190,  52  N.  B.  992. 

[21  And,  In  case  an  appeal  Is  taken  from 
an  interlocutory  order  made  in  vacation  ap- 
pointing a  receiver,  and  the  appeal  is  taken 
in  vacation.  In  the  absence  of  the  other  par- 
ty, notice  of  the  appeal  must  be  given.  Cole 
et  al.  V.  Frank  et  al.,  147  Ind.  281,  46  N.  B. 
532.  It  has  been  held  under  the  general 
statute  that,  if  the  order  is  made  In  term,  the 


bond  must  be  filed  In  term,  and  the  tran- 
script filed  In  this  court  within  10  days  of 
the  date  of  the  order,  and  that  If  the  order 
is  made  In  vacation,  the  bond  must  be  filed 
at  the  time  of  the  order  being  made,  or  at  the 
next  term.  Barney  v.  Elkhart,  etc.,  C!o.,  su- 
pra; Terre  Haute,  etc,  Co.  v.  Indianapolis, 
etc.,  Co.,  supra;  Vance  v.  Schayer,  snpra. 
Also,  that  an  appeal  is  taken  when  an  the 
steps  pointed  out  by  the  statute  to  confer 
Jurisdiction  npon  the  Supreme  Court  have 
been  taken.  Terre  Haute,  etc.,  Co.  v.  Indian- 
apolis, etc.,  Co.,  supra,  and  cases  dted. 

[3]  E<xcept  for  section  1289,  there  conid  be 
no  appeal  from  an  Interlocutory  order  ap- 
pointing or  refusing  to  appoint  a  receiver. 
It  Is  a  special  statute  conferring  a  statutory 
Tight,  and  mnst  be  strictly  followed  by  one 
who  would  avail  himself  of  its  provisions. 

[4]  If  the  court  had  fixed  both  the  penalty 
and  the  surety  upon  the  bond,  and  approved 
it,  its  subsequent  filing  would  have  been  but 
the  ministerial  act  of  the  clerk  in  analogy 
to  the  general  statute  respecting  appeals 
from  final  judgments,  but  the  failure  to  have 
the  court  approve  the  bond  was  a  failure  to 
do  one  of  the  things  which  Is  a  condition 
precedent  to  perfecting  an  appeaL  In  this 
case  the  court  did  not  require  a  bond  of  the 
receiver,  hut  approved  an  undertaking,  and. 
as  the  statute  requires  a  bond  in  the  sum 
required  of  the  receiver,  it  couM  not,  of 
course,  be  complied  with  even  by  the  derk, 
but,  even  though  that  should  be  regarded  as 
an  Informality,  the  failure  to  have  the  court 
approve  the  bond  as  a  failure  to  perfect  a 
term  appeal  upon  appellants'  own  theory  un- 
der the  General  Statute  (section  679),  and 
there  has  been  no  attempt  to  appeal  nnder 
section  681,  even  if  it  were  applicable.  There 
Is  an  apparent  contradiction  In  some  of  the 
cases  as  to  the  question  of  leaving  appeal 
bonds  to  be  approved  by  clerks.  In  Jones 
V.  Droneberger,  23  Ind.  74,  there  was  a  suit 
upon  an  appeal  bond,  where  a  different  sure- 
ty than  the  one  approved  by  the  court  exe- 
cuted the  bond,  and  he  was  held  estopped. 
In  Smock  v.  Harrison,  74  Ind.  348,  and  East- 
er V.  Acklemire,  81  Ind.  163,  the  approval  of 
the  security  was  left  to  the  clerk  by  the  ex- 
press assent  of  the  parties,  and  approval  by 
the  court  was  held  to  be  waived.  The  same 
thing  Is  true  as  to  Small  v.  Kennedy,  12  Ind. 
App.  155,  39  N.  E.  901.  In  Buchanan  v.  MU- 
llgan,  125  Ind.  332,  25  N.  E.  S49,  there  was 
an  express  agreement  between  the  parties  to 
substitute  another  for  the  surety  approved 
by  the  court  Miller  t.  Burket,  132  Ind. 
469,  32  N.  B.  809,  was  a  case  where  an  in- 
junction was  granted  in  vacation,  and  the 
penalty  of  the  bond  fixed,  but  the  approval 
of  the  sureties  left  to  the  clerk.  That  case 
is  grounded  upon  the  express  provision  of 
the  statute  that  upon  appeals  from  orders 
granting  or  dissolving  injunctions  appeals 
shall  be  taken  "as  in  other  cases  of  appeal." 
Section  646,  Rev.  St  1881;  Bums'  1908,  i 
688.     And  in  "other  cases"  of  vacation  ap- 
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peals  the  derk  may  approve  tbe  bond  (Bums' 
1S08,  I  681),  80  tbat  no  order  of  tbe  conrt 
was  neceasary.  The  same  statntes  under 
wblcb  Ck>le  T.  Franks,  147  Ind.  281,  46  N. 
EL  ^2.  was  decided  -were  In  force  wben 
Xllller  V.  Burket  was  decided,  but,  wben  tbls 
case  was  tried,  section  646,  supra,  bad  been 
rq)ealed.  In  tbe  Cole  Case  the  court  failed 
to  note  tbe  part  In  referring  to  the  Miller 
Case  tbat  under  section  647  of  1881  (688 
Bnms'  1906),  even  In  cases  arising  nnder  sec- 
tion 646  of  tbe  act  of  1881,  which  did  not 
Include  appeals  from  orders  appointing  or 
Tefnslng  to  appoint  receivers,  tbe  appeal  in 
term  most  be  taken  at  tbe  time  tbe  order  Is 
made  or  at  the  next  term,  and  conld  not  be 
taken  after  the  term.  Natcber  v.  Natcber, 
snpra;  Zimmerman  v.  Makepeace,  supra; 
Ham  T.  Oreve,  41  Ind.  631.  In  vacation  ap- 
peals, as  to  the  cases  provided  by  tbe  statute, 
Hlller  V.  Barket  was  correct,  but  was  mis- 
applied In  Cole  V.  Franks,  as  applied  to  ap- 
peals In  receiverships  In  vacation,  though 
correct  upon  tbe  requirement  for  notice,  be- 
canse.  If  section  688  conld  apply,  there  must 
be  notice.  Pierce  v.  Banta,  9  Ind.  App.  876, 
SI  M.  B.  812,  was  an  action  on  an  appeal 
bond.  The  question  arose  on  a  demurrer  to 
tbe  complaint,  which  did  show  by  whom  the 
bond  was  approved.  In  Price  v.  Huddleston, 
86  Ind.  App.  4S0,  75  N.  SL  872,  the  appeal 
was  from  a  final  Judgment,  tbe  penalty  of 
the  bond  was  fixed,  but  the  approval  of  the 
raretles  left  to  the  clerk.  Tbe  parties  were 
present  wben  tbe  order  was  made,  and  made 
no  objections  and  were  held  to  have  waived 
tbe  statutory  requirement.  In  Tanthls  v. 
Kemp,  40  Ind.  App.  649,  82  N.  El.  926,  tbe 
appeal  was  from  a  final  Judgment,  tbe  penal- 
ty of  the  bond  was  fixed,  In  term,  30  days 
given  to  file  the  bond  to  the  approval  of  tbe 
court,  and  the  court  approved  It  within  tbe 
80  days.  Tbls  was  held  to  constitute  a  term 
•ppeaL  Price  v.  Huddleston  wonld  seem  to 
itnUl  support  to  appellants'  contention  that 
tbls  Is  a  term  appeal,  but  the  distinction  lies 
In  tbe  fact  tbat  that  was  a  final  Jndt^Mit, 
and  a  general  appeal,  while  here  we  hate  a 
■pedal  statutory  proceeding,  except  for 
which  there  could  be  no  appeal.  In  analogy 
to  tbe  general  statute  with  respect  to  appeals 
ftom  interlocutory  orders,  If  tbe  appeal  is  in 
term,  the  bond  must  be  approved  by  tbe 
conrt  In  term.  If  In  vacation,  the  bond  must 
be  approved  at  the  time  the  order  is  made, 
or  at  tlie  next  term,  showing  approval  as 
necessary  by  tbe  court,  so  that  under  no 
view  of  the  case  conld  it  be  a  term  appeal, 
nnlesa  we  follow  Price  v.  Huddleston  to  the 
point  that  the  parties  waived  tbe  approval 
of  the  ooott,  by  not  objecting,  tbe  doctrine  of 
which  case  we  think  is  erroneous. 

[I]  A  different  question  may  arise  wben 
■nretles  seek  to  defend  against  the  bond  np- 
vn  whteb  they  have  procured  a  stay  of  ez- 
ecntlon  on  the  gronnd  of  estoppel,  but  a  par* 


'  ty  Is  not  required  to  assist  his  adversary  lo 
perfecting  an  appeal,  and  waives  nothing  on 
tbat  question  by  mere  silence,  unless  he  is 
required  to  speak.  Clearly,  then,  appellants 
have  not  perfected  a  term  appeal,  and,  if 
section  681  could  be  appealed  to,  as  to  ap- 
proval by  clerks  in  vacation  appeals,  there 
must  be  notice.  Under  this  statute  as  we  aave 
seen,  the  approval  and  filing  of  a  bond  does 
not  perfect  the  appeal.  It  requires  also  tbat 
the  transcript  shall  be  filed  in  this  court 
within  the  10  days. 

[61  The  transcript  wes  filed  July  12,  1910, 
tbe  cause  submitted  August  1. 1910,  appellants' 
briefs  filed  October  8,  1910,  and  appellees' 
notice  and  motion  November  6,  1910,  to  dis- 
miss, without  any  steps  taken  by  appellants 
to  give  notice,  and  under  rule  36  (55  N.  E. 
vli)  the  appeal  must  be  dismissed;  and  it  is 
so  ordered. 


an  Ind.  joi) 

SBTBOLD  et  al.  v.  RBHWAIiD  ^  al. 

(No.  21,664.) » 

(Supreme  Court  of  Indiana.    >May  23,  1911.) 

1.  D&iJNS  (I  32*>— BSTABUSHMENT— COMPB- 
TENCT  OF  DJUlINAQK  OoinUSSIONEBS— OB- 
JKCTIOIfS. 

Drainage  Act  (Acts  1907,  c.  262),  |  4,  au- 
thorizing a  remonstrance  against  the  report  of 
drainage  commisiioners  on  the  ground  that  the 
report  is  not  according  to  law,  and  providing 
that  the  court  on  sustaining  tbe  remonstrance, 
may  direct  the  commisglonera  to  perfect  their  re- 
port, etc.,  does  not  expressly  or  impliedly  grant 
to  remoniitrators  the  right  to  question  the  com- 
petency of  drainage  commissioners. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dae. 
Dig.  f  S2.»] 

2.  DBAINS  (I  32*)— EbTABUBUllERT— COVFV- 
TENCT     OF     DBAINAOI    COIOIISSIONEBS— OB- 

jEcmons. 

Parties  to  a  drainage  proceeding  whose 
lands  are  aCFected  by  the  proposed  work  may  in  a 
proper  case  at  the  flist  available  opportunity 
question  the  competency  of  tbe  drainage  com- 
missioners. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dee. 
Dig.  I  82.*] 

3.  Dkains  (S  32*)— Ebtabushirnt— Rioht  to 
Question  Comfetenct  of  Dbainagx  Cok- 
MissioREBS— Waiver. 

Remonstrators  in  drainage  proceedings  were 
original  parties,  and  were  in  court  when  the 
proposed  drain  was  referred  to  commissioners, 
t>n  December  18,  1908,  with  instructions  to  re- 
port on  January  28th  following.  The  terms  of 
office  of  two  of  the  commissioners  expired  before 
the  time  fixed  for  the  report,  and  their  succes- 
sors had  qualified  and  entered  on  the  discbarge 
of  their  duties  before  such  time.  The  time  for 
the  commissioners  "heretofore  appointed"  to 
make  their  report  was  extended  without  objec- 
tion from  the  remonstrators,  who  waited  nntn 
the  work  was  completed  and  the  report  filed  be- 
fore questioning  the  competency  of  the  original 
commissioners  to  act  after  tbe  termination  of 
their  terms  of  office.  Bel4,  that  tbe  right  to  ob- 
ject to  the  competency  of  the  commissionen  was 
waived. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  f  32.*) 

4.  Drains  {|  28*)— Ebtabushiocrt— Pmnoit. 

The  alle^tion  in  a  verified  petition  for  the 
establishment  of  a  drain,  that  described  lands 
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owned  by  one  of  tbe  petitioners  stood  in  the 
name  of  a  decedent,  mast  be  taken  as  true  in  the 
alisence  of  anything  to  show  that  the  petitioner 
was  not  in  fact  the  owner  of  such  lands. 

(Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  I  28.*] 

5.  Drains    (|   32*)— Establishment^— Rbport 
of  dsainaqe  couuis8ion£b8— auendkent 

BT  COUBT. 

Under  Burns'  Ann.  St  1908,  {  6143,  au- 
thorizing the  court  to  direct  the  drainage  com- 
missioners to  amend  and  perfect  their  report, 
the  court  may  order  a  change  in  the  report  of 
the  commissioners  showing  an  assessment  against 
land  described  in  the  petition  made  in  the  name 
of  a  decedent,  by  making  the  assessment  in  the 
name  of  the  person  alleged  to  be  the  owner  in 
the  verified  petition. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  i  32.*] 

6.  Drains   (S   T8*)— Establishment— Assess- 

1C£NTS. 

Under  Bums'  Ann.  St.  1908,  {  6141,  pro- 
viding that  a  petition  describing  the  lands  as  be- 
longing to  the  peisons  appearing  to  be  owners, 
according  to  the  last  tax  duplicate  or  record  of 
transfer  is  sufficient  to  ^ve  the  court  jurisdic- 
tion over  the  lands  described,  with  power  to  fix 
a  lien  fov  the  assessment,  an  assessment  of  lands 
of  one  alleged  in  the-  verified  petition  to  be  the 
owner,  but  standing  In  the  name  of  a  decedent, 
made  in  the  name  of  decedent  Is  good  as  against 
the  owner. 

[EJd.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  I  78.*] 

7.  Dbains   (!   74*)— Bbtablishmbnt— Assess- 
ment—Objections. 

A  remonstrator  appearing  in  proceedings 
for  the  establishment  of  a  drain  may  not  com- 
plain of  the  manner  of  the  making  of  an  assess- 
ment against  the  lands  of  one  of  the  petitioners 
for  the  drain. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  I  82;   Dec.  Dig.  f  74.*] 

8.  Appeal  and  Ebbob  (|  1011*)— Review— 
QuEsnoir  OF  Fact. 

Under  Bams'  Ann.  St  1908,  $  098,  requii^ 
ing  the  court  to  review  the  evidence  and  to 
award  proper  jndgment,  where  the  Judgment 
rendered  is  clearly  against  the  weight  of  the 
evidence,  the  Supreme  Cburt  in  proceedings  to 
establish  a  drain  will  not  disturb  findings  based 
on  oral  and  conflicting  evidence,  where  it  can- 
not say  that  the  trial  court  erred  in  determining 
the  preponderance  of  the  evidence  against  the 
party  complaining. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
E}rror^  Cent  Dig.  U  3979^3982;    Dec.  Dig.  | 

Appeal  from  Circuit  Conrt,  Cass  County; 
James  P.  Wasson,  Special  Judge. 

Proceedings  by  Mary  J.  Brophy  and  an- 
other for  the  establishment  of  a  drain.  In 
which  Frederick  Seyboid  and  others  filed 
remonstrances.  From  a  Judgment  establlsb- 
ing  the  drain,  the  remonstrators  appeaL  Af- 
firmed. 

M.    Wlnfleld,    McConnell,    Jenklnea,    Jen- 

klnes  &  Stuart,  for  appellants.     Franic  V. 

'  Gntbrie  and  Klstler  ft  Klstler,  for  appellees. 

COX,  J.  On  the  7th  day  of  September, 
1908,  the  appellees,  Mary  J.  Brophy  and 
John  C.  Rehwald,  filed  a  petition  in  the  Cass 
circuit  court  to  establish  a  drain,  alleging 
therein,  together  with   other  things  neces- 


sary to  be  averred,  tbat  fhey  were  Kspec- 
tlvely  the  owners  of  certain  tracts  of  land 
therein  described  which  would  be  benefited 
by  the  drain;  and  also  alleging  that  the  land 
of  others  therein  described  would  be  affect- 
ed by  the  proposed  drainage  and  among 
these  were  certain  lands  of  appellants.  After 
due  notice  and  an  appearance  by  the  appel- 
lants In  response  thereto,  the  proceeding  was 
docketed  as  a  cause,  and  on  December  18, 
1908,  was  referred  to  the  drainage  commla* 
sloners,  A.  J.  Beal,  connty  surveyor  of  Casa 
county,  and  Alonzo  Cover;  and  Thomas 
Fllnn,  a  reputable  freeholder  of  the  town- 
ship through  which  the  proposed  ditch  was 
to  be  constructed,  as  the  third  commissioner 
to  act  In  the  matter.  These  commlseloners 
were  ordered  to  meet  at  the  county  survey- 
or's office  on  December  23,  1908,  and  to  pro- 
ceed with  their  duties  and  to  report  on  Jan- 
nary  28,  1909.  On  this  last  date  the  commis- 
sioners named  in  the  order  of  reference  ap- 
peared In  court  by  their  attorney  and  secured 
an  extension  of  time  for  making  their  re- 
port to  February  20,  1909,  and  in  that  montb 
they  asked  and  were  granted  another  exten- 
sion of  time  to  March  26,  1909,  on  which 
date  they  filed  their  report 

This  statement  ,of  the  chronology  of  tlie 
proceeding  has  an  important  bearing  on  the 
most  vital  question  presented  for  decision. 
On  April  6,  1909,  appellants  and  others  filed 
separate  remonstrances  against  the  report 
of  the  commissioners,  and  upon  the  Issue 
formed  thereby  the  cause  was  tried  and  re- 
sulted In  a  Judgment  establishing  the  drain 
from  which  judgment  appellants  appeal,  otti- 
er  landowners  affected  not  Joining.  As  a 
ground  of  remonstrance  each  ot  the  appel- 
lants named  the  first  statutory  cause,  "that 
the  report  of  the  commissioners  in  not  ac- 
cording to  law,"  and  thereunder  made  objec- 
tions that  two  of  the  drainage  commission- 
ers were  not  competent  and  qualified  to  act 
in  that  capacity  at  the  time  of  making  their 
report  It  appears  that  the  term  of  office  of 
Beal  1^  county  surveyor  expired  on  January 
1,  1909,  following  his  designation  as  drain- 
age commissioner  in  this  proceeding,  and 
that  his  successor  who  was  elected  at  the 
preceding  general  election  in  November, 
qualified  and  took  office  at  the  expiration  of 
Beat's  term.  It  also  appears  that  the  term 
of  Cover  as  drabuge  commissioner  expired 
and  his  successor  was  elected  and  qualified 
on  January  6,  1900.  That,  at  the  time  the 
matter  of  the  establishment  of  the  drain  in- 
volved In  this  proceeding  was  referred  to 
them  by  the  court  December  18,  1908,  both 
Beal  and  Cover  were  qualified,  competent 
and  acting  drainage  commissioners  of  Cass 
county,  and  competent  to  act  in  this  par- 
ticular proceeding,  is  not  questioned  by  ap- 
pellants. But  it  is  urged  that  upon  their 
successors  being  elected  and  qualified  In  Jan- 
uary following  such  reference,  all  of  their 
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powers  and  anthorlty  as  anch  commlsslonera 
ended,  and  therewith  ended  tbelr  right  to 
farther  proceed  in  those  matters  confided  to 
them  to  aid  in  the  eBtablishment  of  the  drain 
Involved  in  this  proceeding.  We  do  not  de- 
cide that  appellants  are  wholly  wrong  In  this 
contention,  but  reason  manifestly  exists  why 
the  Legislature  might  have  intended  that 
where  commissioners  are  once  intrusted  with 
dntles  In  establishing  a  particular  drain, 
and  they  are  competent  and  qualified  at  the 
time  of  entering  upon  the  work,  they  should 
complete  that  work  notwithstanding  the  fact 
that  the  term  for  which  they  were  authoriz- 
ed to  act  generally  as  such  officers  expired 
Id  the  meantime.  The  inherent  nature  of 
the  work  and  the  provision  of  the  drainage 
statute  that  all  objections  to  the  acting  of 
any  drainage  commissioner  not  made  within 
the  time  fixed  should  l>e  waived,  suggest  such 
an  intent  It  is  not  always  that  the  ending 
of  the  term  of  office  renders  the  officer  pow- 
erless to  complete  some  of  his  official  duties 
begun  before  the  expiration  of  his  term.  At 
common  law  a  sheriff  whose  term  of  office 
had  ended  was  required  to  complete  all  the 
acts  necessary  to  t>e  done  nnder  an  execution 
which  he  had  received  and  levied.  He  might 
after  his  term  of  office  had  expired  receive 
redemption  money  upon  land  sold  by  him 
while  in  office  and  his  bond  covered  it;  or  he 
night  make  a  deed  to  the  purchaser.  He 
might  after  the  expiration  of  his  term  or  re- 
moval from  office  retain  possession  of  prop- 
erty, previously  attached  by  him,  and  await 
the  Judgment  Purl  v.  Duvall,  5  Har.  &  J. 
(Md.)  69,  9  Am.  Dec.  490;  Elkin  v.  People,  8 
Scam.  (111.)  207,  86  Am.  Dec.  541;  Tukey  v. 
Smith,  18  Me.  125,  36  Am.  Dea  704,  and 
note;  State  v.  Roberts,  12  N.  J.  Law,  114,  21 
Am.  Dea  62;  Allen  ▼.  Trimble,  4  Bibb  (Ky.) 
21,  T  Am.  Dec.  726.  It  Is  also  held  that  the 
administration  of  an  estate  commenced  by  a 
public  administrator,  sometimes  a  county  of- 
ficer ex  officio  discharging  such  duty,  and 
not  completed  within  his  term  of  office,  is 
nevertheless  to  be  completed  by  him  and  not 
ills  successor  in  office.  11  Am.  &  Eng.  E^n- 
cya  of  Law  (2d  Ed.)  p.  808,  and  cases  cited 
In  note  4;  18  Oyc  118,  and  cases  cited, 
note  77. 

ri]  But  if  there  was  ground  for  objection 
to  the  competency  of  Beal  and  Cover  to  act 
Rich  objection  was  not  properly  made  nor 
timely.  Section  4  of  the  drainage  act  of 
1907  nnder  which  this  proceeding  was  takcin 
grants  the  right  to  property  owners  aggriev- 
ed, to  remonstrate  against  the  report  of  the 
commissioners  for  the  causes  therein  named 
and  no  others.  The  first  of  these  causes  Is 
that  nnder  cover  of  which  appellants  sought 
to  question  the  competency  of  the  commis- 
sioners; that  is,  "that  the  report  of  the  com- 
missioners is  not  according  to  law."  The 
qnestlon  therefore  confronts  as  whether  un- 
der this  canse  remonstrators  may  attack  the 
legal  qualifications  of  the  commissioners. 
Xhla  section  provides  that,   "It  upon  the 


hearing,  the  conrt  than  decide  that  the  first 
of  the  above  causes  of  remonstrance  is  tme^ 
the  court  may  direct  the  commissioners  to 
amend  and  perfect  their  report,  or  the  court 
may  in  its  discretion  set  aside  said  report, 
and  refer  the  matter  anew  back  to  said  com- 
missioners for  a  new  report  In  making  such 
order  for  a  new  report,  the  court  shall  fix' 
the  time  and  place  of  their  meeting,  and 
when  they  shall  report;  and  when  said  new 
report  is  made  and  filed,  any  person  whose 
lands  are  reported  as  affected  may  remon- 
strate within  the  same  time  therefrom  and 
for  the  same  cause  as  is  hereby  allowed  to  re- 
monstrate against  this  first  report,  but  such 
second  remonstrance  shall  only  be  as  to  new 
matters  contained  In  the  second,  or  amend- 
ed report" 

This  language  measures  the  right  to  re- 
monstrate against  the  report  nnder  the  first 
cause  of  remonstrance  on  the  ground  that  It 
is  not  according  to  law.  It  contains  neither 
expressly  nor  impliedly  any  grant  of  right  to 
remonstrators  to  question  nnder  it  the  com- 
petency of  the  commissioners.  The  very 
terms  of  the  provision  in  fact  would  seem  to 
exclude  such  right  and  «urely  this  must  be  so 
when  considered  with  reference  to  the  terms 
of  the  act  that  it  shall  be  so  construed  as  to 
promote  tite  drainage  and  reclamation  of 
wet  and  overfiowed  lands.  Enlarging  the 
scope  of  a  remonstrance,  under  the  cause 
that  the  report  is  not  in  accordance  with 
law,  beyond  the  limitations  of  the  language 
of  the  section  above  quoted  so  as  to  give  the 
right  to  attack  the  competency  of  the  com- 
missioners at  this  stage  of  the  proceedings 
would  be  construing  the  statute  so  as  to  put 
a  weapon  of  obstruction  into  the  hands  of 
the  landowners,  neither  expressly  nor  im- 
pliedly given  by  It 

[2]  We  have  no  doubt  that  parties  to  a 
drainage  proceeding  whose  lands  an  afrect> 
ed  by  the  proposed  work,  may,  in  a  proper 
case,  at  the  first  available  opportunity  raise 
the  question  of  the  competency  of  the  drain- 
age commissioners  by  motion.  As  to  those 
who  are  made  parties  by  the  petition  the 
statute  fixes  the  first  opportunity  for  object- 
ing to  the  commlsslonera  at  a  time  within 
10  days  after  the  docketing  of  the  proceed- 
ing as  a  cause  and  the  reference  to  the  com- 
missioners after  which  time  the  right  to 
question  their  competency  is  deemed  waived. 
As  to  additional  parties  who  are  brought  in 
by  the  assessment  of  their  lands  by  the  com- 
missioners in  their  report  who  were  not 
original  parties,  it  is  held  that  they  may 
raise  the  qnestlon  of  the  competency  of  the 
commissimiera  by  a  timely  and  proper  mo- 
tion to  reject  the  report  made  within  ten 
days  after  they  are  brought  In  by  notice  as 
parties.  Small  v.  Buchanan  (1906)  16S  Ind. 
549,  76  N.  B.  167. 

U}  We  are  not  however,  required  to  de- 
cide whether  a  proper  and  timely  objection 
to  Beal  and  Cover  acting  in  this  proceeding 
should  have  been  sustained,  for  it  was  not 
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made.  Appellants  vere  orl^al  parties  and 
were  In  court  when  this  drain  was  referred 
to  these  commissioners.  They  were  chargea- 
ble with  knowledge  then  that  Seal's  term 
wonld  expire  on  January  1,  1909,  And  that 
hbi  successor  bad  been  elected.  They  were 
also  bound  to  know  that  Cover's  term  would 
expire  the  first  Mcmday  of  the  same  mouth. 
They  were  bound  to  know  that  the  succes- 
sors of  both  had  qualified  and  entered  upon 
the  discharge  of  their  duties  as  drainage 
commissioners  of  Cass  county  before  the  time 
fliced  for  the  report  on  this  drain  January 
28,  1009.  The  record  shows  that  on  January 
26th  and  in  February  extensions  of  time 
were  granted  to  the  commissioners  "hereto- 
fore appointed"  for  filing  their  report  Dur- 
ing all  of  this  time  no  question  was  raised 
by  appellants  of  the  right  of  the  commis- 
sioners to  do  the  work  they  were  bound  to 
know  they  were  engaged  In.  They  waited 
until  the  work  was  completed;  until,  pre- 
sumably, they  could  determine  from  the  re- 
port whether  the  nature  of  the  drain  and  the 
amount  of  their  assessments  would  be  sat- 
isfactory. Conceding  that  a  valid  objection 
to  the  further  acting -of  these  commissioners 
had  arisen,  appellants  waived  It  by  their 
quiescence  when  they  might  have  presented 
the  question  to  the  court  and  had  It  deter- 
mined at  any  time  after  the  alleged  Incom- 
petency arose. 

In  City  of  Valparaiso  v.  Parker  (1807)  148 
Ind.  878,  883,  47  N.  B.  830,  332,  It  was  said 
by  this  court  ip  speaking  of  objections  to 
the  competency  of  similar  officials:  "It  la 
the  general  rule  that  such  objections  must  t>e 
made  at  the  earliest  opportunity,  so  that  the 
proceeding  shall  not  be  allowed  to  proceed  to 
a  fruitless  result  with  accumulation  of  cost; 
and  if  not  so  made  tbey  will  be  deemed  to  be 
waived."  See,  also, .  Bradley  v.  City  of 
Frankfort  (1884)  99  Ind.  417;  Osbom  v.  Sut- 
ton (1886)  108  Ind.  443,  9  N.  B.  410;  Carr  v. 
Duhme  (1906)  167  Ind.  76,  82,  78  N.  B.  322; 
City  of  Huntington  v.  Amiss  (1906)  167  Ind. 
375,  380,  79  N.  E.  199;  Lewis  on  Eminent  Do- 
main (Sd  Ed.)  I  625. 

[4,5]  Under  the  first  statutory  cause  ap- 
pellants also  remonstrated  against  the  re- 
port of  the  commissioners  on  the  ground  that 
no  assessment  of  benefits  was  made  against 
the  lands  of  Mary  J.  Bropby  described  In 
the  petition,  and  alleged  therein  to  be  own- 
ed by  her  but  recorded  In  the  name  of  J.  O. 
Bropby,  deceased.  The  report  showed  the 
assessment  against  the  lands  described  to 
have  been  made  in  the  name  of  J.  C.  Bropby; 
and  the  court  found  Mary  J.  Bropby  to  be 
the  owner  and  among  other  amendments  and 
corrections  of  the  report  which  were  re- 
quired by  the  court  was  the  change  of  this 
assessment  to  the  name  of  Mary  J.  Bropby. 
Appellants  complain  in  their  motion  for  a 
new  trial  that  the  finding  in  this  respect  is 
not  sustained  by  sufficient  evidence  and  is 
contrary  to  law. 

[6, 7]  It  Is  not  claimed  by  appellants  that 


Mary  J.  Bropby  was  not  In  fact  the  own- 
er of  the  land  described,  but  they  insist  that 
such  finding  was  wholly  unsupported  by  any 
evidence  given  In  the  cause  and  therefore 
erroneous.  It  seems  to  us  that  the  conten- 
tion is  technical.  It  was  alleged  in  the  petl- 
tioa  that  the  lands  were  owned  by  the  peti- 
tioner Mary  J.  Bropby  but  that  they  stood  in 
the  name  of  J.  C.  Bropby,  deceased.  The  pe- 
tition was  verified  by  oath.  No  evidence  was 
presented  and  no  claim  is  made  that  Mary 
J.  Bropby  was  not  the  owner,  nor  that  J.  C. 
Bropby  was  the  owner  and  living.  We  sup- 
pose it  to  be  elementary  that  the  allegation 
of  ownership  under  the  circumstances  should 
be  taken  as  true,  and  the  correction  In  the 
report  is  one  which  the  drainage  statute 
expressly  authorizes  the  court  to  order  made. 
Bums  1908,  i  6143.  And  moreover,  under 
the  liberal  provisions  of  section  6141,  Bums 
1908,  being  section  2  of  the  drainage  act  of 
1907,  it  is  sufficient  to  give  the  court  juris- 
diction over  all  of  the  lands  described  and 
the  power  to  fix  a  lien  tor  the  assessment, 
if  they  are  described  as  belonging  to  the 
person  who  ai^ears  to  be  the  owner  acced- 
ing to  the  last  tax  duplicate  or  record  of 
transfer,  and  the  assessment  of  the  lands  of 
Mary  J.  Bropliy  made  in  the  name  of  J.  G. 
Bropby  would  have  been  good  against  her  as 
the  owner,  without  the  change  In  the  report 
directed  by  the  court  Keiser  t.  Mills  (1903) 
162  Ind.  366,  370,  69  N.  K  142.  Nor  can  we 
see  in  wliat  manner  the  rights  of  appellants 
were  prejudicially  Involved  in  the  action  of 
the  court 

It  is  earnestly  Insisted  that  the  evidence 
falls  to  show  that  the  proposed  ditch  will 
be  practicable  in  draining  the  lands  intend- 
ed to  be  drained;  but  that,  on  the  contrary, 
It  shows  that  the  plan  Is  Impracticable  and 
will  result  in  greater  overflow  and  damage. 
And  It  Is  further  claimed  that  there  is  a  lack 
of  evidence  sufficient  to  show  that  the  lands 
of  appellant  Seybold  will  be  benefited  in  a 
sum  equal  to  the  cost  of  the  assessment 
against  them  or  In  any  sum.  It  may  be  con- 
ceded that  the  cold  Inanimate  words  of  the 
record  contain  evidence  which  would  clearly 
have  sustained  a  finding  in  favor  of  the  ap- 
pellants on  both  of  these  questions,  but  It 
does  not  stand  alone — there  is  evidence  to  the 
contrary  in  each  instance.  The  report  of 
the  drainage  commissioners,  which  was  com- 
petent and  admitted  in  evidence,  is  prima 
facie  evidence  against  appellants'  conten- 
tions, and  this  was  sustained  by  the  testi- 
mony of  a  number  of  witnesses  In  itself  suf- 
ficient to  sustain  the  court's  findings  on  these 
questions.  Section  6151,  Burns  1908;  Zehner 
V.  Mllner,  172  Ind.  493,  87  N.  B.  209.  24  L: 
R.  A.  (N.  S.)  383. 

[8]  But  the  appellants  urge  upon  us  as  a 
duty,  under  the  provisions  of  section  698, 
Burns  1908,  that  we  weigh  the  evidence  and 
determine  these  questions  in  their  favor 
should  the  preponderance  be  found  with 
them.    This   we  cannot   do. .  The  evidence 
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wns  largely  oral  and  conflicting,  and  we  can- 
not say  that  the  trial  court  erred  In  deter- 
mining the  preponderance  against  appellants. 
ParkiBon  v.  Thompson  (1905)  164  Ind.  609,  73 
N.  B.  109;  Selberllng  v.  Porter  (1905)  165 
Ind.  7, 74  N.  B.  516 ;  Clarkson  t.  Wood  (1907) 
168  Ind.  582.  81  N.  E.  672;  Glendenning  v. 
Stahley  (1909)  173  Ind.  674,  91  N.  B.  234. 

Finding  no  errorln  the  record  the  cause  Is 
affirmed. 

MBYERS,  C  3.,  did  not  parUdpate  In  tbe 
decision  of  this  cause. 

an  Ind.  uv) 

LDSEUBR  ▼.  STATE.    (No.  21,756.)* 
(Supreme   Court  <A  Indiana.     May  23,  Idll.) 

1.  GannRAi.   Law    ((  '  278*)  —  Abatkubni — 
Grounds. 

'  Any  fraud  in  procuring  tlie  return  of  ac- 
eused  from  a  sister  state,  owing  to  his  lack  of 
knowledge  that  he  was  not  required  to  return 
in  obedience  to  a  warrant,  is  not  a  ground  for 
the  abatement  of  an  indictment  against  him. 

[Ed.    Note.— For  other    cases,    see    Criminal 
Law,  Cent.  Dig.  t  638;   Dec  Dig.  f  278.*] 

2.  GRiMitfAL   Law    (I   278*)  — Abatiubmt  — 

GB0UND8. 

That  an  indictment  was  returned  on  Insuf- 
ficient evidence  is  not  ground  for  abatement. 

[Ed.    Note.— For   other    cases,    see    Criminal 
Law,  Cent  Dig.  (  641 :   Dec  Dig.  i  278.*] 
8.  BiOAirr  (|  13*)— EviDEnoE. 

One  charged  with  ^igamy  admitted  his  for- 
mer marriage,  and  that  a  tew  months  before 
the  alleged  bigamous  marriage  he  had  seen  his 
former  wife,  and  knew  that  she  had  not  ob- 
tained a  divorce.  About  10  days  before  such 
marriage  he  received  a  letter  from  his  former 
wife,  stating  that  she  had  procured  a  divorce, 
but  made  no  inquiry  aa  to  such  fact  ^eld, 
that  whether  accused  made  sudi  inquiries  as 
would  justify  the  belief  that  his  former  wife 
had  obtained  a  divorce,  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Bigamy,  Dec 
Dig.  I  13.*1 

4.   BlOAMT    (I    7*)— ETVIDE^fCB— PBESUMPTIOnS. 

■Such  evidence  justified  a  conviction  as 
against  the  objection  that  it  was  not  shown 
that  accused  had  not  been  divorced;  the  pre- 
sumption in  civil  cases  as  to  tbe  regularity  of 
marriages  being  inapplicable  in  a  prosecution 
for  bigamy. 

[Ed.  Note.— For  other  cases,  see  Bigamy,  Cant 
Dig.  §8  84-40;    Dec  Dig.  |  7.*] 

6.  Cbimirai.  Law  (|  804*)— TbiaI/— Instbuo- 
TioNS— Necessity  of  Wbitino. 

Under  Bums'  Ann.  St  1908,  (  21.36,  subd. 

6,  accused,  on  requesting  the  court  to  charge  in 
writing,  has  the  absolute  right  to  written  in- 
structions. 

[Ed.    Note. — For   other   cases,   see    Criminal 
Law,  Cent  Dig.  |  1048;    Dec.  Dig.  i  804.*] 

e.  Criminal    Law    (|    804*>— TbiaI/— "Wbit- 

TEN    iNSTRUCnONS." 

The  act  of  the  court  reporter  In  taking 
down  the  oral  instructions  does  not  convert  them 
Into  written  instructions  within  Burns'  Ann.  St. 
1908.  I  2136,  subd.  5,  requiring  the  court  to 
charge  in  writing  on  request. 

[Ed.    Note. — For    other    cases,'   see    Criminal 
Law,  Cent  Dig.  t  1953;  Dec.  Dig.  {  804.*] 

7.  ORnaMAL  Law  (f  804*)- Right  to  Wbit- 

TEN    iNSTBncnONS — Waivbb, 

Where  accused  consented,  on  the  Jury  com- 
ing in  for  further  instructions,  to  the  reading 


by  the  reporter  of  the  oral  Instructions  given, 
be  waived  his  right  to  written  instructions. 

[E!d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1949;   Dec  Dig.  I  804.*] 

8.  CBnnNAi,  Law  ({  766*)  — Instbuctionb— 
Intadiro  Pbotince  of  jubt. 

A  charge  that-  the  jury  are  the  sole  judges 
of  the  facts  and  may  determine  the  law  as  en- 
acted by  the  Legislature  and  interpreted  by  the 
courts,  is  not  objectionable  as  invading  the 
province  of  the  jury,  empowered  under  Const 
I  64,  and  Burns^  Ann.  St  1908,  i  2136,  subd. 
5,  to  determine  the  law  and  the  facts. 

[EU.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1794 ;   Dec.  Dig.  |  766.*] 

9.  Cbiminal  Law   (|  829*)— Irstbcctions. 

It  is  not  error  to  refuse  requested  instruc- 
tions fully  covered  by  others  given. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  dbnt  Dig.  (  2011;   Dec  Dig.  (  829.*} 

10.  Criminal  Law  d  811*)— Requested  In- 
STBucTiONs — Presumptions. 

Instructions  that  the  presumption  of  In- 
nocence attaches  to  accused,  coupled  in  each 
instance  with  a  specific  phase  of  the  case,  give 
undue  prominence  to  the  question  of  presump- 
tions, and  are  properly  refused,  though  accused 
is  entitled  to  a  charge  on  the  presumption  of 
innocence. 

[Ed.  Note.— For  other  cases,'  see  Criminal 
Law.  Cent  Dig.  H  196»-1972;  Dec  Dig.  | 
8H.<] 

11.  Obihinal  Law  (|  811*)— Instbuctions— 
Cbeoibilitt  of  Pabticulab  Witnesses. 

Where  two  witnesses  from  a  sister  state 
testified  that  the  former  wife  of  accused  was 
alive,  the  refusal  to  charge  as  to  the  care  the 
jury  should  take  in  weighing  the  testimony  of 
such  witnesses  was  not  erroneous;  it  not  be- 
ing proper  to  single  out  such  witnesses. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1971;    Dec  Dig.  i  811.*] 

12.  Witnesses  (|  860*)— Impeachment. 

Where  accused  attacked  the  moral  charac- 
ter of  prosecutrix,  his  wife  in  the  alleged  biga- 
mous marriage,  it  waa  not  error  to  permit  her 
to  call  witnesses  as  to  her  character. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  {  1166;    Dec  Dig.  |  360.*] 

13.  Cbiminal  Law  (|  804*)— Tbial— Instbuo- 

TI0N8. 

Where  accused  and  his  attorneys  were  pres- 
ent when  the  jury  returned  into  court  asking 
for  an  instruction  on  a  question  of  law,  and 
no  objection  was  made  to  the  court  answering 
the  inquiry,  accused  could  not  complain  that 
the  court  orally  responded  to  the  inquiry, 
though  it  should  have  drawn  an  instruction  and 
reinstructed  the  jury.  . 

[ISd.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  |  804.*} 


14.  Biqamt  (t  7*)- 
The  state,  on 
prove  that  accused 
spouse  living  at  tbe 
nage,  and  accused, 
then  show  a  divorce 
[Ed.  Note.— For 
Cent  Dig.  H  34-40 


■BuBDKN  OF  Proof. 
a  trial  for  bigamy,  must 
was  married  to  another 
time  of  the  bi^mous  mar- 
to  escape  conviction,  must 
from  the  prior  spouse. 

other    cases,    see    Bigamy, 
;   Dec  Dig.  {  7.*] 

16.  CBIMINAL  Law  (|  1172*)- Habmless  Bb- 
BOB— Ebboneous  Instructions. 

Where,  on  a  trial  for  bigamy,  there  was 
no  pretense  that  accused  had  obtained  a  divorce 
from  his  former  wife,  and  the  evidence  of  his 
guilt  was  overwhelming,  tbe  error,  if  any,  in  an 
instruction   that    accused    bad    the    burden    of 
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showing  a  divorce  from  his  foimer  wife,  was 
not  reversible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
taw,   Cent  Dig.  K  3154-3163;    Dec  Dig.  { 

iirz»] 

16.  Criminal  Law   ({   1088*)— Instbdctions 

— exckptionb. 

Exceptions  to  instructions  in  criminal 
cases  cannot  be  reaerved  by  their  being  dated 
and  signed  by  the  judge,  or  by  the  party  or  at- 
torneys, though  the  exceptions  are  otherwise 
properly  reserved   by  the   bill   of  exceptions. 

[Ed.  Note. — For  other  cases,  see  Criminal 
lnw,  Dec.  Dig.  {  1088.*] 

Appeal  from  Circuit  Court,  Pike  County; 
Jobn  li.  Bretz,  Judge. 

James  E.  Leseuer  waa  convicted  of  big- 
amy, and  be  appeals.    Affirmed. 

Llndsey  &  Bock  and  J.  L.  Sumner, for  ap- 
pellant Thomas  M.  Honan,  Harry  W.  Car- 
penter, Oscar  R.  Luhrlng,  Wm.  B.  Le  Masters, 
Durre  &  Curry,  Edw.  M.  White,  James  E. 
McCuUough,  and  Thos.  H.  Branamaa,  for 
the  State. 


MYERS,  J.  Appellant  was  Indicted  in  Vaur 
derburgh  county,  from  which  the  venue  was 
changed  to  Pike  county,  where  he  was  con- 
victed and  sentenced  for  bigamy. . 

The  first  alleged  error  assigned  Is  in  sus- 
taining a  demurrer  to  his  plea  in  abatement 
The  substance  of  that  plea  was  that  the  de- 
fendant is  now,  and  has  been  continuously 
for  the  past  five  years,  a  resident  of  the 
state  of  Missouri,  and  never  was  a  resideut 
of  the  state  of  Indiana ;  that,  after  his  mar- 
riage to  the  prosecuting  witness,  she  filed  an 
aflldavlt  in  the  city  court  of  Evansvllle,  Van- 
derburgh county,  Ind.,  charging  him  with 
bigamy,  procured  a  warrant  for  his  arrest, 
and  he  was  arrested  in  the  city  of  St  liouis, 
Mo.,  and  the  officer  from  the  city  court  of 
Evansvllle  presented  this  warrant  to  him, 
and  demanded  that  he  return  to  the  state  of 
Indiana  to  answer  the  charge,  and  that,  in 
ignorance  of  his  rights  and  believing  the 
proceeding  legal,  he  returned  to  the  city  of 
Evansvllle  with  the  officer;  that  be  was 
l)ouud  over  to  the  grand  Jury,  and,  pending 
bis  being  In  Jail,  sued  out  a  writ  of  habeas 
corpus,  but,  before  the  case  could  be  heard, 
he  was  indicted  by  the  grand  jury  of  Van- 
derburgh county. 

The  plea  presents  the  fact  of  the  city  Judge 
of  Evansvllle  being  the  attorney  of  the  prose- 
cuting Tfitness  to  procure  an  annulment  of 
the  marriage,  and  aa  having  prepared  and 
Issued  the  warrant  for  bis  arrest,  and  hav- 
ing appointed  a  special  Judge,  and  then  pre- 
sented the  case  before  the  special  Judge  by 
whom  he  was  bound  over  to  the  grand  Jury, 
and  upon  his  request  and  the  request  of  the 
prosecuting  attorney  procured  the  Indictment 
of  appellant  without  sufficient  evidence  to 
warrant  an  indictment 

[1]  This  plea  is  based  upon  alleged  fraud 
of  these  officers  in  procuring  his  return,  ow- 
ing to  his  lack  of  knowledge  that  he  was  not 
required  to  return  in  obedience  to  the  war- 
rant It  is  manifest  that  the.se  facts,  if  true, 
could  not  abate  the  indictment.  This  was  an 
action  by  the  state,  and  he  had  come  volun- 
tarily within  its  Jurisdiction. 

[2]  His  allegation  that  the  indictment  was 


returned  upon  Insufficient  evidence  cannot  be 
interposed  to  abate  the  Indictment  State  t. 
Comer  (1902)  157  Ind.  611,  62  N.  E.  452,  and 
cases  cited;  Stewart  v.  State,  24  Ind.  142; 
Creek  v.  State,  24  Ind.  151;  State  ▼.  Fasset 
16  Conn.  457 ;  State  v.  Fowler,  52  Iowa,  103, 
2  N.  W.  983. 

If  he  is  guilty  of  the  offense  of  bigamy, 
it  was  an  offense  committed  in  Indiana,  and 
against  the  state  of  Indiana.  The  plea  al- 
leged that  be  was  not  a  resident  or  citizen 
of  the  state  of  Indiana.  That  be  could  not 
therefore  arall  himself  of  the  laws  of  tills 
state  upon  the  subject  of  extradition  of  fugi- 
tives from  Justice,  and  we  are  not  informed 
as  to  what  the  laws  of  Missouri  were  upon 
the  subject,  or  whether  there  were  any  ap- 
plicable to  the  subject  as  applied  to  a  crime 
alleged  to  have  been  committed  in  this  state. 
But,  assuming  that  th«%  were  statutes  of 
the  state  of  Missouri  to  which  he  might  have 
appealed,  bis  pleading  shows'  that  he  return- 
ed to  the  state  of  Indiana  voluntarily,  but 
under  a  misapprehension  of  his  rights,  if  he 
had  any,  to  be  beard  in  Missouri,  and  trotfi 
his  ignorance  of  the  law. 

It  is  urged  that  the  method  employed  to 
obtain  possession  of  bis  person  was  against 
public  policy,  and  that  it  is  against  public 
policy  that  one  wlio  is  a  city  Judge  sliail 
practice  law,  and  that  the  facts  alleged  show 
a  conspiracy,  and  an  unlawful  act  in  procur- 
ing his  return.  Whether  the  practice  of  law 
by  city  Judges  should  or  should  not  be  per- 
mitted is  a  subject  fop  legislative  interven- 
tion, and  is  not  the  concern  of  the  courts. 
Whether  the  alleged  acts  by  which  his  return 
was  procured  were  wrongful  upon  the  part 
of  the  participants,  or  would  authorize  an 
action  for  damages,  they  clearly  cannot  be 
claimed  to  abate  the  indictment,  and  the 
demurrer  was  properly  sustained. 

[3]  The  next  alleged  error  Is  in  oTermllng 
the  motion  for  a  new  trial,  and  primarily 
that  the  verdict  la  not  sustained  by  suffi- 
cient evidence.  The  evidence  shows:  That 
appellant  was  married  in  Carroll  county.  Mo., 
on  May  1,  1899,  to  a  Miss  Wallace;  that 
he  was  then  upwards  of  21  years  of  age,  and 
she  upwards  of  18  years  of  age;  that  they 
lived  together  until  November,  1906.  He  was 
27  years  of  age  at  the  time  of  the  trial.  By 
the  first  marriage  he  had  one  child,  and  his 
first  wife  procured  a  divorce  from  him.  He 
was  again  married  July  10,  1909,  to  Rowena 
Rogers  in  Omaha,  Neb.,  and  left  her  aftei 
a  few  days.  That  on  February  26,  1910,  he 
was  married  to  Jeanne  H.  Kelley,  in  Vander- 
burgh county,  Ind.  His  verified  application 
for  a  marriage  license  stated  that  this  was 
bis  first  marriage.  Jeanne  H.  Kelley  was  21 
years  of  age,  and  this  was  her  first  marriage. 
He  stated  to  the  minister  who  performed 
the  marriage  ceremony  that  he  bad  never 
been  married.  He  stated  to  a  policeman  that 
he  bad  received  a  letter  from  Rowena  Rogers 
some  two  weeks  before  bis  marriage  to  Miss 
Kelley  that  she  had  obtained  a  divorce,  but 
he  had  destroyed  the  letter.  He  first  met 
Miss  Kelley  February  3,  1910,  and  they  were 
married  on  February  26,  1910.  They  were 
employed  in  the  same  ofiice,  she  as  a  stenogra- 
pher, and  he  as  a  cartoonist  He  represent- 
ed to  the  prosecuting  witness  that  he  was  n 
bachelor.      Soon  .after    the    marriage    thex 
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went  to  St  Iionls,  and  sbe  retnmed  to  ber 
father  Harcb  28,  1910,  and  Instituted  an  ac- 
tion for  a  divorce  April  28,  1910.  He  claim- 
ed to  have  received  a  letter  from  his  last 
wife  ten  days  or  two  weeks  before  be  mar- 
ried Mlsa  Kelley  in  wblch  she  stated  that 
she  had  gotten  a  divorce.  His  reliance  and 
defense  is  based  upon  that  claim  of  fact. 
He  claims  to  have  written  her  inquiring 
whether  she  had  gotten  a  divorce,  and  that 
he  believed  what  she  said,  and  made  no  fur- 
ther Inquiry.  There  Is  some  evidence  by  one 
party  as  to  having  seen  a  letter  such  as  ap- 
pellee claimed  to  have  received,  bat  it  was 
of  such  character  that  the  jury  may  well 
liave  disbelieved  it  It  then  resolves  Itself 
Into  this  proposition:  Bopposing  that  he  re- 
ceived such  a  letter,  was  he  justified  in  re- 
Ijrlng  npon  It?  In  Squire  v.  State,  46  Ind. 
459,  an  instruction  was  asked  by  the  defend- 
ant "that,  if  the  Jury  believe  from  all  the 
evidence  In  the  case  that  the  defendant  mar- 
ried the  second  time  in  the  honest  belief  that 
his  former  wife  bad  been  divorced  from  him, 
they  should  find  him  not  guilty,"  and  It  was 
held  not  error  to  refuse  It  and  it  was  also 
held  that  if  it  had 'been  asked  so  to  do,  the 
court  should  have  charged  the  jury  that  if 
they  believed  from  the  evidence  that  the  de- 
fendant had  been  informed  that  his.  wife  had 
been  divorced,  and  that  he  had  used  due  care 
and  made  doe  inquiry  to  ascertain  the  truth, 
and,  had,  considering  all  the  circumstances, 
reason  to  believe,  and  did  believe,  at  the 
time  of  his  second  marriage  that  his  former 
wife  had  been  divorced  from  him,  they  should 
find  htm  not  guilty.  In  that  case  the  defend- 
ant had  been  separated  from  the  former  wife 
two  years,  and  had  received  letters  from  his 
parents  and  bis  brothers  Informing  him  that 
his  wife  had  procured  a  divorce  from,  him, 
and,  relying  upon  that  information,  bad  re- 
married. Appellant's  claim  is  not  so  well 
founded  In  this  case,  as  was  the  defendant's 
claim  in  that  case. 

In  this  case  appellant  admits  that  the  re- 
lations between  himself  and  the  last  wife 
were  strained,  and  that  he  bad  seen  her  as 
late  as  November,  1909,  and  knew  she  had 
not  then  procured  a  divorce.  He  knew  that 
she  lived  In  Douglass  county  and  in  the 
city  of  Omaha,  Neb.,  where  she  bad  relatives 
whom  be  knew,  as  he  did  the  places  of  resi- 
dence of  other  relatives  whom  he  knew,  but 
be  made  no  inquiry  whatever  except  as  he 
claimed  of  his  wife.  This  information  he 
claimed  to  have  received  within  ten  days  or 
two  weeks  of  the  marriage  for  which  he  was 
prosecuted.  It  Is  not  sufficient  that  he 
should  merely  have  had  a  belief  npon  the 
subject.  He  must  show  such  care  and  In- 
quiry as  would  Justify  the  belief  under  all 
the  evidence  and  circumstances  in  evidence, 
and  'Whether  he  did  so  was  a  question  for 
the  Jury. 

[4]  It  Is  next  contended  that  the  evidence 
is  not  sufficient  for  the  reason  that  it  was 
not  shown  that  appellant  had  not  been  di- 
vorced from  the  former  wife.  This  proposi- 
tion has  been  held  adversely  to  appellant. 
Fletcher  t.  State  (1907)  169  Ind.  77,  81  N.  E. 
1083,  124  Am.  St  Rep.  219.  The  presump- 
tions which  obtain  In  civil  cases  with  respect 
to  marriage  entered  into  according  to  the 
forms  of  law  that  there  Is  no  impediment  to 
snch  marriage,  where  the  rights  or  the  hap- 
95  N.E1.— 10 


plness  of  the  Innocent  part7  to  the  sup- 
posed marriage  or  the  legitimacy  of  offspring 
of  the  marriage  is  involved  in  collateral  pro- 
ceedings, And  no  place  in  a  prosecution  for 
bigamy.    Fletcher  v.  State,  supra. 

[6]  Before  the  commencement  of  the  argu- 
ment to  the  Jury,  appellant  requested  the 
court  to  give  all  instructions  to  the  jury  in 
writing.  This  was  not  done,  and  the  court 
instructed  the  Jury  orally,  and  the  instruc- 
tions were  taken  in  shorthand  by  the  court 
reporter.  If  the  case  stood  in  this  condi- 
tion of  the  record,  this  Judgment  would  have 
to  be  reversed,  as  it  is  a  positive  right  of  a 
defendant  Boms  1908,  $  2136,  subd.  5; 
Littel  V.  State,  133  Ind.  677,  83  N.  B.  417; 
Stephenson  v.  State,  110  Ind.  858,  11  N.  E. 
860,  59  Am.  Bep.  216;  Smurr  v.  State,  88 
Ind.  604. 

[S]  But  after  the  Jury  had  retired  and 
been  some  four  hours  in  deliberation,  they 
requested  to  be  retnstnicted.  They  were 
brought  In  and  by  consent  of  appellant  the 
Instructiona  were  read  by  the  reporter.  The 
taking  down  by  the  reporter  of  the  oral  in- 
structions did  not  constitute  them  written 
instructions.    Shafer  v.  Stlnson,  76  Ind.  374. 

[7]  The  right  to  written  instructions  might 
be  waived,  and,  wheh  appellant  consented 
to  the  reinstmction  of  the  Jury  in  the  man- 
ner shown,  he  waived  the  right  to  written 
instructions.  Voght  t.  State,  146  Ind.  12, 
43  N.  B.  1049. 

[1]  The  couK  was  requested  by  one  in- 
struction to  instruct  the  Jury  that  th'ey  were 
''the  judges  of  the  law  and  the  evidence." 
This  request  was  refused,  and  the  Jury  were 
instructed  that  they  were  "the  exclusive  and 
sole  Judges  of  what  facts  have  been  proven. 
*  •  •  Yon  may  also  determine  the  law 
for  yonrselves,  and  by  that  is  not  meant 
that  you  have  a  right  to  set  aside  the  law, 
and  make  your  own  law.  You  determine  the 
law  as  it  is  enacted  by  the  Legislature  of 
this  state,  and  considered  and  Interpreted  by 
the  higher  courts  of  record,  and  in  that  way 
you  have  a  right  to  determine  the  law  for 
yourselves,  but  not  to  make  your  'own  law." 
Each  of  these  instructions  was  coupled  with 
the  usual  instructions  in  regard  to  the  cred- 
ibility of  witnesses,  etc.  This  instruction  Is 
no  more  than  advisory  to  the  jury  as  to  the 
manner  of  determining  the  law.  They  are 
diarged  with  determining  the  law  as  applied 
to  a  particular  case.  That  is  what  the  law 
is  upon  a  specific  point  or  question.  The 
law  exists,  or  It  does  not  Innocence  or  gnillt 
depends  upon  what  the  law<s  upon  a  given 
state  of  facts.  How  is  a  Jury  to  determine 
what  the  law  is?  It  must  be  from  the  stat- 
ute and  the  Judicial  determinations,  but  not 
from  the  statute  alone,  but  the  substantive 
law  that  the  law  is  to  be  known  and  the 
Jury  are  given  no  more  than  the  rules  to 
guide  them  in  coming  to  their  determination 
as  to  what  the  law  is,  and  it  must  be  true 
that  they  cannot  make  the  law,  but  both  by 
the  Constitution  (article  1,  |  64,  Bums  1908), 
and  section  2136,  subd.  5,  they  have  the  right 
to  determine  it  as  it  is,  so  that  the  Instruc- 
tion was  not  erroneous,  and  the  province  of 
the  Jury  was  not  invaded,  and  fairly  covered 
the  question  presented  by  appellant's  second 
requested  instruction.  Anderson  v.  State, 
104  Ind.  467,  4  N.  B.  63,  5  N.  E.  711 ;  Hudel- 
son  T.  State,  94  Ind.  426,  48  Am.  Kep.  171 ; 
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Nnzrnn  ▼.  State,  88  Ind.  699;  Powers  t. 
State,  87  Ind.  144;  Rubrlcht  v.  State,  U  Ind. 
540 :    WiniamB  v.  State,  10  Ind.  503. 

[9]  Appellant's  requested  instructions  upon 
the  question  of  reasonable  doubt  were  fully 
covered  by  tbe  Instructions  given,  and  are 
quite  as  favorable  to  the  appellant  as  be 
could  ask. 

[10]  Appellant  requested  five  separate  In- 
structions to  the  point  that  the  presumption 
of  Innocence  attaches  to  a  defendant  charged 
with  crime  step  by  step  until  the  close  of  the 
trial,  but  in  each  Instance  was  coupled  with 
some  specific  question  or  phase  of  the  case. 
The  court  Instructed  the  Jury  that  "the  de- 
fendant is  presumed  to  be  innocent  until  the 
contrary  is  proved.  When  there  is  a  rea- 
sonable doubt  as  to  whether  his  guilt  Is  sat- 
isfactorily shown,  he  must  be  acquitted" : 
and  that  "if  there  is  a  reasonable  doubt  in 
your  minds,  or  in  the  mind  of  any  one  of 
yon,  as  to  his  gallt,  yon  cannot  find  him 
guilty,  as  long  as  that  remains,  buti  on  the 
contrary,  you  must  find  him  not  guilty." 
The  Instructions  requested  gave  nndne  prom- 
inence to  the  question  of  presumptions  with 
respect  to  8pe<dflc  matters,  and  while  appel- 
lant would  have  been  entitled  to  an  Instruc- 
tion which  presented  the  question  of  the  pre- 
sumption attaching  to  a  defendant  from  the 
beginning  to  the  close  of  a  trial,  and  step  by 
step  in  its  progress,  he  is  not  entitled  to  have 
it  repeated  with  respect  to  spedflc  matters. 
It  must  be  nnobjectionable  bt  the  form  he 
request^  it    Goodwin  v.  State,  96  Ind.  660. 

Appellant  requested  two  instructions  which 
were  refused  upon  the  subject  of  reasonable 
doubt  as  to  whether  appellant  exercised  due 
care  to  ascertain  whether  his  former  mar- 
riage had  beoi  dissolved,  and  whether  he 
honestly  believed  that  it  had  been.  The 
points  were  fully  covered  by  an  instruction 
given,  and  by  a  full  instruction  upon  the  sub- 
ject of  reasonable  doubt.    , 

[11]  Two  witnesses  were  brought  from 
Omaha,  Neb.,  to  testify  as  to  the  former  wife 
of  appellant  being  alive,  and  he  himself  tes- 
tified on  Ae  trial  that  he  had  had  a  letter 
from  her  within  ten  days  or  two  weeks  of 
his  last  marriage.  This  was  the  only  fact 
these  witnesses  were  called  to  testify  to, 
and  it  could  not  have  beesa  known  to  the 
state  that  appellant  would  even  testify,  or 
that  he  would  testify  that  the  former  wife 
was  still  alive,  but  he  tendered  Instructions 
upon  the  subject  of  the  care  the  Jury  should 
take  In  weighing  the  testimony  of  these  par- 
ticular witnesses.  He  was  not  harmed  by  it, 
and,  in  fact,  predicates  bis  defense  on  the 
fact  that,  as  late  as  10  days  before  his  mar- 
riage, he  had  had  a  letter  from  her  upon  the 
faith  of  which  he  married,  and  the  matter  of 
weighing  the  credibility  Of  witnesses  was 
fully  covered  by  another  instruction.  It  is 
insisted,  however,  that  he  was  entitled  to  an 
instruction  singling  out  these  witnesses,  and 
the  reason  for  extra  caution  in  weighing 
their  testimony.  It  is  not  proper  to  single 
out  part  of  the  witnesses  in  a  case — for,  if  a 
part  may  be,  all  may — and  attempt  an  analy- 
sis as  affecting  the.  question  of  credibility. 
Appellant  would  certainly  Justly  complain 
if  his  own  testimony  were  subjected  to  that 
rule.  Mcintosh  v.  State,  151  Ind.  251,  51  N. 
E.  364 ;  Deal  v.  State,  140  Ind.  354,  39  N.  E. 
930.    The  specific  objection  is  based  upon  the 


cases  of  Parker  ▼.  State,  136  Ind.  284,  35  N. 
B.  1105,  Fleming  v.  State,  136  Ind.  149,  36 
N.  B.  164,  and  Carpenter  v.  State,  43  Ind. 
371.  It  will  be  noted,  however,  that  in  nei- 
ther of  those  cases  was  this  question  pre- 
sented, but  in  each  was  involved  a  specific 
question  in  controversy  which  went  to  the 
very  marrow  of  the  case,  viz.,  in  two  cases 
an  alibi,  and  in  the  third  the  question  of 
self-defense,  and  in  each  it  was  held  that  a 
defendant  is  entitled  to  a  specific  charge  as 
to  the  law  upon  evidence  in  the  case,  and  es- 
pecially upon  a  controverted  question  upon 
which  innocence  or  guilt  depends,  but  that 
Is  very  far  from  the  question  here  presented. 

[12]  Appellant  sought  to  attack  the  moral 
character  of  the  prosecuting  witness,  and  on 
rebuttal  she  was  allowed  to  call  witnesses 
as  to  her  moral  character.  There  was  no 
error  in  this.  Commonwealth  ▼.  Gray,  129 
Mass.  474,  37  Am.  Bep.  878 ;  Warren  v.  Com- 
monwealth. 99  Ky.  370,  35  S.  W.  1028. 

[II]  After  the  Jury  had  been  in  delibera- 
tion acme  four  boars,  they  requested  to  be 
reinstrncted,  and  it  was  in  this  connection 
that  appellant  consulted  that  the  instruc- 
tions as  originally  given  by  the  court  and 
takoi  down  in  shorthand  be  read  to  the  Jury. 
At  the  close  of  their  reading,  one  of  the  Ju- 
rors Inquired,  "I  do  not  know  whether  it 
would  be  a  point  of  evidence.  The  question 
bothering  us  is.  Was  it  necessary  for  the 
state  to  bring  a  deposition  from  this  Bowena 
Sogers  [the  former  wife]  to  this  court,  and 
was  it  necessary  for  the  state  to  prove  that 
the  marriage  of  this  defendant  to  Bowena 
Bogers  was  not  annulled  by  divorce  prior  to 
his  marriage  to  this  Eelley  girl,  was  or  was 
not  annulled  by  divorce?"  The  court  in  an- 
swer to  this  inquiry  stated  to  the  Jury :  "On 
the  law  question  you  inquired  about,  it  ia 
incumbent  on  the  state  to  show  that  the  de- 
fendant was  married  to  the  Rogers  woman, 
and  that  she  was  still  living  at  the  time  of 
the  marriage  to  the  Kelley  woman.  It  is 
then  incumbent  on  the  defendant  to  show  a 
divorce  from  his  former  wife,  the  Rogers  wo- 
man, if  you  find  he  was  married  to  her. 
What  is  the  other  point?"  The  Juror  an- 
swered, "That  is  all."  Appellant  and  his  at- 
torneys were  present  and  made  no  objection 
to  the  court  answering  the  inquiry.  There 
had  been  no  specific  instruction  given  upon 
the  direct  question  asked.  To  have  reread 
the  instructions  would  not  Iiave  enlightened 
the  jury  upon  the  question.  It  was  a  ques- 
tion of  law,  as  to  which  the  Jury  were  en- 
titled to  be  instructed.  The  practice  here 
followed  is  far  from  commendable,  and  is 
condemned.  The  court  should  have  drawn  an 
instruction  covering  the  point,  and  rein- 
strncted the  Jury ;  otherwise,  a  defendant's 
righte  might  be  seriously  prejudiced  without 
opportunity  for  redress,  if  the  statements  of 
a  court  are  not  preserved. 

[14]  The  answer  or  instruction  is  treated 
as  instruction  13  of  the  sequence.  The  form 
of  the  exception  as  shown  by  the  allied  bill 
of  exceptions  is:  "And  the  defendant,  at  the 
time  said  thirteenth  oral  instruction  was  giv- 
en to  the  Jury,  excepted  to  the  action  of  the 
court  in  giving  said  thirteenth  oral  instruc- 
tion to  the  Jury,  and  after  said  thirteenth 
oral  instruction  so  given  to  the  Jury  was 
transcribed  by  the  reporter,  the  defendant 
entered  on  the  margin  of  tlie  said  thirteenth 
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instruction  his  writtei  exception  to  tbe  ac- 
tion of  the  court  In  giving  to  tbe  jury  said 
thirteenth  Instmctlon,  which  written  excep- 
tion was  dated  and  signed  by  the  attorneys 
for  the  defendant  and  by  the  judge  of  said 
court."  It  Is  then  recited  that  the  "thir- 
teenth oral  instruction"  was  correctly  tran- 
scribed, and  signed  by  the  judge,  and  filed 
with  the  clerk,  and  said  "thirteenth  oral 
instruction,"  with  the  12  other  preceding  in- 
structions given,  "and  the  exceptions  taken 
by  the  defendant  to  each  of  them,  and  writ- 
ten on  the  margin  thereof,  and  dated  and 
signed  by  the  judge  and  attorneys  for  the 
defendant,  •  •  •  are  in  words  and  fig- 
ures following."  Here  followed  the  13  in- 
structions seriatim,  on  the  margin  of  each 
of  which  is  the  statement:  "Given  by  the 
court  of  its  own  motion,  and  excepted  to  at 
the  time  by  the  defendant,  the  22d  day  of 
July,  1910.  John  L.  Bretz,  Judge.  Lindsey 
&  Bock,  Attorneys  for  Defendant"  And  It 
is  then  recited  that  these  instructions  from  1 
to  IS,  inclusive,  were  all  the  instructions 
given  to  the  jury.  We  were  at  first  of  the 
opinion  that  this  does  not  show  an  exception 
to  the  substance  of  the  instruction,  and  so 
treated  it;  bat  in  tliat  there  may  be  room 
for  donbt.  There  bad  been  no  specific  in- 
stmctlon as  to  whom  tbe  burden  was  placed 
upon,  to  show  a  divorce ;  but  the  jury  had 
been  properly  instructed  upon  the  question 
of  the  duty  of  the  defendant  to  make  such 
reasonable  inquiry,  and  exercise'  such  care 
as  would  reasonably  lead  one  to  believe  that 
a  divorce  had  been  granted.  Taking  the  in- 
quiry by  tbe  juror,  and  tbe  answer,  it  seems 
to  have  been  directed  to  the  proposition 
whether  the  state  was  required  to  prove  that 
no  divorce  had  been  granted,  and  whether, 
U  divorce  was  claimed  as  a  defense,  it  sboold 
be  shown  by  the  defendant  Tbe  one  prop- 
osition is  tlie  corollary  of  the  other;  that  is, 
tbe  state  was  not  bound  to  prove  the  nega 
tlve,  but  appellant  was  required  to  prove  tbe 
afiSrmative.  One  is  the  necessary  sequence 
of  the  other,  and  was  a  correct  statement  of 
the  law.     Fletcher  v.  State,  supra. 

[1 1]  But  if  we  are  in  error  both  as  to  the 
exception  and  the  substance  of  the  thirteenth 
instruction,  appellant  could  not  liave  been 
harmed  by  it;  for  there  is  no  pretense  of  a 
divorce,  and  the  evidence  is  so  overwhelming 
as  to  his  guilt  that  we  would  not  be  war- 
ranted in  reversing  the  judgment  because 
bis  substantial  rights  were  not  prejudiced 
upon  the  merits,  Musser  v.  State,  157  Ind. 
423,  61  N.  E.  1 ;  Stalcup  v.  State,  146  Ind. 
271,  45  N.  B.  334;  Reed  T.  State.  141  Ind. 
116,  40  N.  B.  625. 

[II]  We  desire  again  to  point  ont  to  the 
profession  that  exceptions  to  instructions  in 
criminal  cases  cannot  be  reserved  by  their 
being  dated  and  signed  by  the  judge,  or  by 
the  party  or  attorneys,  as  done  in  this  case, 
though  the  exceptions  are  otherwise  proper- 
ly reserved  by  the  bill  of  exceptions.  Stuck- 
er  V.  State,  171  Ind.  441,  443,  84  N.  E.  971; 
Donovan  v.  State,  170  Ind.  123,  131,  83  N.  E. 
744;  State  v.  Thomson,  167  Ind.  96,  78  N. 
E.  328;  Hannan  v.  State,  149  Ind.  81.  47  N. 
E.  628. 

Tbe  judgment  Is  affirmed. 


an  Ind.  <7S) 
SEINMER  et  tH  r.  SPANN.     (No.  21,683.) 

(Supreme  Court  of  Indiana.     Jane   1,  1911.) 

Wills   ({   697*)  —  Estates    Dbvisbd  — Fke- 
SIMPI.E   Estates. 

Under  Burns'  Ann.  St  1908,  }  3123,  pro- 
viding that  every  devise  in  terms  denoting  the 
testator's  Intention  to  devise  his  entire  interest 
in  all  big  real  or  personal  property,  shall  be 
construed  to  pass  all  the  estate  in  such  prop- 
erty, where  a  testator  bequeathed  his  wife  the 
rents  and  profits  arising  from  his  real  estate 
not  otherwise  disposed  of,  with  a  power  of  sale, 
and  provided  that  upon  her  death  all  of  tbe 
property  remaining  shall  be  divided  In  eight 
parts  and  distributed  among  certain  persons, 
the  last  devisees  are  not  restricted  to  a  life 
estate,  for  that  would  create  a  partial  intes- 
tacy. 

[Ed.  Note.— For  other  cases,  see  Wills,  Ont 
Dig.  |{  1319-1326 ;    Dec.  Dig.  {  597.*] 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  93  N.  E.  1061. 

B.  D.  Salsbury,  Pblllp  Wilkinson,  Jameson 
ft  Hay,  W.  A.  Baatlan,  and  Robert  W.  Mc- 
Bride,  for  ai«)ellants.  Miller,  Shirley,  Hll^r 
ft  Thompson,  Stafford  &  Arthur,  Walter  S. 
Bent  Gavin,  Gavin  ft  Davis,  and  Lewis  G. 
Walker,  for  appellee. 


JORDAN,  O.  J.  Appellants  have  filed  s 
petition  for  rehearing  in  this  appeal,  where- 
in they  assign  numerous  reasons  and  in  sup- 
port thereof  they  present  an  extended  argu- 
ment Their  counsel  still  appear  to  be  im- 
pressed with  the  view  that  all  that  passed  to 
the  wife  of  tbe  testator  was  merely  the  rents 
and  profits  of  the  land,  and  all  which  be 
intended  to  give  to  his  nieces  and  nephews 
(appellees  herein)  was  the  mere  unconsumed 
portion  of  these  rents  and  profits  remaining 
at  the  death  of  his  wife.  It  is  claimed  that 
in  reaching  the  conclusion  which  we  did  at 
the  former  bearing,  we  overlooked,  Ignored, 
and  overthrew  well-settled  rules  of  law.  Up- 
on this  feature  they  especially  argue  and 
contend  that  we  Ignored  the  old  rule  of' the 
common  law  which  they  advanced,  which  is 
to  the  effect  that  a  general  devise  of  real  es- 
tate, which  does  not  define  the  interest  to 
be  taken  by  the  devisee,  passes  only  a  life  es- 
tate, unless  it  affirmatively  appears  from  tbe 
will  that  a  greater  estate  was  intended. 
They  insist  that  this  is  a  rule  of  law  and  not 
of  construction,  and  seemingly  insist  that  it 
Is  an  inflexible  rule  and  one  to  which  all  oth- 
er rules  pertaining  to  tbe  Interpretation  of 
wlUs  must  bend  or  become  subordinate. 
Therefore,  it  is  argued  that  we  erred  In  over- 
looking the  fact,  as  they  claim,  that  the  de- 
vise in  the  will  to  appellees  is  a  general  one 
containing  no  words  of  inheritance  or  limi- 
tation and  no  words  defining  the  extent  of 
tbe  interest  to  be  taken  by  them,  therefore, 
it  is  said  that    the   common-law   rule    for 
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whicb  they  contend  must  prevail  and  there- 
under It  must  be  held  that  the  devise  to  ap- 
pellees passed  to  them  only  a  life  estate. 

Upon  the  proposition  that  a  devise  of  the 
rents  and  profits  or  the  Income  of  land  Is  In 
effect  a  devise  of  the  land  Itself,  we,  in  ad- 
dition to  the  authorities  cited  in  the  original 
opinion,  refer  to  the  following:  Merrill  v. 
American  Baptist,  etc..  Union,  73  N.  H.  414, 
62  Atl.  647,  3  L.  B.  A.  (N.  S.)  1143,  111  Am. 
St  Rep.  632;  Beed  v.  Beed,  9  Mass.  372; 
Sampson  v.  Bandall,  72  Me.  109 ;  Diament  r. 
Lore,  31  N.  J.  Law,  220.  It  is  certainly  im- 
material what  language  or  terms  the  testator 
employed  to  express  his  intention  that  his 
wife  was  to  be  invested  with  a  life  estate 
in  his  lands.  That  he  carried  out  his  in- 
tention by  the  use  of  language  or  terms  well 
recognized  by  law  is  sufficient  We  Iiave, 
therefore,  the  settled  or  given  fact  that  his 
<^ife  took  a  Ufe  estate  in  all  his  land  other 
than  that  which  he  devised  to  his  sister,  Mrs. 
Sprole.  The  Inquiry  then  arises,  what  dis- 
position, If  any,  did  he  mfike  of  the  fee- 
simple  Interest  which  he  held?  This  fee  In- 
terest, as  shown,  amounted  to  about  9S  per 
cent  of  bis  entire  estate.  Counsel  for  ap- 
pellants in  their  brief  on  petition  for  rehear- 
ing still  continue  to  assert  that  as  to  htS 
fee  interest  in  his  lands  the  testator  intended 
to  and  did  die  intestate,  and  therefore  at  his 
death  the  lands  devised  to  his  wife  for  life 
passed  or  descended  to  her  in  fee  simple  as 
bis  heir,  and  at  her  death  they  descended  to 
appellants  as  her  heirs  under  the  law. 
.  At  the  former  hearing  we  did  not  Ig- 
nore the  common-law  rule,  but  were  con- 
vinced by  the  consideration  of  the  will  in  its 
entirety,  as  well  as  certain  parts  or  portions 
thereof,  that  the  Intention  of  the  testator 
to  invest  appellees  with  the  fee  simple  in  the 
lands  devised  to  them  was  plainly  shown. 
Therefore,  according  to  the  decisions,  to 
which  we  will  hereafter  refer,  there  was  no 
room  for  the  application  of  this  rule.  The 
principle  is  well-settled  that  in  a  testamen- 
tary devise  of  land  the  term  "heirs"  or  any 
other  legal  word  of  inheritance  Is  not  neces- 
sary to  pass  the  fee  to  the  devisee.  As  ap- 
pellants now  seem  to  rest  their  case  npon 
the  common-law  rule,  whicb  they  apparent- 
ly Insist  must  absolutely  control  tn  the  con- 
struction of  the  will  In  this  case,  we  will 
give  this  rule  a  full  consideration.  While  it 
Is  true  that  it  is  still  In  force  In  this  state, 
nevertheless  it  has  been  materially  modified 
by  our  Legislature,  and  as  now  recognized  by 
this  court  it  will  not  be  permitted  to  defeat 
the  intention  of  a  testator  where  his  inten- 
tion can  reasonably  be  discovered  from  the 
will  Itself.  Or,  In  other  words,  the  rule  in 
question  Is  not,  as  appellants  insist  an  in- 
flexible one  of  law,  but  Is  one  of  construction, 
and  cannot  be  i)ermitted  to  prevail  over  the 
Intention  of  the  testator,  but  Is  subordinate 
to  such  intention,  and  can  operate  only  and 
along  and  in  connection  with  other  well-set- 
tled rules  or  canons  applicable  to  the  con- 


struction or  interpretation  of  wills.  It  is 
certainly  true  that  a  conrt  in  construing  a 
will  is  not  to  be  guided  or  controlled  alone  by 
the  bare  provision  therein  devising  the  lands 
which  does  not  name  the  interest  intended  to 
be  taken  by  the  devisee,  and  hold  that  such 
devise  must  be  limited  or  confined  to  a  life 
estate  only  without  regard  to  or  considera* 
tion  of  other  provisions,  clauses  or  terms  of 
such  instrument  Wills  ar«  not  to  be  so 
construed. 

Section  3123,  Bums'  Statute  1908,  which  Is 
a  part  of  the  statutes  of  this  state  pertain- 
ing to  wills,  provides  that  "every  devise.  In 
terms  denoting  the  testator's  intention  to  de- 
vise his  entire  Interest  in  all  his  real  or  per- 
sonal property,  shall  be  construed  to  pass  all 
of  the  estate  In  such  property,  including  ea- 
tates  for  the  life  of  another,  which  he  was 
entitled  to  devise  at  his  death.  •  •  •» 
This  section  provides  a  rule  of  construction, 
and  appellant's  counsel  apparently  overlook 
the  fact  that  the  common-law  rule  for  wbicli 
they  contend  has  been  thereby  modified,  and 
that  the  intention  of  the  testator,  when  aa> 
certalned,  must  prevail,  notwithstanding  the 
said  rule.  Korf  v.  Gerlchs,  145  Ind.  134,  4% 
N.  B.  24;  MiUs  T.  rranklln,  128  Ind.  444» 
28  N.  B.  60. 

In  Korf  V.  Gerlchs,  supra,  the  conrt  speak- 
ing by  Hackney,  X,  after  referring  to  and 
quoting  from  the  above  section  said:  "While 
this  statute  does  not  defeat  the  common-law 
rule  it  implies  that  that  rule  shall  not  pre- 
vail as  against  the  latentlon  of  the  testator 
to  devise  his  entire  interest'  The-  rule  that 
the  testator's  intention  shall  prevail  not* 
withstanding  the  common  law,  has  been  ap> 
plied  In  this  state.  Boss  v.  Boss,  135  Ind. 
367,  35  N.  B.  9;  Mills  v.  Franklin,  128  Ind. 
444.  28  N.  B.  60;  Morgan  v.  McNeeley,  129 
Ind.  537,  26  N.  B.  393;  Patterson  v.  Nixon, 
79  Ind.  251.  That  it  is  the  general  mle  for 
the  construction  of  wills  that  the  Intention 
of  the  testator  Is  of  first  importance  is  with- 
out question.  One  rule  of  intention  is  that 
a  testator  will  not  be  presumed  to  have  in- 
tended partial  intestacy,  unless  the  language 
of  the  will  compels  such  construction.  [Citing 
cases.]  This  rule  has  been  applied  to  defeat 
that  of  the  common  law,  above  referred  to,  in 
Morgan  v.  McNeeley,  supra,  and  Mills  y. 
Franklin,  supra.  Partial  intestacy  would  be 
written  upon  each  of  the  three  devises  to 
the  appellee,  If  the  appellant's  contention 
should  controL  *  *  *  In  speaking  of  the 
rule  of  the  common  law,  this  court  said  In 
Boy  ▼.  Bowe,  00  Ind.  54:  This  rule  often 
operates  in  contradiction  of  the  rule  that  the 
testator's  intention  shall  prevail,  especially 
in  the  case  of  wills  made  by  persons  unskiU- 
ed  in  the  law;  for  the  common  mind  will 
usually  suppose  that  a  general  devise,  with- 
out  limitation,  carries  the  whole  estate  ot 
the  testator.  Therefore,  if  the  will  contain 
any  expression,  tn  addition  to  the  general 
devisCi  indicating  an  intention  to  pass  a  fee 
simple,  the  court  will  use  this  to  bear  ou| 
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the  Intention ;  tbongh  It  nrart,  In  some  way 
affirmatively  appear,  courts  are  easily  satis- 
fled  tbat  an  estate  of  Inberitance  was  in- 
tended. Cleveland  v.  SpUman,  25  Ind.  05. 
They  are  always  ready  to  adopt  any  plausi- 
ble excuse  for  rescuing  particular  cases  from 
the  wrong  direction,  which  the  general  rule 
would  give  them.  2  Redf.  Wills  327.'  We 
think.  In  view  of  the  statute  above  quoted,  that 
this  proposition  could  have  been  made  even 
stronger  by  stating  that  the  common-law  rule 
win  not  be  allowed  to  defeat  the  testator's 
Intention,  where  that  Intention  can  be  other- 
wise reasonably  ascertained.  The  common- 
law  rale  at  most  is  bnt  a  guide  to  the  as- 
certainment of  the  testator's  Intention,  and 
It  must  take  its  place  in  connection  with  the 
Other  established  rules  for  like  purpose.  To 
^ve  that  rule  the  control  of  the  question 
made  by  the  appellant,  would  set  at  naught 
the  rule  against  partial  Intestacy." 

The  argument  of  appellants'  counsel  that 
the  rule  In  question  Is  one  of  law  and  not 
of  construction  Is  certainly  refuted  by  the 
holding  of  this  court  in  Korf  t.  Gerlchs,  su- 
pra. As  there  said,  It  Is  '^t  most  but  a 
guide  to  the  ascertainment  of  the  testator's 
Intention  and  must  take  its  place  In  connec- 
tion with  other  established  rules  for  like 
purpose." 

In  Mills  T.  FrankUn,  supra,  this  court  also 
considered  the  rule  as  one  of  construction, 
for  It  Is  there  said  that:  "Admitting  that 
this  rule  of  construction  is  In  force,  as  stat- 
ed in  Roy  T.  Rowe,  90  Ind.  54,  yet  It  is  a 
somewhat  technical  rule  of  construction,  and 
is  not  applied  where  the  other  expressions 
and  language  of  the  will  Indicate  an  Inten- 
tion of  the  testator  to  pass  a  fee  simple,  and 
due  consideration  must  be  given  to  other 
well-settled  rules  of  construction." 

One  of  the  infirmltiee  which  impresses  the 
argument  of  appellants'  counsel  is  their  ef- 
fort or  endeavor  to  make  a  will  for  the  tes- 
tator according  to  their  own  views  instead 
of  properly  construing  the  one  which  he  ac- 
tually made.  Turning  again  to  the  provi- 
sions of  the  will  of  James  W.  Brown,  and 
it  will  be  seen  that  after  making  a  devise 
of  the  life  estate  to  bis  wife  under  item  1, 
lie  then.  In  Item  2,  positively  directs  that 
npon  her  death  "all  of  the  property"  devised 
to  her  for  her  own  use  and  benefit  during 
her  life,  which  shall  be  remaining,  shall  be 
divided  Into  eight  equal  parts,  etc.,  and  to 
go  to  the  beneficiaries  therein  named — kin- 
dred of  his  own  blood.  E>vidently  what  he 
meant  tij  the  word  "ronalning"  was  the 
remainder  over  of  the  lands  devised  to  his 
wife  which  she  had  not  sold  and  used  the 
proceeds  th«'eof  for  hw  maintenance  and 
support  under  the  power  with  which  she 
was  Invested.  By  the  language  "all  which' 
shall  be  remaining  shall  be  divided  into  eight 
equal  parts"  and  one-eighth  given  to  the 
devisees  as  therein  mentioned,  the  intention 
9t  tlw  testator  to  vest  the  fee  la  evident. 


and  therefore  may  b«  said  to  afflrmatlvely 
appear. 

To  reassert,  the  fact  tbut  he  made  a 
will  creates  a  strong  presumption  of  his 
intention  to  devise  his  entire  interest  In  all 
of  his  property,  both  real  and  personal, 
which  he  was  entitled  to  devise  at  'the  time 
of  his  death.  This  fkct,  coupled  with  the 
further  fact  that  he  made  no  provision  or 
gave  no  direction  that  the  part  of  his  es- 
tate which  he  devised  to  appellees — the  kin- 
dred of  his  own  blood — should  at  any  time 
pass  beyond  them,  indicates  that  he  intend- 
ed for  them  to  enjoy  the  property  given  to 
them  absolutely  as  their  own.  Roy  v.  Rowe, 
90  Ind.  00;  Mills  ▼.  FrankUn,  supra. 

Under  the  circumstances.  It  Is  unreason- 
Bt>Ie  to  argue  that  be  in  the  disposition  of 
his  property  intended  to  create  two  life  es- 
tates— one  In  favor  of  his  wife,  and  the  oth- 
er in  favor  of  the  appellees — ^making  no  tes- 
tamoitary  disposition  whatever  of  the  fee 
of  his  valuable  real  property;  or,  in  other 
words,  leaving  It  to  be  controlled  by  the  law 
of  descent 

Referring  again  to  the  introductory  clause 
of  this  will,  and  it  will  be  observed  that 
the  testator  thereby  declares  his  intention 
to  dispose  of  his  property;  not  merely  a 
portion  thereof,  but  as  he  declares  "my  prop- 
erty," manifestly  meaning  and  Intending  all 
of  his  property.  According  to  the  meaning 
of  the  term  "disposition"  it  was  his  purpose 
to  distribute  all  of  his  property  under  and 
by  the  written  Instrument  which  Immediate- 
ly followed  this  Introductory  clause,  which 
Instrument  or  document  he  declared  to  be 
his  last  will. 

In  Pattlson  v.  Doe,  7  Ind.  282,  the  will 
there  Involved  was  executed  by  Edward  Pat- 
tlson In  1827,  when  the  common-law  rule  was 
in  force  in  this  state.  By  this  will  the  tes- 
tator devised  to  each  of  bis  seven  sons  a 
tra:ct  of  land,  reserving  a  life  estate  out  of 
one  tract  to  his  wife.  He  also  gave  specific 
and  pecuniary  legacies  to  his  two  daughters. 
The  will  contained  a  residuary  clause  dis- 
posing of  the  ronalnder  of  his  property.  By 
the  fourth  item  of  his  will  the  testator  in 
that  case  devised  to  his  son,  James  Pattlson, 
the  southeast  quarter,  etc.,  describing  a  cer- 
tain tract  of  land  devised  to  said  son,  with- 
out naming  the  Interest  Intended  to  be  pass- 
ed. In  an  action  Involving  this  will  the  low- 
er court  held  that  James  Pattlson  took  a  life 
estate  only  under  the  devise  in  question. 
On  Avpeal,  the  judgment  below  was  held  to 
be  erroneous  and  a  reversal  followed.  In 
that  case  this  court  said:  "The  will  dis- 
posed of  the  entire  estate  of  the  testator; 
and  It  would  be  subversive  of  the  first  and 
most  obvlons  rule  of  construction — that  is, 
the  Intention'  of  the  testator — to  hold  that 
a  life  estate  only  passed  by  the  devise.  [Cit- 
ing authorities.]  If,  npon  examining  the 
will,  the  intention  to  pass  a  fee  Is  apparent, 
a  fee  will  pass,  although  the  word  "heirs' 
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ia not  used.  Doe  ▼.  Harter,  7  Blackf.  488. 
Tbat  such  was  the  Intention  of  the  testator 
ai^ears  from  the  fact  already  adverted  to — 
tbat  he  disposed  of  all  his  property;  and 
from  the  fact  that  the  devises  are  all  alike, 
the  word  'heirs*  not  occurring  in  the  entire 
will.    •••••• 

Without  any  further  comment,  we  are  sat- 
isfied that  the  conclusion  which  we  reached 
In  the  former  hearing  that  appellees  took  a 
fee  In  the  property  devised  to  them  by  the 
will  of  James  W.  Brown  was  correct  We 
again  affirm,  for  .the  reasons  stated  in  onr 
orlfrinal  opinion,  that  no  question  for  the 
taxation   of   costs   Is   presented. 

Appellants  In  their  petition  also  request  a 
rehearing  in  this  cause  in  respect  to  the  will 
of  Agnes  O.  Brown.  Under  our  holding,, 
however,  we  are  fully  satisfied  that  her  will 
was  properly  construed,  and  that  no  reasons 
are  presented  for  a  rehearing  upon  the  con- 
Btnictlon  of  her  will. 

Appollnnts*  petition  for  rehearing  Is  in  all 
things  overruled. 


(177  Ind.  IM) 

CITY  OF  INDIANAPQUS  et  al.  T.  INDI- 
ANAPOLIS LIGHT  ft  HBAT  CXX 
(No.  21,64i.)i 

(Supreme  Court  of  Indiana.    May  23,  1011.) 

1.  Appeal  and  Ebbob  (|  167*)  — Right  to 
Appeai/— Effect  of  Stipulatiow. 

By  paying  money  to  plaintiff  under  a 
judgment  against  it  and  aeveral  other  defend- 
ants, a  city  did  not  preclude  itself  from  appeal- 
ing where  it  was  stipulated  that,  if  any  of  the 
parties  should  appeal,  and.  upon  final  adjadi- 
cation,  it  should  appear  that  the  city  should 
not  have  made  such  payment,  the  city  should  be 
repaid. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
&ror,  Dec.  Dig.  I  16T.»] 

2.  Railboads  (t  09*)  — Tback  Eixtation 
Pbocbedinos  — Assessment  or  Dauages— 
Authobitt. 

One  affected  by  an  improvement  under  the 
track  elevation  statute  of  March  3,  1905  (Acts 
19(^,  c.  82),  cannot  base  right  of  action  on  an 
assessment  of  damages  made  by  the  board  of 
public  works  without  showing  tliat  the  board 
was  authorized  to  make  it. 

[Bd.   Note.— For  other  cases,  we  Railroads, 
Dec  Dig.  {  09.*] 

8.  Railboadb    (I    99*)  — Tback    Ei.btation 

PBOCEEDIMGS  — ASSESSVENT    Of    DaILAGES— 
AUTDORITT. 

Under  the  express  terms  of  Track  Eleva- 
tion Statute  March  3,  1905  (Acta  1905,  c.  82) 
{{  2,  5,  the  board  of  public  works  can  deter- 
mine and  assess  in  favor  of  an  owner  only 
such  damages  as  are  recoverable  at  law  on 
account  of  an  imprsvement. 

[EU.   Note.— For  other  eases,  see  Railroads, 
Dec.  Dig.  {  99.*] 

4.  IUii.BOADa    (I    00*)— Track    Bletation 

PBOCEEDINGS— AaSESBMXNT  OF  Daiiaobs. 
A  light  and  heating  company  is  not  en- 
titled to  an  award  for  damage  caused  its  prop- 
erty by  a  ehange  of  the  grades  of  streets  made 
by  a  city  in  making  an  improvement  under  the 
track  elevation  statute  of  March  3,  1906  (Acts 


1005,  c.  82),  thos  invalidating  an  assessment  of 
snch  damages  by  the  board  of  public  works. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Dec.  IHg.  {  99.*] 

5.  Railboads  (S  99*)— Stbeetb— Tback  Ele- 
vation Pboceedinos— Assessment  of  Dam- 
ages. 

Under  a  light  and  heating  company's  fran- 
chise, reserving  to  the  city  right  to  require  a 
change  in  the  company's  conduits,  etc.,  the 
company  wds  not  entitled  to  an  award  to  cover 
changes  the  company  was  required  to  moke  in 
its  conduits,  etc.,  on  account  of  an  improve- 
ment under  the  track  elevation  statute  of  Man^h 
3,  1905  (AcU  1905,  c.  82),  thus  invalidating 
an  assessment  of  such  damages  by  the  board  of 
public  works. 

[E<d.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  {  99.*] 

6.  Railroads  (S  99*)— Stbeetb— Track  Ele- 
vation  Proceedings — Damages. 

Track  Elevation  Statute  March  8,  1905 
(AcU  1905,  c  82)  {  6,  prescribing  the  method 
of  apportioning  damages  caused  by  an  improve- 
ment under  the  act,  does  not  contemplate  suit 
against  a  city  or  the  railroad  companies  affect- . 
ed  to  recover  personal  judgment  for  cost  or  ex- 
pense incurred  in  an  improvement. 

IBH.  Note.— For  other  cases,  we  Railroads, 
Dec.  Dig.  {  09.*] 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; J.  O.  Leffler,  Judge. 

Action  by  the  Indianapolis  Light  &  Heat 
Company  against  the  City  of  Indianapolis 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeal.     Reversed. 

Samuel  O.  Pickens,  Baker  ft  Daoiela,  Elam, 
Feeler  ft  Elam,  Walker  &  McGulre,  Ferdi- 
nand Winter,  Hackney  ft  Littleton,  Bowen  ft 
Watson,  John  W.  Kern,  John  C.  RuckelsbaoB, 
W.  W.  Lowney,  and  Jos.  B.  Kealing,  for  ap- 
pellants. John  E.  Scott,  E.  E.  Scott,  Addison 
C  Harris,  Pickens,  Cox  &  Cinder,  and  Har^ 
vey  &  Harv^,  for  appellee. 

JORDAN,  a.  3.  Appellee,  as  plaintiff  In 
the  lower  court,  originally  instituted  thla  ac- 
tion against  the  city  of  Indianapolis  as  sole 
defendant  to  recover  the  sum  of  $25,000,  that 
being  the  amount  of  an  assessment  made  in 
favor  of  the  plaintiff  by  the  board  of  public 
works  of  the  city  of  Indianapolis  on  account 
of  damages  claimed  to  have  been  suffered  by 
it  on  account  of  changes  made  In  the  grades 
of  certain  streets  in  the  city  of  IndlanapoIiB 
by  work  performed  under  and  in  pursuance 
of  a  resolution  adopted  by  the  said  board  as 
authorized  by  an  act  of  the  Legislatur* 
known  and  denominated  as  "The  Track  Ele- 
vation Statute,"  passed  on  March  3,  1006. 
Acts  1905,  p.  144.  A  demurrer  by  the  city  to 
the  original  complaint  on  account  of  defect 
of  parties  defaidants  was  sustained.  There- 
upon plaintiff  filed  an  amended  complaint, 
whereby  it  made  the  following  parties  code- 
fendanta  in  the  action  along  with  the  dty 
of  Indianapolla:  Vandalla  Railroad  (Compa- 
ny; Cleveland,  Cincinnati,  Chicago  ft  St 
Louis  Railway  Ck>mpany ;  Cincinnati,  Indian- 
apolis  ft  Western   Railroad   Company;    the 
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Indianapolis  Union  Railway  Company;  the 
Indianapolis  Traction  &  Terminal  Company ; 
the  Indianapolis  Street  Railway  Company; 
the  board  of  commissioners  of  tiie  county  of 
Marlon;  and  the  town  of  WoodruS  Place,  of 
Marlon  county,  Ind. 

Briefly  stated.  It  may  be  said  that  this 
amended  complaint  discloses  the  character 
and  nature  of  the  several  corporations,  de- 
fendants, and  the  business  in  which  they 
were  engaged,  together  with  the  plaintiff's 
and  defendants'  ownership  of  certain  proper- 
ty, the  situation  of  the  real  estate  and  prop- 
erty, and  this  use  to  which  It  was  applied, 
etc.  It  alleged  the  adoption  by  the  board  of 
public  works  of  the  city  of  Indianapolis  of 
track  elevation  resolution  No.  1  under  and 
pursuant  to  the  aforesaid  statute.  The  com- 
plaint disclosed  that  said  resolution  was 
adopted  by  the  board  of  public  works  for  the 
alteration  of  grade  of  crossing  or  crossings 
of  steam  railroad  track  or  tracks,  and  for 
the  elevation  or  depression  of  such  tracks 
where  they  crossed  any  street  or  highway  In 
said  city.  The  pleading  alleged  that  notice 
of  the  adoption  of  this  resolution  was  pub- 
lished once  each  week  for  two  consecutive 
weeks  in  the  Indianapolis  Sentinel,  a  dally 
newspaper  of  general  circulation  published 
In  said  city,  etc. ;  that  In  said  notice  the  29th 
day  of  May,  1905,  was  fixed  as  the  time  at 
which  the  board  of  public  works  would  re- 
ceive and  hear  remonstrances  from  persons 
Interested  in  and  affected  by  snch  Improve; 
ment;  that.  In  addition  to  the  publication 
aforesaid,  the  board  caused  10  days  written 
notice  of  such  hearing  to  be  served  on  a  resi- 
dent officer  of  the  steam  railroad  and  street 
railway  companies  whose  tracks  are  affected 
by  the  proceedings,  and  upon  the  board  of 
county  commissioners  of  Marlon  connty,  Ind., 
and  upon  the  town  clerk  of  the  town  of 
Woodruff  Place,  an  Incorporated  town  within 
and  surrounded  by  the  city  of  Indianapolis. 
It  further  shows  that,  upon  plaintiffs  (ap- 
pellee herein)  remonstrance,  such  proceed- 
ings were  had  before  the  board  of  public 
works  that  said  board  assessed  damages  In 
favor  of  appellee  in  the  sum  of  $25,000, 
which  damages  the  board  stated  were  recov- 
erable under  existing  laws  on  account  of 
such  elevation  of  tracks,  etc.  The  board 
adopted  and  approved  the  list  of  assessment 
of  damages  as  modified,  and  declared  that 
said  assessment  of  damages  so  awarded  to 
the  Indianapolis  Light  &  Heat  Company  shall 
be  deemed  a  part  of  the  expense  of-Qie  Im- 
provement ordered  and  directed  by  the  track 
elevation  resolution,  and  that  said  expense 
shall  be  borne  by  the  proper  parties  in  inter- 
est mentioned  in  the  said  track  resolution  as 
therein  and  by  law  provided,  and  that  the 
same  shall  be  included  In  an  equitable  set- 
tlement or  kettlements  to  be  hereinafter  ad- 
justed by  said  board  of  public  works  between 
the  parties  In  Interest  as  contemplated  by 
said  track  elevation  resolution  and  as  pro- 
vided by  law.    The  assessment  In  question 


was  filed  in  the  office  of  the  board  of  public 
works,  etc.  This  amended  complaint  de- 
mands Judgment  In  favor  of  the  plaintiff 
against  each  and  all  of  the  defendants  for 
$30,000  and  all  proper  relief.  Each  of  the 
defendants  separately  demurred  to  the 
amended  complaint  for  want  of  facts.  These 
demurrers  were  overruled,  and  exceptions 
reserved.  Separate  answers  by  way  of  gen- 
eral denial  and  by  setting  up  affirmative  mat- 
ter were  then  filed  by  the  'several  defendants. 
On  the  Issues  as  Joined  there  was  a  trial  by 
court  and  a  finding  In  favor  of  plaintiff. 

The  court  found:  That  on  the  24th  day  of 
August,  1906,  the  board  of  public  worlcs  of 
the  dty  of  Indianapolis,  acting  under  elevat- 
ed track  resolution  No.  1  and  at  the  time 
having  Jurisdiction  of  the  cause  an^  the  par- 
ties affected  by  said  elevated  track  resolu- 
tion, held  that  the  plaintiff  had  suffered  dam- 
ages by  the  proceedings  under  said  elevated 
track  resolution  In  the  sum  of  $25,000,  and 
that  such  damages  were  damages  recoverable 
under  existing  law,  and  upon  such  decision 
said  board  made  a  final  assessment,  fixing 
plaintiff's  damages  at  the  said  sum  of  $25,- 
000.  That  there  was  no  appeal  from  such 
decision  and  assessment  by  any  of  the  de- 
fendants to  this  action.  That  by  reason  of 
such  assessment  and  failure,  to  appeal,  said 
assessment  has  become  and  Is  now  adjudicat- 
ed as  against  the  defendants  herein,  both  as 
to  the  amount  thereof,  and  that  the  same  is 
for  damages  recoverable  under  existing  law. 
"And  the  court  now  finds  that  the  plaintiff 
has  sustained  damages  in  the  sum  of  $25,000, 
and  the  same  are  damages  recoverable  under 
existing  law.  That  there  Is  due  to  the 
plaintiff  from  the  defendant  city  of  Indian- 
apolis on  said  assessment  of  damages  as  the 
proportion  of  said  damages  to  be  paid  by  it, 
as  apportioned  by  law,  sums  as  follows." 
Here  the  percentage  to  be  paid  by  the  city  is 
set  out  with  the  interest,  etc.,  making  a  to- 
tal of  $4,296.83,  and  that  the  plaintiff  Is  en- 
titled to  a  Judgment  herein  against  the  de- 
fendant for  the  amount 

The  court  further  found:  That  as  to  the 
remainder  of  the  plalntifTs  damages,  assess- 
ed as  aforesaid  In  the  sum  of  $21,180.59,  the 
defendant  city  of  Indianapolis  may,  if  it  de- 
sires, advance  the  money  and  pay  the  same 
as  a  part  of  Its  portion  of  the  expense  of  the 
improvement  and  work  ordered  and  com- 
pleted nnder  said  elevated  track  resolution, 
and,  in  the  event  of  such  advancement  and 
payment,  it  will  be  entitled  to  credit  therefor 
in  the  equitable  settlement  or  settlements 
between  the  parties  as  provided  by  law,  but 
It  Is  not  required  to  make  sncb  advancement. 
That  It  is  the  duty  of  the  board  of  public 
works  of  the  city  of  Indianapolis  to  at  once 
make  and  adjust  equitable  settlement  be- 
tween the  defendants  Interested  in  the  Im- 
provement and  work  ordered  and  completed 
under  said  Novated  track  resolution  in  such 
manner  as  that  the  total  cost  of  the  alter- 
ations ordered  by  and  completed  under  said 
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resolution,  inclucllng  as  a  part  of  said  cost 
the  plaintiff's  said  damages,  shall  be  appor- 
tioned between  the  parties  as  theretofore  de- 
cided by  said  board  and  as  provided  by  law, 
fixing  In  said  settlement  the  amount  due 
from  each  of  the  defendants,  steam  railroad, 
and  street  railroad  companies  and  board  of 
commissioners  of  Marion  county,  and  upon 
snch  adjustment,  or  in  case  of  appeal  by  any 
party,  upon  the  decree,  each  of  the  parties 
defendant  should  pay  Its  proportion  of  such 
cost  as  directed  by  snch  settlement  or  decree, 
and,  in  default  in  the  payment  aforesaid  by 
any  party,  the  amount  assessed  against  such 
party  by  such  settlement  or  decree  remain- 
ing unpaid  should  be  certified  by  said  board 
of  public  works,  etc.  ,On  its  finding,  the 
court  adjudged  and  ordered  that  the  plalntia 
recover  of  defendant  the  city  of  Indianapolis 
the  sum  of  $3,819.41,  together  with  interest 
thereon,  making  a  total  upon  this  item  of 
damages  of  $4,296.83,  together  with  its  costs 
and  charges  laid  out  and  expended.  The 
court  further  ordered  that  the  defendants 
other  than  the  city  of  Indianapolis  each  pay 
their  own  costs  made  by  them,  respectively. 

It  was  farther  adjudged  by  the  court  that 
as  to  the  balance  of  the  plaintiff's  damages 
assessed  as  aforesaid,  "if  the  defendant  cxty 
of  Indianapolis  jBhall  advance  and  pay  to  the 
plaintiff  the  whole  or  any  part  thereof,  as  a 
part  of  its  portion  of  the  expense  Of  said  im- 
provement and  work,  it  shall  be  entitled  to 
credit  therefor  In  the  equitable  settlement  or 
settlements  between  the  parties  defendant  to 
be  made  as  provided  by  law,  and  that,  upon 
payment  to  or  collection  by  said  city  of  any 
portion  of  said  plaintiff's  damages  by  or  from 
any  of  the  defendants  liable  therefor,  not 
theretofore  advanced  and  paid  by  the  city  to 
the  plaintiff  as  aforesaid,  if  the  dty  shall 
fall  or  refuse  at  once  to  pay  the  same  to  the 
plaintiff  when  so  received  or  collected,  the 
plaintiff  will  then  have  its  action  therefor 
against  the  defendant  city,"  etc.  It  was  fur- 
ther considered  and  adjudged  that  the  find- 
ing and  Judgment  of  the  court  in  this  cause 
shall  not  In  any  manner  affect  the  power  of 
the  board  of  public  works  of  the  city  of  In- 
dianapolis to  adjust  an  equitable  settlement 
or  settlements  among  the  parties  interested 
in  said  work  and  parts  thereof,  etc.  The 
several  and  separate  motions  of  each  of  the 
defendants  for  a  new  trial,  assigning  vari- 
ous reasons  therefor  were  overruled  by  the 
court,  to  which  ruling  proper  exceptions  were 
reserved. 

The  proceedings  had  before  the  board  of 
public  works  were  filed  as  exhibits  and  made 
a  part  of  the  complaint.  In  its  remonstrance 
filed  before  the  board  appellee  claimed  dam- 
ages on  account  of  the  change  of  the  street 
grades,  which,  as  alleged,  affected  Its  ease- 
ment of  access  to  its  property  and  to  the 
light  and  air  which  It  enjoyed.  Upon  this 
point  or  feature  of  the  case,  it  appears  from 
the  proceedings  had  before  the  board  that 
the  latter  assessed  damages  in-  favor  of  ap- 


pellee, including  interest.  In  the  sum  of  ii,' 
296.83 ;  and  a  further  sum  of  $21,180.59  was 
assessed  by  the  board  In  favor  of  appellee, 
as  the  proceedings  disclose,  on  account  of  the 
changes  which  appellee  was  required  to  make 
in  Its  conduits,  cables,  wires,  etc.,  these  be- 
ing a  part  of  its  lighting  and  heating  plant 
which  it  was  operating  under  and  pursuant 
to  a  franchise  granted  by  the  city  of  Indian- 
apolis. The  damages  assessed  by  the  board 
in  favor  of  appellee  on  account  of  these 
changes  amounted  to  the  sum  of  $25,4T7.42. 
which  damages,  as  stated  by  the  board  of 
public  works  in  its  record,  were  recoverable 
by  appellee  under  existing  laws  as  provided 
by  the  track  elevation  statute.  No  direct 
Judgment  for  the  recovery  of  any  part  of  the 
damages  assessed  by  the  board  of  public 
works  as  set  up  in  the  complaint  was  ren- 
dered against  any  of  appellants  other  than 
the  city  of  Indianapolis.  Nevertheless,  if  the 
judgment  can  be  sustained,  each  of  them  will 
be  very  materially  affected  and  bound  there- 
by. Consequently  each  of  them  has  the  right 
to  appeal  therefrom.  The  Judgment  at. least 
professes  to  bind  all  of  the  appellants,  for  the 
coQrt  therein  adjudged  and  decreed  that,  if 
the  city  of  Indianapolis  elected,  it  might 
pay  tlie  damages  in  question,  and,  in  that 
event,  it  should  have  the  right  to  collect  the 
amount  so  paid  by  it  from  its  codefendants 
(coappellants  herein)  as  a  part  of  the  cost 
and  expense  arising  out  of  the  work  in  mak- 
ing the  improvement.  In  passing,  however, 
It  may  be  said  that  it  .does  not  appear  that 
tbere  was  any  crossrpleading  upon  the  part 
of  any  of  the  defendants  in  the  case,  and  ap- 
pellants' counsel  therefore  advance  the  con- 
tention that  a  portion  of  the  Judgment  la 
outside  of  the  Issues  tendered  by  the  com- 
plaint, and  hence  is  invalid  and  of  no  avail. 
On  account  of  the  conclusion  which  we  have 
reached,  it  is  not  essential  that  we  consider 
appellants'  contention  in  this  respect. 

[1]  Separate  assignments  of  error  by  each 
appellant  have  been  filed.  Appellee  has  filed  a 
special  plea  or  answer  in  bar  of  the  separate 
assignment  of  errors  filed  by  appellant  the 
city  of  Indianapolis.  Under  this  plea  or  an- 
swer, it  contends  that  the  appeal  of  the  city 
should  be  dismissed.  It  appears  that,  after 
the  rendition  of  the  judgment  In  the  lower 
court,  an  agreement  was  entered  into  between 
appellee  and  the  city  of  Indianapolis,  the  lat- 
ter acting  through  Its  board  of  public  works. 
Under  this  agreement,  it  appears  that  the 
city  turned  over  conditionally  to  appellee  the 
sum  of  $25,000.  It  was  provided  and  stipu- 
lated in  the  agreement  that,  in  the  event  any 
of  the  parties  in  this  cause  should  appeal 
from  the  Judgment  rendered  by  the  Marlon 
Superior  Court,  then  if  said  Judgment  should 
be  reversed,  modlQed,  or  a  new  trial  ordered, 
and  "if  upon  final  adjudication  in  said  cause, 
following  such  appeal  or  appeals,  it  shall  ap- 
pear that  the  city  of  Indianapolis  ought  not 
to  have  [mid  the  company  (appellee  herein) 
the  whole  or  any  part  of  Its  said  damages,  in 
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that  eTent,  ttie  company,  upon  demand,  cove- 
nants, and  agrees  to  repay  and  refund  to  the 
city  so  much  of  said  damages  as  it  shall 
appear  the  city  ought  not  to  have  paid  to 
the  company,  and  final  settlement,  upon  such 
final  adjudication,  shall  be  made  between  the 
parties  hereto  in  all  respects  pursuant  to  the 
rights  and  liabilities  of  the  parties  as  found 
and  determined  by  such  final  adjudication." 
For  the  full  and  faithful  performance  of  its 
agreement,  appellee  gave  a  bond  In  the  sum 
of  $26,000.  It  is  manifest,  we  thlnlc,  that  the 
city  of  Indianapolis  by  Its  action  under  this 
agreement  is  not  barred  or  precluded  from 
prosecuting  this  appeal.  By  turning  the  mon- 
ey over  to  appellee  as  shown,  the  city  cannot 
be  said  to  have  thereby  affirmed  the  validity 
of  the  judgment  rendered  in  the  lower  court. 
It  accepted  no  benefits  under  the  Jndgtnent 
AH  that  It  did  was  to  turn  the  money  over 
to  appellee  on  the  condition  that  it  should  be 
returned  to  it  by  appellee  in  the  event  upon 
a  final  adjudication  after  an  appeal  the  city 
was  held  not  to  be  liable  to  appellee  for  any 
part  of  the  damages  in  question.  See  sec- 
tions 151  and  152  of  Elliott's  Appellate  Proce- 
dure. In  section  152,  supra,  it  is  said:  "It 
Is  obvious  that  there  is  an  essential  difference 
between  one  who  pays  a  Judgment  against 
him  and  one  who  accepts  payment  of  the 
55um  awarded  him  by  a  Judgment.  Payment 
by  a  party  against  whom  a  Judgment  is  ren- 
dered may  often  be  necessary  to  protect  his 
property  from  sacrifice.  •  •  •  our  cases 
holding  that  payment  by  the  defendant  does 
not  estop  him  from  prosecuting  an  appeal 
rest  on  solid  ground,  and  are  sustained  by 
the  decisions  of  other  courts."  In  fact,  it 
appears  that  appellee,  imder  the  agreement 
in  question,  did  not  Intend  to  cut  off  or  bar 
the  city's  right  to  appeal,  for  It  is  provid- 
ed by  the  agreement  that  in  the  event  anyi 
of  the  parties  in  the  case  should  appeal"  and; 
the  Judgment  should  be  reversed,  etc.  The 
evident  theory  of  the  complaint  and  the  one 
accorded  to  H  by  the  lower  court  Was  that 
the  assessment  made  by  the  board  of  public 
works  and  the  one  upon  which  this  action 
is  Imsed  was  the  equivalent  of  a  judgment  of 
a  court  against  the  city  of  Indlnnkpolls  and 
Its  codefendants;  that.  Inasmuch  as  no  appeal 
had  been  taken,  the  assessment  as  made  by 
the  board  was  conclusive  and  binding  against 
all  of  the  parties,  and  was  not  subject  to  col- 
lateral attack  in  this  action.  In  fact,  it  ap- 
pears that  this  theory  was  entertained  by 
the  trial  court  throughout  the  trial  of  the 
cause,  as  appellants  were  not  permitted  to 
introduce  any  evidence  to  show  that  appel- 
lee was  not  entitled  to  recover. 

tU  Appellant's  counsel  earnestly  Insist  that 
the  trial  court  was  wrong  in  holding  that 
the  board  of  public  works  in  assessing  the 
damages  In  question  acted  within  its  Juris- 
diction, and  that  its  decision  in  the  matter, 
whether  right  or  wrong,  Is  binding  and  con- 
clusive tQ>on  ail  of  the  parties  in  this  cause. 
This  board  Is  nothing  more  than  a  mere  ad- 


ministrative or  ministerial  tribunal  wltb  lim- 
ited powers  or  jurisdiction.  It  has  only  such 
power  as  is  expressly  or  Impliedly  conferred 
upon  It  by  statute.  Under  and  by  the  track 
elevaOon  statute,  supra,  this  board  was  se- 
lected to  perform  certain  administrative  du- 
ties or  functions.  •  Therefore  Its  authority  or 
power  to  act  In  the  premises  as  It  did  must 
be  found  in  and  limited  only  by  die  provl- 
Bions  of  that  statute.  It  must,  therefore, 
necessarily  follow  that,  If  the  board  had  no 
power  under  this  law  to  make  the  particu- 
lar assessment  and  award  of  damages  in  fa- 
vor of  appellee,  then,  under  the  circumstanc- 
es, Its  act  In  so  doing  was  a  nullity  and  in 
no  sense  binding  or  conduslve  upon  .any  of 
the  appellants.  Senour  v.  Ruth,  140  Ind 
818,  39  N.  B.  946 ;  State  Board,  etc.,  v.  Hol- 
lidday,  150  Ind.  216,  49  N.  E.  14,  42  L.  R.  A. 
826;  Hart  v.  Smith,  159  Ind.  182,  64  N.  B. 
661,  58  L.  R.  A.  949.  95  Am.  St.  Rep.  280; 
Klein  V.  Nugent  Gravel  Co.,  162  Ind.  509.  70 
N.  B.  801,  and  authorities  there  cited;  Cain 
T.  Allen,  168  Ind.  8,  23,  79  N.  E.  201.  896. 
Appellee  could  not  base  any  right  of  action 
upon  the  assessment  in  question  as  against 
any  of  the  appellants  without  showing  that 
the  board  of  public  works  under  the  provi- 
sions of  the  statute  was  empowered  or  au- 
thorized to  make  it.  Klein  v.  Nugent  Gravel 
Co.,  supra. 

[3]  The  question  arises.  What  damages  had 
the  board  of  public  works  the  power  or  au- 
thority xinder  the  law  to  determine  and  as- 
sess in  favor  of  appellee?  Section  5  of  the 
track  elevation  act  of  1905,  supra,  specifical- 
ly answers  this  question  by  thfe  provision 
therein  that  "Said  board  (1.  e.,  the  board  of 
public  works)  shall  likewise  determine  the 
damage.  If  any,  Which  may  be  recoverable 
under  existing  law  by  any  person,  firm  or 
corporation  on  account  of  such  elevation  or 
depression  of  tracks."  Again,  In  section  2 
of  the  same  statute.  It  Is  declared  tliat  the 
damages,  if  any,  recoverable  under  existing 
law  by  any  person,  firm,  or  corporation, 
shall  be  Included  as  a  part  of  the  expense 
to  be  borne  by  all  of  the  parties  interested. 
It  will  be  noted  that,  under  the  provisions 
of  the  statute  the  board  la  tied  down  to  and 
empowered  to  determine  only  such  damages, 
if  any,  which  may  be  recoverable  under  ex- 
isting law. 

[4]  As  shown  upon  the  face  of  the  pro- 
ceedings of  the  board  of  public  works,  the 
assessment  in  controversy  consisted  of  two 
parts,  the  first  being,  in  round  numbers,  |4,- 
000,  assessed  and  awarded  on  account  of 
the  changes  of  the  grades  of  certain  public 
streets,  which  changes  were  made  by  the 
city  of  Indianapolis  In  making  the  Improve- 
ment In  question ;  the  second  being.  In  round 
numbers,  $21,000,  arising  out  of  changes 
which  the  city  required  appellee  to  make  in 
Its  conduits,  cables,  wires,  and  poles,  and 
other  appliances  connected  with  its  lighting 
and  heating  plant,  on  Kentucky  avenue,  I/)u- 
Islana,  Missouri,  and  West  streets.    In  Hor- 
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ris  T.  City  of  IndtanapoIIs  (at  last  term),  94 
N.  E.  705,  which  appeal  arose  out  of  the 
same  public  Improvement  as  does  the  case 
at  bar,  we  held  that  there  was  no  law  under 
which  the  plaintiff  In  that  case  bad  a  right 
to  recover  against  the  city  on  account  of 
consequential  damages  suffered  by  reason  of 
the  changes  made  In  the  grades  of  certain 
public  streets.  In  that  case,  in  considering 
what  the  statute  contemplated  by  the  term 
or  word  "recoverable,"  we  said:  "The  mean- 
ing of  the  term  'recoverable'  is  well  under- 
stood. Its  plain,  ordinary,  and  natural  mean- 
ing is  that  which  is  capable  of  being  recov- 
ered; 'obtainable  from  a  debtor  or  possessor 
as  by  legal  process.'  Or,  in  other  words,  It 
means  that  which  can  be  recovered  as  a  mat- 
ter of  legal  right" — citing  authorities.  This 
latter  decision,  under  the  circumstances,  must 
rule  the  question,  and  warrants  the  holding 
In  this  appeal  that  there  was  no  existing  law 
under  Vhlch  appellee  in  this  case  had  the 
right  to  recover  consequential  damages  which 
It  claimed  to  have  sustained  as  abutting 
property  owner  by  reason  of  the  changes 
which  the  dty  of  Indianapolis  made  or  re- 
quired to  be  made  In  furtherance  of  the  pub- 
lic Improvement  of  elevating  the  tracks  of 
the  several  railroads  operating  within  the 
city. 

[f  1  The  next  question  is.  Was  the  item  of 
$21,000  assessed  by  the  board  recoverable 
of  the  city  as  damages  claimed  to  have  been 
sustained  by  appellee  in  removing  Its  con- 
duits, pipes,  etc.,  as  required  by  the  city  from 
beneath  the  surface  of  the  public  streets, 
and  placing  them  deeper  thereunder,' In  order 
that  they  might  not  Interfere  with  the  public 
Improvement  which  the  city  was  engaged  in 
making  under  the  authority  of  the  track  ele- 
vation statute.  Appellee  used  and  occupied 
the  public  streets  of  the  dty  in  question 
with  Its  conduits,  wires,  poles,  etc.,  under  a 
franchise  granted  to  it  by  the  city  of  Indian- 
apolis. Under  this  franchise,  it  was  subject 
to  the  right  of  the  city  in  the  proper  and 
lawful  exercise  of  the  police  power  to  re- 
quire the  temporary  removal  or  change  of 
its  conduits,  pipes,  etc.,  although  no  such 
reservation  had  been  made  by  the  city  In  the 
franchise  under  which  it  granted  the  right 
to  appellee  to  occupy  public  streets.  How- 
ever, In  the  ordinance  adopted  by  the  city  of 
Indianapolis  under  which  appellee  was  grant- 
ed the  right  to  use  and  occupy  the  streets 
with  its  pipes,  conduits,  poles,  etc.,  in  the 
operation  of  its  lighting  and  heating  plant, 
it  was  -expressly  stipulated  that  "the  right 
is  hereby  reserved  by  the  board  of  public 
works  to  order  any  change  or  changes  made 
from  time  to  time  in  any  part  of  said  com- 
pany's plant  located  In  the  streets,  alleys, 
and  public  places  when  in  the  way  of  any 
public  improvement  of  said  city,  and  to 
change  the  location  of  Individual  posts  and 
guy  stubs  when  necessitated  by  any  private 
convenience,  within  the  Judgment  of  the 
board  of  public  works,  all  such  changes  to 


be  made  by  said  comi)any  without  expense  to 
said  dty."  It  la  further  stated  in  this  or- 
dinance that:  "It  is  agreed  by  the  parties 
hereto  that  by  fixing  the  area  within  which 
the  conduits,  ducts  and  wires  of  said  plant 
shall  be  placed  underground,  the  right  of 
the  common  council  to  hereafter  exercise  any 
of  the  police  powers  of  said  city  shall  not 
be  In  any  wise  restricted  or  abridged.  Noth- 
ing contained  herein  shall  preclude  the  dty 
from  prosecuting  or  authorizing  any  public 
work  of  any  character,  but  In  the  prosecution 
of  any  public  work,  or  Improvement  hereaft- 
er, the  said  board  of  public  works  shall  have 
the  right,  if  It  deem  the  same  necessary,  to 
require  the  temporary  removal  of  any  wire, 
pipe,  conduit,  duct  or  appliance  authorized 
by  this  contract  to  be  laid,  and  the  same 
shall  be  removed  or  necessary  changes  made 
therein  by  said  company  so  as  to  conform 
according  to  the  terms  of  this  contract  with 
the  surface  grade  of  any  unimproved  street, 
avenue,  alley  or  public  place  ordered  to  be 
Improved  on  the  order  and  requirement  of 
the  board,  and  In  case  of  failure  on  the  part 
of  said  company  to  comply  with  any  such 
order  or  requirement,  then  the  said  board 
may  make  such  removal  or  change,  and  the 
necessary  cost  thereof  shall  be  paid  by  said 
company  to  the  city  comptroller  upon  proper 
demand  being  made  therefor.  The  board  of 
public  works  of  said  dty  shall  at  all  times 
have  the  right  to  inspect;  superintend  and 
reasonably  control  •  •  •  and  to  order 
any  change  made  from  time  to  time  for  dty 
purposes,  all  such  changes  to  be  made  by 
said  company  without  expense  to  the  dty. 
•  •  •  It  shall  be  understood  that  the  city 
of  Indianapolis  shall  not  be  precluded  from 
prosecuting  or  authorizing  any  future  public 
work  of  any  character  by  reason  of  the  un- 
derground work  of  said  company,  and  the 
board  of  public  works  shall  have  tiie  right  to 
order  the  temporary  removal  of  any  conduit 
or  appurtenance  or  the  reconstrudion  of  the 
same,  whenever  deemed  necessary  to  the  suc- 
cessful prosecution  of  any  public  work;  and 
all  such  work  or  removing  and  reconstructing 
any  underground  structure  of  said  company 
shall  be  done  by  the  latter  at  Its  own  expense 
and  shall  be  done  promptly  when  ordered 
by  the  board  of  public  works,"  etc.  It  will 
be  noted,  therefore,  that  the  dty  in  the  con- 
tractual franchise  with  appellee,  expressly 
reserved  its  right,  under  the  police  power,  to 
require  appellee  to  make  just  such  changes 
in  its  conduits,  wires,  ducts,  underground 
work,  and  poles  at  its  own  expense,  as  it  was 
required  and  ordered  to  do  by  the  city  in  car-  • 
rying  out  the  improvement  in  question. 

It  follows  that  the  item  of  $21,000  assessed 
by  the  board  was  not,  under  the  facts,  recov- 
erable by  appellee  under  any  existing  law. 
Such  damages.  If  any,  merely  resulted  by  the 
act  of  the  city  In  making  the  improvement 
in  question,  which  was  made  by  it,  as  we 
held  in  the  Morris  Case,  supra,  in  the  law- 
ful and  proper  exercise  of  the  police  pow- 
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er.  In  granting  the  franchise  to  appellee, 
the  dty  could  not  hargaln  away  its  police 
powers.  This  It  did  not  profess  to  do,  but. 
upon  the  contrary,  by  the  provisions  of 
the  ordinance  it  expressly  reserved  the  ex- 
ercise of  such  power.  In  support  of  our 
holding  that  these  alleged  damages  were 
not  recoverable  by  appellee,  see  Vandalla 
R.  R.  Co.  T.  State  ex  rel.,  166  Ind.  219,  76 
N.  B.  980,  117  Am.  St.  Rep.  370;  City  of 
New  Albany  v.  New  Albany  St  Ry.  Co., 
172  Ind.  487,  87  N.  B.  1084;  Grand  Trunk, 
etc.,  Ry.  Co.  V.  City  of  South  Bend,  89  N.  B. 
885;  New  Orleans  Gas  Co.  v.  Drainage 
Com'rs,  197  U.  S.  453,  25  Sup.  Ct  471,  49  L. 
Ed.  831 ;  Scranton  Gas  Co.  v.  Scranton,  214 
Pa.  586,  64  Atl.  84,  6  L.  R.  A.  (N.  S.)  1033; 
Anderson  v.  Fuller,  61  Fla.  380,  41  South. 
684,  6  L.  R.  A.  (N.  S.)  1026,  and  note,  120 
Am.  fet  Rep.  170;  Home  Bldg.  Co.  v.  City  of 
Roanoke,  91  Va.  62,  20  S.  E.  895,  27  U  R. 
A.  651;  Chicago,  etc.,  Ry.  Co.  v.  Drain- 
age Com'rs,  200  IT.  S.  561,  26  Sup.  Ct  341, 
50  L.  Ed.  596.  In  New  Orleans  Gas  Co.  v. 
Drainage  Commissioners,  supra,  the  gas  com- 
pany there  involved  had  a  contract  with  the 
dty  of  New  Orleans  whereby  it  had  the  ex- 
clusive'privilege  of  vending  gas  therelBt  and 
to  lay  pipes  and  conduits  at  ittf  own  expense 
in  the  public  streets.  By  an  act  of  the  Legis- 
lature of  the  state  of  Louisiana,  a  board 
known  as  the  drainage  commission  of  New 
Orleans  was  created.  This  board  was  -given 
power  to  control  and  execute  a  plan  for  the 
drainage  of  the  city.  The  board,  after  adopt- 
ing a  system  of  drainage  and  proceeding  with 
the  construction  thereof  according  to  the 
plans,  found  it  necessary  to  change  the  loca- 
tion in  some  places  In  the  streets  of  the  city 
of  New  Orleans  of  the  mains  and  pipes  laid 
by  the  gas  company  therein.  These  changes 
were  made  as  a  case  of  necessity  and  with 
as  little  interference  as  possible  with  the 
property  of  the  gas  company.  It  was  held 
by  the  court  that  the  gas  company  could  not 
recover  any  compensation.  In  the  course  of 
its  opinion  the  court  said:  "It  is  the  conten- 
tion of  the  plaintiff  in  error  that,  having  ac- 
quired the  franchise  and  availed  Itself  of  the 
right  to  locate  its  pipes  under  the  streets  of 
the  city,  it  has  thereby  acquired  a  property 
right  which  cannot  be  taken  from  It  by  a 
shifting  of  some  of  its  mains  and  pipes  from 
their  .location  to  accommodate  the  drainage 
system,  without  compensation  for  the  cost 
of  such  changes.  *  *  *  It  is  admitted 
that  in  the  exercise  of  this  power  (police 
power)  there  has  been  no  more  interference 
with  the  property  of  the  gas  company  than 
has  been  necessary  to  carrying  out  of  the 
drainage  plan.  There  is  no  showing  that  the 
value  of  the  property  of  the  gas  company 
has  been  depredated,  nor  that  it  has  suffered 
any  deprivation  further  than  the  expense 
which  was  rendered  necessary  by  the  chang- 
ing of  the  locatlop  oT  the  pipes  to  accommo- 
date the  work  cf  the  drainage  oommisslon. 


The  police  power  in  so  far  as  its  exerdse  is 
essential  to  the  health  of  the  community  it 
has  been  held  cannot  be  contracted  away. 
•  •  •  It  would  be  unreasonable  to  sup- 
pose that  in  the  grant  to  the  gas  company  of 
the  right  to  use  the  streets  In  the  laying  of 
Its  pipes  It  was  ever  Intended  to  surrender 
or  impair  the  public  right  to  discharge  the 
duty  of  conserving  the  public  health."  In  the 
case  of  Scranton  Gas  Co.  v.  Scranton,  supra, 
the  city,  together  with  the  railroad,  construct- 
ed a  viaduct  over  a  railway  track.  This  made 
it  necessary  for  the  gas  company  to  move 
some  of  ita  pipes  which  were  laid  in  the 
streets.  It  was  held  in  that  case  that  the 
city  was  under  no  obligation  to  pay  any  com- 
pensation for  the  work  done  in  removing 
and  changing  these  pipes.  The  same  rule 
was  affirmed  and  enforced  in  Anderson  v. 
Fuller,  supra.  From  the  fact  that  the  work 
performed  in  the  elevation  or  depression  of 
the  railroad  tracks  was  a  public  or  street 
improvement,  as  ve  held  in  the  Morris  Case 
and  as  we  now  reaffirm,  the  dty  had  the 
right  or  power  to  require  that  the  conduits, 
pipes,  etc.,  connected  with  appellee's  light- 
ing and  heating  plant,  wherever  they  inter- 
fered with  the  work  of  making  said  improve- 
ment be  changed  or  removed,  and  that  such 
pipes  and  conduits.  If  necessary,  be  placed 
deeper  under  the  surface  of  the  streets,  in 
order  to  prevent  such  interference.  As  nei- 
ther of  the  items  of  damages  assessed  and 
awarded  by  the  board  of  public  works  in  fa- 
vor of  appellee  was  recoverable  under  any 
existing  law,  it  necessarily  must  follow  that 
the  act  of  the  board  in  assessing  and  award- 
ing such-  damages  was  not  within  the  author- 
ity or  Jurisdiction  conferred  upon  it  by  the 
statute  in  question,  and  under  the  authorities 
to  which  we  have  referred  its  act  must  be 
regarded  and  held  to  be  void  ana  the  assess- 
ment made  not  enforceable. 

[8]  The  method  or  way  in  which  all  legiti- 
mate costs  or  expenses,  including  any  dam- 
ages recoverable  under  existing  law,  shall  be 
adjusted  and  apportioned  among  the  parties 
in  Interest  and  liable  therefor,  and  paid  by 
each  of  them  respectively,  is  prescribed  and 
provided  by  section  6  of  the  statute  in  ques- 
tion. This  section  does  not  contemplate  that 
thereunder  there  shall  be  an  action  either 
against  the  city  or  any  of  the  railroad  com- 
panies to  recover  a  personal  Judgment  for 
the  cost  or  expense  incurred  in  making  the 
improvement 

For  the  reasons  herein  given,  we  conclude 
that  the  complaint  does  not  state  a  right  of 
action  against  any  of  appellants,  and  that 
each  of  the  several  motions  for  a  new  trial 
should  have  been  sustained. 

The  judgment  is  therefore  reversed  and 
the  cause  remanded,  with  instructions  to  the 
lower  court  to  grant  the  several  motions  for 
a  new  trial,  and  to  sustain  each  and  all  of 
&e  demurrers  to  the  complaint 
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MORRIS  r.  STATB. .  (No.  21,769.) 
(Supreme  Court  of  Indiana.  May  23,  19H.) 
Animals  (§  4*)— Dogs— Statutoby  Offense, 
Burns'  Ann.  St.  190S,  S  32G1,  punishing 
any  person  who  shall  keep  or  harbor  any  dog  and 
shall  not  have  paid  the  township  assessor  the 
tax  imposed  on  dogs,  defines  the  offense  only 
where  a  dog  has  been  listed  on  the  schedule  at 
the  time  of  assessment,  and  the  owner  has  fail- 
ed to  pa^  the  tax  immediately.  Section  3266, 
making  it  a  misdemeanor  for  any  person  who 
does  not  hold  a  receipt  for  the  payment  of  the 
requirpd  tax  to  keep,  harbor,  or  feed  or  permit 
any  dog  to  stay  about  his  premises,  defines  the 
offense  of  keeping  and  harboring  or  feeding  or 
permitting  to  stay  about  the  premises  a  dog 
not  listed  for  taxation  on  the  assessment  sched- 
ule, whether  kept  or  harbored  at  the  time  of 
the  a^ssessment  or  afterwards,  without  holding 
a  receipt  showing  the  payment  of  the  tax.  Held, 
that  an  affidavit  drawn  under  section  3266  is 
not  supported  by  proof  that  accused  signed  the 
assessment  sheet  on  which  a  dog  was  listed  for 
taxation,  that  the  dog  owned  by  accused  was  at 
the  premises  when  he  was  assessed  and  be  nev- 
er paid  the  dog  tax. 

[  lul.  Note.— For  other  cases,  see  Animals,  Dec. 
Dig.  S  4.'J 

Appeal  from  Circuit  Court,  Wabasb  Coun- 
ty; A.  H.  Plummer,  Judge. 

Gluier  Morris  was  convicted  of  crime,  end 
be  appeals.    Reversed,  and  new  trial  granted. 

Itoliert  J.  Loveland,  for  appellant.  Tbos. 
H.  lluuun,.  Tbos.  H.  Branamau,  Edw.  M. 
.  White,  and  Jos.  B.  McCoUoogh,  for  tbe  State. 

MOItUlS.  J.  Appellant  was  prosecuted  by 
afUdavit  under  Burns'  Statutes  1908,  |  32G0. 
Vrova  a  JuUguient  of  conviction  be  appeals  to 
thiii  court.  In  cbarglng  tbe  offense  the  affida- 
vit follows  tbe  language  of  tbe  statute.  Sec- 
tion 3:iUti  reads  as  follows:  "It  sb^ll  be  a 
nilHtleuieanor  for  any  person  wbo  does  not 
bold  tbe  township  assessor's  or  township  trus- 
tee's receipt,  showing  that  tbe  required  tax 
bits  been  paid  for  tbe  same,  as  provided  in 
this  act,  to  keep,  harbor,  board  or  feed,  or 
permit  any  dog  to  stay  about  bis,  her  or 
their  preuilses,  and  upon  complaint  tbey  shall 
be  llnlile  to  a  fine  In  any  sum  not  exceeding 
ten  dollars."  Tbe  above  is  section  9  of  tbe 
act  of  lb07,  relating  to  taxation  of  dogs.  Acts 
1897,  p.  178.  Section  1  of  this  act  requires 
the  assessor,  when  assessing  property,  to  in- 
quire diligently  as  to  tbe  number  of  dogs 
owned,  harbored,  or  kept  by  any  person  as- 
sessed, and  such  person,  as  assessed,  shall 
Immediately  pay  tbe  assessor  |1  for  each 
male  dog  so  owned.  Section  2  of  tbe  act  re- 
quires tbe  assessor  to  give  a  receipt  for  tbe 
niouey  paid  to  tbe  person  assessed,  which  re- 
ceipt shall  show  tbe  person's  name,  and  de- 
scription of  dog  or  dogs,  and  amount  paid. 
This  receipt  relieves  tbe  owner  from  paying 
further  tax  on  the  dog  described  until  the 
next  assessment.  Tbe  assessor  is  required  to 
keep  a  record  of  receipts  Issued,  and  of  per- 
sons owning  dogs,  and,  when  the  assessment 
is  completed,  to  turn  over  such  record  to  the 
township  trustee,  together  with  all  amounts 


of  money  collected  as  dog  tax.  Section  8  re- 
quires tbe  assessor  to  report  to  tbe  county 
auditor  the  amount  of  dog  tax  collected^  and 
turned  over  to  tbe  trustee.  Section  4  of  the 
act  (Bums'  Stat  1908,  {  8261)  is  as  fallows: 
"Any  person  wbo  shall  keep  or  harbor  any 
dog,  and  shall  not  have  paid  the  township 
assessor  the  tax  as  above  specified  and  re- 
ceived his  receipt  for  such  payment,  sball  on 
complaint  of  any  resident  of  the  county,  be 
subject  to  a  fine  of  not  less  than  five  nor  more 
than  twenty  dollars."  Section  5  of  the  same 
act  requires  tbe  assessor  to  keep  a  record  of 
tbe  dogs  not  paid  for,  and  by  whom  owned, 
and  report  the  same  to  the  trustee  at  the 
time  of  making  his  other  report,  and  the  trus- 
tee is  required  to  report  tbe  same  to  the- 
prosecuting  attorney.  This  section  also  pro- 
vides that,  if  any  person  shall  acquire,  keep, . 
or  harbor  any  dog  after  the  assessor  shall 
have  completed  bis  assessment,  he  shall  re- 
port and  pay  tax  on  the  same  to  tbe  township 
trustee,  and  get  the  trustee's  receipt  for  the 
piayment  thereof.  Section  7  provides  that 
any  person  when  listed  for  taxation  shaU 
make  and  subscribe  to  an  oath  to  the  as- 
sessor, In  which  he  shall  state  tbe  number 
of  dogs  owned,  harbored,  or  kept  by  him, 
and  fixes  a  Density  for  a  false  statement 
to  the  assessor  or  trustee.  It  will  be  noted 
that  tbe  penalty  in  section  4  for  keeping  or 
harboring  any  dog  by  one  who  has  not  paid 
the  tax  to  the  assessor  "as  above  specified," 
and  received  bis  receipt  therefor.  Is  a  fine 
of  from  $5  to  $20,  and  that  by  section  9  the 
penalty  for  keeping,  harboring,  boarding, 
feeding,  or  permitting  any  dog  to  stay  about 
bis  premises  without  holding  tbe  assessor's 
or  trustee's  receipt  for  payment  of  the  tax 
is  a  fine  in  any  sum  not  exceeding  $10.  It 
must  be  conceded  that  it  was  not  tbe  inten- 
tion of  the  Legislature  to  fix  a  maximum  fine 
of  $20  in  one  section  and  a  maximimi  fine 
of  $10  in  another  section  for  the  same  of- 
fense of  "keeping"  or  "harboring"  a  dog  on 
which  no  tax  bad  been  paid,  and  that,  there- 
fore, tbe  General  Assembly  provided  the  dif- 
ferent penalties  for  different  offenses.  Ap- 
pellant contends  that  section  9  must  be  so 
construed  that  the  phrase  "about  bis,  her 
or  their  premises"  qualifies  the  words  "keep, 
harbor,  board,  feed  or  permit  any  dog  to 
stay,"  and  thus  there  is  no  offense,  unless 
tbe  keeping,  harboring,  etc,  is  on  tbe  defend- 
ant's premises.    This  theory  is  not  correct 

This  section  of  the  statute  deflues  five 
offenses,  viz.,  keeping,  harboring,  boarding, 
or  feeding  a  dog,  regardless  of  where  he 
stays,  and  also  permitting  a  dog  to  stay 
about  the  premises.  This  section  was  evi- 
dently intended  to  cover  all  cases  not  pun- 
ishable under  section  4,  and  this  requires  us 
to  determine  what  offense  is  defined  In  tbe 
fourth  section.  Section  10,202,  Burns'  Stat 
1908,  provides  that  schedules  in  a  certain 
form  sball  be  furnished  assessors  to  use  in 
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listing  personal  property  for  taxation.  On 
these  schedules  or  lists  Is 'printed  the  fol- 
lowing: "Male  dogs  owned  or  harbored  by 
rae"  and  "female  dogs  owned  or  harbored 
by  me."  -The  law  requires  the  person  as- 
sessed to  make  oath  to  the  schedule.  Section 
1  of  the  act  of  1897,  above  referred  to,  de- 
flnea  the  duties  of  the  assessor  and  person 
assessed,  when  the  schedule  is  filled  out. 
We  think  that  section  4  defines  the  offense 
only  where  a  dog  has  been  listed  on .  the 
schedule  at  the  time  of  assessment,  and  the 
person  whose  dog  has  been  so  listed  has 
failed  or  refused  to  pay  the  required  tax  Im- 
mediately as  required  by  section  1.  Section 
9  defines  the  offense  of  one  keeping,  harbor- 
ing, boarding,  feeding,  or  permitting  to  stay 
about  the  premises  a  dog  not  listed  for  tax- 
ation on  the  assessment  schedule,  whether 
kept  or  harbored  at  the  time  of  the  assess- 
ment or  afterwards,  without  holding  a  re- 
ceipt shcrwing  the  payment  of  the  tax. 

In  this  case  the  evidence  given  by  the 
state  disclosed  the  following  facts  only :  The 
assessor  of  Noble  township,  Wabash  county, 
on  March  24,  1908,  assessed  the  defendant 
One  male  dog  was  listed  on  his  assessment 
sheet  Defendant  signed  the  sheet  and  a 
dog  owned  by  defendant  was  at  the  prem- 
ises when  defendant  was  assessed,  and  at 
that  time  was  seen  by  the  assessor.  Defend- 
ant never  paid  the  assessor  or  trustee  any 
dog  tax,  and  never  got  any  receipt  from  el- 
•  ther  officer  showing  that  such  tax  had  been 
paid.  The  defendant's  assessment  sheet 
showing  the  listing  of  the  dog  thereon,  was 
offered  and  admitted  In  evidence.  The  state 
made  no  attempt  to  show  that  after  the  de- 
fendant's assessment  was  completed  he  kept, 
harbored,  boarded,  fed,  or  permitted  to  stay 
about  his  premises  any  dog.  When  the  state 
rested,  the  defendant  moved  the  court  to  in- 
struct the  Jury  as  follows:  "Gentlemen  of 
the  Jury,  the  court  Instructs  you  that  the 
evidence  offered  on  behalf  of  the  state  is  not 
sufficient  to  show  that  the  defendant  la 
guilty  of  the  offense  charged  in  the  affidavit, 
and  you  should  return  a  verdict  of  acquit- 
tal." The  record  shows  that  the  above  was 
tendered  the  court  and  refused  and  defend- 
ant excepted.  In  refusing  to  give  this  in- 
struction the  court  erred.  The  affidavit  was 
clearly  drawn  under  section  9  of  the  act  of 
1807  (Bums,  I  8266).  The  evidence  proved 
the  offense  defined  in  section  4  of  the  act 
(Bums,  §  3261).  The  conviction  of  defend- 
ant under  section  9  for  keeping  and  harbor- 
ing an  untaxed  dog  would  not  be  a  bar  to  a 
prosecution  under  section  4  for  keeping 
or  harboring  one  duly  listed,  on  which  no 
tax  had  been  paid. 

Other  questions  are  presented  by  defend- 
ant but  in  view  of  the  conclusion  reached, 
it  is  not  necessary  to  consider  them.  Judg- 
ment reversed,  with  Instructions  to  grant  de- 
fendant's motion  for  a  new  trial. 


(175  Ind.  61l)> 
OWEIN  COUNTY  CMJUNCIL,  v.  STATB  ex  rel. 

6ALIM0RB  et  al.     (No.  21,653.) 

(Supreme  Court  of  Indiana.    May  23,  1911.) 

1.  Appeal  ahd  Ebbob  (§  323*)— Tebm  Appeal 
—Pasties. 

Where  a  term  appeal  was  taken  from  an  or- 
der overruling  a  demurrer  to  the  pomplaint  in 
mandamus  to  compel  the  county  council  to  ap- 
propriate money  or  levy  a  tax  to  pay  a  Judg- 
ment, it  was  not  necessary  that  any  of  the  co- 
parties  should  be  joined  as  appellants  or  appel- 
lees, as  expressly  provided  by  Burns'  Ann.  St 
iy08,  §  675. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  323.*1 

2.  CoiTNTiEs  (§  227*)— Actions— Right  to  Ap- 
peal—County  Council. 

Burns'  Ann.  St.  1908,  i  5945,  provides  that 
suits  ma;  be  brought  against  county  councils 
for  certain  purposes,  and  requires  the  board 
of  commissioners  and  the  auditor  to  be  joined 
with  them,  and  section  671  declares  that  appeals 
may  be  taken  from  circuit  and  superior  courts 
to  the  Supreme  Contt  by  either  party  from  all 
final  judgmeats.  Held  that,  where  mandamus 
was  brought  against  a  county  council,  board  of 
commissioners,  auditor,  and  treasurer  of  a 
county  to  compel  the  appropriation  of  money  to 
pay  a  Judgment,  etc..  the  council,  though  not 
expressly  authorized  by  statute  to  appeal,  was 
nevertheless  entitled  to  appeal  from  an  order 
overruling  its  demurrer  to  the  complai;it. 

[Ed.    Note.— For   other   cases,    see    Counties, 
Cent.  Dig.  f  366;  Dec.  Dig.  §  227.*] 

3.  Mandamus  (J  12*)  —  Gboukds  —  Dtnr  — 

POWEB. 

In  order  to  obtain  a  writ  of  mandamn^, 
l>oth  an  imperative  duty  and  the  power  to  do 
the  act  or  acts  commanded  must  be  shown. ' 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  §8  39-42;   Dec.  Dig.  §  12.*] 

4.  Mandamus   (§  154*>— Complaint— Dkuub- 

BER. 

Where  a  complaint  in  mandamus  is  demur- 
red to,  .the  complaint  must  show  that  relator  is 
entitled  to  the  precise  and  specific  relief  prayed, 
whether  an  alternative  writ  is  issued  or  not, 
since,  if  no  alternative  writ  is  issued,  the  com- 
plaint is  regarded  as  taking  its  place,  and  it 
will  not  be  suflScient  that  the  complaint  shows 
relator  entitled  to  some  relief. 

[JSd.  Note. — For  other  cases,  see  Mandamas, 
Cent.  Dig.  a  296-316;   Dec.  Dig.  I  154.*] 

5.  Mandamus   (i   164*)— Counties— Claim*— 
Payment. 

Where  a  complaint  in  mandamus  to  com- 
pel a  county  council  to  provide  for  the  payment 
of  a  Judgment  alleged  a  recovery  of  the  judg- 
ment, and  that  the  county  then  and  still  had 
sufficient  money  on  hand  belonging  to  it,  with 
which  to  pay  the  Judgment,  interest,  and  costs, 
but  by  reason  of  no  appropriation  the  auditor 
refused  to  draw  his  warrant  for  the  payment 
thereof,  etc.,  and  praying  that  the  council  order 
an  appropriation  to  pay  the  judgment,  or,  if 
there  was  not  sufficient  funds,  that  the  council 
authorize  the  board  of  commissioners  to  nego- 
tiate a  loan  and  procure  the  necessary  moneys 
to  pay  the  Judgment^  it  was  demurrable  as  pray- 
ing in  the  alternative  that  the  county  borrow 
money  to  pay  the  Judgment  to  which  relief  rela- 
tor was  not  entitled. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  §§  294r-316;   Dec.  Dig.  §  154.*] 

6.  Counties    (§    226*)— (claims— Judgment— 
Enfobcement— Defenses. 

Where  a  judgment  was  recovered  against 
a  county  alone,  it  was  no  defense  to  mandamus 
to  compri  payment  that  part  of  the  amount  re- 
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covered  wm  due  from  the  state,  part  frcwn  the 
eonnty,  and  part  from  each  of  13  different  town- 
ships, and  that  it  was  impossible  to  know  what 
appropriation  should  be  made  from,  the  funds 
of  the  several  taxing  districts,  etc.,  the  judgment 
being  determinable  thereafter,  as  a  matter  of 
adjustment  by  the  proper  officers. 

(Ed.  Note. — For  other  cases,  see  Countieb, 
Cent.  Dig.  {  365 ;  Dec.  Dig.  §  226.*] 

7.  Judgment  (|  480*)— Collatkbai,  Attack- 
Fraud. 

A  judgment  against  a  county  could  only  be 
attacked  for  fraud  by  the  board  of  commission- 
ers in  a  direct  proceeding;  it  being  voidable 
only,  and  not  void  until  attacked  and  set  aside 
by  competent  authority. 

[IM.  Note. — For  other  cases,  see  Jadgment, 
Cent.  Dig.  §  916;  Dec.  Dig.  {  480.*1 

8.  Judgment  (J  494*)— Ooli^tsbai.  Attack— 
Fbaud— County  Council. 

Since  a  county  council  is  not  the  county 
and  does  not  represent  the  cort)orate  entity,  it 
had  no  such  interest  in  a  judgment  recovered 
against  the  county  sufficient  to  authorize  it  to 
attack  the  judgment  for  fraud  in  a  collateral 
proceeding,  though  a  stranger  to  the  judgment. 
[Ed.  Note. — For  other  cases,  see  Judgment, 
Dec.  Dig.  §  494.*] 

Appeal  from  Circuit  Ooart,  Owen  Connty; 
Jos.  W.  WiUiams,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
William  Oalimore  and  another,  against  the 
Owen  County  CounclL  From  an  order  over- 
mling  a  demurrer  to  the  complaint,  defend- 
ant appeals.    Reversed. 

Inman  H.  Fowler,  for  appelant  Willis 
Hlckam,  for  appellees. 

MYERS,  J.  This  was  a  proceeding  by 
mandamus  by  appellees,  as  relators,  to  re- 
quire appellant  to  make  an  appropriation  to 
pay  a  judgment  recovered  by  appellee  Oali- 
more against  the  board  of  commissioners  of 
the  county  of  Owen.  The  board  of  commis- 
sioners, the  auditor,  and  treasurer  were 
parties,  but  hare  not  joined  in  this  appeal. 
A  demurrer  to  the  complaint  was  overruled, 
and  the  county  council  excepted,  and  filed 
answer  in  five  paragraplis,  to  the  second, 
third,  fourth,  and  fifth  of  which  demur- 
rers were  sustained.  The  first  paragraph 
was  a  general  denial  upon  which  trial  was 
had,  and  a  judgment  rendered  for  relators. 

[1]  Appellees  have  made  a  motion  to  dis- 
miss this  appeal  upon  the  ground,  first,  that 
the  codefendants  below,  the  board  of  com- 
missioners, auditor,  and  treasurer  of  Owen 
county,  are  not  made  parties  appellant  or  ap- 
pellee. The  appeal  is  a  term  app^l,  and 
by  the  express  provision  of  the  statute 
(Bums'  1908,  {  675)  It  was  not  necessary  that 
any  of  the  coparties  below  should  be  joined 
as  appellants  or  appellees. 

[2]  The  second  reason  urged  on  the  motion 
is  that  county  councils  being  bodies  of  limit- 
ed statutory  powers,  with  ministerial  duties 
only,  they  have  no  power  or  authority  to 
prosecute  appeals.  Appellees'  theory  upon 
this  question  is  that  counties  are  known  only 
through  their  boards  of  commissioners,  which 


alone  have  power  or  authority  to  litigate 
claims  against  counties,  except  in  tliose  cases 
In  which  taxpayers  have  the  right,  and  in 
support  of  their  contention  cite  Advisory 
Board  v.  Levandowsky,  43  Ind.  App.  224,  86 
N.  B.  1024,  and  Board  v.  Wild,  37  Ind.  App. 
32,  76  N.  E.  256.  The  latter  case  was  one 
in  which  the  sole  question  determined  was 
that  taxpayers  of  a  county  who  were  not 
parties  to  an  action  could  not  control  an 
appeal  in  such  action  in  which  the  sole  de- 
fendant was  the  board  of  commissioners 
over  the  objection  of  the  board,  as  the  sole 
representative  of  the  county  in  the  action 
as  framed.  The  Tjevandowsky  Case  is  based 
upon  the  proposition  that  advisory  boards  of 
townships  can  only  maintain  such  suits  as 
they  are  expressly  authorized  to  maintain. 
Here,  however,  we  have  a  statute  with  re- 
spect to  county  councils,  authorizing  suits 
to  be  brought  against  them  for  certain  pur- 
poses, and  requiring  the  board  of  commis- 
sioners and  the  auditor  to  be  joined  with 
them  (Bums'  1908,  |  5945),  and  appellees 
have  elected  to  follow  that  statute  here. 
True,  we  have  no  statute  expressly  providing 
that  county  councils  may  appeal,  but,  as  they 
may  be  sued  in  certain  cases  by  civil  action, 
it  would  be  anomolous  to  deny  them  the  right 
of  appeal  in  such  cases.  We  have  a  statute 
(Bums'  1908,  |  671),  which  provides  for  ap- 
peals "from  circuit  and  superior  courts  to  the 
Supreme  Court,  by  either  party,  from  all 
final  judgments."  Appellees  secured  a  final  • 
judgment  requiring  the  appropriation  by  the 
county  council  of  the  amount  necessary  to 
pay  their  judgments,  and  it  would  require  a 
radical  departure  from  the  recognized  prac- 
tice to  hold  that  they  may  not  appeal.  They 
have  more  than  mere  ministerial  duties  to 
perform.  They  have  the  exclusive  power  to 
fix  the  tax  rate,  also  to  fix  the  amount  they 
will  appropriate,  not  exceeding  the  estimates 
furnished  them,  and  the  ezcluslvfe  power  to 
authorize  the  borrowing  of  money,  and,  as 
to  those  appropriations  necessary  after  the 
annual  appropriation,  it  requires  the  concur- 
rence of  two-thirds  4f  all  the  members. 
Bums'  1908,  §S  5932,  5037,  5949,  5938.  If 
they  may  not  appeal  In  this  kind  of  case. 
neither  could  they  upon  the  character  of 
questions  confided  to  them  as  shown  above, 
and  it  would  certainly  be  unwise,  if  not  in 
direct  violation  of  the  statute,  to  deny  the 
right  of  appeal,  and  the  motion  to  dismiss 
the  appeal  Is  denied. 

[5]  The  complaint  alleges,  in  substance, 
that  on  October  26,  1909,  relator,  Galimore, 
recovered  a  judgment  against  the  board  of 
commissioners  of  the  county  of  Owen  for 
$3,024.40  and  costs ;  that  no  appeal  has  been 
perfected  and  the  judgment  has  not  been  paid 
or  replevied;  that  about  the  6th  day  of  No- 
vember, 1909,  relator  filed  a  certified  copy 
of  such  judgment  In  the  office  of  the  auditor 
of  Owen  county;   that  said  defendants  then 
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bad,  and  as  relators  are  Informed  and  believe 
stUl  have,  a  8ufBci«it  amount  of  money  on 
hand  belonging  to  said  county  with  which 
to  pay  said  Judgment,  Interest,  and  costs,  bnt, 
by  reason  of  no  appropriation  being  made 
for  the  payment  of  the  Judgment,  the  auditor 
refuses  to  draw  his  warrant;  that  the  au- 
ditor and  the  board  of  commissioners  Sixed 
a  day  In  November,  1909,  for  a  special  meet- 
ing of  the  county  council,  and  prepared  and 
filed  In  the  auditor's  office  an  estimate  of 
the  amount  necessary  to  pay  the  Judgment, 
and  also  prepared  an  ordinance  and  filed  It 
therewith  authorizing  the  appropriation  one 
week  before  the  date  fixed  for  the  meeting  of 
the  county  council  In  special  session,  and 
that  the  latter  were  called  in  special  session, 
at  which  more  than  two-thirds  of  the  mem- 
bers were  present,  at  which  the  estimate  and 
ordinance  were  presented  by  the  auditor  and 
by  appellee  Galimore  and  his  attorney,  and 
request  made  for  the  enactment  of  the  ordi- 
nance, and  that  they  make  the  necessary  ap- 
propriation to  pay  the  Judgment,  and  the 
council  without  cause  or  excuse  neglected, 
failed,  and  refused,  and  have  ever  since  fail- 
ed and  refused,  and  intend  to  refuse,  to  ap- 
propriate any  money  to  pay  such  Judgment; 
that  Galimore  had  assigned  a  portion  of  the 
Judgment  to  his  corelator  Hlckam  before  this 
suit  was  brought;  that  the  total  amount  of 
the  Indebtedness  of  the  county,  including  the 
Judgment  interests  and  costs,  does  not  exceed 
2  per  cent  of  the  taxable  property  of  the 
county,  etc.  Prayer  for  "a  mandatory  order 
of  court  against  said  defendants,  and  order- 
ing said  board  of  commissioners  and  said  au- 
ditor to  fix  a  date  and  issue  the  proper  call 
and  notice  to  said  defendant  the  Owen  county 
council  to  meet  in  special  session  and  prepare 
and  place  on  file  In  due  time  the  necessary 
estimate  of  the  amount  necessary  to  pay  said 
Judgment,  Interest,  and  costs  and  also  an 
order  of  approi)rlation  of  the  necessary 
amount  and  to  present  the  same  to  said  de- 
fendant, the  Owen  county  council,  when  so 
convened  in  said  special  session  and  ordering 
said  Owen  county  council  to  make  said  ap- 
propriation, and,  if  there  Is  not  sufficient 
money  to  make  said  appropriation,  then  that 
the  said  defendant  the  Owen  county  council 
be  ordered  to  authorize  said  defendant  the 
board  of  commissioners  to  negotiate  a  loan, 
and  procure  the  necessary  moneys  with  which 
to  pay  said  Judgment  There  was  no  alter- 
native writ,  bnt  an  appearance  and  demur- 
rer to  the  complaint. 

The  sufficiency  of  the  complaint  is  Chal- 
lenged by  an  original  assignment  of  error, 
and  upon  ruling  upon  demurrer;  both  as- 
signing the  want  of  facts  sufficient  to  con- 
stitute a  cause  of  action.  The  specific  chal- 
leag»  to  the  complaint  is  that  under  no  state 
of  facts  would  appellees  be  entitled  to  an 
order  requiring  the  county  council  to  pass 
an  ordinance  authorizing  the  board  of  com- 
missioners to  borrow  money  to  pay  the  Judg- 
ment, or  to  require  the  board  to  make  a  loan 


for  that  purpose.  It  will  be  noted  that  the 
prayer  of  the  petition  Is  In  the  alternative; 
that  Is,  that,  \t  there  be  not  money  on  band 
sufficient  to  be  appropriated,  that  a  loan  be 
required.  It  must  be  conceded  that  while 
there  might  be  a  right  to  have  an  appropria- 
tion made,  If  there  are  available  funds  on 
hand  unappropriated,  appellees  could  not  re- 
quire a  borrowing.  They  might  be  entitled 
to  have  a  tax  levied,  but  we  know  of  no 
authority  to  require  them  to  borrow  the 
money.    See  sections  5945,  5049,  Burns'  1908. 

[3]  In  order  to  obtain  a  writ  of  mandamus, 
both  an  Imperative  duty  and  the  power  to  do 
the  act  or  acts  commanded  must  be  shown. 
State  V.  WInterrowd,  91  N.  E.  956 ;  Town  of 
Windfall  aty  v.  State,  172  Ind.  S02,  88  N. 
E.  505;  Board  v.  State,  173  Ind.  62,  88  N.  E. 
673,  89  N.  BJ.  367. 

[4]  It  is  claimed  that  the  questloh  raised 
by  a  demurrer  to  a  complaint,  the  same  as  In 
c^e  of  a  complaint  and  alternative  writ  of 
mandate,  is  not  whether  relators  are  entitled 
to  some  relief,  but  whether  they  are  entitled 
to  the  specific  relief  demanded  In  the  com- 
plaint, or  complaint  and  alternative  writ 
The  rule  Is  well  settled  that,  In  case  of  a 
complaint  and  alternative  writ  of  mandate, 
a  relator  must  show  himself  entitled  to  the 
precise  and  specific  relief  prayed  for  In  the 
alternative  writ,  in  order  to  withstand  a 
demurrer  or  motion  to  quash.  State  v.  In- 
diana Board,  173  Ind.  706.  91  N.  a  338; 
State  V.  John,  170  Ind.  233,  84  N.  E.  1 ;  Ad- 
visory Board  V.  State,  166  Ind.  237,  76  N. 
E.  986;  State  v.  OonnersvIUe  Co.,  163  Ind. 
563,  71  N.  E.  483 ;  State  v.  Indianapolis,  etc., 
Co.,  160  Ind.  45,  66  N.  El  163,  60  L.  R.  A. 
831;  State  v.  Commercial  Ins.  Co.,  158  Ind. 
680,  64  N.  E.  466;  Applegate  v.  State,  158 
Ind.  119,  63  N.  E.  16;  Trant  v.  State,  140 
Ind.  414,  39  N.  E.  513. 

It  Is  urged  by  appellees  that  where  the 
alternative  writ  Is  waived,  and  a  demurrer 
is  Interposed  to  the  petition.  It  stands  the 
same  as  any  other  civil  action,  and,  If  the 
petitioner  is  entitled  to  any  relief,  the  de- 
murrer should  be  overruled.  This  rule  is, 
of  course,  sound  as  applied  to  ordinary  ac- 
tions, but  an  action  for  mandamus  is  not  an 
ordinary  action.  It  is  qultb  clear  that  if  an 
alternative  writ  had  Issued,  In  which  had 
been  included  the  prayer  of  the  petition,  that 
the  county  council  be  required  to  authorize 
and  the  board  of  commissioners  be  required 
to  borrow  money,  the  writ  would  have  been 
bad  upon  a  motion  to  quash,  or  upon  de- 
murrer. In  demanding  more  than  relators 
were  entitled  to.  The  writ,  when  Issued, 
must  be  based  upon  the  petition,  and  can 
be  no  broader,  and  should  run  in  the  lan- 
guage of  the  petition  and  prayer,  and  for 
that  reason  the  petition  should'  show  by 
direct  and  positive  averment  the  relief  to 
which  a  party  is  entitled.  The  alternative 
writ  Is  bnt  the  Jurisdictional  notice  which 
brings  a  party  into  court  to  answer.    Board 
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V.  Mowbray,  160  lud.  10,  66  N.  E.  46;  Wren 
V.  City  of  Indianapolis,  96  I^d.  206.  When 
the  alternative  writ  1b  waived,  tbe  petition 
must  stand  In  the  stead  of  tbe  alternative 
writ,  and  Is  to  be  tested  by  the  same  rules. 
The  prayer  of  the  petition  In  this  case  being 
In  the  alternative,  tbe  petition  was  insuffi- 
cient. State  ex  rel.  v.  John,  170  Ind.  233, 
84  N.  B.  1,  and  cases  dted;  State  ex  rel. 
V.  Adams  Express  Co.,  171  Ind.  138,  85  N. 
E.  337,  966,  19  I*  R.  A.  (N.  8.)  93. 

It  was  a  very  serious  question  whether 
the  petition  Is  not  also  insufflclent  in  falling 
to  aver  that  there  are  available  funds  on 
band  unappropriated  8u£acient  to  pay  the 
judgment ;  at  any  rate  such  facts,  if  stated, 
are  only  stated  Inferentlally  and  deducible 
from  a  process  of  reasoning.  The  Judgment 
must  be  reversed  for  the  insuflSclency  of  the 
petition,  but,  as  tbe  questions  presented  by 
the  answers  may  arise  again,  we  will  deter^ 
mine  those  questions. 

Appellant  filed  answer  In  five  paragraphs. 
The  first  Is  a  general  denial.  The  second 
paragraph  alleges  the  recovery  by  appellee 
Galimore  of  a  Judgment  for  $3,024.40  In 
gross,  and  alleges  that  part  of  said  sum  is 
due  from  tbe  state,  part  from  tbe  county, 
and  part  from  each  of  tbe  thirteen  townships 
of.  the  county,  and  that  it  Is  Impossible  to 
know  what  amount  of  appropriation  should 
be  made  from  tbe  funds  of  the  several  taxing 
districts,  and,  before  any  appropriation  can 
be  made,  the  amounts  to  be  appropriated 
from  each,  and  that  the  county  council 
should  not  be  required  to  make  an  appropri- 
ation until  they  shall  be  advised  of  tbe 
amount  necessary  to  be  appropriated  from 
the  respective  funds. 

The  third,  fourth,  and  fifth  paragraphs 
seek  to  attack  the  Judgment  as  void,  as  hav- 
ing been  procured  by  fraud,  and  by  deceit 
practiced  upon  the  court. 

[6]  As  to  the  second  paragraph  of  answer, 
it  win  lie  seen  that  the  question  sought  to 
be  presented  is  that  the  county  council  could 
not  make  an  appropriation  from  the  various 
funds  which  were  required  to  contribute 
without  knowing  how  much  was  due  from 
each,  the  Judgment  being  one  in  gross.  The 
Judgment  so  far  as  disclosed  was  against 
the  county.  If  it  had  been  desired,  or  was 
proper,  to  have  it  appear  from  what  funds 
the  Judgment  should  be  paid,  steps  should 
have  been  taken  to  have  It  so  appear  In  and 
by  the  Judgment  As  it  stands.  It  appears  as 
a  Judgment  against  the  funds  of  the  county, 
and  if  the  Judgment  Is  otherwise  unassail- 
able, the  funds  other  than  .those  of  the  coun- 
ty should  contribute,  that  would  be  a  matter 
for  adjustment  by  the  proper  officers.  The 
county  council  could  not  appropriate  funds 
of  the  townships  to  pay  their  proportion.  The 
second  paragraph  is  clearly  Insufficient  to 
bar  the  remedy.  The  third,  fourth,  and  fifth 
paragraphs  of  answer  all  show  the  rendition 
of  tbe  Judgment  October  26,  1900,  and  the 


record  shows  tbe  filing  of  the  amended  com- 
plaint In  this  proceeding  January  10,  1910, 
and  It  may  be  a  very  serious  question  wheth- 
er. If  the  county  council  had  a  right  to  at- 
tack the  Judgment  at  all,  it  would  not  have 
been  required  to  do  so  (^rectly.  It  Is  not 
shown  In  either  paragraph  when  they  learn- 
ed the  facts  constituting  the  alleged  fraud. 
See  Shultz  v.  Sbultsi  (18.93)  136  Ind.  323,  36 
N.  B.  126,  43  Am.  St  Rep.  820. 

Aside  from  this  question,  however,  is  the 
more  serious  one  as  to  whether  tbe  county 
council  has  any  standing  to  attack  tbe  Judg- 
ment or  whether  that  can  only  be  done  by 
tbe  board  of  commissioners  or  a  taxpayer  on 
refusal  of  the  board.  It  will  be  seen  that 
there  is  no  allegation  that  the  board  have 
refused  upon  request  to  attack  It  or  seek 
to  get  rid  of  It  In  some  manner  known  to 
tbe  law.  The  board  of  commissioners  1b  the 
corporate  entity  representing  the  county 
through  which  It  acts,  and  la  in  legal  con- 
templation the  county.  State  v.  Clark,  4  Ind. 
315;  Board  v.  Wild,  37  Ind.  App.  32,  76  N. 
E.  256;  Bums'  1908,  «  5947. 

[7]  So  far  as  the  board  Itself  Is  concerned, 
it  could  only  attack  the  Judgment  in  a  di- 
rect proceeding.  Boss  v.  Banta,  140  Ind. 
120,  34  N.  B.  865,  39  M.  E.  732;  Shultz  T. 
Shultz,  supra ;  Hogg  v.  Link,  90  Ind.  346.  It 
has  been  repeatedly  held  that  a  Judgment 
obtained  by  fraud  Is  not  void,  but  voidable, 
until  attacked  and  set  aside  by  some  com- 
petent party.  HoUlnger  v.  ,Reeme  et  aX, 
138  Ind.  363,  36  N.  B.  1114,  24  L.  R.  A.  46, 
46  Am.  St  Rep.  402;  Palmerton  v.  Hoop, 
131  Ind.  23,  80  N.  E.  784 ;  RatUff  v.  Stretch, 
130  Ind.  282,  30  N.  B.  30;  Weiss  v.  Guerln- 
eau.  109  Ind.  438,  9  N.  B.  390.  It  was  said 
in  tbe  latter  case:  "A  party  against  whom 
an  imauthorlzed  or  Inequitable  Judgment 
bas  been  obtained,  whether  by  fraud  or  mis- 
talce,  cannot  treat  the  Judgment  as  Invalid 
until  be  bas  taken  some  proceeding  known 
to  the  law  to  set  it  aside,  or  to  secure  its 
modification.  Methods  for  obtaining  a  new 
trial  or  to  review  the  Judgment  for  material 
new  matter  or  for  error  of  law  are  pointed 
out  by  tbe  statute,  and  beyond  methods 
thus  prescribed  courts  possessed  inherent  pow- 
er to  an  almost  unlimited  extent  to  redress 
wrongs  by  modifying  or  setting  aside  Judg- 
ments obtained  by  fraud  or  mistake.  These 
methods,  however,  all  contemplate  proceed- 
ings in 'Which  the  unauthorized  Judgment  is 
alleged  to  have  been  obtained.  They  give  no 
countenance  to  the  motion  that  Judgments, 
however  wrongfully  obtained,  may  be  ignor- 
ed, and  the  rights  of  the  parties  again  In- 
quired into,  in  a  collateral  proceeding.  So 
long  as  the  Judgment  Is  not  void,  it  concludes 
the  parties  upon  the  subjects  therein  deter- 
mined"— citing  cases.  But  it  Is  urged  that 
the  county  council  is  a  stranger  to  the  Judg- 
ment and  that  it  may  attack  it  in  a  collateral 
proceeding  for  fraud  used  in  obtaining  it 
Hogg  V.  Link,  Bupra;    Deisner  T.  Simpson. 


Digitized  by 


Google 


lad) 


BALZBB  T.WABBINO 


£67 


T2  Ind.  435;  Kren  r.  State  ex  rel.,  6S  Ind. 
106;  Brltton  ▼.  State,  64  Ind.  536;  Adklna 
▼.  Nicholson,  39  Ind.  535;  Lee  v.  Back,  30 
Ind.  148;  De  Armond  T.  Adams.  25  Ind.  455; 
Freeman  on  Judgments  (3d  Ed.)  {  336. 

[t]  Whilst  that  iB  true,  the  party  mnst 
■how  himself  as  in  some  way  affected  by 
the  Judgment,  and  this  brings  na  to  the  ques- 
tlon  whether  a  county  council  aa  such  has 
such  interest  as  may  be  affected  by  the  Judg- 
ment, and  the  question  of  its  iMwers  and 
functions.  It  Is  not  a  corporation,  and  acts 
as  anthorlzed  by  the  statute,  and  in  the  mat- 
ters and  manner  pointed  out  by  the  statute; 
H>Ten  before  the  creation  of  these  boards, 
vben  the  entire  connty  business  was  confided 
to  boards  of  commissioners,  the  latter  pos- 
sessed only  statutory  powers,  and  could  not, 
as  they  cannot  now,  do  any  act  not  express- 
ly or  impliedly  authorized  by  statute.  The 
county  is  an  Involuntary  corporation  ov 
ganlzed  as  a  political  subdivision  of  the 
state  for  governmental  purposes,  and  exercls- 
flB  the  powers  delegated  by  the  state,  and 
for  the  state.  State  ▼.  Goldthalt,  172  Ind. 
218,  87  N.  R  133;  Board  v.  Board,  170  Ind. 
595,  85  N.  E.  513 ;  Kemp  t.  Adams,  164  Ind. 
258.  73  N.  £}.  690;  Oavln  ▼.  Board,  104  Ind. 
201,  3  N.  E.  846 ;  Board  v.  State,  61  Ind.  75; 
Wrought  Iron  Bridge  Co.  t.  Board,  19  Ind. 
App.  672,  48  N.  B.  1050.  A  county  council 
Is  neither  the  county,  nor  does  it  represent 
the  corporate  entity.  It  Is  charged  with  the 
performance  of  certain  duties,  in  which  may 
be  Inyolved  some  discretion  and  business 
Judgment,  but  It  has  as  such  no  interest  in  a 
Judgment  against  the  county,  and,  whatever 
may  be  the  merits  of  the  claim  In  this  par- 
ticular case.  It  would  clearly  be  the  establish- 
ment of  a  bad  precedent  to  hold  that,  after 
a  board  of  commissioners  had  litigated  a 
claim  to  Judgment,  a  county  council  should 
be  permitted  to  again  litigate  it 

For  the  reasons  pointed  out,  the  third, 
fourth,  and  fifth  paragraphs  of  answer  were 
tssnfncient,  and  the  demurrers  properly  sus- 
tained. 

For  the  error  In  oTermllng  the  demurrer 
to  the  petition,  the  Judgment  is  reversed, 
with  instruction  to  the  court  below  to  sustain 
the  demurrer  to  the  petition. 
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(No.  21,874.)! 


(Sapteme  Court  of  Indiana.    June  1,  1911.) 

L  Martkb  and  Servant  d  121*)— Dakoeb- 
OT»  Maohikeky— Revolviwo  Shafts— Faii/- 

VBK  TO  GCABD— NBOLIOERCE  PXK  Sb. 

Failnre  of  a  master  to  ^ard  a  revolving 
Aaft  extending  a  abort  distance  from  the  floor 
under  a  long  sewing  machine  table  and  used  to 
operate  many  machines  on  the  table,  as  required 
bv  Factory  Act  1899,  I  9  (Bums'  Ann.  St, 
1908,  I  S&29),  resulting  in  i>Iaintiff,  an  opera- 
tive, getting  her  hair  caught  in  the  shaft,  while 
■earcbing  on  the  floor  under  the  machine  for  a 


falling  shuttle,  wu  negllgenee  per  ••  ea  the  part 
of  tbe  master. 

[E>].  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {|  228-231;  Dec.  Dig.  I 
121.*] 

2.  Masteb  akd  SsavAirr  (|  204*)— iRjraisa 
TO  S^VAHT  — Dakqerous  '  Maciiinbbt — 
Statutes— AssuuED  Risk, 

A  servant' docs  not  assume  the  risk  of  in- 
jury from  machinery  left  unguarded  in  viola- 
tion of  Factory  Act  1899,  J  9  (Burns'  Ann.  St 
1908,  I  8029).  requiring  tbe  guarding  of  shafts 
where  it  can  be  done  without  impairing  its  use- 
fulness. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent.  Dig.  I  545;    Dec.  Dig.  |  204.*1 

8.  Mastbb  and  Servant  (f  228*)— Injuries 
TO  Servant— Dangerous  Maohjnert— Con- 

TBIBUTOBT  NEOLIOKNCE. 

Though  a  master  fails  to  guard  dangerous 
machinery  in  violation  of  Factory  Act  1899,  | 
9  (Burns'  Ann.  St  1908,  t  8029),  a  servant  is 
still  required  to  uae  reasonable  and  ordinary 
care  to  prevent  injury  to  himself,  and  if  he  falls 
to  do  so,  may  not  recover,  notwithstanding  the 
employer's  default 

[Ed,  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig-  i  671;    Dec.  Dig.  i  228.*] 

4.  Masteb  and  Servant  (|8  129,  247*)— In- 
juries TO  Servant— Proximate  Cause. 

Plaintiff  was  employed  as  a  machine  oper» 
ator  in  a  glove  factory  working  at  a  power  sew- 
ing machine  table  operated  by  a  shaft  running 
under  tbe  table,  which  was  unguarded  in  viola- 
tion of  Factory  Act  1899,  {  9  (Bums'  Ann.  St 
1908,  I  8029),  though  it  might  have  been  guard- 
ed withont  impairing  ita  usefulness.  Plaintiff 
knelt  down  from  ber  seat  to  search  for  a  fallen 
shuttle,  and,  as  she  did  so, .strands  of  her  hair 
were  caught  in  the  shaft  and  she  was  injured. 
Held,  that  defendant's  default  in  failing  to  guard 
the  shafts,  and  not  plaintiff's  own  conduct  in 
stooping  under  the  table  to  search  for  the  shut- 
tle, was  tbe  proximate  cause  of  tbe  accident 

[Ed.  Note, — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  258,  796;  Dec  Dig.  H 
129,  247.*] 

5.  Negliqencb  (I  66*) — -"Pboximate  Cause." 

"Proximate  cause'  is  that  act  which  imme- 
diately caases  or  fails  to  prevent  an  injury  that 
might  reasonably  have  been  anticipated  as  a  re- 
sult of  the  negligent  act  or  omission  charged, 
and  without  which  such  injutv  wonJd  not  have 
occurred,  the  test  being  found  in  the  probable 
Injurions  consequences  which  were  to  be  anti- 
cipated, and  not  in  the  number  of  subsequent 
events  or  agencies  which  might  arise  to  bring 
such  consequences  about 

[Ed.  Note. — For  other  cases,  see  Negligenoe. 
Cent.  Dig.  §{  69,  70 ;    Dec.  Dig,  S  56.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6,  9V.  5768-5760;   vol.  8,  p.  7771.] 

6.  Master  and  Servant  (|  2S9*)— Injuries 
TO  Servant— Contributory  Nbolioenov-- 
Quebtion  fob  Jury. 

Plaintiff,  a  machine  onerator  in  a  glove  fac- 
tory, was  Injured  b^  ber  nair  becoming  caught 
on  a  rapidly  revolving  unguarded  shaft  under- 
neath a  long  sewing  machine  table.  Plaintiff, 
while  working  at  her  machine  dropped  her  shut- 
tle, and  being  required  to  pay  for  parts  lost  lean-, 
ed  over  with  her  head  slightly  under  the  table 
to  search  }<^  tbe  shuttle,  and  while  in  this  posi- 
tion strands  of  her  hair  were  caught  by  the  un- 
guarded shaft,  and  she  was  injured.  Held,  that 
plaintiff  was  not  negligent  as  a  matter  of  law. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |i  1089-1132;  Dec  Dig.  | 
289.*] 


•Tar  other  e*a«s  m«  Mune  topic  and  sectloa  NUMBER  la  Dee.  Dig.  *  Am.  Dig.  Key  No.  Ssrtas  *  Rep'r  ladema 
WN.B.— 17  >  Rehearing  denied. 
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7.  Tbial  S  142*)— QuBsnoir  fob  Jury— Evi- 
DincB. 

A  peremptory  instmction  for  defendant  at 
the  doee  of  plaintlfifB  evidence  can  be  CTanted 
only  when  the  evidence  favorable  to  plaintiff, 
when  taken  as  true  and  supported  by  all  fair 
and  legitimate  inferences  therefrom  is  totally 
insufficient  to  justify  a  recovery  for  plAintiff  un- 
der any  state  of  the  case. 

[EA.  Note.— For  other  cases,  tee  Trial,  Cent 
IMg.  S  337:   Dec.  Dig.  {  142.*] 

8.  NkQLIOENCE   (J  136*)— CONTBIBTTTOBT  NEO- 
LIOENCE — QnESTTOS  FOB  JDRT. 

While  the  burden  of  contributor;;^  negligence 
is  on  defendants,  such  burden  is  discharged  if 
the  plaintiff's  evidence  aided  from  the  just  in- 
ferences therefrom  show  her  to  be  guilty  of  con- 
tributory negligence  and  if  reasonable  men  might 
draw  different  conclusions  from  the  facts,  as  to 
whether  plaintiff's  conduct  was  negligent  and 
contributed  to  her  own  injury,  that  burden  is 
not  sustained  so  as  to  justify  the  granting  of  a 
peremptory  instruction  for  defendant  on  that 
ground. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  333-346;   Dec.  Dig.  {  136.*] 

9.  Masteb  xvd  Sebvai«t  (g  274*)— Injxtbies  to 
Sebvawt— Evidence. 

Where  plaintiff,  a  sewing  machine  operator 
in  a  glove  factory,  waa  injured  by  her  hair  be- 
coming caught  on  an  unguarded  shaft  under  a 
sewing  machine  table  as  she  was  leaning  under 
the  table  in  search  of  a  shuttle  which  she  had 
lost,  evidence  that  her  forewoman  bad  instruct- 
ed her  that  if  she  lost  anything  connected  with 
her  work,  which  was  not  found,  she  would  be 
compelled  to  pay  for  it,  and  that  when  she  had 
broken  a  shuttle  shortly  before  the  accident,  it 
had  been  chained  to  her,  was  admissible. 

[EM.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {{  839-849;  Dec.  Dig.  i 
274.*] 

Appeal  from  Circuit  Court,  Huntington 
County;  C.  E.  Sturgis,  Judge. 

Action  by  Mayme  Balzer  against  Larry  O. 
Warring  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Case  transferred 
from  Appellate  Court  Reversed  and  re- 
manded. 

See,  also,  92  N.  B.  739. 

Transferred  from  Appellate  Court  under 
Bums'  Ann.  St  1908,  {  1405. 

James  C.  Branyan  and  Wilbur  E.  Branyan, 
for  appellant  J.  Fred  France  and  Elam  & 
Fesler.  for  appellees. 

COX,  J.  This  Is  an  action  for  personal  in- 
juries by  complaint  of  appellant  based  on 
the  failure  of  appellees  to  guard  a  certain 
power  shaft  in  their  factory  pursuant  to  the 
provisions  of  section  9  of  the  Factory  Act 
of  1899,  being  section  8029,  Bums'  Statutes 
1908,  by  reason  of  which  failure  of  duty  by 
appellees  It  Is  averred  appellant  was  per- 
manently injured.  After  issue  formed  by 
'  general  denial  the  cause  was  submitted  to  a 
jury  for  trial.  At  the  doee  of  appellant's  tes- 
timony the  court  on  motion  of  appellees  per- 
emptorily Instructed  the  Jury  to  return  a 
verdict  for  the  appellees  which  was  done. 
Appellant  relies  upon  this  action  of  the  trial 
court  and  certain  adverse  rulings  excluding 


evidence  offered  by  her  as  errors  oompdllng 
a  reversal  of  the  cause.  The  action  of  the 
trial  court  In  nonsuiting  appellant  was  tak- 
en upon  the  following  facts  established  by 
the  testimony  given  In.  her  behalf :  At  the 
time  of  appellant's  Injury,  June  25,  1906,  the 
appellees  were  conducting  a  glove  factory  In 
the  city  of  Huntington,  and  appellant  was 
In  their  employ  sewing  gloves  with  a.  power 
machhie  and  had  been  for  five  months.  The 
machine  at  which  appellant  worked  was  one 
of  a  large  number  placed  on  a  long  station- 
ary table  about  three  feet  apart  These  ma- 
chines alternately  fronted  both  sides  of  the 
table  and  the  girls  and  women  operating 
them  sat  at  their  respective  machines  on 
both  sides  of  the  table.  The  table  which  was 
four  feet  wide  was  supported  by  Iron  legs 
about  eight  feet  apart,  and  save  a  narrow 
board  running  along  on  either  side,  parallel 
with  the  table  and  attached  to  these  legs 
near  the  bottom,  the  space  under  the  table 
was  entirely  open.  Under  the  center  of  the 
table  and  nearer  the  floor  than  the  top  of 
the  table  there  was  placed  a  power  shaft  ex- 
tending the  length  of  It  with  pulleys  at- 
tached about  each  three  feet  for  the  opera- 
tion of  the  machines  on  the  table.  This 
shaft  was  not  guarded,  but  both  It  and  the 
pulleys  could  have  been  guarded  without  In 
any  way  interfering  with  the  efficiency  of 
the  machinery.  The  appellant  operated  her 
machine,  while  sitting  In  a  chair  at  the  table 
facing  it  On  the  day  of  appellant's  Injury 
and  prior  thereto  there  was  posted  In  the 
factory,  and  appellant  knew  of  It,  a  rule 
that  all  parts  of  machines  broken  or  lost 
would  be  Charged  to  the  employe  losing  or 
breaking  a  part  While  sitting  'at  her  ma- 
chine at  work  on  the  day  above  mentioned 
appellant  dropped  the  bobbin  and  shuttle  of 
her  machine,  but  she  caught  the  bobbin,  the 
shuttle  falling  to  the  floor.  She  arose  from 
her  seat  to  make  search  for  It  and  after 
thorough  search  about  her  chair,  resulting 
in  a  failure  to  flnd  it,  she  stooped  and  look- 
ed under  the  table,  to  do  which  she  placed 
one  hand  and  arm  and  her  head  and  shoul- 
ders thereunder;  and  while  so  looklug,  to 
see  If  the  shuttle  had  fallen  through  a  hole 
In  the  floor  in  front  of  her,  and  near  to  the 
revolving  shaft,  strands  of  her  hair,  which 
was  coiled  on  her  head,  were  caught  by  It 
and  wound  around  the  shaft  Appellant 
knew  that  the  shaft  waa  under  the  table  and 
that  It  was  unguarded,  but  she  did  not  see 
it  while  looking  for  the  shuttle.  Most  of 
her  hair  was  violently  torn  from  her  scalp 
and  she  was  severely  injured.  The  Injury 
and  nervous  shock  accompanying  it  greatly, 
injuriously,  and  permanently  affected  her 
health  so  that  at.  the  time  of  the  trial  she 
bad  lost  much  flesh  and  had  become  ema- 
ciated and  chronically  nervous. 
At  common  law  there  rests  upon  an  em- 
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ployer  tbe  general  duty  to  exercise  reason- 
able and  ordinary  care  to  provide  for  tbe 
employe  a  safe  place  to  work.  This  rale  of 
the  common  law  was  evolved  to  fit  general 
conditions.  When  conditions  of  labor  were 
simpler,  when  there  was  little  congestion  of 
machinery  and  labor  in  mills  and  factories, 
when  tools,  appliances,  and  machinery  ased 
in  productive  Industry  were  less  complicated 
and  complex,  when  the  power  and  speed  of 
operation  of  machinery  were  not  so  great, 
when  labor  lai^ely  served  apprenticeship 
in  small  mills  and  factories  usually  under 
the  carefnl  and  skillful  personal  guidance  of 
the  master,  when  life  in  all  of  its  phases  was 
more  deliberate,  the  rnle  bad  its  growth  and 
was  reasonable  in  the  duty  It  placed  upon 
the  employer  and  fairly  adequate  to  protect 
labor.-  The  principle  upon  which  this  legal 
duty  rested  was  largely  ethical,  that  human 
duty  of  man  to  man.    But — 

"New  occasions  teach  new  duties ; 
Time  makes  ancient  good  uncoutn." 

Conditions  in  industry  have  changed  with 
the  speed  of  a  revolution.  Small  mills  and 
factories  with  primitive,  slow  power,  and 
simple  machinery  under  the  personal  direc- 
tion of  tbe  owner,  have  fled  from  the  small 
town  and  village.  Great  mills  and  factories, 
crowded  with  complex  machinery  driven  at 
great  speed  with  powerful  engines,  have  taken 
their  place  in  the  large  centers  of  active 
life.  Through  the  production  by  inventive 
genius  of  marvelously  efficient  miachinery, 
relatively  less  dependence  is  placed  upon  the 
careful,  deliberate  skill  of  the  workman  of 
the  former  time.  Demand  has  arisen  for 
multitudes  of  operatives  in  a  large  measure 
young,  raw,  unskilled  and  without  experi- 
ence with  machinery.  From  these  changed 
conditions  accidents  to  workmen  of  a  shock- 
ing character  became  alarmingly  frequent. 
The  employer  did  not  readily  meet  the  need 
for  the  protection  of  bis  employes  from  the 
dangers  of  their  work,  and  tbe  employes  hur- 
ried and  absorbed  by  their  duties  fell  victims 
to  conditions.  The  just  conservatism  of 
courts  made  them  hesitate  to  extend  tbe 
common-law  liability  of  tbe  employer  to  lit 
the  changed  conditions.  The  rule  was  ap- 
plied generally,  and  whether  the  failure  of 
the  employer  to  take  any  particular  precau- 
tion for  the  protection  of  bis  employe  was  a 
violation  of  bis  duty  was  often  uncertain. 
The  state  has  an  interest  in  the  welfare  of 
Its  citizens,  and  through  its  lawmaking  pow- 
er It  may  impose  reasonable  burdens  on  the 
employers  of  labor  in  dangerous  pursuits  and 
about  dangerous  machinery  for  the  purpose 
of  lessening  the  danger. 

t1]  The  act  of  1899,  of  which  the  section  In- 
volved in  this  case  is  a  part,  is  the  deliber- 
ate act  of  the  state  by  the  lawmaking  branch 
of  its  government  to  make  just  provisions 
for  new  occasions  and  changed  conditions. 
The  general  common-law  duty  Is  by  it  in 
some  particulars  changed,  extended,  added 
to,  enlarged,  and  made  absolute  and  specific. 


Under  this  act  tbe  duty  of  the  employer  to 
protect  his  employes  from  the  dangers  of 
power  shafting,  such  as  tliat  operating  the 
machines  of  appellees,  by  reasonably  effi- 
cient guards  which  can  be  applied  without 
Impairing  the  effectiveness  of  the  shafting 
and  which  will  prevent  dangerous  contact 
with  the  employes  while  engaged  In  their 
duties,  becomes  an  imperative  one.  Em- 
ployes do  not  assume  the  risk  of  Injury  from 
shafting  left  unguarded  by  a  violation  of  tbe 
duty  of  the  employer.  The  failure  to  com- 
ply with  the  statute  which  specifically  re- 
quires such  shafting  to  be  guarded  Is  neg- 
ligence per  se,  for  which  the  employer  is 
bound  to  respond  in  damages  to  an  employe 
injured  thereby.  Monteith  v.  Kokomo,  etc., 
Go.  (1902)  159  Ind.  149,  64  N.  B.  610,  58  L. 
R.  A.  944 ;  Green  v.  American,  etc.,  Co.  (1904) 
163  Ind.  135,  71  N.  B.  268;  Buehner  Chair 
Co.  v.  Feulner  (1904)  164  Ind.  368,  73  N.  B. 
816;  Robertson  v.  Ford  ae04)  164  Ind.  638, 
74  N.  B.  1;  Bessler  v.  Laughlin  a906)  168 
Ind.  38,  79  N.  B.  1033;  United  States  Ce- 
ment Co.  T.  Cooper  (1909)  172  Ind.  699,  88 
N.  B.  69;  Espenlaub  v.  Ellis  (1904)  34  Ind. 
App.  163,  72  N.  B.  627;  Baltimore^  etc.,  R. 
Co.  ▼.  Cavanaugh  (1904)  35  Ind.  App.  32,  71 
N.  B.  230 ;  Robbing'  Adm'x  v.  Ft.  Wayne,  etc., 
Co.  (1907)  41  Ind.  App.  657,  84  N.  E.  614; 
EvansviUe,  etc.,  Co.  v.  Bailey  (1908)  43  Ind. 
App.  163,  84  N.  B.  649;  Crawford,  etc.,  Co. 
y.  Oose  (1908)  43  Ind.  App.  373,  87  N.  B. 
709;  Hohensteln-Harmeta,  etc.,  (3o.  v.  Mat- 
thevre  (1910)  92  N.  B.  196.  Being  highly 
penal  and  in  derogation  of  the  common  law 
It  is  perhaps  to  be  strictly  construed,  but  it 
Is  not  to  be  wantonly  narrowed,  limited,  or 
emasculated,  and  rendered  ineffective  to 
work  Its  just  and  beneficent  puriKJse  by  a 
strained  construction  contrary  to  the  intent 
of  Its  enactment,  as  shown  by  the  existing 
wrongs  and  conditions  intended  to  be  rem- 
edied and  the  declaration  of  its  title  that 
it  is  an  act  providing  means  for  the  protec- 
tion of  the  liberty,  safety,  and  health  of 
laborers  in  mills,  factories,  etc. 

[2,  3]  While  the  employe  does  not  assume 
the  risk  of  Injury  from  machinery  left  un- 
guarded In  violation  of  the  employer's  statu- 
tory duty,  which  necessarily  Inheres  In  his 
employment  with  and  about  it,  he  is  still 
bound  to  use  reasonable  and  ordinary  care 
to  guard  himself  from  injury  therefrom,  and 
a  failure  to  do  so  which'  results  in  his  in- 
jury will  preclude  a  recovery  by  him  not- 
withstanding the  employer's  neglect  of  duty. 
Davis  Coal  Co.  v.  Polland  (1902)  158  Ind. 
607,  62  N.  E.  492,  92  Am.  St.  Rep.  319; 
Monteith  V.  Kokomo,  etc.,  Co.,  supra;  Bueh- 
ner Chair  Co.  v.  Feulner,  supra;  United 
States  Cement  Co.  v.  Cooper,  supra ;  Espen- 
laub V.  e311s,  supra;  Buehner  Chair  Co.  v. 
Feulner  (1902)  28  Ind.  App.  479,  63  N.  B. 
239;  Baltimore,  etc.,  R.  Co.  v.  Cavanaugh,  su- 
pra; Bobbins  v.  Ft.  Wayne,  etc.,  Co.,  supra. 

[4]  In  this  case  tbe  shafting  was  not 
guarded.    It  could  have  been  readily  guard- 
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•d  wittaont  Impatring  Its  luefalness.  Sucb 
shafting  within  reach  of  the  clothing  and 
person  of  the  employ^  Is  notoriously  dan- 
gerous. The  failure  on  tlie  part  of  appellees 
to  discharge  their  statutory  duty  was  ac- 
tionable negligence.  Their  failure  to  guard 
the  shafts  as  the  law  enjoins,  together  with 
the  whirling  shaft  on  the  one  hand,  and  the 
action  of  the  appellant  in  stooping  under 
the  table  In  proximity  to  it  to  look  for  the 
shuttle  of  her  machine  on  the  other,  alone 
entered  into  and-  were  Influential  in  bring- 
ing about  hM  injury.  The  appellees  were 
by  positive  law  guilty  of  negligence  for 
which  they  are  liable  to  respond  to  her  In 
damages  unless  they  are  absolved  by  her 
own  Intervening  act. 

We  are  Informed  by  counsel  for  appellees 
that  the  trial  court  In  peremptorily  instruct- 
ing the  Jury  to  find  for  appellees  acted  on 
the  assumption  that  the  unguarded  shaft 
was  not  the  proximate  cause  of  appellant's 
Injury,  but  that  ber  own  conduct  constitut- 
ed in  law  contributory  negligence  and  was 
such  proximate  cause.  As  we  have  seen  the 
appellees  violated  a  definite  statutory  duty 
In  falling  to  guard  the  shaft.  This  of  It- 
self was  negligence.  Appellant  to  whom  ap- 
pellees owed  the  duty  to  guard  the  shaft; 
while  in  the  ordinary  course  of  her  duties 
as  appellees'  employ^,  was  injured  by  the 
uncovered  revolving  shaft  Actuated  not 
alone  by  the  natural  Impulse  of  one  working 
at  the  machine  as  she  was,  to  recover  a 
part  necessary  to  Its  operation  which  had, 
as  such  things  will,  slipped  from  her  fingers 
and  probably  and  naturally  fell  Into  her  lap; 
and  from  thence  under  the  table,  but  also 
Impelled  by  the  rule  of  the  shop  requiring 
payment  for  parts  lost  she  looked  for  It  and 
was  hurt;  all  she  did  was  clearly  in  the  line 
of  her  duties.  The  unguarded  shaft  was  ob- 
viously a  proximate  cause  of  her  Injury. 

Ill  the  rase  of  Bessler  v.  Laughlln,  supra, 
which  involved  an  omission  of  duty  by  the 
eniployer  under  the  same  statute,  this  court 
by  a  unanimous  concurrence  approved  the 
following  language  of  Gillett,  J.,  who  deliv- 
ered the  opinion  of  the  court:  "But  grant- 
ing that  the  omission  was  negligent,  that, 
without  the  intervention  of  any  superven- 
ing cause,  the  wrong  followed  the  Injury  In 
a  natural  sequence,  and  that  the  negligence 
and  the  Injury  were  so  correlated  that  mor- 
ally the  defendant's  omission  should  be  re- 
garded as  the  efficient  cause  of  the  wrong 
complained  of,  it  may,  without  hesitation, 
be  affirmed  that  such  omission  should  be 
regarded  as  a  proximate  cause  of  the  in- 
Jury.  Coy  V.  Indianapolis  Oas.  Co.,  supra 
[146  Ind.  655,  46  N.  R  17,  36  L.  H.  A.  535). 
To  borrow  from  the  thought  of  a  leading 
writer,  whose  text  upon  the  subject  was 
quoted  in  extenso  by  this  court  in  the  case 
last  cited:  The  law  is  practical,  and  courts 
do  not  Indulge  refinements  and  subtleties  as 
to  causation  if  they  tend  to  defeat  the 
datuia  of  natural  Jostle*.   Tb^  rather  adopt 


the  practical  role  tbat  tbe  dBcient  and  pre- 
dominating cause  in  producing  a  given  ef« 
feet  or  result,  though  subordinate  and  de- 
pendent causes  may  have  operated,  must  b» 
looked  to  in  determining  the  rights  and  lia- 
bilities of  the  parties.'  Here  a  statute  has 
been  enacted,  as  has  been  observed  in  other 
Jurisdictions  in  interpreting  like  statutes,  in 
extension  of  the  common-law  duty  to  fur- 
nish a  safe  place.  The  enactment  in  ques- 
tion Is  a  legislative  recognition  of  the  fact 
that  the  existence  of  such  things  in  a  factory 
as  open  vats  so  reduces  the  margin  of  safe- 
ty that  accidents  will  thereby  not  infre> 
quently  happen  to  employes  while  In  the  line 
of  duty,  and  so  the  lawmaking  power,  be- 
coming at  once  a  conscience  and  a  Judgment 
for  the  master,  has  declared  his  duty  In  the 
premises.  As  to  those  to  whom  the  duty  is 
owing,  the  provisions  of  the  statute  are  not 
to  be  emasculated  by  acquitting,  the  master 
of  responsibility  merely  because  he  can  point 
to  some  nonresponslble  or  nonnegllgent  agen- 
cy In  the  line  of  causation,  where  his  own 
omission  was  in  reality  tiie  efficient  and 
morally  responsible  cause  of  the  injury.  It 
was  said  by  the  Supreme  Court  of  Iowa,  In 
a  case  which  apparently  rested  on  the  com- 
mon law:  'It  Is  argued  for  defendant  that 
the  proximate  cause  of  the  accident  was  ei- 
ther the  negligence  of  Hopkins,  the  coem- 
ployg,  In  feeding  a  board  Into  the  machine 
while  plaintiff  was  In  such  position  as  to 
be  struck  by  It  when  thrown  out,  or  the 
blow  received  by  plaintiff  from  such  board, 
and  not  the  uncovered  cogwheels.  But,  ex- 
cluding the  negligence  of  plaintiff  himself, 
it  is  immaterial  whether  there  was  another 
concurrent  cause  for  the  Injury,  1(  the  in- 
jury would  not  have  happened  had  the  cog- 
wheels not  been  negligently  left  unguarded. 
The  very  purpose  of  guarding  the  cogwheels 
would  have  been  to  avoid  the  Injury  to  ao 
employ^,  if  by  some  cause,  not  due  to  bis 
fault,  he  was  brought  within  reach  of  them.' 
Buchner  v.  Creamery,  etc.,  Mfg.  Co.  (1904) 
124  Iowa,  445,  100  N.  W.  aiS,  104  Am.  St 
Rep.  354." 

[5]  "Proximate  cause"  is  that  act  which 
immediately  causes  or  fails  to  prevent  au  in- 
Jury  tbat  might  reasonably  have  been  an- 
tlclpated  would  result  from  the  negligent 
act  or  omission  charged,  and  without  which 
such  Injury  would  not  have  occurred.  The 
test  is  to  be  foond  In  the  probably  injuri- 
ous consequences  which  were  to  be  anticl- 
pated,  and  not  In  the  number  of  subsequent 
events  or  agencies  which  might  arise  to 
bring  such  consequences  about.  ETvansville 
Hoop,  etc.,  Co.  V.  Bailey  (1908)  43  Ind.  App. 
page  157,  84  N.  E.  page  549,  and  authorities 
there  cited. 

Appellant  was  merely  doing  the  things 
required  of  her,  and  doing  them  In  the  way 
of  ordinary  human  action.  But  for  the 
breach  of  duty  by  appellees  she  would  not 
have  been  hurt.  It  was  the  originating 
cause  and  the  Immediate  cause  of  liar  in> 
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tary.  It  tv«b  dearly  tbe  sole  efficient  and 
morally  responsible  cause  unless  it  must  be 
Bald  as  a  matter  of  law  tbat  appellant  was 
piUty  of  contributory  negligence  whlcli  was 
a  coDcnrrent  proximate  cause.  To  hold  oth- 
erwise would  clearly  violate  the  very  pur- 
pose of  the  provision  of  the  statute  and  take 
from  those  who  work  in  mills  and  factories, 
and  with  and  about  dangerous  machinery  and 
appllancee,  the  protection  which  the  law 
Bought  to  give  them.  In  such  places  and 
about  such  machinery,  If  the  statute  is  not 
compiled  with,  accidents  and  Injuries  must 
bappoi  from  nonresponsible  agencies,  and 
from  acts  of  employ^  not  In  themselves  neg- 
ligent, and  to  absolve  the  employer  from 
liability  In  such  cases  is  to  nullify  to  a  de- 
gree the  statute  itself. 

[S]  This  leaves  us  merely  to  consider 
whether,  upon  the  facts  disclosed,  appellant 
VBS  gnllty  of  contributory  negligence  as  a 
concurring  cause  of  her  Injury — whether  her 
conduct,  under  all  of  the  facts  and  circum- 
Btancea  shown,  supported  by  all  of  the  in- 
tendments and  InferenceB  to  be  drawn  there- 
from favorable  to  her,  was  tbat  of  an  or- 
dinarily careful  person. 

[71  It  of  course  needs  no  citation  of  au- 
thorities to  sustain  the  proposition  that 
where  a  motion  for  a  nonsuit  by  a  peremp- 
tory instruction  for  the  defendant  Is  made 
at  the  close  of  the  plalntUTs  evidence,  the 
evidence  favorable  to  plaintiff  is  taken  as 
tme,  and  It  is  supported  'by  all  fair  and 
legitimate  inferences  that  may  be  drawn 
from  the  facta  established  thereby,  and  that 
no  intendments  are  to  be  made  In  favor  of 
the  defendant 

[|]  While  the  burden  of  establishing  con- 
tributory negligence  was  on  the  appellees, 
that  burden  of  course  was  discharged  if  the 
appellant's  evidence  aided  by  the  just  infer- 
ences therefrom  nevertheless  showed  her  to 
be  guilty  of  contributory  negligence.  Would 
reasonable  men  draw  different  conclusions 
from  these  facts,  showing  the  circumstances 
and  surroundings  and  appellant's  conduct,  as 
to  whether  her  conduct  was  negligent  and 
that  it  contributed  to  her  own  injury?  If  so 
of  course  the  trial  court  Invaded  her  rights 
when  her  case  was  withdrawn  from  the 
free  consideration  of  the  jury  by  the  per- 
onptory  instruction.  Without  discussing'  the 
facts  sho'wn  by  the  evidence  heretofore  set 
oat  in  substance,  we  think  the  question  just 
put  must  be  answered  in  the  affirmative. 

Impelled  by  her  general  duty  to  operate 
her  machine,  which  involved  her  duty  to 
recover  a  part  which  was  necessary  to  Its 
operation,  and  still  further  by  the  rule  re- 
quiring her  to  pay  for  lost  parts,  and  still 
further,  probably,  urged  to  haste  by  the  fact 
that  she  may  have  been  doing  piece  work  at 
a  nominal  price  per  dozen,  it  must  be  mani- 
fest that  her  conduct  was  such  that  the  aver- 
age judgment  of  12  men  of  varying  degrees 
of  carefulness  should  have  been  taken  upon 
It   t»  determine  whether   It  ■  amounted  to 


culpable  carelessness  rather  thatt  the  judg- 
ment of  one  man  perhaps  cautious  in  the 
extreme.  As  applicable  to  such  a  case  as 
this,  this  court  has,  in  the  case  of  'Buehner 
Ctialr  Co.  V.  Feulner,  supra,  approved  the 
following  language  found  In  the  opinion  of 
Mr.  Justice  Hunt  in  Railroad  Co.  v.  Stout, 
17  Wall.  667,  21  I*  Ed.  745:  "Upon  the  facta 
proved  In  such  cases,  it  is  a  matter  of  judg- 
ment and  discretion,  of  sound  Inference, 
what  is  the  deduction  to  be  drawn  from  the 
undisputed  facts.  Certain  facts  we  may  sap- 
pose  to  be  clearly  established  from  which 
one  sensible,  impartial  man  would  infer  that 
proper  care  had  not  been  used,  and'  tliat  neg- 
ligence existed;  another  man  equally  sensi- 
ble and  equally  Impartial  would  infer  that 
proi)er  care  had  been  used,  and  that  there 
was  no  negligence.  It  is  this  class  of  cases 
and  those  kin  to  It  that  the  law  commits 
to  the  decision  of  a  jury.  Twelve  men  of  the 
average  of  the  community,  comprising  men 
of  education  and  men  of  little  education, 
men  of  learning  and  men  whose  learning 
consists  only  in  what  they  have  themselves 
seen  and  heard,  the  merchant,  the  mechanic, 
the  farmer,  the  laborer;  these  sit  together, 
consult,  apply  their  separate  experience  of 
the  affairs  of  life  to  the  facta  proved  and 
draw  a  unanimous  conclusion.  This  average 
judgment  thus  given  it  is  the  great  effort 
of  the  law  to  obtain.  It  is  assumed  that  12 
men  know  more  of  the  common  affairs  of 
life  than  does  one  man;  tbat  they  can  draw 
wiser  and  safer  conclusions  from  admitted 
facts  thus  occurring  than  can  a  single 
judge." 

Also  the  following  language, of  Denman,  J., 
in  Finegan  v.  London,  etc.,  R.  Co.,  63  J.  P. 
C63:  "I  think  to  make  questions  of  law  out 
of  what  are  In  their  real  nature  questions 
of  fact  for  a  jury  does  harm  and  not  good; 
and  It  tends  to  unsettle  the  law  rather  than 
to  settle  it,  and  I  am  confirmed  in  that  view, 
I  think,  by  that  which  is  certainly  an  un- 
doubted but  deplorable  fact,  that  whenever 
questions  Of  negligence  are  argued  and  put 
forward  as  questions  of  pure  law  then  the 
difficulty  arises,  and  in  most  cases  they  di- 
vide Judges  of  great  experience  and  great 
aeuteness  more  than  any  other  questions 
which  have  ever  been  discussed  in  courts  of 
Justice" 

In  the  opinion  In  which  these  quotations 
are  made,  the  injured  employe  was  working 
about  a  power  machine  with  which  holes 
were  bored  in  wood  with  bltb,  and  his  sleeve 
was  caught  by  the  rapidly  revolving  and  de- 
scending bit  and  his  arm  severely  Injured 
thereby,  and  it  was  contended  there  as  here 
that  his  contributory  negligence  concurred 
in  producing  his  injury.  In  the  opinion  of  - 
Gillett,  J.,  it  was  said:  "For  the  court  to 
say,  as  a  matter  of  law,  in  a  case  of  this 
kind,  that  there  was  contributory  negligence, 
and  that  therefore  there  could  be  no  recov-. 
ery,  would  be  to  leave  but  little  room  for  a 
ben^cent  statute." 
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In  United  States  Cement  Co.  v.  Cooper, 
snpra,  an  employe  In  going  .about  Ills  work 
in  the  attempt  to  step  over  an  uncovered 
screw  conveyor,  not  specifically  required  to 
be  covered,  but  dangerous  and  within  the 
purpose  of  section  9,  slipped  and  stepped  Into 
the  turning  screw  and  was  injured.  It  was 
.  held  that  the  question  of  hia  contributory 
•negligence  was  properly  for  the  Jury.  See, 
also,  Hohensteln-Harmetz  Co.  v.  Matthews, 
supra;  New  Castle  Bridge  Co.  v.  Doty  (1906) 
168  Ind.  259,  265,  79  N.  E.  485 ;  Evansville 
Hoop  Co.  V.  Bailey  (1908)  43  Ind.  App.  153, 
84  N.  E.  649. 

We  have  no  authority  to  abridge  the  law 
and  therefore  hold  that  the  trial  court  erred 
in  Instructing  the  Jury  to  find  for  the  ap- 
pellees. 

[•]  During  tie  trial  of  the  cause  appellant 
offered  to  prove,  in  answer  to  questions  sub- 
mitted to  her  and  another  witness  in  her 
behalf,  that  the  forewoman  in  charge  of  the 
factory  had,  before  the  accident  resulting  in 
the  injury  of  the  appellant,  lnstruct,ed  ap- 
pellant that  If  she  lost  anything  connected 
with  her  work  she  must  hunt  for  it,  and  if 
not  found  that  she  would  be  compelled  to 
pay  for  it,  and  thaC  when  she  had  broken  a 
shuttle  shortly  before  the  accident  she  had 
been  compelled  to  pay  for  it  This  testi- 
mony was  excluded  by  the  court,  and  ap- 
pellant urges  that  this  is  an  error  which 
prejudiced  her  cause.  We  think  the  court 
committed  error  in  excluding  this  evidence. 
The  Jury  was  entitled  to  have  it  as  it  bore 
even  more  potentially  and  specifically  on  her 
action  In  searching  for  the  lost  shuttle  and 
the  scope  of  her  dudes  than  the  posted 
notice. 

The  judgment  is  reversed,  with  Instruc- 
tions to  the  lower  court  to  grant  appellant's 
motion  for  a  new  trial  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


(48  Ind.  A.  S) 

KROUSE  T.  KROnSB.    (No.  7,271.) 

(Appellate  Court  of  Indiana,   Division)  No.  2. 

June  2,  1911.) 

1.  EviDEWCB    (J    35*)  —  JuDioiAi,    NoncK  — 
Laws  of  Other  States. 

Courts  do  not  take  judicial  notice  of  the 
laws  of  other  states. 

[E!d.    Note.— For   other   cases,    see   Evidence, 
Cent  Dig.  {{  36,  61;   Dec.  Dig.  i  35.*] 

2.  JnsncEB  OF  THE  Peace  (J  100*)— Pboce- 
DURS  IN  Civil  Cases— Pleadino. 

Under  Bums'  Ann.  St  1908,  i  1749,  a  de- 
fense based  upon  the  law  of  another  state  may 
be  put  in  evidence  in  a  suit  in  a  justice's  court 
without  plea. 

[Ed.   Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dea  Dig.  {  100.*] 

8.  Evidence   (J  80*)  —  Presdmptiows— Laws 
or  Othbb  States— Commoh  Law. 

The  general  presumption  is  that  the  com- 
mon law  prevails  in  another  state. 

[B34.    Note.— For   other    cases,    see    Evidence. 
Cent  Dig.  §f  14-16;    Dec.  Dig.  {  80.*] 


4.  Common  Law  (J  11*)— Adoptioh  and  Rb- 

PEALr— In  General. 

The  common  law  of  England  is  the  basis 
of  the  laws  in  those  states  composing  the  terri- 
tory_  originally  comprised  by  the  13  colonies,  it 
having  been  brought  there  and  established  in  so 
far  as  it  was  applicable  to  the  conditions  and 
circumstances  of  the  colonies. 

[Ed.    Note. — Por    other    cases,    see    Common 
Law,  Cent  Dig.  U  9,  12;   Dec.  Dig.  {  11.*] 

5.  Evidence  (g  80*)- PafesuMPTioN. 

The  common  law  is  presumed  to  still  pre- 
vail in  all  the  states  which  were  formed  from 
the  colonies  which  recognized  the  common  law 
of  England  as  the  source  of  their  Jurispru- 
dence, and  in  the  states  carved  out  of  the  ter- 
ritory acquired  since  the  Revolution  which  had 
not  at  the  time  of  acquisition  any  established 
laws,  and  in  which  the  people  at  the  time  of 
the  establishment  of  governments  therein  were 
emigrants  from  the  original  states,  it  is  presum- 
ed that  the  common  law  was  conveyed  and 
became  established  there  in  the  same  way  that 
it  was  brought  to  the  older  states  by  the  colo- 
nists ;  but  this  presumption  does  not  apply  to 
states  in  which  a  government  and  an  establish- 
ed system  of  law  already  existed  at  the  time 
of  their  addition  to  the  United  States. 

[Ed.    Note. — Por  other  cases,   see    Evidence, 
Dec.  Dig.  g  80.*] 

&  CoMjfON  Law  (J  11*)—Adoption— Enact- 
ment. 

Countries  conquered  and  ceded  to  a  conn- 
try  in  which  the  English  common  law  exists  re- 
tain their  original  laws  in  force  until  they  are 
abrogated,  and  the  common  law  does  not  take 
eftect  without  positive  enactment. 

[Ed.    Note. — For    other    cases,    see    Common 
Law,  Cent  Dig.  JS  9,  12;   Dec.  Dig.  g  IL*] 

7.  Evidence  (|  11*)— Judioiai.  Notice— His- 
TOBiCAL  Pacts.' 

Courts  take  judicial  notice  of  matters  in 
history.    ' 

[Ed.    Note.— Por   other  c^es,   see   Evidence, 
Cent  Dig.  f|  16,  16;   Dec.  Dig.  {  11.*] 

8.  QONTBACTS    (g    144*)  —  Validitt-^What 
Law  Govebns. 

Where  the  instrument  on  which  a  cause  of 
action  arose  was  executed  in  another  state  in 
which  the  civil  law  once  prevailed,  and  there  is 
no  proof  of  any  statute  of  that  state  changing 
the  civil  law  system,  the  court  must  decide  the 
case  in  accordance  with  the  laws  of  this  state. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  g  144.*] 

9.  Husband  and  Wife  (g  44*)— Contracts- 
Bills  AND  Notes. 

A  note  by  a  husband  payable  to  his  wife  is 
valid. 

[Ed.    Note.— For  other   cases,    see    Husband 
and  Wife,  Cent  Dig.  g  227;  Dec.  Dig.  g  44.*] 

10.  Payment    (g   87*)  —  RECovEsr   or   Pay- 
ments—Duress. 

Money  paid  through  extortion  or  oppres- 
sion, or  where  undue  and  unconscionable  ad- 
vantage has  been  taken  of  a  situation  or  of  tiie 
pressing  necessity  of  a  person,  by  means  where- 
of payment  has  been  coerced,  may  be  recovered 
as  money  paid  under  duress. 

[Ed.    Note.— Por  other   cases,   see   Payment, 
Cent.  Dig.  §§  283-287;  Dec.  Dig.  g  87.*] 

11.  Bills  and   Notes   (g   104*)— Validitt— 
Duress. 

Defendant  was  an  attorney  of  San  Fran- 
cisco who,  after  spending  a  time  in  the  parks 
following  the  earthquake,  went  to  his  apart- 
ments to  get  a  better  suit  of  clothes,  but  they 
had  been  concealed  by  his  wife  who  refused  to 
let  him  get  them  until  he  had  executed  a  note 
for  money  alleged  to  have  heen  loaned  to  him 
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by  her.    Beld,  titat  tte  note  wu  not  signed  un- 
der dnress. 

[Bid.  Note.— For  other  cases,  see  Bills  and 
Note^   Cent.   Dig.   ||  242-247;    De&   Di*.    | 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  Susanna  Krouse  against  Harry 
A.  Krouse.  Judgment  for  plaiutifC,  and  de- 
fendant appeals.    Affirmed. 

Brown  &  Kepperly,  for  appellant  John 
M.  Wall,  for  appellee. 

IBAOH,  J.  Appellee,  Susanna  B.  Krouse, 
sued  appellant,  Harry  A.  Krouse,  on  a  note 
in  the  following  words  and  figures:  "I  prom- 
ise to  pay  to  my  wife  (Mrs.  H.  A.  Krouse) 
known  as  Marylant  S.  B.  Sheppard,  one  hun- 
dred and  fifty  dollars  she  has  loaned  me 
from  time  to  time,  at  the  end  of  three 
months,  or  before,  if  I  am  earning  any  mon- 
ey. H.  A.  Krouse.  April  29,  1906.  Kot  ne- 
gotiable. Mrs.  T.  O.  Olsen."  This  action 
was  originally  brought  before  a  Justice  of 
the  peace,  and  the  transcript  was  filed  in  the 
circuit  court  on  appeal.  The  only  pleading 
filed  was  the  complaint  The  cause  was  tried 
without  a  Jury.  The  conrt  found  against  ap- 
pellant In  the  sum  of  $173.25,  and  rendered 
Judgment  on  the  finding.  The  only  error  as- 
signed is  the  overruling  of  appellant's  motion 
for  a  new  trial.  Appellant  relies  for  rever- 
sal of  the  Judgment  on  two  points:  First, 
the  note  sued  on  is  void  because  made  by 
husband  to  wife,  as  it  was  executed  in  Cali- 
fornia, and,  In  the  absence  of  proof  to  the 
contrary,  the  presumption  is  that  the  com- 
mon law  prevails  in  a  foreign  state.  Sec- 
ond, the  note  was  executed  under  duress. 
The  first  question  then  is,  in  the  absence  of 
proof,  what  is  presumed  to  be  the  law  of 
California? 

[1-3]  Courts  do  not  take  Judicial  notice  of 
the  laws  of  other  states,  and  in  all  cases  the 
laws  of  the  state  in  which  an  action  is 
brought  determine  prima  facie  the  rule  of  de- 
cision. To  obtain  the  benefit  of  a  different 
rule  a  party  must  aver  the  same  in  bis 
pleading,  and  make  this  rule  a  matter  of 
proof.  But  the  present  suit  was  begun  In  a 
Justice  of  the  peace  court,  and,  under  our 
code  of  practice  in  Justice  courts,  any  mat- 
ter of  defense,  except  the  statute  of  limita- 
tions, set-off,  matter  in  abatement,  or  denial 
of  execution,  may  be  given  in  evidence  with- 
out plea.  Burns'  Statutes  1908,  {  1749.  It 
appears  from  the  evidence  that  the  note 
sued  on  was  executed  in  California.  In  the 
absence  of  proof  to  the  contrary,  the  general 
presumption  is  that  the  common  law  pre- 
vails in  another  state,  and  the  court  will  ap- 
ply the  common  law  according  to  Its  inter- 
pretation by  the  courts  of  the  state  of  the 
forum.  Therefore,  appellant  urges,  that  as 
no  proof  was  made  of  the  statute  law  of 
California  the  rule  is  to  presume  the  exist- 


ence of  the  common  law  and  to  be  governed 
by  Its  principles,  and  since  under  the  com- 
mon law  there  could  be  no  valid  contract 
between  husband  and  wife,  there  can  l>e  no 
recovery  tn  this  action. 

[4,  5]  There  would  be  some  merit  in  this 
contention  had  California  been  one  of  the 
original  colonies  of  England,  or  been  formed 
out  of  territory  composing  such  colonies,  for 
there  is  no  doubt  that  the  common  law  is  the 
basis  of  the  laws  in  those  states  composing 
the  territory  originally  comprised  by  the 
thirteen  colonies.  The  early  settlers  brought 
it  into  our  land,  and  established  it  as  far  as 
it  was  applicable  to  their  conditions  and  <dr- 
cumstances.  Consequently  it  is  presumed 
that  the  common  law  still  prevails  in  all  the 
states  which  were  formed  from  the  colonies 
which  recognized  the  common  law  as  the 
source  of  their  Jurisprudence,  and  when  one 
seeks  to  show  that  the  common  law  does  not 
at  this  time  exist  in  such  a  state,  but  has 
been  changed  by  statute,  it  is  upon  such  per- 
son who  asserts  a  different  rule  to  show  that 
fact  by  competent  evidence. 

Such  Is  also  the  rule  as  to  the  states  carv- 
ed out  of  territory  acquired  since  the  time 
of  the  Revolution,  which  had  not  at  the  time 
of  acquisition  any  organized  form  of  society, 
or  any  established  laves  for  the  government 
of  the  people  then  living  in  such  new  posses- 
sions, where  in  fact  the  people  of  the  state 
at  the  time  of  the  establishment  of  govern- 
ment therein  were  emigrants  from  the  orig- 
inal states.  It  is  presumed  that  the  common 
law  was  conveyed  and  became  established 
there  in  the  same  manner  that  we  are  au- 
thorized to  presume  that  it  was  brought  by 
the  American  colonists  from  the  mother 
country. 

[t]  But  such  presumption  does  not  apply 
to  states  in  which  a  government  and  an  es- 
tablished system  of  laws  already  existed  at 
the  time  of  their  addition  to  the  United 
States.  Their  original  laws  remained  in 
force  until  by  proper  authority  they  were 
abrogated  and  other  laws  enacted.  In  states 
whose  system  of  law  was  independent  of  the 
English  law  in  its  origin,  such  as  Florida, 
Texas,  Louisiana,  and  Califomia,  there  can 
be  Indulged  no  presumption  of  the  existence 
of  the  English  common  law.  In  countries 
conquered  and  ceded  to  England,  the  common 
law  does  not  take  effect  without  positive  en- 
actment Norrls  v.  Harris,  15  Cal.  226; 
Buchanan  v.  Hubbard,  119  Ind.  187,  21  N.  B. 
538 ;  1  Blackstone,  107 ;  Borer  on  Interstate 
Law,  p.  45. 

It  is  a  matter  of  history  that  California 
was  once  a  part  of  Mexico,  and  that  the 
Mexican  system  of  civil  law  was  there  estab- 
lished. During  the  Mexican  war  Califomia 
was  conquered  by  the  Americans,  and  for  a 
time  was  governed  by  a  mixed  system  of 
martial  and  civil  law.  By  the  treaty  of 
peace  with  Mexico  a  sum  of  money  was  paid 
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to  her  as  a  partial  remimeratlon  for  the  ter- 
ritory, Including  California,  ceded  by  her  to 
the  United  States.  The  territory  continned 
under  a  semlmlUtary  goTernment  for  a  short 
time,  and  then,  Ck>ngre88  having  failed  to 
provide  a  new  form  of  government,  a  con- 
Btltntlonal  convention  was  called  by  procla- 
mation of  Governor  Bennett  Riley.  This 
proclamation  states  that  "the  laws  of  Cali- 
fornia, not  Inconsistent  with  the  laws.  Con- 
stitution and  treaties  of  the  United  States, 
are  still  In  force,  and  must  continue  In  force 
until  changed  by  competent  authority."  The 
Constitution  of  California,  adopted  at  this 
convention,  declares  (article  12,  §  1,  Ctmst 
1849)  that  "all  laws  in  force  at  the  time  of 
the  adoption  of  this  Constitution,  and  not 
inconsistent  therewith,  until  altered  or  re- 
pealed by  the  Legislature,  shall  continue  as 
If  the  same  bad  not  been  adopted."  This 
Constitution  was  ratified  bj  the  people,  was 
proclaimed  on  December  20, 1849,  and  it  hav- 
ing been  approved  by  Congress,  California 
was  admitted  as  a  state  on  September  9, 
1850. 

In  the  case  of  Fowler  v.  Smith,  2  Cal. 
668,  the  Supreme  Court  of  that  state  say: 
"When  a  territory  now  cor: prised  in  the 
state  of  California  was  under  Mexican  do- 
minion. Its  Judicial  system  was  that  of  Bo- 
man  law,  modified  by  Spanish  and  Mexican 
legislation.  Upon  the  formation  of  the  pres- 
ent state  government,  that  system  was  or- 
dained by  a  constitutional  provision  to  be 
continued,  until  it  should  be  changed  by  the 
Legislature." 

.[7-S]  It  is  thus  an  historical  fact  that  the 
civil  law  prevailed  in  California  at  the  time 
of  its  admission  into  the  Union.  Courts  take 
judicial  notice  of  matters  of  history.  They 
do  not  take  judicial'  notice  of  statutes  of 
other  states,  and  cannot  judicially  know 
whether  the  Legislature  of  California  has  by 
statute  changed  the  system  of  civil  law  once 
there  established.  Thus  the  presumption 
that  the  common  law  prevails  in  California 
having  been  removed  by  the  historical  fact 
that  the  civil  law  once  prevailed  there,  this 
court  must  as  a  matter  of  necessity  decide 
the  case  in  accordance  with  our  own  laws. 
The  present  case  falls  within  the  rule  laid 
down  in  Buchanan  v.  Harris,  supra,  and  Nor- 
ris  V.  Harris,  supra,  and  will  be  governed  by 
the  law  of  Indiana,  and  as  under  our  law 
the  note  is  valid,  the  first  reason  assigned 
for  reversal  will  not  avail  appellant. 

The  second  question  for  consideration  Is, 
Do  the  facts  disclosed  by  the  evidence'  in  the 
present  case  show  that  the  note  was  execut- 
ed under  such  duress  as  to  render  it  inef- 
fectual? 

[10]  In  the  case  of  Lafayette,  etc.,  B.  Co. 
V.  Pattlson,  41  Ind.  327,  the  Supreme  Court 
of  this  state  made  an  exhaustive  examina- 
tion of  the  question  of  duress  of  property 
and  announce  as  their  conclusions: 

"The  foregoing  authorities  very  fully  es- 
tablish the  propositions,  that  the  doctrine  of 


duress  axiplles  to  property  as  well  as  to  fbe 
person,  and  that  where  one  person  is  In  xws- 
sesslon  of  the  goods  or  property  of  another, 
and  refuses  to  deliver  the  same  up  to  that 
other,  unless  the  latter  pays  him  a  sum  of 
money  which  he  has  no  right  to  receive,  and 
the  latter,  in  order  to  obtain  possession  of 
his  property,  pays  that  sum,  the  money  so 
paid  is  a  payment  by  compulsion,  and  may 
be  recovered  back.  *  •  •  It  Is  well  set- 
tled, by  an  unbroken  current  of  authorities 
in  England  and  in  this  country,  that  money 
can  be  recovered  back  which  has  been  pro- 
cured through  imposition,  extortion,  o^  op- 
pression, or  where  an  undue  and  uncon- 
scionable advantage  has  been  taken  of  the 
situation,  or  great  and  pressing  necessity  of 
a  person,  who,  by  means  thereof,  has  been 
coerced  Into  the  payment,  which  gives  such 
payment  the  character  of  a  compulsory  pay- 
ment" 

In  a  recent  case,  that  of  Oalusha  t.  Sher- 
man, 105  Wis.  263,  81  N.  W.  495,  47  L.  B.  A. 
417,  it  is  said  after  review  of  the  later  au- 
thorities :  'The  question  in  each  case  is,  Was 
the  alleged  injured  person,  by  being  put  In 
fear  by  the  other  party  to  the  transaction  for 
the  purpose  of  obtaining  an  advantage  over 
him,  deprived  .of  the  free  exercise  of  his 
win  power,  and  was  such  advantage  there- 
by obtained?  If  the  proposition  be  deter- 
mined In  the  affirmative,  no  matter  what  the 
nature  of  the  threatened  Injury  to  such  per- 
son or  his  property,  •  •  •  the  advantage 
thereby  obtained  cannot  be  retained.  The  Idea 
is  that  what  constitutes  duress  is  wholly  a 
matter  of  law,  and  is  simply  the  deprivation  by 
one  person  of  will  iwwer  of  another  by  putting 
such  other  in  fear  for  the  purpose  of  obtaining 
by  that  means,  some  valuable  advantage  of 
him.  The  means  by  which  that  condition  of 
mind  is  produced  are  matters  of  fact,  and 
whether  such  condition  was  in  fact  produced  U 
usually  wholly  matter  of  fact,  though  of  course 
the  means  may  be  so  oppressive  as  to  render 
the  result  an  inference  of  law.  •  •  •  The 
condition  of  mind  of  a  person  produced  by 
threats  of  some  kind,  rendering  him  inca- 
pable of  exercising  his  free  will,  Is  what  con- 
stitutes duress.  The  means  used  to  produce 
that  condition,  the  age,  sex,  and  mental  char- 
acteristics of  the  alleged  injured  party,  are 
all  evidentiary  merely  of  the  ultimate  fSact 
in  issue,  of  whether  such  person  was  bereft 
of  the  free  exercise  of  his  will  power.  Ob- 
viously, what  will  accomplish  such  result 
cannot  justly  be  tested  by  any  other  stand- 
ard than  that  of  the  particular  person  acted 
upon.  His  resisting  power,  under  all  the 
circumstances  of  the  situation,  not  any  ar- 
bitrary standard.  Is  to  be  considered  in  de- 
termining whether  there  was  duress." 

From  the  evidence  in  the  'case  it  appears 
that  appellant,  who  was  an  attorney,  and 
appellee  were  husband  and  wife,  living  In 
San  Francisco  at  the  time  of  the  earthquake 
and  fire;  that  their  marriage  was  not  general- 
ly known;   and  that  she,  though  living  with 
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blm  in  bis  apartments,  kept  np  separate 
•apartments.  For  a  time  after  the  earth- 
quake, they,  In  company  witb  many  others, 
bad  lived  mncb  of  the  time  in  the  parks. 
On  April  29,  1906,  appellant,  who  bad  been 
wearing  old  clothes,  went  to  his  apartments 
to  get  bis  good  clothes.  Appellee  had  con- 
cealed them,  It  seems,  and  refused  to  let 
him  have  them  until  he  signed  the  note  in 
question.  She  testified  that  she  had  loaned 
money  to  appellant,  Including  the  price  of  the 
very  suit  of  clothes  which  he  was  demand- 
ing; that  she  had  borne  the  living  expenses 
of  the  household;  and  that  he  bad  taken 
money  from  her  In  the  park,  shortly  before 
com  big  after  his  clothes,  and  In  repayment 
of  these  amounts  the  note  was  given,  as  at 
the  time  it  was  signed  she  believed  that  he 
owed  ber  |153,  though  she  later  found  out 
that  she  had  forgotten  many  items  and  the 
.  amount  was  really  more.  Appellant  denied 
that  she  had  furnished  him  money  to  the 
amount  of  more  than  |10. 

Appellant's  counsel  set  np  a  remarkable 
argument,  the  consideration  of  which  some- 
what relieves  the  monotony  of  the  ordinary 
^urse  of  Judicial  decision.  They  claim  that 
appellant,  a  lawyer  In  Ban  Francisco,  a 
few  days  after  the  earthquake,  relying  only 
upon  the  practice  of  bis  profession  for  a 
livelihood  would  have  little  opportunity  for 
getting  business  or  of  holding  what  he  had, 
If  he  went  about  his  professional  duties 
dotbed  in  a  laboring  man's  garb;  that  the 
controlling  necessity  in  the  case  required 
that  he  get  suitable  wearing  apparel,  or  lose 
the  chance  of  making  a  living;  that  this 
was  one  of  the  times  when  good  clothes 
were  of  vital  importance  to  a  man;  that  ap- 
I>ellant  signed  the  note,  protecting  himself 
from  bis  wife  as  best  he  could  by  writing  In 
the  note  the  words  "not  negotiable,"  in  or- 
der to  get  his  clothes  which  he  must  have 
to  properly  look  after  the  interests  of  his 
clients;  and,  therefore,  the  note  was  signed 
under  duress. 

[11]  This  defense  is  interesting  and  ingenu- 
ous, and  one  worthy  of  a  humorist.  We 
know  of  nothing  which  requires  a  man  to 
wear  good  clothes  In  order  to  practice  law, 
and  if  ever  a  lawyer  could  be  excused  for 
wearing  old  clothes,  surely  it  would  be  after 
the  San  Francisco  fire,  when  he  would  not 
be  conspicuous  by  their  wearing.  There 
nowhere  appears  from  the  evidence  that  ap- 
pellant had  any  business  or  any  clients  requir- 
ing his  attention,  but  it  rather  appears  that 
because  be  had  no  business  and  no  clients, 
it  was  bis  intention  to  leave  his  wife  and 
the  city.  There  is  evidence  to  the  effect 
that  he  owed  his  wife,  and,  in  this  view  of 
the  case,  the  giving  of  the  note  could  not  be 
payment  to  her  of  money  which  she  had  no 
right  to  receive,  but  merely  a  promise  to  pay 
money  which  she  bad  a  right  to  receive.    She 


testifies  that  appellant  afterwards  acknowl- 
edged the  note,  at  least  to  the  extent  of  offer- 
ing worthless  stocks  in  exchange  for  it  We 
cannot  say,  as  a  matter  of  law,  that  the  with- 
holding of  the  personal  property,  which  if 
wrongfully  withheld,  could  have  been  easily 
recovered  by  legal  process,  constitutes  duress, 
in  the  case  of  a  lawyer  who  is  supposed  to 
have  some  acquaintance  with  the  law.  Ad- 
mitting that  his  resisting  power,  under  the 
circumstances,  is  to  be  taken  Into  account  in 
determining  whether  there  was  duress,  we 
can  find  nothing  to  indicate  that  appellant 
was,  by  the  refusal  of  his  wife  to  surrender 
his  clothes,  which  she  had  bidden  In  bis  own 
apartments,  deprived  of  bis  free  will  to  such 
an  extent  that  he  should  sign  a  note  when 
he  owed  to  her  no  money.  The  trial  court 
had  before  bim  both  appellant  and  appellees 
and  was  able  to  Judge  from  the  appearance 
and  actiwis  whether  appellant  was  a  man 
of  such  weak  resisting  power  that  the  cir- 
cumstances, attending  the  signing. of  the  note 
amounted  to  duress.  Ete  decided  that  no 
duress  existed.  We  can  find  no  ground  tO 
decide  otherwise.  .        ' 

No  error  appearing  In  the  record,  the  inSg' 
ment  is  afilrmed.  The  death  of  appellant 
having  been  suggested,  the  cause  is  afflrmad 
as  of  date  of  sabmlssion. 


(«r  bd.  A.  681) 

am  OP  TIPTON  et  al.  r.  KA00B3. 

(No.  6,979.) 

(Appellate   Court  of  Indiana,  Division  No.   1. 

May  81,  1911.) 

1.  NEGLIOENCE  (J  136*)— CONTBIBUTOBT  NEQ- 
LIGENCB— QtlESTlON    OF-  LAW    OR   FaOT. 

In  general,  contribatoiy  negligence  is  a 
qnestioo  of  fact  for  the  jnry,  and  not  for  the 
court. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  333-336;    Dec.  Dig.  f  136.*] 

2.  Bleotricitt  (I  19*)— Live  Wibb— Death 
OF  Pbdebtbian  —  CoNiRiBtnoBT  Negli- 
gence. 

Decedent  for  five  months  prior  to  his  death 
bad  been  an  assistant  lineman  in  the  employ  of 
a  traction  company,  assisting  in  locating  stor- 
age batteries.  He  liad  been  instructed  as  to 
the  danger  of  coming  in  contact  with  electric 
wires,  and  directed  never  to  touch  a  hanging, 
broken,  or  (alien  wire  unless  certain  that  it 
was  dead.  On  the  morning  of  bis  death  an 
electric  li^ht  wife  suspended  near  decedent's 
house,  having  broken,  one  end  fell  into  a  shade 
tree  near  the  sidewalk  and  hung  suspended 
from  a  limb,  the  uninsulated  end  swaying  above 
and  at  times  touching  the  ground  under  tbe 
tree.  Eixcept  for  a  space  of  about  5  inches  at 
the  end  of  the  wire,  and  a  space  of  about  3 
Inches  some  15  or  18  inches  above  the  ground 
which  were  totally  uninsulated  the  wire  ap- 
peared to  be  fully  insulated  and  deceased  in 
order  to  protect  his  children  and  persons  pass- 
ing along  the  street  from  tbe  wire,  took  hold 
of  it  at  a  point  where  it  was  apparently  insu- 
lated to  carry  it  away  from  the  sidewalk,  but 
the  insulation  being  defective  he  sustained  a 
shock  of  electricity  which  knocked  him  to  the 
ground,  and,  in  falling,  the  uninsulated  end  of 
the  wire  fell  and  rested  on  his  body,  causing 
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instant  death.     BM,  (hat  deceaaed   waa  not 
negligent  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  ESectridty, 
Cent.  Dig.  i  U;   Dea  Dig.  I  19.*] 

Appeal  from  Olrcnlt  Conrt,  Tipton  County ; 
J.  F.  Elliott,  Judge. 

Action  by  Pearl  Racoba,  as  administratrix, 
etc.,  against  tbe  City  of  Tipton  and  another. 
Judgment  for  plalntiH,  and  defendants  ap- 
peal.   Affirmed. 

James  M.  Purvis,  R.  B.  Beaucliamp,  and 
Edward  Daniels,  for  appellants.  U  B.  Nash 
and  Giflord  &  GUTord,  for  appellee. 

HOTTER  J.  Action  by  appellee^  adminis- 
tratrix, on  belialf  of  berself  and  children, 
against  the  appellants  for  damages  to  tbem 
resulting  from  the  death  of  their  husband 
and  father,  alleged  to  hare  been  caused  by 
the  negligence  of  the  appellants.  The  com- 
plaint was  in  two  paragraphs,  cause  tried  by 
Jury,  verdict  for  appellee  in  the  sum  of  |1,- 
000,  with  answers  to  Interrogatories.  Tbe 
appellants  Jointly  and  separately  moved  for 
Judgment  on  the  answers  to  interrogatories 
and  for  new  trial,  each  of  which  motions  was 
overmled,  and  exceptions  saved.  The  mlinc 
njMn  the  motion  for  Judgment  on  the  an> 
swers  to  interrogatories  is  the  only  assigned 
error  presented  and  argued  by  appellants  in 
their  brief.  It  is  contended  by  appellants 
that  these  answers  to  interrogatories  show 
that  the  deceased  deliberately  and  volun- 
tarily placed  himself  In  a  position  of  danger, 
and  that  the  act  which  resulted  in  his  death 
evidenced  such  a  lack  of  care  and  caution  on 
his  part  as  to  charge  him  of  being  guilty  of 
contributory  negligence.  The  answers  to  the 
interrogatories,  Important  and  controlling 
upon  this  question,  show  that  decedent  was 
an  experienced  railroad  brakeman;  that  he 
had  been  in  the  employ  of  the  Indiana  Un- 
ion Traction  Company  for  al>out  five  months 
as  assistant  lineman,  and  In  assisting  and  lo- 
cating and  placing  storage  batteries;  that 
said  employment  gave  him  a  good  knowledge 
of  the  dangers  of  electricity  and  of  coming 
In  contact  with  electric  wires ;  that  while  em- 
ployed in  locating  and  placing  said  storage 
batteries  he  had  been  carefully  instructed 
by  the  person  superintending  said  work  as  to 
the  danger  of  coming  in  contact  with  electric 
wires,  and  never  to  touch  a  hanging  or 
broken  or  fallen  wire  unless  certain  it  was 
a  dead  one  and  tested  it ;  tliat  he  did  go  up 
to  tbe  broken  wire  in  question  and  took  hold 
of  it  with  his  naked  hand. 

ri]  As  a  general  rule,  contributory  negli- 
gence is  a  question  of  fact  to  be  determined  by 
the  jury,  and  not  one  of  law  to  be  determined 
by  the  court  Indianapolis  Ry.  Co.  v.  Hockett, 
J59  Ind.  677,  66  N.  E.  39:  Brosnan  v.  Sweet- 
ser,  127  Ind.  1,  26  N.  B.  555;  Pittsburgh,  etc., 
Ry.  Co.  T.  Wright,  80  Ind.  182 ;  Union  Trac- 
tion Co.  V.  Sullivan,  38  Ind.  App.  51S,  76  N. 
B.  116;    Wortman  v.  Minlch,  28  Ind.  App. 


31,  62  N.  B.  85.  This  question,  as  presented 
t>y  each  of  the  paragraphs  of  the  complalnt- 
upon  which  the  case  was  tried,  was,  under 
the  authorities,  supra,  clearly  one  of  fact  and 
not  one  of  law.  This  the  appellants  prao- 
tlcally  concede,  as  they  make  no  objections 
to  either  of  the  paragraphs  of  the  complaint. 
If,  therefore^  the  material  allegations  of  el« 
ther  of  tlie  paragraphs  of  the  complaint, 
upon  this  subject,  were  proven,  such  proof 
warranted  the  general  verdict  of  the  Jury, 
which  was  tbe  equivalent  of  the  finding  that 
the  deceased  was  not,  in  fact,  guilty  of  any 
negligence  contributing  to  his  Injury. 

[2]  Assuming  that  these  facts  alleged  In 
the  complaint  were  all  proven,  which  as- 
sumption Is,  under  the  rules  of  this  court,  for 
the  purposes  of  this  motion,  made  imperative 
by  the  general  verdict,  the  question  then 
arises:  Are  the  findings  of  the  Jury  in  their 
answers  to  interrogatories  above  set  out  in 
such  irreconcilable  conflict  therewith  that 
the  general  verdict  cannot  stand?  We  do 
not  think  so.  Under  the  rule,  supra,  the 
averments  of  the  complaint  upon  this  ques- 
tion become  important,  and  should  be  con- 
sidered in  connection  with  the  facts  found  by 
the  answers  to  Interrogatories.  These  aver- 
ments, upon  this  subject,  are  in  substance  as 
follows:  That  the  appellant's  wire,  carrying 
many  thousand  volts  of  electric  current, 
broke,  and  one  end  thereof  fell  into  a  shade 
tree  along  the  sidewalk  and  hung  suspended 
from  a  limb  of  said  tree,  and  was  by  the 
swaying  of  said  limb  by  the  wind  swung 
backwards, and  forwards  over  said  street  and 
sidewalk,  at  times  touching  the  ground  un- 
der the  tree;  that  said  swinging  wire  waS 
apparently  insulated,  except  a  space  of  about 
6  Inches  right  at  the  end  swinging  on  the 
ground,  which  was  entirely  uninsulated,  and 
except  also  a  space  about  3  inches  some  15 
or  18  Inches  above  the  ground  which  was 
also  totally  uninsulated ;  ttiat  such  insula- 
tion of  said  swinging  wire,  except  at  said 
two  points  abpve  mentioned,  seemed  to  he 
perfect  and  sufUdent  to  protect  one  touching 
the  same  from  the  electriUtv  passing  through 
said  wire;  that  this  swinging  wire  was  at  a 
point  along  the  street  and  sidewalk  near  ths 
home  of  the  deceased,  and  he,  in  coming 
along  the  street  to  the  point  where  said  wire 
was  hanging  and  swinging  over  said  street 
and  walk  In  said  dangerous  condition,  found 
his  chUdrm  in  close  proximity  to  said  wire, 
and  for  the  purpose  of  removing  said  wire 
and  placing  the  same  hevond  the  reacA  of  his 
said  chadren,  and  others  passing  along  said 
street,  which  was  much  traveled  by  men, 
women,  and  children,  especially  school  chU- 
dien  going  to  and  from  school,  took  hold  of 
said  toire  at  the  point  where  it  was  appar- 
entlv  tnsuUUed  and  where  there  waa  a  sub- 
stance  around  said  wire  resembling  tnsnla- 
tlon;  that  the  insulation  of  said  wire,  at 
said  point  where  deceased  took  hold  of  ths 
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same,  was  In  fact  Imperfect  and  was  nqt  of 
proper  thickness,  material,  or  texture  to  re- 
sist the  electricity  In  said  wire  and  prevent 
the  same  from  passing  into  the  hand  and 
body  of  said  deceased;  that  there  was,  in 
fact,  snfiBcIent  electricity  passed  into  Mb 
hand  and  body  to  knock  him  down  upon  the 
ground,  and,  in  falling,  the  uninsulated  and 
exposed  parts  of  said  wire  fell  upon  and  rest- 
ed ui>on  the  body  of  the  deceased,  causing  the 
entire  current  of  many  thousand  volts  in 
said  wire  to  pass  through  his  body  and  there- 
by instantly  kill  him. 

In  view  of  these  averments  of  the  com- 
plaint, which  is  considering  this  question,  Ve 
may,  in  fact  must,  treat  as  proven,  the  facts 
found  by  the  Jury  in  their  answers  to  iuter- 
rogntorles  woqld  not  iiave  warranted  the 
court  below,  nor  will  they  now  Justify  this 
court.  In  saying  as  a  matter  of  law  that 
the  deceased  knew  when  he  took  hold  of  the 
wire  in  question  that  he  was  exposing  him- 
self to  danger  of  great  bodily  injury  or 
death,  and  that  by  such  act  he  contributed 
to  his  own  death.  Neither  do  these  answers, 
as  we  view  them,  Justify  the  contention  of 
appellants  that  the  deceased  was  possessed 
of  the  knowledge  of  an  expert  In  the  han- 
dling of  electric  light  wires.  So-  for  as  the 
interrogatories  disclose,  his  entire  informa- 
tion upon  the  subject  was  the  result  of  five 
months'  experience  with  a  traction  company, 
which  taught  him  the  danger  of  uninsulated 
or  live  wires.  In  fact,  the  only  knowledge 
which  the  Jury,  by  their  ajiswers,  found  that 
the  deceased  had  of  electricity  to  us  seems 
the  explanatory  cause  for  his  conduct,  con- 
sidered In  the  light  of  the  conditions  and  cir- 
cumstances that  surrounded  him.  This 
knowledge  taught  him  the  extreme  danger  of 
the  electric  current  and  the  touch  of  the 
live  wire.  Assuming  *tlie  averments  of  the 
complaint  to  have  been  proven,  he  knew,  or 
at  least  believed,  that,  so  far  as  touch  was 
concerned,  the  purpose  of  Insulation  was  to 
make  the  wire  safe  and  that  the  insulated 
wire  was  a  dead  wire.  He  saw  this  broken, 
hanging  wire  suspended  over  the  street  and 
sidewalk,  and  saw  the  two  uninsulated  bare 
spots  at  and  near  the  end  toward  the  ground, 
and  knew  and  realized  the  danger  to  which 
children  and  others  would  be  exposed  by  the 
touch  of  this  loose,  swinging  wire  at  said 
exposed  uninsulated  portion,  and  believing 
that  he  could  safely  take  hold  of  said  wire 
at  its  insulated  portions  and  remove  It  to  a 
place  of  safety,  and  thereby  prevent  the  risk 
of  injury  to  his  own  children  and  others  ig- 
norant of  the  dangers  of  an  exposed  live 
wire,  be  took  hold  of  the  wire,  at  a  point 
that  to  bim  appeared  to  be  insulated  and 
safe,  to  remove  it,  with  the  result  charged 
in  the  complaint  Taking  the  averments  of 
this  complaint  as  proven,  the  deceased  was 
led  to  his  death  by  the  deceptive  insulated 
appearance  of  the  wire.  Can  it  be  said  that 
this  court  should,  or  could,  say,  as  a  matter 
of  law,  that  such  circumstances  and  such  mis- 1 


talce  in  Judgment  constitutes  contributory 
negligence?  The  question  of  the  extent  and 
character  of  the  knowledge  of  the  deceased, 
as  to  the  dangers  of  electric  wires  and  the 
influence  it  should  have  over  his  conduct  in 
taking  hold  of  the  wire  in  question,  was  clear- 
ly one  of  fact  for  the  Jury,  as  was  the  en- 
tire question  of  contributory  negligence. 

Appellants  cite  a  number  of  cases  which 
we  think,  when  read  in  the  light  of  the  par- 
ticular facts  in  the  cases  cited,  furnish  no 
support  to  appellants'  contention  in  this  case. 
These  cases  assert  the  general  prlpclples, 
that  one  who  casts  himself  upon  known  dan- 
gers, where  the  act  subjects  him  to  a  known 
peril,  la  guilty  of  contributory  knowledge, 
and  that  knowledge  of  the  danger  increases 
the  degree  of  care  to  be  exercised.  That  is 
to  say,  knowledge  of  danger  is  an  Important 
factor  in  determining  the  question  of  contrib- 
utory negligence,  "and  a  higher  decree  of 
care  is  required  from  one  with  knowledge  of 
danger  to  amount  to  ordinary  care  than 
would  be  required  from  one  without  such 
knowledge."  These  principles  are  founded  in 
reason  and  are  the  law;  but,  as  we  view 
them,  they  are  in  no  sense  decisive  of  the 
question  presented  by  the  general  verdict  and 
the  answers  to  the  interrogatories  in  the  case 
at  bar.  In  facb,  as  we  view  these  cases  cit- 
ed by  apx)ellants,  and  the  Case  under  consid- 
eration, they  furnish,  by  inference  at  least, 
good  reason  against  appellants'  contention 
In  this  case.  These  cases  all  recognize  that 
the  question  of  "knowledge  of  the  danger," 
in  each  particular  case,  its  character  and  ex- 
tent and  its  influence  ui)on  tbe  conduct  of  Its 
possessor  in  causing  him  to  do,  or  omit,  the 
act  charged  to  be  contributory  to  bis  injury, 
are  all,  generally  speaking,  questions  of  faA 
to  be  determined  by  the  Jury  and  not  ques- 
tions of  law  for  the  court 

Some  of  the  ca'ses  cited  by  appellee  present 
a  state  of  facts  very  similar  to  those  here  pre- 
sented, and  strongly  support  the  conclusion 
which  we  Iiave  reached  In  this  case.  This  is 
especially  true  of  the  case  of  Clements  v. 
Louisiana  Electric  Light  Co.,  44  La.  692,  11 
South.  61, 16  li.  R.  A.  43,  32  Am.  St  R^.  348, 
In  which  the  court  said:  "The  wires  were 
visible  and  to  all  appearances  were  safe.  The 
great  force  that  was  being  carried  over  the 
wire  gave  no  evidence  of  its  existence.  There 
was  no  means  for  a  man  of  ordinary  educa- 
tion to  distinguish  whether  the  wire  was 
dead  or  alive.  It  had  all  the  appearance  of 
having  been  properly  Insulated.  Prom  this 
fact  there  was  an  Invitation  or  inducement 
held  out  to  Clements  to  risk  the  conse- 
quences of  contact  He  bad  a  right  to  believe 
they  were  safe,  and  that  the  company  had 
complied  vrith  its  duties  specified  by  law. 
He  was  required  to  look  for  imtent  and  not 
latent  defects.  Had  be  known  of  tbe  defec- 
tive Insulation  and  put  himself  In  contact 
with  the  wire,  be  would  have  assumed  the 
risk.  T*e  defect  was  hidden,  and  the  Insula- 
tion wrapping  was  deceptive.    It  Is  certain. 
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lutd  It  been  properly  wrapped,  Clemoits 
would  not  have  been  killed.  His  death  Is 
conclusive  proof  of  the  defect  of  the  insula- 
tion and  the  negligence  of  defendant  He 
exercised  reasonable  care  in  going  under  the 
wire  in  the  performance  of  his  duty,  as  he 
had  a  right  to  believe,  from  external  appear- 
ances, that  the  wire  was  safe.  His  action 
was  such  as  not  to  tend  to  expose  himself 
directly  to  the  danger  which  resulted  in  the 
Injury.  In  fact  there  was  no  apparent  dan- 
ger." To  the  same  effect  are  the  following: 
Olrandl  v.  Electric  Imp.  Co.,  107  Cal.  120, 
40  Fac.  108,  28  li.  R.  A.  596,  48  Am.  St  Rep. 
114;  Ennls  v.  Gray,  87  Hun  (N.  Y.)  355,  34 
N.  X.  Snpp.  379;  McLaughlin  v.  Louisiana 
B.  Ia  Co.,  37  S.  W.  861,  18  Ky.  Law  RepL 
693,  34  Ll  B.  A.  812 :  Illingsworth  t.  Boston 
E.  L.  Co.,  161  Mass.  583,  87  N.  B.  778,  25  U 
R.  A.  552 ;  Will  v.  Edison  Elec.  HI.  Co.,  200 
Pa.  640,  60  AU.  161. 

The  question,  whether  or  not  an  Injured 
or  deceased  party  was  gnilty  of  negligence 
contributing  to  his  injury  or  death,  within 
the  meaning  of  the  law,  depends  for  its  an- 
swer in  Its  last  analysis  upon  whether  or  not 
he,  at  the  time  of  his  injury  or  death,  under 
all  the  facts,  circumstances,  and  conditions 
then  surrounding  him,  acted  as  an  ordinarily 
prudent  man  would  have  acted  similarly 
sitnated.  Judged  t)y  this  test,  we  think  the 
evidence  tended  to  show  the  deceased  free 
from  negligence  contributing  to  his  death; 
andr  In  any  event,  the  question  was  one  of 
fact  which  no  tribunal  is  better  fitted  or  qual- 
ified to  determine  than  a  Jury  of  12  men.  We 
find  no  ground  for  disturbing  their  verdict  in 
this  case. 

Judgment  affirmed. 

(47  Ind.  A.  696) 

WOODBDRN  V.  WOODBUftN.     (No.  7,253.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

May  81,  1911.) 

1.  DiVORCB    (§    286*)— AWABD    OF    AXIVOMT— 
DiSCKETION— ReVIRW. 

An  award  of  alimony  to  a  wife  will  not 
be  reversed  on  appeal,  unless  it  appears  that 
the  trial  conrt  abused  ita  discretion  in  the 
amount  allowed. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  I  770;    Dec.  Dig.  i  286.*] 

2.  DivoBCK  (J  240*)—Alimowy— Amount. 

A  husband  when  sued  for  alimony  was  the 
owner  of  an  undivided  one-half  of  160  acres  of 
land  and  the  owner  of  an  additional  80  acres. 
He  testified  that  he  had  refused  .$67.50  an  acre 
for  such  real  estate,  and  It  was  also  shown 
that  he  had  personal  property  of  unproved  val- 
ue and  two  life  insurance  policies  for  $1,000, 
on  which  he  bad  been  paying  premiums  for  20 
years,  and  for  the  surrender  of  which  the  in- 
surance company  had.offeied  $450.  One  of  his 
farms  was  mortgaged  for  $2,000,  and  be  was 
indebted  to  others  for  $700,  half  of  which  was 
used  in  the  purchase  of  personal  property  nsed 
on  the  farm.  No  children  were  born  to  the 
marriage,  and  about  seven  years  intervened  be- 
tween the  separation  and  the  trranting  of  the 
decree,  during   which   time  plaintiff  supported 


herself.    Held,  that  an  award  of  $2,260  as  pev> 
manent  alimony  was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Divorce^ 
Cent.  Dig.  f i  675-678 ;    Dec.  Dig.  {  240.*] 

Appeal  from  Circuit  (Tourt,  Olbson  Coon- 
ty;  Q.  M.  Welborn,  Judge. 

Action  by  Minnie  L.  Woodbum  against 
William  Woodbum  for  divorce.  Judgment 
for  plaiutlfl^  and  defendant  appeals.  Af- 
firmed. 

Thomas  Duncan,  for  appellant  John  W. 
Brady,  for  appellee. 

ADAMS,  J.  In  September,  1908,  the  ap- 
pellee filed  her  complaint  against  the  appel- 
lant for  divorce,  alleging  that  she  was  un't- 
ed  in  marriage  with  the  appellant  on  the  8th 
day  of  December,  1892,  and  lived  with  him 
as  his  wife  untU  the  Slst  day  of  July,  1902, 
when  she  left  him.  In  her  complaint  ap- 
pellee charges  that  at  and  before  the  date 
of  their  separation  the  appellant  was  guilty 
of  cruel  and  Inhuman  treatment,  and  was 
and  still  Is  an  habitual  drunkr'-d.  In  Marcli, 
1909,  Judgment  was  tendered  la  favor  of  ap- 
pellee, granting  her  a  divorce,  alimony  In 
the  sum  of  $2,250  and  attorney's  fees  in  the 
sum  of  $150.  Appellant  filed  a  motion  for 
a  new  trial,  and  also  nine  motions  to  modi- 
fy the  Judgment  by  reducing  the  amount  of 
alimony  to  the  amount  set  out  In  each  of 
said  motions.  Error  is  assigned  on  the  over- 
ruling of  each  motion. 

[1]  The  only  question  seriously  urged  by 
the  appellant  Is  that  the  Judgment  for  ali- 
mony is  excessive.  The  rule  Is  well  settled 
in  this  state  that  the  court  on  appeal  will 
not  reverse  a  case  of  this  kind,  nnless  It 
appears  that  the  trial  court  abused  Its  dis- 
cretion In  the  amount  of  alimony  allowed. 
This  amount  is  largelj;  within  the  discretion 
of  the  trial  court,  and  the  statute  requires 
the  court  to  make  such  award,  as  the  cir- 
cumstances of  the  case  shall  render  Just 
and  proper.  It  would  serve  no  purpose  to 
set  out  the  evidence  given  at  the  hearing  In 
support  of  the  charges  of  cruelty  and  habit- 
ual drunkenness.  It  Is  sufficient  to  say  that 
the  evidence  fully  established  these  charges. 

[2]  As  to  the  amount  of  alimony  allowed  by 
the  court  the  evidence  shows  that  the  appel- 
lant Is  the  owner  of  an  undivided  one-half 
of  160  acres  of  land,  and  the  owner  of  an  ad- 
ditional 80  acres.  As  a  witness  In  the  case, 
appellant  testified  that  he  had  refused  $67.50 
per  acre  for  his  real  estate  holdings.  It  Is 
shown  that  he  Is  the  owner  of  certain  person- 
al property,  but  the  evidence  does  not  dis- 
close the  value.  It  is  also  shown  that  appel- 
lant was  the  owner  of  two  endowment  life 
Insurance  policies  for  $1,0(X)  each,  on  whicli 
he  had  been  paying  premiums  for  20  years, 
()Ut  the  surrender  value  of  such  policies  is 
not  shown,  although  the  appellant  testified 
that  the  company  offered  $225  in  cash  for 
each  policy.     One  of  appellant's  farms  is 
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mortgaged  for  $2,000,  and  he  Is  indebted  to 
various  parties  In  the  further  sum  of  $700, 
about  one-half  of  which  was  used  in  the  pur- 
chase of  personal  property  used  on  the  farm. 

Estimating  the  value  of  appellant's  real 
estate  at  the  price  for  which  he  could  have 
sold  it,  adding  $460,  the  value  of  the  life  in- 
surance policies,  and  subtracting  from  the 
total  the  amount  of  debts  not  represented  by 
personal  property,  the  net  value  of  his  estate 
would  be  approximately  $9,000.  No  children 
were  bom  to  this  union.  After  the  separa- 
tion, the  proof  shows  that  appellant  contin- 
ued his  Intemperate  habits,  and  contributed 
nothing  to  the  support  of  his  wife.  Almost 
■even  years  intervened  between  the  separation 
and  the  granting  of  the  divorce,  during  which 
time  the  appellee  supported  herself.  Where 
a  wife  leaves  a  husband  on  accconnt  of  Ills 
fault,  it  is  the  duty  of  such  husband  to  sup- 
port her,  and,  in  this  case,  the  length  of  time 
during  which  the  appellee  was  compelled  to 
•upporit  herself  was  an  element  to  be  consid- 
ered by  the  court  with  all  the  other  evidence 
In  the  case  in  fixing  the  amount  of  alimony. 
We  do  not  believe  there  was  any  abuse  of 
discretion  on  the  pert  of  the  trial  court  in 
awarding  alimony  in  the  sum  of  $2,250.  In- 
deed, we  believe  that  the  court  upon  the  facts 
disclosed  by  the  record,  without  any  abuse 
of  discretion,  might  have  allowed  alimony  in 
a  larger  amount  We  find  no  error  In  the 
record. 

Judgment  is  affirmed,  with  10  per  cent 
damage&  ««==^ 

<47  Ind.  Am.  at) 
WIIiSON  et  al.  t.  NATIONAL  rOWI.BR. 
BANK.     (No.  7,259.) 
(Appellate  Court  of  Indiana:     May  31,  1911.) 

1.  Appeal  and  Bbbok  (|  761*)— Bbiefs— Pbep- 

ABATIOir— FOBV. 

Where  appellants'  brief  stated  their  points 

under  the  heaainK  "Points,"  and,  as  an  excuse 
for  failure  to  cite  authorities,  stated  that  they 
liRd  lieen  anable  to  find  any  decisions  bearing 
directly  on  the  points  presented,  there  was  a 
substantial  complianoe  with  Supreme  Court  rule 
22  (55  N.  El  vi),  regulating  the  preparation  of 
briefs  on  appeal,  which  was  sufficient 

[Bd.  Note.— For  other  rases,  see  Appeal  and 
Bkror,  Cent.  Dig.  i  3096;   Dec.  Dig.  f  761.»] 

2.  Oamiro  (I  19*)— BncKVT  Shop  Transao- 

T10M8— NOTBS. 

As  between  the  parties,  a  note  Riven  In  set- 
tlement of  losses  arising  out  of  a  bucket  shop 
speculation  as  to  future  prices  of  grain  or  other 
comnoditiea,  where  delivery  is  not  contemplated 
by  either  party,  is  invalid)  and  payment  will  not 
be  enforced  for  that  reason  and  also  liecause 
such  contracts  are  contrary  to  public  policy,  as 
disclosed  by  Acts  1907,  c.  242  (Barns'  Ann.  St 
1908,  i  3837). 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent 
Dig.  H  39-44 ;   Dec.  Dig.  |  1&.*] 

8.  Bills   ard    Notes    (|   375*)— Bora   Fidk 
PuBCHAsKS—DiFFEBENCES— Illegal  Corsid- 

EBATION. 

There  being  no  statute  In  Indiana  making 
a  note  given  for  payment  of  differences  on  gam- 
bling transactions  in  grain  or  secucitips  void  in 


the  hands  of  an  innocent  purchaser, .  audi  bold- 
er may  enforce  its  payment  against  the  maker, 
reganfleBs  of  the  fact  that  it  was  given  for  an 
illegal  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  971-981 ;  Dec.  Dig..  !  375  ;♦ 
Gaming,  Cent  Dig.  |  44.] 

4.  Bills  ard  Notes  (8J  478,  48e*)— Pleadiko 
— Bona  Fide  Ptjbchaseb. 

In  an  action  by  an  indorsee  on  a  note  giv- 
en for  a  gambling  consideration,  an  answer  al- 
leging that  the  note  originated  in  such  illegal 
transaction  was  sufficient  to  withstand  a  demur- 
rer, and  to  require  a  reply  as  showing  that  the 
note  was  purchased  in  good  faith  and  without 
notice. 

[Ed.  Note. — For  other  eases,  see  Bills  and 
Notes,  Gent  Dig.  H  1522,  1565 ;  Dec.  Dig.  H 
478,  486.  •] 

5.  Bills  and  Notes  (§  497*)— Iwdobbement— 
Bona  Fjdk  Pubohasek. 

Possession  of  a  note  by  an  Indorsee  which 
on  its  face  shows  no  infirmity  raises  a  presump- 
tion that  it  came  into  the  hands  of  the  holder 
in  the  usual  course  of  business  without  notice 
of  any  defect  in  the  consideration. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  ||  1675-1687;  Dec.  Dig.  | 
497.*] 

6.  Bills    and    Notes    9   839*)— Tbansfb»~ 

DUTT  or  PCBCBASEB. 

In  the  absence  of  any  infirmity  appearing 
on  the  face  of  commercial  paper  or  circumstanc- 
es to  excite  the  suspicion  of  a  person  of  ordi- 
nary prudence,  the  purchaser  is  not  required  to 
inquire  of  the  maker  or  holder  as  to  the  facts 
under  which  the  paper  was  executed. 

[JSd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  821-823;  Dec.  Dig.  i  339.*J 

7.  Bills    and    Notes    (|  340*) — Tbarsfkb— 
Bona  Fide  Pcbchabeb— Evidence. 

Plaintiff  bank  at  the  time  it  purchased  the 
note  in  suit  knew  that  the  payee  was  running  a 
bucket  shop.  The  payee  was  a  customer  of  the 
bank,  but  it  did  not  appear  that  the  bank  had 
knowledge  that  the  maker  of  the  note  ever  had 
any  deals  or  trades  or  transacted  any  budket 
shop'  business  with  the  payee.  Heid  insufficient 
to  charge  the  bank  with  the  duty  of  inquiring  of 
the  maker  of  the  note  whether  it  was  given  for 
an  illegal  consideration  in  the  settlement  of. dif- 
ferences in  backet  shop  transactions, 

[Ed.  Note.- For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  i  S40.*J 

Appeal  from  Circuit  Court,  Tippecanoe 
County ;  Richard  P.  De  Hart  Judge. 

Action  by  the  National  Fowler  Bank  against 
De  Witt  C.  Wilson  and  another,  as  trustees, 
etc.,  of  the  estate  of  Noah  Justice,  an  Insol- 
vent Judgment  for  plaintiff,  and  defendants 
appeal.     Affirmed. 

Wilson  &.  O'llnn,  Chas.  H.  Henderson,  and 
Charles  E.  TUrmpson,'  for  appellants.  Stuart, 
Hammond  &  Slmms,  for  appellee. 

MTEHS,  J.  On  February  26,  1908,  Noah 
Justice  executed  his  unconditional  promissory 
note  for  $1,052.50,  payable  at  a  bank  in  this 
state  to  the  order  of  EL  A.  Haney,  with  6 
per  cent  interest  after  date,  and  due  in  four 
months.  Thereafter  Haney  indorsed  the  note 
to  appellee.  October  20,  1908,  appellee  filed 
said  note  with  an  affidavit  attached  as  to  its 
correctness,  with  the  appellants  as  trustees 
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of  said  Noah  Justice,  an  InBolvent  debtor, 
for  allowance  and  payment  as  a  dalm  against 
said  Insolvent's  estate.  January  4,  1909,  ap- 
pellants disallowed  said  claim,  and  on  tbe 
same  day  filed  the  same,  together  with  their 
objections  thereto,  with  tbe  clerk  of  the  court 
l>elow,  and  thweupon  said  claim  was  docket- 
ed as  a  cause  for  trial. 

The  action  of  the  court  In  sustaining  ap- 
pellee's demurrer  for  want  of  facts  to  appel- 
lants' amended  third  paragraph  of  answer 
is  assigned  as  error.  Whether  the  answer 
states  facts  sufficient  to  constitute  a  cause 
of  defense  is  before  us  for  consideration. 

[1]  Appellee  first  insists  that  appellants' 
brief  does  not  comply  with  rule  22  (55  N.  E. 
t1)  of  the  Supreme  and  this  court,  and  for 
that  reason  this  appeal  should  be  dismissed. 
Appellants'  brief  does  not  technically  comply 
with  this  rule,  but  they  have  substantially 
complied  with  it,  and  that  is  all  that  Is  re- 
quired. They  have  stated  their  points  under 
the  heading  "Points,"  but  have  cited  no  cases 
or  authorities  in  support  thereof,  but  excuse 
themselves  for  not  so  doing  by  the  statement 
that  they  have  be,en  unable  to  find  any  deci- 
sions bearing  directly  ui)on  the  points  pre- 
sented. The  contention  of  appellee  in  sup- 
port of  Its  claim  that  this  appeal  should  be 
dismissed  cannot  be  sustained.  Appellants 
concede  that  appellee  came  into  possession 
of  tbe  note  in  question  before  maturity,  pay- 
ing therefor  full  value;  that  said  note  was 
negotiable  under  the  law  merchant;  that  ap- 
pellee purchased  the  note  not  in  any  unusual 
manner,  nor  at  any  unusual  time.  But  they 
do  insist  that  the  facts  averred  in  the  answer 
show  that,  while  appellee  had  no  autual 
knowledge  of  any  Inflrmitles  of  the  note,  yet 
the  facts  surrounding  its  execution  were  of 
such  a  character  as  to  put  it  upon  inquiry  as 
to  the  consideration  for  which  the  note  was 
given,  and  its  failure  to  make  such  inquiry 
under  the  circumstances  amounted  to  bad 
faith  In  making  the  purchase,  and  deprived 
it  of  its  right  as  an  innocent  purciiaser  un- 
der the  law  merchant  The  answer,  in  8ul>- 
stance,  shows  that  appellee  Imew  that  the 
original  payee  of  the  note  liad  an  office  with- 
in a  few  feet  of  appellee's  place  of  business; 
that  his  only  business  was  operating  a  buck- 
et shop;  that  appellee  knew  by  inspection 
that  a  telegraph  instrument  and  a  blackboard 
were  maintained  in  the -office  of  the  payee  of 
said  note,  and  were  used  solely  for  tbe  pur- 
pose of  learning  and  displaying  for  inspec- 
tion by  all  persons  so  desiring  the  ruling 
prices  of  stocks,  grains,  provisions,  and  other 
commodities  on  the  board  of  trade  In  the 
cities  of  Chicago,  111.,  and  New  York;  that 
appellee  knew  that  many  persons  patronized 
and  paid  said  indorser  large  sums  of  money, 
the  greater  part  of  which  was  deiwslted  with 
it  to  the  credit  of  said  Indorser,  the  latter 
being  a  regular  customer  of  the  bank  as  a 
large  borrower  and  by  dally  depositing  and 
checking  out  large  sums  of  money ;  that  ap- 
liellee  at  the  time  of  the  purchase  of  said 


note  made  no  inquiry  as  to  the  consideration 
therefor,  but  relied  entirely  upon  the  solvency 
of  the  indors(A'  and  the  maker,  Noah  Justice ; 
that  it  knew  at.  the  time  it  purchased  said 
note  that  said  Noah  Justice  had  for  many 
years  prior  to  the  date  of  the  execution  there- 
of "many  times  advanced  moneys  to  differ- 
ent persons  engaged  in  backet  shopping  busi- 
ness" in  La  Fayette.  It  is  averred  that  said 
note  was  executed  by  Justice  to  Haney  In 
settlement  for  differences  in  the  market  prices 
quoted  on  the  board  of  trade  at  the  said  city 
of  Chicago  for  commodities  bought  and  sold 
by  Justice  of  and  from  Haney  between  July 
1,  1907,  and  February  26,  1908;  that  said 
transactions  and  sales  were  made  with  the 
understanding  and  intention  on  the  part  of 
both  Justice  and  Haney  that  no  actual  de- 
livery of  the  commodities  bought  and  sold 
should  be  made. 

[2]  As  between  the  parties,  a  note  glren 
in  settlement  of  a  wager  or  to  cover  losses 
arising  out  of  a  backet  shop  speculation  as 
to  future  prices  of  grain  or  other  commodi- 
ties, where  delivery  of  such  grain  or  com- 
modity is  not  contemplated  by  either  party. 
Is  invalid,  and  the  law  will  not  enforce  its 
payment  for  the  reason  that  its  consideration 
rests  in  a  transaction  condemned  by  law,  and 
for  the  further  reason  that  it  is  contrary  to 
public  policy  and  void.  Acts  1907,  p.  488; 
section  3837,  Bums'  Ann.  'St  1908;  White- 
sides  V.  Hunt  97  Ind.  191,  49  Am.  Rep.  441 ; 
Sondheim  v.  Oilbert  Assignee,  117  Ind.  71. 
18  N.  E.  687,  6  L.  R.  A.  432,  10  Am.  St  Rep. 
23 ;  Plank  v.  Jackson,  128  Ind.  424,  26  N.  B. 
568,  27  N.  E.  1117;  Schmenckle  v.  Waters, 
125  Ind.  265, -25  N.  E  281.  In  the  case  at 
bar,  the  answer  shows  that  the  note  had  its 
Inception  In  an  illegal  transaction,  and  that 
the  immediate  parties  thereto  were  in  pari 
delicto;  consequently  the  law  will  not  aid 
either  In  enforcing  any  claim  against  the 
other  growing  out  of  such  transaction.  Amer- 
ican Mutual  Life  Insurance  Co.  v.  Mead,  39 
Ind.  App.  215,  220,  79  N.  B.  626,  and  cases 
there  cited;  Whitesides  ▼.  Hunt,  supra. 

[3]  But,  as  there  is  no  statute  in  this  state 
making  the  note  void  in  the  hands  of  an  in- 
nocent purchaser,  such  holder,  by  reason  of 
the  character  of  tbe  paper,  may  enforce  its 
payment  against  the  maker,  regardless  of 
such  infirmity.  Schmeuckle  v.  Waters,  su- 
pra. 

[4]  Tbe  fact  that  the  note  originated  in  an 
illegal  transaction  rebdered  the  answer  suffi- 
cient to  withstand  the  demurrer,  and  to  re- 
quire a  reply  showing  that  the  note  was  pur- 
chased in  good  faith,  and  without  notice  of 
its  illegality.  Schmeuckle  v.  Waters,  supra; 
Shirk  V.  Mitchell,  137  Ind.  185,  36  N.  B.  850; 
New  y.  Walker,  108  Ind.  365,  9  N.  B.  386,  58 
Am.  Rep.  40;  Shirk  v.  Nelble,  156  Ind.  66, 
59  N.  B.  281,  83  Am.  St  R^.  150;  State 
National  Bank  v.  Bennett  8  Ind.  App.  679, 
36  N.  E.  551;  Giberson  v.  Jolley,  120  Ind. 
301,  22  N.  B.  306 ;  First  State  Bank  v.  Ham- 
mond. 104  Mo.  App.  403,  79  S.  W.  493;  Cbap- 
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man.  Executrix,  t.  Snyder,  1  NetC  (Unof.)  230, 
98  N.  W.  340;  McGlU  T.  YoDng.  16  S.  Dak. 
380,  82  N.  W.  106a  But  we  are  not  asked 
to  bold  the  answer  good  on  tbat  theory,  and 
Cor  that  reason  we  refuse  to  disturb  the  ixiig- 
ment  on  that  ground. 

The  imrties  to  this  appeal  by  so  flaming 
tbelr  pleadings,  and  by  adroitly  prepared 
l»ief&,  have  endeavored  to  control  and  limit 
oar  consideration  to  the  single  question.  Do 
tbo  facts  pleaded  overcome  the  presumption 
tf  good  faith  on  the  part  of  appellee,  and 
create  the  legal  presumption  that  It  acted 
fa>  bad  faith  In  falling  to  make  Inquiry  re- 
garding the  consideration  of  the  note,  or,  to 
more  nearly  state  the  question  in  line  with 
the  decisions.  It  is  not  whether  the  Indorsee 
might  have  ascertained  or  could  have  known 
ttaat  the  consideration  of  the  note  was  Illegal, 
bat,  are  the  facts  averred  sufficiently  pointed 
and  emphatic  as  to  lead  directly  and  Irre- 
sistibly to  the  conclusion  that  the  purchaser 
In  fact  had  such  notice,  or  purposely  refrain- 
ed from  making  Inquiry  wbldi  would  have 
resulted  in  such  knowledge?  If  so,  good 
•Calth  is  overthrown  and  bad  faith  Is  shown. 
Teacher  v.  Merea,  118  Ind.  S86,  21  N.  E.  816; 
Hank^  r.  Downey,  3  Ind.  App.  326,  29  N.  El 
606;  State  National  Bank  v.  Bennett,  supra, 
page  684;  Shirk  v.  Nelble,  supra;  Bank  v. 
Ohio  Valley  Furniture  Co.,  57  W.  Va.  625, 
60  Sw  B.  880,  70  li.  B.  A.  312;  Harrington  v. 
Butte  ft  Boston  Mining  Co.,  33  Mont  330,  83 
Pac.  467,  114  Am.  St  Bq>.  821;  Merritt  r. 
Dewey,  115  111.  App.  503;  Batesvllle  Bank 
V.  Lehner,  43  Ind.  App.  457,  87  N.  E.  990. 

[I]  The  note  in  salt  is  governed  by  tbo  law 
merchant  It  is  In  the  hands  of  an  indorsee, 
«nd  conceded  to  show  no  infirmity  upon  its 
face^  Its  possession  and  production  raises 
a  presumption  that  It  came  Into  the  hands 
of  the  holder  "In  the  usual  course  of  busi- 
ness, for  value,  without  notice  of  any  defect 
In  the  consideration."  Sondhelm  v.  Gilbert, 
Assignee,  supra ;  Citizens'  Bank  v.  Leonhart, 
126  Ind.  206,  25  N.  E.  1099;  Fisher  v.  Fisher, 
113  Ind.  474, 15  N.  E.  832 ;  Teacher  ▼.  Merea, 
supra.  In  the  ca^e  last  cited  It  is  said: 
•X>>nmierclal  paper  is  regarded  with  favor 
on  account  of  its  convenience  in  mercantile 
affairs,  and  so  the  rule  Is  that  nothing  short 
of  frand  or  bad  faith,  not  even  negligince, 
to  sufficient  to  defeat  the  right  of  a  holder 
for  value  and  without  notice  to  recover." 

[I]  The  role  seems  to  be  that  In  the  ab- 
sence of  any  Infirmity  appearing  upon  the 
fiice  of  commercial  paper,  or  circumstances 
nnder  which  It  Is  presented  for  sale  and  pur- 
chase to  excite  the  suspicion  of  a  person  of 
ordinary  prudence,  the  purchaser  would  not 
be  called  ux>on  to  make  inquiry  of  the  maker 
or  holder  as  to  the  facts  under  which  such 
paper  was  executed.  Citizens'  Bank  v.  Leon- 
hart,  supra;  Pope  v.  Branch  County  Savings 
Bank,  23  Ind.  App.  210,  54  N.  E  835.  "Cir- 
cumstances calculated  to  awaken  suspicion 
merely  are  not  sufficient"  nor  is  It  a  ques- 


tion of  negligence  or  dfllgenco^  trat  one  of 
honesty  and  good  faith.  Teacher  r.  Merea, 
supra. 

[7]  Again,  referring  to  the  facts  applicable 
to  the  question  under  consideration,  they  may 
be  stated  as  follows:  That  appellee  at  the 
time  it  bought  the  note  in  question  knew 
that  the  payee  thereof  was  running  a  well- 
equipped  bucket  shop,  which  was  well  pat- 
ronized, and  that  It  made  no  inquiry  regard- 
ing the  consideration  for  the  note;  that  said 
payee  was  a  customer  of  the  appellee,  bank, 
borrowing  and  handling  large  sums  of  mbney, 
daily  depositing  and  checking  on  such  de- 
posits ;  that  the  maker  of  the  note  for  many 
years  prior  to  the  execution  thereof  "many 
times  advanced  monegrs  to  different  persons 
engaged  In  bucket  shopping  business."  It 
does  not  appear  for  what  purpose  Justice 
made  these  advancements,  nor  does  it  appear 
that  appellee  at  any  time  had  any  notice  or 
knowledge  that  Justice  ever  made  any  deals, 
trades,  or  transacted  any  business  with  any 
bucket  shopping  operator  other  than  the  in- 
formation furnished  by  the  note.  If  he 
advanced  money  to  them,  such  transaction 
might  have  been  perfectly  legitimate.  Plank 
T.  Jackson,  supra ;  Sondhelm  t.  Gilbert  As- 
signee, supra.  If  this  answer  Is  to  be  upheld, 
it  must  be  sol^  upon  the  ground  of  appel- 
lee's knowledge  of  the  business  in  which  the 
payee  of  the  note  was  engaged,  and  this  is 
not  enough  to  overcome  the  presumption  that 
appellee  In  purchasing  the  note  acted  honestly 
and  in  good  faith. 

For  the  reasons  stated,  the  Judgment  la 
affirmed. 


(«  Infl.  App.  117) 

INLAND  STEEL  CO.  v.  HARRIS. 
(No.  7,127.)  I 

(Appellate  Court  of  Indiana,  Division  No.  1. 
June  2,  1911.) 

1.  Appkai,  awd  Ebbok  (i  289*)— Mattbbs  Rk- 
vnewABi*— Motion  fob  Nbw  Tbial. 

E>ror  in  the  admission  or  ezclusioQ  of  evi- 
dence cannot  be  presented  for  the  first  time  by 
assignment  of  errors,  but  must  be  alleged  as 
cause  for  a  new  triaL 

[EH  Note.— For  other  cases,  see  Appeal  and 
Error.  (3ent  Dig.  |{  1691,  1696;  Dec.  Dig.  I 
289.»] 

2.  Apfkai,  and  Ebbob  (|  293*)— Interbooa- 
TOBIES  —  Motion   tob   Judqubnt   oh   An- 

BWEBS    to    INTEBBOOATOBIEB. 

Questions  relating  to  the  answers  to  in- 
terrogatories by  the  jury  are  not 'properly  a 
part  of  the  motion  for  a  new  trial.  If  the  an- 
■wen  are  in  conflict  with  the  general  verdict, 
appellant  should  move  for  Judgment  on  the  an- 
swers to  the  interrogatories  non  obstante  vere- 
dicto, and,  if  his  motion  is  overruled,  he  can 
then  present  the  qoestion  to  the  Appellate 
Court  by  independent  assignment  of  error. 

[Bi.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1700;   Dec.  Dig.  J  293.*] 

S.  Appeal  and  Ebbob  ({  757*)— Coiipuanoi 
WITH  Rttles— Bbiefs. 

Though  appellant  has  not  observed  the 
rules  prescribed  for  presentation  of  the  evidence 
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in  the  briefly  whei*  appeTIee't  brief  ■upplements 
that  of  appellant  in  this  resp-jct,  the  Appellate 
Court  will  pass  upon  the  question  whether 
there  ia  any  evidence  to  support  the  findings 
upon  the  material  propositions  in  issue. 

[FH.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Cent.  Dig.  |  3092;   Dec  Dig.  |  T57.*] 
4.  Mastkb  and  Sbbyamt  (|  39*)— Seevice»— 

Action— Breach  or  Contbaof— OoHfi.AiNi 

— SUFFlCIENCr. 

Where  a  complaint  shows  an  employment 
contract  and  a  part  performance  thereof  by 
plaintiff,  and  his  willingness  to  continue  under 
the  contract,  and  a  breach  thereof  by  the  de- 
fendant in  refusing  to  permit  him  to  continue 
the  service,  resulting  in  damages  to  plaintiff. 
It  is  good  as  against  a  demurrer. 

[Bd.  Note.— For  other  cases,  Be«  Master  and 
Servant,  Dec.  Dig.  |  39.*} 

6.  Appkai.  and  Bbbob  (i  005*)— MATncBS  Rb- 

VIBWABLB— WXIOHT  Or  BVIDBNCB. 

Where  there  is  legal  evidence  tending  to 
sapport  the  finding  of  the  jury,  upon  all  mate- 
rial questions  in  issue,  the  Appellate  Court  will 
not  weigh  the  evidence,  unless  it  is  of  rach  a 
character  that  to  believe  it  would  involve  an 
absurd  or  unreasonable  conclusion. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Drror,  Cent.  Dig.  i  3907;   Dea  Dig.  |  995.*] 

8.  Damages   (|  140*)- Excessivb  Dahaoes— 

Bbeach  of  Contbact. 

Plaintiff  waa  a  skilled  mechanic,  and  was 
guaranteed  ^,600  the  first  year,  and  would 
nave  made  under  his  contract  between  $4,000 
and  $6,000  each  year.  He  was  idle  about  18 
months,  and  during  the  12  months  before  the 
trial  was  receiving  |2,400  a  year.  He  had  re- 
•ifned  a  former  itosition  to  accept  employment 
with  defendant,  and  this  made  it  difficult  for 
him  to  secure  other  employment  Beld,  that  a 
verdict  for  $5,009  for  wrongful  discharge  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  U  404,  405;  Dec.  Dig.  |  140.*] 

7.  Mastkb  and  Sbbvajtt  (|  41*)— Skbvicb&— 
Dauaoes. 

There  can  he  hut  a  single  action  for  dam- 
ages for  breach  of  an  executory  contract  for 
services,  and  all  damages  sustained,  whether 
present  OT  prospective,  mnst  be  included  in  the 
recover; ;  and  hence  the  measure  of  damages  is 
not  affected  by  the  fact  that  the  action  is 
brought  and  the  trial  held  before  the  expiration 
of  the  term  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent    Dig.   {{   60-{3;     Dea    Dig.   f 

Appeal  from  Superior  Court,  La  Forte 
County  ;   H.  B.  TuthiU,  Judge. 

Action  by  Oliver  Harris  against  the  In- 
land Steel  Company.  From  a  judgment  for 
plaintiff,  defendant  appeah).    Affirmed. 

Crumpacicer  &  Daly  and  Wm.  J.  McAleer, 
for  appellant  h.  L.  Bomberger,  Henry  Bow- 
ers, and  Bomberger,  Sawyer  &  Curtis,  for  ap> 
pellee. 

FELT,  P.  J.  Snlt  by  appellee  against  ap- 
pellant for  damages  for  breach  of  a  contract 
of  employment  The  case  was  brought  orig- 
inally in  the  Lal:e  superior  court,  and  on 
change  of  venue  was  talcen  to  tbe  Porter  su- 
perior court,  where  tbe  case  was  tried  and 
verdict  returned  in  favor  of  appellee  for 
$3,G00.    On  motion  of  appellant,  a  new  trial 


was  granted  and  tbe  remie  was  dianged  to 
La  Porte  superior  court,  where  the  case  was 
again  tried  and  a  Terdict  rendered  in  favor 
of  appellee  in  the  sum  of  $5,000,  upon  which 
the  judgment  waa  rendered  from  wbicli  this 
appeal  is  taken. 

Tbe  errors  assigned  ar<>  the  overruling  of 
appellant's  demurrer  to  tbe  substituted  amend- 
ed complaint  and  the  overruling  of  tbe  mo- 
tion for  a  new  trial.  The  motion  for  a  new 
trial  alleges  that  the  verdict  of  tbe  jury  U 
contrary  to  law  and  not  sustained  by  suf- 
ficient evidence;  that  tbe  damages  are  ez- 
cessive;  that  the  court  erred  in  giving  to  tbe 
jury  of  its  own  motion  eacb  of  Instmctloni 
1  to  27,  inclusive,  and  In  refusing  to  give  to 
tbe  jury  each  of  87  instructions  tendered  bj 
appellant 

[1]  Paragraph  6  of  appellant's  assignment 
of  errors  questions  the  trial  court's  action 
in  admitting  certain  testimony;  but  error  In 
tbe  admission  or  ezciuBion  of  evidence  can- 
not be  presented  for  tbe  first  time  by  as- 
signment of  errorfe,  but  must  be  alleged  aa 
cause  for  a  new  trial,  and  the  questions  so 
presented  to  the  lower  court  become  avail-' 
able  on  appeal  by  assigning  the  error  in 
overruling  tbe  motion  for  a  new  trial,  A^ 
pellant's  failure  to  question  the  admission  of 
testimony  In  tbe  motion  for  a  new  trial 
waives  the  error,  if  any,  on  that  account, 
and  no  question  is  presented  by  the  direct  as- 
signment of  error  thereon.  Storer  t.  Mark- 
ley,  164  Ind.  535,  73  N.  E.  1081;  Nordyke  * 
Marmon  Co.  v.  Keokuk  Bag  Ca,  26  Ind. 
App.  648,  59  N.  B.  893.  In  the  motion  for  a 
new  trial,  appellant  has  also  assigned  as 
reasons  that  the  answers  to  tbe  interrogato- 
ries are  contrary  to  law  and  not  sustained 
by  sufflclent'  evidence. 

[2]  Questions  relating  to  tbe  answers  to 
interrogatories  by  tbe  jury  are  not  properly 
a  part  of  tbe  motion  for  a  new  triaL  If  the 
answers  were  in  conflict  with  tbe  general 
verdict,  appellant  should  have  moved  for 
judgment  on  the  answers  to  tbe  interroga- 
tories non  obstante  veredicto,  and,  if  his  mo- 
tion was  overruled,  he  could  then  have  pre- 
sented the  question  to  this  court  by  independ- 
ent assignment  of  error.  EUlott's  App.  Pn^ 
ced.  i  847 ;  Ia,  N.  A.  &  G.  By.  Co.  v.  Kane^ 
120  Ind.  140,  22  N.  B.  80;  N.  W.  M.  P.  Ins. 
Co.  T.  Blankensblp,  94  Ind.  535,  548,  48  Am. 
Bep.  18a. 

[3]  Appellee  Insists  that  appellant's  brief 
fails  to  comply  with  the  rules  of  this  court, 
and  that  no  question  relating  to  the  evidence 
is  presented.  It  If*  apparent  that  the  rules 
prescribed  for  the  preparation  of  briefs  have 
not  been  strictly  followed  by  appellant,  but 
appellee  has  set  out  a  portion  of  tbe  evidence 
in  bis  brief,  and  this,  considered  with  that 
set  out  by  appellant,  is  sufficient  to  enable 
the  court  to  pass  upon  the  only  question  re- 
lating to  the  evidence  which  is  before  it,  viz.. 
Is  there  any  evidence  tending  to  support  tbe 
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flndlng  upon  (he  material  propositions  In  la- 
Bue?  Low  T.  Dallas,  les  Ind.  392,  394,  75  N. 
E.  822;  Howard  ▼.  Adklns,  167  Ind.  184, 
186,  78  N.  E.  663;  Funk,  Treas.,  t.  State  ex 
rel.,  166  Ind.  455,  456,  77  N.  E.  854;  Roberts 
V.  Ft  Wayne  Gas  Co.,  40  Ind.  App.  528,  632, 
82  N.  E.  558;  Tipton  L.  H.  &  P.  Co.  v.  Dean, 
164  tnd.  533,  73  N.  E.  1082.  The  substituted 
amended  complaint  alleges,  in  substance: 
That  on  April  21,  1905,  appellant  and  appel- 
lee entered  Into  a  written  a{n:«ement  by 
which  appellee  was  employed  to  work  In  ap- 
pellant's factory  as  a  roller  for  three  years, 
with  a  guaranty  of  $3,600  as  wages  for  the 
first  year,  and  a  further  condition  that  the 
appellee  was  to  have  the  benefit  of  amounts 
earned  in  excess  of  the  guaranteed  salary 
based  "on  the  January  first  scale  of  the 
Aigerican  Sheet  Steel  Co.'s"  schednle,  and 
agreeing  to  be  bound  by  such  scale  during 
the  term  of  the  contract,  payments  to  be 
made  semimonthly,  and  appellee  "to  render 
as  good  and  efilclent  service  on  the  class  of 
work  rolled  on  this  mill  and  that  you  will 
furnish  competent  men  to  work  on  the  mill 
and  a  complete  crew,  so  far  as  possible." 
That  appellee  began  work  under  this  contract 
on  May  6, 1905,  and  continued  until  May  15th, 
and  on  that  day  presented  himself  at  the  mill 
and  sought  to  continue  his  work,  and  was 
ready  and  willing  to  continue  the  fulfilment 
of  his  part  of  said  agreement,  but  appellant 
refused  to  allow  him  to  continue  his  work 
and  nm  the  mill,  according  to  their  agree- 
ment, and  notified  him  that  be  could, not 
thereafter  continue  so  to  do.  That  appel- 
lant has  since  that  time  refused  to  permit 
appellee  to  fulfill  his  contract,  and  has  run 
the  mill  with  other  men.  That  appellee 
gave  up  a  similar  employment  at  Oaoal  Dov- 
er, Ohio,  to  accept  this  employment.  That  ne 
has  diligently  sought,  but  been  unable  to 
obtain,  employment  as  a  roller,  or  to  earn 
any  money.  That  he  has  at  all  times  been 
ready  and  willing  to  perform  his  part  of  said 
contract,  and  has  performed  the  same,  ex- 
cept as  prevented  by  appellant  That  byth? 
terms  of  said  contract  he  could  and  would 
have  earned  an  average  of  $15  per  day. 
That  he  has  been  damaged  in  the  sum  of  $15 
per  day,  and  demands  Juugment  for  $10,000. 
[4]  The  complaint  Is  clearly  good  as 
against  the  demurrer.  It  shows  an  employ- 
ment contract  the  part  performance  thereof, 
and  a  willingness  to  continue  under  the  con- 
tract and  a  breach  thereof  by  appellant  in 
refusing  to  permit  appellee  to  continue  the 
service  which  he  contracted  to  render,  re- 
sulting In  damages  to  appellee.  Hamilton  v. 
Lore,  152  Ind.  641.  53  N.  E.  181,  54  N.  E.  437, 
71  Am.  St  Rep.  384;  Pennsylvania  Co.  v. 
Dolan,  6  Ind.  App.  109,  32  N.  E.  802,  51  Am. 
St  Rep.  289.  Upon  the  trial  It  was  conceded 
by  appellant  that  it  refused  to  permit  appel- 
lee to  continue  his  work  on  the  job  for  which 
he  was  hired  and  to  which  he  was  assigned, 
and  upon  which  he  worked  until  stopped  by 
OS  N.E.-18 


appellant;  but  appellant  contends  that  it  Is 
not  liable  for  the  reason  that  It  ofTered  him 
other  employment  of  substantially  the  same 
kind  and  be  refused  to  accept  it  Appellant 
also,  by  special  answers  and  by  evidence, 
sought  to  show  that  appellee  was  incompe- 
tent and  that  he  failed  to  comply  with  his 
agreement  to  furnish  "competent  men  to  work 
on  the  mill  and  a  complete  crew,  so  far  as 
possible."  The  court  submitted  to  the  Jury 
by  Interrogatories  the  question  whether  ap> 
pellee  was  offered  employment  of  substantial- 
ly the  same  kind  by  appellant,  and  the  Jury 
found  against  appellant  upon  the  proposition 
and  also  found  especially,  that  appellee  was 
wrongfully  discharged;  that  he  was  c<»npe- 
tent  kDi  rendered  good  and  efiicient  serrioes; 
that,  by  tlie  use  of  reasonable  diligence,  he 
eoifld  not  obtain  substantially  the  same  char- 
acter of  work  elsewhere ;  that  he  had  unsuc- 
cessfully applied  for  work  at  nine  different 
mills,  after  his  discharge  by  appellant 

[6]  These  were  important  questions  of  fact 
and,  there  was  evidence  tending  to  support 
the  finding  of  the  Jury,  both  as  to  its  answers 
to  Interrogatories  and  the  general  verdict. 
Where  there  is  legal  evidence  tending  to  sup- 
port the  finding  of  the  Jury  upon  all  material 
questions  in  issue,  this  court  will  not  weigh 
the  evidence  or  reverse  the  Judgment  on  the 
weight  of  testimony,  unless  It  is  of  such  a 
character  that  to  believe  it  would  Involve  an 
absurd  or  unreasonable  conclusion.  Bower 
et  al.  V.  Bowen,  139  Ind.  31,  36,  38  N.  B.  326; 
Center  Tp.,  etc.,  ▼.  Davis,  24  Ind.  App.  603, 
607,  57  N.  B.  283. 

[I]  On  the  verdict  of  the  Jury,  Judgment 
was  rendered  for  $5,000,  which  is  a  large 
amount,  but  on  the  evidence  we  cannot  say 
that  It  is  unwarranted.  The  evidence  tends 
to  show  that  appellee  is  a  skilled  mechanic 
and  was  guaranteed  $3,600  the  first  year; 
that  he  would  have  made,  under  his  contract, 
between  $4,000  and  $5,000  each  year;  that 
he  was  idle  about  18  months,  and  during  the 
12  months  he  was  employed  before  the  last 
trial  was  receiving  $2,400  per  year;  that 
resigning  his  irasltlon  In  Ohio  to  accept  em- 
ployment with  appellant  made  It  dIflJcult  for 
him  to  secure  other  employment;  that  lie 
was  diligent  in  seeking  other,  employment ' 

The  court  instructed  the  Jury  that  it  Is 
the  duty  of  a  person,  when  unlawfully  dis- 
charged, to  make  reasonable  effort  to  obtain 
work  elsewhere,  and  that  in  no  event  could 
he  recover  more  than  what  his  actual  loss 
might  have  been  had  he  made  such  reason- 
able effort  to  obtain  employment;  that  the 
employment  be  is  required  by  the  law  to  seek 
is  that  which  is  similar  to,  or  of  the  same 
genera]  character  as,  that  which  be  had  con- 
tracted to  perform;  that  appellee  was  bound 
to  seek  employment  which  was  of  the  same 
general  character  as  that  of  his  trade  as  a 
roller.  Appellant  contends  that  these  In- 
structions were  misleading  oui  the  subject. 
Of  fbe  duty  of  a  discharged  employ^  to  seek 
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otber  employment,  and  also- as  to  the  kind  of 
employment  he  was  required  to  accept  to 
discharge  his  duty  under  the  law;  but  we 
cannot  agree  with  this  contention,  and  hold 
that  the  Instmctions  were  fair  and  accurate 
statements  of  the  law  on  the  subject.  Hlnch- 
cllffe  et  al.  v.  Koontz,  121  Ind.  422,  426,  23 
N.  El  271, 16  Am.  St  Rep.  403 ;  PennsylTania 
C!o.  T.  Dolan,  6  Ind.  App.  123,  32  N.  E.  807, 
51  Am.  St.  Rep.  289.  The  court  further  in- 
structed the  Jury:  "(17)  If  plaintiff  was 
wrongfully  discharged  before  his  contract 
expired,  he  had  a  right  to  sue  at  once  for  a 
breach  of  the  contract,  and  would  have  a 
right  to  recover  Us  full  damages  to  the  end 
of  his  term."  The  court  In  other  Instruc- 
tions applied  the  above  proposition  to  the 
facts  of  the  case  on  trial  and  also  stated 
the  law  to  be  that,  if  appellee  was  entitled 
to  recover,  appellant  was  entitled  to  credit 
for  what  appellee  has  earned  since  his  dis- 
charge, or  what  he  might  reasonably  have 
earned  during  the  remainder  of  the  time  for 
which  he  was  employed. 

[7]  It  Is  urged  that  the  seventeenth  in- 
strnctlon,  above  quoted,  and  those  following 
the  same  principle,  state  an  erroneons  rule 
for  the  measure  of  damages.  There  is  con- 
siderable conflict  In  the  decisions  from  the 
several  states  as  to  the  measure  of  damages 
in  cases  like  the  one  at  bar,  some  holding 
that,  if  the  discharged  employe  brings  his 
suit  before  the  expiration  of  the  term  of  his 
employment,  he  can  only  recover  damages 
for  the  period  from  the  date  of  his  wrongful 
discharge  to  the  time  of  the  trial,  while  oth- 
ers place  the  limit  at  the  tin^  the  action  is 
begun.  The  decisions  In  Indiana,  with  a  sin- 
gle exception,  which  is  easily  accounted  for, 
firmly  establish  the  doctrine  that  there  can 
be  but  a  single  action  for  damages  for  the 
breach  of  an  executory  contract  for  services, 
and  that  all  damages  sustained  by  the  dis- 
charged employe  In  consequence  of  the 
wrongful  act  of  the  employer,  whether  pres- 
ent or  prospective,  must  be  Included  In  the 
recovery,  and  a  Judgment  obtained  for  such 
injury  bars  all  other  claims.  The  suit  may 
be  brought  at  any  time  after  the  breach  and 
before  the  action  is  barred  by  the  statute  of 
limitations,  and,  the  measure  of  damages  is 
the  same  whether  the  action  is  brought  and 
the  trial  held  before  or  after  the  expiration 
of  the  term  of  the  contract  Hamilton  v. 
Love,  supra;  Hinchclifle  v.  Koontz,  supra; 
Elkhart  Rubber  Works  v.  Neff,  46  Ind.  App. 

,  92  N.  E.  553;  Pennsylvania  Co.  v.  Dolan, 

supra;  Pierce  v.  Tenn.  Coal  &  Iron  R.  Co., 
173  n.  S.  1,  19  Sup.  Ct  335,  43  Ll  Ed.  591. 
See,  also,  Levin  v.  Standard  Fashion  Co.,  11 
N.  Y.  Supp.  706;  Maynard  v. -Royal  Worces- 
ter Corset  Co.,  200  Mass.  1,  85  N.  E.  877,  6 
L.  R.  A.  (N.  S.)  113,  note.  In  the  case  of 
Pape  V.  Lathrop,  18  Ind.  App.  633,  654,  46 
N.  E.  154,  160,  decided  February  18,  1897. 
this  court  held  that,  where  the  trial  occurred 


before  the  expiration  of  the  term  of  the  em- 
ployment, "the  damages  recoverable  are  the 
amount  of  his  wages,  at  the  contract  price, 
to  the  date  of  the  trial,  •  •  •  less  any 
sum  it  Is  shown  he  has  earned,  or  might  rea- 
sonably have  earned,  since  his  discharge." 
In  support  of  this  proposition,  the  learned 
Judge  who  wrote  the  opinion  dted  Hamilton 
V.  Love  (Ind.  Sup.)  43  N.  EL  873,  and,  some 
cases  from  other  states.  On  examination  we 
find  that  the  case  of  Hamilton  v.  Love,  cited 
from  the  Northeastern,  Is  the  same  case  that 
appears  later  in  152  Ind.  641,  53  N.  E.  181,  54 
N.  B.  437,  71  Am.  St  Rep.  384,  as  above  cited. 
The  last  opinion  in  that  case  holds  that  the 
damages  collectible  cover  the  entire  term  of 
the  employment,  without  reference  to  the  time 
of  the  trial,  where  the  suit  is  not  barred  by  the 
statute  of  limitation,  which  is  exactly  oppo- 
site, on  that  point,  to  the  holding  of  the  Su- 
preme Court  In  the  first  opinion.  The  orig- 
inal opinion  was  rendered  April  21,  1896, 
and  a  petition  for  a  rehearing  was  filed  June 
19,  1806,  and  the  same  was  not  ruled  npon 
until  July  1,  1898,  when  a  rehearing  was 
granted.  The  final  opinion,  as  reported  in 
152  Ind.  641.  53  N.  B.  181,  54  N.  E.  437,  71 
Am.  St  Rep.  384,  was  rendered  on  March 
8, 1899,  and  the  Judgment  affirmed;  whereas, 
in.  the  original  opinion,  the  Judgment  was  re- 
versed as  a  result  of  the  conclusion  reached 
upon  this  question.  It  thus  appears  that 
Pape  V.  Lathrop  which  was  decided  some  10 
months  after  the  first  opinion  in  Hamilton  y. 
Love,  supra,  followed  the  latest  expression 
of  the  Snpreme  Court  on  the  question  of  the 
measure  of  damages,  and  that  almost  two 
years  after  the  decision  of  the  Pape  Case  by 
this  court  the  final  opinion  was  rendered  In 
the  Hamilton  Case,  as  above  stated.  To  the 
extent  that  the  case  of  Pape  v.  Lathrop,  su- 
pra, holds  that  the  damages  recoverable  are 
limited  to  the  amount  accrued  before  the  tri- 
al, where  the  term  of  the  employment  has 
not  expired,  the  case  is  overruled. 

Complaint  is  made  of  other  Instructions 
given  and  refused,  but  those  refused,  so  far 
as  correct  and  applicable,  were  fully  covered 
by  those  given,  and  the  instructions  given, 
when  considered  as  a  whole,  state  the  law 
fully  and  fairly  to  both  parties.  There  la  no 
available  error  shown  by  the  record. 

Judgment  affirmed. 

(48  Ind.  A.  1) 

FERDINAND  RT.  OO.  v.  LINK  et  aL 

(No.  7,248.) 

(Ai>peUate  Oonrt  of  Indiana,  Division  No.  2. 

June  1,  1911.) 

Appkal  and  Ebror   (§  1001*)  — Revebsai.— 
evidenoe  to  suppobt  judombnt. 

The  Appellate  Court  will  not  reverse  on 
the  facts,  where  there  is  any  evidence  support- 
ing the  Judgment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3928-3934;  Dec.  Dig.  I 
1001.*] 
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Appeal  from  CSrcalt  Oonrt,  Dnbols  Conn- 
ty;    TbomaB  Dancan,    Special   Judge. 

Condemnation  proceedingB  by  the  Ferdi- 
nand Railway  Company  against  Edward 
Link  and  another.  From  a  Jndgmeift  for 
defendants  on  exceptions  to  the  award, 
plaintiff  appeals.    Affirmed.  . 

0.  M.  O.  thanks  and  B.  W.  Armstrong, 
for  appellajat    A.  L.  Gray,  for  appellees. 

ADAMS,  J.  The  appellees  ar«  the  owners 
of  80  acres  of  land  In  Dubois  county.  The 
appellant  is  a  railway  company,  and  In  1908 
obtained  a  right  of  way  across  the  lands  of 
appellees  by  condemnation  proceedings.  The 
Instrument  of  appropriation,  filed  by  appel- 
lant, sought  to  acquire  a  right  of  way  over 
the  lands  of  the  appellees  6  rods  wide  and 
1,23S  feet  long,  containing  2  •/!«  acres.  Ap- 
praisers were  appointed  by  the  court,  who 
assessed  appellee's  damages  at  $225.  Ap- 
pellees filed  exceptions  to  the  award,  and 
on  the  trial  the  court  found  for  appellees, 
and  fixed  their  damages  at  $350.  Appel- 
lant's motion  for  a  new  trial  was  over^ 
ruled,  and  this  action  of  the  trial  court  is 
assigned  as  cause  for  reversal. 

The  only  error  argued  by  appellant  Is 
that  the  court  erred  In  Its  award,  and  that 
the  damages  are  excessive.  It  is  shown  by 
the  evidence  that  the  right  of  way  of 
appellant  ectends  northwest  and  southeast 
through  appellees'  lands,  cutting  off  from  the 
main  body  a  triangular  tract,  estimated  at 
from  eight  to  eleven  acres.  This  tract  of 
land  was  valued  by  the  different  witnesses 
at  from  |30  to  $65  per  acre,  and  the  dam- 
ages resulting  to  the  same  were  estimated 
by  the  witnesses  at  from  $2  per  acre  to  a 
total  loss.  It  is  shown  that  the  grade  of  the 
railroad  across  appellees'  land  was  from  2 
to  3  feet  above  the  level  and  that  appellees 
could  not  reach  the  tract  thus  cut  off  except 
over  the  railroad  right  of  way;  that  the 
drainage  from  the  11-acre  tract  was  to  the 
north;  and  that  no  opening  had  been  made 
across  said  right  of  way  through  which  the 
water  accumulating  on  said  triangular  tract 
might  be  carried  off.  A  large  number  of 
witnesses  were  examined  at  the  trial,  and 
the  evidence,  which  covers  200  pages  of 
the  record.  Is  conflicting,  both  on  the  ques- 
tion of  values  and  the  question  of  damages. 

[11  It  is  the  duty  of  the  trial  court  to 
weigh  the  evidence,  and  this  court  will  not 
reverse  a  case  upon  the  proof,  where  there 
is  any  evidence  In  the-  record  supporting 
the  judgment  Albaugh  Bros.,  Dover  &  Co. 
V.  I^as,  93  N.  E.  678;  Heaston  et  aL  t. 
Gallagher,  41  Ind.  App.  20,  83  N.  B.  252; 
Cleveland,  etc,  R.  Oo.  t.  Scott,  39  Ind.  App. 
420.  432,  79  N.  R  226;  First  National  Bank 
V.  Beach,  84  Ind.  App.  80.  89,  72  N.  E.  287; 
Borror  y.  Garrltf,  84  Ind.  App.  853,  872,  73 
N.  B.  123. 

From  a  careful  reading  of  the  evidence 


given  at  the  trial,  we  think  fhs  court  bdow 
was  fully  warranted  in  awarding  damages 
to  the  appellees  in  tbe  sum  of  $350, 
The  Judgment  Is  affirmed. 


^  CSO  Ind.  App.  WV 

HENBT  r.  EPSTEIN.    (No.  7,238.)* 
(Appellate  Court  of  Indians,  Division   No.  2. 
May  23,  1011.) 

1.  Receivkbs   (J  183*)— Actions — Issues. 

Bums'  Ann.  St.  1908,  {  371,  provides  that 
pleas  to  the  jurisdictioD  or  in  abatement,  and 
all  dilatory  pleas,  must  be  supported  by  affi- 
davit; that  tbe  character  or  capacity  in  which 
a  party  sues  or  is  sued,  and  his  capadty  to  sue, 
need  not  be  proved,  unless  ieniea  under  oath; 
and  that  an  answer  in  abatement  must  precede 
an  answer  in  bar,  and  that  the  issue  thereon 
must  be  separately  tried.  A  receiver  was  sued 
as  such  for  ncKiisence,  and  answered  only  fay 
a  general  denial,  desiniating  himself  as  receiver 
of  the  company.  SHd  that,  in  the  absence  of 
a  plea  in  alwtement,  the  questions  whether  he 
was  such  receiver,  and  whether  plaintiff  bad 
permission  to  sne,  were  not  in  issue,  and  called 
tor  no  proof  at  toe  trial. 

[Bd.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  |  365;   Dec.  Dig.  {  183.*] 

2.  Stbkkt   Railboads   ({   78*)  — Action   fob 
Nboliobnce  or  Scbvaht^Bvidbncb  ow  Rb- 

I.ATI0N. 

In  an  action  against  the  receiver  of  a 
street  car  company  for  running  down  plaintilTs 
wagon,  the  evidence  showed  that  the  company 
owned  the  tracks  on  which  the  car  was  run- 
ning which  struck  the  wason,  and  that  the  car 
was  one  of  the  company  s  cars,  and  the  em- 
ployte  in  charge  of  the  car  testified  that  they 
were  employed  by  the  company.  It  was  ad- 
mitted that  the  company  was  In  the  hands  of 
a  receiver,  and  that  defendant  was  the  receiver. 
Held,  that  the  jury  were  justified  in  finding 
that  the  car  was  operated  by  the  defendant 
when  the  collision  occurred. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  I  78.*1 

8.  Cobpobations  (|  559*)— AppoiimtBirr  ob 
Rbcbiveb— BrrBCT  on  Titlb  to  Pbopebtt. 
.  The  appointment  of  a  receiver  for  a  coi^ 
potation  does  not  alfect  tbe  title  to  the  cor- 
porate property  until  a  sale,  bnt  merely  takes 
tbe  control  of  the  corporation  out  of  its  officers 
and  directors,  and  vests  it  in  the  receiver  to 
be  managed  under  the  orders  of  the  conrt 

[Bd.  Note.— For  other  cases,  see  Corpora- 
tions, Cent  Dig.  U  2253-2260;  Dec  Dig.  I 
559.*] 

4.  Stbket    Railboaob    (|    83*)— Qpebation— 

Gabb  Rbquibbd. 

Where  a  highway,  on  which  there  was  a 
street  railroad.  Just  outside  of  tbe  dty  limits 
passed  under  a  railroad  viaduct,  which  nar- 
rowed the  available  space  so  ss  to  leave  no 
room  for  vehicles  to  pass  through  without  driv- 
ing onto  the  tracks,  tbe  motonnan  of  an  elec- 
tric street  car  approaching  the  spot  was  bound 
to  know  that  vehicles  passing  under  tbe  viaduct 
would  have  to  enter  on  the  tiacks,  and  to  regu- 
late the  speed  of  his  car  so  as  not  to  expose 
other  persons  using  the  highway  to  unnecessary 
danger. 

[Ed.  Note.— Fk>r  other  cases,  see  Street  Rail- 
roads, OBt  Dig.  U  195-200;  Dec  Dig.  |  93.*] 

Si.  SnBn   RAnaoADS   (|   114*)  —  Collision 

WITH    WaOON  —  NBOLIOBNOB  —  CONTBIBU- 

tobt  Niolioencb— Evidence. 

In  an  action  against  a  street  railroad  com- 
pany for  collision   with   plaintiff's  wagon,  evi- 


*For  othsr  ea<M  see  same  topic  and  aectlon  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Ssrlei  A  Rep'r  Iad« 
*B«h«arinB  denied.     Tranifer   to  Bnprema   Court  denied.    See,  also,  XU  N.  B.  Ml, 
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dence  held  sufficient  to  snstain  findings  by  the 
jury  of  defendant's  negligenpe  in  running  at  an 
excessive  speed,  and  of  plaintiffs  lack  of  con- 
tributory negligence. 

[EM.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §§  239-250;  Dec.  Dig.  I 
114.»] 

6.  APPEAt   AND   BSBOB   (i   1002*)— Vkrdict— 

Conclusiveness. 

Where  the  evidence  on  the  issue  of  con- 
tributory negligence  is  such  that  men  of  ordi- 
nary intelligence  and  honesty  might  draw  dif- 
ferent conclusions  from  it,  the  finding  of  the 
jury  thereon  will  not  be  disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  8S  393&-3937;  Dec.  Dig.  } 
1002.'] 

7.  Street  Railboads  (8  98»)  —  Collision 
WITH  Wagon— Contributory  Neoligenoe 
— Look  and  Listen  Rule. 

The  look  and  listen  rule  does  not  apply 
in  all  its  force  to  persons  about  to  cross  street 
railroad  tracks  laid  on  streets  or  highways  in 
closely  populated  localities. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  81  204-208;   Dec.  Dig.  8  98.*] 

8.  Trial  (8  214*)— Requested  Instructions. 

On  proper  and  reasonable  request,  a  party 
is  entitled  to  definite  and  specific  instructions 
as  to  the  law  applicable  to  the  facts  which  the 
evidence  tends  to  prove. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  480;    Dec.  Dig.  8  214.'] 

&.  Trial  (I  252*)— Ikstruotiohs  —  Appuoa- 

tion  to  Case. 

The  mere  fact  ttiat  instructions  given  as 
to  the  care  required  of  plaintiff  before  driving 
onto  defendants  traclu  were  so  worded  as  to 
be  applicable  to  any  person  under  similar  cir- 
cumstances does  not  lay  them  open  to  objec- 
tion as  l>eing  abstract,  where  the  circumstances 
detailed  in  the  instructions  were  so  applicable 
to  the  state  of  facts  claimed  to  have  been  es- 
tablished by  the  evidence  that  the  jury  could 
not  have  failed  to  properly  apply  the  law  to 
the  facts  which  the  evidence  tended  to  prove. 

fE>d.  Note.— For  other  cilses,  see  Trial,  Cent. 
Dig.  88.696-«12;  Dec  Dig.  i  2S2.*] 

Appeal  from  Circuit  Court,  Marlon  County ; 
Vinson  Carter,  Judge. 

Action  by  Harmon  lutein  against  Charles 
L.  Henry,  as  receiver  of  the  Indianapolis  & 
Cincinnati  Traction  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Elam  &  Fester  and  Claude  Cambem,  for 
appellant  Myers  &  Ogden  and  Merrill 
Moores,  for  appellee. 

LAIR7,  P.  J.  This  was  an  action  brought 
by  the  appellee  to  recover  for  personal  in- 
juries and  for  injuries  to  Ws  property,  caus- 
ed by  the  collision  of  a  car,  operated  by  ap- 
pellant, with  a  wagon  In  wtaicli  appellee  was 
riding.  The  horses  attached  to  said  wagon 
were  killed,  and  other  personal  property 
belonging  to  appellee  was  damaged,  and  ap- 
pellee was  personally  injured.  Two  actions 
were  brought  by  appellee  in  the  court  be- 
low—one for  injuries  to  his  person  and  one 
for  injuries  to  his  property.  By  order  of 
the  court  these  cases  were  consolidated  and 
tried  together,  resulting  in  a  verdict  In  favor 


of  appellee  in  the  sum  of  f  1,000.  Over  appel- 
lant's motion  for  a  new  trial,  the  court  ren- 
dered judgment  on  the  verdict 

The  only  error  relied  on  for  reversal  Is 
that  the  court  erred  in  overruling  the  motion 
of  appellant  for  a  new  trial.  Three  causes 
are  assigned  in  appellant's  motion,  as  follows: 
First,  that  the  verdict  is  not  sustained  by 
snfticlent  evidence;  second,  that  the  verdict 
is  contrary  to  law;  and,  third,  that  the 
court  erred  in  giving  and  refusing  to  give 
certain  instructions.  It  is  alleged  in  the  com- 
plaint that,  when  the  accident  complained 
of  occurred,  the  Indianapolis  &  Cincinnati 
Traction  Company,  on  whose  traclts  appel- 
lee was  injured,  was  in  the  possession 
of  and  being  operated  by  the  appellant  as 
receiver,  but  there  is  no  direct  evidence  to 
prove  this  allegation.  Neither  was  there 
evidence  introduced  to  prove  the  further  al- 
legation that  awellant  was  appointed  re> 
celver  for  the  Indianapolis  &  Cincinnati  Trac. 
tlon  Company,  and  that,  before  bringing  this 
suit,  appellee  received  permission  from  the 
court  appointing  such  receiver  to  bring  ac- 
tion. It  la  contended  by  the  appellant  that 
these  were  all  material  facts  in  issue  in  the 
case,  proof  of  which  was  necessary  to  sus- 
tain the  verdict,  and  that  a  total  want  of 
evidence  as  to  any  one  or  more  of  such  facts 
is  fatal. 

[1]  In  order  that  the  verdict  in  this  case 
may  be  upheld,  it  must  appear  that  every 
material  allegation  of  the  complaint  put  In 
issue  by  the  pleadings  is  supported  by  the 
evidence  in  the  record,  unless  the  fact  so  in 
issue  is  one  of  which  the  court  trying  the 
case  could  take  Judicial  notice.  If  any  ma- 
terial fact  averred  in  the  complaint  was  not 
traversed  by  the  defendant,  such  fact  cannot 
be  said  to  have  been  in  issue,  and  it  was  not 
incumbent  on  the  plaintiff  to  offer  evlden<!e, 
in  support  of  such  uncontroverted  fact  Sec- 
tion 371,  Burns'  Ann.  St  1908,  provides: 
"Pleadings  denying  the  jurisdiction  of  the 
court,  or  in  abatement  of  the  action,  and  all 
dilatory  pleadings,  must  be  supported  by 
affidavit  The  character  or  capacity  in  which 
a  party  sues  or  is  sued,  and  the  authority  by 
virtue  of  which  he  sues,  shall  require  no 
proof  on  the  trial  of  the  cause,  unless  such 
character,  capacity,  or  authority,  be  denied 
by  a  pleading  under  oath,  or  by  an  affidavit 
filed  therewith.  An  answer  in  abatement 
mtist  precede,  and  can  not  be  pleaded  with 
an  answer  in  bar,  and  the  issue  thereon  must 
be  tried  first  and  separately."  The  appellee 
was  sued  In  the  capacity  of  receiver  of  the 
Indianapolis  &  Oincinuati  Traction  Company. 
The  only  .answer  filed  by  him  was  a  general 
denial,  in  which  he  designated  himself  as  re- 
ceiver of  the  Indianapolis  &  Cincinnati  Trac- 
tion Company.  He  filed  no  answer  under 
oath  denying  that  he  was  such  receiver,  or 
that  he  occupied  the  capacity  in  which  he 


*Por  otber  cases  ■••  same  topic  and  section  NUMBEB  la  Dec  Dig.  *  Am.  DUE.  Key  No.  Series  *  S«p'r  indezeii 
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was  sued,  and  he  did  not  flie  any  Bnch  an< 
ewer  denying  the  authority  of  the  plalntlflF  to 
brtaig  the  action.  Under  the  provisions  of 
the  statute  quoted,  the  allegations  of  the 
complaint  as  to  the  authority  by  virtue  of 
which  the  plaintiff  sued  or  the  capacity  In 
which  appellant  was  sued  could  not  be  pat 
In  Issue  except  by  a  plea  in  abatement.  As 
such  facts  were  not  pat  in  issue,  it  was  not  in- 
cumbent on  the  plaintiff  to  offer  proof  to 
sustain  them.  Ayres,  Receiver,  v.  Foster, 
25  Ind.  App.  90.  67  N.  B.  725 ;  Elkhart  Car 
Co.  T.  Ellis  et  al.,  113  Ind.  215.  16  N.  E. 
249;  McNulta  v.  Lockrldge,  137  HI.  270,  27  N. 
E.  452,  SI  Am.  St.  Rep.  -362 ;  McNulta  V. 
Eosch,  184  III.  46,  24  N.  E.  631. 

[2]  The  further  point  is  made  by  the  ap- 
pellant that  the  evidence  wholly  fails  to 
show  that  the  operation  of  the  road  and  of 
the  car  which  caused  the  Injury  complained 
of  was  under  the  control  and  management 
of  the  receiver  and  his  servants  at  the  time 
of  such  injury.  This  was  one  of  the  material 
facts  necessary  to  a  recovery,  and  it  was  put 
In  issue  by  the  general  denial.  Indianapolis, 
etc..  Ry.  Co.  v.  Lawn,  80  Ind.  App.  515,  66  N. 
SI  508 ;  Citizens'  St.  Ry.  Co.  r.  Stockdell,  150 
Ind.  25,  62  N.  E.  21.  If  the  jury  was  not 
Justified  in  finding  that  the  car  which  struck 
appellee's  wagon  and  caused  his  injury  was 
at  the  time  under  the  management  and  con- 
trol of  the  employte  of  the  receiver,  the  ver- 
dict cannot  stand.  A  jury  may  be  justified 
in  finding  a  fact  to  be  true  in  several  ways: 
First  the  fact  may  be  admitted ;  second,  the 
court  may  take  judicial  notice  of  such  fact; 
third,  the  evidence  may  directly  prove  the 
fact;  and,  fourth,  the  fact  may  be  rightly 
and  reasonably  inferred  by  the  jury  from 
other  facts  which  are  either  admitted,  or 
inroved  by  the  evidence,  or  taken  notice  of 
Judiciaily  by  the  court  There  is  no  direct 
evidence  that  the  men  In  charge  of  the  car 
causing  appellee's  Injury  were  In  the  em- 
ploy of  the  appellant  as  receiver.  It  Is  ad- 
mitted by  the  pleadings  that  the  appellant 
was  the  receiver  of  the  Indianapolis  &  Cin- 
cinnati Traction  Company,  and  the  evidence 
shows  without  controversy  that  said  com- 
pany was  the  owner  of  the  tracks  on  Pros- 
pect street  upon  which  the  car  was  running 
at  the  time  It  struck  appellee's  wagon,  and 
that  said  car  was  one  of  the  cars  of  said 
company  known  as  the  Connersvllle  Dispatch. 
The  employes  In  charge  of  the  car  testified 
that  they  were  employed  by  the  Indianapolis 
&  Cincinnati  Traction  Company. 

[S]  The  appointment  of  a  receiver  for  a 
corporation  does  not  affect  the  title  or  own- 
««hlp  of  the  property  of  such  corporation, 
unless  a  sale  of  such  property  is  made  in  the 
due  administration  of  the  trust  and,  in  that 
event  the  title  to  the  corporate  property  re- 
mains in  the  corporation  until  such  sale. 
The  whole  effect  of  such  a  decree  is  to  take 
the  custody,  control,  and  management  of  such 
corporation  out  of  the  bands  of  the  directors 


and  officers  of  the  corporation  and  place  the 
same  in  the  custody  and  under  the  control 
of  the  receiver,  to  be  managed  under  the 
orders  of  the  court  Louisville,  etc.,  R.  Co. 
V.  Cauble,  46  Ind.  277.  It  being  admitted 
that  the  Indianapolis  &  Cincinnati  Traction 
Company  was  in  the  hands  of  a  receiver  and 
that  Charles  Ij.  Henry  was  such  receiver,  and 
it  further  appearing  from  the  evidence  tliat 
the  car  which  collided  with  appellee's  wagon 
and  caused  the  injury  was  one  of  said  com- 
pany's cars  running  upon  Its  tracks,  we  think 
that  the  jury  was  warranted  in  Inferring 
that  the  car  was  being  operated  under  the 
control  and  management  of  said  receiver  and 
his  agents  and  servants. 

We  will  next  consider  the  evidence  bearing 
upon  the  question  of  contributory  negligence. 
Appellant  claims  that  the  undisputed  evi- 
dence shows  that  appellee,  being  in  a  place 
of  safety  immediately  before  the  collision, 
suddenly  and  without  warning  turned  upon 
the  tracks  directly  in  front  of  the  car  and 
in  such  close  proximity  as  to  make  It  im- 
possible for  those  in  charge  of  the  car  to  pre- 
vent the  collision  by  stopping  the  car  or  by 
taking  other  precautions.  It  appears  from 
the  evidence  that  the  Indianapolis  &  Cincin- 
nati Traction  Company  maintained  a  double 
track  on  the  extension  of  Prospect  Street  in 
the  city  of  IndlanapoUs,  which  is  a  street 
extending  east  and  west  and  that  the  south 
track  was  used*  by  cars  going  east  and  that 
the  north  track  was  used  by  cars  going  west 
It  also  appears  that  the  collision  occurred 
east  of  the  city  limits  at  a  point  where  the 
Belt  Railroad  maintained  a  viaduct  over  said 
street  supported  by  walls  on  each  side  there- 
of. There  was  also  testimony  tending  to 
prove  that  the  tracks  and  road  were  so  con- 
structed at  the  place  where  they  passed  under 
the  viaduct  that  a  person  using  a  wagon  or 
other  vehicle  could  not  drive  through  the 
viaduct  without:  entering  upon  the  tracks. 
The  conditions  thus  shown  to  exist  rendered 
the  operation  of  cars  dangerous  to  travelers 
on  the  highway  at  that  point 

[4]  Those  In  charge  of  electric  cars  ap- 
proaching this  point  were  hound  to  know 
that  persons  using  the  highway  with  wagons 
and  other  vehicles  had  a  right  to  pass 
through  such  viaduct  and  that  in  so  doing 
they  would  necessarily  enter  upon  the  tracks, 
and  thus  be  exposed  to  danger,  and  it  was 
their  duty  to  so  regulate  the  speed  of  cars 
approaching  this  point  as  not  to  expose  per- 
sons so  nstng  the  highway  to  unnecessary 
danger  and  to  use  such  care  and  caution  in 
the  general  management  and  operation  of  the 
cars  at  that  point,  as  was  required  by  the 
known  danger  to  which  other  travelers  on  the 
highway  were  exposed.  The  appellee  was 
traveling  on  said  highway  in  a  wagon  going 
west,  and  the  car  which  collided  with  his 
wagon  also  came  from  the  east  on  the  north 
track.  When  appellee  approached  and  enter- 
ed the  subway,  the  evidence  tends  to  show 
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that  he  was  on  the  south  side  of  the  high- 
way on  the  south  track,  and  that,  before  he 
emerged  from  beneath  the  viaduct,  he  saw 
a  car  coming  from  the  west  on  the  south 
track,  and  that,  for  the  purpose  of  getting 
out  of  the  way  of  the  car  going  east,  he 
turned  to  the  north  upon  the  north  track 
where  he  was  struck  by  an  interurban  car 
running  at  a  high  rate  of  speed  and  ap- 
proaching from  his  rear.  There  Is  evidence 
tending  to  show  that,  when  two  cars  are  side 
by  side  under  this  viaduct,  there  Is  no  place 
that  a  wagon  can  pass,  and  that  the  only  way 
In  which  a  driver  of  such  a  vehicle  can  escape 
from  one  of  the  tracks  at  that  point  Is  by 
going  upon  the  other.  There  was  evidence 
that  appellee  looked  back  along  the  track  at 
a  point  about  600  feet  east  of  the  viaduct  and 
saw  no  ear  approaching,  and  that  a  train  of 
cars  were  passing  over,  the  viaduct  making 
considerable  noise  which  might  have  prevent- 
ed, him  from  hearing  the  approach  of  the  car 
or  from  hearing  any  signals  of  such  ap- 
proach. There  was  a  conflict.  In  the  testi- 
mony, but  the  Jury  was  the  exclusive  Judge 
of  the  credibility  of  the  witnesses  and  of  the 
weight  of  the  evidence. 

[SI  The  Jury  was  clearly  warranted  In 
finding  that  appellant  was  negligent  in  oper- 
ating its  car  at  the  high  and  dangerous  rate 
of  speed  shown  by  the  evidence  as  It  ap- 
proached the  viaduct,  and  we  think  that  It 
was  also  warranted  In  finding  In  favor  of 
appellee  upon  the  question  of  hlB  contribu- 
tory negligence. 

[•J  Where  the  evidence  upon  the  question 
of  contributory  negligence  Is  of  such  a  char- 
acter that  one  man  of  ordinary  Intelligence 
and  honesty  might  draw  an  Inference  of  neg- 
ligence, and  another  of  equal  Intelligence  and 
honesty  might  draw  the  opposite  Inference, 
the  question  is  one  of  fact  for  the  Jury,  and 
its  finding  will  not  be  disturbed  on  appeal. 
Indianapolis,  etc.,  R.  Co.  v..  Marschke,  166 
Ind.  490,  77  N.  E.  945. 

[7]  It  Is  true  Oiat  appellee  did  not  look 
back  Immediately  before  he  turned  upon  the 
north  track,  bnt  It  must  be  borne  In  mind 
that  the  track  upon  which  the  car  was  being 
operated  was  laid  longitudinally  In  the  high- 
way upon  which  appellee  was  traveling,  so 
that  the  rule  in  respect  to  looldng  and  listen- 
ing, which  applies  to  travelers  upon  highways 
when  approaching  the  crossing  of  a  steam 
railway,  did  not  apply  in  all  its  strictness  to 
appellee.  Indianapolis,  etc..  Street  R.  Co.  t. 
Schmidt,  85  Ind.  App.  202,  71  N.  B.  663,  72 
N.  E.  478.  As  said  by  the  court  in  the  case 
of  Indianapolis,  etc.,  Street  R.  Co.  v.  Marsch- 
ke, supra:  "While  we  recognize  that  the 
right  of  the  company  la  superior  in  point  of 
precedence,  that  the  driver  should  not  ob- 
struct the  operation  of  the  cars,  and  that  a 
person  who  without  care  drives  along  the 
track  may  subject  himself  to  a  charge  of  con- 
tributory negligence,  yet  where,  as  here, 
there  was  an  excuse  for  driving  near  the 


track,  and  some  degree  of  care  exercised  in 
respect  to  looking  and  listening  a  short  time 
before  the  injury,  and  with  the  burden  rest- 
ing upon  appellant  to  show  contributory  neg- 
ligence, we  hold  that  It  is  not  error  to  submit 
the  question  to  the  Jury.  It  must  not  be  for- 
gotten that  a  person  driving  along  a  street 
railroad  track  in  broad  daylight  has  a  right, 
at  least  In  some  degree,  to  indulge  the  sup- 
position .that,  if  a  car  Is  approaching  from 
the  rear,  a  proper  lookout  is  being  maintain- 
ed thereon,  and  that  ordinary  care  not  to  in- 
jure him  wlU  be  exercised." 

The  appellant  has  saved  exceptions  to  the 
giving  of  certain  •  Instructions  by  the  court, 
and  also  to  the  refusal  of  the  court  to  give 
certain  instructions  tendered  by  appellant. 
It  would  unduly  extend  this  opinion  to  dis- 
cuss each  of  these  Instructions  separately. 
We  have  examined  the  instructions  given,  and 
are  of  the  ophilon  that  they  fully  and  fairly 
present  the  law  applicable  to  the  case.  The 
Instmctions  given  are  criticised  on  the  ground 
that  they  contain .  general  abstract  proposi- 
tions of  law,  and  that  they  are  not  so  framed 
as  to  apply  the  propositions  of  law  stated 
therein  directly  to  facts  which  the  evidence 
tends  to  prove. 

[I]  It  is  true  that  a  party  has  a  right  to 
have  the  Jury  instructed  definitely  and  spe- 
cifically as  to  the  law  applicable  to  the  facts 
which  the  evidence  tends  to  prove,  if  such 
instructions  are  properly  and  seasonably  re- 
quested and  are  within  the  issue;  and,  where 
evidence  is  offered  by  a  party  tending  to 
prove  a  state  of  facts  within  the  issues,  and 
he  claims  that  such  facts  are  proved,  be  is 
entitled  to  an  instruction  submitting  such 
hypothetical  State'  of  facts  to  the  Jury  and 
advising  them  as  to  the  law  applicable  to 
such  state  of  facts,  provided  they  find  such 
facts  to  be  established  by  the  evidence.  Car- 
penter V.  State,  43  Idd.  371. 

[I]  The  instructions  given  in  this  case 
are  not  open  to  the  eriticlsm  that  they  do 
not  apply  to  the  specific  evidence  introduced 
at  the  trial  in  all  of  Its  details.  It  Is  true 
that  the  instructions  given,  defining  the  care 
required  of  the  plaintiff,  and  the  precautions 
which  he  was  required  to  use  before  driving 
upon  the  tracks  of  the  defendant,  were  so 
worded  as  to  be  applicable  to  any  perscm  un- 
der like  conditiSns  and  circumstances;  but 
the  circumstances  and  conditions  referred  to 
in  the  Instructions  given  were  so  applicable  to 
the  state  of  facts  which  the  defendant  claim- 
ed the  evidence  established  in  respect  to  the 
conditions  and  circumstances  surrounding  the 
plalntltr  at  and  immediately  before  the  injury 
that  the  Jury  could  not  have  failed  to  make 
the  proper  application  of  the  law  to  the  facta 
which  the  evidence  tended  to  prove. 

The  instructions  refused  were  fully  cov- 
ered by  those  given.  Taken  as  a  whole,  the 
instructions  given  were  as  favorable  to  ap- 
pellant as  he  had  a  right  to  ask,  and  we  are 
of  the  opinion  ttiat  the  Jury  could  not  hate 
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failed  to  nnflerstana  the  law  applicable  to  the 
case,  and  tbat  It  was  not  in  any  way  misled 
by  the  Instrnctlons  given. 
Judgment  affirmed. 

(«T  Ind.  App.  MS) 

TODD  T.  HOWELL  et  aL    (No.  6,985.) 

(Appellate  Gonrt  of  Indiana,   Division  Na  1. 

May  23,  1911.) 

1.  Mecharics'    LiEire    (|    86*)— Bights    of 

CONTBACTOBa. 

A  contractor  aa  sacb  ia  not  entitled  to  a 
mechanic's  lien  nnder  mechanics'  lien  law 
(Bums'  Ann.  St  1908,  |  8296)  which  does  not 
include  contractors  and  subcontractor*. 

lEH.  Note.— For  other  cases,  see  Mechanics' 
Liens,  cent  Die  |  U7;   Dec.  Dig.  i  86.*] 

2.  CUSTOMS    AND    TTBAOnS   (i   12*)— C0NBTBT70- 

Tioir  or  OoNTBACTs. 

Parties  presumptively  contract  with  refer- 
ence to  the  generally  known  usages  of  the 
bnainesa  or  trade  involved,  and  particular  terms 
most  be  given  the  meaning  acquired  in  such 
business  by  common  usage,  unless  by  express 
words  such  osage  is  excluded  or  is  inconsistent 
with  the  contract 

VBjA.  Note. — ^For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  8f  23,  24;  Dec.  Dig.  {  12.*] 
S.  Customs  and  ntAQis  (|  IB*)— Oonstkuo- 

noN— GeneraIi  ard  Lboai.  ubaoes— E>vi- 

DKRCX. 

A  general  custom  is  a  part  of  the  existing 
law  and  will  be  considered  In  constming  con- 
tiacts  without  proof  thereof,  bnt  a  local  usage 
mast  be  proved  by  evidence  which  will  not 
modify  a  written  contract  but  which  will  mere- 
ly give  effect  to  its  provisions  by  making  in- 
telligible tluit  which  is  ambiguous  in  the  ab- 
sence of  proof. 

[Bd.  Note. — For  other  cases,  see  Cnstoms  and 
Usages,  Cent.  Dig.  §S  30-^ ;   Dec.  Dig.  {  15.*] 

4.  CvertouB  ard   Usaoes   (|  15*>— VASXiNa 

(30RTBACTB. 

Where  a  written  contract  reouired  a  con- 
tractor to  do  all  the  carpenter  work  on  a  build- 
ing in  a  workmanlike  manner  according  to  spec- 
ifications, describing  the  kind  of  materials 
without  designating  the  same  as  new,  or  pro- 
viding that  secondhand  materials  shall  be  Med, 
and  providing  for  the  making  of  a  large  win- 
dow sash  specified  hy  the  architect,  and  requir- 
ing the  owner  to  furnish  the  materials,  evi- 
dence of  common  usage  in  the  vicinitv  to  fur- 
nish new  material  and  mill-made  sash,  where 
not  otherwise  specified,  was  competent  to  aid 
in  constming  the  contract  without  modifying  it. 
FBd.  Note. — For  other  cases,  see  Oistoms  and 
Usages,  Cent  Dig.  U  30-33;   Dec.  Dig.  |  15.*] 

5.  £/ViDERCE    (i    457*)- Parol    Btidknce  — 
Vabtino  Contbactb. 

A  written  contract  for  the  carpenter  work 
in  a  building  according  to  specifications  arrang- 
ing topics  under  headings  Carpentry  and  tim- 
bers" followed  by  the  topics  "roof,"  "wall 
plates,"  "ceilings,'^  described  as  "steel  ceilings," 
"floor,^  "partition  ceiled,"  "plastering,"  follow- 


ed by  other  topics  clearly  belonging  to  car- 
pentiT.  la  ambignona,  and  parol  evidence  is  ad- 
missible to  show  that  putting  in  the  steel  ceil- 
ing is  not  carpentry,  bnt  is  extra  work  for 
wiiich  the  contractor  is  entitled  to  recover. 

[EU.   Note.— For   other   cases,   see    Dvidence, 
Cent  Dig.  H  2104,  2107,  2108;    Dec.  Dig.  | 
457.*] 
&  MECRAincs'  Lnirs  A  310*)— Buildirg  Cor- 

TKACTS— ReCOTXBT— ATTOBRST'8  FbXS. 

Where  a  contractor  is  entitled  only  to  a 
personal  judgment  against  the  owner  and  not 


to  a  lien,  it  b  error  to  render  Judgment  for 
attorney's  fees  allowable  only  on  enforcing  • 
lien. 

[E2d.  Note.— For  other  cases,  see  Mechanic^ 
Liens,  Cent  Dig.  I  662;  Dec.  Dig.  i  310.*] 

Appeal  from  Circuit  Court,  Tipton  Coun- 
ty ;  Jesse  B.  Coleman,  Judge. 

Action  by  John  W.  Howell  and  another 
against  Ezra  N.  Todd.  From  a  Judgment  for 
plaintiffs,  defendant  appeals.  Reversed  In 
part,  and  conditionally  affirmed  in  part 

Oifford  &  Gifford,  for  appellant  BTeqr 
A.  Mock,  for  appellees. 

FELT,  P.  J.  The  record  discloses  that  ap- 
pelleea  entered  Into  a  written  contract  with 
appellant  to  do  all  the  carpenter  work  on  a 
certain  livery  bam  and  opera  house  for  $370, 
In  accordance  with  the  plans  and  spedflca- 
tions  therefor.  The  court  found  for  appellees 
In  the  sum  of  $130.02  and  for  $50  attorney's 
fees,  and  for  foredoeure  of  a  mechanic's 
Hen  against  aK)eUant'8  real  estate.  Appel- 
lant assigns  as  error  the  OTerruling  of  bis 
motion  for  a  new  trial,  and  that  the  court 
erred  In  his  conclusions  of  law  stated  upon 
the  special  finding  of  facts.  The  motion  for 
a  new  trial,  among  numerous  reasons  assign- 
ed, alleges  that  the  decision  of  the  court  is 
contrary  to  law  and  not  sustained  by  suffi- 
cient evidence. 

[1]  The  appellees  are  contractors,  and  as 
such  are  not  entitled  to  a  mechanic's  lien,  as 
It  has  been  held  that  the  title  of  the  act, 
under  which  the  mechanic's  lien  laws  (Bums' 
Ann.  St  1008,  {  8295)  were  enacted,  by  vir- 
tue of  which  they  assert  their  lien,  does  not 
include  or  apply  to  contractors  and  subcon- 
tractors.    Indianapolis,  etc..  Traction  Co.  v. 

Brennan  (1910)  174  Ind. ,  87  N.  E.  216,  30 

L.  B.  A.  (N.  S.)  86;  Id.  (Sup.)  00  N.  B.  66; 
C,  a,  O.  &  St  L.  By.  Co.  T.  De  Frees,  173 
Ind.  717,  87  N.  B.  722;  Fleming  et  aL  v. 
Greener  et  al.,  178  Ind.  260,  87  N.  B.  719, 
90  N.  B.  72;  Eorbly,  Bee,  et  al.  t.  Loomls 
et  al.,  172  Ind.  352,  88  N.  B.  698.  The  mo- 
tion for  a  new  trial  challenges  the  correct- 
ness of  the  trial  court's  rulings  In  the  ad- 
mission of  certain  testimony  relative  to  the 
kind  of  material  to  be  furnished,  and  certain 
alleged  usages  or  customs  of  trade  In  the 
carpenter  business  In  the  vicinity  of  Wind- 
fall, Ind.,  where  the  buildings  In  question 
were  erected. 

The  appellees,  by  their  contract,  obligated 
themselves  to  do  all  the  carpenter  work  In  a 
good  and  sufficient  worlunanlike  manner,  and 
according  to  the  plans  and  spedflcations 
made  by  one  John  Holllngsworth,  architect 
The  appellant  was  to  furnish  all  the  mate, 
rial,  and  the  specifications  described  the  kind 
to  be  used,  but  did  not  designate  it  as  new, 
or  provide  that  any  old  or  secondhand  mate- 
rial should  be  used.  Appellant  fumlsbed 
certain  old  and  secondhand  material,  and 
appellees  used  same  in  constructing  the  bnlld- 
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Ing,  and  upon  the  trial  made  a  claim  for  ex- 
tra work  on  that  account.  The  court  permit- 
ted testimony  to  be  Introduced,  over  appel- 
lant's objection,  to  show  that  it  was  the 
usage  or  custom  In  that  vicinity  to  use  new 
material  only  unless  the  contract  specified 
otherwise.  A  controversy  also  arose  over  the 
making  of  a  certain  large  window  sash,  spec- 
ified by  the  architect,  and  made  by  appel- 
lees, for  which  they  claimed  extra  pay.  The 
court  heard  testimony,  over  appellant's  ob- 
jection, tending  to  show  that  th'e  custom  was, 
under  such  specifications,  to  have  all  sash 
furnished  from  the  mill  ready  made,  unless 
otherwise  specified.  Appellant  objected  on 
the  ground  that,  under  Uie  contract,  appellees 
were  required  to  use  any  material  furnished, 
regardless  of  any  custom  or  usage,  and  that 
the  contract  required  them  to  do  all  work 
performed  by  them,  and  they  were  not  enti- 
°  tied  to  prove  a  custom  or  usage  to  determine 
what  the  contract  required  of  them. 

fiiVldence  cannot  be  heard  to  vary  or  con- 
tradict the  terms  of  an  express  contract, 
[2]  but  where  parties  enter  Into  a  contract 
with  reference  to  a  particular  basiness  or 
trader  they  are  presumed  to  have  contract- 
ed with  reference  to  the  generally  known 
usages  of  that  business  or  trade,  and  their 
contracts  are  to  be  interpreted  consistently 
with  such  usage.  Peculiar  expressions  or 
terms  are  to  be  given  the  meaning  which 
they  have  acquired  in  such  business  by  com- 
mon usage,  unless,  by  the  expraas  terms  of 
the  contract,  such  nsage  Is  excluded,  or  is 
inconsistent  with  the  contract.  [3}  Where 
a  custom  is  general  and  of  universal  prev- 
alence, it  becomes  a  part  of  the  existing 
law  and  is  to  be  considered  without  proof; 
but  where  the  usage  is  local,  or  of  limited 
application,  it  Is  a  question  of  fttct,  to  be 
proved  by  the  evidence,  not  to  change  or 
modify  the  contract,  but  to  give  effect  to  its 
provisions,  by  thus  making  clear  and  intel- 
ligible that  which  is  ambiguous  in  the  ab- 
sence of  such  proof.  Rastetter  v.  Reynolds, 
leo  Ind.  133,  136,  66  N.  B.  612;  Everitt. 
Seedman,  v.  Ind.  Paper  Go.,  2S  Ind.  App. 
287,  57  N.  B.  281 ;  Iieiter  et  aL  t.  Emmons, 
20  Ind.  App.  22,  25,  60  N.  B.  40;  Thompson 
T.  HamUton,  12  Pick.  (Mass.)  426,  28  Am. 
Dec.  610,  621;  Conner  t.  Oitisens'  St  R.  R. 
Co^  146  Ind.  430,  442,  45  N.  B.  662 :  Patter- 
son T.  Crowther  et  aU  70  Md.  124,  16  AtL 
531. 

[4]  The  court  committed  no  error  by  ad- 
mitting testimony  showing  that  It  was  the 
common  nsage  in  that  vicinity,  under  similar 
specifications,  to  furnish  new  material,  and 
mlU-made  sash,  where  not  otherwise  sped- 
fled. 

[6]  A  farther  and  somewhat  similar  ques- 
tion arose  as  to  whether  steel  ceiling  was 
Included  in  the  carpenter  work.  The  am- 
biguity on  this  question  arises  from  the  pe- 
culiar provisions,  or  irregular  order  of  ar- 


rangement of  the  several  topics  liL.the  spec- 
ifications. Following  the  heading  of  "car- 
pentry and  timbers"  are  those  of  "roof  and 
"wall  plates,"  and  then  "ceilings,"  which  ara 
described  as  "steel  ceilings."  Immediately 
following  the  latter  are  the  topics  "floor" 
and  "partition  celled,"  and  then  "plaster* 
Ing."  Following  "plastering"  are  seven  oth- 
er topics  which  clearly  belong  to  carpentry. 
There  are  no  general  headings  followed  by 
subheads,  and  as  it  Is  clear  that  "plaster- 
ing" Is  not  included  in  the  carpenter  work, 
it  is  at  least  doubtful  whether  "steel  ceil- 
ings" was  Intended  by  the  architect  to  b« 
so  included,  or  whether  It,  like  the  plaster- 
ing, was  sandwiched  In  between  other  topics 
belonging  to  the  carpenter  work.  .With  this 
ambiguity  In  the  specifications,  from  which 
the  carpenter  work  Is  to  be  determined,  we 
cannot  say  that  the  trial  court  erred  In  ad- 
mitting testimony  showing  that  the  work 
of  putting  on  the  steel  celling  was  extra, 
and  in  allowing  appellees  therafor. 

[I]  The  penonal  judgment  Is  not  errone- 
ous, except  as  to  the  $50  Included  therein 
as  attorney's  fees,  which  amount.  In  the 
court's  ^dlng  of  facts,  is  clearly  separated 
from  the  $130.02  due  for  carpenter  work. 
As  the  Hen  cannot  be  sustained,  the  attor- 
ney's fee  cannot  be  Justified. 

It  is  therefore  ordered  that  the  Judgment 
of  foreclosure  be  reversed ;  that  the  personal 
judgment  below  be  aflSrmed,  If  wltbln  60 
days  appellees  shall  enter  a  remittitur  for 
$50,  as  of  the  date  of  the  original  judgment 
Otherwise  the  judgment  is  reveraed,  with 
InstmctionB  to  the  trial  court  to  sustain 
appellant's  motion  for  a  new  trial,  and  for 
further  proceedings  In  accordance  with  this 
opinion. 


(«r  IdO.  App.  C7) 
INDIANAPOLIS  ft  C.  TRA^TTTON  00.  t.  AR- 
LINGTON TELEPHONE  CO. 
(No.   7,237.) 
(Appellate  Coart  of   Indiana,  Division  No,  S. 
May  23,  1011.) 

1.  Appcai.  and  E^bob  (I  1040*)— DranrsBBB 
TO  CoifPLAjNT— RuLiiros— Matesialitt. 

The  overruling  of  a  demurrer  to  a  com- 
plaint la  immaterlu,  and  will  not  be  reviewed 
on  appeal  where  the  trial  court  finds  the  facts 
and  states  conclasions  of  law  thereon,  as  an  ex- 
ception to  such  conclusions  presents  the  sama 
questions. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Dec.  Dig.  i  1040.*] 

2.  Tbiai.  (I  405*)'-OBjacnoNS  ard  Bzoep- 

TIOHS  —  CONCLUSIOHS    0»    liAW  —  BrFBCX   0» 
EXCCPTIOItB. 

An  exception  to  the  conclasions  of  Jaw  ad- 
mits that  the  facts  have  been  fully  and  proper- 
ly found  for  the  purpose*  of  exception. 

TBd.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  I  405.*] 

3.  Licenses  {|  68*)— Telephowb  Wibes— EH- 
ECUTED  License— Revocation. 

Where  plaintiff  telephone  company  acquired 
the  r>8^ht  to  erect  poles  and  string  its  wires  over 
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certain  private  land,  it  tliereby  acquired  a 
license  to  bo  use  the  land,  and,  the  poles  and 
wires  harine  been  constructed  by  expenditure  of 
money  and  labor,  the  license,  tnough  by  parol, 
became  executed,  and  was  irrevocable. 

[Ed.  Note.— For  other  cases,  see  Ucensea, 
Cent.  Dig.  i  119;  Dec.  Dig.  |  68.*] 

4.  Basemknts  (S  22*)— Convbtancb  of  Sebt- 

IKNT  Estate— Effbct. 

Where  a  landowner  gave  a  parol  license  au- 
thorizing plaintiff  telephone  company  to  main- 
tain poles  and  wires  over  her  land,  and  the  li- 
cense so  given  became  executed  and  irrevocable, 
and  plaintiff's  use  was  open  and  obvious  at  the 
time  the  land  was  sold  ty  defendant  for  an  in- 
terurban  right  of  way,  defendant  acquired  its 
nght  of  way  subject  to  the  burden  of  plaintiffs 
easement  under  the  rule  that  an  easement  ap- 
purtenant to  real  estate  passes  with  the  grant 
and  becomes  a  burden  on  the  servient  estate  in 
the  bands  of  subsequent  owners. 

[Ed.  Note. — For  other  cases,  see  ESasements, 
Cent.  Dig.  I  60;  Dec  Dig.  §  22.*] 

5.  TBLBOaAPHB     AND    TELEPHONES     ({     13*)— 

Right  or  Wat  —  Siaseicbnt  —  Charge  of 

Wires— Expense. 

Where  plaintiff  telephone  company  had  ac- 
quired a  right  to  maintain  its  poles  and  wires 
over  certain  private  property,  thereafter  con- 
veyed to  defendant  for  a  right  of  way  for  an  in- 
teriirban  railroad,  and  the  maintenance  of  de- 
fendant's high  voltage  wires  along  such  right  of 
way  necessitated  the  removal  of  plaintitTs  tele- 
.phone  wires  from  poles  and  placing  them  in  an 
underground  conduit  across  auch  right  of  way 
and  the  right  of  way  of  an  adjoining  railroad 
company,  defendant  was  liable  to  plaintiff  for 
the  reasonable  cost  of  such  changes. 

[Bd.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  §  13.»] 

Appeal  from  Circuit  Court,  Bash  County; 
W.  M.  Sparks,  Judga 

Action  by  the  Arlington  Telephone  Com- 
pany against  the  Indianapolis  &  Cincinnati 
Traction  Company.  From  a  Judgment  for 
plalntitr,  defendant  appeals.    Affirmed. 

Si&ltb,  Cambem  &  Sniltb,  for  appellant 
Douglass  Morris,  for  appellee. 

ADAMS,  J.  Action  by  appellee  against 
appellant  to  recover  damages  accruing  on  ac- 
count of  being  compelled  to  reconstruct  its 
telephone  lines  across  appellant's  right  of 
way.  Tbe  complaint  was  in  one  paragraph, 
to  which  a  demurrer  for  want  of  sufficient 
facts  was  overruled,  and  the  cause  was  put 
at  Issue  by  general  denial.  Tbe  evidence 
was  heard  by  tbe  court,  and  upon  request  of 
both  appellee  and  appellant  the  court  made 
a  special  finding  of  facts,  and  stated  its  con- 
clusions of  law  thereon.  Appellant  excepted 
to  tbe  conclusions  of  law,  motion  for  a  new 
trial  was  overruled,  and  judgment  rendered 
iipou  tbe  special  finding  in  favor  of  appellee. 
The  errors  assigned  and  relied  upon  for  re- 
versal are:  (1)  Error  of  the  court  in  over- 
ruling tbe  demurrer  to  the  amended  com- 
plaint. (2)  Error  of  the  court  in  stating  Its 
conclusions  of  law.  (3)  Error  of  tbe  court 
In  overruling  appellant's  motion  for  a  new 
trial. 

[1]  It  Is  unnecessary  to  separately  consid- 
er the  first  specification  of  error.     The  rule 


Is  well  settled  by  tbe  decisions  of  the  Su- 
preme and  this  court  that  the  overruling  of 
a  demurrer  to  a  complaint  Is  not  material  in 
an  action  where  the  court  finds  the  facts, 
and  states  coBcIusions  of  law  thereon.  In 
such  case,  an  exception  to  the  conclusions 
of  law  presents  the  same  questions  as  those 
arising  on  demurrer  to  tbe  complaint.  Fry 
V.  Hare  (1906)  166  Ind.  417,  77  N.  B.  803; 
Board  T.  Wolff  (1905)  166  Ind.  328,  76  N. 
Ei.  247;  Boss  v.  Van  Natta  (1005)  164  Ind. 
657,  74  N.  E.  10;  CkMdwine  v.  Cadwallader 
(1902)  158  Ind.  202,  61  N.  E.  939 ;  Woodward 
V.  Mitchell  (1896)  140  Ind.  406,  39  N.  E. 
437;  Eisman  v.  Wbalen  (1907)  89  Ind.  App. 
350,  79  N.  B.  514,  1072;  Chicago,  ete,  R. 
Co.  V.  Tawger  (1900)  24  Ind.  App.  460,  60 
N.  E.  50. 

[2]  It  Is  also  tbe  settled  law  of  tbls  state 
tbat  an  exception  to  the  condosions  of  4aw 
admits  tbat  tbe  facts  have  been  fully  and 
correctly  found  for  tiie  purposes  of  tbe  ex- 
ception. National  State  Bank  v.  Sanford 
Co.,  157  Ind.  10,  60  N.  E.  699;  Blair  v. 
Curry,  150  Ind.  99,  46  N.  E.  672,  49  N.  E. 
908;  City  of  Indianapolis  t.  Board,  28  Ind. 
App.  319,  62  N.  B.  715  ;  Ladd  v.  Kuhn,  27 
Ind.  App.  535,  61  N.  E.  747;  Austin  Mfg.  Co. 
V.  Smltbfleld  Townslilp,  21  Ind.  App.  609,  52 
N.  B.  1011. 

[3]  The  court  found  tbe  facts  to  be  sub- 
stantially as  follows:  The  appellee,  tbe 
Arlington  Telephone  Company,  is  a  corpora- 
tion, organized  and  in  operation  In  1902, 
with  its  office  in  the  unincorporated  village 
of  Arlington,  Rush  county,  Ind.;  that  Main 
street  in  the  village  of  Arlington  runs  north 
and  south;  tbat  the  right  of  way  of  tbe 
Cincinnati,  Hamilton  &  Dayton  Railway 
from  tbe  east  -side  of  said,  village  extendis 
slightly  north  of  west  through  the  same; 
that  north  of'  tbe  Cincinnati,  Hamilton  tc 
Dayton  right  of  way,  a  highway,  known  as 
Phillips'  alley,  extends  west  from  Main 
street  for  a  distance  of  165  feet,  where  it 
opens  into  another  highway  known  as  tbe 
north  and  south  alley,  which  extends  north 
one  block,  and  opens  into  a  street  extend- 
ing east  and  west;  that  said  north  and 
south  alley  was  not,  and  never  bad  been, 
opened  for  travel  south  of  tbe  point  where 
it  Joins  Phillips'  all^;  tbat  the  real  estate 
west  of  Main  street,  south  of  Phillips'  alley, 
and  north  of  tbe  Cincinnati,  Hamilton  ft  Day- 
ton right  of  way  was  owned  by  one  Rebec- 
ca Sampson,  and  was  unimproved,  except 
a  store  building  was  located  on  the  east  60 
feet  thereof;  tbat  tbe  west  part  was  un- 
Inciosed  and  unimproved,  and  had  been  In 
such  condition  for  40  years;  tbat  tbe  ap- 
pellee In  1902  acquired  the  right  from  Mrs. 
Sampson  to  erect  a  telephone  pole  near  the 
west  end  of  said  real  estate,  and  near  the 
south  line  thereof;  tbat,  pursuant  to  said 
right,  tbe  appellant  erected  a  pole  which 
remained  at  that  place,  and  was  used  by  ap- 
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pellant  until  the  latter  part  of  December, 
1004,  when  the  plaintiff's  wires  were  placed 
undeEgroimd,  and  another  pole  erected  In 
the  north  and  south  alley,  near  the  east 
line  thereof,  and  Immediately  north  of  Phil- 
lips' alley;  that  In  1902  appellant  had 
strong  28  telephone  wires  on  the  pole  lo- 
cated on  the  property  of  Mrs.  Sfimtwon,  and 
by  means  of  said  wires  was  glTlng  telephone 
service  to  more  than  56  patrons  of  said  com- 
pany ;  that  said  wires  at  the  point  of  inter- 
section with  appellant's  right  of  way  were 
25  feet  high;  that  appellant  is  a  corpora- 
tlon,  organized  in  1903,  authorized  to  con- 
struct an  tnterarban  railway  from  the  city 
of  Indianapolis  to  tlie  city  of  RnshvUle, 
through  the  Tillage  of  Arlington,  and  to 
use  electricity  as  its  sole  motive  power; 
that  the  right  of  way  of  the  appellant  is  66 
feet  wide,  and  through  the  village  of  Ar- 
lington lies  immediately  north  of  the  right 
of  way  of  the  Cincinnati,  Hamilton  &  Day- 
ton Railway  CJompany;  that  appellant  in 
June,  1903,  acquired  by  purchase  from  Mrs. 
Sampson  the  vacant  property  upon  which 
the  telephone  pole  hereinbefore  mentioned 
was  located  as  a  part  of  its  right  of  way; 
that  appellant  erected  poles  along  said  right 
of  way  on  which  it  suspended  its  trolley 
wires,  and  also  erected  poles  on  which  It 
fastened  its  high  tension  wires,  for  the  pur- 
pose of  transmitting  electricity  at  a  high 
voltage,  to  wit,  33,000  volts,  for  the  pro- 
pelling of  its  cars;  that  on  November  25, 
1904,  there  were  six  of  said  high-tension 
wires  on  said  poles,  the  highest  of  which  at 
the  point  of  intersection  with  appellee's 
telephone  wires  was  32  feet  above  the 
ground ;  that  on  said  day  appellant  notified 
the  appellee  in.  writing  that  It  intended  to 
put  up  trolley  and  other  wires  "over  and 
across  the  highway  at  Arlington,  along 
which  you  are  now,  as  we  understand,  main- 
taining a  telephone  line,"  also  stating  that 
it  will  be  necessary  for  the  appellee  to  ad- 
Just  the  height  of  its  wires  so  that  the 
same  will  not  come  in  contact  with  appel- 
lant's wires,  and  saying  further:  "This 
you  can  do  by  setting  a  high  pole  on  each 
side  of  our  right  of  way  and  running  your 
wires  above  our  wires,  or  you  may  run  a 
lead  covered  cable  under  our  tracks,  from 
one  side  of  the  right  of  way  to  the  other. 
The  latter,  we  understand,  is  more  desirable 
for  telephone  purposes,  so  as  to  avoid  all 
interference  from  electric  current  on  our 
line.  It  will  be  desirable  both  for  you  and 
for  us  that  you  attend  to  this  matter 
promptly  as  tJie  electric  current  will  be 
turned  Into  our  lines  in  a  short  time.  If 
you  desire  to  put  a  lead  covered  cable  under 
the  right  of  way,  and  will  notify  us,  we  will 
execute  to  you  a  written  license  authorizing 
the  same."  On  November  29,  1904,  the  ap- 
pellee replied  to  this  notice,  saying:  "We 
will  comply  with  your  demands  to  change 
our  telephones  wires,  to  prevent  Interfer- 
ence with  your  wires,  but  in  doing  so  the 


Arlington  Telephone  Company  waives  no 
right  to  damage  from  your  company,  and 
further  states  that  it  will  look  to  you  for 
compensation  for  all  expenses  required  In 
making  the  change."  Within  the  next  40 
days,  the  appellee  did  encase  its  wires  in 
a  lead  cable,  and  placed  the  same  under^ 
ground  across  the  right  of  way  of  the  ap- 
pellant, and  extended  said  cable  under  the 
right  of  way  of  the  Cincinnati,  Hamilton  & 
Dayton  Railway  Company;  that  the  value 
of  the  time,  labor,  and  material  required  to 
make  such  change  was  $199;  that  It  was 
necessary  for  the  appellee  either  to  place 
said  wires  underground  or  elevate  them 
above  the  high-tension  wires  of  appellant; 
and  that  to  have  placed  the  telephone  wires 
above  said  high-tension  wires  would  prob- 
ably have  endangered  the  lives  and  prop- 
erty of  the  patrons  of  appellee,  and  that 
the  cost  of  changing  said  wires  by  suspend- 
ing the  same  above  the  high-tension  wire^ 
and  maintaining  them  in  a  reasonably  safe 
condition  suspended  from  poles,  would  have 
been  more  than  $200;  that  the  appellant 
prior  to  this  time  had  duly  obtained  from 
the  board  of  commissioners  of  Rush  connty, 
Ind,  the  right  to  construct  and  maintain  its 
railway  tracks  in  and  across  the  highways 
in  said  county;  that  the  cost  of  placing 
appellee's  vires  under  appellant's  right  of 
way  in  the  manner  the  same  was  done  from 
a  pole  on  each  side  of  said  right  of  way, 
and  run  np  said  pole  to  a  height  of  25  feet, 
would  be  $70;  tiiat  appellee  had  not  pre- 
vious to  the  time  appellant  acquired  its  right 
of  way  through  the  village  of  Arlington  any 
easement  in  real  estate  upon  which  to  erect 
telephone  poles  south  of  Phillips'  alley, 
and  said  north  and  south  alley,  and  north  of 
the  right  of  way  of  the  Cincinnati,  Hamil- 
ton &  Dayton  Railway  Company,  except 
that  acquired  from  Mrs.  Sampson,  at  a 
point  163  feet  west  of  Main  street,  and 
did  not  afterwards  acquire  any  right  within 
said  territory  to  erect  poles;  that  appel- 
lant never  offered  appellee  permission  to 
erect  and  maintain  pojes  on  its  right  of  way, 
and  that  if  appellee  had  placed  its  wires  un- 
der appellant's  right  of  way,  and  over  the 
Cincinnati,  Hamilton  &  Dayton  right  of  way, 
it  would  have  been  necessary  to  carry  the 
cable  on  the  south  side  of  appellant's  right 
of  way  up  a  pole  for  a  distance  of  25  feet, 
and  the  pole  so  carrying  said  extended  cable 
would  haxe  to  be  securely  anchored  from 
the  north;  that  appellee  never  acquired, 
nor  did  appellant  ever  offer,  any  right  to 
set  anchors  within  its  right  of  way,  and 
that  it  would  have  been  impracticable  to 
have  anchored  a  telephone  pole  set  on  the 
south  side  of  the  right  of  way  to  an  anchor 
placed  on  the  north  side  of  said  right  of 
way;  that  appellant  has  never  paid  any 
part  of  the  expense  of  making  said  change. 
The  court  found  that  the  appellant  had 
acquired  from  the  board  of  commissioners 
of  Rush  couuty  the  right  to  construct  and 
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luiintain  its  railroad  trades  la  and  across 
the  highways  In  said  county.  In  view  of 
this  grant,  the  appellant  insists  that  the 
interurban  company  has  priority  of  right 
over  a  telephone  company  in  the  highways 
and  In  the  streets  and  alleys  of  the  unincor- 
porated towns  In  Bush  county,  and  can 
only  be  held  liable  to  the  appellee  for  dam- 
ages unnecessarily  or  negligently  Inflicted. 
Xeither  the  proposition  urged,  nor  the  au- 
thorities cited  can  be  considered  in  the  de- 
termination of  this  case.  The  record  before 
us  does  not  require  or  call  for  a  decision 
upon  the  conflicting  rights  of  an  interurban 
railroad  company  and  a  telephone  company 
In  the  use  of  highways,  streets, 'and  alleys. 
It  affirmatively  appears  from  the  facts 
found  that  the  pole  and  wires  of  appellee  were 
located  upon  private  property,  and  not  upon 
any  public  highway,  street,  or  alley.  The 
court  also  found  that  in  1902  the  appellee 
acquired  the  right  to  erect  a  pole  upon  the 
real  estate  of  Mrs.  Sampson.  The  finding 
does  not  show  how  this  right  was  acquired, 
but  assuming  that  it  was  by  a  mere  parol 
license,  even  this  slender  right,  after  the 
appellee  had  expended  money  and  labor  in 
the  erection  of  the  pole,  became  an  executed 
license  and  irrevocable.  It  has  been  fre- 
quently held  in  this  state  that  an  executed 
license,  the  execution  of  which  required  the 
expenditure  of  money  and  labor,'  is  regarded 
in  equity  as  an  executed  agreement  for  a 
valuable  consideration,  and,  although  a  parol 
license  for  the  use  and  occupation  of  real 
estate,  it  is  irrevocable.  Ferguson  ▼.  Spen- 
cer, 127  Ind.  ee,  25  N.  B.  1035;  Nowlln  ▼. 
Whipple,  120  Ind.  596,  22  N.  E.  060,  6  K  B. 
A.  158;  Joseph  t.  WUd,  140  Ind.  249,  253, 
46  N.  B.  407;  Town  of  New  Castle  v.  liSke 
Erie,  etc.,  R.  Co.,  155  Ind.  18,  26,  57  N.  E. 
510;  Oster  ▼.  Broe,  161  Ind.  113,  64  N.  B. 
918;  Ronsh  v.  Koush,  154  Ind.  662,  570,  65 
N.  E.  1017;  Buck  v.  Poster,  147  Ind.  530, 
532,  46  N.  E.  920,  62  Am.  St.  Rep.  427; 
Knoll  T.  Baker,  84  Ind.  App.  124,  72  N.  B. 
480;  Rerick  v.  Kern,  14  Serg.  A  B.  (Pa.)  267, 
16  Am.  Dec.  497;  Messlck  ▼.  Midland  By. 
Co.,  128  Ind.  81,  82,  83,  27  N.  B.  419. 

[4]  When  the  license  became  executed, 
Mrs.  Sampson  could  not  revoke  It,  and  when 
the  real  estate  upon  which  the  pole  stood 
was  conveyed  to  the  appellant,  with  notice, 
the  real  estate  was  taken  over  with  its 
burden.  The  location  and  obvious  character 
of  the  telephone  pole  on  appellant's  newly 
acquired  right  of  way  was  sufficient  to  put 
the  appellant  upon  inquiry,  which  in  this 
case  would  amount  to  notice  of  the  ease- 
ment Hodgson  v.  Jeffries,  52  Ind.  334, 
."Ml;  Paul  V.  Connorsvllle,  etc.,  R.  R.  Co., 
•51  Ind.  527.  An  easement  appurtenant  to 
real  estate  passes  with  the  grant,  and  be- 
comes a  burden  upon  the  servient  estate  In 
the  hands  of  the  subsequent  owners.  Rob- 
inson V.  Thrailkill,  110  Ind.  117,  120,  10  N. 


E.  647;  Nowlln  ▼.  WUpple,  120  Ind.  09Q, 
22  N.  E.  668,  6  L.  R.  A.  159;  Steinke  ▼. 
Bentley,  6  Ind.  App.  663,  34  N.  E.  97. 

[6]  It  wiU  therefore  be  seen  that  the 
rights  of  the  appellee  in  the  real  estate  ac- 
quired by  the  appellant  for  its  right  of  way ' 
were  not  affected  by  the  purchase,  and  that 
appellee  could  not  be  required  to  remove  or 
change  its  pole  and  wires  from  said  right 
of  way,  without  being  compensated  for  the 
expense  made  necessary  by  such  change. 
When  the  appellee  constructed  its  railroad, 
and  strung  its  high-tension  wires,  on  ac- 
count of  ttte  dangerous  character  of  such 
wires.  It  became  necessary  for  the  telephone 
wires  to  be  either  elevated  or  run  under- 
ground across  said  right  of  way.  The  ap- 
pellant ordered  the  appellee  to  change  its 
pole  and  wires,  and  suggested  the  under- 
ground method  as  being  the  most  approved 
and  safest  Appellee  consented  to  make 
the  change,  but  reserved  its  right  to  collect 
damages  for  the  expenses  Incurred.  The 
wires  were  encased  in  a  lead  cable,  and  run 
under  the  tracks  of  the  appellant,  and  alsc: 
under  the  tracks  of  the  Cincinnati,  Hamilton 
&  Dayton  Company,  immediately  south  of 
appellant's  right  of  way.  The  court  found 
that  this  was  not  only  the  best  method,  but 
the  cheapest,  and  that  it  was  impracticable 
to  run  said  wires  underground  across  ap- 
pellant's right  of  way,  and  overhead  across 
the  right  of  way  of  the  Cincinnati,  Hamil- 
ton  ft   Dayton   Company. 

The  court  also  found  that  the  cost  of  mak- 
ing the  change  required  by  the  appellant 
was  $190,  and  that  plaintiff  was  damaged 
in  said  amount.  From  the  facts  found  the 
court  stated,  as  a  conclusion  of  law,  that 
the  appellee  was  entitled  to  recover  from 
appellant  the  sum  of  $199  and  costs. 

There  was  no  error  In  this  conclusion  of 
law.  The  evidence  not  being  In  the  record, 
it  does  not  appear  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new 
trial. 

The  Judgment  is  affirmed. 

(SO  la  S38) 

PEOPLE  ▼.  COTTON. 

(Supreme  Court  of  Illtnois.     April  19,  1911. 

Behearing  Denied  June  9,  1911.) 

1.  Indictment  and  Infobmation  (J  llO*)— 

FOBOERT. 

An  indictment  which  follows  the  laneuam 
of  the  statute,  and  charges  that  defendant  false- 
ly and  feloniously  altered  and  changed  a  chat- 
tel mortgage,  necessarily  includes  the  elpment  of 
a  want  of  la'\frful  authority,  and  is  sufficient 

[Ed,  Note. — For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ||  289-294;  Dec 
Dig.  {  110;*    Forgery,  Cent.  Dig.  |f  61,  64.] 

2.  (Triuinal  Law  (|  403*)— Evidence— Ex- 
clusion OF  Paboi,  bt  Docuhentaet  Evi- 
dence. 

At  a  trial  for  forgery  of  a  part  of  a  chat- 
tel mortgage,  the  parol  testimony  of  the  jnstios 
who  took  the  acknowledgment  to  the  mortgage 
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and  docketed  ft  ai  to  the  words  and  fienras  ap- 
pearint  on  the  docket  to  prore  that  the  word* 
and  figurea  alleged  to  have  been  changed  were 
not  on  the  docket  is  admissible,  altboujrh  tlie 
docket  had  been  lost,  and  a  copy  of  it  bad  been 
made  from  evidence  taken  betore  a  master  in 
•chancery. 

(Ed.  Note.— For  other  caaea,  see  Criminal  Law, 
Cent.  Dig.  f  889;    Dec.  Dig.  f  403.*J 

8.  Criuinal  Law  (I  1169*)— Afpeai.  and  Eb< 

BOB- HaXKLESS  EBBOB— AOMISSIOK   or  EVI- 
DENCE; 

In  a  prosecation  for  forgery,  where  defend- 
ant offered  a  copy  of  the  docket  of  the  Justice 
by  whom  the  mortgage  had  been  docketed, 
which  bad  been  lost,  made  up  from  the  evidence 
taken  before  a  master  in  chancery  to  show  a 
want  of  accuracy  on  the  part  of  the  justice,  the 
admission  of  parol  evidence  as  to  the  contents 
of  the  docket  is  harmless,  since  the  defendant 
had  had  the  benefit  of  any  inference  arising 
from  the  discrepency. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig-  U  31S7-3143;  Dec  Dis.  i 
U69.»] 

4.  WiTWESSES  (I  260*)  —  EXAHINATIOH— DlS- 
CBETIOIT    OF    COUBT— KEKBESaiNO   MEUOBT. 

Where  a  witness  for  the  state  shows  a  sur- 
prising lapse  of  memory  as  to  matters  about 
which  be  bad  previously  testified,  permission  to 
the  state's  attorney  to  call  his  attention  to  his 
former  testimony  to  refresh  his  recollection  ia 
within  the  proper  discretion  of  the  court. 

[Ed.  Note.— For  other  caaes.  see  Witnessea, 
Gent  Dig.  H  897,  898;   Dec.  Dig.  |  260.*] 

6.  FoBoEBT  (i  48*)  —  IirrxNT  to  Detbaud  — 
iRSTBUcnoN  iir  Lahouaoe  of  Statute. 
An  instruction  at  a  trial  for  forgery  of  a 
chattel  mortgage  that  an  intent  to  defraud  may 
be  manifested  by  circumstances,  following  Cr. 
Code  (Uurd's  Rev.  St.  1909,  c.  38,  U  280,  281) 
div.  2,  il  8,  9,  declaring  what  constitutes  a 
criminal  offense  and  by  what  means  intention 
is  manifested,  is  good. 

[Ed.  Note.— For  other  caaes,  see  Forgery,  Dec. 
«>>B.  I  48.*] 

6.  Cbimiwai,  Law  ({  786*)— Tbial— Iwstbuc- 
TioNs— Cbkdibiutt  or  Witnesses— Inteb- 
bst. 

An  instmction  in  a  criminal  prosecution 
advising  the  jury  that  the  interest  of  defendant 
may  be  taken  into  consideration  in  determining 
the  weight  to  be  given  his  testimony,  but  not 
authorizing  a  jury  to  disregard  bis  testimony, 
is  proper. 

[ICd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  «  1787,  1895-1901,  1960, 
19S4 ;    Dec.  Dig.  {  786.*] 

7.  Cbiminal  Law  (8  784*V— Tbial— Ihstbuo- 
TioNs— Circumstantial,  Evidence. 

An  Instmction  that,  while  the  jury  must  be 
convinced  of  the  guilt  of  the  defendant  beyond 
a  reasonable  doubt,  the  proof  need  not  be  the 
direct  evidence  of  persona  who  saw  the  offense 
committed,  and  that  the  acts  constituting  ihe 
crime  might  be  proved  by  circumstancea,  ia 
proper. 

[Ed.  Note.— For  other  casea,  aee  Criminal 
Law^  Cent   Dig.  H  1883-1888;    Dec.   Dig.   { 

8.  Cbiminai.  Law  (i  806*)— Tbiai/— iNSTBtro- 
TioRS — Rkpetitior — Reasonable    Dovbt. 

The  mere  redundance  of  instructions  not 
telating  to  any  fact  as  of  definitions  of  reason- 
able doubt  made  by  conrts  at  varioua  times,  will 
not  justify  reversal. 

[Ed.  Not«.— For  other  caaea,  ae«  Criminal 
Law,  Cent  IMg.  U  1973.  1991;  Dec  Dig.  i 
80C.*1 


9.  FOBOBBT  (i  44*)— ISviDEIfCS— WklOHT. 

In  a  prosecation  for  forgery  of  a  cbattd 
mortpaee,  that  the  mortgage  was  made  and  ac- 
knowledged at  a  certain  place,  and  that  defend- 
ant the  mortgagee,  attempted  to  collect  it  there, 
will  jnstify  ta  inference  tliat  the  forgery  was 
comniitted  at  that  place. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  U  U7-121 ;    Dec  Dig.  I  44.*] 

10.  FoROEBT  (i  44*)  —  EviOBNCB  —  Snrn- 

CIENCT. 

Evidence  in  a  prosecution  for  forgery  of 
a  chattel  mortgage  held  sufficient  to  sustain 
a  conviction. 

[Ed.  Note.— Fttr  other  cases,  see  Forgery, 
Cent  Dig.  {{  117-121;    Dec  Dig.  {  44. •! 

Farmer.  Tickers,  and  Cooke,  JJ.,  disseoL 

Error  to  Circuit  Court,  Peoria  County; 
Leslie  D.  Puterbaugh,  Judge. 

J.  Alien  Cotton  was  convicted  of  forgery 
of  a  chattel  mortgage,  and  he  appeals.  Af- 
firmed. 

Sncber  ft  McNemar  (Dalley  &  MUler.  of 
counsel),  for  plaintiff  in  error.  W.  H.  Stead. 
Atty.  Oen.,  Robert  Scholes,  State's  Atty.,  and 
ITred  H.  Hand  (Harry  B.  Pratt,  of  couusel), 
tor  tlw  People. 

CARTWRIOHT,  J.  The  plaintiff  In  error, 
3.  Allen  Cotton,  was  found  guilty  by  a  jury 
In  the  circuit  court  of  Peoria  county  of  the 
forgery  of  a  chattel  mortgage  by  adding  to 
the  property'  therein  described  and  mortgag- 
ed the  words  and  figure  "1  Singer  sewing 
machine,"  with  Intent  to  prejudice,  damage, 
and  defraud  the  mortgagors.  Grant  Mitchell 
and  Dora  Mitchell,  his  wife.  The  court  over- 
ruled motions  for  a  new  trial  and  in  arrest 
of  judgment,  and  pronounced  sentence  In  ac- 
cordance with  the  verdict 

The  mortgage  was  given  to  secure  rent  of 
a  house  of  the  defendant  occupied  by  the 
mortgagors,  and  one  of  the  mortgagors. 
Grant  Mitchell,  died  before  the  trial.  Dora 
Mitchell  testified  that  the  figure  and  words 
"1  Singer  sewing  machiue"  were  not  in  the 
chattel  mortgage  when  she  signed  It,  and 
that  the  sewing  machine  was  her  own  prop- 
erty and  of  the  value  of  $60.  The  mortga- 
gors acknowledged  the  mortgage  before  John 
Schofield,  a  Justice  of  the  peace,  who  entered 
the  mortgaged  property  on  his  docket,  and 
the  Justice  and  one  Richard  H.  Radley.  who 
received  the  docket  from  the  Justice,  testified 
that  the  figure  and  words  in  question  did  not 
appear  on  the  docket  The  defendant  and 
Henry  Gibson  testified  that  the  mortgage  was 
made  out  In  the  o&ice  of  the  Justice  of  the 
peace ;  that  the  writing  In  the  printed  blank 
was  done  by  the  defendant;  that  he  had  a  list 
of  the  articles  to  be  mortgaged  on  the  inside 
cover  of  a  small  receipt  book,  including  the 
sewing  machine  as  the  last  Item;  tliat  Gibson 
read  off  the  list  of  articles,  and  after  the  mort- 
gage was  completed  they  checked  the  list  and 
found  the  Singer  sewing  machine  had  been 
omitted;  and  that  defendant  then  wrote  the 
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fl^nre  and  words  in  the  chattel  mortgage 
following  the  description  of  the  other  prop- 
erty. The  Justice  Bald  that  he  thought  the 
sewing  machine  was  mentioned  between  the 
defendant  and  Gibson,  bat  his  impression 
was  that  the  defendant  told  Gibson  he  did 
not  want  the  machine  and  that  he  had  enough 
without  it  A  witness  testified  that  Dora 
Mitchell  told  him  that  she  said  the  sewing 
machine  was  not  on  the  chattel  mortgage  to 
save  herself,  because  she  had  mortgaged  the 
goods  to  another  person,  but  she  denied  that 
she  made  any  such  statement.  Another  wit- 
ness testified  that  after  a  fire  which  occurred 
in  the  house  he  saw  the  defendant  look  to- 
ward the  sewing  machine  and  take  a  book 
with  a  wine-colored  or  brown"  leather  back 
and  write  something  on  It 

[1]  It  is  first  contended  that  the  indict- 
ment was  insufficient  for  want  of  an  aver- 
ment that  the  writing  was  made  without 
lawful  authority.  The  indictment  was  In  the 
langiiapre  of  the  statute  and  the  language  was 
such  as  to  be  readily  understood,  which  was 
snfllcient  It  alleged  that  the  defendant 
falsely  and  feloniously  altered  and  changed 
the  chattel  mortgage,  which  necessarily  in- 
cluded the  element  of  a  want  of  lawful  au- 
thority. 

[2,  31  The  next  proposition  of  counsel  is 
that  the  court  erred  in  permitting  the  Justice 
and  the  other  witness  to  testify  that  the 
words  and  figure  alleged  to  have  been  forged 
did  not  appear  on  the  Justice's  docket.  The 
docket  had  been  lost  and  the  entry  had  been 
copied  as  a  part  of  the  evidence  taken  before 
the  master  in  chancery.  The  argument  is 
that  the  people  should  have  proved  the  con- 
tents of  the  docket  by  the  copy,  which  was 
not  a  cettlflcd  copy.  Where  records  are  lost 
or  destroyed,  their  contents  may  be  proved 
by  verbal  testimony,  like  any  other  writing. 
Gage  V.  Schroder,  73  111.  44 ;  Ashley  v.  John- 
son, T4  111.  392.  The  only  purpose  of  the  ev- 
idence was  to  prove  that  the  figure  and 
words  were  not  on  the  docket  and  not  to 
prove  what  was  on  it,  and  for  that  purpose 
a  copy  of  the  entry  would  not  have  been  a 
higher  class  of  evidence  than  the  testimony 
of  witnesses  who  had  examined  the  docket. 
The  defendant  wanted  to  have  the  copy  used 
because  the  mortgage  described,  among  oth- 
er things.  "1  cooking  stove  and  cooking  uten- 
sils," while  the  docket  entry  was  "1  cooking 
stove  and  utensils,"  which,  it  is  said,  would 
have  shown  a  want  of  accuracy  on  the  part 
of  the  Justice.  The  defendant  offered  in  evi- 
dence the  copy  and  had  the  benefit  of  any 
inference  arising  from  the  discrepancy. 

[4]  It  is  next  contended  that  the  Judgment 
ought  to  be  reversed  on  account  of  improper 
conduct  by  the  state's  attorney  in  the  exami- 
nation of  A.  3.  Saunders,  a  witness  called  on 
behalf  of  the  people.  The  state's  attorney 
did  nothing  Improper,  and  the  real  complaint 
Is  against  the  rulings  of  the  court  The  wit- 
ness had  testified  touching  the  matter  before 


and  developed  an  mraanal  and  remarkable 
forgetfulness  and  lapse  of  memory,  and  the 
court  permitted  the  state's  attorney  to  call 
the  attention  of  the  witness  to  his  former 
testimony  for  the  purpose  of  refreshing  his 
recollection.  If  a  witness  gives  testimony 
different  from  previous  statements,  so  that 
his  testimony  is  a  matter  of  surprise  to  the 
party  calling  him,  the  party  may  refresh  his 
memory,  by  calling  his  attention  to  the  for- 
mer statement,  either  to  refresh  his  memory 
or  awaken  his  conscience.  Chicago  City  Rail- 
way Co.  V.  Gregory,  221  111.  591,  77  N.  B. 
1112 ;  People  v.  Lukoszus,  242  111.  101,  89  N. 
E.  749.  We  see  no  reason  why  the  same  rule 
should  not  apply  where  a  witness  claims  that 
his  mind  has  become  an  entire  blank  con- 
cerning matters  about  which  he  has  pre- 
viously testified.  The  permission  to  ask  such 
questions  rests  largely  in  the  discretion  of 
the  court  who  can  Judge  from  the  manner 
of  the  witness  and  his  appearance  whether 
they  ought  to  be  permitted,  but  in  this  case 
the  failure  of  memory  was  so  surprising  as 
to  indicate  Intentional  forgetfulness,  and. 
Judging  the  ruling  by  the  record  alone,  we 
are  satisfied  the  court  did  not  err. 

[E]  Errors  are  assigned  upon  the  giving  of 
instructions,  and,  as  to  the  first  instruction, 
the  objection  is  that  it  states  an  incorrect 
rule  in  saying  that  an  intent  to  defraud  may 
be  manifested  from  circumstances.  The  in- 
Btructlon  is  a  copy  of  sections  8  and  9  of  di- 
vision 2  of  the  Criminal  Code  (Hurd's  Rev. 
St  1909,  c.  88,  {§  280,  281),  declaring  what 
constitutes  a  criminal  offense  and  by  what 
means  intention  is  manifested.  There  can 
be  no  dispute  of  the  law  as  made  by  the 
I^eglslature,  and  it  is  a  self-evident  proposi- 
tion that  to  give  the  Jury  the  law  in  the  lan- 
guage of  the  law  itself  is  not  error.  Petefisb 
V.  Becker,  176  111.  448,  52  N.  B.  71;  Donk 
Bros.  Coal  &  Coke  Co.  ▼.  Feton,  192  III.  41, 
61  N.  E.  330.  The  same  may  be  said  of  In- 
struction No.  2,  which  is  a  copy  of  the  stat- 
ute defining  the  crime  of  forgery  so  far  as 
applicable  to  this  cause.  Counsel  say  that  it 
Is  wrong  in  describing  the  Intent  ais  "intent 
to  prejudice,  damage  or  defraud  any  person," 
while  the  statute  says  the  Intent  must  be  to 
"prejudice,  damage  and  defraud."  A  refer- 
ence to  the  statute  will  sh07  the  error  of 
counsel,  since  the  language  of  the  statute  is 
precisely  the  same  as  that  of  the  Instruction. 

[6]  Instruction  No.  10  related  tb  credibil- 
ity, and  evidently  referred  to  the  testimony 
of  the  defendant,  although  It  apparoiuly  re- 
ferred to  something  going  before  which  was 
omitted.  It  advised  the  Jury  that  the  inter- 
est of  the  defendant  In  the  trial  was  a  mat- 
ter proper  to  be  taken  into  consideration  by 
them  in  determining  the  weight  to  be  given 
to  his  testimony,  but  it  did  not  authorize  the 
Jury  to  disregard  the  testimony  of  the  de- 
fendant or  any  other  witness,  and  it  was  not 
incorrect 

[7]  The  fourth  instruction  stated  that  while 
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the  jury  most  be  convinced  of  tbe  guilt  of 
the  defendant  beyond  a  reasonable  doubt, 
from  tbe  evidence,  tbe  proof  need  not  be  tbe 
direct  evidence  of  persons  who  sav?  the  of- 
fense committed,  and  that  the  acts  constitut- 
ing tbe  crime  might  be  proved  by  circum- 
stances. Counsel  liken  tbe  Instruction  to  one 
held  bad  In  Otmer  v.  People;  76  111.  149,  but 
there  Is  no  resemblance  between  them.  This 
Instruction  did  not  intimate  that  testimony  of 
facts  and  circumstances  merely  pointing  to 
the  defendant's  guilt  would  be  sulflclent. 

[8]  Several  instructions  were  given  as  to 
what  constitutes  a  reasonable  doubt,  and  It 
Is  objected  that  tbe  duty  to  Instruct  on  that 
subject  was  overdone.  It  has  often  been 
doubted  whether  such  instnictlons  make  the 
meaning  of  the  words  "reasonable  doubt" 
more  clear  than  the  words  without  comment, 
and  the  Instructions  in  this  case  were  prac- 
tical repetitions.  They  consisted  of  state- 
ments made  by  the  courts  at  different  times 
In  efforts  to  explain  the  meaning  of  tbe 
words,  and  a  mere  redundance  of  Instruc- 
tions not  relating  to  any  fact  would  not  Jus- 
tify a  reversal. 

[9]  Finally,  It  is  contended  that  tbe  coart 
erred  in  not  granting  a  new  trial  on  the 
ground  that  the  verdict  was  not  supported 
by  the  evidence,  and  under  that  head  it  is 
Insisted  that  the  venue  was  not  proved.  The 
chattel  mortgage  was  made  and  acknowl- 
edged in  Peoria  county,  and  the  defendant 
attempted  to  collect  it  there  and  Instituted 
a  foreclosure  proceeding,  for  that  purpose. 
These  facts  would  Justify  an  inference  that 
the  place  of  forgery  was  in  Peoria  county. 
Bland  V.  People,  3  Scam.  364;  Langdon  ▼. 
People,  133  111.  382,  24  N.  B.  874;  People  ▼. 
Mcintosh,  242  lU.  602.  90  N.  E.  180.  It  is 
also  urged  that  there  Is  no  proof  of  a  want 
of  authority  to  make  the  change  after  the  ex- 
ecution of  the  mortgage,  but  the  defendant 
testified  that  he  wrote  In  the  figure  and 
words  before  the  mortgage  was  executed  and 
never  claimed  that  he  Inserted  them  after- 
wards, so  that  the  question  of  authority  Is 
of  no  importance. 

[10]  The  question  of  guilt  or  innocence  de- 
pended upon  the  credibility  of  the  witnesses, 
and  there  is  no  controlling  fact  or  circum- 
stance from  which  we  are  able  to  say  that 
the  verdict  was  wrong.  The  chattel  mort- 
gage and  the  receipt  book  with  a  brown  cov- 
er were  in  evidence,  and  were  certified  to 
this  court  The  inside  cover  of  the  receipt 
book  contabas  a  list  of  articles,  indudlng  tbe 
sewing  machine.  In  the  chattel  mortgage 
there  are  diagonal  lines  across  the  blank 
space  below  the  description  of  the  property, 
and  the  paper  presents  an  appearance  of  the 
figure  and  words  having  been  written  after 
the  other  property,  somewhat  closer  togeth- 
er, and  the  word  "machine"  runs  beyond  the 
printed  border  line.  It  looks  as  though  the 
figure  and  words  were  written  In  after  the 


diagonal  lines  were  drawn,  but  the  appear- 
ance of  the  mortgage  Is  not  inconsistent  with 
the  testimony  of  either  party. 

We  find  no  reason  which  would  Justify  a 
reversal  of  the  Judgment,  and  it  is  affirmed. 

Judgment  affirmed. 

FARMER,  VICKERS,  and  COOKE,  JJ., 
dissenting. 
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(Snpjeme  Court  of  Illinois.     April  19,   1911. 
Rehearing  Denied  June  8,  1911.) 

1.  MOETOAGKS    (8    584*)  —  POBEOLOBURB  —  Br- 

FECT— Satisfaction  of  Lien. 

The  foreclosure  of  a  deed  of  trust  extin- 
guishes the  lien. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  I  1682 ;  Dec.  Dig.  §  584.*] 

2.  MoBTQAGES  m  559.  561,  583,  584*)— POBB- 

CLOSURE — EJFFECT — SATISFACTION   OF  DEBT. 

While  the  foreclosure  of  a  deed  of  trust  and 
the  sale  of  tbe  property  eztingnishes  the  lien, 
it  does  not  extineuish  the  debt,  where  the  prop- 
erty does  not  sell  for  enouch  to  pay  it;  and  if 
personal  service  has  been  had  on  the  debtor,  the 
creditor  may  have,  by  Kurd's  Rev.  St.  1909.  c. 
95,  i  16,  a  deficiency  decree  in  the  foreclosure 
proceedings,  or  he  may  bring  an  action  at  law 
and  recover  judgment 

[Ed.  Note. — For  other  cases,  see  Mortgai 
Cent.  Dig.  §S  1592,  1600-1603,  1605-1608.  1^^ 
1682;    Dec.  Dig.  ||  559,  561,  683,  ■684.*] 

3.  MoBTOAOES  (§  594*)  —  Redemption  —  Peb- 
Bows   Entitled— FoBEOLOBiNG   Cbeditobs — 

STATUn. 

A  foreclosing  creditor,  who  has  obtained  a 
deficiency  decree,  stands  on  equal  footing  with 
other  judgment  creditors,  and  lience,  after  the 
sale  of  mortgaged  property,  under  Kurd's  Rev, 
St.  1909,  e.  77,  I  20,  providing  that  if  the  mort- 
gagor does  not  redeem  within  12  months  after 
a  foreclosure  sale,  any  decree  or  judgment  credi- 
tor may  redeem  within  15  months  after  fore- 
closure, he  may  redeem  the  land  sold  by  him 
under  foreclosure,  to  subject  It  to  the  payment 
of  the  deficiency  decree. 

[Ed.  Note. — For  other  cases,  see  Mortgage* 
Cent  Dig.  gg  1713,  1714;  Dec.  Dig.  g  594.*] 

Farmer,  Cartwright  and  Tickers,  JJ.,  dis- 
senting. 

Appeal  from  Appellate  Court  Second  Dis- 
trict, on  Appeal  from  Circuit  Court,  Peoria 
County;  T.  N.  Green,  Judge. 

Action  by  Flora  Strause  against  Mae  E. 
Dutch  and  Charles  C.  Dutch.  From  a  Judg- 
ment of  the  Appellate  Court  (164  111.  App. 
269),  affirming  a  Judgment  for  plaintiff,  de- 
fendants appeal.    Affirmed. 

Charles  C.  Dutch,  for  appellants.  Jade, 
Irwin,  Jack  &  Miles  and  Radley  &  Radley, 
for  appellee. 

COOKE,  J.  Appellee,  Flora  Strause, 
brought  suit  i&  forcible  entry  and  detainer 
In  the  circuit  court  of  Peoria  county  to  re- 
cover possession  of  certain  premises  from 
the  appellants,  Mae  E.  Dutch  and  Charles  0. 
Dutch.  On  a  hearing  before  the  court  on 
stipulation  of  the  facts.  Judgment  was  ren- 
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dered  for  appellee.  This  judgment  was  af- 
firmed by  the  Appellate  Court  for  the  Second 
District  154  111.  App.  269.  Having  secured 
a  certificate  of  importance,  appellants  baye 
appealed  from  that  judgment 

Appellants  executed  three  trust'  deeds  to 
the  premises  In  question.  The  first  and 
third  in  point  of  priority  were  given  to  se- 
cure notes  held  by  the  Interstate  Bank  & 
Trust  Company  for  |6,000  and  $2,600,  re- 
spectively, and  the  second  was  to  secure  a 
note  held  by  Arthur  Kelthley  for  $8,000. 
The  Interstate  Bank  8e  Trust  Company 
brought  suit  to  foreclose  its  first  and  third 
trust  deeds,  to  which  suit  Kelfhiey  was  made 
a  party.  Decree  of  foreclosure  was  entered 
at  the  May  term,  1907.  By  this  decree  the 
amount  due  on  each  of  the  three  trust  deeds 
was  found,  a  sale  of  the  premises  ordered, 
and  the  proceeds  of  the  sale  were  directed 
to  be  applied,  first  to  the  payment  of  the 
note  secured  by  the  first  trust  deed ;  second, 
to  the  iMiyment  of  the  note  secured  by  the 
second  trust  deed  held  by  Kelthley;  and, 
third,  to  the  payment  of  the  note  secured  by 
the  third  trust  deed.  The  decree  also  pro- 
vided that,  if  the  amount  realized  should 
not  be  sufllcient  to  pay  the  full  amount  of 
the  indebtedness  due  the  Interstate  Bank  & 
Trust  Company,  It  should  be  entitled  to  a  de- 
ficiency decree  for  the  balance.  The  prem- 
ises were  sold  under  this  decree  for  an 
amount  snfflcient  to  pay  in  foil  the  note  se- 
cured by  the  first  trust  deed  and  the  costs 
of  the  suit  and  $400,  which  was  applied  on 
the-  Kelthley  indebtedness.  The  property 
was  purchased  t>y  Edgar  A.  Stranse,  the  hus- 
band of  appellee.  The  sale  was  confirmed 
on  Septemb«r  11,  1907,  and  the  Interstate 
Bank  &  Trust  Company  thereafter  secured 
a  deficiency  decree  against  appellants  for  the 
sum  of  $2,686.90,  which  decree  provided 
"that  plaintiff  have  execution  therefor  as 
apon  a  judgment  at  common  law."  No  defi- 
ciency decree  was  entered  In  favor  of  Kelth- 
ley. Neither  the  appellants  nor  any  other 
I>erson8  authorized  to  do  so  by  the  statute 
redeemed  from  the  sale  within  12  months. 
On  August  16,  1908,  the  Interstate  Bank  dc 
Trust  Company  sued  out  €Ui  execution  on  its 
deficiency  decree,  paid  to  the  sheriff  the 
amount  .required  to  redeem  from  the  mas- 
ter's sale  (which  amount  was  accepted  by 
EUgar  A.  Strause),  and  caused  the  execution 
to  be  levied  upon  the  premises  as  provided  by 
statute.  On  Octotier  13,  1908,  the  premises 
were  sold  under  this  execution  to  appellee, 
and  on  December  13, 1908,  the  sheriff,  in  pur- 
suance of  the  certificate  of  purchase  issued 
at  the  time  of  the  sale,  executed  to  appellee 
a  deed  to  the  premises.  It  is  under  this 
deed  that  appellee  claims  title. 

[1]  The  only  question  for  our  determina- 
tion is  whether  a  mortgagee  who  has  secured 
a  deficiency  decree  after  the  sale  of  the 
mortgaged  property  in  foreclosure  proceed- 
ings is  such  a  decree  creditor  as  is  entitled, 
ander  the  statute,  to  redeem  the  premises 


sold.  Upon  the  sale  of  the  premlseB  to 
Strause  under  the  foreclosure  decree,  the 
liens  of  the  two  trust  deeds  upon  which  the 
foreclosure  suit  was  predicated  were  extin- 
guished. Those  liens  no  longer  existed,  and 
the  complainant  In  the  foreclosure  suit  had 
secured  every  benefit  possible  to  be  secured 
under  such  liens. 

[2]  The  debt  Itself,  however,  was  not  ex- 
tinguished. A  portion  of  it  remained  unsat- 
isfied by  reason  of  the  failure  of  the  prop- 
erty to  sell  for  the  full  amount  of  the  in- 
debt^edness.  Under  such  circumstances  the 
creditor,  if  personal  service  has  been  had 
upon  the  debtor,  may  have  a  deficiency  de- 
cree for  the  balance  due,  upon  which  execu- 
tion may  issue  as  on  a  money  decree  (Hnrd's 
Stat  1909,  a  95,  I  16),  or  he  may  bring  his 
action  at  law  and  secure  judgment  for  the 
balance  due.  Such  deficiency  decree  or  judg- 
ment is  secured  by  no  lien  whatever.  It  is 
not  based  upon  the  lien  of  the  mortgage,  but 
upon  the  personal  liability  of  the  mortgagor 
to  pay  the  full  amount  of  the  Indebtedness 
secured  by  the  mortgage:  [3]  A  creditor 
with  such  a  decree  or  judgment  is  on  the 
same  footing  with  any  other  decree  or  judg- 
ment creditor  of  the  debtor,  and  Is  entitled 
to  employ  the  same  means  to  oiforce  his 
decree  or  judgment 

Our  statute,  after  making  provision  for  the 
redemption  of  property  sold  under  execution 
or  decree  by  any  defendant  his  heirs,  ad- 
ministrators, assigns,  or  any  person  inter- 
ested in  the  premises  through  or  under  him, 
within  12  months  after  the  sale,  provides: 
"If  such  redemption  is  not  made,  any  de- 
cree or  judgment  creditor,  his  executors,  ad- 
ministrators or  assigns  may,  after  the  ex- 
piration of  twelve  months  and  within  fifteen 
months  after  the  sale,  redeem  the  premises," 
efb.  Hurd's  Stat  1909,  c.  77,  S  20.  Under 
this  statute,  which  is  plain  and  unambiguous 
in  its  terms,  the  Interstate  Bank  dc  Trust 
Company  had  a  clear  right  to  redeem  the 
premises.  To  hold  otherwise  would  not  only 
have  the  effect  of  limiting  the  decree  or 
judgment  secured  for  the  deficiency  and  put- 
ting it  in  a  class  by  itaelf,  but  would  work 
a  hardship  on  the  debtor.  We  have  repeat- 
edly held  that  a  liberal  construction  is  to  be 
given  to  our  redemption  laws,  to  the  end 
that  the  property  of  the  debtor  may  pay  as 
many  of  the  debtor's  liabilities  as  possible. 
Scbuck  V.  Gerlach,  101  UL  338;  Whitehead 
V.  Hall,  148  111.  253,  35  N.  B.  871;  Strauss 
V.  Tuckhom,  200  IlL  75,  65  N.  E.  683.  The 
object  in  allowing  judgment  creditors  to 
redeem  is  to  prevent  a  sacrifice  of  the  debt- 
or's estate,  and  to  allow  as  many  of  his 
judgment  creditors  as  can  to  secure  the  pay- 
ment of  their  judgments  by  making  an  ad- 
vance which  the  debtor  cannot  or  will  not 
make  himself.  Sweezey  v.  Chandler,  11  111. 
44o.  In  this  case  appellants  did  not  redeem, 
but  their  failure  to  redeem  within  12  months 
did  not  deprive  them  of  all  interest  in  the 
premises.     Xhey  still  had  an  equity,  which 
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would  not  be  eztlngnlehed  nntll  the  fall 
period  of  redemption  had  passed  and  a  deed 
had  Issued  to  the  purchaser.  Llghtcap  v. 
Bradley,  186  111.  510,  58  N.  B.  221.  It  Is  a 
matter  of  common  knowledge  that  real  estate 
values,  either  from  general  or  local  causes, 
make  sudden  and  material  advances.  To  de- 
prive a  creditor  In  a  deficiency  decree  of 
the  right  to  redeem  as  a  Judgment  creditor 
might  In  many  Instances  prevent  the  debtor 
from  securing  the  full  value  of  his  equity 
and  the  extinguishment  of  his  debt 

It  Is  insisted  that  a  creditor  cannot  re- 
deem from  his  own  sale.  No  such  general 
rale  has  been  laid  down  by  this  court  On 
the  contrary.  In  Tewalt  v.  Irwin,  164  ID.  682, 
46  N.  E.  13,  It  was  held  that  a  creditor 
might  redeem  from  his  own  sale.  In  that 
case  Lagow  foreclosed  his  mortgage  against 
Tewalt  While  the  statutory  period  of  re- 
demption was  running,  Tewalt  died.  The 
probate  court  allowed  a  claim  against  the 
estate  in  favor  of  Lagow.  He  assigned  the 
claim  to  bis  attorney,  who  sued  oat  a  special 
execution  and  redeemed  from  the  foreclosnre 
sale.  It  was  there  contended  that  the  re- 
demption was  in  fact  by  Lagow,  and  that 
he  could  not  redeem  from  his  own  sale ;  but 
we  held  that  a  mortgagee  who  was  also  a 
creditor  under  a  separate  claim  might  re- 
deem the  premises  from  his  own  foreclosure 
sale,  thus  placing  him  in  the  same  class  with 
other  debtors.  The  precise  question  here  in- 
volved has  never  been  presented  to  us  for  de- 
cision, but  we  can  perceive  no  difference,  In 
principle,  between  the  case  at  bar  and  the 
Tewalt  Case,  supra.  Under  the  statute,  La- 
gow, in  the  Tewalt  Case,  secured  no  greater 
rights  by  his  Judgment  against  the  estate  of 
Tewalt  than  were  secured  by  the  Interstate 
Bank  &  Trust  Company  through  its  defi- 
ciency decree.  They  were  creditors  with 
equal  rights  and  on  an  equal  footing. 

By  a  mortgage  or  trust  deed  the  grantor 
makes  a  conditional  sale  of  his  premises. 
Upon  a  failure  of  the  grantor  to  comply 
with  the  conditions  of  his  mortgage  deed, 
the  grantee  may  foreclose,  and  thus  termi- 
nate the  grantor's  equity  of  redemption  from 
bis  conditional  deed.  By  foreclosure  all  the 
equity  retained  by  the  grantor  by  virtue  of 
his  conditional  deed  is  extinguished ;  but  by 
the  statute  the  grantor  in  the  conditional 
deed  is  given  a  further  equity  of  redemption. 
This  equity  of  redemption  does  not  exist  by 
virtue  of  the  mortgage,  but  Is  purely  statu- 
tory. If  the  grantor  does  not  redeem  with- 
in the  12  months  allowed  him  under  the 
statute,  he  still  retains  an  equity,  which  is 
subject  to  sale  within  the  succeeding  3 
months  by  "any  decree  or  Judgment  cred- 
itor" who  will  reimburse  the  purchaser  at 
the  sale,  in  the  manner  prescribed  by  the 
statute.  There  exists  no  reasonable  founda- 
tion for  a  rule  which  would  prevent  the 
grantee  In  the  conditional  deed  from  sub- 
jecting this  statutory  equity  to  sale  under 
his  deficiency  decree,  and  the  statute  plainly 


Includes  such  a  decree  creditor  within  Its 
terms. 

In  support  of  their  contentions  appellants 
rely,  among  other  cases,  upon  Sellgman  T. 
Laubheimer,  58  111.  124,  Ogle  v.  Koerner,  140 
111.  170,  29  N.  H.  663,  Llghtcap  v.  Bradley, 
supra,  and  DeWitt  County  Bank  v.  Mlckel- 
berry,  244  111.  77,  91  N.  E.  86,  136  Am.  St 
Rep.  304.  The  question  here  presented  was 
not  before  us  In  any  of  those  cases,  and 
what  was  said  there  was  said  in  reference 
to  the  matters  then  presented  for  our  de- 
cision. Our  holding  here,  however,  In  no 
way  oonfiicts  with  the  holdings  In  those 
cases,  but,  on  the  contrary,  la  in  entire  har- 
mony with  them. 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 

FARMER,  CARTWBIGHT,  and  VICK- 
ERS,  JJ.  (dissenting).  In  our  opinion  the 
decision  of  the  court  in  this  case  is  contrary 
to  our  previous  decisions,  and  lays  down  a 
very  harmful  rale  on  the  subject  of  redemp- 
tion by  Judgment  or  decree  creditors — a  rale 
not  sustained,  as  we  read  and  understand 
the  decisions,  by  reason  or  authority.  We 
do  not  agree  that  the  statute  gave  the  bank 
"a  clear  right  to  redeem  the  premises." 
The  eighteenth  section  of  the  chapter  on 
Judgments  and  decrees  (Hurd's  Stat.  p.  1365), 
authorizes  redemption  by  the  mortgagors,  or 
any  one  interested  In  the  premises  through 
or  under  them,  within  12  months.  By  the 
twentieth  section  It  is  provided  that  If  re- 
demption Is  not  made  by  those  authorized 
to  redeem  the  premises  within  12  months, 
"any  decree  or  Judgment  creditor"  may  re- 
deem within  3  months  after  the  expiration 
of  the  12  months.  The  opinion  of  the  court 
holds  that  the  bank  was,  at  the  time  It 
redeemed,  a  decree  or  Judgment  creditor  by 
reason  of  the  fact  that  its  decree  was  not 
satisfied  by  the  dale,  and  as  to  the  balance 
due,  as  found  by  the  deficiency  decree.  It 
was  a  decree  or  Judgment  creditor  within 
the  meaning  of  the  statute,  and  had  full 
power  and  authority  to  redeem  by  virtue  of 
the  deficiency  decree.  To  our  minds  It 
seems  clear  the  Legislature  never  Intended, 
by  the  use  of  the  words  "any  decree  or  Judg- 
ment creditor,"  to  authorize  such  a  creditor 
to  make  successive  sales  of  the  debtor's 
property  by  bidding  at  the  first  sale  less 
than  the  amount  of  the  decree,  and  then 
redeem  from  his  own  sale  and  resell  the 
property  which  had  been  previously  sold  by 
virtue  of,  hnd  to  satisfy,  the  same  decree. 
The  bank  procured  a  decree  authorizing  It 
to  sell  the  premises  to  satisfy  its  mortgages. 
When  it  sold  at 'the  foreclosure  sale,  the 
purpose  of  obtaining  the  decree  was  accom- 
plished, the  authority  given  by  vlrine  of  the 
decree  executed,  and  the  property  discharged 
from  all  liability  to  be  sold  again  to  satisfy 
a  portion  or  balance  of  the  same  decree,  and 
the  situation  was.  not  avoided  or  altered  by 
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aathorlzing  an  execution  to  issue  for  a  de- 
ficiency. If  tbe  mortgagor  had  other  prop- 
erty liable  to  execution,  It  could  be  sold  to 
satisfy  the  deficiency;  but  the  mortgaged 
premises  could  not  lawfully  be  again  sold 
to  pay  the  same  debt  The  deficiency  was 
a  part  of  the  same  decree  to  satisfy  which 
the  mortgaged  premises  had  been  once  sold. 
Redemption  laws  are  to  be  construed  lib- 
erally ;  but  this  does  not  require  our  stat- 
ute to  be  construed  to  place  the  mortgagor 
at  the  mercy  of  the  mortgagee.  The  result 
of  tbe  construction  given  the  statute  by  the 
court  will  lead  to  harsh  and  unjust  conse- 
quences, neyer  contemplated  or  Intended  by 
the  Legislature. 

Tbe  decree  in  this  case  authorised  the  sale 
of  the  property  for  the  payment  of  the  en- 
tire amonht  due  the  bank  on  both  of  its 
mortgages.  It  did  not  authorize  two  sales, 
nor  successive  sales  until  the  debt  was  paid. 
The  bank  presumably  knew  tbe  value  of  tbe 
property,  and  bad  it  in  its  power  to  bid  its 
fair  cash  value,  and  tbe  presumption  is  that 
it  did  so.  It  was  not  intended  by  the  stat- 
nte  on  redemption,  and  is  contrary  to  tbe 
policy  of  the  law,  that  a  mortgagee  be  per- 
mitted, at  tbe  foreclosure  sale,  to  suffer  the 
property  to  be  sold  for  less  than  its  fair 
valne,  and  if  not  redeemed  by  the  mortgagor, 
or  some  one  claiming  through  or  under  him, 
that  then  the  mortgagee  may  redeem  from 
the  sale  made  by  him  and  again  sell  the 
same  property  for  the  payment  of  a  part  of 
the  same  indebtedness.  To  permit  this  to 
be  done  would  subject  the  mortgagor  to 
great  disadvantage.  His  property  may  be 
sold  for  less  than  its  value,  and  less  than 
the  amount  of  the  decree  It  is  sold  to  satisfy. 
If  he  does  not  redeem  from  the  sale,  and 
no  one  else  redeems,  the  title  will  pass'  from 
htm  without  his  having  received  the  value 
of  it  in  satisfaction  of  his  indebtedness.  If 
he  redeems,  then  the  property  Is  again  sub- 
ject to  be  sold  to  satisfy  the  remainder  due 
under  the  decree.  If  the  bank  had  the  right 
"to  redeem  under  a  deficiency  decree,  it 
had  the  right,  and  it  would  be  the  right  of 
any  other  mortgagee  in  a  foreclosure  sale, 
to  pursue  that  course,  and  make  it  possible 
to  acquire  title  to  the  property  for  less  than 
its  fair  value,  and  leave  the  debtor  liable 
for  a  part  of  the  amount  that  would  have 
been  satisfied  if  he  had  received  the  benefit 
of  the  value  of  the  property  by  the  sale  un- 
der the  decree.  This  view  is  sustained  by 
Seligman  v.  I^ubhelmer,  58  111.  124,  Ogle  v. 
Koemer.  140  111.  170,  29  N.  B.  563,  and  Light- 
cap  V.  Bradley,  186  111.  510,  58  N.  E.  221. 

This  court  said  in  the  Ogle  Case,  140  111. 
1TB,  29  N.  EX  565:  "A  mortgage,  or,  as  In 
this  case,  a  deed  of  trust  in  the  nature  of  a 
mortgage,  vests  in  the  party  secured  a  lien 
upon  the  mortgaged  premises.  By  virtue  of 
that  lien  the  mortgagee  is  entitled  to  have 
the  mortgaged  property  sold  under  a  decree 
of  foreclosure  and  the  proceeds  of  the  sale 
95  N.B.-19 


ai^lled  to  the'paym'ent  of  ttbe  debt  secured. 
This  is  the  mode  provided  by  law  for  tbe 
enforcement  of  the  lien,  and,  when  the  lien 
has  been  once  enforced  by  the  sale  of  the 
property,  It  has,  as  to  such  property,  ex- 
pended its  force  and  accomplished  its  pur- 
pose, and  the  property  is  no  longer  subject 
to  It  •  *  *  When  the  redemption  ia 
made  by  a  party  primarily  liable  on  the 
mortgage  debt.  It  may  be  that  the  same  prop- 
erty may  be  resorted  to  again  for  tbe  pur- 
pose of  subjecting  It  to  the  payment  of  an 
unpaid  balance  due  on  the  mortgage;  but 
that  is  not  because  of  any  right  to  enforce 
the  mortgage  Hen  against  the  same  property 
a  second  time,  but  because  of  tbe  rule  of 
law  which  subjects  all  the  property  of  a 
debtor  to  the  payment  of  his  debts  until 
they  are  satisfied  in  full.  But  where  the  re- 
demption is  made  by  a  party  not  liable  upon 
the  mortgage  debt,  the  mortgage  Hen  having 
been  exhausted,  the  property  cannot  be  sub- 
jected a  second  time  to  the  satisfaction  of 
the  same  lien.  *  •  •  It  is  Idle  for  the 
senior  mortgagee  to  urge  that  the  property 
redeemed  Is,  In  fact,  worth  much  more  than 
tbe  price  for  which  it  was  sold  at  the  fore- 
closure sale.  He  was  a  competent  bidder  at 
such  sale,  and  therefore  had  it  in  his  power 
to  bid  the  property  up  to  Its  fair  cash  value, 
and  if  he  failed  to  do  so  a  presumption  aris- 
es, from  which  he  cannot  escape,  that  the 
property  sold  for  what  it  was  reasonably 
worth.  At  any  rate,  the  mortgagee  under 
whose  decree  tbe  mortgaged  property  is  sold. 
In  the  absence  of  all  irregularity  and  un- 
fairness In  the  sale,  must  be  conclusively 
held  to  the  price  bid  as  a  fuU  equivalent  for 
and  satisfaction  of  his  lien,  and  having  re- 
ceived the  proceeds  of  the  sale  he  becomes  a 
mere  stranger  to  the  property." 

In  Llghtcap  v.  Bradley  the  court  approved 
the  Ogle  Case,  and  said  (186  HI.  526,  68  N. 
B.  226):  "The  sale  of  premises  under  a  de- 
cree of  foreclosure,  where  the  decree  does 
not  expressly  save  any  right  to  resort  to 
the  land  again,  is  an  absolute  discharge 
of  the  premises  from  the  lien.  In  the  ab- 
sence of  a  provision  for  another  sale,  the 
premises  will  be  discharged,  even  from  on- 
matured  portions  of  the  debt.  Rains  v. 
Mann,  68  III.  264.  Such  a  sale  is  a  sale  of 
the  land  and  of  all  Interests,  both  that  which 
tbe  mortgagor  had  at  the  execution  of  tbe 
mortgage  and  the  Interest  of  the  mortgagee 
and  other  parties  to  the  suit  It  Is  made  by 
the  court  as  vendor,  and  a  sale  discharges 
the  land  from  the  lien,  and  transforms  It 
into  tbe  statutory  lien  by  the  certificate  of 
purchase." 

In  the  case  of  Tewalt  ▼.  Irwin,  104  III.  692, 
46  N.  B.  13,  cited  in  the  opinion  of  the  court, 
no  question  of  a  sale  under  a  deficiency  de- 
cree or  a  sale  to  satisfy  a  balance  on  a  de- 
cree under  which  the  premises  had  been  pre- 
viously sold  was  Involved. 

In  our  opinion,  the  Judgment  of  the  dr- 
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cult  court  and  tbe  Judgment  of  the  Appel- 
late Court  are  wrong,  and  sbould  be  re- 
versed 


(209  Maaa.  88) 

MONTGOMERY  WABD  &  CO.  v.  JOHNSON. 

(Supieme  Judicial  Court  of  Massachusetts. 

Worcester.     May  19,  Iftll.) 

1.  Sales  (822*)— Ofteb  to  Sbh^-Sutfioiknct. 

A  circular  issued  by  a  mabufacturer  of  re- 
volvers, to  secure  uniformity  in  their  retail  sale 
price,  setting  forth  the  terms  upon  whirfi  re- 
Tolvers  would  be  furnished  to  the  jobbing  trade 
and  that  no  order  would  be  filled  except  upon 
the  terms  set  forth,  and  reciting  that  the  manu- 
facturer would  not  be  liable  for  failing  to  fill 
orders,  etc,  was  not  a  general  offer  to  sell,  but 
an  invitation  of  proposals  for  sales  on  the  terms 
stated,  which  might  be  accepted  or  rejected ;  and 
hence  plaintiff's  transmission  of  an  order  which 
the  manufacturer  refused  to  fill  did  not  form 
a  contract  subject  to  specific  performance. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  II  39-43;  Dec.  Dig.  |  22.*] 

2.  Saucs  (I  22*)— OiTBBs  TO  Sell— ErFBCT- 

"CONTBACT." 

An  invitation  to  prospective  buyers  to  ne- 
gotiate for  a  license,  and  to  trade,  even  when 
confined  to  a  definite  class,  does  not  bind  the 
sender  to  accept  any  otter  thereafter  received. 
The  order  of  the  prospective  buyer  does  not 
ripen  into  a  "contract,"  which  is  an  agreement 
which  creates  an  obligation,  until  the  defend- 
ant's acceptance,  and  then  only  as  to  goods  spe- 
cifically ordered. 

[EM.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  11  39-43 ;  Dec.  Dig.  |  22.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1613-1534;  vol.  8,  pp.  7615,  7616.] 

Appeal  from  Supreme  Judicial  Court,  Wor- 
cester County. 

Bill  by  Montgomery  Ward  &  Co.  against 
Mary  E.  Johnson.  Decree  for  defendant,  and 
plaintiff  appeals.    AfiSrmed. 

Cbas.  F.  Ghoate,  Jr.,  and  Geo.  P.  Merrick 
(Richard  W.  Hale,  of  counsel),  for  appellant 
Herbert  Parker  and  Henry  H.  Fuller,  for 
appellee. 

BRALET,  J.  The  essential  allegattons  of 
tbe  bill  are  admitted  by  the  demurrer,  bat  if 
they  fail  to  sbow  a  binding  contract  between 
the  parties.  It  cannot  be  maintained  for  spe- 
cific performance,  or  injunctive  relief.  l%e 
defendant  manufactured  and  sold  firearms 
of  certain  types,  which  had  acquired  in  the 
market  a  recognised  reputation  for  their 
quality  and  style  of  workmanship.  In  tbe 
management  of  the  business,  sales  were  made 
only  to  Jobbers,  who  were  to  resell  to  their 
customers  at  a  uniform  price.  But  baling 
received  complaints  that  the  scale  of  prices 
in  some  instances  had  not  been  followed, 
she  Issued  a  printed  letter,  which  after  re- 
citing the  cause  of  its  publication,  and  tbat 
"we  have  prepared,  and  are  sending  under 
this  cover  by  registered  post,  a  printed  docu- 
ment setting  forth  tbe  terms  and  conditions 
upon  which  Iver  Johnson  revolvers  will  be 
supplied  to   the  Jobbing  trade,"   contained 


the  statement  that  'hereafter  no  order  will 
be  filled  except  upon  the  terms  set  forth  in 
the  enclosed  document,  therefore  please  read 
it  carefully,  for  we  are  going  to  ask  your 
support  and  cooperation."  The  plaintiff  ap- 
parently was  a  customer  of  the  defendant, 
and  having  received  the  letter,  alleges  that 
it  was  "a  certain  offer  In  writing  to  make 
a  contract,"  the  terms  and  conditions  of 
which  were  expressed  In  the  accompanying 
docimient  It  Is  then  alleged  that,  "intend- 
ing to  accept  said  contract,  and  to  cause 
that  the  defendant  should  be  bound  by  said 
acceptance,  and  that  the  parties  should  be 
mutually  bound  thereby,"  the  plaintiff  trans- 
mitted to  the  defendant  an  order  for  re- 
volvers ;  but  there  is  no  allegation  that  this 
purpose  was  communicated  to  her,  or  that 
the  order  was  accepted  with  this  under- 
standing. [1]  The  plaintiff  relies  on  these 
transactions  as  constituting  a  bilateral  con- 
tract But  if  the  letter  and  document  are 
examined  In  connection  with  the  recitals, 
they  were  not  In  the  nature  of  a  general  of- 
fer, where  upon  compliance  with  the  condi- 
tions by  those  to  whom  It  Is  addressed,  a 
legally  binding  contract  at  once  springs  into 
existence.  The  defendant  promulgated  the 
terms  under  which  she  proposed  to  do  busi- 
ness In  the  future,  not  with  the  plaintiff 
only,  but  with  the  members  of  the  Jobbing 
trade,  who  were  to  be  treated  as  licensees, 
if  they  would  agree  to  abide  by  them.  It  Is 
expressly  announced,  in  the  seventh  para- 
graph of  the  document,  that  the  defendant 
does  not  undertake  to  furnish,  or  to  be  re- 
sponsible for  a  failure  to  deliver  goods  wUcb 
may  be  ordered,  and  the  words,  "that  it 
can  be  revoked  without  liability  tor  dam- 
ages by  thirty  days  written  notice,  to  date 
from  the  actual  mailing  of  the  notice,"  re- 
fer to  the  license  to  deal  in  the  defendant's 
product,  with  a  discontinuance  of  all  busi- 
ness relations.  [2]  "A  contract  Is  an  agree- 
ment which  creates  an  obligation,"  said  Mr. 
Justice  Field  in  Ashcroft  v.  Butterworth, 
136  Mass.  511,  514.  And  an  invitation  to 
prospective  buyers  to  negotiate  for  a  license, 
and  to  trade  with  the  defendant,  even  when 
confined  to  a  definite  dass,  imposes  no  ob- 
ligation on  the  sender  of  accepting  any  offer 
which  thereafter  might  be  received.  OChe  or- 
der of  the  prospective  buyer  does  not  ripen 
into  a  contract  of  sale  until  the  defendant's 
acceptance,  and  then  only  as  to  goods  spe- 
cifically ordered.  Smith  v.  Gowdy,  8  Allen, 
566;  Lincoln  v.  Erie  Preserving  (}o.,  132 
Mass.  129;  Edge  Moor  Bridge  Works  v. 
Bristol,  170  Mass.  528,  49  N.  E.  918 ;  Moulton 
T.  Kershaw,  59  Wis.  316,  18  N.  W.  172.  48 
Am.  Rep.  616:  Spencer  v.  Harding,  L.  R.  6 
C.  P.  661 ;  Canning  v.  Farquhar,  16  Q.  B.  D. 
727,  732. 

We  are  of  opinion  that  a  fair  interpreta- 
tion of  the  letter,  and  docomoit,  very  plain- 
ly shows  that  it  was  not  a  general  offer  to 
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seO  to  those  addressed,  bnt  an  annonnce- 
ment,  or  invitation,  that  the  defendant  would 
receive  proposals  for  sales  on  the  terms  and 
conditions  stated,  which  she  might  accept 
or  reject  at  her  option.  No  contract  between 
the  parties  having  been  created,  the  defend- 
ant's refusal  to  accept  and  fill  the  plalntiers 
orders,  as  alleged  In  the  bill,  was  not  an 
actionable  wrong,  and  the  further  questions 
of  a  breach,  and  the  measure  and  form  of 
relief,  and  whether  the  contract  was  legally 
terminated  by  the  notice,  become  imma- 
terial, and  need  not  be  discussed. 

The  decree  of  the  single  Justice,  snstatn- 
Injr  the  demurrer  and  dismissing  the  bQI, 
mnst  be  affirmed  with  costs. 

Decree  accordingly. 


OM  Haas.  U») 

COPBLAND  T.  BATON  et  al 

(Supreme  Jndicial  Court  of  Massachusetts. 

Suffolk.     May  19,  1911.) 

1.  Afpbai.  akd  Ebbob  (i  1008*)— Rbvuw— 

FiNDJNOS. 

A  finding  of  fact  by  the  trial  court  will  not 
be  disturbed,  unless  plainly  wrong. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3955;  Dec.  Dig.  {  1008.*] 

2.  IPATBirrs  (i  192*)— Title. 

Joint  owners  in  a  patent  are  at  the  merey 
of  each  other. 

[Ed.  Note.-^For  other  cases,  see  Patents,  Cent. 
Dig.  i  269;   Dec.  Dig.  f  192.*] 

8.  Patents  ({  212*)— Oohtbaots— Cokstbuo- 
noK— "Ihtebbst." 

An  article  in  the  contract  by  which  pat- 
entee granted  an  exclusiye  license  to  manutac- 
toxe  and  sell  the  invention  for  a  term  of  years 
provided  that,  if  the  patentees  do  not  desire 
to  renew  the  contract  they  shall  deliver  such 
transfers  as  will  vest  in  the  licensee  fifteen  one- 
hnndredths  Interest  in  said  patent,  and  also  fif- 
teen one-hundredths  interest  in  all  the  profits 
arising  from   business   during   the   life   of    the 

Satent,  and  tJl  the  iirovisions  of  the  article  de- 
ning  profits  shall  apply  to  the  parties  mntatis 
mntanois,  and  if  the  patentees  desire  to  sell 
said  patent,  and  obtain  a  bona  fide  offer,  then 
the  licensee  may  buy  and  credit  his  fifteen  one- 
hundredths  interest  on  the  price,  and  if  he  does 
not  buy  then  the  patentees  may  sell  the  same 
and  account  to  him  for  his  fifteen  one-hun- 
dredths part  of  the  proceeds  of  such  sale. 
ZTeM,  that  the  licensee  was  not  entitled  to  an 
assignment  of  the  title  to  any  part  of  the  patent 
on  the  termination  of  the  contract;  the  term 
"interest,"  as  nsed,  meaning  a  limited  property 
right  less  than  ownership,  namely,  a  rieht  to  a 
fractional  part  in  the  proceeds  of  a  sale  when 
eoe  was  made,  to  a  preferential  option  to  buy 
at  0»  same  price  'offered  by  an  outsider,  credit- 
ing his  interest  towards  such  purchase  price, 
vSa  to  share  in  the  profits  as  defined  by  the 
contract. 

[Ed.  Note.— For  other  eases,  see  Patents,  Cent 
Dig.  li  312-314;  Dec.  Dig.  g  212.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  4,  pp.  3692-3709;  vol.  8,  p.  7691.] 

4.  Patents  (|  212*)  —  Constbdction  —  "Mu- 
tatis Mdtawdib." 

Where  profits  are  defined  by  a  certain  ar- 
ticle, all  the  provisions  of  which  are  to  apply 
to  the  relations  between  the  parties  springing 
into  existence  after  the  expiration  of  the  con- 
tract  "mutatis   mutandis,"    these   latter   words 


mean  necessary  chances  in  details  to  oonform  to 
a  single  vital  alteration,  and  suggest  a  reversal 
of  the  relative  positions  of  the  parties  under 
the  contract,  which  was  to  continue  the  same 
in  other  respects. 

[Ed.  Note.— For  other  cases,  see  Patents,  Dec; 
Dig.  I  212.*] 

■  Appeal  from  Sui;>erior  Court,  Suffolk  Coun- 
ty;   J.  B.  Richardson,  Judge. 

Action  by  William  A.  Copeland  against 
William  6.  Eaton  and  others.  From  a  de- 
cree for  plaintiff,  defendants  appeaL  Re- 
versed. 

O.  W.  Anderson  and  W.  C.  Rogers,  for 
appellants.    William  Qulnby,  for  appellee. 

RUOO.  3.  [1]  This  is  a  suit  in  equity 
brought  to  specifically  enforce  certain  terms 
of  a  contract  touching  letters  patent.  A 
cross-Mil  was  brought  by  the  defendants 
asking  affirmative  relief.  The  defendants, 
being  owners  of  a  patent  Issued  by  the 
United  SUtes  for  "machines"  and  "rolls," 
entered  into  an  agreement  with  the  plain- 
tiff by  which  the  latter  was  granted  an  ex- 
clusive license  to  manufacture  and  sell  the 
patented  devices  for  a  term  of  five  years. 
ParagraiA  VII  of  the  contract  regulated  in 
detail  the  way  In  which  the  accounts  of 
the  plaintiff  while  exercising  the  rights  of 
manufacture  and  sal^  should  be  kept,  what 
should  be  treated  as  manufacturing  costs, 
and  how  the  profits  of  the  business  should 
be  computed,  and  In  what  proportion  and 
at  what  times  the  part  to  which  the  de- 
fendants were  entitled  should  be  paid  to 
them.  The  main  difficulty  arises  in  inter- 
preting paragraph  VIII  of  the  contract, 
which,  so  far  as  material,  Is  as  follows:  "At 
the  expiration  of  said  licenses  and  of  this 
contract,  ♦  ♦  •  If  the  parties  of  the  sec- 
ond part  [the  defendants]  do  not  then  desire 
to  renew  the  said  contract  for  a  further 
term,  they  shall  deliver  such  transfers,  pa- 
pers and  instruments  as  will  vest  in  the  par- 
ty of  the  first  part  [the  plaintiff]  from  and 
after  said  July  1,  1909,  fifteen  one-hon- 
dredths  (i*/ioo)  Interest  in  and  to  said  pat- 
ent, *  •  *  and  also  fifteen  one-hundredths 
(^*Aoo)  interest  in  and  to  all  the  profits 
arising  from  business  In  machines  during 
the  life  »  ♦  •  of  said  patents  *  *  • 
and  also  twenty  one-hundredths  (*<>/i,g)  in- 
terest In  and  to  all  the  profits  arising  from 
the  sale  of  rolls,  spare  parts  and  supplies 
furnished  to  said  machines  or  protected  in 
any  manner  by  the  patents.  •  •  •  Prof- 
its within  the  meaning  of  the  foregoing  pro- 
visions shall  mean  the  differences  between 
the  manufacturing  cost  and  the  amount  of 
the  receipts  in  each  instance  as  hereinbefore 
defined  in  article  VII,  and  all  the  provisions 
of  that  article  shall  apply  to  the  parties 
hereto  mutatis  mutandis.  And  in  the  event 
the  parties  of  the  second  part  desire  to  sell 
said,  patent  or  patents  and  business   done 
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under  than,  and  In  0ie  event  that  they  ob- 
tain a  bona  fide  offer  therefor,  then  the 
same  shall  be  by  them  forthwith  communi- 
cated to  the  party  of  the  first  part,  and 
after  the  receipt  ot  such  coipmunicatlon  by 
the  party  of  the  first  part  he  shall  hare 
■  ten  (10)  days  In  which  to  determine  wheth- 
er he  will  buy  said  patents  and  business  at 
Bald  offer.  The  party  of  the  first  part  may, 
If  he  Is  the  purchaser  of  said  patents  and 
business,  credit  his  fifteen  one-hundredths 
(i^/ioo)  interest  in  the  purchase  price  and 
malce  payment  for  the  balance  of  the  pur- 
chase price  at  such  times  and  In  such  man- 
ner as  may  be  agreed  upon.  In  the  event 
the  parties  of  the  second  part  should  not 
receive  from  the  party  of  the  first  part  no- 
tice of  his  Intention  to  buy  within  ten  days, 
then  the  parties  of  the  second  part  may 
feell  the  same  to  the  person  maldng  such 
offer  for  the  amount  of  such  offer,  and  ac- 
counting to  the  party  of  the  first  part  for 
his  fifteen  one-hundredths  (^^/lot)  part  of 
the  proceeds  of  such  sale  as  aforesaid.  But 
In  the  event  that  the  person  making  such 
offer  does  not  purchase,  then  no  sale  can  be 
made  of  said  patents  and  business  by  the 
parties  of  the  second  part  until  a  new  offer 
shall  have  again  been  aubmitted  to  the  party 
of  the  first  part  and  rejected  by  bim  in  lilie 
manner  as  before." 

A  right  of  renewal  was  given  to  the  pat- 
entees. The  Judge  of  the  superior  court 
found  that  there  was  no  renewal  of  the 
contract,  and  that  it  terminated  on  July  1, 
1809.  While  his  finding  is  not  very  clear  as 
to  whether  the  terms  of  clause  X  of  the 
contract  have  been  complied  with  by  the 
plaintiff,  we  understand  it  to  mean  that  it 
has  been  substantially  performed,  and  that 
If  in  small  particulars  it  has  not  been,  spe- 
cific performance  has  been  waived  by  the 
conduct  of  the  defendants.  These  conclu- 
sions of  fact  must  stand  as  final  under  the 
familiar  rule  that  they  will  not  be  disturbed 
unless  plainly  wrong.  A  perusal  of  the  evi- 
dence discloses  no  ground  for  us  to  say  that 
they  should  be  set  aside. 

[2]  The  pivotal  controversy  relates  to  the 
signification  to  be  attributed  to  the  word 
"interest"  as  used  in  clause  VIII  of  the  con- 
tract which  required  to  be  transferred  to 
the  plaintiff  a  fractional  "interest  in  and  to 
said  patent."  Tlie  word  "interest"  has  not 
become  a  term  of  art  in  patent  law,  and  has 
DO  technical  meaning.  It  is  elastic  in  use, 
and  may  convey  In  different  connections  a 
considerable  variety  of  Ideas.  Excluding 
those  which  do  not  relate  to  a  pecuniary  con- 
cern In  property.  It  has  been  held  to  be 
more  comprehensive  than  title,  and  to  be 
synonymous  with  It,  to  express  less  than 
title,  and  to  be'  distinguishable  from  It,  and 
to  be  broad  enough  to  embrace  all  claims 
of  every  description,  to  include  every  right 
In  the  nature  of  property  below  title,  and 
to  refer  to  equitable  rather  than  legal  es- 
tatesk  the  somewhat  diverse  meanings  do- 


pending  upon  the  relation  In  whteh  It  Is 
found  and  the  subject  to  which  it  i-eiers. 
It  would  not  be  profitable  to  review  the 
cases.  The  end  to  be  reached  is  an  ascer- 
talnment  of  what  this  contract  means  in 
view  of  the  relations  of  the  parties,  the  mat- 
ter about  which  they  were  dealing,  the  par^ 
ticular  language  employed,  the  other  provl- 
sions  of  the  contract,  and  the  practical  re- 
sults likely  to  flow  from  the  several  construc- 
tions contended  for.  The  contract  recites 
that  the  parties  are  the  owners  of  a  patent 
who  desired  to  enlarge  the  business  of  man- 
ufacturing and  selling  the  patented  arti- 
cles, on  one  side,  and  a  manufacturer  pos- 
sessed of  capital,  plant  and  organization  of 
which  the  patentees  desire  to  avail  them- 
selves, on  the  other.  The  relations  were  to 
continue  for  five  years  with  a  right  of  r» 
newal  reserved  to  the  patentees  alon&  The 
plaintiff  during  the  term  of  the  contract 
had  exclusive  ■  rights  of  manufacture  and 
sale.  The  subject  of  the  contract  on  which 
all  its  provisions  hinged  was  a  patent.  This 
is  a  property  right  of  a  peculiar  nature* 
with  attributes  which  distinguish  it  from 
all  other  classes  of  property.  The  dlstln- 
gnishing  characteristics  of  ownership  in  a 
patent  are  that  in  this  couutry  the  number 
of  such  owners  may  be  unlimited,  each 
freely  and  without  the  consent  of  his  co- 
owuere  may  use  the  protected  Invention, 
without  resiwnslblllty  to  them  for  profits, 
grant  licenses  for  such  use,  and  In  his  own 
name  recover  royalti^  or  profits  therefor, 
and  assign  and  transfer  his  share  to  a  pur- 
chaser, who  would  be  free  from  liability  for 
infringement  to  the  other  owners.  The  na- 
ture of  a  patent  Is  such  that  Joint  owners  In 
it  "are  at  the  mercy  of  each  other."  McDof- 
fee  V.  Hestonvllle,  M.  &  F.  Pass.  Ry.  Co.,  89 
C.  C.  A.  7©-79, 162  Fed.  36-39;  Steers  v.  Rog- 
ers, [1S93]  A.  C.  232;  Dunham  v.  Indianap- 
olis &  St.  liOuls  R.  R.,  7  Biss.  223,  Fed.  Caa, 
No.  4,151;  Mathers  v.  Green,  L.  R.  1  Cb, 
App.  29;  Vose  T.  Singer,  4  Allen,  226,  81  Am. 
Dec.  696. 

'  [3,  4]  The  word  'Interest"  occurs  In  para- 
graph Till  subsequently  to  the  phrase  above 
quoted,  and  there  relates  to  the  profits  la 
which  the  plaintiff  was  to  share  arising 
from  the  business  to  be  carried  on  during 
the  life  of  the  patents  by  the  defendants 
after  the  expiration  of  the  contract  la 
these  connections,  obviously  It  can  refer 
only  to  an  executory  obligation  on  the  part 
of  tho  defendants  to  account  for  profits  aa 
they  arise,  to  a  future  pot«ttiallty  and  not 
to  a  present  and  existing  title.  It  Is  natu- 
ral that  a  word  repeated  several  times  in 
the  same  paragraph  should  have  thei  same 
meaning  In  each  Instance.  Moreover,  these 
profits  are  defined  as  meaning  the  same  as  In 
article  VII,  all  the  provisions  of  which  ar» 
to  apply  to  the  relations  between  the  par- 
ties, springing  into  existence  after  the  ex- 
piration of  the  contract  "mutatis  mutandis." 
These  two  words  mean  necessary  changes  In 
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details  to  conform  to  a  single  vital  altera- 
tion. Together  wltb  reference  to  this  clause 
of  definition,  they  siieak  Btrongly  of  a  revers- 
al of  the  relative  positions  of  the  parties 
as  to  the  real  purpose  of  the  contract,  which 
was  to  continue  the  same  in  other  respects. 
Ibe  chief  end  of  the  contract  was  to  make 
money  for  all  concerned  by  vesting  the  ex- 
clusive right  of  manufacture  and  sale  under 
the  monopoly  of  the  patent  In.  one  party. 
During  the  term  of  the  contract,  the  plain- 
tiff was  to  manufacture  and  sell  exclusively 
and  share  the  profits,  calculated  according 
to  the  rule  established  by  the  agreement, 
with  the  defendants.  "Mutatis  mutandis" 
tn  this  connection  conveys  the  thought  that, 
after  the  expiration  of  the  time  limited  in 
the  contract,  the  defendants  were  to  have 
the  exclusive  rights  of  manufacture  and  sale, 
subject  to  a  similar  obligation  to  share  the 
profits,  calculated  in  the  same  way,  with  the 
plaintur.  It  hardly  seems  probable  that  the 
parties  would  have  been  so  careful  to  pro- 
vide for  an  accounting  by  the  patentees,  who 
would  be,  compelled  to  start  anew  In  busi- 
ness after  an  interruption  of  five  years,  if 
the  plaintiff,  who  is  by  the  contract  describ- 
ed as  possessed  of  "capital,  plant  and  or- 
ganization" had  such  rights  of  title  to  the 
patent  as  would  enable  him  to  continue  the 
business  established  under  the  license  with- 
out material  Interruption. 

The  terms  as  to  a  sale  point  to  owner- 
ship of  the  entire  patent  by  the  defendants. 
Their  desire  "to  sell  said  patent"  is  made 
the  turning  point  of  a  sale.  If  the  plain- 
tiff exercises  his  option  to  purchase,  he  is 
authorized  to  credit  himself  with  his  frac- 
tional interest  In  the  price,  but  if  he  does 
not,  the  defendants  are  authorized  to  "sell 
the  same,"  that  Is,  the  patents,  and  not 
eighty-five  one-hundredtbs  of  them,  and  to 
receive  the  entire  purchase  price,  with  ob- 
ligation only  to  account  to  the  plaintiff  for 
his  part  This  power  implies  entirety  of 
title.  The  practical  effect  of  the  interpreta- 
tion contended  for  by  the  plaintiff  raiders 
the  patent  itself  of  little  or  no  value  to  the 
■weaker  party.  The  distinguishing  charac- 
teristic of  a  patent  is  that  it  enables  the 
bolder  to  prevent  everybody  else  from  man- 
ufacturing the  protected  article,  except  upon 
terms  Imposed  by  the  patentee.  As  between 
hostile  co-owners,  the  one  of  larger  resourc- 
es has  a  great  advantage,  bnt  the  means  for 
conserving  the  special  benefits  which  the  pat- 
ent confers  no  longer  exist.  An  Interpreta- 
tion of  a  contract  which  would  lead  to  this 
result  wonld  not  ordinarily  be  given  unless 
the  language  plainly  required  it  The  words 
at  the  agreement  before  us  bear  no  such  in- 
dication. On  the  contrary,  they  show  an  In- 
tent to  maintain  the  Integrity  of  the  patent 
and  an  employment  of  Its  protection  in  the 
ime  which  wonld  yield  its  largest  value  to 
■II  those  having  a  right  to  share  In  Its  prof- 


its These  considerations  all  lead  to  the  con- 
clusion that  under  the  contract  the  plaintiff 
Is  not  entitled  to  a  present  assignment  of 
the  title  to  any  part  of  the  patent  "In- 
terest" as  used  In  this  agreement  Is  some- 
thing different  from  title.  It  means  a  lim- 
ited property  right  arising  under  and  de- 
fined In  the  contract  less  than  an  absolute 
ownership.  He  Is  endtied  to  his  fracUonal 
part  In  the  proceeds  of  a  sale  when  one  Is 
made,  to  a  preferential  option  to  buy  at  the 
same  price  offered  by  any  outsider,  credit- 
ing his  interest  toward  such  purchase  price, 
and  to  a  share  in  the  profits,  as  defined  by 
the  contract  of  the  business  of  manufacture 
and  sate  based  on  the  patent  while  carried 
on  by  the  defendants.  He  Is  entitled  to  a 
decree  to  that  effect 

The  decree  in  favor  of  the  plaintiff  is  re- 
versed. Upon  their  cross-bill,  the  defendants 
are  entitled  to  an  accounting  under  the  con- 
tract prior  to  July  1,  1909,  and  to  a  general 
accounting  for  all  use  made  by  the  plaintiff 
of  the  patents  since  July  1,  1009. 

So  ordered. 


(2«  utm.  1) 

In  re  WINNISIMMETT  CO. 

(Supreme  Judicial  Court  of  ilaasachnaetti. 

Snffolk.     May  18,  1911.) 

1.  Eminent    Douain    (f    68*)  — EStbnt- or 
Right. 

The  right  to  take  private  property  for 
pabUc  use  is  limited  to  public  necessity,  both 
as  to  amount  of  land  and  nature  of  the  mtcrest 
therein. 

[Ed.  Note.— For  other  eases,  see  Sminent  Do- 
main. Cent.  Dig.  §§  147-166 ;    Dec.  Dig.  {  68.*I 

2.  Bminknt  Domain  (|  817*)— Extent  o»  In- 
terest Acquired. 

Generally,  where  land  is  talien  for  a  pur- 
pose consistent  with  a  general  right  of  property 
in  the  owner,  the  right  taken  u  an  easement 
only. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |i  834-840;   Dec.  Dig.  §  317.*] 

3.  Eminent  Domain  (i  317*)— Interest  Ac- 
quired— Febbt  Sups. 

Upon  taking  land  to  widen  a  ferry  slip 
under  authority  specially  conferred,  by  St 
1871,  c  188,  aa  amended  by  chapter  845,  a 
ferry  company  acquired  a  fee. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  ||  834-840;  Dec.  Dig.  i 
317.*] 

Exceptions  from  Land  Court,  Suff<^  Coun- 
ty; C.  T.  Davis,  Judge. 

Petition  by  the  Wlnnisimmet  Company  to 
register  a  land  title.  On  exceptions  by  Ed- 
ward ti.  Qrueby  and  others.  Elxceptions  over' 
ruled. 

Jas.  R.  Dunbar,  Arthur  P.  Teele,  and  H. 
M.  Davis,  for  petitioner.  Richard  Stone  and 
Robt  B.  Stone,  for  respondents. 

HAMMOND,  J.  The  only  question  la 
whether  by  the  taking  nnder  St  1871,  c.  188, 
as  amended  by  St  1871,  c.  345,  the  petition- 
er acquired  a  fee  In  the  locus. 
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[1]  The  right  to  take  private  property  for 
a  pnbllc  use  is  founded  upon  and  limited  by 
pabltc  necessity.  Where  the  necessity  stops 
there  stops  the  right  to  take,  both  as  to 
amount  of  land  and  the  nature  of  the  inter- 
est therein.  [2]  Accordingly  the  general  rule 
is  that  where  land  Is  taken  for  a  purpose  not 
inconsistent  with  a  general  right  of  property 
In  the  owner  the  right  taken  is  not  a  fee,  but 
only  an  easement.  Harback  v.  Boston,  10 
Cush.  295;  Rockport  v.  Webster,  174  Mass. 
385,  54  N.  E.  852;  Newton  v.  Newton,  188 
Mass.  226,  74  N.  E.  346,  and  cases  cited 
therein.  In  the  first  case  aWove  cited  Shaw, 
C.  J.,  said  (10  Cush.  297):  "When,  therefore, 
the  Legislature,  being  vested  with  this  high 
power,  use  language  not  precise  and  explicit, 
but  open  to  construction,  and  If  one  con- 
struction would  convey  the  power  beyond  the 
limit  necessary  to  meet  the  public  exigency, 
and  another  construction  would  limit  it  by 
the  extent  of  such  exigency,  we  think  the  lat- 
ter ought  to  be  adopted,  as  the  one  intended 
by  the  Legislature." 

But  sometimes  a  fee  is  taken.  Dlngley  v. 
Boston,  100  Mass.  544 ;  Page  v.  O'Toole,  144 
Mass.  303,  10  N.  E.  851.  And  In  the  former 
of  these  two  cases  Chapman,  C.  J.,  uses  the 
following  language:  "Whether  land  be  tak- 
en under  the  clause  [in  the  state  Constitution] 
authorizing  the  making  of  wholesome  and 
reasonable  laws,  or  by  virtue  of  the  clause 
authorizing  the  appropriation  of  private  prop- 
erty to  public  uses,  it  must  In  either  case 
be  left  to  the  Lieglslature  to  decide  what 
quantity  of  estate  ought  to  be  taken  in  order 
to  accomplish' its  purpose,  and  do  the  most 
complete  Justice  to  all  parties.  In  the  tak- 
ing of  other  property  no  one  would  doubt 
that  an  absolute  title  might  be  acquired. 
♦  ♦  •  In  taking  land  for  highways,  the 
Legislature  has  not  deemed  It  necessary  to 
take  more  than  an  easement;  but  the  ease- 
ment Is  usually  iperpetuaL  •  *  *  The 
Constitution  provides  for  the  protection  of  all 
private  property,  and  it  provides  that,  when 
the  public  exigencies  require  that  the  prop- 
erty of  any  individual  shall  be  appropriated 
to  public  uses,  he  shall  receive  a  reasonable 
compensation  therefor.  But  it  leaves  the 
Legislature,  without  any  restriction,  express 
or  implied,  to  decide  in  each  case  as  it  arises, 
what  constitutes  such  exigency;  and  if  land 
Is  to  be  taken,  what  estate  in  it  shall  pass." 
100  Mass.  560.  The  question  is  always  one 
of  the  construction  of  the  statute  authorizing 
the  taking  (Harback  v.  Boston,  ubi  supra), 
and,  as  said  by  Holmes,  J.,  In  Newton  v.  Per- 
ry, 163  Mass.  319,  321,  39  N.  B.  1032,  "there 
are  no  sacramental  words  which  must  be 
used  in  a  statutory  power  to  take  and  hold 
lands  In  order  to  give  a  right  to  take  the 
lands  tn  fee.  Any  language  in  the  statute 
which  makes  its  meaning  clear  Is  sufficient." 

[9]  In  the  light  of  the  circumstances  ex- 
isting at  the  time  of  the  enactment  of  the 
statute  in  question  what  is  its  true  inter- 


pretation? The  petitioner  was  Incorpormted 
under  a  special  act  (St  1833,  c  197).  by 
which  it  was  empowered  "to  purchase  and 
hold  any  ferry  or  ferry  rights,  between  Bos- 
ton and  Chelsea,  and  to  construct  and  main- 
tain wharves,  landing  places  and  other  works 
suitable  and  convenient  for  the  steamboats 
and  other  vessels  which  may  be  used  on  any 
such  ferry,  and  for  the  accommodation  of 
foot  passengers,  horses,  carriages  and  mer- 
chandise ;  provided,  that  nothing  herein  shall 
authorize  said  corporation  to  take  pMratf 
property  for  any  of  said  purposes  otherwise 
than  by  legal  authority  from  the  owners  there- 
of, nor  to  build  any  bridge  or  dam  over  the 
channel  of  any  public  navigable  waters,  or 
otherwise  permanently  to  obstruct  the  same" 
It  was  further  provided  that  said  corpora- 
tion might  purchase  and  dispose  of  the  whole 
or  any  part  of  the  real  estate  held  by  certain 
trustees  and  described  In  a  certain  deed 
therein  named,  and  "such  other  real  estate  at 
or  near  the  landing  places  of  any  such  ferry,  . 
not  exceeding  in  value  $75,000,  as  may  be 
necessary,  or  convenient  for  the  •purposes 
aforesaid,  together  with  vessels  and  steam- 
boats and  such  other  personal  property  not 
exceeding  In  value  $100,000,  as  may  be  neces- 
sary and  convenient  for  the  better  manage- 
ment of  any  such  ferry  and  of  the  affairs  of 
said  corporation." 

In  October,  1833,  the  corporation  purchased 
the  ferry  property  and  other  real  estate  and 
took  the  title  thereto  In  fee.  The  land  and 
flats  Immediately  adjoining  the  ferry  prop- 
erty on  the  south  Including  the  locus  were 
owned  in  1837  by  one  AspinwalL  At  that 
time  the  estates  of  the  corporation  and  As- 
plnwall  and  of  adjoining  proprietors  extend- 
ed only  to  low-water  mark,  but  by  St.  1837. 
c.  211,  and  c  212,  both  the  corporation  and 
Aspinwall  were  granted  rights  to  extend  their 
respective  wharves  to  the  old  commissioners' 
line.  A  controversy  arose  between  Aspin- 
wall's  successors  in  title  and  the  corporation 
claiming  under  these  legislative  grants  as  to 
the  boundary  line  between  these  estates  be- 
low low-water  mark.  By  a  dedsion  of  this 
court  rendered  in  1865  (Wlnulslmmet  Co.  v. 
Wyman,  11  Allen,  432)  the  line  was  located 
further  over  upon  the  land  of  the  corpora- 
tion, thereby  contracting  its  extent/  In  1S71 
the  corporation  needing  more  land  petitioned 
for  authority  to  take  some  adjoining  land 
for  ferry  purxjoses.  The  situation  at  that 
time  is  stated  by  the  land  court  in  the  fol- 
lowing language:  "The  Winnisimmet  Com- 
pany owned  its  adjoining  ferry  property  In 
fee  and  was  authorized  by  its  charter  to  so 
hold  it  It  had  trespassed  on  the  land  now 
in  question  by  maintenance  of  plies  for  one 
wing  of  its  ferry  slip  in  such  a  manner  as  to 
interfere  with  the  legitimate  use  of  the  whole 
of  the  present  locus.  After  extended  litiga- 
tion it  had  been  ejected  therefrom.  It  bad 
then  failed  to  obtain  any  portion  of  the  pres- 
ent property  by  agreemrat  with  the  owner." 
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-It  had  BO  way  of  getting  the  property  except 
1>y  legislative  grant,  and  tills  It  did  not  hare. 
It  never  had  been  authorized  to  take  prop- 
erty by  right  of  eminent  domain,  even  al- 
though the  nse  it  desired  to  make  of  It  was 
a  public  use.  The  land  was  sabstantlally 
the  northerly  half  of  a  long,  narrow  strip 
reaching  from  Commercial  street  northerly 
to  the  commissioners'  line,  and  was  about 
320  feet  long  and  abont  48  feet  wide  at  one 
end  and  66  feet  at  the  other,  a. part  being 
above  low- water  mark  and  a  part  below,  with 
the  rights  and  easements  granted  by  St  1837, 
c.  211.  The  ferry  was  upon  one  side  of  it, 
and  Cionstltutlon  Wharf,  tn  which  the  owner 
of  this  land  is  not  shown  to  have  had  any 
interest,  was  upon  the  other.  Such  was  the 
situation,  and  such  were  the  drcumstances 
leading  to  it,  at  the  time  of  the  passage  of 
St  1871,  c.  188. 

The  statute  was  passed  upon  the  petition 
of  the  corporation  for  authority  "to  take 
land  adjoining  its  present  ferry  slip  in  the 
dty  of  Boston  for  the  purpose  of  widening 
said  ferry  slip."  The  first  section  authorizes 
the  corporation  "to  widen  their  ferry  slip 
•  *  *  in  the  dty  of  Boston."  The  second 
section  provides  that  the  corporation  "may 
purchase,  or  otherwise  take,  for  the  purpose 
of  such  widening"  the  locus,  accurately  de- 
scribing It  "with  all  the  rights,  privileges, 
appurtenances  and  easements  to  *  *  * 
said  estate  belonging."  It  further  provides 
that  if  the  corporation  shall  not  be  able  to 
obtain  sndh  land  by  an  agreement  with  the 
owner  thereof  they  shall  pay  such  as  shall 
be  assessed  in  legal  proceedings  to  be  insti- 
tuted for  that  purpose.  Then  follows  the 
third  section:  "Nothing  herein  contained  shall 
give  said  ferry  company  any  right  to  enter 
upon,  or  deal  with  anything  less  than  the 
whole  of  the  parcel  of  land  herein  described 
or  intended;  and  this  act  shall  be  void  un- 
less said  land  shall  be  purchased  and  paid 
for,  or  otherwise  taken,  and  notice  of  such 
taking  given  in  writing,  tp  said  Grueby  or 
his  representatives  within  six  months  from 
its  passage." 

It  is  to  be  noted  that  we  are  not  dealing 
with  a  statute  which  is  laying  down  the 
rules  under  which  every  ferry  corporation 
shall  take  property  at  any  time  thereafter. 
The  whole  case  is  before  the  Legislature. 
The  land  to  be  taken  is  specifically  described, 
and  it  is  to  be  taken  with  all  the  rights,  priv- 
ileges, appurtenances  and  easements  thereto 
belonging.  And  the  corporation  can  take 
nothing  less  than  the  whole  of  the  parcel  of 
land.  It  must  take  the  whole  if  anything, 
and  It  must  purchase  and  pay  for  the  land 
or  take  it  within  six  months. 

The  conviction  forced  upon  a  person  read- 
ing this  statute  In  the  light  of  the  situation 
is  that  it  is  dealing  with  one  special  piece  of 
property  under  peculiar  circumstances;   that, 


the  Legislature  was  of  the  opinion  that  fhe 
ferry  should  be  widened  as  prayed  for  by  the 
corporationj  that  to  do  complete  justice  to 
both  parties  all  the  land  with  its  easements 
and  appurtenances  should  pass  from  the  own- 
er to  the  corporation,  and  that  if  the  corpora- 
tion could  not  purchase  the  property,  it  might 
take  it,  and  that  whether  the  corporation 
took  by  purchase  or  by  right  of  eminent  do- 
main was  immaterial  so  far  as  respected  the 
amount  of  the  land,  or  the  nature  of  the  in- 
terest taken.  In  either  event  it  was  to  ac- 
quire under  the  peculiar  circumstances  the 
same  estate,  namely,  a  fee  in  the  whole  land 
with  its  easements  and  appurtenances.  There 
seems  to  be  no  other  reasonable  construction 
of  the  statute.  The  am^idlng  statute  being 
St  1871,  c.  345,  has  no  bearing  to  the  con- 
trary. 
E3xcepttons  overruled. 


(309  Mass. 
WILDE  V.  WILDH  et  al. 
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(Supreme  Judicial  CSourt  of  Massadiusetta. 
SuSFolk.    May  19,  1911.) 

1.  iRSUBANOlt  a  244*)— LiFK  INSIJBANCK— SUB- 
BENDBB    VAL0E   OF  POLIOIBS. 

If  pleaded,  it  would  be  a  defense.  In  a  suit 
to  have  the  cash  surrender  value  of  umnatured 
life  policies,  issued  by  a  company  of  another 
state,  applied  to  indebtedness  of  insured  to  tlte 
assi^ee  of  the  policies,  that  the  policies  con- 
tain no  provision  for  a  settlement  till  death  of 
insured,  and  that  the  bill  does  not  allege  that  bv 
force  of  some  statute  of  such  other  state  the  pol- 
icies were  given  a  surrender  value. 

[E}d.   Note. — For   other  cases,  see  Insurance, 
Cent  Dig.  {§  524-530 ;    Dec.  Dig.  8  244.*] 

2.  Insurance  ({  200*)— Assignment  of  Poli- 
cies—Vauditt  AND  EJtfbct— Law  Govern - 

IHO. 

Though  insurance  policies  were  issued  bv  a 
company  of  another  state,  the  validity  and  effect 
of  assignments  thereof,  made  and  delivered  be- 
tween parties  residing  in  Massachusetts,  are 
governed  by  the  local  law,  depending  on  con- 
struction of  tlie  policies. 

[E3d.  Note. — For  other  cases,  see   Insurance, 
Cent  Dig.  |  469 ;  Dec.  Dig.  {  200.*] 

3.  Insubance  (5  147*)— Policies— CoNSTBUo- 
TioN— Law  Governing. 

Insurance  policies,  issued  by  a  company  of 
another  state,  are  to  be  construed  by  the  laws 
of  Massachusetts,  where  the  insurance  was  ap- 
plied for,  the  premium  paid,  the  policies  deliver- 
ed, assured  and  insured  resided,  and  the  com- 
pany did  business,  though  at  maturity  the  in- 
surance money  was  to  be  paid  at  the  home  office. 
[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  |  293;  Dec.  Dig.  §  147.*] 

4.  Insurance  (§  203*)— Life  Policy— Inter- 
est OF  Insured. 

Under  a  life  policy  payable  to  insured's 
wife,  or,  in  case  of  her  death  before  his,  to  their 
children,  and  reserving  no  rijfht  to  him  to  change 
the  i)eneficiary,  or  to  surrender  the  policy,  at  his 
option,  for  its  value  in  cash,  he  has  no  peconiai^ 
interest  therein  which  he  can  assign. 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  471;  Dec  Dig.  i  203.*] 

5.  Insurance  (§  204*)— Lite  Pouct— Assign- 
ment BY  Beneficiary.        • 

The  interest  of  the  wife  of  insured,  under 
the  provision  of  the  iwlicy  on  his  life  that  the 
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Inmnnce  money  shall  be  paid  to  her  If  die  mir- 
viTca  him,  puaee  nnder  her  aaaicniiieiit  of  the 
policy. 

[Ed.  Note.— For  other  caaea,   aee  loanrance. 
Cent  Dig.  I  472;  Dec.  DigTjaML*] 
6w  Imsubanck  {§  204*)— Lux  Polict— Assiow- 

MKNT  — PKOIAKT    AMD    SkCONDABT    BXNKn- 
CIABIE8. 

Under  n  life  policy  providing  for  payment 
of  .the  insurance  money  to  insurea'a  wife  or  her 
assigna  within  90  daya  after  notice  and  proof 
of  death  of  insured,  and  in  caae  of  the  death  of 
aaid  aaaared  before  the  death  of  inanred  then  the 
money  to  be  payable  to  their  children,  the  ri|;ht 
of  the  children,  the  wife  having  died  before  in- 
anred,  waa  not  defeated  by  her  prior  assignment 
of  the  policy,  in  which  they  did  not  join. 

[Eld.  Note.— For  other  cases,  aee  Inauiance, 
Cent.  Dig.  {  472;  Dec  Dig.  {  204.*] 

Appeal  from  Superior  Gonrt,  Suffolk 
Oonnty. 

Snlt  by  Frank  D.  Wilde  against  George  F. 
Wilde  and  others.  From  an  adyerse  decree, 
plaintiff  appeals.    Affirmed. 

Cbas.  H.  Spragne  and  Everett  W.  Craw- 
ford, for  appellant.  Powers,  Folaom  &  Pow- 
ers, for  appellees. 

BBALEI7,  J.  The  plaintiff  by  the  original 
bill  as  amended,  and  the  supplemental  bill, 
asks  to  have  the  cash  surrender  value  of 
certain  policies  of  life  insurance  not  yet 
matured,  applied  in  payment  of  the  Indebted- 
ness of  the  defendant,  George  F.  Wilde,  who 
Is  the  Insured.  The  right  to  relief  is  rested 
on  the  ground,  that  the  assignments  of  the 
policies  to  the  original  creditor,  to  whose 
rights  the  plaintiff  has  succeeded,  having 
been  given  as  security  for  the  debt  of  the 
insured,  and  in  which  his  wife,  Catherine  A. 
Wilde,  who  at  that  time  was  the  assured, 
joined,  entitles  the  plaintiff  to  a  decree,  that 
the  policies  which  never  were  delivered  to 
the  assignee  should  be  surrendered  to  the 
company,  and  their  value  paid  to  him.  [1] 
It  would  be  a  sufficient  answer  to  this  claim, 
if  the  defense  bad  been  made,  that  the  poli- 
cies on  their  face  contain  no  provision  for 
a  settlement  until  the  death  of  the  insured, 
and  the  bill  does  not  allege  that  by  force  of 
some  statute  of  the  state  of  New  Jersey,  the 
company's  domicile,  the  policies  were  given 
a  cash  surrender  value.  Haskell  v.  Equita- 
ble Life  Ins.  Society,  181  Mass.  341,  63  N. 
E.  899.  [21  But  the  question  not  having  been 
raised  by  the  pleadings,  and  the  company 
being  willing  to  pay  the  cash  Surrender  val- 
ues if  the  rights  of  all  parties  having  an  in- 
terest therein  are  released,  the  validity  and 
effect  of  the  assignments,  which  having  been 
made  and  delivered  between  parties  residing 
here  are  governed  by  the  local  law,  depend 
upon  the  construction  of  the  policies.  Mu- 
tual Life  Ins.  Co.  v.  Allen,  138  Mass.  24,  52 
Am.  Rep.  245. 

[3]  The  plalztfiff  contends  that  this  ques- 
tion must  be  decided  according  to  the  laws 
of  New  Jersey.     It  being  undispnted,  how- 


erer,  that  the  Issoraace  was  applied  fbr,  tba 
premiums  paid,  and  the  policies  d^verad 
here,  where  the  assured  and  the  insured  re- 
sided, and  the  company  did  business,  the 
contracts,  even  if  at  maturity  the  insurance 
money  was  to  be  paid  at  the  home  office,  are 
to  be  construed,  and  the  rights  of  the  par- 
ties ascertained,  by  the  laws  of  Massachu- 
setts. Daniels  t.  Hudson  River  Fire  Ins. 
Co.,  12  Cush.  416,  422,  423,  69  Am.  Dec.  192: 
Thwlng  ▼.  .Great  Western  Ins.  Co.,' Ill  Masai 
93,  104,  109;  Millard  y.  Brayton,  177  Masai 
533,  537,  69  N.  E.  436,  52  L.  R.  A.  117.  83 
Am.  St.  Rep.  294.  It  consequently  becomes 
unnecessary  to  consider  the  effect  of  the  for- 
eign statute,  and  the  decision  under  it  put 
In  eTldence  by  the  plaintiff,  and  we  come 
directly  to  the  terms  of  the  policies.  [4]  The 
insurance  was  effected  by  the  wife  on  the 
life  of  her  husband,  although  the  pr«niunis 
were  paid  by  him  until  the  aBsIgnments.  By 
a  provision  common  to  both  policies,  the  com- 
pany agreed  to  pay  the  amount  of  the  insur- 
ance to  her  or  her  "assigns  within  ninety 
days  after  due  notice  and  proof  of  the  death 
or'  the  insured,  "and  lo  case  the  said  as- 
sured should  die  before  tjie  decease  of  the 
said  George  F.  Wilde  then  the  amount  of  this 
insurance  shall  be  payable  to  their  children 
or  to  tlielr  guardian  If  under  age,  within 
ninety  days  after  due  notice  and  proof  of 
interest,  and  of  the  death  of  said  George  F. 
Wilde.  •  •  • "  The  right  is  not  reserved 
to  the  insured  to  change  the  beneficiary  with 
the  consent  of  the  company,  or  t6  sarreoder 
the  policies  at  his  option  for  tbelr  value  in 
cash,  and  he  had  no  pecuniary  interest  which 
he  could  assign.  Langdean  v.  John  Hancock 
Mutual  Life  Ins.  Co..  194  Mass.  66,  06.  80 
N.  B.  452,  18  L.  R.  A.  <N.  S.)  1190;  Weather- 
bee  V.  New  York  Life  Ins.  Co.,  182  Mass. 
342,  65  N.  E.  383;  Bllnn  v.  Dame,  207  Mass. 
159,  93  N.  E.  001. 

[S]  The  language  of  the  company's  obliga- 
tion to  the  assured  is  not  uncertain,  and 
should  be  given  its  apparent  nud  usual  mean- 
ing. It  agreed  to  pay  the  money  to  the  wife 
If  she  survived  her  husband,  and  this  inter- 
est passed  to  the  plaintiff  by  the  assignmentf. 
Boyden  v.  Mass.  Mutual  Life  Ins.  Co..  153 
Mass.  544,  646,  27  N.  m  669;  Sullivan  t. 
Maroney,  76  N.  J.  Eq.  104,  73  Atl.  842.  (|1 
But  if  she  was  the  primary  benefldary.  yet 
upon  her  death  after  the  assignments  were 
given,  the  insured  having  survived,  neither 
her  personal  representatives  nor  assigns  ac- 
quired any  title  to  the  insurance  money. 
Puller  V.  Llnzee,  135  Mass.  468l  If  the  wife 
predeceased  her  husband,  the  contract  is 
then  to  pay  to  their  ctilldren,  who  are  to  be 
ascertained  at  this  period,  and  succeed  as 
beneficiaries.  Thomson  v.  Ludlngton.  104 
Mass.  193.  The  defendants  George  F.  Wikle, 
Jr.,  and  Stella  L.  Wilde,  having  been  at  their 
mother's  death  the  only  living  offspring  of 
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the  marriage,  their  rights  to  the  proceeds  of 
the  policies  at  their  father's  death  not  hay- 
ing been  defeated  by  the  assignments  to 
■which  they  were  not  parties,  became  abso- 
lute, and  the  bill  must  be  dismissed  with 
costs.  Millard  t.  Brayton,  177  Mass.  533,  59 
N.  B.  430.  52  L.  B.  A.  117,  83  Am.  St  Rep. 
294;  Knickerbocker  Life  Ins.  Co.  v.  Weltz,  99 
Muss.  i57;  PIngrey  T.  National  Life  Ins.  Co., 
144  Mass.  374,  382,  11  N.  B.  662, 
Decree  accordingly. 


(209  Mass.  199) 

CROSBY  V.  CLEM. 

(Supreme  Judicial  Court  of  Massachasetta. 

Suffolk.     May  19,   1911.) 

1.  HtTSBAND     AND     WiFB     (|     36*)— POWKH     TO 
CONTBACT  MtrXtTALLT. 

One  cannot  contract  directly  with  his  wife. 
[Ed.  Note. — For  other  eases,  see  Husband  and 
Wife,  Cent.  Dig.  S  218;    Dec.  Dig.  §  36.*] 

2.  Husband    ahd    Wife    (S    47*)— Mutual 
Tbansactiohb— Validitt. 

A  husband  can  give  to  a  third  person  a 
Talid  note,  mort^ag*  or  security  for  advances  to 
the  husband  by  the  wife. 

fEd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  238;  Dee.  Dig.  S  47.»] 

3.  Husband  akd  Wins  (§5  47,  205*)— Mura- 
AL  Tbansactiohs— Validitt. 

A  wife  can  take  and  hold  a  transfer  of  a 
note  or  mortgage  against  her  husband  without 
extinguishing  it,  and  can  enforce  it  against  his 
estate-  or  transfer  good  title  durine  his  lifetime ; 
but  she  cannot  enforce  it  during  his  lifetime  in 
her  own  name. 

FBM.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  H  238,  762;  Dec.  Dig.  JJ  47, 
205.»] 

4.  Husband    and    Wifb    (§    47*)— MtnruAL 
Tbansactions— Validity. 

Validity  of  a  note  and  mortgage  in  the 
hands  of  the  debtor's  wife  is  not  defeated  be- 
cause the  third  person  to  whom  they  were  exe- 
cuted immediately  assigned  them  to  her. 

WE3d.  Note. — For  other  oases,  see  Husband  and 
ife.  Cent.  Dig.  |  238;   Dec.  Dig.  {  47.*] 

5.  Husband    and    Wifk    (J    47*)— Mutual 
Tbansactions— VALiDmr. 

Validity  of  a  note  and  mortgage  based  on 
the  maker's  debt  to  his  wife  Is  not  affected  by 
the  fact  that  the  consideration  was  executed; 
no  rights  of  creditors  being  involved. 

rEd.  Note. — For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  i  238 ;    Dec.  Dig.  S  47.*] 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty;   Edward  P.  Pierce,  Judge. 

Bill  by  Charles  W.  Crosby  against  Vernal 
B.  Clem.  Decree  for  plaintiff,  and  defend- 
ant appeals.    Reversed,  and  bill  dismissed. 

C.  R.  Elder,  for  appellant.  J.  H.  Vahey 
and  P.  Mansfield,  for  appellee. 

RUGG,  J.  This  is  a  suit  in  equity  to  re- 
strain the  foreclosure  of  a  mortgage.  The 
bill  alleges  that  the  plaintiff  executed  a 
mortgage  of  personal  property  to  the  de- 
fendant, and  that  It  was  assigned  afterwards 
to  the  wife  of  the  plaintiff.  A  Justice  of  the 
superior  court  found  as  facts  that  In  1908 


the  wife  of  the  plalntUT,  at  her  husband's 
request,  paid  $2,000  from  her  private  prop- 
erty as  the  purchase  price  for  the  convey- 
ance to  the  plaintiff  of  a  stock  of  goods. 
Later,  trouble  having  arisen  between  the  two 
and  the  wife  having  filed  a  Ubel  for  divorce, 
an  agreement  was  made  that  the  husband 
shonid  give  to  the  wife  $500,  and  to  the  de- 
fendant, who  ivas  the  wife's  brother,  a  note 
for  the  $2,000  so  advanced  by  her,  to  be  se- 
cured by  a  mortgage  on  what  remained  of 
the  stock  of  goods  bought  with  her  money 
and  subsequent  purchases,  and  that  the  wife 
should  suspend  the  dlvorcie  proceedings.  This 
arrangement  was  carried  ont.  The  note  and 
mortgage  were  executed  accordingly,  and 
made  payable  and  delivered  to  tbe  defend- 
ant. He  Immediately  Indorsed  the  note  In 
blank,  and  assigned  the  mortgage  to  the  platn- 
tifTs  wife,  and  delivered  them  to  her.  She 
thereafter  ret&taied  possession  of  them  nntil 
November,  1910,  when  she  assigned  the  mort- 
gage to  the  defendant  without  consldeiatlon, 
who  commenced  the  foredosnre.' 

[1]  It  Is  settled  in  this  commonwealth 
that  even  under  recent  statuteer  a  husband 
cannot  contract  directly  with  hla  wife.  [2] 
But  it  has  been  repeatedly  decided  that  alnoe 
the  removal  of  the  common^law  disabilities 
of  a  wife  there  Is  nothing  in  law  to  pre- 
vent the  husband  from  executing  and  deliver- 
ing to  a  third  person  a  valid  note,  mortgage 
or  security  for  money  advanced  by  her  to 
the  husband  or  for  his  benefit 

[S]  A  wife  may  take  and  hold  a  transfer 
of  a  note  or  mortgage  against  her  husband 
without  extinguishing  either.  MacKeown  v. 
Lacey,  200  Mass.  437,  86  N.  B.  799,  21  L.  R. 
A.  (N.  S.)  683.  The  wife  cannot  enforce 
such  obligations  against  her  husband  in  her 
own  name  during  his  life,  bnt  she  may  against 
his  estate  after  bis  death,  and  she  may  trans- 
fer a  good  title  to  others  during  his  life. 

[4]  The  note  and  mortgage  were  valid  at 
their  Inception,  having  been  as  alleged  In 
the  bin  and  found  by  the  court  executed 
and  delivered  to  a  third  person.  This  legal- 
ity was  not  impaired  by  the  fact  that  they 
were  at  once  assigned  to  the  wife.  If  the 
transaction  is  genuine,  as  in  this  case,  the 
length  of  time  that  the  title  is  held  by  the 
third  person  Is  of  no  consequence,  though 
where  the  facts  are  controverted  this  ele- 
ment may  be  significant  evidence.  It  has 
not  been  argued  that  the  mortgage  and  note 
are  affected  because  given  in  the  course  of 
an  adjustment  of  other  difiicultles  between 
husband  and  wife,  one  element  of  Which  was 
a  suspension  of  divorce  proceedings  already 
begun.  See  Merrill  v.  Peaslee,  146  Mass.  460, 
16  N.  B.  271,  4  Am.  St  Rep.  3.54;  Newsome 
V.  Newsome,  L.  R.  2  P.  &  D.  306.  Apparent- 
ly this  was  severable,  relating  to  a  distinct 
matter,  where  the  strongly  equitable  claim  of 
the  wife  for  security  for  the  money  advanced 
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from  her  own  eetate  waa  'ncognlzed  and 
established. 

[t]  Nor  l8  It  of  consequence  that  the  con- 
alderation  waa  past  and  executed,  as  no  rights 
of  creditors  are  involved. 

Caldwell  v.  Nash,  190  Maas.  507,  77  N.  BL 
615,  is  plainly  distinguishable  in  its  facts.  In 
that  case  it  was  said:  "The  evidence  tended 
to  show  that  these  notes  were  given  by  the 
debtor  to  hla  wife  *  •  *  and  there  was 
no  evidence  that  Henry  Ij.  Caldwell,  Jr.  [the 
nominal  payee]  had  any  relation  to  the  trans- 
acUoD  except  to  put  his  name  upon  the  back 
of  the  notes.  If  these  notes  were  given  by 
the  debtor  to  his  wife  for  borrowed  mon^y, 
they  were  void."  The  course  followed  in  the 
execution  of  the  note  and  mortgage  here  In 
qneetion  was  in  substance  the  same  aa  la 
Spooner  v.  Spooner,  165  Mass.  52,  28  N.  B. 
1121,  where  (as  was  said  in  Caldwell  v.  Nash) 
'^e  note  was  made  and  delivered  aa  a  valid 
contract  with  a  third  person  upon  a  consid- 
eration moving  from  the  wife."  It  Is  not 
necessary  to  determine  whether  If  no  mortr 
gage  and  note  had  been  given,  the  wife  might 
have  secured  in  equity  relief  for  the  mon^ 
advanced  for  the  benefit  of  the  plaintiff.  See 
Atkins  T.  Atkins,  195  Mass.  128,  80  N.  B.  806, 
11  li.  S.  A.  (N.  S.)  273,  122  Am.  St  Rep.  221, 
and  cases  cited.  The  case  is  within  the  prin- 
ciple of  Butler  V.  Ives,  139  Mass.  202,  29  N. 
B.  654,  Atlantic  Bank  v.  Tavener,  130  Mass. 
407,  Holmes  v.  Winchester,  133  Mass.  140, 
Model  Lodging  House  Ass'n  v.  Boston,  114 
Mass.  133,  and  Degnaa  t.  7arr,  126  Maas. 
297. 

Decree  reversed. 

BUI  dismissed. 

(209  Haaa.  22S) 

CORAM  V.  DAVIS  et  aL 

(Supreme  Judicial  Court  of  Massachasetta. 
Suffolk.    May  20,  1911.) 

1.  Descbnt  and  Distrtbutiok  a  157*)  — 
Liens  —  Remedy  in  Equitt  —  Envobcino 
Payment  out  or  a  SPEciriKD  Fond. 

Complainant  made  advances  to  the  heirs  of 
a  decedent  under  assiniments  of  fractional  in- 
terests the  heirs  would  receive  on  the  disallow- 
ance of  the  will  of  decedent  Tlie  will  waa  ad- 
mitted to  probate  under  a  compromise  agree- 
ment, which  substantially  set  the  will  aside,  and 
which  provided  that  one-half  of  the  expenses  in- 
curred in  carrying  out  the  agreement  should  be 
paid  by  cmnplainant  and  two  others,  to  be  reim- 
bursed out  of  funds  of  the  estate.  The  agree- 
ment provided  that  complainant  and  his  associ- 
ates should  be  paid  out  of  the  amount  to  be  paid 
bv  the  trustees  of  the  estate.  Held,  that  comr 
plainant  was  entitled  to  sue  in  equity  to  recover 
the  advances  made  to  the  heirs,  because  an  equi- 
table charge  on  the  interests  of  the  heirs  was 
created. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Dec.  EHg.  S  157.*] 

2.  Descent  and  Distbibution  (S  157*)  — 
Liens  —  Remedy  in  Equity  —  Enforcing 
Payment  out  o»  a  Specified  Fund. 

Complainant  could  sue  in  equity  for  the 
money  furnished,  on  the  theory  that  all  the  par- 


■des  hi  intenat  agreed  ttat  the  money  ahonU  be 
repaid  out  of  a  desicnated  fund. 

[E<d.  Note.— E\>r  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  8  157.*] 

3.  Wnxa  (i  212*>— Pbobatb— Aorkkkent  Rb- 
bpeotinq— Construction. 

A  compromise  agreement,  allowing  in  form 
the  probate  of  a  wilL  but  in  fact  disallowing  it 
provided  that  one-half  of  the  expenses  incurred 
In  carnring  out  the  agreement  should  be  paid  by 
plaintiff  and  associates,  and  stipulated  that  they 
would  advance  from  time  to  time  aa  requited  ojf 
the  trustees  of  the  estate  one-half  of  all  expens- 
es, and  declared  Uiat  all  funds  furnished  for  ex- 
penses in  carrying  out  the  agreement  should  be 
reimbursed  out  of  the  estate.  BeU,  that  com- 
plainant was  entitled  to  recover  expenses  paid 
by  him,  though  they  were  not  required  by  the 
trustees;  the  stipulation  aa  to  advancementa  as 
required  by  the  trustees  not  qualifying  the  pro- 
vision that  all  funds  furnished  for  expenses 
shoold  be  reimbtttaed. 

[Ed.  Note.— For  other  eases,  see  'Wills,  Dee. 
Dig.  S  212.*] 

4.  CouKK  d  476*)— CoRruomca  Jubisdio- 
tick. 

A  bill  in  the  nature  of  a  creditora'  UII  to 
reach  the  interests  of  the  heirs  of  a  decedent  for 
the  payment  of  sums  disbursed  and  expenses  In- 
curred by  complainant  on  behalf  of  the  heirs  in 
connection  with  litigation  over  the  eatate  la  not 
objectionable,  as  seeking  to  overthrow  the  or- 
ders of  distribution  made  by  a  court  having  Ju- 
risdiction of  the  estate,  where  complauiant 
must  look  to  the  orders  as  the  baaia  on  which 
his  bill  must  be  maintained,  and  equity  has  ju- 
risdiction of  the  'controversy. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  I  475.*] 

6.  Bxecutobs  and  ADiamaTBATOBS  ({  814*>— 
DisTBiBunoN— Scope  of  Inquiry. 

The  probate  court  in  making  orders  of  dis- 
tribution of  an  estate,  does  not  concern  itself 
with  assignments  or  pledges  of  distributive 
shares,  or  with  the  enforcement  of  equitable 
liens  Oiereon,  but  such  questions  most  be  deter- 
mined in  a  court  of  equity. 

[Ed.  Note. — For  other  cases,  see  Elxecutors  and 
Administrators,  Gent  Dig.  {{  1274-1297;  Dec. 
Dig.  1314.*] 

6.  Courts    (S    17*)— Jurisdiction- Propebtt 
IN  FV)REiON  State. 

A  bill  in  the  nature  of  a  creditors'  bill  to 
reach  the  interests  of  heirs  of  a  decedent  for 
the  payment  of  sums  disbursed  and  expenses  In- 
curred on  behalf  of  the  heirs  In  connection  with 
the  litigation  over  the  estate  may  be  main- 
tained, though  part  of  the  property  involved 
may  be  in  a  sister  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  46-52 ;  Dec  Dig.  }  17.*] 

7.  Descent    and    Distribution    (|    157*)  — 
Liens— Enforcement— Remedy  in  Equity. 

The  remedy  of  one  claiming  to  charge  for 
a  payment  due  him  the  whole  or  some  fraction- 
al parts  of  any  of  the  distributive  shares  of  the 
estate  of  a  decedent  or  any  part  of  a  trust  fund 
of  the  estate,  or  to  reach  and  apply  any  part  of 
the  fund  in  the  hands  of  distributees,  receiving 
it  from  trustees,  either  as  volunteers  or  with  no- 
tice of  complainant's  equitable  rights^  can  only 
be  enforced  in  equity. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Dec.  Dig.  $  157.*] 

8.  Equity    ({    148*)— Pubadino — ^Multifabi- 

0U8NE88. 

A  bill  in  equity,  which  seeks  to  reimburse 
complainant  for  expenses  Incurred  in  litigation 
over  the  estate  of  a  decedent,  by  the  application 
of  funds  of  the  estate  in  one  or  another  of  which 
all  defendants  are  directly  or  indirectly  interest" 
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ed,  and  which  asks  that  the  amonnt  of  the 
Bharea  of  distributees  of  the  estate  who  have  eold 
their  interests  to  complainant  be  ordered  paid, 
is  not  objectionable  as  multifarious,  and  the 
fact  that  different  means  are  songht  for  the 
attainment  of  one  equitable  right  out  of  the 
whole  or  different  parts  of  the  estate  does  not 
make  the  bill  multifarious. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  |{  341-367;   Dec.  Dig.  |  148.«] 

9.  IdMiTATiON  or  Actions  (§  180*)— Plbadiko 
— Demubseb  Raising  Defgnsb. 

That  a  bill  shows  that  plaintitTs  whole  rem- 
edy is  barred  by  limitations  is  a  ground  of  de- 
murrer. 

[Bd.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  {{  670-675;  Dec.  Dig.  | 
180.*] 

10.  liXinXATION  OF  ACTTONB  (|  173*)— Pkmonb 
Who  mat  Assebt  Defbnbe- DmnrBBBB. 

Where  a  defendant,  entitled  to  set  out  the 
defense  of  limitations  to  a  bill  in  equity,  waives 
the  defense,  a  codefendant,  not  entitled  to  rely 
on  limitations,  may  not  by  demurrer  set  up  the 
defense. 

[Ed.  Note. — For  other  cases,  see  Iiimitation  of 
Actions,  Cent.  Dig.  I  658;    Dec.  Dig.  {  173.*] 

11.  AcnoN  (§  63*)— Splitting  Cause  of  Ac- 
tion-Items Not  Matubed.  . 

One  making  advancements  in  behalf  of 
heirs  of  a  decedent  in  connection  with  litiga- 
tion over  the  estate  need  not,  on  seeking  a  re- 
imbursement out  of  the  estate  pursuant  to  the 
agreements  of  the  parties,  ask  to  be  reimbursed 
for  what  must  b«  paid  to  an  attorney  employed 
in  the  litigation  until  liability  therefor  has  been 
established. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  II  549-623;   Dec.  Dig.  |  53.*] 

12.  Limitation  of  Actions  (|  180*)— Pmad- 
ING— Demdbbeb. 

A  defense  of  limitations  based  on  the  law  of 
a  sister  state  not  stated  in  a  bill  in  equity  is 
not  a  ground  of  demurrer  to  the  bill. 

[Ed.  Note. — For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  §|  670-675;  Dec.  Dig.  | 
180.*] 

13.  BqUITT     (i     87*)— PlKADIHO— DBMtTOBEB— 

Gboundb. 

A  bill  brought  to  enforce  security  by  rea- 
son of  equitable  lieos  or  charges  on  the  estate  of 
a  decedent  for  advancementi  and  expenses  in- 
curred for  the  heirs  of  the  decedent  In  connec- 
tion with  litigation  over  the  estate  is  not  de- 
murrable on  the  gro\)nd  that  an  action  at  law  is 
barred. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  11  242-«4;  Dec.  Dig.  i  87.*] 

14.  ESquitt   a   71*)— Pleading— Demubbkk— 
Laches. 

A  bill  in  equity  Is  not  demurrable  on  the 
ground  of  laches,  in  the  absence  of  any  showing 
therein  that  the  suit  was  not  begun  with  reason- 
able expedition,  or  that  the  rights  at  defendants 
have  been  injuriously  affected  by  the  delay. 

[Ed.  Note. — For  other  cases,  see  E<quity,  Cent 
Dig.  SI  204-211 ;   Dec.  Wg.  |  71.*] 

Report  from  Supreme  Judicial  Court,  Suf* 
folk  County. 

Bill  in  eqni^  by  Joseph  A.  Coram  against 
Andrew  J.  Davis  and  others,  in  the  nature  of 
a  creditors'  bill  to  reach  and  apply  the  Inter- 
est of  the  heirs  of  Andrerw  J.  Davis,  deceas- 
ed, to  the  payment  of  sums  disbursed  and  ex- 
penses incurred  by  complainant  on  t>ehalf  of 
belrB  In  connection  'vrlth  the  litigation  over 
the  estate,  finally  settled  by  compromise  un- 


der which  distribution  of  the  estate  has  pro- 
ceeded. Case  reported  to  the  Supreme  Judi- 
cial Court  by  a  single  Justice.  Demurrers  to 
the  bill  overruled. 

Chandler  M.  Wood  and  Horace  B.  Stanton, 
for  complainant  Hollla  R.  Bailey,  B.  N. 
Harwood,  and  Charles  E.  Stearns,  for  re- 
spondenta 

SHELDON,  3.  The  plaintiff  claims  in  his 
bill  that  for  hiB  advances  made  to  the  de- 
fendant Root  for  his  t)eneat  and  for  that  of 
the  other  four  heirs  to  the  Davis  estate  for 
whom  Root  was  acting  (hereinafter  called 
the  Root  group)  he  had,  under  the  assign- 
ments made  by  the  Root  group,  a  lien  upon 
fractional  Interests  of  what  would  be  their 
respective  shares  In  said  estate  if  the  will 
of  the  elder  Davis  should  not  be  allowed; 
that  by  the  agreement  of  compromise  made 
April  28,  1893,  between  the  parties  in  inter- 
est, the  wlU.  although  In  form  to  be  allowed, 
was  in  reality  set  aside  and  shares  larger 
than  they  could  have  expected  were  assigned 
to  the  Root  group;  that  toy  that  agreement 
there  was  to  be  allowed  to  the  Root  gronp 
out  of  the  estate  the  som  of  $500,000,  on  ac- 
count of  their  expenses  theretofore  incurred 
in  litigation,  and  that  this  provision  was  in- 
tended to  be  a  provision  for  the  repayment 
of  the  advances  so  made  by  the  plaintiff,  and 
for  the  payment  of  Mr.  Ingersoll,  who  had 
been  employed  to  represent  that  group  on 
the  promise  of  a  contingent  fee.  This  agree- 
ment provided  also  in  its  thirteenth  article, 
that  all  expatses  Incurred  in  carrying  it  out 
should  be  furnished,  one-half  by  the  parties 
to  It  of  the  first  pert,  and  one-half  by  the 
plaintiff  and  two  others,  and  provided  for 
their  reimbursement  out  of  the  estate.  A 
decree  was  afterwards  entered  In  the  Mon- 
tana court,  in  which  the  contest  over  the  will 
was  pending,  admitting  the  will  to  probate, 
ordering  distribution  according  to  the  terms 
of  the  compromise  agreement  and  some  later 
agreements  not  now  material,  and  adopting 
the  agreements  of  the  parties.  That  court 
also  by  a  later  decree  comflnned  the  agree- 
ment of  compromise  and  the  later  agree- 
ments by  which  contests  over  the  will  were 
settled.  The  plaintlfl  claims  also  that  he 
then  advanced  further  sums  of  money  which 
ought,  under  the  agreement,  to  have  been 
repaid  to  him  out  of  the  estate  as  well  as  out 
of  the  slures  of  the  Root  group.  He  avers 
that  the  assets  in  the  hands  of  the  defendant 
Leyson,  the  andllai^  administrator  of  the 
estate  of  thc^  elder  Davis  In  this  common- 
wealth, after  paying  the  amonnt  which  has 
been  found  due  to  Ingersoll,  and  the  shares 
of  other  heirs  upon  which  the  p}alntlff  has 
no  specific  right  of  charge^  are  insufficient 
to  meet  the  plaintUTs  demands,  and  claims 
the  right  to  hold  the  assets  that  are  or  should 
be  in  the  hands  of  the  defendants  Davis  and 
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Palmer,  regardless  of  distrlbutloiis  fbereot 
wblch  they  have  made  to  the  distributees  of 
the  estate.  He  claims  also,  after  the  pay- 
ment of  Ingersoll  out  of  the  funds  which  are 
available  to  him,  that  he  Is  entitled  to  be 
subrogated  to  the  equitable  Hen  or  charge 
which  It  has  heen  decided  that  Ingersoll  has 
upon  the  shares  of  the  Boot  group  or  parts 
thereof.  Ingersoll  v.  Coram,  211  U.  S.  335, 
29  Sup.  Ct.  92,  53  L.  Ed.  208.  He  has  Joined 
as  defendants  the  administrators  of  the  Da- 
vis estate  In  Montana  and  in  this  common- 
wealth, all  parties  Interested  in  the  estate 
as  distributees  or  their  representatives,  and 
all  the  parties  to  the  agreement  of  compro- 
mise. 

>  [1]  1.  The  first  ground  of  demurrer  to  for 
lack  of  equity.  We  are  of  opinion  that  the 
plaintiff  shows  for  the  payment  of  his  ad- 
vances made  before  April  28,  1893,  an  equi- 
table charge  upon  the  interests  in  the  shares 
of  the  Root  group,  of  which  he  had  taken 
assignments.  This  Is  scarcely  disputed,  and 
need  not  be  discussed. 

These  shares  or  rights  could  not  come  Into 
existence,  and  there  would  be  no  fund  upon 
which  the  plaintiff  could  have  a  charge,  un- 
less the  wiU  of  Davis  were  disallowed ;  and 
the  will  was  admitted  to  probate.  Bnt  It 
was  merely  a  formal  allowance,  and  in  real- 
ity all  but  a  few  minor  provisions  of  the  will 
were  wholly  set  aside  by  the  agreement  of 
the  parties  and  the  decree  of  the  Montana 
court  made  thereon.  This  has  been  so  decid- 
ed both  by  the  Circuit  Oonrt  and  by  the  Su- 
preme Court  of  the  United  States.  Ingersoll 
V.  Coram  (C  G)  127  Fed.  418;  Id.,  Ull  U.  S. 
336,  29  Sup.  Ct.  92,  53  li.  Ed.  208.  It  was  so 
held  in  Montana,  the  state  in  which  Davis 
had  his  domicile  and  in  whose  courts  the 
proceedings  were  had.  Davis'  Estate,  27 
Mont.  490,  71  Pac.  767.  We  cannot  now  re- 
gard this  as  an  open  question. 

Oan  the  plaintiff  resort  In  equity  to  the 
fnnd  provided  by  the  compromise  agreement 
to  meet  the  expenses  thus  far  incurred  in  the 
litigation?  Was  this  fnnd  or  any  part  of  It 
so  far  appropriated  for  the  payment  of  his 
claim  Including  what  might  be  found  to  be 
due  to  Ingersoll,  as  to  give  this  right  to  the 
plaintiff?  It  was  not  provided  by  the  agree- 
ment that  payment  should  be  made  to  him 
or  to  Ingersoll ;  the  parties  were  "to  have 
and  receive"  It  out  of  the  amount  which  was 
to  be  paid  by  the  trustees.  Bnt  it  was  set 
aside  for  their  expenses.  It  was  a  means 
provided  to  meet  these  liabilities,  a  fnnd  out 
of  -which  they  were  to  make  the  payments. 
Under  such  circumstances  a  creditor  may  is 
equity  avail  himself  of  the  means  of  paying 
his  demand  which  have  been  thus  set  apart 
for  the  relief  of  his  debtor  and  through  his 
debtor  for  himself.  Wlggln  v.  Dorr,  3  Sumn. 
410,  1  Fed.  CSas.  No.  17,  625;  Rice  v.  Dewey. 
13  Gray,  47;  Demott  v.  Stockton  Paperware 
CO.,  32  N.  3.  Eq.  124 ;  Harmony  Bank's  Ap- 
peal, 101  Pa.  428 ;  Dunlap  v.  O'Bannon,,  5  B. 
Mon.  (Ky.)  393;   Boss  t.  Saulsbury,  52  Ga. 


379;  Dover,  Ex  parte,  14  Q.  B.  D^  611;  Cltf 
Bank  v.  Lockie,  L>.  R.  6  Ch.  773. 

[2]  The  plaintiff  for  the  money  furnished 
by  him  to  carry  out  the  compromise  agree- 
ment rests  upon  the  provision  thereof  that 
this  should  In  part  be  furnished  by  him  and 
others  and  should  be  repaid  out  of  the  estate. 
It  Is  true,  as  was  said  in  Elmore  v.  SymoudSk 
183  Mass.  321,  326,  67  N.  E.  314,  that  a  mere 
personal  promise  to  pay  a  debt  out  of  a  par- 
ticular fund  will  not  create  a  lien  or  equi- 
table charge  apon  the  fnnd.  Christmas  v. 
RusseU,  14  WaU.  69,  20  I*  EJd.  762 ;  Dillon ' 
V.  Barnard,  21  Wall.  430,  22  L.  Ed.  673; 
Trist  V.  Child,  21  Wall.  441,  22  L.  Ed.  623; 
Removal  Cases,  100  U.  S.  457,  25  L.  Ed.  593; 
Butler's  Estate,  105  Fed.  549,  44  C.  C.  A. 
584;  Rogers  ▼.  Hosack,  18  Wend.  (N.  Y.) 
319;  McDonald  v.  American  Bank,  25  Mont 
466,  66  Pac.  896.  But  this  was  not  a  naked 
agreement  to  pay  the  expenses  In  the  man- 
ner provided.  It  was  an  arrangement  by 
which  the  persons  who  were  to  furuish  the 
necessary  money  had  the  right  to  understand 
that  the  funds  of  the  estate,  at  least  so  far 
as  those  funds  should  come  to  the  hands  of 
the  trustees,  were  appropriated  for  their 
payment.  It  was  an  agreement  by  all  the 
parties  thai  in  Interest,  undertaking  to  pro- 
vide  for  the  disposition  of  the  whole  estate 
and  engaging  that  the  amounts  properly  fur- 
nished for  the  carrying  out  of  the  agree- 
ment should  be  repaid  out  of  the  designated 
fnnd.  It  authorized  the  custodians  of  the 
fund  to  apply  It  so  far  as  might  be  neces- 
sary for  this  purpose.  It  appropriated  the 
fnnd  for  the  repayment,  and  thereby  creat- 
ed an  equitable  charge  upon  It  This  doo 
trine  has  been  undisputed  since  the  decision 
of  Legard  v.  Hodges,  1  Yes.  Jr.  478.  It  has 
been  aftirmed  by  this  court  Baylies  v.  Pay- 
son,  5  Allen,  473 ;  Pinch  v.  Anthony,  8  Al- 
len, 536.  It  has  been  declared  by  other 
courts  tn  elaborate  opinions.  Ingersoll  t. 
Coram,  211  U.  8.  335,  29  Sup.  Ct.  92,  63  L. 
Ed.  208;  Walker  v.  Brown,  165  C.  8.  654, 
17  Sup.  Ot  453,  41  L.  Ed.  865;  Fourth  Street 
Bank  v.  Yardley,  165  U.  S.  634,  17  Sup.  Ct 
439,  41  L.  Ed.  855;  Ketchum  v.  St  Louis, 
101  U.  8.  306,  25  L.  Ed.  990 ;  Fletcher  v.  Mo- 
rey,  2  Story,  555,  Fed.  Cas.  No.  4,864;  Stran- 
ahan  v.  Richardson,  75  Minn.  402,  78  N.  W. 
110,  671. 

[3]  But  the  defendants  claim  that  by  the 
compromise  agreement  the  plaintiff  and  his 
associates  were  to  bB  repaid  only  ^uch  ad- 
vances as  they  were  required  by  the  trustees 
to  make.  This  contention  is  based  upon  the 
undertaking  of  Coram  and  others  subjoined 
to  the  agreement  that  they  would  "advance 
from  time  to  time  as  required"  by  the  trus- 
tees "one  half  of  all  expenses,"  etc.  This 
bound  the  plaintiff  to  make  only  such  ad- 
vances as  should  be  required  by  the  trustees, 
but  it  leaves  unqualified  the  provision  in  the 
.thirteenth  article  of  the  agreement  that  all 
funds  furnished  for  "expenses  incurred  in  the 
carrying  out"  of  the  agreement  should  be  re- 
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Imbursed  ont  of  the  estate.  The  plaintiff  may 
well  hare  been  unwilling  to  bind  himself 
without  limitation  by  an  independent  prom- 
ise to  advance  money  without  an  assurance 
from  the  trustees  that  It  was  really  needed ; 
but  the  parties  to  the  agreement  did  not 
choose  to  put  the  limitation  upon  their  prom- 
ise of  repayment  Moreover  the  covenant  of 
the  parties  of  the  first  part  to  furnish  one- 
half  of  such  expenses  was  unlimited,  and 
called  for  no  assurance  or  requirement  from 
the  trustees;  and  the  obligation  of  repay- 
ment to  the  plaintiff  was  the  same  as  to  those 
parties.  We  cannot  now  for  the  benefit  of 
the  defendants  add  to  their  absolute  obliga- 
tion a  limiting  stipulation  not  contained  in 
the  agreement.  The  agreement  as  written 
must  be  taken  to  be  the  final  and  complete 
repository  of  the  intention  of  the  parties  to 
It  Bray  v.  Kettell,  1  Allen,  80,  8S;  How- 
land  V.  Leach,  11  Pick.  161,  154;  Brown  v. 
Fales,  139  Mass.  21,  28,  29  N.  E.  211.   . 

[4-1]  The  bill  In  no  way  seeks  to  overthrow 
the  orders  of  distribution  made  In  the  district 
court  of  Montana  or  In  the  probate  court  here. 
Indeed,  those  orders,  establishing  the  funds 
to  which  the  plalntUT  must  look  and  fixing 
their  amount  are  the  basis  upon  which,  If  at 
all,  the  bill  must  be  maintained.  Until  those^ 
orders  should  be  made,  the  plalntlfTs  remedy 
would  not  be  completely  available.  Even  If 
his  rights  might  have  been  established  and 
declared  before  the  making  of  those  orders, 
yet  they  could  not  all  have  been  enforced 
until  those  orders  should  be  made.  IngersoII 
V.  Coram,  211  U.  S.  335,  357,  29  Sup.  Ct  92, 
f>3  L.  Ed.  208.  Those  orders,  if  not  appealed 
from,  conclusively  establish  the  amounts  to  be 
distributed,  the  parties  entitled,  and  the  sums 
to  be  paid  to  each  distributee;  they  are  not 
now  to  be  attacked.  liOrlng  v.  Stelneman,  1 
Mete.  204;  Crlppen  v.  Dexter,  13  Gray,  330; 
A\'hite  V.  Weatherbee,  126  Mass.  450;  Pierce 
V.  Prescott  128  Mass.  140,  143;  Harris  v. 
Starkey,  176  Mass.  445,  447,  57  N.  E.  698,  79 
Am.  St  Rep.  322 ;  Tobln  v.  Larkln,  187  Mass. 
279,  72  N.  B.  985;  MInot  v.  Purrington,  190 
MasJs.  336,  77  N.  R  680;  CBeaveland  v.  Dra- 
per, 194  Mass.  118,  80  N.  E.  227.  But  the 
probate  court  does  no  more  than  to  deter- 
mine these  questions  and  to  order  distribu- 
tion accordingly.  It  does  not  concern  Itself 
with  assignments  or  pledges  of  the  distribu- 
tive shares  or  with  the  enforcement  of  equi- 
table Hens  thereon.  Such  questions  must  be 
determined  In  other  courts;  and  In  the  case 
at  bar  the  questions  raised  are  for  a  court  of 
equity  to  settle.  Lenz  v.  Prescott,  144  Mass. 
505,  515,  11  N.  E.  923.  Nor  Is  It  a  bar  to 
maintaining  this  bill  that  part  of  the  prop- 
erty Involved  may  be  In  Montana.  Rlcket^on 
T.  MerrUl,  148  Mass.  76,  83,  10  N.  E.  11. 

[7]  2.  The  reasons  already  Btated  show 
that  the  plalntlif  has  not  an  adequate  rem- 
edy at  law.  His  claim  to  charge  for  his  pay- 
ment the  whole  or  some  fractional  parts  of 
any  of  the  distributive  isba^es  of  this  estate. 


or  any  part  of  the  trust  fond  already  refer- 
red to,  or  to  reach  and  apply  any  part  of 
that  fund  In  the  hands  of  distributees  who 
have  received  it  from  the  trustees  either 
as  volunteers  or  with  notice  of  the  plaln- 
tlfTs equitable  rights,  plainly  can  be  en- 
forced only  in  equity.  Lenz  v.  Prescott,  144 
Mass.  505,  11  N.  E.  923 ;  IngersoII  v.  Coram, 
211  U.  S.  385,  29  Sup.  Ct.  92,  53  L.  Ed.  208. 
The  bill  does  not  state  a  case  in  which  the 
plaintiff  has  trusted  merely  to  personal  prom- 
ises and  must  be  left  to  rely  upon  them  as 
in  Hussey  v.  Arnold,  185  Mass.  202,  203,  70 
N.  E.  87,  and  Taylor  v.  Davis,  110  U.  S.  330, 
4  Sup.  Ct  147,  28  L.  Ed.  163.  We  need  not 
consider  whether,  if  that  were  the  case,  the 
bin  could  be  maintained  under  the  prayer  for 
general  relief  or  otherwise  under  R.  L.  c. 
159,  i  3,  el.  7. 

[8]  3.  It  Is  said  also  that  the  bill  Is  multifa- 
rious. So  far  as  It  seeks  merely  to  recover  the 
plalntlDTs  advances  to  the  Root  group  and  the 
amounts  furnished  by  him  to  carry  Into  ef- 
fect the  compromise  agreement  this  objection 
cannot  be  sustained.  The  bill  alms  at  one 
object  the  reimbursement  of  the  plaintiff  by 
the  application  of  certain  funds,  in  one  or 
another  of  which  all  the  defendants  are  di- 
rectly or  Indirectly  interested.  The  fact  that 
different  means  are  sought  for  the  attain- 
ment of  one  equitable  right,  out  of  the  whole 
or  different  parts  of  one  estate,  does  not  make 
the  bill  multifarious.  Parker  v.  Simpson,  ISO 
Mass.  334,  62  N.  E.  401 ;  Dunphy  v.  Traveller 
Newspaper  Association,  146  Mass.  493,  499,  16 
N.  E.  426;  Lenz  v.  Prescott  144  Mass.  505,  512, 
513,  11  N.  E.  923;  .Commercial  Ins.  Co.  v. 
McLoon,  14  Allen,  351.  As  In  Andrews  v. 
Tuttle-Smlth  Co.,  191  Mass.  461,  78  N.  E.  99, 
it  is  desirable  that  all  the  cjaims  of  the 
plaintiff  which  affect  the  administration  of 
the  estate  should  be  disposed  of  in  one  suit 
All  of  the  defendants  are  properly  made  par- 
ties. Attorney  General  v.  Parker,  126  Mass. 
216;  Cassldy  v.  Shlmmln,  122  Mass.  406; 
Graves  v.  Corbin,  lj>^  U.  S.  671,  576,  10  Sup. 
Ct  196,  83  L.  Ed.  462,  following  Brlnkerhoff 
V.  Brown,  6  Johns.  Ch.  (N.  T.)  139;  Colbert 
V.  Daniel,  32  Ala.  314.  The  language  of  De- 
vens,  J.,  in  Lenz  v.  Prescott,  144  Mass.  505, 
513,  11  N.  B.  923,  is  applicable:  "The  plain- 
tiff has  a  demand  growing  out  of  an  assign- 
ment by  which  every  defendant  was  affected, 
and  their  various  interests  are  so  blended 
that  It  would  be  impossible  to  separate  the 
investigation  of  them  with  convenience.  It 
Is  not  indispensable  that  all  the  parties 
sliould  have  an  interest  in  all  the  matters 
contained  in  the  suit;  It  is  sufficient  If  each 
party  has  an  interest  tn  some  matters  in  the 
suit  and  that  they  are  connected  with  the 
others.  ESven  if  one  Is  a  necessary  party  to 
.some  portion  only  of  the  case,  the  bill  is  not 
therefore  necessarily  multifarious." 

The  plaintiff  avers  also  that  he  has  pur- 
chased the  interests  of  two  of  the  distribu- 
tees of  the  estate,  and  asks  that  the  net 
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amonnt  of  their  shares  be  ordered  to  be  paid 
to  him.  This  alleged  right  too  la  a  part  of 
the  general  right  which  the  plaintiff  claims 
to  have  acquired  In  the  estate  and  Its  ad- 
ministration. It  Is  within  the  reason  of  the 
decisions  last  referred  to.  It  is  for  the  In- 
terest of  all  parties  that  the  whole  question 
of  the  plaintifTs  rights  in  the  estate  should 
be  settled  once  for  all  in  one  suit  Noble  v. 
Joseph  Burnett  CO.,  208  Mass.  75,  94  N.  B. 
289. 

[S-13]  4.  If  the  blU  shows  that  the  plain- 
tlfT's  whole  remedy  la  barred  by  our  statute 
of  limitations,  this  is  ground  of  demurrer. 
Fogg  V.  Price,  145  Mass.  513,  516,  14  N.  B. 
741.  But  it  is  not  material  to  determine 
whether  an  action  at  law  for  the  plaintiff's 
advances  made  to  the  Boot  group  before 
April  28,  1893,  would  be  so  barred.  Those 
defendants  have  not  cared  to  raise  the  ques- 
tion upon  the  demurrers.  If  they  choose  to 
waive  the  defense.  It  is  not  for  the  demur- 
ring defendants  to  set  It  np.  Moreover,  as 
we  have  seen,  the  plaintifiT's  equitable  rem- 
edy against  the  fund  here  was  not  complete 
until  proper  action  had  been  taken  in  the 
probate  court;  It  would  be  hard  to  say  that 
he  was  bound  to  bring  his  bill  earlier.  The 
same  considerations  apply  to  money  furnish- 
ed by  the  plaintiff  since  the  date  last  men- 
tioned under  the  compromise  agreement 
Nor  need  be  seek  to  be  reimbursed  for  what 
must  be  paid  to  IngersoU  until  that  liability 
had  been  established.  So  far  as  this  defense 
depends  upon  the  Montana  statute  of  limita- 
tions and  the  local  law  of  that  state,  this  is 
matter  of  fact  of  whlc^,  as  it  Is  not  stated 
in  the  bill,  we  can  have  no  knowledge  except 
by  plea  and  proof,  and  is  not  a  ground  of  de- 
murrer. And  the  bill  is  brought  to  enforce 
security  which  the  plaintiff  claims  to  hold 
by  reason  of  equitable  liens  or  charges.  We 
need  not  consider  whether  such  equitable 
security  would  fall  with  the  indebtedness  if 
the  debtors  should  maintain  this  defense,  or 
whether  the  plaintiff  still  could  enforce  his 
equitable  security  though  the  action  at  law 
was  gone.  Shaw  t.  Sllloway,  145  Mass.  503, 
506,  14  N.  B.  788;  Townsend  v.  Tyndale,  165 
Mass.  293,  43  N.  B.  107,  52  Am.  St  Rep.  513, 
This  Is  not  a  good  ground  of  demurrer. 

[141  5.  For  substantially  similar  reasons, 
it  cannot  be  said  that  the  bill  shows  such 
laches  as  to  bar  the  plaintiff.  The  bill  seems 
to  have  been  brought  with  reasonable  expedi- 
tion after  the  decree  of  the  probate  court 
had  been  made.  There  Is  nothing  to  show 
that  the  rights  of  the  defendants  have  been 
injuriously  affected  by  delay.  There  is  no 
fixed  rule  as  to  what  constitutes  laches;  It 
depends  upon  the  drcumstances.  Snow  t. 
Boston  Blank  Book  Mfg.  C!o.,  153  Mass.  456, 
458,  26  N.  B.  1116.  See  Sunter  v.  Sunter, 
190  Mass.  449,  77  N.  B.  497;  Manning  v. 
Mulrey,  192  Mass.  647,  78  N.  B.  561;  Hill  v. 
Mayor  of  Boston,  198  Mass.   669,  79  N.  B. 


826;  Moseley  ▼.  Bolster,  201  Mass.  485,  87 
N.  B.  606.  The  bill  open  its  face  does  not 
come  within  the  doctrine  of  such  cases  as 
Royal  Bank  of  Liverpool  v.  Grand  Junction 
Railroad,  125  Mass.  490,  494;  Dunphy  t. 
Traveller  Newspaper  Association,  146  Mass. 
490,  495,  16  N.  B.  426;  Willard  v.  Wood,  164 
n.  S.  602,  17  Sup.  Ct  176,  41  L.  Bd.  531; 
Holder  v.  Hlllson,  170  Mass.  466,  40  N.  B. 
643;  Doane  t.  Preston,  183  Mass.  669,  67  N. 
B.  867;  Sawyer  t.  Cook,  188  Mass.  163,  74 
N.  B.  356;  and  Marvel  v.  Cobb;  200  Mass. 
4m,  86  N.  B.  360.  gee  Hawkes  v.  Lackey, 
207  Mass.  424,  93  N.  B.  828.  It  may  be  that 
when  the  facts  shall  have  been  develoi)ed  the 
plaintlfTs  case  will  fall  In  whole  or  In  pert 
by  reason  of  laches  or  of  the  statute  of  lim- 
itations, if  those  defenses  are  set  up,  but  we 
cannot  say  that  either  of  them  is  shown  by 
the  averments  of  the  bUl. 

We  have  not  considered  whether  the  agree- 
ments tinder  which  the  plaintiff  advanced 
money  to  the  Root  group  could  be  avoided 
for  champerty  or  maintenance,  as  that  ques- 
tion has  been  neither  raised  nor  argued. 

Demurrers  overruled. 


(MM  Mau.  18) 

WATSON  et  al.  t.  CITI  OP  BOSTON. 

(Supreme   Judicial  Conrt  of   MasBachuaetts. 
Suffolk.    May  18,  1911.) 

1.  Taxatiow  (I  61*)— "Pbopkbtt." 

"Property,"  within  the  tax  laws,  includes 
every  specIeB  of  valuable  right  and  interest. 

[M.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  g|  145,  164,  166 ;   Dec.  Dig.  §  ei.» 

For  other  dpfinltions,  see  Words  and  Phrases, 
v<rf,  6,  pp.  6693-5728;   vol.  8,  pp.  7768-77701 

2.  Taxation  (gg  241,  242*)  —  BOacitpnoK  — 
Tbttst  Pcnds. 

The  interest  of  a  literary,  benevolent  chari- 
table, or  scientific  institution  as  beneficiary  of 
income  of  a  trust  fund  is  property,  and  exempt 
under  Rev.  Laws,  c.  12,  g  5,  cl.  3,  exempting 
the  personal  property  of  such  institutions  from 
taxation,  unaffected  by  the  provision  by  clause 
5  of  section  23  that,  with  certain  exceptions, 
personal  property  held  by  a  trustee  to  pay  the 
income  to  another  shall  be  assessed  to  the  trus* 
tee. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  g<  241,  242.*] 

Report  from  Superior  Court,  Suffolk 
County. 

Petition  by  Paul  Barron  Watson  and  oth- 
ers, trustees,  against  the  City  of  Boston,  to 
abate  a  tax.  On  report  Judgment  for  pe- 
titioners. 

O.  F.  Choate,  Jr.,  and  P.  B.  Watson,  for 
petitioners.  J.  D.  McLaughlin,  for  respond- 
ent. 

HAMMOND,  J.  The  petitioners  do  not 
contest  their  liability  to  be  taxed  for  that 
part  of  the  trust  fund  whose  Income  Is  pay- 
able to  certain  persons,  but  they  contend 
that  the  part  whose  Income  is  payable  to  the 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  t  Ata.  Die  Key  No.  Series  ft  Rep'r  Isdexea 
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Wentwortb  Instltnte  to  exempt  from  taxa- 
tion. Inasmucb  as  tMs  case  concerns  only 
this  latter  part,  for  the  sake  of  brevity  tbls 
part  will  be  hereinafter  designated  as  the 
trust  fund. 

R.  L.  c.  12,  S  5,  cl.  8,  BO  far  as  material  to 
the  question  before  us,  provides  that  "the 
I>er8onal  property  of  literary,  l)enevolent, 
charitable  and  sdentiflc  institutions''  Sball 
be  exempt  from  taxation  And  the  question 
Is  whether  personal  property  held  in  trust 
to  pay  over  the  income  to  snch  an  institution 
is  within  the  statute. 

R.  L.  c.  12,  i  23,  cL  5,  provides  that  with 
certain  exceptions  personal  property  held  by 
a  trustee  the  Income  of  which  is  payable  to 
another  person  shall  be  assessed  to  the  trus- 
tee. In  any  event  therefore  this  fund  can- 
not be  assessed  to  the  cestui  que  trust  the 
Wentworth  Instltnte.  The  contention  of  the 
respondent  that  the  fond  Is  not  exempt  is 
based  largely  upon  this  provision.  It  Is 
stated  in  its  brief  as  follows:  "The  statute 
exempting  from  taxation  the  personal  prop- 
erty of  certain  institutions  should  be  con- 
strued as  exempting  It  only  so  far  as  snch 
property  would  be  otherwise  taxable  to  such 
Institutions.  If,  under  the  statutes  declaring 
to  whom  property  shall  be  assessed,  the  in- 
stitution could  not  legally  be  assessed  for 
Its  equitable  Interest  In  personal  property, 
then  the  statute  of  exemptions  cannot  be  In- 
voked, I>ec8use  the  object  of  this  statute  Is 
merely  to  foibld  an  assessment  where  one 
coQld  otherwise  be  legally  made."  And  in 
support  of  this  position  it  argues  that  the 
section  exempting  the  property  of  the  insti- 
tutions named  "does  not  operate  on  the  prop- 
erty itself,  but,  read  in  connection  with 
those  sections  of  the  same  chapter  which 
provide  where  and  to  whom  property  shall 
be  assessed  [it]  In  efTect  declares  that  such 
institutions  shall  not  be  assessed  for  snch 
property,"  and  further  that  under  our 
scheme  of  taxation  an  assessment,  so  far,  at 
least,  as  respects  personal  estate,  is  not  a 
proceeding  in  rem  but  "purely  one  in  per- 
sonam" and  "liability  to  pay  [taxes  upon  per- 
sonal estate]  attaches  to  the  person  and  not 
to  the  property  on  account  of  which  the  tax 
is  assessed." 

In  considering  the  question  it  is  well  to 
look  Into  the  history  of  the  legislation  re- 
specting taxation. 

Under  the  colonial  statutes  of  1651-67 
(Anc.  Ch.  69),  personal  property  held  in  trust 
appears  to  have  been  taxed  to  the  trustee 
and  not  to  those  beneficially  interested  in  the 
trust  It  was  described  in  these  statutes  as 
being  "under  the  custody  or  managing"  of 
the  person  assessed.  And  the  same  provi- 
sion Is  contained  in  the  provincial  statutes. 
See  Prov.  Sts.  1692-93,  c.  4,  |  1 ;  Prov.  Sts. 
1694-95,  c.  2,  J  4 ;  1  Prov-  Iaws,  29,  167,  et 
passim.  E<arly  tn  the  tax  acts  there  was  a 
provision  that  the  assessors  should  make  a 
taii  list  of  the  assessment,  "setting  forth  in 


distinct  columns,  against  each  parttcalar  per- 
son's name,  how  much  he  or  she  is  assessed 
at  for  ixtlls,  how  mncfa  for  houses  and  lands, 
and  how  much  for  personal  estate  and  in- 
come by  trade  or  faculty."  This  last  phrase 
did  not  mean  Income  from  property,  but 
from  employment  Prov.  Sts.  1715-16,  c.  11,  { 
2;  Prov.  Sts.  1740-41,  &  8,  J  3 ;  2  Prov.  liaws, 
21,  1033,  et  passim:  Prov.  Sta.  1742-43,  c 
31,  i  3;  Prov.  Sts.  1745-46,  a  1,  t  3;  3  Prov. 
Laws,  61,  233,  et  passim.  And  as  early  as 
1747  this  provision  was  amended  by  adding 
thereto  the  following:  "And  If  as  guardian, 
or  for  any  estate  In  his  or  her  Improvement 
In  trust,  to  be  distinctly  expressed."  Prov. 
St  1746-47,  c.  1,  I  8;  Prov.  St  1747-48,  C. 
1,  I  8 ;  8  Prov.  Laws,  288,  354.  This  provi- 
sion is  continued  through  the  succeeding 
provincial  statutes  (Prov.  Sts.  1757-58,  c.  2, 
t  3;  Prov.  Sts.  1759-flO,  c  2,  {  3;  Prov.  Sts. 
1767-68,  c.  8,  I  8;  4  Prov.  Laws,  15,  261,  971, 
et  passim;  Prov.  Sts.  1769-70,  c.  1,  j  3 ;  Prov. 
Sts.  1773-74,  c  14,  J  3;  Prov.  Ste.  1780,  c. 
16,  I  2;  6  Prov.  Laws,  19,  819,  320,  1430,  et 
passim)  and  the  earlier  state  statutes  (St 
1780,  C.  43;  St  1781,  cc.  16,  28;  St  1782,  c. 
65;  St  1784,  c.  25;  St  1786,  c.  74),  up  to  St 
1706,  c  U,  where  the  phrase  "In  his  or  her 
improvement"  was  dianged  to  "in  his  or  her 
possession,"  and  as  thus  verbally  changed 
this  part  of  the  provision  continued  until  St. 
1804,  c.  144,  when  it  was  changed  so  as  to 
read  "distinguishing  any  sum  assessed  on 
such  person  as  guardian,  or  for  any  estate  in 
Ms  or  her  possession  in  trust,"  and  so  con- 
tinued (see  among  others  the  tax  acts  of 
1810,  1811,  1821)  untU  the  statute  passed 
March  4,  1829,  commonly  cited  as  St  1828, 
c  143. 

This  statute  made  a  change  as  to  the  as- 
sessment of  trust  property.  It  provided  that 
"persons  entitled  to  the  .Income  of  any  per- 
sonal property  held  by  others  in  trust  for 
them,  shall  be  liable  to  be  taxed  for  the  cap- 
ital or  principal  sum  in  the  town  where  such 
persons  reside."  And  with  a  modification  as 
to  married  women  not  here  material  such 
continued  to  be  the  law  until  changed  In  1860 
by  the  General  Statutes.  Rev.  St  1836,  c.  7, 
S  10,  cl.  5,  and  Report  of  the  Commissioners 
on  this  clause. 

The  commissioners  on  the  General  Stat- 
utes recommended  a  change  which  in  sub- 
stance was  adopted  and  became  Gen.  St. 
1860,  c.  11,  I  12,  cl.  5,  which  reads  as  fol- 
lows: "Personal  property  held  In  trust  by 
an  executor,  administrator,  or  trustee,  the 
Income  of  which  is  payable  to  another  per- 
son, shall  be  assessed  to  the  executor,  admin- 
istrator, or  trustee,  In  the  place  where  such 
other  person  resides,  if  within  the  state,  and 
if  he  resides  out  of  the  state  It  shall  be  as- 
sessed in  tue  place  where  the  executor,  ad- 
ministrator, or  trustee  resides,  and  If  tltere 
are  two  or  more  executors,  administrators,  or 
trustees,  residing  in  different  places,  the 
property  shall  be  assessed  to  them  in  equal 
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portions  In  eacb  place,  and  the  tax  thereon 
shall  be  paid  out  of  said  Income.  If  the  ex- 
ecutor, administrator,  or  trustee.  Is  not  an 
Inhabitant  of  this  state.  It  shall  be  assessed 
to  the  person  to  whom  the  Income  Is  payable 
In  the  place  where  he  resides."  And  such 
has  been  the  law  up  to  the  present  time. 
Pub.  St  1882,  c.  11,  §  20,  cl.  5 ;  K.  Ia  c.  12,  | 
23,  cl.  5;  St.  1909,  c.  490,  pt.  1,  {  23,  cl.  5. 

From  this  review  of  the  tax  legislation  It 
appears  that  from  1651  to  1828  property  held 
in  trust  wtls  assessed  to  the  trustee;  from 
1828  to  1860  to  the  cestuls  que  trust;  and 
from  1860  to  the  present  time,  in  certain 
cases  to  the  trustee  and  In  certain  other 
cases  to  the  cestuls  que  trust 

From  an  early  period  in  our  history-  there 
hare  been  exemptions  from  general  taxation. 
There  are  at  least  two  classes,  the  first  based 
upon  the  use  to  which  the  property  is  ap- 
propriated, as  for  instance  the  personal  prop- 
ertsr  of  educational  Institutions,  household 
furnltnre  and  workmen's  tools;  the  second 
based  upon  the  Inability  of  the  owner  to  pay 
a  tax,  as  for  examine  the  estates  of  infirm 
and  poor  people.  The  property  is  exempt  In 
the  first  class  Irrespectiye  of  the  question 
whether  the  owner  Is  able  to  pay  a  tax,  and 
in  the  second  irrespective  of  the  nature  of 
the  use.  The  presoit  general  provision  as  to 
the  exemption  of  the  personal  property  of  In- 
stitutions like  the  Wentworth  Institute  was 
inserted  in  the  Revised  Statutes,  and,  with 
some  modifications  not  material  to  the  ques- 
tion before  us,  has  continued  to  the  present 
time.  Rev.  St  1836,  c.  7,  t  5,  d.  2 ;  Gen.  St 
1860,  c.  11,  J  6,  cl.  3;  St  1874,  c.  375,  {  8: 
St  1878,  c.  214;  Pub.  St  1882,  c.  U,  i  6, 
cl.  3;  St  1882,  c.  217,  S  2;  St  1886,  c.  231; 
St  18S8,  c.  158;  1889,  c.  4^ ;  R.  li.  C.  12,  i  6, 
el.  3 ;  St.  1909,  c.  490,  pt  1,  {  6,  cl.  3. 

[1]  The  legal  title  to  this  trust  fund,  it  is 
true,  is  In  the  trustees,  but  the  whole  bene-' 
flclal  interest  is  in  the  institution.  The  term 
"property"  in  its  ordinary  legal  signification 
"is  nomen  generaliss  mum  and  extends  to  ev- 
ery species  of  valuable  right  and  interest" 
Boston  &  Lowell  R.  R.  v.  Salem  &  Lowell  R. 
R^,  2  Gray,  1,  35.  See,  also,  WlUlston  Sem- 
inary V.  County  Commissioners,  147  Mass. 
427,  18  N.  E.  210.  It  certainly  is  broad 
enough  to  cover  an  equitable  interest  like 
that  possessed  by  the  Wentworth  Institute  in 
this  trust  fund. 

Nor  can  It  be  material  that  the  property  Is 
by  law  assessable  to  the  trustee  and  not  to 
th^  person  entlQed  to  the  beneficial  interest 


The  exemption  lis  based  Upon  the  use  which  Is 
presumed  to  be  made  of  the  fund,  namely  for 
an  educational  purpose,  and  not  upon  the 
persons  in  whom  stands  the  legal  title.  The 
law  as  to  the  assessment  of  personal  proper- 
ty held  In  trust  whose  income  is  payable  to 
another  has  been  changed  from  time  to  time. 
As  already  stated,  from  1828  to  1860  the 
fund  was  assessed  to  the  cestui  que  trust,  if 
living  in  the  state,  otherwise  to  the  trustee 
In  the  town  where  he  resided.  R.  t>.  c.  12, 
S  23,  cl.  6,  makes  various  provisions  about 
the  assessment  of  property  held  in  trust,  de- 
pending upon  the  respective  residences  of 
the  trustee  and  beneficiaries.  It  is  assessed 
to  the  trustee  if  residing  in  this  common- 
wealth, otherwise  to  the  beneficial  owner  re- 
siding in  this  commonwealth.  And  there  are 
various  provisions  as  to  the  particular  town 
in  which  it  shall  be  assessed.  In  this  very 
case,  if  the  trustees  should  remove  from  the 
commonwealth  the  fund  would  be  taxable  to 
the  Wentworth  Institute;  and  hence,  even 
upon  the  reasoning  of  the  respondent,  would 
be  exempt  And  if  one  of  the  trustees  should 
afterwards  become  a  resident  of  this  com- 
monwealth, then  it  would  be  taxable  to  him 
and  upon  the  same  reasoning  would  not  be 
exempt.  And  so  if  the  respondent's  position 
is  correct  property  whose  exemption  is  bas- 
ed upon  the  use  to  which  it  is  appropriated 
would  be  exempt  or  not  exempt  according  aa 
the  trustee  lived  without  or  within  the  com- 
monwealth. 

This  Interpretation  loses  sight  of  the 
ground  of  the  exemption  and  makes  the  ex- 
emption hinge  upon  a  merely  accidental  cir- 
cumstance not  pertaining  to  the  ground  upon 
which  It  is  based.  It  must  be  held  to  be  un- 
reasonable. 

[2]  For  the  reasons  above  stated  we  are  of 
opinion  that  the  equitable  interest  of  the 
Wentworth  Institute  in  the  trust  fund  Is 
property  within  the  meaning  of  the  exempt- 
ing clause  of  the  statute,  and  that  the  sec- 
tion prescribing  the  manner  of  assessing 
trust  funds  in  no  way  afTects  the  right  of 
exemption  under  that  clause.  Under  this  in- 
terpretation the  question  of  exemption  is 
made  to  depend  not  upon  the  irrelevant  fact 
of  the  residence  of  the  trustee  within  or 
without  the  commonwealth  as  the  case  may 
be,  but  upon  the  true  test,  namely,  the  use 
to  which  the  property  Is  to  be  appropriated. 

In  accordance  with  the  terms  of  the  report 
the  order  is: 

Judgment  for  the  petitioners. 
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BENDER  T.  STATE)  ex  reL  HARNI8H. 

(No.  21,»14.) 
(Supreme  Oonrt  of  Indiana.    June  9,  1911.) 

1.  Appeal  anu  Ebrob  (f  722*)— AssioiniBNT 
OF  Ebbobs— Pabtibs. 

Under  the  rules  of  the  Supreme  Court,  as- 
signment of  errors  must  contain  the  names  of 
all  the  parties. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  2990-2996;  Dec.  Dig.  f 
722.*I 

2.  Appkai.  awd  Ebbob  (H  722,  748*)— Assiom- 
MENi    or    Ebbobs— Pabtibs— "Administba- 

TOB." 

Where  the  defeated  party  to  a  judjnnent 
was  a  party  thereto  In  his  representative  capac- 
ity as  administrator,  the  assignment  of  errors  on 
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his  appeal,  which  described  him  by  name,  fol 
lowed  by  the  word  "administrator,"'  did  not  de- 
scribe  him  in  his  representatlTe  cap«city,  and  the 


appeal  must  be  dismissed, 

fBd.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Diir.  SS  2990-2996,  3058-3064; 
Dee.  Dig.  SS  722,  748.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  1,  pp.  198,  199;  vol.  8,  p.  7566.] 

Appeal  from  Circuit  Court.  Wells  County; 
A.  M.  Waltz,  Judge. 

,  Action  by  the  State,  on  the  relation  of 
Clara  Hamlsb,  against  John  H.  Bender,  ad- 
mlnistratbr  of  Charles  W.  Bender,  deceased. 
From  a  Judgmwit  for  plaintiff,  defendant 
appealed  to  the  Appellate  Court,  and  It  trans- 
ferred the  cause  to  the  Supreme  Court  under 
Burns'  Ann.  St  1908,  i  1405.    Dismissed. 

Blchhom  A  Vaughn,  for  appellant  Sharp 
A  Sturgls  and  A.  W.  Hamilton,  for  appellee. 

MONKS,  J.  Appellant  appealed  from  a 
Judgmeftt  rendered  In  favor  of  appellee 
against  John  H.  Bender,  administrator  of 
the  estate  of  Charles  W.  Bender,  deceased. 
The  parties  are  designated  in  the  assignment 
of  errors  as  follows:  "John  H.  Bender,  Ad- 
ministrator, Appellant,  v.  The  State  of  Indi- 
ana on  the  relation  of  Clara  Hamish,  Ap- 
pellee." 

[1]  The  rules  of  this  court  require  that  the 
assignment  of  errors  shall  contain  the  full 
names  of  all  the  parties,  and,  unless  this 
rule  is  complied  with,  the  appeal  will  be  dis- 
missed. Ewbank's  Man.  §§  13,  120*  126;  Whis- 
ler  V.  Whisler,  162  Ind.  136,  67  N.  B.  984,  70 
N.  E  152,  and  cases  cited. 

In  Whteler  v.  Whisler,  supra,  one  of  the  de- 
fendants named  and  described  in  the  com- 
plaint was  Cornelius  Lumaree,  executor  of 
the  estate  of  John  Whisler,  deceased,  with 
the  will  annexed.  Another  was  Lewis  Signs, 
who  was  sned  and  described  In  the  pleading 
as  trustee  tmder  the  will  of  John  Whisler, 
deceased,  for  some  five  beneficiaries.  Nei- 
ther of  said  parties  was  so  described  in  the 
assignment  of  errors;  but  their  names  ap- 
pear therein  as  "Cornelius  Lumaree,  execu- 
tor, Lewis  Signs,  trustee."  This  court  said, 
on  pages  139,  140  of  162  Ind.,  on  page  986 
of  67  N.  E.:    "These  two  defendants  were 


fraed  in  the  r^resentative  capacity  and  not 
as  indlyldnals.  *  •  •  Where  persons  sue 
or  are  sued  in  a  representative  .or  official 
capacity,  the  rule  that  the  full  names  of  the 
parties  shall  be  set  oat  in  the  assignment  of 
errors  requires  that  they  shall  be  properly 
described  in  that  pleading  as  such  representa- 
tives or  fiduciaries.  Otherwise  the  court  to 
which  the  appeal  Is  taken  acquires  no  juris- 
diction over  them.  The  appellee  'Cornelius 
Lumaree,  executor  of  the  estate  of  John  Whis- 
ler, deceased,  with  the  will  annexed,'  could 
not  have  been  sued  and  charged  in  his  rep- 
resentative character  by  the  description  'Cor- 
nelius Luntaree,  executor,'  without  the  addi- 
tion of  a  further  averment  or  designation 
showing  his  relation  to  the  will  or  estate  of 
some  person.  The  same  thing  is  true  of  the 
appellee  Lewis  Signs,  who  Is  described  in  the 
assignment  Of  errors  simply  as  'trustee' ;  but 
how  created,  or  for  whom,  does  not  appear. 
Neither  of  these  persons  in  his  representative 
capacity  Is  before  the  court  As  two  of  the 
parties  named  In  the  complaint,  and  In  whose 
favor  Judgment  was  rendered  against  appe- 
lant, are  not  properly  designated  In  the  as- 
signment of  errors,  either  In  its  title  or  body, 
we  are  compelled  to  hold  that  the  assignment 
does  not  comply  with  rule  6  [27  N.  B.  It], 
and  therefore  that  the  appeal  must  be  dis- 
missed." 

[2]  In  this  case  appellant  was  a  party  to 
the  Judgment  In  his  representative  capacity 
and  not  as  an  Individual.  He  is  not  before 
this  court  in  his  representative  capacity. 
Upon  the  authority  of  the  case  of  Whisler  v. 
Whisler,  supra,  we  therefore  hold  that,  as  he 
is  not  properly  described  as  such  representa- 
tive in  the  assignment  of  errors,  the  appeal 
must  be  dismissed. 

Appeal  dismissed. 


(176  Ind.  33) 

CLIFTON  et  al.  v.  STATE  ex  rel.  DICKSON. 

(No.  21,724.) 

(Supreme  Court  of  Indiana.    June  8,  1911.) 

1.  Drains  ({  76*)— Assessments  fob  DrrcHas 
— PowEB  to  Make. 

Under  Burns'  Ann.  St  1908,  §  9515,  em- 
powering any  regularly  appointed  deputy  county 
surveyor  to  perform  all  the  services  required  of 
county  surveyors,  a  deputy  county  surveyor  may 
make  assessments  for  the  repair  of  drains. 

[Ed.  Note.— For  other  cases,  see  Drains,  (3ent 
Dig.  §S  76-83;    Dec.  Dig.  !  76.*] 

2.  DBAINS     (§      54*)  —  CONTBACT     TO      REPAIB 
DBAINS— CONBTBUOTION. 

A  contract  to  repair  a  public  ditch  must 
receive  a  reasonable  interpretation,  and  it  must 
be  approximately  performed. 

[Ed.  Note.— BV)r  other  ca^es,  see  Drains,  Cent. 
Dig.  f  68;   Dec.  IMg.  |  64.*] 

3.  Statutes  (S  227*)— Constbuction— Manda- 
TOBY  Statutes. 

Where  the  interest  of  the  public  or  of  pri- 
vate persons  is  involved,  permissive  statutes  are 
deemed  mandatory. 

[Ed.    Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  §§  308.  309;   Dec.  Dig.  g  227.*] 


'SToT  other  cases  see  same  topic  sod  aectlos  NXJUBBR  In  Dec.  Dig.  ft.  Am.  Dig.  Key  No.  Serlgs  &  Eep'r  Indaxs* 
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and. 


*.  DBAmS  (1 154*)— CONTBACTB  JOB  RkPAIBS— 
TiMB   FOB    PKRFOBMANOE. 

Though  the  statute  be  silent  on  the  subject 
of  whether  a  contract  for  the  repair  of  a  puolic 
drain  should  fix  a  time  for  performance,  time  is 
still  an  essential  factor,  and  the  surveyor  may 
aot  grant  extensions  of  time  for  the  performanoe 
of  the  work  merely  because  of  weather  condi- 
tions or  difficulty  in  procuring  laborers,  which 
would  operate  as  evasions  of  the  contract  and 
of  the  duty  owing  to  the  public  and  to  individ- 
uals. 

[ESd.  Note. — For  other  cases,  see  Drains,  C«nt 
Dig.  S  65 ;  Dec.  Dig.  {  54.*] 

5.  Drains  (f  64*)— Contbacts  fob  Repair— 
CoNSTBtrcnow  —  Pbbfobmarce  —  Aoquibb- 

CENCE  IW  DEXAY. 

The  role  of  acquiescence  in  delay  as  be- 
tween persons  contracting  in  a  private  capacity 
has  no  relevancy  to  the  duty  of  public  officers 
and  to  contractors  for  the  dischaige  of  a  pablie 
duty,  and  in  snch  cases  public  offiieen  may  not 
waive  the  obligation  and  dut^  as  against  the 

fmblic,  and  a  contract  to  repair  a  public  drain 
B  entire,  and  time  is  material  to  accomplish  the 
end  for  which  assessments  are  made,  and  where 
work  is  seasonably  done  in  making  repairs  be- 
tween designated  stations,  but  part  is  much  de- 
layed, there  is  no  way  of  apportioning  the  ex- 
pense, and  the  contract  must  be  deemed  entire, 
and  the  contractor  must  recover  all  of  the  as- 
sessments or  none. 

[EM.  Note.— For  other  cases,  see  Drains,  Cent 
Dig.  J  66 ;   Dec.  Dig.  S  54.*] 

6.  Mandamus  (|  03*)— Cohfkllinq  Accept- 
ance OF  WOBK  TO  ReFAIB  A  PCBLIO  DbAIW. 

Mandamus  will  not  lie  to  compel  the  ac- 
ceptance of  a  pnblic  drain  as  completed  under  a 
contract  for  Its  repair,  unless  the  contractor 
shows  a  clear  and  imperative  duty  on  the  part 
of  the  officers  to  accept  and  no  other  remedy  ex- 
ists, and,  where  he  was  at  fault  and  liJs  claim 
wonld  work  injustice  to  the  landowners  because 
of  a  lack  of  the  benefits  for  which  they  were  call- 
ed on  to  pay  and  a  possible  loss  from  insufficient 
drainage,  mandamus  will  not  lie. 

(Ed.  Note.— For  Other  cases,  see  BCandamus, 
Dec.  Dig.  I  93.*] 

7.  Mandamus  (|  16*)— Right  to  Mandamus. 

Mandamus  will  not  lie  where  the  relator  is 
at  fault  or  where  it  will  work  injustice. 

[Ed.  Note.— For  other  cases,  see  Mandamus. 
Cent.  Dig.  SS  47-49;  Dec.  Dig.  {  16.*] 

Appeal  from  Circuit  Court,  Marshall  Coun- 
ty; Harry  Berentba,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
one  Dickson,  against  IjBwIs  Clifton  and  oth- 
ers to  compel  the  acceptance  of  a  public 
ditch  as  completed,  under  contract  for  Its 
repair.  From  a  Judgment  granting  relief, 
defendantJB  appeal.  Reversed,  with  Instruc- 
tions. 

Harley  A.  Logan,  for  appellants.  Cbas. 
Kelllson,  for  appellee. 

MYERS,  3.  Petition  by  appellee  relator 
for  a  writ  of  mandamus  to  compel  the  sur- 
veyor of  Marshall  county  to  accept  a  public 
ditch  as  completed,  under  a  contract  for  Its 
repair.  The  alternative  writ  of  mandate 
was  waived,  and  a  demurrer  addressed  to 
the  petition  was  overruled,  an  answer  of  gen- 
eral denial,  a  second  paragraph  alleging  In 
detail  the  particulars  of  the  failure  to  com- 
plete the  work  within  the  time  fixed,  to  whicli 


a  demurrer  was  overruled,  and  a  third  par- 
agraph alleging  that  the  assessments  were 
made  by  a  deputy  county  surveyor  and  were 
Invalid,  and  thus  there  was  no  fund  with 
which  to  pay.  A  demurrer  was  sustained 
to  this  paragraph,  of  which  appellants  here 
complain.  The  action  was  originally  against 
the  county  surveyor  alone;  but  appellants 
as  landowners  were  admitted  upon  their  ap- 
plication as  parties  to  defend  on  the  ground 
that  they  were  Interested  parties,  and  that 
the  surveyor  was  a  nominal  party  and  with- 
out other  Interest  than  to  do  his  duty,  and 
they  filed  answers,  as  did  also  the  surveyor. 
No  cross-errors  are  assigned,  and  we  do  not 
consider  the  question  of  the  propriety  or  ne- 
cessity for  the  landowners  being  admitted  as 
partiea  to  defend.  There  was  a  trial  i^nd 
finding  and  Judgment  for  the  relator,  and 
the  landowners  alone  appeal. 

[1]  The  third  paragraph  of  answer  was 
dearly  Insufllclent  In  the  case  of  State  ex 
rel.  T.  Roach,  Auditor,  123  Ind.  167,  24  N.  EL 
106,  tUs  court  held  that  a  deputy  surveyor, 
under  the  then  existing  statute,  could  not 
make  assessments  for  repair  of  drains.  The 
next  session  of  the  Qeneral  Assembly  gave 
the  power.    Bums  1908,  |  9616. 

The  sufficiency  of  the  petition  Is  chal- 
lenged by  the  assignment  of  error  in  overrul- 
ing the  demurrer  to  the  petition,  and  by  an 
Independent  assignment  here,  as  to  its  suffi- 
ciency. Appellee  alleges  the  entering  into  a 
written  contract  by  him  in  March,  1906,  with 
the  county  surveyor  of  Marshall  county  to 
repair  a  certain  ditch  of  181  stations.  The 
contract  was  not  reduced  to  writing  until 
May  10,  1906.  That  by  the  terms  of  the 
contract  "the  time  fixed  for  the  completion 
of  the  work  was  September  1,  1906,  but 
ttaat^  on  acooimt  of  the  delay  in  commencing 
the  work  occasioned  by  the  delay  of  the  sur- 
veyor, it  was  understood  after  said  written 
contract  was  executed,  and  before  and  at 
the  time  he  commenced  work,  that  the  re- 
lator would  probably  not  be  able  to  complete 
the  work  within  the  time  specified.  That 
It  is  a  fact,  and  was  so  understood  by  the 
surveyor,  that  during  portions  of  the  sum- 
mer months  It  was  impracticable  to  get  help 
to  do  such  work,  and  that  at  no  time  did 
said  surveyor,  or  the  defendant  Troyer  (his 
successor)  ever  treat  or  regard  or  daim  that 
time  was  of  the  essence  of  the  contract 
•  •  •  That  he  was  not  permitted  to  com- 
mence work  until  June  6,  1906,  and  fully 
completed  the  work  from  station  181  to  65 
before  September  1,  1906,  and  that  part  con- 
stituted more  than  three-fourthr  of  the 
labor  and  expense.  That  on  July  26,  1906, 
the  surveyor  in8i)ected  the  work  from  station 
181  to  136  and  promised  to  return  before 
September  Ist  and  inspect  to  65,  and  before 
that  time  was  requested  to,  but  never  came, 
and  went  out  of  office  January  1,  1907.  with- 
out accepting  the  work,  or  any  official  action 
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to  enable  plaintiff  to  obtain  payment  for  that 
part  of  the  work."  That  on  acconnt  of  being 
tmable  to  obtain  help,  and  on  acconnt  of  the 
weather,  he  did  not  finish  from  66  to  0  In 
1906.  That,  on  acconnt  of  quicksand  and 
other  sands  between  181  and  65,  It  was  Im- 
IMsslble  to  prevent  the  ditch  fron]  becoming 
partly  filled  np  without  curbing  and  tiling, 
and  the  specifications  did  not  call  for  either. 
That -In  the  fall  of  1906  and  spring  of  1907 
part  of  the  ditch  from  181  to  55  was  out  of 
repair,  partly  through  the  washing  and  slid- 
ing of  sand,  and  partly  through  trampling 
of  cattle.  "That  long  before  the  commence- 
ment of  this  action  be  fully  cleaned  that  por- 
tion from  66  to  0,"  while  the  defendant  was 
In  office,  according  to  his  contract,  except  as 
to  the  dement  of  time,  and  threw  out  and 
cleaned  portions  a  second  time.  That  the 
defendant  on  demand  refused  to  accept  the 
work  from  181  to  65  because  the  former 
surveyor  had  not  accepted  the  work,  and 
when  the  defendant  saw  it  in  1907  it  was  in 
no  condition  to  be  accepted. 

It  is  difficult  to  determine  just  what  was 
the  force  and  effect  of  this  complaint.  It 
seems  to  proceed  upon  the  theory  that  when 
the  contract  was  made  It  was  known  that  It 
could  not  be  complied  with,  and  that,  though 
a  time  was  fixed  for  completion,  it  was  to  be 
inconsequential,  and  the  element  of  time 
immaterial,  and  that  the  surveyor  had  waiv- 
ed the  provisions  as  to  time  Indefinitely,  for 
this  action  was  not  Instituted  until  March  8, 
1909,  and,  when  the  work  was  claimed  to 
have  been  completed,  we  are  not  advised  by 
the  complaint  For  anght  that  appears,  the 
contract  was  an  entire  one,  without  any  pro- 
vision for  partial  acceptance,  or  acceptance 
in  sections,  and  this  seems  to  be  sought  to  be 
obviated  by  the  allegation  that  its  filling 
could  not  be  prevented  without  curbing  or 
tiling,  neither  of  which  was  specified,  and, 
whether  anticipated  or  unforeseen,  it  could 
hardly  be  claimed  that  a  contractor  would  be 
required  to  maintain  the  condition  of  a  ditch 
through  quicksand,  or  to  provide  against  the 
filling  by  sand  or  by  the  trampling  of  cat- 
tle; but  it  does  not  follow  that  he  may 
do  such  work  in  sections,  at  his  will,  and  at 
such  intervals  of  time  that  the  first  section 
Is  demanding  repair  by  the  time  the  last  sec- 
tion is  repaired. 

[2]  Appellee  was  bound  to  recognize  the 
conditions  of  doing  work,  such  as  might  arise 
from  labor  conditions,  or  the  seasons;  but 
be  made  no  provision  i^alnst  them,  appar- 
ently, unless  it  be  the  element  of  consent  by 
the  surveyor,  and,  while  even  such  contracts 
ought  to  receive  reasonable  interpretation 
and  enforcement,  there  must  be  In  their  very 
nature  and  purposes  approximately  fulfill- 
ment 

[3]  Where  the  Interest  of  the  public  or  pri- 
vate persons  Is  involved,  even  iiermisslve  stat- 
utes are  held  to  be  mandatory.    29  Cyc.  1432. 

[4]  So  that,  even  though  the  statute  is 
Silent  as  to  requiring  a  time  for  performance 


being  fixed  by  the  contract,  It  is  ao  mani- 
festly Important  as  to  become  an  Imperative 
duty  on  the  part  of  the  officer.  In  a  matter 
in  which  the  element  of  time  is  such  an  es- 
sential factor,  public  policy  forbids  that  a 
surveyor  shall  have  the  power  to  waive  the 
rights  of  those  for  whom  he  acts,  In  exten- 
sions of  time  for  the  performance  of  the 
work  of  repairing  drains,  merely  because  of 
weather  conditions,  or  difficulty  in  procuring 
laborers,  which  would  operate  as  evasions  of 
the  contract  and  of  the  duty  owing  to  the 
public  and  to  Individuals. 

The  parties  seem  to  have  treated  it  as  a 
good  faith  ^ort  to  complete  the  work, 
though  it  is  manifest  that  the  farmers  have 
not  received  the  whole  benefits  for  which 
they  are  assessed.  Appellants'  chief  conten- 
tion Is  in  the  failure  to  complete  the  work  by 
September  1,  1906,  and  that  in  contracts  of 
this  character,  from  their  very  nature,  time 
Is  necessarily  of  the  essence  of  the  contract 
Taking  judicial  notice  of  the  action  of  the 
elements,  we  know  that  ditches  will  fill  up, 
and  that  weeds,  grass,  and  obstructions  of 
various  kinds  will  make  great  progress  in 
two  years,  in  obstructing  ditches,  and  that 
only  by  doing  the  work  within  reasonable 
approximation  of  the  time  fixed  can  the 
waterway  be  kept  open,  and  the  benefits  re- 
ceived for  which  assessments  are  mada  It 
is  not  shown  that  relator  was  not  financially 
responsible,  and  presumably  the  surveyor 
gave  a  good  bond.  It  Is  made  the  duty  of 
surveyors  and  trustees  to  keep  ditches  In 
repair,  and  there  is  a  liability  upon  their 
bonds  for  failing  to  do  so,  and  it  is  notorious 
that  they  give  little  attention  to  their  duty 
with  respect  to  keeping  drains  in  repair,  and 
a  few  suits  of  that  character  would  probably 
have  a  wholesome  effect 

[6]  The  rule  of  acquiescence  in  delay,  as 
between  persons  contracting  In  a  private 
capacity,  can  have  no  relevancy  to  the  duty 
of  public  officers,  and  those  contracting  for 
the  discharge  of  a  public  duty;  In  such  cases 
public  officers  cannot  waive  the  obligation 
and  duty  as  against  the  public.  Supervisor 
V.  Otis,  62  N.  X.  88,  96;  County  Com'rs  v. 
Macrae,  89  N.  C.  95;  Looney  v.  Hughes,  26 
N.  T.  614;  People  v.  Jenkins,  17  Cal.  500: 
Bonta  V.  Mercer  Co.,  7  Bush  (Ky.)  676; 
Mayor  v.  Merrltt,  27  La.  Ann.  568;  Dnncaif 
T.  Sttite,  7  La.  Ann.  877;  Supervisors  v. 
BCnlpfer,  37  Wis.  496. 

Such  contracts  as  the  one  before  us  are 
necessarily  ones  of  entirety,  and  time  is  ma- 
terial In  order  to  accomplish  the  end  for 
which  assessments  are  made,  and  to  drag  the 
work  along  until  the  period  for  recleaning 
under  the  law  arrives  would  be  a  gross  in- 
justice to  those  who  are  required  to  pay  for 
it  It  Is  alleged  that  from  station  181  to  135 
the  work  was  seasonably  done,  and  in  reason- 
able compliance  with  the  spedflcatlons ;  but 
we  see  no  way  of  apportioning  the  expense 
in  view  of  the  fact  that  the  assessmoits  are 
made  as  covering  the  whole  cost,  so  aa  to  re- 
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more  fbe  ease  from  tbe  category  of  entire 
contracts,  so  that  appellee  must  recover  all, 
or  none.  Nor  Is  It  sbown  that  relator  was 
entitled  to  have  the  work  accepted  In  sec- 
tions, nor  when  the  work  was  actnally  claim- 
ed to  be  completed. 

[I]  It  wonld  be  manifestly  nnjnst  Co  re- 
qalre  appellants  to  pay  for  something  they 
haye  not  obtained,  and  cannot  obtain  from 
the  assessments,  and  equally  manifest,  in 
order  that  appellee  sustain  his  contention, 
that  he  must  show  plainly  a  clear  and  Imper- 
ative legal  duty  on  the  part  of  the  officer  to 
accept  the  ditch,  where  no  other  remedy  ex- 
ists, which  we  think  is  not  shown.  Town  of 
WlndfaU  City  ▼.  State  ex  rel.,  172  Ind.  802, 
806,  88  N.  B.  505.  To  hold  otherwise  would 
be  to  adjudge  Indirectly  tbe  validity  of  the 
assessments,  and  leave  the  landowners  rem- 
ediless, except  a  possible  suit  on  the  survey- 
or's bond,  and  this  is  based  upon  the  gronnd 
of  waiver  by  tbe  surveyor,  whidi  Is  not  to  be 
tolerated. 

[7]  Nor  win  mandamus  lie  where  tbe  re- 
lator is  at  fault,  or  where  it  will  work  Injus- 
tice. Te^le  ▼.  State,  171  Ind.  268,  276,  86 
N.  B.  49. 

We  see  no  reason  why  appellee  may  not 
have  a  right  of  action  upon  the  surveyor's 
bond,  for  such  damages  as  he  may  have  sus- 
tained. If  any,  by  reason  of  bis  refusal  or 
neglect  of  a  duty  owing  relator,  and.  If  so, 
this  action  would  not  He;  bnt.  In  any  event, 
we  do  not  think  appellee  shows  a  clear  right, 
and  a  dear  and  Imperative  duty  on  the  part 
of  the  officer  to  accept  the  work,  and  the 
burden  is  upon  him  to  make  this  ap];>ear,  and 
it  does  appear  that  he  is  at  fault,  find  that 
his  claim  would  work  injustice  to  the  land- 
owners, both  because  of  the  lack  oC  the  ben- 
efits for  which  they  are  called  on  to  pay, 
and  in  the  possible  losses  from  inefficient 
drainage. 

The  Judgment  is  reversed,  with  Inatructlons 
to  tbe  court  below  to  sustain  the  demurrer 
to  the  petition,  and  for  further  proceedings 
not  Inconsistent  with  this  opinion. 


a78  Ind.  25) 

MARKLE  V.  BURGESS.    (No.  21,886.) 
•   (Supreme  Court  of  Indiana.    June  7,  1911.) 

1.  GoBPOBATioNs  (S  60*)— "Capitai.  Bxook"— 

Natubb. 

The  capital  stock  of  a  business  corporation 
Is  the  sum  fixfd  by  the  corporate  charter  as  the 
amonnt  paid  in  or  to  be  paid  in  by  the  stock- 
holders for  the  prosecution  of  the  businesB  and 
for  the  benefit  of  the  creditois,  and  belong  to 
the  corporation  as  a  legal  entity,  and  is  distin- 
guished from  the  amonnt  of  property  owned  by 
it.  Capital  stock  ii  a  liability  of  tne  corpora- 
tion to  its  shareholdeiB  after  creditors'  claims 
have  been  liquidated. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dip.  {  162;   Dec.  Dig.  |  60.» 

For  other  definitions,  see  Words  and  Phrases, 
TOL  1,  pp.  969-967;  voL  8,  p.  7595.] 


2.  OoSPOBATTOirB  (|  6S*)— "SBABfe  OT  StOOK." 

A  share  of  stock  is  a  proportional  part  oC 
rights  in  the  management  and  profits  of  a  cor- 
poration during  its  existence  and  in  the  assets 
on  dissolution. 

[Bd.  Note.— 6V>r  other  eases,  see  Gorpoiations, 
Cent.  Dig.  4|  16S-171;  Dwrbig.  {  66.* 

For  other  deflnitions,  see  Words  and  Pbrase% 
voL  7,  pp.  6477-6480.1 

3.  CoBPOBATioHs  (i  M*)  — "Stock  Canwi' 

OATE." 

A  stock  certificate  Is  a  written  acknowledg- 
ment by  a  corporation  of  the  interest  of  tbe 
shareholder  in  the  corporate  property,  and,  is 
evidence  of  his  ratable  share  in  the  distribution 
of  the  assets  of  tbe  corporation  on  the  winding 
up  of  its  business. 

[Bd.  Note.— For  other  eases,  see  CorporatioiHi 
Cent  Dig.  {  486;  Dec  Dig.  |  94.* 

For  other  definitions,  see  Words  and  Pbraaeay 
vol.  2,  pp.  1032-1083.] 

4.  Affsai.  Ann  Bbbob  d  1064*)  —  Habmt.bw 

BBBOB— ElBBOItEOUS  INSTRUCTIONS. 

Where,  in  an  action  for  breach  of  contract 
binding  defendant  to  transfer  to  plaintifF  certif- 
icates of  shares  la  a  oonioration  representing 
one-sixth  thereof,  plaintiD  demanded  tbe  value 
of  the  stock  wbidi  defendsnt  refused  to  trans- 
fer, a  charge  that  the  stock  of  the  corporation 
was  liable  ror  the  bona  fide  debts  of  the  corpora* 
tion,  and  tbe  value  of  the  stock  might  be  affected 
by  the  debts  of  tbe  corporation,  was  not  preju- 
dicial to  defendant  on  the  ground  that  the  debts 
mnst  be  paid  oat  of  the  aawts  before  an^  part 
thereof  could  be  oaed  for  the  redemption  of 
stock. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Dec.  Dig.  f  1064.»] 

6.  Apfilai.  and  Bbbob  ({  1064*)— HabvlbM 
Bbbob— Brbonboub  Inbtbuotions. 

Where,  in  an  action  for  tbe  value  of  cor- 
porate stock  which  defendant  refused  to  trans- 
ler,  pursuant  to  his  contract,  plaintiff  minimized 
the  bona  fide  debts  of  the  corporation  and  de- 
fendant showed  that  its  liabilities  were  about 
equal  to  its  assets,  and  expert  witnesses  stated 
their  opinions  as  to  the  value  of  the  entire  prop- 
erty of  the  corporation,  a  charge  that  the  value 
of  the  stock  might  be  determined  by  the  debts 
of  the  corporation  was  not  prejudicial  to  defenA> 
ant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  {  1064.*] 

Appeal  from  Circuit  Court,  Fayette  Coun* 
ty;  J.  L.  Gray,  Judge. 

Action  by  Roy  Nell  Burgess  against  George 
B.  Markle.  From  a  Judgment  for  plaintiff, 
defendant  appealed  to  tbe  Appellate  Court, 
and  it  transferred  tbe  cause  to  the  Supreme 
Court  under  Bums'  Ann.  St  1908,  |  1406. 
Affirmed. 

Conner,  Conner  ft  Ctarisman,  for  appd* 
lant    McKee,  Little  ft  Frost,  for  appellee. 

MORRIS,  J.  Suit  by  Burgess,  appellee^ 
against  appellant,  Markle,  for  damaxee,  for 
breach  of  an  oral  contract  Tbe  complaint 
alleges  that  defendant  purchased  the  plant 
of  tbe  General  Gae,  Electric  ft  Power  Com- 
pany of  Connersville  and  tbe  same  waa 
transferred  to  a  new  corporation  organised 
by  defendant  and  others,  with  a  capital 
stock  of  9100,000,  divided  Into  1.000  shares 
of  the  par  value  of  9100  each,  and  of  which 
defendant  became  tbe  owner  oC  096  sbareat 
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that  defendant  agreed  witb  plaintiff  that  In 
consideration  of  certain  services  to  be  per- 
formed by  plaintiff  In  negotiating  for  the 
purchase  of  tbe  plant,  the  organization  of 
the  new  company,  and  in  assisting  In  manag- 
ing tbe  business  of  tbe  new  corporation  for 
a  period,  the  defendant  would  cause  to  be 
assigned  and  transferred  to  plaintiff  certifi- 
cates of  shares  In  tbe  stoclc  of  the  corpora- 
tion representing  one-sixth  thereof;  that  tbe 
serylcee  were  performed  for  defendant,  bnt 
on  demand  defendant  refused  to  perform 
his  obligation  with  reference  to  the  trans- 
fer, and  the  relief  demanded  is  the  yalue  of 
the  stock  which  defendant  refused  to  cause 
to  be  transferred.  There  was  a  trial  by 
)nry  and  a  verdict  for  plaintiff  In  the  sum  of 
$2,000. 

The  only  error,  relied  on  by  appellant.  Is 
the  giving  by  tbe  court,  on  Its  own  motion, 
of  that  portion  of  Instruction  No.  11,  which 
reads  as  follows:  "As  a  principle  of  law  the 
stock  of  a  corporation  Is  liable  for  the  bona 
flde  debts  of  tbe  corporation.  And  the  value 
of  tbe  stock  of  a  corporation  may  therefore 
be  affected  or  determined  by  the  debts  pf  the 
corporation."  Counsel  for  appellant  criticise 
this  Instruction  for  two  reasons:  First,  be- 
cause, counsel  say,  the  stock  of  a  company 
Is  not  liable  for  the  debts,  but  the  debts  must 
be  paid  out  of  the  assets  or  iwoperty  before 
any  pert  of  the  same  can  be  used  for  the 
redemption  of  stock;  second,  because  the 
valne  of  the  stock  cannot  be  determined 
alone  from  its  debts. 

(11  The  capital  stock  of  a  corporation  of 
this  nature  is  the  sum  of  money  fixed  by 
the  corporate  charter  as  the  amonnt  paid  in. 
or  to  be  paid  In,  by  the  stockholders,  for 
tbe  prosecution  of  the  business  of  the  cor- 
poration and  for  the  benefit  of  corporate 
creditors.  1  Cook  on  Corporations,  |  8;  6 
Cyc.  348.  The  capital  stock  belongs  to  the 
corporation  considered  as  a  legal  person: 
tbe  shares  are  the  property  of  the  individual 
shareholders.  10  Cyc.  364,  385.  The  capital 
stock  Is  to  be  dlstlngnlshed  from  the  amount 
of  property  owned  by  the  corporation.  1 
Cook  on  Corporations,  f  8.  Generally  the 
capital  stock  does  not  vary,  although  the  ac- 
tual property  of  the  corporation  may  fluctu- 
ate widely  In  value.  Sometimes  the  word 
"stock"  has  been  nsed  to  indicate  the  same 
thing  as  capital  stock,  bnt  generally  means 
shares  of  stock.    1  Cook  on  Corporations,  %  8. 

[2,  3]  A  share  of  stock  may  be  defined  as  a 
proportional  part  of  certain  rights  In  tbe 
management  and  profits  of  the  corporation 
during  Its  existence,  and  In  the  assets  upon 
dissolution.  1  Cook  on  Corporations,  §  12. 
A.  stock  certificate  Is  a  written  acknowledg- 
ment by  the  corporation  of  the  Interest  of 
the  shareholder  In  the  corporate  property, 
and  occupies  a  position  similar  to  other  mu- 
niments of  title.  10  Cftrc.  588.  It  Is  evidence 
of  his  ratable  share  In  the  distribution  of  the 


assets  of  the  corporation  on  the  winding 
up  of  Its  business.  The  capital  stock  la  a 
liability  of  the  corporation  to  Its  sharehold- 
ers, after  creditors'  claims  have  been  liqui- 
dated. All  the  property  of  the  corporation 
Including  Its  capital  stock  Is  liable  for  the 
payment  of  corporate  debts. 
'  [4]  While  an  Instruction  Informing  the 
Jury  that  all  the  property  of  the  corporation 
Is  liable  for  the  payment  of  Its  Indebtedness 
woald  have  been  preferable,  we  do  not  think 
that  appellant  was  harmed  by  the  Instruc-' 
tlon  given.  In  the  particular  claimed  by  coun- 
sel In  the  first  point  of  tbelr  criticism. 

[S]  The  second  point  of  criticism,  that  the 
court  erroneously  instructed  the  Jury  that 
the  valne  of  the  stock  might  be  "determin- 
ed by  the  debts  of  the  corporation,"  is  urged 
with  vigor. 

Appellee's  claim  was  toe  an  amount  equal 
in  value  to  one-slzth  of  the  shares  of  stock 
In  the  company.  Appellee  was  seeking  to 
minimize  the  bona  fide  Indebtedness  of 
the  corporation.  Appellant  offered  evidence 
tending  to  show  that  the  liabilities  of  the 
company  were  about  equal  In  Talue  to  Its  as- 
sets. The  real  value  of  all  tbe  shares  was 
the  difference  betwe«i  the  values  of  the  as- 
sets and  debts.  Consequently  the  amonnt  of 
Indebtedness  became  a  determining  factor 
Expert  witnesses  stated  their  opinions  as 
to  the  value  of  the  entire  property  of  the 
company.  If  the  Jury  had,  after  considering 
this  evidence,  reached  a  conclusion  with  ref- 
erence to  tbe  value  of  the  proper^,  then,  in 
determining  the  value  of  the'  shares  of  stock, 
nothing  bnt  the  amonnt  of  debts  remained 
for  consideration;  and,  in  such  case,  the  in- 
struction could  not  have  been  harmful.  It 
will  be  noted,  moreover,  that  the  Instruc- 
tion did  not  Inform  the  Jury  that  the  val- 
ue of  tbe  stock  might  or  must  be  determined 
from  the  debts  alone,  but  simply  that  the 
vnlne  of  the  stock  may  be  determined  by  the 
debts. 

While  the  Instruction  Is  subject  to  criti- 
cism. It  would  seem  that  appellee,  rather 
than  appellant,  was  tbe  one  who  might  have 
been  harmed  thereby.  The  instruction  was 
calculated  to  emphasize,  If  not  exaggerate, 
the  Importance  of  the  question  of  Indebted- 
ness, but  this  error  could  have  harmed  only 
the  appellee.  For  such  error  a  Judgment 
will  not  be  reversed.    Judgment  affirmed. 


(ITC  Ind.  29) 
DBLPHOS  HOOP  CO.  v.  SMITH. 
(No.  21.913.) 

(Supreme  Court  of  Indiana.    June  8,  1911.) 

1.  Tbial  (M  165.  178*)  — Dismissal  — DiBBC- 
■noN  OF  Vebdict— Scope  of  Motions. 

Where,  in  an  action  for  work  performed 
and  for  board- furnished,  there  was  no  evidence 
that  any  one  except  plaintiff  had  any  interest 
therein  though  there  was  evidence  that  a  per- 
son not  a  party  had  an  interest  In  the  cause  of 
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action  for  work  performed,  tlie  motions  to  dis- 
miss the  action  on  the  eround  that  a  third  nei^ 
son  had  an  interest  in  "the  snbject-matter  of  the 
action"  and  to  direct  a  verdict  for  defendant  "on 
the  issues  formed  on  the  complaint"  were  prop- 
erly overruled,  notwithstanding  Burns'  Ann.  St. 
1908,  §1  251,  252,  263,  providing  that  every  ac- 
tion must  be  prosecuted  in  the  name  of  the  real 
party  in  Interest  and  that  all  persons  havinK  an 
interest  in  the  subject-matter  most  t>»  Jcrineid  a» 
plaintiffs. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Die.^il  373,  874,  401-403;    Dee.  Dig.  H  165, 

2.  Tbial  (J  420*)— OvEBBULiwo  or  Motion  fob 
DiKECTED  Verdict— Waiveb. 

A  defendant  introducinc;  evidence  after  the 
overruling  of  fail  motion  for  a  directed  verdict 
in  his  favor,  thereby  waives  the  right  to  question 
the  ruling  of  the  court. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Cent. 
Dig.  i  0S3;  Dec.  Dig.  |  420.*] 

3.  New  Tbiai.  (J  16*)— "Pabtt  ik  Istebest"— 
Evidence. 

In  an  action  for  sawing  lumber,  the  evi- 
dence showed  that  the  contract  therefor  was 
made  by  plaintiff  and  defendant,  and  that  no 
third  person  was  known  as  having  any  interest 
therein.  A  third  person  testified  that  he  was 
interested  in  the  job  because  he  owned  the  en- 

?ine  operating  the  mill  sawing  the  timber  and 
or  which  he  should  receive  one-half  of  the  pro- 
ceeds and  furnish  one-half  of  the  expense,  but 
stated  that  nothing  was  said  abont  his  being  en- 
titled to  any  part  of  plaintiff's  recovery.  Plain- 
tiff testified  that  he  had  no  partner  in  the  work. 
Held  not  to  show  as  a  matter  of  law  thAt  plain- 
tiff and  the  third  person  were  partners  in  the 
work,  or  that  the  tnird  person  was  a  real  party 
in  interest  within  Bums'  Ann.  St.  1006,  |  251, 
and  the  court,  submitting  to  the  jury  the  issue 
whether  the  third  person  was  interested  in  the 
contract,  properly  refused  to  grant  a  new  trial 
on  that  ground. 

fEd.  Note.— Pot  other  cases,  see  New  Trial, 
Cent.  Dig.  |  21;  Dec.  Dig.  §  15.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3092-3700;  vol.  8,  p.  7691.] 

Appeal  from  Gircnlt  Court,  Wells  County ; 
Chas.  B.  Sturges,  Judge. 

Action  by  Josiali  H.  Smltli  against  the 
Delpbos  Hoop  Company.  EYom  a  Judgment 
for  plaintiff,  defendant  appealed  to  the  Ap- 
pellate Court,  and  the  cause  was  transferred 
to  the  Supreme  Court  under  Bums'  Ann.  St 
1908,  i  1405.    AfBrmed. 

Blchhom  &  Vaugbn,  for  appellant.  Sharp 
ft  Sturgis,  for  appellee. 

MONKS,  J.  This  action  was  brought  by 
appellee  to  recover  for  work  and  labor  per- 
formed by  appellee  in  sawing  luml>er  under 
a  contract  wltb  appellant  and  for  board  fur- 
nished by  appellee  to  appellant's  servants  at 
appellant's  request.  ▲  trial  of  said  cause 
resulted  in  a  verdict  in  favor  of  appellee, 
and  over  a  motion  for  a  new  trial  Judgment 
was  rendered  against  appellant 

At  the  close  of  appellee's  evidence  in  chief, 
and  before  appellant  entered  upon  the  intro- 
duction of  its  evidence,  appellant  moved  the 
court  to  dismiss  the  action  for  the  reason 
that  the  evidence  shows  that  one  Bowman 
"is  a  party  in  interest  in  the  cause  of  ac- 
tion and  in  obtaining  the  relief  demanded 


and  has  an  Interest  In'  the  subject-matter  in- 
volved in  plaintiff's  complaint"  This  motion 
was  overruled.  Appellant  thereupon  moved 
the  court  to  instruct  the  Jury  to  return  a 
verdict  in  its  favor  "on  the  Issues  formed  on 
the  complaint"  This  motion  was  overruled. 
Eadi  of  these  rulings  was  assigned  as  a 
cause  for  new  trial. 

It  is  insisted  by  appellant  tliat  the  court 
erred  in  overruling  each  of  said  motions  be- 
cause "on  the  trial  of  said  cause  one  Bow- 
man, a.  witness  for  appellee,  testified  that 
be  was  to  bear  one^half  of  the  expenses  and 
receive  one-half  of  the  profits,"  and  "by  sec> 
tlons  251,  252,  263.  Bums  1008,  it  is  en- 
acted that  every  action  must  be  prosecuted  in 
the  name  of  the  real  party  in  interest  and 
that  all  persons  having  an  interest  in  the 
subject-matter  of  the  action  and  in  obtain- 
ing the  relief  demanded  shall  tie  Joined  as 
plaintiff^" 

[1]  Said  motions  were  properly  overruled 
for  the  reason,  If  no  other,  that  evidence  had 
been  given  to  sustain  an  item  in  the  com- 
plaint for  Ixmrd  furnished  the  empioyte  of 
appellant  at  its  request  to  wlilch  the  evi- 
dence' of  the  witness  Bowman  had  no  appli- 
cation, and  in  which  there  was  no  evidence 
that  any  one  except  appellee  had  any  inter- 
est whatever. 

[2]  Moreover,  the  right  of  appellant  to 
question  the  action  of  the  court  in  overrul- 
ing the  motion  of  appellant  to  Instruct  the 
Jury  to  return  a  verdict  in  Its  favor  was 
waived  because  after  said  motion  was  over- 
ruled by  the  court  appellant  introduced  its 
own  evidence.  Baltimore,  eta,  R.  W.  Go.  v. 
Conoyer,  140  Ind.  524,  627,  48  N.  B.  352,  49 
N.  E.  452.  The  court  said  in  said  case:  "If 
a  defendant,  in  an  action  upon  the  close  of 
the  plalntifC's  evidence  in  chief,  moves  the 
court  to  direct  a  verdict  on  such  evidence 
in  ills  favor,  he  must  stand  by  his  motion; 
for,  if  he  sut>sequently  introduces  his  own 
evidence,  he  will  be  regarded  as  having 
waived  or  receded  from  his  motion,  and 
therefore  no  question  can  be  considered  un- 
der such  motion  on  ai^al." 

[3]  It  is  also  insisted  by  appellant  that,  as 
"the  evidence  shows  that  the  account  sued 
on  is  due  appellee  and  another,  the  verdict 
is  contrary  to  law,"  and  that  therefore  the 
court  erred  in  overruling  Its  motion  for  a 
new  trial.  This  contention  of  appellant  is 
predicated  upon  section  251,  Burns  1908, 
which  provides  that  "every  action  must  bo 
prosecuted  in  the  name  of  the  real  party  in 
interest"  etc.  It  is  not  necessary  to  decide 
whether  or  not  tliis  question  is  properly  pre- 
sented by  said  cause  for  a  new  trial,  under 
the  issues  in  the  case,  for  the  reason  that,  if 
it  is,  it  does  not  necessarily  follow  that  the 
court  erred  in  overruling  appeliant's  motion 
for  a  new  trial.  The  evidence  shows  that 
the  contract  for  sawing  said  lumber  was  en- 
tered into  by  appellee  and  appellant,  and 
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that  no  other  penon  was  mentioned  or 
known  aa  a  party  thereto  or  as  having  any 
Interest  therein. 

The  witneas  Bowman  testified  that  he 
"was  interested  in  a  sense  In  the  job  ap- 
pellee  had  of  sawing  Inmber.  for  appellant, 
in  this,  that  he  owned  the  engine  which  pull- 
ed the  mill  of  appellee  while  the  Inmber  was 
being  sawed  under  the  contract  sued  upon, 
and  for  which  he  was  to  have  one-half  the 
profits  and  furnish  one-half  the  expense." 
He  was  asked  If  he  was  "entitled  to  one-half 
the  recovery  If  appellee  recovered  anything," 
and  answered  that  "Nothing  had  been  said 
about  it" 

Appellee  was  a  witness  on  his  own  behalf, 
and  on  cross-examination  by  appellant  tes- 
tified that  he  had  no  partner  in  the  work  of 
■awing  this  Inmber  for  appellant  onder  said 
contract. 

There  was  no  evidence,  except  as  above 
■et  out,  that  the  witness  Bowman  was  to 
■bare  in  the  profits,  if  any,  in  said  contract 
because  be  was  a  principal  therein,  or  that 
be  was  to  share  in  the  losses,  if  any,  or  that 
lie  and  appellee  had  any  commnni^  of  in- 
terest in  said  contract. 

"^t  has  been  decided  in  a  nnmber  of  cases 
that  to  constitute  a  partnership  inter  sese 
tbere  must  be  a  community  of  losses  as  well 
as  of  profits."    30  Cyc.  and  note  34. 

The  court  submitted  the  question  of  wheth- 
er said  Bowman  was  a  party'  In  interest  In 
said  contract  with  appellee  within  the  mean- 
ing of  section  261,  supra,  and  the  Jury  by 
its  verdict  found  that  he  was  not  It  does 
not  necessarily  follow  from  the  evidence 
that  appellee  and  said  Bowman  were  part- 
ners as  between  themselves  in  the  contract 
sued  upon  (Macy  v.  Combs,  15  Ind.  469,  77 
Am.  Dec.  103,  and  cases  cited;  Emmons  v. 
Newman,  S8  Ind.  372,  374,  376;  Kelser  v. 
State,  68  Ind.  379,  and  cases  cited;  Stumph 
T.  Bauer,  76  Ind.  157;  Bradley  v.  Bay,  24 
Ind.  App.  2,  66  N.  E!.  44,  79  Am.  St  Rep.  251, 
and  cases  dted;  George  on  Partnership,  30- 
52;  Mecbem's  Elements  of  Partnership,  JJ 
42-60),  or  that  he  was  a  real  party  in  Inter- 
est therein  with  appellee  within  the  meaning 
of  section  251,  supra. 

Under  the  rules  governing  this  court  In 
determining  such  questions  on  appeal,  we 
cannot  say  from  the  evidence  that  the  ver- 
61$^  was  contrary  to  law  as  to  said  question 
of  fact  or  as  to  any  other  question  of  fact 
in  the  case. 

Judgment  afflrmed. 


Om  Ind.  487) 

WABASH  E.  CO.  v.  JACKSON  et  al» 

(No.  21,727.)! 

(Snpreme  Court  of  Indiana.    June  9,  1911.) 

1.  Dkairb  (S  56*)— Drainagk  Ivpbovbicbnts 
— Bailboads. 

In  a  drainage  proceeding  under  Act  1907 
(Barns'  Ann.  St  1908,  {  6141  et  aeq.),  the  cost 


of  a  cnlvert  in  a  railroad  embanfanent  la  prop* 
erly  borne  by  the  railroad  company,  and  not  as- 
sessable as  part  of  the  cost  of  the  improvement^ 
especially  wnere  the  natural  flow  of  water  is  al- 
ready obstructed  by  the  embankment  to  the  dam- 
age of  adjoining  owners. 

[ESd.  Note.— For  other  caae%  see  Drains,  Deo, 
IMg.  i  56.»] 
2.  Dbains  ({  76*)—I>aAiNAoa  I)(pboviv«nt»— 

Assessments— Descbiption  of  Pbopektt. 
Lands  assessed  for  a  drainai^re  improvement 
are  sufficiently  described  If  the  descriptions  can 
be  made  certain. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec 
Dig.  I  76.*] 

Appeal  from  Circuit  Court,  Wabash  (Tonn* 
ty;  A.  H.  Plummer,  Judge. 

Drainage  proceeding  by  William  A.  Jack- 
son  and  others  against  the  Wabash  Railroad 
Company.  From  the  judgment,  the  company 
appeals.    Affirmed. 

Stuart  Hammond,  Simms  ft  Stuart  and 
J.  D.  Conner,  Jr.,  for  appellant  Murphy  A 
Todd,  for  appellees. 

MTERS,  J.  Appellees  filed  a  petition  In 
the  Wabash  circuit  court  under  the  act  of 
1907  (Bums  1908,  ^  6141  et  seq.)  for  the 
drainage  of  certain  lands  in  that  county  by 
a  public  drain.  Such  proceedings  were  had 
that  the  drain  was  established  over  the  re- 
monstrance of  appellant  the  right  of  way  of 
which  Is  crossed  by  the  drain.  By  their  re- 
port the  commissioners  of  drainage  found  for 
the  construction  of  the  drain,  and  the  costs 
and  expenses  were  fixed  at  $788.52.  Benefits 
and  damages  were  assessed  In  which  appe- 
lant was  reported  as  benefited  $60  and  the 
assessment  against  It  fixed  at  $50,  but  In 
their  report,  the  commissioners  recommeaded 
that  appellant  construct  a  bridge  at  Its  own 
cost  and  expense  12  feet  high  and  24  feet 
wide.  Various  lands,  lots,  and  a  public  high- 
way were  reported  as  to  be  affected  by  the., 
construction  of  the  proposed  droin,  and  all 
were  reported  as  benefited  in  amounts  In  ex- 
cess of  the  assessments  for  construction. 
Upon  remonstrance  by  appellant  a  special 
finding  of  facts  was  made  and  conclusions  of. 
law  stated.  The  findings  are  quite  lengthy, 
but  they  show  that  the  railroad  was  con- 
structed In  1854  with  a  fill ;  that  at  the  point 
where  the  proposed  drain  crosses  the  right 
of  way  it  was  22  feet  high  and  14  feet  wide 
on  top  and  80  feet  wide  at  Its  base,  at  which 
point  in  1881,  appellant  constructed  a  stone 
culvert  4  feet  and  1  Inch  wide  at  the  bottom, 
and  the  same  width  to  the  height  of  3  feet 
and  for  the  next  2  feet  IIH  Inches  wide, 
the  total  height  being  6  feet  1  inch;  this 
culvert  Is  called  No.  440.  At  a  point  about 
800  feet  southwesterly  Is  cnlvert  441  which 
was  constructed  when  the  line  was  built 
A  natural  stream  approaches  the  railroad 
from  the  northwest  called  Jackson  creek; 
when  the  railway  was  constructed  that  stream 
crossed  in  a  state  of  nature  about  300  feet 
southwesterly  of  culvert  No.  441,  and  the 
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stream  was  dlrerted  tiirongh  that  cnlvert, 
which  was  of  stone,  8  feet  wide  at  the  bot- 
tom, 4  feet  high,  and  was  replaced  In  1902 
by  a  cast  Iron  pipe  5  feet  In  diameter.  The 
natural  stream  has  Its  source  In  hills  some 
2%  miles  northwesterly  from  the  railway 
crossing.  Soon  after  the  construction  of  cul- 
vert No.  440,  which  was  at  a  point  where 
there  was  no  waterway  prior  thereto,  one 
Jackson,  father  of  some  oi  the  appellees,  con- 
structed a  ditch  southeasterly  from  Jackson 
creek  to,  and  through,  culvert  No.  440.  It  Is 
found  that  culvert  No.  440  on  the  line  of  the 
proposed  drain  will  not  In  times  of  high  wa- 
ter be  sufficient  to  conduct  the  water  which 
will  flow  into  the  proposed  drain,  which  is 
partly  in  the  channel  of  the  old  creek,  but 
diverges  from  it  at  Its  greatest  distance  400 
feet,  and  will  be  of  the  average  width  of-  4 
feet  in  the  bottom,  12  feet  at  the  top,  and 
of  the  averikge  depth  of  4  feet  and  runs 
over  a  portion  of  the  ditch  constructed  by 
James  Jackson  connecting  with  culvert  No. 
440,  after  the  construction  of  which  ditch 
be  plowed  and  filled  up  Jackson  creek  proper 
from  a  point  238  feet  north  of  culvert  No.  441 
and  caused  the  water  of  Jackson  creek  to  flow 
through  culvert  No.  440. 

It  is  found  that  since  the  construction  of 
the  rallvay  grade  none  of  the  culverts  have 
been  sufficient  to  carry  the  waters  of  Jackson 
creek,  and  in  times  of  heavy  rains  the  water 
backs  up  at  the  railway  embankment,  and 
runs  southwesterly  over  a  public  highway, 
and  into  the  houses  of  residents  of  the  town 
of  Rich  Valley,  and  covering  the  highway 
and  remaining  in  the  houses  five  or  six  hours 
at  a  time.  All  necessary  facts  authorizing 
the  establishment  of  the  drain  are  found, 
but  the  court  found  that  a  culvert  17  feet 
long,  8  feet  high,  will  be  sufficient  to  carry 
the  water.  As  conclusions  of  law  the  court 
established  the  ditch,  and  required  the  con- 
struction of  the  culvert  by  appellant  at  its 
own  expense,  which  It  found  will  be  $8,000, 
■8  against  $10,000  the  cost  of  a  culvert  rec- 
ommended by  the  commissioners  of  drain- 
age. 

[1]  It  la  nrged  by  appellant  that  the  cost 
of  the  culvert,  added  to  the  cost  of  construc- 
tion, would  largely  exceed  the  benefits  as- 
sessed and  the  proceeding  should  have  been 
dismissed.  The  case  therefore  turns  upon  the 
question  whether  the  cost  of  the  culvert  Is 
to  be  included  In  the  cost  of  constructing 
the  drain,  or  whether  the  cost  of  the  culvert 
should  be  wholly  borne  by  appellant.  That 
question  has  been  determined  adversely  to 
appellant  Chicago,  etc.,  Co.  t.  Luddington, 
91  N.  B.  039,  93  N.  B.  273. 

It  Is  urged,  however,  that  this  case  la  to 
be  distinguished  from  that,  t)ecause  In  that 
case  "It  may  be  inferred  from  the  proceed- 
ings that  a  large  amount  of  land  was  as- 
sessed benefits,  largely  In  excess  of  the  dam- 
ages sustained  by  the  company.  It  appearing 
that  the  damages  sustained  by  the  company 
In  that  casa  wera  only  about  1^,200."     In 


this  case  the  total  beneflta  aasesaaAAm  $A27.- 
97,  and  the  cost  exdnalve  of  the  bridge 
$778.62.  If,  as  was  held  in  the  liaddington 
Oase,  railroad  companies  as  a  matter  of  law 
are  required  to  construct  at  their  own  ex- 
pense ancb  culverts  as  are  required,  so  as 
not  to  Interfere  with  the  free  use  of  public 
drains,  wbetlier  constructed  prior  to  or  aft- 
er the  constructioB  of  the  railway,  and  in 
such  manner  aa  not  to  unnecessarily  impair 
their  usefulness,  the  cost  of  such  culvert  is 
not  the  subject  of  damages,  within  the  C(m- 
temidation  of  the  statute,  which  Is  specifical- 
ly referred  to  In  uiat  case,  to  which  we  ad- 
here. It  cannot  reasonably  be  contended  that 
the  constraetion  of  a  drain,  and  as  to  wheth- 
er it  la  of  public  atillty  and  beneficial  to 
highways,  can  be  made  to  depend  alone  up- 
on the  BOmber  of  acres  of  land  immediately 
drained,  or  the  amount  of  travel  over,  or  the. 
length  of  highways,  or  the  cost  of  restoring, 
or  opening  a  waterway  for  the  passage  of  wa- 
ter.  It  la  shown  by  the  findings  that  the. 
stream  arises  in  the  bills  2^  miles,  away, 
and  precipitates  the  water  in  large  volume 
upon  these  lower  lands,  and  that  it  is  imped- 
ed by  the  railway  embankment,  and  insuf- 
ficiency of  the  waterways  through  it,  and 
seriously  afCecta  the  residents  of  a  village^, 
the  lands  north  of  and  adjoining  the  railway, 
and  the  highway. 

[2]  It  is  also  contended  tbat  certain  aa- 
sessments  are  ao  defective  as  to  description 
of  the  property  assessed  that  they. cannot  ba 
enforced.  Some  descriptions  are  not  very  ac- 
curate, but  they  can  be  made  certain,  and 
tbat  la  sufficient.  Upon  an  application  to 
foreclose  the  lien  the  correct  description  could 
be  supplied.  It  is  to  be  noted  that  under  sec- 
tion 6144,  Bums  1908,  sale  of  land  for  ditcb 
assessments  can  only  be  made  by  county 
treasurers  in  the  manner  that  other  taxea 
are  collected,  and  It  lias  been  held  under  a 
similar  statute  that  collection  can  only  be 
made  in  that  method.  Storms  v.  Stevens,  104 
Ind.  46,  3  N.  B.  401 ;  Lockwood  v.  Ferguson, 
105  Ind.  380,  5  N.  B  3.  But  it  is  also  held 
under  the  same  statute  that  under  a  proceed- 
ing to  foreclose,  after  sale,  the  lien  may  be 
enforced  against  the  land  intended  to  be  as- 
sessed, by  its  true  description.  Ager  v.  State, 
162  Ind.  638,  70  N.  B.  808;  Luzadder  t. 
State.  131  Ind.  598,  31  N.  B.  463;  Cullen  r. 
Strauz,  124  Ind.  340,  24  N.  B.  883;  Brose- 
mer  v.  Kelsey,  106  Ind.  604,  7  N.  B.  668; 
Baker  v.  Clem,  102  Ind.  109,  26  N.  B.  215. 

The  apparent  hardship  of  a  case  where  tha 
expense  to  appellant,  in  being  put  to  an  ex- 
pense of  $8,000  to  produce  a  {>eneflt  of  $927.97, 
cannot  be  invoked  as  against  a  public  en- 
terprise. If  this  were  so,  it  will  be  readily 
seen  tbat  many  very  much  needed  improve- 
ments for  the  public  benefit  and  In  the  in- 
terest of  public  health  would  be  prohibited,, 
unless  assessments  should  be  made  which 
would  amount  to  confiscation  of  tlie  proper- 
ty of  those  who,  except  for  the  creation  of 
conditions  such  aa  here  presented,  would  not 
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need  the  improvement,  and  appellant  received 
and  exercise  Its  franchise  subject  to  both 
the  common  law  and  the  statutory  power  to 
require  it  to  perform  the  duty  Impoiaed  upon 
it  by  this  proceeding. 

No  error  is  made  to  appear,  and  the  Judg- 
ment is  affirmed. 


(176  Ind.  69) 
MACBETTH-EVANS  GLASS  CO.  ▼.  VAN 
BLARICAN.     (No.  21,879.) 

(Supreme  Court  of  Indiana.    June  9,  1911.) 

Masteb  akd  Sbbvant  (§  80*)— Action  fob 
Waoks— SuFriciEscT  of  Evidence— Find- 
ings. 

Evidence  in  an  action  by  a  servant  for 
wages  held  to  snstain  a  finding  that  plaintiff 
was  justified  in  leaving  defendant's  employment. 
[E!d.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fS  107-127;  Dec.  Dig.  | 
80.*i 

i.  Constitutional  Law  (|  205*)  —  Masteb 
AND  Servant  (i  69*)— E^<}OAI,  Pbotection  or 
Laws— IMPOSTTION  of  Penalties. 

Burns'  Ann.  St  1908,   §  799C  which   re- 

Jinires  corporations  engaged  in  mining  or  manu- 
acturing  to  pay  their  employes  on  demand  at 
least  once  in  two  weelcs  the  amount  due  such 
employ^,  and  in  lawful  money  of  the  United 
States,  and  section  7999,  whirh  adds  a  Dcnalty 
for  each  day's  failure  to  pay  after  demand  and  a 
reasonable  attorney's  fee,  are  not  In  violation  of 
Const,  art.  1,  §  23,  which  declares  that  the  Gen- 
eral Assembly  shall  not  grant  to  any  citizen  or 
class  nf  citizens  privileges  or  immunities  which 
tipon  the  same  terms  shall  npt  belong  to  all  citi- 
zens. 

[EH.  Note'.— For  other  cases,  see  Constitntional 
Law,  Cent.  Dig.  S|  591-624:  Dec.  Dig. -I  205;* 
Master  and  Servant,  Cent.  Dig.  H  78-81;  Dec. 
Dig.  i  69.*] 

8.  Appeal  and  Ebror  (S  1078*)— Error  Waiv- 
ed IN  Appellate  Court— Failure  to  Dis- 
cuss. 

Where  an  error  assigned  on  appeal  is  not 

discussed  in  appellant's  brief,  it  Is  waived. 
[Eid.  Note. — For  other  cases,  see  Appeal  and 

Error,   Cent.   Dig.   j|§   4256-4261;    Dec.   Dig.    i 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Panlls,  Judge. 

Action  by  Melvin  Van  Blarlcan  against  the 
Macbeth-Evans  Glass  Company.,  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Transferred  from  Appellate  Court,  under 
Bums'  Ann.  St  1908,  S  1405  (Acts  1901,  p. 
590). 

Campbell  ft  Call,  Joseph  F.  Cowem,  end 
F.  B.  Mabson,  for  appellant  Stephen  Mo- 
Swiggan,  for  appellee^ 


MORRIS,  J.  Appellant  is  a  corporation  en- 
gaged in  manufacturing  glassware,  and  em- 
ployed appellee  as  a  laborer  in  its  factory. 
This  suit  was  for  wages  alleged  to  be  due  ap- 
I>ellee  from  appellant,  and  for  attorney's  fees, 
under  sections  7996,  7909,  liurns'  Stat  1008. 
It  was  commenced  before  a  Justice  of  the 
peace  and  appealed  to  the  circuit  court    De- 


fendant filed  no  answer.  Trial  by  oonrt 
Finding  and  Judgment  for  appellee  for  126.76 
and  the  further  sum  of  |25  for  plalntlfra  at- . 
tom^B  fees.  It  was  admitted  by  the  parties 
at  the  trial  that  appellee  had  earned  $26.76 
while  in  appellant* B  employ  which  bad  not 
been  paid  to  him.  Appellant  offered  in  evi- 
dence a  written  contract  signed  by  appellee, 
which  provided  that  the  company  shall  re- 
tain In  its  hands  5  per  cent  of  the  wages 
earned  as  a  guarantee  for  the  faithful  per- 
formance of  the  terms  of  the  contract  and 
for  any  breach  of  which  the  money  so  retain- 
ed shall  be  paid  to  the  company  as  liquidated 
damages  for  the  breach.  The  contract  bound 
the  company  to  employ  plaintiff  for  a  period 
of  five  years  from  January  11,  1906w  Defend- 
ant contends  that  the  evidence  shows  that 
appellee  voluntarily  quit  the  service,  without 
cause,  and  thereby  forfeited  any  right  to  re- 
cover the  five  per  cent  of  the  wages  retained. 
The  amount  retained  was  a  little  more  than 
5  per  cent  of  the  amount  earned. 

[1]  Appellee  was  the  only  witness  who  tes- 
tified about  the  termination  of  the  service. 
He  said  he  quit  work  in  March,  1907,  because 
be  could  no  longer  make  a  living  working  on 
the  scale  of  wages  provided  in  the  contract 
by  reason  of  the  bad  glass — "stiff  glass" — 
furnished  him  by  the  comjwny  on  which  to 
work ;  that,  by  reason  of  the  bad  quality  of 
material  furnished  him,  he  was  compelled  to 
lose  so  much  time  he  could  not  make  a  living. 
This  evidence  was  not  disputed.  It  sustains 
the  finding  of  the  circuit  court  that  appellee 
was  Justified  in  quitting  the  employment 

[21  Appellant  contends  that  the  court  was 
not  Jnstlfled  in  making,  any  allowance  for 
plaintiff's  attorney's  fees  because  the  statute 
above  mentioned  violates  section  23  of  article 
1  of  the  Constitution  of  Indiana.  Tbe  con- 
trary was  held  by  this  bourt  in  Macbeth- 
Evans  Glass  Company  v.  Amama,  95  N.  B. 
228,  decided  by  this  court  at  the  present  term. 

[3]  One  of  the  errors  assigned  on  this  ap- 
peal Is  that  tbe  complaint  is  Insufficient  In 
Its  allegations  of  facts.  This  alleged  error 
is  waived  by  failure  to  discuss  it  In  appel- 
lant's brief.    There  is  no  error  In  the  record. 

Judgment  affirmed. 


(176  Ind.  IS) 

DRISCOLL  et  al.  v.  PBNROD  et  aL 

(No.  21,886.) 

(Supreme  Court  of  Indiana.    Jane  6,  1911.) 

1.  Evidence  (J  456*)— Parol  ob  Bxtbinsio— 
Ahbiguitt. 

While  a  formal  written  contract  appearing 
Fo  be  complete  cannot  be  enlarged  or  contradict- 
ed by  parol  evidence,  yet  when  the  terms  em- 
ployed are  susceptible  of  more  than  one  mean- 
ing, it  is  the  court's  dut^  to  inform  itself  of  the 
"iroumstances  surroundmg  the  parties  at  the 
time. 

I  Ed.    Note.— For   other  cases,    see   Evidence, 
Cent  Die.  J  2104;  Dec.  Dig.  {  45!5.*] 
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and- 


t,  OONTBAOTB  (f  154*)— OOHBTBTJCnON. 

That  constmction  of  a  written  inatmmeat 
will  be  adopted,  if  poasible,  which  will  make  it 
effectual  and  reasonable. 

[EH.  Note.— For  other  eaaes,  see  Contracta, 
Cent  Dig.  I  738 ;  Dec  Dig.  {  IM.*] 

8.  iNfANTB   (t   76*)— JOINDKB  IR  AOTIOITB  BT 

Otrebs. 

In  an  action  on  a  lease,  involring  personal 

groperty,  it  was  proper  to  refuse  to  require  the 
ringing  in  as  parties  plaintiff  infant  heirs  of 
a  plaintiff  djing  pending  the  action,  the  admin- 
istrator of  decedent  having  been  substituted. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  S  101 ;  Dec  Dig.  |  75.»] 

4.  Affxal  and  H^bob  (i  1170*)— HABacLXn 

E^tBOB. 

While  the  better  praetic*  In  cas*  of  the 
death  of  a  party  is  to  file  a  supplemental  com- 
plaint alleging  the  fact,  and  the  qualification  of 
Bis  personal  representative  and  praying  for  the 
substitution  of  the  latter,  yet  under  Bums'  Ann. 
St  1908,  I  700,  providing  that  the  Supreme 
Court  shall  not  rtverse  a  judgment  where  the 
merits  have  been  fairly  determined  where,  on 
motion,  the  administrator  of  a  deceased  party 
was  made  iriaintiff,  etc.,  the  oTcrruling  of  a  mo- 
tion to  postpone  the  trial  until  an  amended  com- 
Slaint  making  the  administrator  a  party  was 
led  was  harmless,  where  defendants  did  not  seek 
to  reopen  the  issues,  and  it  did  not  appear  that 
they  wei«  endeaTorlng  to  secure  anything  bat 
delay. 

[EM.  Note.— For  other  cases,  see  Appeal  and  Er- 
ror, Cent  Dig.  §{  4540-4540 ;  Dec  Dig.  i  1170.*] 

5.  Landlobd  ard  TBiTAirT  (S  24*)— LBA8n»— 
Debobiptioit  or  Land. 

No  particular  description  of  land  Is  neow- 
sary  in  a  rental  contract 

[EM.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {§  61-66;  Dec  Dig.  {  24.*] 

Appeal  from  Circuit  Court,  Wells  Connty; 
0.  E.  Stnrgis,  Judge. 

Action  by  Calvin  S.  Penrod,  administrator, 
and  others  against.  Timothy  J.  DrlacoU  and 
others.  Judgment  for  plalntifffe  and  defend- 
ants appeal  Transferred  from  Appellate 
Court,  under  section  1406>  Burns'  Ann.  St. 
1906;    Acts  1901,  i>.  690.    AlBnned. 

L.  B.  Simmons  and  J.  P.  Boyd,  for  appel- 
lants.   Eichhom  ft  Vaughn,  for  appelleea. 

MORRIS,  J.  This  was  an  action  by  ap- 
pellees against  appellants  to  recover  rentals 
on  a  gas  and  oil  lease.  From  a  judgment  for 
plalntiffB,  the  defendants  appeal.  A  demur- 
rer to  the  complaint  for  insufficient  facts 
was  OTerruled,  and  this  action  of  the  lower 
court  is  first  assigned  as  error.  The  com- 
plaint, omitting  formal  parts,  is  as  follows: 

"The  plaintiffs  complain  of  the  defendants 
and  say  that  on  the  3d  day  of  January,  1902, 
the  plaintiffs,  George  Grey  and  Elizabeth  Grey 
and  Roena  Feazel  leased  to  the  defmdants 
the  following  described  real  estate  in  Chester 
township.  Wells  county,  Indiana,  to  wit:  The 
northeast  quarter  of  the  southeast  quarter  of 
section  four  (4),  township  twenty-five  (25) 
north,  range  eleven  (11)  east,  for  the  purpose 
of  drilling  and  operating  for  oil  and  gas,  and 
to  erect  and  maintain  buildings  and  struc- 
tures and  to  lay  all  necessary  pipes  for  the 


production  and  transportation  of  oil  and  gas ; 
the  plaintiffs,  under  the  terms  of  said  lease^ 
were  to  tiave  one-eighth  part  of  all  oil.  pro- 
duced and  saved  from  said  premises,  to  be 
delivered  in  the  pipe  line  which  the  second 
party  might  connect  with  said  wells;    that 

afterwards,  to  wit,  on  the  day  of 

said  Roena  Feazel  conveyed  by  war- 


ranty deed  all  her  right,  title,  and  interest 
in  and  to  the  above-described  real  estate  to 
the  plaintiff  herein  Mary  C.  Fetters,  who 
has  ever  since  been  and  now  is  the  owner 
of  said  Feazel's  interest;  that  immediately 
after  the  execution  of  said  lease,  which  was 
then  duly  acknowledged,  the  defendants  here- 
in entered  into  full  possession  of  said  real 
estate  for  the  purpose  of  carrying  out  the 
terms  of  said  lease  and  drilling  and  oper- 
ating said  leased  premises;  that  a  copy  of 
the  lease  referred  to  is  herein  set  forth  and 
marked  'Exhibit  A,'  and  made  a  part  of  the 
pleadings  herein;  that  the  same  was  duly 
entered  of  record  in  Miscellaneous  Record  of 
Recorder's  office,  in  Record  18,  on  Februai? 
14,  1892 ;  that  prior  to  the  execution  of  said 
lease  said  premises  had  been  leased  for  the 
purpose  of  developing  said  premises  and  pro- 
ducing gas  and  oil  from  said  land,  and  that 
one  well  had  been  theretofore  drilled  on 
said  land,  which  was  producing  oil  at  the 
time  said  lease  was  executed;  that  said  de- 
fendants, by  the  terms  of  said  lease,  agreed 
that  a  second  well  should  be  drilled  thereon 
within  thirty  days  from  the  date  of  the  exe- 
cution  of  the  lease,  or  pay  a  monthly  rental 
of  |10  per  month,  and  it  was  also  agreed 
that  a  third  well  should  be  driUed  in  thirty 
days  from  the  completion  of  tlie  second  well, 
or  pay  the  monthly  rental  in  advance,  and 
a  fourth  well  was  to  be  drilled  by  the  de- 
fendants within  sixty  days  from  the  com- 
pletion of  the  third  well,  or  pay  a  monthly 
rental  of  $10  in  advance.  It  was  also  agreed 
by  the  defendants  that  they  would  drill  a 
fifth  well  within  sixty  daya  from  a  comple- 
tion of  the  fourth  well,  or  forfeit  the  un- 
drilled  parts,  and  that  each  well  was  to  hold 
eight  acres  of  land ;  that  a  reference  in  this 
lease  to  th'e  drilling  of  a  second  well  was  un- 
derstood between  the  plaintiffs  and  defend- 
ants to  mean  that  the  well  already  drilled 
when  the  above  lease  was  executed  should  be 
regarded  and  called  the  first  well  on  said 
premises.  Plaintiffs  allege  that  the  defend- 
ants drilled  the  second  well  as  herein  speci- 
fied, and  that  afterwards,  within  the  time  as 
specified  in  said  lease  the  third  well  was 
drilled  on  said  premises  by  the  defendants, 
which  made  and  constituted  two  wells  driUed 
by  said  defendants.  That  the  second  well 
drilled  by  the  said  defendants  was  completed 
In  April,  1902,  and  the  plaintiffs  further  «!• 
lege  that  the  defendants,  although  they  held 
possession  of  said  premises  and  operated  the 
said  wells  already  drilled,  have  never  drilled 
any  other  well  on  said  premises,  and  have 


•For  otber  caaei  ■••  nun*  topic  and  ■action  NUMBER  la  Dm.  Die.  A  Am.  Dig.  Ker  No.  S«rl«a  *  Bep'r  Iii4«K«a 


Digitized  by 


Google 


Ind) 


DKISCWIili  V.  PEN  ROD 


816 


never  drilled  the  fourth  and  fifth  wellB,  as 
mentioned  In  said  lease.  That  by  reason  of 
such  failure  and  under  the  terms  of  said 
agreement  the  defendants  have  wbolly  failed 
to  comply  with  the  terms  of  their  lease  and 
have  wholly  failed  to  pay  any  rental  what- 
ever. That  there  Is  now  due  from  said  de- 
fendants to  these  plalntiffu  the  sum  of  $600, 
for  rental  under  the  terms  of  said  lease. 
Wherefore  the  plaintiffs  demand  Judgment, 
against  the  defendants  In  the  sum  of  $600, 
and  for  all  other  proper  relief. 

"Bxhlbit  A. 

"In  consideration  of  the  sum  of  one  dollar, 
the  receipt  of  which  is  hereby  acknowledged, 
we,  George  Grey,  Roena  Feazel,  and  Eliza- 
beth Grey,  of  Chester  township,  Indiana,  of 
the  first  part  hereby  grant  and  guarantee 
nnto  f.  J.  DriscoU  and  Charles  McCauIey, 
second  party,  all  the  oil  and  gas  in  and  un- 
der the  following  described  premises,  to- 
gether with  the  right  to  enter  thereon  at  all 
times  for  the  purpose  of  drilling  and  oper- 
ating for  oil  and  gas,  either  or  both,  and  to 
erect  and  maintain  all  buildings  and  struc- 
tures, and  lay  all  pipes  necessary  for  the  pro- 
duction and  transportation  of  oil  or  gas. 
The  first  party  shall  have  the  one-eighth  part 
of  all  oil  produced  and  saved  from  said  prem- 
ises, to  be  delivered  in  the  pipe  line  which 
second  party  may  connect  all  wells,  namely: 
All  that  certain  lot  of  land  situated  in  the 
township  of  Cheater,  county  of  Wells,  in  the 
state  of  Indiana,  described  as  follows,  to  wit: 
The  northeast  quarter  of  the  southeast  quar- 
ter of  section  four,  Chester  township,  con- 
taining 89  acres,  more  or  less.  To  have  and 
to  hold  the  above  premises  in  the  following 
conditions:  If  gas  only  is  found  in  sufficient 
quantities  to  transport,  second  party  agrees 
to  pay  first  party  at  the  rate  of  $100  per  an- 
num for  the  product  of  each  and  every  well 
so  transported,  and  the  first  party  to  have 
gas  free  of  cost  to  heat  all  stoves,  and  light 
aU  Jets  in  dwelling  house ;  second  party  shall 
bury  all  oil  and  gas  lines  where  likely  to 
interfere  with  cultivation,  otherwise  not,  and 
pay  all  damages  done  growing  crops.  In 
case  no  well  is  completed  within  thirty  days 
from  this  date  then  this  grant  shall  become 
null  and  void,  unless  second  party  shaU 
thereafter  pay  at  the  rate  of  ten  dollars  for 
each  month  such  completion  is  delayed.    A 

deposit  to  the  credit  of  first  party  in 

Bank,  in  will  be  good  and  sufllclent 

payment  for  any  money  falling  due  on  this 
grant  The  second  party  shall  have  the 
right  free  of  charge,  to  use  snfllclent  gas, 
oil  and  water,  to  run  all  machinery  for 
operating  said  wells,  also  the  right  to  remove 
all  property  at  any  time;  there  is  to  be  a 
second  well  drlUed  in  30  days  from  this  date, 
or  pay  the  monthly-  rental,  and  a  third  well 
in  thirty  days  from  the  completion  of  the 
second  well  or  pay  the  monthly  rental  in  ad- 
vance, and  fourth  well  in  sixty  days  from 
completion  of  third  well  or  pay  the  monthly 


rental  in  advance,  and  fifth  well  In  sixty  day* 
from  the  completion  of  fourth  well  or  forfeit 
the  undrllled  parts;  each  well  is  to  hold 
eight  acres.  It  is  understood  between  the 
parties  to  this  agreement  that  all  conditions 
between  the  parties  hereto  shall  extend  to 
their  heir,  executors,  successors  and  assigns. 
In  witness  whereof,  the  parties  hereto  have 
hereunto  set  their  bands  and  seals  this  3rd 
day  of  Jan.,  1002." 

Appellants  maintain  that  the  demurrer 
should  have  been  sustained  because  the  lease 
is  so  indefinite  and  uncertain  that  the  Inten- 
tion of  the  parties  cannot  be  determined; 
that  the  intention  of  the  parties  is  imma- 
terial, unless  the  same  can  be  ascertained 
from  the  terms  of  the  lease.  The  complaint 
alleges  that  when  the  lease  in  suit  was  exe- 
cuted there  was  a  producing  oil  well  on  the 
land,  and  that  reference  in  the  lease  to  the 
drilling  of  a  second  well  was  understood  by 
the  parties  to  mean  that  the  well  already 
drilled  should  be  regarded  as  the  first  well 
on  the  premises. 

[1]  The  rule  that  a  formal  written  con- 
tract which  appears  on  its  face  to  be  com- 
plete, cannot  be  enlarged,  modified  or  con- 
tradicted by  parol  evidence,  is  abundantly 
settled,  but  it  is  equally  well  settled  that 
when  the  terms  employed  are  susceptible 
of  more  than  one  meaning,  it  Is  the  duty 
of  the  court  not  only  to  regard  the  words 
within  the  four  comers  of  the  instrument 
but  also  to  inform  itself  of  the  circumstances 
which  surrounded  .the  parties  at  the  time, 
so  as  to  interpret  the  language  employed 
from  the  standpoint  which  the  parties  oc- 
cupied when  they  executed  the  contract 
Cravens  v.  Eagle  Cotton  Mills  Co.  (1889)  120 
Ind.  6,  21  N.  E.  981,  16  Am.  St  Rep.  298, 
and  cases  cited;  Dreyer  v.  Hart  (1897)  147 
Ind.  604,  47  N.  B.  174;  Pate  t,  French 
(1890)  122  Ind.  10,  28  N.  E.  673. 

[J]  That  construction  of  a  written  Instru- 
ment will  be  adopted,  if  possible,  which  will 
make  it  effectual,  rather  than  ineffectual, 
and  reasonable  and  Just  rather  than  the  op- 
posite. Lyles  V.  Lesher  (1886)  108  Ind.  382, 
9  N.  E.  365 ;  Relssner  v.  Oxley  (1881)  80  Ind. 
580;  17  Am.  &  Eng.  Ency.  Law,  18;  Cra- 
vens T.  Eagle  Cotton  Mills  Co.,  supra.  The 
complaint  stated  a  cause  of  action. 

[3]  After  the  cause  was  at  issue  and  be- 
fore the  trial  thereof,  George  Grey,  one  of 
the  plaintiffs,  died,  and  Calvin  S.  Penrod,  his 
administrator,  was,  by  order  of  the  trial 
court  substituted  as  a  party  plaintiff.  Ap- 
pellants afterwards  filed  a  verified  motion, 
in  which  it  was  averred  that  the  deceased, 
George  Grey,  left  surviving  him  two  minor 
children,  who  had  no  legal  guardian,  and 
praying  that  the  proceedings  in  the  cause  be 
stayed  until  a  legal  representative  for  the 
minor  children  shall  have  been  appointed  and 
been  made  a  party  to  the  action.  This  mo- 
tion was  overruled,  and  defendants  excepted 
and  have  assigned  this  action  of  the  trial 
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conrt  as  error.  The  court  did  not  err.  This 
proceeding  related  to  personal  property  and 
the  heirs  of  the  decedent  would  not  have 
(teen  properly  substituted  as  parties  plaintiff. 

[4]  On  the  day  set  for  the  trial,  appel- 
lants appeared  and  objected  to  proceeding 
with  the  trial  "nntll  a  proper  amended  com- 
plaint or  supplemental  complaint  had  been 
filed  by  the  plaintiffs'  making  said  Penrod, 
administrator  of  the  estate  of  said  Qeorge 
Grey,  deceased,  a  proper  party  plaintlft  In 
said  cause."  This  objection  was  overruled 
and  exception  given  plaintiffs.  This  action 
of  the  circuit  court  Is  claimed  to  be  errone- 
ous. The  complaint  was  filed  by  George 
Grey,  Mary  C.  Fetters,  and  Elizabeth  Grey, 
plaintiffs,  on  October  15,  1907;  George  Grey 
died'  December  23,  1907,  after  the  cause  was 
at  issue.  On  May  15,  1908,  Calvin  S.  Penrod 
was  appointed,  and  qualified  as  administra- 
tor of  the  estate  of  George  Grey;  on  the 
same  day,  on  verbal  motion  of  plaintlfCs'  at- 
torneys, Penrod  as  administrator  was  by  or- 
der of  court  substituted  as  a  party  plaintiff 
for  decedent.  There  was  no  objection  by 
plaintiffs  to  this  action  of  the  court  No 
amended  or  supplemental  complaint  was 
filed. 

While  the  better  practice,  in  case  of  the 
death  of  a  party,  is  to  file  a  siipplemental 
complaint,  alleging  the  fact,  and  the  qualifi- 
cation of  his  personal  representative,  and 
praying  for  the  substitution  of  the  personal 
representative,  we  fail  to  see  wherein  de- 
fendants were  harmed.  They  did  not  seek 
to  controvert  the  fact  of  the  death  of  dece- 
dent, or  the  fact  that  a  personal  represen- 
tative had  qualified;  they  did  not  seek  to 
reopen  the  issues.  If  appellants  were  en- 
deavoring to  secure  anything  else  than  de- 
lay in  the  trial  of  the  cause,  the  record  does 
not  disclose  it. 

Bums  Stat  1908,  {  700,  provides  that  this 
court  shall  not  reverse  a  Judgment  for  any 
defect  in  form  or  imperfection  contained  in 
the  record  which  by  law  might  be  amended 
in  the  court  below;  nor  shall  any  Judgment 
be  reversed  where  it  appears  to  the  court 
that  the  merits  of  the  cause  have  been  fair- 
ly determined  by  the  trial  court  This  stat- 
ute was  enacted  to  dispose  of  such  objec- 
tions as  is  here  raised.  The  lower  court  did 
not  err  in  its  action.  Bums  Stat  1908,  i  272 ; 
Trent  v.  Edmonds,  32  Ind.  App.  432,  70  N". 
B.  169;  Crary  v.  Kurtz,  132  Iowa,  105,  105 
N.  W.  590,  U9  Am.  St  Rep.  649;  White  v. 
Johnson,  27  On  282,  40  Pac.  611,  60  Am. 
St  Rep.  726,  and  note. 

[6]  The  next  contention  is  that  the  lease 
does  not  describe  or  Identify  any  land  In 
Wells  county  or  elsewhere,  and  therefore  Is 
not  enforceable.  There  is  no  merit  in  this 
claim.  No  particular  description  of  land  is 
necessary  in  a  rental  contract. 

There  is  no  error  in  the  record. 

Judgment  affirmed. 


(48  Ind.  A.  B) 

SHEIDD  T,  AMERICAN  CREDIT-INDEMNI- 

TX  CO.  OF  NEW  YORK. 

(No.  7,261.) 

(Ai^llate  Court  of  Indiana,   Division  Na  2. 

June  6,  1911.) 

1.  InSUBARCE   (J  539»)— -INSOLVEWCT  OF   Cus- 

TOMEBS — Time  for  Proofs  of  Loss. 

The  provision  in  a  policy  insuriag  a  mer- 
chant against  any  loss,  over  and  above  a  cer- 
tain per  cent,  of  insured's  sales,  throBgh  insol- 
vency of  his  customers,  that  insnred  shall  make 
a  final  statement  of  claim  for  such  excess  loss, 
to  be  In  the  possession  of  the  insurer  within  30 
days  after  the  expiration  of  the  policy,  and  ex- 
pressly declaring  that  otherwise  there  shall  be 
no  liability  under  the  policy,  being  plain  and 
unambiguous,  and  consistent  with  the  other 
parts  of  the  policy,  is  binding,  in  the  absence  of 
waiver. 

rE5d.  Note.— For  other  cases,  see  Insiiranoe, 
Cent  Dig.  H  1328-1336;   Dec  Dig.  g  539.*] 

2.  INBUBARCE  (g  558*)— PROOFS  OF  LlOSS— TiKX 

— "Waivbr"of  Provisions. 

Waiver  being  an  intentional  relingnisbment 
of  a  known  ri^at,  or  conduct  warranting  an  in- 
ference of  relinqaiBhment  thereof— an  election 
by  one  to  dispense  with  somettiing  of  value  or 
to  forego  some  advantage  he  might  have  taken 
or  insisted  on — the  provision  of  a  policy,  insur- 
ing against  losses  by  insolvency  of  msured's  cus- 
tomers, relating  to  time  for  proof  of  loss,  was 
not  waived  by  the  fact  that  in  case  of  prior 
policies  of  insurer,  an  authorized  agent  of  in- 
surer had  each  year,  and  within  30  days  after 
expiration  of  each  policy,  come  to  insured,  and 
prescribed  the  manner  In  which  bis  claim  against 
insurer  should  be  made  out ;  such  acts  not  hav- 
ing been  snlwequent  to  and  with  respect  to  the 
last  contract. 

[Ed.  Note.— For  other  cases,  see  Insurancei 
Cent  Dig.  SS  1382-1390;   Dec.  Dig.  g  558.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8.  pp.  7375-73S1;   vol.  8,  pp.  7831,  7832.] 

3.  Customs  and  Usages  (g  17*)— Exclusiojt 
BY  Terms  of  Contract. 

Proof  of  a  custom  may  not  be  given  wlien 
in  direct  conflict  with  the  terms  of  a  contract 
sought  to  be  avoided. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  «  34;  Dec.  Dig.  g  17;*  Evi- 
dence, Cent  Dig.  §g  1945-1952.] 

4.  INSOBANCE  (§  558*)— Policies— Pbovisioss 
FOR  Final  Statement. 

Under  the  provision  of  a  policy  insuring 
against  losses  by  insolvency  of  insured's  cus- 
tomeiB,  in  excess  of  a  certain  per  cent  of  in- 
sured's sales,  that  in  order  to  make  insurer  lia- 
ble insured  shall  make  a  final  statement  of 
claim  for  such  loss,  in  the  manner  prescribed  by 
insurer,  on  blanks  to  be  furnished  on  applica- 
tion, which  statement  shall  be  in  insurers  pos- 
session within  30  days  after  expiration  of  the 
policy,  insurer  is  not  required  to  prescribe  the 
manner  of  making  the  statement  prior  to  any 
application  by  insured  for  blanks. 

fHM.  Note.— For  otbpr  cases,  see  Insurance, 
Cent  Dig.  gg  138^1390;   Dec.  Dig.  g  658.*] 

5.  INSUBANCB     (g     536*)- Policies— CoMPU- 
ANCE  WITH  Provisions. 

Compliance  with  the  provision  of  a  policy 
insuring  one  against  losses  by  insolvency  of  cus- 
tomers, in  excess  of  a  certain  per  cent  of  the 
total  sales  of  insured  during  the  term  of  the 
policy,  that  insured  shall  within  20  days  after 
receivmg  information  of  the  insolvency  of  any 
customer  give  insurer  notice  thereof,  does  not 
take  the  place  of  compliance  with  the  provision 
that,  in  case  of  any  claim  for  such  an  excess 
loss,  insured   shall  make  a   final  statement  of 
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dafm,  tn  tM  in  insnrer'R  hands  within  30  daya 
after  expiration  of  the  policy;  as  in  the  absence 
of  such  finai  statement  insurer  cannot  know 
whether  there  is  any  excess  loss. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1323;   Dec.  Dig.  |  536.*] 

Appeal  from  Superior  Court,  Marion  Oonn- 
ty;  Vinson  Carter,  Judge. 

Action  by  Edwin  H.  Shedd,  recelrer  of  tbe 
Gem  Garment  Company,  against  the  Amer- 
ican Credit-Indemnity  Ck>mpany  of  New  York. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

Charles  R.  Wlllson  and  Romney  L.  Wilson, 
for  appellant.  Brown  &  Eepperly,  for  ap- 
pellee. 

ADAMS,  J.  This  action  was  Instituted  by 
the  Gem  Garment  Company  against  the  ap- 
pellee on  an  Insurance  policy  or  indemnity 
bond,  by  the  terms  of  which  aald  Gem  Gar- 
ment Company  claimed  there  was  due  It  tbe 
sum  of  $2,392.95,  net  losses  suffered  on  ac^ 
count  of  the  Insolvency  of  certain  of  Its  cus- 
tomers. The  Gem  Garment  Company,  since 
submission,  passed  Into  the  hands  of  a  recely- 
er,  and  Edwin  H.  Shedd,  receiver  of  the  Gem 
Garment  Company,  was,  by  order  of  the 
court,  substituted  as  appellant  herein. 

The  amended  complaint  Is  in  one  para- 
graph, and  alleges  that  the  Gem  Garment 
Company  (designated  herein  as  the  appellant) 
Is.  an  Indiana  corporation,  with  its  chief 
place  of  business  in  the  dty  of  Indianapolis; 
that  tbe  appellee  is  a  New  York  corporation, 
doing  business  in  the  state  of  Indiana,  in  ac- 
cordance with  the  laws  regulating  foreign 
Insurance  companies,  and  engaged  in  writing 
credit  insurance ;  that  on  tbe  6th  day  of  De- 
cember, 1906,  in  consideration  of  $300  premi- 
um paid  by  the  appellant,  the  appellee  execut- 
ed and  delivered  to  appellant  a  policy  of  in- 
surance, which  guaranteed  the  appellant 
a^inst  certain  actual  losses  which  might  be 
sustained  on  account  of  the  insolvency  of  its 
customers,  for  one  year  from  February  1, 
1907,  a  copy  of  such  policy  being  attached  to 
and  made  a  part  of  the  complaint;  that  dur- 
ing the  term  of  the  policy,  appellant  suffered 
a  large  loss  on  account  of  the  Insolvency  of 
certain  of  its  customers,  setting  out  the  same 
in  detail,  and  aggregating  the  amount  of  the 
demand.  The  complaint  further  avers  that 
appellant  has  performed  all  of  the  terms  and 
conditions  of  said  policy  on  its  part  to  t>e 
performed,  except  as  provided  in  clause  6 
of  said  policy,  which  la  as  follows :  "(5)  Final 
Settlement  of  Claim.  If  any  claim  for  excess 
loss  la  made  under  this  bond,  a  final  settle- 
ment of  the  ''kilm,  duly  sworn  to,  shall  be 
made  by  the  indemnified  on  the  manner  pre- 
scribed by  this  company,  and  ni>on  blank 
forms  which  will  be  famished  npon  appli- 
cation, and  such  final  statement  most  be  re- 
ceived by  this  company  at  its  office,  Broad- 
way and  Locust  streets,  St  Lonis,  Mo.,  with- 


in thirty  days  after  the  expiration  of  this 
bond;  otherwise  there  shall- be  no  liability 
under  this  bond.  The  adjustment  shall  be 
had  within  sixty  days,  after  the  receipt  by 
this  company  of  snch  final  statement,  and 
the- amount  ascertained  to  be  dne  on  covered 
proved  losses  shall  at  once  become  payable." 
The  complaint  then  avers  that  during  the 
term  of  the  policy,  app^ant  had,  in  compU< 
ance  with  the  provisions  thereof,  notified  the 
appellee  on  the  blanks  furnished  by  it,  of 
the  insolvency  of  each  of  its  debtors,  and  of 
the  amoant  which  each  owed  appellant  and 
that  at  the  expiration  of  said  policy,  appd- 
lee  had  full  notice  of  the  losses  so  sustained 
by  appellant;  that  appellant  for  a  number 
of  years  prior  to  the  execution  of  the  policy 
sued  on,  had  written  credit  indemnity  Insur- 
ance for  appellant,  and  during  snch  years,  the 
appellee  always,  within  80  days  from  the  ex- 
piration of  each  of  said  policies,  by  an  author- 
ised agent  came  to  appellant  and  prescribed 
the  manner  in  which  the  appellant  should 
make  out  its  claims  under  such  poUdea  for  the 
year  then  expired.  The  complaint  also  avera 
that  after  tbe  execution  of  the  policy  in  suit, 
appellant,  relying  npon  the  terms  of  aald 
clause  6,  and  of  the  custom  of  appellee  In 
prescribing  the  manner  of  making  final  state- 
ment, expected  to  receive  Instructions  from 
appellee  for  making  out  its  final  statement  of 
claim  as  provided  in  said  danse,  and  delayed 
preparing  such  statement  until  It  should  re- 
ceive such  instroctions;  that  appellee  did  not 
communicate  with  appellant,  nor  give  any 
instructions,  nor  isescribe  any  manner  In 
which  appellant  should  make  such  statement 
of  claim,  although  appellee  knew  that  appel- 
lant had  sustained  lossea  covered  by  said 
policy;  that  because  of  such  failure  to  pre- 
scribe the  manner  of  making  final  statement, 
and.  relying  upon  the  terms  of  said  clause  5 
that  appellee  would  so  prescribe  the  manner 
of  making  snch  statement  of  claim,  the  ap- 
pellant did  not  make  ont  such  statement 
during  the  30  days  as  provided  in  aald  clause 
5.  It  la  further  averred  in  tbe  complaint 
that  appellant.  In  expectation  ot  hearing 
from  appellee,  delayed  taking  any  steps  In 
making  out  its  said  claim,  until  9  weeks  aft- 
er the  expiration  of  the  policy;  that  appel- 
lant th«i  wrote  to  the  appellee  in  regard  to 
the  same,  but  received  no  answer;  that  8 
days  later  it  wrote  again,  and  10  days  later 
received  from  appellee  a  letter,  wherein  ap- 
pellee denied  its  liability  under  said  policy, 
for  the  reason  that  appellant  had  not  filed 
ita  final  statement  of  claim  within  the  time 
provided  for  in  said  policy.  The  bond, 
which  is  set  out  and  made  a  part  of  the  com- 
plaint, provides  that  an  initial  loss  shall  be 
borne  by  the  indemnified,  and  shall  be  eight- 
tenths  of  1  per  cent  of  the  total  amount  of 
gross  sales  made  by  indemnified  during  the 
term  of  the  bond,  but  said  percentage  shall 
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be  computed  on  sales  of  not  less  than  9200,- 
000,  and  said  Initial  loss  shall  be  deducted 
from  the  aggregate  amount  of  tbe  net  cov- 
ered, proved  losses,  ascertained  In  tbe  adjust- 
ment. 

The  policy  or  bond  Is  made  sidiject  to  a 
number  of  other  provisions.  The  first  defines 
the  class  of  debtors  who  shall  be  deemed 
to  be  insolvent  for  the  purposes  of  the  i>ond; 
the  second  relates  to  tbe  credit  ratings  of 
sudi  Insolvent  debtors,  and  limits  the  recov- 
ery to  a  certain  per  cent  of  the  gross  loss. 
Clause  S  Is  as  follows:  "Notification  of  In- 
solvency. Nottflcatlon  of  each  insolvency  un- 
der this  bond  must  be  given  by  the  Indemni- 
fied to  this  company  on  blanks  supplied  by 
this  company  for  that  purpose,  and  must  be 
received  by  this  company  at  its  office  Broad- 
way and  Locust  streets,  St  Louis,  Mo.,  dur- 
ing the  term  of  this  bond,  and  within  twenty 
days  after  the  indenmlfied  has  received  first 
information  of  the  insolvency  of  the  debtor; 
otherwise  the  loss  shall  not  be  included  in 
the  adjustment    •    •    •  •• 

Clause  4  requires  the  indemnified  to  use 
diligence  in  procuring  the  largest  possible 
amounts  from  insolvents.  Clause  6  relates 
to  the  amount  to  be  deducted  in  the  adjust- 
ment from  each  gross  loss.  Other  provisions 
in  the  policy  provide  in  detail  the  manner  of 
handling  insolvent  estates,  but  do  not  affect 
the  question  presented  by  this  appeal. 

The  appellee  demurred  to  the  amended 
complaint  for  the  reason  that  the  same  did 
not  state  facts  sufficient  to  constitute  a 
caume  of  action,  which  demurrer  was  sus- 
tained by  the  court  Appellant  electing  to 
abide  by  Its  amended  complaint  and  excep- 
tion to  the  ruling  of  the  court  In  sustaining 
the  demurrer  thereto,  final  judgment  was 
rendered  in  favor  of  appellee.  The  appellant 
has  assigned  as  error  the  sustaining  of  ap- 
pellee's demurrer  to  the  amended  complaint 
and  this  constitutes  the  only  question  pre- 
sented by  the  record  and  briefs. 

It  will  be  noted  that  the  complaint  admits 
a  failure  on  the  part  of  appellant  to  make 
out  a  final  statement  of  its  claim  for  excess 
loss  within  30  days  after  the  expiration  of 
the  bond,  as  provided  in  clause  5.  Failure  to 
make  the  statement,  as  required  by  the  con- 
tract would  defeat  a  recovery  in  this  case, 
and  the  complaint,  disclosing  such  failure, 
would  be  bad  on  demurrer,  unless  the  other 
facts  averred  therein  are  sufficient  to  con- 
stitute a  waiver  of  this  provision  in  the  bond. 

[1]  The  contract  required  the  appellant  to 
make  a  final  statement  of  claim  for  excess 
loss,  which  is  understood  to  mean  any  loss 
over  a  minimum  of  $1,600;  the  exact  amount 
to  be  determined  upon  the  entire  sales  made 
by  appellant  during  the  term  covered  by  the 
policy.  This  statement  was  to  be  in  the 
possession  of  the  appellee  within  30  days 
after  tbe  expiration  of  the  policy ;  otherwise 
there  would  be  no  liability.  This  provision 
In  the  policy  is  plain  and  unambiguous,  and 


it  is  binding  upon  fhe  parties.  unlesB  waived 
by  the  appellee  In  the  maimer  averred  In  the 
complaint. 

In  passing  upon  a  contract  of  this  general 
dass,  courts  will  construe  the  same  most 
strongly  against  the  'insurer,  and  will  In- 
dulge all  reasonable  presumptions  against  a 
forfeiture,  but  courts  wlU  not  make  a  new 
contract  for  the  parties;  and  in  this  case,  if 
the  contract  of  indemnity  sued  on  is  consistent 
in  all  its  parts,  free  from  uncertainty,  and 
there  has  been  no  waiver  and  no  fraud,  it  fol- 
lows that  the  rights  of  tbe  parties  must  be 
determined  according  to  the  terms  of  their 
written  agreement 

[2]  Waiver  has  been  defined  as  the  Inten- 
tional relinquishment  of  a  known  right  or 
such  conduct  as  warrants  an  Inference  of  re- 
linquishment of  such  right;  an  election  by 
one  to  dispense  with  something  of  value  or 
to  forego  some  advantage  he  might  have 
taken  or  Insisted  upon.  29  Am.  &  Ekig.  Enc. 
of  Law  (2d  Ed.)  1091;  Bucklen  v.  Johnson, 
19  Ind.  App.  406,  49  N.  E.  612;  Warren  v. 
Crane,  50  Mich.  301,  15  N.  W.  465;  Eraser  v. 
.Xtna  L.  Ins.  Co.,  114  Wis.  510,  90  N.  W.  476; 
Virginia  F.  &  M.  Ins.  Co.  v.  Aiken,  82  Ya. 
424. 

Mr.  Bishop,  In  his  work  on  Contracts  (sec- 
tion 792)  says :  "Waiver  is  where  one  in  pos- 
session of  any  right  whether  conferred  by 
law  or  by  contract  and  with  full  knowled^ 
of  a  material  fact,  does  or  forbears  the  doing 
of  something  inconsistent  with  the  existence 
of  the  right  or  of  his  Intention  to  rely  upon 
it  Thereupon,  he  is  said  to  have  waived  it 
and  he  is  precluded  from  claiming  anything 
by  reason  of  it  afterwards." 

Bleasured  by  these  definitions,  we  find 
nothing  in  the  complaint  establishing  directly 
or  inferentially  an  Intention  on  the  part  of 
appellee  to  waive  any  provision  in  the  con- 
tract It  is  true,  the  complaint  avers  that 
appellant  had  for  a  number  of  years  been  a 
policy  holder  in  appellee  company,  and  al- 
ways during  such  years,  and  within  30  days 
after  the  expiration  of  appellant's  policies, 
an  authorised  agent  of  appellee  came  to  ap- 
pellant and  prescribed  the  mannw  In  which 
its  claim  against  the  appellee  should  be  made 
out;  that  relying  upon  the  terms  of  clause 
5,  and  the  custom  of  the  appellee,  the  api>el- 
lant  delayed  taldng  steps  toward  making  out 
Its  final  statement  until  9  weeks  after  the 
expiration  of  the  poUcy  in  suit  If  the  pur- 
pose of  these  averments  is  to  establish  aa 
estoppel  or  a  constructive  waiver,  we  think 
it  fails,  for  the  reason  that  the  action  of  ap- 
pellee through  Its  ag^it  related,  not  to  tbe 
contract  In  suit  but  to  former  contracts  be- 
tween the  same  tmrtles.  It  is  elemental  that 
where  a  party  seeks  to  be  relieved  from  the 
obligations  of  a  contract  by  showing  a  waiv- 
er, either  express  or  constructive,  by  tlie 
other  party,  be  must  show  that  such  waiver 
was  exercised  with  reference  to  the  contract 
forming  the  basis  of  the  action,  and,  to  be 
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available,  tbe  acts  relied  upon  a«  constitut- 
ing the  waiver  must  be  subsequent  to  the 
written  contract,  and  liave  been  done  with 
Intent  to  waive  some  provision  of  the  c<m- 
tract.  United  Firemen's  Insurance  Co.  t. 
Thomas,  82  Fed.  406.  27  0.  O.  A.  42,  47  U  R. 
A.  450 ;  Havens  t.  Home  Insurance  Co.,  Ill 
Ind.  90,  94,  12  N.  B.  137,  60  Am.  Rep.  689; 
Walton  y.  Insurance  Co.,  116  N.  T.  817,  22 
N.  B.  443,  6  L.  R.  A.  677;  Franklin  Life  Ins. 
Oo.  v.  Sefton,  63  Ind.  380,  388. 

[3]  Nor  does  It  aid  the  appellant  to  ctaar^ 
acterlze  the  assistance  given  by  the  agent  of 
appellee.  In  making  out  final  statements  un- 
der former  contracts,  as  a  custom.  Proof  of 
a  custom  will  n,ot  be  heard,  when  in  direct 
conflict  with  the  express  terms  of  a  contract 
sought  to  be  avoided.  Atkinson  v.  Allen,  29 
Ind.  375;  Clem  v.  Martin,  34  Ind.  341; 
Franklin  Idfe  Insurance  Co.  t.  Sefton,  suitra. 

Moreover,  in  this  case,  the  custom  alleged 
was  with  reference  to  other  policies,  the  na- 
ture, terms,  and  obligations  of  which  are  not 
shown  in  the  complaint,  and  it  does  not  ap- 
pear that  the  agent  on  such  former  occasions 
did  not  come  in  response  to  an  application 
for  the  blank  forms  upon  which  the  final 
statement  is  required  to  be  made. 

It  appears  from  the  complaint  that  the  ap- 
pellant did  nothing  In  the  way  of  making  the 
proof  of  loss  as  required  until  five  weeks 
after  the  30  days  given  to  make  the  same 
had  passed.  By  clause  5  of  the  contract,  it 
was  provided  that  where  there  was  any  claim 
for  excess  loss,  the  final  statement  thereof 
should  be  made  by  the  indemnified  in  the 
manner  prescribed  by  the  company,  and  up- 
on the  blank  forms  which  the  company  would 
furnish  upon  application,  and  it  was  express- 
ly provided  that  no  liability  would  arise  in 
the  event  that  such  final  statement  was  not 
received  by  the  appellee  within  30  days  after 
the  expiration  of  the  policy. 

[4]  The  appellant  insists  that  under  the 
terms  of  the  provision  above  quoted,  it  was 
incumbent  upon  the  appellee  to  prescribe  the 
manner  of  making  the  final  statement,  and 
that  this  was  a  duty  enjoined  upon  appellee 
tinder  the  contract,  as  the  Initial  step  in  the 
settlemrait  We  do  not  so  read  the  clause 
herein  set  out  While  the  final  statement  is 
to  be  made  in  the  manner  prescribed  by  the 
company,  it  is  to  be  made  upon  the  blank 
forms  which  the  company  agrees  to  furnish 
ai>on  application.  Clearly  then,  as  the  first 
step,  the  Indemnified  must  apply  to  the  com- 
pany for  the  blank  forms,  for  no  final  state- 
ment could  be  made  except  upon  such  forms, 
and  there  was  no  obligation  upon  appellee  to 
furnish  forms,  except  upon  application.  In- 
deed, we  fail  to  understand  how  appellee 
could  have  any  notice  of  excess  loss  in  the 
absence  of  some  information  from  appellant 
at  the  expiration  of  the  policy,  to  the  effect 
.  that  such  a  loss  bad  been  sustained. 


[8]  It  Is,  however,  urged  by  appellant  that 
appellee,  at  the  expiration  of  the  year,  had 
full  notice  of  the  losses,  having  been  notified, 
as  provided  in  clause  3,  of  each  loss  within 
20  days  after  receiving  the  first  Information 
of  insolvency.  Manifestly,  clause  8  was  not 
Intended  to  supply  the  final  statement  con- 
templated by  clause  5,  but  was  Intended  to 
give  the  Indemnity  Company  notice  of  the 
gross  loss,  and  the  name  and  residence  of 
each  Insolvent  The  contract  in  this  case 
provides  that  an  initial  loss  of  eight-tenths 
.of  1  per  cent  of  the  entire  sales  made  during 
the  term  of  the  policy  Is  to  be  borne  by  the 
Indemnified,  and  this  Initial  loss  was  not  to 
be  less  than  $1,600,  the  actual  amount  to  be 
determined  upon  the  entire  sales  of  the 
year.  The  amount  of  such  sales  could  not  be 
ascertained  until  the  close  of  the  year.  The 
current  notices  of  insolvency  advised  the  ap- 
pellee of  the  amount  of  aj^jellant's  claim 
against  each  Insolvent,  but  to  assume  that 
the  loss  In  each  case  was  total  would  be 
wholly  unwarranted.  The  notice  contemplat- 
ed by  clause  8  was  not  Intended  to  furnish 
data  from  which  appellee  could  ascertain  the 
extent  of  Its  liability.  In  the  absence  of  the 
final  statement  the  appellee  could  not  know 
the  amount  of  the  Initial  loss,  or  that  the 
loss  for  which  It  was  liable  was  In  any  sum 
In  excess  of  the  Initial  loss.  The  agreement 
of  the  parties  provides  that  should  there  be 
any  claim  for  excess  loss,  a  final  statement 
thereof,  duly  sworn  to,  should  be  made  by 
the  Indemnified  in  the  manner  prescribed  by 
the  appellee,  and  upon  blank  forms  to  be 
furnished  upon  application.  While  it  Is  In- 
cumbent upon  appellee  to  prescribe  the  man- 
ner of  making  the  final  statement,  where  an 
excess  loss  is  claimed,  It  is  the  duty  of  appel- 
lant to  advise  appellee  of  such  claim,  and 
apply  for  the  forms  upon  which  to  make  the 
final  statement  The  complaint  fails  to  show 
that  this  requirement  was  waived,  and  the 
demurrer  was  properly  sustained. 

Judgment  affirmed. 

(48  Ind.  A.  SQ 
TOI/EDO,  ST.  L.  ft  W.  R.  CO.  t.  IiANDER. 

(No.  6,988.) 
(Appellate  0>urt  of  IndiaDa,  Division  No;  1. 

June  9,  1911.) 
L  Death  (|  67*)— Pu:adino  awd  Bvidenos 

— EJXISTBNCE  OF  BenEFICIABT. 

Since,  under  Bums'  Ann.  St.  1908,  |  285, 
providing  that  peiBOpal  representative  may 
maintain  an  action  for  wron^ul  death,  and 
that  the  damages  shall  inure  to  the  widow  and 
children'  and  next  of  kin,  the  complaint  must 
allege  the  existence  of  persons  to  whom  the 
damages  Inure,  the  existence  of  such  benefi- 
ciaries is  put  in  issue  by  the  general  denial. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  S  74;   Dec.  Dig.  i  57.*] 

2.  Pzj:AOino  (S  17*)— Dibectnesb— Recttals. 

Barns'  Ann.  St  1906,  S  343,  d.  2,  declaring 

that  a  complaint  shall  contain  a  statement  of 

the  facts  constituting  the  cause  of  action  in 
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plain-  and  concise  language,  without  lepetition, 
and  so  aB  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended,  does  not 
change  the  rule  requiring  material  tacts  to  be 
alleged  directly,  and  not  by  way  of  recital. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  i  38;  Dec  Dig.  i  17.*] 

3.  Appeal  and  Ebbob  (|  1170*)— Death  (S 
49*)— Technical  Eebobs — Complaint- Al- 
leoations  of  existence  and  intebest  of 
Beneficiabies. 

The  complaint  in  an  action  by  an  adminis- 
trator for  wrongful  death  of  his  decedent  alleg- 
ed that  the  decedent  died  intestate  leaving  sur- 
viving him  as  his  only  heirs'  at  law  and  next  of 
kin,  bis  widow,  and  infant  children.  Burns' 
Ann.  St  1906.  $  407,  provides  that  judgment 
shall  not  be  reversed  for  technical  errors. 
Held,  that  the  allegations  sufficiently  stated  the 
fact  that  the  decedent  left  a  widow  and  infant 
children. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  gg  4540-4545;  Dec.  Dig.  S 
1170;*  Death,  Cent  Dig.  i§  64r-66;  Dec.  Dig. 
8  49.*] 

4.  Death  (8  52*) — Pleadino  and  Bvidekoe 
—Loss  OB  Injubt  Resultino  fbok  Death. 

A  complaint  by  an  administrator  for  the 
wrongful  death  of  his  decedent,  which  alleges 
that  the  decedent  died  intestate  leaving  surviv- 
ing him  as  his  only  heirs  at  law  and  next  of 
kin  his  widow  and  infant  children,  and  that  he 
was  capable  of  and  was  earuiug  $5  per  day,  and 
that  the  action  was  prosecuted  for  the  lieoefit 
of  his  widow  and  infant  children,  who  had  suf- 
fered damages  iMcause  of  the  wrongful  death, 
sufficiently  alleges  facts  showing  a  cause  ot 
action  against  the  defendant  in  favor  of  the 
decedent  had  he  lived;  and  hence  facts  suffi- 
cient to  show  a  cause  of  action  for  the  benefit 
of  his  widow  and  infant  children,  since  Bums' 
Ann.  St.  1908,  8  285,  names  the  widow  and 
infant  children  as  persons  entitled  to  the  bene- 
fit of  any  recovery  tiad  in  such  action,  on  tbe 
theory  that  the  death  resulted  to  the  damage 
of  those  dependent  upon  him. 

[EM.  Note. — For  otlier  cases,  see  Death,  Cent. 
Dig.  f  69;  Dec.  Dig.  g  52.*] 

5.  Railroads  (g  352*)— Accident  at  Cboss- 
iNG — Genebal  Vehdict— Answeks  to  In- 
tebbooatobies — Consistency. 

In  an  action  by  an  administrator  for 
wrongful  death  of  his  decedent  at  a  railroad 
crossing,  answers  to  interrogatories  showing 
that  decedent  was  approaching  the  crossing  at 
the  rate  of  two  miles  per  hour,  and  that  he 
knew  he  was  approaching  the  crossing,  and 
was  familiar  with  it,  and  that  from  a  point  40 
feet  from  the  track  one  looking  east  could  have 
seen  an  approacbing  train  for  a  distance  of  406 
feet;  that  the  defendant's  train  approached  the 
crossing  at  a  speed  of  40  miles  per  hour,  and 
passed  over  the  crossing  at  30  miles  per  hour; 
that  tbe  noise  ot  escaping  steam  from  an  engine 
on  the  sidetrack  prevented  the  decedent  from 
hearing  the  whistle  sounded  for  the  station  just 
beyond  tbe  crossing— are  not  inconsistent  with 
a  general  verdict  for  ^aintiff. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1216:    Dec.  Dig.  {  352.*] 

6.  Railsoads  (5  324*)— Opebation  —  Cboss- 
iNGS— Care  in  Going  on  ob  Neab. Tracks. 

A  person  who  is  in  possession  of  his  facul- 
ties must  use  them  as  an  ordinarily  careful 
and  cautious  person  to  avoid  injury  from  pass- 
ing trains  at  highway  crossings. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8  1020;  Dec  Dig.  |  324.*] 

7.  Railboadb  (J  827*)— Opebattoit  — Oboss- 
IHQS— Duty  to  Look  and  Listen. 

It  is  the  dut^  of  one  approacbing  a  rail- 
road crossing  to  listen  and  look  both  ways  for 


approacbing  tralos  if  the  sanoundings  are  sncb 
as  to  permit  of  such  precautiona  before  at- 
tempting  to  cross  the  track. 

[Ed.   Note.— For   other  cases,   see  Railroads, 
Cent  Dig.  88  1043-1056;    Dec  Dig.  8  327.*] 

8.  Railroads  (8  330*)— Opebation  —  Cboss- 
iNGs— Reliance  on  Pbeoactions  on  Pabi 
OF  Railboad  Company. 

A  ^rsou  approaching  a  railroad  crossing 
has  a  nght  to  expect  that  the  railroad  company 
will  give  the  statutory  crossing  signals,  but 
the  company's  failure  will  not  abiolve  such  per- 
son from  the  exercise  of  care  commensurate 
with  the  danger  of  which  he  is  t>ound  to  talce 
notice  by  reason  of  the  fact  that  it  is  a  railroad 
crossing. 

[Ed.   Note.— For  other  cases,   see   Railroads, 
Cent  Dig.  88  1071-1074;  Dec  Dig.  8  330.*] 

9.  Railboads  (8  313*)— Gbossinos— Signals 
FBQM  Trains. 

The  failure  of  a  railroad  company  to  give 
the  statutory  signal  on  approaching  a  crossing 
constitutes  negligence. 

[Ed.   Note — For   other  cases,   see  Railroada, 
Cent  Dig.  8  1002;   Dec  Dig.  g  313.*] 

10.  Railboads  (g  348*)— Accidents  at  Cross- 
inos  —  sufficienct  of  evidence  —  00n« 
tbibutoby  Negligence. 

Evidence  in  an  action  by  an  administrator 
for  the  wrongful  death  of  his  decedent  who  was 
killed  at  defendant's  railroad  crossing  held  aat- 
ficient  to  sustain  a  general  verdict  for  plaintiff. 
[Eld.  Note.— For  other  eases,  see  Railroads, 
Dec  Dig.  g  348.*] 

11.  Tbial  (g  296*)  —  Instbuctions  —  Oom- 
stbuction  of  Chabge  as  a  Whole. 

An  instruction  is  to  be  considered  with  oth- 
er instructions;  and,  if  the  instructions  clearly 
and  explicitly  inform  the  jury  as  to  the  law 
referred  to  in  a  particular  instruction,  error  in 
that  instruction  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  gg  705-713;   Dec.  Dig.  g  296.*] 

12.  Negligence  (g  141*)— Instbdction— OoR- 
tbibutoby  Negligence. 

An  instruction  in  an  action  by  an  admin- 
istrator for  the  wrongful  death  of  his  decedent 
authorizing  a  recovery  unless  decedent  con- 
tributed "materially"  and  directly  to  bis  death, 
is  not  erroneous. 

[Ed.  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  gg  382-399;    Dec  Dig.  §  141.*] 

13.  Coubts  (g  91*)— Rulings  of  Decision- 
Decision  of  Highest  Appellate  Court. 

The  decisions  of  the  Supreme  Court  are 
ruling  precedents  In  the  Appellate  Court  and- 
cannot  ne  contravened  by  it 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  i  325;   Dec.  Dig.  g  91.*] 

14.  Appeal  and  Error  (g  1064*)— Habmlkss 
Ebbob— iNSTBucrioNS. 

An  instruction  in  an  action  by  an  admia- 
istrator  for  wrongful  death  of  his  decedent  up- 
on defendant's  railroad  crossing,  which  refers 
to  the  statutory  penalty  with  reference  to  en- 
gineers at  railroad  crossings,  which  feature  of 
the  instruction  was  not  afterwards  referred  to 
or  emphasized,  and  where  the  record  did  not 
indicate  that  it  in  an^  manner  influenced  the 
jury  as  against  the  defendant,  is  harmless. 

[Ed.  Note. — For  other  cases,  see  Api>eal  and 
Error,  Dec  Dig.  g  1064.*] 

15.  Tbial    (g    296*)  — Instbuotions  — Ebbob 

OURED    BY    OtHEB    IkSTBUCTTON. 

An  instruction  in  an  action  by  an  adminis- 
trator for  the  wrongful  death  of  his  decedent 
upon  defendant's  railroad  crossing,  leaving  the 
jury  to  assess  plaintiff's  damages  at  such  sum 
as  they  might  believe  he  ought  to  recover,  not 
exceeding  $10,000,  taken  in  connecticMi  with  an- 
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other  instniction  limitioe  the  plaintiff's  recov- 
tTj  to  the  evidence  In  the  case,  in  the  absence 
of  a  more  specific  inatruction,  ia  not  leveisible 
eiTor. 

Wd.  Note.— EVir  other  cases,  see  Trial,  Cent 
Dig.  K  705-713;   Dec  Dig.  i  296.*] 
16.  Trial  (g  260*)— Iwst»uctioii»— iNsrauc- 

iioN  Albeadt  Given. 

The  refusal  of  an  Instmction  upon  a  part 
of  the  ease  fully  covered  by  the  instructions 
fiven  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  851;  Dec.  Dig.  g  260.*] 

Appeal  from  Circuit  Court,  Miami  Coun- 
ty;  Job.  N.  Tlllett,  Judge. 

Action  by  Thomas  Lander,  administrator, 
against  the  Toledo,  St.  Louis  Se  Western  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  appeals.     Affirmed; 

Guenther  &  Clark,  Clarence  Brown,  Ctiarles 
A.  Schmettau,  and  Robert  J.  Loveland,  for 
appellant.  St  John,  Charles  &  Oemmill,  An- 
trim &  McClintic,  and  Thomas  B.  Dlcken,  for 
appellee. 

BITERS,  J.  This  was  an  action  by  ap- 
pellee against  appellant  to  recover  damages 
for  the  alleged  negligent  killing  of  Harry  E. 
Lander  at  a  grade  crossing  in  the  town  of 
Van  Buren.  Trial  by  Jury,  general  verdict, 
and  Judgment  in  favor  of  appellee.  The 
Jury  with  their  general  verdict  returned  an- 
swers to  86  Interrogatories,  on  which  the  ap- 
pellant moved  for  Judgment  in  its  favor. 

The  errors  assigned  and  presented  call  in 
question  the  action  of  the  court  in  overrul- 
ing a  demurrer,  for  want  of  facts  to  the  first 
paragraph  of  the  complaint,  and  in  overrul- 
ing appellant's  motion  for  Judgment  on  the 
answers  of  the  Jury  to  the  interrogatories, 
and  its  motion  for  a  new  trial.  The  objec- 
tions lodged  against  the  first  are  alike  ap- 
plicable to  the  second  paragraph  of  the  com- 
plaint The  brief  of  appellant,  omitting  the 
caption,  sets  out  a  copy  of  the  first  para- 
graph of  the  complaint  but  makes  no  mention 
of  the  second  paragraph.  The  objections 
nrged  against  the  first  paragraph  are  that 
It  does  not  positively  allege  in  traversable 
form  (1)  that  the  decedent  left  surviving  him 
a  widow,  cliildren,  or  nest  of  kin;  (2)  that 
It  Is  not  alleged  that  the  beneficiaries  were 
Injured  by  reason  of  the  acts  of  negligence 
charged;  (3)  that  if  damages  to  the  bene- 
ficinries  are  alleged,  it  does  not  connect  the 
damages  with  the  negligent  acts  of  which 
complaint  is  made.  We  shall  hereafter  re- 
fer to  this  paragraph  as  the  complaint 

[11  It  is  tne  the  complaint  must  allege 
the  existence  of  persons  to  whom  under  the 
statute  the  damages  inure.  Section  285, 
Bums'  1908.  It  is  one  of  the  issuable  facts 
to  be  proved,  and  is  put  in  issue  by  the  gen- 
eral denial.  Chicago  &  Brie  R.  Co.  t.  La 
Porte.  33  Ind.  App.  691.  71  N.  B.  166.  The 
complaint  in  question  states:  "That  the  said 
Harry  B.  Lander  died  Intestate,  leaving  sur- 


viving him  as  his  only  heirs  at  law  and 
next  of  kin  Cora  iLander,  his  widow,  and 
Vera  Lander  and  Lndle  Lander,  lila  Infant 
children." 

[I,  3]  Our  Code  of  dvU  Procedure  (sec 
tion  343,  Bums  1908,  cL  2)  provides  that  a 
complaint  shall  contain  "a  statement  of  the 
facts  constituting  the  cause  of  action.  In 
plain  and  concise  language,  without  repeti- 
tion, and  In  such  manner  as  to  enable  a 
person  of  common  understanding  to  know 
what  Is  intended."  While  this  provision  of 
our  Code  does  not  change  the  rule  requiring 
material  facts  to  be  alleged  directly,  and  not 
by  way  of  recital,  yet  it  would  be  exceeding- 
ly technical  to  hold  that  the  quoted  allega- 
tion of  the  complaint  stated  only  by  way  of 
recital  the  fact  that  the  decedent  left  a  wid- 
ow and  two  infant  children.  The  allegation 
states  more  than  one  fact,  but  in  plain  and 
concise  language.  It  might  technically  be 
subject  to  criticism,  but  not  for  any  omis- 
sion or  defect  which  could  have  affected  the 
substantial  rights  of  appellant  The  objec- 
tion is  not  well  taken.  Section  407,  Bums 
1908;  Louisville,  etc..  By.  Co.  v.  Kendall, 
138  Ind.  313,  36  N.  B.  415;  Chicago  &  Erl* 
R.  Co.  ▼.  La  Porte,  supra. 

[4]  As  to  the  second  and  third  objections, 
appellant  in  support  thereof  has  cited  a  num- 
ber of  cases  defining  actionable  negligence 
as  the  point  in  those  cases  affirming  the 
asserted  weakness  in  the  complaint  before 
us.  There  is  no  contention  that  the  com- 
plaint fails  to  charge  negligence  on  the  part 
of  the  appellant,  or  that  such  negligence  was 
the  proximate  cause  of  the  death  of  Harry 
B.  Lander.  Following  these  allegations,  the 
age  of  Lender  at  the  time  of  the  accident 
is  shown,  that  he  was  a  healthy,  able-bodied 
man,  and  capable  of  and  was  earning  $5  per 
day.  It  Is  also  stated  that  the  action  Is  pros- 
ecuted for  the  benefit  of  his  said  widow  and 
Infant  children,  who  have  suffered  damages 
because  of  the  death  of  said  Lander  In  the 
sum  of  $10,000,  etc.  The  complaint  states 
facts  showing  a  cause  of  action  against  ap- 
pelant, and  In  favor  of  Lander,  had  be 
lived,  but  as  he  died  from  the  effect  of  in- 
juries received  because  of  the  negligence  of 
the  appellant  the  action  which  he  might 
have  maintained  survived  to  his  personal 
representative.  Therefore,  if  the  complaint 
was  sufficient  to  $how  that  it  was  appellant's 
failure  to  perform  a  duty  it  owed  to  the 
decedent  that  proximately  caused  his  death, 
the  law  steps  In  and  names  his  widow  and 
children,  who,  under  the  showing  made  In 
the  complaint,  are  his  beneficiaries  and  enti- 
tled to  the  benefit  of  any  recovery  had  in 
such  action,  on  the  theory  that  the  death  of 
the  decedent  caused  in  the  manner  and 
form  set  forth  In  the  complaint  as  a  natural 
sequence,  resulted  to  the  damage  of  those 
dependent  upon  him;  they  l>eing  within  the 
class  named  in  the  statute.    Section  285,  sa- 
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pra;  Clore  r.  Melntlre,  Adm'r,  120  Ind.  262, 
22  N.  E.  128;  Korrady  v.  Lake  Shore,  etc., 
R.  Co.,  131  Ind.  261,  29  N.  E.  1069. 

[5]  Claim  is  made  that  the  facts  found  by 
the  Jury  in  answer  to  Interrogatories  con- 
clusively show  that  the  decedent's  negligence 
contributed  to  his  injury  and  death.  The 
general  verdict  is  a  finding  of  actionable  neg- 
ligence on  the  part  of  appellant,  and  that 
the  decedent  was  free  from  contributory  neg- 
ligence. The  facts  which  are  said  to  be  in 
irreconcilable  conflict  with  the  general  ver- 
diet,  and  relied  on  to  support  the  charge  of 
contributory  negligence  on  the  part  of  de- 
cedent, may  be  stated  as  follows:  A  few  min- 
utes after  7  o'clock  on  the  morning  of  May 
29,  1905,  the  decedent,  while  riding  In  an 
open  buggy  or  buckboard  on  First  street, 
with  two  of  his  employes,  one  of  whom  was 
driving  the  horse  drawing  the  vehicle,  was 
killed  at  a  grade  crossing  in  a  collision  with 
one  of  appellant's  west-bound  passenger 
trains.  The  railroad  track  from  where  it 
crosses  First  street  eastward  makes  a  four- 
degree  curve  to  the  north.  North  of  the 
main  track,  also  crossing  First  street,  was  a 
side  track,  on  which,  east  of  said  crossing, 
stood  a  number  of  freight  cars.  At  the  west 
line  of  First  street,  and  on  the  south  side  of 
appellant's  main  track,  a  switch  track  con- 
nected, which  extended  west  On  this  switch 
track,  at  the  time  of  said  collision,  and  close 
to  said  crossing,  headed  east,  stood  one  of 
appellant's  locomotives,  from  which  escap- 
ing steam  was  making  a  loud  noise.  Main 
street  connected  with  First  street  427  feet 
south  of  said  crossing,  and  from  that  point 
north  to  the  crossing  a  view  of  the  railroad 
track  to  the  east,  or  of  cars  approaching 
from  the  east,  was  obstructed  by  buildings, 
and  could  not  be  seen  by  a  traveler  on  First 
street  south  of  the  crossing,  going  north,,  un- 
til a  point  about  40  feet  south  of  the  track 
was  reached,  from  which  point  on  the  morn- 
ing of  the  accident  one  looking  east  could 
have  seen  an  approaching  train  for  a  dis- 
tance of  496  feet,  at  a  point  30  feet  from  the 
crossing  455  feet,  20  feet  from  the  crossing, 
412  feet,  and  10  feet  south  of  the  crossing, 
864  feet  The  decedent  approached  the 
crossing  traveling  at  the  rate  of  2  miles 
per  hour,  and  from  a  distance  of  700  feet 
appellant's  train  approached  the  crossing  at 
an  average  speed  of  40  mfles  per  hour,  ac- 
tually passing  over  the  crossing  at  about 
30  miles  per  hour.  The  engineer,  as  soon 
as  he  saw  the  decedent's  perilous  positlpn, 
attempted  to  check  the  speed  of  the  train, 
J>ut  not  in  time  to  stop  the  engine  before  the 
accident  An  instant  before  the  collision,  the 
decedent  was  heard  to  say  "Look  out!"  the 
horse  was  turned  to  the  left  and  the  acci- 
dent happened.  When  the  decedent  was  40 
and  30  feet  south  of  the  crossing,  the  train 
was  not  in  sight  The  whistle  on  the  engine 
was  sounded  for  Van  Buren  station,  but  it 
was  not  sounded  for  said  First  street  cross- 
ing, nor  was  it  sounded  for  the  road  cross- 


ing situated  about  one-balf  mile  east  of  First 
street  The  sounding  of  the  whistle  for  the 
station  could  not  have  been  heard  by  the  de- 
cedent because  of  the  buUdings  on  the  east 
side  of  First  street,  the  rattle  of  said  vehicle, 
and  the  noise  of  the  escaping  steam  from  the 
engine  on  the  side  track  west  of  First  street 
The  decedent  knew  he  was  approaching  the 
crossing  and  was  familiar  with  it  The 
train  was  scheduled  to  arrive  at  Van  Buren 
at  7:05  a.  m.,  but  was  from  10  to  16  minutes 
late.  These  facts  found  by  the  Jury  may  be 
readily  reconciled  with  the  general  verdict 
supported  by  all  intendments  which  might 
have  been  drawn  from  evidence  admitted 
within  the  Issues  of  the  causa  The  failure 
of  the  occupants  to  stop  the  horse  in  time 
to  have  averted  the  accident  might  have 
been  explained  so  as  to  clearly  warrant  the 
Jury  in  finding  the  decedent  free  from  con- 
tributory negligence.  If  this  was  done,  and 
for  the  purpose  of  this  motion  we  must  as- 
sume that  It  was,  then  the  court  committed 
no  error  in  overruling  it 

In  support  of  the  motion  for  a  new  trial, 
it  iB  insisted  that  the  verdict  Is  not  sustained 
by  Bufflcient  evidence,  and  that  the  court 
erred  in  giving  instructions  6^  8,  9,  and  18 
tendered  by  appellee,  and  in  refusing  to  give 
instructions  1  and  31  tendered  by  appellant 

[6]  Appellant  earnestly  contends  that  the 
evidence  in  this  case  brings  it  within  the  rule 
that  one  who  approaches  a  railroad  crossing 
with  which  he  is  familiar,  and  attempts  to 
cross  without  looking  and  listening  for  ap- 
proaching trains  where  it  is  possible  to  do 
so,  is  guilty  of  such  contributory  negligence 
as  to  preclude  him  from  a  recovery  if  he  is 
injured.  We  have  no  fault  to  find  with  this 
rule,  foe  every  person  who  is  in  possession  of 
all  his  faculties  must  use  them  as  an  ordi- 
narily careful  and  cautious  person  to  avoid 
injury  from  passing  trains  at  highway 
crossings.  Lowden  v.  Pennsylvania  Co.,  41 
Ind.  App.  614.  82  N.  E.  941. 

[7]  It  Is  bis  duty  to  listen  and  look  both 
ways  for  approaching  trains.  If  the  sur- 
roundings are  such  as  to  permit  of  such  pre- 
cautions, before  attempting  to  cross  the 
track.  Mann  t.  Belt,  etc,  Co.,  128  Ind.  138, 
26  N.  E.  819 ;  Ohio,  etc,  R.  Co.  t.  Hill,  U7 
Ind.  56,  18  N.  E.  461. 

[t,  t]  He  has  a  right  to  expect  that  the 
railroad  company  will  perform  its  duty,  and 
give  the  statutory  crossing  signals,  and  its 
failure  to  do  so  will  be  regarded  as  negli- 
gence. Baltimore,  etc,  R.  Co.  v.  Young,  153 
Ind.  163,  54  N.  E.  791;  Cleveland,  etc,  R. 
Co.  V.  Carey,  33  Ind.  App.  275,  71  N.  E.  244: 
Indianapolis  Street  Ry.  Co.  v.  O'Donnell,  35 
Ind.  App.  312,  73  N.  E.  163,  74  N.  E.  253. 
But  such  failure  will  not  absolve  the  trav- 
eler from  the  exercise  of  care  commensurate 
with  the  danger  of  which  he  is  bound  to  take 
notice  by  reason  of  the  fact  that  it  Is  a  rail- 
road crossing,  and  that  trains  may  pass  at 
any  time.  EvansviUe,  etc.,  R.  Co.  v.  Clem- 
ents, 32  Ind.  App.  659,  70  N.  E.  654. 


Digitized  by 


Google 


Ind.) 


TOLEDO,  ST.  IJ.  &  W.  K.  CX).  v.  LANDER 


B23 


[10]  We  Iiftve  carefully  examined  tbe  evi- 
dence In  this  case  from  -vrhlch  we  conclude 
the  Jury  might  reasonably  have  found  that 
the  decedent  cautiously  and  prudently  ap- 
proached  appellant's  railroad  track.     If  It 
could  he  Bald  from  the  evidence  that  he  knew 
the  scheduled  time  for  the  arrival  of  the 
train  at  Van  Buren,  it  does  not  appear  that 
he  knew  it  was  10  or  15  minutes  late.    As 
we  have  seen,  he  was  not  only  bound  to  look 
to  the  east  for  approaching  trains,  but  to  the 
west  as  well.    The  standing  engine  on  the 
side  track  south  of  the  main  track,  and  west 
of  the  crossing,  partially  obstructed  the  view 
of  the  track  to  the  west    The  decedent  was 
about  12  or  14  feet  from  the  head  of  the 
horse,  and  the  front  feet  of  the  horse  were 
dose  to  the  south  rail  of  tbe  track  when  the 
occupants  of  tbe  buggy  discovered  the  ap- 
proaching  train.      Immediately    the   driver 
turned  tbe  horse  toward  tbe  west,  but  not  In 
time  to  get  him  far  enough  from  the  track 
to  prevent  the  engine  striking  blm  In  tbe 
side,  and  throwing  from  tbe  buggy  its  oc- 
cupants.   There  la  evidence  tending  to  show 
that  the  train  which  struck  the  decedent's 
horse  was  only  about  three  seconds  distant 
when  first  the  decedent  could  have  seen  it 
had  be  been  looking  in  that  direction,  but  he 
as  well  as  tbe  other  occupants  of  the  buggy 
were  looking  west  for  an  approaching  train. 
They  bad  looked  east  when  about  18  feet 
from  tbe  track,  and  no  moving  train  was  in 
sight     The  train  which  struck  the  horse 
could  not  be  heard  because  of  escaping  steam 
from  one  of  appellant's  engines  west  of  tbe 
crossing.     Tbey  heard -no  signal,  and  none 
was  given  for  First  street  crossing.    The  evi- 
dence is  conflicting  as  to  whether  a  signal 
was  given  for  a  highway  crossing  known  as 
Corey  crossing,  2,079  feet  east  of  First  Street 
crossing,  and  we  may  assume  it  was  not   No 
signals   were    given   after    reaching'  Corey 
crossing.    The  evidence  Is  voluminous,  and 
we  will  not  attempt  to  refer  to  all  tbe  facts 
it  tends  to  prove  favorable  to  tbe  general 
verdict   From  all  the  facts  and  circumstanc- 
es disclosed  by  the  evidence,  tbe  question  of 
the  decedent's  negligence  was  for  tbe  Jury. 

[11]  It  Is  nert  insisted  that  instruction  5, 
tendered  by  appellee  and  given  to  the  jury, 
was  erroneous  and  harmful  to  the  appellant. 
This  instruction  Is  criticised  on  tbe  ground 
that  it  permits  a  recover^  upon  proof  of  neg- 
ligent acts  not  alleged  In  tbe  compiu^uc;  also 
for  tbe  reason  that  It  authorizes  plaintiff  to 
recover  unless  tbe  deceased  "contributed  ma- 
terially and  directly  to  his  death."  Tbe  In- 
Btnictlon  was  not  carefully  prepared,  and  is 
not  approved  for  the  reason  that  It  contains 
Incomplete  statements  of  law;  but,  when 
considered^  with  other  instructions  In  the  case 
which  clearly  and  explicitly  Inform  the  Jury 
as  to  the  law  referred  to  in  this  Instruction, 
we  are  convinced  that  tbey  were  not  mis- 
led, or  the  plaintiff  harmed  thereby. 


[12]  The  word  "materially"  as  used  In 
this  Instruction  bas  been  many  times  held  by 
the  Supreme  and  this  court  not  to  render  tbe 
instruction  erroneous. 

[13]  A  contrary  holding  would  contravene 
a  ruling  precedent  of  tbe  Supreme  Court, 
and  this  we  cannot  do.  Citizens'  Street  Ry. 
Co.  V.  Twtaame,  HI  Ind.  587,  13  N.  B.  55; 
Toledo,  etc.,  Ry.  Co.  v.  Goddard,  25  Ind.  185; 
Pennsylvania  Co.  v.  Sinclair,  62  Ind.  301,  30 
Am.  Rep.  185;  Citizens'  Street  Ry.  Co.  v. 
Abright,  14  Ind.  App.  433,  42  N.  B.  238,  1028 ; 
Union  Traction  Co.  v.  Vandercook,  32  Ind. 
App.  621,  69  N.  B.  486;  Indianapolis,  etc.. 
Transit  Co.  v.  Edwards,  36  Ind.  App.  202, 
74  N.  E.  533. 

[14]  Instruction  9,  after  practically  quot- 
ing tbe  statute  requiring  all  railroad  com- 
panies operating  railroads  in  this  state  to 
equip  their  locomotives  with  a  whistle  and* 
bell,  and  prescribing  the  duties  of  tbe  en- 
gineer with  reference  to  their  use,  and  tbe 
penalty  prescribed  by  statute  for  the  neglect 
of  such  duty,  continues  by  telling  the  jury, 
if  tbey  find  certain  facts  to  be  true,  then 
tbey  would  be  authorized  to  find  for  tbe 
plaintiff.  This  Instruction  Is  criticised  on  the 
ground  that  it  is  erroneous  because  it  refers 
to  tbe  penalty  In  tbe  statute  with  reference 
to  engineers.  Tbe  objection  is  not  without 
some'  merit  but  as  this  feature  of  the  In- 
struction was  not  afterwards  referred  to  or 
emphasized  and  nothing  appearing  in  the 
record  to  indicate  that  it  in  any  manner  in- 
fluenced the  jury  as  against  tbe  company, 
tbe  only  defendant,  we  are  not  persuaded 
that  It  created  a  prejudice  in  the  minds  of 
the  jury  which  led  them  to  an  incorrect  ver- 
dict 

[15]  Instruction  18  is  objected  to  on  tbe 
ground  that  It  failed  to  inform  the  jury  as 
to  tbe  elements  of  damage  they  should  take 
into  consideration  In  determining  the  amount 
of  plaintlfTs  recovery.  While  tbe  jury  should 
be  instructed  as  to  the  legal  measure  of  dam- 
ages, and  not  be  left  to  assess  plaintiff's 
"damages  at  such  sum  as  you  may  believe 
be  ought  to  recover  not  exceeding  $10,000," 
yet,  when  this  Instruction  is  taken  in  connec- 
tion with  another  instruction  which  limits 
the  plaintiff's  recovery  to  the  evidence  in  tbe 
case,  it  does  not  present  reversible  error.  It 
appellant  desired  a  more  specific  instruction 
as  to  the  measure  of  damages,  it  should  have 
asked  It  Instruction  1  tendered  by  the  ap- 
pellant and  refused  by  tbe  court  directed 
the  Jury  to  find  for  the  defendant  The  evi- 
dence did  not  warrant  the  giving  of  this  In- 
struction. 

[16]  Instruction  81  refused  by  tbe  court 
was  fnlly  covered  by  other  instructions  ten- 
dered by  appellant  and  by  the  court  given  to 
the  Jury. 

Finding  no  reversible  enoi  in  tbe  record, 
the  judgment  is  affirmed. 
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(48  Ind.  A.  TO 

OITX  OF  INDIANAPOLIS  t.  SHOENIG. 

(No.  7,270.) 

(Appellate  Court  of  Indiana.  DiTision  No.  2. 

June  9,  1911.) 

1.  Appeai,  and  Bbkob  (S  83»»)— Review— 
Pleading. 

A  point  that  the  evidence  does  not  sustain 
the  complaint  on  the  theory  upon  which  it  is 
drawn  cannot  be  considered  as  affecting  the  com- 
plaint, and  can  be  properly  considered  only  in 
passing  upon  the  motion  for  new  trial. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
E^Tor,  Cent.  Dig.  §{  2915,  3279-3300;  Dec. 
Dig.  §  839.»] 

2.  Appeal  and  Error  (8  1078*)— Waiver  of 
Error— Failure  to  Argue  in  Brief. 

Errors  assigned  but  not  discussed  in  the 
briefs  are  waived. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  4256-4261;  Dec.  Dig.  § 
1078.»] 

"3.  Municipal  Corporations  (|  821*)— Streets 

—Dangerous  Condition— jury  Question. 

In  an  action  for  injury  to  a  pedestrian  who 

stepped  into  a  deep  gutter  in    the   nighttime, 

whether  a  dangerous  condition  existed  in   the 

street  held  under  the  evidence  a  Jury  question. 

[Bd.   Note.— For  other  cases,  see   Municipal 

Corporations.    C!ent.   Dig.   §{   1745-1757;    Dec. 

Dig.  S  821.»] 

4.  Municipal  Corporations  (|  821*)— Streets 
— Danqebous  Condition— Jury  Question. 
Where  the  evidence  as  to  the  condition  of  a 
street  Is  without  conflict,  and  the  condition 
shown  is  such  that  different  minds  might  honest- 
ly reach  different  conclusions  upon  the  question 
as  to  whether  or  not  the  condition  shown  con- 
stituted a  dangerous  defect  or  condition,  that 
question  is  one  of  fact  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  iS  1743-1757;  Dec 
Dig.  {  821*i 

6.  Appeal  and  Error  (S  1001*)— Review- 
Findings— Conclusiveness. 

A  verdict  sustained  by  evidence  is  conclu- 
sive on  appeal, 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |i  3922-3934;  Dec.  Dig.  g 
1001.*] 

6.  Municipal  Corporations  (8  755*)— De- 
fects IN  Streets — Liability. 

A  city  is  liable  for  negligently  failing  to 
mal(e  a  street  ordinarily  safe  for  travel  as  to  a 
condition  created  by  it. 

[Ed.  Note. — ^For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  g{  1587-1590;  Dec. 
Dig.  S  T.'iS.*] 

7.  Municipal  Corporations  (8  819*)— De- 
fects IN  Streets— Injury  to  Pedestrian — 
Contributory  Negligence  —  Evidence  — 
Sufficiency. 

In  an  action  for  injnrjr  to  a  pedestrian  who 
stepped  into  a  deep  gutter  in  tlie  nighttime,  evi- 
dence held  to  sustaiji  a  finding  of  his  freedom 
ftom  contributory  negligence. 

[E3d.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  H  1739-1743;  Dec. 
Dig.  S  819.*] 

8.  Municipal  Corporations  (g  807*)— Pedes- 
trians Crossing  Streets—Contributory 
Negligence. 

It  is  not  necessarily  contribntoiy  negligence 
for  a  pedestrian  to  attempt  to  cross  a  street  at 
a  place  other  than  a  regular  crossing,  but  he 
must  use  care  proportionate  to  known  danger. 

[EJd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  {{  1679-1681;  Dec 
Dig.  i  807.*] 


9.  Affkai.  and  Error  (8  526*)— Eeoobd— Iir- 

structions. 

The  giving  and  refusal  of  instructions  ai« 
not  reviewable,  where  they  are  not  brought  into 
the  record  by  a  bill  of  exceptions,  and  the  rec- 
ord fails  to  show  that  they  were  filed  with  the 
clerk  of  the  trial  court  as  required  by  Bums' 
Ann.  St.  1908,  8  561. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2376-2379;  Dec,  Dig.  i 
525.*] 

Appeal  from  CTlrcult  Court,  Morgan  Coun- 
ty; J.  W.  Williams,  Judge. 

Action  by  Joseph  Shoenig  against  tbe  City 
of  Indianapolis.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Frederick  E.  Matson,  James  D.  Pierce,  and 
Crate  D.  Bowen,  for  appellant.  Charles  B. 
aarke,  Walter  C.  Clarke,  and  Clement  M. 
Holderman,  for  appellee. 

liAIRY.  O.  J.  Tbis  Is  an  action  brought 
by  appellee  for  Injuries  received  by  him  while 
traveling  upon  one  of  tbe  streets  of  tbe  ap- 
pellant  city.  A  complaint  was  filed  in  tbe 
Marion  circuit  court  to  which  appellant  de- 
murred for  want  of  facts.  This  demurrer 
being  overruled,  the  appellant  answered  in 
general  denial.  A  change  of  venue  was  tbeu 
taken  to  the  Morgan  circuit  court,  wbere  the 
cause  was  tried  before  a  Jury  resulting  in 
a  verdict  for  the  plaintiff  in  the  sum  of 
11,800,  on  which  Judgment  was  afterwards 
rendered.  From  this  judgment  an  appeal 
was  taken,  and  the  following  errors  assigned 
for  reversal:  First,  tbe  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action;  second,  tbe  court  erred  In  overruling 
the  demurrer  to  the  complaint;  and,  third, 
the  court  erred  In  overruling  the  motion  for 
a  new -trial. 

[1  ]  No  objection  to  the  complaint  Is  pointed 
out  by  the  appellant  in  Its  brief,  and  no  au- 
thorities are  cited  bearing  upon  this  proposi- 
tion. The  brief  contains  no  argument  as  to 
the  sufficiency  of  the  complaint;  tbe  only 
question  raised  with  reference  to  it  being 
that  the  evidence  in  the  record  does  not  sus- 
tain it  on  the  theory  upon  which  It  is  drawn. 
This  question  cannot  be  considered  as  affect- 
ing the  complaint,  but  can  be  properly  con- 
sidered only  in  passing  upon  the  motion  for 
a  new  trial. 

[2]  Errors  assigned  but  not  discussed  in 
the  brief  of  the  party  assigning  them  will  be 
treated  as  waived.  Stamets  v.  Mltchenor, 
165  Ind.  672,  75  N.  B.  579;  Hoover  v.  Wees- 
ner,  147  Ind.  610,  45  N.  B.  650,  46  N.  B.  905 ; 
Starkey  v.  Starkey,  166  Ind.  140,  76  N,  B. 
876;  City  of  Ft.  Wayne  v.  Patterson,  25  Ind. 
App.  647,  68  N.  B.  747. 

Several  causes  are  asslgnM  for  a  new  trial, 
but  tbe  only  ones  discussed  are:  First,  that 
the  veruict  of  the  Jury  is  not  sustained  by 
sufficient  evidence;  second,  that  the  verdict 
of  the  jury  is  contrary  to  law;  third,  that 
the  court  erred  In  giving  certain  designated 
instructions  of  Its  own  motion;   fourth,  that 
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the  court  erred  In  giving  certain  flesignated 
Instructions  requested  by  appellee ;  and,  fifth, 
that  the  court  erred  in  refusing  to  give  cer- 
tain designated  instructloos  requested  by 
appellant 

The  evidence  tends  to  show  that  appellee 
received  thejnjurles  for  which  he  sues  by 
falling  into  a  deep  gutter  on  the  east  side 
of  Fulton  street  near  the  corner  of  Ohio 
street.  In  the  dty  of  Indianapolis,  on  the 
night  of  July  27,  190T. 

[3]  The  first  contention  of  appellant  is  that 
the  .gutter  in  question  was  necessary  and 
proper  for  the  purpose  of  draining  the  street, 
and  that  the  manner  of  its  construction  was 
not  such  as  to  constltnte  a  dangerous  defect 
in  the  street.    Upon  this  question  the  evi- 
dence tends  to  show  that  Ohio  street  and  Pul- 
ton street  intersect  at  right  angles;    that 
Ohio  street  runs  east  and  west  and  is  paved 
with  brick;   that  Fulton  street  is  a  gravel 
way;    that  the  curb  and  pavement  which 
constitute  the  improvement  on  Ohio  street 
extend  up  Into  Fulton  street  for  a  distance 
of  16  feet  and  2  inches  from  the  curb  line  of 
Ohio  street;    that   Pulton   street  is   paved 
with  brick  for  that  distance  north  of  said 
curb  line;  that  there  was  a  cement  sidewalk 
6  feet  wide  along  the  curb  llhe  on  the  north 
side  of  Ohio  street  east  of  Pulton  street,  and 
a  sidewalk  6  feet  wide  along  the  east  side 
of  Pulton  street  next  to  the  property  line; 
that  the  cement  curb  which  forms  a  part  of 
the  Ohio  street  improvement  Is  constructed 
parallel  with  the  north  property  line  of  said 
street  and  distant  therefrom  16  feet  and  2 
Inches;   and  that  this  curb  turns  the  comer 
of  Ohio  and  Fulton  streets  and  extends  north 
parallel  with  the  east  property  line  of  EMlton 
street  and  distant  therefrom  14  feet  and  8 
Inches  to  a  point  on  a  line  with  the  north 
property  line  of  Ohio  street  where  the  curb 
and    also   the   brick   pavement   terminates. 
There  Is  an  oblong  area  11  feet  and  4  Inches 
long  from  north  to  south  and  8  feet  and  4 
inches    wide   located   between   the   sidewalk 
and  curb  on  Fulton  street  and  immediately 
north  of  the  sidewalk  on  Ohio  street.    This 
area  -was  about  6  inches  above  the  paved 
street  and  was  filled  with  gravel  flush  with 
the  top  of  the  sidewalk  and  curb..  Near  the 
center  of  the  north  end  of  this  area,  the  old 
open  gutter  on  the  east  side  of  Fulton  street 
connected  with  a  tile  drain  10  Inches  In  di- 
ameter  which   was   constructed   under   this 
area  south  to  a  sewer  near  the  north  curb 
line  of  Ohio  street    The  bottom  of  the  tile 
at  the  north  end  of  this  area  was  about  28 
Inches  below  the  surface  of  the  area  describ- 
ed, and  the  gutter  was  so  constructed  at  that 
point  that  the  bottom  of  said  gutter  was  on 
a  level  with  the  bottom  of  the  10-inch  tile 
and  about  28  inches  below  the  surface  of 
said  area.    Above  the  tile  was  placed  a  stone 
which  came  up  level  with  the  sidewalk  and 
cnrb,  and  the  gravel  was  filled  In  behind  this 
stone  so  as  to  leave  an  offset  or  declivity  at 
the  north  end  of  the  described  area  of  abont 


28  inches.  The  gutter  at  that  point  was  not 
covered,  and  there  was  no  rail  or  guard  to 
prevent  a  pedestrian  from  stepping  off  the 
north  end  of  said  area  into  said  gutter  and 
being  Injured.  In  that  part  of  the  city,  as 
shown  by  the  evidence,  some  of  the  sidewalks 
were  constructed  along  and  adjoining  the 
property  line,  while  others  were  constructed 
along  the  curb  line.  The  area  described  was 
of  such  a  character  that,  in  the  nighttime. 
It  might  be  easily  mistaken  for  a  sidewalk, 
and  a  person  crossing  Pulton  street  from  the 
west  by  deviating  slightly  to  the  north,  with- 
out leaving  the  paved  portion  of  the  street 
and  stepping  upon  this  raised  area  near  the 
north  end  thereof,  would  be  exposed  to  the 
danger  of  being  Injured  as  a  result  of  the 
unguarded  defect  at  the  north  end  of  said 
area.  Whether  the  condition  of  the  street 
described  was  so  located  and  was  of  such  a 
character  as  to  be  dangerous  to  pedestrians 
using  the  streets  and  sidewalks  was  a  ques- 
tion of  fact  for  the  Jury. 

[4]  Where  the  evidence  in  reference  to  the 
condition  of  a  street  is  without  conflict,  ana 
the  condition  shown  is  of  such  a  character 
that  different  minds  of  equal  intelligence 
and  candor  might  honestly  reach  different 
conclusions  upon  the  question  as  to  whether 
or  not  the  condition  shown  constituted  a 
dangerous  defect  or  condition,  that  question 
to  one  of  fact  for  the  Jury.  Heckman  t. 
Bhrenson,  7  N.  D.  173,  73  N.  W.  427 ;  Gerald 
V.  City  of  Boston,  108  Mass.  580;  Dowd  v. 
Chlcopee,  116  Mass.  fl3. 

[8]  The  Jury  having  found  by  its  general 
verdict  that  the  condition  shown  was  such 
as  to  make  the  street  unsafe  for  travel,  this 
finding  cannot  be  disturbed  on  appeal. 

[8]  The  defendant  city,  having  created 
ttUs  condition,  should  have  taken  such  pre- 
cautions as  were  reasonably  necessary  to 
make  the  street  at  that  point  ordinarily  safe 
for  travel;  and  a  failure  so  to  do  is  negli- 
gence and  renders  the  city  liable.  Hlgert 
V.  City  of  Greencastle,  43  Ind.  674;  City  of 
Delphi  V.  Lowery,  74  Ind.  620,  39  Am.  Rep. 
08 ;  Jones  v.  Waltham,  4  Cush.  (Mass.)  290, 
50  Am.  Dec.  783.  In  the  case  of  City  of  Vln- 
cennes  v.  Spees,  36  Ind.  App.  389,  74  N.  B. 
277,  the  language  of  this  court  was:  "Thto 
duty  extends  not  only  to  the  traveled  way 
of  streets  and  alleys,  bat  to  adjacent  con- 
ditions. Ordinarily  fences  or  barriers  are 
not  required  along  highways  to  pirevent 
travelers  from  straying  out  of  their  limits; 
but,  if  there  are  excavations  or  other  dan- 
gerous defects  or  obstructions  close  to  the 
way,  the  city  or  local  authorities  are  re- 
quired to  erect  barriers  or  take  other  proper 
precautions  to  warn  travelers  of  the  danger." 

[7}  The  next  contention  of  the  appellant  is 
that  upon  the  undisputed  tacts  as  disclosed 
by  the  evidence,  the  appellee  was  guilty  of 
contributory  negligenca  The  evidence  of 
appellee  shows  that  he  came  east  on  the  side- 
walk on  the  north  side  of  Ohio  street  and 
started  across  Fulton  street  toward  the  norths 
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east  corner  of  B^ilton  and  Ohio  streets,  and 
that,  after  he  crossed  the  street  car  track, 
he  walked  in  a  northeasterly  direction,  and 
stepped  up  on  the  curb  at  the  north  end  of 
the  raised  area  heretofore  described  in  this 
opinion,  and  that  In  so  doing  he  stepped  off 
the  declivity  at  the  north  end  thereof  and 
was  Injured.  '  His  evidence  shows  that  be  did 
not  walk  directly  east  in  crossing  Fulton 
street  and  step  up  on  the  curb  in  a  line  with 
the  sidewalk  on  the  north  side  of  Ohio  street. 
Appellant  insists  that  it  thus  appears  that, 
instead  of  traveling  upon  the  sidewalk,  which 
was  safe  and  suitable  for  the  use  of  pedes- 
trians, the.  appellee,  for  his  own  convenience, 
attempted  to  cut  the  corner  in  a  diagonal 
course,  and  thus  unnecessarily  exposed  him- 
self  to  the  danger  which  caused  his  Injury, 
and  that  he  is  therefore  guilty  of  contributory 
negligence. 

We  cannot  agree  that  the  evidence  shows 
without  dispute  that  appellee  intentionally 
left  the  way  prepared  by  the  city  for  the 
use  of  pedestrians.  It  is  true  that  he  walked 
in  a  northeasterly  direction  to  the  curb  after 
crossing  the  street  car  track;  but  be  may 
liave  believed  from  appearances  that  the 
raised  area  between  the  curb  and  the  side- 
walk was  the  sidewalk  on  the  east  side  of 
Fulton  street  intended  for  the  use  of  pedes- 
trians. The  conditions  shown  by  the  evi- 
dence would  have  Jnstifled  such  an  Inference 
l»y  the  Jury. 

[I]  We  cannot,  however,  give  our  assent 
to  the  proposition  that  a.  pedestrian  desiring 
to  cross  a  street  is  bound  to  use  the  crossing 
provided  for  that  purpose,  and  that  an  at- 
tempt to  cross  at  any  other  place  is  neces- 
sarily contributory  negligence.  Onr  Supreme 
Court  has  held  that  the  fact  that  a  footman 
undertakes  to  cross  a  street  at  a  place  other 
tlian  the  regular  crossing  for  footmen  will 
not,  of  itself,  defeat  an  action  for  injuries 
caused  by  a  horseman's  negligently  riding 
against  him.  Simons  v.  Gaynor,  89  Ind.  165 ; 
Stringer  v.  Frost,  116  Ind.  477,  19  N.  E.  331, 
2  L.  R.  A.  614,  9  Am.  St  Rep.  875.  In  the 
case  last  cited,  the  court  said:  "The  plain- 
tiff had  the  right  to  cross  the  street  at  the 
crossing  or  elsewhere,  exercising  such  caution 
and  prudence  as  the  circumstances  demand 
to  avoid  being  injured,  while  the  defendant 
bad  the  right  to  ride  along  the  street,  ob- 
serving snch  watchfulness  for  footmen,  and 
having  his  animal  under  such  control,  as 
would  enable  him  to  avoid  injury  to  others 
who  had  corresponding  and  reciprocal  rights 
in  the  street." 

These  cases  are  not  directly  in  point  inas- 
much as  they  do  not  hold  that  a  pedestrian 
crossing  the  street  at  a  point  other  than  the 
regular  crossing  would  be  guilty  of  contribu- 
tory negligence  so  as  to  preclude  a  recovery 
for  an  injury  caused  by  a  defect  In  a  street ; 
but  we  think  that  the  same  rule  should  apply 
to  snch  a  case.  If  a  person,  in  walking  di- 
agonally across  a  street  which  he  knows  to 
be  paved  wltb  bride  or  asphalt,  were  to  be 


injured  by  falling  Into  an  excavation  in  said 
street  negligently  left  open  and  unguarded, 
be  surely  ought  not  to  be  held  guilty  of  con- 
tributory negligence  as  a  matter  of  law  mere- 
ly because  be  was  not  using'  the  crossing. 
If  he  knew  of  the  dangerous  oondltion  of  the 
street,  a  different  question  would  be  pre- 
sented. 

A  person  who  attempted  to  cross  a  street 
at  a  place  other  than  the  crossing  provided 
for  that  purpose  is  bound  to  use  care  pro- 
portionate with  the  known  danger;  bat,  if 
he  knows  of  no  dangerous  excavation  or 
obstruction,  be  has  a  right  to  assume  that 
all  parts  of  the  street  intended  for  travel 
are  reasonably  safe  for  that  purpose.  Bmsso 
V.  City  of  Buffalo,  90  N.  Y.  679;  GoUlna  v. 
Dodge,  37  Minn.  503,  35  N.  W.  368;  Rea  ▼. 
Sioux  City,  127  Iowa,  165,  103  N.  W.  949; 
Heckman  v.  Evenson,  7  N.  D.  175,  73  N.  W. 
427;  Magaha  v.  Hagerstown,  95  Md.  62,  51 
Atl.  832,  93  Am.  St  R^.  317;  Bennett  v. 
Village  of  Sing  Sing,  14  N.  Y.  Supp.  463.1 

There  is  no  evidence  that  appellee  bad 
any  knowledge  of  the  defect  in  the  street 
which  caused  his  injury.  The  fact  that  he 
deviated  slightly  to  the  north  in  croaalng 
Fulton  street  and  stepped  upon  the  curb  at 
a  point  12  or  15  feet  north  of  the  comer  did 
not  constitute  contribntory  negligence  per  se. 
The  Jury  has  by  its  verdict  found  tliat  the 
appellant  city  was  negligent,  and  that  the 
appellee  was  free  from  contributory  ne^- 
gence,  and  there  is  evidence  to  sustain  the 
finding  upon  both  propositions. 

Appellant  complains  of  the  action  of  the 
court  in  giving  certain  instructions  to  the 
Jury,  and  In  refusing  to  give  certain  instruc- 
tions tendered  by  appellant. 

[t]  The  appellee  makes  the  point  that  the 
instructions  cannot  be  considered  for  the 
reason  that  they  are  not  properly  in  the  rec- 
ord. The  Instructions  were  not  brought  into 
the  record  by  a  bill  of  exceptions;  and  the 
record  fails  to  show  that  either  the  instmc- 
tions  given  or  those  tendered  and  refused 
were  filed  with  the  clerk  of  the  court  at  the 
conclusion  of  the  argument  or  at  any  time. 
The  statute  provides:  "All  instrucUonB  re- 
quested, whether  given  or  refused,  and  all 
instructions  given  by  the  court  of  its  own 
motion  shall  be  filed  with  the  clerk  of  the 
court  at  the  close  of  the  instruction  of  the 
Jury."  Burns'  Annotated  Statutes  1906,  S 
501.  We  must  assume  tliat  the  purpose  of 
this  requirement  of  the  statute  was  to  iden- 
tity the  instructions  which  the  court  gave, 
as  was  required  under  section  542,  Bums* 
1901  (section  533,  R.  8. 1881),  where  no  biU  of 
exceptions  was  filed.  Hadley  v.  Atkinson,  S4 
Ind.  64,  66;  Thompson  v.  Thompson,  156  Ind. 
276,  59  N.  E.  846 ;  Cleveland,  etc.,  R.  Co.  ▼. 
Ward,  147  Ind.  256,  45  N.  E.  325,  46  N.  EL 
462;  Ohio,  etc.,  R.  Co.  v.  Dunn,  138  Ind.  18, 
36  N.  E.  702,  37  N.  E.  546;  Van  Sickle  ▼. 
Belknap,  129  Ind.  558,  28  N.  E.  305 ;   Butler 

'Reported  In  full  In  the  New  Tork  Supplement ; 
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T.  Roberto,  US  Ind.  481,  21  N.  B.  42;  Ft 
Wayne,  etc.,  B.  Co.  v.  Beyerie,  110  Ind.  100, 
11  N.  J&.  6;  Childress  t.  Callender,  108  Ind. 
394,  9  N.  B.  292;  Bloont  T.  Rick,  107  Ind. 
238,  6  N.  B.  898,  8  N.  B.  108;  Landwerlen 
T.  Wheeler,  106  Ind.  623,  6  N.  B.  888;  Anf- 
dencamp  ▼.  Smith,  96  Ind.  328;  Welk  v.  Pngh, 
92  Ind.  882;  Mcllvaln  r.  Emery,  88  Ind.  298; 
Beaton  v.  White,  85  Ind.  376;  OTtonald  t. 
Constant,  82  Ind.  212;  Supreme  Lodge,  etc, 
T.  Johnson,  78  Ind.  110. 

As  the  Instractlons  are  not  in  the  record, 
no  further  question  remains  to  be  considered. 

Judgment  affirmed. 


(« Ind.  App.  U) 
OLIVBB  TTPEWBITER  CO.  T.  VANCB. 

(No.  7,140.) 

(Appellate  Oonrt  of  Indiana,  Division  No.  1. 

June  6,  191L) 

1.  Affsal  aitd  Bbbob   (S  232*)— Qttkstions 

BKTIBWABIX— SUFTICIENCT    Ot    PlEADINOS. 

The  fiiinc  of  an  amended  complaint  after 
the  oTermling  of  a  demurrer  to  the  original 
complaint  takes  the  original  complaint  and  the 
mlings  thereon  out  of  the  record,  and  the 
amended  complaint  is  not  questioned  by  the  de- 
'  murrer,  and,  in  the  absence  of  objections  to  the 
sufficiency  of  the  amended  complaint  by  demur- 
rer or  otherwise  In  the  trial  court,  its  suffi- 
ciency is  questioned  for  the  first  time  on  ap- 
peal, on  appellant  assigning  as  error  that  the 
amended  complaint  does  not  state  facts  consti- 
tuting a  cause  of  action. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  i  232.*] 

2.  iPuuDiNO    (I    433*)  — Bbbou    Gubko    bt 
Vbbdict. 

Where  the  sufficiency  of  the  complaint  is 
questioned  after  verdict,  by  motion  in  arrest 
or  by  assignment  of  error  all  intendments  are 
in  favor  of  the  complaint,  and  where  there  is 
not  a  total  failure  to  state  some  essential  ele- 
ment of  the  right  of  .recovery  and  the  complaint 
states  facts  sufficient  to  bar  another  action  for 
the  same  cause  of  action,  the  verdict  cures  all 
other  defects,  and  the  complaint  sustains  the 
judgment 

[lOd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  g{  1451-1477:  Dec.  Dig.  |  433.*]' 

8.  Pleadiro   (J   433*)— CoMPLAiirr— Bnx   or 

PABTIOUI.ABS  —  SUFUCIENOT      AmCB      VEB 
DICT. 

A  bill  of  particulars  not  referred  to  in  the 
complaint,  nor  made  a  part  thereof,  but  mere- 
ly following  the  body  of  the  complaint,  is  aft- 
er verdict  a  part  of  the  complaint 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  St  1451-1477;   Dec  Dig.  t  433.*] 

4.  Appkai.  awd   Ebbob  (J  1002*)- Vebdiot- 

CONCLTJSIVKNBSS. 

A  verdict  on  conflicting  evidence  and  sup- 
ported by  evidence  will  not  be  disturbed  on  ap- 
peal. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  3935-3937;  Dec  Dig.  { 
1002.*] 

Appeal  from  drcnit  Court,  Fayette  Coun- 
ty;   George  L.  Gray,  Judge. 

Action  by  Charles  F.  Vance  against  the 
Oliver  Tjrpewriter  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 


Neff  &  Johnston  and  Theop.  X  Moll,  for  ap- 
pellant   Chaa.  F.  Vance,  pro  se. 

FBU?,  J.  Appellee  recovered  jadgmeit 
against  appellant  tor  $70,  from  which  this 
appeal  is  taken. 

The  errors  assigned  are  (1)  ^hat  the  amend- 
ed complaint  does  not  state  facts  safficient 
to  constitute  a  cause  of  action;  and  (2)  the 
overruling  of  appellant's  motion  for  a  new 
trlaL  The  new  trial  was  asked  on  the  ground 
that  the  verdict  of  the  Jury  la  not  sustained 
by  sufficient  evidence  and  is  contrary  to  law ; 
also,  that  the  damages  are  excessive.  The 
amended  complaint  averred,  in  substance^ 
that  appellee  was  employed  by  appellant  at 
its  special  instance  and  request  as  its  repre- 
sentative and  salesman,  and  was  continued 
in  said  employment  for  one  month;  that  ap- 
pellant agreed  to  pay  him  for  bis  services  the 
sum  of  $50  per  month  and  expenses  amount- 
ing in  all  to  $76;  that  no  part  thereof  has 
been  paid,  and  there  is  due  appellee  the  sum 
of  $75.  Prayer  for  $100.  Immediately  fol- 
lowing the  body  of  the  complaint  is  the  head- 
ing, "6111  of  Particulars,"  showing  an  ac- 
count of  $50  for  salary  and  $46  for  meals,  and 
two  other  items  of  $1  each,  aggregating  $07. 

[1]  Appellant  contends  that  the  amended 
complaint  is  identical  with  the  original,  and 
that,  as  a  demurrer  was  presented  and  ovw- 
ruled  to  the  original  complaint,  he  sboold 
have  the  beneflt  of  that  demurrer  here.  But 
the  filing  of  the  amended  complaint  took  the 
original  complaint  and  all  rulings  thereon  oat 
of  the  record,  and  the  amended  complaint  is 
questioned  for  the  first  time  by  the  assign- 
ment of  errors.  Tague  v.  Owens  et  al.,  11 
Ind.  App.  200,  38  N.  B.  641;  Bfroymson  et 
al.  T.  Smith.  29  Ind.  App.  451,  63  N.  B.  328. 

[2]  The  principal  objection  urged  to  the 
amended  complaint  is  tiiat  the  bill  of  particu- 
lars is  not  referred  to  In  the  complaint,  or  bi 
any  way  made  a  part  thereof,  though  it  im- 
mediately follows  the  body  of  the  complaint. 
The  pleading  is  not  to  be  commended,  but 
when  the  sufficiency  of  the  complaint  is  ques- 
tioned after  verdict  by  motion  in  arrest  of 
Judgment,  or  by  assignment  of  error,  as  In 
this  case,  all  intendments  are  in  favor  of  the 
pleading,  and.  If  there  Is  not  a  total  failure 
to  state  some  essential  element  of  the  right 
of  recovery  and  the  complaint  state  facts 
sufficient  to  bar  another  suit  for  the  same 
cause  of  action,  the  verdict  cures  all  other 
defects,  and  the  complaint  will  be  held  suffi- 
cient to  sustain  the  Judgment  Peoria,  etc, 
B.  Co.  V.  AtUca.  etc..  B.  Co.,  164  Ind.  218,  221, 
56  N.  B.  210;  City  of  South  Bend  v.  Turner, 
156  Ind.  418,  421.  60  N.  E^  271,  64  L.  B.  A.  896, 
83  Am.  St  Rep.  200 ;  Colchen  v.  Nlnde  et  aL, 
120  Ind.  88,  22  N.  B.  94;  Blwood  State  Bank 
V.  Mock,  40  Ind.  App.  686,  82  N.  B.  1003; 
Xenia  B.  B.  (3o.  et  al.  v.  Macy,  147  Ind.  568, 
572,  47  N.  B.  147 ;   Peters  v.  Banta,  120  Ind. 
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416;^aOb22N.B.05,23N.B.84;  Oisbv.Glah, 
7  Ind.  Apm  104,  U4,  84  N.  B.  306;  GalTin  et 
mL  t.  Woollen.  06  Ind.  464,  400;  Laasiter  et 
■L  T.  Jadunan,  88  Ind.  11& 

[|]  a%e  exact  point  raided  bj  appellant 
Ja  regard  to  the  exhibit  is  decided  In  Beveral 
of  the  caaea  abore  dted.  The  other  objec- 
tlona  to  the  complaint  are  not  well  taken,  and 
It  is  clearly  anffldent  to  withstand  the  at- 
tack made  upon  It  after  verdict. 

[41  We  cannot  weigh  the  eTidence;,  where 
there  is  a  conflict,  and  decide  the  case  open 
the  weight  of  the  testimony.  There  was  a 
conflict  of  evidence  In  this  case,  bnt  there  Is 
legal  evidence  tending  to  snpport  the  verdict, 
and  It  Is  the  long-established  rale  that  in 
snch  cases  the  Judgment  will  not  be  reversed 
on  the  weight  of  evidence.  C,  C,  G.  &  St.  L. 
Ry.  Co.  V.  Kepler,  81  Ind.  App.  1,  66  N.  XL 
1080;  Bower  et  al.  v.  Bowen,  139  Ind.  31,  38, 
88  N.  E.  326.  There  la  no  available  error  in 
the  record. 

Judgment  affirmed. 


(SO  Ind.  App.  UB) 

NEW  T.  JACKSON.    (No.  6,957.)* 

(Appellate  Conrt  of  Indiana,  Division   No.  1. 
Jane  6,  1911.) 

1.  APPEAI.  AWD  EBROB  (!  750*>— ASSlOWMEIfTB 
or  E]BB0R  —  SUFFTCIENOT  OT  PUEADINOS  — 
QXTESmO^B  Reviewabus. 

An  assignment  that  the  conrt  erred  in  over- 
mling  the  motion  for  new  trial  does  not  present 
any  qneation  aa  to  the  sufficiency  of  the  com- 
plaint. 

[Ei.  Notei— For  other  cases,  see  Appeal  and 
KrroT,  Cent  Dig.  {{  3074-3083:  Dec.  Dig.  g 
750*1 

2.  Apfeai.  aitd  Bbbob  d  1078*)— Questioks 
Reviewable— iNSTBucrrioNS. 

Where  a  irroand  of  the  motion  for  new  trial 
related  to  errors  in  instructions,  only  such  in- 
structions aa  are  pointed  out  by  appellant  in  the 
points  and  authorities  as  objectionable  will  be 
considered  on  appeal. 

IKd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  42!i6-4261;  Dm^  Dig.  | 
1078.*] 

5.  Tbtai.    (S    253*)  —  Inbtbtjotions  —  Scnn- 

CIENOT. 

An  instruction  nndertalcing  to  state  what  is 
necessary  to  maintain  an  action  or  defense  must 
be  complete  and  correct 

fBd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  013-623;   Dee.  Dig.  |  253.*] 

4.  Tbiai    a    296»)  — IwsTBucnoHS  — Sum- 

OIENCT. 

Instructions,  which  do  not  attempt  to  state 
the  entire  law  of  the  case  or  the  facts  necessary 
to  entitle  a  recovery,  are  not  objectionable  be- 
cause of  omissions  covered  by  other  instructions. 
fBd.  Note.— For  other  cases,  see  Trial  Cent 
Dig.  H  705-718 ;    Dec.  Dig.  i  296.*] 

6.  Fraud  (|  13*)— Actiohable  Fbaui>— E!t«- 

MENT8. 

Knowledge  on  the  part  of  one  making  mis- 
representations that  the  representations  are  false 
is  not  a  necessary  element  to  actionable  fraud. 

[Ed.  Note. — For  other  ca.«es,  see  Fraud,  Cent 
Dia.  «l  3-6:  Dec  Dig.  |  13.»] 


6.  Fbaitd  9  1^>— AonoiTABU  Fkaud— Bo- 


An  unqualified  statement  that  a  fact  exists, 
made  by  one  to  induce  another  to  act  on  it  im- 
plies that  the  former  knows  it  to  exist  and 
speaks  from  his  own  knowledge,  and  where  the 
fact  does  not  exist  and  the  party  states  of  hia 
own  knowledge  that  it  does  and  induces  anoth- 
er to  act  on  the  statement  the  law  imputes  to 
him  a  fraudulent  purpose,  and  it  is  not  nec«»- 
saiy.  that  the  statement  should  have  been  ledk- 
lessly  made. 

[Ed.  Note. — For  other  cases,  see  BYand,  Centi 
Kg.  H  3-5;  Dec.  Dig.  t  13.*j 

7.  ConrrRACiB   H  94*)— AcnoHABix  TTRAtn^^ 

E<LEMERTS. 

Fraud  justifying  a  rescission  of  a  contract 
in  equity  la  fraud  Juatifying  an  action  (or  dam- 
ages. 

[IM.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  420-430;  Dec.  Dig.  {  94.*] 

8.  Affkai.  aitd  Ebrob  (fS  231,  699*)— Quo- 
TIONS  RXVIEWABIJC— iNerrBGcnoNS. 

An  instruction  is  not  reviewable  on  appeal, 
where  the  objection  thereto  statea  no  {^und  of 
objection,  and  where  the  papers  to  which  it  re- 
fera  are  not  set  out  in  the  record. 

[ESd.  Note.— For  other  cases,  see  Anp««I  and 
Error.  Cent  Dig.  H  125>9,  l.'l.52.  •?h'><«-2naO: 
Dec.  Dig.  U  231.  689;*  Cent  Dig.  U  68&-69eLl 

9.  Tbiai.    a    233*)  — iHBiBucnoifB— Scm- 

CIENCT. 

An  instruction,  which  sets  out  the  allefar 

tlons  of  the  complaint  in  detail,  and  which 
states  that  the  answer  is  a  general  denial  form- 
ing the  issues,  and  thnt.  nnder  the  issues  thus 
formed,  to  entitle  plaintiff  to  recover,  he  most 
prove  by  a  fair  preponderance  of  the  evidence 
all  of  the  matprial  elements  of  the  complaint,  is 
not  objectionable,  where  the  sufficiency  of  the 
complaint  is  not  questioned,  and  where  the  com- 
plaint states  a  cause  of  action. 

fBd.  Note.— For  other  cases,  see  TrIaL  Oeat 
Dig.  SS  527-530;  Dec  Dig.  {  233.*] 

10.  Fbaitd  (i  44*)— Actiokablk  Fbaitd— Cok« 

flaint^-Sdeticienct. 

A  complaint  in  an  action  for  fraud  induc- 
ing the  exchange  of  properties  consisting  of 
real  estate  and  the  business  and  property  of  a 
corporation,  which  alleges  the  misrepresentations 
by  defendant  of  the  productivity  of  the  land,  the 
character  of  the  basiness  of  the  corporation,  its 
assets,  earnings,  and  financial  condition,  that 
plaintiff  knew  nothing  about  the  land  or  the 
affaire  of  the  corporation,  but  relied  on  the  rep- 
resentations of  defendant,  all  of  which  defend- 
ant knew,  that  defendant  made  the  representa- 
tions to  deceive  plaintiff,  who  relied  on  them  and 
was  induced  to  make  the  trade,  that  each  and 
all  of  the  representations  were  false  and  known 
by  defendant  to  be  false,  etc.,  statea  a  cause  of 
action  for  fraud  as  against  the  objection  that  it 
contains  no  averment  of  any  value  which  the 
land  and  the  stock  of  the  corporation  had  at 
the  time  of  the  trade. 

fEd.  Note.— For  other  cases,  see  Fraud.  Gent 
Dig.  S  38;  Dec.  Mg.  i  44.*] 

11.  Fbaud  (I  IS*)— AcnoifABEa  Fbaud— Con* 

PLAINT — StrtnCIENCT. 

Where  the  purchaser  Is  ignorant  of  the  val* 
ue  of  the  property,  and  the  vendor  Icnows  that 
the  purchaser  is  relying  on  his  representation 
as  to  value,  and  such  a  representation  is  not  a 
statement  of  opinion,  but  is  made  as  a  state- 
ment of  fact  which  the  vendor  knows  to  be  nn- 
tme.  the  statement  is  a  representation  binding 
the  vendor. 

[Ed.  Note. — For  other  cases,  see  Fraud,  Cent. 
Dig.  «{  3-5;  Dee.  Dig.  S  13.*] 
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12;  FBAtn>  (J  M»)— AcnoNABtB  Fraud— Rep- 

RBSBNTATIONB  -r  OPINION  —  QUKSTION        FOK 
JUBT. 

Whether,  In  an  action  for  fraud,  inducing 
an  exchange  of  properties,  representations  as  to 
the  value  of  real  estate  and  of  the  business  and 
assets  of  a  corporation  are  expressions  of  an 
opinion  ov  an  aUrmation  of  facts  to  be  relied 
on,  is  for  the  jury  under  proper  instructions. 

[Ed.  Note. — For  other  coses,  see  Fraud,  Cent. 
Dig.  §§  65%,  67-71 ;  Dec.  Dig.  i  64.»] 

13.  Appeal  and  Kbbob  (S  925*)— Trial— Pbe- 

BDMPTIONS— RiGDLABlTY. 

The  court  on  appeal  will,  in  the  absence  of 
a  contrary  showing,  presume  in  favor  of  the  reg- 
ularity of  the  proceedings  in  the  trial  court,  and 
that  both  parties  to  the  action  were  present  ei- 
ther in  person  or  by  attorney  when  the  court 
called  the  jury  before  It  and  gave  instructions, 
and  such  presumption  13  not  overcome  by  the  affi- 
davits of  the  defeated  party  and  two  of  his  at- 
torneys averring  that  they  were  not  present, 
without  averring  that  the  other  counsel  were  not 
present,  and  when  such  other  coonsel  in  their 
affidavits  are  silent  on  the  stibject. 

(Ed.  Note. — For  other  cases,  see  ApjJeal  and 
E^ror,  Cent  Dig.  H  3729-^734;    Dec  Dig.  ( 

14.  New  Tbial  (}  54*}— MiacoNDUOl  ov  3v«X 
—Objections. 

The  defeated  party  to  obtcJn  the  setting 
aside  of  a  verdict  on  the  ground  of  misconduct 
of  the  jury,  must  show  that  neither  he  nor  bis 
counsel  had  knowledge  of  the  misconduct  before 
the  jury  returned  the  verdict,  or,  in  case  he  or 
his  counsel  had  such  knowledge,  a  sufficient  ex- 
cuse for  the  failure  to  interpose  a  seasonable  ob- 
jection must  be  shown. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent.  Dig.  {$  112-114;  Dec.  Dig.  S  54.*] 

Appeal  from  Circuit  Court,  Heniy  County; 
Ed.  Jackson,  Judge. 

Action  by  Thomas  H.  Jackson  against 
Tliomas  H.  New.  From  a  judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

William  Ward  Cook,  Cbarles  H.  Cook,  Wil- 
liam A.  Hough,  Mark  B.  Porkner,  and  George 
D.  Porkner,  for  appellant  Eugene  H.  Bun- 
dy,  James  E.  McCullough,  and  William  C. 
Welborn,  for  appellee. 


HOTTEL,  J.  Action  for  damages  for  al- 
leged fraud  perpetrated  by  appellant  upon 
appellee  In  the  exchange  and  trade  of  cer- 
tain properties.  The  cause  was  tried  by 
Jury,  upon  a  complaint  In  one  paragrapli, 
and  an  answer  in  general  d«ilal.  There  was 
a  general  verdict  and  Judgment  for  appellee 
In  the  sum  of  $2,600.  Appellant  filed  a  mo- 
tion for  new  trial,  which  was  overruled  and 
exceptions  saved. 

[1]  Appellant,  In  his  brief,  insists  that  the 
complaint  omits  material  allegations;  but 
no  error  Is  assigned  which  presents  to  this 
court  any  question  as  to  its  sufficiency.  The 
only  error  assi^ed  and  presented  by  appel- 
lant's brief  is  the  overruling  of  the  motion 
for  new  trial. 

[2]  The  first  ground  of  the  motion  for  new 
trial,  relied  upon  and  presented  by  appellant 
under  his  points  and  authorities,  relates  to 
errors  which  appellant  Insists  were  commit- 
ted by  the  court  below  in  the  giving  of  in- 
structions.   Only    such   instructions   as   are 


pointed  out  In  the  points  and  authorities  as 
objectionable,  wlU  be  considered  by  this 
court  on  appeal.  Knapp  t.  State,  1^  Ind. 
153,  163,  79  N.  E.  1076;  Inland  Steel  Co.  t. 
Smith,  168  Ind.  245,  252.  80  N.  B.  538. 

Instruction  No.  1  given  at  request  of  ap- 
pellee, of  which  appellant  makes  complaint, 
is  practically  a  copy  of  language  used  by  the 
Supreme  Court  In  the  case  of  Prenzei  et  al. 
r.  Miller,  87  Ind.  1,  at  page  17,  10  Am.  Rep. 
62,  where  the  court  announces  as  applicable 
to  fraudulent  representations  four  separately 
numbered  "principles  of  law  •  •  •  fairly 
and  logically  deduclble  from  the  •  •  * 
authorities.  •  •  •  •»  The  instruction  here 
complained  of  does  not  attempjt  or  purport  to 
include  ail  the  said  principles,  that  enter  in- 
to fraudulent  representations,  but  In  so  far 
as  it  makes  such  attempt  It  l8  in  perfect  ac^ 
cord  with  said  principles  announced  in  said 
case.  The  'principles  announced  in  this 
case  have  been  approved  in  many  of  the 
more  recent  cases;  and  in  the  case  of  Krew- 
son  et  aL  t.  Cloud,  45  Ind.  27S,  the  Supreme 
Court,  in  referring  to  objections  made  to 
the  complaint  and  instructions  given  in  the 
case  last  mentioned,  used  the  following  lan- 
guage, which  is  very  applicable  to  the  re- 
peated objections  urged  by  appellant  to  In- 
structions in  this  case:  "The  second  para- 
graph of  tile  complaint  and  the  instmctiona 
given  are  in  exact  accord  with  the  prlnci- 
Ifles  of  law  enunciated  by  this  court  in  Pren- 
zei T.  Miller,  37  Ind.  1.  It  would  be  a  nse- 
less  waste  of  time  to  attempt  to  restate  and 
re-examine  the  questions  so  fully  considered 
in  that  case.  We  are  entirely  satisfied  vrith 
such  ruling,  and  have  adhered  to  it  In  sev- 
eral subsequent  cases." 

Appellee's  instructions  Nos.  2,  S,  and  4  ob- 
jected to  simply  undertake  to  define  the  char- 
acter of  the  misrepresentation  that  will  con- 
stitute fraud,  and  do  not  attempt  to  include 
all  the  necessary  elnaents  to  a  recovery.  The 
principles  declared  in  eadi  are  supported  by 
the  decisions  of  this  court,  as  announced  in 
the  following  cases:  Ray  t.  Baker,  166  Ind.  74, 
88,  74  N.  E.  ei9;  Laidla  t.  Loveless,  40  Ind. 
211,  216,  217;  Peter  ▼.  Wright  et  al.,  8  Ind. 
183;  Bethell  ▼.  Bethell,  92  Ind.  318,  328,  327; 
Parrish  v.  Thurston,  87  Ind.  437,  438. 

[31  Appellant  objects  to  these  several  In- 
structions on  account  of  certain  alleged  omis- 
sions, and  cites  a  number  of  cases  whidi 
correctly  hold  that,  where  an  Instruction  un- 
dertakes to  tell  the  jury  just  what  is  neces- 
sary in  order  to  maintain  an  action  or  de- 
fense. It  must  be  complete  as  well  as  cor- 
rect. We  recognize  this  rule  as  correct,  and 
our  holding  with  reference  to  the  instruc- 
tions here  considered  is  in  no  sense  in  con- 
flict therewith. 

[41  Neither  of  the  Instmctioiui  in  question 
attempts  to  state  the  entire  law  of  the  case, 
or  the  facts  necessary  to  entitle  appellee  to  a 
recovery,  nor  do  we  think  it  can  be  said  that 
either  attempts  to  state  every  element  ttiat 
enters  into  and  constitutes  fraud.    In  so  far 
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aa  each  of  said  Instructions  attempts  to  state 
the  law  of  the  case,  applicable  to  the  particu- 
lar element  of  fraud  discussed  therein,  each 
Instruction  correctly  states  the  same,  and 
other  instructions  given  correctly  cover  all 
omissions  complained  of  upon  which  appel- 
lant was  entitled  to  an  instruction. 

[61  Counsel  urge  against  these  instructions, 
generally,  that  they  omit  an  important  ele- 
ment necessary  to  be  proven  to  constitute 
fraud,  tIe.,  the  element  of  knowledge  on  the 
part  of  appellant  that  the  representations 
made  were  false.  But,  under  the  holdings 
of  this  and  the  Supreme  Court,  this  Is  not 
a  necessary  element  of  fraud.  Klrkpatrlck 
V.  Beeves,  121  Ind.  280,  282,  22  N.  B.  139; 
Frenzel  v.  Miller,  supra;  Boiler  v.  Blair  et 
al.,  96  Ind.  203,  205;  Bethell  v.  Bethell, 
supra;  West  ▼.  Wright,  98  Ind.  835,  339; 
Pumas  T.  Friday,  102  Ind.  129,  1  N.  H.  296; 
Slauter  ▼.  Favorite,  107  Ind.  291,  299,  4  N. 
E.  880,  57  Am.  Bep.  106;  Bolds  v.  Woods,  9 
Ind.  App.  657,  36  N.  E.  933 ;  Culley  v.  Jones, 
164  Ind.  168,  172,  173,  73  N.  B.  94. 

[6]  But  counsel  Insist  that,  in  the  absence 
of  such  an  element  in  the  charge,  the  court 
should  have  told  the  Jury  that  the  state- 
ments must  have  been  recklessly  made  with- 
out regard  for  their  truth.  In  this  counsel 
is  In  error.  In  the  case  of  Furnas  v.  Fri- 
day, supra,  the  court  said  upon  this  subject, 
at  page  130  of  102  Ind.,  at  page  297  of  1  N. 
E.:  "It  is  clear  that  the  paragraph  before 
US'  does  not  charge  fraud,  for  U  does  not 
aver  that  there  was  amy  purpose  to  defraud, 
nor  that  there  was  any  reckless  misstate- 
ment. On  the  contrary,  the  fair  conclusion 
from  the  facts  stated  is  that  the  appellant 
acted  honestly,  stated  what  he  believed  to  be 
true,  and  gave  the  plaintiff  a  full  opportuni- 
ty to  examine  the  sheep  for  himself.  If  the 
complaint  had  shown  that  the  .defendant  pro- 
fessed to  be  an  expert,  «nd  that  he  induced 
the  plaintiff  to  rely  upon  his  superior  Judg- 
ment or  skill,  or  if  it  had  shoten  that  the 
defendant  made  the  representations ,  for  a 
fraudulent  purpose,  or  had  recklessly  made 
them,  a  different  case  would  have  been  pre- 
sented." 

In  the  case  of  Klrkpatrlck  v.  Reeves  et 
al.,  supra,  at  page  282  of  121  Ind.,  at  page 
140  of  22  N.  E.,  the  court  said:  "A  belief 
In  the  truth  of  a  statement  does  not  always 
clear  the  person  who  makes  It  of  a  fraud- 
ulent purpose  or  relieve  him  from  liability. 
•  •  •  An  unqualified  statement  that  a 
fact  exists,  made  for  the  purpose  of  induc- 
ing another  to  act  upon  it,  implies  that  the 
pei-son  who  makes  it  knows  it  to  exist,  and 
speaks  from  his  own  knowledge.  If  the  fact 
does  not  exist,  and  the  defendant  states  of 
his  own  knowledge  that  it  does,  and  induces 
another  to  act  upon  his  statement,  the  law 
will  Impute  to  him  a  fraudulent  purpose." 
Slauter  v.  Favorite,  supra;  Furnas  v.  Fri- 
day, supra;  West  v.  Wright,  supra;  Boiler 
V.  Blair,  supra;  Bethell  v.  Bethell,  supra; 
Krewson  v.  Cloud,  45  Ind.  273;  Brooks  v. 
Biding,  46  Ind.  15 ;  Booher  v.  Goldsborough, 


44  Ind.  490;  Frenzel  t.  Miller,  snpra;  8  Am. 
&  Eng.  Encyc  Law,  642;  Fisher  ▼.  Mellen, 
103  Mass.  503;  Brownlle  v.  CampbeU,  5 
App.  Cas.  925;  Slim  v.  Croucher,  1  De  Gez, 
F.  ft  J.  618;  Bullls  v.  Noble,  36  Iowa,  618; 
Baley  v.  Williams,  73  Mo.  310 ;  Oregonlan  B. 
W.  Co.  V.  Oregon,  etc.  (C.  C.)  23  Fed.  232, 
10  Sawy.  464;  Cragle  t.  Hadley,  99  N.  X. 
131,  1  N.  B.  637,  52  Am.  Bep.  9. 

[7]  The  court  In  the  instructions  given  in 
this  case  told  the  Jury  in  effect  that,  before 
the  appellee  was  entitled  to  recover,  he  must 
shoio  tlMt  the  representations  charged  were 
made  for  the  fraudulent  purpose  of  inducing  - 
the  appellee  to  make  the  trade  in  question. 
Appellant  also  insists  that  the  authorities  re- 
lied upon  by  appellee,  npon  this  question,  are 
all  cases  in  equity  seeking  a  rescission  and 
cancellation  of  the  contract,  and  that  the  prin- 
ciples therein  stated  do  not  apply  to  a  case, 
like  the  one  at  bar,  seeking  to  recover  dam- 
ages on  account  of  the  fraudulent  represen- 
tations. The  question  here  involved,  viz., 
whether  or  not  it  is  necessary  that  the  par- 
ty making  the  false  representations  at  the 
time  knew  them  to  be  false,  in  order  to  COU'^ 
stitute  them  fraudulent,  is  discussed  In  the 
case  of  Frenzel  v.  Miller,  supra,  and  decided 
adversely  to  appellant's  contention.  This 
case,  as  well  as  all  the  cases  supra,  cited 
and  quoted  from,  recognize  that  the  repre- 
sentations must  be  made  with  a  fraudulent 
Intent  and  purpose.  Herein  lies  the  differ- 
ence between  cases  like  the  one  at  bar  and 
cases  in  equity  seeking  relief  from  mutual 
mistake,  the  result  of  misrepresentations  in- 
nocently made. 

[t]  Instruction  No.  12  is  objected  to;  but 
no  ground  of  objection  is  stated.  In  appel- 
lant's points  and  authorities,  other  than  that 
the  instruction  was  fatally  erroneons.  Under 
the  well-established  rules  of  this  court,  such 
an  objection  Is  too  Indefinite  and  uncertain, 
and  therefore  not  available.  Inland  Steel  Co. 
V.  Smith,  168  Ind.  245-252, 80  N.  E.  538;  Knapp 
V.  Stat«,  168  Ind.  153-158,  79  N.  B.  1076. 

[1]  Instructions  Nos.  1  and  2  given  by  the 
court  upon  Its  own  motion  are  each  objected 
to.  Instruction  No.  1  sets  out  the  allegations 
of  the  complaint  in  detail  and  with  partic- 
ularity, and  tells  the  Jury  that  "to  this  com- 
plaint the  defendant  has  answered  by  a  gen- 
eral denial,  and  this  forms  the  issue  yon  are 
to  try."  There  was  certainly  no  error  in 
such  an  Instruction.  The  second  instruction 
follows  In  these  words:  "Under  the  issues 
thus  formed,  to  entitle  the  plaintiff  to  recover 
in  this  case,  he  must  have  proved  by  a  fair 
preponderance  of  all  the  evidence  given  tn 
the  cause  all  of  the  material  averments  of 
his  complaint" 

That  appellant  should  object  to  these  In- 
structions taken  together  seems  IncouBlstent 
with  his  failure  to  present,  by  any  assign- 
ment of  error,  the  question  of  the  sufficl^icy 
of  the  complaint  But  counsel  urges  to  this 
instruction  an  objection  which  he  has  at- 
tempted in  his  brief,  without  any  assignment 
of  error  presenting  the  same,  ta  raise  to  the 
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sufficiency  of  the  complaint,  and  which  he 
also  raises  to  the  suflSclency  of  the  evidence, 
viz.:  Hiat  the  complaint  contains  no  aver- 
moit  of  any  value  which  the  land  and  the 
stock  of  the  "Miller  Hopkins  Manufactur- 
ing Company"  had  at  the  time  the  appellant 
traded  it  to  appellee  for  his  property,  and 
that  the  only  averments  as  to  value  of  said 
property  was  that  the  appellant  at  the  time 
represented  his  farm  to  be  worth  $4,000,  and 
that  "without  a  particle  of  evidence  of  any 
confidential  relation  between  the  parties  that 
fact  was  not  a  "material  averment'  upon 
proof  of  which  plalntltf  was  entitled  to  re- 
cover." Counsel  have  certainly  overlooked 
the  averments  of  the  complaint  upon  this 
subject.  They  are  too  numerous  and  lengthy 
to  set  out  In  detail  in  this  opinion. 

[10]  The  complaint  alleges  In   detail  the 
representations  made  with  reference  to  the 
quality  and  character  of  the  soil,  Its  produc- 
tivity, the  crops  growing  thereon,  the  proba- 
ble yield  thereof,  which  it  is  represented  has 
been  the  usual  yield  of  the  farm,  the  build- 
ings and  Improvements  and  their  character, 
and  the  value  of  the  farm,  the  character  of 
the  business  of  the  corporation,  Its  assets, 
earnings,    financial    condition,     ItB    profits, 
soundness,   and  solidity,  value  of  its  stock, 
that   dividends  had   been   declared   thereon, 
the  denomination  of  the  separate  shares  of 
stock,  their  face  value,  and  the  actual  worth 
of  the  stock  proposed  to  be  traded  by  appel- 
lant, and  avers  that  appellant  referred  to  a 
man  whom  he  (appellant)  claimed  to  have 
procured    to   make   an   examination   of   the 
farm,  and  represented  that  he  wonld  tell  ap- 
pellee the  exact  truth  as  to  the  value  of  the 
farm,   character  of   its   soil,   improvements, 
crops  growing  thereon,  etc. ;   that  he  procuiv 
ed  such  person  to  make  to  appellee  the  same 
false  representations  made  by  himself;   that 
be  (appellant)  also  referred  appellee  to  a  per- 
son connected  with  said  corporation  who,  be 
said,  knew  and  would  tell  him  (appellee)  the 
exact  truth  about  the  affairs  of  the  same; 
and  that  he  (appellant)  then  procured  that 
person  to  make  to  appellee  the  same  false 
representations  with  reference  to  said  stock, 
so  made  by  appellant.    The  trade  in  question 
was  made  in  Hancock  county,  and  It  is  alleg- 
ed  in  the   complaint   that   appellant's  land 
traded  was  situate  in  Warrick  county,  Ind.; 
that  appellee  had  never  seen  and  knew  noth- 
ing about  the  same ;   that  he  (appellee)  knew 
nothing  about  said  corporation,  its  aCCairs  or 
business,  or  Its  financial  conditions,  or  the 
value  of  its  stock,  but  for  Information,  with 
reference  to  all  of  said  matters,  both  as  to 
the  farm  and  corporation  stock,  relied  whol- 
ly upon  the  representations  of  appellant  and 
the  men  to  whom  appellant  referred  him,  all 
of  which  appellant  well  knew  and,  so  know- 
ing, made  said  representations  for. the  pur- 
pose of  deceiving  appellee  and  cheating  and 
defrauding  him  by  inducing  him  to  make 
said  trade;    that  appellee  did  so  rely  upon 
such  representations,  and  by  them  was  In- 
duced to  make  said  trade;    that  each  and 


an  of  said  representations  were  false,  and 
appellant  knew  them  to  be  so  when  he  made 
them  and  procured  them  to  be  made.  There 
are  other  allegations ;  but  we  think  we  have 
set  out  sufiicient  to  show  that  proof  of  the 
same  would  be  sufficient  to  meet  the  above 
objection  urged  to  instructions  1  and  2  of 
the  court,  under  the  authorities  cited  and  re- 
lied upon  by  appellant.  Cagney  v.  Cuson,  77 
Ind.  494 ;  Bolds  v.  Woods,  at  pages  663  and 
664  of  9  Ind.  App.,  36  N.  B.  933;  Culley  ▼. 
Jones,  supra ;  Manley  v.  Felty,  146  Ind.  194, 
198,  199,  45  N.  B.  74 ;  Harness  v.  Home,  20 
Ind.  App.  134,  140,  141,  50  N.  B.  395. 

[11]  Where  the  vendee  is  wholly  ignorant 
of  the  value  of  the  property,  and  the  vendor 
knows  this,  and  also  knows  that  the  vendee 
Is  relying  upon  his  (the  vendor's)  represen- 
tation as  to  the  value,  and  such  representa* 
tion  is  not  a  mere  expression  of  opinion,  but 
is  made  as  a  statement  of  fact,  which  state- 
ment the  vendor  knows  to  be  untrue,  such  a 
statement  is  a  representation  by  which  the 
vendor  Is  bound.  Culley  v.  Jones,  supra; 
Pomeroy,  Eq.  Juris,  ff  878,  879;  Picard  v. 
McCormlck,  11  Mich.  68;  Bolds  v.  Woods,  9 
Ind.  App.  at  pages  663,  664,  and  665,  36 
N.  B.  933. 

[12]  Under  the  allegations  of  this  com- 
plaint, "whether  such  representations  as  to 
value  are  merely  the  expressions  of  an  opin- 
ion or  affirmation  of  facts  to  be  relied  upon 
is  a  question  of  fact  to  be  determined  by  the 
Jury,"  under  proper  instructions.  Culley  T. 
Jones,  supra;  Simar  v.  Canaday,  58  N.  Y. 
298, 13  Am.  Rep.  623 ;  People  v.  Peckens,  153 
N.  T.  576,  591,  47  N".  B.  883;  Ingalls  T.  MU- 
ler,  121  Ind.  188,  191,  22  N.  B.  995 ;  14  Am. 
&  Eng.  Bncyc.  Law  (2d  Bd.)  35-206. 

Upon  the  subject  of  the  representations 
as  to  the  value  of  the  stock,  the  case  at  bar, 
if  anything.  Is  stronger  than  the  case  of 
Grover  v.  Cavanaugh,  40  Ind.  App.  340,  at 
page  346,  82  N.  B.  104,  at  page  106,  In  which 
this  court  said:  "The  representations  aver- 
red in  the  complaint  before  us  were  not 
made  to  induce  the  extension  of  credit  They 
were  representoHont  of  material,  existing 
facts  that  went  to  estahUsh  primarUy  the 
value  of  the  property  appellee  was  seeking 
to  sett." 

[13]  The  next  alleged  error  presented  by 
appellant's  points  and  authorities  relates  to 
misconduct  of  Jury.  There  is  no  showing  by 
the  affidavits  In  support  of  this  ground  of 
the  motion  for  new  trial  that  some  of  appel- 
lant's attorneys  did  not  have  knowledge  of 
the  misconduct  complained  of  before  the  ver- 
dict of  the  Jury  was  returned.  In  fact,  it 
appears  from  the  record  that  the  misconduct 
charged  occurred  after  the  Jury  retired  to 
consider  their  verdict,  and  that  the  court, 
after  being  advised  of  the  same,  called  tne 
Jnry  into  the  courtroom  and  gave  them  very 
proper  instructions  on  the  subject;  and,  la 
the  absence  of  a  showing  to  the  contrary,  the 
presumption  which  this  court  always  indulg- 
es in  favor  of  the  regularity  of  the  proceed- 
ings in  the  lower  court  would  cause  us^  la 
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this  case,  to  Indulge  the  presumption  that 
both  parties  to  the  suit  were  present  either 
in  person  or  by  one  of  their  attorneys  when 
such  action  was  taken  by  the  lower  court. 
This  presumption,  in  this  case.  Is  strength- 
ened by  the  fact  that  the  appellant  and  two 
of  bis  attorneys  In  their  affidavits  each  say 
that  they  were  not  present  when  such  action 
was  taken,  but  do  not  say  that  the  other  coun- 
sel for  appellant  were  not  present,  and  such 
other  counsel  each  make  an  affidavit  in  said 
matter  and  are  silent  upon  said  subject.  A 
very  strong  showing  is  made  by  way  of 
counter  affidavits  to  the  effect  that  appellant 
was  not  prejudiced  in  any  event;  but  the 
controlling  Influence  in  our  determination  of 
this  question  is  the  absence  of  a  showing  that 
neither  of  appellant's  counsel  knew  of  the 
misconduct  charged,  before  the  return  of  the 
verdict,  In  time  to  have  moved  for  a  with- 
drawal of  the  submission  of  the  cause  to  the 
Jury. 

[14]  Under  the  holdings  of  this  and  the  Su- 
preme Court,  the  record  must  show  that  nei- 
ther appellant  nor  his  counsel  had  knowledge 
Of  the  alleged  misconduct  before  the  Jury  re- 
turned their  verdict;  or.  In  case  they  bad 
such  knowledge,  they  must  show  a  sufficient 
excuse  for  their  failure  to  interpose  season- 
able objections  to  such  misconduct  In  the 
absence  of  such  showing,  a  new  trial  cannot 
be  granted.  Aurora,  etc.,  Go.  t.  Nlebruggee, 
26  Ind.  App.  567,  673,  68  N.  B.  864;  Fifth 
Ave.  S.  Bank  of  Columbus,  Ohio,  v.  Cooper  et 
al.,  19  Ind.  App.  18,  19,  48  N.  B.  236;  Mes- 
senger T.  State,  152  Ind.  227,  231,  52  N.  B. 
147;  Ellis  V.  City  of  Hammond,  167  Ind.  267, 
269,  61  K  E.  565;  Cleveland,  etc.,  R.  Go.  ▼. 
Osgood,  36  Ind.  App.  34,  42,  43,  73  N.  E.  285. 

If,  in  this  case,  a  motion  to  withdraw  the 
submission  of  the  cause  to  the  Jury  had  be«i 
nude  and  overruled,  such  ruling  of  the  court 
would  present  a  very  different  question;  but 
appellant,  having  taken  the  chances  of  a 
verdict  In  his  favor,  cannot  now  avoid  the 
effect  of  one  against  him  on  account  of  mis- 
conduct of  the  Jury  known  to  his  counsel 
prior  to  the  rendition  of  such  verdict  See 
Cleveland,  etc.,  B.  Co.  t.  Osgood,  and  other 
cases  supra. 

Misconduct  of  counsel  for  appellee  on  ac- 
count of  statements  made  In  the  argument  of 
objections  made  to  the  Introduction  of  evi- 
dence, and  In  the  final  argument  of  the 
cause,  are  urged  as  one  of  the  grounds  for 
new  trial.  The  record  discloses  no  miscon- 
duct of  this  character  presented  for  review 
by  this  court  which  was  not  entirely  correct- 
ed and  cured  by  instructions  of  the  lower 
court 

Finally,  It  is  argued  that  the  verdict  of  the 
Jury  is  not  sustained  by  sufficient  evidence, 
and  especially  that  there  was  no  proof  on 
the  question  of  amount  or  measure  of  dam- 
ages Justifying  the  verdict.  Upon  the  ques- 
tion of  the  measure  of  damages,  the  Instruc- 
tions given  by  the  court  were  as  favorable 
to  aivellant  as  the  law  warranted :  the  court 


having  given,  upon  this  subject,  all  the  In- 
structions requested  by  appellant  There  was 
evidence  supporting  the  verdict  on  all  ques- 
tions material  and  necessary  to  a  recovery 
by  appellee. 

We  find  no  error  In  the  record  authorizing 
a  new  trial  of  ttie  case.    Judgment  affirmed. 

VEVr,  P.  X,  not  participating. 


(48  Ind.  A.  32) 
POLK  v.  HAWOBT^.    (No.  7,258.) 
(Appellate  Court  of  Indiana,  Division  No.  2. 
June  7,  1911.) 

1.  COBPOBATIORS      ({      431*)  — IiIABtUTT      Or 

Agent— UNDI8CL08EO  Aqenot. 

Where  an  officer  of  an  interurban  railway 
company  acta  as  agent  of  the  company  in  con- 
tracting for  the  payment  of  damages  from  the 
coQBtruction  of  a  railway  cut  and  grade,  he  is 
personally  liable,  though  be  does  not  intend  to 
bind  himself,  the  landowner  not  knowing-  of  the 
agency,  and  interrogatories  and  instrnctions 
based  on  a  contrary  tlieory  are  properly  refused. 

(Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  I  1742;   Dec  Dig.  f  431.»] 

2.  LmB  ESTATES  (I  22*)— CONSTBUCTIOK— IjIA. 

BiLiTT  roB  Damages — Rights  or  Ownbbs. 
A  life  tenant  is  entitled  to  damages  for  in- 
Juries  caused  by  the  construction  of  a  railway 
cut  and  grade  through  the  premises  and  in  front 
of  his  residence,  and  the  life  tenant  and  remain- 
dermen may  recover  in  separate  actions  their 
several  damages,  the  life  tenant  for  loss  to  pres- 
ent enjoyment  and  the  remaindermen  for  per- 
manent injury  to  the  property,  and  an  instruc- 
tion that  plaintiff  cannot  recover  unless  she  Is 
the  owner  of  the  fee  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TJfe  Ebtatea, 
C!ent  Dig.  |i  37-42;    Dec.  Dig.  S  22.*] 

8.  Appeai-  and  Ebbob  (|  1051*)— Habmxkss 
Ebkob — Erroneous  Admission  of  Evidence. 
The  error,  if  any,  in  admitting  evidence,  is 
not  aVRilable,  where  other  nnoftntradicted  evi- 
dence of  the  same  character  and  to  the  same  ef- 
fect was  received  without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {(  4161-4170;    Dec.  Dig.  { 

Appeal  from  Circuit  Court,  Johnson  Coun- 
ty;  Wm.  A.  Johnson,  Special  Judge. 

Action  by  Nancy  J.  Haworth  against  James 
T.  Polk.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Tm  Ert  Slack,  for  appellant  Douglas  Dob- 
bins and  E.  A.  McAIpin,  for  appelle& 

IBACH,  J.  AppeUee^  plaintiff  below,  in 
her  complaint  alleged  in  substance:  That  in 
1902  she  entered  into  a  contract  with  appel- 
lant by  the  terms  of  which  she  agreed  to 
permit  him,  and  others  whom  he  might  au- 
thorize, to  enter  upon  her  premises  and  make 
a  railroad  cut  and  grade  in  front  of  her  resi- 
dence ;  that  as  a  part  of  said  agreement  ap- 
pellant agreed  to  pay  appellee  all  damages 
her  property  might  sustain  by  the  construc- 
tion of  such  cut  and  grade;  that  thereafter 
appellant  in  company  with  teams  and  la- 
borers, entered  upon  said  premises  and  con- 
structed such  cut  and  grade.  The  injury 
to  her  property  is  described  In  detail,  and 
she  Is  alleged  to  have  been  damaged  thereby 


•For  other  cases  se*  same  topic  and  section  NUUBEB  la  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Bap'r  indexes 
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in  the  sum  of  $2,000,  for  which  amount  she 
naked  Judgment.  After  the  overruling  of.  a 
demubrer  for  want  of  facts,  the  case  was  put 
at  issue  by  answer  in  general  denial.  A 
jury  trial  resulted  in  a  verdict  of  $400  for 
appellee,  appellant's  motion  for  ^  new  trial 
was  overruled,  and  judgment  was  rendered 
on  the  verdict,  from  which  judgment  this 
appeal  is  prosecuted. 

The  errors  relied  njfon  for  reversal  arise 
upon  the  overruling  of  the  motion  for  new 
trial,  and  present  three  contentions:  (1)  That 
the  contract  was  made  with  and  the  work 
done  by  the  Indianapolis,  Greenwood  &  Shel- 
byviUe  Railroad  Company,  of  which  appel> 
lant  Is  but  an  ofBcer,  and  therefore  not  per- 
sonally liable;  (2)  that  appellee  was  noi^  the 
owner  In  fee  simple  of  the  premises  dam- 
aged, and  therefore  could  not  recover;  (3) 
that  certain  evidence  was  wrongfully  admit- 
ted. 

Appellant  claims  that  the  evidence  does  not 
establish  the  allegations  of  the  complaint,  and 
does  not  show  that  appellant  made  an  indi- 
vidual contract  with  appellee,  but  rather  that 
appellee  made  the  agreement  with  the  rail- 
way company  through  its  offlc««. 

[1]  If  appellant  at  the  time  of  making  the 
agreement  with  appellee  was  acting  merely 
as  agent  of  the  interurban  railway  company, 
in  order  to  avoid  personal  liability.  It  was 
his  duty  to  declare  to  appellee  the  fact  of  his 
agency.  Failing  to  do  so,  he  took  upon  him- 
self all  the  liabilities,  either  express  or  im- 
plied, created  by  the  contract,  exactly  In  the 
same  manner  as  If  he  were  the  principal  in 
interest.  Merrill  t.  Wilson,  6  Ind.  426,  427; 
Am.  &  Eng.  Ency.  Law,  vol.  1,  p.  1121 ;  Bein- 
liard  on  Agency,  f  SOS. 

In  the  present  case  there  Is  evidence  that 
appellant  made  the  contract  sued  on,  that  if 
he  made  it  as  agent  he  did  not  disclose  his 
agency,  and  there  is  no  evidence  that  appel- 
lee knew  of  any  agency  of  appellant  at  the 
time  the  agreement  was  made.  It  may  not 
have  been  intentional  on  the  part  of  appel- 
lant to  bind  himself  to  the  payment  of  dam- 
ages to  appellee;  bnt  failing  to  inform  her 
of  ills  agency,  and  she  having  no  actual 
Imowledge  of  that  fact,  ander  the  well- 
known  rule  of  law,  he  cannot  now  escape  lia- 
bility and  be  relieved  of  tbe  burden  of  his 
own  contract  by  claiming  that  he  was  in  fact 
acting  for  the  railway  corporation.  If  he 
bad  made  known  such  fact  to  appellee,  she 
might  not  have  entered  into  such  a  contract 
vvith  the  railroad  company,  as,  for  example, 
she  might  have  been  willing  to  accept  appel- 
lant for  the  performance  of  such  contract, 
knowing  him  to  be  responsible,  while  she 
would  not  have  been  willing  to  enter  into 
the  same  with  the  railroad  company,  not  be- 
ing acquainted  with  its  financial  responsibil- 
ity. The  evidence  sufficiently  bears  out  the 
allegations  of  the  complaint 

Appellant  asked  that  certain  interrogator- 
ies be  propounded  to  the  Jury,  which  proceed 
on  the  theory  that  if  the  work  was  done  by 


the  railway  company,  and  nnder  Its  orders, 
appellant  Is  not  liable.  They  were  rightly  re- 
fused, as  nnder  the  allegations  of  the  com- 
plaint It  Is  Immaterial  who  did  the  work, 
so  long  as  they  were  authorized  by  appellant 
And,  it  all  the  Interrogatories  presented  had 
been  answered  in  the  affirmative,  these  an- 
swers would  not  have  availed  appellant  aa 
the  fact  would  still  remain  fully  proven  that 
the  agreement  sued  on  was  made  personally 
with  appellant  and  in  his  individual  capacity, 
and  not  as  agent  for  any  one,  so  that  It  mat- 
tered not  who  performed  the  actual  labor  of 
comt)leting  the  agreement  made  with  ap- 
pellee. 

Error  is  also  assigned  in  refusing  to  give 
certain  Instructions  requested  by  appellant. 
The  condition  of  the  record  Is  not  entirely 
satisfactory ;  but  we  should  be  unduly  tech- 
nical to  hold  that  the  instructions  were  not 
in  the  record,  and  were  not  to  be  consid- 
ered. Certain  of  these  proceed  upon  the 
same  theory  upon  which  the  interrogatories 
were  drawn,  that  the  work  was  done  by  the 
railroad  company,  of  which  appellant  was 
but  an  officer.  For  reasons  already  given, 
they  were  rightly  refused,  and  for  the  fur- 
ther reason  that  the  court  had  already  in- 
structed the  Jury  that  the  plaintlft  could  not 
recover  unless  she  proved  that  appellant 
made  and  entered  Into  the  contract  with  her 
In  bis  own  individual  capacity. 

t2]  Instruction  2,  requested  by  appellant, 
was  wrong  and  was  therefore  properly  re- 
fused. If  given,  the  court  would  ha^e  told 
the  jury  that  appellee  could  not  recover  any 
damages  unless  she  owned  in  fee  simple  the 
real  estate  injured. 

The  owner  of  a  life  estate  is  entitled  to 
damages  for  Injuries  done  to  his  estate  as 
well  as  the  remainderman.  Tbe  same  act 
may  be  injurious  to  l>oth,  and  they  are  en- 
titled to  recover  in  separate  actions  for  their 
several  damages ;  the  holder  of  the  life  es- 
tate for  damages  on  account  of  loss  to  the 
present  enjoyment  of  the  estate;  and  the 
remainderman  for  the  more  permanent  in- 
Jury  to  the  property.  The  amount  of  loss 
sustained  might  not  be  the  same,  but  the 
legal  right  to  redress  is  the  same. 

It  will  be  obseiTed  that  appellee  did  not 
aver  the  nature  of  her  title  to  tbe  land  in 
question,  and  the  cause  proceeded  to  trial 
without  requiring  the  nature  of  her  title  to 
be  disclosed,  and,  although  counsel  in  his 
brief  claims  that  the  proof  shows  only  a 
life  estate  in  appellee,  yet  the  instruction 
would  have  been  erroneous  because  it  would 
tend  to  deprive  her  of  all  relief  for  injuries 
she  might  have  suffered  to  her  use,  posses- 
sion, and  enjoyment  of  the  land. 

[3]  Error  is  assigned  in  tbe  admission  of 
certain  evidence;  but,  whether  properly  ad- 
mitted or  not  the  error  is  not  available,  since 
other  uncontradicted  evidence  of  the  same 
character  and  to  the  same  effect  was  intro- 
duced without  objection. 

No  error  appearing  In  tbe  record,  the  Judg- 
ment Is  affirmed. 
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(48  Ind.  A.  S8) 
CITT  OF  INDIANAPOIilS  v.  SUDER. 
(No.  7,265.) 

(Appellate  Conrt  of  Indiana,  DiTision  Na  2. 
June  8,  1911.) 

1.  Municipal  Cobpobaiions  (§  755*)— Public 
Stbeets— INJUBIES  TO  Pbdestbians— City's 

LlABILIIT. 

There  being  no  statutory  liability  for  in- 
juries growing  out  of  defects  in  public  streets, 
such  liability  must  be  predicated  on  negligence 
imputed  to  the  city  from  a  failure  to  keep  the 
streets  in  a  reasonably  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  IHg.  {  755.*] 

2.  Neqlioence  (S  58*)— "Peoximatb  Caubb"— 
What  Constitutes. 

Negligence  to  furnish  the  foundation  of  an 
action  tor  damages  must  be  the  proximate  cause 
of  the  injury  complained  of-;  proximate  cause 
being  that  which  in  a  natural  and  continuous 
sequence,  unbroken  by  any  new  and  independent 
cause,  produces  the  event,  and  without  which 
it  would  not  have  occurred. 

[E!d.  Note. — ^For  other  cases,  see  Negligence, 
Cent  Dig.  t  71;    Dec.  Dig.  i  58.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758-5769 ;    vol.  8,  p.  7771.] 

3.  Municipal  Cobfobaiionb  ({  816*>— Stbeets 
—Decayed  Trees— Injubies  to  Pedestbians 
— Complaint. 

A  complaint  for  injuries  to  a  pedestrian  by 
the  fall  of  a  decayed  tree  standing  in  a  public 
street,  alleging  that  defendant  negligently  per- 
mitted the  tree  in  its  dead  and  decayed  condition 
to  stand  in  a  public  thoroughfare,  and  that 
plaintiff  was  injured  by  the  fall  of  the  tree  and 
sustained  damages  as  a  result  thereof,  was  fa- 
tally defective  for  failure  to  allege  that  the 
tree  fell  by  reason  af  its  dead  and  decayed  condi- 
tion.     ' 

[Ed.  Note.— For -other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1711-1714;  Dec. 
Dig.  S  816.*] 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty;  James  M.  Leathers,  Judge. 

Action  by  Ida  Slider  against  the  City  of 
Indianapolis.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed,  with  directions. 

Frederick  E.  Matson,  James  D.  Pierce,  and 
Crate  D.  Bowen.  for  appellant  George  Burk- 
hart,  for  appellee. 

ADAMS,  J.  Appellee  recovered  Judgment 
against  appellant  for  damages  growing  out 
of  injuries  alleged  to  have  been  received  by 
the  falling  of  a  dead  and  decayed  tree,  locat- 
ed within  the  limits  of  a  street  of  the  appel- 
lant city.  The  complaint,  as  originally  filed, 
was  in  three  paragraphs,  to  which  a  demur- 
rer was  sustained  as  to  the  second  and  third 
paragraphs,  and  overruled  as  to  the  first. 
Upon  motion  of  the  appellee,  and  by  leave  of 
court,  the  first  paragraph  of  complaint  was 
amended,  to  which  paragraph,  as  amended, 
the  appellant  demurred  for  want  of  facts 
sufficient  to  constitute  a  cause  of  action, 
which  demurrer  was  overruled,  and  the  cause 
put  at  Issue  by  answer  In  general  denlaL  Up- 
on the  issue  thus  formed  the  cause  was  sub- 
mitted to  a  jury,  and  a  verdict  returned  for 
appellee.    Motion  for  a  new  trial  was  over- 


ruled, and  Judgment  rendered  vpau  the  Ter- 
dlet 

The  suflldency  of  the  complaint  to  Vlth- 
stand  demurrer  for  want  of  facts  is  the  first 
and  controlling  question  presented  by  the  as- 
signment of  errors.  The  amended  complaint, 
omitting  the  caption  and  conclusion,  is  as  fol- 
lows: "That  the  city  of  Indianapolis  is  a 
municipal  corporation,  incorporated  under 
the  laws  of  the  state  of  Indiana;  that  North 
Pennsylvania  street  Is  one  of  the  public 
streets  within  the  corporate  limits  of  said 
city;  that  it  is  the  duty  of  said  city  to  keep 
Its  streets  and  sidewalks  In  a  safe  condition 
for  travel,  yet  said  city,  in  violation  of  said 
duty,  as  aforesaid,  authorized,  permitted,  and 
negligently  allowed  a  dead,  rotten,  and  de- 
cayed tree  to  stand  near  the  sidewalk  on  the 
east  side  of  said  street,  between  Vermont 
and  East  New  York  streets,  and  between  the 
sidewalk  and  the  roadway  of  said  street; 
that  the  defendant  city  negligently  allowed, 
permitted,  and  authorized  said  dead,  decayed, 
and  rotten  tree  to  so  stand  and  remain  near 
said  sidewalk  for  a  long  period  of  time,  to 
wit  four  weeks,  after  It  had  notice  of  its  dan- 
gerous condition,  or  by  the  exercise  of  rea- 
sonable care  could  have  known  of  Its  dan- 
gerous condition;  and  that  said  defendant 
city  could,  by  the  exercise  of  reasonable  dili- 
gence, have  removed  said  tree  within  said 
period  of  four  weeks,  and  that  said  dfif«id- 
ant,  with  full  knowledge  of  the  dangerous 
nature  of  said  tree,  negligently  and  carelessly 
allowed  said  tree  to  so  stand,  without  placing 
around  or  at  the  same  any  safeguards  or  rail- 
ings to  give  notice  of  its  dangerous  character, 
and  to  prevent  persons  who  might  walk  upon 
said  sidewalk  from  being  damaged  or  injur- 
ed; that  the  defendant  had,  or  by  the  exer- 
cise of  reasonable  care  could  have,  known  of 
the  dead,  decayed,  and  rotten  character  of 
said  tree;  that  the  plalntm  on  the  8tb  day 
of  October,  1906,  as ,  aforesaid,  was  lawfully 
walking  upon  said  sidewalk,  and  without  any 
notice  of  the  dead,  rotten,  and  decayed  char- 
acter of  said  tree,  or  Its  dangerous  nature, 
and  without  n^lgence  and  In  the  use  of  all 
due  care,  when  said  dead,  rotten,  and  decayed 
tree  fell  with  great  force  and  vloleice  upon 
this  plaintiff,  by  reason  whereof  the  plaln- 
tlfF  was  Injured,  in  this,  to  wtt,  that  she  was 
knocked  imconscious;  that  her  back  was  torn, 
lacerated,  and  bruised ;  that  the  ligaments  of 
her  back  were  torn,  wrenched,  and  perma- 
nently Injured;  that  her  nervous  system  was 
shocked  and  permanently  injured;  that  she 
suffered  other  serious  and  permanent  lnju> 
rles ;  that  she  suffered  great  pain  and  mental 
anguish  and  at  all  times  continues  to  suffer 
great  pain  and  mental  anguish.  All  on  ac- 
count of  which  she  was  confined  to  her  bed 
many  we^s,  and  was  compelled  to  expend 
large  sums  of  money  for  doctor  bills  and 
nurse  hire,  and  was  prevented  from  working 
for  a  long  time;   that  she  has  suffered,  and 
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contlnnes  to  softer,  great  pain  and  mental  an- 
guish on  account  of  said  injuries.  Where- 
fore," etc 

[1]  There  Is  no  statntoty  llablltty  In  tills 
state  against  cities  for  Injuries  growing  out 
of  defects  and  dangers  in  public  streets.  Cit- 
ies are,  however,  required  to  respond  in  dam- 
ages to  one  Injured  In  such  public  place,  but, 
where  a  liability  is  claimed,  it  must  be  pred- 
icated upon  negligence  imputed  to  the  city 
for  failure  to  keep  its  streets  in  safe  condi- 
tion for  travel.  Grove  v.  Ft  Wayne,  45  Ind. 
429,  15  Am.  Rep.  262. 

Ill  Negligence  of  any  kind  to  furnish  the 
foundation  of  an  actios  for  damages  must 
be  the  proximate  cause  of  the  Injury  com- 
plained of ;  the  maxim  of  the  law  being  causa 
prozlma,  non  remota,  spectatur.  1  Thompson 
on  Negligence,  {  44.  Proximate  catise  must 
be  takra  to  mean  that  which  in  a  natural 
and  continuous  sequence,  unbroken  by  any 
new  lndei)endent  cause,  produces  the  event, 
and  without  which  the  event  would  not  have 
occurred.  Shearman  &  Redfield,  Negligence 
0tb  Ed.)  i  26.  "It  Is  an  undisputed  rule  of 
law  In  cases  of  this  kind  that  recoverable 
damages  are  confined  to  causes  which  flow 
from  injuries  which  are  traceable  directly 
and  proximately  to  the  negligence  of  the  de- 
fendant" Roots  Co.  V.  Meeker,  105  Ind.  132, 
136,  73  N.  B.  253 ;  Sirk  v.  Marion  St  By.  Co., 
11  Ind.  App.  680.  682,  39  N.  B.  421;  Indian- 
apolis St  Ry.  Co.  V.  Ray,  167  Ind.  236,  245,  78 
N.  B.  978.  The  rule  of  pleading  at  common 
law  Is  that  the  facts  must  be  set  forth  with 
certainty,  by  which  Is  meant  a  clear  and  dis- 
tinct statement  of  the  facts  which  constitute 
the  cause  of  action  or  the  ground  of  defense, 
and  by  the  repeated  decisions  of  this  state 
the  same  degree  of  certainty  in  pleading  is 
required  under  the  Code  as  at  common  law. 
A  plaintiff  will  be  presumed  to  state  his  case 
as  strongly  as  the  facts  warrant  and  courts 
are  not  Justified  In  resorting  to  Inferences 
where  the  question  involved  pertains  to  the 
sufficiency  of  the  pleading.  The  material 
facts  necessary  to  constitute  a  cause  of  action 
must  be  directly  averred,  and  cannot  be  left 
to  depend  upon  or  to  be  shown  by  mere  recit- 
als or  Inferences.  McElwalne-Rlchards  Co. 
V.  Wall.  159  Ind.  557,  561,  65  N.  E.  753  ;  "South- 
em  R.  Co.  v.  Sittasen,  166  Ind.  257,  266,  76  N. 
B.  973 ;  Brwin  v.  Central  Union  Tel.  Co.,  148 
Ind.  365,  371,  46  N.  E.  667,  47  N.  B.  663;  Bal- 
timore, etc.,  B.  Co.  V.  loung,  146  Ind.  374,  377, 
45  N.  B.  479;  Avery  v.  Dougherty,  102  Ind. 
443,  449,  2  N.  B.  123,  52  Am.  Rep.  680;  Ohio, 
etc.,  R.  Co.  V.  Engrer,  4  Ind.  App.  261,  263,  30 
N.  B.  924;  Peerless,  etc.,  Co.  v.  Wray,  10  Ind. 
App.  324,  325,  37  N.  B.  1058. 

[31  In  the  complaint  before  us,  the  negli- 
goice  of  .the  appellant  In  permitting  a  dead 
and  decayed  tree  to  stand  in  a  public  thor- 
oughfare Is  sufficiently  shown  by  direct  aver- 
ments. The  Injury  to  the  appellee  caused  by 
the  falling  of  the  tree  and  the  damages  result- 


ing are  likewise  diown  by  direct  averments. 
But  it  does  not  appear  from  any  averment 
in  the  complaint  that  the  tree  fell  by  reason 
of  Its  dead  and  decayed  condition,  and  no 
causal  connection  Is  disclosed  between  the 
negligence  charged  and  the  injury  suffered. 
The  wrong  of  the  appellant  is  not  averred  to 
have  been  the  direct  and  proximate  cause  of 
the  Injury  to  the  appellee.  It  is  the  settled 
law  of  this  state  that,  where  an  action  for 
damages  Is  founded  upon  negligence,  the  neg- 
ligent acts  must  be  the  direct  and  proximate 
cause  of  the  injury,  and,  where  the  complaint 
falls  to  connect  the  negligence  with  the  in- 
Jury,  the  same  will  be  held  bad  on  demurrer 
for  want  of  sufficient  facts.  City  of  Logans- 
port  V.  Kihm  (1902)  169  Ind.  69,  72,  64  N.  B. 
695;  Pittsburg,  etc,  R.  Co.  v.  Conn,  104  Ind. 
64,  68,  3  N.  B.  636;  Corporation  of  Bluffton  v. 
Mathews,  92  Ind.  213,  216 ;  Pennsylvania  Co. 
V.  Hensil,  70  Ind,  569,  574,  36  Am.  Rep.  188; 
Pennsylvania  Co.  t.  Oallentlne,  77  Ind.  322, 
325;  City  of  Oreencastle  v.  Martin,  74  Ind. 
449,  457,  39  Am.  Rep.  98.  Upon  the  authority 
of  the  foregoing  cases,  we  are  compelled  to 
hold  that  the  complaint  before  us  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  trial  court  erred  In  over- 
ruling the  demurrer  thereto. 

The  judgment  is  therefore  reversed,  with  In- 
structions to  the  trial  court  to  sustain  the  de- 
murrer to  the  complaint,  with  leave  to  amend. 

(48  Ind.  A.  36) 

SCHBADEB  et  aL  v.  MBYBR'et  al. 

(No.  6,87a) 

(Appellate  (Tourt  of  Indiana,  Dividon  No.  1. 

June  8, 1911.) 
Apfkal  and  Bbbob  (§  756*)— Bbixfs-JRequi- 

SIIES. 

Where  aptlellants'  brief  on  appeal  did  not 
contain  an  assiniment  of  errots,  a  motion  for  a 
new  trial,  or  the  grounds  thereof,  and  did  not 
set  out  the  complaint  or  its  substance,  the  cause 
of  demurrer  and  a  condensed  recital  of  the  evi- 
dence in  narrative  form,  as  required  bv  Court 
of  Appeals  Rule  22  (55  N.  B.  vi),  and  no  er- 
ror appeared  on  the  record  proper,  the  judgment 
would  be  affirmed. 

[E]d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  3091;  Dec.  Dig.  g  756.*] 

Appeal  from  Superior  Court,  Tippecanoe 
County;   H.  H.  Vinton,  Judge. 

Action  by  Alice  Meyer,  as  guardian  of 
Edith  Schrader,  and  another,  against  John 
Schrader ,  and  others.  Judgment  for  plain- 
tiffs, and' defendants  appeal.    Affirmed. 

Wilson  &  Quinn,  for  appellants.  Edgar  D. 
Randolph  and  Edgar  G.  Collins,  for  appellees. 

FELT,  J.  This  Is  an  appeal  from  Tippe- 
canoe superior  court  from  a  judgment  of 
$690  In  favor  of  Alice  Meyer,  guardian  of 
EMith  and  Henry  Schrader,  minor  heirs  of 
William  Schrader,  deceased. 

The  appellants  in  the  preparation  of  their 
brief  have  failed  to  comply  with  rule  22  of 
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this  court  (55  N.  B.  vl)  In  several  partlcn- 
lars:  (1)  The  errors  assigned  are  not  set  out 
or  shown  In  any  way.  (2)  The  motion  for  a 
new  trial  relied  upon  is  not  set  out  or  Its 
grounds  stated.  (3)  Neither  the  complaint 
nor  the  substance  thereof  Is  shown.  (4)  The 
cause  of  the  demurrer  Is  not  stated.  (5) 
There  Is  no  condensed  recital  of  the  evidence 
In  narrative  form . 

The  rules  require  "the  errors  relied  upon 
for  a  reversal"  to  be  "shown  In  appellant's 
brief;  but  here  there  Is  not  only  a  failure 
to  set  out  the  errors  assigned,  but  there  is 
not  so  much  as  a  reference  by  page  or  line 
to  the  record  where  the  same  may  be  found. 

The  assignment  of  errors  in  appellate  pro- 
cedure;, bears  the  same  relation  to  the  ap- 
peal that  the  complaint  bears  to  the  original 
suit,  and,  when  not  shown  In  the  brief,  the 
errors,  if  any,  are  not  available. 

The  primary  purpose  of  the  rules  te  to 
expedite  the  business  of  the  court,  and  the 
briefs  properly  prepared  enable  the  Judges, 
other  than  the  one  to  whotai  the  record  has 
been  distributed,  to  become  familiar,  from 
the  briefs,  with  the  merits  of  the  qnestiona 
presented  on  appeal. 

In  the  absence  of  briefs  which  comply  with 
the  rules,  the'  questions  cannot  be  decided 
unless  the  Judges  do  that  which  the  rules 
require  of  the  attorneys,  and  if  this  is  done 
by  them  it  results  In  placing  a  hardship  up- 
on the  litigants  whose  cases  must  wait 
while  time  is  thus  unnecessarily  consumed. 
These  rules  have  been  so  long  promulgated 
and  80  frequently  passed  upon  by  the  courts 
that  little  excuse  can  be  found  for  failure 
to  substantially  comply  with  them. 

In  the  case  at  bar  the  failure  is  of  such 
character,  that  to  attempt  to  ascertain  and 
decide  the  questions  presented  would  be  to 
abrogate  tbe  rules,  and  this  we  cannot  do. 
Chi.,  1.  A  L.  Ry.  Co.  V.  Newkirk  (Ind.  App. 
Feb.  3,  1911)  93  N.  B.  860;  Buehner  Chair 
Co.  V.  Feulner,  164  Ind.  375,  73  N.  B.  816; 
Howard  v.  Adklns,  167  Ind.  186,  78  N.  B. 
665;  Indpls.  St  Ry.  Co.  v.  Marschke,  160 
Ind.  497,  77  N.  B.  945 ;  Miller  T.  Collier  et 
al.,  35  Ind.  App.  176,  73  N.  E.  925;  I.  U. 
T.  Co.  V.  Heller,  44  Ind.  App.  387.  89  N.  B. 
419;  State  ▼.  T^ukins.  43  Ind.  App.  841,  87 
N.  B.  246;  Inland  Steel  Co.  ▼.  Smith,  39 
Ind.  App.  650,  75  N.  B.  852. 

Judgment  affirmed. 


(48  Ind.  App.  4t) 

KBRBADGH  T.  NUGENT  et  al.    (No.  «,983.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

June  9, 1911.) 

1.  Bn.L8  AND  Notes   (|  427*)  — PATmewi— 
TuiB. 

While  a  note  made  payable  at  a  particular 
time  and  place  does  not  impose  on  the  payee  or 
hig  assisnee  the  necessity  of  averring  or  proving 
a  demand  at  the  time  and  place  fixed  in  the 
note,  bat  the  payor  may  show  readiness  to  pny 
at  the  time  and  place,  tbe  maker  of  the  note 


payable  at  bank  cannot  discharge  tlie  oblli^atioii 
by  depositing  in  .the  bank  funds  with  which  t» 
pay  tne  note,-  unless  the  holder  baa  deposited 
the  note  in  the  bank  for  collection. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  1243 ;   Dec  Dig.  i  427.*1 

2.  MoBTOAOEs  (I  401*)— MATUBirr  or  Debt^ 

CONSTBUCTION. 

A  provision  in  a  real  estate  mortgage  that 
on  failure  of  the  mortgagor  to  pay  any  one  of 
tbe  notes  secured  by  the  mortgaKe  at  maturity, 
all  of  the  notes  should  become  due  and  collect- 
ible, was  not  in  the  nature  of  a  provision  for 
penalty  or  forfeiture,  but  was  to  be  regarded  as 
an  agreement  between  the  parties  fixing  the 
time  and  conditions  on  which  the  whole  debt 
should  mature. 

[E3d.  Note.— For  other  eases,  see  Mortgages, 
Cent.  Dig.  {§  11«>-1165,  1?.08,  1209;   Dec.  <Dic 

&  MoBTOAOEs  (S  401*)— MATUBirr  of  Debt— 

EELIEI'  or  MORTOAGOB. 

Time  was  of  tbe  essence  of  a  provision  of 
a  mortgage  that,  if  tbe  mortgagor  defaulted  la 
the  payment  of  any  one  of  the  notes  as  it  ma- 
tured, the  whole  debt  should  mature,  so  that  a 
court  of  equity  would  not  relieve  the  mortgagor 
from  the.  default,  unless  a  valid  excuse  was 
given, 

[Ed.  Note.— For  other  cases,  see  Mortgages^ 
Dec  Dig.  i  401.*]  ^^ 

4.  MOBTOAOES    (I    401*)  — FOBBCL08T7BC— MA- 

TDBiTT  or  'Debt. 

Defendant  executed  a  mortgage  securing 
four  notes,  the  mortgage  providing  that,  if  any 
one  of  the  notes  was  not  paid  at  maturity,  aU 
of  them  should  become  due  and  collectible. 
Complainant  did  not  deposit  the  first  note  in 
a  bank  for  collection,  though  defendant  had  on 
general  deposit  there  more  than  enough  to  pay 
the  note,  and  accrued  interest  on  each  of  the 
others,  and  on  the  day  the  note  matured  de- 
fendant's agent  instructed  the  bank  that  it  waa 
to  be  used  for  that  purpose.  Defendant's  agent 
kept  a  lookout  for  complainant  during  the  day 
in  order  to  pay  the  note  and  interest  but  was 
unable  to  find  him,  and  it  was  not  presented  to 
the  bank,  either  on  that  day,  or  on  the  next,  on 
which  complainant  remained  at  his  house  prac- 
tically all  day,  and  was  not  seen  by  defendant'* 
agent  until  about  5  o'clock  in  the  afternoon, 
when  he  went  to  the  office  of  an  attorney  and 
cotuulted  him  about  his  rights  as  to  the  note 
and  mortgage.  On  tbe  next  day  complainant 
presented  the  note  for  payment  at  the  bank,  and 
was  informed  that  defendant  bad  on  deposit 
enough  money  to  pay  the  note  and  interest,  but 
that  the  bank  had  no  authority  to  make  pay- 
ment, but  that  defendant's  agent  could  draw  a 
check  to  do  so,  whereupon  aefendant  directed 
foreclosure  proceediogs  for  the  whole  debt,  and, 
when  defendant's  agent  saw  complainant  later 
on  the  same  day,  complainant  refused  to  accept 
payment  except  of  the  entire  debt,  whereupon 
defendant  deposited  the  money  in  court  as  a 
tender.  Held,  that  complainant's  failure  to  re- 
ceive payment  was  due  to  his  own  efforts  to 
avoid  It,  and  that  he  was  therefore  not  entitled 
to  foreclose  the  mortgage  for  the  whole  debt. 

[Ed.  Note. — For  other  cases,  see  MortgsgeiL 
Cent  Dig.  {{  1160-1166,  1208,  120B;  Dec. 
Dig.  i  401.*] 

Appeal  from  Circuit  Conrt,  Boone  County; 

5.  R.  Artman,  Judge. 

Action  by  Justus  Kerlwugh  against  Thom- 
as Nugrat  and  others.  Judgment  toj  plaintiff 
for  less  tban  the  relief  demanded,  and  he 
appeals.    Affirmed. 

Darnell  &  Dnmell  and  S.  M.  Ralston,  for 
appellant    Terhune  A  Adney,  for  appellees. 
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HOTTER  3.  Action  by  appellant  against 
appellee  on  four  promissory  notes  of  $1,000 
.  each,  and  to  foreclose  a  mortgage  given  to 
secure  the  same.  The  mortgage  contatna  a 
provision  "that,  upon  the  failure  to  pay  any 
one  of  said  notes  at  maturity,  then  all  of 
said  notes  are  to  become  due  and  collectible." 
An  alleged  default  to  this  provision  gives  rise 
to  tills  suit.  The  complaint  is  In  one  para- 
graph, and  contains  the  customary  averments 
of  a  complaint  on  a  series  of  notes  and  the 
foreclosure  of  mortgage  given  to  secure  the 
same,  with  the  added  averments  that  tlie 
mortgage  In  suit  contained  the  provision 
above  quoted,  and  that  the  appellee  failed  to 
pay  the  first  note  at  maturity.  An  affirma- 
tive answer  In  one  paragraph  was  filed,  to 
which  there  was  a  reply  In  general  denial. 
On  the  Issues  thns  formed,  there  was  a  trial 
by  the  court  and  a  special  finding  of  facts 
and  conclusions  of  law,  to  each  of  which  ap- 
pellant at  the  time  excepted.  Appellant  filed 
a  motion  for  new  trial,  which  was  overruled 
and  exceptions  saved,  and  thereupon  the 
court  rendered  Judgment  for  appellant  in  the 
rum  of  $1,218,  and  for  appellee  for  costs,  add 
that  appellant  "t&ke  nothing  by  his  action  on 
foreclosure  of  mortgage  herein." 

The  errors  assigned  and  relied  upon  by 
appellant  are:  (1)  The  court  erred  In  Its 
first  conclusion  of  law.  (2)  The  court  erred 
In  Its  second  conclusion  of  law.  (3)  The 
court  erred  In  overruling  appellant's  motion 
for  a  new  trial. 

The  answer  filed  by  appellee  admits  the 
execution  of  the  note  and  mortgage  sued 
upon,  but  arers  affirmative  facts  in  che  way 
of  present  ability  and  readiness  to  pay  at 
the  time  and  place  fixed  to  the  notes,  and  a 
tender  before  suit  of  the  amount  due  on  the 
first  note  and  Interest  on  the  others.  The 
averments  of  this  answer  upon  the  questions 
here  involved  are  substantially  the  same  as 
fhe  facts  found  by  the  court  to  its  special 
finding  of  facts  hereinafter  set  out ;  and,  to- 
asmuch  as  no  question  as  to  the  sufficiency  of 
this  answer  is  presented  to  this  court  by 
any  assignment  of  error,  we  deem  It  un- 
necessary to  extend  this  opinion  by  a  copy  of 
the  -same.  In  this  connection,  however,  it 
Bbould  be  observed  that  appellant's  counsel 
are  now  tosistlng  that  the  answer  filed  was 
only  to  abatement  and  not  to  bar  of  the 
action,  and  Is  bad  because  It  purports  to  an- 
swer the  entire  complaint  and  In  fact  answers 
but  a  part.  But,  as  above  todlcated,  the  In- 
Bufflclency  of  tills  answer  is  not  presented  to 
this  court  by  any  assignment  of  error,  and, 
In  any  event,  the  findtog  of  facts  being  to 
snbstance  the  same  as  the  averments  of 
the  answer,  the  same  question  arises  on  the 
exceptions  to  the  conclusions  of  law  on  the 
facts  specially  found,  and  in  such  case  the 
sufficiency  of  the  pleading  Is  not  Important. 
Scanlto  v.  Stewart  et  al.,  138  Ind.  574,  575, 
,37  N.  E.  401,  38  N.  E.  401;  Woodward  et 
al.  V.  Mitchell  et  ux.,  140  Ind.  406,  407,  408, 
39  N.  E.  4.37;  Smith,  Trustee,  et  al.  v.  Weils 
95  N.E.— 22 


Mfg.  Co..  148  Ind.  338,  388,  46  N.  B.  lOQO; 
Lake  Erie,  etc.,  B.  Co.  v.  HofT,  25  Ind.  App. 
239,  242,  243,  56  N.  E.  925. 

A  correct  understanding  of  tbO'  qnestlons 
presented  by  the  appeal  necessitates  a  state- 
ment of  the  snbstance  of  the  special  finding 
of  facts  and  the  conclusions  of  law  thereon. 
The  flndtogs,  after  finding  all  the  facts  tvlth 
reference  to  the  ownership  by  appellant  of 
certato  flouring  mill  property  to  Boone  coun- 
ty, its  description  and  sale  to  appellee,  and 
the  execution  by  appellee  of  the  notes  to  suit 
In  payment  therefor,  and  the  execution  of  the 
mortgage  In  suit  given  to  secnre  the  same,  the 
findtog  setting  out  to  full  a  copy  of  each'  of 
tlie  notes  and  mortgage,  which  copy  contains 
the  provision  heretofore  set  out  to  this  opin- 
ion, then  proceeds,  to  substance,  as  follows: 
That  said  notes,  with  tlie  accrued  toterest 
thereon,  amount  to  the  sum  of  $4,274.66,  and  a 
reasonable  attorney's  fee  for  their  collection 
is  $250;  that  by  the  terms  of  said  note  they 
were  each  payable  at  "the  Citizens'  State 
Bank  at  Jamestown,  Indiana" ;  that  said 
note,  falling  due  on  said  25th  day  of  Febru- 
ary, 1908,  was  at  no  time  deposited  at  said 
banls;  that  appellant  was  absent  from  the 
town  of  Jamestown  during  all  of  said  day 
until  after  10  o'clock  that  night;  that  on  said 
day  the  defendant  bad  upon  general  deposit 
in  said  Citizens'  State  Bank,  subject  to  check, 
over  $1,250  In  money,  being  more  than  enough 
to  pay  the  note  falling  due  on  said  day,  with 
accrued  Interest  tliereon,  and  one  year's  in- 
terest upon  each  of  the  other  three  notes; 
that  appellee  on  said  day,  and  prior  thereto 
and  since  has,  resided  In  the  city  of  Wash- 
togton,  Daviess  county,  Ind.,  and  was  con- 
ducting his  milling  business  In  the  town  of 
Jamestown  by  and  through  one  Henry  Tur- 
ner, his  agent,  all  of  which  was  well  known 
to  the  plaintltr  on  said  day  and  long  prior 
thereto;  that  one  week  prior  to  said  day 
said  Turner,  as  the  agent  of  appellee,  in  a 
personal  conversation  with  appellant,  ascer- 
tatoed  when  the  first  note  would  be  due 
and  the  amount  that  would  be  due  as  princi- 
pal and  interest  on  said  note,  and  the  to- 
terest on  the  other  three  notes,  but  did  not  at 
that  time  learn  that  said  notes  were  payable 
at  said  bank ;  that  prior  to  said  day  appel- 
lee had  notified  said  bank  that  so  much  of 
his  general  deposit  In  said  bank  as  was  nec- 
essary for  that  purpose  was  to  be  applied  to 
payment  of  plaintiffs  note  and  Interest,  and 
at  said  Qme  arranged  to  secure  additional 
money  from  said  bank  with  which  to  conduct 
his  business,  if  necessary;  that  on  said  date 
said  Turner,  as  agent  of  appellee,  went  Into 
said  bank  and  ascertained  the  amount  of 
money  that  appellee  then  had  on  deposit  In 
said  bank,  and  Informed  the  officers  of  said 
bank  that  there  was  sufficient  money  of  ap- 
pellee on  deposit  to  pay  the  note  and  Interest 
due  appellant,  and  that  he  would  have  a 
surplus  remaining;  that  appellee's  place  of 
business  was  near  said  bank,  being  three 
minutes'  walk  therefrom,   and  his  business 
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was  Immediately  across  the  street  and  about 
80  feet  from  appellant's  residence;  that  dur- 
ing all  of  said  da^  said  Tamer,  as  agent  for 
appellee,  kept  a  lookout  for  appellant  in  or- 
der to  pay  said  note  and  Interest,  and  was 
unable  to  find  him;  that  said  note  was  not 
presented  at  said  bank  either  on  the  25th  of 
February  or  26th  day  of  February  for  pay- 
ment ;  that  during  the  26th  day  of  February, 
1908,  appellant  remained  at  his  house  prac- 
tically all  day,  and  was  not  seen  by  said 
Turner;  that  about  6  o'clock,  on  the  evening 
of  said  26th,  appellant  went  to  the  ofDce  of  a 
lawyer  in  said  town  of  Jamestown,  and  con- 
sulted him  as  to  his  rights  In  reference  to 
said  notes  and  mortgage;  that  on  the  27th 
day  of  February,  1908,  at  about  11 :30  o'clock 
a.  m.,  plaintiff  again  went  to  the  office  of 
said  lawyer,  and  in  company  with  him  went 
to  said  bank  and  presented  said  note  falling 
due  February  25,  1908,  and  demanded  pay- 
ment thereof;  that  the  officers  of  said  bank, 
who  had  been  Informed  by  the  appellee  and 
Henry  Turner  that  said  deposit  of  appellee 
was  to  be  applied  to  the  payment  of  appel- 
lant's said  note  and  Interest,  then  Informed 
said  appellant  that  the  defendant  had  suffi- 
cient money  on  deposit  to  pay  the  note  pre- 
sented, but  that  they  had  no  express  author- 
ity or  order  directing  them  to  make  payment; 
but  that  defendant's  agent,  Henry  Turner, 
was  authorized  to  draw  a  check  for  the 
amount;  that,  immediately  after  receiving 
said  information,  the  appellant  and  his  at- 
torney left  said  bank,  and  appellant  there- 
upon directed  his  attorney  to  institute  suit 
upon  said  notes  and  to  foreclose  said  mort- 
gage, and  said  attorney  left  Jamestown  on 
the  27th  of  February,  1908,  for  the  city  of 
Lebanon  to  file  suit  on  said  notes ;  that  upon 
appellant's  return  to  his  residence  from  the 
bank  said  Turner  saw  him,  and  told  him  that 
he  desired  to  see  him,  but  appellant  excused 
himself  saying  that  he  would  see  Mr.  Turner 
after  dinner;  that  about  12:46  p.  m.  on  said 
27th  appellant  went  to  appellee's  place  of 
business  Immediately  across  the  street  from 
his  residence,  and  saw  said  Turner,  who  at 
the  time  informed  appellant  tb&t  he  desired 
to  pay  the  note  due  February  25th,  with  the 
interest  thereon  and  one  year's  interest  on 
each  of  the  other  notes,  and  asked  appellant 
if  be  would  accept  the  money;  that  appellant 
Informed  said  Turner  that  he  would  not; 
that  said  Turner  thereupon  importuned  said 
appellant  to  accept  the  money  and  permit  him 
to  draw  a  check  In  payment  of  said  note  and 
Interest,  but  appellant  refused  and  told  said 
Turner  that  he  would  not  accept  money  or 
check;  that,  under  the  provisions  of  the 
mortgage,  the  notes  were  all  due,  and  that 
the  attorney  had  left  Jamestown  on  the 
12:40  car  for  Lebanon  to  file  a  suit  upon  said 
notes  and  to  foreclose  said  mortgage;  that 
on  the  same  day,  and  prior  to  the  filing  of 
the  answer  herein,  the  defendant  paid  to  the 
clerk  of  the  Boone  circuit  court,  as  a  tender 
of  the  principal  of  said  note  and  the  Inter- 


est thereon  until  that  day  and  one  year's 
Interest  on  each  of  the  other  notes,  the  sum 
of  $1,248  in  standard  gold  coin  of  the  United 
States,  which  sum  is  still  in  the  hands  of  the 
clerk  of  this  court  as  a  tender  to  the  plaintiff 
in  payment  of  the  principal  of  said  note  and 
the  Interest  thereon  until  the  day  of  filing 
said  answer,  and  one  year's  interest  on  each 
of  the  other  notes;  that  on  the  25th,  26th, 
and  27th  days  of  February,  1908,  and  upon 
each  of  the  same  and  during  the  whole  of 
each  of  said  days,  the  appellee  had  upon 
general  deposit  in  said  bank,  subject  to  check, 
a  sum  of  money  in  excess  of  $1,250,  and  prior 
to  either  of  said  days  the  bank  had  been 
informed  by  appellee  that  so  much  of  said 
deposit  as  might  be  necessary  to  pay  first 
note  and  interest  due  on  February  25,  1906, 
was  to  be  applied  to  such  payment;  "that  the 
plaintiff  failed  to  present  said  note  due  by 
date  on  February  25,  1908,  to  said  bank  on 
said  day  for  iiayment  and  remained  away 
from  Jamestown  on  said  date  to  avoid  the 
said  Henry  Turner,  and  prevent  payment 
on  said  day,  with  the  wrongful  and  deliberate 
pjirpose  and  intent  of  making  a  default  in 
the  payment  of  said  note  and  interest,  when 
due,  in  order  to  render  all  of  said  notes  due, 
so  as  to  authorize  a  suit  thereon;  that  the 
defendant  Rose  Nugent  is  the  wife  of  the  de- 
fendant Thomas  Nugent" 

The  court  stated  in  its  conclusions  of  law 
upon  the  facts  found,  as  follows:  "(1)  That 
plaintiff  is  entitled  to  a  Judgment  against  the 
defendant  Thomas  Nugent  for  $1,248  and  an 
order  upon  the  clerk  of  this  court  to  apply 
the  money  In  his  hands  as  a  tender  to  the 
payment  of  said  Judgment;  (2)  that  each  of 
the  defendants  are  entitled  to  a  Judgment 
against  the  plaintiff  for  costs." 

In  the  determination  of  the  controlling 
question  presented  by  this  appeal,  the  ap- 
pellant has  in  his  favor  the  statute  and  cer- 
tain general  principles  declared  and  recog- 
nized by  the  decisions  of  this  and  the  Su- 
preme Court 

[1]  1.  A  not^  made  payable  at  a  particular 
time  and  place  does  not  impose  upon  the 
payee  or  his  assignee  the  necessity  of  aver- 
ring or  proving  a  demand  at  the  time  and 
place  fixed  in  the  note;  but  the  payor  may 
show  a  readiness  to  pay  such  demand  at 
such  time  and  place.  Section  374,  Bums 
1908;  Glatt  v.  Fortman,  120  Ind.  384,  22  N. 
El.  300;  Eaton,  etc.,  R.  Co.  t.  Hunt,  20 
Ind.  457;  Brown  v.  McElroy,  52  Ind.  404, 
406;  DiUingham  v.  Parks,  30  Ind.  App.  61, 
69,  70,  65  N.  E.  300.  It  follows  from  the 
above  that  the  maker  of  a  promissory  note, 
payable  at  a  particular  bank,  cannot  dls- 
cliarge  sudi  obligation  by  depositing  in  such 
bank  the  funds  with  which  to  pay  said  ob- 
ligation, and  that  money  so  deposited  in  such 
bank  cannot  be  deemed  to  be  deposited  with 
the  paype's  agent  except,  of  course,  that  in 
the  case  the  holder  of  such  note  deposits  the 
same  at  such  bank  for  collection,  he  thereby 
constitutes  such  bank  his  agent  for  such 
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purpose.  Glatt  v.  Fortman,  snpra,  at  pagen 
385,  386,  120  Ind.,  22  N.  E.  300;  Wallace 
▼.  McConnell,  13  Pet  136,  10  U  Bd.  95;  DU- 
llogham  v.  ParlEB,  supra. 

[2]  8.  ProTlalona  In  a  mortgage  of  the 
kind  here  In  question  are  not  In  the  nature 
of  penalties  or  forfeitures,  "but  are  to  be  re- 
garded as  agreements  between  the  parties 
fixing  the  time  and  conditions  upon  frbich 
the  whole  debt  may  become  due."  Moore  v. 
Sargent,  112  Ind.  484,  14  N.  E.  466 ;  Jones  on 
Mortgages  (6th  Ed.)  {  76. 

[3]  4.  In  such  provisions  time  is  the  es- 
sence of  the  contract,  and  a  court  of  equity 
will  not  relieve  the  mortgagor  from  a  de- 
fanlt,  Unless  he  can  show  some  good  excuse 
for  It.     Moore  t.  Sargent,  supra;   Jones  on 
Mortgages  (6th  Ed.)  |  1179.     On  the  other 
hand,  there  are  holdings  which  throw  light 
upon  this  question  from  appellee's  viewpoint 
Upon  the  subject  of  appellee's  conduct  with 
reference  to  the  default  and  the  effect  of  his 
depositing  the  money  at  the  place  of  pay- 
ment the  courts  of  our  own  and  other  states 
have  expressed  the  opinions  following:    In 
the  case  of  the  Bedford  Bank  v.  Acoam,  125 
Ind.  584,  at  page  587,  25  N.  B.  713,  at  -page 
714,  0  L.  B.  A.  560,  21  Am.  St  Bep.  258,  the 
court  says:    "While  we  are  not  Inclined  to 
the  view  that  a  promissory  note  negotiable 
and  payable  at  a  bank  In  this  state  Is  In  all 
respects  the  equivalent  of  a  check  drawn 
by  the  maker  against  a  fund  on  deposit  in 
the  bank,  so  as  to  require  the  banker  to  pay 
the  note  on  presentation  out  of  funds  appli- 
cable to  that  purpose,  we  can  conceive  of  no 
valid  reason  why  a  note  or  bill  thus  drawn 
should  liot  be  held  to  authorize  the  banker  to 
pay,  and  thereby  become  subrogated  to  all 
the  rights  of  the  holder  to  the  same  extent  as 
if  it  had  purchased  the  paper  after  maturi- 
ty."    In  tie  case  of  Wallace  v.  McConnell, 
supra,  at  page  150,  13  Pet,  10  L.  Ed.  95,  the 
conrt  says:  "And  when  a  note  or  bill  is  made 
payable  at  a  bank,  as  is  generally  the  case. 
It  is  well  known  that,  according  to  the  usual 
course  of  business,  the  note  or  bill  is  lodged 
at  the  bank  for  collection;  and,  if  the  maker 
or  acc^tor  calls  to  take  it  up  when  It  falls 
dae,   it  will   be  delivered  to  him,  and  the 
business  is  closed.    But  should  he  not  find 
bis  note  or  bill  at  the  bank,  he  can  deposit 
bis  money  to  meet  the  note,  when  presented, 
and,    should  he  be  afterwards  prosecuted, 
lie  would  be  exonerated  from  all  costs  and 
damages  upon  proving  such  tender  and  de- 
posit"   This  court  In  the  case  of  Dillingham 
V.  Parks,  supra,  at  page  70  of  30  Ind.  App., 
at  page  303  of  65  N.  H.,  says:    "Where  the 
maker  has  no  defense  to  the  note,  and  has 
money  on  general  deposit  at  such  bank,  it 
may  in  this  state  in  good  faith  apply  such 
funds  in  payment  of  the  note  upon  the  pres- 
entation thereof  by  the  holder  at  maturity, 
and  may  set  <^  the  amounts  so  paid  against 
tbe  demand  of  the  maker  for  the  money  so 
on  general  deposit    •    •    •    The  failure  to 


make  presentment  at  the  tiank  does  not  re- 
lieve the  maker  from  Ids  promise  to  pay, 
but  only  relieves  him  from  damages  in  case 
he  is  ready  at  tbe  bank  to  pay,  and  there 
is  no  one  there  to  receive  the  money.  Such 
facts  are  regarded  as  equivalent  to  a  tender 
of  the  sum  payable;  and  an  answer  showing 
such  tender  and  payment  of  .the  money  due 
Into  court  will  bar  a  recovery  of  interest  and 
costs,  but  will  not  bar  the  causes  of  action 
on  the  note."  To  the  same  dtect  is  the  case 
of  Bedford  Bank  v.  Acoam,  supra. 

[4]  Upon  the  subject  of  the  default  being 
caused  by  the  acts  or  conduct  of  the  payee  of 
the  obligation  and  the  effect  thereof,  our  own 
and  other  courts  have  expressed  themselves 
as  follows :  In  the  case  of  Moore  v.  Sargent 
supra,  the  court  says:  "Or  if  the  default 
was  induced  by  the  fraudulent  or  inequitable 
conduct  of  the  creditor,  or  by  any  agreement 
or  promise  upon  which  Oje  debtor  might  rely 
which  operated  to  mislead  or  throw  the  debt- 
or off  his  guard,  a  court  of  equity  would  in- 
terfere to  stay  proceedings  or  the  action 
might  be  abated  upon  the  facts  being  proper- 
ly pleaded."  In  the  case  of  Eaton,  etc.,  R. 
Co.  v.  Hunt  supra,  the  court  says  at  page 
468  of  20  Ind.:  "But  if  the  maker  on  the 
trial  proves  that  tbe  money  was  at  the  place, 
ready  to  be  applied  In  payment  when  the 
note  fell  due,  he  will  not  be  subject  to  costs. 
Indiana  &  Illinois  B.  R.  Co.  v.  Davis,  20 
Ind.  6  [S3  Am.  Dec.  803]."  In  the  case  of 
Glatt  V.  Fortman,  supra,  the  court  says: 
"The  readiness  to  pay  at  the  place  designated 
constitutes  a  defense  if  properly  followed 
up."  In  the  case  of  Noyes  v.  Clark  et  aL,  7 
Paige  (N.  T.)  179,  at  pages  180,  181,  1S2. 
32  Am.  Dec.  620,  tbe  court  says:  "A  court  of 
equity,  however,  will  not  permit  the  mort- 
gagee or  his  assignee  to  take  an  uncon- 
scientious advantage  of  the  mortgagor  who 
Is  willing  to  pay  at  the  time  prescribed,  but 
who  Is  unable  to  do  so  in  consequence  of  the 
act  of  the  other  party.  •  •  •  In  this  case 
It  is  evident  that  the  defendant  Clark  was 
both  ready  and  willing  to  pay  the  Interest  on 
his  bond  and  mortgage  on  the  day  it  became 
due.  And,  if  the  assignee  did  not  intention- 
ally deprive  him  of  the  power  of  doing  so  by 
keeping  out  of  the  way  and  concealing  his 
place  of  residence,  he  transacted  the  business 
of  the  assignment  in  such  an  unusual  man- 
ner as  to  produce  the  same  result  •  •  • 
"The  case  of  Johnson  v.  Houlditch  (Burrow's 
Rep.  578)  is  In  point  to  show  the  authority 
of  the  court  to  interfere  and  stay  the  pro- 
ceedings In  such  a  case.  There  the  plaintiff 
had  kept  out  of  the  way  to  prevent  a  tender 
of  the  debt  and  the  court  upon  the  ground 
that  the  suit  was  oppressive,  ordered  the  suit 
to  be  stayed  upon  payment  of  the  amount 
due,  without  costs,  although  a  technical  right 
of  action  existed  when  the  suit  was  brought" 
In  the  case  of  Bell  v.  Bomalne,  30  N.  J.  Eq. 
24,  at  page  28,  the  court  says:  "If  the  com- 
plainant has  given  further  day  of  payment 


Digitized  by 


Google 


840 


95  NORTHEASTERN  REPORTER 


and. 


or  in  any  other  way  waived  the  payment, 
according  to  the  letter  of  the  bond,  tiie  de- 
fault contemplated  and  provided  against  has 
not  happened."  De  Oroot  y.  McGotter,  Id 
N.  J.  Eq.  631.  Pomeroy  In  hia  Equity  Jurls- 
pradence  says  upon  this  same  subject:  "It 
seems,  also,  that  a  court  of  equity  may  re- 
lieve against  the  effect  of  such  provision 
where  the  default  of  the  debtor  Is  the  re- 
sult of  accident  or  mlstalte,  and,  a  fortiori, 
when  it  Is  procured  by  the  fraud  or  other 
Inequitable  conduct  of  the  creditor  himself." 
We  might  quote  from  the  decisions  of  courts 
of  other  Jurisdictions  language  similar  to 
that  above  expressed,  but  we  think  we  have 
quoted  sufficiently  to  show  that  the  general 
tendency  of  the  decisions  of  the  courts  upon 
this  subject  is  to  hold  that  a  suitor  may  not 
come  into  a  court  of  equity  and  successfully 
invoice  the  aid  of  such  court  to  enforce  and 
foreclose  a  Hen  and  subject  to  sale  the  prop- 
erty of  another  on  'the  account  of  a  default 
for  which  such  suitor  Is  himself  responsible, 
especially  when  the  alleged  defaulter  him- 
self stood  ready  and  willing  at  the  agreed 
time  and  place  to  prevent  the  default 

Appellant  concedes  that  "If  nothing  were 
involved  in  this  case  but  the  right  to  recov- 
er upon  the  first  note  the  Judgment  is  right," 
but  insists  that  "it  having  been  agreed  in  the 
mortgage  that  the  failure  to  pay  any  one  of 
said  notes  at  maturity  should  cause  all  of 
said  notes  to  become  due  and  collectible,  the 
court  is  wholly  without  authority  to  say  that 
the  readiness  of  the  appellee  to  pay  any  of 
said  notes  at  maturity  should  prevent  the  re- 
maining notes  from  falling  doe."  It  must  be 
conceded  that  this  position  of  appellant  is 
strongly  supported  by  the  authorities,  supra, 
if  he  be  right  In  his  assumption  that  the 
finding  of  facts  shows  no  more  than  a  mere 
readiness  of  appellee  to  pay  the  first  note  at 
maturity  and  the  interest  on  the  others  at 
the  time  and  place  fixed  In  said  note  for  its 
payment;  but  it  is  in  this  assumption  that 
counsel  is  In  error.  The  findings  show  more 
than  a  readiness  on  the  part  of  appellee  to 
pay.  They  show  that  he  actually  placed  and 
kept  on  deposit  in  the  bank  where  said  note 
was  made  payable  the  money  for  the  purpose 
of  making  such  payment  with  Instructions 
to  the  bank  that  the  money  on  deposit  was 
(or  such  purpose,  and  that  payment  was  pre- 
vented on  the  day  It  was  due  by  and  on  ac- 
count of  the  failure  of  the  appellant  to  pre- 
sent said  note  with  the  Intent  and  purpose 
of  causing  a  default  in  such  payment,  in  or- 
der to  render  all  of  said  notes  due  so  as  to 
authorize  suit  thereon.  Under  such  facts,  to 
conclude  other  than  as  the  lower  court  con- 
cluded In  this  case  would  be  to  run  counts 
to  the  rules  of  equity,  and  permit  the  mort- 
gagee to  talM  an  unconscionable  advantage 


of  the  mortgagor  who  was  ready  and  willing 
to  pay  at  the  time  and  place  prescribed  in 
his  agreemoit,  but  was  prevented  from  so 
doing  by  the  acts  of  the  mortgagee.  But  ap- 
pellant insists  that,  where  the  mortgagor 
fails  to  pay  at  the  time  fixed,  he  can  be  rfr- 
lieved  from  such  default  in  payment  only  by 
showing  that  such  payment  was  prevented 
"by  accident,  mistake,  or  fraud  of  the  cred- 
itor," and  that  neither  of  such  facts  is  found 
by  the  special  findings  in  this  case.  If,  in 
the  absence  of  a  finding  of  accident  or  mis- 
take as  the  cause  of  the  default,  it  was  neces- 
sary to  find  that  the  same  was  caused  by 
the  fraud  of  the  payee,  appellant's  conten- 
tion would  be  supported  by  authority,  be- 
cause there  is  in  the  finding  In  this  case  no 
finding  of  fraud,  and  we  recognize  the  rule 
that  requires  fraud  to  be  found  as  a  fact  and 
not  left  to  inference  where  it  is  relied  upon 
as  a  cause  of  action  or  defense.  But  we  do 
not  regard  the  holdings,  supra,  as  requiring 
that  fraud  shall  be  proved  In  case  accident  or 
mistake  is  not  proved.  The  decisions,  supra. 
Include  all  inequitable  conduct  on  the  part 
of  the  payee  that  causes  the  default  Th« 
payee  is  Just  as  much  bound  by  the  terms  of 
the  provisions  upon  which  the  default  rests 
as  is  the  payor.  Such  provision  la  not  In- 
tended as  a  means  whereby  he  may  at  Iiis 
own  option  take  advantage  of  the  payor 
and  by  his  own  conduct  force  a  default;  but^ 
if  he  by  his  own  act  causes  the  default 
whether  the  act  on  bis  part  be  by  deceit  and 
fraud,  or  by  some  other  means,  he  may  in 
no  event  take  advantage  of  the  default  whlA 
he  himself  so  caused.  For  these  reasons,  we 
are  of  the  opinion  that  there  is  no  error  in 
the  conclusions  of  law  on  the  facts  found. 
Appellant  insists  that  neither  the  decision 
of  the  court  nor  either  of  the  facts  found  are 
sustained  by  sufficient  evidence;  but  an  ex* 
aminatlon  of  the  evidence  in  the  record  con- 
vinces us  that  there  was  evidence  tending  to 
support  each  finding  of  facts  and  that  nd* 
tber  of  the  several  grounds  of  the  motion 
for  new  trial  presenting  this  question  in  dif- 
ferent form  presents  any  reversible  error. 

The  only  other  ground  for  the  motion  for 
new  trial  presented  by  the  points  and  au- 
thorities of  appellant  relates  to  the  exdn- 
sion  of  certain  offered  evidence  of  appellant 
on  cross-examination.  We  are  of  the  opin- 
ion that  no  error  was  committed  in  the  ex- 
clusion of  this  evidence;  but  in  any  event 
our  view  of  the  case,  as  above  expressed, 
upon  the  question  of  there  being  no  necessity 
for  a  finding  of  fraud  in  this  case,  eliminates 
any  prejudicial  or  controlling  influence  re- 
sulting from  the  exclusion  of  the  evidence 
offered.    We  find  no  error  in  the  record 

Judgment  affirmed. 
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LE8H  T.  BAILEY.     (No.  731.)* 

(AppeUato  Gonrt  of  lodiana.  DiTtoioo  N«.  L 
Juno  1.  1911.) 

1.  Rkmotai.  of  CArsBB  (f  75*)— Amouiit  ct 

CONTROVEBST. 

ThoDgb  a  party  may  allege  faeta  In  h» 
complaint  from  which  it  appears  that  more 
than  $2,000  is  dae  him,  yet,  if  he  limit  his  de- 
mand to  less  than  that  amount,  the  cause  can- 
not be  removed  to  the  federal  court  on  the 
ground  of  diverse  citizenship. 

[Ed.  Note.— For  other  cases,  see  Removal  of 
Causes,  Cent  Dig.  {  13i2;    Dec.  Dig.  |  75. •] 

2.  RxuoTAi,   OF   Causes   (i   79*)  —  Amehded 
Complaint— Waiveb. 

The  right  to  remove  a  cause  to  the  federal 
conrt  for  diversity  of  citixenship  may  be  waiv- 
ed; hence  any  such  right  under  an  amended 
complaint  was  waived  by  defendant  proceeding 
to  make  up  the  issues  and  try  the  case,  talcing 
his  chances  on  a  favorable  outcome  with  the 
Jnry  before  applying  for  removaL 

[Ed.  Note.— For  other  cases,  see  Bemoval  of 
Canses.  Cent.  Dig.  i  154;   Dec.  Dig.  |  79.*] 

S.  REifovAL    OF    Causes    a    79*)— Amount- 
Amended     COMPLAlNX-7-WAIVEB— STATUTORT 

Pbovisionb. 

Under  Act  Cong.  Match  8, 1887,  c.  37S,  |  3. 
2(  Stat.  554,  as  amended  by  Act  Cong.  Ang.  13, 
1888^  c.  8fi«.  {  8,  25  Stat.  436  (U.  a  Comp.  St. 
1901,  p.  582),  providing  that  a  party  desiring  to 
remove  a  canse  to  the  federal  court  must  file 
his  petition  at  the  time,  or  any  time  before  the 
defendant  is  required,  by  the  laws  or  rules  of 
the  forum  where  the  suit  is  brought  to  answer 
or  plead,  after  permitting  plaintiff  to  amend 
bis  complaint  to  conform  to  the  evidence.  It 
was  not  error  for  the  court,  of  its  own  motion, 
to  fail  to  take  ap  defendant's  application  to  re- 
move the  cause,  mnde  on  the  onjtlnal  complaint 
and  denied  where  defendant  had  himself  waived 
his  right  by  making  up  the  issues  and  partly 
trying  bis  caae. 

[M.  Note.— For  other  cases,  see  JRpmoval  of 
Causes,  Cent  Dig,  |  149;  Dec.  Dig.  {  79.*] 
4.  Payment   (j    17*)  —  Pleading    (i   249*)  — 

Amended  Complaint^Cuanqinq  Cuabao- 

TEB  OF  StriT— Payment  by  Note. 

Where,  so  far  as  disclosed  by  the  evidence, 
•  note  was  not  negotiable  under  the  law  mer- 
chant, and  was  nothing  more  than  a  duebill  or 
an  item  to  be  considered  In  the  accounting,  its 
execntion  did  not  amount  to  payment  of  the 
amount  evidenced  by  it,  in  the  absence  of  an 
agreement  that  it  should  so  operate;  hence,  by 
permitting  plaintiff  to  amend  his  complaint  to 
show  the  giving  of  the  note,  the  character  of 
the  suit  as  for  an  accounting  was  not  changed. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  {{  70-77;  Dec.  Dig.  1 17;*  Pleading, 
Dec  Dig.  I  249.*] 

E.  Partnekship  (I  818*)— Plkadino  (|  249*)— 
■    Amendment    of    Complaint- Pabtnebsbzp 
Accounting- Charok  or  Natusb  of  Ac- 
tion. 

A  snit  tor  a  partnership  accounting  is  an 
cqnitable  action,  and  any  item  connected  with 
the  accounting  m  partnership  business  may  prop- 
erly be  adjudicated  in  such  salt  and  the  char- 
acter of  the  action  is  not  changed  to  one  at  law 
because  defendant's  nonnegotiable  note  In  the 
form  of  a  duebill  entered  into  the  finding  and 
Judgment  of  the  court,  even  withont  amend- 
ment of  the  complaint,  as  it  is  but  an  item  to  be 
considered  in  the  accounting,  and  inddental  to, 
rather  than  controlling  as  to  the  nature  of  the 
action,  and  hence  an  amendment  of  the  com- 
plaint to  show  the  giving  of  sudi  note,  made  to 
conform  to  proof  brought  ont  by  defendant  can- 


not be  objected  to  aa  dkaagfng  the  natnie  of  ths 
snit 

UM.  Note. — For  other  cases,  see  Partnership, 
Cent  Dig.  {I  735-738;  Dee.  Dig.  i  318':*  Plead- 
ing, Cent  Dig.  {f  710-729:   Dec.  Dig.  |  249.*] 

6.  Plkadino  (  84*)— Conbtbuotion— GenebaIi 
Scope. 

The  conrt  will  constnie  a  pleading  accord- 
ing  to  its  general  character  and  scope,  and  on 
th<>  facts  stated,  and,  if  possible,  so  as  to  give 
full  force  and  effect  to  all  of  its  material  allega^ 
tions. 

[Ed.  Note.— For  other  esses,  see  Pleading: 
Cent  Dig.  !|  6ft-75;  Dec.  Dig.  f  34.*1 

7.  Appeal  and  Ebbob  ({  1027*)— Rkvebsai/^ 
Case  Tried  on  Mkbits. 

When  it  affirmatively  appears  from  the  re<y 
ord  and  the  evidence  that  the  merits  of  the  causo 
have  been  falrlv  tried  and  determined,  the  Judg^ 
ment  will  not  be  reversed. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4028 ;  Dec.  Dig.  {  1027.*] 

Appeal  from  Circuit  Court,  Huntington 
County;   S.  E.  Cook,  Judge. 

Action  by  John  Bailey  against  Will  H. 
Leah.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

U.  B.  Lesh  and  Eben  heeiti,  for  appellant 
a  W.  Watklns  and  T.  O.  Smith,  for  appelleau 

FEI/T,  P.  J.  This  action  was  brought  by 
appellee  against  appellant  for  dissolution  of 
partnership  and  an  accounting  of  the  part- 
nership assets.  The  court  found  for  appellee 
and  rendered  Judgment  against  appellant  for 
$607,  from  which  this  appeal  is  taken.  Ap- 
pellant has  assigned  numerous  errors,  raised 
In  different  waya^  but  those  relied  upon  In 
the  briefs,  for  reversal,  relate  to  the  refusal 
of  the  court  to  transfer  the  cause  to  the  fed- 
eral court  and  to  certain  amendments  which 
the  conrt  permitted  appellee  to  make  to  ills 
complaint 

The  Judgment  In  this  case  was  rendered  on 
the  amended  second  paragraph  of  complaint, 
which,  in  substance,  before  amendment,  al- 
leged that  in  1895  appellant  and  appellee  en- 
tered into  a  partnership  agreement'  to  op- 
erate a  hotel  In  the  state  of  Missouri ;  that 
appellee  paid  his  full  portion  of  the  purchase 
money  and  fully  performed  his  part  of  said 
partnership  agreement;  that  said  business 
was  successful,  and-  the  profits  therefrom 
amounted  to  a  large  sum  of  money,  one-half 
of  which  belonged  to  appellee,  but  which  ap- 
pellant refused  to  pay  to  him,  except  the 
sum  of  $110;  that  shortly  after  beginning 
business,  in  violation  of  tbeir  partnership 
agreement  appellant  excluded  appellee  from 
said  hotel  and  business,  over  his  objection, 
and  retained  money  due  him  In  the  sum  of 
many  thousand  dollars.  The  original  com- 
plaint was  filed  on  September  14,  lit)?,  and 
on  September  21,  1907,  appellant  filed  his 
verified  petition  to  remove  the  cause  to  the 
federal  court  on  the  ground  of  diverse  cit- 
izenship, and  tendered  his  bond  therewith. 
The  petition  for  removal  averred  facts  show- 
ing that  the  amount  In  dispute  wan  over 
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92,000,  and  that  appellant  was  a  resident  of 
the  state  of  Missouri.  Pending  the  ruling 
on  this  -application,  the  appellee  withdrew 
his  first  paragraph  of  complaint,  and  by 
leave  of  court,  over  appellant's  objection, 
filed  his  second  paragraph  of  complaint, 
which  demanded  less  than  $2,000.  There- 
upon the  court  denied  the  petition  to  trans- 
fer. In  October  following,  by  leave  of  court, 
appellee  filed  an  amended  first  paragraph  of 
complaint,  averring  substantially  the  facts 
above  shown,  but  stating  that  appellee.  In  pur- 
chasing said  hotel,  furnished  $2,000  in  cash 
and  conveyed  18  acres  of  real  estate  of  the 
value  of  $1,000;  that,  by  the  terms  of  the 
partnership  agreement,  the  profits  of  the 
business  were  to  be  divided  equally  at  the 
end  of  each  month;  that  the  profits  of  the 
first  month  amounted  to  $400.  Several  par- 
agraphs of  answers  and  replies  were  filed, 
and  the  case  was  put  at  Issue.  Appellant 
moved  for  a  trial  by  Jury,  and  the  court  there- 
upon submitted  to  a  Jury  certain  Interroga- 
tories which  were,  answered  by  the  Jury  for 
the  guidance  of  the  court  These  answers 
show  that  appellee  put  Into  the  purchase  of 
the  hotel  $2,000  In  cash  and  18  acres  of  real 
estate,  and  that  appellant  paid  nothing  on 
the  purchase,  but  the  firm  of  Lesh  &  Bailey 
executed  three  $500  notes,  which  were  paid 
from  the  proceeds  of  the  business ;  that, 
soon  after  beginning  business,  appellant  ex- 
cluded appellee  from  the  hotel  and  refused 
to  account  to  him  for  his  part  of  the  profits ; 
that  the  profits  during  the  term  the  hotel 
was  operated  amounted  to  $6,000,  of  which 
amount  appellee  received  $110  and  appellant 
$5.890 ;  that  appellant  had  never  settled  with 
appellee,  and  there  was  due  him  the  sum  of 
$4,620.  The  Jury  returned  their  answers  to 
interrogatories  on  October  26,  1907,  and  on 
November  7,  1907,  appellant  again  filed  his 
petition  to  transfer  the  cause  to  the  federal 
court,  which  was  overruled.  Thereupon  ap- 
pellant moved  the  court  to  find  the  facts 
specially  and  state  its  conclusions  of  law 
thereon.  Appellee  then  asked  and  was  grant- 
ed leave  to  amend  his  complaint  to  conform 
to  the  proof  and  thereupon  filed  his  amended 
second  paragraph  of  complaint,  which  only 
differed  froha  the  original  by  averring  in  sub- 
stance that  appellant  executed  in  the  name  of 
Ella  J.  Bailey,  for  the  use  and  benefit  of  ap- 
pellee, his  promissory  note  dated  on  or  about 
October  23,  1907,  for  $400,  which  was  due 
and  unpaid;  that  a  copy  thereof  was  not 
set  out  because  the  note  was  In  the  hands 
of  appellant  and,  upon  demand,  be  refused 
to  surrender  same  to  appellee;  that  said 
note  was  given  to  reimburse  appellee  for 
money  invested  in  said  hotel.  At  the  Jan- 
uary term,  1908,  the  court  filed  his  special 
findings  of  facts,  the  substance  of  which  Is 
as  follows:  That  appellant  and  appellee,  in 
1895,  formed  a  partnership  to  engage  in  the 
hotel  business  In  Missouri,  each  to  receive 
one-half  of  the  net  profits ;  that  they  began 
business  on  January  1, 1896,  at  Trenton,  Mo., 


and  appellee  invested  therein  $1,000  In  cash ; 
that  on  October  23,  1907,  after  a  sale  of  the 
hotel  business,  they  had  a  partnership  set- 
tlement, by  which  appellee  obtained  a  re- 
conveyance of  the  18  acres  of  real  estate  and 
said  note  for  $400,  which  was  payable  to  Ella 
J.  Bailey,  appellee's  wife,  but  was  to  secure 
the  balance  due  appellee  In  said  settlement, 
and  was  not,  in  fact, -the  property  of  said' 
Ella  J.  Bailey,  but  was  the  property  of  ap- 
pellee ;  that  the  note  was  iinpaid.  and  there 
was  due  thereon  $607.  Upon  this  finding,  the 
court  stated  bis  conclusions  that  the  law  is 
with  appellee  and  he  Is  entitled  to  recover 
said  amount  from  appellant  To  these  oon- 
clusions  appellant  excepted.  ' 

[1]  Though  a  party  may  allege  facts  in 
his  complaint  from  which  It  appears  that 
more  than  $2,000  Is  due  him,  yet,  if  he  limit 
his  demand  to  less  than  that  amount,  the 
cause  cannot  be  removed  to  the  federal  court 
on  the  ground  of  diverse  citizenship.  L.  B. 
&  W.  Ry.  Ck).  y.  Juday,  19  Ind.  App.  436,  49 
N.  E.  843. 

[2]  The  above  autlu>rlty  clearly  meets  the 
question  as  it  arose  on  the  first  application 
to  transfer;  but  it  is  further  contended  by 
appellant  that  the  authority  does  not  Justify 
the  ruling  on  the  second  application  made 
after  the  filing  of  the  amended  first  paragraph 
of  complaint  It  will  be  observed,  however, 
that,  after  this  paragraph  of  complaint  was 
filed,  appellant,  without  renewing  his  appli- 
cation to  transfer,  proceeded  to,  and  did, 
make  up  the  Issues  and  moved  for  a  Jury 
trial,  and  tried  the  case  before  a.  Jury  upon 
certain  Interrogatories  submitted  by  the 
court  for  his  Information  upon  controverted 
questions  of  fact.  Appellant  claims,  and  ap- 
pellee denies,  that  the  amended  first  para- 
graph of  complaint  demands,  or  puts  in  con- 
troversy, more  than  $2,000.  Be  this  as  it  may, 
the  right  to  transfer  may  be  waived,  and  we 
hold  that  the  right  to  transfer,  if  any  existed 
by  reason  of  the  amended  first  paragraph, 
was  waived  by  appellant  by  proceeding  to 
make  up  the  issues  and  try  the  case,  at  least 
in  part  taking  his  chances  on  a  favorable 
outcome  with  the  Jury  and  then,  after  see- 
ing their  answers,  renewing  his  application. 
Pence  v.  Garrison  et  al.,  93  Ind.  345,  361,  853. 

Black's  Dillon  on  Removal  of  Causes,  { 
15,  says:  "A  party  to  a  suit  in  a  state  court 
may,  so  far  as  concerns  that  particular  liti- 
gation, waive  his  right  to  remove  the  same 
to  the  federal  court.  •  •  •  Parties  may 
not  go  to  trial  on  the  merits,  and  take  their 
chances  on  the  result,  and  afterwards  ques- 
tion the  Jurisdiction  of  the  court  on  any 
ground  which  could  be  waived." 

[8]  By  section  8  of  the  act  of  Congress  of 
March  3,  1887  (chapter  373,  24  Stat  554),  as 
corrected  by  the  act  of  August  13,  1888 
(chapter  866,  I  3,  25  SUt  436  [U.  S.  Coatp. 
St  1901,  p.  682]),  it  is  provided  that  a  party 
desiring  to  remove  a  cause  from  a  state  to 
the  federal  court  must  file  his  petition  "at 
the  time,  or  any  time  before  the  defendant  la 
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required  by  tbe  laws  of  the  state  or  tbe  rule 
of  the  state  court  In  which  such  suit  Is 
bronght  to  answer  or  plead  to  the  declara- 
tion or  complaint  of  the  plaintiff."  Desty's 
Bemoral  of  Causes,  {  lOSs;  E.  &,  F.  S.  & 
M.  R.  B.  Co.  T.  Daughtry,  138  U.  S.  298, 
11  Sup.  Ct  306,  34  L.  Bd.  963 ;  Wadlelgh  v. 
Standard  Life,  etc.,  Ins.  Co.,  76  Wis.  439, 
45  N.  W.  109;  Kaltel  ct  al.  v.  Wylle  et  al. 
(a  C.)  38  Fed.  866;  Browning  ▼.  Eeed  (C. 
C.)  39  Fed.  625.    * 

The  above  authorities  fully  answer  appel- 
lant's contention  that,  after  permitting  ap- 
pellee to  amend  his  complaint  to  conform  to 
tbe  evidence,  the  court,  of  its  own  motion, 
should  have  taken  up  and  sustained  the  ap- 
plication to  remove  the  cause,  for  certainly  If 
such  duty  Is  Incumbent  upon  a  trial  court  In 
any  case,  which  we  do  not  assert.  It  was  not 
Its  duty  where  the  party  had  himself  waiv- 
ed his  right,  as  In  this  case. 

[4]  By  permitting  the  appellee  to  amend 
his  complaint  so  as  to  show  the  giving  of  the 
$400  note,  the  character  of  the  suit  was  not 
changed,  but  remained  one  for  accounting. 
So  far  as  disclosed  by  the  evidence,  the  note 
was  not  negotiable  under  the  law  merchant, 
was  nothing  more  than  a  due  bill  or  an  item 
to  be  considered  In  tbe  accounting,  and  Its 
execution  did  not  amount  to  payment  of  the 
amount  evidenced  by  it,  in  the  absence  of 
an  agreement  that  it  should  so  operate.  22 
Am.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  555 ;  Krohn 
V.  Bantz,  68  Ind.  277,  284;  Alford  et  aL  T. 
Baker  et  al.,  63  Ind.  279,  28S. 

[S]  Furthermore,  the  suit  for  an  account- 
ing being  an  equitable  action,  the  whole  case 
is  drawn  into  equity,  and  any  item  connected 
with  the  accounting  of  the  partnership  busi- 
ness may  properly  be  adjudicated  in  such 
suit,  and  the  character  of  the  action  is  not 
changed  to  one  at  law,  because  a  note  of  the 
character  here  indicated  enters  Into  the  find- 
ing and  judgment  of  the  court.  Such  note 
is  but  an  item  to  be  considered  in  the  ac- 
counting and,  on  the  facts  of  this  case,  is 
Incidental  to,  rather  than  controlling,  as  to 
the  nature  or  character  of  the  action.  This 
is  consistent  with  our  Code  and  the  policy 
of  our  law  not  to  multiply  suits.  Section 
249,  Bums  1908 ;  Pomeroy  on  Eq.  Jurisprud- 
ence, §S  180,  181,  231,  242 ;  Towns  et  al.  T. 
Smith  et  al.,  115  Ind.  480,  16  N.  B.  811; 
Palmer  Steel  &  Iron  Co.  t.  H.  L.  &  P.  Co., 

160  Ind.  232,  238,  66  N.  E.  690;  Monnett  et 
aL  V.  Tnrple  et  al.,  132  Ind.  482,  485,  32  N. 
B.  328 ;  Hoosler  Const  Co.  v.  Nat.  Bank,  etc., 
35  Ind.  AW*.  270,  274,  73  N.  B.  1006. 

[I]  In  Hoosler  Construction  Go.  r.  Nation- 
al Bank,  etc.,  supra,  on  page  274  of  85  Ind. 
App.,  on  page  1007  of  73  N.  B.,  this  court 
said:  "The  rule  in  this  state  Is  that  the  na- 
ture of  an  action  must  be  determined  from 
the  general  character  and  scope  of  the  plead- 
ing, disregarding  isolated  and  detached  alle- 
gations not  essential  to  the  support  of  Its 
main  theory."    M.  S.  Huey  Co.  v.  Johnston, 

161  Ind.  4S9,  73  N.  E.  996. 


Tbe  court  will  construe  tbe  pleading  as 
most  clearly  outlined  by  tbe  facts  stated  and, 
if  possible,  so  construe  it  as  to  give  full 
force  and  effect  to  all  of  its  material  allega- 
tions and  such  as  ^111  afford  the  pleader  fuU 
relief.  Monnett  et  al.  T.  Turpie  et  ai  132 
Ind.  482,  32  N.  E.  328;  Monnett  et  al.  v. 
Turpie  et  al.,  133  Ind.  424,  427,  32  N.  B.  328. 

In  Orr  v.  Leathers,  27  Ind.  App.  672,  at 
page  575,  61  N.  E.  941,  at  page  942,  thfe 
court  said:  "It  was  long  ago  held  that  a 
Judgment  or  verdict  in  favor  of  a  plaintiff 
would  not  be  set  aside  upon  the  ground  that 
the  action  had  not  been  framed, with  tech- 
nical precision,"  and  quoted  approvingly 
from  a  Massachusetts  case  in  which  it  was 
said  that,  though  the  action  was  miscon- 
ceived and  wrong  in  form,  where  It  clearly 
appeared  that  justice  had  been  done,  they 
would  not  disturb  the  judgment,  "especially 
where,  in  adjusting  the  demand,  the  defend- 
ant bad  every  advantage  which  he  could 
have  had,  under  any  other  form  of  action." 
Our  statutes  give  great  liberality  on  the 
subject  of  variance  between  the  allegations 
and  the  proof  (sections  400,  401,  402,  Bums 
1906),  and  In  the  amendment  of  pleadings 
(section  403),  where  the  party  Is  not  misled 
or  deprived  of  any  substantial  right,  and 
the  ends  of  justice  are  subserved.  C,  C,  C. 
&  St  L.  Ry.  Co.  V.  MUes,  162  Ind.  047,  70 
N.  E.  085;  Toledo,  St  L.  &  EL  O.  R.  B.  Co. 
V.  Stephenson,  181  Ind.  203,  80  N.  B.  1082; 
Bums  et  al.  ▼.  Fox,  113  Ind.  206,  14  N.  B. 
541;  Judd  T.  Small,  107  Ind.  398,  8  N.  B, 
284;  Citizens'  St  B.  B.  Co.  t.  Heatb,  29 
Ind.  App.  395,  62  N.  B.  107. 

In  tbe  case  at  bar  tbe  appellant,  to  meet 
tbe  case  made  against  him  by  appellee, 
brought  out  the  fact  of  the  existence  of  this 
note  before  the  amendment  was  asked  or 
made,  and  be  cannot  now  be  heard  to  say 
that  he  was  in  any  sense  misled  by  the  proof 
or  harmed  by  the  amendment  Indeed,  in 
such  equitable  action,  the  note  being  con- 
nected with  the  subject  of  tbe  litigation  and 
proof  of  it  coming  from  appellant  himself,  he 
could  not  complain  if  the  court  had  consid- 
ered the  note  in  his  final  adjudication  of 
the  matters  in  controversy,  without  any 
amendment  of  the  pleading.  The  principal 
reason  for  the  amendment  on  such  state  of 
facts.  Is  to  have  the  record  show  that  the 
note  was  Included  in  tbe  finding  and  judg- 
ment 

Section  700,  Bums  1908,  provides  that  no 
judgment  shall  be  reversed  "where  it  shall 
appear  to  the  court  that  the  merits  of  the 
cause  have  been  fairly  tried  and  determined 
in  tbe  court  below." 

In  view  "of  the  finding  of  facts  by  the  Jury, 
It  Is  apparent  that  looking  to  the  merits  of 
the  controversy,  the  only  one  having  cause 
to  complain  is  the  appellee,  who  recovered 
$607  where  the  Jury  find  due  him  $4,620. 
Where  tbe  complaining  party  is  not  harmed 
but  benefited  by  the  finding  of  the  court,  and 
the  court  renders  Judgment  upon  such  find- 
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Ing,  he  cannot  snccessfnlly  nrge  the  reversal 
of  such  judgment  on  account  of  Bome  Inter- 
vening error.  World  B.  L.  &  I.  Co.  v.  Mar- 
lln,  151  Ind.  630,  637,  62  N.  B.  198;  Hart- 
well  Bros.  V.  Peck  k  Co..  163  Ind.  357,  71 
N.  B.  958;  Bngrer  v.  Ohio  &  Miss.  By.  Co., 
142  Ind.  618,  625,  42  N.  E.  217. 

[7]  It  has  been  held  repeatedly  by  our  Su- 
preme and  by  this  court  that,  when  It  affirm- 
atively appears  from  the  record  and  the  evi- 
dence that  the  merits  of  the  cause  have  been 
fairly  tried  and  determined,  the  Judgment 
will  not  be  reversed.  The  facts  of  this  case 
show,  beyond  question,  that  appellant  is  not 
barmed,  and  that  he  could  not  reasonably 
hope  for  a  more  favorable  ontcome  if  he  ob- 
tained a  new  trial.  From  the  facts  dis- 
closed by  the  record.  It  is  doubtful  If  the 
partnership  settlement  found  by  the  court 
would  stand  If  an  issue  was  so  formed  as  to 
directly  assail  it,  and  this  settlement  alone, 
■0  far  as  the  record  discloses,  limits  the  re- 
covery to  the  amount  of  the  judgment  ren- 
dered.   Sbeddv.  Webb  etal.,  157  Ind.  686,991, 

61  N.  B.  233 ;  Latshaw  v.  State  ex  rel.,  156 
Ind.  194,  206,  69  N.  B.  471;  La  Plante  r. 
State  ex  rel.,  162  Ind.  80,  85,  82  N.  E.  452 ; 
Wortman  v.  Minichet  al.,  28  Ind.  App.  81, 

62  N.  B.  85;  Orr  r.  Leathers,  snpra. 
There  is  no  available  error  shown  hy  the 

record. 

Judgment  aCBrmed. 


(IT  Ind.  App.  898) 

RYAN  V.  PARKER.     (No.  7,264.) 

(Api>ellate  Court  of  Indiana,  Division  No.  2. 

May  81,  1911.) 

1.  Plkadino  (8  367*)— Bill  op  Pabticulabs 
—Sufficiency. 

Under  the  Code  providing  that  a  complaint 
conveying  to  defendant  full  information  of  the 
facts  refied  on  and  sufficient  to  bar  another 
action  on  the  same  set  of  facts  Is  sufficient,  a 
complaint  In  an  action  for  woric  performed  and 
materials  furnished  in  the  construction  and  re- 
pair of  buildings  which  includes  a  bill  of  par- 
ticulars, naming  the  parties,  the  nature  and 
kind  of  work  performed,  the  materials  furnish- 
ed, the  buildings  constracted  and  improved,  the 
price  of  the  various  items  agreed  on  and  the 
value  of  those  not  agreed  to,  the  several 
amounts  paid,  and  the  balance  due,  is  sufficient 
as  against  a  motion  to  make  the  bill  of  par- 
ticulars more  definite  and  certain. 

[Ed.    Note.— For   other   cases,    sea    Pleading, 
Cent  Dig.  §i  1173-1193;   Dec.  Dig.  {  367.*] 

2.  WoBK  AND  Labor  (|  24*)— Issues. 

Where  the  complamt  states  a  good  cause 
of  action  on  a  common  count  for  work  done 
and  materials  furnished,  findings  of  an  express 
agreement  are  within  the  issues  under  the  rule 
that,  where  parties  have  agreed  on  tiie  compen- 
sation for  labor  which  has  been  performed,  the 
agreed  price  may  be  recovered  under  a  common 
count  for  work  done. 

[E)d.  Note.— For  other  cases,  see  Work  and 
Labor,  Cent.  Dig.  H  43-46;   Dec.  Dig.  t  24.*] 

Appeal  from  Circuit  Court  Knox  County; 
O.  H.  Cobb,  Judge. 
Action  by  Irwin  M.  Parker  against  George 


L.  Ryan.    From  a  Judgment  for  {flalntlff,  de- 
fendant appeals.   Affirmed. 

Jos.  S.  Pritchett  and  Cullop  &  Shaw,  for 
appellant    John  Downey  end  H.  R.  Lewis, 

for  appellee. 

IBACH,  J.  Appellee,  Irwin  M.  Parker, 
brought  this  action  against  appellant,  George 
L.  Ryan,  to  recover  for  work  performed  and 
material  furnished  In  constructing  and  re- 
pairing certain  buildings  and  houses  for  him. 
The  body  of  the  complaint  alleges  "that  the 
defendant  Is  Indebted  to  the  plaintiff  In  the 
sum  of  $2,340.30  for  work  performed  for  and 
materials  furnished  to  said  defendant  by 
the  plaintiff  at  the  request  of  the  said  de- 
fendant a  bill  of  particulars  of  which  Is 
tiled  herewith,  made  a  part  hereof,  and 
marked  'Exhibit  A.*  Said  work  and  labor 
was  performed  and  said  materials  were  fur- 
nished In  building  and  repairing  certain 
buildings  and  houses.  Said  sum  of  $2,340.30 
is  Just  due,  and  wholly  unpaid."  By  agree- 
ment of  the  parties,  the  case  was  referred 
for  trial  to  Sherman  G.  Davenport  an  at* 
torney  of  the  ECnox  county  bar,  who  filed 
special  findings  of  fiict  and  conclusions  of 
law,  on  which  Judgment  was  rendered  by  tbft 
.contt  against  appellant  for  $1,601.78. 

The  errors  relied  on  for  reversal  are,  fltat, 
overruling  the  motion  to  require  the  bill  of 
particulars  to  be  made  more  definite  and  cer- 
tain ;  and,  second,  overruling  the  motion  for 
a  new  trial  for  the  reason  that  the  finding 
and  decision  of  the  referee  were  contrarx 
to  law. 

It  appears  from  the  record  that  the  bill  of 
particulars  contains  the  following,  omitting 
the  caption:  "Jnly  8, 1007.  First  contract  to 
build  2  story  store  building,  $2,800.00."  Im- 
mediately following  this  Item  appear  eight 
items  under  the  head  of,  "Extras  to  Said 
Building  Under  First  Contract"  Below  this 
statement  of  extras  appears:  "Aug.  10,  1907, 
second  contract  to  build  2  story  building, 
$6,000.00."  Then  follows  Itemized  statement 
of  "extras  to  building  under  second  con- 
tract Then  appears:  "Nov.  26.  Third 
contract  BoUer  room,  $260.00."  Following 
Is  a  statement  of  "extras  on  said  boiler 
room."  "Sept  15.  Moores  Store  Building 
and  Warehouse,"  giving  statement  of  items 
with  month  and  year.  Then  follow  the 
names  of  various  buildings,  and  itemised  ao 
counts  below  each,  giving  dates.  There  ap- 
pears the  gross  sum  for  the  construction  of 
the  original  building  under  the  three  con- 
tracts mentioned,  together  with  extras  claim- 
ed. There  is  an  Itemization  of  work  done  on 
the  other  buildings,  and  the  materials  tut- 
nished  therefor,  the  account  embracing  161 
Itema  Then  follows  the  total  amount  of 
payments  made,  and  the  difference  between 
the  two  sums  Is  alleged  to  be  $2,340.30,  whldi 
is  the  amount  sued  for. 

[1]  This  bUl  of  particulars  appears  to  be 
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reasonably  definite  and  certain.  It  names 
the  partlesi  tbe  nature  and  kind  of  work' 
performed,  the  materials  fnmlahed,  the  bufld- 
Ings  constructed  and  Improred,  the  price  of 
the  various  Items  agreed  upon,  and  the  value 
of  those  not  agreed  to,  the  several  amounts 
paid,  and  alleges  the  balance  due.  It  Is  only 
necessary  under  our  Code  that  a  complaint 
be  so  framed  and  the  allegations  sufflclently 
dear  as  to  convey  to  the  person  sued  full 
Information  of  all  the  facts  which  are  re- 
lied ui)on  to  recover  In  the  action  and  to 
bar  another  action  upon  the  same  set.  of 
facts.  The  complaint.  Including  the  bill  of 
particulars.  In  the  present  case  seems  to  com- 
ply with  this  rule,  and  the  court  did  not 
commit  error  in  overruling  appellant's  mo- 
tion to  require  the  bill  of  particulars  to  be 
made  more  definite  and.  certain.  Without 
going  Into  detail,  it  is  set  forth  In  substance 
among  other  findings  of  the  referee  that  ap- 
pellant and  appellee  entered  into  certain  oral 
agreements  (destgnated  in  the  bill  of  particu- 
lars as  first  second  and  third  contracts)  by 
which  appellee  was  to  do  certain  specified 
building  work  for  appellant  at  an  agreed 
compensation. 

[21  Appellant  urges  that  by  these  findings 
the  items  In  the  bill  of  particulars  designat- 
ed a  a  first  contract,  second  contract,  and 
third  contrnct  are  stated  in  the  special  find- 
ings to  have,  been  express  agreements  be- 
tween the  parties;  and,  since  there  are  no 
allegations  in  the  complaint  of  express  con- 
tracts, the  finding  to  the  extent  of  these 
Items  comprehended  matters  not  embraced 
within  the  issues  and  was  therefore  con- 
trary to  law.  We  cannot  agree  with  appel- 
lant In  this  contention.  The  complaint  stat- 
ed a  good  cause  of  action  upon  a  common 
count  for  work  and  labor  and  material  fur- 
nished, and  the  findings  of  the  referee  were 
within  the  Issuer,  for  it  has  been  repeatedly 
held  by  the  courts  of  this  as  well  as  other 
states  that  where  the  parties  have  agreed 
upon  the  compensation  for  labor,  and  it  has 
been  performed,  the  agreed  price  may  be  re- 
covered under  a  common  count  for  work  a'"d 
labor  done.  Scott  v.  Congdon,  106  Ind.  268, 
6  N.  E.  625;  Peden  v.  Scott,  35  Ind.  App. 
S71,  73  N.'K.  1099;  Board,  etc.,  v.  Gibson, 
158  Ind.  471,  484,  63  N.  E.  982;  Jenney 
Electric  Co.  v..Branham,  145  Ind.  314,  41  N. 
B.  448,  33  L.  R.  A.  395 ;  Shilling  ▼.  Temple- 
ton,  66  Ind.  585;  Brown  v.  Perry,  14  Ind. 
82:    Kerstetter  v.  Raymond,  10  Ind.  199.. 

The  findings  do  not  show  that  the  recovery 
was  allowed  upon  a  different  state  of  fa^ts 
from  that  alleged  in  the  complaint  There 
does  not  appear  to  be  a  fatal  variance,  but 
rather  it  appears  that  the  various  items  set 
out  in  the  bill  of  particulars  are  supported 
by  the  special  finding  of  facts ;  and,  the  con- 
dnaions  of  law  having  been  properly  stated, 
we  find  no  error. 

The  Judgment  Is  affirmed. 


(SO  m.  364) 

THOMAS  r.  THOMAS. 

(Supreme  Court  of  Illinois.     April  10,  1911. 

Rehearing  Denied  June  19,  1911.) 

1.  DiVOKCB  (§  101*)— Obobs-Buxs  — CrSTODT 
Of  Children. 

In  a  divorce  salt  a  ctoas-bill  lies  for  cus- 
tody of  children,  and  is  not  demurrable  as  not 
germane  to  the  bilL 

[Ed.    Note.— For    other   cases,    see    Divorce, 
Dec.  Dig.  i  101.*) 

2.  Kqttitt   (I   195*)— Plbadino— CBOSS-Bnxs 
—Subjects. 

A  cross-bill  may  be  filed  purely  as  a  mat- 
ter of  defense  based  on  facts  arising  after  the 
cause  is  at  issue;  such  defense  not  &lng  avail- 
able by  plea  or  answer. 

[Bd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  SI  446-449;    Dec.  Dig.  8  195.*] 

3.  Equity  rt  359*)— DiemaBAi.  o»  Bnj^Ehr- 

FECT    OF   CbOSS-BiLL. 

Tbe  statute  which  providea  that  after  a 
cross-bill  has  been  filed,  complainant  shall  not 
dismiss  without  defendant's  consent  (Hurd's 
Rev.  St.  1009,  c.  22,  I  36),  applies  only  to 
cross-bills  asking  affirmative  relief. 

TEd.  Note.— For  other  cases,  see  Equity,  Cent, 
Dig.  §  752 ;    Dec.  Dig.  {  359.*] 

4.  Equity  (S  195*)— Oboss-Bili-s— Subjects. 

A  cross-bill  cannot  be  filed  for  an  object 
equally  available  by  answer^ 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §§  446-449;   Dec.  Dig.  {  195.*] 

5.  Divorce    (i    lOl*)  —  Cteoss-Bnjcs  — Pbo- 

PBIBTY._ 

In  a'divorce  suit,  a  cross-bill  which  merely 
sought  custody  of  the  children  was  improper; 
the  matter  bemg  properly  raised  by  answer. 

[Ed.    Note.— For    other    cases,    see    Divorce. 
Dec.  Dig.  i  101.*] 

6.  Equity  (§  .195*)— Cross-Biuls-Dismissai, 

A  cross-bill  seeking  no  discovery  and  no 
affirmative  relief  not  obtainable  by  answer 
should  be  .dismissed  on  answer,  motion,  or  de- 
murrer. 

(Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  I  446;    Dec.  Dig.  {  195.»] 

7.  Divorce   (|   289*)— CniLDREN  —  Custody- 
Judicial  Power. 

In  a  divorce  suit  so  far  as  the  children  are 
concerned,  tbe  court  under  the  statute,  can 
make  orders  only  concerning  their  custody 
pending  the  suit  or  upon  granting  a  divorce. 

[Ed.    Note.— For    other    cases,    see    Divorce, 
Gent  Dig.  S  773;   Dec  Dig.  {  289.*] 

8.  Equity    (|    199*)  —  Cboss-Bills  —  Essen- 
tials. 

A  cross-bill  which  is  filed  merely  as  a  mode 
of  defense  to  bring  into  the  case  matters  oc- 
curring after  the  cause  is  at  issue  requires  no 
equity  to  support  it  but  a  cross-bill  .  which 
seeks  affirmative  relief  is  in  the  nature  of  an 
original  bill  seeking  further  aid  of  the  court 
beyond  the  mere  defense,  and  the  relief  sought 
must  be  such  as  the  court  in  point  of  jurisdic- 
tion is  competent  to  administer. 

[Ed.  Note. — For  other  cases,  see  Equity,  Cent 
Dig.  a  463,  464;    Dec.  Dig.  {  199.*] 

9.  Equity    ({   195*)- Cross -Bills  — Essen- 
tials. 

While  a  cross-bill  seeking  affirmative  relief 
must  be  germane  to  the  original  bill,  it  is  in 
fact  a  separate  suit 

[Ed.  Note.— For  other  cases,  see  Eanlty.  Cent 
Dig.  S  448;   Dec.  Dig.  8  193.*]       '-*•"'• 

10.  EQUrfY  (8  39*)— Relief— Scope. 

A  court  of  equity  having  obtained  jurisdic- 
tion upon  an  equitable  ground   will  retain  jn- 


•For  oUier  eases  gee  came  topic  and  secUon  NUMBER  In  Deo.  Dl«.  &  Am.  Dlf.  Key  No.  Series  &  Repr  Indexes 


Digitized  by 


Google 


346 


93  VfOBTHBASTERN  REPORTER 


ail- 


risdietion  to  aroH  more  ttan  one  snlt,  and  to 
do  justice  l)etween  the  parties,  though  it  be- 
comes necessary  to  establish  purely  legal  rigbta, 
or  to  grant  legal  remedies,  but  tbere  must  be 
some  snbetantial  ground  of  equitable  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,  see  Eq-aity, 
Cent.  Dig.  {}  104-114;  Dec.  Dig.  |  39.*] 

11.  IiTFARTB  (if  18,  33*)— Rights  in  Ooubts. 
Where  a  chancery  snit  concerned  an  in- 
fant's person  or  property,  be  is  treated  as  a 
ward  of  the  court,  and  his  rights  will  not  be 
allowed  to  be  prejudiced  by  his  own  or  anoth- 
er's act,  his  rights  being  properly  protected 
through  a  guardian  ad  litem  or  otherwise  as 
may  be  necessary;  bot  the  jurisdiction  can, be 
exercised  only  when  acquired  according  to  eq- 
uity practice. 

[Ed.  Note. — ^For  other  cases,  see  Infants,  Cent. 
DiiE.  SS  18,  65;  Dec  Dig.  i|  18,  33.»] 

12.  OUABDIAN    AHD    WARD    (|    8*)— APPOINT- 
1(EIII^— POWEB. 

E>qalty  conrts  can  appoint  guardians   for 
infanta. 

[Ed.  Note. — For  other  cases,  see  Guardian  and 

Ward,  Cent  Dig.  |  14;   Dec.  Dig.  {  a*] 

13.  DivoBOB  (I  294*)— Custody  of  Childben. 
On  dismissal  of  a  bill  for  divorce,  it  was 

error  to  grant  defendant  custody  of  the  chil- 
dren under  bis  cross-bill. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  f  777;   Dec.  Dig.  i  294.*] 

Carter,  J.,  dissenting. 

Error  to  Appellate  Court,  First  District,  on 
Appeal  from  Superior  Conrt,  Cook  County; 
Farlln  Q.  Ball,  Judge. 

Suit  by  Sallle  M.  Thomas  against  M.  8. 
Thomas.  From  a  Judgment  of  the  Appellate 
Court  of  the  First  District  (156  111.  App.  619) 
a£Brming  a  decree  for  defendant,  plaintiff 
brings  error.  Reversed  and  remanded,  with 
directions. 

Follansbee,  McConnell  &,FoUanBbee  and 
Clyde  B.  Shorey,  for  plaintiff  In  error.  C. 
H.  Poppenhusen  and  Joseph  h.  McNab  (S. 
S.  Gregory,  of  counsd),  for  defendant  In  er- 
ror. 

CART  WRIGHT,  J.  On  July  17,  1908, 
plaintiff  In  error.  Bailie  M.  Thomas,  filed  her 
bill  for  divorce  In  the  superior  court  of  Cook 
county  against  defendant  In  error,  Morris  St. 
P.  Thomas,  on  the  ground  of  desertion.  As 
answer  was  filed  on  August  21,  1908,  deny- 
ing the  charge  of  desertion,  but  no  mention 
was  made  In  the  bill  or  answer  of  the  exist- 
ence of  any  children  of  the  marriage.  On 
October  29,  1906,  the  defendant  filed  bis 
cross-bill,  reciting  evidence  tending  to  show 
that  he  had  not  deserted  his  wife,  but  that 
she  had  deserted  blm,  which  was  followed 
by  a  statement  that  she  had  deserted  him  and 
averments  that  two  boys  were  born  of  the 
marriage,  Benjamin  M.  Tuomas,  then  13  years 
old,  and  Carr  M.  Tbomas,  10  years  old,  and 
that  Benjamin  was  living  with  Mr.  Thom- 
as, and  the  younger  boy,  Carr,  was  with  his 
mother.  The  cross-bill  did  not  seek  a  di- 
vorce, but  prayed  for  the  care,  custody,  ed- 
ucation, and  control  of  the  two  children,  and 


that  Mrs.  Thomas  be  enjoined  from  Interfer- 
ing therewith,  and  for  such  other  and  far- 
ther relief  as  equity  might  require.  Mrs. 
Thomas  answered  the  allegation  of  the  cross- 
bill that  she  had  deserted  her  husband  by 
denying  It  and  demurred  to  the  remainder, 
which  set  forth  the  birth  of  the  children  and 
matters  relating  to  them  and  their  custody. 
The  court  overruled  the  demurrer,  and,  Mrs. 
Thomas  electing  to  stand  by  It,  the  cross- 
bill was  ordered  to  be  taken  as  confessed. 
When  the  cause  was  reached  for  hearing  on 
the  original  bill  and  answer  thereto  and 
the  cross-bill  taken  as  confessed,  Mrs.  Thom- 
as moved  the  court  to  dlsmiiBs  her  bill  with- 
out prejudice  for  want  of  prosecution,  but 
Mr.  Thomas  objected,  and  the  motion  was 
denied.  Mrs.  Thomas  offered  no  evidence  In 
support  of  her  bill,  and  the  cause  was  heard 
upon  the  cross-bill  taken  as  confessed,  but 
her  solicitor  appeared  and  contested  the  tight 
to  a  decree  on  the  cross-bill.  The  solicitor 
for  Mr.  Thomas  Informed  the  court  that  a 
divorce  was  not  wanted,  and  the  relief  sought 
by  the  cross-blU  was  the  custody  of  the  chil- 
dren. The  court  entered  an  order  finding 
that  Mr.  Thomas  was  a  fit  person  to  have 
the  custody,  control,  and  education  of  the 
children,  and  giving  him  the  same,  and  en- 
joining Mrs.  Thomas  from  Interfering  there- 
with, and  ordering  her  to  bring  or  send  the 
boy  Carr  Into  the  state  and  deliver  him  to 
her  husband  within  80  days.  She  did  not 
comply  with  that  order,  and  a  final  decree 
was  entered  dismissing  her  original  bill  for 
divorce,  granting  the  prayer  of  the  cross-bUl, 
and  adjudging  the  costs  of  the  suit  against 
Mrs.  Thomas.  She  prayed  an  appeal  to  the 
Appellate  Court  for  the  First  District,  which 
was  allowed  and  perfected.  The  Appel- 
late Court  affirmed  the  decree  (1B5  111.  App. 
619),  and  we  granted  a  writ  of  certiorari.  In 
pursuance  of  which,  the  record  Is  now  under 
review. 

.  [1]  The  original  bill  prayed  for  a  divorce 
on  the  ground  of  desertion.  The  cross-bill 
stated  In  detail  that  Mrs.  Thomas  had  gone 
on  a  visit  to  Wisconsin  and  had  not  returned 
to  the  family  home,  but  set  up  a  separate  es- 
tablLsbment  a  few  blocks  distant  and  had 
afterward  gone  to  Sioux  Falls,  S.  D.,  all  of 
which  was  intended  to  show  that  the  s^ara- 
tlon  was  her  act,  but  the  cross-bill  did  not 
'ask  for  a  divorce.  Its  prayer  and  Its  pur- 
pose were  merely  to  obtain  the  care,  custody, 
control  and  education  of  the  two  boys,  and 
so  much  of  the  cross-bill  as  alleged  facts  con- 
cerning them  and  asked  for  their  custody 
was  demurred  to  on  the  ground  that  such 
matters  were  not  germane  to  the  original 
bill.  Because  the  original  bill  stated  nothing 
about  the  existence  of  any  children  of  the 
marriage,  It  was  Insisted,  by  demurrer,  that 
matters  concerning  their  custody  could  not 
be  made  the  subject  of  a  cross-bill.  The 
facts  set  up  In  the  cross-bill  were  germane 
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to  the  subject  of  the  original  bOI  In  tbe  Benae 
that  they  related  to  the  same  matter.  The 
custody  of  the  children  was  necessarily  com- 
prehended within  the  scope  of  the  original 
bin  although  nothing  was  said  about  them. 
The  filing  of  the  original  bill  for  divorce 
brought  within  the  jurisdiction  of  the  court 
the  minor  children  of  the  parties  by  virtue  of 
the  statute,  which  antborlzes  the  court,  on 
application,  to  make  such  order  concerning 
the  custody  and  care  of  children  during  the 
pendency  of  the  suit  as  may  be  deemed  ex- 
pedient and  for  the  benefit  of  the  children,, 
and  If  a  divorce  sh«Jl  be  decreed  the  court 
may  make  such  order  touching  the  care,  cus- 
tody and  support  of  the  children,  or  any  of 
them,  as  from  the  circumstances  of  the  par- 
ties and  the  nature  of  the  case  shall  be  fit, 
reasonable,  and  just  The  cross-bill  was  not 
bad  on  account  of  the  reason  alleged  in  the 
demurrer,  and  when  the  demurrer  was  over- 
ruled Mrs.  Thomas  was  still  prosecuting  her 
suit  for  divorce.  The  court  did  not  err  in 
overruling  the  demurrer,  but  the  situation 
was  afterward  changed  by  the  motion  of 
Mrs.  Thomas  to  dismiss  her  bill  and  her  re- 
fusal to  prosecute  It  further,  and  If  the  court 
could  not  grant  the  relief  sought  by  the 
cross-bill  regardless  of  the  prosecution  of  the 
original  bill,  the  decree  must  be  reversed. 

[2-6]  The  statute  provides  that  after  a 
cross-bill  has  been  filed  the  complainant  shaU 
not  be  permitted  to  dismiss  his  bill  without 
the  consent  of  the  defendant,  and  when  Mrs. 
Thomas  attempted  to  dismiss  her  bill  the 
court  denied  her  motion.  A  cross-bill  may 
be  filed  purely  as  a  matter  of  defense  based 
upon  facts  arising  after  the  cause  is  at  issue. 
In  such  a  case  a  defendant  cannot  avail  him- 
self of  the  defense  by  plea  or  answer,  but 
must  make  it  the  subject  of  a  cross-bill  for 
the  same  reason  that  a  complainant  can  only 
bring  into  the  suit  matters  occurring  after 
the  filing  of  his  bill  by  a  supplemental  bill. 
Jenkins  v.  International  Bank,  111  Uh  4tt2. 
The  cross-bill  in  this  case  was  not  filed  pure- 
ly as  a  matter  of  defense  to  the  bill  for  di- 
vorce based  upon  facts  arising  after  .the  fil- 
ing of  the  original  bill,  and  If  It  had  been  It 
-would  not  have  justified  the  court  In  refus- 
ing to  allow  Mrs.  Thomas  to  dismiss  her 
bin.  The  statute  only  applies  to  a  cross-biU 
asking  for  afiirmative  relief,  since  )t  would 
be  absurd  to  say  that  one  who  Is  merely  de- 
fending can  insist  that  the  complainant  shall 
remain  In  court  In  order  that  he  may  make 
a  defense.  The  court  could  not  compel  Mrs. 
Thomas  to  prosecute  her  action  for  divorce 
against  her  will  merely  in  order  that  Mr. 
Thomas  should  have  an  opportunity  to  pre- 
vent her  obtaining  it  The  cross-bill  was  for 
the  purpose  of  obtaining  the  custody  of  the 
children,  and  a  defendant  will  not  be  permit- 
ted to  file  a  cross-bill  for  an  object  which  is 
equally  available  by  an  answer.  Prichard 
V.  LdtUejohn,  128  lU.  123,  21  N.  E.  10.  Any 
question  relating  to  the  custody  of  the  chil- 
dren could  have  been  raised  by  Mr.  Thomas 


by  his  answer,  and  at  any  time  after  the 
original  bill  was  filed  such  questions  could 
have  been  brought  before  the  court  by  an 
application  for  such  custody,  and  upon  grant- 
ing a  divorce  the  court  could  have  awarded 
the  custody  to  either  party.  Mr;  Thomas 
could  have  fully  set  forth  in  his  answer 
everything  that  was  required  for  the  protec- 
tion of  his  rights  as  father  of  the  children, 
and  so  far  as  the  powers  of  the  court  under 
the  divorce  statute  are  concerned,  the  cross- 
bill was  useless.  If  a  defendant  should  file 
a  cross-bill  when  he  seeks  no  discovery  and 
no  affirmative  relief  that  he  cannot  obtain  by 
answer  to  the  original  bill,  his  cross-bill  will 
be  dismissed  either  on  answer  or  motion  or 
demurrer.  Edgerton  v.  Young,  43  111.  404; 
Morgan  v.  Sifiith,  11  lU.  194;  Wing  v.  Good- 
man, 75  lU.  159;  Akin  v.  Casslday,  106  111. 
22;  Ne:wberry  v.  Blatchford,  106  111.  584; 
Howe  V.  South  Park  Com'rs,  119  111.  101,  7 
N.  B.  333.  If  the  court  had  no  other  Juris- 
diction to  award  the  custody  of  the  children 
in  controversy  between  the  parents  than  that 
conferred  by  the  divorce  statute,  the  cross- 
bill Interposed  no  obstacle  to  the  dismissal  of 
the  original  bill  because  Mrs.  Thomas  declin- 
ed to  prosecute  her  action  for  divorce  and 
the  cross-bill  did  not  ask  for  a  divorce  and 
none  was  granted. 

[7]  In  England  matrimonial  causes  were 
never  under  the  Jurisdiction  of  courts  of 
equity,  and  In  this  country  the  Jurisdiction 
is  conferred  by  statute,  which  prescribes  and 
limits  the  powers  of  the  court  So  far  as 
the  children  are  concerned,  a  court  can,  fey 
virtue  of  the  statute,  only  make  orders  con- 
cerning their  custody  during  the  pendency  of 
the  suit,  or  upon  a  final  hearing  where  the 
divorce  Is  decreed.  Some  courts  have  held 
that  the  custody  of  children  can  be  granted 
to  one  of  the  parties  to  a  divorce  suit  where 
a  divorce  is  denied,  or  not  granted,  which  is 
the  same  thlag,  but  the  decisions  rest  eithw 
upon  a  statute  conferring  such  power  or  upon 
supposed  general  equity  powers  of  the  court 
In  Alabama  there  is  a  statute  giving  courts 
of  chancery  iwwer,  in  all  cases  of  separation 
between  husband  and  wife  where  neither 
party  shall  obtain  a  divorce,  to  give  the  cus- 
tody and  education  of  the  children  either  to 
the  father  or  mother,  as  may  seem  'right  and 
proper,  and  it  was  held  that  such  an  order 
could  be  made  where  there  was  an  InefTectual 
attempt  to  procure  a  divorce.  Cornelius  v. 
Cornelius,  31  Ala.  479.  We  have  no  such 
statute,  but  onr  divorce  statute  is  to  the  con- 
trary, and  in  this  case  there  was  not  even 
an  attempt  to  procure  a  divorce.  In  Nelson 
on  Divorce  and  Separation  (volume  2,  p.  979) 
the  author  says  that  it  is  not  denied  that  a 
court  has  jurisdiction  to  fix  the  custody 
where  a  divorce  is  denied  in  a  subsequent 
proceeding  by  habeas  corpus,  and  that  it 
seems  to  him  useless  to  deny  the  relief  in 
a  divorce  suit  and  grant  it  in  another  suit 
for  the  same  purpose  in  states  where  the  dif- 
ferent forms  of  action  are  abolished.    That 
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"  opinion,  of  conrse,  has  no  application  to  the 
courts  of  this  state,  where  the  law-making 
power  has  not  thought  It  wise  to  abolish  all 
distinctions  between  habeas  corpus  and  bills 
for  divorce  nor  to  authorize  courts  of  equity 
to  administer  purely  legal  remedies.  In  Pow- 
er V.  Power,  65  N.  J.  Bq.  93,  55  Atl.  Ill,  It 
was  held  that  when  a  wife  has  been  denied  a 
divorce  the  court  may  award  the  custody  of 
the  children  If  the  bill  contains  a  prayer  for 
such  relief,  but  it  is  quite  clear  that  the 
court  cannot  grant  such  relief  under  a  stat- 
ute which  limits  the  power  of  the  court  to 
cases  where  a  divorce  is  granted.  The  courts 
generally  hold  that  where  a  divorce  is  de- 
nied or  not  granted  the  court  cannot  consid- 
er or  pass  upon  the  question  of  the  custody 
of  the  children.    Simon  v.  Simon,  6  App.  Dlv. 

469,  39  N.  T.  Supp.  673,  affirmed  on  the  opin- 
ion below  159  N.  Y.  549,  54  N.  B.  1094 ;  Kep- 
pel  V.  Keppel,  92  Ga.  506,  17  S.  E.  976 ;  Gar- 
rett v.  Garrett,  114  Iowa,  439,  87  N.  W.  282. 
Mr.  Thomas  could  not  have  maintained  hlP 
cross-bill  by  virtue  of  any  provision  of  the 
divorce  act,  and  If  he  could  not  have  main- 
tained it  under  the  general  equity  powers  of 
the  court,  It  was  error  to  refuse  leave  to  dis- 
miss the  original  bill  because  the  cross-bill 
had  been  filed,  and  the  final  decree  was  also 
erroneous. 

[1-10]  A  cross-bill  which  is  filed  merely  as 
a  mode  of  defense  to  bring  into  the  case  mat- 
ters occurring  after  the  cause  is  at  issue  rer 
quires  no  equity  to  support  it,  but  a  cross-blU 
which  asks  affirmative  relief  is  in  the  nature 
of  an  original  bill  asking  further  aid  of  the 
court  beyond  the  mere  defense,  and  the  relief 
sought  must  be  such  as  the  court,  in  point  of 
jurisdiction.  Is  competent  to  administer.  To- 
bey  v.  Foreman,  79  111.  489;  Morrison  v. 
Morrison,  140  111.  560,  30  N.  E.  768.  While 
such  a  bill  must  be  germane  to  the  subject-' 
matter  of  the  original  bill,  it  is,  in  fact,  a 
seitarate  and  distinct  snit  commenced  by  the 
filing  of  the  cross-bill.  Ballance  v.  Underbill, 
3  Scam.  463.  It  is  an  auxiliary  suit  concern- 
ing the  same  matters  involved  in  the  original 
bill,  which  is  permitted  in  order  that  com- 
plete Justice  may  be  done  between  the  parties 
In  one  proceeding.  After  a  court  of  equity 
has  obtained  jurisdiction  upon  any  equitable 
ground,  It  will  retain  such  Jurisdiction  for 
the  purpose  of  avoiding  more  than  one  suit 
and  doing  justice  between  the  parties,  al- 
though in  doing  eo  it  may  be  necessary  to 
establish  purely  legal  rights  or  to  grant  legal 
remedies   (Longshore  v.  Longshore,  200  111. 

470,  65  N.  E.  1081);  but  in  order  to  authorize 
relief  which  can  be  obtained  in  a  suit  at  law 
there  must  be  some  substantial  ground  of  eq- 
uitable Jurisdiction  and  if  there  Is  no  eq- 
uitable ground  of  jurisdiction  and  the  rem- 
edy sought  can  be  as  well  obtained  in  an  ac- 
tion at  law,  the  court  cannot  retain  Jurisdic- 
tion and  grant  a  purely  legal  remedy.  Brau- 
er  V.  Laughlln,  236  111.  265,  85  N.  B.  283. 

Mrs.  Thomas  refused  to  prosecute  her  suit 
for  divorce,  which  she  had  a  r^bt  to  control, 


and  asked  the  court  to  dismiss  her  bill, 
which  the  court  could  only  refuse  to  do  be- 
cause the  cross-bUl  had  been  filed.  As  al- 
ready shown,  the  court  could  not  refuse  to 
dismiss  the  original  bill,  under  the  provisions 
of  the  divorce  statute,  because  a  cross-hill 
had  been  filed  which  was  unnecessary  and 
asked  for  relief  which  could  not  be  gi-anted 
unless  the  original  bill  was  prosecuted  to  a 
decree  for  divorce.  The  court  proceeded  to 
hear  the  cause  upon  the  cross-bill,  which 
asked  for  affirmative  relief,  by  granting  to 
the  complainant  therein  the  custody  of  the 
children;  and  if  a  husband  cannot  maintain 
a  suit  in  equity  against  his  wife  for  such  a 
purpose  the  court  was  without  Jurisdiction 
and  the  decree  was  erroneous. 

[11]  No  case  where  such  a  bill  has  ever 
been  filed  in  England  or  this  country  has 
been  discovered  by  the  careful  research  of 
the  able  counsel  who  have  argued  this  case, 
and  while  the  fact  that  it  has  never  beoi 
done  Is  not  conclusive  that  it  cannot  be.  It 
Is  satisfactory  evidence  that  no  solicitor  has 
thought  that  It  could  be  done.  The  argument 
In  favor  of  such  Jurisdiction  is  upon  the 
ground  that  courts  of  equity  have  a  .broad 
and  comprehensive  jurisdiction  over  the  per- 
sons and  property  of  infants.  The  existence 
of  such  Jurisdiction  has  been  frequently  as- 
serted in  the  strongest  language,  but  such 
declarations  are  not  different  from  like  state- 
ments made  with  reference  to  Jurisdiction 
over  trustees  and  others  occupying  fiduciary 
relations.  The  Jurisdiction  can  only  be  exer- 
cised when  it  has  been  acquired  as  to  the 
particular  person  and  subject-matter  in  ac- 
cordance with  the  practice  in  courts  of  eq- 
uity, which  is  by  the  commencement  of  some 
sort  of  recognized  proceeding  in  the  court 
What  has  been  so  often  said  respecting  the 
jurisdiction  does  not  mean  that  courts  of  eq- 
uity take  upon  themselves  the  care,  custody, 
education,  and  maintenance  of  all  the  chil- 
dren within  the  territorial  limits  where  they 
exercise  their  powers,  but  when  a  suit  is  in- 
stituted in  a  court  of  equity  relative  to  the 
person  or  property  of  an  infant  he  is  treated 
as  a  ward  of  the  court,  and  the  court  will 
not  allow  its  rights  to  be  prejudiced  by  any 
act,  either  of  his  own  or  of  any  other  person. 
The  court  will  protect  the  Infant  through  a 
guardian  ad  litem  or  otherwise,  as  may  be 
necessary,  and  will  look  to  his  interests,  and 
see  that  the  guardian  discharges  his  duty. 
Lynch  v.  Rotan,  39  111.  14;  Hartmann  t. 
Hartmann,  59  III.  103;  AUman  v.  Taylor,  101 
111.  185;  Ames  t.  Ames,  148  111.  321,  86  N. 
E.  110.  Where  some  proceeding  is  Instituted 
in  which  an  Infant  is  a  party,  either  as  plain- 
tiff or  defendant,  the  controversy  and  ded-- 
slon  of  the  court  relate  to  his  rights  and 
property,  and  the  court  will  see  that  he  is 
represented  by  guardian,  next  frimid,  or  In 
some  proper  manner,  who  Is  entitled  to  as- 
sign error  on  an  improper  decision  of  the 
court,  and  in  such  a  proceeding  the  infant 
becomes  a  ward  of  the  court    In  Oreeumaa 
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T.  Harvey,  53  HI.  886,  It  was  said  that  an 
Infant  who  was  a  party  defendant  did  not 
become  tbe  ward  of  the  court  until  service  of 
process  upon  her.  The  jurisdiction  so  exer- 
cised respecting  the  rights  or  property  of  In- 
fants is  a  part  of  the  general  equity  Juris- 
diction, but  this  case  is  not  within  those  lim- 
its. The  cross-bill  was  filed  by  a  husl)and 
against  his  wife  to  enforce  an  alleged  right 
of  the  husband  to  the  custody  of  tbe  chil- 
dren. The  attempt  was  to  have  the  court  con- 
sider and  determine  the  relative  rights  of 
the  parents  to  such  custody,  which  Is  not  an 
equitable  but  a  legal  right.  It  is  true  that 
where  tbe  court  has  jurisdiction  the  legal 
right  will  not  be  enforced  to  the  detriment 
of  the  child,  and  the  guiding  motive  of  the 
court  will  be  to  conserve  and  protect  the  best 
Interests  of  the  child.  But  the  right  in  ques- 
tion is  that  of  a  parent  Neither  a  want  of 
harmony  between  a  husband  and  wife  relating 
to  the  management  of  their  children,  nor  the 
Tight  of  either  to  their  custody,  control,  sup- 
port or  education.  Involves  any  equitable  title 
or  question  of  an  equitable  nature.  The  prin- 
ciples upon  which  equitable  powers  are  exer- 
cised do  not  sustain  the  claim  that  a  hns- 
band  and  wife  may  litigate  with  each  other 
In  a  court  of  equity  over  the  question  which 
one  shall  have  the  custody  of  their  children. 

[12]  There  is  another  power  which  courts 
of  equity  have  concerning  infants  and  their 
property,  and  that  is  the  appointment  of 
guardians.  Hohenadel  v.  Steele,  237  HI. 
229.  86  N.  B.  717.  The  source  of  this  juris- 
diction Is  quite  uncertain.  Whether  the  pow- 
er was  originally  a  mere  usurpation,  or  was 
legally  delegated  to  the  chancellor  by  the 
crown  as  parens  patriae,  or  grew  out  of  tbe 
practice  of  appointing  guardians  ad  litem, 
tbe  jurisdiction  exists  here  by  inheritance 
from  the  English  courts  of  chancery,  and  not 
because  equitable  rights  or  titles  are  involv- 
ed. Like  the  power  of  any  other  court  to 
appoint  a  guardian,  that  jurisdiction  may 
be  exercised  upon  a  proper  petition  or  appli- 
cation for  the  appointment  of  a  guardian. 
But  the  cross-bill  in  this  case  cannot  be  re- 
garded as  such  a  petition  or  application.  In 
C!owls  V.  Cowls,  3  Gilman,  435,  44  Am.  Dec. 
708,  where  the  parties  bad  been  divorced, 
the  court  said  that  the  Legislature,  In  pro- 
viding that  when  a  divorce  is  decreed  the 
court  may  award  the  custody  of  the  chil- 
dren, conferred  no  new  power  on  the  court, 
which  was  correct  in  the  sense  that  the  pow- 
er is  of  the  same  nature  as  a  pre-existing 
power;  but  tbe  court  did  not  Intimate  that 
the  power  had  ever  been  or  could  be  exer- 
cised In  a  litigation  between  a  husband  and 
wife  relating  only  to  the  custody  <if  the 
children. 

[131  We  conclude  that  tbe  court  had  no 
Jurisdiction  to  award  the  custody  of  the  chil- 
dren to  Mr.  Thomas,  and  that  the  Appellate 
Court  erred  in  affirming  tbe  decree  of  tbe 
■uperlor-  court 

The  Judgment  of  the  Appellate  Court  and 


the  decree  of  the  superior  court  are  reversed, 
and  tbe  cause  Is  remanded  to  tbe  superior 
court,  with  directions  to  dismiss  the  original 
bill  and  cross-bill. 
Reversed  and  remanded,  with  directional. 

CARTER,  3.  (dissenting).  I  do  not  concur 
In  the  reasoning  or  conclusion  of  the  fore- 
going opinion.  Our  statute  provides  that  the 
court  In  which  divorce  proceedings  are  In- 
stituted may  make  orders,  pending  such  pro- 
ceedings, as  to  tbe  custody  of  the  children, 
and  If  a  decree  of  divorce  Is  granted,  make 
such  further  orders  as  to  their  care  and 
custody,  from  time  to  time,  as  their  Interests 
may  require.  In  Cowls  v.  Cowls,  3  Gilman, 
435,  438  (44  Am.  Dec.  708),  this  court  long 
ago  said:  "It  becomes  clear,  then,  that  our 
Legislature,  by  providing  that  'when  a  di- 
vorce shall  be  decreed  it  shall  and  may  be 
lawful  for  the  court  to  make  such  order 
touching  the  alimony  and  maintenance  of 
the  wife,  the  care,  custody,  and  support  of 
the  children,  or  any  of  them,  as  from  the  cir- 
cumstances of  tbe  parties  and  the  nature  of 
the  case  shall  be  fit,  reasonable  and  just,' 
has  conferred  no  new  authority  or  jurisdic- 
tion upon  the  court.  It  was  by  Its  original 
jurisdiction  clothed  with  the  same  powers 
before.  The  cases  provided  for  In  this  stat- 
ute are  necessarily  embraced  In  that  broad 
and  comprehensive  jurisdiction  with  which 
the  court  of  chancery  is  vested,  over  the  per- 
sons and  estates  of  infants  and  their  parents 
who  are  bound  for  their  maintenance."  It  la 
the  well-settled  law  In  this  jurisdiction  that  a 
court  of  chancery  Is  vested  with  "broad  and 
comprehensive  jurisdiction"  over  the  persons 
and  estates  of  all  minors  within  the  limits 
of  its  jurisdiction.  Hartmann  v.  Hartmann, 
69  III.  103;  Wilkinson  v.  Deming,  80  III. 
342,  22  Am.  Rep.  192;  Dodge  v.  Cole,  97  III. 
338,  87  Am.  Rep.  Ill;  In  re  Ferrler,  103 
III.  367,  43  Am.  Rep.  10 ;  Ames  v.  Ames,  148 
111.  321,  36  N.  E.  110:  Van  Matre  v.  Saukey, 
148  III.  536,  36  N.  E.  628,  23  L.  R.  A.  665, 
39  Am.  St  Rep.  196;  8  Pomeroy's  Eq.  | 
1303. 

It  is  Insisted  that  tbe  cross-bill  Is  not  ger- 
mane to  the  matters  raised  by  the  original 
bill.  The  custody  of  the  minor  children  was 
necessarily  comprehended  within  the  scope 
of  the  original  bill,  although  they  were  not 
mentioned  therein.  Snover  v.  Snover,  10  N. 
3.  Eq.  261.  Under  our  statute  It  would  seem 
that  upon  tbe  filing  of  the  bill  herein  the 
minor  children  of  the  uarriage  became.  In 
a  sense,  wards  of  the  court  and  hence  any 
suggestions  as  to  their  custody,  in  a  cross- 
bill, would  be  germane  and  relevant  If  it 
becomes  necessary  to  grant  affirmative  relief 
In  order  to  dispose  of  the  matters  in  contro- 
versy and  do  complete  justice  between  the 
parties,  a  cross-bill  may  be  filed.  In  which 
such  relief  may  be  granted  and  circuity  of 
action  avoided.  Longshore  v.  Longshore,  200 
111.  470,  65  N.  E.  1081.  It  Is  a  familiar  rule 
that  when  a  court  of  equity  acquires  Jurls- 
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Alctton  for  on«  imrpom  It  wUl  retain  It  for 
all  pcrposee,  In  order  to  do  full  and  complete 
Justice  between  all  the  parties.  Wehrheim 
V.  Smith,  226  111.  346,  80  N.  B.  908 ;  King  T. 
King,  216  lU.  100,  74  N.  B.  89.  Equity  ab- 
horis  a  multiplicity  of  suits.  Morrison  ▼. 
Morrison,  140  III.  660,  30  N.  B.  768.  Suits 
for  divorce  based  upon  purely  statutory 
grounds  are  of  an  equitable  nature,  and  sub- 
ject to  the  roles  and  maxims  of  courts  of 
equity  rather  than  those  of  the  En^lsh  ec- 
clesiastical ooarts.  The  fact  that  the  Legis- 
lature gave  the  power,  In  such  cases,  to  the 
chancery  courts  of  this  state  rather  than  to 
courts  of  law  supports  this  view.  "The  equi- 
table nature  of  the  suit  being  established, 
and  It  being  brought  In  a  court  of  equity.  It 
should  be  dealt  with  upon  the  same  equitable 
principles  as  other  suits  founded  upon  or- 
dinary equities."  Rooney  v.  Rooney,  64  N.  J. 
Eq.  231,  84  Atl.  682.  It  is  not  necessary  for 
children  to  be  brought  personally  into  court 
in  order  to  give  Jurisdiction  over  them  In 
these  proceedings.  Power  t.  Power,  66  N. 
J.  Eq.  93,  101,  65  Atl.  Ill,  116.  The  court  in 
the  case  last  dted  held  that  the  writ  of 
habeas  corpus  was  entirely  out  of  place  when 
divorce  proceedings  are  started  in  order  to 
decide  as  to  the  custody  of  minor  children 
and  that  the  cross-petition  upon  that  ques- 
tion was  germane  In  divorce  proceedings,  the 
chancellor  saying:  "I  think,  under  the  prac- 
tice of  New  Jersey  adopted  in  these  cases, 
that  It  was  perfectly  germane  to  the  petition 
of  the  wife  for  the  husband  to  set  np  this 
Und  of  a  petition,  ao  as  to  get  affirmative 
relief  against  her  negative  relief.  Without 
that  he  would  only  have  got  negative  relief, 
but  with  that  cross-petition  he  is  entitled  to 
affirmative  relief.  It  is  germane  to  the  suit; 
Just  as  germane  as  a  cross-petition  for  dl- 
Torce  would  be." 

The  precise  question  here  raised  has  never 
been  passed  on  by  this  court  It  Is  plain 
from  the  majority  opinion  that  there  are 
authorities  that  uphold  its  conclusion.  Un- 
der the  varying  statutes  and  systems  of  pro- 
cedure the  courts  have  not  all  agreed  on  this 
qnestlon.  But  where,  as  in  this  state,  the 
court  having  Jurisdiction  of  divorces  has  also 
general  chancery  Jurisdiction,  in  my  Judg- 
ment it  would  be  not  only  for  the  best  In- 
terests of  the  minor  children,  but  In  accord 
with  sound  public  policy,  for  the  court  to  re- 
tain Jurisdiction  in  this  proceeding  for  the 
purpose  of  making  any  orders  as  to  the  wel- 
fare of  the  children  that  Justice  may  require. 
Unless  prohibited  by  statute  or  well-settled 
principles  of  law,  a  court  of  equity  has  al- 
ways the  power  to  do  that  which  Justice  in 
a  case  requires.  The  chancellor  in  the  su- 
perior court  does  not  cease  to  be  such  be- 
cause he  sits  to  hear  divorce  cases.  The 
statute  regulating  these  proceedings  does  not 
purport  to  define  fully  the  authority  of  the 
court.     It  commits  thereto,   subject  to  cez^ 


tain  specific  llmltatioiia,  Jurisdiction  In  an 
matters  Incidental  to  divorce.  This  statute 
is  highly  remedial  and  ought  not  to  be  strict- 
ly construed  against  the  interests  of  the 
minors.  A  learned  author  has  stated  that 
while  it  may  be  necessary,  in  order  to  give 
a  court  of  equity  Jurisdiction  over  infants,  to 
have  them  made  wards  of  the  court,  a  suit 
was  not  necessary  to  that  end ;  that  any  pro- 
ceeding in  or  application  to  a  court  of  chan- 
cery relating  directly  to  the  infant  was  suffl- 
elent.  3  Pomeroy's  Bq.  i  1305,  note  1.  While 
the  divorce  proceedings  were  pending  In  the 
superior  court,  no  other  court,  by  habeas 
corpus  or  otherwise,  could  interfere  witb 
its  custody  of  the  children.  In  re  Morgan, 
117  Mo.  249,  21  S.  W.  1122,  22  8.  W.  913. 
Certainly  the  chancery  court  bad  Jurisdic- 
tion in  respect  to  the  subject-ntatter  of  its 
decree.  The  only  doubtful  question  is  wheth- 
er it  obtained  such  Jurisdiction  regularly. 
There  being  no  settled  practice  in  this  state 
to  the  contrary.  It  appears  to  me  most  un- 
wise to  turn  the  parties  out  of  court  and  in- 
vite them  to  come- again  into  the  same  court 
for  the  same  relief  now  sought  The  pa> 
ties  being  before  a  court  of  equity,  what 
more  proper  time  can  there  be  to  adjudicate 
the  rights  of  the  parents  to  the  custody  of 
the  children?  2  Nelson  on  Divorce  and  Sep- 
aration, p.  979.  The  court  having  acquired 
Jurisdiction  of  the  subject-matter  and  the 
parties  to  the  suit  at  the  instance  and  by  the 
prayer  of  plalntifF  in  error,  I  cannot  reach 
any  other  conclusion  than  that,  aa  the  plain- 
est principles  of  equity,  she  should  be  pre- 
cluded from  questioning  the  Jurisdiction  of 
the  court  which  she  herself  has  invoked. 


am  UtM.  ITS) 
TOWN  or  WAKEFIELD  ▼.  AMERICAN 

suRBrry  oo. 

(Supreme  Judicial  Court  of  Massachnsetts. 
Suffolk.    May  19,  1911.) 

1.  RjEFKRENCB  (I  99*)— EmeoT  or  Aitditob'b 
Rkfobt. 

An  auditor's  report  making  a  simple  find- 
Insr  In  favor  of  a  party,  without  reportipg  the 
evidence,  is  prima  Jtacle  evidence,  so  that,  unless 
evidence  is  put  in  outside  of  it  to  control  the 
finding,  it  must  be  accepted  by  court  and  jury; 
and  where  but  one  conclusion  is  possible  aa 
matter  of  law,  verdict  must  be  directed. 

[Ed.   Note. — For  other  cases,   see   Reference^ 
Cent  Dig.  »  14S-166>,   Dec  Dig.  |  99.*] 

2.  VivjvKScm    (I    688*)  —  DisBEUxr    or    !>■• 
iriAia. 

Disbelief  of  denials  »t  facte  which  a  party 
must  prove  is  not  the  equivalent  of  affirmative 
testimony  in  support  of  such  facts. 

[Bid.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  {  2437 ;   Dec.  Dig.  |  688.*] 

3-  Assignments   (|  137*)— Cohsint— Waitxb 
— eviocncb. 

That  plaintiff's  officers  knew  of  defendant's 
assignment  of  its  contract  to  do  work  for.  plain- 
tiff, and  of  the  doing  of  the  woik  by  the  as- 
signee, is  not  enough  to  show  their  assent  te 
the  assignment  or  waiver  of  tbe  provision  of  the 
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contract  that  it  could  not  be  assigned  without 
plaintiff's  consent,  in  Tiew  of  correspondence 
between  plaintiff's  attorney  and  defendant,  in 
which  he  repeatedly  asserted  tliat  plaintiff 
would  not. assent,  except  on  conditions  which 
were  never  complied   with. 

[Ed.  Note. — For  other  cases,  see  Assignments, 
Cent.  Dig.  §  234;   Dec.  Dig.  8  137.*] 

4.  Principal  and  Surety  (S  123*)— Duty  of 

Obliqee  to  Surety. 

The  obligee  in  a  bond  for  faithful  perform- 
ance of  a  contract  is  not  obliged  to  keep  the 
surety  constantly  advised  as  to  the  state  of  the 
woric  under  the  contract;  but  the  surety  must 
protect  his  own  interest  by  seeing  that  his 
principal  performs  the  contract 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cbnt  Dig.  gf  304^U;  Dec  Dig.  | 
123.»]  ' 

6.  Pbincipai.  and  Surety  {|  117*)— Release 
or  Surety  —  Advance  Payhent  on  Con- 

BTBUCTIOH  CONTBAOT. 

Where  a  contract  to  construct  a  sewer  for 
a  city,  stipulating  that  each  month  the  city's 
engineer  should  make  an  approximate  eatipiate 
of  the  value  of  the  work  done,  and  that  thereon 
iwyments  should  be  made,  provided  that  the 
engineer  should  be  the  referee  to  decide  on  the 
amount  of  work  to  be  paid  for  under  the  con- 
tract, and  that  his  estimates  and  decisions 
should  be  final  and  conclusive,  his  making  io 
good  faith  too  large  an  estimate  for  a  certain 
month,  in  consequence  of  which  the  payment 
for  that  month  was  too  large,  but  for  which 
deductions  were  made  in  subsequent  months, 
was  binding  on  all  parties,  so  that  the  payment 
thereon  could  not  be  considered  an  advance, 
with  the  effect  of  releasing  the  surety  on  the 
contractor's  bond. 

[Eld.  Note.— For  other  cases,  see  Principal 
and  Surety,  Cent.  Dig.  ff  283-285;    Dec.  Dig. 

Exceptions  from  Superior  Court,  Suffolk 
County. 

Action  by  the  Town  of  Wakefield  against 
the  American  Surety  Company.  Verdict  was 
directed  for  plaintiff,  and  defendant  except- 
ed.   Exceptions  overruled. 

M.  E.  S.  demons,  for  plaintiff.  John  P. 
Leahy,  Jos.  C.  Pelletler,  and  Francis  T. 
lieahy,  for  defendant. 

RUQO,  J.  This  is  an  action  brought  for 
the  breach  of  three  bonds,  each  executed  by 
Mlnehan  &  Costa,  partners,  as  principals, 
and  the  defendant  as  surety,  to  secure  faith- 
ful performance  by  said  partners  of  con- 
tracts between  them  and  the  plaintiff  to  con- 
struct portions  of  its  sewer  system.  The  ex- 
ecution of  the  contracts  and  bonds  was  ad- 
mitted. The  case  was  sent  to  an  auditor, 
who  found  that  the  work  to  be  done  under 
the  contract  was  abandoned  by  said  part- 
ners, and  that  thereby  there  was  a  breach  of 
the  condition  of  each  of  said  bonds.  Eiach 
contract  provided  that  the  copartners  "will 
not  assign  any  portion  of  said  work,  unless 
by  the  previous  consent  of  the  board  [of  sew- 
er commissioners  of  the  plaintiff  town]  to  be 
signified  by  Indorsement  of  this  agreement" 
The  auditor  found  that  no  previous  assent 
to  any  assignment  was  so  given,  and  that  no 
assent  was  Indorsed  on  said  contracts  or  giv- 
en In  any  manner,  and  that  said  contracts 


were  In  fact  assigned  by  said  partners  to 
the  Conway  Construction  Company.  He  al- 
so found  that  there  had  been  no  advance 
payment  made  by  the  plaintiff  to  said  part- 
ners, and  found  generally  for  the  plaintiff. 
The  case  was  then  tried  with  a  Jury  In  the 
superior  court  In  addition  to  the  auditor's 
report  testimony  was  introduced  from  sev- 
eral witnesses  to  the  effect  that  after  the 
assignment  of  the  contract  neither  of  the 
partners  were  upon  the  work  or  had  any- 
thing to  do  with  it,  but  that  it  was  pros- 
ecuted to  the  knowledge  of  and  without  ofb- 
Jection  by  the  sewer  commissioners  wholly 
by  the  assignee  claiming  under  the  assign- 
ment. After  the  assignee  had  been  at  work 
about  six  months^  the  work  was  stopped  by 
notice  to  the  effect  that  It  was  not  being 
prosecuted  as  required,  and  that  It  would  be 
completed  by  the  plaintiff  as  provided  In 
the  contract  The  work  was  so  completed 
at  a  cost  greater  than  the  contract  price. 
At  the  close  of  the  evidence  In  the  superior 
court,  the  defendant  having  admitted  that 
proper  notices  of  discontinuance  of  the  work 
by  Mlnehan  &  Oosta  and  of  claim  for  excess 
cost  over  contract  price  were  sent  and  no 
question  being  raised  as  to  the  amount  of 
the  damages,  verdict  was  directed  for  the 
plaintiff. 

[11  Since  it  was  admitted  that  proper  no- 
tice of  discontinuance  of  the  contract  was 
given,  a  decisive  point  is  whether  there  was 
an  assignment  of  the  contract  by  the  part- 
ners assented  to  by  the  plaintiff.  Upon  this 
Issue  the  auditor,  as  above  stated,  made  defi- 
nite findings  in  favor  of  the  plaintiff  to  the 
effect  that  there  had  been  assignments  which 
were  never  at  any  time  assented  to  by  the 
plaintiff.  It  is  plain  under  tibe  terms  of  the 
contract  that  an  assignment  without  such 
assent  constituted  a  breach  of  the  contract. 
The  auditor  does  not  set  out  the  facts  or  evi- 
dence upon  which  he  based  this  finding. 
The  effect  of  an  auditor's  report  under  such 
circumstances  Is  stated  tn  Anderson  v.  Met- 
ropolitan Stock  £}xchange,  191  Mass.  117,  at 
page  121,  77  N.  B.  706,  at  page  707,  by  the 
present  Chief  Justice  as  follows:  "The  au- 
ditor's report  finding  generally  for  the  plain- 
tiff and  finding  specially  these  facts  Is 
prima  fade  evidence,  which  requires  a  ver- 
dict for  the  plaintiff,  unless  there  Is  other 
evidence,  either  In  the  report  or  outside  of  It 
to  control  the  findings."  In  substance  the 
same  proposition  was  laid  down  In  Phillips' 
y.  Cornell,  133  Mass.  546,  in  these  words: 
"While  the  burden  of  proof  Is  not  shifted  by 
the  auditor's  report,  yet  as  It  makes  out  a 
prima  fade  case.  It  is  Incumbent  on  the 
other  party  to  meet  and  control  It  or  It  will 
be  condUBive  against  him."  To  the  same  ef- 
fect Is  Fisher  v.  Doe,  204  Mass.  34-40,  90  N. 
K  692.  The  result  of  these  dedslons  Is  that 
where  the  auditor  makes  a  simple  finding  In 
favor  of   one  party   without   reporting  the 
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testimony,  and  tbere  la  no  otber  erldence,  a 
verdict  slionld  be  directed  In  accordance 
with  his  finding.  The  case  does  not  stand  as 
it  does  upon  uncontradicted  evidence  of  wit- 
nesses, for  there  the  Jury  may  disbelieve 
the  testimony.  The  statute  has  clothed  an 
auditor's  report  wltb  a  special  evidential 
character;  vhlch  In  the  absence  of  control- 
ling evidence  either  stated  in  the  report  or 
put  In  outside  the  report,  must  be  accepted 
by  court  and  Jury  as  final.  Where  only  one 
conclusion  Is  possible  as  matter  of  law,  a 
verdict  must  be  directed.  " 

[2]  The  Question  presented  Is  whether 
there  was  any  evidence  to  control  the  au- 
ditor's finding  to  the  effect  that  the  contracts 
had  been  assigned  by  the  original  contrac- 
tors, and  that  at  no  time  had  such  assign- 
ments been  assented  to  by  the  plaintiff.  If 
this  finding  stands  there  was  a  breach  of  the 
contract.  The  plaintiff's  oflScers  knew  of 
the  assignments,  and  they  permitted  work  to 
proceed  by  the  assignee.  But  there  was  a 
considerable  correspondence  between  the  at- 
torney for  the  plaintiff  and  the  defendant, 
in  which  the  former  repeatedly  asserted  that 
the  town  would  not  assent  to  the  assign- 
ments except  upon  conditions  which  never 
have  been  complied  with.  The  checks  of  the 
town  In  payment  for  work  done  all  were 
made  to  the  order  of  the  original  contrac- 
tors, and  none  to  the  assignee.  Tbere  was 
no  evidence  of  any  express  assent  Disbelief 
of  denials  of  facts  which  a  party  must  prove 
Is  not  the  equivalent  of  at&rmatlve  testi- 
mony In  support  of  those  facts.  Lonergan 
V.  Peck,  136  Mass.  861;  Hyslop  y.  B.  &  M. 
R.  R.,  94  N.  E.  310. 

[3]  Knowledge  on  the  part  of  the  officers 
of  the  plaintiff  of  the  assignments  and  of 
the  performance  of  the  work  by  the  as- 
signee Is  all  that  remains.  But  this  under 
the  circumstances  disclosed  Is  not  enough  to 
show  their  assent  to  the  assignment  of  the 
contracts,  In  the  face  of  the  correspondence 
refusing  to  assent  The  highest  effect  which 
can  be  attributed  to  this  fact  Is  that,  pending 
negotiations  as  to  an  assent  to  the  assign- 
ments by  the  town,  the  assignee  went  on 
with  the  work.  Whatever  may  have  been 
the  effect  of  the  assignments  as  between  the 
parties  to  them,  they  did  not  affect  the  rights 
of  the  plaintiff.  Pike  ▼.  Waltham,  168  Mass. 
081,  47  N.  B.  43T;  Fuller  r.  N.  T.  Plre  Ins. 
Co.,  184  Mass.  13,  67  N.  B.  879.  For  the 
same  reasons  there  was  no  evidence  of  waiv- 
er of  this  clause  of  the  contract  novation, 
or  snbstltutlon  of  the  assignees  for  the  as- 
signor. Paris  T.  Hamburg-Bremen  Fire  Ins. 
Co.,  204  Mass.  90-94,  90  N.  B.  420;  Moore 
V.  Dngan,  179  Mass.  153-158,  60  N.  Bi  488; 
Stowell  r.  Gram,  184  Mass.  562,  69  N.  E.  342 ; 
Illinois  Car  Co.  v.  Unstroth  W^agon  Co.,  112 
Fed.  787,  60  a  a  A.  504. 

It  becomes  unnecessary  to  consider  wheth- 
er the  auditor's  finding  as  to  abandonment 
was  met  In  any  way. 

[4]  There  was  no  obligation  on  the  part  of 
Um  plaintiff  to  keep  the  defendant  as  surety 


constantly  advised  aa  to  fhe  state  of  tbo 
work  under  the  contract  The  surety  must 
protect  his  own  Interest  to  the  extent  of  seo* 
Ing  that  his  principal  performs  the  duty 
which  he  has  guaranteed.  Watertown  Ins. 
Co.  T.  SImmona,  131  Mass.  85,  41  Am.  Rep. 
196;  Welsh  y.  Walsh,  177  Mass.  656,  59  N. 
a  440,  52  L.  R.  A.  782,  83  Am.  St  Rep.  302. 

[i]  The  defendant  contends  that  tbere  was 
a  payment  made  by  the  plaintiff  to  the  orig- 
inal contractors  In  advance  of  any  that  was 
due  under  the  contract  and  that  Its  secnr* 
Ity  being  In  some  degree  diminished  thereby 
he  Is  discharged  under  the  principle  laid 
down  In  Oalvert  v.  London  Dock  Co.,  2  Keen, 
638,  and  Prairie  State  Bank  y.  U.  S.,  164 
U.  a  227,  it  Sup.  Ct  142,  41  I*  Ed.  413. 
The  auditor  found  that  there  was  no  such 
advance,  but  reported  some  of  the  evidence 
upon  this  point  In  addition  to  the  auditor's 
reiK)rt  there  was  testimony  from  one  Mor> 
gan,  upon  whose  certificate  as  chief  engineer 
of  the  plaintiff  the  payment  now  claimed  to 
be  an  advance  payment  was  made.  The  con- 
tract provided  that  on  or  before  the  lOth 
day  of  each  month  the  engineer  should  mnko 
an  approximate  estimate  of  the  value  of  tho 
work  done,  and  that  upon  this  payments 
should  be  made.  In  one  such  estimate  was 
included  an  Item  for  excavation,  and  also 
an  Item  for  lumber  used  as  sheeting  In 
trenches  under  a  Clause  In  the  contract  which 
required  payment  for  "all  lumber  In  trench 
used  for  sheeting  and  sboring  left  In  placo 
by  order  of  the  engineer."  The  amount  cer- 
tified had  not  been  so  left  In  place  and  all 
the  excavation  had  not  been  completed  by 
the  units  required  by  the  contract  although 
a  very  large  amount  of  work  bad  been  dona. 
In  subsequent  estimates,  deductions  were 
made  for  these  payments,  so  that  ultimate 
ly  the  town  received  the  value  for  all  pay- 
ments. The  contract  provided  that  the  en* 
gineer  should  be  "the  referee  In  all  cases, 
to  decide  upon  the  amount  quality,  accept 
ableness  and  fitness  of  the  several  kinds  of 
work  and  materials  which  are  to  be  paid  for 
under  this  contract  and  upon  all  questions 
which  may  arise  as  to  the  fulfillment  of  the 
contract  *  *  *  and  his  estimates  and  de- 
cisions shall  be  final  and  conclnslve."  The 
auditor  found  that  the  contested  estimate 
was  given  by  the  engineer  In  good  faith,  and 
th6  defendant  did  not  claim  that  he  was  ae> 
tnated  by  bad  faith.  Under  these  clrcom* 
stances  those  estimates  were  binding  upon 
all  the  parties,  and  It  cannot  be  contended 
that  they  were  advancements.  Handy  r. 
Bliss,  204  Mass.  613-620,  90  N.  B.  864.  184 
Am.  St  Rep.  673,  and  cases  dted ;  Loftus  r. 
Jorjorian,  194  Mass.  166,  80  N.  B.  235.  There 
was  no  issue  of  fact  open  In  this  regard  not 
concluded  by  the  auditor's  report 

Several  questions  of  evidence  are  raised. 
They  all  become  Immaterial  In  view  of  the 
ground  upon  which  the  decision  is  based. 
But  it  does  not  appear  that  any  error  0t 
law  was  committed  in  respect  of  them. 

Exceptions  overruled. 


Digitized  by 


Google 


IndJ 


WALKER  T.  STATB 


tt7«  Ind.  «) 

WALKER  et  aL  ▼.  STATB  ez  rd.  STINSON, 
County  Auditor.     (No.  21,495.) 

(Supreme  Court  of  Indiana.    June  9,  1011.) 

L  Appeal  and  Ebbob   ({   1040*)— Habio-kss 

ElBBOR— Ovxb8t;l.iho  Demubbeb. 

Any  error  in  overruling  a  demurrer  to  the 
original  complaint  for  insufficiency  was  harm- 
less, where  an  amendment  supplied  any  defect, 
and  the  findings  were  based  on  the  amendment 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent.  Dig.  §|  408&-1106;  Dec  Dig.  i 
1040.*] 

2.  COUHTIBI      (I      98*)— TBEASUBSBB— BOHD»— 
lilABILITT. 

Under  Buma'  Ann.  St.  1908,  S  9476,  re- 

Sniring  a  county  treasurer  to  receive,  keep,  and 
isburse  the  funds  of  liis  office,  it  is  no  defense 
by  his  sureties  on  a  bond  securing  faithful  per- 
formance of  his  duties  that,  in  taking  over  the 
funds  from  his  predecessor,  be  accepted  his  own 
notes  as  cash. 

[Ed.  Note.— For  other  eases,  see  Counties, 
Cent.  Dig.  §|  141-143.  147:  Dec.  Dig.  i  98.*] 

8.  Pbincipal  and  Stjrett  (|  66*)— Liabiutt 

OP  Subety— BXIKST. 

The  liability  of  sureties  is  not  to  be  ex- 
tended by  implication  beyond  the  terms  or  their 
contract 

[Ed.  Note.— For  other  eases,  see  Principal  and 
Surety,  Cent  IMg.  fS  10&-110;  Dec.  Dig.  i 
66.*] 

4.  CotJNTiM  (8  98*)— TBEAStiBEM  — Bonds — 
Sbobtagb— Afpucation  of  Funds. 

Payment  in  his  second  term  by  a  default- 
ing county  treasurer,  covering  items  of  short- 
age afising  in  his  first  term,  should  be  credited 
on  the  first  term's  shortage,  and  charged  against 
the  second  term  as  affecting  apportionment  of 
liability  between  the  sureties  on  bis  bonds  for 
the  separate  terms. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  H  141-143,  147;  Dec.  Dig.  {  98.*] 

6.  Counties  3  98*)— Tbeasubebs  —  Bonds — 
Funds— NATUBje. 

Funds  held  by  a  county  treasurer  in  one 
general  deposit  constitute  mone^  of  the  county, 
and  not  of  several  municipalities  for  which  it 
is  held,  as  affecting  liability  of  his  sureties  on 
his  official  bonds. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Cent  Dig.  IS  141-143,  147;   Dec.  Dig.  I  98.*]  . 

8.  Counties  (I  98*)— Tbbasurebs  —  Bonds — 
Shortage— Application  of  Payments. 
A  county  treasurer  having  embezzled  funds 
doring  two  terms  from  the  generaj  amount  in 
his  bands,  sureties  on  his  first-term  t>ond  are 
not  entitled  to  credit  for  payments  on  warrants 
and  orders  made  by  him  in  due  course  of  busi- 
ness during  the  second  term. 

[E)d.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  U  141-143,  147;   Dec.  Dig.  |  98.*} 

7.  Counties  (J  98*)  —  Tbeasubebs  —  Bonds- 
Shortage— Appuoation  OF  Payments. 

A  county  treasurer,  having  defaulted  dur- 
ing two  terms  to  an  uncertain  amount,  turned 
over  property  to  a  company  which  secured  his 
Becond-term  bond  to  indemnify  the  company. 
The  property  was  converted  into  cash,  and  the 
proceeds  received  by  the  county.  Ijater  it  ap- 
peared that  the  payment  exceeded  the  second 
term's  shortage.  Held,  that  the  excess  should 
be  applied  to  reduce  the  first  term's  shortage. 

(Ed.  Note. — For  other  cases,  see  Counties, 
Cent  Dig.  §i  141-143,  147;  Dec.  Dig.  f  98.*] 


8.  Appeai,  and  Ebbob  (|  1040*)— IIarmuss 
Ebbor-Cboss-Comflaint— Sustaining  Dk- 

MUBBSR— PbOPBIBTY. 

In  an  action  on  a  defaulting  county  treas- 
urer's successive  bonds,  it  was  narmless  error 
to  sustain  demurrers  to  a  cross-complaint  by 
the  sureties  on  the  first  bond  to  reach  property 

gurchased  with  funds  abstracted  during  the 
rat  term,  where  affirmative  relief  was  asked 
only  against  the  surety  on  the  second  bond,  and 
the  relief  sought  by  the  cross-complaint  was 
available  under  the  answer. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
£>rror,  Cent  Dig.  U  4089^105;  Dec.  Dig.  { 
1040.*] 

9.  Appeal  and  Ebbob  ({  1040*)— Harmless 
Erbob— Sustaining  Demubreb  to  Cboss- 
complaint. 

Any  error  in  sustaining  the  second  surety's 
demurrer  to  the  cross-complaint  was  harmless; 
the  second  snrety  being  solvent  and  the  issua  ' 
being  determinable  in  an  independent  action. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {g  4089-4105;  Dec.  Dig.  { 
1040.*] 

Appeal  from  Circuit  Court,  Gibson  County} 
Frank  H.  Hatfield,  Judge. 

Action  by  the  State,  on  relation  of  Harry 
Stinson,  Auditor  of  Vanderburgh  County, 
against  John  P.  Walker  and  others.  From  a 
Judgment  for  plaintiff,  certain  of  the  de- 
fendants appeal.  Reversed,  wltb  InBtruo 
tions. 

Charles  Martindal*  and  Qeo.  A.  Cunning- 
ham, for  appellant  Miller,  Shirley  &  Mill- 
er, Samuel  Dowden,  Oscar  R.  Lubring,  Chas. 
W.  Wittenbraker,  Daniel  Ortmeyer,  and  Rob- 
inson &  Stllwdl,  for  ^ppellec. 

COX,  J.  The  appellee  relator  brought  this 
action  upon  two  successive  bonds,  given  by 
John  P.  Walker,  as  treasurer  of  Vander- 
burgh county,  to  secure  the  faithful  per- 
formance of  his  duties  as  such  treasurer. 
The  flrst-term  bond,  coveting  the  term  from 
January  1,  1904,  to  December  31,  1905,  -was 
executed  by  Walker  as  principal  and  appel- 
lants, other  than  Constanza  Lauenstein,  and 
the  since  deceased  husband  of  the  latter, 
who  took  his  property  by  will,  ^s  sureties. 
The  second-term  Itond,  covering  the  term 
from  January  1,  1906,  to  December  31,  1907, 
was  executed  by  Walker  as  principal,  and 
appellee  Federal  Union  Surety  Coinpany  as 
snrety.  Before  the  close  of  his  second  term, 
Walker  was  found  to  be  a  defaulter,  and  at 
the  request  of  the  board  of  commissioners  of 
Vanderburgh  county  resigned  as  such  treaa-  . 
urer  January  26,  1907.  An  examination  of 
ills  books  as  treasurer  disclosed  that  at  the 
close  of  his  first  term  he  had  failed  to  turn 
over  to  himself  as  his  own  successor, a  part 
of  the  public  moneys  that  t)ad  come  Into  his 
hands  as  such  treasurer  daring  that  term, 
and  that  at  the  time  be  resigned  and  bis 
successor  was  appointed  he  had  failed  to  ac- 
count to  his  successor  for  a  part  of  the  pub- 
lic moneys  that  had  come  Into  his  hands  aa 
such  treasurer  during  his  second  term.  This 
action  was  brought  by  the  state,  on  the  rela- 
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tlon  of  the  county  auditor,  agalnat  Walk«r 
and  the  sureties  on  the  two  bonds,  to  recover 
the  amount  due  from  Walker  as  such  treas- 
urer and  for  which  he  had  failed  to  account 
The  complaint  was  in  two  paragraphs,  ap- 
pellant's demurrers  to  whldi  were  overruled. 
Appellee  the  Federal  Union  Surety  Company 
answered  the  complaint  by  general  dMilal 
and  plea  of  payment,  and  also  filed  a  cross- 
complaint  setting  up  Its  suretyship.  Walker 
answered  the  general  denial,  was  defaulted 
on  the  trial,  and  formally  declined  to  Join 
In  the  appeal,  and  in  using  the  term  "ap- 
pellants" in  this  opinion  It  is  meant  to  Indi- 
cate those  charged  with  a  liability  on  bis 
first-term  bond  other  than  himself.  Appel- 
lants answered  the  general  denial  and  pleas 
of  payment  and  partial  payment,  and  they 
also  filed  a  cross-complaint  setting  up  their 
suretyship.  On  these  issues  and  pleadings 
the  issues  were  closed  by  replies  of  general 
deniaL  The  trial  was  by  the  court,  who 
made  special  findings  of  facts  and  stated 
conclusions  of  law  thereon. 

The  court  found,  in  substance,  the  execu- 
tion of  the  first-term  bond  for  the  period  and 
with  the  sureties  above  mentioned,  and  that 
during  that  term  Walker  received  by  virtue 
of  his  office  and  converted  to  hla  own  use 
$54,152.49,  and  that  said  sum  had  not  been 
repaid  or  any  part  thereof.  The  court  fur- 
ther found  the  execution  of  the  second-term 
bond  for  the  period  and  with  the  surety 
above  mentioned;  that  he  resigned  as  such 
treasurer  on  the  26th  day  of  January,  1907, 
and  a  successor  was  appointed;  that  during 
his  second  term  Walker  received  by  virtue 
of  his  office  and  converted  to  his  own  use 
$11,951.84;  that  the  board  of  commissioners 
gave  Walker  credit  for  $2,310.96,  as  a  credit 
on  the  second-term  shortage,  leaving  the 
amount  of  $9,640.88,  which  Walker  recelved- 
by  virtue  of  his  office  and  converted  to  his 
own  use  during  the  second  term;  that  the 
Federal  Union  Surety  Company  on  February 
22,  1907,  tendered  to  the  county  $17,749.15 
in  full  settlement  of  any  liability  on  the  sec- 
ond-term bond;  that  this  amount  was  by 
certified  check  and  was  accepted  by  the 
treasurer  of  the  county  on  February  26, 
1907,  in  full  settlement  of  all  liability  on  the 
second-term  bond  provided  it  should  be 
found  the  shortage  for  that  term  did  not 
exceed  that  amount;  that,  before  the  above 
payment  by  the  Federal  Union  Surety  Com- 
pany was  made,  Walker  had  transferred  to 
the  vice  president  of  the  surety  company 
certain  property  under  a  written  agreement 
that  .the  company  should  sell  the  property 
and  apply  the  proceeds  to  the  second-term 
shortage,  the  balance,  if  any,  to  be  turned 
badL  to  Walker;  that  all  of  this  property 
was  purchased  by  Walker  with  money  col- 
lected as  treasurer  during  his  first  term,  ex- 
cept one-half  of  $2,000,  which  he  paid  for 
certain  trust  company  stock  with  money  col- 
lected as  treas\u-er  during  his  second  term, 


and  $1,000,  which  he  paid  on  another  piece 
of  property  with  money  collected  as  treasur- 
er during  his  second  term;  that  a  part  of 
this  property  transferred  by  Walker  to  the 
surety  company  was,  subsequent  to  the  pay- 
ment by  the  surety  company  of  the  sum  of 
$17,749.15  into  the  treasury  as  above  stated, 
sold,  and  the  surety  in  reimbursement  re- 
ceived as  the  proceeds  thereof  $17,307.99, 
the  unsold  part  of  the  property  being  return- 
ed to  Walker. 

As  conclusions  of  law  the  court  stated  that 
appellee  relator  is  entitled  to  a  Judgment 
against  the  appellants  In  the  sum  of  $54,152.- 
49,  wliicb,  with  interest  and  penalty  thereon, 
amounted  to  $66,912.66,  together  with  costs; 
and  that  the  relator  was  not  entitled  to  any 
Judgment  against  the  Federal  Union  Surety 
Company. 

It  may  be  said  at  the  outset  that  nothing 
in  this  appeal  raises  any  question  of  the 
right  of  appellee  relator  to  recover  on  the 
two  bonds  the  sum  of  the  shortages  found 
to  exist  in  the  respective  terms.  The  ques- 
tions all  turn  on  the  sums  to  be  recovered 
from  the  sureties  on  each  bond. 

[1]  Under  assignment  of  error  questioning 
the  sufficiency  of  the  complaint,  counsel  for 
appellants  are  satisfied  merely  to  assert  in 
their  brief  that  "the  comi^int  did  not  allege 
that  the  funds  alleged  to  have  been  recdved 
and  collected  were  received  and  collected  by 
virtue  of  his  office,"  and  that  "the  original 
complaint  does  not  aver  that  In  the  first 
term  there  was  any  breach  of  the  bond." 
No  elaboration  of  these  points  is  made  by 
argument,  and  no  authority  is  cited.  It  is 
sufficient  answer  to  these  vague  objections 
to  say  that  as  the  amended  second  paragraph 
of  complaint  is  open  to  neither  of  the  oI>- 
Jections  made,  and  as  it  clearly  and  con- 
clusively appears  that  the  special  findings  ot 
facts  are  based  on  this  paragraph,  the  over- 
ruling of  the  demurrer  to  the  original  or 
first  paragraph,  even  If  an  erroneous  ruling, 
was  a  harmless  one.  Robinson  v.  Dickey 
(1890)  143  Ind.  205,  42  N.  E.  679.  52  Am.  St 
Rep.  417;  Marvin  v.  Sager  (1896)  145  Ind. 
261,  44  N.  Jl.  310 ;  Conner  v.  Andrews,  etc, 
Co.  (1904)  162  Ind.  336,  70  N.  B.  376;  Kelley 
T.  Bell  (1909)  172  Ind.  590,  88  N.  EI.  58; 
United  States,  etc.,  Co.  v.  Cooper  (1909)  172 
Ind.  699,  88  N.  B.  68;  Pitteburgh,  etc.,  R. 
Co.  V.  SudhofT  (1909)  173  Ind.  314.  00  N.  B. 
467. 

[2]  Counsel  for  appellants  assert  that  the 
trial  court  committed  error  in  fixing  the 
amount  of  recovery  against  the  first-term 
sureties,  in  that  it  is  larger  in  several  iwr- 
ticulars  than  the  evidence  warrants.  The 
first  of  these  claims  grows  out  of  the  fol- 
lowing facts:  Walker,  on  taking  office  on 
January  1, 1904,  having  theretofore  given  the 
bond  In  suit  on  which  appellants  are  sureties, 
was  entitled  to  receive  as  treasurer,  and  his 
predecessor  was  bound  to  pay  over  to  hiv, 
the  sum  of  $184,305.77  In  money,  which  sum 
represented  the  balance  In  the  various  funds 
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of  which  the  treasnrer  was  cnstodlan.    Set- 
tlement was  made  between  them  on  that  day, 
and  Walker  executed  his  receipt  to  his  pred- 
ecessor for  the  sum  stated.    At  the  time  this 
transaction  took  place,  Walka  was  individ- 
nally  indebted  to  his  predecessor  In  the  sum 
of  $10,489.90,  for  which  the  latter  held  bis 
notes,   and   these   notes   were  delivered  to 
Walker  but  not  assi^ed,  and  were  accepted 
by  blm  as  so  much  cash  and  went  to  make 
up  the  total  sum  for  which  his  receipt  was 
glren.     On  the  day  of  the  settlement  and 
transfer  of  the  office.  Walker's  predecessor 
was  ready  and  willing  to  pay  to  him  the 
full  amount  of  these  notes  in  cash,  together 
with  the  balance  of  the  total  sum  of  1184,- 
805.T7  with  which  be  was  chargeable;  but 
Walker  insisted  on  taking  them  as  cash  In 
the   settlement     Upon    these   facts   counsel 
state  their  contention  to  be  that  the  misap- 
plication of  funds  was  made  by  the  predeces- 
sor of  Walker,  and  that  the  defalcation  was 
his,  and  not  Walker's;  that  Walker  not  bar- 
ing taken  into  his  iwssesslon  money  to  the 
amonnt  of  the  sum  of  his  notes,  his  failure 
to  pay  this  sum  to  his  successor  at  the  end 
of  his  first  term  Is  not  a  delinquency  on  his 
part  for  which  appellants  as  sureties  on  his 
first  term  bond  are  liable,  and  that  there 
therefore  to  that  extent  the  recovery  ad- 
Judged  against  them  Is  too  large.    This  nn- 
qualified  contention  Is  not  urged  with  much 
earnestness,  but  it  is  Insisted  that  the  com- 
plaint Is   drawn   on  the  theory   alone  that 
Walker   did   collect  and    receive   from  his 
predecessor  this  sum  and  failed  to  pay  over  a 
sum  actually  collected,  while  the  proof  shows 
that  he  did  not  collect  and  receive  the  siun 
In  question,  and  that  to  permit  a  recovery  to 
the  extent  of  this  sum  would  be  to  violate 
the  rule  that  a  plaintiff  must  recover,  if  at 
all,  on  the  theory  of  his  complaint.     This 
latter  contention  is  based  on  the  assump- 
tion that  the  breach  of  the  bond  alleged  In 
the  complaint  is  as  narrow  as  counsel  have 
stated,  as  above  Indicated.     It  to  broader 
than  that     It  is  alleged  in  the  complaint 
"that  said  John  P.  Walker,  as  treasurer  of 
said  county  of  Vanderburgh,  in  the  term  be- 
ginning on  the  1st  day  of  January,  1904,  and 
ending  on  the  Ist  day  of  January,  1906,  re- 
ceived and  collected  and  was  charged  with 
and  had  in  his  possession  as  such  treasurer 
the  sum  of  $45,152.49  of  the  moneys,  funds, 
and  revenues  of  and  belonging  to  said  coun- 
ty;   •    *    •    and    that   the   conditions    of 
■aid  bond  have  been  violated,  in  this,  that 
the  said  John  P.  Walker,  as  such  treasurer, 
lias  In  no  way  paid  over  said  sum  of  money 
or  any  part  thereof,"  etc.    The  bond  in  ques- 
tion contains  the  obligation,  required  in  offi- 
cial bonds  by  section  9111,  Bums   1908,  and 
blndii^  upon  principals  and  sureties,  for  the 
faithful  discharge  of  all  the  duties  required 
by  law  of  Walker  as  treasurer.     The  first 
9t  these  duties  was  the  duty  to  take  charge 
ef  the  funds  of  the  office  when  tendered  to 
blm  bj  the  outgoing  treasurer.    It  would 


seem  to  be  clear  that,  having  the  <H>portnnlty 
to  take  from  his  predecessor  money  to  the 
amount  of  the  funds  In  the  treasury,  he 
nevertheless  took  part  of  the  sum  in  some- 
thing other  than  money,  an  obligation  for  the 
payment  of  money  such  as  his  own  notes; 
he  fell  short  of  faithfully  discharging  bto 
duty.  And  It  would,  seem  to  be  equally  clear 
that  he  was  properly  chargeable  with  money 
on  hand  by  virtue  of  his  office  to  the  amount 
represented  by  such  notes. 

[31  It  Is  true  that  the  liability  of  sureties 
is  not  to  be  extended  by.  Implication  be- 
yond the  terms  of  the  contract  but  spch  rule 
is  not  applicable  in  this  Instance.  With  re- 
spect to  the  funds  of  the  office,  the  treasur- 
er's duties  are  to  receive,  to  keep,  and  to 
disburse.  Bums  1908,  S  9476.  And  a  bfeach 
of  the  duty  to  receive  the  funds  of  the 
office  when  profTered,  as  In  this  case,  by  tak- 
ing notes  as  cash,  which  places  him  In  a  po- 
sition which  renders  him  unable  to  account; 
la  as  expressly  covered  by  his  bond  as  a 
wrongful  abstraction  or  appropriation  of 
the  funds  In  hto  care  which  likewise  pre- 
vent a  full  and  proper  accounting  at  the 
dose  of  his  term.  At  the  time  of  this  trans- 
action between  Walker  and  his  predecessor, 
Walker  was  treasurer.  The  bond  In  suit 
on  which  appellants  were  stiretles  had  been 
theretofore  glvm  and  approved,  and  wa» 
conditioned  for  the  faithful  performance  .luA 
discharge  of  all  of  the  duties  of  the  office  un- 
der the  law.  His  predecessor  was  not  short 
for  he  was  ready  with  money  to  the  amonnt 
of  Walker's  notes  to  pay  over  in  the  settle- 
ment and  It  was  Walker's  act  as  treasurer 
that  made  It  possible  for  a  shortage  to  exist 
in  the  public  funds  of  which  be  was  the  cus- 
todian. There  to  no  suggestion  of  fraud  on 
the  part  of  the  outgoing  treasurer  in  mak- 
ing the  settlement 

The  taking  over  from  his  predecessor  of 
the  funds  belonging  to  the  office  of  treasurer 
was  as  clearly  one  of  the  duties  of  Walker, 
as  treasurer,  as  keeping  them  safely,  proper- 
ly disbursing  them,  and  accounting  for  the 
balance  at  the  end  of  the  term.  Without 
the  giving  of  a  bond,  he  could  not  have  as- 
sumed the  office,  could  not  have  become 
qualified  to  hold  it,  nor  could  he  have  receiv- 
ed the  funds  In  the  hands  of  hto  predecessor, 
and  appellants  by  becoming  his  sureties  made 
it  possible  for  him  to  dtocharge  hto  duty. 
He  thereupon  became  Invested  with  the 
right  as  treasurer,  to  take  this  money  into 
his  keeping  and  to  refuse  to  take  other  than 
money.  The  election  to  take  hto  own  notes, 
as  part  of  the  money  he  was  entitled  to 
receive  as  treasurer,  was  his  volition  as 
treasurer,  and  the  act  was  done  both  under 
color  of  the  office  and  by  virtue  of  it  and 
with  this  character  of  treasurer  the  act  of 
appellants  in  making  hto  bond  had  clothed 
him.  Had  Walker  refused  to  take  his  own 
notes  In  the  settlement  and  had  Eiuler,  hto 
predecessor,  been  unable  to  pay  the  money, 
Walker's  sureties,  of  course^  would  not  have 
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been  chargeable  and  S<aler'8  would  bare 
been.  Had  Euler  paid  the  amount  of  these 
notes  to  Walker  In  cash,  and  had  Walker 
immediately  returned  to  Euler  a  sufficient 
amount  to  cover  them  and  bad  then  received 
his  notes  from  Enler,  the  substance  of  the 
transaction  would  have  been  the  same  as 
that  which  actually  took  place.  Whatever 
fraud  or  moral  turpitude  there  might  have 
been  Involved  in  either  case  would  have  been 
Walker's,  and  not  that  of  his  predecessor. 

Walker  himself,  manifestly,  would  be  li- 
able to  account  for  the  amount  of  the  short- 
age in  the  funds  of  his  first  term  represent- 
ed by  the  amount  of  his  notes.  He  could  not 
rely  on  the  claim  that  the  funds  to  this  ex- 
tent were  not  paid  to  him  by  Ills  predecessor, 
and  that  such  predecessor  was  in  fact  the 
defaulter,  and  such  defense  is  one  which 
comes  within  the  provision  of  oar  statute 
(Bums  1908,  |  9117)  that  sureties  may  not 
set  up  as  a  defense. 

Having  received  his  own  notes  as  cash, 
Walker  became  chargeable  as  treasurer,  as 
with  that  amount  of  money  received,  and  to 
account  for  It  at  the  end  of  the  term.  Fail- 
ure to  so  account  was  a  breach  of  his  bond 
for  which  appellants,  as  the  fwretles  there- 
on, are  equally  liable  with  him. 

In  the  case  of  County  of  Montmorency  ▼. 
Wiltsle,  125  Mich.  47,  83  N.  W.  1010,  a  coun- 
ty treasurer  received  from  his  predecessor  as 
cash  certain  township  orders  and  duebills 
held  against  saloon  keepers,  and  it  was  held, 
in  an  action  on  his  bond,  that  both  he  and 
his  l>ondBmen  were  iKtund  by  his  action  and 
were  liable  for  any  loss  occurring  by  reason 
of  a  failure  to  realize  on  the  orders  or  diue- 
bllls.  For  other  caees  holding  a  treasurer 
and  the  sureties  on  his  bond  chargeable  as 
for  money  received  where  he  receives  choses 
in  action  instead  of  money,  see  Board  v.  Rob- 
inson, 81  Minn.  305,  84  N.  W.  105,  83  Am.  St 
Kep.  374;  Bush  v.  Johnson  County,  48  Neb. 
1,  66  N.  W.  1023,  32  L.  R.  A.  223,  58  Am. 
St  Rep.  673;  State  v.  Mill,  47  Neb.  at  pages 
522,  523,  66  N.  W.  541;  Board  v.  Fennlmoie, 
1  N.  J.  Law,  242;  Parks  v.  Bryant,  142  Ala. 
627,  38  South.  180. 

[4]  The  second  instance  of  the  claim  that 
the  recovery  awarded  against  appellants  is 
excessive  and  contrary  to  the  evidence  arises 
from  the  failure  of  the  court  to  allow  a 
claim  of  payment  to  the  amount  of  $8,708.27, 
on  the  shortage  shown  by  the  books  of  $o4,- 
152.49,  at  the  end  of  Walker's  first  term.  It 
appears  that  it  was  the  usage  of  the  treas- 
urer's office  under  Walker  to  make  cash  ad- 
vancements out  of  county  funds  in  his  hands 
to  officials,  clerks,  contractors  for  supplies 
and  work,  and  others  In  anticipation  of  the 
issuing  of  warrants  therefor,  and  to  carry 
memoranda  of  these  advancements  on  tick- 
ets or  yellow  slips  of  paper  as  cash,  and  to 
deduct  the  amount  of  each  Individual  ad- 
vancement from  the  warrant  In  favor  of  the 
person  to  whom  the  advancement  was  made 
when  anch  warrant  was  presented.     liHa 


memoranda  of  other  use  of  the  public  fnnda 
for  other  than  strictly  lawful  purposes  were 
also  carried  as  cash.  At  the  end  of  Walker's 
first  term,  it  appears  that  the  sum  of  $8,708.- 
27  of  the  public  funds  had  t>een  used  In  this 
manner,  and  upon  the  claim  that  the  various 
items  making  up  this  sum  bad  been  paid  into 
the  treasury  after  the  close  of  the  first  term 
and  before  his  resignation,  and  to  that  ex- 
tent  swelled  the  receipts  of  the  second  term, 
rests  the  contention  that  part  payment  was 
made  to  this  amount  on  the  shortage  of  the 
term  and  that  the  recovery  was  therefore  too 
great  to  this  extent  This  sum  was  not  tak- 
en  into  account  either  as  a  credit  on  the  firsQ 
term  or  a  charge  against  the  second.  If.  pay- 
ment as  claimed  were  clearly  shown  by  the 
evidence,  appellants'  contention  would  have 
to  be  sustained.  The  eflfect  would  be,  not  to 
decrease  the  total  shortage,  but  to  decrease 
that  of  the  first  term  and  to  proportionately 
increase  that  of  the  second.  A  thorough 
search  of  the  record  does  not  disclose  any 
evidence  warranting  the  conclusion  that  this 
sum  had  been  paid  In  full.  It  is  true  that 
the  experts  who  examined  the  books,  in  their 
report  to  the  county  board  gave  credit  far 
tliis  full  sum;  but  it  is  also  true  that  they 
all  testified  that,  so  far  as  they  knew,  no 
payment  of  any  part  of  it  had  ever 'been 
made.  But  there  is  ervld«ice  from  the  testi> 
mony  given  by  Walker  that  nothing  waa 
ever  realized  on  these  cash  items,  except 
that  there  was  collected  on  them  and  tnmea 
into  the  treasury,  between  the  close  of  his 
first  tenu  and  the  date  of  his  resignation, 
the  sum  of  $1,262.35.  This  evidence  is  not 
contradicted  by  any  other  evidence  given  in 
the  cause,  except  to  the  extent  that  the 
books,  as  testified  by  the  experts  who  ex- 
amined them,  failed  to  show  any  repayment 
of  any  of  the  Itons  making  up  the  sum  of 
$8,708.27. 

It  is  conceded  by  aU  parties  that,  deduct- 
ing the  lawful  disbnrsements  of  the  first 
term  from  the  receipts  of  that  term,  including 
the  amount  which  Walker  should  have  taken 
over  from  his  predecessor,  he  should  have 
had  at  the  end  of  his  first  term  a  cash  bal- 
ance of  $150,034.46,  but  that  his  actual  cash 
balance  at  that  time  was  $95,881.97,  leavbig 
an  apparent  shortage  at  the  end  of  his  first 
term  of  $54,152.49.  It  Is  likewise  agreed 
that  deducting  the  lawful  disbursements  of 
that  part  of  his  second  term  served  up  to  the 
time  of  his  resignation  on  January  26,  1907. 
from  the  receipts  of  the  same  period,  to- 
gether with  what  he  should  have  taken  over 
from  his  first  term,  he  should  have  had  when 
he  resigned  a  cash  balance  of  $89,515.16,  but 
that  his  actual  cash  balance  at  that  time  was 
$23,410.83,  leaving  an  apparent  total  short- 
age during  his  entire  occupancy  of  the  office 
of  $66,104.33.  Deducting  from  this  the  ap- 
parent first-term  shortage  of  $64,152.49,  we 
have  an  apparent  shortage  for  that  part  of 
the  second  term  .served  of  $11,951.84.  Cred- 
its against  this  apparent  Becond-tarm  ahor^ 
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age,  whidi  consisted  In  part  of  money  divert- 
ed during  the  second  term  In  the  same  man- 
ner and  evidenced  by  memoranda  on  tickets 
or  yellow  slips  as  In  the  case  of  the  ?8,708.- 
27,   mentioned  above,  were  claimed  on  ac- 
connt  of  the  payment  of  part  of  the  Items, 
and   were  allowed  In  the  snm  of  $2,310.96, 
■which  left  the  second-term  shortage  as  found 
by  the  court  to  be  $9,640.88,  and  the  total 
actual  shortage  of  both  terms  to  be  $63,793.- 
37,  which  all  parties  to  the  cause  concede  to 
be  the  correct  amount  of  the  total  shortage, 
It  Is  true  that  the  evidence  of  the  books  of 
the  office  show  that  the  total  shortage  had 
not  beei^  reduced  by  payment,  but  the  books 
would  not  necessarily  show  that  this  sum  of 
$1,262.35  had  not  been  paid  into  the  treas- 
ury during  the  second  term  and  agnm»ited 
the  receipts  from  which  the  disbursements  of 
that  term   being  subtracted  would  fix  the 
shortage  of  that  term.    If  such  payment  was 
made  by  cashing  warrants  during  the  second 
term  against  which  were  cash  tickets  which 
were  deducted  from  the  cash  paid  on  the 
warrants,  this  would  not  appear  from  the 
books.      As     the    uncontradicted    evidence 
shows,  as  above  stated,  that  $1,262.85  of  the 
items  making  up  the  first-term  shortage  was 
paid  into  the  county  treasury  during  the  sec- 
ond term,  this,  of  course,  should  be  credit- 
ed on  the  first-term  shortage  and  charged 
against  the  second  term,  for  In  that  term  It 
was  paid   into   the  treasury  and   became  a 
imrt  of  the  funds  of  that  term  upon  which 
the  shortage  of  that  term  was  dete^'mlned. 
Rogers  v.  State  ex  rel.  (1884)  99  Ind.  218, 
'£&;    Uoodwine  v.    Btate  ex    rel.    Fleming 
(1881)  81  Ind.  109, 112.     So  it  must  foUow  that 
the  actual  shortage  of  the  first  term  would 
be  $52,890.14,  and  that  of  the  second  term 
$10,903.23.     Walker  himself  gave  testimony 
repeatedly  that  these  latter  sums  represent, 
respectively,  the  actual  shortage  of  his  first 
and  second  terms,  and  thereby  sustained  his 
teptlmony   that   the  sum  of  $1,262.35   was 
paid   into  the  treasury  during  .his   second 
term.    The  position  of  appellee  relator  that 
there  was  a  gross  shortage  for  both  terms 
of  $63,793.37  is  correct  and  is  not  involved 
In   this  conclusion,'  for  in  either  case  the 
gross  shortage  remains  the  same.    It  Is  ap- 
parent, and  we  hold,  tbnt  the  finding  of  the 
court,  as  to  the  actual  shortage  of  the  first 
term.  Is  in  excess  of  the  amount  shown  by 
the  evidence  to  the  amount  of  $1,262.35,  and 
that  as  to  the  actual  shortage  of  the  second 
term  the  finding  is  deficient  In  that  snm.  and 
to  that  extent  appellants'  contention  must  be 
sustained. 

It  Is  not  intended  to  hold,  and  we  do  not. 
that  the  trial  court's  conclusion  of  law  that 
the  relator  was  not  entitled  to  Judgment 
against  the  appellee  surety  company  was 
wrong.  Payment  had,  as  stated  in  the 
court's  finding,  been  made  on  account  of  the 
phortage  of  that  term  In  the  sum  of  $17,- 
749.15  by  that  surety,  and  this  sum  more 
than  covered  the  augmented  shortage  as 
above  stated. 


Again,  It  Is  urged  that,  as  certain  war- 
rants or  orders  drawn  in  Walker's  favor 
during  his  first  term  for  salary  and  fees 
for  collecting  delinquent  taxes  during  that 
term,  but  not  then  paid  for  want  of  funds, 
were  paid  during  the  second  term,  and  the 
amount,  $1,949.13,  credited  to  the  disburse- 
ments of  that  term,  this  was  an  error 
against  appellants;  it  being  Insisted  that 
the  credit  of  this  sum  should  have  gone  to 
reduce  the  shortage  of  the  first  term.  The 
proper  application  of  this  sum  was  a  matter 
to  be  determined  from  the  evidence,  and  as 
there  Is  evidence  In  the  record,  which  is 
sufficient  so  far  as  this  appeal  is  concerned, 
showing  tliat  Walker  took  credit  for  these 
warrants  as  cash  in  making  up  the  amount 
of  funds  In  his  hands  at  the  beginning  of 
his  second  term,  it  was  proper  for  the  court 
In  crediting  the  disbursement  in  paying  the 
warrants  to  that  term. 

[I]  It  is  .next  urged.  In  great  detail,  and 
with  much  earnestness,  by  appellants'  learn- 
ed counsel,  that  the  evidence  shows  without 
contradiction  that  payments  were  made  by 
Walker  during  his  second  term  which  prac 
tlcally   settled   the  shortage  of  that  term. 
The  process  by  which  counsel  have  reached 
this  conclusion  that  payment  has  substan- 
tially   been    made,    and    that    the    finding 
against  appellants  was  therefore  excessive, 
is   Interesting  and  Ingenious,   but,  we  must 
conclude,  unsound  and  unsupported  by  au- 
thority.   The  funds,  which  Walker  was  the 
custodian  of  as  treasurer,  were  not  kept  sep- 
arate according  to  the  amount  properly  cred- 
ited to  each  particular  fund  and  municipal- 
ity, but  were  all  commingled  Into  one  deposit 
or  amount  representing  the  total  of  all  the 
funds,  and  from  this  total  sum  the  amount 
representing  the.  first-term  defalcation  was 
abstracted    at   different   times    during   that 
term.     Without  going  into  minute  detail.  It 
may  be  stated  that  In  substance  it  is  the 
contention   of   counsel   that  this    is  not  a 
deficit  due  to  the  county,  but  that  it  is  a 
proportional    deficit   due   to   each   separate 
fund  and  municipality  in  severalty  In  that 
percentage  of  each  fund  which  the  whole 
shortage  bears  to  the  whole  amount  with 
which  Walker  was  at  the  end  of  his  term 
chargeable.    It  Is  urged  that  the  funds  be- 
long to  the  various  municipalities,  and  not 
to  Vanderburgh  county,  and  in  effect  that 
the   shortage    in   each   fund   constituted    a 
separate  embezzlement.     And  it  is  claimed 
that,   88   the  uncontradicted   evidence   fur- 
nished by  the  books  in  the  treasurer's  office 
shows  that  money  equal  to  substantially  all 
of  the  ledger  balances  of  the  various  funds 
at  the  end  of  Walker's  first  term  was  paid 
by  him  during  his  second  term.  In  the  due 
course  of  official   business  on  warrants  or 
orders,  to  the  various  persons  and  officers 
entitled  thereto,  this  worked  a  payment  of 
these  balances — a  restitution  of  the  moneys 
misappropriated   by   him   during   such    first 
term,  even  if  paid  out  of  the  taxes  or  other 
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receipts  coming  Into  Us  bands  during  tbe 
second  term.  That  tbls,  to  tbe  extent  of 
such  payment  exonerated  tbe  first-term 
sureties  and  made  those  of  tbe  second  re- 
sponsible. 

It  Is  true,  as  established  by  cases  cited  by 
counsel,  that  eachi  mnnlclpality  whose  funds 
the  treasurer  Is  charged  with  the  duty  of 
collecting  and  paying  over  is  a  separate 
entity;  that  the  county  treasurer  Is  not  such 
an  agent  of  the  county  as  renders  the  county 
liable  under  tbe  doctrine  of  respondeat  su- 
perior to  tbe  minor  subdivisions  of  tbe 
state  within  tbe  county  entitled  to  tbe  re- 
spective funds  which  the  treasurer  Is  re- 
quired by  law  to  distribute  to  them.  But 
It  does  not  follow  that  the  title  to  the  money 
in  the  hands  of  tbe  county  treasurer  becomes 
vested  in  tbe  several  municipalities  when- 
ever tbe  treasurer's  books  show  a  balance  In 
their  favor.  It  is,  for  the  purpose  of  such  a 
case  «a  tbls,  in  bulk  and  in  its  ^tirety,  the 
money  of  tbe  county,  and  as  such  a  treas- 
urer is  beld  liable  on  bis  bond.  Tbe  ab- 
straction of  any  part  of  it  Is  an  embezzle- 
ment of  tbe  funds  of  the  county.  Arm- 
strong V.  State.  145  Ind.  609.  43  N.  E.  866; 
Holllngsworth  v.  State*  111  Ind.  289,  12  N. 
E:.  490.  Tbe  amount  recovered  on  a  treas- 
urer's bond,  of  course,  must  needs  be  ap- 
plied In  such  a  manner  as  to  put  tbe  vari- 
ous funds  In  the  same  relative  condition  that 
they  would  ha,ve  been  In  had  no  misappro- 
priation occurred. 

[I]  Tbe  misapplication  of  tbe  funds  by 
Walker  was  from  the  general  amount  In 
bis  bands.  In  diverting  tbe  money,  he  took 
no  account  of  funds.  That  there  was  any 
actual  restitution  from  outside  resources  is 
not  claimed.  The  payment  of  warrants  was 
made  in  due  course  of  the  business  of  tbe 
office,  Inferentlally  from  funds  coming  in 
from  time  to  time;  it  appearing  that  collec- 
tions were  made  of  practically  $150,000,  dur- 
ing the  first  quarter  of  tbe  second  term.  It 
does  not  appear  that  any  warrants  were 
paid  except  such  as  were  regularly  and  prop- 
erly drawn  on  the  respective  funds  to  tbe 
persons  entitled  thereto,  and  therefore,  on 
tbe  basis  of  a  percentage  of  shortage  in  the 
funds,  tbe  same  deficit  in  each  that  existed 
at  the  end  of  the  first  t^rm  must  have  con- 
tinued, except  as  augmented  by  further  mis- 
application in  the  second.  Clearly  it  was 
never  lessened.  Tbe  facts  must  lead  to  the 
conclusion  that  appellants  claim  exoneration 
through  the  payment  of  regular  orders  by 
Walker  without  any  specific  intent  to  cover 
up  one  embezzlement  with  another.  We 
Imow  of  no  case  sustaining  their  contention. 
Their  position  is  contrary  to  tbe  rule  that 
the  sureties  on  successive  ofllclal  bonds  of 
such  an  officer  as  county  treasurer  are  liable 
for  defaults  only  for  the  term  covered  by 
their  bond — a  rule  that  rests  on  just  and 
equitable  considerations  and  Is  well  settled. 
Lowiy  T.  State  ex  reL  (1878)  64  Ind.  421; 


Ohning  V.  State  ex  ^.  a879)  66  Ind.  09. 
63;  Parker  v.  Medsker  (1881)  80  Ind.  155; 
Goodwine  V.  State  ex  rel.  Fleming  (1881)  81 
Ind.  109,  112;  Rogers  v.  State  ex  reL  (1884) 
99  Ind.  218;  Detroit  v.  Weber  (1874)  29 
Mich.  24 ;  Township  of  Paw  Paw  ▼.  Eggles- 
ton  (1872)  25  Mich.  36;  Board  v.  Robinson 
(1900)  81  Minn.  305,  84  N.  W.  105,  83  Am. 
St.  Rep.  374,  and  note  page  379. 

Practically  all  of  the  cases  cited  by  coun- 
sel to  sustain  their  position  recognize  with 
approval  tbe  rule  stated  above. 

Tbe  case  of  Goodwine  v.  Fleming,  supra, 
which  is  relied  on  by  appellants  to  sustain 
their  position,  does  not  do  so,  but  is  against 
them.  In  that  case  a  township  trustee  was 
a  defaulter  at  tbe  end  of  bis  first  term,  to 
the  extent  of  $2,246,  which  he  had  convert- 
ed and  invested  in  stock  for  his  farm.  Dar- 
ing his  second  term  he  sold  this  sto(^  and 
applied  tbe  proceeds,  $2,400,  to  the  use  of 
his  office  in  reimbursement  of  the  public 
funds;  bnt,  notwithstanding  this,  he  was 
still  a  defaulter  at  tbe  end  of  his  second 
term  by  reason  of  additional  misapplication 
of  fimds  during  that  term.  In  a  suit  against 
tbe  second-term  bondsmen,  it  was  said  in 
the  opinion  of  this  court  that  the  tmstee 
was  a  defaulter  at  the  end  of  bis  first  term 
because  "be  did  not  have  in  his  bands  to 
turn  over,  and  did  not  turn  over,  to  his  sne- 
cessor  (himself),  the  amount  for  which  be 
was  then  accountable,  and,  had  be  nev«r 
made  good  this  defalcation,  his  prior  .bonds- 
men, and  not  the  appellants,  would  have 
been  responsible  therefor.  He  did,  however, 
make  it  good,  as  the  facts  show."  The  case 
shows  an  actual  restitution  from  sources 
outside  the  public  funds  coming  in.  Tbe 
case  under  consideration  does  not 

Tbe  opinion  of  tbe  court  in  the  esse  of 
Cook  V.  State  ex  rel.  (1859)  13  Ind.  154,  re- 
lied on  by  counsel,  it  is  true,  approved  an 
Instruction  charging  the  jury  that:  "If  Cook 
(the  treasurer),  at  the  expiration  of  his  first 
term,  was  a  defaulter,  and,  being  his  own 
successor,  used  funds  that  came  into  his 
hands  during  his  second  term  to  pay  tbe 
balance  against  him  at  tbe  end  of  bis  first 
term  tbe  securities  In  tbe  first  bond  are  dis- 
charged, and  the  sureties  tu  the  second  bond 
are  liable  for  tbe  money  thus  appropriated." 
But  the  approval  of  the  instruction  is  pat 
upon  the  ground  .that  the  condition  of  tbe 
bond  was  that  the  treasurer  should  pay  over. 
according  to  law,  all  moneys  coming  into  Ills 
bands  during  that  term,  and  that  tbe  in- 
struction was  pertinent  to  the  case  made 
by  tbe  record.  Tbe  opinion  does  not  disclose 
what  facts  were  involved,  and  no  authority 
is  cited  in  support  of  tbe  ruling.  Neither 
the  language  of  tbla  instruction  nor  an  ex- 
pression of  similar  import  in  the  opinion  in 
tbe  case  of  Rogers  v.  State  ex  rel.,  98  Ind. 
at  page  226,  can  be  approved  as  sound  state- 
ments of  the  law  as  applied  to  the  facts  in 
this  case.  Here  tbere  was  no  specific  appli- 
cation of  the  funds  In  Walker's  possession 
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during  bl>  aecond  terra  with  an  Inteilt  to 
make  good  a  deficit  of  his  flnt  term. 

Had  a  itranger  tracceeded  Walker  at  the 
expiration  of  his  flnt  term,  the  honoring  of 
warrants  b;  the  nicceflsor,  coming  to  him  In 
dae  coone,  out  of  the  pabllc  money  In  his 
band),  could  not  be  considered  a  vicarious 
restitution  for  Walker,  nor  transfer  the  lia- 
bility of  anretleB  from  the  term  of  Walker 
to  tbat  of  tbe  sacceesor.    Neither  the  princi- 
ples InrolTed  In  thla  case  nor  their  proper 
application  can  be  affected  hj  the  fact  that 
Walker  succeeded  himself.    The  terms  are 
distinct,  and  each  of  the  bonds  covers  some 
default  or  breach  of  duty  occnrrlng  In  the 
term  for  which  It  was  (riven. 

[7]  Appellants  answered  the  complaint  by 
(pedal  answers  of  partial  payment.  In  which 
It  was  arerred  that  Walker  during  his  first 
term  Invested  the  public  fimds  coming  into 
his  bands,  by  authority  of  his  office,  to  the 
amount  of  $40,000  In  real  estate  and  in  per- 
sonal property,  taking  tbe  title  thereto  In  his 
own  name,  a  particular  description  of  all  of 
which  real  estate  and  personal  property  la 
to  the  defendants  unknown.    Certain  of  tbe 
real  estate  and   personal  property  is  then 
■peclflcally  described.    It  avers  that,  by  the 
purchase  of  said  property  and  the  payment 
therefor  by  Walker  with  the  public  funds 
In  his  possession  and  under  his  control  as 
treasurer  as  aforesaid,  tbe  said  property  be- 
came and  was  charged  with  a  trust  In  favor 
of  said  county  of  Vanderburgh  and  various 
distributees  of  the  various  sums  so  diverted 
and  Invested  by  said  treasurer  and  In  favor 
of  the  plaintiff  as  their  legal  representative 
and  by  subrogation  in  favor  of  the  defend- 
ants as  sureties  on  the  bond  covering  the 
period  during  which  said  public  funds  were 
80   misappropriated  and  misapplied  and  in- 
vested as  aforesaid,  and  that  by  reason  of 
the  premises  the  coimty  of  Vanderburgh  was 
and  is,  and  the  plaintiff  as  Its  representative 
and  these  defendants  by  subrogation  are,  en- 
titled to  follow  the  funds  so  misapplied  and 
misappropriated   and  invested  as  aforesaid 
Into  the  loans  so  made  by  him  out  of  said 
Funds  as  aforesaid  and  to  have  the  same  ap- 
>lied   npon    the  shortage^  if  any,  occurring 
lu^inf   tbe   period  or  term  covered  by  the 
>ond    executed  by   them   as   aforesaid.     It 
vers  tbat  the  Federal  Union  Surety  Com- 
any,  on  or  about  the  18th  day  of  January, 
907,  learned  that  the  shortage  existed  in  the 
XK>unts   of    John  P.   Walker,   as  aforesaid, 
id  tbat  be  was  a  defaulter  to  a  conslder- 
>Ie    amonnt   in  both   bis  first  and  second 
rtns,    and    entered  into  negotiations  with 
m,   and  by  promising  to  aid  him  in  every 
>y  possible  to  escape  punishment  for  em- 
szlement  of  which  he  was  guilty  as  afore- 
d,  and  by  other  means  to  the  defendants 
cnovm.   Induced  him,  the  said  Walker,  to, 
1   tlie   0atld  Walker  did,  on  or  about  Jan- 
•y    18,    1007,  at  the  request  and  by  the 
eurement    of  said  Federal  Union  Surety 
ipanjr,   convey  all  of  the  above-described 


real  estate,  and  assigned  and  delivered  the 
above-described  personal  property,  including 
the  unpaid  balance  due  on  said  loans,  and 
also  other  like  real  estate  and  personal  prop- 
erty purchased  by  said  John  P.  Walker  with 
public  fnnds  in  his  hands  as  treasurer  dur- 
ing his  first  term,  the  exact  description 
whereof  is  unknown  to  defendants,  to  one  Clar- 
ence Abbott,  then  and  there  an  officer  and 
ttnploye  of  said  Federal  Union  Surety  Com- 
pany; that  said  conveyance,  transfer,  and 
assignment  to  the  said  Abbott  in  trust  as 
aforesaid  were  made  without  consideration; 
that  at  the  times  when  said  property  was  so 
purchased  by  said  Walker  and  paid  for  with 
public  funds  in  his  hands  as  treasurer  dur- 
ing his  first  term,  and  at  the  time  of  the 
conveyance,  sale,  and  transfer  thereof  to 
said  Abbott,  and  at  all  times  thereafter,  the 
said  John  P.  Walker  was  and  now  is  wholly 
insolvent  and  unable  to  pay  his  debts,  and 
had  not  at  said  times,  and  has  not  now,  suf- 
ficient property  subject  to  execution  to  re- 
pay to  Vanderburgh  county  and  to  the  vari- 
ous owners  thereof  the  public  funds  which 
he  as  aforesaid  misappropriated  and  mis- 
applied In  payment  for  said  property  and 
in  making  said  investments  and  loans.  It 
is  further  averred  that,  immediately  after 
the  execution  of  said  conveyance  to  said  Ab- 
bott, and  the  sale  and  transfer  to  him  of 
said  personal  property,  he  took  possession  of 
the  same  in  trust  for  tbe  defendant  Federal 
Union  Surety  Company.  The  said  Federal 
Union  Surety  Company  proceeded  at  once,  ei- 
ther through  said  Abbott  or  otherwise,  to 
collect  the  balance  on  said  loan,  and  that 
said  Federal  Union  Surety  Company  and 
said  Abbott  took  and  appropriated  all  of  said 
property,  both  real  and  personal,  and  con- 
verted the  same  to  their  own  use  and  benefit 
It  is  averred  that  out  of  the  proceeds  of  said 
property  the  Federal  Union  Surety  Company 
paid  into  the  treasury  of  Vanderburgh  coun- ' 
ty  $17,749.15,  and  the  defendants  say  that 
thereby  the  alleged  defalcation  of  Walker 
existing  at  and  subsequent  to  the  end  of  his 
term  of  office  for  first  term  was,  prior  to  the 
commencement  of  this  action,  to  the  extent 
of  said  sum  of  $17,749.15,  paid,  discharged, 
and  accounted  for  to  his  successor  in  office. 

Demurrers  were  overruled  to  these  an- 
swers, and  the  facts  alleged  in  them  and  the 
relief  sought  by  them  were  a  part  of  the  is- 
sues tried. 

Appellants  also  filed  a  cross-compIalnt  and 
counterclaim  against  appellee  relator,  whlcSi 
set  forth  the  same  facts  as  are  averred  In 
these  answers,  and  asked  that  Abbott  be  made 
a  party,  and  prayed  tbat  the  plaintiff  and 
Federal  Union  Surety  Company  be  required 
to  answer  as  to  tbe  property  described  and 
any  and  all  other  property  purchased  by  said 
John  P.  Walker  during  his  first  term  and 
conveyed,  sold,  transferred,  and  assigned  to 
Clarence  M.  Abbott  as  aforesaid;  that  the 
Federal  Union  Surety  Company  be  required 
to  answer  as  to  the  disposition  made  by  it 
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or  said  Clarence  Bf.  Abbott,  by  Its  direction, 
of  any  or  all  of  the  real  estate  and  personal 
property  wUcli  was  sold  and  conveyed  to 
said  Abbott  as  aforesaid;  that  a  trust  be 
declared  In  favor  of  the  cross-complainant  as 
well  as  the  plaintiff  in  and  to  all  of  the  real 
estate  and  personal  property  of  every  kind 
purchased  by  said  John  P.  Walker  and  paid 
for  out  of  the  public  funds  coming  Intp  his 
bands  and  in  Ills  possession  and  under  his 
control  as  treasurer  between  January  1, 
1904,  and  January  1,  1906 ;  that  the  defend- 
ant Federal  Union  Surety  Company  be  re- 
quired to  answer  concerning,  and  to  account 
for,  the  proceeds' of  all  of  said  property,  real 
and  personal,  hereinabove  described,  and  any 
other  property  sold  or  conveyed  by  said  John 
P.  Walker  to  said  Clarence  M.  Abbott  or 
any  other  person  for  its  benefit  as  aforesaid ; 
that  said  Federal  Union  Surety  Company  be 
required  to  account  for  the  full  value  and  to 
pay  Into  the  treasury  of  Vanderburgh  county 
the  full  value  of  all  property  so  purchased 
by  said  John  P.  Walker  during  his  first 
term  and  paid  for  with  public  funds  as  afore- 
said and  conveyed  to  Clarence  M.  Abbott 
for  the  benefit  of  said  Federal  Union  Surety 
Company;  that  the  value  of  said  property 
be  declared,  as  between  these  cross-complain- 
ants and  said  Federal  Union  Surety  Com- 
pany, to  be  a  credit  upon ,  the  shortage,  If 
any,  occurring  during  the  term  covered  by 
the  bond  executed  by  them  as  aforesaid; 
that  said  Clarence  M.  Abbott  be  made  a  par- 
ty defendant  hereto  and  required  to  answer 
concerning,  and  account  for,  all  property, 
real  and  personal,  received  by  lUm  from  said 
John  P.  Walker;  that  the  same  be  subject 
to  sale  for  the  satlsfactioa  of  any  balance  of 
the  shortage,  if  any,  occurring  during  said 
first  term  that  may  remain  unpaid  after  the 
application  of  the  credits  to  which  these 
cross-complainants  are  entitled  as  aforesaid ; 
that  the  sum  of  money  paid  into  the  treas- 
ury of  Vanderburgh  county  by  said  Federal 
Union  Surety  Company  as  aforesaid  be  de- 
clared to  t>e  a  credit  and  payment  upon  the 
shortage,  if  any,  of  the  said  John  P.  Walker 
during  bis  first  term;  for  Judgment  against 
the  defendants  Federal  Union  Surety  Com- 
pany and  Clarence  M.  Abbott  for  $40,000; 
and  for  all  other  proper  relief  in  the  prem- 
ises. Demurrers  of  the  relator  a!nd  of  the 
Federal  Union  Surety  Company  were  sus- 
tained to  this  pleading. 

It  Is  contended  by  appellants'  counsel  that 
the  finding  and  judgment  against  their  cli- 
ents should  have  been  reduced,  under  the  ev- 
idence given  on  the  Issue  formed  by  the 
above  answers  of  partial  payment,  in  the 
amount  of  the  payment  found  to  have  been 
made  by  the  appellee  surety  company.  And 
it  Is  finally  contended  tbat  the  court  erred 
In  sustaining  the  demurrers  to  the  cross-com- 
plaint set  out  in  substance  above.  With  the 
consideration  and  determination  of  these 
questions  all  qnestlons  presented  will  have 
been  disposed  of. 


It  Is  shown  by  the  evidence  that,  shortly 
before  his  resignation.  Walker's  defalcation 
became  known,  with  some  uncertainty  as  to 
the  toted  amount  and  the  proper  division  of 
It  between  the  two  terms;  that  the  appellee 
surety  company  early  learned  of  the  condi- 
tions, and  through  its  agent  and  vice  presi- 
dent, Abbott,  procured  Walker  to  turn  over 
his  property  to  him  for  such  surety  company 
to  Indenmify  it  for  any  loss  it  might  incur  as 
surety  for  Walker  in  his  second  term.  Under 
the  agreement  by  which  this  was  done, 
enough  of  this  property  was  to  be  sold  and 
converted  into  cash  to  cover  and  pay  the 
second-term  shortage,  and  the  balance  was  to 
be  turned  back  to  Walker,  or  to  some  one 
designated  by  him,  and  the  company  was  to 
and  did  surrender  to  Walker  two  contracts  of 
his  agreeinig  to  Indemnify  it  from  loss  in  be- 
coming his  surety  'on  his  second-term  bond. 
This  was  a  part  of  a  plan  then  under  con- 
sideration by  Walker  and  his  friends  to 
raise  money,  on  his  property  and  otherwise, 
to  make  good  his  total  defalcation.  It  was 
his  desire  to  devote  all  of  his  property  to  the 
payment  of  his  entire  shortage  so  far  as  it 
would  go.  As  shown  by  the  evidence  and 
stated  in  the  court's  findings,  all  of  this  prop- 
erty so  turned  over  to  appellee  surety  com- 
pany was  purchased  with  funds  of  the  county 
In  Walker's  custody  during  his  first  term, 
except  in  two  instances  in  which  money  tak- 
en during  the  second  term  In  sums  of  $1,000 
each  was  so  used.  After  securing  Itself  in 
this  manner,  the  apiwllee  surety  company,  be- 
fore this  action  was  brought,  paid  into  the 
treasury,  of  Vanderburgh  couuty  for  itself 
and  Walker,  out  of  its  own  funds,  this  tium  of 
.?17,749.16 ;  all  the  parties  then  believing  that 
this  was  the  amount  of  the  second-term 
Shortage  and  that  the  first-term  shortage  was 
correspondingly  less.  This  sum  the  couuty 
accepted  on  the  condition  that  the  second- 
term  liability  should  not  be  found  to  be 
greater  than  this,  otherwise  that  it  should 
be  payment  pro  tanto,  and  It  still  retains 
the  amount.  After  this  payment,  and  before 
the  trial,  the  surety  company  turned  certain 
of  the  real  estate  and  personal  property 
procured  from  Walker  into  casta,  reimbursed 
Itself  to  the  amount  of  $17,r!09.99,  and  re- 
turned what  remained  to  Walker.  It  ap- 
pears from  the  evidence  tbat  this  remaining 
property  was  being  held  by  Walker  at  the 
time  of  the  trial  to  be  at^lied  towards  the 
payment  of  any  Judgment  which  might  be 
rendered,  and,  indeed,  so  far  as  the  real  es- 
tate was  concerned,  such  Judgment  would  be- 
come a  lien  on  it  as  of  the  date  of  the  be- 
giiming  of  the  cause  of  action.  Bums  1908, 
i  636. 

That  appellants  can  have  no  claim  on  the 
excess  of  $17,749.15,  the  sum  paid  in  on  the 
first-term  shortage,  over  $17,309.99,  the  sum 
realized  by  the  appellee  surety  company  on 
tbat  part  of  Walker's  property  converted  into 
cash  by  it  amounting  to  $439.16,  Is  clear,  for, 
In  any  view  of  the  matter,  this  at  least  was 
the   money    ot   the   surety   company.     Wa 
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think  It  equally  dear  ttat,  as  to  the  excess 
of  the  sum  of  117.309.99  orer  the  actual 
amount  of  the  second-term  shortage,  as  here- 
inbefore stated  tn  this  opinion,  the  sum  of 
$10,903.23,  which  excess  amounts  to  $6,406.76, 
the  appellee  the  Federal  Union  Surety  Com- 
pany can  make  no  Just  claim,  and  Walker  is 
making  none  as  against  relator  or  appellants. 
While  the  total  sum  paid  in  by  that  com- 
pany was  in  reality,  at  the  time  the  payment 
WHS  made.  Its  own  money,  yet  it  was  then 
amply  secured  against  the  payment  by  the 
fact  that  It  then  held  property  of  Walker  of 
a  far  greater  value  than  the  sum  paid.  The 
payment  was  made,  as  the  record  shows,  by 
It  and  by  Walker  together.  It  was  shortly 
aftei^ards  reimbursed  out  of  Walker's  prop- 
erty to  the  extent  of  $17,309.99.  The  claim 
of  counsel  for  the  surety  company  that  it 
was  a  bona  flde  purchaser  for  a  valuable  con- 
sideration of  the  property  of  Walker  which 
It  sold,  in  that  it  agreed  to  and  did  pay  his 
second-term  shortage  atid  released  him  from 
liability  on  his  indemnifying  contracts  with 
It,  and  that  tlierefore  it  had  a  right  to  retals 
the  proceeds  of  the  property  sold  toy  It,  If 
tenable  so  far  as  the  sum  paid  on  its  liabili- 
ty is  conconed,  is  unconscionable  as  applied 
to  the  excess  and  against  the  letter  and  spirit 
of  Its  contract  with  Walker,  without  giving 
consideration  to  the  equities  of  appellants. 
If  It  gave  value  for  that  part  of  Walker's 
property  which  would  be  necessary  to  satis- 
fy its  responslMllty  for  him  on  his  second- 
term  bond,  by  the  very  terms  of  its  agree- 
ment with  him  by  which  It  measures  its 
rights  it  was  bound  to  torn  back  to  lilm  all 
not  necessary  for  that  purpose.  Tills  sum 
was  paid  as  a  restitution  by  Walker  on  a 
defalcation,  believed.  It  is  tme^  to  be  that  of 
the  second  term.  He  desired  to  devote  all 
of  his  property  to  the  reduction  of  his  entire 
shortage.  The  fact  that  for  its  own  exon- 
eration the  appellee  surety  company  was  vigi- 
lant and  hurried  Walker  to  a  payment  out  of 
his  own  property  of  a  sum  greater  than  nec- 
essary for  its  exoneration  cannot  deprive 
him  and  appellants,  as  his  first-term  sure- 
ties, of  the  benefit  of  that  part  of  the  sum 
paid,  over  the  amount  of  the  second-term  lia- 
bility, on  which  it  had  no  claim  whatever. 
In  legal  contemplation,  when  the  surety  com- 
pany was  reimbursed,  we  think  the  payment 
of  the  excess  over  the  second-term  liability 
at  least  became  the  payment  of  Walker  to 
that  extent,  and  that  the  excess  in  the  sura 
stated  above  should  have  been  credited  to 
the  amount  found  to  be  due  at  the  end  of  the 
first  term.  The  county  had  retained  the 
amount  and  applied  it  to  a  reduction  of  the 
total  defalcation.  We  think  there  could  be 
no  possible  doubt  that  bad  the  actual  lia- 
bility of  the  appellee  surety  company  been 
known  when  the  payment  was  made  by  It, 
and  it  had  paid  in  that  sum  and  no  more, 
retaining  for  Itself  the  excess,  the  county 
could  have  compelled  It  to  account  for  that 
excess.  It  would  Just  as  certainly  hg  true 
fliat,  upon  payment  by  appellants  of  their  lia- 


bility as  first-term  sureties,  they  would  be 
subrogated  to  the  rights  of  the  county  to 
such  excess.  Then  it  mnst  follow  that,  this 
sum  having  been  paid  in,  the  application  of 
It  should  be  ordered  without  Indirection,  for 
equity,  regards  that  as  done  which  ought  to 
have  been  done.  With  this  view  of  the  mat- 
ter. If  the  amount  of  the  second-term  short- 
age was,  as  found  by  the  court,  $9,640.88. 
this  would  make  an  excess  of  $7,669.11,  or  the 
additional  sum  of  $1,262.35,  to  be  applied  to 
the  reduction  of  the  first-term  shortage  of 
$54,152.49  as  fonnd  by  the  court,  which 
would  bring  the  same  result  In  reducbig  the 
amount  for  which  judgment  should  have  been 
given  against  appellants  under  the  Issue 
made  by  these  answers  of  partial  payment. 

[8]  We  are  finally  to  consider  whether  the 
r^ord  affirmatively  shows  that  app^iants 
were  hanned  by  the  action  of  the  trial  court 
In  sustaining  the  demurrers  of  appellees  to 
the  cross-complaint.  It  is  stated  by  counsel 
for  appellants  "that  the  object  of  the  cross- 
complaint  was  to  prevent  a  loss  and  injury 
accruing  to  the  appdlants  as  sureties  on  the 
bond  ot  Walker  during  his  first  term,  which 
loss  would  be  Irreparable  unless  the  tnrop- 
erty  Into  which  Walker  had  converted  the 
public  funds  In  his  first  term  was  applied  to 
the  exoneration  of  the  appellants  as  his 
sureties."  It  seems  that  by  the  pleading  they 
were  merely  attempting  to  bring  property  pur- 
chased by  Walker  with  funds  which  Walker 
abstracted  during  his  first  term,  and  which 
the  county  would  have  a  right  to  follow. 
within  reach  of  a  Judgment  against  him  and 
appellants  as  his  sureties  for  that  term,  to 
the  end  that  the  Judgment,  which  established 
the  suretyship  of  appellants  and  directed  that 
Walker's  property  be  first  exhausted,  might 
be  effective  for  their  exoneration.  All  of 
the  affirmative  relief  asked  is  against  the 
surety  company;  none  is  asked  against  the 
appellee  relator,  and  counsel  do  not  point  out 
wherein  in  any  way  the  sustaining  of  the  re- 
lator's den^urrer  to  the  cross-complaint  was 
harmful  to  their  clients,  and  we  see  none. 
It  is  conceded  by  counsel  that  appellee  rela- 
tor was  entitled  to  his  Judgment  against  their 
clients.'  but  contend  that  he  could  not  proceed 
with  execution  upon  It  until  the  rights  as 
between  the  principal  and  surety  were  deter- 
mined according  to  equity,  and  untU  provi- 
sion was  made  by  which  the  property  of  the 
principal  would  be  first  exhausted  before  go- 
ing upon  the  property  of  the  surety.  That 
Is,  It  Is  conceded  that  the  relator  might  pro- 
ceed to  trial  and  Judgment  upon  tils  com- 
plaint against  the  principal  and  sureties  on 
the  bonds  fixing  the  amounts  to  be  recov- 
ered. The  right  of  the  appellee  relator  to  a 
Judgment  was  not  dependent  In  any  way  up- 
on the  rpsult  of  a  trial  of  the  Issues  between 
the  sureties.  The  county  was  not  required  to 
follow  the  misapplied  funds  into  the  property 
in  which  it  was  Invested,  whatever  its  right 
to  do  so,  but  could  rely  on  the  bonds.  The 
efTwt  of  the  fiicts  plended  In  the  cross-com- 
plaint, 80  far  as  the  relator  was  concerned. 
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would  be  merely  npon  the  application  of  the 
money  paid  in.  This  relief  was  open  to  ap> 
pellanta  nnder  the  Answers  which  haye  been 
considered.  No  error  was  committed  against 
appellants  in  sustaining  relator's  demnrrer  to 
the  cross-complaint 

[I]  In  considering  whether  appellants 
were  banned  by  the  sustaining  of  the  de- 
murrer of  the  appellee  surety  company  to 
their  cross-complaint,  we  are  to  keep  in 
mind  their  own  interpretation  of  their  plead- 
ing and  designation  of  Its  object  That,  In 
effect.  It  was  to  prevent  from  becoming  lost 
to  them  that  part  of  it  which  they  would  be 
oititled  to  follow  by  the  equitable  inrln- 
dples  of  subrogation  to  the  rights  of  the 
county,  after  the  county  had  its  Judgment 
against  appellants,  and  to  keep  It  within 
reach  of  their  rights.  Before  the  filing  bf 
this  cross-complaint  or  the  sustaining  of  the 
demurrer  to  it,  that  part  of  the  property  of 
Walker  transferred  and  conveyed  to  the 
surety  company  not  converted  into  money 
by  It  and  paid  to  the  county  had  been  by 
It  returned  to  Walker,  and  was  held  by  him 
to  be  subject  to  the  payment  of  any  Judg- 
ment rendered  against  him  and  appellants. 
In  his  testimony  given  in  the  trial.  Walker 
expressed  his  entire  willingness.  In  answers 
given  by  questions  propounded  by  appel- 
lants^ counsel,  to  convey  and  transfer  this 
property  as  the  court  might  direct  for  this 
purpose.  So  far  as  the  real  estate  was  con- 
cerned, the  statute  (section  636,  Bums,  su- 
pra) had  fastened  a  lien  on  It  to  the  extent  of 
the  liability  of  the  first-term  bond.  It  was 
out  of  the  hands  and  control  of  the  appellee 
Surety  company.  The  Judgment  of  the  low- 
er court  established  the  suretyship  of  ap- 
pellants and  provided  that  the  property  of 
Walker  should  be  exhausted  before  resort- 
ing to  that  of  appellants.  As  to  this  prop- 
erty, no  relief  could  be  given  appellants 
against  the  surety  company.  We  have  seen 
that  appellants  are  entitled  to  the  applica- 
tion on  the  liability  of  the  first  term  of  the 
excess  of  $7,669.11  left  of  the  proceeds  of 
that  part  of  Walker's  property  sold  by  the 
surety  company.  The  cross-complaint,  in 
any  event,  then,  could  reach  only  the  pro- 
ceeds of  Walker's  real  estate  to  the  extent 
of  $9,640.88.  Of  this  sum  at  least  $2,000 
was  the  proceeds  of  property  purchased  by 
Walker  with  money  taken  during  his  second 
term,  and  the  appellee  surety  company,  as 
the  surety  on  the  bond  of  that  term,  should 
be  relieved  by  this  amount  rather  than  ap- 
pellants, who  can  have  no  claim  on  it  by 
subrogation  or  otherwise.  The  appellants' 
cross-complaint,  then.  If  It  bad  been  suffi- 
cient In  all  of  Its  essential  allegations 
against  appellee  surety  company  to  set  aside 
the  conveyance  or  recover  the  proceeds  of 
Walker's  property  for  their  own  exonera- 
tion, would  have  been  good  for  relief  at  most 
to  the  sum  of  $7,640.88.  The  surety  company 
Is  solvent  and  responsible,  and  appellants, 
If  they  have  a  cause  of  action  against  It  for 


this  sum,  may  bring  It  and  determine  it  with 
as  much  assurance  after  they  have  paid  as 
they  might  have  done  in  this  action.  The 
facts  do  not  Justify  a  fear  of  irreparable 
or  Irretrievable  loss  which  would  Invoke  a 
remedy  In  the  nature  of  a  bill  quia  timet  as 
the  only  sure  relief  to  appellants.  We  can- 
not see  that  the  doctrine  of  Barnes  T.  Sam- 
vofim  (1891)  128  Ind.  596,  600,  27  N.  B. 
747,  that  a  surety  who  has  not  paid  the 
debt  cannot  bring  suit  to  set  aside  a  fraud- 
ulent conveyance  of  real  estate  made  by  the 
principal  debtor  and  have  the  land  declared 
subject  to  the  payment  of  the  debt,  is  not 
applicable  to  this  case  as  the  record  pre- 
sents It 

We  do  not  mean  to  bold  that,  bad  aa  Is- 
sue been  formed  In  this  case  on  a  proper  and 
Bufladent  cross-complaint  to  try  the  equitable 
rights  of  appellants  on  one  side,  and  appel- 
lee surety  company  on  the  other,  to  that 
part  of  the  money  received  by  the  latter 
from  property  of  Walker  paid  for  out  of  the 
funds  of  his  first  term,  and  the  matter  cor- 
rectly determined,  such  determination  would 
have  been  unauthorized  and  premature.  It 
would  bave  been  in  harmony  with  the  spirit 
of  our  practice  to  have  the  rights  of  all  the 
parties  In  the  matter  in  oontrovway  settled 
In  one  action. 

But  the  question  before  tis  Is  whether  ap- 
plants  were  harmed  to  a  degree  Justifying 
a  reversal  of  this  cause  and  also  compelling 
an  expensive  retrial  of  the  whole  case  to 
the  delay  and  detriment  of  public  and  private 
interests,  when  appellants,  tipon  discharg- 
ing their  contract  obligations,  still  have  as 
ample  a  remedy  before  them  as  they  had 
when  they  presented  their  cross-complaint 
for  the  consideration  of  tfie  court  in  this 
action. 

It  being  manifest  that  the  record  pre- 
sents a  case  which  does  not  Justify  a  re- 
trial, the  cause  is  reversed,  with  instructions 
to  the  lower  court  to  restate  Its  conclusions 
of  law  to  the  effect  that: 

The  sum  due  from  said  Walker  and 

the  liability  of  appellants  on  his 

bond  at  the  end  of  his  first  term. 

December  31,  1905.  is  the  snm  of  $54,152  4d 
Interest   thereon    from  January   1, 

1908,  to  February  28.  1907 8,790  67 

Making  a  total  to  time  of  partial 
payment,  February  28.  1907 $57,943  18 

From  which  anm  there  should  be  de- 
ducted partial  payment  as  herein- 
above indicated 7,669  11 

Irving $50,274  OS 

Interest  thereon  from  March  1, 
1907,  to  November  23,  1908,  the 
date  of  the  judgment 4,900  87 

Making  total  of  principal  and  In- 
terest    $55,234  43 

Together  with  10  per  cent  dam- 
ages thereon 6,523  44 

Making  the  total  amonnt  of  the 
judgment  which  should  be  render 
ed  against  Walker  and  appellants 
as  of  the  date  of  November  23, 
1908 160,757  W 
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And  the  lower  court  Ifl  ordered  and  di- 
eted to  enter  Jndgment  for  said  sum  In 
iTor  of  appellee  relator  and  against  John 
.  Walker  and  appellants  as  of  that  date  for 
lid  sum;  the  same  to  draw  Interest  at  the 
ite  of  6  per  cent,  from  said  date  nntll  paid, 
gather  with  costs,  all  to  be  levied  and  col- 
cted  without  relief  from  valnatlon  and 
)pratsement  laws,  and  that  the  property 
'  Walker  be  first  exhausted  before  resort- 
g  to  that  of  appellants. 
The  costs  of  this  appeal  are  ordered  tax- 
1  and  adjudged  against  the  appellee  the 
ederal  Union  Surety  Company. 


re  Ind.  10  I 

>ITTSBtmO,  C,  O.  &  ST.  I«.  RT.  OO.  t. 
CITY  OP  A^fDEIlSON.    (No.  21,911.) 

(Supreme  Court  of  Indiana.    Jnne  6,  Idll.) 
Municipal  Cobporations  (I  27*)— Botjnd- 

IBIES— BWIJIBOEMEWT   AND   CoNTBACTION. 

Alteration  of  the  boundaries  of  municipal 

rporations  Is  a  legislative  function  which  may 

exercised  by  the  General  Assembly  without 

t  consent  and  against  the  remonstrance  of 

DSe  interested. 

[Ed.  Note.— For  other  cases,  see  Municipal 
irporatlons.  Cent.  Dig.  4  84;  Dec.  Dig.  |  27.*] 

MDNICIFAI.  COBPOXATIOKt  (|  67*)— POWEBfl 

-Construction. 

Municipal  corporattons  possess  and  can  ez- 
:ise  such  powers  only  as  are  granted  by  the 
gislatnre  m  express  words  or  are  fairly  Im- 
ed  or  incident  to  the  powers  expressly  granted 
d  those  essential  to  the  declared  objects  and 
rposes  of  such  corporations,  and  doubtful 
lims  to  power  ate  resolved  against  the  cor- 
rations. 

Kd.  Note.— For  other  cases,  see  Municipal 
rporations.  Cent  Dig.  H  144-148;  Dee.  Dig. 
>7.*] 

MUNIOTPAI.  COBPORATIONB  d  33*)— CHAHaB 

>F  BonNDABICfl. 

Municipal  corporations  may  not  alter  the 
mdaries  except  as  prescribed  by  the  legisla- 
e  authority,  and  hence,  .where  no  api>lication 
'  disconnection  was  mnde  as  required  by 
ms*  Ann.  St.  1901.  |  4230  (Rev.  St  1881,  f 
(S;  Acts  1877,  c.  14),  the  common  council  had 
power  to  disannex  the  property. 
Ekl.  Note. — For  other  cases,  see  Municipal 
rporations,  Ont  Dig.  {{  81-97;  Dec.  Dig.  | 
•1 

Appeal  fronf  CHrcnit  Ooart,  Madison  Conn- 
;  J.  F.  McClure,  Judge, 
fiction  by  the  Pittsburg,  dncinnatl,  Chl- 
;o  &  St  Louis  Railway  Company  against 
>  City  of  Anderson.  From  the  judgment, 
.intlff  appeals.  Affirmed. 
Transferred  from  the  Appellate  Court  nn- 
r  section  140B,  Bums'  Aim.  St  1906. 

}.  O.  Pickens  and  Walker  it  Foster,  for 
lellant.    Ryan  &  Ryan,  for  appellee. 

fONKS,  J.  This  action  was  brought  by 
>ellant  to  recover  money  paid  to  appellee 
taxes  on  appellant's  right  of  way  owned 
It  In  fee  simple  across  certain  territory 
>ged  to  have  beea  "dlsannexed  at  the 
e  said  taxes  were  levied  and  collected." 


Appellee's  demurrer  to  the  complaint  for 
want  of  facts  was  sustained,  and,  appellant 
falling  and  refusing  to  plead  further.  Judg- 
ment was  rendered  against  It 

The  only  error  assigned  calls  la  questloa 
the  action  of  the  court  in  sustaining  said 
demurrer.  The  question  to  be  determined  la 
whether  or  not  that  part  of  appellant's  right 
of  way  upon  which  said  taxes  were  assessed 
and  collected  was  legally  dlsannexed  from 
the  city  of  Anderson.  If  It  was,  the  court 
erred  In  sustaining  said  demurrer,  and  the 
Judgment  roust  be  reversed ;  if  not,  the  Judg- 
meut  must  be  affirmed. 

It  Is  claimed  by  appellant  that  said  terri- 
tory was  dlsannexed  In  1896  by  the  common 
council  of  said  city  under  the  provisions  of 
section  4230,  Bums  1901;  section  3248,  R. 
S.  1881;  Acts  1877,  p.  22.  Said  section  reads 
as  follows:  "The  common  council  of  any 
city  or  the  board  of  trustees  of  any  incor- 
porated town  of  this  state  Is  hereby  author- 
ized and  empowered,  at  any  regular  meeting 
of  the  same^  on  the  application  of  any  owner 
of  any  suburban  lot  or  tract  of  land  not  laid 
out  In  lots,  by  a  two-thirds  vote  of  such 
common  council  or  board  of  trustees^  so  to 
modify  the  boundaries  of  such  city  or  incor- 
porated town,  as  to  exclude  therefrom  sucb 
lots  or  tracts  of  land,  upon  such  ternts  as 
such  common  council  or  board  of  trustees 
may  impose." 

[1]  It  Is  settled  that  the  enlarging  or  oon* 
traction  of  the  boundaries  of  municipal  cor- 
porations Is  a  legislative  function,  which 
may  be  exercised  by  the  General  Assembly 
without  the  consent  and  against  the  remon- 
strance of  those  interested.  Woolverton  t. 
Town  of  Albany,  152  Ind.  77,  78,  79,  62  N. 
B.  455,  and  cases  dted. 

[2]  In  this  state  municipal  corporatlona 
possess  and  can  exercise  such  powers  only 
as  are  granted  by  the  Legislature  in  express 
words  and  such  powers  as  are  fairly  Im- 
plied or  incident  to  the  powers  expressly 
granted  and  those  essential  to  the  declared 
objects  and  purposes  of  sucb  corporations. 
Doubtful  claims  to  power  or  any  doubt  or 
ambiguity  In  the  terms  used  by  the  Legisla- 
ture are  resolved  against  the  corporation. 
Pittsburg,  etc^  B.  Ca  t.  Town  of  Crown 
Point,  146  Ind.  421,  422,  45  N.  E.  687,  85  U 
R.  A.  684,  and  authorities  cited. 

[3]  The  municipal  authorities  can  in  no 
case  alter  the  boundaries  unless  the  power 
so  to  do  Is  conferred  upon  them  l>y  the  Leg- 
islature; such  power,  when  conferred,  must 
be  exercised  under  the  circumstances  and  in 
the  manner  prescribed.  20  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  1161;  28  (3yc.  194-197,  198- 
200.  Section  4230  (3248),  supra,  under  which 
appellant  claims  said  right  of  way  was  dls- 
annexed, requires  the  owner  of  the  real  es- 
tate to  be  dlsannexed,  to  make  application  to 
the  common  council  for  such  disannexation. 
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The  complaint  shows  that  appellant  did  not 
make  any  sncb  application  and  was  not  a 
party  to  any  proceeding  under  said  section 
and  had  no  notice  or  knowledge  thereof.  It 
is  evident  therefore,  under  the  authorities 
cited,  that  the  common  council  of  said  city 
had  no  authority  or  power  to  disannes  ap- 
pellant's said  right  of  way,  and  that  the 
court  did  not  err  in  sustaining  the  demur- 
rer to  the  complaint. 

Judgment  affirmed. 

(175  Ind.  «ta> 

CHICAGO,  I.  ft  L.  RT.  CO.  t.  RAILROAO) 

COMMISSION   OF   INDIANA. 

<No.  21,641.) 

(Supreme  Court  ot  Indiana.     May  23,  1911.) 

1.  Cabriers  (i  18*)— Reguiatiow  of  Rates 
—  Obders  op  Railroad  Comuissiow  —  Ao- 
TiONB— Complaint. 

A  complaint  in  an  action  by  a  railroad  com- 
pany maintaining  a  pbysical  connection  with 
another  railroad  company  in  a  city  to  enjoin 
the  Railroad  Commission  from  enforcing  an  or- 
der establjaliing  switching  tariffs  for  the  city  for 
the  movement  of  all  commodities  in  car  load 
lots  from  the  Interchange  track  to  the  points  of 
loading  and  unloading,  which  alleges  that  in 
constructing  the  facilities  at  the  city  the  com- 
pany has  only  provided  sAfiScient  facilities  to  ac- 
commodate its  own  business,  and  that  it  does 
not  have  facilities  to  handle  the  business  of  the 
other' company,  is  not  objectionable  as  indefinite 
and  as  relating  merely  to  the  arrangements  for 
handling  the  Business  to  and  from  the  tracks 
where  freight  is  to  be  loaded  and  unloaded,  in 
the  absence  of  a  motion  to  make  the  complaint 
more  definite  and  certain. 

fEd.  Note.— For  other  casea,  see  Carriers,  Dec. 
g.  i  la*] 

2.  Carriebs  ({  12*)  — Oboebs  or  Railboad 
Commission— Effect. 

Wheie  a  railroad  company  maintaining  a 
physical  connection  with  another  railroad  com- 
pany in  a  city,  filed  with  the  Railroad  Commis- 
sion its  terminal  tarifF  regulating  the  switching 
of  car  load  traffic  at  the  junction  of  tlie  city, 
but  it  at  no  time  had  any  switching  charge 
tariff  or  terminal  rate  at  the  city  whereby  coo] 
in  car  load  lots  could  be  switched  and  it  main- 
tained no  switching  rate  on  stone,  an  order  of 
the  Commission  fizmg  a  flat  switching  rate  per 
car  on  all  intrastate  traffic  destined  to  the  city 
and  covering  not  only  that  governed  by  the  for- 
mer tariff,  but  that  not  included  therein,  ren- 
dered on  a  finding  of  the  Commission  that  the 
rates  filed  were  unreasonable  and  discrimin- 
atory, was  not  sustainable  on  the  ground  that  it 
did  not  require  the  railroad  company  to  do  any- 
thing more  than  to  desist  from  charging  the  old 
rates  and  to  substitute  therefor  new  rates. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  12.*] 

3b  Injunction  (t  16*)— Adequacy  or  Lkoai. 

Remedy. 

An  injunction  will  not  issue  where  there  is 
an  adequate  legal  remedy. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  i  15 ;   Dec.  'Dig.  S  16.*] 

4.  Cabbiers  (I  18*)  — Obdebs  of  Railboad 
CoMM  issi  o  N— Judicial  Review— Adequacy 
OF  Otheb  Remedy. 

Bums'  Ann.  St  1908,  {  5206,  empowering 
the  Railroad  Commission  after  hearing  to  re- 
lieve any  carrier  from  switching  car  load  freight 
at  terminal  points  for  delivery  on  its  public 
delivery    tracks,    when    the   facilities   are   only 


sufficient  to  care  for  the  business  originating 
and  terminating  on  the  carrier's  line  at  such 
point,  empowers  the  Commission  fixing  switch- 
ing charges  between  two  railroad  companies 
maintaining  physical  connection  at  a  city  to 
grant  relief  on  the  application  of  one  of  the 
companies  on  the  ground  that  it  does  not  have 
facilities  sufficient  to  handle  the  business  of  the 
other  company,  and  where  the  uncontradicted 
evidence  does  not  show  that  such  company's 
facilities  are  insufficient  for  switching  cars 
destined  to  industries  on  private  tracks,  the 
court  properly  refused  to  restrain  the  enforce- 
ment of  the  order  in  the  absence  of  any  applica- 
tion to  the  Commission  for  relief. 

[Ed.    Note.— For   other   cases,   see   Carriers, 
Dec.  Dig.  i  18.*] 

5.  Carriers  (|  18*)  —  Order  of  Railroad 
Commission — Judicial  Review— Adequacy 
of  O-mER  Remedy. 

Bums'  Ann.  St.  1908,  S  6537c,  empowering 
the  Railroad  Commission  to  grant  a  rehearing 
in  any  case  in  which  it  has  made  a  final  order, 
or  to  modify  any  final  order  made  by  it,  vests 
unlimited  power  in  the  Commission  to  vacate  or 
modify  any  order  and  correct  its  own  errors, 
and  the  court  will  not  grant  relief  in  the  first 
instance  where  relief  is  within  the  power  of 
the  Commission  to  give  on  proper  application 
therefor. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dee. 
Dig.  i  ia*i 

6.  Carriers  (|  18*)  —  Obdebs  or  Railboad 
Commission— Judicial  Re  vie*— Adequacy 
OF  Otueb  Remedy. 

Burns'  Ann.  St.  1908,  i  5537c,  providing 
that  the  orders  of  the  Railroad  Commission 
shall  take  effect  not  more  than  SO  days  after 
entry  thereof,  unless  suspended  or  modified  by 
the  Commission,  impliedly  authorizes  the  Com- 
mission to  suspend  the  taking  effect  of  any  or- 
der pending  a  petition  for  rehearing  or  modifica- 
tion thereoi,  and  a  party  aggrieved  by  an  order 
of  the  Commission  cannot  resort  to  the  courts 
merely  on  the  ground  that  a  petition  for  rehear- 
ing will  not  probably  be  acted  on  by  the  Com- 
mission before  the  time  fixed  by  the  statute  for 
the  taking  effect  of  the  order  unless  suspended 
by  the  Commission. 

[Ed.    Note.— For   other  cases,    see   Carriers, 
Dec.  Dig.  i  18.*]. 

7.  Carriebs  (|  1.'5*)  —  Regulation  —  Movino 
OF  Cabs  from  Connectino  Line  to  Publio 

TBACKS — I'OWEB   OF   RAILROAD   COMAIISSION. 

Burns'  Ann.  St.  1008,  §|  520G,  0533,  5540. 
requiring  carriers  to  deliver  to  any  consignee  on 
his  private  track,  or  on  their  public  delivery 
trades  all  car  loRd  freight,  empowering  the 
Railroad  Commission  to  relieve  a  carrier  from 
switching  car  load  freight  for  delivery  on  its 
public  delivery  tracks,  when  its  facilities  are 
inadequate,  authorizing  the  Commission  to  re- 
quire raili-oads  to  receive  cars  and  transport 
them  over  lines  to  junction  points  to  a  consiRnea 
on  his  private  track,  to  supervise  all  railroad 
freight  tariffs,  and  to  adopt  rules  covering  the 
transportation  and  switching  of  cars  from  one 
road  to  another  at  junction  points,  and  requiring 
railroads  (or  all  services  for  which  charges  are 
made  to  file  with  the  Commission  a  tariff  of 
rates,  impliedly  authorize  the  Commission  to 
require  a  carrier  to  move  a  car  from  a  connect- 
ing .line  to  its  public  tracks. 

[Ed.    Note.— For   other  cases,   see    CarrieiSi 
Dec.  Dig.  i  15.*] 

8.  Cabbiers  (|  12*)— Obdebs  or  State  Rail- 
boad Commission— Opebation. 

Where  the  petition  of  shippers  filed  with 
the  State  Railroad  Commission  prayed  for  an 
order  rciiuii-ing  rnilroads  maintaining  a  physical 
connectioif  in  a  city  to  file  reasonable  rates  for 
the  switching  of  car  load  traffic  between  their 
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lines,  an  order  of  the  Commission  fixing  a  tariff 
per  car  load  for  the  movement  of  all  commodi- 
ties in  car  loads  in  the  switching  service,  mnst 
be  construed  as  applicable  only  to  intrastate 
commerce. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec  Dig.  §  12.»] 

9.  CONtfi'iTUTioNAi.  Law  ($  61*)  —  Dbpabt- 

MENTS    OF    GOVEBNMKNT— INVASION    OF   LEG- 
ISLATIVE Power. 

The  statute  creating  the  State  Railroad 
Commission  with  power  to  supervise  freight 
and  passenger  tariffs  and  not  contemplating 
that  the  conrts  shall  exercise  any  legislative 
power,  but  only  to  determine  whether  or  not 
rates  fixed  are  reasonable,  is  not  in  conflict  with 
Const,  art.  3,  dividing  the  government  into 
three  departments,  and  providing  that  no  officer 
charged  with  ofiScial  duties  under  one  depart- 
ment shall  exercise  any  functions  of  another, 
since  the  court  in  determining  whether  a  rate 
fixed  by  the  Commission  is  reasonable,  merely 
exercises  judicial  functions  possessed  before  the 
enactment  of  the  statute. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  i|  lOa-107;  Dec.  Dig.  { 
61.*] 

10.  CONSTXTUTIONAI.  LAW.  (|  207*)— Garbiebb 
(!  2*)— Depbivation  of  Pbopbbty  Without 
Due  Pbocebs  of  Law— Obdebs  of  State 
Railboad  Couuisbion. 

Under  Bums'  Ann.  St  1908.  il  5206,  5533, 
authorizing  relief  by  the  State  Railroad  Com- 
mission when  there  is  a  congestion  of  business 
on  a  carrier's  public  tracks,  and  protecting  a 
carrier  as  to  return  of. cars,  and  providing  for 
the  compensation  for  tne  use  of  cars  for  over 
detention,  and  authorizing  a  carrier  to  collect 
a  reasonable  transportation  charge  for  switch- 
ing services,  etc.,  an  order  of  the  State  Railroad 
Commission  firing  switching  rates  between  rail- 
road companies  maintaining  a  physical  connec- 
tion at  a  city  and  requiring  a  company  to  re- 
ceive at  the  city  freight  carried  there  by  the 
other  company,  and  deliver  it  to  industries  lo- 
cated on  its  public  apd  private  tracks,  is  not 
invalid  as  depriving  the  company  of  its  property 
rights  in  violation  of  the  fourteenth  amendment 
to  the  federal  Constitution,  on  the  theory  that 
it  need  not  switch  loaded  cars  from  the  other 
company  consigned  to  industries  on  its  tracks, 
where  it  has  by  reason  of  the  location  of  such 
industries  the  right  to  such  business,  which 
right  is  a  property  one  which  cannot  be  law- 
fully taken  away. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ff  832-834;  Dec.  <Dig.  ^ 
297;*    Carriers,  Dec.  Dig.  §  2.*] 

Appeal  from  Superior  Court,  Marlon 
County ;  Jno.  L.  McMaster,  Judge. 

Action  by  the  Chicago,  Indianapolis  & 
lAuisTille  Railway  Company  against  the 
Bailroad  Commission  of  Indiana.  From  h 
Jndgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

E.  C.  Field,  H.  R.  Knrrle,  and  William  L. 
Taylor,  for  appellant.  Hanly  McAdams  & 
Artman  and  C.  V.  McAdams,  for  appellee. 

MORRIS,  J.  Certain  shippers  at  Bloom- 
Ington,  Ind.,  filed  with  the  State  Railway 
CommlBsion  their  petition  against  appellant 
and  the  Indianapolis  bouthem  Kallwny 
Company,  In  which  it  was  alleged  that  there 
Is  a  physical  connection  between  the  lines  of 
respoudeuts  In  that  city,  and  praying  for  an 
order  requiring  them  to  publish  and  file  with 


the  Commission  Just  and  reasonable  rates 
for  switching  car  load  traffic  between  their 
lines  and  all  the  Indiostrles  of  the  city,  and 
that  they  be  reqqlred  to  apply  the  same  for 
two  years  to  the  movement  of  all  traffic  des- 
tined on  either  line  at  Bloomlngton  from 
points  in  Indiana.  Afterward  on  May  25, 
1909,  the  petition  was  heard  by  the  Commis- 
sion, and  It  entered  a  finding  and  order  In 
which  It  found  respondent's  switching  tar- 
iffs unreasonable  and  discriminatory,  as  al- 
leged In  the  petition  and  ordered  respondents 
to  Issue,  publish,  and  file  with  the  Commis- 
sion switching  tariffs  for  the  city  of  Bloom- 
lngton, of  $3  per  car  load  for  the  move- 
ment of  all  commodities,  which  order  was  to 
be  in  effect  for  two  years  commencing  June 
11, 1909;  the  order  was  to  apply  to  the  move- 
ment of  all  commodities  In  car  loads  from 
respondents'  interchange  track.  In  the  city, 
to  the  several  points  of  loading  and  unload- 
ing of  the  several  Industries,  located  along 
the  tracks  and  sidings  of  respondents,  as  In- 
dicated In  their  tariffs,  and  the  order  was  al- 
so to  apply  for  sach  time,  to  the  movement 
of  such  traffic  from  all  such  Industries,  etc., 
to  such  Interchange  track.  On  June  14,  1900, 
appellant  filed  In  the  superior  court  of  Ma- 
rlon cotmty  Its  complaint  against  the  Com- 
mission, in  which  It  was  alleged  that  the 
above  order  was  void,  and  praying  that  It 
be  so  declared,  and  that  the  appellee  be  «>• 
Joined  from  taking  any  action  to  enforce  It 
While  this  complaint  was  pending,  the  Com- 
mission Issued  an  order  supplemental  to  the 
one  Issued  on  May  25th,  by  which  It  was 
provided  that  neither  of  said  respondents 
should  be  required,  under  the  order,  to  fur- 
nish cars  for  outbound  traffic  loaded  on  their 
respective  lines,  destined  over  the  line  of  the 
other  company,  but  In  such  cases  the  line 
which  was  to  perform  the  transportation 
should  furnish  empty  cars  to  the  switching 
line  at  the  Junction  point,  to  be  by  it  taken 
to  the  point  of  loading  and  returned  to  the 
Junction  point;  and  provided,  also,  that  the 
carriers  shoQld  not  be  required  to  perform 
such  switching  services  In  any  case  where 
such  carrier  can  transport  the  freight  to  des- 
tination and  point  of  delivery  with  reason- 
able dispatch,  and  at  the  same  rate  as-  the 
line  offering  the  car,  and  at  the  time  shnll 
be  prepared  to  perform  the  service.  Appel- 
lant thereupon  amended  Its  complaint,  set- 
ting out  therein  the  above  modification  of 
the  original  order. 

To  this  complaint  the  Commission  filed  an 
answer  of  general  denial.  There  was  a  trial, 
and  special  finding  of  facts,  and  conclusions 
of  law  thereon  by  the  court  and  Judgment 
for  defendant,  from  which  this  appeal  Is 
prosecuted.  The  errors  assigned  are  based 
on  the  action  of  the  court  In  overruling  ap- 
pellant's motion  for  a  new  trial,  and  on  each 
of  its  conclusions  of  law  stated,  .\mong  tne 
many   facts    found,    the   following   are    tne 
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moat  Important:  Appellant  for  many  years, 
before  the  bringing  of  the  action,  owned  and 
operated  a  line  of  steam  railroad  extending 
from  Michigan  City  through  Bloomlngton  to 
New  Albany;  also  one  from  Hammond  to 
Indianapolis,  one  from  Orleans  to  French 
Lick  Springs,  one  from  Bedford  to  Linton, 
and  from  Wallace  Junction  to  Linton,  all  In 
Indiana;  that  75  per  cent  of  appellant's  traf- 
fic moves  in  interstate  commerce;  that  ap- 
pellant's railway  Is  crossed  by  many  other 
railways  in  Indiana,  and  physical  connec- 
tions have  been  made  at  such  crossings  for 
the  Interchange  of  car  load  traffic;  physical 
connection  was  made  between  respondents  In 
the  year  1905,  since  when  car  load  traffic  has 
been  Interchanged  there.  On  April  28.  1909, 
appellant  published  and  Hied  a  swltcbing 
tarUC  rate  applicable  to  Bloomlngton  Junc- 
tion. At  that  time  two  industries  were  lo- 
cated on  the  Indianapolis  Southern.  Since 
January  1,  1907,  there  has  been  a  car  serv- 
ice rule  in  effect  at  Bloomlnpton  fixing  a 
charge  of  $1  per  day  for  detention  of  car  In 
loading  or  unloading,  over  48  hours.  There 
were  Joint  rates  on  coal  in  effect  before  the 
order  of  the  Commission  was  made;  there 
are  on  appellant's  line,  three  coal  mines 
which  produce  bituminous  coal,  and  are 
served  alone  by  appellant  There  are  coal 
mines  on  the  Indianapolis  Southern.  There 
are  also  mines  on  the  Vandalla  Railroad  in 
Indiana,  which.  In  connection  with  the  In- 
dianapolis Southern  carries  coal  from  such 
mines  to  Bloomlngton  on  a  Joint  rate  with 
the  Southern.  That  at  no  time  has  there 
been  in  effect  any  switching  rate,  whereby 
coal  in  car  loads  arriving  at  Bloomlngton,  on 
the  Southern,  on  Its  local  rate,  or  on  the 
Joint  rate  with  the  Vandalla,  could  be  switch- 
ed from  the  Junction  point  to  industries  on 
appellant's  line  at  Bloomlngton,  and  no  such 
coal  has  been  switched;  neither  has  any 
stone  been  switched.  On  appellant's  line  at 
Bloomlngton  are  located  Industries  that  used 
great  quantities  of  coaLin  car  load  lots.  The 
coal  produced  on  the  line  of  the  Vandalla  is 
somewhat  superior,  in  quality,  to  that  on  ap- 
pellant's line,  but  in  the  market  and  com- 
mercially the  two  kinds  are  substantially  the 
same.  That  there  are  15  siding  and  spur 
tracks  connecting  with  appellant's  main  line 
at  Bloomlngton.  That  10  of  these  tracks 
are  -known  as  private  tracks  though  main- 
tained by  appellant  and  are  used  by  appel- 
lant and  industries  located  thereon  solely  for 
the  purpose  of  serving  the  various  mills, 
yards,  and  factories  located  thereon  respec- 
tively. That  the  remaining  five  tracks  are 
variously  designated  in  railroad  parlance  as 
"team  tracks,"  "hauling  tracks,"  and  "public 
tracks,"  and  are  used  in  serving  a  few  in- 
dustries located  thereon,  and  those  who  have 
no  place  of  business  on  the  tracks,  and  the 
pabllc  generally;  that  the  several  mills, 
yards,  factories  and  other  Industries — ^twen- 
ty-eight in  number — ^located  on  appellant's 
sidings  are  wholly  dependent  on  appellant  to 
deliver  to  and  take  from  them  car  load  traf- 


fic coming  in,  or  departing,  over  the  South- 
em  railway.  Appellant  and  the  Indianapo* 
lis  Southern  are  In  active  competition  at 
Bloomlngton  for  traffic,  and  rates  fixed  by 
them  are  substantially  the  same.  The  court 
found  that  the  switching  rates  ordered  by 
the  Commission  were  fair  and  reasonable. 
Under  the  assignment  of  error  In  overruling 
appellant's  motion  for  a  new  trial  it  asserts 
that  the  lower  court  erred  in  falling  to  find 
that  the  facilities  of  appellant  are  insuf- 
ficient to  handle  the  business.  The  court 
made  no  finding  on  this  matter. 

The  direct  evidence  on  this  subject  was 
confined  to  two  of  appellant's  witnesses,  C. 
T.  McHugh,  trainmaster,  and  A.  K.  Helton, 
appellant's  station  agent  at  Bloomlngton. 
The  former,  among  other  things,  testified 
that  "we  have  got  all  we  can  take  care  of 
with  our  present  facilities — ^to  take  &re  of 
our  <(wn  business;  •  •  *  the  conditions 
are  badly  congested."  Helton  testified  that 
appellant's  facilities  at  Bloomlngton  are  not 
sufficient  to  handle  the  business  of  appel- 
lant, and  have  not  been  for  three  or  fonr 
years.  But  he  further  testified  that  api>el- 
lant  did  not  use  the  tracks  named  In  the 
tariff  (private  tracks)  for  storing  purposes. 
"We  do  not  intend  tQ  disturb  these  tra<fta. 
The  lack  of  facilities  complained  of  by  ap- 
pellant is  track  room." 

[1]  Appellee  contends  that  the  lower  oonrt 
did  not  err  because  the  complaint  Is  too 
vague  and  indefinite,  and,  strictly  construed, 
it  could  not  be  held  to  relate  to  anything  else 
than  the  arrangements  for  handling  the  busi- 
ness to  and  from  the  tracks,  where  it  is  to 
be  loaded  or  unloaded.  The  part  of  the  com- 
plaint relating  to  this  subject  is  as  follows: 
"The  plaintiff  also  avers  that,  in  construct- 
ing the  facilities  at  Bloomlngton,  it  has  only 
provided  sufficient  facilities  to  accommodate 
its  own  business,  and  it  does  not  have  facili- 
ties sufllcient  to  handle  the  business  of  the 
Indianapolis  Southern."  In  the  absence  of 
a  motion  to  make  the  complaint  more  def- 
inite and  certain.  In  this  particular,  it  Is  snf- 
fldent 

[2]  In  the  second  place  appellee  contends 
that  the  order  of  the  Commission  does  not 
require  the  appellant  to  do  anything  except 
to  desist  from  charging  the  old  rate,  and  to 
substitute  therefor  the  new  rate,  for  switch- 
ing; that  the  Commission  found  appellant 
at  work,  and  merely  fixed  the  price  of  its 
labor,  and  left  it  at  work.  This  statement  is 
not  accurate.  The  court  in  its  finding  states 
that  on  April  28,  1909,  plaintiff  published 
and  filed  with  the  Commissioa  its  terminal 
tariff  regulating  the  switching  of  car  load 
traffic  at  the  Junction  of  Bloomlngton,  and 
that  at  no  time  had  in  effect  any  switching 
charge  tariff,  or  terminal  rate,  at  Bloonalng- 
ton,  whereby  coal  In  car  loads,  arriving  at 
Bloomlngton  on  the  Indianapolis  Southern 
railway,  on  its  local  fifty  cent  rate,  or  on  the 
sixty  cent  rate  with  the  Vand&lia  railway. 
could  be  switched,  from  the  Janction  point, 
at  Bloomlngton,  to  Industries  located  on  the 


Digitized  by 


Google 


IndJ 


OHIOAGO.  I.  ft  L.  BT.  CO.  T.  RAILROAD  CX>MMISSIOH 


867 


line  of  the  plaintiff  company.  There  was  no 
switching  rate  on  stone.  In  the  order  of  the 
Commission,  which  it  is  here  sought  to  va- 
cate, the  Commission  finds  that  "the  rates 
complained  of  •  •  •  are  onreasonabie, 
excessive,  and  discriminatory.  •  •  •  That 
the  exception,  by  the  respondents,  from  such 
traffic,  and  their  operation,  and  application, 
of  certain  commodities  in  car  loads,  as  shown 
by  snch  tariffs,  while  the  said  tariffs  are  ap- 
plied to  all  other  commodities  in  car  loads, 
constitutes  unlawful   discrimination." 

[3-5]  The  order  fixes  a  flat  switching  rate 
of  |3  per  car  on  all  intrastate  traffic  des- 
tined to  Bloomington,  and  covering  not  only 
that  governed  by  the  former  tariff,  but  that 
not  included  therein,  and,  to  that  extent  at 
least,  impliedly  requires  appellant  to  switch 
loaded  cars  that  It  had  never  before  so  mov- 
ed.    In  the  next  place  appellee  maintains 
that  appelant  cannot  complain  because  the 
evidence   and   the   court's    findings   disclose 
that  there  are  15  sidings  and  spur  tracks, 
of  all  kinds,  connected  with  appellant's  main 
line  at  Blbomington ;  that  10  of  these  tracks 
are  used  for  the  accommodation  of  the  In- 
dustries located  thereon ;  that  the  6  remain- 
ing tracks.  In  railroad  parlance,  are  desig- 
nated as  "public  tracks,"  and  are  used,  in 
whole  or  In  part,  for  the  receipt  and  deliv- 
ery of  car  load  traffic  from  and  to  parties 
having  no  place  of  business  on  the  company's 
line,  for  holding  empty  or  loaded  cars,  being 
handled  In   the   switching   service,  and  as 
leads  to  Its  local  freight  house,  where  parcel 
freight    la    received    and    discharged    from 
cars;  that  the  only  congestion  existing,  If 
any,  relates  to  these  five  public  tracks;  and 
appellant's  remedy,  if  any,  is  under  section 
5206,  Burns'  Stat.  1908.    The  second  proviso 
of  the  above  section  is  as  follows:     "Pro- 
vided, that  the  Railroad  Commission  of  In- 
diana, after  a  full  hearing  of  all  parties  in- 
terested, may  relieve  any  such  carrier  from 
so   switching  car  load  freight  at  terminal 
points,  which  is  to  be  delivered  upon  its  pi/6- 
lic  delivery  tracks  (italics  ours)  at  such  ter- 
minal, when  it  appears  that  the  facilities  of 
such  carrier  at  such  point  are  only  suffi- 
cient to  care  for  the  business  originating 
and  terminating  on  its  line  at  such  point" 
Injunctions  will  not  be  granted  where  there 
is    an  adequate  legal   remedy.     Where   the 
Commission  has  power  to  grant  relief,  ap- 
plication therefor  must  be  made  to  it  South- 
ern Indiana  Ry.  Co.  v.  Railroad  Com.,  172 
Ind.  113,  8T  N.  E.  966;  Prentls  v.  Atlantic 
etc.,  211  U.  S.  210,  29  Sup.  Ct  67,  53  L.  Ed. 
150;  Texas,  etc.,  v.  Abilene,  204  U.  S.  426, 
27   Sap.  Ct  350,  61  U  Ed.  553;  Interstate 
Com.  Com.  V.  Illinois  Cent  Ry.  Co.,  216  U. 
S.  452,  30  Sup.  Ct  155,  64  L.  Ed.  280.    The 
Commission  here  has  full  power  to  grant  re- 
lief, as  to  the  Inadequacy  of  facilities  on 
the  public  delivery  tracks.     Appellant  has 
made  no  application  to  the  Commission  for 
such    relief.      The   uncontradicted    evidence 
does  not  show  that  appellant's  facilities  are 


insufficient  for  switching  cars  destined  to  In- 
dustries on  the  private  tracks,  and  conse- 
quently the  lower  court  did  not  err  In  falling 
to  make  any  finding  In  regard  to  lack  of 
track  facilities.  Moreover,  there  Is  anoth- 
er reason  why  appellant's  position  is  unten- 
able, and  this  would  apply  to  inadequacy  of 
facilities  as  to  both  public  and  private 
tracks.  Bums'  R  S.  1908,  f  5537  (c),  pro- 
vides that  "the  Commission  shall  have  au- 
thority to  ^nt  a  rehearing  in  any  case  In 
which  it  has  made  a  final  order,  or  to  alter, 
change  or  modify  any  final  order  made  by 
It."  This  section  vests'  unlimited  power  In 
the  Commission  to  vacate,  alter,  change  or 
modify  any  order,  and  thus  to  correct  its 
own  errors,  and  we  perceive  no  good  reason 
why  the  courts  should  be  appealed  to,  in  the 
first  instance,  to  graht  relief  which  it  is 
within  the  power  of  the  Commission  to  give. 

[I]  Counsel  for  appellant  suggest  that  not 
more  than  30  days  Is  given  by  the  statute 
from  the  time  the  order  of  the  Commission 
is  made  to  bring  action  in  the  courts,  and  in 
the  meantime  a  petition  for  rehearing  would 
probably  not  be  acted  upon  by  the  Commis- 
sion. The  same  section  (5537)  provides  that 
the  orders  of  the  Commission  shall  take  ef- 
fect not  more  than  30  days  after  entry  there-  , 
of,  "nnless  suspended,  or  set  aside,  or  modi- 
fied by  the  Commission,"  which  clearly  Im- 
plies the  power  to  the  Commission  to  sus- 
pend the  taking  effect  of  the  order  pending 
a  petition  for  rehearing  or  modification 
thereof.  It  follows  that,  before  the  courts 
have  power  to  act,  the  party  aggrieved  must 
exhaust  his  remedies,  given  In  the  statute, 
by  application  to  the  Commission. 

[7]  Appellant's  counsel  earnestly  contend 
that  the  order  exceeds  the  power  of  the  Com- 
mission in  this:  That  It  requires  appellant 
to  deliver  cars  from  Junction  point  with  the 
Indianapolis  Southern  to  consignees  on  ap- 
pellant's public  tracks;  that  while  clause  M 
section  5533,  Bums'  Statutes  1008,  authorize*' 
the  Commission  to  require  railroads  to  re> 
ceive  cars  and  transport  than  from  lines  at 
junction  points  to  a  consignee  "on  his  privat* 
track,"  such  clause,  nor  any  other  law,  au- 
thorizes the  Commission  to  make  an  order 
requiring  such  transportation  to  a  consignee 
on  one  of  its  public  tracks;  that  the  Com- 
mission is  of  statutory  creation,  and  If  It 
exceeds  the  powers  therein  granted,  or  If  It 
proceeds  by  any  method  other  than  that  des- 
ignated by  the  statute.  Its  resultant  order 
is  void.  Section  4  of  what  is  commonly 
known  as  the  "Shippers  Act,"  the  same  be- 
ing section  5206,  Burns'  1908,  provides, 
among  other  things,  that  "all  carriers  •  •  * 
shall  deliver  to  any  consignee  on  his  private 
track,  or  track  nsed  by  him  for  loading  or 
unloading,  or  on  their  public  delivery  tracks 
(italics  ours),  and  shall  receive  from  any  con* 
necting  carrier,  at  any  terminal  point  In  the 
state,  for  the  purpose  of  delivery  to  points 
located  on  its  line  at  such  terminal,  or  to 
points  reached  over  and  through  its  lines 
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at  such  terminals,  an  car  load  freight  ten- 
dered It  by  any  such  connecting  line,  and 
shall  deliver  the  same  to  the  consignee  on 
its  private  tracks  or  on  Its  tracks.!'  It  is 
provided  In  this  section  that  the  Commis- 
sion may  relieve  such  carrier  from  switch- 
ing car  load  freight  to  be  delivered  on  its 
public  delivery  tracks  when  it  appears  that 
its  facilities  are  inadequate.  It  seems  to 
be  appellant's  theory  that  while  the  law  re- 
quires delivery  to-  be  made  to  consignees  on 
public  tracks,  unless  relieved  by  the  Com- 
mission under  the  power  above  given,  that 
the  Commission,  while  authorized  to  relieve 
the  carrier  from  the  operation  of  the  law  In 
the  above  contingency,  has  no  power  to  or- 
der the  enforcement  of  the  law  in  the  ab- 
sence of  such  contingency.  Whether  or  not 
this  view  is  tenable,  considering  only  the 
sections  of  the  statutes  above  referred  to,  It 
is  unnecessary  to  decide,  because  of  other 
provisions  of  the  law  relating  to  the  Com- 
mission. It  may  be  stated,  as  a  general 
proposition,  that  railroad  companies  must, 
for  all  services  for  which  charges  are  made, 
file  with  the  Railroad  Commission,  a  tariff 
of  rates.  Burns'  Stat.  190S,  I  5540.  Section 
5533,  Burns'  Stat.  1908,  authorizes  the  Com- 
mission to  supervise  all  railroad  freight 
tarlfTs,  and  to  adopt  rules  to  govern  the 
transfer  and  switching  of  cars  from  one 
road  to  another  at  Junction  points,  and,  up- 
on the  failure  of  the  railroad  companies  so 
to  do,  to  fix  and  establish  Joint  rates  of 
freight,  transfer,  and  switching  charges,  and 
to  make  new  rates  when  necessary  to  pre- 
vent Injustice  or  discrimination.  Paragraph 
J  of  the  above  section  declares  that  all  car- 
riers shall  transfer  and  deliver  all  freight 
cars,  loaded  or  empty,  tendered  by  a  con- 
necting line,  destined  to  any  point  on  Its 
line.  While  the  statute  in  precise  terms  does 
not  authorize  the  Commission  to  require  a 
carrier  to  move  a  car  from  a  connecting  line 
to  its  public  tracks,  we  have  no  doubt  that 
such  power  Is  vested  in  the  Commission  by 
necessary  implication.  Therefore  the  Com- 
mission did  not  exceed  its  statutory  iwwer 
in  making  this  order.  Chicago,  etc.,  B.  Go. 
V.  R.'R.  Com.,  etc.,  88  Ind.  App.  488,  T8  N.  B. 
838,  78  N.  B.  B20. 

rH  Appellants'  next  contention  is  that  the 
order  is  void  because  It  purports  to  Inter- 
fere with  Interstate  commerce.  The  order 
requires  a  tariff  of  |3  per  car  load  for  the 
movement  of  all  commodities  in  car  loads 
in  the  switching  service.  There  is  nothing 
in  the  order  limiting  its  application  to  in- 
trastate commerce.  Before  the  shippers'  pe- 
tition was  filed  with  the  Commission,  appel- 
lant had  filed  with  the  Commission  its  ter- 
minal tariff  in  connection  with  the  Indian- 
apolis Southern.  This  tariff  applied  to  both 
state  and  interstate  commerce,  and  was  the 
only  rate  sheet  controlling  such  services  at 
Bloomington.  In  the  shippers'  petition,  the 
prayer  for  relief  was  for  an  order  requiring 
defendants  to  issue  and  file  Just  and  rea- 


sonable rates  "for  the  switching  of  all  car 
load  trafBc  between  their  lines  and  all  the 
Industries  at  Bloomington,  Indiana,  and  that 
the  respondents  be  required  to  apply  the 
same  for  two  years,  as  required  by  law,  to 
the  movement  of  all  traflic  destined  on  either 
line  at  Bloomington,  Indiana  from  points  in 
Indiana."  (Italics  ours.)  The  petitioners 
further  prayed  that  the  Commission  deter- 
mine what  are  Just  rates  for  switching  serv- 
ices in  intei^state  traflSc,  at  that  point,  and 
recommend  to  respondents  to  apply  such 
rate,  and  in  case  of  failure  to  apply  it,  that 
the  Commission  apply  to  the  Interstate  Com- 
merce Commission  for  relief  on  behalf  of 
petitioners. 

On  the  above  petition  the  order  was  made. 
Of  course  the  State  Commission  bad  no  pow- 
er to  adjust  rates  for  Interstate  traffic.  Ap- 
pellee contends  that  the  court  is  not  war- 
ranted In  construing  the  order  as  having  such 
application.  There  Is  nothing  in  appellant's 
complaint  to  show  that  the  Commission  or 
shippers  are  contending  for  the  application 
of  the  commission  rates  to  interstate  com- 
merce, except  the  language  of  the  order  it- 
self. No  doubt,  on  motion  by  appellant,  the 
order  would  have  been  so  modified  by  the 
Commission  as  to  expressly  limit  the  rates 
to  intrastate  traffic.  Such  motion  was  not 
made.  In  New  York  Central,  etc.,  B,  Co.  ▼. 
Interstate  Com.  Com'n  (C.  C.)  168  Fed.  131, 
the  court  considered  the  effect  of  an  omission 
of  time  limit  In  an  order  of  the  Interstate 
Commission.  It  was  held  that  the  law  read 
the  limitation  into  the  order ;  that  the  Inter- 
state Commerce  Commission  is  an  Adminis- 
trative tribunal,  dealing  with  practical  prob- 
lems, and  that  strict  rules  of  pleading  should 
not  be  held  applicable  to  it.  Construing  the 
order  in  the  light  of  the  petition,  and  the 
limits  on  the  power  of  the  Commission,  im- 
posed by  both  the  federal  Constitution  and 
the  statute  creating  it,  we  do  not  feel  war- 
ranted in  construing  the  order  as  Intending 
to  apply  to  Interstate  commerce.  Pittsburg, 
etc.,  R.  Co.  ▼.  Railroad  Com.,  171  Ind.  188. 
86  N.  E.  328;  Chicago,  etc.,  B.  Co.  v.  Bailroad 
Com.,  173  Ind.  469,  87  N.  E.  1030,  90  N.  E. 
1011;  Stone  v.  Farmers'  Loan  &  Trust  Co.. 
116  U.  S.  307,  6  Sup.  Ct  334,  388.  1191,  28 
L.  Ed.  636. 

[I]  Appellant  asserts  that  the  Indiana  stat* 
ute  creating  the  Bailroad  Commission  is  in 
conflict  with  article  8  of  the  Indiana  Consti- 
tution, which  divides  the  powers  of  govern- 
ment into  three  departments,  and  provides 
that  no  otiicer  charged  with  official  duties  un- 
der one  department  shall  exercise  any  func- 
tions of  another,  in  that  the  statute  makes 
the  decision  of  the  Commission  conclusive, 
tmless  set  aside  by  the  courts,  on  complaint 
of  the  carrier ;  and  that  the  effect  of  this  is 
to  require  the  courts  to  exercise  legislative 
power,  not  only  in  deciding  whether  or  not 
the  rate  is  reasonable,  as  an  existing  one.  but 
also,  as  a  rate  to  govern  two  years  in  the  fu- 
ture. Appellant  specially  relies  on  Prentl.s 
T.  Atlantic,  etc.,  211  U.  S.  210,  29  Sup.  CU 
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C7,  53  L.  Ed.  160,  In  support  of  the  aboTe 
proposition.  That  case  arose  under  the  pres- 
ent Constitution  of  Virginia,  which  Is  pecul- 
iar In  that  It  unites  the  legislative  and  Judi- 
cial power  In  a  single  hand,  with  reference 
to  fixing  railroad  rates.  This  Constitution 
Tested  In  the  State  Corporation  Compilsslon 
both  legislative  and  Judicial  power,  by  au- 
thorizing It  to  fix  rates,  and  enforce  Its  own 
orders.  It  also  provides  for  an  appeal  from 
the  order  of  the  Conimlsslon  to  the  state  Su- 
preme Court  of  Appeals,  and  If  that  body  re- 
verses the  action  of  the  Commission,  it  shall 
mhatUuH  »NoA  order  m,  <n  iU  opinion, 
thottid  iMve  fteen  made.  This  provision  clear- 
ly Invests  the  Supreme  Court  of  Appeals  with 
legislative  power  to  fix  rates. 

In  the  Prentls  Case,  the  State  Commission 
had  made  an  order  fixing  a  rate.  The  rail- 
roads. Instead  of  appealing  to  the  Supreme 
Court  of  Appeals  of  Virginia,  filed  a  bill  of 
equity  In  the  Circuit  Court  of  the  United 
States,  alleging  that  the  rate  so  fixed  was 
confiscatory,  and  therefore  was  void  because 
in  violation  of  rights  guaranteed  the  carrier 
under  the  14th  amendment  of  the  Federal 
Constitution.  The  Supreme  Court  of  the 
United  States  reversed  the  action  of  the 
Gircuit  Court  in  allowing  the  bill,  and  held 
that  a  bill  would  not  lie  until  the  carrier 
had  first  appealed  from  the  order  of  the 
Commission  to  the  state  Supreme  Court  of 
Appeals.  In  Its  opinion  the  court  said:  "No 
rate  is  Irrevocably  fixed  by  the  state,  until 
the  matter  has  been  laid  before  the  body 
having  the  last  word.  It  may  be  that  that 
body  will  adhere  to  the  old  rate,  or  will  es- 
tablish one  that  will  not  be  open  to  the 
charge  of  violating  the  contracts"  etc.  It 
appears  further  In  that  case,  that  the  Virgin- 
ia Commission  claimed  that  in  fixing  the  rate. 
It  acted  Judicially,  and  therefore  the  courts 
of  the  United  States  were  without  authority 
to  enjoin  it,  but  Its  action  could  be  reviewed 
only  by  appeal  or  writ  of  error.  The  court 
denied  this  contention,  saying:  "But  we 
think  It  equally  plain  that  the  proceedings 
drawn  in  question  here  are  legislative  in  their 
nature,  and  none  the  less  so  that  they  have 
taken  place  with  a  body  which  at  another 
moment  or  in  its  principal  or  dominant  as- 
pect is  a  court  such  as  is  meant  In  section 
120.  A  Judicial  Inquiry  and  Investigation 
discloses  and  enforces  liabilities  as  they 
stand  on  present  or  past  facts,  and  under  the 
law,  supposed  already  to  exist  This  Is  Its 
purpose  and  end.  Legislation,  on  the  other 
hand,  looks  to  the  future,  and  changes  exist- 
ing conditions  by  making  a  new  rule  to  be 
applied  thereafter  to  all  or  some  part  of 
those  subject  to  its  power.  The  establish- 
ment of  a  rate  Is  the  making  of  a  rule  for 
the  future,  and  therefore  is  an  act  legislative, 
not  Judicial  in  kind." 

And  speaking  of  the  character  of  authori- 
ty exercised  by  the  courts  sitting  In  review 
of  the  order  of  the  Commission,  the  learned 
judge  In  this  case  says:  "The  nature  of  the 
final  act  determines  the  nature  of  the  pre- 
95  N.E.— 24 


vlous  inquiry.  As  the  Judge  is  bound  to  de- 
clare the  law  he  must  know  or  discover  the 
facts  that  establish  the  law.  So  when  a 
final  act  Is  legislative,  and  decision  which  In- 
duces It  cannot  be  Judicial  In  the  practical 
sense,  'although  the  question  considered  might 
be  the  same  that  would  arise  in  the  trial  of 
a  case.  If  the  state  Cbnstltation  should  pro- 
vide a  hearing  before  any  law  should  be 
passed  and  should  declare  that  it  should  be  a 
Judicial  proceeding  in  rem  and  the  decision 
binding  upon  all  the  world,  it  hardly  Is  to  be 
supposed  that  the  sample  device  could  make 
the  constitutional  law  res  Judicata  If  It  sub- 
sequently should  be  drawn  In  question  before 
a  court  of  the  United  States.  And  all  that 
we  have  said  would  be  equally  true  If  an 
appeal  had  been  taken  to  the  Court  of  Ap- 
peals and  it  had  affirmed  the  rate.  Its  oc- 
casion In  doing  BO  would  not  have  been  Ju- 
dicial, although  the  question  debated  by  It 
might  have  been  the  same  that  might  come 
before  it  as  a  court,  and  would  have  been  dis- 
cussed and  passed  upon  by  It  In  the  same 
way  that  it  would  deal  with  them  If  they 
arose  afterwards  In  a  case  properly  so  call- 
ed." The  court  also  says:  "Litigation  can- 
not arise  until  the  moment  of  legislation  Is 


We  think  counsel  for  appellant  have  mis- 
apprehended the  effect  of  the  decision  in  the 
Prentls  Case.  It  does  not  follow  that  be- 
cause the  State  Commission  and  Court  of  Ap- 
peals, in  Virginia,  under  that  Constitution. 
In  fixing  rates,  acted  in  a  legislative  capacity, 
that  the  courts  of  Indiana,  In  reviewing 
where  proper,  the  acts  of  our  Commission, 
exert  any  other  than  Judicial  power.  Of 
course,  under  our  Constltntlon,  our  courts 
may  not  exercise  any  legislative  function. 
They  cannot  fix  any  rate,  and  it  is  not  so 
contemplated  by  the  statuta  In  determin- 
ing whether  a  rate  fixed  by  the  Commission 
is  reasonable  or  confiscatory,  the  courts  ex- 
ercise no  different  power  than  they  did  be- 
fore the  enactment  of  the  statute  In  contro- 
versy. L.  E.  &  St  L.  V.  Wilson,  laz  Ind. 
517,  32  N.  E.  311,  18  L..R.  A.  105;  Chicago, 
etc.,  R.  Co.  V.  Railroad  Com.,  38  Ind.  App. 
439,  78  N.  E.  338,  79  N.  E.  520.  The  courts 
cannot  Inquire  into  the  wisdom  of  the  action 
of  the  Commission,  or  modify  its  action. 
They  will  review  such  action,  however,  and 
If  beyond  the  authority  granted  by  statute, 
or  in  violation  of  any  constitutional  guaran- 
tee, strike  It  down.  Southern  Ind.  Ry.  Co. 
V.  R.  R.  Com.,  172  Ind.  113,  87  N.  E.  966; 
Chicago,  etc.,  R.  Go.  v.  R.  R.  Com.,  supra. 
The  act  does  not  violate  article  3  of  the 
Constitution  of  Indiana. 

[10]  The  appellant  asserts  that  the  order 
violates  its  property  rights  saved  by  the 
fourteenth  amendment  to  the  Constitutiou 
of  the  United  States,  because  It  rer|uire<!  it 
to  receive  at  Bloomlngton  freight  carried 
there  by  the  Indianapolis  Southern,  and  de- 
liver It  to  Industries  located  on  its  public  and 
private  tracks. 
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The  appellant  claims  ibat  wbere  Its  freight 
rates  are  the  same  as  that  of  its  competitor, 
on  inbound  business,  it  has  a  right  to  serve 
the  industries  located  on  its  public  and  pri- 
Tate  tracks  at  Bloomlngton,  and  to  the  earn- 
ings for  such  service;  that  it  Is  not  bound 
to  switch  loaded  cars  from  the  Indianapolis 
Southern  consigned  to  Industries  on  its 
tracks,  but  that  It  has,  by  reason  of  the  loca* 
tlon  of  such  Industries  the  right  to  such  busl-. 
ness,  which  right  is  a  property  one,  which 
cannot  be  lawfully  taken  away.  It  appears 
from  the  evidence  that  there  are  28  Indus- 
tries located  on  its  public  and  private  tracks 
in  the  vicinity  of  Bloomlngton,  and,  now  but 
one  industry  Is  similarly  located  on  the  In- 
dianapolis Southern. 

Counsel  for  appellant  rely  on  Louisville, 
etc.,  B.  B.  Co.  T.  Central  Stock  Yards,  212 
n.  S.  i32,  29  Sup.  Ct  246,  53  Lw  Ed.  441,  in 
support  of  this  proposition.  The  decree  in 
that  case  required  the  railway  company  to 
deliver  its  own  loaded  cars  to  the  Southern 
Ballway  at  Louisville  to  be  taken  to  the  Cen- 
tral Stock  Tarda  on  that  line  for  unloading. 

The  facts  in  that  case  were  that  the  Bour- 
bon Stock  Tarda  were  located  on  the  line  of 
the  Louisville  ft  Nashville  Company,  and  the 
Central  Stock  Tarda  were  on  the  line  of  the 
Southern  Company,  at  Louisville.  There 
was  physical  connection  between  the  roads. 
There  was  a  station  on  each  line  at  the  stock 
yards.  The  Constitution  of  Kentucky  re- 
quired any  carrier  to  switch  empty  or  loaded 
cars  coming  to  at  going  from  any  point 
where  there  ia  a  physical  connection  between 
it  and  another  line.  The  decree  appealed  from 
required  the  appellant  to  deliver  its  own  cars 
to  another  road,  and  the  court  held  this  re- 
quirement void  under  the  fourteenth  amend- 
ment to  the  federal  Constitution  as  an  un- 
lawful taking  of  property.  The  court  based 
its  decision  on  the  ground  that  the  Constitu- 
tion of  Kentucky,  under  the  terms  of  which 
the  decree  was  entered,  made  an  undiscrim- 
inatlng  requirement  of  the  carrier,  without 
respect  to  its  paramount  needs,  and  without 
regulations  for  its  protection  from  the  loss 
or  undue  detention  of  cars.  The  court  Inti- 
mated, however,  that  if  the  Kentucky  law 
had  made  proper  provisions  for  the  protec- 
tion of  the  carrier,  the  action  might  have 
been  sustained.  The  court.  In  the  same  case, 
held  that  another  portion  of  the  decree  was 
invalid,  which  required  appellant  to  trans- 
fer and  deliver  from  the  Central  Stock  Tarda 
all  live  stock  consigned  from  that  point  to 
any  one  at  the  Bourbon  Stock  Tards,  because 
the  requiremmt  of  acceptance  of  can  at  an 
arbitrary  point,  near  the  terminus  of  a  com- 
peting road  would  enable  the  latter  to  get 
tlM  use  of  costly  terminals  of  its  competitor, 


and  thus  take  its  property  In  a  very  effective 
sense. 

The  laws  of  Indiana  meet  tlie  objections 
of  the  United  States  Supreme  Court  to  tba 
Kentucky  Constitution.  Section  4  of  tlw 
shippera'  biU  (Bums'  Stat  1908,  |  6206)  au- 
thorizes relief  by  the  Commission  when  there 
is  a  congestion  of  business  on  the  carrier's 
public  tracks.  As  to  outbound  trafBc,  car- 
rlen  are  not  required  to  do  switching  serv- 
ice, if  they  are  able  and  willing  to  transport 
the  freight,  with  reasonable  dlspatcli,  at  the 
same  rate  as  that  of  the  competitor.  Para- 
graph M  of  section  6533,  Bums'  Stat  1908, 
fully  protects  the  carrier  in  respect  to  return 
of  cars.  Paragraph  F  of  the  same  section 
provides  for  compensation  for  the  use  of 
can  for  overdetentlon.  For  switching  serv- 
ice a  carrier  is  authorized  to  impose  and  col- 
lect a  "reasonable  transportation  charge,* 
and  this  would  include  mora  than  the  labor 
cost  in  moving  the  car,  and  might  include 
also  the  element  of  a  letnm  on  the  capital 
invested  in  terminal  fadlitiea.  There  is  no 
complaint  in  this  cause  that  the  switching 
rate  fixed  by  the  Commission  is  nnreaaon- 
able,  and  does  not  include  tlie  abovo  ele- 
ments. We  do  not  believe  the  dedsloii  in 
the  case  of  Louisville,  etc.,  B.  R.  Oo.  t. 
Central  Stock  Tards,  supra,  is  applicable  to 
the  facts  hera  As  was  said  before,  in  this 
opinion,  the  conrt  cannot  consider  the  qoes- 
tlon  of  congested  terminals,  because  relief 
for  that  must  first  be  sought  from  the  Cmn- 
misslon. 

The  claim  of  appellant's  counsel  that  '*wa 
have  the  right  to  the  business  of  these  ln> 
dustries  into  Bloomlngton,  and  that  no  or- 
der can  be  enforced  to  take  it  from  vb  so 
long  as  we  ara  prepared  to  handle  it  at  the 
same  rates,  or  less  than  those  imposed  by  our 
competitore,"  might  commend  itself  to  the 
appellant's  stockholders,  but  is  not  consistent 
with  the  duties  that  carriera  owe  to  shippera 
and  the  general  public,  and  is  untenable  nn- 
der  the  statutes  of  Indiana.  Southera  R.  Co. 
V.  Railroad  Com.,  42  Ind.  Ai^.  90,  83  N.  E. 
721;  Southera  R.  Co.  v.  Railroad  Com.,  172 
Ind.  117,  87  N.  E.  966;  Chicago,  etc.,  R.  Go. 
V.  RaUroad  Com.,  38  Ind.  App.  439,  78  N. 
E.  338,  79  N.  B.  520;  Chamber  of  Commerce 
V.  Rock  Island  R.  Co.,  15  Intent  Com. 
Com'n,  460 ;  Missouri  Pac.  R.  Cow  t.  Larabee 
MUIs,  211  n.  S.  612,  29  Sup.  Ct  214,  63  L. 
Ed.  352. 

The  order  of  the  Commission  does  not.  In 
the  particulars  claimed  by  appellant  violate 
any  right  guaranteed  it  by  the  fourteenth 
amendment  to  the  federal  Constitntioa. 
There  Is  no  error  in  the  leoocd. 

Judgment  afilrmed. 
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r48  Ind.    A.  87)        , 

CUMBERLAND  TELEPHONE  &  TELE- 
GRAPH CO.  T.  KRANZ.     (No.  7,244.) 

(Appellate  Court  of  Indiana,  IMTiaion  No.  2. 
June  9,  1911.) 

1.  Triai,  (J  395*)— Spboial   Fhidiho— B«q- 

TJISITES. 

The  province  of  a  special  finding  is  to  find 
the  ultimate  facts  essential  to  a  recoyery. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  g§  927-934,  939 ;  Dec.  Dig.  §  395.*] 

2.  Nbglioenck  ($  142*>—I88UJ»— Findings— 
Questions  of  Law. 

Where,  in  a  negligence  case,  the  facts  have 
been  found  by  the  jury  returning  a  verdict  set- 
ting forth  the  principal  contested  facts  or  by 
the-  court  specially  finding  the  facts,  the  court 
must  determine  the  issue  of  negligence  as  a  mat- 
ter of  law. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  §§  400-408 ;   Dec.  Dig.  {  142.*! 
8.  NKQIilOBHClE   (i  136*)— Pboximatb  Catjbb— 
Questions  of  Law. 

Where  the  facts  in  a  negligence  case  are 
undisputed,  what  constitutes  a  proximate  or  re- 
mote cause  of  the  injury  is  for  the  court. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  H  277-353;  Dec.  Dig.  i  ISO.*! 
4.  Appeal  and  Ebbob  (|  1071*)— HABittESS 
Ebbob — Ebboneous  Conclusions  of  Law. 
Where  a  proper  judgment  has  been  render- 
ed, the  error  of  the  court  in  stating  conclusions 
of  law  or  in  failing  to  proi)erly  state  such  con- 
clusions is  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §  4234;   Dec.  Dig.  {  1071.«] 

6.  EuMTTBicirr  (S  16*)— Injubebs  Incident 
TO  Pboduction  and  Use— Neoligence. 
A  telephone  company  Imowingly  iiermitted 
Its  unguarded  wires  to  remain  suspended  near 
an  unguarded  trolley  wire  carrying  a  powerful 
current  of  electricity  under  such  conditions 
that  it  the  telephone  wire  should  break,  it 
would  test  on  the  trolley  wire  and  become 
charged  with  electrici^.  The  telephone  wire, 
in  consequence  of  a  thunder  and  wind  storm, 
was  detached  from  a  tree,  and  came  in  contact 
with  the  trolley  wire  and  heavily  charged  with 
electricity.  Held,  that  the  telephone  company 
was  guilty  of  actionable  negligence  In  the  main- 
tenance of  its  wire  under  the  rule  that  one  em- 
ploying electricity  must  exercise  a  very  high  de- 
gree of  care. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  {  9;   Dec.  Dig.  f  16.*] 

6.  BUECTBICITT     (!     14*)— INJUBIEB     INCIDBNT 

TO  Pboduction— LiABiLiTT. 

An  electric  company  guilty  of  negligence 
in  failing  to  properly  maintain  and  guard  its 
wires  is  liable  for  injuries  occasioned  on  private 
property  to  persons  or  animals  having  a  right 
to  be  on  such  property. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  7;  Dec  Dig.  ^  14.») 

7.  Electbicitt  (S  16*)  —  Injubies  Incident 
TO  Production- Negligence— "Pboximate 
Cause." 

A  telephone  company  negligently  permitted 
its  wires  to  remain  suspended  near  a  trolley 
wire  carrying  a  powerful  current  of  electricity. 
Daring  a  storm  the  telephone  wire  became  de- 
tached from  a  tree,  and  came  in  contact  with 
the  trolley  wire  l>ecoming  heavily  charged.  A 
driver,  exercising  proper  care,  drove  his  horses 
against  the  telephone  wire,  and  the^  were  Icilled 
by  electricity.  Held,  that  the  negligence  of  the 
telephone  company  was  the  proximate  cause  of 
the  death  of  the  horses,  the  "proximate  cause" 
of  an  injury  being  the  responsible  cause,  the 


cause  which  is  the  active,  operative,  continuing, 
and  natural  source  of  the  injury,  or  that  which 
is  the  moving  cause  and  without  which  the  in- 
jury would  not  have  occurred,  though  subse- 
quent events- aided  in  bringing  abont  the  result 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent.  Dig.  §  »;   Dec.  Dig.  S  16.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  5758-5769;   vol.  8,  p.  7771.] 

8.  Blkotbicitt  (i  19*) — Injubies  Incident  to 
Pboduction— Contbibdtobt   Negliqencb>- 

BUBDEN   OF  PBOOF. 

One  suing  for  the  negligent  death  of  haraaa 
coming  in  contact  with  telephone  wires  heavily 
charged  with  electricity,  has  the  burden  of  prov- 
ing fi'eedom  from  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  !  11;   Dec.  Dig.  {  19.*] 

9.  EtECTRicrrr  (§  19^— Injubies  Incident 
TO  Pboduction  —  Contbibutobt  Negm- 
OENCE— Evidence. 

A  finding  that  at  a  loose  telephone  wire, 
heavily  charged  with  electricity,  was  resting 
on  the  ground,  covered  with  a  growth  of  weeds 
tending  to  obscure  the  same  from  the  view  of  a 
driver  over  the  place,  and  that  horses  were  care- 
fully driven  by  a  competent  driver,  and  that 
the  death  of  the  horses  by  coming  in  contact 
with  the  wire,  arose  without  the  fault  of  the 
driver,  sufficiently  found  freedom  from  contribu- 
tory negligence. 

[Ed.  Note.— For  other  cases,  see  Electridty, 
Cent  Dig.  i  U ;  Dec.  Dig.  t  ».*] 

Appeal  from  Circuit  Court,  Clark  County; 
Harry  C.  Montgomery,  Judge. 

Action  by  Leonard  Kranz  against  the 
Cumberland  Telephone  &  Telegraph  Compa- 
ny. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Affirmed. 

M.  Z.  Stannard  and  Jonas  G.  Howard,  Jr., 
for  appellant    J.  K.  Marsh,  for  appellee. 

IBAOH,  J.  This  was  an  action  In  tort 
brought  by  Leonard  Kranz,  appellee,  to  re- 
cover damages  against  the  Cumberland  TeV 
ephone  &  Telegraph  Company,  appellant,  and 
the  Louisville  &  Northern  Railway  &  Light- 
ing Company,  for  the  alleged  negligent  lull- 
ing of  two  horses,  the  property  of  appellee. 
Appellant  owned  and  operated  a  telephone 
line.  Its  codefendant  company  owned  and 
operated  an  electric  railway.  During  a 
windstorm  appellant's  telephone  wire  fell 
and  rested  In  part  on  the  railway  company's 
trolley  wire,  and  in  part  on  the  ground,  and 
by  contact  with  the  trolley  wire  the  tele- 
phone wire  became  charged  with  an  electric 
current  As  the  telephone  wire  was  thus 
resting  on  the  ground  charged  with  the  cur- 
rent frmn  the  trolley  wire,  appellant's  serv- 
ant attempted  to  drive  the  horses  across  it, 
and  they  received  an  electric  shock  from  the 
telephone  wire  which  killed  them.  The  case 
was  tried  by  jury  and  a  verdict  returned  in 
favor  of  the  defendant  railway  company,  but 
against  the  defendant  telephone  comI)any. 
Appellant's  motion  for  a  new  trial  was 
granted,  and  the  issue  between  appellee  and 
ai^>eUant  was  tried  a  second  time  by  the 
court  without  Jury.  The  court  made  a  spe- 
cial finding  of  facts  and  statem^t  of  conclu- 


•7or  other  cases  see  saare  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indesw 
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slons  of  law  thereon.  It  Is  assigned  for  re- 
versal of  the  Judgment  that  the  court  erred 
in  each  of  its  conclusions  of  law  stated  upoi 
the  special  flndlns  of  facts. 

We  set  out  herein  In  abridgement  the  sub- 
stance of  the  Bpedal  finding  of  facts;  the 
twenty-fourth,  twenty-fifth,  twenty-serenth, 
twenty-eighth,  twenty-ninth,  and'  thirtieth 
findings  being  set  out  in  full.  (1)  The  Louis- 
ville &  Northern  Railway  &  Lighting  Com- 
pany, hereinafter  designated  as  the  railway 
company,  operated  an  electric  railway  in 
Clark  coun^,  Ind.  (2)  Appellee  owned  a 
tract  of  land  adjacent  to  the  main,  line  of 
this  railroad,  on  which  (3)  prior  to  April, 
1907,  he  established  a  cold  storage  plant  lo- 
cated 1,300  feet  west  of  the  main  line  of 
the  railroad,  which  plant  he  was  operating 
on  July  U,  1907.  (4)  Prior  fo  April,  1907, 
he  arranged  with  the  rcHlroed  company  to 
build  a  switch  from  their  main  line  to  his 
storage  plant,  and  agreed  to  convey  to  the 
company  a  strip  of  ground  40  feet  wide  for 
a  right  of  way,  (5)  which  right  of  way  was 
surveyed  by  the  railroad  company  and  stakes 
were  set  along  it  (6)  During  April,  1907, 
appellant,  the  Cumberland  Telephone  &  Tele- 
graph Company,  hereinafter  designated  as 
the  telephone  company,  at  plalutlflTs  request, 
constructed  a  branch  telephone  line  leading 
to  the  cold  storage  plant,  and  continued  to 
operate  this  line  until  after  July  11,  1907. 
(7)  In  constructing  this  line,  the  telephone 
company  attached  its  wire  to  a  telephone 
pole  which  stood  north  of  the  40-foot  strip 
of  ground,  and  to  a  cherry  tree  which  stood 
about  75  feet  south  of  this  strip,  and  to  oth- 
er trees  south  of  the  cherry  tree,  (S)  the  dis- 
tance between  the  telephone  pole  and  the 
cherry  tree  being  about  126  feet,  and  be- 
tween the  cherry  tree  and  the  next  tree 
south  to  which  the  wire  was  attached  about 
300  feet.  (9, 10)  The  telephone  wire  extend- 
ed transversely  across  the  40-foot  strip  of 
ground,  and  was  suspended  from  7  to  10  feet 
above  ground  where  It  crossed,  without  sup- 
port of  any  character  between  the  pole  and 
the  cherry  tree.  In  which  condltI<»  It  re- 
mained until  changed  by  the  railway  com- 
pany, as  hereinafter  described.  (12)  In  May, 
1907,  appellee  conveyed  by  deed  according  to 
his  agreement  the  40-foot  strip  of  ground  to 
the  railway  company  for  a  right  of  way,  and 
(IS)  in  June,  1907,  that  company  began  the 
construction  of  a  switch,  in  -pursuance  of 
their  agreement,  and  (14)  notified  the  tele- 
phone company  to  remove  Its  wire  at  the 
point  where  it  crossed  the  right  of  way, 
which  the  telephone  company  failed  to  do. 
(15)  In  June,  1907,  the  railway  company 
constructed  the  switch,  and  In  so  doing 
erected  a  line  of  trolley  poles  along  their 
right  of  way,  and  (10)  strung  upon  these 
poles  a  trolley  wire  at  the  height  of  25  feet 
above  ground,  and  (17),  without  detaching 
the  telephone  wire  from  the  telephone  pole 
or  the  cherry  tree^  raised  said  wire  to  a 


point  18  inches  above  the  trolley  wire,  and 
attached  the  same  to  the  arm  of  one  of  the 
trolley  poles.  (18)  This  wire  was  thai  26^ 
feet  from  the  ground,  18  inches  above  the 
trolley  wire,  and  the  two  wires  remained  in 
such  condition  with  the  knowledge  of  the 
two  companies,  until  the  telephone  wire  fell 
as  hereinafter  described.  (19)  At  the  point 
where  the  wires  crossed  neither  of  them 
was  insulated,  and  no  guard  was  placed 
about  them  to  prevent  the  telephone  wire 
resting  on  the  trolley  wire.  In  the  event  of 
Its  falling.  (20)  The  wires  could  have  been 
so  guarded  as  to  prevent  such  resting  In  such 
event,  and  could  have  been  so  Insulated  that 
an  electric  current  transmitted  through  the 
trolley  wire  could  not  have  been  communi- 
cated to  the  telephone  wire,  In  case  of  its 
falling  and  resting  on  the  trolley  wlr&  (21) 
In  June,  1907,  the  railway  company  began 
to  operate  cars  on  the  switch  by  electric 
power,  (22)  transmitted  through  Its  said 
trolley  wire  at  a  current  strength  of  500 
volts,  and  the  same  was  being  >  so  (H>erated  on 
July  11,  1007,  at  the  time  when  the  appellee's 
horses  were  killed.  (23)  At  about  4  p.  m., 
July  11,  1907,  a  thunder  and  wind  storm  oc- 
curred in  the  vicinity  of  the  switch,  cold 
storage  plant,  and  telephone  line.  (24)  "Dur- 
ing said  storm  said  branch  telephone  wire 
became  detached  from  one  of  the  trees  locat- 
ed south  of  said  cherry  tree,  and  having  be- 
come so  detached  became  so  slackened  that 
one  portion  thereof  rested  on  said  trolley 
wire  and  another  portion  thereof,  which  was 
between  said  cherry  tree  and  the  next  tree 
south  thereof,  laid  and  rested  upon  the 
ground."  (25)  "At  the  place  where  said  por- 
tion of  said  branch  telephone  wire  so  rested 
on  the  ground,  the  grpund  was  covered  with 
a  growth  of  grass  and  weeds,  which  tended 
to  obscure  the  same  from  the  view  of  one 
driving  over  said  place."  (26)  On  July  11, 
1907,  plaintiff  was  the  owner  of  two  horses 
and  a  wagon,  which  horses  were  of  the  value 
of  I ,  and  had  In  his  employ  a  compe- 
tent driver.  (27)  "On  said  11th  day  of  July, 
1907,  and  after  said  storm  had  subsided,  anil 
while  said  branch  telephone  wire  was  so  rest- 
ing in  part  on  said  trolley  wire  and  in  part 
on  the  ground,  and  while  Bald  trolley  wire 
was  by  said  Louisville  &  Northern  Railway 
&  Lighting  Company  so  charged  with  an  elec- 
tric current  of  GOO  volts,  and  while  plain- 
tiff's said  horses,  ♦  •  •  hitched  to  said 
wagon,  were  by  plaintiff's  said  driver  being 
carefully  driven  across  said  land  from  said 
cold  storage  plant  to  a  public  highway  and 
across  the  place  where  said  branch  telephone 
wire  was  so  lying  upon  the  ground,  said 
horses  came  In  contact  with  that  part  of 
said  branch  telephone  wire  which  was  so  ly- 
ing upon  the  ground,  and  by  reason  thereof 
received  an  electric  shock  from  which  they 
were  then  and  there  Instantly  killed."  (28) 
"The  electric  shock,  by  reason  of  which  said 
horses  were  Ulled,  was  the  same  which  was 
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ao  tiiansinltted  tbrongli  said  trolley  wires  by 
said  Louisville  A  Northern  Railway  &  Light- 
ing Company  and  from  said  trolley  wires 
commnni<aited  to  and  transmitted  through 
said  branch  telephone  wire."  (29)  "Said 
boTseSi  on  said  occasion  were  so  driven  by 
said  driver  In  a  careful  and  prudent  man- 
ner, and  said  Injury  to  said  horses,  from 
wblch  their  death  so  resulted,  arose  without 
the  fault  or  negligence  of  the  plaintiff."  (30) 
"By  reason  of  the  death  of  said  horses  plain- 
tiff has  sustained  damages  in  the  sum  of 
fonr  hundred  dollars,  which  sum  is  due  and 
impaid." 

And  as  conclusions  of  law  the  court  states: 

"First  That  the  defendant,  (Cumberland 
Tel^hone  &  Telegraph  Company,  by  suffer- 
ing its  branch  telephone  wire  to  be  and  re- 
main above  the  trolley  wire  of  the  Louisville 
&  Northern  Hallway  &  Lighting  Company, 
without  being  insulated  or  guarded,  was 
guilty  of  negligence. 

"Second.  That  the  negligence  of  the  Cum- 
berland Telephone  &  Telegraph  Company  in 
permitting  its  brandi  telephone  wire  to  be 
and  remain  above  the  trolley  wire  of  the 
Louisville  &  Northern  Railway  &  Lighting 
Company  without  being  insulated  or  guard- 
ed, and  while  said  trolley  wire  was  heavily 
charged  with  an  electric  current,  was  the 
proximate  cause  of  the  death  of  plaintiff's 
horses,  and  that  by  reason  thereof  plaintiff 
has  sustained  damages  tn  the  sum  of  $400. 

'TThird.  That  plaintiff  was  not  guilty  of 
contributory  negligence. 

"Fourth.  That  plaintiff's  driver,  who  was 
in  charge  of  plaintiff's  horses  at  the  time 
they  were  killed,  was  not  guilty  of  contribus 
tory  negligence." 

Appellant  objects  that  the  first  conclusion 
of  law  is  not  supported  by  the  finding  of 
facts,  claiming  ttiat  the  negligence  of  appel- 
lant sbould  have  been  found  as  an  inferen- 
tial fact  To  tbe  second  conclusion  of  law 
he  makes  a  similar  objection,  urging  that  the 
findings  of  fact  should  have  stated  as  an  in- 
fermtlal  fact  that  the  alleged  negligent  act 
was  the  proximate  cause  of  the  Injury. 

[1]  The  province  of  a  special  finding  is  to 
find  tbe  ultimate  facts  of  the  case,  not  eon- 
duslons  of  law  or  fact  therefrom.  But  ev- 
ery fact  necessary  to  the  plaintiff's  recovery 
must  be  embraced  within  the  special  finding. 

[2]  Negligence  is  sometimes  a  question  of 
fact,  sometimes  of  law,  sometimes  a  mixed 
question  of  law  and  fact  But  where  the 
facts  are  undiluted,  as  where  the  Jury  have 
agreed  upon  and  returned  a  verdict  setting 
forth  the  principal  contested  facts,  or  where 
the  court  has  found  the  facts  specially,  it 
then  becomes  the  province  of  the  court  to 
settle  the  question  of  negligence  as  a  mat- 
ter of  law.  Conner  v.  Citizens*  St  Ry.  Co., 
105  Ind.  62,  4  N.  B.  441.  55  Am.  Rep.  177; 
Louisville,  etc.,  R.  Ck).  v.  Roberts,  18  Ind. 
App.  638,  47  N.  B.  839;  Lake  Shore,  etc.,  R. 
Co.  V.  Brown,  41  Ind.  App.  435,  84  N.  E.  25  ; 


Cleveland,  etc.,  R.  Co.  t.  Hass,  35  Ind.  App. 
626,  74  N.  B.  lOOT ;  Pittsburg,  etc.,  E.  Co.  ▼. 
Seivers,  162  Ind.  234,  67  N.  E.  680,  70  N.  B. 
133. 

[3]  And,  where  the  facts  are  undisputed, 
what  constitutes  a  proximate  or  remote 
cause  of  an  injury  is  a  question  of  law  for 
the  court  Haskell  v.  Przezdziankowskl,  170 
Ind.  1,  83  N.  B.  626,  14  L.  R.  A.  (N.  S.)  972, 
127  Am.  St  Hep.  352;  Roots  t.  Meeker,  166 
Ind.  132,  78  N.  E.  253. 

[4]  If  tbe  court  states  an  erroneous  con- 
clusion of  law  or  fails  to  properly  state  bis 
conclusions  of  law.  It  is  not  available  as  er- 
ror by  an  exception  to  the  conclusions  of  law, 
If  a  proper  Judgment  has  been  rendered  on 
the  facts.  If  error  has  been  committed  in 
the  conclusion  of  law,  the  rendering  of  a 
proper  judgment  on  the  facts  makes  tbls  er- 
ror harmless.  Krug  v.  Davis,  101  Ind.  75; 
White  T.  Chicago,  etc.,  R.  Co.,  122  Ind.  317, 
23  N.  B.  782,  7  L.  R.  A.  257;  Nelson  v.  Cot- 
tlngham,  152  Ind.  185,  138,  52  N.  E.  702; 
Woollen's  Tr.  Proc.  i  4360. 

[S]  We  shall  now  consider  the  facts  found 
in  the  present  case,  and  determine  whether 
o'n  these  facts  appellee  should  recover.  The 
negligence  charged  against  appellant  is  the 
maintenance  of  its  wire  suspended  above  the 
trolley  wire  under  tbe  circumstances  set 
forth  above  withont  insulation  or  guard. 
Under  the  best  authority  we  must  hold  ap- 
pellant negligent  It  knowingly  allowed  its 
wire  to  remain  aoepended  at  a  very  short 
distance  from  tbe  trolley  wire  carrying  a 
powerful  and  deadly  cnrrent  of  electricity, 
under  such  conditidns  that  if  tbe  telephone 
wire  should  break,  or  become  loosened,  an 
occurrence  likely  to  happen,  it  could  scarcely 
fall  to  rest  on  the  trolley  wire  become  charg- 
ed with  the  current  from  that  wire,  and  be- 
come a  thing  of  menace  and  danger.  Elec- 
tricity is  an  agency  of  the  greatest  danger, 
and  of  a  secret  deadly  character,  and  tbose 
persons  who  employ  it  must  use  care  to  pre- 
vent injury  proportionate  to  the  dangerous 
character  of  the  agency,  thus  imposing  upon 
them  a  very  high  degree  of  care.  The  wire 
In  tbe  present  case  could  have  easily  been 
guarded. 

[tl  It  makes  no  difference  that  appellee's 
horses  were  on  private  property  when  killed, 
and  not  in  a  public  highway,  for  an  electric 
company  is  liable  for  injuries  occasioned  on 
private  property  by  its  negligence,  if  the  per- 
son or  animal  injured  had  a  right  to  be  on 
such  private  property  the  duty  of  maiutain- 
Ink  its  wires  in  a  reasonably  safe  condition. 
Central  Union  Tel.  Co.  v.  SOkola,  34  Ind.  ' 
App.  429,  73  N.  E.  143. 

[7]  The  negligence  of  appellant  In  main- 
taining its  wire  unguarded  in  close  proxim- 
ity to  the  trolley  wire  under  the  circum- 
stances set  out  in  the  special  findings  was 
the  proximate  cause  of  tbe  death  of  the 
horses.  The  proximate  cause  of  an  injury  is 
tbe  responsible   cause,  the  cause  which  is 
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the  active,  operatiTe,  continuing,  and  nat- 
aral  source  of  tbe  Injury.  Pittsburg,  etc., 
B.  Co.  y.  Cozatt,  89  Ind.  App.  682,  79  N.  O. 
BS4.  The  proximate  cause  of  an  injury  la 
that  wblch  Is  the  moTlng  cause,  and  that 
■without  "which  It  would  not  have  occurred, 
although  subsequent  events  or  agencies  may 
have  helped  to  bring  about  the  result  The 
real  test  of  what  la  a  proximate  cause  when 
there  are  intervening  agencies  Is  whether  tbe 
result  is  such  as  might  have  reasonably  been 
expected  as  the  consequence  of  the  original 
negligence,  and,  if  it  is  such,  tbe  liability 
continues  In  spite  of  an  intervening  cause  or 
causes.  29  Cya  499;  Central  Union  Tel.  Co. 
▼.  Sokola,  anpra;  Mlze  v.  Rocky  Mountain 
Bell  Tel.  Co.,  38  Mont.  521,  100  Paa  071,  129 
Am.  St  Rep.  659.  When  the  telephone  com- 
pany allowed  their  wire  to  ramaln  suspend- 
ed above  the  trolley  wire  without  guard  or 
insulation,  as  found  In  the  present  case,  they 
might  reasonably  expect  that  the  wire  might 
become  loosened  or  broken,  rest  on  the  trol- 
ley wire,  and  become  charged  with  elec- 
tricity, and  that  injury  to  persons  or  animals 
who  came  In  contact  with  the  wire  might 
result  therefrom.  Below  we  cite  cases  In 
which  a  telephone  or  telegraph  company  has 
been  held  liable  for  injuries  caused  by  its 
broken  or  sagging  wires,  which  bad  become 
dangerously  charged  with  electricity  by  com- 
ing In  contact  with  wires  carrying  a  higher 
electric  cnrrent  Central  Union  Tel.  Co.  t. 
Sokola,  supra;  Mlze  v.  Rocky  Mountain  Bell 
Tel.  COm  supra;  Western  Union,  etc.,  Co.  t. 
State,  82  Md.  2S3,  83  Aa  763,  81  U  R.  A. 
672,  SI  Am.  St  Rep.  464;  McKay  v.  South- 
em  Bell  Tel.  Co.,  ill  Ala.  337,  19  South.  695, 
81  L.  R.  A.  689,  56  Am.  St  Rep.  69;  City 
Electric  R.  Co.  v.  Conery,  61  Ark.  881,  38 
S.  W.  426,  81  L.  R.  A.  670,  64  Am.  St  Rep. 
262;  Ahem  v.  Oregon  Tel.  Co.,  24  Or.  276,  33 
Pac.  403,  35  Pac.  54»,  22  L.  B.  A.  635;  Hen- 
nlng  V.  Western  U.  Tel.  Co.  (C.  C)  41  Fed. 
864;  Western  U.  Tel.  Co.  v.  Thorn,  64  Fed. 
287,  12  C.  C.  A.  104.  We  therefore  conclude 
on  the  facts  fonnd  that  the  appellant  was 
negligent,  and  that  this  negligence  was  the 
proximate  cause  of  the  death  of  appellee's 
horses. 

[|]  Before  appellee  could  recover,  tbe  bur- 
den of  proof  was  upon  him  to  prove  his  free- 
dom from  contributory  negligence. 

[9]  Tbe  court  found  as  facts  that  at  the 
point  where  the  loosened  wire  was  resting 
on  the  ground  the  ground  was  covered  with 
a  growth  of  grass  and  weeds  which  tended  to 
obscure  tbe  same  from  the  view  of  one  driv- 
ing over  the  place^  that  the  horses  were  be- 
ing carefully  driven  by  a  competent  driver 
in  a  careful  and  prudent  manner,  and  that 
the  injury  from  which  their  death  resulted 
arose  without  the  fault  or  negligence  of  the 
appellee.  This  is  a  sufficient  finding  that  ap- 
pellee and  bis  driver  were  free  from  con- 
tributory negligence. 


It  thus  appears  from  fhe  apedal  finding 
of  facts  that  appellant  was  negligent  in  its 
maintenance  of  its  wire,  that  this  negligence 
was  the  proximate  cause  of  the  death  of  ap- 
pellee's horses,  and  that  appellee  was  not 
guilty  of  contributory  negligence.  On  this 
state  of  facts  the  law  is  with  appellee,  and 
he  should  recover;  and  as  a  proper  judgment 
was  rendered  on  the  facts,  and  the  conclu- 
sions of  law  were  properly  stated,  the  judg- 
ment is  a£9rmed. 

(El  Ind.  App.  145) 

MOORBJ  V.  CITY  OF  BDOOMINGTON. 
(No.  7,262.)! 

(Api>ellate  .Court  of  Indiana,  Division  No.  2. 
June  6, 1911.) 

1.  MimiciFAL  CoBPoaATioNS  (S  762*)— Strbbtb 
—Licensed  Use  fob  Dibchabos  or  Fnx- 

WORKS— litABILITT  TOB  ISJVtll. 

Where  a  city  expresBly  authorized  personi 
to  give  a  display  of  fireworks  In  a  street,  a  use 
foreign  to  the  purposes  of  a  street,  and  intrinsi- 
cally dangerous,  such  use  may  be  found  to  con- 
stitute a  nnisance,  making  the  city  liable  for  In- 
jury to  one  in  the  street  from  the  discbarge  of 
the  fireworks,  negligently  handled  by  Inexpe- 
rienced persons  In  charge:  it  not  being  neces- 
sary to  make  a  dty  liable  for  injuiy  from  a 
licensed  use  of  a  street  that  Qie  act  authorized 
results  In  a  change  In  the  physical  condition  of 
the  street 

(Eld.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1605-1611;  Dee. 
Dig.  {  762.«) 

2.  MnniCIFAI.  COBPOBATIONS  (8  821*)— STBEEia 
— INJT7HT  FBOIC  DISCHABOE  OT  FIBEWOBKS— 
COKTBIBUTOBT  NKOUGENCE. 

The  mere  fact  that  one  in  a  street  Injured 
by  a  display  of  fireworks  therein.  Is  not  using 
the  street  for  the  purpose  of  travel,  but  has  come 
there  to  see  the  fireworks,  does  not  make  her 
guilty  of  contributory  negligence  as  matter  of 
law,  especially  where  she  is  of  tender  years. 

[Ed.  Note.— For  other  cases,  see  Mnnidual 
OorporaUons,  Cent  Dig.  U  1745-1767;  Dec. 
Dig.  S  821.«1 

Appeal  from  Circuit  Court  Lawrence 
Coonty;    Joe.  B.  Wilson,  Judge. 

Action  by  Josephine  Moore,  by  next  friend, 
Joseph  C.  Moore,  against  the  City  of  Bloom- 
ington.  Judgment  for  defendant  °  Plaintiff 
appeals.  Reversed,  with  directions  for  new 
trial. 

Mlers  &  Corr,  for  'ai^)ellant  Duncan  & 
Batman  and  Martin  &  Pearson,  for  appellee. 

LAIRT,  C.  J.  By  this  action,  appellant, 
Josephine  Moore,  a  minor,  by  her  next 
friend,  seeks  to  recover  damages  from  the 
dty  of  Bloomlngton  for  personal  Injuries 
sustained  by  her  while  attending  a  public 
exhibition  of  fireworks  given  in  the  streets 
of  said  city,  under  the  control  and  direction 
of  a  committee  of  the  labor  unions,  as  a 
part  of  tbe  Labor  Day  celebration  hdd  In 
the  city  of  Bloomlngton  on  the  3d  day  at 
September,  1906.  Tbe  common  council  of  the 
city  had,  prior  to  that  date,  passed  and  en- 
tered of  record  an  order  granting  to  said  U- 


•Vsr  stbsr  eases  •••  nine  topic  mat  McUon  NUMBER  ia  Dee.  Uls.  ft  Am.  Dls.  Kej  No.  Sertw  *  Rtf'r  lataMs 
■Rehearins   denied.     Transfer   to   Supreme   Cenrt  denied. 
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bor  anions  tbe  free  nse  of  fhe  Btreets  for  the 
purpose  of  holding  their  celebration,  and 
further  granting  them  tbe  privilege  to  give 
n  display  of  fireworks  In  the  streets  in  tbe 
evening.  The  display  was  given  in  the  street 
near  the  courthouse  square  in  the  presence 
of  a  large  crowd  of  people.  The  appellant, 
Josephine  Moore,  was  present,  and,  while 
standing  In  the  street  near  the  platform  from 
which  the  fireworks  were  being  discharged, 
she  was  struck  In  tbe  face  by  a  skyrocket 
aud  serlonsly  Injured.  It  la  alleged  that  the 
rocket  which  struck  and  injured  the  appel- 
lant was  negligently  Ignited  and  discharged 
by  those  in  charge  of  the  display.  The  com- 
plaint on  which  the  case  was  tried  consist- 
ed of  two  paragraphs,  tbe  first  and  third; 
a  demurrer  having  been  sustained  to  the  sec- 
ond. The  averments  of  the  first  and  third 
paragraphs  are  similar,  except  that  in  the 
third  the  negligent  acts  and  conduct  of  those 
In  charge  of  the  display  were  particularly 
described.  After  hearing  the  evidence,  the 
trial  court  directed  the  Jury  to  return  a  ver- 
dict In  favor  of  the  defendant,  and  the  ques- 
tion here  presented  is  whether,  under  the 
facts  shown  by  the  pleadings  and  proof,  a 
case  was  made  out  which  should  have  been 
submitted  to  the  Jury  for  determination. 

The  sufficiency  of  the  complaint  was  ques- 
tioned below  by  demurrer,  and  the  action  of 
the  court  in  overruling  the  demurrer  to  the 
^Bt  and  third  paragraphs  of  complaint  is 
presented  liere  by  assignment  of  cros»-error. 
The  appellant  assigns  as  error  that  the  court 
erred  In  directing  a  verdict  for  appeUee  and 
also  In  overruling  the  motion  for  a  new  trial. 
As  the  questions  presented  by  the  several  as- 
signments of  error  can  be  all  determined  by 
the  application  of  the  same  legal  principles, 
it  will  not  be  necessary  to  discuss  them  sep- 
arately. 

The  precise  question  here  presented  has 
never  been  decided  by  either  the  Supreme  or 
Appellate  Court  of  tills  state,  and  the  deci- 
sions of  tbe  courts  of  other  states  are  not 
entirely  uniform.  It  Is  therefore  proper  and 
necessary  to  consider  and  apply  the  princi- 
ples' of  law  governing  the  liability  of  cities 
for  torts  under-  circumstances  similar  to 
those  involved  in  this- case. 

Tbe  courts  have  uniformly  held  that  a 
city  is  not  liable  for  a  failure  to  exercise 
powers  of  a  purely  governmental  character. 
They  are  not  liable  for  a  failure  to  provide 
adequate  appliances  for  extinguishing  fires, 
or  for  failure  to  furnish  a  sufficient  police 
force,  or  for  a  failure  to  enact  proper  ordi- 
nances, or  for  a  failure  to  properly  enforce 
tbe  laws  of  the  state  or  the  ordinances  of 
the  dty  «iacted  for  the  protectl<ni  of  the 
lives  and  property  of  its  citizens.  Such  pow- 
ers are  governmental  and  discretionary,  and 
the  failure  to  exerclte  them  cannot  be  made 
the  basis  of  an  action  for  damages.  City  of 
La  Fayette  v.  Tlmberlake,  88  Ind.  830;  Rob- 
inson V.  City  of  EvansTllIe,  87  Ind.  334,  44 
Am.  Rep.  770;  Brinluneyer  v.  City  of  Evaus- 


vllle,  29  Ind.  187;  2  Dillon,  STunla  Corp.  | 
764;  Griffin  v.  Mayor,  etc,  9  N.  Y.  4S6,  61 
Am.  Dec.  700;  Hill  v.  Board,.  72  N.  C.  65, 
21  Am.  Rep.  451 ;  Rivers  v.  City  Council,  65 
Ga.  876,  38  Am.  Rep.  787;  City  of  Logans- 
port  V.  Wright,  25  Ind.  512;  Mills  v.  City  of  i 
Brooklyn,  32  N.  Y.  489;  Hill  v.  City  of  Bos- 
ton, 122  Mass.  344,  23  Am.  Rep.  332 ;  Kenne- 
dy V.  Lansing,  99  Mich.  618,  68  K.  W.  470. 

By  an  application  of  this  principle,  tbe 
courts  have  held  that  a  city  Is  not  liable  for 
damages  caused  by  persons  while  making  use 
of  the  streets  for  an  illegal  and  unauthor-  . 
ized  purpose.  Tbe  failure  of  the  city  in  such 
case  to  prevent  or  suppress  such  illegal  use 
of  the  streets  does  not  render  It  liable  to 
respond  In  damages.  So,  it  has  been  decid- 
ed tliat  a  city  Is  not  liable  for  damages  caus- 
ed by  persons  coasting  In  a  street  in  vio- 
lation of  a  city  ordinance.  City  of  La  Fay- 
ette V.  Tlmberlake,  supra.  The  fact  that  tbe 
unauthorized  and  illegal  act  Is  carried  on 
openly  and  In  the  presence  of  tbe  police  offi- 
cers of  the  city  does  not  change  the  appllca-  ' 
tlon  of  tbe  rule.  Faulkner  v.  City  of  Aurora, 
86  Ind.  130,  44  Am.  Rep.  1.  In  tbe  absence 
of  a  statute,  a  city  Is  not  liable  for  Injuries 
to  person  or  property  caused  by  the  acts  of  a 
mob  which  the  city  authorities  failed  to 
suppress. 

It  is  clear,  from  an  application  of  this 
prlnc^le,  that  a  city  cannot  be  held  liable 
for  an  Injury  to  person  or  property  caused 
by  tbe  explosion  of  fireworks  In  its  streets 
by  a  person  or  society  of  persons  without 
the  authority,  consent,  or  license  of  the  city. 
If  the  pleadings  and  proof  disclosed  such 
a  case  here,  there  would  be  no  difficulty  in 
reaching  a  decision;  but  In  this  case  It  ap- 
pears from  the  pleadings  and  the  evidence 
that  tbe  common  council  of  the  city  of 
Bloomlngton,  In  response  to  a  request  of  a 
committee  of  the  labor  unions  of  said  city, 
made  and  entered  of  record  an  order  grant- 
ing to  said  labor  unions  the  free  use  of  the 
streets  of  said  city  tolr  their  Labor  Day  cele- 
bration, including  a  display  of  fireworks  at 
night,  and  that  the  exhibition  of  fireworks 
at  which  appellant  received  her  injuries  was 
held  by  the  labor  unions  as  a  part  of  their 
celebration  under  the  permission  and  license 
so  granted  by  said  city.  We  cannot,  there- 
fore, determine  this  case  by  the  application 
of  tbe  principle  Just  announced ;  but  we  are 
required  to  consider  and  determine  tbe 'ef- 
fect of  tbe  express  permission  and  license 
given  by  said  city,  as  hearing  upon  the  ques- 
tion of  its  liability  for  damages  resulting  . 
from  such  authorized  display  of  fireworks. 
In  considering  this  question,  it  is  necessary  . 
to  discuss  briefly  the  duties  of  the  city  In 
reference  to  keeping  Its  streets  in  a  safe 
condition  for  use. 

It  is  well  settled  that  where  a  fixed,  cer- 
tain, and  absolute  duty  of  a  pur^y  minis- 
terial character  Is  imposed  upon  a  city  by 
statute,  and  means  are  provided  whereby 
such  duty  may  be  dlacharged.  It  is  under  ob- 
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ligation  to  perform;  and  It  will  be  beld  an- 
swerable In  damages  for  its  failure  to  per^ 
form,  or  for  Its  negligent  performance  of 
such  dnty.  By  the  application  of  this  princi- 
ple, cities  In  this  state  bave  been  held  liable 
for  a  failure  to  keep  their  streets  In  a  safe 
condition  for  travel  and  for  negligently  per- 
mitting snch  streets  to  become  obstructed  or 
out  of  repair  so  as  to  be  dangerous.  City  of 
liOgansport  v.  Dick,  70  Ind.  66,  36  Am.  Rep. 
166;  City  of  Indianapolis  v.  Doherty,  71 
Ind.  6;  Town  of  Montlcello  r.  Kennard,  7 
Ind.  App.  135,  34  N.  E.  454 ;  Lyon  v.  City  of 
Logansport,  9  Ind.  App.  21,  35  N.  E.  128; 
City  of  Anderson  t.  Fleming,  160  Ind.  597, 
67  N.  E.  443,  66  L.  R.  A.  119. 

If  a  person,  without  the  knowledge  of  the 
d^  and  without  license  or  authority  from 
It,  makes  an  excavation  In  a  street  or  plac- 
es an  obstruction  therein,  whereby  the  con- 
dition of  the  street  is  made  dangerous,  the 
dty  is  not  liable  for  injury  resulting  from 
such  dangerous  condition,  unless  It  appears 
that  the  city  had  either  actual  or  construc- 
tive notice  of  such  condition  in  time  to  have 
taken  precautions  to  prevent  the  injury.  In 
such  a  case,  the  only  negligence  that  can  be 
charged  against  the  city  Is  that  it  failed  to 
take  proper  precaution  to  prevent  injury  aft- 
er notice  of  the  dangerous  condition  of  the 
street  On  the  other  hand.  If  the  city  by 
contract  or  license  authorizes  an  excavation 
to  be  made  in  a  street,  or  an  obstruction  to 
be  placed  therein,  which  from  its  character 
and  location  will  necessarily  or  probably 
produce  Injury  to  those  using  the  street  un- 
less precautionary  measures  are  taken  to 
prevent  it,  such  city  will  be  liable  in  dam- 
ages to  a  person  injured  by  reason  of  the 
want  of  necessary  precautionary  measures  to 
make  it  safe.  To  render  the  city  liable  in 
such  a  case,  it  Is  not  necessary  to  show  that 
It  bad  notice  that  the  person  who  bad  plac- 
ed the  obstruction  or  made  the  excavation  in 
its  street  pursuant  to  such  authority  or.  li- 
cense bad  failed  to  guard  it  or  to  light  it,  or 
to  take  other  precautions  necessary  to  make 
it  safe,  and  that  after  such,  notice  the  city 
had  time  to  have  taken  such  precautions  be- 
fore the  injury  occurred.  The  duty  to  see 
that  such  precautions  are  taken  rests  prima- 
rily upon  the  city,  and  it  cannot  absolve  it- 
self from  such  duty  by  delegating  It  to  an- 
other. Park  et  al.  v.  Board  of  Com'rs,  3  Ind. 
App.  536,  30  N.  B.  147;  City  of  Indianapolis 
V.  Marold,  25  Ind.  App.  428,  58  N.  B.  512; 
Dillon  on  Municipal  Corporations,  f  1027. 

In  the  case  last  cited  the  city  of  Indianap- 
olis had  let  a  contract  for  lowering  a  bridge. 
The  execution  of  the  work  contemplated  by 
the  contract  necessarily  resulted  In  a  condi- 
tion of  the  street  which  would  be  dangerous 
nnless  properly  lighted  or  guarded.  The  con- 
tractor failed  to  properly  light  or  guard  the 
jilace,  and  the  city  was  held  liable  to  the 
jierson  injured  by  reason  of  the  defect  so 
created.  The  court  held  in  this  case  that, 
as  the  improvement  contracted  for  contem- 


plated the  creation  of  a  condition  of  th« 
street  which  was  dangerous  unless  precau- 
tions were  taken  to  make  It  safe,  the  duty 
primarily  rested  on  the  city  to  see  to  it  that 
snch  precautions  were  taken,  and  that  notice 
to  the  municipality  of  the  absence  o.^  sacb 
precautions  or  guards  was  not  required  to 
make  the  city  liable.  In  the  case  of  City  of 
Indianapolis  v.  Doherty,  supra,  the  same 
principle  was  avplied  to  a  case  where  a  per- 
son had  created  an  obstruction  In  the  street 
by  placing  building  material  therein,  nnder 
the  authority  of  a  bnildlng  permit  iasned 
by  the  city. 

[1]  We  can  see  no  reason  why  the  principle 
announced  and  applied  In  these  cases  should 
not  apply  to  a  case  where  a  city  expressly 
grants  a  permission  or  license  authorizing 
the  use  of  a  street  for  a  purpose  which.  In 
its  nature.  Is  intrinsically  dangerous,  and 
which  necessarily  or  ordinarily  renders  the 
use  of  the  street  unsafe  unless  precantions 
are  tak«i  to  prevent  the  danger  ordinarily 
Incident  to  snch  use,  especially  where  the  nse 
authorized  is  an  extraordinary  and  unusual 
use  and  one  that  Is  foreign  to  the  purpose  for 
-which  the  street  was  dedicated.  Counsel  for 
appellee  concedes  that  these  principles  ap- 
ply where  the  act  authorized  results  in  an 
excavation  or  obstruction  in  the  street  or  any 
other  change  in  its  physical  condition  which 
makes  It  unsafe  for  nse;  but  it  is  urged 
that  they  should  not  apply  when  the  act  aq,- 
thorized  or  licensed  does  not  change  or  affect 
the  physical  condition  of  the  street,  and 
which  amounts  only  to  a  temporary  use  of 
the  street,  which  may  or  may  not  be  danger- 
ous, according  to  the  amount  of  care  used. 
No  court  has  recognized  such  a  distinction 
so  far  as  we  have  been  able  to  learn  from 
our  investigation  of  the  question,  and  we 
know  of  no  sound  reason  upon  which  snch 
a  distinction  could  rest  There  may  be  nses 
to  which  a  street  might  be  appropriated  or 
subjected  which  would  make  it  more  nnsafe 
for  travel  than  it  could  be  made  by  any  ob- 
struction or  change  in  its  physical  condition. 

In  the  case  of  Little  r.  City  of  Madison. 
42  Wis.  643,  24  Am.  Rep.  486,  it  was  held 
that  the  city,  by  authorizing  the  exhibition 
of  bears  in  the  street,  became  liable  to  a 
person  who  sustained  damage  by  reason  of 
his  horse  taking  fright  at  the  animals  so 
exhibited.  In  the  case  of  Wheeler  r.  City 
of  Fort  Dodge,  131  Iowa,  566,  108  N.  W. 
1057,  9  U  R.  A.  (N.  S.)  146,  the  Supreme 
Court  of  Iowa  held  that  a  wire  stretched 
across  the  street  from  the  top  of  a  building 
on  one  side  to  a  point  near  the  ground  on 
the  other,  for  the  purpose  of  giving  an  ex- 
hibition known  as  "the  slide  for  life,"  was  a 
nuisance,  and  the  dty  was  held  liable  In 
damages  to  a  person  In  the  street  who  was 
Injured  by  the  performer  falling  upon  hbn 
while  engaged  In  giving  the  performance.  In 
the  opinion  the  court  says:  '"That  the  dty 
may  be  held  liable  for  permitting  conditions 
which  endanger  travelers,  but  do  not  cousU- 
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tnte  any  defect  In  tbe  street  surface  or  ob- 
stract  travel  thereon,  has  been  expressly 
held  by  this  court  •  •  •  This  duty  ex- 
tends not  merely  to  the  surface  of  the  street 
or  walk,  but  to  those  things  wltblu  its  con- 
trol which  endanger  the  safety  of  those  using 
the  street  or  walk  properly.  *  *  •  If  we 
are  not  to  abandon  this  principle  so  just  and 
reasonable  In  Itself,  there  la  no  escape  frqm 
the  conclusion  that  the  presence  In  tbe 
streets  of  defendant  dty  of  the  apparatus 
erected  for  the  so-called  'slide  for  life'  was  a 
nuisance.  But  even  If  for  any  purpose,  or 
In  any  exceiitlonal  sense  of  the  word,  the 
exlBtence  of  tbe  naked  wire  stretched  across 
the  public  way  can  be  said  not  to  constitute 
a  nuisance,  yet,  when  it  is  considered,  as  It 
should  be  considered,  with  reference  to  the 
purpose  of  its  erection,  and  the  use  to  which 
It  was  to  be  subjected,  Its  unlawful  character 
is  placed  beyond  a  reasonable  doubt.  There 
are  various  reasonable  and  proper  uses  to 
which  a  street  may  be  temporarily  put, 
which  may  for  the  time  being  obstruct  or 
interrupt  its  public  use.  But  the  right  to 
make  or  cause  such  interruption  must  have 
some  foundation  in  the  necessity  or  in  the 
reasonable  enjoyment  of  the  use  of  adjacent 
property." 

Appellee  cites  and  relies  upon  the  case  of 
Wheeler  v.  City  of  Plymouth,  116  Ind.  158, 
18  N.  E.  5.32,  9  Am.  St.  Rep.  837.    From  the 
facts  in  that  case  it  appears  that  the  mayor 
of  said  city  bad  granted  permission  to  cer- 
tain persons  to  fire  an  anvil  on  a  vacant  lot 
within  the  (torporate  limits  of  said  city,  and 
that,  as  a  result  of  the  firing  of  such  anvil, 
stones  were   thrown   which   broke   a  plate 
glass.    The  owner  sued  the  city  for  the  dam- 
age to  the  glass,  and  it  was  held  that  he 
could  not  recover.     The  court  said:    "The 
act  of  tbe  mayor  in  gcrantlng  permission  to 
fire   tbe    anvil   did    not  create   a    liability 
against  the  city.     The  utmost  that  can  be 
granted  is  that  the  act  of  the  mayor  consti- 
tuted the  wrongdoers  the   licensees  of   the 
corporation,   and    granting  tbls,   but  by  no 
means  so  deciding,  tbe  city  is  not  liable  for 
their  act,  because  it  is  not  shown  that  It  was 
intrinsically  dangerous.    It  is  quite  well  set- 
tled that  a  municipal  corporation  Is  not  lia- 
ble for  tbe  acts  of  Its  licensees  unless  it  is 
shown  that  they  were  authorized  to  perform 
an  act  dangerous  in  itself.    City  of  Warsaw 
V.   Dunlap,  112  Ind.  576,  580,  11  N.  E.  623, 
14  N.  B.  568;    Dooley  v.  Town  of  Sullivan, 
112  Ind.  451,  14  N.  E.  566,  2  Am.  St  Rep. 
209 ;  Ryan  v.  Curran,  64  Ind.  345, 31  Am.  Rep. 
123.    Here  there  is  nothing  to  show  that  the 
authorized  act  was  Intrinsically  dangerous; 
on  the  contrary,  the  danger  arose  from  the 
negligent  manner  In  which  the  licensees  per- 
formed the  act." 

Tbls  case  can  be  distinguished  from  the 
case  at  bar.  The  act  authorized  was  not  to 
be  done  in  a  street  of  the  city,  but  on  a  va- 
cant lot  and  the  duty  which  is  Imposed  up- 
on tbe  dty  to  ke^  Its  streets  in  a  safe  con-' 


ditlon  for  use  could  not  be  Invoked  In  Cavor 
of  the  plaintiff  for  that  reason.  It  is  stated 
in  the  opinion  that  there  was  nothing  in  that 
case  to  show  that  the  authorized  act  was  in- 
trinsically dangerous,  and  the  city  is  excused 
from  liability  on  tbls  ground.  This  is  a 
recognition  of  the  prlndple  that  tbe  dty 
would  have  been  Uable,  If  it  liad  appeared 
that  tbe  act  authorized  had  been  of  such  a 
character  as  to  be  dangerous  In  Itself. 

A  dty  is  liable  for  erecting  or  maintaining 
a  nuisance  the  same  as  an  individual.  Val- 
paraiso V.  Moffitt  12  Ind.  App.  250,  36  K.  E. 
909,  64  Am.  St  Rep.  522;  City  of  New  Al- 
bany V.  Slider,  21  Ind.  App.  392,  52  N.  E. 
626.  Any  permanent  obstruction  in  a  street 
or  highway  is  a  nuisance  per  se.  State  v. 
Berdetta,  73  Ind.  185,  38  Am.  Rep.  117; 
Hlldrup  V.  Town  of  t^indfaU  City,  29  Ind. 
App.  592,  64  N.  E.  942. 

A  temporary  obstruction  or  use  of  a  street 
may  or  may  not  be  a  nuisance  in  fact 
Whether  such  use  is  a  nuisance  in  fact  must 
depend  upon  the  circumstances  of  each  par- 
ticular case.  In  determining  the  question,  it 
is  proper  to  consider  the  character  of  the 
use,  as  to  whether  it  is  necessarily  or  ordl- 
narlly  incident  to  the  uses  and  purposes  for 
which  the  street  is  Intended  as  well  as  the 
danger  or  Inconvenience  to  tbe  public  occa- 
sioned thereby.  Where  tbe  particular  use 
of  the  street  authorized  by  the  city  cannot  be 
said  as  a  matter  of  law  to  constitute  a  nui- 
sance, but,  when  it  is  of  such  a  character, 
when  considered  in  reference  to  surrounding 
conditions  and  circumstances,  that  it  may 
or  may  not  constitute  a  nuisance  in  fact,  the 
question  should  be  submitted  to  the  Jury  for 
determination  under  proper  instructions  by 
the  court  Spelr  v.  Brooklyn,  139  N.  Y.  6, 
34  N.  E.  727,  21  L.  R.  A.  641,  36  Am.  St 
Rep.  664;  Landau  v.  City  of  New  York,  180 
N.  Y.  48,  72  N.  B.  631,  105  Am.  St  Rep.  709; 
Johnson  v.  City  of  New  York,  186  N.  Y.  139, 
78  N.  B.  715,  116  Am.  St  Rep.  545. 

Tbe  cases  last  cited  are  directly  in  point 
and  fumlBb  express  authority  for  our  deci- 
sion in  this  case.  In  the  first  case  tbe  city 
of  Brooklyn  was  held  liable  for  an  injury  to 
a  spectator  caused  by  a  display  of  fireworks 
which  the  dty  had  authorized  to  be  held  in 
its  streets.  In  the  second  case  the  plaintiff 
was  injured  by  a  display  of  fireworks  in  the 
streets  of  the  city  held  for  the  purpose  of 
celebrating  a  political  victory  under  permis- 
sion from  tbe  city  authorities.  A  nonsuit 
was  granted  by  the  trial  court,  and  the  case 
was  reversed  on  appeal;  the  court  holding 
that  the  case  should  have  been  submitted  to 
the  Jury. 

We  are  not  to  be  understood  as  holding 
that  a  city  can  be  held  liable  for  every  in- 
Jury  which  results  from  a  use  of  the  streets 
which  such  city  has  authorized.  Before  the 
city  can  be  held  liable,  it  must  appear  that 
the  act  to  be  done  under  tbe  authority  of  the 
city,  or  the  use  to  which  the  street  was  to 
be  subjected  under  such  authority,  was  In- 
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herently  dangerons,  or  {hat  the  condition  of 
the  street  created  thereby  was  dangerous  in 
itself,  under  the  conditions  and  circumstanc- 
es  of  the  case.  If  the  act  authorized  is  of  a 
character  that  is  necesBarily  or  usually  safe 
where  proper  care  is  used,  and  which'  can 
become  dangerous  only  by  a  failure  of  the 
persons  in  charge  to  use  ordinary  precau- 
tions, the  city  cannot  be  held  responsible  for 
the  negligence  of  the  persons  In  charge  in 
failing  to  use  such  precautions;  but.  If  the 
act  whid)  the  dty  authorizes  to  be  done  in 
its  street,  or  the  use  to  which  it  is  subject- 
ed under  such  authority,  Is  of  such  a  char- 
acter as  to  be  necessarily  or  usually  dan- 
gerous, and  which  can  l>e  made  ordinarily 
safe  only  by  the  use  of  certain  precautions, 
the  city  owes  the  duty  to  see  that  such  pre- 
cautions are  used.  Norwalk  Gaslight  Co.  v. 
Norwalk,  63  Conn.  495,  28  AtL  82;  Bailey  t. 
Troy,  57  Vt  252,  52  Am.  Rep.  129;  Bower 
V.  Peate  (1876)  L.  R.  1  Q.  B.  Dlv.  821; 
Thompson  v.  Lowell,  Ia  &  H.  R.  Co.,  170 
Masa  577,  49  N.  B.  918,  40  L.  R.  A.  346,  64 
Am.  St  Rep.  328. 

The  cases  cited  as  to  the  last  proposition 
apply  the  rule  therein  stated  so  as  to  hold  a 
person  liable  for  the  acts  of  an  Independent 
contractor,  where  the  woiit  to  be  done  under 
the  contract  was  of  such  a  character  as  to 
be  Intrinsically  dangerous  unless  precautions 
were  exercised  to  make  It  safe.  We  can  see 
no  reason  why  the  same  rule  should  not  ap- 
ply as  against  a  city  which  has,  by  contract 
or  license,  authorized  an  act  to  be  done  in 
Its  streets  which  Is  Inherently  dangerous. 
City  of  Indianapolis  ▼.  Huffer,  80  Ind.  285; 
Elliott,  Roads  &  Streets,  {  634. 

As  an  illustration,  we  may  assume  that 
a  dty  for  a  consideration  has  granted  a 
license  to  the  owner  of  an  automobile  an- 
tborlzing  him  to  operate  it  in  the  streets  of 
the  dty.  It  would  scarcely  be  contended 
that  the  dty  would  be  liable  to  a  person  in- 
jured on  the  streets  by  reason  of  the  negli- 
gent operation  of  such  automobile.  The  rea- 
sons are  manifest  In  the  first  place,  the 
use  as  authorized  and  licensed  is  one  of  the 
recognized  modes  of  travel  and  is  in  no  way 
foreign  to  the  purposes  for  which  the  street 
is  intended;  and,  in  the  second  place,  the 
use  authorized  Is  one  which  is  ordinarily  safe 
where  proper  care  is  used,  and  becomes  dan- 
gerous only  by  a  failure  to  use  proper  pre- 
cautions. If,  however,  the  city  of  Indianap- 
olis should  grant  permission  to  an  automo- 
bile club  to  hold  races  on  Washington  street 
in  said  dty,  it  could  hardly  be  claimed  that 
such  races,  if  held,  did  not  constitute  a  nui- 
sance.   Johnson  v.  City  of  New  York,  supra. 

The  facts  in  this  case  show  that  a  display 
of  fireworks  was  made  from  a  platform  plac- 
ed on  a  wagon  near  the  corner  of  the  public 
square  In  the  city  of  Bloomington;  that  this 
was  in  the  heart  of  the  city;  that  a  large 
crowd  of  i)eople  had  assembled  to  see  the 
display;  that  Roman  candles  and  skyrockets, 
heavily  charged,  were  used  In  making  sucbj 


display;  and  that  the  penfon  la  charge  had 
never  had  any  experience  In  handling  fire- 
works of  this  character.  The  discharge  of 
fireworks  of  this  kind  in  a  large  crowd  of 
people  is  dangerous  unless  precautions  are 
used,  and  the  exercise  of  such  precautions 
Is  the  only  thing  that  can  make  it  reasonably 
safe.  The  question  as  to  whether  or  not  the 
fireworlus  as  authorized  and  conducted  con- 
stituted a  nuisance  for  which  the  city  was 
liable  should  have  been  submitted  to  tlie 
Jury.  As  was  said  In  Landau  t.  City  of 
New  York,  supra:  "Fireworks  exhibited  on 
an  extensive  scale  In  a  large  thoroughfare, 
in  the  midst  of  a  large  city,  where  a  vast 
multitude  of  people  is  assembled.  If  not  a 
nuisance  as  a  matter  of  law,  may  properly 
be  found  such  as  a  matter  of  fact  This  was 
so  adjudged  in  the  Speir  Case,  which  is  con- 
trolling in  principle.  While  such  displays 
are  sometimes  tolerated,  they  are  not  au- 
thorized, and  whoever  is  responsible  for  them 
must  run  the  risk  of  llablllly  for  the  conse- 
quences, so  far  as  tbey  result  In  Injury  to 
person  or  property." 

[2]  It  appears  from  the  evidence  in  this 
case  that  appellant  was  not  using  the  street 
for  travel  at  the  time  of  her  injury,  but  that 
she  bad  come  to  the  place  solely  for  the  pur- 
pose of  watching  the  fireworks.  Under  sudi 
circumstances.  It  Is  insisted  that  she  assum- 
ed the  risk  of  Injury  and  cannot  recover  for 
that  reason,  and  the  case  of  Scanlon  v.  Wed- 
ger,  156  Mass.  462,  31  N.  E.  642,  16  L.  R.  A. 
396,  Is  cited  as  sustaining  this  proposition. 
The  case  cited  fully  sustains  the  proposition; 
but  Its  weight  as  an  authority  is  consida- 
ably  weakened  by  a  dissenting  opinion  by 
Morton,  J. 

The  contrary  doctrine  Is  announced  In  Ver- 
mont where  it  Is  dedded  that  the  presence 
of  a  person  on  a  public  street  in  a  crowd  of 
people  who  have  been  invited  there  by  an 
exhibition  of  fireworks  did  not  constitute 
contributory  negligence;  Bradley  v.  An- 
drews, 51  Vt  530. 

The  Supreme  Court  of  Missouri  has  also 
dedded  that  a  person  is  not  guilty  of  contrib- 
utory negligence  by  attending  a  display  of 
fireworks.  Dowell  v.  Guthrie,  99  Mo.  663, 
12  S.  W.  900,  17  Am.  St  Rep.  598. 

In  the  case  of  Johnson  v.  City  of  New 
York,  supra,  it  was  held  that  a  person  who 
was  injured  while  attending  an  automobile 
race  held  in  the  streets  of  the  city  was  not 
as  a  matter  of  law,  guilty  of  contributory 
negligence,  but  that  the  question  of  bis  con- 
tributory negligence  was  one  of  fact  for  the 
Jury. 

We  cannot  say  from  the  facts  in  this  case 
that  appellant  was  guilty  of  contributory 
negligence  as  a  matter  of  law.  It  appears 
that  she  was  a  girl  of  tender  years,  and 
she  may  not  have  known  or  fully  appreciat- 
ed the  danger  she  was  encountering.  She 
may  have  had  no  knowledge  of  the  danger- 
ous character  of  the  fireworks  which  were 
being  used  or  of  the  inexperience  of  the  per- 
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800  In  cSiarge.  We  hare  often  held  that, 
where  the  undisputed  facts  bearing  upon  the 
question  of  contributory  negligence  are  of 
each  a  character  that  Impartial  men  may 
differ  aa  to  the  Inference  to  be  drawn  there- 
from, the  qnestlon  should  be  submitted  to  the 
Jury.  Bush  v.  Coal  Bluft  Mining  Co.,  131 
Ind.  136,  30  N.  B.  904;  aeveland,  etc.,  R. 
Co.  y.  Harrington,  131  Ind.  426,  SO  N.  B.  37. 

The  motion  for  a  new  trial  should  have 
been  sustained. 

The  Judgment  is  therefore  reversed,  with 
directions  to  sustain  the  motion  for  a  new 
trial,  and  for  other  proceedings  not  Incon- 
alatent  with  this  opinion. 


(84  Oblo  St  21) 
S.  WEISBEBGHR  CO.  t.  BABBERTON 

SAVINGS  BANK  CO. 
(Supreme  Court  of  Ohio.    March  28,  1911.) 

(ByHahiU  hv  t1>«  Court.) 
Barks  ahd  Bahkino  (|  148*)— Payment  of 
Check— FoBOKD    Iri>ob8eiiknt8— Ijabiutt 
or  Dbawkk  Bank. 

W.,  being  indebted  to  R.,  whose  place  of 
boslneBS  W.  knew  to  be  48  Walker  street.  New 
York  Oit7,  drew  a  check  on  his  local  bank  of  de- 
posit in  favor  of  B.  for  the  amount  of  the  debt, 
without  designating  therein  his  place  of  business, 
and  incloaea  the  check  with  a  letter  in  an  en- 
velope which  he  through  mistake  addressed  to 
R.,  48  Walker  street.  Cleveland,  Ohio,  and  caus- 
ed the  envelope  and  contents  so  addressed  to  be 
mailed  in  the  usual  way,  and  it  arrived  in  Cleve- 
land in  due  course  of  mall,  where  the  letter  car- 
rier fonnd  no  one  of  that  name  on  Walker  street 
of  that  city,  but  found  a  man  whose  name  was 
R,  on  Henry  street  and  to  whom  the  carrier  de- 
livered the  letter.  He  opened  it  and  took  pos- 
session of  the  che«^,  and  by  indorsing  the  name 
R.  on  the  back  thereof  obtained  the  cash  from 
an  acquaintence,  who  indorsed  and  deposited 
•aid  check  in  his  bank  of  deposit  in  Cleveland. 
The  latter  bank  indorsed  it  over  to  another  bank 
in  the  same  city,  guaranteeing  prior  indorse- 
ments, and  this  bank  indorsed  it  payable  to  any 
bank  or  bearer,  guaranteeing  all  prior  indorse- 
ments, and  in  this  condition  it  was  presented  to 
the  drawee  bank,  and  by  it  paid  and  charzed  to 
W.'s  account,  it  having  no  knowledge  of  said 
mistake  in  addressing  the  letter.  W.  afterwards 
discharged  his  debt  to  the  New  York  creditor  by 
other  means,  and  brings  suit  against  the  drawee 
bank  to  recover  the  amount  of  the  check  so 
charged  to  his  account 

Eeli,  the  drawer  of  the  check  was  first  in 
fault,  and  as  his  negligence  contributed  directly 
to  its  wTODcf ul  and  fraudulent  appropriation,  he 
is  not  entitled  to  recover. 

[Bd.  Note.— For  other  cases,  see  Banks  and 
Banking,  Gent  IMg.  {  442 ;  Dec.  Dig.  |  148.*] 

Error  to  Circuit  Court,  Summit  County. 

Action  by  the  S.  Welsberger  Company 
agalnet  the  Barberton  Savings  Bank  Com- 
panj.  Judgment  for  defendant  was  afBrm- 
ed  by  the  circuit  court,  and  plaintiff  bringa 
error.    Affirmed. 

The  parties  to  this  case  are  corporationa 
doing  business  in  the  village  of  Barberton, 
Summit  county,  Ohio;  the  plaintiff  in  error 
being  engaged  In  mercantile  business,  and 
tbe  defendant  in  error  engaged  in  a  general 


banking  bnsiness.  The  former  brought  salt 
against  the  latter,  and  for  cause  of  action 
alleged  In  substance:  That  on  or  about 
January  13,  1906,  and  prior  thereto,  it  had 
deposited  with  the  said  bank  an  amount  of 
money  in  excess  of  $122.13,  which  sum  was 
on  deposit  on  said  day  subject  to  Qheck  in 
excess  of  any  liability  or  claim  against  the 
same.  That  on  that  day  the  plaintiff  drew 
a  check  upon  the  bank  for  the  sum  of  $122.- 
13,  payable  to  Max  Roth  of  New  York  City. 
That  said  check  so  drawn  was  fraudulently 
Indorsed  In  blank  by  a  person  purporting  to 
be  Max  Roth  of  Cleveland,  Ohio,  and  that 
said  check  so  fraudulently  indorsed  was  de- 
livered to  one  B.  Schoenfeld,  and  by  him  in- 
dorsed in  blank  and  deposited  with  the 
Cleveland  Trust  Company,  of  Cleveland, 
Ohio,  and  by  the  latter  said  check  was  in- 
dorsed with  the  following  indorsements; 
"Pay  to  the  Union  National  Bank  of  Cleve- 
land, or  order;  prior  Indorsements  guaran- 
teed. The  Cleveland  Trust  Go.,  Perry  Office, 
C.  O.  Patch,  Secy.-Treas."  The  said  chedc 
was  further  indorsed  by  the  Union  National 
Bank  of  Cleveland,  as  follows:  "Pay  to  the 
order  of  any  bank  or  bearer;  all  prior  in- 
dorsements guaranteed.  Jan.  10,  1906.  Un- 
ion National  Bank,  Cleveland,  Ohio,  B.  R. 
Fancher,  Cashier."  It  Is  alleged  that  said 
check,  with  the  forged  indorsement  thereon 
of  Max  Roth,  and  with  the  other  indorsa- 
ments  thereon  as  stated,  was  wrongfully  ac- 
cepted and  paid  by  the  defendant  bank,  at 
Barberton,  on  or  about  the  23d  day  of  Janu- 
ary, 1906,  and  afterwards  was  wrongfully  and 
without  authority  from  the  plaintiff  charged 
against  its  account  with  said  defendant  bank. 
It  is  alleged  that  whm  plaintiff  discovered 
the  forged  indorsement  and  the  wrongful 
payment  aforesaid,  and  on  or  about  Febru- 
ary 7,  1906,  plaintiff  demanded  that  defend- 
ant correct  said  account,  and  not  charge  said 
check  against  its  account,  which  defendant 
refused  to  do,  and  refused  to  pay  the  plain- 
tiff the  amount  of  the  check  so  wrongfully 
paid,  and  it  prays  Judgment  for  the  amount. 
The  answer  admits  most  of  the  allegations 
made  in  the  petition,  but  denies  that  said 
check  was  made  payable  to  Max  Both,  of 
New  York  City.  The  answer  avers  that  said 
check  was  Indorsed  by  Max  Both,  and  by  the 
said  Max  Both  delivered  to  one  B.  Schoen- 
feld, and  by  him  was  indorsed  in  blank  and 
deposited  with  the  Cleveland  Ttust  Com- 
pany, of  Cleveland,  Ohio,  and  that  this  trust 
company  indorsed  the  check  to  Union  Na- 
tional Bank  of  Cleveland,  or  order,  and  it  in- 
dorsed the  same  payable  to  the  order  of  any 
bank  or  bearer,  on  the  day  and  in  the  form 
alleged  in  the  petition.  The  Union  National 
Bank  pr^ented  the  check  so  indorsed  to  the 
defendant  bank,  at  Barberton,  for  payment, 
and  it  paid  the  same  and  charged  it  to 
plaintiirs  account     The  defendant  further 
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alleges  that  said  check  was  paid  to  Max 
Roth,  of  Cleveland,  Ohio,  without  any  Infor- 
mation or  knowledge  to  show  that  It  was 
paid  to  any  one  else,  and  that.  If  said  plain- 
tiff has  been  damaged.  It  occurred  by  reason 
of  Its  own  negligence  In  misdirecting  said 
check  and  mailing  the  same  to  Max  Roth,  at 
Cleveland,  Ohio,  instead  of  Max  Roth,  of 
New  York  City.  It  Is  then  averred  that 
plaintiff  did  not  act  promptly  when  It  dis- 
covered Its  ihlstalce  and  Inform  defendant  In 
time  to  protect  itself  against  any  fraud  com- 
mitted. 

The  new  matter  of  the  answer  Is  denied 
by  reply.  The  parties  waived  a  Jury  and 
submitted  the  case  on  the  facts  to  the  court, 
who  found  for  the  defendant.  A  Judgment 
on  the  finding  was  affirmed  by  the  circuit 
court.  Error  Is  prosecuted  here  to  reverse 
both  Judgments. 

Musser,  Klmber  &  Huffman,  for  plaintiff 
in  error.  J  A.  Kohler,  Arthur  S.  MotUnger, 
and  Charles  E.  Smoyer,  for  defendant  la  er- 
ror. 

PRICE,  J.  (after  stating  the  facts  as 
above).  At  the  trial  In  the  court  of  common 
pleas,  some  of  the  facts  were  agreed  upon, 
and  they  show  that,  at  the  date  of  the  check 
mentioned  In  the  petition,  the  pla'lntlff  In  er- 
ror was  Indebted  to  one  Max  Roth,  of  New 
York  City,  In  the  sum  of  $122.13,  and  that 
his  place  of  business  at  that  time  was  No. 
48  Walker  street  of  that  city.  To  pay  the 
above  indebtedness,  the  plaintiff  In  error,  on 
the  13th  day  of  January,  1906,  drew  its 
check  for  said  amount,  on  the  defendant  in 
error,  in  favor  of  and  payable  to  Max  Roth, 
In  the  following  words :  "Barberton,  O.,  1 — 
13.  1906.  Pay  to  the  order  of  Max  Roth 
($122.13/100)  one  hundred  twenty-two  13/ioo 
dollars.  The  S.  Welsberger  Co.  To  the  Bar- 
berton Savings  Rank,  Barberton,  Ohio."  This 
check,  with  a  letter  signed  by  the  firm,  was 
placed  in  an  envelope,  which  was  addressed 
to  Max  Roth,  48  Walker  street;  Cleveland, 
Ohio,  Instead  of  Max  Roth,  48  Walker  street, 
New  York  City.  The  letter,  so  addressed  and 
containing  the  check,  shortly  after  it  bad 
been  mailed  to  Cleveland,  was  delivered  by 
the  post  office  authorities  to  one  claiming  to 
be  Max  Roth,  who  lived  or  roomed  on  Hen- 
ry street  In  the  dfy  of  Cleveland.  It  ap- 
pears that  his  name  was  Max  Roth,  but 
not  the  Max  Roth  to  whom  plaintiff  was  In- 
debted, and  whose  place  of  business  was  48 
Walker  street.  New  York  City.  The  (31eve- 
land  Max  Roth,  to  whom  the  letter  contain- 
ing the  check  was  delivered,  took  the  check 
to  a  saloon  keeper  In  Cleveland,  with  whom 
he  was  acquainted,  and  after  Indorsing  his 
name,  Max  Roth,  on  the  back  of  the  check, 
received  the  cash  for  the  same  from  the  sa- 
loon keeper,  whose  name  is  B.  Schoenfeld. 
The  latter  Indorsed  and  delivered  It  to  the 
Cleveland  Trust  Company,  which  later  in- 
dorsed and  deposited  It  with  the  Union  Na- 


tional Bank  of  that  dty,  by  which  fbe  check 
was  presented  to  'defendant  bank  for  pay- 
ment, and  it  was  paid  and  charged  to  the 
account  of  plaintiff.  It  never  reached  the 
Max  Roth  of  New  York  for  whom  it  was  In- 
tended, and  plaintiff,  afterwards  and  by 
means  of  another  check,  discharged  its  in- 
debtedness to  the  New  York  creditor.  As 
between  the  parties  hereto,  who  should  bear 
the  loss  sustained? 

It  is  not  necessary  that  we  consider  the 
many  authorities  presented  by  the  plaintiff 
in  error  cohcernlng  the  liability  of  a  bank 
to  one  of  its  depositors  for  paying  a  forged 
check,  nor  to  discuss  the  general  rule  that 
such  bank  Is  bound  to  know  the  signature 
of  Its  depositor.  Those  authorities  may  be 
regarded  as  sound  on  the  facts  of  each  case 
there  found,  and  still  the  Judgment  of  the 
lower  court  be  free  from  error.  There  is 
one  view  of  this  case  sufficiently  dear  to  sus- 
tain the  Judgment,  without  conflict  with  any 
autlKMrlty  cited  in  the  brief  or  oral  argument. 
It  stands  out  boldly  In  the  plaintiff's  case- 
in its  petition  and  in  its  evidence — that  it 
was  first  at  fault,  if  not  first  and  solely  neg- 
ligent. It  was  a  business  concern,  keeping 
an  account  with  the  defendant  bank.  It 
knew  that  its  creditor.  Max  Roth,  resided 
in  New  York  City,  doing  business  at  48 
Walker  street,  and,  desiring  to  pay  its  debt 
to  him,  drew  the  check  payable  to  him,  not 
designating  therein  either  the  place  of  resi- 
dence or  business,  and  thoughtlessly  or  neg- 
ligently Inclosed  It  with  a  letter  in  an  en- 
velope which  it  addressed  to  Max  Roth,  48 
Walker  street,  Cleveland,  Ohio,  and,  so  ad- 
dressed, the  plaintiff  caused  it  to  be  mailed. 
Bearing  that  address,  the  letter  could  not 
properly  go  to  New  York  City,  but  could  and 
properly  did  go  to  the  city  of  Cleveland. 
Perhaps  there  is  no  Walker  street  in  Cleve- 
land; but  the  postal  service,  after  diligent 
effort,  found  a  Max  Roth,  or  a  man  who 
claimed  to  be  of  that  name,  and  the  letter 
containing  the  check  was  delivered  to  him. 
Up  to  this  point  of  time,  no  one  connected 
with  the  check  was  negligent,  except  the. 
plaintiff,  unless  it  be  the  letter  carrier  who 
delivered  the  letter.  The  act  of  the  Max 
Roth  of  Cleveland,  who  received  the  letter, 
was  criminal,  and  he  forged  the  name  of  the 
real  party  for  whom  the  check  was  Intended 
by  Indorsing  his  name  thereon. 

The  carelessness  of  the  plaintiff  put  it 
within  the  power  of  the  Cleveland  man  to 
perpetrate  a  fraud  and  obtain  the  proceeds 
of  the  check,  which  he  did  at  the  hands  of 
Schoenfeld,  his  acquaintance.  Then  It  took 
the  customary  course  on  Its  way  to  the  bank 
of  defendant  upon  which  it  was  drawn. 
Schoenfeld,  believing  the  indorsement  of  the 
Cleveland  acquaintance  legitimate,  deposited 
the  check  in  his  bank  of  deposit,  having  In- 
dorsed his  name  on  the  back  thereof.  This 
bank  Indorsed  and  transferred  it  to  the  Union 
National  Bank,  guaranteeing  prior  Indorse- 
ments; and  it  in  turn  indorsed  it  payable  to 
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any  bank  or  bearer,  guaranteeing  all  prior  In- 
dorsements. These  were  Cleveland  banks, 
whlcb  made  the  indorsements  and  transfers; 
but  it  Is  not  alleged  In  the  petition  that  the 
defendant  bank  had  any  information  or 
knowledge  as  to  the  residence  or  place  of 
business  of  Max  Roth,  the  plaintiff's  creditor, 
and  therefore  the  location  of  these  indorsing 
banks  was  not  calculated  to  put  the  defend- 
ant on  inquiry  or  excite  its  suspicion.  They 
had  seyerally  guaranteed  prior  indorsements. 
It  was  not  practicable  for  the  defendant  to 
Interview  Max  Roth,  to  ascertain  whether  he 
was  the  lawful  holder  of  the  check.  While  It 
is  true  that  a  forged  Indorsement  transfers 
no  title  to  the  check,  we  cannot  avoid  a  com- 
parison of  the  negligent  conduct  of  the  plain- 
tiff with  the  apparent  good  faith  of  the  de- 
fendant, acting  as  it  did  under  the  circum- 
stances narrated.  The  misdirected  letter  was 
the  source  of  possibilities  that  became  reali- 
ties in  this  case.  In  other  words,  the  pla.ln- 
tlff  was  first  at  fault,  and  its  mistake  made 
possible  what  in  fact  has  transpired.  If  we 
admit,  as  we  do,  the  ordfhary  rule  that  a 
bank  is  bound  to  know  the  signature  of  its 
depositor,  it  la  a  rule  to  protect  the  rights  of 
the  depositor.  But  where  his  carelessness 
has  contributed  directly  to  the  deception  of 
the  bank,  he  may  not  be  in  position  to  en- 
force such  general  rul& 

In  the  case  at  bar,  it  appears  that  neither 
the  depositor  nor  the  bank  intended  to  com- 
mit any  wrong,  and  we  may  apply  a  rule  the 
8ubstan<!e  of  which  Is  that,  where  oi^e  of  two 
innocent  parties  must  suffer  because  of  a 
fraud  or  forgery,  justice  Imposes  the  burden 
upon  him  who  is  first  at  fault  and  put  In  oper- 
ation the  power  which  resulted  in  the  fraud 
or  forgery.  We  decide  this  case  on  Its  own 
peculiar  facts,  and  make  no  search  for  or 
examination  of  reported  cases,  -and  affirm  the 
jndgmoit  of  the  lower  court. 

Judgment  affirmed. 

8PBAR,  C  J.,  and  DAVIS,  SHATJCK, 
JOHNSON,  and  DONAHUE,  JJ.,  concur. 


(84  Oh.  St.  63) 

STATE  T.  SAPPIENZA 
(Supreme  Court  of  Ohio.     March  28,  1911.) 

(ByUahua  by  the  Court.) 

Cbimikai.  Law  (|  330*)— Burden  of  Proof. 

Where,  in  the  trial  of  an  indictment  for 
robbery,  it  is  proved  beyond  a  reasonable  doubt 
that  the  .defendant  was  present  at  the  time  and 
place  of  the  crime  and  participated  in  the  acts 
which  constitute  the  robbery,  and  the  defend- 
ant for  his  defense  interposes  a  plea  of  duress, 
the  burden  is  not  on  the  state  to  disprove  such 
plea,  but  is  on  the  defendant  to  maintain  his 
plea  by  a  preponderance  of  the  evidence. 

[Ed.    Note.— For    other   cases,    see    Criminal 
Law.  Cent  'Dig.  S  721 ;    Dec.  Dig.  i  330.*] 


Error  to  Orcnlt  Onrt,  Cuyahoga  County. 

Grasuldo  Sappienza  was  convicted  of  rob- 
bery. In  common  pleas  the  conviction  was 
reversed  in  the  circuit  court,  and  the  State 
brings  error.    Reversed. 

At  the  April  term,  1910,  of  the  court  of 
common  pleas  of  Cuyahoga,  the  defendant  in 
error,  Grasuldo  Sappienza,  with  four  others, 
was  indicted  for  the  crime  of  robbery.  A 
plea  of  not  guilty  having  been  entered  by  the 
defendant,  he  was  put  upon  trial  June  27, 
1910,  and  convicted  of  robbery  as  charged  In 
the  Indictment.  Motion  for  new  trial  having 
been  overruled,  the  defendant  was  sentenced 
to  the  penitentiary  for  15  years,  and  ordered 
to  pay  the  costs.  On  error  to  the  circuit 
court,  the  Judgment  of  the  common  pleas 
was  reversed  for  error  In  the  charge  of  the 
court  to  the  Jury,  and  the  cause  ordered  re- 
manded to  the  court  of  common  pleas  for  a. 
new  trlaL  The  state,  availing  Itself  of  sec- 
tion 137S4  of  the  General  Code,  authorizing 
such  proceedings,  brings  error  In  this  court 
seeking  a  reversal  of  the  Judgment  of  the 
circuit  court  and  an  affirmance  of  the  Judg- 
ment of  the  common  pleas.  Further  facts 
-essential  to  an  understanding  of  the  point 
decided  will  be  found  in  the  opinion. 

John  A.  Cllne,  Pros.  Atty.,  and  Charles  H. 
Olds,  Asst  Pros.  Atty.,  for  the  State.  B.  D. 
Nicola,  for  defendant  In  error. 

8PEAR,  €.  J.  Salient  fa^ts  appearing 
with  respect  to  the  robbery  are  that  on  June 
15,  1910,  the  defendant  with  four  other  men 
went  out  a  few  miles  from  Cleveland  and 
lay  In  wait  for  the  paymaster  of  the  Cleve- 
land Trinidad  Paving  Company,  who  was  ex- 
pected to  pass  with  the  pay  roll  and  money 
for  the  men.  That  person  was  Joined  by  the 
foreman,  and  they  started  to  travel  to  the 
place  of  work,  when  five  men,  all  armed  with 
large  caliber  revolvers,  suddenly  leaped  from 
the  bushes  at  a  lonely  spot,  and  conducted 
the  paymaster  and  foreman  into  a  near 
woods,  bound,  and  blindfolded  them,,  and 
took  from  them  $1,192  in  money,  and  made 
way  with  it.  One  Consolo  was  captured. 
The  defendant  on  information  obtained  from 
Consolo  was  arrested  a  day  or  two  later. 
The  evidence  of  the  state  at  the  trial  showed 
that  Sappienza  and  others  associated  with 
him  had  planned  the  robbery  some  days  be- 
fore its  commission.  The  defendant  set  up 
as  a  defense  at  the  trial  that,  although  pres- 
ent, be  did  not  want  to  commit  the  robbery; 
and  testified  that  his  life  was  threatened, 
and  that  the  only  reason  he  went  with  them 
was  through  fear  of  his  life.  Two  others 
who  bad  been  apprehended  testified  in  cor- 
roboration. The  defendant's  counsel  pre- 
sented to  the  court  several  requests  to  charge, 
all  bearing  upon  the  effect  in  law  of  the  de- 
fense, as  to  the  burden  of  proof  regarding 
the  plea  of  duress.  The  court  declined  to 
give  them,  but  did  .charge  the  Jury   upon 
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that  branch  of  the  case  as  follows:  "The  de- 
fendant in  this  case  makes  the  defense  that 
he  withdrew  In  the  first  Instance  from  the 
conspiracy  or  common  design  to  perpetrate 
this  robbery;  but  that  he  was  coerced  and 
acted  under  duress.  On  this  subject  I  say  to 
you  that  this  is  the  defense  made  by  the  de- 
fendant and  the  burden  of  proof  Is  upon  him. 
It  is  not  necessary,  gentlemen  of  the  Jury,  so 
far  as  this  defense  is  concerned,  that  it 
should  be  proren  beyond  a  reasonable  doubt. 
It  is  sufficient  In  law  If  it  should  be  shown 
by  the  preponderance  of  proof.  By  prepon- 
derance I  do  not  mean  that  more  witnesses 
should  testify  on  one  side  or  the  other;  but 
if  yon  believe  from  the  whole  testimony  that 
the  preponderance  of  proof  Is  with  the  de- 
fendant, with  reference  to  the  question  of 
defense  I  have  spoken  about,  then  you  may 
say  that  he  has  maintained  that  Issue.  On 
that  subject  I  say  to  you  this,  it  is  the  law 
that  If  a  man  has  determined  to  commit  a 
crime,  and  is  engaged  in  carrying  out  his 
purpose,  he  has  a  right  at  any  time  before 
the  consummation  of  the  oftense  to  with- 
draw. He  may  repent  of  his  purpose  snd 
desist,  and,  if  he  does  and  stops  short  of  the 
final  act  that  completes  the  crime,  he  is 
guilty  of  no  crime.  In  this  case,  though  the 
defendant  set  out  or  Joined  with  others  to 
commit  the  crime  charged  in  the  indictment, 
yet,  if  In  good  faith  he  withdrew  from  the 
purpose,  and  participated,  to  the  extent  that 
he  did  participate,  because  he  was  under 
duress  and  coercion  because  he  was  in  fear 
of  his  life,  then  he  would  not  be  guilty  and 
your  verdict  should  be  for  the  defendant" 

It  is  not  deemed  necessary  to  specially  no- 
tice the  requests  to  charge.  The  charge  as 
given  presents  the  real  question  to  contro- 
versy, and.  If  correct,  the  special  instruc- 
tions asked  would  at  least  have  been  mis- 
leading. It  seems  to  be  conceded  that  the 
charge  was  a  correct  presentation  of  the  law 
bearing  on  the  case,  other  than  on  the  cpies- 
tlon  of  duress,  including  a  proper  rule  as  to 
the  element  of  reasonable  doubt  generally, 
leaving  the  real  error  insisted  upon  the  in- 
struction regarding  the  burden  of  proof  as  to 
duress.  The  question,  therefore,  is  whether 
or  not  the  plea  of  duress  is  an  affirmative 
defense,  which  Imposes  upon  the  defendant 
the  burden  of  establishing  it  by  a  preponder- 
ance of  the  evidence.  It  was  the  opinion  of 
the  trial  court  that  it  is  such  affirmative  de- 
fense; but  the  circuit  court  held  otherwise, 
and  hence  the  Judgment  of  reversal  by  that 
court,  which  was  only  on  the  ground  of  error 
in  the  charge  in  that  respect 

This  court  is  of  opinion  that  the  charge  of 
the  common  pleas  is  supported  by  reason  as 
well  as  authority,  and  embodies  the  proper 
nde  of  law  with  respect  to  duress.  The  pro- 
vision of  statute  under  which  the  indictment 
was  found  (section  12,432,  General  Code)  is 
as  follows:  "Whoever,  by  force  or  violence, 
or  by  patting  in  fear,  steals  and  takes  from 
the  person  of  another  anything  of  value  is 
guilty  of  robbery,  and  shall  be  Imprisoned 


in  the  penltenttary  not  less  than  one  year 
nor  more  than  fifteen  years."  Upon  making 
proof,  therefore,  beyond  reasonable  doubt, 
that  the  defendant  with  others,  by  force  or 
violence,  or  by  putting  in  fear,  had  stolen 
and  taken  from  the  person  of  the  individuals 
named  in  the  indictment  against  their  will, 
something  of  value,  the  state  had  made  its 
case  one  Justifying  a  verdict  of  guilty,  unless 
the  defendant  on  his  part  produced  evidence 
which  exculpated  him.  The  state  did  not 
need  to  go  Into  the  question  of  intent  on  the 
part  of  the  robbers  because  of  the  universal 
rule,  as  a  presumption  of  fact  that  the  nat- 
ural and  probable  consequences  of  every  act 
deliberately  done  were  Intended  by  the  per- 
son who  did  them.  It  Is  not  denied  that  the 
defendant  participated  In  the  acts  which  con- 
stituted the  robbery,  nor  is  It  seriously  claim- 
ed, at  least  it  cannot  be  reasonably  claimed, 
that  he  did  not  intend  to  aid  in  doing  the 
very  acts  which  constituted  the  robbery,  the 
fun  force  of  the  exculpatory  claim  being  that 
his  Intent  was  controlled  by  an  outside 
force;  ,that  is,  duress.  In  the  nature  of 
things  this  was  an  affirmative  defense,  one 
which  it  was  incumbent  on  the  defendant  to 
make  out  by  a  preponderance  of  the  evi- 
dence. This  was  so  because  the  principle 
that  the  burden  of  proof  is  on  the  state  in 
criminal  cases  has  reference  to  the  establish- 
ment of  the  corpus  delicti,  and  the  defend- 
ant's complicity;  but  when  the  defendant 
relies  upon  distinct  substantive  matter  for 
exemption  or  immunity,  the  burden  of  prov- 
ing such*  matter  is  on  the  defendant  EUls 
T.  State,  80  Tex.  App.  601,  18  S.  W.  139. 
This  rule  Is  also  Involved  in  State  v.  Arnold, 
35  N.  C.  184,  that,  when  the  defense  on  an 
Indictment  for  murder  Is  that  the  prisoner 
was  under  the  age  of  presumed  capacity, 
the  onus  of  proof  lies  upon  the  prisoner.  A. 
like  principle  is  involved  in  the  ruling  In 
Commonwealth  v.  Zelt  138  Pa.  615,  21  AtL 
7,  11  L.  R.  A.  602,  that  one  charged  with  Il- 
legally selling  liquor  was  acting  as  agent 
for  a  foreign  Importer  is  a  matter  of  de- 
fense to  be  established  by  competent  evi- 
dence sufficient  to  throw  a  reasonable  doubt 
on  the  case  of  the  prosecution.  There  Is  ap- 
plicable, also,  the  more  general  rule,  as  held 
In  State  v.  McGlynn,  34  N.  H.  422,  that 
where  the  subject-matter  of  a  negative  aver- 
ment in  an  indictment  relates  to  the  respond- 
ent personally,  or  lies  peculiarly  within  his 
knowledge,  the  averment  will  be  taken  as 
true  unless  disproved  by  him. 

The  principle  Involved  is  not  different  In 
character  from  that  determined  in  Kelch  ▼. 
State,  56  Ohio  St  146,  45  N.  E.  6,  39  L.  R.  A. 
737,  60  Am.  St  Rep.  680,  and  in  State  v.  Aus- 
tin, 71  Ohio  St  317,  73  N.  B.  218,  104  Am.  St 
Rep.  778.  relating  to  the  defense  of  insanity, 
the  holdings  being  based  on  the  rule,  now 
thoroughly  established  in  this  state,  though 
doubted  in  some  Jurisdictions,  that  as  the 
law  presumes  sanity  to  be  the  normal  condi- 
tion, and  insanity  an  abnormal  condition,  the 
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bnrden  rests  upon  him  who  sets  up  the  de- 
fense to  support  it  by  a  preponderance  of  the 
evidence.  The  same  principle  Is  applied  with 
respect  to  the  defense  of  self-defense,  in  a 
trial  for  murder,  in  SIIvus  y.  State,  22  Ohio 
St.  90,  and  with  even  more  pertinency,  as  we 
think,  in  Weaver  v.  State,  24  Ohio  St.  684, 
■where  the  crime  charged  was  malicions  shoot- 
ing with  Intent  to  kill.  These  cases  embody 
tlie  settled  law  of  the  state  on  the  questions 
Involved,  and  we  perceive  no  reason  to  dis- 
tnrb  them. 

We  thinb  these  authorities  dispose  of  the 
question.  As  remarked  by  White,  J.,  in  the 
SIIvus  Case,  referring  to  the  adoption  of  the 
opposite  rule,  "what  is  recognized  in  the 
books  as  a  defense  would  cease  to  be  such  In 
any  Just  sense,  because  the  burden  would 
be  cast  on  the  state  of  disproving  its  exist- 
ence in  order  to  supitort  the  indictment"  The 
case  at  bar  Is  wholly  dififerent  from  that  of 
an  alibL  That  defense  relates  to  the  claimed 
denial  by  defendant  of  any  participation 
whatever  in  the  acts  which  constituted  the 
crime  charged,  while  in  our  case  the  record 
forecloses  against  defendant  the  facts  of  his 
presaice  and  participation  In  the  acts  which 
constituted  the  crime. 

Attention  is  called  to  Jones  v.  State,  51  Ohio 
St  331,  38  N.  B.  79,  ophiion  by  Bradbury,  J., 
and  it  is  strenuously  insisted  by  counsel  for 
defendant  that  it  rules  the  case  at  bar  against 
the  state.    At  first  blush  it  might  seem  that 
there  Ib  some  ground  for  counsel's  claim,  but 
we  think  a  careful  examination  of  the  case 
dispels   that  impression.     The  accused  was 
charged  with  murder,  and  it  was  esaoitial  to 
a  conviction  that  the  state  prove,,  beyond  a 
reasonable  doubt,  the  intent  to  kill.    The  de- 
fendant requested  a  charge  embodying  the 
proposition  that  the  burden  of  proof  is  not 
on  the  defoidant  that  the  g^un  was  dlschai^ed 
by  accident,  but  the  state  must  establish  be- 
yond a  reasonable  doubt  that  the  defendant 
deliberately  discharged  the  gnn  with  pre- 
meditation and  motive  before  the  Jury  conld 
convict    The  material  element  of  the  ruling 
is  that,  where  the  state  has  shown  that  the 
death  was  the  result  of  design,  the  motion 
of  accident  is  necessarily  excluded.     That 
which  is  designedly  accomplished  cannot  in 
the    very   nature   of  things   be  accidental. 
Therefore,  when  the  plaintiff  in  error  intro- 
daced  evidence  tending  to  prove  tliat  the  gun 
was  accidentally  discharged,  he  was  merely 
controverting  the  truth  of  the  averment  in 
the   indictment  that  it  was  purpose  dis- 
charged. 

To  sum  up  the  case,  it  stands  thus:  The 
record  shows  that  the  robbery  was  com- 
mitted as  charged,  that  the  defendant  partici- 
pated in  it,  and  is  therefore  guilty  as  charged 
and  was  properly  convicted  unless  he  produc- 
ed evidence  which  exculpated  him;  that  Is, 
lie   is  proven  guilty  of  doing  the  act     The 


usual  presumption  follows.  His  plea  Is  not 
that  he  did  not  participate  In  the  robbery, 
did  not  intend  to  do  the  act,  but  that  his  in- 
tent was  controlled  by  an  outside  force,  viz., 
duress.  This  being  an  affirmative  defense, 
the  burden  of  proving  it  was  on  the  defend- 
ant, and  the  trial  court  did  not  err  in  refus- 
ing to  put  that  burden  on  the  state.  This  con- 
clusion requires  a  reversal  of  the  Judgment 
of  the  circuit  court  and  an  affirmance  of  that 
of  the  common  pleasi 
Beversed. 

DAVIS,  SHATJCK,  TRICB,  JOHNSON,  and 
DONAHUE,  JJ.,  concur. 


(84  Oh.  St.  81) 
MILLS-CARIiBlTON  00.  r.  HUBERTT  et  al. 
(Supreme  Court  of  Ohio.    April  18,  1911.) 

(ByUahut  hy  th«  Court.) 

1.  SAIJ»  ({  363*)— CONTBAOT— BVIDKNCK. 

In  harmonizing  apparently  conflicting  claus- 
es of  a  contract,  they  must  be  constmed  so  as  to 
give  effect  to  the  intention  of  the  parties  aa 
gathered  from  the  whole  instrument;  and, 
where  the  object  to  be  accomplished  is  declared 
in  the  instrument,  the  clause  which  contributes 
moat  essentially  to  that  object  will  Control. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1064;  Dec.  Dig.  f  863.*] 

(Additional  Byttaiu*  ty  Bditorial  Btalf.) 

2.  Sales  (|  71*)— Constbdotioh  or  Contbaot 
— "EsxniATB." 

Where  defendant  In  writing  agreed  to  pay 
for  lumber  to  be  furnished  for  a  building  a  cer- 
tain sum  "on  basis  of  your  estimate,"  the  word 
"estimate"  taken  in  its  ordinarv  meaning  ex- 
cludes the  idea  of  an'  exact  detailed  schedule  of 
material,  uot  to  be  increased  or  diminished  as 
the  building  progressed,  but,  on  the  contrary, 
was  an  appiozimate  calculation  of  the  lumber 
required. 

[Ed.  Note.— For  other  oases,  see  Sales,  Dec 
Dig.  I  71.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  2492.-24943 

Error  to  Circuit  Court,  Cuyahoga  County. 

Action  by  the  Mllls-Carleton  Company 
against  George  Huberty  and  others.  Judg- 
ment for  defendants  as  affirmed  by  the  Su- 
preme Court,  and  plaintiff  brings  error.  Be- 
versed. 

The  Mills-Oarleton  Company  brought  suit 
in  the  common  pleas  court  of  Cuyahoga 
county  against  George  Huberty  on  an  ac- 
count for  lumber  and  building  material 
which  it  claimed  to  have  sold  and  delivered 
to  Huberty.  A  second  cause  of  action  Is  con- 
tained in  the  petition,  in  which  plaintiff  set 
up  a  mechanic's  \i«a  on  certain  real  estate 
belonging  to  Huberty  to  secure  the  account 
referred  to.  The  answer  of  defendant  de- 
nies the  averments  of  the  petition,  and  then 
alleges  that  on  August  9,  1905,  "he  entered 
into  a  written  agreement  with  plaiutUF 
whereby  he  guaranteed  the  account  of  H.  Q. 
Schmitt,  who  was  then  under  contract  with 
this  defendant  for  the  erection  of  a  certain 
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building  on  the  premises  described  In  the 
petition,  limiting  bis  guaranty  to  the  amount 
of  $3,844,  which  was  the  original  estimate  for 
the  lumber  and  which  was  all  he  agreed 
to  pay.  Said  defendant  states  that  he  has 
paid  plaintiff  the  aforesaid  sum  of  $3,S14; 
that  he  never  contracted  with  them  for  lum- 
ber other  than  his  agreement  to  guarantee 
the  account  of  said  Schmltt  who  purchased 
said  lumber  and  to  whom  all  of  said  lumber 
was  delivered."  The  cause  was  tried  to  a 
Jury,  and,  at  the  conclusion  of  the  plaintiff's 
evidence,  the  court,  on  motion  of  defendant 
Huberty,  directed  the  jury  to  return  a  verdict 
In  his  favor.  Judgment  on  this  verdict  was 
affirmed  by  the  circuit  court,  and  Oils  pro- 
ceeding is  brought  to  reverse  the  Judgments 
of  the  courts  below.  Other  pertinent  facts 
are  stated  in  the  opinion. 

Treadway  &  Marlatt,  for  plaintiff  in  error. 
Hidy,  Kl^n  A  Harris,  for  defendants  in 
error. 

JOHNSON,  3.  (after  stating  the  facts  as 
above).  The  lumber  furnished  by  the  plain- 
tiff company  was  used  in  the  construction  of 
a  factory  in  Cleveland.  Before  any  of  the 
lumber  was  delivered  there  was  the  follow- 
ing correspondence  between  the  parties: 

"Cleveland,  Ohio,  Aug.  9,  1905.  The  Mllls- 
Gray-Carleton  Co.,  City — Dears  Sirs:  Ton 
can  charge  to  my  account  and  I  will  pay  you 
for  all  lumber  delivered  to  H.  6.  Schmltt  for 
use  in  construction  of  a  building  on  my  lots, 
Belden  Street,  lumber  to  be  delivered  and 
charged  on  basis  your  estimate  of  August 
4th,  No.  134,  amounting  to  $3,844.00,  for 
which  said  Schmltt  has  given  you  an  order 
date  of  August  8th  ult  I  will  pay  yon  on  or 
before  the  lOth  of  each  month,  taking  advan- 
tage of  the  usual  2  per  cent  discount  for 
all  lumber  delivered  and  accepted  the  pre- 
ceding month.  [Signed]  Geo.  Huberty.  Wit- 
ness:   A.  J.  Gregory,  Agt." 

To  this  the  Mills-Carleton  Company,  the 
Mllls-Gray-Carleton  Company,  replied  as 
follows:  "Cleveland,  Ohio,  Aug.  10,  1905. 
Mr.  Geo.  Huberty,  838  St.  aair  St,  City- 
Dear  Sir:  Mr.  Gregory  has  handed  to  us  a 
letter  from  you  authorizing  us  to  charge  to 
your  account  the  lumber  for  your  new  build- 
ing, as  per  our  estimate  of  August  4th, 
$3,844.00,  to  be  used  by  H.  G.  Schmltt  in 
erecting  a  building  on  your  property.  We 
thank  you  for  this  letter  as  it  puts  tbe  mat- 
ter in  a  shape  which  is  very  satisfactory  to 
us.  Tours  truly,  [Signed]  The  MiUs-Gray- 
Carleton  Co.,  by  C.  H.  Carleton,  President" 

The  contention  of  the  plaintiff  Is  that  by 
tbe  contract  thus  made  Huberty  became  lia- 
ble to  pay  plaintiff  for  all  of  the  lumber  fur- 
nished by  it  which  was  used  in  construction 
of  the  building;  while  the  defendant  con- 
tends that  bis  liability  was  conclusively  lim- 
ited to  the  sum  of  $3,844,  and  that  for  any 
other  or  additional  material  plaintiff  would 
bare  to  look  to  the  contractor,  Schmltt 


I  The  testimony  offered  by  plaintiff  showed 
that  as  the  work  progressed  certain  changes 
were  ordered  by  Huberty  in  the  construction 
of  tbe  building.  These  required  additional 
Iuml)er  and  the  reworking  of  some  of  tbe 
lumber  covered  by  the  estimate  referred  to. 
Some  of  the  lumber  covered  by  the  estimate 
was  not  needed,  and  was  not  delivered. 
From  time  to  time  Huberty  made  payments 
to  plaintiff,  and  when  these  payments 
amounted  to  $3,844,  which  was  after  all  of 
the  material  had  been  delivered,  he  refused 
to  make  any  further  payments.  The  total 
value  of  the  lumber  furnished  by  plaintiff, 
which  was  used  in  the  construction  of  the 
building,  was  $344.51  in  excess  of  the  amount 
which  defendant  paid.  Testimony  was  ten- 
dered by  plaintiff  tending  to  show  that  ex- 
tras were  ordered  by  Huberty  himself  and 
that  statements  were  rendered  by  plaintiff 
to  him  as  the  work  progressed  for  the  mate- 
rial furnished,  the  bills  for  material  which 
was  In  addition  to  that  originally,  estimated 
being  marked  "extra";  that  Huberty  made 
no  objection  to  any  of  these  charges  until 
after  the  material  was  furnished. 

The  courts  below  sustained  the  contention 
of  defendant  that  his  liability  was  conclu- 
sively limited  to  tbe  amount  stated  in  his 
letter  of  August  0,  1905,  and  that  the  subse- 
quent matters  referred  to  did  not  change  or 
add  to  that  limit.  The  letter  of  defendant 
of  August  9th  opens  with  the  explicit  state- 
ment "Tou  can  ctutrge  to  my  account  and 
I  will  pay  you  for  all  lumber  delivered  to 
H.  G.  Schmltt  for  use  in  construction  of 
building  on  my  lots,"  etc.  Tbe  concluding 
sentence  is  the  promise:  "I  will  pay  you  on 
or  before  tbe  10th  of  each  month,  •  •  • 
for  all  lumber  delivered  and  accepted  the 
preceding  month."  This  languaj^e  is  not 
uncertain  or  ambiguous,  and  leaves  no  room 
for  discussion  as  to  its  meaning.  The  con- 
tract must  be  construed  with  reference  to 
Its  object  and  as  one  entire  contract  It  will 
be  observed  that  .the  material  was  to  be 
charged  to  account  of  Huberty  himself,  and 
tbe  promise  was  to  pay  for  all  lumber  de- 
livered. The  object  to  be  accomplished  as 
expressed  in  the  contract  was  the  construc- 
tion of  the  building.  In  which  the  material 
was  to  be  used.  It  is  a  matter  of  common 
knowledge  that  few.  If  any,  buildings  are 
carried  to  completion  without  changes  which 
either  increase  or  diminish  the  requirements 
of  material. 

[1,21  But  it  is  claimed  that  the  clause, 
"luml)er  to  be  delivered  and  charged  on  basis 
your  estimate  of  August  4th,  amounting  to  $3,- 
844.00,"  is  conclusive  in  its  legal  effect,  and 
cuts  down  the  comprehensive  terms  in  the  rest 
of  the  letter.  The  word  "estimate"  Is  defined 
in  Webster's  Dictionary  as  follows:  "A  rough 
or  approximate  calculation,  as  an  estimate 
of  the  cost  of  a  building  or  the  quantity  of 
water  In  a  pond."  The  use  of  the  word 
"estimate"  in  this  contract  taken  in  its  ordi- 
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nary  meaning  and  tmpatt  excludes  the  idea 
of  an  exact  detailed  schedule  or  list  of  mate- 
rial which  schedule  or  list  was  by  the  agree- 
ment not  to  be  Increased  or  diminished  as 
the  building  progressed.  On  the  contrary, 
the  use  of  the  word  "estimate,"  ^  connec- 
tion with  the  other  language  of  the  contract, 
and  the  object  to  be  accomplished,  clearly 
leads  to  the  conclusion  that  the  basis  referred 
to  in  the  contract,  on  which  the  amount  of 
$3,844  was  arrived  at.  was  an  approximate 
calculation  or  eetimate  of  the  lumber  re- 
quired and  which  might  be  altered  in  the 
carrying  out  of  the  work.  This  constmctlon 
harmonizes  and  gives  effect  to  the  entire  in- 
strument, a  result  enjoined  by  familiar  rules. 
We  are  strengthened  in  this  view  by  the  con- 
duct of  the  parties  subsequent  to  the  making 
of  the  contract  As  already  shov^,  defend- 
ant ordered  additional  lumber  himself.  State- 
ments were  rendered  to  him  for  all  material 
furnished  as  the  work  progressed,  and  the 
bills  fqr  extra  material  were  marked  "ex- 
tra," all  without  objection  from  him.  And. 
even  if  the  contract  had  explicitly  limited 
Hubertys  liability  for  lumber  furnished  on 
Schmitt's  original  order  to  the  amount  pam- 
ed,  he  would  nevertheless  be  responsible  for 
innterlnl  which  he  personally  purchased  in 
addition  thereto. 

We  think,  therefore,  that  the  common  pleas 
court  erred  in  directing  a  verdict  for  de- 
fendant and  the  Judgments  of  the  courts  be- 
low will  be  reversed. 

.Tudgment  reversed. 

KPEAR,  C.  J.,  and  DAVIS,  SHATJCK, 
rillCE,  and  DONAHUE,  JJ.,  concur. 


(84  Oh.  St  12) 

FRANKLIN  BANK  et  al.  v.  BRUNS. 
(Supreme  Conrt  of  Ohio.    March  28,  1911.) 

(Svllabiii  iy  the  Court.) 

Interest  (§  22*)— Judgment— Ftmo  ni  Coubi 

— LiABiUTY  or  Claivants. 

Where  a  particular  fund  13  paid  into  court 
in  compliance  with  its  order  of  interpleader, 
and  various  claimants  litigate  between  them- 
selves as  to  their  rif^hts  to  the  fund,  a  decree 
distributing  the  fund  will  not  bear  interest,  and 
an  intervening  claimant  who  prosecutes  error 
to  that  decree  in  good  faith,  and  gives  a  super- 
sedeas iMnd  to  stay  execution,  cannot  be  com- 
pelled, in  a  suit  on  the  bond,  to  pay  interest  on 
the  fund  or  any  part  of  it 

[Ed.  Note.— For  other  cases,  see  Interest, 
Cent.  Dig.  |i  43-83 ;    Dec.  Dig.  f  22.»] 

Error  to  Circuit  Court,  Hamilton  County. 

Action  by  George  H.  Bruns  against  the 
Franklin  Bank  and  others.  Judgment  for 
X)laintlff,  and  defendants  bring  error.  Re- 
versed. 

The  action  In  the  court  below  was  founded 
on  two  supersedeas  bonds,  given  by  the  plain- 
tiffs In  error,  in  a  suit  between  the  same 
parties  and  others ;  one  when  ttie  cause  was 


taken  on  error  firmta  tbef  superior  Court  df 
Clnciimatl  at  special  term  to  the  general 
term  of  that  court,  and  the  other  when  the 
cause  was  taken  on  error  to  this  conrt. 

The  petition,  in  substance,  avers:  That 
these  bonds  were  given  in  a  proceeding, 
brought  by  the  Franklin  Bank,  against  the 
city  of  Cincinnati  and  others,  including 
George  H.  Bruns,  the  defendant  in  error  here, 
in  wtilch  the  Franklin  Bank  asserted  a  lien 
upon  a  certain  fund  claimed  to  be  due  by 
the  city  of  Cincinnati  to  the  bank  and  other 
claimants,  including  Bruns.  That  in  that 
proceeding  the  city  of  Cincinnati  in  accord- 
ance with  an  order  of  the  conrt  for  IntM- 
pleader  in  the  case  paid  to  the  clerk  of  that 
conrt  the  sum  of  18,060.32,  and  was  discharg- 
ed from  all  further  liability  to  any  of  the 
parties,  on  account  of  the  claims  or  liens  set 
forth.  That  thereafter  the  claims  of  the 
bank  and  of  Bruns,  and  the  other  claimants 
to  the  fund,  or  any  part  of  it  were  litigated 
in  the  superior  court.  That  on  final  hearing 
the  court  found  in  favor  of  the  following 
named  defendants  in  said  proceeding  in  the 
amounts  stated,  and  ordered  the  sum  dis- 
tributed without  priority  as  follows:  (1)  The 
costs  of  the  suit  taxed  at  $189.45;  (2)  to 
John  Mueller  $1,489.96;  (3)  to  Henry  F. 
Kemp  $373.30;  (4)  to  George  H.  Bruns  the 
sum  of  $5,650.21 ;  (5)  to  T.  F.  McClure  $859,- 
17 ;  and  the  city  of  Cincinnati  war  dismiss- 
ed. That  the  Franklin  Bank  took  exceptions 
to  said  findings.  Judgment  and  orders,  and 
prosecuted  error  to  the  superior  court  in  gen- 
eral term,  and  on  July  20, 1900,  filed  the  first 
supersedeas  bond  referred  to.  That  there- 
after, on  the  3d  day  of  December,  1900,  said 
court  in  general  term  alBrmed  the  findings. 
Judgments,  and  orders  rendered  In  the  special 
term  of  said  court,  and  gave  Judgment  for 
costs  against  the  plaintiffs  In  error.  That 
said  bank  prosecuted  error  to  the  Supreme 
Court  of  Ohio  to  reverse  said  Judgment,  and 
upon  the  29th  of  December,  1900,  executed 
the  second  bond  referred  to  in  the  sum  of 
$16,000  which  was  duly  approved  by  the  clerk 
of  the  superior  court  of  Cincinnati.  That 
thereafter,  on  October  1,  1901,  the  said  Judg- 
ments were  finally  adjudicated  and  affirmed 
by  the  Supreme  Court  of  Ohio.  Plaintiff 
further  alleges  that,  pursuant  to  said  orders 
and  Judgments,  the  clerk  of  the  superior 
court  on  October  12,  1901,  made  payments  to 
the  said  several  parties, '  in  the  amounts 
stated,  in  accordance  with  the  order  of  the 
court;  that  on  that  day  there  had  accrued 
on  plaintiff's  Judgment  interest  for  one  year, 
three  months  and  ten  days,  to  wit  the  sum 
of  $433.18.  He  further  aUeges  that  the 
amount  paid  to  him,  Bruns,.  by  the  clerk, 
was  the  amount  of  his  original  Judgment  $5.- 
650.21,  which  with  the  amounts  due  to  the 
other  parties  and  costs  consumed  the  fund  so 
deposited  with  the  clerk.  Plaintiff  therefore 
prays  Judgment  for  the  said  sum  of  $433.18, 


*For  other  CAsea  see  aame  topic  and  aectlon  NUMBER  In  Dec.  DlK.  t  Am.  Dig.  Key  No.  S«rle«  A  Rap'r  Indezea 
©3  N.E.-25 


Digitized  by 


Google 


386 


95  NORTHEASTERN  BEFORTER 


{Ohio 


belns  tbe  amotmt  of  Interest  between  tbe 
first  day  of  the  special  term  at  which. Judg- 
ments were  rendered  and  tbe  date  of  pay- 
ment, October  12,  1901. 

In  their  answer  to  tills  petition  the  de- 
fendants aver,  in  substance,  that  no  judgment 
or  decree  was  rendered  In  faror  of  the  plain- 
tiff against  tbe  defendant  tbe  Franklin  Bank 
for  the  sum  as  set  forth  In  the  plalntllTs 
petition,  or  for  any  other  sum  whatever,  and 
they  set  out  in  words  and  figures  the  decree 
tliat  was  rendered  by  the  superior  court  of 
Cincinnati  in  the  original  proceeding  of  the 
Franklin  Bank  against  the  city  of  Cincinnati 
and  others,  including  Bruns.  That  decree  re- 
cites that  the  city  of  Cincinnati  In  compliance 
with  an  order  of  interpleader  "made  herein 
on  June  3,  1899,  had  paid  to  the  clerk  of  this 
court  the  sum  of  $8,560.32,  which  sum  Is  now 
In  the  hands  of  said  clerk  to  be  distributed 
among  the  plaintifTs,  and  the  remaining  de- 
fendants, according  to  the  priority  of  their 
liens  upon  said  fund,  and  the  court  further 
find  that  the  city  of  Oinclnnati  having  com- 
plied with  said  order  should  be  fully  dis- 
charged from  any  liability  to  any  of  the  par- 
ties herein."  The  decree  thai  proceeds  to 
make  findings  in  the  amounts  due  the  several 
parties,  including  Qeorge  H.  Bruns,  defend- 
ant in  error;  the  amount  due  liim  being  |6,- 
6G0.21. 

The  answer  further  avers  that  the  said 
bank  gave  a  bond  to  stay  proceedings  in  said 
cause,  not  to  the  said  Bruns  alone,  but  for 
the  use  and  benefit  Jointly  and  not  severally 
of  all  of  the  defendants  in  said  original  pro- 
ceeding, and,  further,  that,  after  said  Judg- 
ments had  been  aflBrmed  by  the  superior 
court  in  general  term,  the  defendants  gave  a 
second  bond  to  stay  proceedings  In  said 
cause; .  tliat  said  second  bond  was  not  given 
to  the  plaintiff  alone,  but  for  the  use  and 
lieneflt  jointly  and  not  severally  of  the  dty  of 
Cincinnati  and  the  otlier  defendants  named. 

The  answer  further  avers  that  tbe  plain- 
tiff received  on  Ills  Judgment  the  sum  of  $5,- 
650.21,  being  the  full  amount  due  and  pay- 
able to  him  under  the  decree  of  the  superior 
court  aforesaid,  and  that  upon  receipt  there- 
of all  of  his  rights  were  fnlly  satisfied.  The 
answer  further  denies  tliat  tbe  plaintiff  is  en- 
titled to  the  Interest,  claimed  from  the  20th 
of  Jnly,  1900,  to  the  12th  of  October,  1901. 
The  plaintiff  demurred  to  this  answer  on  the 
ground  that  it  did  not  state  facts  sufllcient 
to  constitute  a  defense.  This  demurrer  was 
sustained,  and  the  defendants  not  desiring  to 
plead  further,  judgment  was  rendered  against 
them,  and  this  Judgment  was  affirmed  by  the 
circuit  court  of  Hamilton  county,  and  tbe 
proceeding  here  is  to  reverse  the  Judgments 
below. 

Bnrch  ft  Johnson,  for  plaintiffs  in  error. 
A.  J.  Cunningham  and  IJoyd  P.  Baen,  for 
defendant  in  error. 

JOHNSON,  J.  (after  stating  the  facts  as 
above).    It  will  be  observed  that  the  case  of 


the  plaintiff  below  is  based  on  the  claim  that 
defendants  were  liable  on  the  bonds  for  inter- 
est on  tbe  amount  of  his  claim  from  the  first 
day  of  tbe  term  at  which  the  decree  was  en- 
tered in  the  superior  court  until  the  day  of 
payment  io  him,  by  tbie  clerk,  after  theafilrm- 
ance  of  the  decree  by  the  Supreme  Court. 
Both  of  the  bonds  set  out  in  the  petition  are 
signed  by  the  same  parties,  and  any  rights 
which  the  plaintiff  might  have  could  be  en- 
forced in  an  action  on  the  last  bond  alone. 
Hayes  v.  Weaver,  61  Ohio  St  65,  55  N.  B.  172. 

It  is  shown  in  the  pleadings  that  in  the 
original  proceedings  there  was  an  order  of 
Interpleader  entered,  directing  the  city  of 
Cincinnati  to  pay  to  the  clerk  of  the  court 
the  amount  claimed  by  the  Franklin  Bank 
18,560.32,  and  that  the  city,  having  complied 
with  the  order,  was  discharged  from  all  fur- 
ther liability  to  any  of  the  parties  to  the 
action;  that  thereupon  the  remaining  par- 
ties interpleaded  as  between  themselves. 
On  the  final  hearing  the  court  found  the 
amounts  due  the  several  interpleading  de- 
fendants, and  directed  the  clerk  to  pay  tbe 
same  without  priority  out  of  the  fund  so 
deposited  after  paying  the  costs.  Tlie 
amount  ordered  to  be  paid  to  Bruns  by  the 
clerk  was  $5,650.32.  Under  tbe  order  th»e 
was  nothing  left  to  apply  on  the  bank's 
claim,  and  It  prosecuted  error  and  gave  the 
bonds  sued  on  in  supersedeas.  Bruns  and 
the  bank  were  opposing  claimants  to  a  par- 
ticular fund,  deposited  in  court  under  the 
order  of  interpleader.  Neither  had  or  as- 
serted any  claim  against  the  other.  No 
Judgment  or  decree  was  rendered  against 
the  Franklin  Bank  In  favor  of  Bruns  In 
that  case. 

The  court  ordered  its  clerk  to  distribute  a 
definite  particular  fund,  of  which  the  court 
had  possession  and  control,  and  the  Supreme 
Court  simply  afilrmed  that  order.  "At  com- 
mon law  judgments  did  not  bear  intwest 
nor  would  they  do  so  In  Ohio,  in  the  absence 
of  statutory  provision  on  the  subject"  Ma- 
rietta Iron  Works  v.  Lottlmer,  25  Ohio  St 
627;  Nell  v..B»nk,  50  Ohio  St  103,  33  N. 
K.  720.  The  statutory  provisions  in  Ohio 
on  the  subject  are  contained  in  sections  3180 
and  3181,  Revised  Statutes.  Section  3180 
prescribes  the  rate  of  interest  to  be  com- 
puted on  all  Judgments  rendered  on  Instru- 
ments of  writing.  Section  3181  provides: 
"And  upon  all  judgments,  decrees  and  or- 
ders of  any  Judicial  tribunal  for  the  pay- 
ment of  money,  arising  out  of  a  contract 
hereafter  made  or  other  transaction  which 
hereafter  occurs,  the  creditor  shall  be  enti- 
tled to  interest  at  rate  of  six  per  cent  per 
annum  and  no  more."  As  above  shown, 
there  was  no  judgment,  decree,  or  order 
against  tbe  Franklin  Bank  for  the  payment 
of  money.  Bruns  was  not  a  "creditor"  of 
the  bank,  and  did  not  claim  to  be.  There 
was-  no  privity  of  contract  between  any  of 
the  lienbolders  who  were  parties  to  the  suit 
The  provision  of  the  statute  under  which 
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execution  may  !«  stayed  Is  fonnd  In  section 
6718,  Revised  Statutes,  which  provides  that 
"no  proceeding  to  reverse,  vacate  or  modify 
a  Judgment  or  final  order  rendered,"  etc., 
shall  operate  to  stay  execntlon,  unless  the 
clerk  of  the  court  In  wMcb  the  record  of 
sudi  Jndgment  or  final  order  Is  made  shall 
take  a  written  undertaking  to  be  executed 
on  the  part  of  plalntUI  In  error  to  the  ad- 
verse party,  with  sufficient  surety  as  fol- 
lows: "When  the  Jndgment  or  final  order 
sought  to  be  reversed  directs  tbe  payment 
of  mon^,  the  written  undertaking  shall  be 
in  doable  the  amount  of  the  Judgment  or 
final  order,  to  the  effect  that  the  plaintiff  In 
error  will  pay  the  condemnation  money  and 
costs.  If  the  Judgment  or  final  order  be  af- 
firmed In  whole  or  In  part."  Manifestly  the 
condemnation  money  and  costs  referred  to 
mean  that  which  the  plaintiff  In  error  was 
directed  to  pay.  The  condemnation  money 
and  costs  covered  by  the  bond  is  only  sucn 
as  had  been  legally  adjudged  against  the 
principal  obligor  on  tbe  bond  In  the  original 
proceeding  In  which  execution  was  stayed. 
The  decree  Itself  must  bear  Interest  before 
those  giving  the  bond  to  stay  it  can  be  re- 
quired to  pay  Interest.  In  22  Cyc.  1559,  the 
proposition  Is  stated  that  where  a  fund  Is  In 
litigation,  or  the  amount  of  a  disputed  claim 
Is  deposited  in  court,  or  subject  to  its  order, 
interest  Is  not  recoverable  thereon  during 
the  time  it  remains  so  deposited.  The  rule 
Is  stated  In  2  Black  on  Judgments  (2d  Ed.) 
S  983.  viz. :  "In  respect  to  Interest,  a  decree 
has  the  same  force  as  a  Judgment  when  It 
contests  with  other  Hens  or  claims  for 
money.  But  this  refers  only  to  a  decree  In 
personam  binding  all  the  property  of  the 
debtor,  and  rendered  against  the  defendant 
witbont  reference  to  the  sale  of  particular 
property  and  the  distribution  of  the  fund 
arising  therefrom."  And  this  principle  is 
approved  In  National  Bank  of  Angusta  t. 
Heard,  65  6a.  189.  In  Van  Gordon  v. 
Ormsby  Bros.  &  Co.,  60  Iowa,  510,  15  N.  W. 
306,  the  court  say:  "The  money  was  paid 
Into  court  to  await  the  order  of  the  court. 
It  does  not  appear  that  the  Interveners  act- 
ed otherwise  than  in  good  faith,  and  we  do 
not  think  they  should  be  made  to  pay  inter- 
est as  punishment  simply  because  they  fail- 
ed to  establish  their  right  to  the  money." 
This  rule  was  followed  In  Anderson  v.  Wil- 
kinson, 18  Miss.  (10  Smedes  &  M.)  601.  The 
fund  In  this  case  might  on  tbe  motion  of 
Bruns  or  any  llenholder  have  been  invested 
nnder  the  order  of  the  court 

For  these  reasons,  we  conclude  ttiat,  where 
a  specific  fund  Is  paid  into  court  In  compli- 
ance with  its  order  of  Interpleader  and 
various  claimants  litigate  their  rights  to 
the  fund  between  themselves,  a  decree  dis- 
tributing the  ftmd  is  not  a  Judgment,  or  de- 
cree, within  the  statutes  of  Ohio  governing 
Interest,  and  that  an  intervening  claimant 


who  prosecutes  errof  to  that  decree.  In  good 
faith,  and  gives  a  supersedeas  bond  to  stay 
its  execution,  cannot  be  compelled  to  pa;^ 
interest  on  the  fund  or  any  part  of  It. 

It  follows  from  these  conclusions  that  the 
demurrer  to  tbe  answer  of  the  bank  should 
have  been  overruled,  and  tbe  Judgments  be- 
low are  reversed.  Judgments  for  plaintiffs 
In  error. 

Judgment  reversed. 

SPEAB,  C5.  J.,  and  DAVIS,  SHAUCK, 
price;  and  DONAHUB,  JJ.,  concur. 


(84  Ob.  St  El) 
RAYMOND  et  aL  v.  BUTTS. 
(Supreme  Court  of  Ohio.    March  28,  1911.) 

(Bynahiu  hy  the  Court.) 

1.  Wills  (§  6*)— Devisable  Estate. 

A  contract  executed  and  delivered  by  the 
owner  of  real  estate  and  binding  himself,  his 
heirs  and  legal  representativea,  to  convey  the 
real  estate  to  the  second  party  npon  his  fulfill- 
ment of  conditions  named,  and  providing  that, 
if  the  party  of  the  second  part  shall  die  before 
completion  of  said  agreement,  then  and  in  that 
case  his  estate  shall  have  such  equitable  inter- 
est in  the  lands  as  the  amount  of  nis  fulfillment 
is  to  the  whole  value  of  the  land,  but  in  no 
event  less  than  $3,(KX),  confers  npon  the  party 
of  the  second  part  a  substantial  interest  which 
la  enforceable  m  equity,  and  which  is  property 
which  may  be  devised. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  II  5-10;  Dec.  Dig.  i  6.*] 

2.  Descent  and  Distbibtjtion   (|  12*)— Ti- 
tle BT  Devise— Ancestral  Pbofertt. 

Where  the  party  who  has  such  equitable 
interest  dies  before  complete  performance  of 
such  contract  on  his  part,  leaving  a  will  in 
which  he  devises  such  interest,  together  with 
other  real  estate  which  he  owns  in  fee  simple, 
upon  condition  that  his  devisees  shall  complete 
his  said  contract,  and  the  other  party  to  the 
contract  consents  to  and  ratifies  the  devise,  and 
in  the  same  instrument  quitclaims  and  releases 
all  of  his  right  and  interest  to  the  devisees,  the 
title  invested  in  the  latter  is  a  title  by  way  of 
devise  and  not  of  purchase,  and  will  descend  as 
ancestral  property. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  |  50;   Dec.  Dig.  §  12.*] 

Error  to  Circuit  Court,  Portage  County. 

Action  by  Sophronla  Raymond  against 
Charles  Butts.  On  the  death  of  pIaintl£F,  her 
heirs  and  devisees  were  substituted.  From 
the  decree,  both  parties  appeal.  The  decree 
was  affirmed  by  the  circuit  court,  and  plain- 
tiffs bring  error.    Reversed. 

This  action  was  originally  Instituted  by 
Sophronla  Raymond,  now  deceased,  claiming 
to  be  the  sole  owner  in  fee  simple  by  sur- 
vivorship, and  in  actual  possession  thereof, 
under  the  last  will  and  testament  of  her 
brother,  Leonard  L.  Raymond,  deceased,  of 
a  certain  described  tract  of  land,  138  acres, 
and  also  of  a  Certain  described  tract  of  land, 
33  acres;  and  alleging  that  the  defendant, 
Charles  Butts,  claims  to  be  the  owner  In  fee 
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simple  of  the  one  tindlTlded  balf  of  said 
lands,  and  praying  that  she  may  be  adjudged 
to  he  the  owner  In  fee  simple  of  said  lands 
freed  from  all  claims  of  an  estate  or  Interest 
therein  of  the  defendant,  and  for  all  proper 
rell^.  On  the  death  of  Sophronla  Raymond, 
the  present  plaintiffs  as  her  only  heirs  and 
devisees  were  substituted  as  plaintiffs.  The 
defendant  denied  that  plaintiff  has  any  title 
In  the  138-acre  tract  under  the  will  of  Leon- 
ard Ii.  Raymond,  deceased,  and  alleges  that 
he  Is  seised  In  fee  simple  as  son  and  heir  at 
law  of  H.  H.  Butts,  deceased,  of  one  undi- 
vided half  of  said  tract  and  Is  entitled  to  the 
Immediate  possession  thereof;  that  said  H. 
H.  Butts  inherited  said  lands  from  his  wife, 
Sophia  (Raymond)  Butts,  who  died  without 
issue  and  Intestate;  that  he  is  entitled  to 
one  undivided  half  of  the  33-acre  tract,  sub- 
ject to  a  life  estate  of  Sophronla  Raymond, 
the  plaintiff,  as  provided  in  the  will  of  Leon- 
ard L.  Raymond,  deceased,  and  he  accord- 
ingly prays  for  partition  of  his  said  interest, 
and  for  all  proper  relief.  Upon  the  hearing 
In  the  court  of  common  pleas,  a  decree  was 
entered,  finding  that  defendant  is  the  owner 
in  fee  simple  of  the  one  undivided  half  of 
the  138-acre  tract,  and  that  he  has  no  inter- 
est in  the  33-acre  tract,  and  partition  was 
ordered  accordingly.  Both  parties  appealed, 
and  In  the  circuit  court  substantially  the 
same  decree  was  entered.  The  plaintiffs 
claim  error  in  the  decrees  as  to  the  138- 
acre  tract,  and  the  defendant  claims  error 
in  the  decrees  as  to  the  33-acre  tract. 

The  following  are  the  essential  facts,  as 
they  appear  In  an  agreed  statement  which  is 
embodied  in  the  bill  of  exceptions  allowed  by 
the  court:  Silas  Raymond,  on  the  18th  day 
of  May.  1872,  was  the  owner  of  the  138-acre 
tract  of  land  described  in  the  petition,  and 
on  that  date  sold  the  same  to  his  son,  Leon- 
ard, as  evidenced  by  a  written  Instrument 
executed  as  a  conveyance ;  that  is,  the  same 
was  signed,  sealed,  witnessed,  acknowledged, 
and  delivered.  This  Instrument  contained 
the  terms  of  an  agreement  by  which  Leon- 
ard was  to  pay  to  other  children  of  Silas 
suma  of  money  ageregatlnR  ?2.800  and  was 
to  support  his  father  and  mother  during 
their  lives  and  the  life  of  either.  This  in- 
strument also  contained  a  clause,  as  follows: 
"And  it  Is  by  said  parties  further  asreed 
that,  in  case  said  Tjeonard  shall  die  before 
the  completion  of  said  agreement  above,  then 
and  in  that  case  his  estate  shall  have  such 
equitable  Interest  In  said  premises  as  the 
amount  of  his  fulfillment  Is  to  the  whole  val- 
ue of  the  place,  hut  In  no  event  to  be  less 
than  $3,000,  which  is  not  to  be  carved  out 
of  the  general  property  until  after  the 
death  of  my  said  father  and  mother."  The 
mother  died  first,  and  Leonard  died  Decem- 
ber 27,  1880,  leaving  a  will,  which  was  duly 
probated,  by  which  he  gave  his  interest  In 
these  lands   and  the  33-acre  tract  to  his 


two  sisters,  Sophia  and  Sophronla,  Jointly 
during  the  life  of  both  and  then  to  the  sor- 
vlvor  and  her  heirs,  as  follows,  to  wit: 
"First.  I  hequeath  all  my  right  and  interest 
in  an  agreement  between  Silas  Raymond  and 
myself  (recorded  August  31,  1872,  Deed  Vol- 
ume 105,  pages  457,  458,  459),  also  all  my 
Interest  in  land  deeded  to  me  by  Mary  Ann 
and  Benjamin  Waters  (recorded  February 
18,  1878,  Volume  120,  page  818),  all  of  the 
above  to  he  conveyed  to  them,  Sophia  and 
Sophronla  Raymond,  their  heirs  and  assigns, 
on  condition  that  they  hold  It  together  Joint- 
ly during  their  lives  and  In  case  of  death  of 
either  the  use  of  the  above  to  revert  to  the 
survivor,  her  heirs  or  assigns  (unless  oth- 
erwise provided  by  the  deceased)."  A  few 
months  after  the  death  of  Leonard,  on  Jan- 
uary 8, 1881,  Silas,  the  father,  and  these  two 
daughters,  executed  an  Instrument  of  writ- 
ing, which  recited  the  contract  with  Leonard 
and  the  will  of  Leonard  devising  his  Inter- 
est to  his  sisters,  and  these  were  ratified, 
and  then  the  said  Silas  "on  the  above  condi- 
tions and  considerations  granted  and  releas- 
ed" unto  said  Sophia  and  Sophronla  Raymond 
and  their  heirs  and  assigns  all  his  right,  ti- 
tle, and  Interest  in  and  to  said  real  and 
personal  property."  This  instrument  was  al- 
so formally  executed  by  signing  and  sealing 
In  the  presence  of  witnesses  and  was  duly 
acknowledged  and  delivered.  November  11, 
1881,  Silas  died.  In  1887  Sophia  married 
one  H.  H.  Butts,  who  had  a  son  by  a  former 
marriage,  and  is  the  defendant  In  this  ac- 
tion, and  in  1906  Sophia  died,  leaving  her 
sister,  Sophronla,  surviving.  H.  H.  Butts 
died  in  1907,  and  the  defendant  claims  as 
his  heir  at  law  through  his  stepmother,  So- 
phia (Raymond)  Butts. 

I.  T.  Slddall  and  S.  F.  Hanselman,  for 
plaintiffs  in  error.  R.  S.  Webb  and  R.  J. 
Webb,  for  defendant  In  error. 

DAVIS,  J.  (after  stating  the  facts  as 
ahove).  [1]  From  the  time  that  Silas  Ray- 
mond entered  into  the  agreement  with  hla 
son,  Leonard,  In  respect  to  the  138-acre  tract 
in  controversy  here,  the  latter  had  a  sub- 
stantial equity  In  the  land,  an  equity  which 
grew  in  value  with  the  lapse  of  time.  By 
the  express  terms  of  the  agreement.  In  case 
of  the  son's  death  before  complete  perform- 
ance on  his  part,  it  was  provided  that  the 
equitable  Interest  of  his  estate  In  the  prem- 
ises should  be  In  proportion  as  the  amount 
of  fulfillment  by  him  is  to  the  whole  ralue 
of  the  land,  but  In  no  ev^it  to  be  lees  than 
$3,000.  This  equltahle  interest,  as  between 
the  parties  to  the  agreoDaent  and  thtir  priv- 
ies In  estate  and  all  parties  having  knowl- 
edge of  the  conditions  of  Leonard's  posses- 
sion, was  such  that  so  long  as  he  continued 
to  perform  his  contract  Silas  could  not  con- 
vey the  legal  title  free  from  the  equity,  and 
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tfal8  Interest  of  t^onard  was  clearly  prop- 
erty which  be  could  deviae. 

[2]  At  the  time  of  Leonard's  death,  be  bad 
been  In  possesBlon  of  the  land  and  had  faltb- 
folly  performed  the  conditions  on  his  part 
for  a  period  of  eight  years  and  seven  months. 
Meantime  his  mother  had  died,  and,  as  the 
event  proved,  he  needed  only  to  have  per- 
formed his  agreement  10%  months  longer, 
when  he  Tvould  have  folly  performed  and 
would  have  been  entitled  to  have  bis  equity 
merged  in  the  legal  title.    Bnt  this  was  not 
to  be,  and  he  met  the  situation  with  bis  last 
will  and  testament     He  had  acquired  the 
8S-acre  tract  by  deed  and  this  tract,  together 
with  all  bis  interest  In  the  138-acre  tract 
under  the  agreement  with  his  father,  be  de- 
vised and  bequeathed  to  his  two  sisters,  So- 
phia and  Sophroula  and  their  heirs  and  as- 
signs, "on  condition  that  they  bold  It  to- 
gether Jointly  during  their  lives  and  In  case 
of  death  of  either  the  use  of  the  above  to 
revert  to  the  survivor,  her  heirs  or  assigns 
(unless  otherwise  provided  by  the  deceased)." 
The  clause  In  parenthesis  merely  gave  to  the 
devisee  dying  first  a  power  of  disposition 
by  will,  at  least  that  Is  the  only  Intelligible 
meaning  which  we  have  been  able  to  give 
to  it.     S<9hia  died  before  Soptaronia   and 
without  having  exercised  the  power  of  ap- 
pointment; so  that  under  the  will  Sopbronia 
and  her  heirs  and  assigns  succeeded  by  sur- 
Tivorshlp  to  the  ovraershlp  of  the  ^-acre 
tract  and  the  equities  of  Leonard,  the  tes- 
tator, in  the  138-acre  tract.    It  was  not  In 
the  power  of  Silas,  the  fhther,  to  thwart  or 
prevent  the  snccesslon  under  the  will  except 
by  refusal  to  accept  the  fnlflllment  of  Leon- 
ard's contract  by  his  devisees;  but  this  be 
did  not  do.    On  the  contrary,  both  he  and 
the  devisees  consented  to  and  ratified  the 
condltlonr-  of  the  will  In  the  contract  of  Jan- 
nary  8,  1881 ;  and  the  sisters  could  not  take 
both  under  and  against  the  will.     That  is 
to  say,  they  could  not  take  the  S3  acres  by 
devise  and  claim  the  138  acres  by  purchase. 
Therefore  the  quitclaim  by  Silas  in  the  last- 
mentioned  contract  was  n6t  a  conveyance 
of  the  138  acres  upon  a  new  and  distinct 
consideration  and  so  a  deed  of  purchase,  but 
was  in  fact  and  was  intended  to  be  a  con- 
Tcyance  In  subordination  to  the  will  of  Leon- 
ard and  to  carry  out  its  tmelntent  and  pur- 
pose.    Our  conclusion  Is  that  the  defendant 
In  error  never  acquired  any  interest  what- 
ever In  either  tract  of  land;  and  in  accord 
with  these  views  the  Judgment  of  the'  dr- 
calt  court  is  reversed  as  to  the  138  acres, 
affirmed  as  to  the  83  acres,  the  cross-petition 
dismissed,  and  Judgment  la  given  for  the 
plaintifTs  In  error. 
Reversed. 

SHADCK,  PRICB,  JOHNSON,  and  DON- 
AHtTB,  JJ.,  concur. 


(M  Oblo  St.  1) 
LTTLB  et  aL  T.  BALDINGER  et  aL 

(Supreme  0>art  of  Ohio.     March  28^  1911.) 
(Syllabut  (y  the  Court.) 

1.  r»AtrDtJI.EKT  COWVBTANCBS  (|  263*)— AC- 
TION TO  Set  Aside— Petition. 

A  petition  to  set  aside  a  fraudulent  sale 
or  transfer,  made  in  violation  of  the  provisions 
of  section  61343,  Revised  Statutes,  wnich  does 
not  aver  that  the  person  to  whom  the  sale,  con- ' 
veyance,  transfer,  mortgage,  or  assignment  ir 
made  knew  at  the  time  of  the  transaction  of  the 
fraudulent  intent  on  the  part  of  the  debtor,  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action. 

[Bd.  Note,— For  other  eases,  see  Fraudulent 
Conveyances,  Cent  Dig.  |  7t9;  Dec.  Dig.  | 
263.»] 

2.  FBAUDtJIJtNT  COIIVXTANCES  (|  61*)— LMX 
INSUBANCB  POLICT  —  TbaNSFER  TO  WIFE— 
"ASSIONMBNT    or    PBOFKBTT    IN    FBA.I7D    OV 

Cbkoitobs." 

A  transfer  by  an  insolvent  husband  to  his 
wife  of  a  follcr  of  insurance  then  in  force  on 
the  life  of  the  nasband  is  not  an  assignment  of 
property  In  fraud  of  creditors  or  to  hinder  or 
delay  creditors  within  the  contemplation  of  see- 
tion  6343,  Revised  Statutes. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  iMg.  i  117;  Dec.  Dig.  i 
61.*] 

8.  Frauduijnt  Convbtances  (|  61*)  —  Aa- 

SIONMENT    OF    LiFE     INSDBANCE    POLIOT  — 

Reuedt  or  Cbeditob. 

In  such  case  the  only  remedy  of  the  credi- 
tor is  found  in  the  provisions  of  section  3628, 
Revised  Statutes. 

[Bid.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  U  114-117;  Dec.  Dig. 
i  51.*1 

Error  to  Circuit  Court  Cnyaboga  County. 

Action  by  L^tle  and  others  against  the 
Equitable  Life  Insurance  Company  and 
others.  The  Insurance  Company  paid  into 
court  the  amount  of  certain  Insurance  poli- 
cies and  was  dismissed,  and  Emma  G.  Bal- 
dinger,  administrator  of  the  estate  of  the 
Insured,  was  made  a  part;  defendant  De- 
cree for  plaintilfs  as  to  part  of  the  policies 
in  issue,  and  plaintiffs  and  Emma  C.  Bal- 
dlnger  both  appeal  to  the  circuit  court  Ap- ' 
peals  were  consolidated  and  petition  was 
dismissed,  and  judgment  rendered  for  de- 
fendants, and  they  bring  error.    Affirmed. 

This  action  was  brought  in  the  court  of 
common  pleas  by  the  persons  now  plaintifto 
in  error  against  the  Equitable  Ufe  Insur- 
ance Company  of  Iowa,  Smma  O.  Baldlnger, 
and  Frederick  D.  Baldlni;er,  a  minor.  The 
object  of  the  action  was  to  have  the  court 
declare  fraudulent  as  against  creditors  of  A. 
F.  Baldlnger,  deceased,  certain  assignmenta 
made  by  him  ot  policies  of  life  insuranco 
Issued  on  his  life  by  defendant  life  insur- 
ance company  and  assigned  by  him  to  bis 
wife,  Emma  C.  Baldlnger,  and  his  minor 
son,  Frederick  D.  Baldlnger,  and  to  secure 
the  application  of  the  proceeds  of  said  pol- 
icy to  the  payment  of  a  debt  due  the  platn- 
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tub  and  to  the  debts  of  the  other  creditors 
of  said  Baldinger,  deceased.  Tlie  petition 
averred  the  Indebtedness  of  A.  F.  Baldlnger 
to  Rebecca  J.  Price,  which  Indebtedness  was 
evidenced  by  a  promissory  note  dated  July 
23,  1S96,  calling  for  $3,000  with  Interest, 
and  signed  by  A.  F.  Baldlnger.  It  further 
averred  the  death  of  Rebecca  J.  Price  and 
the  terms  of  her  will,  by  which  the  plain- 
tiffs in  error  were  her  beneficiaries,  and  the 
Assignment  by  her  executor  of  this  note  to 
these  plaintiffs  in  error  as  a  distribution  to 
them  in  kind  of  part  of  the  estate  of  said 
Rebecca  J.  Price.  It  further  avers  the  issu- 
ing of  the  policies  to  A.  F.  Baldinger,  and 
that  while  he  was  still  Indebted  upon  this 
note,  and  no  part  thereof  having  been  paid, 
he  assigned  said  policies  to  Emma  G.  Bal- 
dinger and  Frederick  D.  Baldinger,  a  minor, 
under  the  age  of  14  years;  that  at  the  date 
of  said  assignments  of  said  policies  A. 
P.  Baldinger  was  wholly  insolvent,  and  had 
not  sufficient  property  aside  from  these  poli- 
cies to  pay  and  discharge  his  indebtedness, 
and  at  the  date  of  his  death  said  Baldinger 
had  no  property  or  estate  whatever  aside 
from  said  policies,  and  said  assignment  of 
said  policies  was  wholly  without  consid- 
eration and  in  fraud  of  the  rights  of  the 
plaintiffs  and  other  creditors  of  said  A.  F. 
Baldinger,  and  prayed  that  said  assignment 
of  said  policy  may  be  held  and  decreed  to  be 
fraudulent  and  the  same  set  aside  and  held 
for  naught,  and  (or  such  other  and  further 
relief  to  which  they  might  be  found  to  be 
entitled.  The  Equitable  Life  Insurance 
C!ompany  paid  into  court  the  sum  of  $10,000, 
being  the  sum  of  the  three  policies  issued 
by  it  on  the  life  of  A.  F.  Baldinger,  and  was 
dismissed  from  the  action.  Emma  C  Bal- 
dinger was  appointed  administratrix  of  the 
estate  of  A.  F.  Baldlnger  and  made  a  party 
defendant  In  her  representative  capacity. 

Emma  C.  Baldinger  filed  a  general  demur- 
rer to  the  plaintiffs'  petition,  which  demur- 
rer was  overruled  by  the  common  pleas 
court,  and  she  thereupon  filed  an  answer, 
and  also  answered  In  her  representative 
capacity  as  the  administratrix  of  the  estate 
of  A.  F.  Baldlnger.  Upon  the  issues  Joined 
between  the  plaintiffs  and  Emma  C.  Baldin- 
ger, a  decree  was  rendered  by  the  common 
pleas  court  In  favor  of  plaintiffs  as  to  part 
of  fcaid  policies  and  in  favor  of  Emma  C. 
Baldlnger  as  to  others.  The  plaintiffs  and 
Emma  C.  Baldlnger  both  appealed  from  this 
judgment  of  the  common  pleas  court.  The 
two  appeals  were  consolidated  in  tbe  circuit 
court,  and  that  court  sustained  the  general 
demurrer  of  Emma  G.  Baldinger  to  the 
plaintiffs'  petition,  and,  the  pliilntiffs  not  de- 
siring to  amend  or  further  plead,  the  peti- 
tion was  dismissed  and  Judgment  rendered 
against  the  plaintiffs  for  costs. 

It  was  suggested  upon  oral  argument  of 
this  cause  that  this  transfer  was  made  to 
Bmma  C.  Baldinger,  wife  of  A.  F.  Baldlnger, 


and  now  his  widow,  and  tliat  Frederick  I>. 
Baldinger  was  not  one  of  the  assignees,  and 
that  this  petition  should  be  considered  the 
same  as  if  his  name  did  not  appear  thereiUL 

Blandln,  Rice  &  Glnn,  Hidy,  Klein  dc  Har- 
ris, and  Oharles  6.  Reynolds,  for  plaintiffs 
in  error.  William  Howell  and  T.  J.  Roes, 
for  defendants  In  error. 

DONAHUE,  J.  (after  stating  the  facts  Ss 
above).  The  general  demurrer  of  Emma  C. 
Baldlnger  to  the  plaintiffs'  petition  pres^its 
two  questions: 

(1)  Is  it  necessary  to  aver  In  a  petition 
filed  for  the  purpose  of  setting  aside  a  sale 
or  transfer  claimed  to  be  in  fraud  of  cred- 
itors that  tbe  person  or  persons  to  whom  the 
sale,  conveyance,  transfer,  mortgage,  or  as- 
signment is  made  in  violation  of  the  provi- 
sions of  section  6343,  Revised  Statutes,  as 
amended  in  1902,  knew  of  the  fraudulent  in- 
tent on  the  part  of  the  debtor  or  debtors? 

(2)  Do  the  provisions  of  sections  3628  and 
3629,  Revised  Statutes  of  Ohio,  permit  a 
transfer  to  a  wife  of  a  policy  of  Insurance 
then  in  force  on  the  life  of  the  husband, 
the  husband  at  the  time  of  making  tbe 
transfer  being  Insolvent? 

[1]  It  would  appear  that  section  6343,  as 
amended  May  12,  1902,  is  sufficient  answer 
to  the  first  proposition.  The  presumption 
is  that  every  amendment  of  a  statute  Is 
made  to  effect  some  punrase.  That  purpose 
may  be  tither  to  add  new  provisions  and 
conditions  to  the  section  as  it  then  stands, 
or  for  the  purpose  of  making  plain  the  mean- 
ing and  intent  thereof.  Whether  this  amend- 
ment changes  the  construction  of  the  statute 
or  simply  makes  its  construction  plain  Is  of 
little  Importance,  the  result  must  be  the 
same,  and  every  person  seeking  to  avail 
himself  of  the  provisions  of  this  section 
must  by  his  pleading  and  proof  bring  him- 
self within  the  provisions  of  this  statute, 
including,  as  a  matter  of  course,  the  amend- 
ment of  May  12,  1902,  which  Is  as  follows: 
"Provided,  however,  that  the  provisions  of 
this  section  shall  'not  apply  unless  tbe  person 
or  persons  to  whom  such  sale,  conveyance, 
transfer,  mortgage  or  assignment  be  made 
knew  of  such  fraudulent  intent  on  the  part 
of  such  debtor  or  debtors."  This  provision 
of  the  section  as  it  now  stands  would  re- 
quire an  averment  in  tSie  petition  that  the 
person  making  such  purchase,  or  receiving 
such  conveyance,  transfer,  mortgage,  or  as- 
signment knew  of  such  fraudulent  Intent  on 
the  part  of  such  debtor  or  debtors  at  the 
time  of  the  transaction  complained  of. 

[2]  It  would  also  appear  that  section  3628 
and  section  3629,  Revised  Statutes,  construed 
together  sufficiently  answer  the  second  ques- 
tion presented  by  the  demurrer.  It  would 
seem  to  be  the  policy  of  the  law  not  only  to 
permit,  but  to  encourage,  every  husband  to 
provide  by  Insurance  upon  bis  life  for  the 
maintenance  and  support  of  his  widow  and 
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rCbUdren  after  hla  death.  At  tbe  same  time 
the  law  protects  bis  (^editors  to  the  extent  of 
the  fands  actually  diverted  from  his  estate 
by  reason  of  the  procuring  and  keeping  In  ef- 
fect such  Insurance.  It  would  not  appear 
that  the  creditor  could  be  Injured,  delayed, 
or  defrauded  beyond  the  amount  of  money 
actually  expended  In  the  purchase  of  this 
insurance.  A  debtor  is  under  no  legal  obliga- 
tion to  insure  hla  life  for  the  benefit  of  his 
rreditors.  All  that  the  law  requires  of  him 
Is  that  the  property  and  means  of  which  he  ,1s 
possessed,  saTlng  and  excepting  certain  prop- 
erty exonpt  by  law  froln  execution,  shall  be 
honestly  applied  to  the  payment  of  his  debts, 
and  he  is  not  permitted  to  give  away  that 
which  in  justice  belongs  to  his  creditors.  So 
that,  when  the  law  provides  for  the  return 
to  his  estate  of  the  money  used  In  the  pur- 
chase of  this  Insurance,  it  gives  to  the  cred- 
itor everything  he  Is  entitled  to  have,  or  could 
have  reached  by  any  process  of  law. 

The  same  reasoning  equally  applies  to  the 
assignmrat  to  the  wife  of  a  policy  then  In 
forces  for  there  is  no  provision  requiring  the 
debtor  to  keep  that  policy  in  force  or  to  pay 
any  further  premiums  thereon.  The  creditor 
cannot  reach  the  policy  by  any  process  of 
law.  It  would  only  become  available  to  his 
estate  upon  the  death  of  the  insured,  then,  of 
course.  It  would  be  applicable  to  the  paym^it 
of  his  debts.  But  the  possibilities  of  it  ever 
becoming  assets  of  his  estate  are  so  remote 
and  80  dependent  entirely  upon  the  will  and 
the  pleasure  of  the  debtor,  Knd  not  up<m  any 
legal  obligation  that  be  owes  to  his  creditors 
to  keep  the  Insurance  in  force  until  his  death, 
that  the  assignment  of  the  same  to  his  wife 
cannot  be  held  to  be  an  assignment  in  fraud 
of  creditors,  nor  could  such  assignment  In  any 
way,  manner,  or  form  hinder  or  delay  his 
creditors  In  the  collection  of  their  debt,  for 
there  is  no  process  known  to  the  law  that 
Goold  reach  the  proceeds  of  this  policy  until 
by  the  terms  of  the  i>ollcy  Itself  It  becomes 
an  absolute  obligation  on  the  part  of  the  In- 
snrance  company  to  pay.  The  proposition 
that  the  failure  of  the  insured  to  keep  this 
policy  of  insurance  in  force  by  the  annual 
paymoit  of  dues  would  be  In  fraud  of  cred- 
itors, and  hinder  and  delay  creditors,  is  Just 
as  tenable  as  the  proposition  that  they  have 
bem  defrauded,  hindered,  and  delayed  by 
the  assignment  of  the  same  to  bis  wife. 

(31  The  statute  under  consideration  Is  even 
broader  than  above  stated,  for  it  also  pro- 
vides that  if  any  person,  other  than  the  hus- 
band, either  effects  or  transfers  insurance 
upon  bis  life  to  a  married  woman,  that  such 
insurance  cannot  be  reached  either  by  the 
person  effecting  the  Insurance  on  his  own  life 
in  her  behalf,  or  transferring  the  same  to  her 
after  it  has  been  effected,  nor  can  it  be  reach- 
ed by  his  creditors.  From  these  statutes  it 
would  clearly  appear  that  the  only  relief  the 


creditor  could  have  is  that  provided  in  aefr 
tion  3628,  Revised  Statutes  of  Olilo. 
Judgment  affirmed. 

SPEAK,  0.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  and  JOHNSON,  JJ,,  ooncor. 

(209  Mass.  79) 

MUMJEN  V.  BOSTON  ELEVATED  RY. 

(Supreme   Jndicial  Court  of   Massachusetts. 
Suffolk.    May  19,  1911.) 

1.  Stbext  Railroads  (S  117*)  —  Colusion 
wrrH  Pedestbiaw— CowTBiBUTOBT  Neou- 
OENCB— JuBT  Question. 

Whether  a  12  ^ear  old  child,  struck  by  a 
street  car,  was  guilty  of  contributory  negli- 
gence, held,  under  the  evidence,  a  jury  question. 
[Ed.  Note.— For  otlier  cases,  see  Street  Rail- 
roads, Cent  Dig.  {{  255-267;  Dec.  Dig.  I 
117.*] 

2.  Street  Railboaos  (S  98*)— Pedbstriaks— 
Rights. 

A  pedestrian  could  -  assume  that  a  motor- 
man  would  use  ordinary  care  to  avoid  striking 
her. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  K  204-208;  Dec.  Dig.  i  08.*] 

3.  Street  Railroads  ({  117*)  —  Collision 
WITH  Pedestrian  —  Negligence  —  Jubt 
Question. 

Whether  the.  motoiman  was  negligent  to- 
ward a  pedestrian  struck  by  a  street  car  held, 
under  the  evidence,  a  jury  question. 

[Ed.  Note.— For  other  cases,  sec  Street  Rail- 
roads, Cent  Dig.  |  253 ;    Dec.  Dig.  i  117.*] 

4.  Stbeet  Railroads  (i  85*)— OPKRATioir  or 
Cabs— Public  Riohis. 

A  street  car  has  no  exclusive  right  of  way, 
being  subject  to  the  exigencies  of  public  travel. 
[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  {  193;   Dec.  Dig.  i  85.*] 

Exertions  from  Superior  Court,  Suffolk 
County. 

Action  by  Margaret  Mullen  against  the 
Boston  Elevated  Railway.  Verdict  for  plain- 
tiff, and  defendant  brings  exceptions.  Ex> 
ceptiona  overruled. 

Jos.  p.  Walsh  and  Wm.  Flaherty,  for  plain- 
tiff.   John  E.  Hannlgan,  tat  defendant 

BRALBY,  J.  [1]  The  evidence  Is  irrecon- 
cilable. But  the  jury  could  have  found,  from 
the  plaintiff's  testimony,  that  she  was  walk- 
ing on  the  crosswalk  over  the  plaintifTs 
track,  after  having  looked  when  at  the  curb- 
stone and  seen  the  car  some  distance  away 
on  the  inward  track,  wliich  appeared  to  be 
"slowing  down,"  and  a  heavy  team  ap- 
proaching from  the  opposite  direction  on  the 
outward  track.  It  was  not,  as  matter  of 
law,  negligence  for  her  to  attempt  to  cross 
from  one  side  of  the  street  to  the'  other. 
Wood  V.  Boston  Elev.  Ry.,  188  Mass.  161, 
74  N.  E.  298;  Sllva  v.  Boston  Elev.  Ry.,  183 
Mass.  249,  66  N.  E.  808;  Coleman  v.  Lowell, 
Lawrence  &  Haverhill  St  Ry.,  181  Mass. 
601,  84  N.  E.  402;  Creavin  v.  Newton  St 
Ry.,  17B  Mass.  529,  57  N.  EI  994;  DrisooU  ▼. 
West  End  St  Ry.,  169  Mass.  142,  84  N.  BL 
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ITl.  m  And  the  plaintiff  bad  the  right  to 
aasume  that  the  motorman,  and  the  driver 
of  the  team,  would  lue  reasonable  care  to 
avoid  nmning  her  down.  Jeddrey  v.  Boston 
A  Northern  St  Ry.,  198  Mass.  232,  284,  84  N. 
B.  816;  Hennessey  t.  Taylor,  189  Mass.  583, 
580,  70  N.  E.  224^  3  L.  R.  ▲.  (N.  S.)  345; 
Flnnlck  v.  Boston  ft  Northern  St  Ry.,  190 
Mass.  382,  386,  77  N.  B.  500;  Mnrphy  v. 
Armstrong  Trans.  06.,  167  Mass.  199,  201, 
4S  N.  B.  93.  It  farther  could  have  been 
found  that  the  plaintiff  would  have  passed 
ahead  of  the  wagon,  and  over  In  safety, 
if  the  driver  had  not  suddenly  whipped  up 
his  horses  Jnst  as  she  reached  the  Inward 
track,  and  placed  her  In  a  dangerous  posi- 
tion where  she  hesitated  whether  to  go  for- 
ward, or  to  turn  bac^,  and  while  in  doubt 
■he  was  struck  by  the  car.  The  occurrence 
was  not  extraordinary,  but  merely  an  In- 
stance likely  to  arise  In  the  concurrent  use 
Qt  our  streets  by  different  classes  of  trav- 
ellers, where  street  cars  also  are  operated. 
The  plaintiff  was  twelve  years  of  age,  and 
It  was  for  the  Jury  to  determine  If  when 
thus  beset  she  acted  with  reasonable  pru- 
dence. O'Brien  v.  Lexington  &  Boston  St 
Ry.,  205  Mass.  182,  184,  91  N.  B.  204.  [3] 
The  question  of  the  defendant's  negligence 
was  also  for  the  Jury.  [41  The  view  of  the 
motorman  was  unobstructed,  and  the  car 
was  being  operated,  not  with  an  exclusive 
right  of  way,  but  subject  to  the  exigencies 
of  public  travel.  Enstls  v.  Boston  Elevated 
Ry..  206  Moss.  143,  144.  91  N.  B.  881,  and 
cases  cited. 
E:xceptlon8  overruled. 

(309  Masa.  62) 

ANDERSON  T.  SMITH. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  19,  1911.) 

Master  and    Servant   ({  182*)   —  Fellow 

SlSiVANTS— PeBSONS    ENGAGED   IN    SUPEBIN- 

TSNDBNCR— Who  are— "Superintendent." 
A  teamster,  -  who  worked  with  a  laborer, 
even  though  directing  bis  work  and  exercising 
a  sort  of  superintendence  over  liim  la  obedience 
to  the  orders  of  the  master's  superintendent,  is 
a  fellow  servant  of  the  laborer,  and  not  one  act- 
ing as  "superintendent"  with  the  authority  of 
the  master,  within  Rev.  Laws,  c.  106,  i  71. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S  371;    Dec.  Dig.  {  182.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  7,  p.  6792.J 

Report  from  Superior  Court,  Suffolk  Coun- 
ty. 

Action  by  Johan  O.  Anderson  against  J.  N. 
Smith.  There  was'a  directed  verdict  for  de- 
fendant and,  on  report  from  the  superior 
court  exceptions  were  overruled.  The  ac> 
tlon  is  one  for  Injuries  received  by  plaintiff, 
who  as  defendant's  servant  In  company  with 
others,  was  loading  manure  at  defendant's 
dump;  the  defendant's   superintendent  hav- 


ing directed  Sullivan,  a  teamster,  to  take  th* 
defendant  to  the  dnmp  and  load  manure. 

OL  H.  Johnson,  for  plaintlfC  W.  I.  Bad- 
ger, W.  H.  Hitchcock,  and  O.  M.  Pratt,  for 
defendant 

HAMMOND,  J.  The  first  count  of  the  deo- 
laratlon  was  waived  and  the  case  went  to 
trial  solely  on  the  second. 

The  evidence  tended  to  show  that  whlltt 
the  plaintiff,  being  In  the  employ  of  the 
defendant  was  attempting  to  hitch  a  leading 
horse  to  a  cart  and  was  In  the  act  of  cou- 
pling the  whlffletree  to  the  loop  underneath 
the  pole  by  means  of  a  hook  and  chain,  one 
Sullivan,  who  as  the  defendant's  servant  was 
handling  the  reins,  struck  the  horse  with  his 
whip,  causing  the  horse  to  Jump,  by  reason 
whereof  the  plaintiff's  right  Index  finger  was 
caught  between  the  hook  and  the  loop  or 
ring  and  was  crushed. 

The  question  Is  whether  the  evidence 
would  warrant  a  finding  that  for  this  act 
of  Sullivan  the  defendant  Is  answerable  to 
the  plaintiff.  It  is  very  plain  he  Is  not 
E^ven  if,  without  deciding,  it  be  assumed  in 
favor  of  the  plaintiff  that,  In  directing  the 
plaintiff  to  hitch  the  horse  to  the  pole,  Sul> 
llvan  was  exercising  a  Mnd  of  superintend- 
ence, still  It  Is  perfectly  obvious  that  he 
was  not  a  person  "whose  sole  or  principal 
duty  was  that  ef  superintendence."  See 
O'NeU  ▼.  O'Leary,  164  Mass.  387,  41  N.  B. 
662.  Nor  can  It  be  said  that  he  was  a  per- 
son who  "ia  the'  absence  of  such  superintend- 
ent was  acting  as  superintendent  with  the 
authority  or  consent"  of  the  defendant  Car- 
ney T.  A.  B.  Clark  Co.,  207  Mass.  200,  93  N. 
B.  647.  Dodd  was  the  regular  superintend- 
ent and  was  acting  as  such.  He  was  not 
absent  within  the  meaning  of  Rev.  Laws, 
c.  106,  I  71,  cl.  2.  If  there  was  any  negll> 
gence  It  was  that  of  Sullivan,  the'pIaintlfTs 
fellow  servant,  for  which  neither  at  common 
law  nor  under  the  statute  was  the  defend- 
ant answerable.  O'Connor  v.  Roberts,  120 
Mass.  227;  Carney  t.  A.  B.  dark  Co.,  vSA 
supra. 

Bxceptlona  overruled. 


(zn  Han.  UE) 

WORCESTF?R  COLOR  CO.  t.  HENRY 
WOOD'S  SONS  CO. 

(Supreme  Judicial   (3ourt   of  Massachusetts. 
Norfolk.     May  19,  1911.) 

1.  AccoBD  AifO  SATisrAOTioir  (I  27*)— Chbox 
IN  F^LL  — Tender  and  SAnsFAonoN  — 
Question  tor  Jubt. 

Whether  a  buyer,  at  the  time  of  sending  a 
check  on  which  was  written  "in  full  to  date," 
and  whether  the  seller,  on  receiving  and  deposit- 
ing the  check,  understood,  or  ought  to  hav* 
understood,  as  reasonable  men,  that  the  check 
was  In  accord  and  satisfaction  of  all  outstand- 
ing claims  between  them,  or  whether  the  seller; 
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on  lecelTlng  tiie  clieck,  1i«d  m  right  to  believe 
that  it  was  aeut  in  payment  of  a  rednoed  bill 
(or  specified  goods  amounting  to  the  exact 
amount  of  the  check,  held  for  the  jury. 

[Ed.  Note.— For  other  cases,  we  Accord  and 
Satisfaction,  Dec.  Dig.  {  27.*] 

B.  Accord   and   BATiSFAOnoir   rt  U*)  — Ao- 

CKPTARCX  AND  ColXKOTION  Or  OBXCK  PBOF- 
IS8ED  IN   FUIX  PATMKNT.  - 

The  acceptance  and  collection  of  a  check, 
proffered  on  condition  that  It  is  in  full  settle- 
ment of  all  nnliquidated  claims,  though  ae- 
companied  by  protestations  that  it  is  not  so 
tec^ved,  bars  any  attempt  .to  collect  the,  bal- 
ance, and  constitutes  an  accord  and  satisfac- 
tion. 

(Ed.  Note.— Fbr  other  cases,  ■••  Accord  and 
SaUsfaction,  Oent  Di«.  |{  7&-83;    Dec  Dig.  I 
ll.*] 
t.  Accord  and  SAXisrAcnow  (i  11*)— Checks 

— Erasubb— EJtfect. 

Where  plaintiff  received  defendant's  check, 
•n  which  was  written  the  words  "in  (nil  to 
date,"  plaintiffs  erasure  of  such  words  before 
depositing  the  check  was  unauthorized,  and  did 
not  affect  the  question  whether  Its  proffer  and 
acceptance  constituted  aa  acooid  and  satiafao- 
tion. 

[Ed.  Note.— For  other  cases,  see  Accord  and 
B^atlsfaction,  Cent  Dig.  H  7&-«3 ;   Dec.  Dig.  | 
II.*) 
4.  Accord  and   SATisrAOnow  (I  27»)  — R«- 

cwpT— "In  Foix  w>  Daw'*  — Cb»ck»  — 

QuEsraoHS  roB  Jubt. 

The  acceptance  and  deposit  of  a  check,  on 
which  is  written  the  words  "In  full  to  date," 
or  an  equivalent  phrase,  does  not  constitute  an 
accord  and  satisfaction  of  a  oontioyetted  claim 
as  a  matter  of  law. 

[Ed.  Note.^For  other  cases,  see  Accord  and 
Satisfaction,  Cent.  Dig.  |  83 ;  Dec.  Dig.  I  27.* 

For  other  deflnitions,  see  Words  and  Phrases, 
vol.  4.  ^p.  8473,  8474.] 
B.  ABA-mncNi    and    Rkvitai,    (|   39*)— Di8- 

BOLVnON    —    "SDITS"    —   OONTINnATIOW    — 

"Pbhdinq." 

St.  1907.  c.  2S0,  effectlTe  April  13,  1907, 
relating  to  the  dissolution  of  certain  corpora- 
tions, provided  (section  2)  that  nothing  in  the 
act  should  affect  any  suit  pending  by  or  against 
any  corporation  mentioned  in  the  first  section 
thereof.  Seld,  that  the  word  "suit,"  as  used 
in  such  section,  included  every  proceeding  in  a 
court  of  Justice  by  which  a  person  might  pur- 
sue a  remedy  afforded  by  law,  including  an  ac- 
tion at  law,  and  that  the  word  "pending"  was 
descriptive  of  the  action  from  the  date  of  the 
writ,  so  that,  the  writ  in  a  suit  by  a  corporation 
having  been  dated  April  9,  1907,  the  suit  was 
pending,  and  was  not  abated  by  the  dissolution 
of  the  corporation  nnder  such  act,  notwithstand- 
ing the  reference  in  section  1,  to  St.  1903,  c. 
4S7,  fi  52,  63,  continuing  the  corporate  ezist- 
ence  of  dissolved  corporations,  for  three  years 
only,  to  prosecjite  ana  defend  suits. 

[Kd.  Note.— For  other  cases,  see  Abatement  and 
Eevival,  Cent.  Dig.  {$  194-204;  Dec.  Dig.  5  39.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  «.  pp.  6276-6279;  vol.  8.  p.  7750;  vol.  7, 
pp.  6766-6778;    vol.  8,  p.  7S(».] 

Exceptions  from  Superior  Coart,  Norfolk 
County. 

Action  by  the  Worcester  Color  Company 
against  the  Henry  Wood's  Sons  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
exceptions.     Overruled. 

Spauldlng  ^  Lewis  and  P.  H.  Lewis,  for 
plaintiff.    H.  S.  Davis,  for  defendant 


RTTGO,  7.  Tills  is  an  action  bf  contract  to 
recover  for  two  bills  of  merchandise.  Thert 
Is  no  controversy  between  the  parties  that 
the  goods  were  sold  and  delivered  and  the 
prices  charged  were  fair.  The  only  defense 
is  that  there  has  been  an  accord  and  satis- 
faction. The  course  of  dealings  between 
the  parties  was  this:  On  March  19,  1006, 
the  defendant  ordered  of  the  plaintiff  6 
barrels  of  Mllorl  blue,  and  on  March  21, 
1906,  226  pounds  of  Chinese  bine,  which 
were  shipped  on  these  days  respectively.  On 
March  28,  1906,  a  written  contract  was 
made  by  which  certain  machinery  and  other 
chattels  were  sold  by  the  plaintiff  to  the 
defendant  for  $5,000  to  be,  paid  in  install- 
ments. On  the  same  date  but  by  a  separate 
transaction  the  defendant  agreed  to  buy  of 
the  plaintiff  a  lot  of  pulp  blue.  The  pulp 
blue  was  Invoiced  and  shipped  on  April  16, 
1906,  in  three  different  items,  the  prices 
charged  aggregating  $532.07.  Thereafter  tb^ 
defendant  claimed  that  the  shipments  of 
March  19th  and  2l8t  were  Included  In  the 
contract  of  March  28tta,  and  that  the  $5,000 
therein  stipolated  was  to  pay  for  the  earlier 
sales.  It  further  claimed  that  the  pulp  bluo 
was  larger  in  quantity  and  poorer  in  quality 
than  had  been  represented,  while  the  plain- 
tiff asserted  that  it  corresponded  with  the 
representation  both  as  to  quality  and  quan> 
tlty.  There  were  communications  between 
representatives  of  the  plaintiff  and  defend- 
ant touching  these  matters,  intimately  the 
defendant  paid'  the  |6,000  called  for  by  the 
written  contract  of  March  28,  1906,  bat  did 
not  pay  for  the  invoiced  goods.  On  Decem- 
ber 24,  1906,  the  plaintiff  sent  the  defend- 
ant a  corrected  bill  for  the  pulp  bine,  re- 
ducing it  by  $210.76,  and  making  the  total 
$321.81,  together  with  a  letter  explaining 
that  the  redaction  was  made  la  accordance 
with  a  letter  of  May  1,  1906,  from  plaintiff 
to  defendant,  in  which  it  was  stated  that  the 
reduction  In  price  was  made  "with  the  nn- 
derstandlng  that  all  other  payments  for  ma- 
terial win  be  paid  for  according  to  invoices 
and  contract"  On  January  11,  1907,  the 
plaintiff  wrote  the  defendant  again  asking 
for  a  remittance.  The  defendant  made  no 
reply  to  either  of  these  communications  un- 
til March  13,  1907,  when  It  returned  the  cor- 
rected bill  for  the  palp  blue  invoice  of  April 
16,  1906,  showing  the  amount  due  to  be 
$321.31,  together  with  a  check  for  that  sum, 
on  which  was  written  "in  full  to  date"  and  a 
letter  saying,  "Ehiclosed  please  find  check  for 
yonr  account  In  full  $321.31."  The  letter  did 
not  refer  specifically  to  the  Invoices  of  March 
19  and  21,  1906.  Thereupon  the  president  of 
the  plaintiff  after  consultation  with  his  a^ 
tomey  drew  a  pen  through  the  words  upon 
the  check,  "In  full  to  date,"  collected  If  in 
ordinary  coarse  and  sent  the  receipted  bill 
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to  the  defendant  witb  a  letter 'In  which  he 
aald  that  the  check  was  In  settlement  of  the 
April  16,  1906,  invoice  and  was  not  In  full 
for  all  claims  and  asking  remittance  for  the 
items  here  in  litl^tion. 

[1]  In  this  posture  of  the  eridenoe,  the 
presiding  Justice  instructed  the  Jury  as  mat- 
ter of  law  that  the  sales  of  March  19  and  21, 
1906,  being  the  subject  of  this  action,  were 
not  Included  In  the  written  agreement  of 
■ale  of  March  28,  1906.  This  was  plainly 
right,  and  It  is  not  now  contended  otherwise 
by  the  defendant  He  further  ruled  In  sub- 
stance that  the  defendant  was  honest  in  Its 
claim  that  the  goods  here  sued  for  were 
included  In  the  written  contract  of  March 
28th.  Unless  this  was  assented  to  by  both 
parties.  It  was  too  favorable  to  the  defend- 
ant, for  whether  the  dispute  was  genuine  or 
not,  especially  in  view  of  the  correct  mling 
of  law  that  they  were  not  so  Included,  was  a 
question  of  fact,  which  was  for  the  Jury 
unless  by  agreement  there  was  no  issue 
about  It  He  also  left  it  to  the  Jury  to  say 
whether  there  liad  been  an  accord  and  satis- 
faction. He  mied  that  it  was  a  question  of 
fact  to  be  decided  upon  the  testimony,  cor- 
respondence, and  all  the  circnmstanoea, 
whether  the  defendant  at  the  time  the  che<& 
was  sent  and  the  plaintiff  at  the  time  it  was 
received  and  deposited  understood  or  ought 
to  have  nnderstood  as  reasonable  men  that 
It  was  an  accord  and  satisfaction  of  all  out- 
standing claims  between  them,  and  that  if 
the  defoidant  made  Icnown  to  the  plaintiff 
that  the  payment  was  on  the  condition  that 
It  should  be  received  in  full  satisfaction  of 
both  its  Claims  against  the  defendant  or  if 
the  plaintiff  ought  reasonably  to  have  under- 
stood that  this  chedi  was  sent  to  be  used 
only  upon  that  condition,  the  plaintiff  hav- 
ing accepted  it,  could  not  recover.  The  lan- 
guage of  the  letter  of  the  defendant  which 
transmitted  the  check  and  the  words  written 
upon  the  check  in  the  light  of  all  the  trans- 
actions between  the  parties  was  not  so  plain 
and  unequivocal  as  to  warrant  a  ruling  of 
law  that  any  rational  person  ought  to  have 
understood  that  they  meant  an  offer  of  the 
check  upon  condition  that  if  accepted  it 
would  be  In  full  settlement  of  all  disputed 
claims.  There  had  been  two  subjects  of  con- 
troversy between  the  parties:  One  was 
whether  the  Invoices  of  March  19th  and  21st 
were  included  in  the  written  contract  of 
March  28th  for  an  entire  price.  About  this 
the  parties  were  wholly  at  variance,  and 
there  had  been  no  suggestion  of  compromise, 
each  having  endeavored  by  correspondence 
to  convince  the  other  of  its  error.  This  dis- 
agreement was  about  the  construction  of  the 
terms  of  a  written  contract  and  was  a  ques- 
tion of  law.  The  other  controversy  related 
to  the  price  which  should  be  charged  for 
some  pulp  blue.  This  controversy  did  not  re- 
late to  liability,  for  the  defendant  admitted 
Its  liability,  but  to  the  amount  for  which  It ; 


was  Uable  and  was  wholly  a  qnestlon  of  fact 
The  defendant  asserted  its  readiness  to  pay 
this  account  when  a  corrected  bill  was  sent 
to  it  After  such  a  bill  bad  been  sent  the 
defendant  returned  It  to  the  plaintiff  with 
the  check  which  was  for  the  precise  amount 
of  tbia  bill,  together  with  the  letter,  which 
did  not  refer  In  terms  to  any  other  matter 
than  the  bill.  There  Is  much  to  be  said  In 
support  of  the  contention  that  the  fair  infer* 
ence  from  the  use  of  the  words  "for  your  ac- 
count in  full"  in  the  defendant's  letter  and 
"in  full  to  date"  on  the  check,  read  In  the 
Ught  of  the  previous  relations  of  the  parties 
and  of  the  fact  that  statement  for  the  pulp 
blue  alone  was  inclosed  referred  only  to  the 
pulp  blue  account  It  was  at  least  sus- 
ceptible of  this  construction. 

[1,  t]  But  It  Is  strongly  nrged  that  the 
action  of  the  president  of  the  plaintiff  and 
his  letter  acknowledging  the  check  show 
clearly  that  he  understood  it  to  be  tendered 
by  the  defendant  upon  condition  that  It  was 
in  full  satisfaction  of  all  outstanding  claims, 
and  that  by  acceptance  and  collection  of  it 
the  plaintiff  became  bound  to  the  condition 
upon  which  It  was  offered.  The  proposition 
that  the  acceptance  and  collection  of  a 
chedc,  proffered  upon  condition  that  It  Is  In 
full  settlement  of  an  unliquidated  claim, 
even  though  accompanied  by  protestations 
that  it  is  not  so  received,  bars  any  attempt  to 
collect  the  balance,  is  supported  by  the  great 
weight  of  authority.  See  Seeds,  Hay  ft 
Grain  Ck).  ▼.  Ck>nger,  83  Ohio,  169,  93  N.  B. 
892,  and  cases  collected  In  1  Eiic.  L.  ft  P. 
629  et  seq.  But  see,  also,  17  Harv.  L,  Bev. 
459-469,  and  Day  v.  McLea,  22  Q.  B.  D.  610. 
The  letter  and  testimony  of  the  plaintUTs 
manager  does  not  go  so  far  as  to  amount  to 
an  admission  as  matter  of  law  that  he  came 
within  this  prlnclpla  It  may  be  assumed  that 
his  erasure  of  the  words  "In  full  to  date" 
from  the  check  was  unauthorized  and  did  not 
affect  the  rights  of  the  defendant  Hull  ▼. 
Johnson,  22  B.  I.  66.  46  Atl.  182;  Oribbl* 
V.  Baymond  Van  Praag  Supply  Co.,  124  App. 
Div.  829,  109  N.  Y.  Supp.  242;  Hussey  t. 
Crass  (Tenn.  Ch.)  R3  S.  W.  986.  His  words 
and  actions  are  capable  of  the  construction 
that  he  nnderstood  that  the  check  was  In 
full  only  of  the  theretofore  disputed  pulp 
blue  account  Inasmuch  as  It  was  for  the 
exact  amount  of  the  bill  for  those  goods  with 
which  alone  it  was  Inclosed,  and  that  he  was 
cautiously  guarding  against  any  possibls 
misconstruction  which  might  be  attached  to 
the  situation  later. 

[4]  It  is  not  every  use  of  the  words  "in 
full  to  date"  or  equivalent  phrase  which 
constitutes  an  accord  and  satisfaction  In 
connection  witb  the  payment  of  a  contro- 
verted claim.  Many  cases  have  arisen  where 
the  conditions  have  been  such  as  make  It  a 
question  of  fact  whether  there  has  been  an 
accord  and  satisfaction,  even  tbough  these 
words  have  been  used  where  a  payment  has 
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been  mada     This   case   folia   wltbln  that 

It  Is  rarely  that  a  court  can  rule  as 
matter  of  law  tbat  a  burden  of  proof,  de- 
pending upon  Inferences  from  circumstances 
and  oral  testimony  bas  been  made  out. 
Usoally  a  question  of  fact  Is  presented. 
Here  tbe  defendant  was  bound  to  maike  out 
Its  defense  of  accord  and  satisfaction,  and  It 
cannot  be  said  that  the  Jury  bad  no  right  to 
find  that  tbe  president  of  tbe  plaintiff,  when 
he  received  the  defendant's  check  and  letter, 
nnderst^d  that  it  was  sent  for  the  pulp 
bine  bin,  which  accompanied  It  and  which 
was  much  smaller  than  at  first  claimed.  In 
the  opinion  of  a  majority  of  the  court  the 
defendant's  retiuests  for  Instructions,  so  far 
as  not  given  In  substance,  were  rightly  re- 
fused, and  the  charge  was  sufficiently  favor- 
able to  It  upon  this  branch  of  the  case. 

[6]  After  the  verdict  which  was  returned 
on  January  18,  1910,  and  after  the  filing  of 
the  bill  of  exceptions^  but  before  it  was  al- 
lowed, the  defendant  filed  a  motion  to  dis- 
miss the  action  on  the  ground  that  the  plain- 
tlfF  corporation  was  dissolved  by  St  1907,  c. 
290,   which   took   effect  on   April   13,   1907. 
Section  2  of  this  act  provided  that  "nothing 
In  this  act  shall  be  construed  to  affect  any 
snlt  now  pending  by  or  against  any  corpora- 
tion mentioned  in  the  first  section  of  this 
act"  "Suit"  Is  used  In  this  statute  as  a  com- 
prehensive word  "to  apply  to  every  proceed- 
ing In  a  court  of  Justice  by  which  a  person 
pursues  that  remedy  whldi  the  law  affords" 
and  Includes  an  action  at  law.    Kohl  v.  XT.  S., 
91  V.  S.  867-876,  23  L.  EJd.  449.    See  Boston 
V.  Tnnier,  201  Mass.  190-196,  87  N.  B.  634. 
This  writ  was  dated  on  April  9,  1907,  and 
this  action  was  therefore  commenced  before 
'   tbe  statute  went  Into  effect    It  was  pend- 
ing within  the  meaning  of  that  word  In  sec- 
tion 2.    Although  in  some  connections  "pend- 
ing;" Is  not  proi)erly  descriptive  of  an  action 
until  It  is  entered  In  court  (Com.  t.  Chur- 
cblll,  5  Mass.  174,  180;   Federtaen  ▼.  Smith, 
3  Allen,  119),  commonly  an  action  is  pending 
from  the  date  of  the  writ    The  effect  of  the 
language  quoted  from  section  2  was  to  keep 
alive  any  suit  then  pending,  notwithstand- 
ing the  reference  in  section  1  to  St  1903,  c. 
437,  IS  52,  63,  which  continues  the  corporate 
existence  of  dissolved  corporations  for  three 
years  only  (inter  alia)  for  the  purpose  of 
prosecuting    and    defending    suits.      Hence 

1  r^roe  V.  Sugar  Loaf  Dairy  Co.,  180  N.  Y. 
367,  73  N.  B.  &;  Barnes  Vacuum  Brake  Co, 
V.  Prosser,  157  N.  X.  289-299,  51  N.  E.  986; 
Kranser  v.  McCnrdy,  174  Pa.  174,  34  Atl.  618; 
M'ortlo<A  V.  Williams,  76  Mich.  568,  43  N.  W. 
592  ;  Rosenfield  v.  Fortier,  94  Mich.  29-84,  63 
N.  W.  930,  54  N.  W.  640;  Louisville,  New  Al- 
bany &  Chicaro  Ry.  Co.  v.  Helm,  22  Ky.  Law 
Rp-p.  964,  59  8.  W.  323.  109  Ky.  388 ;  Rapp  v. 
<1idding8,  4  S.  Dak.  492,  57  N.  W.  237 :  Mc- 
Kay V.  Myers,  168  Mass.  312,  47  N.  B.  98; 
Xnfhnn  v.  (Hrdens,  93  L.  T.  N.  S.  553,  s.  c.  94 
-V.  T.  N.  S.  127. 


Thornton  ▼.  Marginal  Freight  Ry.,  123  Mass. 
32,  does  not  govern.  Pomeroy's  Lessee  t. 
Bank,  1  WalL  23,  17  L.  Ed.  500;  Taylor  v. 
Bowker,  111  U.  S.  llfr-116.  4  Sai».  CL  897. 
28  L.  Bd.  868. 
£:xceptlons  overruled. 


(209  Mass.  1S6) 
ATTORNET   <3ENERAL   t.    STONB. 
(Supicme   Judicial   Ourt   of  Massachusetts. 
Suffolk.    May  19,  1911.) 

1.  Taxation  ({  861*)— Succession  Tax  Law— 
Reteospectivk  Opekation. 

St.  1902,  c.  473,  regulating  assessment  of 
taxes  on  collateral  legacies  and  successions  as  to 
estates  limited  after  preceding  estate,  operated    / 
retrospectively  as  well  as  prospectively. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1676;  Dec.  Dig.  §  861.*] 

2.  Taxation  (|  856*)— Succession  Tax— Na- 

TtTBE. 

The  tax  Imposed  upon  collateral  legades 
and  successions,  limited  as  to  estates  over  after 
a  preceding  estate,  provision  for  assessment  of 
which  is  made  by  St  1902,  c.  473,  is  an  excise 
tax.  Imposed  not  only  upon  the  right  of  tbe 
owner  of  property  to  transmit  it  after  bis  death, 
but  also  upon  the  privilege  of  his  beneficiaries 
to  succeed  to  the  property  thus  dealt  with. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  {  1673 ;   Dec.  Dig.  (  85&*] 

3.  CoNsrrrqnoNAi.  Law  (|  229*)— Bquai,  Pao- 

TECTION — SUCCXSSION  TAX  LAW. 

St.  1902,  c.  473,  providing  that  collateral 
inheritance  tax  shall  not  be  assessed,  as  to  ea* 
tates  limited  over  after  a  preceding  estate,  until 
right  of  possession  accrues,  Is  not  unconstitu- 
tional, as  a  deprivation  of  equal  protection  of  the 
law,  thouf  h  the  method  of  assessment  is  dianged 
over  the  tormer  method. 

[E!d.  Note.— For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  f  685;  Dec.  Dig.  S  229.*] 

i.  Constitutional  Law  ({  100*)— Taxation 
(i  859*)— Succession  Tax  Law— Validitt. 
Nor  is  the  statute  invalid,  as  impairing  vest- 
ed rights,  as  to  testamentary  dispositions  made 
l)efore  its  enactment,  nor  because  it  changes  tbe 
time  f6r  assessing  and  paying  the  tax,  nor  be^ 
cause  a  personal  liability  for  the  tax  is  im- 
posed. 

[E<d.  Note. — For  other  cases,  see  Constitntional 
Law,  Cent  IMe.  J  206;  Dec.  Dig.  «  100:*  Tax- 
aUon,  Cent  IMg.  {  1674;   Dec  Dig.  8  859.*] 

5l  Taxation  (J  891^*)— Soocbssion  Taxes— 

LlABILITT. 

The  commonwealth,  not  being  a  party  to 
an  administratoi's  accounts,  is  not  precluded 
from  enforcing  payment  of  the  succession  tax, 
provision  for  assessment  of  which  is  made  by  St. 
1902,  c.  473,  by  action  of  the  probate  court  on 
such  accounts. 

[Ed.  Note.— For  Other  caaes,  see  Taxation,  Dec 
Dig.  {  891%.*] 

6.  Taxation  (|  860*)— Succession  Tax  Law- 
Scope. 

Under  St  1909,  c  627,  {  10,  making  the 

provision,  by  sections  2  and  4,  that  liability  for 
succession  tax  shall  accrue  one  year  after  re- 
ceipt of  the  property,  applicable  where  the  tax 
remains  unpaid  when  the  act  was  passed,  such 
provision  extends  to  taxes,  provision  for  the  as- 
sessment of  which  is  made  by  St.  1902,  c.  473, 
as  well  as  to  those  provided  for  by  St  1907,  c 
563. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  S  860.*] 


*For  otbei  cases  sa«  same  topic  and  tectiOD  NUMBER  in  Dec.  Dlx.  ft  Am..  Dig.  Key  No.  Series  &  Rap'r  ladexa* 
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0>M  Reseired  trom  Supreme  Judicial 
Court,  Suffolk  County. 

Proceeding  by  tbe  Attorney  General  against 
Balpb  Bdgarton  Stone  to  enforce  a  Bucces- 
■ion  tax  on  reservation.  Decree  for  tbe  At- 
torn^ GeneraL 

J.  M.  Swift,  Atty.  Gen.,  and  F.  T.  Field, 
Asst  Atty.  Gen.  S.  R.  Wrigbtlnston,  for  re- 
spondent 

SHELDON,  J.  B.  F.  Stone  died  in  1893. 
By  liis  wiU  be  bequeathed  the  residue  of  bis 
estate  to  a  trustee,  and  provided  tbat  the  in- 
come thereof  should  be  expended  for  tlie  edu- 
cation and  support  of  some  of  bis  brother's 
Children,  and  that  in  1904,  in  the  events  that 
have  happened,  the  residue  itself  should  be 
divided  equally  among  that  brother's  chil; 
dren.  The  respondent,  being  one  of  those 
childroi,  received  on  January  1,  lOOi,  into  bis 
actual  possession  from  the  trustee  property 
to  the  amount  of  $3,750,  and  on  April  12,  190i, 
to  the  further  amount  of  more  than  |11,000. 
The  Attorney  General  claims  that  the  re- 
spondent is  liable  for  a  tax  of  five  per  cent. 
on  these  amounts  with  interest  from  the  re- 
spective dates  stated,  under  the  provisions  of 
St  1902,  c.  473.  The  respondent  denies  his 
liability  on  the  grounds,  first  that  the  statute 
ia,  as  applied  to  this  case^  unconstitutional; 
and  secondly,  that  recovery  against  him  is 
barred  by  reason  of  the  fact  that  the  probate 
court  lias  allowed  the  accounts  of  the  admin- 
istrator of  the  testator's  estate  and  of  the 
trustee  under  the  will  without  having  requir- 
ed payment  of  the  succession  tax. 

[1]  The  case  comes  within  the  terms  of  the 
statute.  That  statute  reads  as  follows:  "In 
all  cases  where  there  has  been  or  shall  be  a 
devise,  descent  or  bequest  to  collateral  rela- 
three  or  strangers  to  the  blood,  liable  to  col- 
lateral inheritance  tax,  to  take  effect  in  pos- 
Mssion  or  come  into  actual  enjoyment  after 
the  expiration  of  one  or  more  life  estates  or 
a  term  of  years,  the  tax  on  such  pr6perty 
aball  not  be  payable  nor  interest  begin  to  run 
thereon  until  the  person  or  persons  entitled 
thereto  shall  come  into  actual  possession  of 
such  property,  and  the  tax  thereon  shall  be 
assessed  upon  the  value  of  the  property  at 
the  time  when  the  right  of  possession  ac- 
crues to  the  person  entitled  thereto  as  afore- 
said, and  such  person  or  persons  shall  pay  the 
tax  upon  coming  into  possession  of  such  prop- 
erty. The  executor  or  administrator  of  the 
decedoit'B  estate  may  settle  his  account  in 
the  probate  court  without  being  liable  for 
aaid  tax:  Provided,  that  such  person  or  per- 
sons may  pay  the  tax  at  any  time  prior  to 
their  coming  into  possession,  and  in  such  cas- 
es the  tax  shall  be  assessed  on  the  value  ol 
the  estate  at  the  time  of  the  payment  of  the 
tax,  after  deducting  the  value  of  the  life  es- 
tate or  estates  for  years;  and  provided,  fur- 
ther, that  the  tax  on  real  estate  shall  remain 
a  lien  on  the  real  estate  on  which  the  same  is 
diargeabls  antU  tt  Is  paid."   St  1902,  c  473, 


i  1.  This  was  not  affected  hr  8t  1908,  c  274^ 
for  the  second  section  of  that  act  provided 
that  it  should  not  apidy  to  the  estate  of  any 
person  deceased  before  its  passage.  But  the 
act  of  1902  did  apply  to  such  estates;  tta 
operation  was  retrospective  as  well  as  pros- 
pective. Stevens  v.  Bradford,  185  Mass.  439, 
70  N.  B.  42S.  The  bequesto  for  the  benefit  of 
the  brother's  ctiildren  were  liable  to  a  tax 
undn  St  1891,  c.  426 ;  and  that  tax  has  not 
been  paid.  We  come  therefore  to  the  ques- 
tion of  the  constitutionality  of  the  act  of  1902. 

[2]  The  commonwealth  was  entitled  upoa 
the  death  of  the  testator  to  receive  a  tax  up* 
on  the  bequests  to  these  children,  to  be  as- 
sessed upon  their  value  at  that  time,  and  to 
be  paid  by  the  executor,  administrator  or 
trustee  within  two  years  from  his  giving 
bond.  By  the  statute  now  before  us,  tt  was 
to  be  assessed  upon  the  value  of  the  property 
at  the  time  when  the  right  of  possession  ac- 
crued to  the  1>eneflclary,  and  was  to  be  paid 
by  him  upon  coming  into  possession.  In  this 
case^  by  reason  of  an  increase  In  the  value  of 
the  property,  this  results  in  a  considerable 
increase  of  the  amount  of  the  tax.  Thres 
changes  were  made  by  the  statute:  The  time 
for  the  payment  of  the  tax  was  extended  for 
some  years^  and  the  date  from  whldi  interest 
would  run  was  correspondingly  postponed; 
the  tax  was  assessed  upon  a  valuation  made 
at  a  later  time,  whereby  it  has  tieai  increas- 
ed; and  the  liability  for  its  payment  was  put 
directly  upon  the  respondent  instead  of  test- 
ing upon  the  administrator. 

Certainly  the  first  of  these  changes  was  not 
beyond  the  power  of  the  Legislature;  It  was 
not  at  all  to  the  detriment  but  for  the  ad- 
vantage, of  the  taxpayer.  It  could  not  in  any 
event  increase  the  charge  upon  his  property: 
it  might  materially  diminish  the  amount  of 
interest  to  be  paid,  and  so  lessen  the  burdea 
put  upon  him. 

The  second  change  seons  to  have  had  a  dou- 
ble purpose.  It  was  designed  to  do  away 
with  the  injustice  which  under  the  existing 
statutes  might  be  done  to  a  tenant  for  life 
whose  Interest  was  then  not  taxable,  as  was 
pointed  out  in  Stevens  v.  Bradford,  18S  Mass. 
439,  441,  70  N.  E.  426.  It  ahned  also  to  do 
more  exact  Justice  both  to  the  commonwealth 
and  to  taxable  boieficiaries  in  remainder,  by 
taxing  them  upon  the  real  value  of  what  they 
should  receive  rather  than  upon  a  value  fixed 
by  estimation  which  must  be  determined 
sometimes  many  years  before  their  receipt  of 
the  property  and  which  could  but  rarely  ac- 
cord exactly  with  the  real  value  of  what  aft- 
erwards should  come  to  them,  which  might 
sometimes  so  far  exceed  that  real  value  as  to 
subject  them  to  an  onerous  and  disproportion- 
ate burden,  and  in  other  cases  might  be  ma- 
terially less  than  that  value,  and  so  afford 
them  a  partial  exemption,  all  of  which  might 
result  in  sudi  an  unjust  discrimination  as 
was  condemned  In  Succession  of  Pritchard, 
118  La.  883,  886,  43  South.  837.  The  statute 
substituted  a  Taluatlon  by  the  same  anlfomi 
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standard,  the  real  value  when  the  property 
came  to  the  beneficiary,  for  an  uncertain  val- 
uation to  be  made  In  advance  of  that  time. 
This  was  within  the  language  of  Parsons, 
C.  J.,  In  Boston  &  Maine  R.  R.  v.  State,  75 
N.  H.  513,  517,  77  Atl.  906,  that  In  order  to 
tax  all  property  equally  It  must  be  valued  by 
the  same  standard.  Certainty  was  substi- 
tuted for  uncertainty,  just  as  has  been  done 
by  this  court  in  the  assessment  of  damages 
for  the  taking  of  land  by  eminent  domain, 
where  Juries  are  told  to  consider  what  has 
been  actually  done  after  the  taking  Instead  of 
speculating  upon  what  was  likely  to  be  done, 
Buell  V.  Worcester,  119  Mass.  372 ;  Woodbury 
V.  Beverly.  153  Mass.  245,  26  N.  B.  851;  Butch- 
ers' Slaughtering  &  Melting  Assodatton  v. 
Com.,  163  Mass.  386,  390,  40  N.  B.  176 ;  Man- 
son  V.  Boston,  163  Mass.  479,  480,  40  N.  E. 
850;  Como  v.  Worcester,  177  Mass.  543,  59 
X.  E.  444.  Such  an  alteration,  designed  and 
adapted  to  bring  about  uniformity  of  taxa- 
tion by  assessing  the  inheritance  of  each  In- 
dividual according  to  Its  value  when  he  re- 
ceives It,  Is  not  of  Itself  beyond  the  power  of 
the  Legislature  In  such  a  case  as  Is  now  pre- 
sented. 

[3]  This  Is  an  excise  tax,  Imposed  not  only 
upon  the  right  of  the  owner  of  property  to 
transmit  It  after  hla  death,  but  also  ui)on 
the  privilege  of  his  beaeflciarles  to  succeed 
to  tbe  property  thus  dealt  with.    Mlnot  ▼. 
Wlnthrop,  162  Mass.  113. 124,  88  N.  B.  512,  26 
li.  E.  A.  259;  Crocker  v.  Shaw,  174  Mass.  266, 
267,  54  N.  E.  549.    The  privilege  Is  not  fully 
exercised  until  the  property  shall  have  come 
Into  the  possession  of  the  beneficiary.    This 
rule   underlies   the   reasoning   of  Mlnot   v. 
Treasurer  &  Receiver  General,  207  Mass.  588, 
93  N.  fi.  973.    And  see  the  cases  there  cited. 
Until  the  full  exercise  of  such  privilege  and 
while  as  yet  no  tax  has  been  assessed  and 
paid  thereon,  we  see  no  reason  why,  by  a  gen- 
eral  rule  applicable  to  all  such  cases,  any 
pending  liability  to  taxation  may  not  be  regu- 
lated so  as  to  subject  It  to  a  Just  and  uniform 
method   of   assessment,   even    tiiough   some 
change  may  thereby  be  made  from  the  meth- 
od previously  adopted.    This  Involves  no  In- 
fringement or  impairment  of  vested  rights; 
It  causes  no  unjust  discrimination  by  substi- 
tuting a  Just  and  equal  assessment  based  up- 
on actual  values  for  the  necessarily  uncer- 
tain and  unequal  detwmlnation  by  the  opin- 
ions of  appraisers,  however  expert,  of  future 
and  contingent  values.    [4],  It  does  not  deny 
to  tbe  respondent  tbe  equal  protection  of  the 
law ;  It  applies  the  same  rule  to  him  as  to  all 
otber  i)ersons  In  the  same  situation,  and  such 
cases  as  James  v.  American  Surety  Co.,  133 
Ky.  313,  319,  320, 117  S.  W.  411,  have  no  bear- 
ing.   We  cannot  regard  the  statute  as  uncon- 
stitutional by  reason  of  this  change. 

Nor  Is  it  unconstitutional  because  It  ap- 
plied only  to  cases  In  which  a  succession  tax 
remained  unpaid.  This  Is  governed  in  prin- 
ciple by  Mlnot  v.  Treasurer  &  Receiver  Gen- 
era], 207  Mass.  588,  93  N.  B.  973,  In  which 


a  statute  applying  only  to  powers '  of  ap- 
pointment "derived  from  any  disposition  ot 
property  made  prior  to  September  1,  1907," 
was  held  to  be  constitutional. 

By  the  third  change,  a  personal  liability 
for  the  tax  is  Imposed  upon  the  respondent. 
But  this  puts  no  greater  burden  upon  him. 
Formerly  the  tax  would  have  been  paid  by 
the  administrator,  and  the  respondeat  would 
have  received  so  much  less.  By  the  new 
statute,  he  receives  the  full  amount  bequeath- 
ed to  him,  and  must  himself  pay  tbe  tax. 
He  Is  required  to  pay  Into  the  public  treas- 
ury only  the  additional  amount  which  by  the 
statute  he  receives  directly  from  the  trustee 
and  Indirectly  from  the  administrator.  He 
Is  not  harmed  by  this.  Moreover,  he  la  mere- 
ly subjected  to  the  payment  of  an  excise 
tax  upon  the  privilege  of  receiving  prop- 
erty bequeathed  to  him,  and  is  required  to 
pay  It  only  when  he  is  allowed  by  our  laws 
to  have  the  actual  enjoyment  ot  this  privl- 


We  may  add  that  the  constitutionality  of 
this  statute,  though  not  in  terms  passed  up- 
on, was  referred  to  by  the  Attorney  General 
In  argument  and  was  assumed  by  the  court 
In  Stevens  v.  Bradford,  185  Mass.  439,  70 
N.  E.  425.  And  see  to  the  same  general  ef- 
fect Motrit  V.  Kelly,  218  U.  S.  400,  31  Sup. 
Ct  79,  54  L.  Bd.  1086;  Oahen  v.  Brewster, 
203  V.  a.  648,  27  Sup.  Ct  174,  61  U  Ed.  310; 
Orr  V.  Oilman,  i83  TJ.  B.  278,  22  Spp.  Ct. 
213,  46  li.  Ed.  196;  Wright  v.  Blakeslee,  101 
U.  8.  174,  26  L.  Ed.  1048;  In  re  Howard's 
Estate,  80  Vt.  489,  68  Atl.  613;  Shorfs  Es- 
tate, 16  Pa.  63;  Ferry  v.  Campbell,  110 
Iowa,  290,  81  N.  W.  604,  60  L.  R.  A.  92; 
Gelsthorpe  v.  Furnell,  20  Mont.  299,  51  Pac. 
267,  39  L.  R.  A.  170;  Succession  of  Stauffer, 
119  La.  66,  43  South.  992. 

[I]  The  respondent's  liability  could  not  be 
affected  Or  destroyed  by  the  action  of  the 
probate  court  upon  the  accounts  of  the  admin- 
istrator or  of  the  trustee.  In  re  Lander's 
Estate,  6  Cal.  App.  744,  93  Pac.  202.  That 
action  could  not  operate  collaterally  to  bar 
the  remedy  now  sought  for.  Neither  the  sec- 
ond nor  the  final  account  of  the  trustee  was 
allowed  until  after  the  statute  before  us  had 
taken  effect  If  the  administrator  did  not 
comply  with  the  statute  in  force  when  he 
filed  his  final  account  this  failure  merely 
left  the  succession  tax  upon  the  residue  of 
the  estate  unpaid,  and  so  brought  it  within 
the  operation  of  the  statute  of  1902.  The 
commonwealth  was  not  a  party  to  any  of 
these  accounts,  nor  was  It  rrnde  so  by  the 
publication  of  notice.  It  could  not  have 
been  made  a.  party  without  Its  own  consent 
or  In  the  manner  provided  by  St  1891,  c. 
425,  §  18,  which  was  then  In  force.  That 
statute  was  not  complied  with ;  and  the 
decrees  of  the  probate  court  whether  or  not 
absolutely  void,  were  at  least  not  binding 
on  the  commonwealth.  Bartlett  v.  Slater, 
182  Mass.  208.  65  N..E.  73;  Montgomery  v. 
Gilbertson,  134  Iowa,  291,  111  N.  W.  964,'  io 
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L.  h:  A.  (N.  S.)  986;  Lacy  ♦.  State  Treas- 
urer (Iowa)  121  N.  W.  179. 

The  New  Tork  decisions .  relied  on  by  tbe 
respondent  have  not  commanded  assent  In 
tbls  conrt  Some  of  them  are  referred  to  in 
Mlnot  V.  Treasurer  &  Receiver  General, 
207  Mass.  688,  593,  93  N.  E.  973.  Tbe  Cali- 
fornia cases  cited  In  his  behalf  turned  upon 
the  language  of  the  Constitution  of  that  state. 

We  have  examined  all  the  decisions  re- 
ferred to  by  tbe  counsel  for  the  respondent 
and  hare  considered  all  the  suggestions  made 
for  him  In  argument;  bnt  we  entertain  no 
doubt  of  the  concloslons  which  we  have 
reached. 

[6]  He  contends  further  that  his  liability 
accrues,  not  from  the  dates  when  he  received 
the  property,  bat  only  from  one  year  after 
those  dates.  This  is  under  the  provisions  of 
St  1909,  c.  S27,  II  2,  4,  which  by  section 
10  are  made  applicable  "to  all  cases  in  which 
the  tax  remains  unpaid  at  the  date"  of  the 
passage  of  that  act  The  Attorney  General 
argues  that  this  refers  only  to  the  taxes  im- 
posed by  St  1907,  c.  563,  and  not  to  the 
tax  imposed  by  St  1902,  c  473.  But  this  is 
too  narrow  a  construction  of  the  later  act 
It  Is  true  th,at  most  of  its  sections  are  mere- 
ly amendments  of  the  statute  of  1907,  and 
refer  only  to  the  taxes  Imposed  by  that  act 
But  the  statutes  of  1907  and  1909  were  de- 
signed to  deal  with  the  whole  subject  of 
tbe  taxation  of  successlona.  In  our  opinion, 
the  language  of  section  2  of  the  statute  of 
1909,  as  extended  by  section  10  of  the  same 
act,  should  receive  the  general  application 
which  its  words  naturally  Import.  It  fol- 
lows that  tbe  respondent's  liability  should 
be  taken  to  accrue  and  interest  must  be  com- 
puted only  after  the  expiration  of  one  year 
from  the  times  of  his  acquiring  possession 
of  the  property  bequeathed  to  him,  that  is, 
from  January  1st  and  April  12th  respective- 
ly, of  the  year  1905. 

The  Attorney  General  Is  entitled  to  a  de- 
cree for  the  payment  by  the  respondent  of 
tbe  amounts  claimed  In  the  Information, 
with  Interest  as  above  stated. 

So  ordered. 

(209  Masa.  81) 
D' ALMEIDA  T.  BOSTON  &  M.  B.  B. 
SAifB  V.  BOOTT  MILLS. 

(Sapreme   Judicial   Court  of   Massachusetts. 
Middlesex.     May  19,  1911.) 

1.  Masteb  and  Szrvant  (I  lOe*)— IirjUBfcs 
TO   Servant  —  LiABiUTT   or  Masttsb— Db- 

FKCTIVK   ApPLIAHCKB. 

An  employer,  having  the  sole  control  of 
the  nnloading  on  its  own  tracks  of  coal  cars 
consigned  to  it  and  left  on  a  aide  track  by  tbe 
railroad  company,  uses  tbe  can  in  its  i>asine88, 
and  tbey  are  a  part  of  Its  works;  and  where  it 
provides  an  unsuitable  car,  or  a  car  the  defects 
of  which  would  have  been  discoverable  by  rea- 
sonable diligence,  its  duty  to  an  employe,  killed 
in  consequence  of  a  defective  car,  Ium  not  been 


discharged  at  common  law,  or  nnder  St  1909 
c.  S14,  I  127,  defining  tbe  liability  of  employers 
to  employes  for  defects  in  tbe  condition  of  the 
ways,  works,  or  machinery  used  in  the  busi- 
ness. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  193-198;  Dee.  Dig.  | 
10&«] 

2.  Mastkb  and  Sekvant  (|  286*)— Injttbt  to 

SEBVANI  —  NXOLIOENOE    —    QUESTIONS     roB 
JURT. 

Whether  the  foreman  of  an  employer,  so- 
pervising  tlie  unloading  of  coal  cars  on  the  em- 
ployer's own  track,  left  ^n  a  side  track  by  a 
railroad  company,  was  guilty  of  actionable  neg- 
ligence in  using  defective  cars,  and  so  liable 
for  the  death  of  an  employ^  fteM  under  the 
evidence  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  28e.»] 

3.  Master  and  Servant  (|  289*)— Injxibt  to 
Servant  —  Contbibutobt  Nboliobnce— > 
Questions  fob  Jury. 

Whether  an  employe,  killed  while  assisting 
in  unloading  coal  cars  for  his  employer,  was 
guilty  of  contributory  negligence,  held  under 
the  evidence  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1089-1132:    Dec  Dig. 

4.  Di;ath  (I  33*)— Action— Pkbsons  Iaabim 
—Joint  Tort-feasors. 

A  railroad  company,  delivering  to  the  mills 
of  an  owner  defective  cars  loaded  with  coal  for 
unloading  by  tbe  owner,  may  be  liable  at  com- 
mon law  and  under  St  1906,  c.  468,  pt  1,  | 
63,  imposing  a  penalty  on  railroad  corporations 
for  loss  of  life  through  negligence,  concurrently 
with  tbe  owner  for  their  joint  negligence,  eaas< 
ing  the  death  of  an  employe  of  the  owner  while 
unloading  cars;  and  where  the  proximate  cause 
of  the  death  was  a  defective  car,  the  railroad 
or  the  ewner  or  both  eonid  be  sued. 

[Ed.  Note.— For  other  eases,  see  Eteath,  Cent 
Dig.  I  49:   Dec.  Dig.  i  83.*] 

5.  Railroads  (|  275*)— In^ubixs  to  One  Uk- 

LOADING  DEFKCTIVX  CAB— LIABILITY. 

A  railroad  company,  selecting,  loading,  and 
forwarding  cars  to  a  consignee,  with  knowledge 
that  the  employes  of  the  consignee  will  unload 
tbe  same,  must  furnish  and  deliver  a  car  not 
defective:  and  where  it  delivered  a  car  con- 
taining defects  not  incapable  of  discovery  by 
inspection  of  its  employes  charged  with  that 
duty,  it  is  liable  for  the  death  of  an  employe 
of  the  consignee  caused  by  such  defects  while 
unloading,  since  in  the  exercise  of  reasonable 
care  it  must  have  anticipated  that  injuriooa 
results  will  follow  from  such  defects. 

[E>d.  Note. — For  other  cases,  see  Railroads. 
Cent  Dig.  i|  873-877;  Dec  Dig.  {  275.*] 

Exceptions  from  Superior  Court,  Middlesex 
County;   Jabez  Fox,  Judge. 

Actions  by  Jayme  M.  lyAlmeida,  admlo- 
istrator,  against  tbe  Boston  &  Maine  Rail- 
road and  against  the  Boott  Mills,  in  tort  to 
recover  for  tbe  death  of  the  intestate,  killed 
by  the  overturning  of  a  dump  car  belonging 
to  the  railroad,  bnt  in  tute  nnder  <^ntrol 
of  the  Boott  Mills.  There  was  a  verdict 
for  plalnticr  in  each  action,  and  defendants 
bring  exceptions.    Overruled. 

F.  W.  &  S.  E.  Qua,  for  plainttfT.  Tnill  ft 
Wler,  for  defendant  Boston  &  M.  R.  R.  F. 
B.  Dunbar,  J.  J.  Rogers,  and  A.  G.  Spalding; 
for  defendant  Boott  Mills. 


•For  etber  ckses  see  smd*  t(«lc  aa4  stelioa  NUMBER  ts  Dee.  Dig.  *  Am.  D'z.  Key  No.  SerlM  *  Re»'r  ladexM 
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BBAIiBT,  J.  The  plalntUTs  Intestate, 
while  working  for  the  mlllB  as  a  brakeman 
In  the  management  of  a  dump  car  loaded 
with  coal,  suffered  Injuries  by  the  sudden 
and  premature  overturning  of  the  car  when 
in  transit,  from  which  after  a  short  period  of 
conscious  sutTerlng  he  died.  It  is  conceded 
that  the  car  was  defective  and  unsafe,  and 
the  questions  are  whether  there  was  evi- 
dence of  negligence  on  the  part  of  the  re- 
spective defendants,  or  of  his  due  care. 

[1]  We  first  consider  the  exceptions  of  the 
mills.     The  railroad  owned  the  car,  which 
with  other  cars  filled  with  coal  consigned  to 
the  mills  had  been  left  on  a  side  track  near 
the  premises,  and  from  there  they  were  drawn 
by  horses  over  a  spur  track  into  the  defend- 
ant's yard,  and  unloaded  at  the  coal  pock- 
et  The  work  of  moving  and  unloading  was 
under  the  sole  control  of  the  mills,  whose 
employes  then  returned  the  cars  to  the  rail- 
road.   It  also  owned,  and  maintained  that 
part  of  the  spur  track  where  the  accident 
happened.     The   defendant   manifestly   was 
using  the  car  for  the  purposes  of  Its  own 
business,  and  It  formed  part  of  Its  works  as 
If  it  had  been  constmcted  or  hired  for  the 
purpose.     Foster  y.  New  Xork,  New  Haven 
&  Hartford  Railroad.  187  Mass.  21,  72  N. 
B.  331;  McNamara  v.  Boston  &  Maine  Rail- 
road, 202  Mass.  491,  80  N.  B.  131.     If  the 
defendant  provided  an  unsuitable  car,  or  a 
car  the  defects  In  which  could  have  been  dis- 
covered by  reasonable  diligence,  Its  duty  to 
the  Intestate  had  not  been  discharged,  either 
at  conunon  law  or  under  the  statute.    Cormo 
T.  Boston  Bridge  Works,  205  Mass.  366,  91 
N.  E.  313;   Ruddy  v.  George  F.  Blake  Mfg. 
Co.,  205  Mass.  172,  91  N.  B.  310;    Feeney 
V.  Xork  Mfg.  Co.,  189  Mass.  336,  75  N.  B.  733 ; 
St  1909,  c.  514,  i  127. 

[2]  This  question  was  properly  left  to  the 
Jury  under  suitable  Instructions.    The  work 
was  performed  under  the  supervision  of  the 
foreman  of  the  mills,  who  the  Jury  could 
find  had  been  intrusted  with  superintendence. 
Murphy  V.  New  York,  New  Haven  &  Hart- 
ford Railroad,  187  Mass.  18,  72  N.  E.  330. 
It  was  shown  that  three  of  the  four  cast  iron 
bangers  on  the  car,  to  which  the  links  were 
attached,  were  so  cracked  "as  to  be  In  two 
parts."    The  links  engaged  the  dogs,  and  if 
the  dogs  did  not  hold  securely,  the  car  which 
was  of  the  "rocker  type"  might  tip  and  over- 
turn.   It  also  was  in  evidence,  that  the  wood- 
en floor  beam  holding  the  hanger  which  gave 
way  appeared  to  be  cracked,  old  and  rotten, 
and   80  discolored  as  to  indicate  that  the 
split  had  existed  for  some  time.    The  defend- 
ant's foreman,  called  by  the  idalntlff,  testi- 
fied,  that  as  the  cars  bad  to  turn  a  sharp 
curve  before  reaching  the  coal  pocket,  they 
were  given  a  momentum  after  leaving  the 
side   track,  and  before  arriving  at  the  spur 
track  where  the  horses  were  detached,  which 
would    cause    them    "to    strike    the    curve 
•     ♦     •    at  a  speed  of  seven  or  eight  miles 
an    bour."     He  further  said,  that  the  cars 


conld  not  safely  be  switched,  and  passed  over 
the  curve,  unless  in  charge  of  an  employ^ 
whose  control  of  the  brake  would  prevent 
the  car  from  running  into  the  bumper,  or 
leaving  the  traCk  as  It  approached  the  pock- 
et The  strain  from  the  laterA  motion  in 
rounding  the  curve,  and  the  speed  required, 
were  circumstances  known  and  appreciated 
by  the  for«uan,  who  was  present  directing 
the  work.  Before  the  horses  were  attached, 
and  the  car  started,  he  observed  t^at  the 
links  at  each  end  engaged  the  dogs,  but  made 
no  further  effort  to  ascertain  its  general  con- 
dition. It  does  not  seem  to  have  been  ques- 
tioned, at  the  trial,  that  a  further  examina- 
tion would  have  been  ineCFective  unless  the 
dumping  attachments,  which  were  under- 
neath the  car,  had  been  idspected.  The  Jury, 
however,  conld  have  found  that  the  defects 
were  not  concealed,  and  would  have  been  dis- 
covered if  a  thorough  examination  had  been 
made,  and  that  in  failing  to  take  this  rea- 
sonable precaution  before  placing  the  Intes- 
tate in  a  position,  where  if  the  car,  and  par- 
ticularly the  dumping  apparatus,  was  not 
sound  be  would  be  exposed  to  great  bodily 
peril,  the  foreman  was  negligent  Coffee  v, 
New  Xork,  New  Haven  ft  Hartford  Ball- 
road,  155  Mass.  21,  25,  28  N.  B.  1128;  Feen- 
ey T.  Xork  Mfg.  Co.,  189  Mass.  336,  75  N.  B. 
733. 

[3]  The  question  of  the  plalntifTs  due  care 
was  rightly  left  to  the  Jury,  and  the  defend- 
ant's sixth  and  seventh  requests  having  been 
waived,  the  first,  second,  third  and  fourth 
were  inappropriate  for  the  reasons  stated. 
Gaynor  v.  Old  Colony  &  Newport  Railroad, 
100  Mass.  208,  211,  212,  07  Am.  Dec.  96; 
Prince  v.  'Lowell  Electric  Light  Corporation, 
201  Mass.  276,  87  N.  B.  C58. 

[4]  The  exceptions  of  the  railroad  relate 
to  the  rulings  and  instructions  permitting  the 
Jury  'to  find  that  it  could  be  held  liable  at 
common  law,  and  under  St  1006,  c.  463,  pt 
1,  }  63,  with  the  mills  for  concurrent  neg- 
ligence, or  a  Joint  tort  It  is  participation 
in  the  wrong  which  establishes  liability,  and 
not  the  amount  of  damages  which  may  be 
recovered  either  at  common  law,  or  under 
our  statutes  authorizing  an  action  for  death 
caused  by  the  wrongful  act  of  the  defend- 
ant OuUghan  v.  Butler,  189  Mass.  287,  293, 
295,  75  N.  E.  726;  Flynn  v.  Butler,  1S9 
Mass.  377,  387,  388,  75  N.  B.  730.  The  proxi- 
mate cause  of  the  accident  having  been  the 
defective  car,  the  plaintifT  was  entitled  to 
maintain  her  action  against  each  or  all  who 
contributed  to  the  injury  and  death  of  her 
intestate,  although  she  could  have  but  one 
satisfaction  in  damages.  Koplan  ▼.  Boston 
Gaslight  Co.,  177  Mass.  15,  68  N.  E.  183; 
Turner  v.  Page,  186  Mass.  600,  72  N.  E.  329 ; 
Doe  V.  Boston  &  Worcester  Street  Railway, 
195  Mass.  168,  80  N.  E.  814;  Feneft  v.  Bos- 
ton &  Maine  Railroad,  196  Mass.  575,  581,  82 
N.  El  705;  Lockwood  v.  Boston  Elevated 
RaUway,  200  Mass.  538,  86  N.  £.  834,  22  Ix 
B.  A.  (N.  S.)  488. 
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[i]  It  iB  urged  that  the  mills  having  tised 
the  car  in  Its  business,  and  as  a  pert  of  Its 
works,  the  control  was  changed,  and  the  lia- 
bility of  the  railroad  for  defects  therefore 
had  ended.  Glynn  v.  Central  Railroad,  175 
Mass.  510,  56  N.  E.  898.  78  Am.  St:  Rep.  507 ; 
McNamara  v.  Central  Vermont  Railroad.  202 
Mass.  491,  499,  89  N.  B.  131.  Bnt  the  defend- 
ant owned  the  car,  and  did  not  receive  It 
from  a  connecting  road  to  be  forwarded- 
The  transit  apparently  began  and  ended  on 
its  own  lines.  Upon  abundant  evidence  the 
jury  could  ftnd  that  the  arrangement  for 
transportation  contemplated  that  the  cars 
were  to  pass  from  the  defendant's  track  to 
the  private  track  in  the  mlUyard  for  the 
purpose  of  unloading,  and  that  the  defendant 
authorized  the  intestate's  employer  to  use 
the  car  In  question  as  a  means  of  convey- 
ance. The  railroad  concedes  that  the  Jury 
wonld  have  been  warranted  in  finding  that 
the  defects  were  not  incapable  of  discovery, 
if  the  inspection  by  its  employes  charged 
with  the  duty  had  been  thoroughly  made. 
But  with  full  opportunity  to  ascertain  Its 
condition,  the  defendant  selected,  loaded  and 
forwarded  a  car  which  It  knew  would  be  re- 
ceived by  the  mills,  and  oi>erated  by  its  em- 
ployes selected  to  unload  It  It  accordingly 
was  bound  to  furnish  and  deliver  a  car 
which  was  not  defective.  Ladd  v.  New  York, 
Kew  Haven  ft  Hartford  RaUroad,  193  Mass. 
359,  79  N.  E.  742.  9  L.  R.  A.  (N.  S.)  874;  Mc- 
Namara V.  Boston  &  Maine  Railroad,  202 
Mass.  491,  494,  89  N.  E.  131.  It  was  a  ques- 
tion of  fact  whether,  having  authorized  the 
use  of  a  dangerous  instrumentality,  the  de- 
fendant ought  in  the  exercise  of  reasonable 
care  to  have  anticipated  the  injurious  re- 
sults which  might  follow,  and  to  have  guard- 
ed against  them.  Boston  Woven  Hose  ft 
Rubber  Co.  v.  Kendall,  178  Mass.  232,  59 
N.  E.  657,  51  L.  R.  A.  781,  86  Am.  St. 
Rep.  478;  Hale  v.  New  York,  New  Haven 
&  Hartford  Railroad.  190  Mass.  84,  76  N. 
E.  656;  Conroy  v.  Smith  Iron  Co..  194  Mass. 
468,  80  N.  E  488;  Lebonrdais  v.  Vitrified 
Wheel  Co..  194  Mass.  341,  344,  80  N.  E.  482. 
The  Jury  to  whom  this  question  was  submit- 
ted under  correct  instructions  have  decided 
adversely  to  the  defendant,  and  as  matter  of 
law  we  cannot  say  that  they  were  wrong. 
In  each  case  the  exceptions  must  be  over- 
ruled. 

So  ordered.  v 

(209  Mass.  16) 

LYNCH  T.  FI«K  RUBBER  00. 

(Snpreme   Judicial   Court   of   Massachusetts. 
Suffolk.     May  19.  1911.) 

1.   MtTMCIPAI,    COBPORATIONS    ({    706*)  —  UsE 

OP   Stbeet  bt   Pedestrians  —  Cask   Re- 
quired. 

The ,  failare  of  a  pedestrian  to  look  for 
approaching  tCAms  and  vehicles  before  passing 
over  a  crosswalk  is  not  necessarily  such  nesli- 


gence  as  will  prevent  Us  recovery  for  tnjnries 
by  a  passhig  automobile. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations.  Dec.  Dig.  {  706.*] 

2.  Municipal  Cobporations  (S  705*)  — Usk 
OF  Streets— Reciprocal  Rights  of  Pe- 
destrians AND  Automobiles. 

Tbe  duties  of  pedestrians  and  automobile 
drivers  are  reciprocal,  to  the  same  extent  as  in 
the  case  of  pedestrians  and  horse-drawn  vehi- 
cles, and  neither  may  negligently  exercise  the 
right  of  transit. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig..{  705.*] 

3.  Municipal  Corporations  (J  706*)- Use 
OF  Streets— Action  fob  Injubies— Ques- 
tion FOB  JUBT. 

In  an  action  for  personal  injnries  from 
being  stmck  by  an  Bntoinoblle  while  ptaiatiff 
was  crossing  a  street  on  foot,  evidence  held  to 
require  submission  to  tbe  jury  of  tbe  question 
as  to  plaintiff's  due  care  and  defendant's  neg- 
ligence. 

(ESd.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Dec.  Dig.  i  706.*] 

Exceptions  from  Superior  Court,  SaffoUc 
County;  John  F.  Brown,  Judge. 

Action  by  Nicholas  A.  Lynch  against  the 
Fisk  Rubber  Company.  Judgment  for  de- 
fendant, and  plaintltr  brings  exceptions.  ESx- 
ceptions  sustained. 

Declan  D.  Corcoran  and  Declan  W.  Cor- 
coran, for  plaintiff.  Walter  1.  Badger  and 
Wm.  Harold  Hitchcock,  for  defendant 

BRAI/EY.  J.  This  is  an  action  to  recover 
for  personal  injuries  suffered  by  the  plain- 
tiff from  being  run  over  by  an  automobile, 
owned  and  operated  by  the  defendant,  -while 
they  were  concurrently  using  a  public  way. 
In  the  superior  court,  at  the  close  of  the 
plaintlfTs  evidence,  a  verdict  was  ordered 
for  the  defendant,  and  the  case  is  here  on 
exceptions.  It  is  the  defendant's  conten- 
tion that  there  was  no  evidence  of  the  plain- 
tifTs  due  care,  or  of  its  negligence.  The 
plaintiff  was  employed  by  marketmen  to  de- 
liver goods  to  their  customers,  which  he  car- 
ried in  bundles,  either  on  his  shoulders,  or 
In  his  .arms.  After  making  a  delivery  on 
the  day  of  the  accident  he  was  returning  to 
his  place  of  employment,  when  It  became 
necessary  to  pass  over  the  street  where  he 
was  stmck.  while  on  the  crosswalk,  by  the 
automobile,  and  tbe  Jury  could  find  that 
before  starting  he  looked  in  each  direction 
and  saw  that  "everything  looked  dear."  [1] 
But  even  if  he  had  not  taken  this  precau- 
tion, his  conduct  under  the  circumstances 
would  not,  as  matter  of  law,  have  prevented 
his  recovery  if  he  had  been  injured  by  a 
passing  team.  Murphy  v.  Armstrong  Traiisp. 
Co.,  167  Mass.  199,  45  N.  E.  93.  [Z]  And  tbe 
fact  that  the  defendant's  conveyance  was 
an  automobile.  Instead  of  a  horse-drawn  ve- 
hicle is  Immaterial.  Hennessey  v.  Taylor. 
189  Mass.  583,  76  N.  E.  224,  3  Ia  R.  A.  (N.  S.> 
345.  [3]  The  Jury  further  could  have  fonnd 
that  when  the  collision  occurred  the  defend- 
ant's driver,  having  been  engaged  In  con- 
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Tereation  with  an  occnpant  of  the  car,  with' 
,  bts  bead  tamed  towards  bis  companion,  was 
giTing  little,  if  any,  attention  to  travelers 
in  front  of  bim.  It  was  for  them  to  say  If 
this  Inattention  under  the  drcnmstancee 
was  sufficient  proof  of  his  n^llgence.  The 
case  cannot  be  distinguished  in  principle 
from  Donovan  v.  Bernhard,  208  Mass.  181. 
94  N.  £.  276,  and  should  have  been  submit- 
ted to  the  Jury. 
EzceptloDs  sustained. 


(208  Mass.  S7S)     ' 

WILLIAMS  v.  EASTMAN,  Deputy  Sheriff. 
(Supreme  Judicial  Court  of  Massachusetts. 
•    Middlesex.    May  18,  1911.) 

1.  Shbwffs  and  Constabi.es  (S   109*)— EJx- 

CESSIVE   JMVY. 

An  officer  making  a  willfully  excessive  at- 
tachment of  personalty  under  a  valid  writ  is  not 
protected  by  the  writ. 

[Ed.  Note.— For  other  eases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  {  194;  Dec.  Dig.  i  109.*] 

2.  ShERUTS  and  CONSTABLia  (5  109*)— BXECU- 

TioN  OF  Warr  of  Attachment— Disceetion 

OF  Offices- Liability. 

Rev.  Laws,  c.  167,  If  4S-46,  defining  the 
rights  of  an  officer  attaching  personalty,  contem- 
plates that  the  officer  shall  take  immediate  pos- 
session of  the  property,  and  hold  it  so  that  it 
ran  be  applied  on  execution,  unless  the  property 
is  so  bulky  that  it  cannot  be  removed,  or  defend- 
ant requests  or  consents  that  the  property  may 
remain  on  the  premises  in  charge  of  a  keeper; 
but  the  officer  must  determine  the  amount  of  the 
property  to  be  taken,  in  view  of  its  nature  and 
the  amount  for  which  it  can  probably  be  sold 
to  satisfy  ttie  execution  at  a  sheriff's  sale. 

[Ed.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  i  194;  Dec.  Dig.  §  109.*] 

3.  Sdebiffs  and  Constables  (f  109*)— Exe- 
cution OF  Writ  of  Attachment— Discre- 
tion OF  Officer— Liability. 

Where  an  officer  in  the  exercise  of  his  dis- 
cretion acts  in  good  faith  in  determining  the 
amount  of  property  to  be  taken  under  an  attach- 
ment, he  IS  not  liable  for  abuse  of  process, 
though  he  makes  an  honest  mistake  of  judg- 
ment prejudicial  to  the  debtor;  and  where  the 
estimated  valuation  of  the  property  attached  is 
not  willfully  made,  the  mere  fact  that  the  value 
of  the  property  attached  is  largely  in  excess  of 
the  amount  of  the  debt  is  not  of  itself  proof  of 
official  misconduct. 

TEd.  Note.— For  other  cases,  see  Sheriffs  and 
Constables,  Cent.  Dig.  i  194;  Dec.  Dig.  §  109.*] 

Exceptions  from  Superior  Court,  Middle- 
sex County;    L.  B.  Hitchcock,  Judge. 

Action  by  Arthur  A.  Williams  against  M. 
Frank  Eastman,  Deputy  Sheriff,  for  damages 
for  alleged  excessive  attachment  There  y^aa 
a  verdict  for  plaintiff,  and  defendant  brings 
exceptions.     Sustained. 

William  E.  Blgelow,  for  plaintiff.  Gieo.  L. 
Mayberry  and  Ralph  M.  Smith,  for  defend- 
ant. 

BRALEY,  J.  [1]  If  the  defendant  as  a 
deputy  sheriff  made  a  willfully  excessive  at- 
tachment of  the  plaintiff's  persoial  property 
as  alleged  in  the  first  count  of  the  declaration, 


he  exceeded  his  authority,  and  the  writ  nnder 
which  he  acted,  although  valid  and  duly  re- 
turned to  the  court  from  which  It  issued,  does 
not  protect  him,  or  justify  his  cwidnct.  Wat- 
son V.  Todd,  6  Mass.  271,  272;  Maloom  v. 
Spoor,  12  Mete.  279,  46  Am.  Dec.  6"^;  Bsty  v. 
Wllmot,  15  Gray,  168,  169.  [2]  It  is  con- 
templated by  oar  statutes  governing  attach- 
ments of  personal  property  that  the  attach- 
ing officer  shall  take  Immediate  possession, 
and  hold  it  so  that  It  can  be  seized  and  ap- 
plied on  the  execution,  unless  so  bulky  that 
it  cannot  be  removed,  or  the  defendant  re- 
quests or  consents  that  the  property  attach- 
ed may  remain  on  the  premises  in  charge  of 
a  keeper.  Rev.  Laws,  c  167,  gf  43,  44,  45; 
Boynton  v.  Warren,  99  Mass.  172, 174;  Cutter 
V.  Howe,  122  Mass.  541,  544.  But  the  amount 
of  property  to  be  taken  must  lie  determined 
by  the  officer.  It  generally  wotild  be  impossi- 
ble for  him  to  take  just  enough  personalty  to 
cover  the  damages  demanded  in  the  writ,  un- 
less the  attachment  was  of  money  exposed 
by  the  defendant.  The  nature  of  the  prop- 
erty, the  amount  for  which  it  probably  can 
be  sold  to  satisfy  the  execution,  not  merely 
in  the  market,  or  in  the  ordinary  course  of 
business,  but  at  a  sheriff's  sale,  are  all  to  be 
considered.  It  rests  with  the  officer,  acting 
under  these  fluctuating  but  important  con- 
ditions, to  decide  as  best  he  can  If  the  prop- 
erty attached  will  prove  sufficient  to  sntlsf.v 
the  plalntlfTs  claim,  while  taking  proper  care 
tliat  the  rights  of  the  debtor,  who  must  yield 
to  his  authority,  are  not  Infringed  by  an  on- 
reasonable  and  excessive  seizure. 

[3]  If  in  the  exercise  of  this  discretion, 
which  the  law  confers  upon  him,  he  acts  In 
good  faith,  but  makes  an  honest  mistake  of 
Judgment  prejudicial  to  the  debtor,  he  is  not 
liable  for  abuse  of  process.  Watson  y.  Todd, 
5  Mass.  271,  272;  Abbott  v.  Kimball,  19  Vt 
551.  47  Am.  Dec,  708;  Merrill  t.  Curtis,  18 
Me.  272;  Davis  v.  Webster,  59  N.  H.  471. 
But  where  the  valuation  is  manifestly  so  ex- 
treme that  reasonable  men  would  condemn 
bis  action  as  unnecessary  and  excessive,  the 
officer  may  be  found  to  have  acted  oppressive- 
ly. Savage  v.  Brewer,  16  Pick,  453,  457,  28 
Am.  Dec.  255;  Holland  v.  Anthony,  19  B.  I. 
216,  36  Atl.  2.  It  Is  a  question  of  fact  depend- 
ing upon  the  circumstances,  and  no  absolute 
rule  applicable  alike  to  all  cases  can  be  laid 
down.  Bergln  v.  Hayward,  102  Mass.  413, 
426.  The  plaintiff's  evidence  no  doubt  tend- 
ed to  prove  that  the  defendant  took  and  held 
possession  of  goods  very  largely  in  excess  of 
the  amount  he  had  been  commanded  to  at- 
tach. But  while  this  was  a  circumstance  for 
the  consideration  of  the  Jury  in  connection 
with  the  other  evidence  as  to  the  true  char- 
acter of  his  conduct  and  course  of  procedure, 
yet  if  they  found  that  the  estimated  valuation 
was  not  willfully  made,  it  was  not  of  Itself 
proof  of  his  alleged,  official  misconduct    Mer- 
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rfll  ▼.  Cnrtto,  18  Me.  272;  Davis  ▼.  Webster, 
69  N.  H.  471.  It  follows,  from  what  we  have 
said,  that  the  Instructions  to  which  the  de- 
fendant excepted,  that  If  be  honestly  attached 
and  held  the  plaintiff's  property  for  a  larger 
amount  than  the  writ  specified,  he  acted  at 
his  peril,  and  without  authority,  were  errone- 
ous. 
Exceptions  sustained. 

(208  Man.  MO) 

BAR  ASS'N  OF  CITY  Or  BOSTON  t. 
SCOTT. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    May  19,  1911.) 

1.  Attobney  and  Client  (S  62*)  — Subpew- 

SIOR    AND    DiSBABUENT — PETITIOK  —  FlHD- 
INQS— VaBIANCE. 

Where  the  proof  in  a  disbarment  proceed- 
ing substantially  followed  the  petition,  a  alight 
variance  is  immaterial,  if  the  petition  advised 
the  respondent  of  the  charges  against  him;  for 
the  teconical  nicety  of  the  criminal  law  is  not 
applicable  to  disbarment  proceedings,  in  which 
the  court  inquires  into  the  conduct  of  its  own 
officers. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client,  Cent.  Dig.  {69;   Dec.  Dig.  (  52.*] 

2.  Attornet  awd  Client  (8  46*)  —  Dissab* 
MKRi^Defen  SB— Ju  doment. 

In  a  disbarment  proceeding  against  an  at- 
tomey  who,  having  recovered  a  judgment, 
wrongfully  collected  witness  fees  by  filing  fraud- 
ulent certificates,  the  overruling  for  want  of 
jurisdiction  of  a  motion  to  vacate  that  judgment 
because  of  the  fraudulent  certificates  was  not 
an  adjudication  of  the  attorney's  innocence, 
conclusive  in  the  disbarment  proceeding. 

SEd.  Note.— For  other  cases,  see  Attorney  and 
,   ent,  Cenfc  Dig.  |  71;   Dec.  Dig.  i  46.*] 

S.  Appeal  and  Ebbob  (J  1011*)— Findihgb— 

Conclusiveness. 

A  finding  by  the  trial  court  on  confliotinK 
evidence  is  conclusive  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3983 ;   Dec.  Dig.  |  1011.*] 

4.  Witnesses  (|  27*)  —  Witness  Fkbs  —  At- 
TBNDANCE>— What  Constitutes. 

Attendance,  to  entitle  a  witness  to  fees, 
must  be  actual ;  and  hence  witnesses,  who  lost 
no  time  save  when  actually  testifying,  are  not 
entitled  to  fees  for  time  spent  in  occasionally 
calling  on  the  attorney  to  learn  the  state  of 
the  case,  they  having  held  themselves  ready  to 
attend  upon  notice  by  telephone. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S§  56-04 ;   Dec.  Dig.  i  27.*] 

5.  Afpeai.  and  Ebbob  ({  977*)— Disobetion- 
ABT  Action— Setting  Abide  Vebdiot. 

The  setting  aside  of  a  verdict  after  there 
has  been  a  complete  trial  on  the  merits  is  dis- 
cretionary with  the  trial  court,  and  cannot  be 
reviewed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §{  3860-^865;  Dec.  Dig.  { 
977.*] 

6.  Attobnet  and  Client  (8  58*)  —  Suspen- 
sion—Punishment. 

An  attorney,  who  fraudulently  and  corrupt- 
ly filed  excessive  certificates  for  witness  fees, 
the  bulk  of  which  he  appropriated,  was  proper- 
ly suspended  from  practice  for  three  years. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client  Cent  'Dig.  {§  76-78 :  Dec.  Dig.  i  58.*] 


Bzceptiona  firom  Superior  Court,  Suffolk 
County;   Robt  F.  Raymond,  Judge.  .     . 

Disbarment  proceedings  by  the  Bar  Asso- 
ciation of  the  City  of  Boston  against  John  3. 
Scott  Judgment  of  sospenslon,  and  defend- 
ant exeats  and  appeals.  Exceptions  over- 
ruled. 

Geo.  D.  Burrage,  for  petitioner.  Jesse  M. 
Gove,  Geo.  T.  Ferry,  and  GrenvUle  S.  Mac- 
Farland,  for  respondent 

RUGG,  J.  This  Is  a  petition  to  disbar  the 
respondent,  an  attorney  at  law.  It  alleges  in 
substance  that  the  respondent  as  attorney  for 
the  plaintiff,  in  an  action  entitled  O'Halloran 
▼.  Boston  Elevated  Ry.  Co.,  which  was  tried 
twice  In  the  superior  court,  after  a  final  ver- 
dict had  been  rend«ed  In  favor  of  the  plain- 
tiff, filed  six  witness  certificates  as  a  basis  for 
the  taxation  of  costs,  bearing  the  names  of 
seven  witnesses  showing  attendance  for  83 
days  each,  the  aggregate  amount  of  which, 
including  travel,  was  $372.90,  which  certifi- 
cates were  false  to  the  knowledge  of  the 
respondent  and  were  not  made  in  good  faith, 
but  were  Illegal  and  fraudulent ;  that  tn  mak- 
ing them  out  and  In  Instructing  witnesses  to 
sign  than  the  respondent  acted  dishonestly 
and  committed  a  fraud  upon  the  defendant 
and  the  court,  and  that  by  inadvertence  coun- 
sel for  the  defendant  did  not  give  notice  of 
a  desire  to  be  present  at  the  taxation  of  costs, 
and  execution  issued  Including  the  at>ovB 
mentioned  amount  for  witness  fees ;  that 
thereafter  a  motion  was  filed  to  vacate  the 
judgment  on  account  of  these  fraudulent  cer- 
tificates, which  motion  was  denied  for  lack 
of  jurisdiction;  and  that  the  respondent  paid 
over  to  the  several  witnesses  a  small  part 
only  of  the  amount  of  witness  fees  thus  col- 
lected and  fraudulently  and  dishonestly  re- 
tained, and  converted  to  his  own  use  the  bal- 
ance thereof.  The  respondent  filed  an  answer 
in  which  he  denied  all  fraudulent  or  corrupt 
acts,  or  any  violation  of  his  oath  of  ofiice  In 
this  regard,  and  averred  that  the  witness  cer- 
tificates were  truthful  and  in  accordance  with 
the  facts. 

There  was  a  hearing  before  a  Justice  of  the 
superior  court,  who  made  a  finding  of  facts 
to  the  effect  that  while  the  case  of  O'Hallor- 
an V.  Boston  Elev.  Ry.  Co.  was  upon  the  list 
so  that  it  might  have  been  called  for  trial,  the 
respondent  arranged  with  the  witnesses  so 
that  they  might  be  reached  by  telephone,  and 
while  some  of  them  occasionally  ran  into  the 
respondent's  office  as  they  were  passing  to 
hiqulre  about  the  case,  no  one  of  them  lost 
any  time  or  pay  In  their  regular  eihployments 
except  on  the  days  when  they  were  actually 
in  court  not  exceeding  five  days  In  the  ag- 
gregate, and  that  apart  from  any  agreement 
the  reqiondent  could  not  "fairly  and  reason- 
ably [have]  called  the  witnesses  for  more 
than  eight  or  nine  days  at  most"    But  he 
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made  no  finding  of  bad  faith  on  fhla  point. 

He  further  found  that  whatever  was  done 
In  holding  witnesses  for  31  of  the  days  cer- 
tified to,  the  respondent  did  while  "a  clear 
and  explicit  agreement  existed  between  him" 
and  the  attorney  for  the  Boston  Elevated 
Eallway  Company  "that  neither  party  "need- 
ed to  get  ready'  nor  'keep  witnesses  around' 
until  notified  by  the  other."  Upon  these 
facts  the  Justice  of  the  superior  court  found 
that  "the  witnesses'  certificates  prepared  and 
filed  by  the  respondent  'were  false,  and  were 
known  by  the  respondent  to  be  false,  and 
were  not  made  In  good  faith,  but  were  Im- 
proper, illegal  and  fraudulent,' "  and  that  In 
bis  conduct  respecting  them  "the  respondent 
acted  Improperly  and  dishonestly  and  com- 
mitted a  fraud  upon  the  defendant."  The 
respondeit  filed  certain  requests  for  rulings, 
some  of  which  were  granted  and  others  re- 
fused. After  the  filing  of  the  findings' the  re- 
spond^it  excepted  to  certain  parts  thereof 
and  filed  further  requests  for  rulings  and  a 
motion  for  a  new  trial.  These  were  all  over- 
ruled or  refused  and  upon  the  findings  an  or- 
der of  court  was  entered  suspending  the  re- 
spondent from  his  office  of  attorney  for  three 
years.  The  respondent  excepted  and  ap- 
pealed. 

[1]  1.  It  is  argued  tliat  there  is  a  variance 
between  the  petition,  and  the  findings  in  that 
the  latter  so  tax  as  fraudulent  conduct  is 
concerned  are  based  wholly  upon  the  agree- 
ment between  counsel  in  the  O'Halloran  Case 
that  parties  should  not  be  held  for  trial  and 
that  this  spedflc  matter  Is  not  alleged  In  the 
petition. 

The  reprehensible  conduct  charged  was  the 
fraudulent  collection  of  excessive  witness  fees 
and  this  was  the  matter  proved.    It  has  been 
frequMitly  decided  that  In  petitions  of  this 
kind  the  technical  nicety  of  common-law  crim- 
inal pleading  Is  not  required.     Boston  Bar 
Association  t.  Greenhood,  168  Mass.  169,  46 
N.  E.  668;   Boston  Bar  Ass'n  v.  Casey,  196 
Mass.  100,  81  N.  E.  892.    The  defendant  was 
fully  and  fairly  Informed  of  the  general  na- 
ture of  the  charges  against  him.    In  a  broad 
sense  the  proof  corresponded  with  the  allega- 
tions.   The  evidence  was  received  without  ob- 
jection.   If  there  had  been  any  suggestion  of 
Its  IncompetMicy,  an  amendment  to  the  peti- 
tion might  have  been  made.    There  appears 
to  have  been  a  full  and  fair  trial,  and  testi- 
mony bearing  upon  this  and  otber  aspects  of 
the  case  Was  Introduced  by  the  defendant 
Even  If  there  was  a  slight  variation  between 
the  proof  and  the  allegations.  It  would  have 
been  Immaterial.     No  special  form  of  pro- 
cedure is  prescribed  for  such  a  petition  as 
tbls  Is  and  while  courts  are  always  sedulons 
to  see  that  an  attorney  at  law  Is  given  op- 
portunity for  a  full  and  fair  hearing,  it  is  to 
be  borne  in  mind  that  the  primary  end  In  view 
Is  an  Inquest  into  the  conduct  of  one  of  its 
officers.    In  such  an  Inquiry,  mere  forms  not 
affecting  Its  merits  should  not  sti\nd  In  the 


way  of  protecting  the  court  and  the  public  I^ 
appropriate  action  after  a  full  hearing.  Ran- 
dall, Pefr,  11  Allen,  4T3.  Moreover  It  te 
doubtful  If  even  In  a  criminal  case,  such 
slight  discrepancy  between  allegation  and 
proof  would  be  of  any  consequenca  Com.  v. 
Oransteln  &  Co.,  95  N.  E.  97. 

[2]  2.  The  request  for  k  ruling  that  the 
questions  Involved  had  already  been  adjudi- 
cated In  the  respondent's  favor  was  properly 
refused.  The  hearing  on  the  motion  to  vacate 
the  Judgment  In  O'Halloran  v.  Boston  Elev. 
Ry.  Co.  appears  to  have  been  decided  wholly 
npon  a  Jurisdictional  question  and  did  not 
involve  tile  Issues  depending  npon  this  peti- 
tion. 

[3,  4]  S.  It  is  argued  that  the  findings  of 
fact  made  by  the  superior  court  Justice  were 
not  warranted  by  the  evidence.  The  evidence 
was  conflicting,  but  the  witnesses  were  seen 
by  the  trial  court  and  his  determinations  of 
tact  under  these  circumstances  are  not  open 
to  revision  In  this  court  His  conclusions 
based  npon  personal  observation  of  witnesses, 
their  voice,  manner  and  facial  expression  In 
testifying  afford  him  far  better  opportunities 
for  reaching  a  correct  conclusion  than  an  ap- 
pellate court  can  possess.  A  careful  reading 
of  the  record,  however,  convinces  us  that  no 
error  was  committed  and  that  the  finding 
was  amply  warranted.  Witness  certificates 
attesting  attendance  for  33  days  under  the 
circumstances  here  disclosed  are  of  them- 
selves significant  of  wrongdoing.  Most  of 
the  witnesses  lost  no  time  whatever  from 
their  regular  employmente  except  on  the  days 
of  actual  trial.  Persons  who  pursue  their 
ordinary  occupations  without  Interruption 
cannot  be  treated  as  witnesses  merely  be- 
cause they  are  ready  to  attend  court  upon 
notification.  There  must  be  an  actual  at- 
tendance Mther  at  the  courthouse  or  near  to 
it  under  clrcumsteaces  which  involve  a  real 
and  appreciable  Interference  with  their  every 
day  conduct  It  Is  attendance  as  a  witness 
and  not  mere  willingness  to  attend  as  a  wit- 
ness which  Justifies  the  signing  of  a  certifi- 
cate. Eeld  V.  Wright,  181  Mass.  306,  63  N.  E. 
886.  The  testimony  of  two  witnesses  was 
explicit  as  to  the  agreement  between  respec- 
tive counsel  that  neither  side  should  be  held 
for  trial  for  most  of  the  days  claimed  In  the 
certificates.  The  trial  court  could  believe 
them  If  he  found  them  worthy  of  credence. 

[5]  4.  The  motion  for  a  new  trial,  after  one 
full  hearing  had  been  had,  was  addressed 
wholly  to  the  discretion  of  the  trial  court, 
and  Is  not  open  to  revision  upon  this  record. 
Reeve  v.  Dennett  137  Mass.  315,  318 ;  Scan- 
nell  V.  Boston  Elev.  Ry.,  94  N.  E.  696. 

[8]  6.  The  finding  of  facts  by  the  court,  to 
which  reference  has  already  been  made,  was 
a  suflldent  warrant  for  the  order  of  the  court 
to  the  efllect  that  the  respondent  was  guilty  of 
misconduct  In  his  office  of  an  attorney,  and 
for  his  suspension  for  a  period  of  three  years. 

6w  We  have  examined  all  the  other  pointe 
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nlsed  and  find  notblng  which  requires  far- 
ther discussion,  and  they  bar*  not  been  ar^ 
gued. 

Exceptions  overruled. 

Order  affirmed. 


(MM  Mass.  15E) 

BOURNE  T.  WHITMAN. 

(Supreme  Judicial  Court  of  Masaaehnsetts. 
Barnstable.    May  19,  1911.) 

1.  HionwATB  (I  184*)— CoixrsiONS— Law  ot 
THE  Road. 

Under  Rev.  I>W8,  c.  64,  {  1,  requiring  per- 
sona to  drive  on  the  right-hand  side  of  the  road, 
the  fact  that  the  defendant  was  so  driving  is 
some  evidence  of  the  exercise  of  due  care,  and 
the  fact  that  the  plaintiff  coming  from  an  oppo- 
site direction  collided  with  him  is  some  evidence 
that  plaintiff  was  negligent. 

[Ed.   Note.— For  other  cases,  see   Highways, 
Cent.  Dig.  i  472;   Dec,  Dig.  (  184.»] 

2.  Tmai,  (8  261*)- Instbuctiohs— Rbfdbal. 

Instructions  correct  in  law,  but  on  detached 
portions  of  the  evidence  on  a  single  issue,  may 
be  refused. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  660;   Dec.  Dig.  f  261.»] 
8.  Licenses   (i   8*)— AuTouoBiua— Statotm 

— CONSTBUCTION. 

St  1903.  e.  473,  I  5,  provided  that,  except 
as  "hereinafter"  provided,  no  person  shall  op- 
erate an  automobile  without  a  license;  and  sec- 
tion 6  provided  that  the  provisions  of  this  sec- 
tion shall  not  prevent  the  operation  of  automo- 
biles by  unlicensed  persons,  if  riding  with  or  ac- 
companied by  a  licensed  chauffeur  or  operator. 
St.  1903,  c.  311,  I  4,  amending  St.  1903,  c.  473, 
(  4.  inserted  in  that  section  the  provisions  as 
to  unlicensed  persons  riding  with  a  licensed 
chauffeur ;  and  section  7,  St.  1906,  repealed  sec- 
tion 6,  St.  1903.  but  the  word  "hereinafter," 
used  in  section  5,  was  not  changed  to  "herein." 
Held,  that  failure  to  make  that  change  was  a 
mere  inadvertence,  and  that  an  unlicensed  per- 
son might  operate  an  automobile,  if  aooom- 
penied  by  a  licensed  chauffeur. 

[Ed.    Note. — For    other    cases,    see    Licenses, 
Cent.  Dig.  §{  16,  17;   Dec.  Dig.  $  8.*] 

4.  Licenses  ({  14*)— Adtouobiles— Statutes 
— constboction. 

The  provision  in  St  1003,  c.  473,  |  4,  al- 
lowing unlicensed  persons  to  operate  an  auto- 
mobile when  accompanied  by  a  licensed  operator, 
was  intended  to  provide  an  opportunity  for  per- 
sons to  learn  to  drive  an  automobile,  and  does 
not  necessarily  mean  that  the  unlicensed  opera- 
tor should  be  under  the  legal  control  of  the  li- 
censed chauffeur,  and,  if  the  unlicensed  opera- 
tor be  a  person  of  great  skill,  the  supervision 
by  the  licensed  operator  need  not  be  very  close, 
provided  both  persons  realize  that  the  unlicens- 
ed operator  is  acting  under  the  direction  of  the 
licensed  one. 

[Ed.    Note.— For   other   cases,   see   Licenses, 
Dec.  Dig.  I  14.*] 

5.  Appeal  and  Ebbob  (8  801*)  —  Review — 
BuBDEN  OF  Showing  Ebbob. 

The  burden  of  showing  error  is  on  the  ex- 
cepting party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3670;   Dec.  Dig.  i  901.*] 

ft.  Neolioenck  (8  6*)— Acts  Constitutino— 
Violation  of  Obdinance  ob  Statute. 
The  violation  of  a  criminal  statute  is  evi- 
dence of  negligence  on  the  part  ot  the  violator, 
but  only  with  regard  to  matters  to  which  the 


statute  relates ;  for  a  criminal  statute  is  eaac^ 
ed  for  the  benefit  of;  and  creates  a  duty  to,  the 
public,  and  if  an  individual  be  injured  by  a 
violation  of  such  a  statute  he  has  a  remedy,  but 
individuals  have  no  right  of  action  against  one 
merely  liecause  he  violates  a  criminal  statute. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  I  8 ;  Dec.  Dig.  8  6.*] 

7.  Neolioenqe  (I  76*)— Aot8  CoNsrrnJTma— 
Violation  or  Obdinance  ob  Statute. 

One  violating  a  criminal  law  cannot  re< 
cover  for  an  injury  to  which  his  criminality 
was  a  directly  contributing  cause. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent  Dig.  88  104-107;   DecTBig.  {  76,*  J 

8.  Atmom  (8  12*)  —  Neoligencb  (8  76*)  — 
Bight  o»  Violatob  of  Obdinance  or 
Statute. 

As  punishable  misdemeanors  ate  very  nu. 
merous,  the  violation  of  a  criminal  statute  of 
slight  importance  should  not  affect  one's  civil 
rights,  except  when  the  violation,  viewed  in  ref- 
erence to  the  element  of  criminality  intended  to 
be  punished,  has  had  a  direct  effect  upon  the 
violator's  cause  of  action;  and  hence  one  oper- 
ating an  automobile  without  a  license,  in  viola- 
tion of  St  1903,  c  473,  8  6,  is  not  without  the 
protection  of  law  merely  because  violating  that 
statute,  but  has  the  same  civil  rights  as  any 
other  operator  of  an  automobile,  where  his  crim- 
inality is  not  a  contributing  cause  of  an  injury, 
but  is  only  a  condition. 

[E^.  Note.— For  other  cases,  see  Action,  Dea 
Dig.  8  12  ;*  NegUgence,  Dec.  Dig.  8  76.*) 

9.  MASTim  AND  Sebvant  (8  330*)— Relatioh 
— Evidence- Admibsibtlitt. 

In  determining  whether  a  son,  who  was 
operating  his  father's  automobile,  was  his 
father's  servant,  evidence  that  he  was  the  regu- 
larly employed  chauffeur  of  his  father,  living  in 
the  family,  and  that  the  persons  he  brought  to 
a  dance  in  the  evening  and  carried  home  again 
were  in  the  presence  of  the  father  and  his  fam- 
ily at  the  dance,  and  tliat  his  father  told  him  to 
light  the  headlight,  was  admissible  for  tlia  con- 
sideration of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  8  1271;   Dec.  Dig.  8  330.*] 

Exceptions  from  Superior  Court,  Barn- 
stable County;   Chaa  U.  Bell,  Judge. 

Separate  actions  by  Timothy  V.  Bourne 
and  by  May  C.  Davis  against  William  P. 
Whitman,  and  by  the  same  plaintiffs  against 
Richard  P.  Whitman.  There  was  a  verdict 
for  plaintiffs  In  each  case,  to  which  defend- 
ants except     Exceptions  sustained. 

Ctias.  F.  Ghoate,  Jr.,  for  plaintiffs.    Cham-  ' 
berlaln  &  Fletcher,  for  defendants. 

KNOWLTON,  O.  J.  [11  These  are  actions 
to  recover  for  injuries  received  from  a  col- 
lision between  two  automobiles,  in  one  of 
which  the  two  plaintiffs  were  riding.  The 
accident  happened  late  in  the  evening  of  Au- 
gust 15,  1908.  The  defendants  asked  the 
court  to  Instruct  tlie  jury  as  follows:  "If  the 
jury  finds  that  at  the  time  of  the  accident, 
the  defendant  was  driving  on  the  right  of  tlie 
middle  of  the  traveled  part  of  the  way,  It  is 
evidence  of  the  exercise  of  due  care  on  his 
part;  and  if  the  jury  shall  find  that  the 
plaintiff  Bourne  was  driving  his  machine  In 
an  opposite  direction  and  collided  with  the 
defendant,  this  Is  evidence  that  the  plaintiff 
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was  acting  In  violation  of  R.  L.  e.  64,  §  1,  re- 
quiring him  to  drive  to  -the  right  of  the  mid- 
dle of  the  traveled  part  of  the  road,  and  un- 
explained, indicates  negligence  on  the  part 
of  the  plaintiff."  There  was  evidence  to 
which  the  request  was  applicable.  There  was 
Also  other  evidence  bearing  upon  the  quee- 
tlons  whether  the  plaintiffs  were  in  the  ex- 
erdse  of  due  care  and  whether  the  defend- 
ant was  negligent.  The  reqnest  was  in  ac- 
cordance with  the  law  as  laid  down  in  Perl- 
Bteln  V.  American  Express  Co.,  177  Mass.  530, 
59  N.  E.  194,  52  U  R.  A.  959,  and  in  other 
cases,  and  it  well  might  have  been  given. 
Perhaps  the  defendants  properly  might  have 
gone  further  and  asked  for  an  instruction 
that  if  the  Jury  found  the  facts  stated  in 
the  request,  and  also  foimd  that  this  viola- 
tion of  the  statute  was  one  of  the  direct  and 
proximate  causes  of  the  collision,  the  plain- 
tiff Bourne  could  not  recover.  Newcomb  ▼. 
Boston  Protective  Dept.,  146  Mas&  586,  16 
N.  E.  555,  4  Am.  St  Rep.  354. 

[2]  The  plaintiff's  contention'  is  that  the 
Judge  was  not  bound  to  grant  the  request, 
because  It  asked  for  a  ruling  upon  the  ef- 
fect of  a  particular  part  of  the  evidence,  upon 
a  question  on  which  there  was  other  testi- 
mony. It  Is  true  that  the  general  subject  of 
the  plaintiff's  care  and  the  general  subject 
of  the  defendant's  n^ligence  were  involved 
In  the  two  branches  of  the  request,  and  there 
was  other  Important  testimony  bearing  upon 
each  of  these  subjects.  Applying  the  rule 
strictly,  we  are  of  oplnl<H>  that  the  Judge  was 
not  bound  to  comply  with  a  request  in  this 
form,  and  to  select  evidential  facts  that 
might  or  might  not  be  found  by  the  Jury,  and 
separate  them  from  other  parts  of  the  testi- 
mony as  subjects  for  a  special  InBtruction 
npon  their  effect  as  evidence.  EUcks  v.  N.  TC., 
M.  H.  &  H.  R.  R,  164  Mass.  424,  41  N.  E. 
721,  49  Am.  St.  Rep.  471,  and  cases  cited. 

One  of  the  defendants  was  a  father,  who 
owned  the  automobile,  and  the  other  was  his 
minor  son  19  years  of  age,  who  operated  it 
as  his  chauffeur  a  part  of  each  year,  with- 
out compensation.  One  of  the  questions  be- 
fore the  court  was  whether  the  son,  Richard 
P.  Whitman,  was  acting  as  his  father's  serv- 
ant at  the  time  of  the  accident,  or  was  run- 
ning the  automobile  for  himself  alone.  He 
bad  bad  a  license  to  operate  an  automobile 
as  chauffeur  for  his  father,  William  P.  Whltr 
man.  In  1905,  1906,  1907  and  1908,  np  to 
August  14,  1908,  when  the  license  expired. 
He  had  made  an  application  for  another  li- 
cense which  was  issued  to  him  on  August 
17th.  -On  August  15,  1908,  the  day  of  the 
accident,  be  was  operating  the  machine  with- 
out a  license.  The  evidence  tended  to  show 
that  he  was  of  large  experience  in  this  busi* 
nesa  and  presumably  thoroughly  competent. 

The  defendants  offered  to  prove  that  Dr. 
Harold  O.  Hunt,  who  was  riding  with  Rich- 
ard P.  Whitman  in  the  automobile,  was  the 
bolder  of  an  operator's  license  which  he  had 
with  him  at  the  time  of  the  accident    This 


evidence  was  exchtded  and  the  Judge  ruled 
that  the  possession  of  a  license  by  another 
person  riding  with  him,  afforded  him  no  Jus- 
tification. 

[3]  .This  brings  us  to  the  consideration  of 
the  language  In  St  1903,  c  473,  S  4,  as  amend- 
ed by  St.  1905,  c.  311,  {  4,  as  follows:  "The 
provisions  of  this  section  shall  not  prevent 
the  operation  of  automobiles  by  unlicensed 
persons,  if  riding  with  or  accompanied  by  a 
licensed  chauffeur  or  operator."  These  words 
were  originally  in  St  1903,  c.  473,  §  6,  ^nd 
tbU  section  was  repealed  by  St  1905,  c.  311, 
^  7.  In  the  repealing  statute  they  were  in- 
serted in  section  4  of  the  former  act  by 
an  amendment  of  that  act,  but  the  word 
"hereinafter"  In  section  6  of  St  1903,  c.  473, 
was  not  changed  to  "herein,"  as  it  should 
have  been  when  the  quoted  language  which 
previously  had  followed  this  word  was  now 
made  to  precede  it  by  putting  It  in  the  ear- 
lier section.  We  are  of  opinion  that  the  fail- 
ure to  make  this  change  was  a  mere  inad- 
vertence, and  that  an  unlicensed  person  may 
operate  an  automobile,  If  riding  with  or  ac- 
companied by  a  licensed  chauffeur  or  opera- 
tor, under  the  authority  of  St  1903,  c.  473, 
{  4.  as  amended  by  «t  1905,  c.  311,  {  4. 

[4]  The  exclusion  of  the  evidence  and  the 
ruling  were,  at  variance  with  the  provision 
relied  on  by  the  defendant,  if  the  language 
is  taken  literally  and  interpreted  broadly. 
What  is  the  meaning  of  the  language?  Evi- 
dently it  was  Intended  to  provide  an  oppor- 
tunity for  persons  to  learn  to  use  an  auto- 
mobile by  running  it  under  the  supervision 
of  a  licensed  person,  and  thus  acquire  skill 
by  practice,  without  which  one  never  could 
become  skillful.  It  does  not  necessarily 
mean  that  the  unlicensed  operator  shall  be 
under  the  legal  control  of  the  licensed  chauf- 
feur, for  the  operator  might  be  the  owner  of 
the  automobile,  and  the  chauffeur  a  person 
hired  by  him  to  give  instructions  under  his 
direction.  But  the  language  of  the  statute 
undoubtedly  contemplated  by  the  words,  "rid- 
ing with  or  accompanied  by,"  proximity  suffi- 
cient to  enable  the  licensed  operator  to  main. 
tain  such  supervision  as  might  be  necessary 
for  safety,  and  to  render  assistance.  If  need 
be,  with  reasonable  promptness.  In  a  case 
like  the  present  where  the  unlicensed  opera- 
tor was  a-  person  of  skill  and  great  experi- 
ence, whose  license  had  expired  only  the  day 
before  and  who  was  expecting  another  li- 
cense within  a  day  or  two,  the  supervision 
and  reasonable  proximity  required  by  law 
would  not  be  as  dose  as  in  ordinary  cases, 
but  we  are  of  opinion  that  the  law  contem- 
plates at  least  knowledge  on  the  part  of  both 
persons,  of  the  existence  of  a  relation  like 
that  of  operator  without  a  license,  and  li- 
censed chauffeur  or  operator  .  accompanying 
him,  in  a  position  to  advise  or  assist  wltb 
reasonable  promptness,  if  necessary. 

[S]  Neither  the  offer  of  proof  nor  the  rul- 
ing shows  plainly  what  construction  was  put 
upon  the  statute  by  the  Judga    He  may  have 
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made  his  rnllng  on  the  gfonnd  tiiat  th^  de- 
fendants did  not  go  far  enough  1h  their  offer, 
to  bring  the  case  within  the  authority  of  the 
statute.  As  the  burden  of  showing  error  Is 
on  the  excepting  party,  we  are  Inclined  to 
hold  that  the  offer  did  not  go  far  enough  and 
{hat  no  error  Is  shown.  But  If  the  relation 
between  the  defendant  Richard  P.  Whitman 
and  Dr.  Hunt  was  that  contemplated  by  the 
statute  and  known  to  both  of  them,  we  are 
of  opinion  that  the  defendant  was  protected, 
even  if  it  was  not  expected  that  any  partic- 
ular supervision  would  be  required,  and  If 
they  were  not  in  such  proximity  as  would 
he  necessary  for  safety  between  a  licensed 
chauffeur  and  an  unlicensed  operator  Just  be- 
ginning to  learn  to  manage  a  machine. 

At  the  request  of  the  plaintiffs,  the  Judge 
Instructed  the  Jury  that  "Richard  P.  Whit- 
man, at  the  time  of  the  accident,  was  a  tres- 
passer upon  the  highway  and  had  no  legal 
rigbt  then  and  there  to  operate  the  car." 
Under  the  first  part  of  the  instruction  the 
plaintiffs  owed  him  no  duty  except  to  re- 
frain from  inflicting  an  in/nry  upon  him 
wantonly  or  recklessly.  He  had  no  right  to 
put  his  car  In  the  way  of  the  plaintiffs,  or 
to  Interfere  with  their  use  of  the  road  in  any 
part  which  they  chose  to  occupy.  The  rights 
and  duties  of  both  parties  were  different 
from  those  of  ordinary  travelers.  Presuma- 
bly the  Instruction  affected  the  decision,  and 
if  it  was  erroneous,  there  must  be  a  new 
trial. 

For  the  discussion  of  this  part  of  the  case, 
we  assume  that  the  defendant  Richard,  re- 
ceived no  protection  from  Dr.  Hunt's  licoise. 
He  was  then  violating  the  law  in  not  having 
obtained  another  license  before  running  the 
car.  What  effect  did  this  violation  have  up- 
on the  right  of  either  party  to  recover,  when 
there  was  an  accidental  collision  between  his 
car  and  that  of  another  driver  on  the  high- 
way? 

[6]  It  is  universally  recognized  that  the 
violation  of  a  criminal  statute  is  evidence  of 
negligence  on  the  part  of  the  violator,  as  to 
all  consequences  that  the  statute  was  intend- 
ed to  prevent.  It  has  been  said  In  a  general 
way  that  such  a  violation  Is  evidence  of  neg- 
ligence of  the  violator,  and  it  has  sometimes 
been  stated  that  this  would  show  negligence, 
that  can  be  availed  of  as  a  ground  of  recov- 
ery by  one  who  suffers  any  kind  of  an  injury 
from  him  while  this  illegality  continues ;  but 
it  is  now  settled  that  It  is  not  even  evidence 
of  negligence,  except  in  reference  to  matters 
to  which  the  statute  relates.  Davis  v.  John 
I*  Whiting  &  Son  Co.,  201  Mass.  91-96,  87  N. 
B.  199,  and  case;  cited.  A  criminal  statute 
in  the  usual  form  Is  enacted  for  the  benefit  of 
the  public.  It  creates  a  duty  to  the  public. 
Every  member  of  the  public  is  covered  by  the 
protecting  influence  of  the  obligation.  If  one 
suffers  injury  as  an  individual,  in  his  person 
or  his  property,  by  a  neglect  of  this  duty, 
be  has  a  remed.T,  not  because  our  general  and 
criminal  laws  are  divided  in  their  operation. 


creating  one  duty  to  the  pnbUc  and  a  sepa- 
rate duty  to  individuals;  but  because  as  one 
of  the  public  in  a  peculiar  situation,  he  suf- 
fers a  special  injury,  different  in  kind  from 
that  of  the  public  generally,  from  the  neglect 
of  the  public  duty.  As  was  said  by  Mr.  Jus- 
tice Matthews  in  Hayes  v.  Michigan  Central 
R.  R.  Co.,  Ill  U.  8.  228-240,  4  Sup.  Ct.  869. 
374,  28  U  Ed.  410:  "The  duty  is  not  to  the 
city  as  a  municipal  body,  but  to  the  public 
considered  as  composed  of  individual  persons, 
and  each  person  specially  Injured  by  the 
breach  of  the  obligation,  is  entitled  to  his  in- 
dividual compensation  and  to  an  action  for 
Its  recovery."  Iqtlmatlons  that  there  is  a 
separate  and  distinct  duty  to  individuals  un- 
der general  criminal  laws,  are  not  in  accord- 
ance with  sound  reasoning  or  the  weight  of 
authority. 

[7]  If  we  consider  the  effect  of  such  a  vio- 
lation of  law  by  a  plaintiff,  upon  his  right  to 
recover,  the  principles  that  have  been  recog- 
nized are  Instructive.  They  were  considered 
long  ago  in  connection  with  our  Sunday  law. 
It  has  been  established  from  early  times  that 
one  who  is  violating  a  criminal  law  cannot 
recover  for  an  injury  to  which  his  criminal- 
ity was  a  directly  contributing  cause.  It  was 
early  held  In  this  state  that  one  traveling  in 
violation  of  the  statutes  as  to  the  observance 
of  the  Lord's  Day  could  not  recover  for  an 
injury  received  while  so  traveling.  Smith  v. 
Boston  &  Maine  R.  R.,  120  Mass.  490,  21  Am. 
Rep.  G38,  and  cases  cited ;  Lyons  v.  Desotelle, 
124  Mass.  387 ;  Day  v.  Hlghhind  St  Ry.,  136 
Mass.  113,  44  Am.  Rep.  447 ;  White  v.  Lang, 
128  Mass.  598,  35  Am.  Rep.  402 ;  McOrath  v. 
Merwin,  112  Mass.  467,  17  Am.  Rep.  119. 
These  decisions  on  the  Sunday  law  have  been 
much  criticised  in  the  opinions  of  other 
courts  and  by  writers  of  text-books.  Bros- 
chart  V.  Tuttle,  69  Conn.  1,  21  AU.  925,  11  L. 
R.  A.  33;  Sutton  v.  Town  of  Wauwatosa,  29 
Wis.  21,  9  Am.  Rep.  534;  Baker  v.  City  of 
Portland.  58  Me.  199,  4  Am.  Rep.  274;  Bald- 
win V.  Barney,  12  R.  I.  392,  34  Am.  Rep.  670: 
Johnson  v.  Town  of  Irasburgh,  47  Vt  28,  19 
Am.  Rep.  Ill;  Plata  v.  City  of  Cohoes,  89 
N.  Y.  219,  42  Am.  Rep.  286.  The  ground  of 
the  criticism  may  be  stated  in  a  word,  as  a 
supposed  failure  to  distinguish  between  crim- 
inality which  is  a  cause,  and  criminality 
which  is  a  mere  condition,  of  an  injury  for 
which  recovery  is  sought.  But  this  distinc- 
tion is  now  thoroughly  established  in  our 
law.  Newcomb  v.  Boston  Protective  D^art- 
ment,  146  Mass.  596,  16  N.  E.  555,  4  Am.  St 
Rep.  854;  Farrell  v.  Sturtevant  Co.,  194 
Mass.  481-434.  80  N.  E.  469 ;  Moran  v.*  Dick- 
inson, 204  Mass.  669-562,  90  N.  E.  1150.  The 
Sunday  law,  so  called,  has  been  repealed  as 
to  its  effect  as  a  bar  to  recovery  in  actions 
of  tort  showing  a  violation  of  it  by  the  plain- 
tiff. R.  L.  c.  98,  1 17.  The  old  case  of  Oregg 
V.  Wyman,  4  Cush.  322,  as  to  the  effect  of 
the  Sunday  law  in  barring  a  claim  in  trover 
against  one  who  had  driven  a  horse  hired  for 
service  on  Sunday  to  a  different  place  from 
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tbat  agreed  upon,  wag  ov»niled  by  this  court 
before  tbe  partial  repeal  of  the  Sunday  law. 
Hall  r.  Gorcoran,  107  Maaa.  261,  9  Am.  Rep. 
80.  Other  caaea  have  been  decided,  In  which 
It  was  held  that  illegality  of  the  plalnticr  waa 
no  bar  to  hla  recovery  for  an  injury,  nnless 
hla  illegality  waa  a  cause  directly  contribu- 
ting to  the  injury.  Damon  t.  Sdtuate,  119 
Hasa.  66,  ao  Am.  Rep.  315;  Smith  t.  Gardner, 
XI  Gray,  418;  Dudley  r.  Northampton  St 
By..  a02  Maaa.  443,  446,  80  N.  E;  26,  23  li.  R. 
A.  (N.  S.)  661;  Moran  T.  DicUnaon,  204 
Maaa.  669,  90  N.  B.  1160. 

(II  The  only  matter  which  twema  to  be  left 
doubtful  under  our  dedalona  in  thla  daas  of 
caaea,  la  what  conatitutea  "illegality,"  which 
ia  aometlmes  a  directly  contributing  canae  of 
the  Injury.  Some  caaea  have  been  decided, 
which  aeem  to  Imply  that  if  there  ia  an  il- 
legal elemoit  entering  into  a  plaintlfra  act  or 
conduct,  and  this  act  or  conduct  directly  con- 
tributes to  hia  injury,  he  cannot  recover  al- 
though the  illegal  element  or  the  objection- 
able quality  of  the  act  had  no  tendency  to 
produce  the  injury,  and  the  consequences 
■would  have  been  the  same  under  the  othw 
existing  conditions,  if  the  criminal  element 
liad  been  aheent  In  other  caaea  the  decision 
seems  to  turn  upon  whether  the  criminal  ele- 
ment in  the  act  or  conduct,  oonaidered  by  it- 
aelf  alone,  operated  as  a  direct  cause  to  pro- 
duce a  result  that  would  not  have  been  pro- 
duced (mder  the  aame  condltiona  in  other  re- 
apecta,  If  the  criminal  el«nent  had  been 
abaent  Thla  latter  seems  to  be  the  pivotal 
question  in  most  cases  decided  in  other  states. 

The  fact  that  the  number  of  punishable 
mlademeanora  has  multiplied  many  times  in 
recent  yeara,  as  the  relationa  of  men  in  buai- 
nesa  and  aoclety  have  grown  complex  with 
the  Increase  of  population,  la  a  reason  why 
the  violation  of  a  criminal  statute  of  alight 
importance  should  not  attect  one's  civil 
rights,  except  when  thla  violation,  viewed  in 
reference  to  the  element  of  criminality  in- 
tended to  be  punished,  haa  had  a  direct  effect 
upon  his  cause  of  action.  Our  decisions  seem 
to  have  been  tending  towards  the  adoption 
of  auch  a  rule  Welch  v.  Wesson,  6  Gray, 
006;  SpotTord  v.  Harlow,  8  Allen,  176 ;  Steele 
T.  Bnrkhardt,  1(H  Mass.  69,  6  Am.  Rep.  191; 
Damon  v.  Sdtaate.  119  Maaa.  66,  20  Am.  Rep. 
815;  HaU  v.  Ripley,  119  Mass.  136;  Dudley 
T.  Northampton  Street  Railway,  202  Mass. 
448-446,  89  N.  Bb  26,  28  Lk  R.  A.  (N.  S.)  661 ; 
Moran  r.  Dlcklnaon,  204  Maaa.  659-662,  90  N. 
K  1160;  Chase  v.  N.  Y.  a  R.  Ck>.,  208  Mass. 
1S7,  94  N.  E.  377-385. 

Under  particular  statutes,  we  are  brought 
ba<^  to  the  question,  what  Is  the  legal  ele- 
ment which  is  the  essence  of  the  command  or 
prohibition?  In  moat  cases,  the  effect  of  do- 
ing or  failing  to  do  that  which  the  law  for- 
bids or  requires  under  a  penalty,  when  con- 
sidered In  reference  to  Its  relation  to  one's 
clvU  rights  in  collateral  matters,  ought  to  be 
limited  pretty   strictly.     laks  tb«  case  of 


driving  without  sldghb^s  In  violation  of  the 
law  of  the  road.  R.  L.  c.  64,  |  3 ;  Kidder  v. 
Dunstable,  11  Gray,  842;  Counter  v.  Coudi, 
8  Allen,  437.  The  requirement  of  the  law  Is 
that  "no  person  ahall  travel  on  a  bridge  Or 
way  with  a  sleigh  or  sled  drawn  by  a  horse, 
unless  there  are  at  least  three  bells  attached 
to  aome  part  of  the  hameas."  The  wrong  to 
be  prevented  la  the  failure  to  have  bells  while 
traveling  in  thla  way.  The  traveling  in  other 
respects  is  unobjectionable.  The  question 
ariaes  whether  the  act  should  be  deemed  Il- 
legal aa  a  whole,  in  reference  to  the  rule  that 
the  courts  will  not  aid  raie  to  obtain  the 
frulta  of  hla  disobedience  of  law,  or  wheth- 
er In  this  aspect,  its  differoit  qualities  may 
be  considered  separately.  It  is  possible  to 
decide  this  question  either  way,  but  we  think 
it  Is  more  consistent  with  Justice  and  with 
the  course  of  decision  elsewhere,  to  hold 
that,  in  reference  to  the  law  of  negligence 
and  the  rule  aa  to  rejection  of  cauaee  of  ac- 
tion that  are  founded  on  Illegality,  an  act 
may  be  conaldered  in  its  different  aspects  In 
Its  relation  to  the  cause  of  action,  and  if 
only  that  part  of  it  which  is  Innocent  affects 
the  cause  of  action,  the  existence  of  an  Il- 
legal elemoit  is  Immaterial.  We  do  not 
think,  under  this  statute,  that  one  who  drives 
in  a  Blelgh  without  beUs,  should  be  treated 
as  a  trespasser  on  the  highway,  although  he 
is  punishable  criminally  for  the  failure  to 
have  the  bells  attached  to  the  harness,  and 
is  liable  in  damages  to  any  member  of  the 
public  who  suffers  a  special  injury  by  reason 
of  this  failure. 

Consider  St.  1900.  6  014,  |  74,  which  (or^ 
bids,  under  a  penally,  the  regular  operation 
of  any  elevator  by  a  peraon  under  the  age  of 
16  years,  and  the  regular  operation  of  any 
rapidly  running  elevator  by  a  person  under 
the  age  of  18  years.  If  a  person  under  the 
prescribed  age,  while  employed  to  4K>erate  an 
elevator,  is  injured  through  the  negligence 
of  the  owner,  in  leaving  it  In  an  unsafe  con- 
dition, shall  his  violation  of  the  statute  by 
entering  this  service  before  reaching  the  pre- 
scribed age,  be  treated  as  criminality,  enter- 
ing Intel  every  one  of  his  acts  in  moving  the 
elevator,  ao  as  to  prevent  his  recovery  for  an 
injury  from  the  Joint  effect  of  his  employer's 
negligence  and  his  own  application  of  the 
power  to  raise  or  lower  the  elevator?  We 
think  it  better  to  hold.  If  his  age  and  the 
degree  of  his  competency,  which  might  de- 
pend In  part  up<m  his  age,  had  no  causal  con- 
nection with  the  injury,  that  his  criminality 
was  not  a  direct  cause  of  the  Injury.  In 
other  words,  that  the  punishable  element  In 
the  act  is  only  disobedience  as  to  age^  and 
although  his  act  In  applying  the  power  to  the 
elevator  which  brought  him  In  contact  with 
the  defect,  is  punishable,  and  in  a  sense  il- 
legal because  of  the  existence  of  that  ele- 
ment. In  determining  the  relation  of  his  con- 
duct to  the  cause  of  action,  to  see  whether  the 
court  wIU  aid  blm  In  the  prosecution  «f  It, 
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w»  ongbt  to  Iltntt  tbe  inegality  to  that  part 
of  his  conduct  towards  which  tbe  statute  is 
particularly  directed.  We  are  to  consider  the 
specific  thing  at  which  the  statute  is  aimed, 
tLbd  the  immediate  effect  that  it  was  Intended 
directly  and  proximately  to  acoompUsh  by  Its 
command  or  prohibition.  A  question  of  this 
kind  arose  in  Murphy  r.  Russell,  202  Mass. 
480,  89  N.  B.  107,  but  it  was  not  referred  to 
In  the  opinion,  as  the  case  was  decided  on 
other  grounds.  Substantially,  this  question 
was  decided  In  Moran  t.  Dickinson,  201  Mass. 
559,  90  N.  E.  1150. 

Take  the  provision  In  St  1903,  c.  473,  f  5, 
that  "no  person  shall  operate  an  automobile 
or  motorcycle  for  hire,  unless  specially  li- 
censed by  the  commission  so  to  do,"  and  tbe 
earlier  provision  in  tlie  same  section  that  no 
person  shall  "operate  an  automobile  or  mo- 
torcycle upon  any  public  highway  or  private 
way  laid  out  under  authority  of  statute,  un- 
ices licensed  so  to  do  under  the  proTlsions  of 
this  act."  Tbe  operating  of  the  automobile 
in  Itself  la  unobjectionable.  The  Illegal  ele- 
ment In  the  act  Is  the  failure  to  have  a  11- 
censew  The  purpose  of  the  requirement  of  a 
license.  Is  to  secure  competency  In  the  op- 
erator. If  In  any  case  tiie  failure  to  have  a 
license,  looking  to  those  conditions  that  oc- 
dlnarily  accompany  the  failure  to  liave  it. 
Is  a  cause  contributing  directly  to  an  injury, 
a  violator  of  the  law  would  be  legally  re- 
sponsible to  another  person  Injured  by  the 
failure;  or,  if  he  Is  Injured  himself,  would 
be  preclnded  from  recovery  against  another 
person  who  negligently  contributed  to  the 
Injury.  But  we  are  of  opinion  that  his  fail- 
ure in  that  respect  is  only  evidence  of  negli- 
gence in  reference  to  his  fitness  to  operate  a 
car,  and  to  bis  skill  in  the  actual  manage- 
ment of  it,  unless  in  the  case  of  a  plaintiff, 
it  is  shown  to  be  a  contributing  cause  to  the 
In^ry  sued  for,  in  which  case  it  is  a  bar  to 
recovery.  We  think  that  the  operation  of  a 
car  vrltbout  a  license,  while  it  is  a  punish- 
able act,  does  not  render  the  operator  a  tres- 
passer on  the  highwfiy,  but  that  the  Illegal 
element  in  the  act  is  only  the  failure  to  have 
a  license  while  operating  it,  so  that  if  the 
operation  and  movement  contributed  to  the 
accident  with  which  the  want  of  a  license 
bad  no  connection,  except  as  a  mere  condi- 
tion, they  would  not  preclude  the  operator  as 
a  plaintiff  from  recovery.  If  the  illegal  qual- 
ity of  the  act  had  no  t«idency  to  cause  tbe 
accident,  tbe  fact  that  the  act  is  punishable 
because  of  the  illegality,  ought  not  to  pre- 
clude one  from  recovery  for  harmful  results 
to  which,  without  negligence,  the  innocent 
features  of  the  act  alone  contributed. 

The  other  part  of  tbis  statute,  relative  to 
tbe  licensing  of  automobiles,  has  been  con- 
strued differently.  In  Dudley  v.  Northamp- 
ton Street  RaUway,  202  Mass.  443,  89  N.  R 
25,  2S  L.  R.  A.  (M.  S.)  661.  because  of  the 
peculiar  provisions  of  Che  statute  and  the 
dangers  and  evils  that  It  was  intended  to 
prevent.  It  was  decided  after  much  consid- 


eration, that  the  baving  of  such  a  macMna 
in  operation  on  a  street,  without  a  license, 
was  the  very  essence  of  the  Illegality,  and 
that  the  Illegality  waa  Inseparable  from  the 
movement  of  the  automobile  upon  tbe  street 
at  any  time,  for  a  single  foot;  that  in  such 
movement  the  machine  was  an  outlaw,  and 
any  person  on  the  street  as  an  occupant  of 
the  automobile,  participating  in  the  move- 
ment of  it,  was  for  the  time  being  a  tres- 
passer. Some  of  us  were  disinclined  to  lay 
down  the  law  so  broadly,  and  the  opinion  of 
the  court  was  not  unanimous;  but  tbe  doo> 
trine  has  been  •repeatedly  reaffirmed  and  is 
now  the  established  law  of  the  common- 
wealth. Feeley  v.  City  of  Melrose;  205  Mass. 
329,  91  N.  B.  306,  27  L.  R.  A.  (N.  8.)  1166; 
Chase  t.  New  York  Central  Railroad  Com- 
pany, 208  Mass.  137,  94  N.  E.  377-385.  Tbe 
difference  between  this  provision  of  the  stat- 
ute and  that  involved  in  the  present  case,  is 
in  part  one  of  form,  but  in  connection  witb 
the  form,  it  is  still  more  the  seeming  pur- 
pose and  intent  of  the  Legislature  as  to  per- 
mitting such  machines  upon  the  public  ways 
without  adequate  means  of  Identifying  them 
and  ascertaining  their  owner,  together  with 
tbe  requirement  tliat  the  machine  itself,  as 
a  thing  of  power,  shall  have  its  own  regis- 
tration and  legalization,  tbe  evidence  of 
which  it  shall  always  carry  with  it.  In  tlM 
last  of  tbe  cases  cited  is  this  language:  "Un- 
der the  decisions,  the  operation  of  the  unreg- 
istered automobile  is  deemed  to  be  unlawful 
ia  every  feature  and  aspect  of  it  Every- 
thing In  tbe  conduct  of  tbe  operator  that  en- 
ters into  the  propulsion  of  the  vehicle  is  un- 
der the  bann  of  tbe  law.  •  •  •  The  op- 
erator in  running  it  there  and  thus  bringing 
It  into  collision  with  the  locomotive  engine, 
is  guilty  of  conduct  which  is  permeated  in 
every  part  by  Ills  disobedience  of  the  law," 
etc. 

We  are  of  opinion  tliat  tiie  law  of  these 
last  cases  should  not  be  extended  to  the  pro- 
vision of  the  statute  requiring  every  opera- 
tor to  have  a  personal  license  to  operate  the 
car.  The  Jury  should  have  been  instructed 
that  the  defendant's  failure  to  have  a  license 
was  only  evidence  of  his  negligence  as  to  the 
management  of  the  car. 

[I]  An  important  question  at  tbe  trial  waa 
whether  there  was  any  evidence  that  Ricb- 
aid  P.  Whitman  was  operating  the  automo- 
bile as  the  servant  of  his  father,  at  the  time 
of  the  accident  or  only  on  bis  own  account 
Tbe  weight  of  tbe  testimony  waa  that  he 
was  using  it  with  his  father's  permission, 
solely  for  his  own  purposes.  But  we  are  of 
opinion  that  the  circumstances  that  he  was 
the  regularly  employed  chauffeur  of  bis  fa- 
ther, that  he  lived  in  his  father's  family, 
that  the  persons  whom  he  brought  to  the 
dance  In  the  evening  and  carried  home  again 
Just  before  the  accident  were  in  the  presence 
of  his  father  and  his  family  at  the  dance, 
that  his  father  saw  him  start  to  take  them 
home  from  the  dance  and  told  bim  be  had 
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better  Hght  his  heaailghts,  were  proper  for 
the  conaideratlon  of  tbe  Jnry  on  the  qtiestion 
Whether  be  was  representing  his  father  in 
mnnlngr  the  antomobile  at  the  time  of  the 
accident 
Exceptions  sustained. 


(Mt  Mara.  TO) 

BIDENOUB  T.  H.  C.  DEXTER  CHAIR  CO. 

(Snpieine  Judicial  Court  of  Maasachusetta. 
Suffolk.    Majr  18,  1911.) 

1.  Apfeai.  ard  BmoB  (S  978*)— Bxckption*- 
Nbw  Tbiai.. 

The  refusal  to  grant  a  new  trial  on  defend- 
ant's motion,  on  the  ground  thst  the  Jury  must 
have  disiegftrded  the  instructions,  was  discre- 
tionary, and  cannot  be  reviewed  on  ezceptiona. 
[Ei.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig-  §S  3866-3870;    Dec.  Dig.  i 

2.  New  Tbiai.  (i  SI*)— Necessitt  of  Objeo- 
WON  AT  Tbiai.  —  iNStrFFiciEWcr  of  Evi- 

DBNCB. 

Defendant's  request  to  set  aside  a  verdict, 
«n  the  ground  that  on  all  the  evidence  tbe  ver- 
dict was  unwarranted,  was  properly  denied,  as. 
it  sought  to  raise  a  question  which  should  have 
been  raised  before  verdict 

(Ed.  Not&— For  other  cases,  see  New  Trial, 
Cent  Dig.  {  131 ;  Dec.  Dig.  {  81.*] 

8.  Tbiai.  ({  250*)- Ibsubs. 

Where  the  sole  question  was  whether  a 
corporation  orally  agreed  to  apply,  in  liquida- 
tion of  notes  given  by  an  employ^,  the  reserved 
■alary,  and  not  whether  the  employ^  could  en- 
force, under  tbe  statute  of  frauds,  tbe  oral  agree- 
ment, which  was  executed,  the  refusal  to  charge 
that  tbe  agreement  was  void  under  tbe  statute 
of' frauds  was  proper. 

[Ed:  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {}  5ii4-S86 :  Dec  Dig.  {  250.*] 

4.  Tbiai.  (|  252*)— Inbtbuctions.  . 

Where,  in  an,  action  by  an  employe  of  a 
corporation  for  commissions  under  a  written 
contract  and  an  oral  agreement,  tbe  employe 
Claimed  that  while  notes  given  by  bim  for  the 
purchase  of  corporate  stock  were  outstanding, 
■it  was  agreed  that  his  salarv  should  be  in- 
creased, and  that  the  excess  RDould  be  applied 
to  the  payment  of  the  notes,  and  that  the  sum 
reserved  was  in  excess  of  tbe  amount  required 
to  pay  the  notes  and  his  general  account,  after 
proper  credits  of  partial  payments  made  by  him, 
and  the  auditor  found  that  the  employe's  claims 
were  true,  charges  that  there  was  no  evidence 
to  warrant  the  jury  to  find  an  agreement  in- 
creasing tbe  salary,  and  that  there  wan  no  evi- 
dence that  the  demands  of  the  corporation  had 
been  paid,  were  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  11  586-612;   Dec.  Dig.  i  252.*] 

6.  COHPBOMISB     AMD      SBTTLXiaCNT     (I     6*) — 
CUilUB  TOJt  COHPKRSATIOlf— SBITLBIIBNTS— 

Conclusiveness. 

Where  the  treasurer  of  a  corporation,  con- 
cededly  having  practically  the  sole  control  there- 
of, agreed  to  increase  the  salary  of  an  employe 
who  had  given  notes  in  payment  for  tha  price 
of  corporate  stock  bought  by  bim,  and  to  apply 
tbe  Increase  to  liquidate  the  notes,  the  fact  that 
tbe  books  of  tbe  corporation  did  not  show  tbe 
reserved  salary,  did  not  deprive  tbe  employe  of 
what  tbe  treasurer  conceded  to  be  due ;  and 
when  the  offer  of  the  treasurer  to  settle  the 
notes  and  the  general  account  of  tbe  employe  by 
waiving  a  balance  was  accepted  by  the  employe. 


Oiere  was  a  dlachtige  of  aay  debt  dalmed  tv 
the  corporation. 

[Ed.  Note.— For  other  cases,  see  Oompromlse 
and  Settlement,  Dec.  Dig.  {  5.*] 

6.  Appbal  and   Ebbob  ({  231*)— Questions 

Reviewable — Questions  Raised  fob  First 

Time  on  ApptAL. 

A  party,  relying  on  the  fact  that  an  accord 
and  satisfaction  was  not  pleaded,  so  that  evi- 
dence thereof  could  not  be  received,  could  not 
raise  the  want  of  pleading  for  the  first  time  on 
exceptions  to  tbe  refusal  to  give  requests,  which, 
without  calling  the  court's  attention  to  the 
point  required  it  to  rule  that  tbe  adverse  par- 
ty's defense  was  not  open  on  tbe  evidence ;  and 
this  Is  true,  though  the  exceptions  state  that 
reference  may  be  had  to  the  pleadings. 

[Kd.  Note.— For  other  caaes,  see  Appeal  aad 
Error,  Dec  Dig.  |  231.*] 

7.  Trial   (|    253*)— Instbuctions— Ionobiho 
Findings  of  Auditob. 

A  requested  instruction,  which  Ignores  tbe 
explicit  finding  of  the  auditor,  is  properly  re- 
fused, onder  tbe  rule  that  tbe  court  need  not  in- 
struct on  a  part  of  the  evidence. 

[Kd.  Note.— For  other  cases,  see  Trial,  Cent, 
Dig.  SI  613-623 ;    Dec.  Dig.  |  2.'53.*] 

8.  TBIAL    (f     198*)— INSTBUCTIONB— INVADINO 

Pbovincb  of  Jurt. 

A  Statement  in  tbe  charge  on  the  issue 
whether  the  salary  of  an  employe  had  been  In- 
creased, that  tbe  jury  could  find  an  increase 
from  all  tbe  facts  developed  at  the  trial,  read 
in  connection  with  the  preceding  statement, 
that  there  was  no  increase  of  salary,  unlesa  tbe 
jury  found  a  mutual  agreement  of  the  parties, 
was  not  objectionable,  as  Invading  the  province 
of  the  Jury. 

[ICd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  436-438 ;    Dec  Dig.  {  193.*] 

Exceptions  from  Superior  Court,  Snffolk 
County;   R.  F.  Raymond,  Judge. 

Action  by  Louis  B.  Ridenour  against  the 
U.  C.  Dexter  Chair  Company.  There  was  a 
verdict  for  plaintiff,  and  defendant  brings 
exceptions.    OTerruted. 

This  is  an  action  on  a  contract  for  com- 
missions claimed  under  a  written  contract 
and  nnder  an  oral  agreement  The  answer 
was  a  general  denial  and  payment  and  de- 
fendant filed  a  declaration  In  set-off  for  mon- 
eys claimed  to  have  been  paid  to  plaintiff  or 
on  his  account  The  answer  to  the  setoff 
WAS  a  general  denial  and  payment 

Plaintiff  claimed  that  bis  annual  salary  of 
$2,200  was  increased  to  $3,200,  the  additional 
$1,000  to  be  applied  towards  liquidating 
notes  given  by  bim  for  the  purchase  of  stock 
In  defendant  Defendant  asked  the  court 
to  give  the  following  nine  Instructions,  alt 
of  which  were  refused,  excepting  the  seventh 
and  el^ibth,  wbVh  were  given  as  requested: 

"(1)  That  upon  the  evidence  as  to  tbe 
law  of  New  Tork,  the  alleged  contract  of 
1S03  was  a  contract  not  to  be  performed 
wltbin  a  year  from  the  time  of  its  making 
and  was  null  and  void  because  not  subscrll^ 
ed  by  this  defendant. 

"(2)  That  under  tbe  law  of  Massachusetts 
the  alleged  contract  for  1903  would  be  with- 
in the  statutes  of  frauds  of  an  agreement  not 
to  be  performed  wltbin  a  year  and  would  not 
be  binding  upon  the  defendant 
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"(3)  That  there  Is  no  sufficient  evidence  In 
the  case  to  warrant  the  jnry  In  finding  that 
any  agreement  was  made  by  the  defendant 
fixing  the  salary  of  the  plalntlfC  for  the  years 
1903,  1904,  1905  and  1906  In  excess  of  $2,200. 

"(4)  That  there  Is  no  sufficient  evidence  In 
the  case  to  warrant  the  jury  In  finding  that 
the  plaintiff  became  entitled  to  receive  from 
the  defendant  as  compensation  for  his  serv- 
ices for  1903,  1904,  1905  and  1906  any  sum 
In  excess  of  $2,200  per  year  and  the  special 
commissions  with  which  his  account  was 
credited  by  the  defendant. 

"(5)  That  there  Is  no  sufficient  evidence  in 
the  case  to  warrant  the  jury  in  finding  that 
the  amount  claimed  by  the  defendant  In  Its 
set-off  less  the  credits  admitted  by  it  bas 
been  paid. 

"(6)  That  there  is  no  Issue  upon  the  plead- 
ings as  to  whether  the  note  of  April  2,  1900, 
was  paid  by  the  defendant  company,  and  the 
evidence  relating  to  Its  payment  out  of  a 
supposed  reserved  salary  Is  wholly  imma- 
terial. If  the  note  was  paid  by  the  defendant 
for  account  of  plaintiff  out  of  reserved  earn- 
ings not  credited  to  the  plaintiff,  such  pay- 
ment could  not  affect  in  any  way  the  Items 
that  were  charged  upon  the  books. 

"(7)  That  there  Is  no  evidence  tliat  the 
corporation  ever  held  the  note  of  October, 
1900,  or  had  any  Interest  therein;  that  Mr. 
Dexter  as  an  Individual  was  entirely  dis- 
tinct from  the  corporation;  that  the  claims 
of  the  corp<»ation  could  not  be  affected  by 
any  arrangements  between  Dexter  as  an  in- 
dividual and  the  plaintiff;  and  that  if  the 
settlement  of  the  October  note  was  between 
Dexter  as  an  individual  and  the  plaintiff,  all 
the  evidence  in  relation  thereto  was  imma- 
terial. 

"(8)  That,  upon  all  the  evidence  the  Jury 
would  not  be  warranted  in  finding  that  any 
of  the  items  included  in  the  set-off  were  paid 
by  the  settlement  of  the  October  note. 

"(9)  That  if  the  jury  should  find  that  the 
April  note  was  paid  by  the  corporation  at 
plaintiff's  request  applying  to  the  payment 
the  remittance  of  $150  from  Washington  and 
the  commission  credit  of  $1,610.36,  such  pay- 
ment would  not  affect  the  amount  due  by 
plaintiff  upon  his  general  account  and  in  the 
absence  of  further  testimony  would  require 
a  finding  for  the  defendant  for  the  amount 
of  its  set-off ;  but  if  said  sums  were  not  ap- 
plied by  the  defendant  company  to  the  pay- 
ment of  the  April  note,  but  were  applied  to 
plaintifTs  general  account  as  a  payment 
therein,  the  defendant  would  be  entitled  to 
a  finding  upon  its  set-off  of  the  difference 
between  the  two  amounts,  being  $340.96." 

John  Comerford,  for  plaintiff.  W.  C.  Cogs- 
well and  J.  H.  Appleton,  for  defendant 

BRALEY,  J.  [1]  The  refusal  to  grant  a 
new  trial  on  the  defendant's  motion,  that  the 
jury  must  have  disregarded  the  Instructions, 
was  discretionary,  and  cannot  be  reviewed 
on  exceptions.     Lord  t.  Rowse,   195   Mate. 


216,  219,  220,  80  N.  E.  822.  [21  Its  farther 
request,  ^^^  upon  all  the  evidence  the  ver- 
dict was  unwarranted,  sought  to  raise  a 
question  which  was  not  open,  as  it  should 
have  been  raised  before  verdict.  Loveland 
V.  Rand,  200  Mass.  142,  144,  85  N.  B.  948. 
The  exceptions  taken  at  the  trial  .relate  to 
the  refusal  to  rule  as  requested,  and  to  the 
Instructions.  It  was  conceded,  that  the 
amount  found  by  the  auditor  to  whom  the 
case  was  referred  was  due  the  plaintiff,  but 
the  defendant  having  declared  in  set-off  for 
a  much  larger  sum,  tbe  Items  of  which  were 
admitted  to  be  correct,  the  controversy  be- 
fore the  jury  was  confined  to  the  single  is- 
sue, as  to  whether  the  counterclaim  bad 
been  discharged  by  payment  The  auditor 
states  at  length  the  business  transactions  be- 
tween the  parties.  In  the  year  of  the  de- 
fendant's corporate  organization,  the  plain- 
tiff, who  was  in  Its  employment  as  a  sales- 
man, became  tbe  owner  of  50  shares  of  tbe 
capital  stock,  which  was  sold  and  Issued  to 
him  by  tbe  company.  To  obtain  the  money 
to  pay  for  tbe  stoCk,  be  gave  two  promissory 
notes,  payable  on  demand  to  the  order  of 
tbe  president,  who  acted  as  treasurer  and 
general  manager.  Tbe  notes  were  discounted 
by  the  treasurer  at  a  national  bank,  who 
paid  the  interest  as  it  became  due,  and  charg- 
ed the  payments  to  the  plaintiff  in  his  gen- 
eral account  in  the  company's  books.  It 
was  tbe  plaintiff's  contention,  that  while  the 
notes  were  outstanding,  it  was  agreed  that 
bis  salary  should  be  Increased,  tbe  excess  to 
be  reserved  and  applied  in  payment  of  tbe 
notes,  and  tbe  auditor  so  found.  If  tbe  mem- 
orandum in  writing  of  tbe  agreement  was  not 
signed  by  tbe  parties,  and  the  contract  was 
oral,  and  not  to  be  performed  within  one 
year  from  its  date,  tbe  defendant  did  not 
object  to  tbe  admission  of  the  unsigned 
agreement  or  of  tbe  auditor's  report  in  evi- 
dence, bnt  only  sought  to  control  and  rebut 
tbe  report  by  tbe  evidence  of  its  treasurer, 
that,  no  agreement  was  ever  made.  [3]  Tbe 
question  at  tbe  trial  was  not  whether  the 
plaintiff  could  have  enforced  the  contract  by 
an  independent  suit,  if  the  statute  of  frauds 
of  the  state  of  New  York,  or  our  own  statute 
had  been  pleaded  in  bar.  It  was,  whether 
the  defendant  agreed  to  apply  in  liquidation 
tbe  reserved  salary,  even  if  the  agreement 
might  be  unenforceable.  The  contract  more- 
over bad  been  executed  and  nothing  remain- 
ed to  be  done  except  to  apply  the  money  in 
payment.  The  first  and  second  requests 
were  rightly  refused. 

[4]  It  appears  from  the  report,  that  after 
much  correspondence,  and  many  interviews 
between  the  plaintiff  and  tbe  treasurer  as 
to  the  plaintiff's  contractual  relations  with 
the  company,  his  liability  on  tbe  general  ac- 
count, and  tbe  disposition  which  should  be 
made  of  the  notes,  the  plaintiff  and  the  de- 
fendant's treasurer  met  to  adjust  the  indebt- 
edness, and  settle  their  differences,  ti  tbe 
jury  accepted  tbe  report,  they  were  warrant- 
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ed  In  flndlng,  that  the  conclusions  reached 
by  the  auditor,  that  the  general  account 
which  Is  the  snbject  of  the  set-off,  was  ad- 
justed In  connection  with  the  settlement  of 
the  notes  were  right,  and  there- was  nothing 
due  the  defendant.  We  find  no  error  In  the 
refusal  to  give  the  third,  fourth  and  fifth  re- 
quests. [5]  The  Rum  reserved  appears  to 
bare  been  largely  in  excess  of  the  amount  re- 
quired to  pay  the  notes  and  the  general  ac- 
count aft»  th«  partial  payments  made  by 
the  plaintiff  npon  the  first  note  were  prop- 
erly credited,  and  the  authority  of  the  treas- 
urer to  bind  the  defendant  does  not  seem 
to  hare  been  disputed.  Indeed  from  hla  own 
evidence  he  had  practically  the  sole  control 
of  the  company,  and  if  the  company's  books 
did  not  show  the  reserved  salary,  which  the 
report  states  had  accrued  at  the  date  of  set- 
tlement, the  plaintiff  could  not  be  deprived 
of  what  the  treasurer  is  found  to  have  con- 
ceded was  Justly  due  him.  If  the  plaintiff 
had  admitted  the  correctness  of  the  general 
statement,  he  was  indebted  to  the  defend- 
ant for  the  balance  then  shown  to  be  due 
on  the  account.  But  he  did  not  admit  that 
be  owed  anything.  The  offer  of  the  treas- 
urer to  settle  the  notes,  and  the  general  ac- 
count by  waiving  the  balance,  which  the  au- 
ditor flnda  the  plaintiff  accepted,  according- 
ly operated  as  a  liquidation  and  discharge 
of  the  debt  Donohue  t.  Woodbury,  6  Cush. 
148,  52  Am.  Dec.  777 ;  Tompkins  t.  Hill,  145 
Mass,  379,  14  N.  E.  177. 

[I]  It  is  now  contended  that  the  settlement 
conld  not  be  shown,  as  an  accord  and  satis- 
faction had  not  been  pleaded.  But  the  de- 
fendant neither  objected  to  the  report  which 
was  the  only  evidence  of  the  settlement,  nor 
suggested  that  the  defense  was  not  open  un- 
der the  answer.  If  relied  upon,  it  should 
have  been  called  to  the  attention  of  the 
court,  when  the  plaintiff  doubtless  would 
have  been  given  an  opportunity  to  amend. 
Oulighan  t.  Butler,  189  Mass.  287,  289,  75 
N.  E.  726.  It  cannot  for  the  first  time,  raise 
a  question  of  pleading  in  this  court  on  ex- 
ceptions to  the  refusal  of  the  presiding  Judge 
to  give  requests  which  without  calling  his 
attention  to  the  point  required  him  in  effect 
to  rule,  that  the  plaintiff's  defense  was  not 
open  on  the  evidence.  Burnett  v.  Smith,  4 
Gray,  60,  .52,  53;  Jones  v.  Slsson,  6  Gray, 
288,  294;  Jones  v.  Wolcott,  15  Gray,  541, 
542;  Wall  V.  Provident  Institution  for  Sav- 
ings, 3  Allen,  96,  98;  McLean  v.  Richardson, 

127  Mass.  339,  344 ;  Carpenter  v.  Fisher,  175 
Mass.  9,  14,  55  N.  B.  479.  Nor  is  it  material 
that  the  exceptions  state  tliat  reference  may 
be  liad  to  the  pleadings.    Bass  t.  Edwards, 

128  Mass.  446.  [7]  It,  moreover,  may  be  said 
of  the  ninth  request,  that  it  ignored  the  ex- 
plicit finding'  of  the  auditor,  and  the  court 
was  not  required  to  instruct  on  a  part  of  the 
evidence.  American  Tube 'Works  v.  Tucker, 
185  Mass.  236,  70  N.  B.  59.    The  fifth,  sixth 


and  ninth  requests  could  not  properly  have 
been  given. 

[8]  No  error  appears  in  the  instructions  to 
the  Jury  so  far  as  argued.  The  charge  is 
not  fully  reported,  but  the  expression,  "that 
they  had  the  right  to  find  an  increase  from 
all  the  facts  as  they  were  developed  at  the 
trial,"  should  be  read  with  the  preceding 
statement,  that  there  was  no  Increase  of  sal- 
ary unless  the  jury  found  a  mutual  agree- 
ment of  the  parties.  The  province  of  the 
jury  was  not  invaded  by  any  expression  of 
opinion  by  the  Judge  which  disclosed  a  bias 
In  favor  of  the  plaintiff.  Whitney  v.  Welles- 
ley  &  Boston  Street  Railway,  197  Mass.  495, 
84  N.  B.  95. 

Exceptions  overruled. 


(tog 


577) 


WEISMAN  ▼.  FIREMAN'S  INS.  Ca 

(Supreme  Judicial  Court  of  MassachuBetts. 

BristoL    May  18,  1911.) 

IHSUBANCT    (I   612*)— AaniTBATlON— AOTIOW— 

Notice  of  Awakd— Necbssitt. 

Where  an  Insurance  policy  provided  that 
no  action  could  be  maintained  until  the  amount 
of  loss  bad  been  determined  bj  arbitrators,  and 
the  insurance  company  had  rejected  their  deter- 
mination, the  insured  cannot  support  an  action 
without  showing  that  the  insurer  was  given  no> 
tice  of  the  award. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  Sl  1520-1528;   Dec.  Dig.  |  612.*] 

Exceptions  from  Superior  Court,  Bristol 
County ;  Chas.  U.  Bell,  Judg& 

Action  by  Morris  Weisman  against  the 
Fireman's  Insurance  Company.  There  was  a 
verdict  for  defendant,  to  which  plaintiff  ex- 
cepted.   Exceptions  overruled. 

D.  R.  Radovsky,  for  plaintiff.  F.  W.  Brown 
and  W.  li.  Came^  for  defendant 

BRAXEY,  J.  The  exceptions  are  meager 
almost  to  the  point  of  obscurity,  but  we  as- 
sume that  the  policy  was  issued  under  Rev. 
Laws,  c.  118,  {  60,  and  the  terms  of  the  policy 
required,  as  a  condition  precedent  to  any 
right  of  action,  that  the  amount  of  loss  should 
be  ascertained  by  arbitration.  But  if  the 
Judge  was  satisfied  that  arbitrators  were 
duly  chosen,  who  met  heard  the  parties,  and 
prepared  and  signed  an  award  determining 
the  loss  on  the  plaintiff's  stock  and  furniture, 
he  also  fonnd  that  It  was  not  delivered,  or  no- 
tice of  their  decision  communicated  to  either 
party.  The  form  of  submission  is  not  before 
us.  It  may  have  been  oral  or  in  writing,  and 
may  or  may  not  have  provided  that  notice 
should  be  given.  The  company,  however,  de- ' 
dined  to  adjust  the  Insurance  after  notice  and 
proof  of  loss  had  been  given,  and  if  we  infer 
that  thereupon  at  the  plaintiff's  request  three 
referees  were  selected  as  stated  in  the  record, 
the  purpose  of  the  arbitration  clause  would  be 
nullified,  unless  In  some  suitable  form  the  re- 
sult of  Oie  reference  was  made  known  to  the 
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Idalntlff  anfl  defendant  The  board  acts  as  an 
arbitral  tribunal  whose  decision,  If  accepted 
by  the  insurer,  determines  the  amount  of  lia- 
bility, while,  If  rejected,  the  insured  may  sue 
at  once  to  recover  for  the  loss.  If  the  award 
Is  executed  in  duplicate,  and  delivered  to  each 
party,  it  also  is  published;  or  delivery  to  the 
insured  if  he  prevails,  and  notice  by  him.  to 
the  company,  with  a  demand  for  payment,  is 
a  publication.  Plummer  v.  Morrill,  48  Me. 
184 ;  Knowlton  T.  Homer,  SO  Me.  662 ;  Rlx- 
ford  V.  Nye,  20  Vt  132.  Or  it  may  be  pub- 
lished by  the  arbitrators  reading  the  award 
to  the  parties.  Rundell  v.  La  Fleur,  6  Allen, 
480.  But  whatever  form  may  be  adopted,  it 
Is  clearly  implied,  by  the  clause  of  arbitra- 
tion, that  to  be  effective  and  complete  the 
award  must  be  transmitted  to  the  parties,  or 
published  by  giving  notice  to  them  of  the  de- 
cision. Klngsley  v.  Bill.  9  Mass.  198.  The 
plalntlif  having  failed  to  bring  himself  with- 
in the  'condition,  the  Judge  correctly  ruled 
that  the  action  could  not  be  maintained. 
Eixceptions  overruled. 


(209  Mass.  Ill) 

OONNERS  V.  C?ITT  OF  LOWBIX  (two  cases). 

WAI/SH  V.  SAME, 

(Supreme   Judicial    Court  of   Massachusetts. 

Middlesex.     May  19,  1911.) 

1.  Taxation  (§  754*)  — Tax  Deeds  — Fobm  — 

REOUISI'IVS 

Ibe  fact  that  the  Le^slatnre,  by  St.  1901, 
c,  618,  permitted  the  use  of  a  form  of  tax  deed 
for  a  brief  period,  and  then  in  substance  restor- 
ed important  recitals  which  had  existed  in  earli- 
er statutes,  does  not  necessarily  make  it  a  suit- 
able form  for  any  other  time  than  that  expressly 
authorized ;  the  requirements  as  to  a  tax  sale 
being  the  same  before  and  after  1901. 

[Ed.    Note. — For   other   cases,    see   Taxation, 
Cent.  Dig.  H  1504,  1505;    Dec.  Dig.  {  754.*1 

2.  Taxatiok  (8  757*)— Tax  Deeds— Recitals 
— Validitt. 

A  tax  deed,  not  in  the  language  of  the  stat- 
nte,  to  be  valid,  must  set  out,  either  in  precise 
phrase  or  by  fair  intendment  to  a  reasonable 
certainty,  a  statement  of  performance  of  all  the 
acts  essential  to  a  legal  cause  for  selling  at  the 
tine  of  sale,  and  the  terms  of  the  deed  must  sat- 
isfy a  reasonable  mind,  without  resort  to  extrin- 
sic evidence,  that  a  valid  cause  of  sale  existed. 

[nd.    Note. — For  other   cases,    see    Taxation, 
Cent  Dig.  I  1507;  Dec.  Dig.  i  757.*] 

8.  Taxation  (J  757»)— Tax  Deeds— Recitals. 
The  collector  of  taxes  has  a  naked  power  to 
sell  real  estate  to  pay  taxes,  and  he  must  strict- 
ly conform  with  the  condition  precedent  to  the 
exercise  of  bis  power,  and  his  deed  must  con- 
tain all  recitals  of  substance  which  the  statute 
imposes,  especially  as  a  tax  deed  is,  under  8L 
1911,  c.  370,  prima  facie  evidence  of  the  facts 
essential  to  its  validity. 

[Ed.    Note.— For   other   cases,   see    Taxation, 
Cent  Dig.  i  1507;   Dec  Dig.  {  757.*] 

4.  Taxation  (|  7^)— Tax  Deeds— RxcrrAUS 
-Publication  of  Notice  of  Sale. 

A  tax  deed,  headed  "Commonwealth  of  Mas- 
sachusetts," and  designating  by  name  the  news- 
papers in  which  the  notices  of  sale  were  printed 
as  the  "Lowell  Sun,"  "Lowell  Daily  Telegram," 
and  "I/Etoile,"   without  any   further  assertion 


of  place  of  publication  than  that  it  was  la  the 
county  where  the  real  estate  is  located,  sufficient- 
ly shows  that  the  "Lowell  Sun"  and  "Lowell 
Daily  Telegram"  were  published  in  the  City  of 
Lowell,  within  Rev.  Laws,  c.  13.  {  1:  but  this 
is  not  tme  of  the  newspaper  called  "I/Etoile," 
because  of  the  absence  of  anything  to  indicate 
the  place  of  its  publication. 

[Bd.    Note.— For    other   cases,   see   Taxation, 
Gent  Dig.  |  1609;  Dec.  Dig.  |  780.  •] 

6.  Taxation  (5  760*)- Tax  Deeds— Rbcitals 
—Posting  of  Notice  of  Sale— ^tTFrroiBKCT. 

A  recital  in  a  tax  deed  of  the  posting  "in 
the  city  hall,  a  public  place  in  the  city  of  Low- 
ell," of  the  notice  of  sale,  is  not  fatal  to  the 
deed,  under  Rev.  Laws,  e.  13,  |  40,  providing 
that  the  notice  shall  be  posted  in  some  conveni- 
ent public  place. 

[E>I.   Note.— For  other   cases,   see   Taxation, 
Cent  Dig.  I  1509;  Dec.  Dig.  {  760.*] 
a  Taxation  (J  7eo*>— Tax  Sales— Advebtisb- 

MENT— Names  of  Ownebs. 

Under  Rev.  Laws,  c.  13,  I  38,  providing 
that  the  notice  of  sale  of  land  tor  payment  of 
taxes  shall  contain  the  names  of  all  owners 
known  to  the  collector,  the  omission  of  the 
names  of  the  owners  from  the  advertisement  de- 
prives the  collector  of  any  cause  for  making  the 
sale,  and  without  a  statement  in  the  deed  of  a 
notice  giving  the  names  of  the  owners  the  deed 
fails  to  show  a  cause  for  sale. 

fWd.    Note.— For   other  cases,   see  Taxation, 
Cent  Dig.  |  1509;  Dee.  Dig.  {  760.*] 

7.  Taxation  (|  7eO*)— Tax  Sales— Nonc»— 

SUFFICIENCT. 

A  statement  in  the  advertisement  for  the 
sale  of  .land  for  taxes  that  the  sale  will  be  for 
noniiayment  of  taxes,  while  the  statutory  form 
provides  that  the  sale  will  be  for  the  discharge 
and  payment  of  taxes,  is  sufficient  and  a  tax 
deed  stating  the  terms  of  the  notice  is  valid. 

[Ed.   Note.— For   other   cases,    see   Taxation. 
Cent  Dig.  i  1509;  Dec.  Dig.  i  760.*] 

&  Taxation  (|  760*)— Tax  Sales— Vaumtt. 
Under  Rev.  Laws,  c.  13,  {  38,  reouiring 
that  the  pablished  notice  of  tax  sales  shall  con- 
tain an  accurate  description  of  the  several  lots 
of  land  to  be  sold,  and  section  41,  requiring  a 
collector  to  sell  the  smallest  undivided  whole  of 
the  land  which  will  satisfy  the  taxes  and  charg- 
es, etc.,  a  tax  deed  which  states  that  the  notice 
of  sale  was  for  the  sale  of  the  smallest  undivid- 
ed part  of  the  estate  sufficient  to  discharge  the 
lien,  while  the  sale  is  of  the  whole,  and  not  of 
any  undivided  part,  is  defective  in  the  state- 
ment of  a  cause  for  a  sale  of  the  whole,  and  is 
invalid. 

[Ed.   Note.— For  other  cases,   see   Taxation, 
Cent  Dig.  I  1509;   Dec.  Dig.  {  700.*] 

0.  Taxation  (8  760*)— Tax  Sales— Demanh 
FOB  Payment  of  Taxes— Recital  in  Deed. 
Under  Rev.  Laws,  c.  13,  jlj  14.  43,  requir- 
ing the  collector  to  serve  a  demand  for  the  paj' 
ment  of  taxes  on  every  resident  assessed,  or,  in 
case  of  heirs  of  a  decedent,  on  one  of-  them,  and 
to  state  in  the  deed  the  name  of  the  person  on 
whom  the  demand  was  made,  require  the  col- 
lector to  find  a  resident  heir  of  a  decedent,  if 
there  is  one,  and  make  a  demand  on  him.  and 
then  name  him  in  the  tax  deed ;  and  a  tax  deed 
merely  reciting  that  the  demand  was  made  on 
the  heirs  is  insufficient  though  the  lands  were 
properly  assessed  to  the  heirs,  under  chapter  12, 
i  21. 

[Ed.   Note.— For   other  cases,   see  Taxation, 
Cent  Dig.  |  1509;    Dec.  Dig.  i  760.*} 

10.  Taxaron  ({  821*)— Assessment— OWNEB- 
SBiP— Hubs  ob  Devisees. 

Assessors  are  charged  with  notice  of  what 
may  be  found  on  the  probate  records,  in  deter- 
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fflining  wheAer  to  make  an  assessment  to  the 
heirs  or  devisees  of  a  decedent. 

[M.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §  535 ;   Dec.  Dig.  §  321.*] 

11.  Taxation  (§  660*)— Salks—Koticb— Stat- 
utes—"Publication  OF  Ant  Notice."  . 

Under  Rev.  Laws,  c.  13,  i  1.  providing  that 
"publication  of  any  notice"  shall  mean  the  act 
o!  printing  the  notice  for  a  successive  number  of 
weelis  in  a  newspaper,  etc.,  an  advertisement  of 
a  tax  sale  must  be  published  in  Knglish  in  a 
newspaper  printed  in  English,  and  a  publica- 
tion in  ti^nglisb  of  a  notice  in  a  French  news- 
paper is  insufBcient 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1338-1340;   Dec.  Dig.  i  660* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  p.  5845.] 

12.  Taxation  (S  764*)— Tax  Deei>— Descrip- 
tion OF  Pbopkbtt  Sold— ScfTiciENCY. 

A  tax  deed,  which  describes  the  property 
sold  as  a  specified  area,  rectangular  in  shape, 
lying  between  two  streets  and  between  lota  of 
defined  owners,  is  sufficiently  definite  to  enable 
one  to  make  a  reasonable  identification  of  the 
property. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  %%  1519-1522;   Dec.  Dig.  |  764.»] 

13.  Taxation  (§  6.18*)- Tax  Sales— Notice— 
Description  or  Pbopertt. 

A  description  in  a  tax  advertisement  must 
enable  both  the  owner  and  the  bidder,  from  the 
terms  thereof,  to  locate  with  substantial  certain- 
ty the  land  to  be  sold;  but  it  need  not  be  so>  de- 
tailed as  to  point  out  its  precise  boundaries,  so 
that  a  stranger,  unacquainted  with  the  locality 
and  ignorant  of  the  neighbors,  might  find  it 
without  inquiry. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  $§  1332-1335;  Dec.  Dig.  I  e58.»] 

14.  Taxation   (8  764*)- Tax   Sales— Deed— 
Desobiption  of  Propebtt. 

A  tax  deed,  which  merelj  describes  the  land 
by  lot  numbers,  without  reference  to  any  plan 
on  which  the  land  may  be  found  plotted,  insuf- 
ficiently describes  the  land. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  §§  1519-1522;  Dec.  Dig.  $  764.*] 

15.  Taxation  (5  79*)- Assessment— Validitt. 

An  assessment  of  land,  made  to  one  not  in 
possession,  but  who  holds  a  tax  collector's  deed, 
valid  on  its  face  and  duly  recorded,  but  who  has 
failed  by  inadvertence  to  file  in  the  registry  of 
deeds  or  with  the  city  treasurer  a  statement  of 
hi.s  residence  and  place  of  business,  required  by 
Ucv.  Laws,  c.  13,  §  45,  is  sufficient  to  sustain 
a  sale  for  taxes. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  g§  139,  166;    Dec.  Dig.  §  79.*] 

16.  Taxation  (§  764*)— Tax  Deeds— IteCBiP- 
TioN — Sufficiency. 

A  tax  deed,  which  describes  the  land  by 
area  in  square  feet,  more  or  less,  the  street  and 
side  thereof  on  which  it  is  located,  and  the 
number  of  the  lot,  without  reference  to  any  plan, 
insufficiently  describes  the  land,  thongh  there 
is  a  private  plan  on  record  at  the  registry  of 
deeds  and  a  plan  at  the  city  engineer's  office  on 
which  the  several  lots  may  be  identified. 

fEd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  iJ  151^1522 ;   Dec.  Dig.  §  764.*] 

17.  Taxation  (§  79*)— Holder  Under  Inval- 
id Tax  Deed— "Person  Appeabinq  of  Rec- 
ord AS  Owner." 

One  holding  under  a  recorded  tax  deed,  in- 
valid on  its  face,  is  not  a  "person  appearing  of 
record  as  owner,"  within  Rev.  Laws,  e.  12,  § 
15.  requiring  an  assessment  to  the  owner  of  rec- 
ord;   for,  when  a  tax  deed  fails  to  convey  a  title. 


it  fails  to  convey  the  rights  of  the  original  own- 
er, who  remains  the  only  person  appearing  of 
record  as  owner,  and  a  sale  founded  thereon  is 
void. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  8S  139,  166;   Dec.  Dig.  |  7».*] 

Appeals  from  Superior  Court,  Middlesex 
County;   Robert  O.  Harris,  Judge. 

Actions  by  Dennis  E.  Conners,  by  Joseph 
Walsh,  and  by  Edward  F.  Cocners  against 
the  City  of  Lowell.  There  were  Judgments 
granting  Insufficient  relief  to  plaintiffs,  and 
they  and  tbe  city  appeal.  Affirmed  in  part; 
reversed  in  part 

A.  S.  Howard,  for  plaintiffs.  Wm,  W.  Dun- 
can, for  defendant 

RUGO,  J.  These  are  actions  under  St 
1909,  C.  490,  pt  2,  J  48  (formerly  R.  L.  C. 
13,  {  44),  to  recover  money  paid  for  tax  deeds 
which,  It  Is  claimed,  1^  reason  of  error, 
omissions  or  informality  In  the  sales,  con- 
veyed no  title. 

[1]  1.  The  form  of  tax  deed  used  in  sever- 
al sales  was  that  prescribed  in  St  1901,  c 
519.  This  form  was  In  the  law  less  than  six 
months,  having  been  repealed  by  B.  I/,  c.  227, 
and  supplanted  by  No.  14  of  schedule  of  forms 
attached  to  R.  L.  c.  13,  i  87.  i  The  question 
Is  whether  this  form,  employed  since  1902, 
was  "suitable"  tinder  R.  L.  c.  13,  §  87.2  The 
fact  that  the  Legislature  permitted  Its  use  for 
a  brief  period,  and  then  In  substance  restor- 
ed Important  recitals  which  had  existed  In 
earlier  statutes,  does  not  necessarily  make 
It  a  suitable  form  for  any  other  time  than 
that  during  which  it  was  expressly  author- 
ized. The  requirements  of  law  as  to  a  tax 
sale  were  the  same  both  before  and  after 
1901. 

[2]  A  tax  deed  In  order  to  be  valid  as  a  suit- 
able Instrument  of  conveyance,  when  not  In 
the  language  of  the  statute,  must  set  out  ei- 
ther In  precise  phrase  or  by  fair  Intendment 
to  a  reasonable  certainty  a  statement  of  per- 
formance of  all  these  acts  which  are  essen- 
tial to  the  existence  of  a  legal  cause  for  sell- 
ing at  the  time  when  the  sale  was  made.  Al- 
though the  terms  of  a  tax  deed  need  not  show 
actual  compliance  to  a  technical  nicety  with 
the  minute  particulars  of  statutory  require- 
ments In  making  the  sale  Itself,  yet  they  must 
satisfy  a  reasonable  mind  without  resort  to 
extrinsic  evld«ice  that  a  valid  cause  of  sale 
in  fact  existed.  [3]  The  collector  of  taxes  has 
a  naked  power  to  sell  real  estate  to  pay  the 
lien  for  taxes,  and  he  must  not  only  strictly 
conform  to  all  the  conditions  precedent  to  the 
exercise  of  his  power,  but  his  deed  must  also 
contain  all  the  recitals  of  substance  which 
the  statute  Imposes,  both  for  the  information 
of  the  purchaser  and  of  the  owner  and  of 
those  claiming  under  each.  Chnrland  v. 
Home  for  Aged  Women,  204  Mass.  563,  91  N. 
B.  146,  134  Am.  St.  Rep.  696,  and  cases  dted; 
Harrington  v.  Worcester,  6  Allen,  576 ;   L«ng- 


•For  other  cases  see  same  topic  and  section  NUMBBR  to  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Bep'r  inaexes 
>  Now  St.  1909,  c.  490,  pt  2.  {  S9,  No.  li.  '  Now  St.  Vm,  c  490,  pt.  2.  t  89. 
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don  T.  Stewart,  142  ^aes.  576,  8  N.  E.  605. 
Adherence  to  the  somewhat  strict  rales  whicli 
have  been  established  as  to  tax  deeds  as- 
somes  a  new  Importance  In  view  of  the 
sweeping  proTision  of  St  1911,  c.  370,  to  the 
effect  that  when  duly  recorded  such  a  deed 
"shall  be  prima  fade  evidence  of  all  facts  es- 
sential to  Its  validity."  Compare  St  1901,  c 
197;  R.  Ii.  c.  13,  I  43;  St  1902,  c.  423.  Sev- 
eral objections  are  made  to  the  deeds  based 
on  their  variation  from  said  form  No.  14. 

[4]  (a)  The  newspapers  in  which  the  no- 
tices of  sale  were  printed  were  described  by 
name  as  the  "Lowell  Sun,"  "Lowell  Daily 
Telegram"  and  "L'Etolle"  without  any  fur^ 
ther  assertion  as  to  the  place  of  publication 
than  that  It  was  "in  the  county  where  said 
real  estate  ilea."  Although  there  Is  no  state- 
ment In  the  deed  of  the  dty  or  town  within 
which  the  real  estate  Ilea,  it  may  fairly  be 
Inferred  from  the  circumstance  that  the  deed 
was  beaded  "Commonwealth  of  Massachiu- 
etts,"  that  the  Lowell  Sun  and  the  Lowell 
Dally  Telegram  were  published  in  Lowell  In 
this  commonwealth.  Newspapers  sometimes 
bear  as  a  part  of  their  title  the  name  of  a 
small  country  town,  although  not  published 
there  (Bose  v.  Fall  River  Sav.  Bank,  165  Mass. 
273,  43  N.  E.  93;  Brown  v.  Wentworth,  181 
Mass.  49,  62  N.  E.  984),  bnt  no  one  reading 
these  deeds  would  have  any  reasonable  doubt 
as  to  the  fact  that  these  newspapers  were  pub- 
lished In  the  city  of  Lowell.  This  is  not  true 
of  the  newspaper  called  L'Etolle.  There  Is 
nothing  about  this  name  to  indicate  the  place 
of  its  publication.  Although  the  words  of  the 
statute  reach  only  to  "the  name  of  the  news- 
paper," yet  In  order  to  show  the  existence 
of  a  legal  canse  of  sale  the  place  of  its  pub- 
lication as  required  by  B.  Lk  c.  13, 1  1,  must 
appear  In  the  deed. 

(S]  (b)  B.L.C.  13,8  40,»  provides  that  the  no- 
tice of  sale  shall  be  posted  "In  some  conven- 
ient and  public  place."  The  deeds  recite  such 
posting  "in  city  hall,  a  public  place  In  said 
Lowell."  It  Is  not  every  public  place  which 
would  be  "convenient"  for  putting  up  notices 
of  tax  sales.  City  halls  as  matter  of  common 
knowledge  are  nsed  generally  for  such  pur- 
I)08es.  Halls  of  this  character  exist  In  ail 
municipalities,  and  the  statement  In  a  tax 
deed,  that  such  a  place  Is  convenient  for  this 
use,  afTects  no  right  of  the  perscm  assessed  or 
of  the  purctiaser,  and  can  add  nothing  to  their 
knowledge.  Under  these  drcumstances  fall- 
nre  to  follow  the  prescribed  form  was  not 
fataL  A  quite  different  case  would  arise  If 
the  public  place  described  was  not  one  com- 
monly known  to  be  convenient  for  such  pur- 
poses. 

[61  (c)  It  was  a  condition  precedent  to  the 
right  of  the  tax  collector  to  sell  that  the 
the  advertisement  should  contain  "the  names 
of  all  owners  known  to  the  collector."     R. 


L.  c.  13,  I  38.*  Omission  of  those  names 
from  the  advertisement  would  deprive  tb« 
collector  of  any  cause  for  making  the  sale. 
All  the  statutory  forms  save  that  In  St. 
1901,  c.  519,  require  sndi  a  statement  With- 
out such  a  statement  the  deed  in  an  es- 
sential particular,  not  fairly  inferable  from 
other  parts  of  the  Instrument,  fails  to  straw 
the  existence  of  a  cause  for  sale. 

[7]  (d)  The  narration  of  the  terms  of  the 
advertisement  set  out  in  the  deed  was  that 
the  sale  would  be  for  "nonpayment"  of 
taxes,  while  said  form  No.  14  was  In  the 
words  that  the  sale  would  be  for  the  "dis- 
charge and  payment"  of  the  tax.  The  state- 
ment In  the  deed  was  supplemental  as  to 
cause,  while  that  In  the  form  Indicates  the 
purpose  of  the  sale.  It  is  plain  from  the 
deed  that  the  only  purpose  of  the  sale  was 
to  satisfy  the  tax.  In  tills  regard  no  sub- 
stantial error  appeanB. 

m  (e)  R.  L.  c.  13,  I  38,«  requires  that 
the  published  notice  of  the  sale  shall  "con- 
tain a  substantially  accurate  description  of 
the  several  rights,  lots  or  divisions  of  the 
land  to  be  sold,"  while  by  section  ^  >  the  col- 
lector must  sell  "the  smallest  nndlvlded  part 
of  the  land  which  will  satisfy  the  taxes  and 
necessary  intervening  charges  or  the  whole 
If  no  person  ofTers  to  take  an  undivided 
part"  The  deed  states  that  the  advertise- 
ment was  for  the  sale  of  "the  smallest  un- 
divided part  of  said  estate,"  snfficloit  to 
discharge  the  lien.  The  sale  was  of  the 
whole  and  not  any  undivided  part  The  sale 
could  not  lawfully  have  been  made  of  any 
larger  estate  than  had  been  advertised. 
Hence  in  this  particular  the  form  of  deed  is 
defective  In  the  statement  of  a  canse  for  the 
sale  of  the  whol&  All  sales  In  which  this 
form  was  nsed  were  Invalid. 

It  Is  not  necessary  to  determine  whether 
these  deeds  were  also  invalid  In  not  con- 
taining enough  to  warrant  a  fair  Inference 
as  to  the  municipality  within  which  the  land 
conveyed  was  situated. 

[|]  2.  Certain  lands  were  properly  assess- 
ed to  the  "heirs  of  George  T.  Woodward"  and 
to  the  "heirs  of  Irene  B.  Rl<diardson."  on- 
der  R.  L.  c.  12,  g  21.s  In  these  instances  the 
records  of  the  probate  court  for  the  county. 
In  which  Lowell  is  located,  showed,  on  the 
Ist  of  May  of  the  year  in  which  the  taxes 
were  assessed,  who  the  heirs  of  Woodward 
and  Richardson  severally  were  and  that  one 
or  more  of  the  heirs  of  each  resided  In 
LowelL  The  recitals  In  the  deeds  of  this 
class  were  that  demand  was  made  upon  "the 
heirs"  of  deceased.  The  collector  Is  required 
to  serve  a  demand  for  the  payment  of  the 
tax  upon  every  resident  assessed,  or  in  cas* 
of  heirs  of  a  deceased  person,  npon  one  of 
them,  and  to  state  In  his  deed  "the  name  of 
the  person  on  whom  the  demand  •  •  • 
WHS  made."    R.  L.  c  13,  $S  14  and  43.^    To 


>  Now  Sr  1909,  e.  490.   pt.  2,  i  41. 
•  Now  St.  1909,  c.  490,  pt  2,  {  39. 


'  Now  St.  I»«S.  c.  490.  pt.  2,  I  42. 
•  Now  St.  1909.  e.  490,  pt.  1,  I  U. 


'Now  8t  1909,  e.  490,  pt  2.  {{  14.  41. 
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say  that  a  demand  has  been  made  upon  the 
betrs  of  an  Intestate  is  not  giving  the  name 
of  the  person  upon  whom  the  demand  was 
made.    The  two  sections  cited  impose  npon 
the  collector  the  duty  of  finding  a  resident 
heir,  if  there  Is  one,  making  the  demand  np- 
on him,  and  then  naming  him  in  the  deed. 
To  name  a  person  Is  not  the  same  as  to  de- 
Hcrlbe  him.     The  name  of  a  person  la  the 
distinctive    characterization    In    words    by 
which  he  Is  known  and  distinguished  from 
others.    Such  a  designating  appellation  was 
not  given  by  the  words  "heirs  of"  a  person. 
Tax  deeds  lacking  it  are  invalid.    Reed  v. 
Crapo,    127   Mass.    39.     [10]  Assessors    are 
charged  with  notice  of  what  may  be  found 
upon  the   probate   records   in   determining 
whether  to  make  an  assessment  to  the  heirs 
or  devisees  of  one  deceased.    Tobln  v.  Gil- 
lespie, 152  Jtfass.  219,  25  N.  E.  88.     There 
Is  no  hardship  In  holding  the  tax  collector  to 
the  same  Investigation,  If  necessary,  in  as- 
certaining the  name  of  an  heir. 

[11]  3.  The  advertisement  of  sale  In  sev- 
eral instances  was   printed   in   English   in 
a  newspaper  printed  In  the  French  language. 
R.  L.  c.  13,  I  1,8  provides  that  "Publications, 
as  applied  to  any  notice,  advertisement  or 
other  instrument,  the  publication  of  which  Is 
required   by    law,   shall    mean   the  act   of 
printing  It    *    *    *    In  a  newspaper  publish- 
ed in  the  city  or  town,  if  any,  otherwise  in 
the  county,  where  the  land    •    •    •    Is  sit- 
uated."    English   is   the  language   of   this 
country.    This  conception  is  fundamental  in 
the  administration  of  all  public  afTalrs.'   It 
Is  an  elemental  truth,  so  axiomatic  in  Its  na- 
ture as  'to  need  no  supporting  authority.    It 
is  not  declared  In  the  Constitution  nor  en- 
acted by  statute.    It  Is  so  by  the  universal 
customs  of  our  past  In  colony,  province  and 
commonwealth.     Apart  from  the  more  ob- 
vious  considerations,   there  are  indications 
that  the  English  language  is  that  of  our  in- 
stitutions in  the  requirement  that  no  one  can 
be  a  voter  or  eligible  to  office  unless  able 
to  read  the  Constitution  In  English  (article  20 
of  Amendments  to  Constitution),  nor  solemn- 
ize marriage  unless  able  to  read  and  write  In 
that  language  (K.  L.  c.  151,  {  30).    Instruc- 
tion in  the  English  language  is  required  In 
all  public  and  private  schools.    R.  L.  c.  42, 
§  i ;   Id.  c.  44,  I  2.    It  is  plain  that  a  general 
public  notice  required  by  law  to  be  published 
In  a  newspaper  must  be  printed  In  English 
In  an  English  newspaper.    The  great  weight 
of    authority   supports  this  view.     Auditor 
General  v.  Hutchinson,  113  Mich.  245-249,  71 
N.    W.   514;    State  v.  Chamberlain,  99  Wis. 
603,  75  N.  W.  62,  40  L,  R.  A.  843 ;   Chicago 
V.  McCoy,  136  HI.  344,  349,  26  N.  B.  363,  11 
JJ.  R.  A.  413;    Graham  v.  King,  50  Mo.  22, 
11   Am.  Rep.  401;    Road  in  Upper  Hanover, 
44  Pa.  277;  Wilson  v.  Trenton,  56  N.  J.  Law, 
469,  29  Atl.  183;    North  Baptist  Church,  54 
N.  J.  Law.  Ill,  22  Atl.  1004,  14  L.  R.  A.  62 ; 


•  Now  St.  UOS,  c  tfO,  pt.  2,  i  L 


State  v.- Jersey  aty,  54  N.  J.  Law,  437,  24 
Atl.  671 ;  John  T.  Conndl,  71  Neb.  10-16,  98 
N.  W.  457;  Cincinnati  v.  BIckett,  26  Ohio 
St  49.  There  are  decisions  having  a  con- 
trary appearance  in  Richardson  t.  Tobln,  45 
Cal.  80,  Loze  v.  New  Orleans,  2  La.  427,  and 
Kemltz  V.  Long  Island  CSty,  50  Hun,  428, 
S  N.  T.  Supp.  144.  So  far  as  they  are  In 
conflict  with  the  principles  here  stated  we  are 
not  inclined  to  follow  them.  The  deeds 
which  rest  upon  a  publication  of  the  adver- 
tisement In  a  newspaper  printed  In  French 
are  invalid. 

[12]  4.  Certain  lots  of  land  not  of  the  small 
character  indicated  In  St  1909,  c.  490,  pt 
2,  I  50  (formerly  B.  L.  c.  13,  S  49),  are 
described  in  the  deed  by  lot  numbers,  the 
street  and  side  of  street  on  which  located, 
and  the  name  of  all  abutting  owners,  with 
the  general  points  of  compass  on  which  the 
land  of  abutting  owners  lay,  but  without 
further  designation  .by  metes  and  bounds, 
and  without  reference  to  any  plan  upon 
which  the  lot  as  numbered  may  be  found. 
A  sample  description  of  this  kind  was  "three 
thousand  seven  hundred  flfty-flve  (3,755)  sq. 
feet  of  land,  more  or  less,  being  lots  549-550 
on  the  east  side  of  Tanner  street  with  land 
now  or  formerly  of  Woonsocket  Inst  for  Sav. 
on  the  north  and  south  and  Merchants  street 
on  the  east  and  Tanner  street  on  the  west." 
While  this  description  reached  nearly  to  the 
line  of  Indeflniteness,  It  Is  on  the  whole  suf- 
ficient It  gives  data  enough  to  enable  one 
to  make  a  reasonable  Identification  of  the 
property.  It  Indicates  a  parcel  of  specified 
area,  rectangular  shape,  lying  between  two 
streets  and  between  lots  of  other  defined 
owners,  presumably  a  portion  of  a  large 
tract  subdivided  Into  smaller  parts.  Prac- 
tically the  same  information  is  conveyed 
In  the  instances  when  the  rear  of  the  lots 
bound,  not  upon  a  street  but  upon  another 
named  owner.  As  matter  of  common  knowl- 
edge it  Is  a  kind  of  description  not  Infre- 
quently found  in  deeds  especially  of  land  In 
the  country.  To  require  a  greater  particu- 
larity would  Impose  upon  the  tax  collector 
the  necessity  of  an  expensive  survey  in  many 
cases.  [13]  While  the  descriptions  tn  a  tax 
advertisement  must  be  such  as  to  enable 
both  owner  and  bidder  from  its  terms  to 
locate  with  substantial  certainty  the  land 
to  be  sold,  It  need  not  be  so  detailed  as  to 
point  out  visually  its  precise  boundaries  so 
that  an  utter  stranger  unacquainted  with  the 
locality  and  ignorant  of  the  neighbors  could 
find  it  without  Inquiry.  Applying  the  rule 
laid  down  in  Williams  v.  Bowers,  197  Mass. 
565-567,  84  N.  B.  317,  and  the  numerous  cas- 
es there  cited,  and  bearing  in  mind  that  one 
executing  only  a  statutory  power  in  the  sale 
of  land  must  be  held  to  some  strictness,  the 
conclusion  follows  that  there  Is  no  Invalidity 
In  the  deeds  of  this  class. 

[14]  6.  The  same  rule  governs  the  deeds, 
where  the  description  is  similar  In  all  re- 
spects to  those  last  discussed,  except  that  the 
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•and  Is  said  to  be  a  "part  of  lots"  whose 
nnmbers  are  given.  I/Ot  nnmbers  without 
reference  to  any  plan  npon  which  they  may 
be  found  plotted  are  of  no  further  asslErtance 
bt  either  case  than  to  convey  the  Informa- 
tion that  the  parcel  described  Is  a  snbdlTl- 
slon  of  a  larger  tract.  The  sufiSdency  of  the 
description  rests  on  Its  other  elements. 

[It]  6.  An  assessment  of  land  was  made  to 
a  person  not  In  possession  bat  holding  a  tax 
'jollector's  deed  tliereof,  valid  on  its  face  and 
duly  recorded,  who  had  failed  by  Inadver- 
tence to  file  In  the  registry  of  deeds  or  with 
the  city  treasurer  the  statement  of  hla  res- 
idence and  place  of  business  required  by  R. 
L.  c.  13,  §  45.»  This  section  is  chiefly  for  the 
benefit  of  the  owner  in  furnishing  htm  In- 
formation as  to  where  to  find  the  person  to 
whom  he  may  make  tender  for  purpose  of 
redeeming.  He  has,  however,  the  alter- 
native or  cumulative  right  to  make  payment 
to  the  tax  collector.  St.  1902,  c.  443.io  it  is 
not  necessary  to  decide  what  effect,  upon  the 
rights  and  obligations  between  themselves  of 
one  entitled  to  redeem  and  one  holding  a  tax 
title,  the  failure  of  the  latter  to  comply  with 
said  section  45  may  have.  The  tax  law  con- 
tains no  provision  that  omission  to  record 
such  cerUflcate  shall  render  the  sale  invalid, 
as  It  does  respecting  the  time  within  which 
the  deed  shall  be  recorded.  R.  L.  c.  13,  §  43 
(now,  with  subsequent  amendments,  St  1909, 
0.  490,  pt  2,  S  44).  The  thing  required  by  said 
section  45  can  be  done  only  subsequent  to  the 
record  of  tbe  tax  deed.  Its  substance  does  not 
relate  to  any  matter  inherently  affecting  the 
title,  but  solely  to  facilitating  the  ease  of  re- 
demption. As  a  general  rule  assessors  In  levy- 
ing subsequent  assessments  and  the  tax  col- 
lector in  selling  thereunder  may  treat  the 
holder  of  a  duly  recorded  tax  deed  valid  on 
its  face  as  the  record  owner.  Rogers  v.  Lynn, 
200  Mass.  354,  86  N.  E.  880;  Soils  v.  Williams, 
206  Mass.  350,  353,  91  N.  E.  148.  The  pur- 
poses of  the  requirements  of  said  section  45 
do  not  appear  to  Include  an  obligation  upon 
the  assessors  to  make  a  further  examination 
of  the  record,  beyond  finding  a  duly  recorded 
valid  looking  tax  deed,  to  ascertain  whether 
the  holder  has  recorded  also  the  necessary 
certificate  and  to  determine  at  their  peril 
tbe  sufficiency  of  its  form  and  whether  it 
has  been  recorded  within  a  reasonable  time. 
Whatever  may  be  other  effects  of  the  fail- 
ure of  the  purchaser  to  record  such  certlfl- 
.'>ate,  the  tax  deed  Is  not  so  affected  thereby 
as  to  furnish  no  basis  for  subsequent  assess- 
ments. See  McXell  v.  O'Brien.  204  Mass.  504- 
.TOT,  91  N.  E.  138.  The  deeds  questioned  up- 
on that  ground  are  suflicient  In  that  regard. 

[161  8.  Certain  deeds  now  challenged  were 
made  on  sales  of  real  estate  ^^  assessed  to 


•  Now  St.  1909.  c.  490.  pt.  2.  J  46. 
»  Now  St.  1909,  c.  490.  pt.  2,  H  61.  62. 
>>  Not  within  tbe  tf  rms  ot  R.  U  c.  IS,  I  4t  (now 
St.  1909,  e.  490,  pt.  2,  i  60). 


]  persons  as  owners  whose  title  web  ander  tax 
deeds.  In  each  of  which  the  land  was  de- 
scribed only  by  Ite  area  In  square  feet 
more  or  less,  the  street  and  side  tberectf  on 
which  It  was  located,  and  the  number  of  the 
lot  without  reference  to  any  plan.  In  tact 
there  was  a  private  plan  on  record  at  tbe 
registry  of  deeds  and  a  plan  at  tbe  office  of 
the  city  engineer,  on  which  tbe  several  lots 
could  be  sufilclently  identified.  This  descrip- 
tion was  insufflcieut  It  differs  from  those 
discussed  under  paragraphs  4  and  5  of  this 
opinion,  in  that  the  names  of  no  abutting 
owners  were  given,  nor  was  there  anytbtog 
to  show  the  shape  of  the  parcel.  The  des- 
ignation of  it  by  a  lot  number  without  nam- 
ing the  plan  or  showing  where  it  might  be 
found  or  giving  any  other  descriptive  cir- 
cumstance was  too  indefinite.  The  tax  deed 
was  also  In  the  form  held  insufficient  In  an 
earlier  part  of  this  opinl(Ki.  These  deeds 
were  therefore  invalid  on  their  face  and  on 
inspection  show  that  they  convey  no  title. 
[17]  The  question  Is  whether  one  holding 
under  such  a  deed  invalid  on  ite  face  "is  a 
person  appearing  of  record  as  owner"  withr 
in  the  meaning  of  these  words  In  B.  L.  c 
12,  5  15.  See  St  1909,  c.  490,  pt  1,  f  15. 
The  rule  established  by  Butler  v.  Stark,  139 
Mass.  19,  29  N.  E.  213,  that  the  holder  of 
a  tax  deed  was  such  a  record  owner  has 
been  applied  in  Roberts  v.  Welsh,  192  Mas^ 
278,  7<s  X.  K.  408,  and  Welsh  v.  Brlggs,  20i 
Mass.  540-552,  90  N.  E.  1140.  to  cases  where 
the  tox  deeds,  good  on  their  face,  were  In- 
valid by  reason  of  some  error  in  the  original 
assessment  or  otherwise,  not  apparent  upon 
an  examination  of  the  deed  itself.  -But  the 
rule  has  never  been  extended  to  a  case  where 
the  tax  deed  showed  on  Its  face  that  It  con- 
veyed no  title.  A  tax  deed  stands  or  falls 
on  its  own  unaided  merits.  It  must  be  de- 
livered and  recorded  within  30.  days  from 
the  sale.  Its  worth  Is  to  be  determined  as 
of  that  date.  It  cannot  be  supplemented  or 
changed  by  subsequent  instruments.  Its  er- 
rors and  Inaccuracies  cannot  be  corrected, 
nor  can  Its  defects  be  supplied  from  any 
source.  When  by  its  terms  it  Is  obvlotis  that 
It  does  not  convey  a  title,  it  falls  utterly  to 
affect  the  rights  of  the  original  owner.  He 
remains  the  only  person  "appearing  of  reo- 
,  ord  as  owner"  of  the  property.  It  follows 
that  an  assessment  based  npon  a  tax  deed 
which  is  Invalid  on  Its  face  is  not  an  assess- 
ment to  an  owner  of  record.  Sales  founded 
upon  such  an  assessment  are  void. 

These  determinations  dlspo.«se  of  all  the 
deeds  in  question  and  It  is  not  necessary  to 
di.scups  the  other  points  argued. 

The  result  is  that  the  Judgments  entered 
In  the  superior  court  In  the  actions  In  which 
Dennis  K.  Conners  and  Joseph  Walsh  are 
the  plaintiffs  are  affirmed.  The  Judtpnent 
In  the  action,  in  which  Edward  F.  Connera 
is  the  plaintiff  la  reversed. 

Bo  ordered. 
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STATE  ex  rd.  DEJVBNING  t.  BAETHOLO- 

MBW.     (No.  21,866.) 
(Supreme  Gonrt  of  Indiana.    June  23.,  1911.) 

L  PlEADINO    ({   218*)— DEMUBBSft-^SXATOTfr- 
(DONTENTB  OF  DSMOBBEB. 

Under  Acts  1911,  c.  1S7,  I  2,  relating  to 
4emnrrera  in  civil  cases,  tlie  memoraodum  of 
demurrer  should  contain  tlie  reasons  wliy  tlie 
complaint  is  insufficient,  and  the  reasons  should 
fce  numbered,  but  no  argument  sliould  be  in- 
eluded. 

[Bd.  Note.— For   other  cases,   see   Pleading, 
Dec.  Dig.  i  21&*] 

2.  Statotm  (I  124*)— Titles  o»  Acts— Bx- 

PRESSIOIf    OF    StoBJEOT    IH    TITLE— C0UET&— 

"Define." 

Under  Const,  art,  4,  f  19,  providing  that 
•very  act  shall  embrace^  but  one  subject  and  mat- 
ters properly  connected  tberewiUi,  which  sub- 
ject Bnall  l>e  expressed  in  the  title.  Act  March  1, 
1911  (Acts  1911,  c.  67),  entitled  "An  act  de- 
fininf  the  judicial  district  of  the  Shelby  and 
Marlon  superior  court,  fixing  the  time  and 
place  of  holding  courts  therein?'  etc.,  is  not  un- 
constitutional becanse  vsing  the  word  "defining" 
instead  of  "creating"  or  "establishing,"  for  tne 
title  of  an  act  is  to  receive  a  liberal  construc- 
tion if  necessary  to  >rasta!n  the  legislative  in- 
tent, and,  if  the  word  used  by  the  Legislature 
can  in  any  of  its  various  usages  or  meanings  be 
considered  appropriate,  then  the  act  cannot  tie 
beld  unconstitutional,  tnongh  other  words  may  be 
more  appropriate,  and,  as  the  word  "de6ne  is 
frequently  used  in  legislation  to  mean  "create," 
"establish,"  "enlarge,"  or  "expand,"  the  title  of 
this  act  is  broad  enough  to  cover  the  creation 
of  a  new  superior  court. 

[Rd.    Note.— For   other   cases,    ae*    Statutes, 
Dec.  Dig.  f  124.*  ^ 

Kor  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  19i4,  19451 

8.  JuDOBs   (S  8»)— Appointment— PowEB  of 

Legislatubb. 

The  Legislature  has  no  power  under  the 
Constitution  to  fill  a  vacancy  in  a  Jadicial  of- 
fice. 

I FM.  Nete.— For  other  cases,  see  Judges,  Cent 
Dig.  §§  4-10;   Dec.  Dig.  i  3.»] 

4.  Statutes   (S   181*)— Conbtbuction  — Gen- 

xbal  Rule. 

In  construing  legislative  enactments,  the 
court  should  give  effect  to  the  intention  of  the 
liCeislature  as  collected  from  the  entire  statute, 
and  that  intention  will  prevail  over  inconsi.sten- 
cies,  or  the  literal  import  of  terms,  when  a 
•trict  construction  would  lead  to  contradiction. 

fEd.     Note.— For    other    cases,    see    Statutes, 
Cent.  Dig.  S!  259,  263;   Dec.  Dig.  |  181.*] 

e.  Statutes   (S  61*)  — CowstbucWon  — Gen- 

E8AL  Rules— DuTT  of  Coubt. 

Where  the  validity  of  a  statute  is  doubtful. 
It  is  the  duty  of  the  court  to  so  constirue  it  as 
to  sustain  the  statute  if  it  can  be  done  by  any 
fair  construction. 

lEd.     Note.— For   other    cases,    see    Statutes, 
Cent.  Dig.  {  56;   Dec.  Dig.  S  61.*] 

6.  Coobtb   (I  183*)— SuPEBiOB  Coubt— Stat- 
utes. 

Under  Acta  1911,  c.  67,  I  20,  providing 
that  "nothing  in  this  act  shall  be  construed  as 
to  affect  existing  laws  pertaining  to  the  courts 
of  Marion  county,  except  so  far  as  the  provi- 
sions of  the  act  shall  anect  the  terms  and  pro- 
ceedings of  the  superior  court  of  Marion  county 
n  room  No.  5,"  sections  3  and  19,  which  fix  the 
erms  of  court  for  both  the  Marion  and  Shelby 
iiperior  courts,  apply  only  to  room  or  division 
•fo.  5  ;     this  being  true  of  the  sections  conrem- 


inc   tlie  JortsdlctioB    it  the   conrt   in  Marion 
county. 

{£>].  Note.— F«r  other  cairns,  aee  (yourts,  Dec. 
Dig.  i  183.*] 

7.  CouBTS  (I  183*)— Ooubtb  or  Gbnebai,  Xu- 
BiSDioTiON— Indiana  —  Supebiob  Coubt — 
Statutes. 

Under  Acts  1911,  c.  67,  I  4,  providing  for 
the  Shelby  county  superior  court,  and  mailing 
the  judge  of  room  No.  S  of  the  Marion  county 
court  judge  of  that  court,  the  jurisdiction  of 
that  judge  is  the  same  as  the  other  judges  of 
the  Marion  county  superior  court,  save  that  he 
has  the  additional  Jurisdiction  given  by  Act 
1911. 

[Ed.  Note.— For  other  cases,  aee  CTourts,  Dec. 
Dig.  I  183.*] 

8.  CouBTs  (I  183*)— CouBTs  OF  Genbbal  Ju- 
BisDicTiON  —  Indiana  —  Supebiob  CotniT— 
Statutes. 

Under  Acts  1911,  c.  67,  creating  the  Shelby 
coonty  superior  court,  that  court  has  only  tha 
jurisdiction  given  it  under  the  act. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee; 
Dfg.  I  183.*] 

9.  COUBTS  (J  50*)— POWEBS  OF  JUDGES— STAT- 
UTE. 

Acts  1911,  c  67,  i  4,  creating  the  Shelby 
county  superior  court,  and  mailing  the  judge  of 
room  No.  5  of  the  Marion  county  superior  court 
judge  of  diat  court,  does  not  aflFect  the  authority 
of  tlie  judges  of  the  various  rooms  of  the  Marion 
county  superior  court  to  rit  as  judges  in  other 
rooms  of  tliat  court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dee. 
Dig.  i  50.  *J 

10.  BVIDBNCB    (I    340*)  —  DOCUMENTABT    HVI- 

DENCE— Authentication. 

Under  Acts  1911,  c  67,  {  4,  creating  the 
Shelby  county  superior  court,  and  malting  the 
Judge  of  room  No.  6  of  the  Marion  county  su- 
perior court  judge  of  the  Shelby  county  supe- 
rior court,  the  proceedings  of  room  No.  6  may 
be  authenticated  just  as  if  the  act  of  1911  had 
never  been  passed,  and  the  proceedings  of  the 
Shelby  county  superior  court  may  be  authenti- 
cated by  a  certificate  of  the  clerk  thereof. 

[£>d.  Note.— For  other  cases,  see  ESvidence, 
Dec  Dig.  I  34a*] 

11.  JuDoEs  (S  30*)— Circuit  and  Supebiob 
Judges— Natube  of  Office. 

Judges  of  the  circuit  and  superior  courts 
are  not  county  officers,  but  belong  to  the  judi- 
ciary and  may  be  required  to  perform  their 
duties  in  a  county  or  district  outside  of  the  one 
in  which  they  were  elected,  and  therefore  Acta 
1911,  &  67,  I  4,  requiring  the  judge  of  room 
No.  5  of  the  Marion  county  superior  court  to 
sit  as  judge  of  the  Shelby  county  superior  court, 
is  constitutional. 

[Ed.  Note.— For  other  cases,  see  Judges,  Dec. 
Dig.  t  30.*] 

12.  Couhts  (8  183*)— PowEBS— Statutes. 

The  Legislature  Is  not  inhibited  from  giv- 
ing a    different  jurisdiction   to   the   varioos   di- 
visions of  the  superior  court  in  Marion  county. 
[E3d.  Note.— For  other  cases,  see  CJourts,  Dec 
Dig.  i  183.*] 

IS.  CONSTITUTIONAI,  LAW  (I  70*)  —  DEPART- 
MENTS OF  QOVEBNMENT  —  JUDICIABT  —  EN- 
CBOACIIMENT    OF   LEGISLATURE. 

The  Legislature  is  the  sole  judge  of  the 
wisdom  of.  statutes,  and  courts  may  not  inter-' 
fere  because  they  deem  legislative  enactments 
to  be  unwise,  unjust,  or  inexpedient. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  §i  129-132;  Dec  Dig.  { 
70.*] 
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14.  JVDB'BB   (I   22*)— CoitPKITSATIOn— Gharsx 

IN   COUFENSATION. 

The  Legislature  is  not  prohibited  from  in- 
creasing or  diminishing  the  salary  of  a  Jiidge  of 
the  superior  court  during  his  term  of  office. 

lEH.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  §  82;   Dec.  Dig.  i  22.*] 

15.  Statutes  (S  64*)— iPabtial  Invalidity- 
Effect. 

Acts  1911,  c.  67,  {  4,  creating  the  Shelby 
county  superior  court,  and  making  the  judge  of 
Marion  county  superior  court,  room  No.  5, 
judge  of  that  court,  would  not  be  wholly  in- 
valid, because  provisions  as  to  the  salary  of  the 
court  were  invalid. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  §§  58-66;    Dec.  Dig.  {  64.*] 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty; Charles  Remster,  Judge. 

Mandamus  by  the  State,  on  the  relation 
of  Philip  Devenlng,  against  Pliny  W.  Bar- 
tholomew, as  Judge  of  Room  5  of  the  Su- 
perior Court  of  Marlon  County.  From  a 
judgment  sustaining  a  demurrer  to  the  com- 
plaint, relator  appeals.  Reversed  and  re- 
manded. 

Elmer  Bassett,  David  L.  Wilson,  Wray  ft 
Campbell, -Herbert  O.  Jones,  Frank H.  Wolfe, 
and  Hord  &  Adams,  for  appellant  Gavin, 
Oayin  &  Davis,  Henry  Warrum,  and  Sulli- 
van &  Knight,  for  appellee. 

MONKS,  J.  This  action  for  mandate  was 
brought  by  the  relator  under  the  provisions 
of  an  act  approved  March  6,  1911  (Acts  1911, 
pp.  641-643),  to  compel  appellee  to  appear 
and  preside  over  the  Shelby  superior  court ; 
It  being  alleged  In  the  complaint  that  hold- 
ing said  court  by  appellee  is  specially  en- 
joined by  an  act  approved  March  1,  1911 
(Acts  1911,  pp.  103-110),  and  that  such  duty 
results  from  the  fact  that  appellee  holds 
the  office  of  judge  of  room  No.  5  of  the  su- 
perior court  of  Marlon  county.  Appellee's 
'demurrer  for  want  of  facts  was  sustained 
to  the  complaint,  and,  the  relator  failing 
and  refusing  to  plead  further,  judgment  was 
rendered  In  favor  of  appellee.  The  errors 
assigned  call  In  question  the  action  of  the 
court  In  sustaining  said  demurrer. 

Said  demurrer  for  want  of  facts  is  gov* 
emed  by  an  act  approved  March  4,  1911 
(Acts  1911,  p.  416),  which  act  amended  sec- 
tions 85  and  89  of  "An  act  concerning  pro- 
ceedings In  civil  cases,"  approved  April  7, 
1881k  Acts  1881,  p.  265,  being  sections  844, 
348,  Burns  1908. 

[1]  Under  the  proviso  in  section  2  of  said 
act  of  1911,  the  defects  In  a  complaint  not 
specifically  stated  and  pointed  out  in  the 
memorandum,  which  is  a  part  of  the  demur- 
rer, are  waived  by  the  demurring  party,  and 
he  cannot  thereafter  question  the  same  for 
any  defect  not  so  specified.  Said"  memoran- 
dum should  contain  only  the  reasons  why 
the  complaint  is  insufficient,  stated  in  plain 
and  concise  language,  without  repetition, 
and  no  argument  to  sustain  the  same  should 


be  Included  therein.  Any  argument  upon 
such  demurrer,  if  In  writing,  must  be  upon 
a  separate  paper  and  Is  no  part  of  the  de- 
murrer; Reasons  stated  In  the  memoran- 
dum should  be  numbered  or  otherwise  desig- 
nated so  that  In  their  consideration  they 
can  be  referred  to  by  numl>er  or  such  other 
designation. 

It  Is  the  better  practice  to  set  out  said 
reasons  Immediately  following  the  cause  of 
demurrer  on  the  same  paper,  and  that  the 
party  filing  the  demurrer  for  want  of  facts 
or  his  counsel  sign  the  same  at  the  close  of 
the  reasons  set  forth,  so  that  the  cause  of 
demurrer  and  the  reasons  stated  why  the 
complaint  Is  insufficient  constitute  one  In- 
strument or  writing  aiid  niay  be  signed  and 
filed  as  one  pleading. 

[2]  It  Is  first  Insisted  by  appellant  that 
the  act  approved  March  1,  1911  (Acts  1911, 
pp.  103-110),  entitled  "An  act  defining  the 
judicial  district  of  the  Shelby  and  Marlon 
superior  court,  fixing  the  time  and  place  of 
holding  courts  therein,  providing  fpr  the 
jurisdiction  of  said  courts  and  otherwise 
regulating  the  manner  of  holding  and  length 
of  terme  of  the  sessions  of  said  courts  in 
each  of  said  counties,"  etc.,  is  unconstitu- 
tional and  void  because  the  subject  of  the 
act  Is  not  expressed  tn  the  tiUe  as  required 
by  section  19  of  article  4  of  the  Constitu- 
tion, which  reads  as  follows:  "Every  act 
shall  embrace  ^ut  one  subject  and  matters 
properly  connected  therewith,  which  subject 
sliall  be  expressed  in  the  title.  But  If  any 
subject  shall  be  embraced  in  an  act  which 
shall  not  be  expressed  In  the  title,  such  act 
shall  be  void  only  as  to  so  much  thereof  as 
shall  not  be  expressed  In  the  title."  This 
contention  Is  based  upon  the  claim  that  the 
word  "defining,"  as  used  in  said  title,  when 
taken  In  its  plain  and  ordinary  sense,  as  re- 
quired by  section  240m,  Bums  1908,  does  not 
mean  "create"  or  "establish,"  and  that  there- 
fore "the  part  of  the  act  which  purports  to 
create  the  Shelby  and  Marion  superior 
courts  is  void  because  not  expressed  in  the 
titie  of  the  act" 

This  Is  not  the  first  time  the  Legislature 
has  used  the  word  "define"  or  "defining:"  in- 
stead of  the  word  "create"  or  "establish,"  in 
an  act  creating  new  judicial  districts.  Acts 
1885,  p.  119;  Acts  1889,  p^  60;  Acts  1905,  p. 
119. 

The  word  "constitute,"  Instead  of  the  word 
"create"  or  "establish,"  has  also  been  used 
in  the  tiUes  of  acts  creating  new  judicial 
circuits.    Acts  1867,  p.  84;  Acte  1871,  p.  63. 

The  act  approved  March  6,  1873  (Acta 
1873,  p.  87),  which'  abolished  the  common 
pleas  courts  and  established  a  number  of 
new  judicial  circuits,  did  not  have  the  word 
"create"  or  "establish"  in  its  title. 

The  title  of  said  acts  reads  as  follows: 
"An  act  to  divide  the  state  into  circuits  for 
judicial  purposes,  fixing  the  time  of  holding 
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courts  therein,  abollsbteg  the  courts  of  com- 
mon pleas,  and  transferring  the  business 
thereof  to  the  circuit  courts,  and  providing 
for  the  election  of  Judges  and  prosecuting 
attorneys  In  certain  cases." 

By  an  act  entitled  "An  act  concerning 
the  courts  In  the  counties  of  Howard,  Tip- 
ton, Grant  and  Delaware  declaring  an  emer- 
gency,!! approved  March  1,  1909  (Acts  1909, 
p.  79),  the  Legislature  abolished  the  Howard 
superior  court,  established  the  Delaware  su- 
perior court,  and  created  a  new  judicial  dr- 
cnlt  consisting  of  the  county  of  Howard. 

The  constitutionality  of  none  of  tbese  acta 
has  been  assailed  on  the  ground  that  the 
word  "create"  or  "establish"  was  not  used  In 
the  title. 

In  Board,  etc.,  y.  Albright,  168  Ind.  564, 
668,  81  N.  B.  578,  679,  it  was  said  by  the 
court.  In  response  to  a  contention  that  an 
act  was  in  violation  of  said  section  19  of 
article  4  of  the  Constitution,  that:  "It  Is 
quite  permissible  to  use  the  details  of  a 
title  where  available,  to  grasp  the  general 
subject  to  which  an  act  related.  Maulse 
Coal  Co.  T.  Partenheimer  (1900)  166  Ind.  100 
[56  N.  E.  751,  57  N.  B.  710];  Isenhonr  ▼. 
State  a901)  157  Ind.  517  [62  N.  H.  40]  87 
Am.  St  Rep.  228.  A  standard  text-book 
states:  The  subject  of  an  act  may  be  ex- 
pressed generally  in  the  title,  or  spelled  out 
from  details,  and  occasionally  from  details 
which  are  Independent  and  unconnected  ex- 
cept through  some  general  subject  as  cou- 
sliis-german  are  related  through  a  common 
ancestor.  According  to  the  authorities,  the 
general  subject  need  not  appear  In  the  title. 
If  It  is  clearly  disclosed  or  readily  Inferred 
from  the  details  expressed.'  1  Lewis'  Suth- 
erland, ^5tat  Constr.  (2d  Ed.)  $  134."  Cen- 
tral Union  Telephone  Co.  t.  Fehrlng,  146 
Ind.  189,  45  N.  E.  64. 

As  was  said  In  Western  Union  Telegraph 
Company  v.  Braxton,  165  Ind.  165,  168,  74 
N.  E.  985,  986:  "In  the  Interpretation  of 
the  title  we  must  look  to  the  body  of  the 
act,  and  in  construing  the  body  we  just  look 
to  the  title ;  and  If  It  appears  from  both  that 
all  the  provisions  of  the  act  are  fairly  refer- 
able to  one  general  subject,  and  that  sub- 
ject Is  clearly  expressed  in  the  title,  the  act 
Is  ralid,  though  there  may  be  more  than  the 
general  subject  expressed  therein.  1  Lewis' 
Sutherland,  Stat  Constr.  (2d  Ed.)  i  131,  and 
cases  cited." 

In  Hargls  t.  Board,  165  Ind.  194,  195,  196, 
78  N.  E.  915,  916,  we  said :  "That  the  tiUe 
of  an  act  is  to  receive  a  liberal  construction 
l8  necessary  to  sustain  the  legislative  Intent 
If  the  words  used  in  a  title,  taken  in  any 
sense  or  'meaning  they  will  bear,  are  suffi- 
cient to  cover  the  provisions  of  the  act  the 
act  will  be  sustained  even  though  such 
meaning  may  not  be  the  most  common  mean- 
ing of  such  words.  These  rules,  however, 
are  to  be  used  to  effectuate,  not  to  defeat 
the  legislative  Intent"  26  Am.  &  Eng. 
Encyts.  Law  (2d  Ed.)  583-590;  1  Lewis'  Suth- 


erland, Stat  Constr.  C2d  Ed.)  §S  121, 127,  129, 
134 ;  Maule  Coal  Co.  v.  Partenheimer  (1900) 
155  Ind.  100,  106,  107,  55  N.  E.  751,  57  N.  E 

710,  and  cases  cited;  State  ex  rel.  v.  Roby 
(1895)  142  Ind.  168,  184-188,  41  N.  B.  145,  33 
L.  R.  A.  213,  51  Am.  St  Rep.  174;  State  v. 
Arnold  (1895)  140  Ind.  628,  38  N.  B.  820; 
Walker  v.  Dunham  (1861)  17  Ind.  483.  "The 
courts  will  not  resort  to  a  critical  construc- 
tion of  the  title  in  order  to  hold  a  statute 
unconstitutional.  On  the  contrary,  the  lan- 
guage of  the  title  Is  in  all  cases  given  a  lib- 
eral interpretation,  and  the  largest  scope  ac- 
corded the  words  employed  that  reason  will 
permit  in  order  to  bring  within  the  purview 
of  the  title  all  the  provisions  of  the  act"  26 
Am.  &  Eng.  Ency.  Law  (2d  Ed.)  583;  Clare 
V.  State,  68  Ind.  17,  25,  and  cases  cited ;  Mull 
V.  Indianapolis,  etc.,  Co.,  169  Ind.  214,  222, 
81  N.  E.  657. 

To  "deflne"  Is  "to  fix,  establish,  or  pre- 
scribe authoritatively."  2  Cent  Die.  p.  1053, 
"Deflne,"  2;  Robert  J.  Boyd,  etc.,  Co.  t. 
Ward,  85  Fed.  27,  28  O.  C.  A.  667,  676. 

The  word  "deflne"  is  frequently  used  In 
legislation  to  mean  create,  establish,  enlarge, 
or  extend.  In  re  Fourth  Judicial  District,  4 
Wyo.  133,  137,  32  Pac.  850,  and  cases  cited; 
People  V.  Bradley,  36  Mich.  447;  Commission- 
ers v.  Bailey,  13  Kan.  607,  609;  State  v. 
Commissioners,  41  Kan.  630,  634,  21  Pac. 
601;  State  v.  Burr,  16  N.  D.  681,  113  N.  W. 
705;    State  v.  Ely,  16  N.  D.  569,  113  N.  W. 

711,  14  L.  R.  A.  (N.  S.)  638;  Walters  v. 
Richardson,  93  Ky.  874,  20  S.  W.  279;  Gould 
T.  Hutchlngs,  10  Me.  145,  154. 

In  State  v.  Bradley,  supra.  In  construing 
the  word  "deflne"  as  used  In  the  title  of  an 
act  It  is  said:  "While  the  word  'define'  may 
be,  and  frequently  is,  used  in  the  sense  and 
for  the  purpose  claimed,  and  while  we  might 
concede  such  to  be  the  general  and  more 
popular  use  of  the  word,  yet  It  is  not  used 
exclusirely  in  such  a  sense.'  It  has  a  broader 
and  different  meaning.  It  is  frequently  used 
In  the  titles  of  acts,  and  but  seldom  in  the 
narrower  sense,  or  as  merely  defining  powers 
previously  given.  An  examination  of  our  ses- 
sion laws  will  show  that  acts  have  frequently 
been  passed,  the  constitutionality  of  which 
have  never  been  questioned,  where  the  pow- 
ers and  duties  conferred  could  not  be  con- 
sidered as  merely  explaining,  or  making  more 
clear,  those  previously  conferred  or  attempt- 
ed to  be,  although  the  word  'define'  used  in 
the  titie.  In-  legislation  it  is  frequenUy  used 
in  the  creation,  enlarging,  and  extending  the 
po'^ers  and  duties  of  boards  and  officers,  in 
defining  certain  offenses  and  providing  pun- 
ishment for  the  same,  and  thus  enlarging  and 
extending  the  scope  of  the  criminal  law. 
And  It  is  properly  used  between  different  gov- 
ernments, as,  'to  define  the  extent  of  a  king- 
dom or  country.'  Indeed,  it  is  a  word  of 
very  frequent  and  general  use,  and  although 
even  the  settlement  of  a  disputed  boundary 
must  necessarily  and  inevitably  extend  the 
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line  and  take  In  new  or  additional  territory, 
within  the  understanding  of  one  of  the  claim- 
ants, we  have  never  heard  of  any  question 
being  made  as  to  the  want  of  authority  to 
enlarge  the  possessions  of  another  under  a 
power  given  to  define  them.  If  the  word 
used  by  the  Legislature  can  In  any  of  Its 
various  uses  or  meanings  be  considered  ap- 
propriate or  applicable,  then  we  cannot  say 
that  they  did  not  have  a  right  to  use  it  In 
that  sense,  even  although  we  might  be  of 
opinion  that  a  better  and  more  appropriate 
one  might  have  been  chosen,  and  one  that 
people  generally  would  have  better  under- 
stood." 

It  Is  evident,  from  what  we  have  said  and 
the  authorities  cited,  that  appellee's  objec- 
tion to  the  said  act  on  account  of  the  use 
of  the  word  "defining"  In  the  title  of  said 
act  is  not  tenable,  but  that  the  title  of  said 
act  is  broad  enough  to  cover  said  act,  even  if 
It  creates  a  new  superior  court,  or  a  new 
superior  court  district,  or  both. 

It  Is  next  insisted  by  appellee  that  said 
act  Is  valid,  creates  a  new  and  Independent 
court  In  Marion  and  Shelby  counties,  and 
that  therefore  it  Is  unconstitutional  so  far  as 
it  attempts  to  name  or  appoint  the  judge  of 
room  No.  6  of  the  superior  court  of  Marion 
county,  judge  of  the  court  so  created,  because 
that  power  is  vested  in  the  Governor  by  the 
CJonstitutlon. 

A  superior  court  consisting  of  three  judges 
was  established  In  Marlon  county  in  1871 
(Acts  1871,  pp.  48-54).  Said  act  provided 
that  said  court  should  have  a  seal,  "Which 
shall  contain  on  the  face  the  words  'Superior 

Court  of County,'  filling  In  the  blank 

space  according  to  the  name  of  the  county." 

It  was  held  that  said  court,  although  con- 
sisting of  more  than  one  judge,  was  only  one 
court.  Rlchcreel£  Vi  Russell,  34  Ind.  App. 
217,  230,  72  N.  E.  617. 

In  1007  an  act  was  passed  providing  that 
said  court  "shall  consist  of  five  judges."  At 
the  same  session  of  the  Legislature  It  was 
enacted  that  such  court  shall  be  divided  into 
five  rooms,  and  "such  rooms  number  con- 
secutively beginning  with  No.  1  and  the 
judges  of  said  court  shall  be  nominated  and 
elected  by  rooms,  provided  that  any  one  ol 
said  judges  shall  have  full  power  and  au- 
thority to  sit  as  judge  In  the  other  rooms  of 
said  court."  Acts  1907,  p.  42  (section  14G3, 
Burns  1908).  The  effect  of  the  act  was  to 
divide  tlie  superior  court  of  Marlon  county 
into  five  rooms  or  divisions  and  reqaire 
that  the  Judges  be  nominated  and  elected  by 
rooms  or  divisions ;  but  notwithstanding  this 
authorized  any  one  of  the  judges  to  sit  as 
judge  in  the  other  rooms  or  divisions. 
Whether  the  judges  would  have  had  this 
power  in  the  absence  of  a  provision  author- 
izing It  we  need  not  determine. 

The  question  Is  whether  said  act  Ot  1911 
(Acts  1911,  pp.  103-110)  created  a  new  and  in- 
dependent superior  court  in  Marlon  county 


and  In  Shelby  county  withont  affecting  the 
superior  court  of  Marlon  county  with  its  five 
Judges,  or  whether  said  act  abolished  the  su- 
perior court  of  Marlon  county  and  created  a 
new  court,  named  the  "Marion  superior 
court,"  In  Its  place. 

[S]  If  it  did  either,  the  judgment  must  be 
afilrmed  because  the  Legislature  has  no  pow- 
er under  the  Constitution, to  fill  a  vacancy 
In  a  judicial  office. 

The  proper  answer  to  these  qnestlons  de- 
pends upon  the  construction  which  must  be 
given  to  said  act  of  1911.  Said  act  Is  vague 
and  uncertain  in  some  of  its  provisions,  and 
if  words  are  taken  in  their  plain,  exact,  and 
literal  sense,  some  provisions  may  be  con- 
tradictory. 

[4,  B]  But  as  said  by  the  court  in  Clare  v. 
State,  68  Ind.  17,  at  pages  25,  26:  "We  do 
not  understand  that  this  court  la  bound,  in 
the  Interpretation  and  construction  of  a  stat- 
ute, to  take  the  words  used  therein  In  their 
plain,  exact,  and  literal  sense.  On  the  con- 
trary, the  true  rule  is,  and  always  has  been, 
as  recognized  la  many  decisions  of  this  court, 
to  make  the  legislative  intention,  In  the  en- 
actment of  the  particular  statute,  the  chief 
guide  of  the  court  in  Its  interpretation  and 
construction.  If  the  object,  purpose,  and  In- 
tention of  the  Legislature,  in  the  ena<^ment 
of  the  particular  statute,  can  be  fairly  as- 
certained and  arrived  at,  then  it  Is  the  duty 
of  the  court  to  overlook  and  disregard  all 
apparent  inaccuracies  and  mistakes  In  the 
mere  verbiage  or  phraseology  of  the  statute, 
and,  if  possible,  to  give  force  and  effect  to 
the  evident  reason,  spirit,  and  intent  of  the 
law.  This,  we  think.  Is  the  true  and  only 
safe  i-ule  for  the  guidance  of  the  courts  in  all 
statutory  exposition  and  construction  and  as 
such  it  has  been  recognized  and  acted  upon 
by  this  court,  in  a  large  number  of  its  Re- 
ported decisions.  We  cite  only  a  limited 
number  of  these  decisions.  Mayor,  etc.,  of 
Jeffersonvllle  v.  Weems,  5  Ind.  547;  Shoe- 
maker V.  Smith,  37  Ind.  122;  Garrigus  v. 
Board,  etc.,  of  Park  County,  39  Ind.  66; 
State  ex  rel.  v.  Tucker,  46  Ind.  355;  State 
ex  rel.  v.  Mayor,  etc.,  of  La  Porte,  28  Ind. 
248;  and  Zorger  v.  City  of  Greensburgh,  60 
Ind.  1.  It  has  been  well  said  that  it  is  the 
duty  of  the  courts  to  execute  all  laws  accord- 
ing to  their  true  intent  and  meaning;  and 
that  intent,  when  collected  from  the  whole 
and  every  part  of  a  statute,  must  prevail 
even  over  the  literal  Import  of  terms  and 
control  the  strict  letter  of  the  law,  when  the 
latter  would  lead  to  possible  injustice  and 
contradictions.  Where  the  constitutionality 
of  a  statute  Is  in  question,  and  an  adherence 
to  the  strict  letter  of  the  law  might  perhaps 
render  the  statute  unconstitutional  and  void, 
while  a  liberal  construction  of  the  act,  in 
accordance  with  the  evident  Intention  and 
meaning  of  the  Legislature,  would  remove 
all  doubts  as  to  its  constitutionality,  In  such 
case,  it  seems  to  us  that  it  would  be  the 


Digitized  by 


Google 


ML) 


STATB  T.  BARTHOLOMEW 


421 


manifest.  If  not  Imperative,  fluty  of  the  courts 
to  give  tbe  statute  sucb  liberal  construction 
as,  by  giving  effect  to  tbe  legislative  Inten- 
tion, would  sustain  and  not  defeat  tbe  law 
In  question;  for  It  Is  clearly  tbe  duty  of 
tbe  courts,  wben  tbe  constitutionality  of  a 
statute  Is  merely  doubtful,  to  sustain  tbe  law, 
If  it  can  be  done  by  any  fair  construction. 
Maize  V.  State,  4  Ind.  342 ;  Stocking  v.  State, 
7  Ind.  826;  and  Shoemaker  v.  Smith,  supra." 

It  was  said  t^  tbe  court  in  Storms  v. 
Stevens,  104  Ind.  46,  50,  8  N.  B.  401,  403: 
"In  the  constmction  of  statutes,  the  prime 
object  Is  to  ascertain  and  carry  out  the 
purpose  and  Intent  of  the  Legislature.  To  do 
this,  the  words  used  in  tbe  statute  should 
be  first  considered  In  their  literal  and  ordi- 
nary signification.  But  If  by  giving  them 
such  a  signification  the  meaning  of  the 
whole  statute  is  rendered  doubtful,  or  is 
made  to  lead  to  contradictions  or  absurd  re- 
tnlts,  tbe  whole  statute  must  be  looked  to, 
and  the  Intent  as  collected  therefrom  must 
prevail  over  the  literal  Import  of  terms  and 
detacbed  clauses  and  phrases.  Mayor,  etc., 
T.  Weems,  5  Ind.  647;  Smith  v.  Moore,  90 
Ind.  204,  305,  and  cases  there  cited." 

In  State  Board,  etc.,  v.  Holllday,  160 
Ind.  216,  233.  49  N.  E.  14,  10  (42  L.  R.  A. 
826)  this  court  said:  "Sutherland  on  Stat 
Const  I  218,.  says:  'When  tbe  Intention  can 
be  collected  from  the  statute,  words  may  be 
modified,  altered,  or  supplied  so  as  to  obvi- 
ate any  repugnancy  of  inconsistency  with 
Bucb  Intention.'  To  tbe  same  eCTect  are  End- 
licb  on  Ind.  Statutes,  {  365 ;  Potter's  Dwar- 
rls  on  Statutes,  175-180." 

In  City  of  Indianapolis  y.  Beugle,  115  Ind. 
BSl,  688,  18  N.  B.  172,  176,  this  court  said : 
"So,  It  has  been  said  that  It  is  an  established 
mle,  applicable  to  tbe  construction  of  all 
remedial  statutes,  that  cases  within  the  rea- 
son, though  not  within  the  letter  of  a  stat- 
nte,  shall  be  embraced  by  Its  provisions,  and 
that  cases  within  the  reason,  though  not 
within  the  letter,  shall  be  taken  to  be  with- 
in the  statute.  State  v.  Canton,  43  Mo.  48; 
People  V.  Lacombe,  99  N.  Y.  43  [1  N.  E.  599] ; 
Mlddleton  v.  Greeson,  106  Ind.  18  [6  N.  E. 
7S5]." 

Tbe  following  anthorltles  are  to  tbe  same 
effect:  State  t.  Insurance  Co.,  etc.,  115  Ind. 
257,  264,  17  N.  E.  574,  and  cases  cited ;  Mld- 
dleton V.  Greeson,  106  Ind.  18,  6  N.  E.  755, 
and  cases  cited;  Miller  v.  State,  106  Ind.  415, 
423-424,  7  N.  E.  209;  Krug  v.  Davis,  87  Ind. 
690,  595,  596;  Warren  v.  Brltton,  84  Ind. 
14,  22,  23;  McComas  v.  Krug,  81  Ind.  327, 
8^  333,  42  Am.  Rep.  135;  City  of  Evans- 
Tllle  V.  Summers,  106  Ind.  189,  193,  9  K. 
E.  81;  Hargls  v.  Board,  etc.,  165  Ind.  104- 
196,  73  N.  E.  915. 

It  la  evident  that  the  purpose  of  the  Legis- 
lature In  passing  said  act  of  1911  was  to 
relieve  the  Shelby  circuit  court  without  In- 
creasing tbe  nnmber  of  judges  In  tbe  state 
and  without  affecting  the  guyeiior  court  of 


Marlon  county,  except  the  terms  and  proceed- 
inga  In  room  6  of  said  court. 

Keeping  In  view  this  purpose  of  the  Legis- 
lature and  said  rules  governing  tbe  construc- 
tion of  statutes,  it  Is  manifest  that  the  Leg- 
islature by  said  act  intended  to  provide  a 
superior  court  in  Shelby  county  to  be  called 
the  Shelby  superior  court  and  to  continue 
tbe  superior  court  of  Marlon  county  with  Its 
five  Judges  divided  Into  rooms  or  divisions 
numbered  from  1  to  5,  inclusive,  as  It  exist- 
ed at  the  time  said  act  was  passed,  wkh  the 
same  Jurisdiction  It  then  had,  except  as  such 
act  affects  the  terms  and  proceedings  of 
room  6  of  said  court 

There  is  no  provision  in  said  act  of  1911 
repealing  the  act  of  1871,  which  created  the 
superior  court  of  Marlon  county,  nor  is  there 
anything  in  said  act  of  1911  from  which  It 
can  be  fairly  Inferred  that  the  Legislature 
intended  to  abolish  said  court  and  create  an- 
other court  In  its  place.  On  tbe  contrary, 
although  it  is  provided.  In  section  20  of  said 
act  of  1911  (Acta  1911,  p.  109),  that  "all  laws 
and  parts  of  laws  inconsistent  with  the  pro- 
visions of  the  act  are  hereby  repealed,"  it  is 
expressly  provided  in  said  section  of  said  act 
of  1911  that  "nothing  in  this  act  shall  be  so 
construed  as  to  affect  existing  laws  pertain- 
ing to  the  courts  of  Marlon  county,  Indiana, 
except  in  so  far  as  the  provisions  of  tbe  act 
shall  affect  the  terms  and  proceedings  of  the 
superior  court  of  Marion  county  In  room  No. 
6  of  said  county." 

[ei  It  is  evident  therefore,  that. any  pro- 
vision of  said  act  of  1911,  which  but  for  said 
provision  in  section  20  would  affect  the  su- 
perior court  of  Marlon  county,  affects  only 
room  5  of  said  court  as  to  its  terms  and  pro- 
ceedings. 

Under  this  provision  of  said  section  20: 

(1)  Section  3,  which  fixes  tbe  term  of  said 
court  in  Marion  county  to  begin  on  the  Mon- 
days succeeding  the  term  of  court  in  Shelby 
county  and  shall  continue  for  six  weeks  dur- 
ing each  term  if  the  business  thereof  shall 
require  It  and  section  19  of  said  act  con- 
cerning the  terms  of  said  court  only  apply 
to  room  or  division  No.  6  of  said  court  and 
this  Is  true  also  of  tbe  sections  concerning 
tbe  jurisdiction  of  said  court  in  Marion 
county. 

[7]  (2)  The  Jurisdiction  of  room  or  divi- 
sion No.  6  Is  the  same  as  the  other  rooms  of 
said  court  under  the  law  in  force  when  the 
act  of  1901  was  passed,  except  that  it  also 
has  sucb  additional  Jurisdiction  as  is  given 
by  the  act  of  191L 

[I]  (3)  Tbe  Shelby  auperior  court  only  has 
sudi  jurisdiction  as  Is  given  by  tbe  act  of 
191L 

[9]  (4)  Tbe  taking  effect  of  said  act  of 
1911  did  not  in  any  way  affect  or  change 
the  authority  of  any  one  of  the  judges  of 
said  superior  court  of  Marlon  county  to  alt 
ajs  Judge  in  the  other  rooms  or  divisions  of 
said  court. 

£t(]  (5)  Tbe  proceedings  of  said  room  ot 
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dlvlston  5  of  said  court  may  be  authenticat- 
ed In  the  same  maimer  as  If  said  act  of  1911 
liad  never  been  passed,  and  the  proceedings 
of  the  Shelby  superior  court  may  be  authen- 
ticated by  the  certiflcate  of  the  clerk  thereof 
and  the  seal  of  said  court,  as  the  proceed- 
ings of  other  courts  are  authenticated. 

Appellee  concedes  that  the  Legislature  has 
the  power  to  create  a  superior  court  In  Shel- 
by county  consisting  of  five  Judges  and  by 
attaching  such  county  to  Marlon  county  form 
a  superior  court  district  of  the  two  counties 
and  require  the  five  Judges  of  the  existing 
saperior  court  in  Marlon  county  to  hold  such 
superior  court  in  the  added  county  of  Shelby 
as  well  as  the  superior  court  in  Marion 
county  during  the  remainder  of  the  terms  of 
rach  Judges. 

[11]  Judges  of  the  circuit  and  superior 
court  are  not  county  officers;  they  belong  to 
Oie  Judicial  department  and  perform  state 
functions,  in  the  discharge  of  their  official 
duties,  and  they  may  be  required  to  perform 
these  duties  outside  of  the  county  or  district 
in  which  they  were  elected,  at  least  in  coun- 
ties attached  to  the  judicial  district  after 
tbelr  election.  Whether  they  could  be  com- 
pelled to  hold  court  outside  their  respective 
districts  it  is  not  necessary  to  determine  in 
this  case. 

Onr  attention  has  not  been  called  to  any 
provision  of  the  Constitution,  and  we  know 
of  none,  which  prevents  the  Legislature  from 
providing  a  superior  court  in  Shelby  coun- 
ty and  adding  the  same  to  the  district  of 
room  or  division  5  of  the  superior  court  of 
Marlon  county,  and  requiring  the  Judge  of 
said  room  or  division  to  hold  court  In  the 
superior  court  of  Shelby  county  as  well  as  In 
said  room  or  division  5  during  the  remain- 
der of  his  term,  and  providing  for  the  elec- 
tion of  his  successor  by  the  Judicial  district 
composed  of  both  of  said  counties.  This 
was  the  evident  purpose  of  the  Legislature 
in  passing  said  act  of  1911. 

(121  Appellee  contends  that  this  leads  to 
an  Incongruons  situation,  "that  one  Judge  of 
the  superior  court  of  Marlon  county  would 
be  exercising  a  diiferent  jurisdiction  from  the 
other  Judges  thereof,"  and  "would  receive 
difTerent  compensation  from  the  other  judges 
of  said  court"  There  Is  nothing  in  the  Con- 
stitution which  prevents  the  Legislature 
from  giving  a  different  Jurisdiction  to  each 
room  or  division  of  the  superior  court  of 
Marlon  county,  or  from  giving  a  different 
Jurisdiction  to  each  of  the  superior  courts 
of  a  district  composed  of  more  than  one 
county.  When  the  Nineteenth  Judicial  cir- 
cuit was  composed  of  the  counties  of  Marlon 
and  Hendricks,  the  circuit  court  of  Hen- 
dricks county  had  Jurisdiction  of  criminal 
cases  while  the  circuit  court  of  Marlon  coun- 
ty had  no  such  Jurisdiction;  the  same  being 
given  to  the  criminal  court  of  Marlon  coun- 
ty. At  the  present  time  the  Jurisdiction  of 
the  circuit  courts  is  not  the  same  in  all 
counties  in  the  state.  Wherever  there  Is  a 
probate  court  and  criminal  court  as  in  Ma- 


rion county,  the  circuit  court  has  no  probate 
or  criminal  Jurisdiction,  while  in  the  coon- 
ties  where  there  la  no  probate  or  criminal 
court  the  circuit  court  has  jurisdiction  of 
such  matters.  Nor  is  the  Jurisdiction  of  the 
superior  courts  the  same  in  all  the  counties 
where  such  courts  exist.  In  some  counties 
such  courts  have  no  probate  or  criminal  Ju- 
risdiction (sections  1472,  1502,  1561,  Bums 
J.90S),  while  in  other  counties  they  have  a  part 
or  all  of  such  Jurisdiction  (sections  1527, 
1540,  1574,  Burns  1908). 

It  is  not  a  question  of  whether  such  legis- 
lation Is  desirable  or  wise,  but  whether  the 
Legislature  has  such  power. 

[13]  If  It  has,  the  courts  cannot  interfere 
with  such  laws  even  if  they  are  deemed  un- 
wise, unjust,  or  inexpedient.  Smith  v.  In- 
dianapolis, etc.,  B.  Ck>.,  158  Ind.  425,  427,  63 
N.  B.  849;  State  v.  McClelland,  138  Ind. 
395,  399,  37  N.  EL  799;  Hedderick  t.  State, 
101  Ind.  665,  1  N.  E.  47,  51  Am.  B^.  768;  2 
Indiana  Digest  Annotated,  p.  725,  f  $  39,  40. 

[14]  There  is  nothing  in  the  Constitntion 
which  would  prevent  the  Legislature  from 
increasing  or  diminishing  the  salary  of  a 
judge  of  a  superior  court  during  his  term  of 
office.  Board  t.  Lindiman,  165  Ind.  186,  191. 
73  N.  E.  912.  It  has  been  held  that  the  dis- 
cretion of  the  Legislature  in  passing  laws 
fixing  the  salaries  of  public  officers  cannot 
be  Inquired  Into  by  the  courts.'  Harmon  v. 
Board,  etc.,  15.3  Ind.  68,  71,  64  N.  E.  105; 
Board  t.  Undlman,  165  Ind.  186»  190,  73  N. 
B.  912. 

[IS]  Even  if  the  Judge  Of  room  or  divi- 
sion 5  of  said  court  would  not  receive  under 
said  act  of  1911  the  same  salary  as  the 
Judges  of  the  other  rooms  of  said  court — a 
question  we  need  not  and  do  not  decide — and 
if  the  Legislature  had  no  power  to  make 
this  difTerence  in  the  salaries  of  such  Judges, 
this  would  not  render  the  entire  act  invalid. 
Harlln  v.  Schaffer,  169  Ind.  1,  81  N.  HL  721; 
Swartz  V.  Board,  etc.,  158  Ind.  141,  151.  152, 
63  N.  B.  31;  Martlndale  v.  Town  of  Roches- 
ter, 171  Ind.  250,  264,  86  N.  B.  321;  State  t. 
Barrett,  172  Ind.  169, 174,  87  N.  B.  7. 

The  names  "superior  court  of  Marion 
county"  and  "Marlon  superior  court"  seem 
to  be  used  Interchangeably  in  some  sections 
of  said  act'  as  are  the  names  "Shelby  supe- 
rior court"  and  "superior  court  of  Shelby 
county."  However,  what  was  Intended  by 
the  use  of  each  of  said  names  in  each  in- 
stance where  used  can  be  readily  detenu  hied 
from  an  examination  of  said  act  and  the 
act  which  it  affects.  Indianapolis,  etc,  R. 
Co.  V.  Lewis,  SO  Ind.  App.  615,  518,  519,  66 
N.  B.  508. 

Under  the  act  of  1911  it  was  the  duty  of 
appellee,  as  the  Judge  of  room  or  division 
No.  5  of  the  superior  court  of  Marion  conn- 
ty,  to  api)ear  and  preside  over  the  Shelby 
superior  court,  as  said  county  and  court 
were  in  his  Judicial  district  It  follows  that 
the  court  erred  in  sustaining  the  denrnrrer 
to  the  complaint. 
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Judgment  reversed,  with  InBtmctlons  to 
overrule  said  demurrer  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


ait  Ini.  4C9) 

PRINCETON  COAL  MINING  CO.  t.  LAW- 

BBNCa    (No.  21,829.)* 
(Supreme  Court  of  Indiana.    June  7.  1911.) 

1.  PLEAomo  (§  63*)— Complaint— Statutes. 

One  seeking  to  avail  himself  of  a  right 
conferred  by  statute  must  state  facts  in  his  com- 
plaint bringing  faim  vritliin  the  statute. 

[Ed,  Note.— For  other    cases,   see    Pleading, 
Cent.  Dig.  S|  10,  133 ;  Dec.  Dig.  {  63.*] 

2.  Death  (§  11*)— Rights  of  Action— Stat- 
utes. 

In  the  absence  of  statute,  no  action  Ilea  for 
death. 

[Ed.  Note.— For  other  cases,  see  Death,  CenL 
Dig.  §  15 ;   Dec.  ©ig.  $  11.*] 

3.  Uabtgb   and  Sebtant  (S   118*)  —  Safe 
PI.ACB!  TO  Work — Mines— Statutes. 

Acts  1905  (Bums'  Ann.  St.  1908,  S  8569), 
on  the  general  subjeot  of  coal  mining,  by  sec- 
tion 8579,  provides  that,  where  the  roadways 
or  entries  of  any  mine  are  so  dry  that  the  air 
becomes  charged  with  dust,  they  must  be  sprin- 
kled, and  that  it  Is  the  duty  of  the  inspector  to 
see  that  this  is  done.     Section  8597,  which  is 
part  of  the  same  act,  provides  that  for  any  in- 
jury or  death  occasioned  by  any  violation   of 
this  act,  or  willful  failure  to  comply  with  its 
provision,  a  right  of  action  against  the  operator 
shall  accrue  to  the  party  injured,  or  to  his  wid- 
ow or  other  relatives;    and  section   S59S,  also 
of  the  same  act,  makes  any  willful  neglect,  re- 
fusal,  or  failure  to  do  such   things  required  a 
misdemeanor.     Acts  1907,  c.  204,  was  entitled 
"An  act  concerning  coal  mines,  and  to  provide 
for  the  health  and  safety  of  persons  employed 
therein,"  etc.,  and  repealed  all  laws  in  conflict; 
and  section  21  of  that  act  provides  that  "this 
act  shall  be  cumulative  of  other  acts  on  tlie  sub- 
ject, and  that  all  laws  in  conflict  shall  be  re- 
pealed."    Acta  1907  (Bums'  Ann.  St.  1909,  i 
8613),    gives    mining  inspectors   the    power   to 
order  the  sprinkling  of  coal  mines,  and  provides 
that  after  the  operator  received  notice  to  sprin- 
kle it  should  be  unlawful  to  omit  such  sprin- 
kling ;   and  section  14  of  the  act  of  1907  makes 
violation  of  the  act  a  misdemeanor.    On  the  day 
the  act   of  1907  was  passed,  another  act  was 
passed  (Acts  1907,  c.  157),  with  an  emergency 
clause  having  reference  to  actions  for  injuries, 
and  amending  the  act  of  1905  but  not  taking 
away    the   widow's   right   ot  action.     Held,   in 
view  of  these  various  sections  and  the  emergen- 
cy act  of  1907,  and  the  fact  that  the  act  of  1907 
was   declared  to  be  cumulative,   the  statute  of 
1907  did  not  repeal  the  act  of  1905  to  the  extent 
that  a  failure  to  sprinkle  would  not  be  a  viola- 
tion,   unless  the  inspector  ordered  it  and  gave 
notice  thereof  to  the  operator. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  lia*] 

4.  Statutes    (I    225*)— Constkuotions— Sim- 
ilar  STATtTTES. 

All  consistent  statutes  relating  to  the  same 
subject  should  be  construed  together  with  refer- 
snce  to  the  whole  system  of  which  they  form  a 
t>art,  so  as  to  give  effect  to  the  general  intent. 
[Ed.  Note.— For  other  cases,  see  Statutes, 
::ent.  Dig.  g§  302,  308 ;   Dec  Dig.  f  225.*] 

».   Statutes  (§  225%*)— Conbtrttction— Con- 
temforanbous  statutes. 

Statutes  passed  by  the  Legislature  on  the 
ame  day  or  at  the  same  session,  when  related 
o  the  same  subject,  are  presumed  to  be  actuated 


by  the  same  policy,  and  should  be  oonstmed  to- 
gether, so  that  all  may  stand. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {  304 ;   Dec  Dig.  S  225%.*] 

fl.  Statutes  (i  225*)  —  Conbtbuction— Sna- 

LAB  Acts. 

Where  a  later  act  is  declared  to  be  cumu- 
lative of  a  prior  one,  that  fact  is  of  value  in 
determining  the  legislative  intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  §|  302,  303;  Dec  Dig.  §  225.*] 

7.  Masteb  and  Sebvant  (8  118*)  — Mines  — 
Regulations — Statutes — CoNaTEUcnoN. 

Acts  1905  (Bums'  Ann.  St.  1908,  i§  8579, 
8597,  8598),  making  it  a  misdemeanor  to  fail 
to  sprinkle  dusty  mines,  and  giving  a.  right  of 
action  for  injuries  or  death  arising  from  such 
failure,  is  a  remedial,  as  well  as  a  penal,  stat- 
ute, and  should  not  receive  so  strict  a  con- 
Btmction  as  to  destroy  the  object  of  its  enact- 
ment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  J  118.*] 

8.  Masteb  and  Servant  ({  118*)  —  RBatJLA- 
tion  —  Statutes  —  "Violation"  —  "Wiix- 
FUL  Neglect." 

Acts  1905  (Bums'  Ann.  St.  1908,  {  8579), 
requires  the  operators  of  a  mine  to  sprinkle 
when  the  roadways  and  entries  are  so  dry  as 
to  cause  dust;  and  Acts  1907  (Burns'  Ann.  St. 
1908,  !  8613),  provides  that  the  inspector  of 
mines  shall  have  the  discretion  to  order  sprin- 
kling in  any  mine.  Acts  1905  (Bums'  Ann.  St. 
1906,  f  8598),  and  Acts  1907,  c.  204,  g  14,  both 
make  it  a  misdemeanor  for  any  person  to  will- 
fully neglect  or  violate  any  of  the  provisions  of 
this  act ;  and  Acts  1905  (Bums'  Ann.  St.  1908, 
g  8597)  gives  a  ri^ht  of  action  for  injuries  oc- 
casioned by  any  violation  or  willfnl  failure  to 
comply  with  the  provisions  of  the  act  Held, 
that  '  violation"  means  either  omission  or  com- 
mission, or  nonconformity,  while  "willfnl  neg- 
lect" means  more'  than  mere  nonconformity,  but 
an  intentional  and  conscious  refusal  to  comply 
with  the  act ;  and  hence,  under  the  clause  giv- 
ing a  right  of  action  for  any  violation,  a  mere 
negligent  failure  to  sprinkle  gives  a  right  of  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  118.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7326,  7327,  7483.] 

9.  Mines  and  Minerals  (g  118*)— Opebatiow 
-Regulations — Statutes. 

Under  Bums'  Ann.  St.  1908,  g  8610,  pro- 
viding that,  where  the  miners  so  elect,  persons 
may  be  employed  to  act  as  shot-firers  in  coal- 
mines, and  their  wages  shall  be  paid  by  the  min- 
ers working  therein,  miners  were  hired  as  shot- 
firers  and  part  of  their  wages  were  paid  by  the 
mining  company  who  emploj^ed  other  miners  to 
produce  coal  at  a  fixed  price  per  ton.  HelL 
that  whether  the  strict  relation  of  master  and 
servant  existed  between  these  shot-firers  and  the 
operators,  they  were  more  than  licensees,  and 
were  entitled  to  the  benefit  of  the  protection  of 
all  statutes  passed  for  the  protection  of  coal 
miners. 

[£id.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec  Dig.  g  118.*] 

10.  Master  and  Sebvant  (g  228*)— Contbib- 
UTORT  Neoliobnce  OF  Sebvant— Bbbaoh 
OF  Statutobt  Duty. 

Where  the  operator  of  a  coal  mine  failed 
to  comply  with  statutory  regulations,  and  that 
failure  occasioned  an  injury  to  miners,  the  min- 
ers' negligence  in  other  particulars  is  no  bar 
to  recovery. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  g  228.*] 
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11.  MiNxs  AND  Minerals  (|  118*)— Opera- 
tion OF  Mines— Personai.  Injuries— Nbo- 
LioENCE— Imputed  Neougence. 

Where  the  failure  of  the  operator  of  a  mine 
to  observe  statutory  regulations  was  the  proxi- 
mate cause  of  an  injury  to  sbot-firers,  who  were 
not  exactly  servants,  but  worked  for  the  other 
miners,  the  negligence  of  the  regular  miners 
will  not  bar  a  recovery. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Dec.  Dig.  {  U&*] 

Am)eal  from  Circuit  C!ourt,  Gibson  Coun- 
ty; O.  M.  Wdborn,  Judge. 

Action  by  Josie  Lawrence  against  tbe 
Princeton  Coal  Mining  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

See,  also,  93  N.  E.  1032. 

Embree  &  Embree,  for  appellant  3.  M.  & 
8.  L.  Vandeveer  and  J.  W.  Brady,  for  appel- 
lee. 


MTEBS,  J.  This  action  Is  by  the  widow 
to  recover  for  tbe  death  of  her  husband  un- 
der the  coal  mining  act  of  1905  (Acts  1905, 
pi.  65  et  seq. ;  Burns  1908,  |  8569  et  seq.) 
and  the  amendment  by  the  act  of  1907  (Acts 
1907,  p.  347  et  seq.;  Burns  1908,  §  8602  et 
seq.). 

The  complaint,  the  sufficiency  of  which  Is 
attacked,  sets  out  with  great  detail  the  phys- 
ical outline  of  appellant's  coal  mine,  as  to 
the  depth  of  the  main  shaft,  the  main  en- 
tries, the  cross  entries,  the  rooms,  the  break 
throughs,  tbe  air  shafts,  the  employment  of 
miners  whose  duty  it  was  to  produce  coal  at 
a  fixed  price  per  ton,  the  employment  by  the 
miners,  with  the  knowledge  and  consent  of 
appellant,  of  shot-flrers  of  whom  appellee's 
decedent  was  one,  to  whom  appellant  paid 
one-fourth  of  a  cent  per  ton  in  addition  to 
the  compensation  paid  them  by  the  miners. 
The  complaint  then  alleges  that  on  the  8th 
day  of  January,  1908,  and  for  more  than 
six  months  immediately  prior  thereto,  as  the 
defendant  on  said  day,  and  for  six  months 
prior  thereto,  well  knew,  said  entries  of 
said  mine  were  so  dry  that  the  air  became 
charged  with  coal  dust,  the  defendant  care- 
lessly and  negligently  and  with  full  knowl- 
edge thereof  permitted  and  allowed  In  all  of 
the  foresaid  entries  large  quantities  of  fine, 
dry,  dangerous,  and  explosive  coal  dust  to 
accumulate,  remain,  permeate,  and  pervade 
the  air,  and  willfully  and  negligently  omit- 
ted and  neglected  to  regularly  and  thor- 
oughly sprinkle  said  entries;  that  on  said 
8th  day  of  January,  1908,  and  for  more 
than  20  days  prior  thereto,  the  said  Solomon 
Lawrence  and  McCellan  St.  Clair  were  em- 
ployed in  said  mine  as  shot-flrers  under  and 
pursuant  to  the  terms  hereinbefore  alleged, 
with  the  full  knowledge  and  consent  of  the 
defendant;  that  on  said  8th  day  of  Janu- 
ary, 1908,  the  said  Solomon  L.awrence  and 
McCellan  St  Clair  entered  said  mine  for 
the  purpose  of  discharging  their  duties  as 


shot-flrers  as  aforesaid ;  that  they  proceeded 
from  place  to  place  until  they  came  to  and 
fired  a  charge  of  blasting  powder  la  the 
room  nearest  the  air  coutse  on  the  south- 
east entry,  and  after  lighting  said  charge 
proceeded  tiastily  out  of  said  room  and 
northward  on  said  entry  to  said  air  course, 
and  thence  westward  along  said  air  course; 
that  said  last-mentioned  charge  of  blasting 
powder  did  not  blast  the  coal,  but  was  dis- 
charged through  the  entrance  of  said  hole, 
and  because  thereof  discharged  fire  into  the 
air.  Because  the  defendant  negligently  fail- 
ed and  omitted  to  regularly  sprinkle  said 
entries  that  were  so  dry  as  aforesaid,  said 
charge  of  blasting  powder,  when  it  was  so 
discharged  as  aforesaid,  ignited  said  coal 
dust,  and  said  coal  dust  exploded  with  great 
force  and  violence,  and  blew  with  great 
force  and  violence  timbers,  cars,  slate,  and 
other  debris  along  said  entries  and  said  air 
courses,  and  filled  all  of  said  entries  and 
air  courses  with  flames  and  flre;  that  said 
timbers,  cars,  and  slate  struck  the  said  Solo- 
mon Lawrence  with  great  force  and  violence, 
and  he  was  likewise  wholly  enveloped  in 
said  flre  and  flames,  and  by  reason  thereof 
was  then  and  there  crushed,  mangled,  burn- 
ed, and  Instantly  killed. 

Three  questions  are  presented :  First  bas 
appellee,  widow  of  Solomon  Lawrence,  the 
capacity  to  sue  in  her  individual  name  under 
the  provisions  of  the  act  of  1905,  or  did  the 
amendment  of  1907  so  far  embrace  tbe  sub- 
ject of  the  act  of  1906  as  to  repeal  It  and 
take  away  the  right  of  Individual  action, 
and  relegate  claimants  for  injuries  to  tbe 
general  statute  upon  the  subject? 

[1,2]  It  is  settled  that  one  who  seeks  to 
avail  himself  of  a  statute  conferring  a  right 
must  state  facts  in  bis  complaint  which 
bring  him  within  the  terms  and  meaning  of 
the  statute.  Ft  Wayne,  etc.,  Co.  v.  Par- 
sell,  1C8  Ind.  223,  79  N.  B.  439 ;  Chicago,  etc., 
Co.  V.  Barnes,  164  Ind.  143,  73  N.  E  91; 
Indianapolis,  etc.,  Co.  v.  Foreman,  162  Ind. 
85,  69  N.  E.  669,  102  Am.  St  Rep.  185;  Amer- 
ican, etc.,  Co.  V.  HuUlnger,  161  Ind.  67.3,  67 
N.  E.  §86,  69  N.  E.  460:  Hodges  v.  Standard, 
etc.,  Co.,  152  Ind.  680,  52  N.  E.  391,  64  N.  E. 
383;  Hilllker  t.  Citizens'  Co.,  152  Ind.  86, 
52  N.  E.  607;  Harrison  v.  Stanton,  146  Ind. 
366,  45  N.  E.  532;  Porter  v.  State,  141  Ind. 
488,  40  N.  E  1061;  Thomburg  v.  Ameri- 
can, etc.,  Co.,  141  Ind.  443,  40  N.  E.  1062, 
50  Am.  St  Rep.  334;  Bums  v.  Grand  Rap- 
Ids,  etc.,  Co.,  113  Ind.  169,  15  N.  E.  230; 
Wabash  R.  Co.  v.  Gregan,  23  Ind.  App.  1, 
64  N.  E.  767.  Also  that  no  action  can  be 
maintained  for  the  death  of  a  human  be- 
ing, unless  authorized  by  an  express  stat- 
ute. Wabash  R.  C!o.  v.  Hassett,  170  lud. 
370,  83  N.  E.  705;  Thomburg  v.  American, 
etc.,  Co.,  supra;  Jackson  v.  Pittsburgh  Co., 
140  Ind.  241,  39  N.  E.  663,  49  Am.  St  Rep. 
192;    Bums   v.    Grand    Rapids   Co.,   supra; 
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Mayhew  r.  Bnrns,  103  Ind.  828,  2  N.  B. 
793 ;  Stewart  -v.  Terfe  Haute,  etc.,  Co.,  103 
Ind.  44,  2  N.  B.  208.  Also  that  the  general 
Statute  giving  a  right  of  action  to  personal 
r^resentatlvea  for  "wrongful  death  applies 
to  every  action  to  recover  for  the  denth  of  .i 
human  being,  unless  the  facts  averred  bring 
the  case  within  the  provisions  of  some  other 
statute.  Maule  Co.  v.  Partenhelmer,  155 
Ind.  100,  55  N.  a  761,  57  N.  E.  710;  Col- 
lins, etc.,  Co.  T.  Hadley,  38  Ind.  App.  637. 
75  N.  E.  832,  78  N.  B.  353 ;  Boyd  v.  Brazil, 
etc.,  Co.,  25  Ind.  App.  157,  57  N.  B.  732. 

[S]  By  an  act  of  the  General  Assembly  In 
ftorce  from  and  after  April  15.  1905  (Acts 
1905,  p.  65  et  seq. ;  Bnrns  1908,  S  8569  et 
■eq.),  the  general  subject  of  mining  coal,  the 
manner  of  doing  so,  the  means  and  appli- 
ances to  be  used,  are  prescribed  In  detail. 
Under  section  8579  the  subject  of  ventila- 
tion Is  presented,  and  at  the  close  of  that 
section  Is  the  following  provision:  "111 
cases  (where)  the  roadways  or  entries  of 
any  mine  are  so  dry  that  the  air  becomes 
charged  with  dust,  such  roadways  or  en- 
tries shall  be  regularly  and  thoroughly 
sprinkled.  And  It  shall  be  the  duty  of  the 
Inspector  to  see  that  this  provision  Is  car- 
ried out"  This  act  of  1905  was  the  cul- 
mination of  a  series  of  acts,  beginning  In 
1879  (Acts  1879,  p.  19,  amended  In  1881; 
Acts  1881,  p.  8,  enlarged  In  1885 ;  Acts  1885, 
p.  65;  Acts  1891.  p.  57,  amended  In  1897; 
Acts  1897,  p.  226,  amended  In  1901;  Acts 
1901,  p.  540),  upon  the  subject  of  the  pro- 
tection of  the  health  and  safety  of  coal 
miners,  which  have  since  been  supplemented 
by  the  act  of  1907  (Bums  1908,  $  8602  et 
seq.),  and  by  an  act  In  1909  (Acts  1909,  p. 
830).  Perusal  of  these  acts  will  disclose  the 
gradual  growth  of  the  statutory  precaution 
,whicb  we  must  assume  the  Legislature  had 
deemed  expedient.  In  view  of  the  unusual 
hasards  and  dangers  of  the  business,  to  pro- 
tect the  lives  and  health  of  miners.  Prior 
to  1905,  BO  far  as  we  are  able  to  discover, 
there  was  no  requirement  to  sprinkle  road- 
ways or  entries. 

This  action  Is  predicated  upon  section 
8597,  Bums  1908,  reading  as  follows:  "For 
any  Injury  to  person  or  persons,  or  property, 
occasioned  by  any  violation  of  this  act,  or 
any  willful  failure  to  comply  with  any  of  Its 
provisions,  a  right  of  action  against  the 
operator  shall  accrue  to  the  party  Injured 
for  the  direct  Injury  sustained  thereby,  and 
In  case  of  loss  of  life  by  reason  of  such 
violation,  a  right  of  action  shall  accroe,  first 
to  the  widow,  If  any,  second.  If  no  widow, 
to  the  children  or  adopted  children  (If  any) 
Jointly;  third,  If  neither  the  foregoing 
classes,  then  to  the  parents  Jointly,  or  par- 
ent; fourth,  or  to  any  person  or  persons 
Jointly,  who  were  before  such  loss  of  life 
dependent  for  support  on  the  person  or  per- 
sons killed,  for  Uke  recovery  of  damages 
for  the  Injury  sustained  by  reason  of  such 
loss  of  life  or  lives." 


By  the  act  of  1907,  S  8613  (Bums  1908), 
It  Is  provided:  "The  inspector  of  mines 
shall  have  power  In  his  discretion  to  order 
the  sprinkling  of  any  coal  mine,  or  part  of 
mine,  by  notice  "In  writing  to  the  operator 
ttiereof,  or  person  In  charge  of  the  same,  and 
after  receiving  such  notice  It  shall  be  unlaw- 
ful for  any  person  to  act  In  violation  there- 
of, and  to  omit  such  sprinkling.  Copies  of 
any  notice  given  hereunder  shall  be  posted 
at  the  mine  entrance  by  the  Inspector  of 
mines."  The  contention  of, appellant  Is  that 
the  provisions  of  the  act  of  1907  repealed 
the  act  Of  1905  on  the  subject  of  sprinkling 
mines,  and  reposes  the  subject  wholly  In  the 
discretion  of  the  Inspector,  and  that  the  fail- 
ure to  sprinkle  can  only  be  willful,  and  a 
violation  of  the  statute,  after  this  discre- 
tion has  been  exercised  and  notice  has. been 
given  by  the  Inspector,  and  that  under  the 
act  of  1907  no  provision  Is  made  for  action 
by  the  widow,  unless  the  omission  Is  willful, 
and  that  It  can  only  be  a  violation,  and  will- 
fnl,  after  the  Inspector  has  given  notice,  and 
that  no  notice  Is  alleged,  and  that  the  Leg- 
islature must  have  had  some  object  and  pur- 
pose In  view  In  the  use  of  the  words  In  sec- 
tion 8697  "In  violation  of  this  act,  or  any 
wlllfnl  failure  to  comply  with  any  of  Its  pro- 
visions," and  that  under  this  state  of  the 
law,  and  the  allegations  of  the  complaint, 
only  a  personal  representative  can  maintain 
the  action.  The  title  of  the  act  of  190T 
(Acts  1907,  p.  847)  l8  "An  act  concerning 
coal  mines  and  to  provide  for  the  health  and 
safety  of  persons'  employed  In  coal  mines, 
and  matters  connected  therewith,  and  pro- 
viding penalties,  and  repealing  all  laws  In 
conflict  therewith."  By  the  twenty-flrst  sec- 
tion of  the  act.  It  Is  provided  that:  "The 
provisions  of  this  act  shall  be  cumulative 
of  other  laws  upon  the  subject  of  coal  min- 
ing: Provided,  however,  that  all  laws  and 
parts  of  laws  ta  conflict  herewith,  are  here- 
by repealed."  On  the  same  day  this  act 
was  pnssed,  another  act  was  passed  (Acts 
1907,  c.  157),  with  an  emergency  clause,  em-" 
bracing  the  subject  of  actions  for  Injuries, 
but  classifying  in  order  the  classes  who 
may  bring  actions,  under  a  title  to  attend 
section  27  of  the  act  of  1905,  the  material 
modifications  of  which  are  to  require  ac- 
tions by  persons  of  a  class  and  to  sue  Joint- 
ly where  there  is  more  than  one  of  a  class. 
By  section  28  (Bums  1908.  S  R.TOS)  of  the 
act  of  1905,  "Any  willful  neglect,  refusal  or 
failure  to  do  the  things  required  by  any  sec- 
tion, clause  or  provision  of  this  act,  on  the 
part  of  the  person  or  persons  herein  requir- 
ed to  do  them,  or  any  violation  of  the  pro- 
visions or  requirements  hereof,  or  any  at- 
tempt to  obstruct  or  Interfere  with,  any  In- 
spector •  •  •  or  any  refusal  to  comply 
with  the  Instructions  of  an  Inspector  of 
mines  by  anthority  of  this  act,  shall  be 
deemed  a  misdemeanor  punishable  by  fine 
not  exceeding  five  hundred  dollars,  or  im- 
prisonment In  the  county  Jail  for  a  period 
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not  exceeding  Bix  montbs,  or  both,  at  the  dla- 
cretlon  of  the  court,  etc.,  provided  that  the 
foregoing  shall  not  apply  to  sections  of  this 
act  which  have  special  penalties  provided 
for  them." 

By  section  14  of  the  act  of  1907,  "Any  per- 
son violating  the  provisions  of  this  act,  or 
wilfully  refusing,  neglecting  or  filing  to  do 
anything  required  to  be  done  by  any  provi- 
sion hereof,  by  such  person,  or  obstructing  or 
attempting  to  obstruct  or  Interfere  with,  the 
inspector  of  mining,  or  any  of  his  assistants 
in  the  discharge  6f  any  duty  imposed  by  law, 
or  refusing,  falling  or  neglecting  to  comply 
with  the  proper  orders  of  the  inspector  of 
mines,  or  his  assistants,  shall  be  guilty  of  a 
misdemeanor,  punishable  on  conviction  by  a 
fine  not  exceeding  five  hundred  dollars  to 
which  may  be  added  imprisonment  in  the 
county  jail,  for  a  period  not  exceeding  six 
months  in  tlie  discretion  of  the  court  or  Jury 
trying  any  such  case." 

[4]  We  are  not  able  to  agree  with  the 
learned  counsel  for  appellant  that  the  ^ct  of 
1907  80  far  repealed  the  act  of  1905,  either  by 
implication  or  l)ecause  of  its  covering  the  sub- 
Ject-matter.  On  the  contrary,  it  seems  to  us 
but  part  of  a  system  of  laws,  and  while  It 
may,  and  prot>ably  does,  change  some  features 
of  the  act  of  1905,  especially  those  with  re- 
spect to  some  duties  of  operators,  some  of 
miners,  and  some  of  inspectors.  In  its  main, 
and  essential  features,  It  is  in  aid  of,  or 
cumulative  to,  the  gaieral  statute,  and  the 
rule  is  general  that  all  consistent  statutes 
which  can  stand  together,-  as  related  to  the 
same  subject,  shall  be  construed  together,  and 
with  reference  to  the  whole  system  of  which 
tliey  form  a  part,  and  harmonized  and  effect 
given  to  all,  if  this  can  be  consistently  done, 
so  as  to  make  the  law  consistent  in  all  its 
parts  and  uniform  in  its  application  and  re- 
sults, and  the  intent  as  collected  from  an  ex- 
amination of  the  whole,  and  all  its  parts 
will  prevail  over  the  literal  Import  of  par- 
ticular terms,  and  control  the  strict  letter 
of  such  terms,  when  the  latter  would  lead  to 
Injustice,  and  contradictions.  State  v.  Berg- 
hoS,  158  Ind.  349,  353.  63  N.  E.  717;  Lime 
City  Co.  V.  Black,  136  Ind.  544,  35  N.  E.  829; 
Haggerty  v.  Wagner,  148  Ind.  625,  48  N.  E. 
366,  39  L.  R.  A.  384;  State  v.  Wilson,  142 
Ind.  102, 107,  41  N.  E  361 ;  U.  S.,  etc.,  Co.  v. 
Harris,  142  Ind.  226,  231,  40  N.  E.  1072,  41 
N.  E.  451;  Sutherland,  Statutory  Construc- 
tion, i  443. 

[{]  There  is  no  difficulty  In  applying  the 
act  of  1907  with  the  act  of  1905,  and  we  are 
greatly  aided  in  the  construction  Intended  to 
be  given  by  the  fact  of  the  passage  of  the 
act  regarding  actions  for  injuries,  amending 
section  27,  on  the  same  day  the  general  act 
was  passed.  Even  In  case  of  acts  passed  at 
the  same  session,  but  on  different  days.  It  is 
to  be  presumed  that  all  are  in  the  mind  of  the 
Legislature,  and,  when  related  to  the  same 
subject,  that  they  are  imbued  with  the  same 
spirit  and  actuated  by  the  same  policy,  and 


are  to  be  so  construed  that  all  may,  If  pos- 
sible, stand.  Conn  v.  Board,  151  Ind.  617, 
51  N.  B.  1062;  Shea  v.  Muncie,  148  Ind.  14, 
46  N.  E.  138;  Houston,  etc.,  Co.  v.  State,  95 
Tex.  507,  68  S.  W.  777 ;  Harris  v.  State,  96 
Tenn.  496,  34  S.  W.  1017;  Board  v.  People. 
49  111.  App.  369;  MacVeagh  v.  Royston,  71 
111.  App.  617;  Cincinnati  v.  Connor,  55  Ohio 
St  82,  44  N.  E.  582;  Illinois,  etc.,  Co.  v. 
Pearson,  140  lU.  423,  31  N.  E.  400,  16  U  R. 
A.  429.  This  is  more  true  where  acts  are 
passed  on  the  same  day.  Commonwealth  v. 
HunOey,  156  Mass.  238,  30  K.  B.  1127,  15  U 
R.  A.  839;  Solomon  T.  Oty  of  Denver,  12 
Colo.  App.  179,  66  Pac.  199;  Territory  v. 
Wingaeld,  2  Arl2.  305,  15  Pac.  159;  Lien  T. 
County,  80  Minn.  68,  82  N.  W.  1094. 

[I]  The  fact  that  the  act  Is  declared  to  be 
cumulative  Is  also  of  great  force  In  evtnclng 
the  legislative  Intent.  The  right  of  action  un- 
der section  27  is  not  taken  away.  Oouchman 
V.  Prather,  162  Ind.  251,  70  N.  E.  240 ;  Maule 
Coal  Co.  V.  Partenheimer,  156  Ind.  100,  65 
N.  B.  761,  5t  N.  B.  710. 

[7]  It  Is  next  urged  that  no  cause  of  action 
Is  shown,  because  it  Is  not  alleged  that  the 
failure  to  sprinkle  was  a  willful  neglect,  and 
that  the  use  of  the  word  "violation"  must  be 
held  to  mean  willful  violation — an  afDrma- 
tlve  act.  It  will  l>e  noted  that  under  the  act 
of  1905  there  was  an  express  duty  upon  the 
operator  to  sprinkle  roadways  and  entries. 
A  failure  to  do  this  was  both  a  misdemeanor, 
and,  injury  arising  from  it  as  the  proximate 
cause,  a  right  of  action;  and,  whUe  it  is  a 
penal  statute,  it  is  also  remedial,  and  should 
not  receive  so  strict  construction  as  to  de- 
stroy the  very  object  of  Its  eiactment.  Van- 
dalia  Coal  Co.  t.  Yemm,  92  K.  E.  49,  94  N. 
E.  881 ;  State  v.  Hogrelver,  152  Ind.  652,  657, 
53  N.  E.  921,  45  L.  R.  A.  504;  United  States, 
etc.,  Co.  V.  State,  164  Ind.  196,  202,  73  N.  E. 
101;  Wooley  Coal  Oo.  v.  Bracken,  30  Ind* 
App.  624,  66  N.  E.  775. 

[S]  The  act  of  1907  extends  the  require- 
ments in  regard  to  sprinkling,  and  embraces 
not  only  roadways  and  entriies,  but  extends 
the  power  of  the  Inspector  to  require  "the 
sprinkling  of  any  coal  mine,  or  part  of  mine." 
It  was  no  less  the  duty  of  the  operator,  un- 
der the  act  of  1905,  to  sprinkle  the  "roadways 
and  entries,"  and  no  less  the  duty  of  the  In- 
spector to  see  that  It  was  done,  than  It  is  un- 
der the  act  of  1907,  but  as  to  any  other  part 
of  a  mine  the  act  of  1905  was  silent,  and  the 
act  of  1907  leaves  it  to  the  inspector  to  de- 
termine when  and  where  sprinkling  shall  be 
done,  and  to  give  notice,  before  it  becomes 
unlawful  on  the  part  of  the  operator  to  omit 
to  do  so,  except  as  to  roadways  and  entries. 
It  is  not  difficult  to  discover  the  reason  for 
the  use  of  the  words  "any  violation"  and 
"any  failure."  "Violation,"  as  therein  used, 
embraces  not  only  acts  of  omission,  but  of 
commission,  in  falling  to  do  the  things  which 
are  provided  shall  be  done,  and  In  doing 
things  which  it  is  declared  shall  not  be  done 
— that  isi  nonconformity,  simple  negligence — 
and  as  applied  to  the  whole  statute  the  In- 
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stances  are  numeroas.  State  t.  Case,  53  Mo. 
246,  256;  People  v.  Fox,  4  App.  DIf.  38,  38 
N.  Y.  Supp.  635,  636;  Odin,  etc.,  Co.  v.  Den- 
man,  185  111.  413,  67  N.  B.  192,  76  Am.  St 
Rep.  45. 

A  willful  failure  Implies  more  than  mere 
nonconformity,  inattention,  tbougbtlessuess, 
or  heedlessness  and  goes  to  the  intent  im- 
plied in  failing  to  do  the  thing  after  the  at- 
tention is  called  to  it,  or  notice  given  under 
this  statute  by  the  inspector,  and  implies  the 
Intentional  and  conscious  violation  and  per- 
sistent refusal,  'or  n^Iect,  not  necessarily 
with  evil  or  malicious  intent;  it  amounts  to 
more  than  mere  passive  negligence;  It  is  ac- 
tive refusal ;  it  is  willful  negligence,  as  evi- 
dence of  a  reckless  or  indifferent  regard  to 
the  safety  of  the  miners,  and  an  intentional 
failure  and  refusal  to  perform  a  plain  statu- 
tory duty.  Brooks  v.  Pittsburgh,  etc.,  Co., 
158  Ind.  62,  62  N.  E.  694;  Parker  v.  Penn- 
sylvania Co.,  134  Ind.  673,  34  N.  B.  504,  23 
li.  R.  A.  652 ;  Cincinnati,  etc.,  Co.  v.  Cooper, 
120  Ind.  469,  22  N.  B.  340,  6  L.  R.  A.  241, 
16  Am.  St  Rep.  534;  Louisville,  etc.,  Co.  v. 
Bryan,  107  Ind.  61,  7  N.  B.  807;  Indiana, 
etc.,  Co.  V,  Wheeler,  116  Ind.  253,  17  N.  B. 
668 ;  Hair  v.  Chicago,  etc.,  Co.,  24  Ind.  App. 
492,  66  N.  B.  032,  79  Am.  St  R^.  274;  Dull 
y.  Cleveland,  etc.,  Co.,  21  Ind.  App.  671,  62 
N.  B.  1013;  Donk  Bros.  Co.  v.  Stroff,  100 
111.  App.  676;  Donk  Bros.  Co.  v.  Peton,  192 
HI.  41,  61  N.-B.  330;  Marquette  Co.  v.  Dlelle, 
110  111.  App.  684;  Riverton,  etc.,  Co.  ▼.  Shep- 
herd, 111  in.  App.  294;  Athena,  etc.,  Co.  v. 
Camduff,  221  111.  354,  77  N.  E,  671;  Wilming- 
ton, etc..  Co.  v.  Sloan,  225  111.  467,  80  N.  B. 
265;  Davis  ▼.  Illinois,  etc..  Co.,  232  111.  284^ 
83  N.  B.  886;  Moore  t.  Centralla,  etc.,  Co., 
140  111.  App.  291;  Odin,  etc.,  Co.  v.  Denman, 
185  in.  418,  67  N.  B.  192,  76  Am.  St.  Rep.  45 ; 
CarterviHe  Co.  v,  Abbott  181  Til.  495,  55  N.  E. 
131 ;  City  of  Lexington  v.  Lewis,  10  Bush 
(Ky.)  677;  Jacobs  v.  LonlsviUe,  etc,  Co.,  10 
Bush  (Ky.)  263;  lUinols,  etc.,  Co.  v.  Leiner, 
202  111.  624,  67  N.  B.  398,  95  Am.  St  Rep. 
286.  The  distinction  between  willfulness  and 
gross  negligence  is  well  drawn  In  Cleveland, 
eta,  Co.  v.  Miller,  149  Ind.  490,  609,  49  N. 
El  446.  So  here  the  failure  to  comply  with 
the  statutory  requirements  as  to  sprinkling 
"roadways  and  entries,"  and  other  express 
provisions,  clearly  constitute  violations  of  the 
act ;  while  failure  to  sprinkle  "any  coal  mine 
or  part  of  mine,"  after  notice  by  the  inspec- 
tor, or  to  do  anything  which  he  might  under 
the  act  require,  would  constitute  "willful 
faHure";  both  "violation"  and  "wHlful  faU- 
ure^'  are  made  misdemeanors,  and  for  either 
a  dvll  cause  of  action  is  given.  Davis,  etc., 
Co.  V.  Pollant,  158  Ind.  607,  62  N.  B.  492,  92 
Am.  St  Rep.  319.  The  statute  of  lUinois  is 
more  restricted  than  our  own  upon  the  sub- 
ject of  giving  a  right  of  action.  The  lan- 
guage there  Is  "willful  violation,"  or  "wlUful 
failure"  to  comply  with  the  statutory  require- 
ments.   Hnrd  R.  S.  111.  1899,  C  93,  t  33. 

[I]  It  is  contended  that  as  appellee's  de- 


cedent is  shown  to  have  been  a  sbot-flrer, 
employed  by  the  miners,  he  was  not  a  serv- 
ant of  appellant,  but  at  most  a  servant  of 
the  miners.  It  is  alleged  that  the  miners 
were  mining  by  the  ton,  and  that  appellee's 
decedent  was  employed  by  the  miners,  with 
the  knowledge  and  consent  of  appellant  and 
that  the  latter  indirectly  paid  a  part  of  his 
wages.  A  statute  enacted  in  1907  (Acts 
1007,  p.  340;  Bums  1908,  {  8610)  provides: 
"That  at  any  coal  mine  in  the  state  where 
the  miners  therein  so  elect  persons  may  be 
employed  to  act  as  sbot-hrers  and  their 
wages  shall  be  paid  by  the  miners  working 
therein.  •  •  * "  It  wiU  be  noted  that  it 
Is  not  provided  in  the  act  that  the  miners 
shall  have  the  right  to  select  the  shot-firers, 
but  if  they  elect  to  have  shot-firers,  those  so 
electing  are  to  pay  the  flrers  wages.  It  is 
alleged  in  the  complaint  that  the  duties  of 
miners,  "among  other  duties  performed  by 
them,  was  to  drill  into  the  solid  coal  in  said 
mine  and  to  charge  said  drill  holes  with 
blasting  powder  and  to  tamp  said  charges  of 
powder;  that  the  firing  of  said  charges  of 
powder  was  performed  by  shot-firers  employ- 
ed and  paid  by  said  miners  with  the  fuU 
knowledge  and  consent  of  the  defendant 
which  paid  to  said  miners  a  quarter  of  a 
cent  per  ton  for  coal  mined  from  said  mine 
In  addition  to  the  compensation  paid  said 
miners  for  coal  mined  by  them,  to  be  applied 
on  the  compensation  of  said  shot-firers  for 
their  services."  Fairly  construed,  this  means 
that  appellant  consented  to  and  approved 
the  selections  made  by  the  miners;  but  in 
any  event  these  shot-firers  were  not  mere 
licensees,  and  it  is  not  necessary  that  we 
should  determine  whether  they  were  serv- 
ants of  appellant  or  not.  They  were  In  the 
mine  pursuant  to  the  express  provisions  of  a 
statute;  it  was  more  than  an  invitation  to 
be  there;  they  were  there  engaged  in  and 
about  the  operator's  business,  not  their  own 
business,  except  as  their  business  was  that  of 
assisting  in  mining  coal,  in  carrying  out  a 
distinct  part  oi  the  business  of  the  operator, 
with  its  knowledge  and  consent,  and  we  see 
no  difference  between  the  dqty  owing  to 
them,  in  regard  to  sprinkling  the  mine,  than 
as  to  the  miners  proper.  The  law  was  en- 
acted for  the  benefit  of  all  persons  whose 
work  or  duty  requires  them  to  be  in  the 
mines  and  about  the  business  of  the  operator 
in  coal  mining,  whether  the  strict  relation  of 
master  and  servant  existed  between  appel- 
lant and  appellee's  decedent  or  not  Chica- 
go, etc,  Co.  V.  Vandenberg,  164  Ind.  470, 
73  N.  B.  990;  Pennsylvania,  etc.,  Oo.  v. 
O'Shaughnessy's  Adm'r,  122  Ind.  588.  23  N. 
E.  675;  Indiana,  etc..  Co.  v.  Bamhart,  115 
Ind.  399,  409,  16  N.  E.  121;  EvansvIIIe,  etc, 
Ry.  V.  Griffin,  100  Ind.  221,  60  Am.  Rep.  783. 
It  is  finally  contended  that  Judgment 
should  have  been  rendered  for  ai^>ellant  up- 
on the  answers  to  the  interrogatories.  The 
latter  axe  very  numerous,  being  121  in  num- 
ber.    Appellant's  urgency  on  tlill  point  Ifl 
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that,  as  appellee's  decedent  was  not  a  serv- 
ant of  appellant,  and  It  is  shown  by  the  an- 
swers to  the  interrogatories  that  he  was  em- 
ployed by  the  miners,  the  explosion  In  which 
he  was  killed  was  caused  by  an  unlawful 
drilling  by  one  of  the  miners  In  drilling  be- 
yond the  "chance,"  and  that  cans  of  powder 
which  had  been  improperly  opened  by  the 
miners  had  been  left  in  the  break  throughs, 
in  violation  of  the  statute,  appellant  is  not 
liable.  The  findings  do  not  negative  the  al- 
legation of  the  complaint  that  the  injnry 
was  caused  by  the  explosion  of  coal  dust  by 
reason  of  a  failure  to  sprinkle.  In  our  view 
the  element  of  negligence  is  eliminated  from 
the  case  by  the  facts  found,  Bhowlng  viola- 
tion by  appellant  of  the  statutory  duty  of 
sprinkling  as  the  proximate  cause  of  the  ex- 
plosion and  Injury.  Cleveland,  etc.,  Co.  v. 
Powers,  17S  Ind.  105,  88  N.  E.  1073.  89  N. 
B.  485;  Inland  Steel  Co.  v.  Yedlnak,  172  Ind. 
423,  87  N.  B.  229;  U.  S.,  etc.,  Co.  v.  Cooper, 
172  Ind.  699,  88  N.  B.  69;  Huey  Co.  v.  John- 
ston, 164  Ind.  489,  73  N.  B.  996;  Pittsburgh, 
etc.,  Co.  V.  Llghtheiser,  163  Ind.  247,  71  N. 
B.  218,  660;  Hlmrod  Coal  Co.  v.  Adack,  94 
111.  App.  1;  Maplewood,  etc.,  Co.  v.  Graham, 
134  111.  App.  277;  Sunnyslde,  etc.,  Co.  v. 
Center,  100  111.  App.  548;  Peebles  v.  O'Gara 
Coal  Co.,  239  111.  370,  88  N.  B.  166;  Western, 
etc.,  Co.  v.  Beaver,  192  111.  333,  61  N.  E.  335; 
Pawnee  Coal  Co.  v.  Royce,  184  111.  402,  52 
N.  E.  621;  Russell  v.  Dayton,  etc.,  Co.,  109 
Tenn.  43.  70  S.  W.  1 ;  Wolf  v.  Smith,  149  Ala. 
457,  42  South.  824,  9  Ia  R.  A.  33a 

(10]  But  It  is  wrged  that  appellee's  "dece- 
dent was  guilty  of  contributory  negligence 
in  firing  a  second  time,  a  shot  which  had 
blown  out  the  day  before  owing  to  the  drill- 
ing being  past  the  chance.  It  Is  found  that 
he  knew  of  the  abortive  shot  of  the  day  pre- 
vious, but  it  Is  not  found  that  he  knew  why 
the  shot  blew  out,  or  that  it  was  drilled  past 
the  chance  as  he  bad  not  placed  the  powder 
or  tamped  it  in  either  case,  or  the  reason 
for  shots  blowing  oat,  or  that  it  is  nnusual, 
but  It  is  found  that  the  injury- was  from  the 
dust  explosion.  It  is  noi^  made  to  appear 
that  appellee's  decedent  knew  of  the  open 
kegs  of  powder,  or  of  their  presence  in  the 
mine,  or  the  manner  in  which  the  drilling  or 
tamping  had  been  done,  so  as  to  bring  him 
within  the  rule  of  assumption  of  risk  from  a. 
known  or  obvious  danger  presented  in  the 
course  of  bis  work  or  duty,  so  as  to  make 
him  guilty  of  contributory  negligence,  as 
against  appellant's  statutory  duty  in  failing 
to  sprinkle  as  the  proximate  cause  of  the 
death.  Vandalla  Coal  Co.  v.  Yemm,  supra, 
and  cases  cited;  Cleveland,  etc.,  Co.  v.  Pow- 
ers, supra,  and  cases  cited;  U.  S.,  etc.,  Co. 
V.  Cooper,  supra;  Paul,. etc.,  Co.  t.  Racine, 
43  Ind.  App.  695,  88  N.  E.  529;  Boyd  v. 
Brazil,  etc.,  Co.,  supra;  Muren  Coal  Co.  v. 
Copeland,  90  N.  E.  489;  Miami,  etc.,  Co.  v. 
Kane,  90  N.  E.  13 ;  Narromore  v.  C,  C,  C.  & 


St  L.  Ry.  Co.,  96  Fed.  298,  87  O.  C.  A.  499, 
48  L.  R.  A.  68. 

[11]  The  fact  that  the  negligence  of  anoth- 
er miner,  or  other  miners,  concurred  with 
the  negligence  of  appellant  in  producing  the 
injury,  will  not  exonerate  appellant  if  its 
negligence  In  failing  to  sprinkle  was  the 
proximate  cause  of  the  injury,  and  the  Jury 
have  so  found.  Ft.  Wayne,  etc.,  Co.  v.  Rou- 
debush,  173  Ind.  57,  88  N.  E.  676,  89  N.  B. 
369;  Romona  OBlltic  Co.  v.  Shields,  173  Ind. 
68,  88  N.  E.  595;  Diamond,  etc.,  Co.  t.  Cuth- 
bertson,  168  Ind.  290,  76  N..  K  1060;  Lake 
Erie  Co.  v.  Charman,  161  Ind.  95,  67  N.  B. 
923;  Hymera,  etc.,  Co.  v.  Mahan,  44  Ind. 
App.  583,  88  N.  E.  108;  Labatt,  Master  & 
Servant,  |§  325,  813. 

In  consideration  of  the  views  entertained 
by  the  court,  it  is  unnecessary  that  we  deter- 
mine any  question  as  to  tie  constitution- 
ality of  statutes  presented  by  appellee. 

No  error  In  the  record  ia  made  to  appear, 
and  the  Judgment  is  affirmed. 


an  Ind.  141) 
STATE  ex  reL  BARNES  et  al.  t.  KBSLINO 

et  aL  (No.  21,905.) 
(Supreme  Court  of  Indiana.     Jane  22,  1911.) 
Appeal  and  Ebbob  (S  635*)— Proofs— Req- 
uisrrES. 

Where  an  appellant,  claiming  as  error  that 
the  court  improperly  sustained  a  demurrer  to 
his  complaint,  failed  to  set  out  either  a  copy  of 
or  the  Bufastance  of  the  complaint  as  required 
b^  rule  22  (55  N.  E.  v).  which  requires  a  con- 
cise statement  of  so  much  of  the  record  as  fully 
presents  every  error  and  exception,  the  error 
must  be'  deemed  waived  and  the  appeal  dis- 
missed. 

.  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2776-2782;  Dec.  Dig.  { 
635.»I 

Appeal  from  Circuit  Court,  St  Joseph 
County;  W.  A.  Funk,  Judge. 

Complaint  by  the  State,  on  the  relation  of 
Nellie  Barnes  and  others,  against  George  A 
Kesllug  and  othera  From  a  Judgment  sus- 
taining a  demurrer  to  the  complaint  plain- 
tiffs appeal.  Transferred  from  Appellate 
Court  under  Burns'  Ann.  St  1908,  t  1405. 
Appeal  dismissed. 

Jos^b  G.  Off,  for  appellants.  Bi  F.  Shlve- 
ly,  A.  O.  Graham,  and  H.  A.  Stels,  for  ap- 
pellees. 

JORDAN,  C  3.  Action  in  the  lower  court 
by  appellant  to  recover  upon  a  bond  executed 
by  appellees.  The  latter  demurred  to  the 
complaint  Their  demurrer  was  sustained. 
Appellant  elected  to  abide  by  Its  complaint 
and  Judgment  was  rendered  that  plaintiff 
take  nothing  by  the  action  and  appellees  re- 
cover costs.  From  this  Judgment  appellant 
prosecutes  an  appeal  and  assigns  that  the 
court  erred  in  sustaining  the  demurrer  to 
the  complaint  This  is  the  only  error  as- 
signed. 

It  Is  urged  by  counsel  for  appellees  that 
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ft  consideration  of  this  error  has  been  waived 
because  neither  a  copy  of  the  complaint  nor 
the  substance  of  that  pleading  Is  set  out  In 
appellant's  brief  aa  required  by  rule  22  of 
this  court  An  examination  of  the  brief  In 
question  verifies  this  contention,  and  for  this 
failure  or  neglect  appellant  must  be  deemed 
to  have  waived  any  consideration  In  respect 
to  the  sufficiency  of  the  complaint  upon  de- 
murrer. This  point  Is  well  settled  by  re- 
peated decisions  of  this  court.  Among  the 
nnmber,  see  the  following:  McElwalne-Rich- 
ards  Co.  v.  Wall,  159  Ind.  557,  65  N.  E.  753 ; 
Perry,  Matthews,  etc..  Stone  Co.  v.  Wilson, 
160  Ind.  435,  67  N.  B.  183;  Springer  v. 
Brlcker,  165  Ind.  532,  76  N.  B.  114. 

In  Perry,  etc.,  Stone  Co.  v.  Wilson,  supra, 
this  court  said:  "If  this  rule  Is  wholly  dis- 
regarded in  an  appeal,  the  result  is  a  dis- 
missal the  same  as  If  no  brief  had  been  filed 
within  60  days  after  submission  as  required 
by  rule  21  [65  N.  B.  v]." 

Appellant  having  wholly  disregarded  the 
requirement  of  rule  22  (56  N.  B.  t),  the  ap- 
peal, as  held  In  the  case  last  cited,  mnst 
be  and  Is  therefore  dismissed. 


(48  Ind.  A.  127)  . 

HALSTEAD  et  aL  v.  WOODS.     (No.  6,984.) 

{Appellate  Court  of  Indiana,  Division  No.  1. 
Jnne  22,  1911.) 

1.  Statutes  (8  225%*)  — Constbuction— Eb- 
enactment  of  repealed  statutes. 

It  is  presumed  that  the  Legislature  re- 
enactiiig  a  repealed  statute  adopts  the  con- 
struction placed  on  the  repealed  statu^.s  by  the 
courts,  unless  the  contrary  is  clearly  shown 
by  the  language  of  the'  act. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  $  306;    Dec.  Mg.  S  225%.»] 

2.  Tbiai.  9  349*)— Spkciai.  Intbbrooatobies 
— ^poweb  of  coubt  to  submit  issues. 

Under  Bums'  Ann.  St.  1908,  $  572,  re- 
quiring the  court,  when  requested  by  either 
party,  to  instruct  the  jury  to  find  specially  on 
interrogatories  submitted,  substantially  re-enact- 
ing Rev.  St.  1881,  §  546,  the  court  may,  of 
its  own  motion,  submit  proper  interrogatories 
to  the  jury  for  answer  to  be  returned  with  the 
general  verdict. 

[EJd.   Note. — For  other  cases,  see  Trial,  Cent 
Dig.  |§  823-S27:    Dec.  Dig.  $  340.*] 

8.  BiiXB  AND  Notes  (§  538*)— Gonstbuction 
— Question  fob  Coubt. 

The  court  in  an  action  on  a  note  by  a 
bona  fide  indorsee  for  value  must  apply  the  law 
to  the  iustrument  as  it  appears  on  its  face,  and 
determine  whether  on  its  face  it  is  governed 
by  the  law  merchant,  and  must  charge  the  jury 
as   to  the  defenses  urged  against  it. 

[ISd.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  §§  1895-1910;  Dec.  Dig.  { 
538.*J 

4u  Bills  and  Notes  (%  497*)— Indobskb— Pbb- 

SUMPTIONS. 

Where  no  infirmity  appeared  on  the  face  of 
a^  ncte  in  the  hands  of  an  indoi-see,  his  posses- 
sion and  production  raised  the  presumption 
that  >t  came  into  his  hands  in  the  usual  course 


of   business   for   value   withont  notice   of  any 
defect  in  the  consideration. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  U  1675-1687;  Dec.  Dig.  S 
497.*i 

5.  Buxa  AND  Notes  (|  160*)— Bbquisitbs. 

Any  uncertainty  m  any  of  the  essential 
elements  of  a  note  to  make  it  negotiable  de- 
stroys its  negotiability  as  an  inland  bill  of 
exchange. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i§  374-379;  Dec.  Dig.  | 
150.*1 

6.  Bills  and  Notes  (5  150*)— Requisites. 

A  note  is  not  negotiable  as  an  inland  bill 
of  exchange,  unless  on  its  face  its  date  is  cer- 
tain, and  contains  an  unconditional  promise  to 
pay  a  certain  sum  of  money  at  a  fixed  time  in 
a  bank  of  the  state. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Noted,  Cent  Dig.  §§  374-379;  Dec.  Dig.  | 
150.*] 

7.  Bills  and  Notes  (|  150*)— Requisites— 
"Negotiable  Note.'' 

A  note  dated  "Mount  Ayr,  Indiana,"  pay- 
able on  a  designated  future  date  to  a  person 
named  "at  the  Bank  of  Mount  Ayr,"  is  a  nego- 
tiable note  within  Bums'  Ann.  St.  1908,  {  9076, 
declaring  a  note  payable  to  order  of  bearer  in 
a  bank  in  the  state  is  negotiable,  since  it  will 
be  presumed  that  the  l>ank  named  in  the  note 
is  a  bank  in  the  town  named. 

[Bd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  i$  374-379;  Dec.  Dig.  | 
150.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4770,  4771.] 

8.  Bills  and  Notes  ({  160*>— NBaoTiABiirrr 
— Patablk  in  Bank— "Ai"— "Neqotiablb 
Note." 

A  note  payable  "at"  a  designated  Imnk  in 
the  state  is  negotiable  within  Burns'  Ann.  St 
1908,  !  9076,  declaring  that  a  note  payable  in 
a  bank  in  the  state  shall  be  negotiable;  the 
word  "at"  meaning  "in." 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  $S  374-379;  Dec.  Dig.  { 
150.* 

For  other  definitions,  see  Words  and  Phrases, 
vol,  1,  pp.  593-999;    vol.  8,  p.  7585.] 

9.  Bills  and  Notes  (8  538*)— Actions— In- 
STBUcnoNs — Assumption  of  Facts. 

A  statement  in  an  instruction  in  an  action 
on  a  note  which  is  in  accordance  with  the  face 
of  the  note  is  not  objectionable. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {§  1895-1910;  Dec.  Dig.  \ 
538.*:f 

10.  Bills  and  Notes  (J  327*)— Bona  Fide 
HoLDEB— Requisites. 

An  indorsee  suing  on. a  note  must,  to  be 
entitled  to  the  protection  of  the  law  as  an  in- 
nocent holder,  show  that  he  took  the  note  be- 
fore maturity  in  the  usual  course  of  business 
for  a  valuable  consideration,  without  notice  of 
facta  affecting  its  validity  or  of  a  defense  on 
the  part  of  the  makers. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  §  792;   Dec.  Dig.  §  327.*] 

11.  Tbial  (i  192*)— Evidence— Instructions 
—Assumption  of  Fact. 

Where  the  testimony  of  an  indorsee  suing 
on  a  note  that  be  was  a  bona  fide  holder  for 
value  before  maturity  without  notice  of  facts 
affecting  the  validity  of  the  note  was  not  con- 
tradicted, and  there  were  no  facts  discrediting 
his  testimony  on  raising  a  doubt  as  to  its  truth, 
it  was  proper  to  charge  the  legal  effect  of  the 
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facts  eatabllglied  by  the  testimony,  though  the 
weight  of  the  testimony  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  432-434;  Dec.  Dig.  |  192.*] 

Appeal  from  Circuit  Court,  Newton  Counr 
ty;  C.  W.  Hanley,  Judge. 

Action  by  William  S.  Woods  against  ETcr- 
ett  Halstead  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

William  Darrocb,  Folts  &  Spltler,  and  Geo. 
A.  Williams,  for  appellants.  Hume  Li.  Sam- 
mons  and  E.  B.  Sellers,  for  appellees. 

MYERS,  3.  In  the  court  below,  appellee, 
as  indorsee,  brought  this  action  against  ap- 
pellants to  enforce  payment  of  a  promissory 
note  for  $1,200,  dated  Mt  Ayr,  Ind.,  March 
29,  1904,  payable  on  September  1,  1907,  to 
McLaughlin  Bros.,  at  the  Bank  of  Mt.  Ayr. 
This  cause  was  submitted  to  a  Jury  for  trial 
upon  the  complaint  alleging,  among  other 
facts:  "That  the  plaintiff  holds  said  note 
in  good  faith,  that  he  obtained  it  before  ma- 
turity, paid  a  valuable  consideration  there- 
for, and  at  the  time  be  so  paid  said  con- 
sideration and  took  said  assignment  he  had 
no  notice  of  any  defense  thereto  on  the  part 
of  the  makers  of  said  note,"  and  an  answer 
in  five  paragraphs,  the  first  of  wliich  was  a 
general  denial ;  second,  material  alteration  of 
the  note  sued  on  after  Its  execution;  third, 
breach  of  a  written  warranty  of  a  certain 
horse  for  which  the  note  In  suit  was  given ; 
fourth,  non  est  factum;  fifth,  failure  of  con- 
sideration, and  a  reply  in  general  denial. 
The  Jury  returned  a  general  verdict  In  favor 
of  appellee,  together  with  their  answer  to 
an  interrogatory  submitted  to  them  by  the 
court  on  its  own  motion.  Judgment  in  favor 
of  appellee  on  the  verdict 

Appellants'  motion  for  a  new  trial  was 
overruled,  and  this  ruling  is  the  only  error 
presented  for  our  consideration.  Appellants 
in  support  of  this  motion  first  Insist  that  the 
court  erred  in  submitting  to  the  Jury  over 
their  objection  the  following  interrogatory: 
"Did  B.  B.  Miller  sign  his  name  to  the  note 
in  suit  on  March  29,  1904,  at  Mt  Ayr,  Ind.r' 
It  is  claimed  that  under  the  act  of  1897 
(Arts  1897,  p.  128;  section  572,  Bums'  1908) 
the  court  under  no  circumstances  Is  author- 
ized to  submit  interrogatories  to  the  Jury  un- 
less requested  so  to  do  by  at  least  one  of 
the  parties  to  the  action.  The  act  of  1897, 
siipra,  repealed  section  646,  Rev.  St  1881, 
which  provided  for  special  and  general  ver- 
dicts. By  the  repealed  section  the  court  in 
all  cases  when  requested  by  either  party  was 
required  to  instruct  the  Jury,  if  they  rendered 
a  general  verdict  to  find  specially  upon  par- 
ticular questions  of  fact  to  be  stated  In  writ- 
ing. Under  this  provision,  on  the  theory  of 
Judicial  discretion  subject  to  review,  it  was 
held  not  to  be  error  for  the  court  on  Its  own 
motion  to  prepare  and  propound  to  the  Jury 


proper  interrogatories  to  be  returned  with 
their  general  verdict.  Senhenn  y.  City  of 
Evansvllle,  140  Ind.  675,  40  N.  E.  69. 

[1]  That  provision  In  the  old  statute,  thus 
construed,  was  substantially  re-enacted  in 
1897,  and  under  a  well-settled  rule  of  con- 
struction it  will  be  presumed  that  the  Legis- 
lature, by  re-enacting  that  part  of  the  repeal- 
ed statute,  adopted  the  construction  placed 
upon  it  by  the  courts,  unless  the  contrary 
is  clearly  shown  by  the  language  of  the  act 
Board  of  Commissioners  v.  Conner,  155  Ind. 
484,  68  N.  E.  828;  Brown  v.  Miller,  162 
Ind.  684,  71  N.  E.  122. 

[2]  There  is  no  language  in  the  act  of  1897, 
supra,  from  which  it  can  be  said  that  the 
Legislature  Intended  that  the  trial  court 
should  not  on  its  own  motion  submit  proper 
interrogatories  to  the  Jury  for  answer,  and  to 
be  returned  with  their  general  verdict.  In 
this  case  the  Interrogatory  called  for  a  find- 
Ing  of  fact  within  the  issues,  and  the  court 
did  not  commit  error  in  submitting  It 

Appellants  also  insist  that  the  court  erred 
In  giving  to  the  Jury  certain  instructions. 
Our  attention  is  first  called  to  instructions 
4  and  6,  given  by  the  court  on  its  own  mo- 
tion. It  is  argued  that  Instruction  4  is  predi- 
cated on  section  9071,  Bums'  1908,  which 
makes  all  written  promises  negotiable  by  in- 
dorsement and  that  Instruction  6  Is  based  6n 
section  9076,  Burns'  1908,  and  Is  erroneous 
for  the  reason  that  no  evidence  was  intro- 
duced showing  that  the  note  in  question 
was  payable  in  a  bank  in  this  state.  It  ta 
true  that  the  note  in  suit  although  nego- 
tiable by  indorsement  would  not  be  free 
from  defenses  in  the  hands  of  appellee  un- 
der section  9071,  supfa.  The  right  of  plain- 
tiff to  recover  under  Instruction  4  was  not 
made  to  depend  upon  the  fact  alone  that  the 
note  was  negotiable  by  indorsement  The 
Jury  were  told  that.  If  they  found  from  all 
the  evidence  that  the  plaintiff  was  the  owner 
of  the  note  described  in  the  complaint,  that  he 
took  it  t>efore  maturity.  In  the  usual  course 
of  business,  without  notice  of  facts  which 
Impeached  its  validity  between  the  origiiial 
parties  to  the  note,  or  such  facts  as  should 
have  put  him  on  Inquiry,  then  the  plaintiff 
held  the  note  by  a  good  title  free  from  all 
defenses  that  might  have  been  made  by  the 
defendants  if  it  bad  been  sued  on  by  Mc- 
Laughlin Bros.,  "and,  unless  there  are  cir- 
cumstances which  excite  suspicion,  the  pur- 
chaser is  not  bound  to  make  inquiry  at  the 
time  of  the  purchase."  Instruction  5,  is 
practically  the  same  as  instruction  4,  ex- 
cept it  told  the  Jury  that  a  promissory  note 
payable  in  a  bank  In  this  state  Is  governed 
by  the  law  merchant  and  again  Informed 
them  if  they  found  certain  facts,  practical- 
ly repeating ,  those  mentioned  in  instruction 
i,  the  plaintiff  would  be  entitled  to  re- 
cover, "even  though  as  between  the  defend- 
ants  and  McLaughlin   Bros,   there   existed 
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equities  In  favor  of  tbe  defendants,  unless 
said  note  had  been  materially  altered  since 
It  was  executed." 

miere  was  evidence  before  tbe  Jury  tend- 
ing to  show  that  one  B.  B.  Miller  signed  the 
note  as  maker,  and  that  after  its  execu- 
tion Miller's  name  had  been  removed  there- 
from. No  other  alteration  or  change  is 
claimed.  There  was  also  evidence  tending  to 
support  tbe  alleged  breach  of  warranty  of 
the  horse,  and  that  the  consideration  for 
the  note  had  failed.  Tbe  note  itself  was 
Introduced  in  evidence.  It  had  no  visible 
erasure  marks,  nor  was  it  Interllneated. 

[3]  It  was  the  duty  of  the  court  to  apply 
the  law  to  the  note  as  it  appeared  upon  its 
face,  and  to  Instruct  the  Jury  regarding  the 
defenses  urged  against  it.  It  was  for  tbe 
court  to  say  whether  the  note  upon  its  face 
was  governed  by  the  law  merchant.  Nipp  v. 
Dlskey,  81  Ind.  214,  42  Am.  Bep.  124;  Lou- 
thian  V.  Miller,  8S  Ind.  161. 

[4]  It  was  In  the  hands  of  an  indorsee, 
and,  as  no  infirmity  appears  upon  its  face, 
its  possession  and  production  raises  the 
presumption  tliat  it  came  into  the  hands 
of  the  holder  "in  tbe  usual  course  of  busi- 
ness, for  valne^  without  notice  of  any  defect 
in  the  consideration."  Sondhelm  v.  Gilbert, 
Assignee,  117  Ind.  71,  18  N.  B.  687,  6  L.  R. 
A.  432,  10  Am.  St  Rep.  23;  Citizens'  Bank 
V.  Leonhart,  126  Ind.  206,  25  N.  B.  1099; 
Fisher  v.  Fisher,  113  Ind.  474,  16  N.  Bu  832 ; 
Tescher  v.  Merea,  118  Ind.  586,  21  N.  B.  816. 

As  the  correctness  of  instructions  4  and  6, 
and  most  of  the  others  to  which  objection  Is 
made,  depends  ui>ou  whether  tbe  note  in  suit 
was  negotiable  as  an  inland  bill  of  exchange, 
it  is  necessary  that  we  pass  upon  that  ques- 
tion. It  is  the  theory  of  appellants  that  it 
was  not,  and  in  support  of  their  contention 
they  insist  that  as  it  was  payable  "at  tbe 
Bank  of  Mt.  Ayr."  instead  of  "in  the  Bank 
of  Mt  Ayr,"  and  it  not  appearing  that  the 
bank  named  was  in  Indiana,  as  required 
by  Stv  S  9076,  supra,  therefore  its  place  of 
payment  was  uncertain. 

[6]  It  must  be  conceded  that  certainty  Is 
required  by  tbe  law  merchant,  and  uncer- 
tainty in  any  of  the  essential  elements  of  a 
note  to  bring  it  within  that  law  will  destroy 
its  negotiability  as-  an  inland  bill.  Wbetber 
the  note  in  question  should  be  given  the  dig- 
nity claimed  for  It  must  be  determined  from 
tlte  facts  appearing  upon  Its  face,  unaided  by 
extraneous  evidence.  Crossan  v.  May,  68  Ind. 
242,  245. 

[I]  A  promissory  note  is  not  negotiable  as 
an  inland  bill  of  exchange,  unless  on  its  face 
Its  date  is  certain,  and  it  is  an  unconditional 
promise  to  pay  a  certain  sum  of  money  at 
a  fixed  time  in  a  bank  of  this  state.  Gilpin 
V.  People's  Bank,  90  N.  E.  91. 

[7]  The  note  in  suit  upon  its  face  is  dated 
at  Mt  Ayr,  Ind.,  March  29,  1004,  and  is  an  un- 
conditional promise  to  pay  $1,200,  September 
1,  1907.  "at  the  Bank  of  Mt  Ayr."  While 
the  state  In  which  the  note  is  payable  is  not 


named  in  connection  with  the  name  of  tte 
bank,  yet  from  the  fact  that  It  was  execnted 
at  Mt  Ayr,  Ind.,  and  payable  "at  the  Bank 
of  Mt  Ayr,"  the  conclusion  would  naturally 
follow  that  tbe  bank  named  was  in  the  town 
named  in  Indiana.  In  the  case  of  Walker  v. 
Woollen,  64  Ind.  164,  166,  28  Am.  Rep.  639. 
It  was  said:  "A  contract  when  sued  upon  in 
the  courts  of  this  state  will  be  presumed  to 
have  been  executed  in  this  state,  unless  the 
contrary  appears."  In  the  case  of  Crossan 
V.  May,  supra,  referring  to  the  case  last  cit- 
ed, it  is  said:  "It  was  held  that  where  a 
note  was  made  payable  at  a  named  bank, 
in  a  place  named,  but  without  naming  the 
state,  it  would  be  presumed  that  the  bank 
was  In  the  state,  rather  than  out  of  it,  and 
that  the  paper  was  governed  by  the  law  mer- 
chant" See,  also,  Indianapolis  Piano  Mfg. 
Co.  V.  Caven,  53  Ind.  258. 

[8]  OrdinarUy  the  word  "at"  is  less  def- 
inite than  the  word  "in,"  but,  as  used  in  tbe 
note  before  us,  there  can  be  no  doubt  or  lack 
of  certainty  in  its  meaning.  It  is  commonly 
employed  before  the  name  of  a  bank  or  place 
where  the  holder  of  a  note  may  find  its  mak- 
er on  the  day  it  becomes  due.  Its  sense  is 
determined  largely  from  tbe  subject-matter 
with  reference  to  which  it  is  used.  It  may 
mean  "in,"  and  is  commonly  so  understood 
when  it  precedes  the  name  of  a  bank  In  fix- 
ing the  place  of  payment  of  a  promissory 
note.  The  note  in  question  was  payable  "at 
the  Bank  of  Mt  Ayr,"  and  no  person  of  com- 
mon understanding  would  think  of  present- 
ing it  for  payment  at  any  other  place  than 
in' the  room  where  such  l>ank  was  actually 
carrying  on  its  business.  The  note  in  this 
.particular  meets  all  the  requirements  of  the 
law  merchant.  In  the  case  of  Crossan  v. 
Blay,  supra,  page  245  of  68  Ind.,  it  was  said 
"that  in  order  to  place  a  note  upon  the  foot- 
ing of  bills  of  exchange,  it  should  show  on  its 
face  that  it  la  payable  at  or  in  a  bank."  (Our 
italics.)  See,  also,  Indianapolis  Piano  Mfg. 
Co.  V.  Caven,  supra.  As  to  tbe  question  un- 
der consideration,  this  case  is  distinguishable 
from  the  cases  of  Hardy  v.  Brier,  91  Ind. 
91,  where  the  note  was  made  payable  "at 
the  Bank  at  Attica,  Ind,"  and  Butterfleld  v. 
Davenport,  84  Ind.  590,  where  the  note  was 
dated  "Concord,  June  the  5th,  1878,"  and 
"payable  at  the  bank  at  Goshen,"  and  Rom- 
inger  y.  Keyes,  73  Ind.  375,  where  the  note 
was  dated  "Hope,  Ind.,"  and  payable  "at  the 
Indiana  Banking  Company  of  Indianapolis, 
Ind."  In  that  case  it  was  held  that  the 
note  was  not  governed  by  the  law  merchant 
because  the  Indiana  Banking  Company  was 
not  a  bank  In  this  state  within  the  meaning 
of  the  statute. 

[9]  Each  of  the  instructions  1  to  8,  both 
inclusive,  tendered  by  appellee  and  given  by 
the  court  appellants  insist  were  erroneous 
and  harmful.  As  to  the  first  our  attention 
is  called  to  that  part  which  told  the  Jury: 
"This  note  is  payable  in  a  bank  in  this 
statfr"    We  find  no  objection  to  tliia  state- 
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ment,  as  no  claim  Is  made  that  the  body  of 
the  note  bad  been  changed  in  any  particular 
after  Its  execution.  The  statement  was  in 
keeping  with  the-  face  of  tbe  note,  and  It 
was  not  error  tor  the  court  to  thus  con- 
strue It. 

Instruction  2  is  claimed  to  be  erroneous, 
for  the  reason  that  It  assumes  that  plnlntift 
had  made  out  his  case,  and  was  entitled  to 
recover,  unless  the  Jury  should  find  that  tiie 
note  had  been  materially  altered  after  Its 
execution  by  the  removal  therefrom  of  the 
name  of  B.  B.  MiUer.  As  we  have  seen, 
there  was  evidence  tending  to  support  other 
defenses  than  the  one  named  in  this  instruc- 
tion, all  of  which  would  have  been  available 
to  appellants  had  the  suit  been  inrosecuted  by 
McLaughlin  Bros. 

[10]  But,  as  between  appellants  and  appel- 
lee^  the  latter,  by  reason  of  the  character  of 
the  paper  in  question,  holds  the  same  free 
from  such  defenses  only  in  case  he  took  the 
note  before  maturity,  in  the  usual  course  of 
business,  for  a  valuable  consideration,  with- 
out notice  of  facts  affecting  its  validity,  or  of 
a  defense  on  the  part  of  the  makers.  Brad- 
ley, Holton  &  Co.  V.  Whicker,  23  Ind.  App. 
380,  55  N.  B.  490.  These  were  all  essential 
elements,  and  all  must  be  proven  before  it 
can  be  said  that  appellee  was  a  bona  fide 
holder,  and  entitled  to  tbe  protection  of  the 
law  as  an  innocent  holder.  Glberson  v.  Jol- 
ley,  120  Ind.  301,  22  N.  E.  306.  Appellee's 
testimony  authorized  a  finding  that  he  was 
a  bona  flde  holder. 

[11]  He  was  the  only  witness  who  testiljed 
on  that  subject.  His  testimony  was  clear 
and  without  conflicting  statements.  He  was 
not  contradicted  by  any  other  evidence.  No' 
facts  or  circumstances  appear  in  evidence 
from  which  the  Jury  might  have  inferreii 
that  appellee  was  not  an  innocent  purchaser 
and  holder  of  the  note.  The  testimony  of  ap- 
pellee was  before  the  Jury  in  the  form  of  a 
deposition;  and,  while  the  weight  of  the 
evidence  thus  adduced  must  be  left  to  the 
Jury  (Works  v.  Stevens,  76  Ind.  181),  there 
was  nothing  in  it  to  which  our  attention  has 
been  called  tending  to  discredit  it.  or  from 
which  the  Jury  might  draw  reasonable  infer- 
ences calculated  to  raise  a  doubt  in  the 
minds  of  reasonable  men  as  to  its  truthful- 
ness, other  than  the  fact  that  he  was  an  in- 
terested party.  From  this  state  of  the  rec- 
ord it  was  not  improper  for  the  court  to  tell 
the  Jury  the  legal  effect  of  facts  thus  es- 
tablished. Carver  v.  Carver,  97  Ind.  497, 
518;  Hazzard  v.  Citizens'  State  Bank,  72 
Ind.  130;  Forsythe  v.  City  of  Hammond, 
142  Ind.  605,  513,  40  N.  E.  267,  41  N.  E.  950, 
.30  L.  B.  A.  576 ;  Board  v.  Legg,  Adm'r.,  110 
Ind.  479.  11  N.  E.  612;  Roberts  v.  Kendall, 
12  Ind.  App.  269,  38  N.  E.  424 ;  Hunt,  Receiv- 
er, V.  Conner,  Adm'r,  26  Ind.  App.  51,  59' 
N.  E.  50.  "It  is  not  error  to  assume  in  the 
charge  facts  established   by   uncontroverted 


evidence."  19  Dec.  Dig.  p.  92L  The  doc- 
trine thus  announced  is  not  in  conflict  with 
that  class  of  cases  disapproving  a  peremp- 
tory Instruction  to  find  in  favor  of  one  on 
whom  rests  the  burden  of  the  issue,  when 
the  determination  of  that  Issue  Involves  the 
credibility  of  witnesses,  and  inferences  and 
deductions  drawn  from  established  facts. 
Jarobs  V.  Jolley,  29  Ind.  App.  25,  62  N.  E. 
1028;  Wagner  r.  Weyhe,  164  Ind.  177,  73 
N.  E.  89;  Ilaughton  v.  iEtna  Life  Ins.  Co., 
165  Ind.  32,  73  N.  E.  592,  74  N.  E.  613.  The 
reasons  assigned  for  declaring  this  instruc- 
tion erroneous  are  not  sustained. 

What  we  have  said  with  reference  to  tbe 
objectiops  urged  against  this  Instruction  ap- 
plies with  equal  force  to  the  specific  defects 
claimed  In  each  of  the  other  instructions. 
Our  investigation  of  the  question  under  con- 
sideration has  been  strictly  limited  to  the  ob- 
jections and  reasons  pointed  out  by  appel- 
lants, but  we  do  not  mean  to  approve  the  in- 
stnictions  as  against  other  objections  which 
might  be  urged  against  them. 

Judgment  affirmed. 


(48  Ind.  A  S4) 

FIRST  NAT.  BANK  OF  DILLSBORO  T. 

MULFORD  et  al.    (No.  7,286.) 

(Appellate   Court  of  Indiana,  Division   No.  2, 

June  20,  1911.) 

1.  Affidavits   ({  15*)  —  Authewtication — 
Sufficiency. 

An  affidavit  of  a  witness  as  to  the  facts  to 
which  be  will  testify,  talcen  outside  the  state, 
and  annexed  as  an  exhibit  to  a  complaint  for 
a  new  trial,  but  not  authenticated  as  required 
by  Bums'  Ann.  St.  1908,  §  498,  wiU  not  be 
considered. 

[Ed.   Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  §§  61-64 ;    Dec.  Dig.  %  15.*] 

2.  New    Trial    (8    166*)  —  Complaint  —  Re- 
quirements. 

A  complaint  to  obtain  a  new  trial  for  new- 
ly discovered  evidence  must  set  out  the  evi- 
dence alleged  to  have  been  discovered,  and,  if 
it  consist  of  oral  testimony,  tbe  name  of  the 
witness,  with  a  statement  of  the  facts  to  which 
be  will  testify  must  be  given,  which  facts  must 
appear  either  in  the  body  of  the  sworn  com- 
plaint, or  from  the  affidavit  of  the  person  by 
whom  it  is  alleged  they  can  be  proven,  filed  as 
an  exhibit 

[Ed.  Note.— For  other  eases,  see  New  Trial, 
Cent  Dig.  H  238-249;   Dec.  Dig.  {  166.*] 

3.  New  Tbial  (J  166*)  —  Complaint —'Sup- 
poRTiNQ  Affidavits— Necessity. 

On  demurrer  to  a  complaint  for  new  trial 
for  newly  discovered  evidence,  filed  after  the 
term,  tbe  question  is  not,  as  in  case  of  motion 
for  new  trial,  whether  the  facts  alleged  are 
true,  bat  whether,  conceding  their  truth,  the 
plaintiff  is  entitled  to  a  new  trial,  and  the  com- 
plaint need  not  be  supported  by  affidavits. 

(Ed.  Note. — For  other  cases,  see  New  Trial, 
Cent  Dig.  {{  238-249;    Dec.  Dig.  $  166.*] 

4.  New  Tbial  (8  166*)—Aotion— Complaint 
— Requisites. 

Where  tbe  complaint  to  obtain  a  new  trial 
for  newly  discovered  evidence,  filed  after  term, 
states  tbe  name  of  the  person  by  whom  such 
evidence  will  be  given  and  the  facts  to  which 
he  will  testify,  such  facts  need  not  appear  in 
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an  affidavit  m&de  by  sncli  person  and  filed  as 
an  exhilrit. 

[BH.  Note.— For  other  cases,  see  New  Tiial, 
Cent  Dig.  SS  238-249;   Dec  Dig.  i  166.»] 

5.  Nbw  Tbiai,  (g  166*)— DiLiaENCB. 

One  seeliing  a  new  trial  for  newly  discov- 
ered evidence  must  allege  facts  showing  that 
he  has  been  diligent  in  attemptinj;  to  produce 
the  evidence,  and  that  he  nevertheless  was  un- 
able to  discover  it  until  after  the  term  at  which 
the  verdict  was  returned,  or  the  decision  ren- 
dered. 

[HI.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  S§  288-249;  Dec.  Dig.  §  166. •] 
ft  New   Trial   «   166*)— ApxioN— Diliobnck 

— COMPLAIHT-T^UFFICIKNCT. 

The  complaint,  in  an  action  for  a  new  trial 
for  newly  discovered  evidence,  held  not  to  show 
doe  diligence  on  plaintiff's  part. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  238-249;   Dec.  Dig.  {  166.*] 

Appeal  from  Circuit  Court,  Dearborn  Coun- 
ty; George  B.  Downey,  Judge. 

Action  by  the  First  National  Bank  of  DlUs- 
boro  against  Cora  P.  Mulford  and  others. 
From  the  Judgment,  plaintiff  appeals.  Af- 
firmed. 

McMullen  &  McMullen,  for  appellant  OlT- 
an  &  Qlvan,  for  appellees. 

LAIRT,  O.  J.  The  complaint  In  tbls  case 
was  filed  In  the  Dearborn  circuit  court  to 
obtain  a  new  trial  under  the  provisions  of 
section  589,  Bums'  Statutes  1908,  providing 
for  the  grantlhg  of  a  new  trial  in  cases 
where  the  cause  therefor  te  discovered  after 
the  term  at  which  the  verdict  or  decision  was 
rendered.  The  complaint  was  based  upon 
the  ground  of  newly  discovered  evidence. 

The  complaint  alleges  that  the  appellant 
brought  suit  against  Cora  P.  Mulford  In  the 
Dearborn  circuit  court,  on  May  15,  1907,  up- 
on a  promissory  note  for  $135.90,  and  that 
the  same  plaintiff  afterwards  brought  anoth- 
er suit  against  Cora  P.  Mulford,  Oliver  P. 
Mulford,  and  Ulysses  G.  Mulford,  upon  two 
promissory  notes  executed  by  said  defend- 
ants; that  afterwards  said  suits  were  con- 
solidated, and  the  defendant  Cora  P.  Mulford 
filed  an  answer  alleging  that  she  was  a  mar- 
ried woman,  and  that  she  executed  said  note 
as  surety  for  the  other  two  defendants,  and 
received  no  part  of  the  consideration  of  said 
note.  The  complaint  further  shows  that  a 
trial  was  bad  upon  the  issues  thus  formed, 
and  a  judgment  rendered  in  ftivor  of  the  de- 
fendant Cora  P.  Mulford. 

The  complaint  then  alleges  that  one  Fred 
Lubbe  was  the  cashier  of  the  bank  at  the 
time  said  notes  were  executed,  and  that  he 
personally  made  the  loan  and  was  familiar 
with  all  the  facts  and  circumstances  sur- 
rounding the  transaction,  and  that  he  would 
testify  that  he  made  the  loan  directly  to 
Cora  Mulford,  and  delivered  the  money  to 
ber,  and  that  she  represented  that  she  was 
borrovtrlug  the  money  for  her  own  use,  and 
that  she  was  not  security  for  any  person; 


that  he  relied  upon  these  statements  in  mak- 
ing the  loan,  and  was  induced  thereby  to 
make  it,  and  that  he  bad  no  Imowledge  that 
any  person  other  than  Cora  Mulford  bad 
any  Interest  in  the  money  realized  there- 
from. It  Is  upon  his  testimony  as  set  out  in 
the  complaint  that  appellant  relies  as  its 
ground  for  a  new  trial. 

The  evidence  Introduced  at  the  former  trial 
is  attached  to  the  complaint  as  an  exhibit,  as 
is  also  a  paper  purporting  to  be  an  affidavit 
of  Fred  LiAbe,  as  to  the  facts  within  his 
knowledge,  and  to  which  he  will  testify  In 
the  event  a  new  trial  Is  granted.  The  com- 
plaint contains  other  averments,  but  we  shall 
refer  to  only  such  parts  of  the  complaint  as 
are  necessary  to  the  understanding  of  the 
questions  presented.' 

A  demurrer  to  the  complaint  was  sustain- 
ed, and,  the  appellant  refusing  to  amend  or 
plead  further,  judgment  was  rendered  against 
It.  The^only  question  presented  on  appeal  Is 
the  correctness  of  the  ruling  of  the  trial  court 
In  sustaining  the  demurrer  to  the  complaint. 

[1]  The  complaint  is  objected  to  upon  the 
ground  that  the  affidavit  of  Fred  Lubbe  at- 
tached to  the  complaint,  and  stating  the  facts 
to  which  he  will  testify,  is  not  properly  au- 
thenticated, and  for  that  reason  cannot  be 
treated  by  the  court  as  an  aflldavlt.  The 
objection  to  the  snfllclency  of  the  alBdavlt 
is  well  taken.  Bums'  Statutes  1908,  i  498, 
provides:  "When  any  aflldavlt  is  taken  in 
another  state,  and  certified  by  the  officer  or 
justice  of  the  peace  taking  the  same,  under 
his  hand  and  seal  of  oflSce,  If  he  have  any 
such  seal,  and  attested  by  the  clerk  of  the 
circuit  or  district  court,  or  court  of  common 
pleas  of  the  county  where  said  officer  exer- 
cises the  duties  of  his  oflSce,  under  the  hand 
of  the  clerk  and  seal  of  bis  court,  the  clerk 
also  certifying  that  the  officer  or  justice  of 
the  peace  is,  by  the  laws  of  said  state,  duly 
empowered  to  administer  oaths  and  affirma- 
tions, and  take  affidavits,  every  such  affi- 
davit shall  be  deemed  sufficiently  authenti- 
cated, and  may  be  received  and  used  in  any 
courts  of  this  state." 

It  was  held  in  the  case  of  Jackson  v.  State, 
161  Ind.  36,  67  N.  E.  690,  that  an  affidavit 
filed  In  support  of  a  motion  for  a  new  trial, 
taken  In  the  state  of  Tennessee  and  not  au- 
thenticated according  to  the  requirements  of 
the  statute  above  quoted,  could  not  be  re- 
ceived or  used  in  the  courts  of  this  state. 
The  court  says :  "Authority  to  take  and  cer- 
tify affidavits  does  not  belong  to  the  office 
of  notary  public  at  common  law,  but  wheth- 
er it  does  or  not  is  immaterial,  since  a  leg- 
islative enactment  is  paramount  to  the  com- 
mon law,  and  the  above  statute  specifically 
prescribes  how  an  affidavit  taken  in  a  for- 
eign state  must  come  authenticated  to  re- 
ceive faith  and  credit  in  our  courts.  It  Is 
provided  that  an  affidavit  shall  be  subscribed 
and  certified  by  the  officer,  or  justice  of  the 
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peace,  under  his  hand  and  seal  of  office,  U 
be  have  one,  and  attested  by  the  clerk,  who 
Bhall  also  certify  that  such  officer,  or  justice 
of  the  peace,  is  by  the  laws  of  said  state 
empowered  to  administer  oaths  and  take  affi- 
davits. The  fixing  of  specific  mode  of  au- 
thentication must  be  held  to  exclude  all 
other  modes;  and  hence  the  courts  bare  no 
authority  to  heed  an  affidavit  that  is  not 
vouched  In  the  manner  provided  by  law." 

The  affidavit  filed  as  an  exhibit  In  this 
case  shows  hy  Its  caption  that  it  was  taken 
in  the  county  of  Leavensworth  and  state  of 
Kansas.  It  is  not  authenticated  in  accord- 
ance with  the  requirements  of  section  498  of 
our  statute,  above  quoted,  and  It  cannot  be 
considered  in  determining  the  sufficiency  of 
the  complaint 

As  this  affidavit  la  not  properly  authenti- 
cated, and  cannot  be  considered  In  determin- 
ing the  sufficiency  of  the  complaint,  we  are 
then  led  to  Inquire  whether  it  Is  necessary, 
In  order  to  make  the  complaint  In  this  case 
sufficient  to  withstand  demurrer,  that  the 
affidavit  of  the  person  whose  evidence  is  al- 
leged to  have  been  newly  discovered,  stating 
the  facts  to  which  he  will  testify,  shall  be 
filed  with  the  complaint  as  an  exhibit. 

[2]  It  Is  undoubtedly  true  that  a  complaint 
to  obtain  a  new  trial  on  the  ground  of  newly 
discovered  evidence  must  set  out  the  evi- 
dence allied  to  have  been  discovered,  and, 
if  It  consist  of  oral  testimony,  the  name  of 
the  witness  must  he  given,  with  a  statement 
of  the  facts  to  which  he  will  testify.  These 
facts  must  appear  either  from  the  averments 
In  the  body  of  the  sworn  complaint,  or  from 
the  affidavit  of  the  person  by  whom  It  is 
allied  they  can  be  proven,  filed  as  an  ex- 
hibit In  this  case  the  body  of  the  complaint, 
which  is  sworn  to,  contains  a  statement  of 
the  name  of  the  witness  by  whom  the  facts 
alleged  to  be  newly  discovered  can  be  proved, 
and  also  a  statement  of  the  facts  to  which  be 
will  testify.  For  the  purpose  of  the  de- 
murrer, it  Is  admitted  that  the  witness  nam- 
ed in  tiie  complaint  will  testify  to  the  facts 
stated  therein.  The  affidavit  of  the  party  by 
whom  such  facts  could  'be  proved  would  tend 
only  to  show  the  truth  of  the  facts  which  are 
admitted  by  the  demurrer,  and  would  there- 
fore add  nothing  to  the  force  or  effect  of 
such  admission. 

The  case  of  Bast  et  al.  v.  McKee,  14  Ind. 
App.  45,  42  N.  E.  368,  is  dted  by  appellant 
as  tending  to  support  his  contention  on  this 
point  It  does  not  appear  in  that  case  that 
the  name  of  the  witness,  and  the  facts  to 
which  he  would  testify  were  set  out  In  the 
body  of  the  complaint.  If  these  facts  do  not 
appear  In  the  body  of  the  sworn  complaint, 
they  must  appear  by  the  affidavit  filed  there- 
with as  an  exhibit  or  the  complaint  will  be 
insufficient  to  velthstand  demurrer.  It  has 
been  held  that,  where  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence Is  filed,  the  motion  should  be  supported 
by  an  affidavit  of  the  person  by  whom  It  is 


alleged  the  newly  discovered  facts  can  be 
proved,  stating  the  facts  to  which  he  will  tes- 
tify, and  that  a  failure  to  file  such  affidavit 
or  to  state  a  valid  excuse  for  not  doing  so, 
will  render  the  motion  insufficient  Ogden  v. 
Kelsey,  4  Ind.  App.  299,  30  N.  E.  922;  Mc- 
Queen V.  Stewart  7  Ind.  535;  Spauldlng  v. 
State.  162  Ind.  297,  70  N.  E.  243. 

[S]  In  passing  upon  a  motion  for  a  new 
trial  on  the  ground  of  newly  discovered  evi- 
dence, the  court  must  determine  the  facts 
upon  which  the  ruling  is  based  from  the  af- 
fidavits on  file.  The  motion  Is  either  grant- 
ed or  refused  on  the  facts  disclosed  by  the 
affidavits.  Where  a  complaint  to  obtain  a 
new  trial  on  the  ground  of  newly  discovered 
evidence  is  ffied,  after  the  term,  and  its  suf- 
ficiency Ifi  tested  hy  demurrer,  quite  a  differ- 
ent question  is  presented.  It  is  not  then  a 
question  as  to  whether  or  not  the  facts 
pleaded  in  the  complaint  are  true,  but,  con- 
sidering them  to  be  true,  the  question  Is 
whether  or  not  the  plaintiff  is  entitled  to  a 
new  trial.  If  the  complaint  Is  held  sufficient, 
the  defendant  may  deny  tiie  facta  alleged 
therein,  to  which  case  the  plaintiff  Is  requir- 
ed on  the  trial  to  sustain  by  a  preponderance 
of  the  evidence  every  material  fact  upon 
which  he  relies  for  a  new  trial.  After  hear- 
ing the  evidence,  the  court  is  called  upon  for 
the  first  time  to  determine  the  truth  of  the 
facts  upon  which  he  is  to  decide  whether  a 
new  trial  shall  be  granted  or  refused.  It  wUl 
readily  he  seen  that  the  reasons  for  requiring 
an  affidavit  of  the  character  referred  to  as 
a  part  of  the  motion  for  a  new  trial,  on  the 
grounds  of  newly  discovered  evidence,  does 
not  apply  to  a  complaint  to  obtain  a  new 
trial  for  thOvsame  cause  filed  after  term. 

[4]  We  therefore  bold  that,  where  the 
sworn  complaint  In  such  a  case  states  the 
name  of  the  person  by  whom  such  newly  dis- 
covered facts  can  be  proved,  and  the  facts  to 
which  be  will  testify,  such  facts  need  not 
appear  in  an  affidavit  made  by  such  person, 
and  filed  as  an  exhibit 

[S]  The  complaint  is  also  assailed  upon  the 
ground  that  the  facts  averred  therein  do  not 
show  that  the  appellant  exercised  due  dili- 
gence to  discover  the  evidence  before  the 
trial,  or  during  the  term  at  which  the  ver- 
dict was  rendered  or  the  decision  made.  A 
litigant  seeking  a  new  trial  on  the  ground 
of  newly  discovered  evidence  must  allege 
facts  showing  that  he  has  been  diligent  in 
his  efforts  to  discover  and  produce  the  evi- 
dence, and  that  despite  such  diligence,  he 
was  unable  to  discover  It  until  after  the  term 
at  which  the  verdict  was  returned  or  the 
decision  rendered.  Hines  v.  Driver,  100  Ind. 
315;  East  et  al.  v.  McKee,  14  Ind.  App.  45, 
42  N.  B.  368. 

The  rule  requiring  diligence  to  be  shown 
has  'been  enforced  with  great  strictness.  In 
the  case  of  Baker  v.  Joseph,  16  CaL  173,  the 
court  states  the  rule  thus :  "The  law  treats 
with  disfavor  all  attempts  to  reopen  causes 
upon  the  ground  of  newly  discovered  evl- 
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dence,  and  never  permits  It  to  be  done,  ex- 
cept upon  B  clear  and  onequirocal  showing 
that  the  applicant  was  diligent  In  his  efforts 
to  procure  the  evidence '  for  the  first  trial. 
It  will  be  presumed  that  the  litigant  could 
have  discovered  the  evidence  In  due  time  by 
the  use  of  proper  means,  and  this  presump- 
tion can  only  be  rebutted  by  a  satisfactory 
showing  to  the  contrary,  particularly  stating 
the  means  employed."  As  sustaining  this 
principle,  we  dte  the  following  cases:  Chi- 
cago, etc.,  R.  Co.  y.  McKeehan,  6  Ind.  App. 
124,  31  N.  E.  831;  Wynne  v.  Newman's  Adm'r, 
75  Va.  811,  817;  Wallace  v.  Tumlin,  42  Ga. 
462;  Hobler  v.  Cole,  49  Cal.  250;  Moore  v. 
Philadelphia  Bank,  5  Serg.  &  R.  (Pa.)  41; 
People  V.  Sutton,  73  Cal.  243,  15  Pac.  86; 
Keisling  r.  Readle,  1  Ind.  App.  240,  27  N.  E. 
683. 

[6]  As  bearing  upon  the  question  of  dili- 
gence, the  complaint  in  this  case  shows  that 
Fred  Lnbbe,  the  witness  by  whom  appellant 
states  he  Is  able  to  prove  the  facts  apon 
which  he  relies  for  a  new  trial,  left  for 
parts  unknown,  on  the  8th  day  of  August, 
1907 ;  that  he  was  a  defaulter  and  a  fugitive 
from  Justice,  and  that  his  whereabouts  were 
unknown  until  he  was  arrested  on  the  28th 
day  of  April,  1908,  at  Los  Angeles,  Cal. ;  and 
that  from  the  time  he  left  until  the  time  of 
bis  arrest  the  officers  of  appellant  bank  dili- 
gently prosecuted  a  search  for  him  In  all 
parts  of  the  world  by  means  of  detectives  and 
police  departments.  These  averments  show 
sufficient  diligence  on  the  part  of  appellant 
prior  to  the  date  of  Lubbe'a  arrest  on  the 
28th  day  of  April,  1908;  but  no  facts  are  al- 
leged showing  any  diligence  whatever  after 
that  time. 

The  complaint  does  not  show  the  date  upon 
which  the  trial  took  place.  The  averment 
of  the  complaint  is:  "That  said  cause  came 
on  for  trial  in  said  Dearborn  circuit  court  on 
tbe day  of ,  1908,  and  was  con- 
solidated with  cause  No.  3,621  in  said  court 
by  agreement  of  parties,"  etc.  The  complaint 
shows  that  the  evidence  was  heard  and  a 
judgment  rendered,  but  is  silent  as  to  th^ 
date  upon  which  this  occurred.  From  these 
averments  the  court  cannot  determine  what 
time  in  the  year  of  1908  tbe  case  was  tried. 
From  aught  that  appears  from  the  com- 
plaint, this  trial  may  have  occurred  after 
the  arrest  of  Lubbe  on  the  28th  day  of  April, 
1908.  There  la  i^o  averment  in  tbe  complaint 
that  the  officers  of  appellant  bank  did  not 
know,  of  the  arrest  as  soon  as  it  occurred. 
They  were  In  a  position  to  know  tbe  connec- 
tion which  Lubbe  had  with  the  bank  at  the 
time  the  loan  was  made,  and  to  know  that 
his  connection  with  the  transaction  was  such 
as  would,  in  all  probability,  enable  him  to 
know  the  facts  pertaining  to  the  execution 
of  the  notes.  This  being  true,  due  diligence 
on  the  part  of  appellant  required  that  Its 
officers  should   have  placed   themselves   In 


communication  with  Lubbe  as  soon  as  fhey 
learned  of  his  arrest.  If  the  case  had  not 
been  tried  at  that  time,  they  should  have  tak- 
en his  deposition  and  produced  it  at  the  trial; 
but  if  the  case  had  been  tried,  and  the  term 
at  which  the  trial  occurred  had  not  expired, 
they  should  have  procured  Ms  affidavit  and 
made  use  of  it  in  an  application  for  a  new 
trial  during  the  term.  If  the  case  had  been 
tried  at  a  term  of  court  which  had  expired 
before  the  officers  of  appellant  bank  learned 
of  the  arrest  of  Lnbbe,  these  facts  should  be 
averred  in  the  complaint  The  complaint 
avers  that  the  officers  of  the  bank  did  not 
learn  the  details  concerning  the  Mulford  loan 
from  Lnbbe  until  the  31st  day  of  August, 
1908,  which  was  more  than  three  months  aft- 
er his  arrest.  No  facts  are  averred  showing 
that  they  made  any  effort  during  that  time 
to  ascertain  what  facts  he  knew  In  reference 
to  the  transaction,  and  no  excuse  is  shown 
by  the  complaint  for  the  failure  to  make 
Budi  investigation. 

The  complaint  falls  to  show  such  diligence 
on  the  part  of  appellant  as  the  law  requires. 
The  court  correctly  sustained  the  demurrer 
to  tbe  complaint. 


(50  Ind.  App.  6S5) 
STEELS  et  al.  ▼.  MICHIGAN  BUGGY  CO. 
(No.  6,991.)t 

(Appellate  Court  of  Indiana,  Division  Na  1. 
June  20,  1911.) 

1.  Afpbai.  akd  EJsbob  (i  289*)— OaocifDS  or 
Rbvibw  —  Reskbvation  —  MonoK  fob  New 
Tbial — Neckssitt. 

Assignments  of  error  relating  to  ruling  on 
a  motion  to  strike  out  parts  of  a  deposition 
are  proper  grounds  for  new  trial,  but  cannok 
be  considered  aa  independent  assignments  of 
error. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Erro^  Cent.  Dig.  ||  1691-1696;    Dec.  Dig.  I 

2.  ElviDKNCi;  (5  460*)— Pabol  Bvidkwck  Vabt- 
IRQ  Writings. 

While  parol  evidence  la  not  admissible  to 
vary,  contradict,  add  to,  or  take  from  a  written 
instrument,  it  Is  admissible  to  give  effect  to  a 
written  instrument  by  applying  it  to  the  sub- 
ject-matter, and  to  show,  where  there  are  equiv- 
ocal expressions,  in  what  sense  they  were  nsed 
by  the  parties. 

[Bd.   Note.— For  other  cases,    see    Evidence^ 
Cent.  Dig.  H  2115-2128;    Dec.  Dig.  i  460.*J 

3.  New  Tbial  (|  124*>— WBrmtN  MonoN»— 
Statutes — Construction. 

Bums'  Ann.  St.  1908,  {  662,  requiring  mo- 
tions for  new  trijU  to  be  in  writing,  is  mandai- 
tory. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  if  260-253;   Dec.  Dig.  i  124.*] 

4.  E)VIDENCE   (§  249*)— Aduissions. 

Where  each  of  alleged  partners  have  filed 
aa  answer  In  general  denial,  the  admission  of 
either  la  competent  aa  against  himself. 

[Bd.   Note.— For  other   cases,  see    EvidencSk 
Gent.  Dig.  i§  965-975;    Dec.  Dig.  i  249.*] 


*For  otber  easM  m*  sam*  topic  and  uctlan  NUMBER  la  Deo.  Dig..  *  Am.  Dig.  Kejr  No.  BmIm  ft  R<p'r  Ij>d«s«e 
'Rehearing   denied.     Transfer   to  Supreme  Court  denied. 
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5.  "Witnesses  (8  390*)  — Impeachment— Ad- 
missions. 

In  an  action  SKainst  alleged  partners,  where 
one  testified  in  behalf  of  the  other  that  no  part- 
nershi{)  existed  between  them  his  statements  or 
admissions,  out  of  court,  to  the  contrary,  were 
proper  as  affecting  the  weight  to  be  given  his 
testimony  at  the  trial. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  {  1247;   Dec.  Dig.  i  390.*] 

6.  Triai,  (8  207*)— iNBTBUcnoNS— ESffect  ot 
Testimont. 

The  qaestlon  of  the  effect  of  testimony  and 
the  purpose  for  which  it  should  be  considered 
by  the  jury  is  a  matter  to  be  controlled  by 
proper  Instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  498 ;   Dec.  Dig.  <  207.*] 

7.  Appeal  and  Ebrob  (S§  273,  302*)— Excep- 
tions in  GbOSB — JIOTION  FOB  NEW  TBIAL. 

If  instnictions  be  excepted  to  in  prross.  or 
if  the  ground  of  the  motion  for  new  trial  alleg- 
ing error  in  giving  or  refusing  instructions  be 
in  gross,  and  one  of  such  instructions  be  sound, 
the  error  so  relied  on  is  not  available  on  ap- 
peal. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  1621-1623.  1748;  Dec.  Dig. 
|§  273.  302.*] 

8.  Pabtnebship  (J  34*)— Existence  of  Rela- 
tion—Actions— EbroppEL. 

The  liability  uf  a  person  not  in  fact  a  part- 
ner, but  who  has  held  himself  out  as  such,  or 
permitted  himself  to  be  so  held  out,  rests  on 
the  doctrine  of  estoppel,  and  all  the  elements 
necessary  to  constitute  the  estoppel  must  exist. 
[Ed.  Note. — For  other  cases,  see  Partneisbipt 
Cent  Dig.  {  49;   Dec.  Dig.  g  84.*] 

9.  Estoppel  (J  62*)— Estoppel  ik  Pai»— EIls- 

UBNTS. 

To  constitute  an  estoppel  in  pais,  there 
must  be  a  representation  or  concealment  of 
material  facts,  made  with  a  knowledge  of  the 
facts.  The  party  to  whom  it  was  made  must 
have  been  Ignorant  of  the  truth  of  the  matter. 
The  representation  must  have  been  made  with 
intent  that  the  other  party  should  act  thereon, 
and  he  must  have  been  induced  thereby  to  act. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  SS  121-127;   Dec  Dig.  i  62.*) 

10.  Pabtnebship  (|  37*)— Bkmmnce  of  Rela> 
TION— Estoppel. 

The  acts  and  conduct  which  constitute  the 
holding  out  of  one  sought  to  be  charged  as  a 
partner  in  favor  of  the  one  seeking  to  so  charge 
him  must  have  preceded  the  extension  of  credit 
on  which  liability  is  sought,  and  have  induced 
the  giving  of  such  credit 

[EM.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  H  37.  52;   Dec.  Dig.  |  37.*] 

11.  TbIAL     d     296*)  —  INBTRUCTIONS  —  Ebbob 

Cubed. 

An  instruction  omitting  a  necessary  ele- 
ment of  defendant's  liability  to  plaintiff  could 
not  be  cured  by  another  instruction  correctly 
stating  the  law. 

[EJd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  705-718;  Dec.  Dig.  §  206.*] 

12.  Tbial  (§  243*)— Inconsistent  Instbuc- 

TIONS. 

Where  two  or  more  instructions  are  incon- 
sistent and  calculated  to  mislead  the  jury  or 
leave  them  in  doubt  as  to  the  law,  they  are 
cause  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  IS  564,  565 ;   Dec.  Dig.  i  243.*] 


13.  Pabtnebship  (|  6*)— EIzisiercb  or  Rela- 
tion—Test. ' 

The  ultimate  and  conclusive  test  of  a  part- 
nership is  the  co-ownership  of  the  profits  of  the 
business  as  profits. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  Si  15,  16 ;  Dec.  Dig.  i  5.*] 

Appeal  from  Circuit  Court  St  Joseph 
County;   Walter  H.  Funk,  Judge. 

Action  by  tbe  Michigan  Buggy  Comimny 
against  Charles  Steele  and  another.  Judg- 
ment for  plaiutiff,  and  defendant  Steele  ap- 
peals. Reversed,  with  Instructions  to  grant 
a  new  trial. 

Dudley  M.  Shiyely,  Chas.  P.  Dniinmond, 
and  Donald  P.  Drummoud,  for  appellant.  M. 
U  Howell,  D.  D.  Bates.  Gilbert  A.  ElUott, 
and  Vitus  G.  Jones,  for  appellee. 

HOTTELk  J-  Action  by  appellee  against 
appellant  and  Delos  Metzger  on  note  and  ac- 
count 

The  complaint  is  In  two  paragraphs,  each 
of  which  seeks  to  charge  appellant  and  said 
Metzger  as  partners  doing  business  under  the 
firm  name  of  the  MlShawaka  Carriage  Sc 
Harness  Company;  the  first  paragraph  being 
an  ordinary  suit  for  a  balance  due  on  account 
for  goods  and  merchandise  sold  and  delivered 
to  said  firm  In  the  sum  of  $278.76,  and  the 
second  paragraph  being  upon  a  note  alleged 
to  have  been  executed  by  said  defendants,  and 
which  they  failed  to  pay  after  protest  Total 
demand  $600.  There  was  a  separate  answer 
of  general  denial  by  each  defendant  to  each 
paragraph  of  tue  complaint  and  a  sworn  an- 
swer of  non  est  factum  to  the  second  para- 
graph by  the  defendant  Steele.  Upon  the  is- 
sues thus  formed,  there  was  a  trial  by  jury 
and  a  verdict  against  both  defendants  In  the 
sum  of  $517.  upon  which  Judgment  was  ren- 
dered and  the  defendant  Steele  prayed  an  ap- 
peal, having  first  unsuccessfully  moved  for 
new  trial. 

[1]  The  first  and  second  assignments  of  er- 
ror relate  to  rulings  upon  a  motion  to  strike 
out  parts  of  a  deposition  and  are  proper 
grounds  for  new  trial,  but  cannot  be  consid- 
ered ss  Independent  assignments  of  error. 
National  Bank,  etc..  Co.,  r.  Dunn  et  aL,  106 
Ind.  110,  6  N.  B.  131;  Burnett  v.  MUnes, 
148  Ind.  230,  235,  236,  46  N.  a  464;  Capital 
Nat  Bank  y.  Wllkerson.  36  Ind.  App.  550, 
555.  76  N.  B.  258.  This  leaves  as  the  only 
error  properly  assigned  and  presented  that  o< 
the  ruling  of  the  court  upon  the  motion  for 
new  trial.  The  first  ground  of  this  motion 
urged  calls  in  question  a  ruling  on  the  ad- 
mission of  certain  evidence.  The  question  ob- 
jected to  related  to  a  memorandum  filed  as  an 
exhibit  with  a  deposition ;  said  memorandum 
being  a  "statement  as  a  basis  of  credit  made 
to  the  Mercantile  Agency  R.  G.  Dun  &  Co. 
for  the  use  of  its  creditors."  And  the  ques- 
tion was:  "And  why  Is  the  blank  headed 
'D.  R.  Metzger,  Proprietor.*  If  you  know?" 
The  question  was  objected  to  on  the  ground 
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tbat  tbe  paper  itself  was  the  best  evidence  of 
its  contents.  Tbe  question  did  not  ask  for 
tbe  contents  of  tbe  memorandum  or  for  any 
part  of  the  same,  and  was  not  subject  to  tbe 
objections  urged  against  It  Tbe  question 
and  tbe  evidence  sought  by  the  answer  there- 
to was  explanatory  only ;  and,  In  view  of  the 
questions  and  answers  that  bad  preceded  tbe 
one  objected  to,  we  think  tbe  question  was  a 
proper  one. 

[2]  While  it  is  settled  law  "tbat  parol  evi- 
dence is  not  admissible  to  vary,  contradict, 
add  to,  or  take  from  a  written  instrument" 
yet  it  "is  equally  as  firmly  established,  and 
strongly  sustained  by  authority  and  on  prin- 
ciple that  i)arol  evidence  is  admissible  to  give 
effect  to  a  written  instrument  by  applying  it 
to  the  subject-matter,  and  where  there  are 
equivocal  expressions  used  in  a  written  In- 
strament,  parol  evidence  is  admissible  to 
show  in  wliat  sense  they  were  used  by  tbe 
partieB."  Mace,  Ex'r,  v.  Jackson,  38  Ind.  162, 
166, 167 ;  Evansville,  etc.,  R.  R.  Co.  v.  Shear- 
er, 10  Ind.  244,  248,  249;  Oark  et  al.  v. 
Crawfordsville,  etc.,  Co.,  125  Ind.  277,  280, 
25  N.  R  288;  Thomas  v.  Trozel,  26  Ind., 
App.  S22,  328,  59  N.  E.  683. 

[3]  The  next  grounds  of  tbe  motion  for 
new  trial,  being  Nos.  2,  3,  and  4  of  the  errors 
presented  by  appellant,  relate  to  rulings  on 
motion  to  strike  out  parts  of  a  deposition, 
and  are  not  available  because  such  motion 
was  not  in  writing.  Tbe  statute  requiring 
such  motion  to  be  in  writing  Is  mandatory. 
Section  662,  Bums  1908;  Crystal  Ice  Co.  v. 
Morris,  160  Ind.  651,  653,  67  N.  E.  602. 

The  gronnds  for  new  trial  presented  by  er- 
rors 6,  7,  and  8,  relied  upon  and  urged  by 
appellant,  call  in  question  the  ruling  of  the 
court  in  the  admission  of  certain  evidence 
over  tbe  objections  of  appellant,  and  presents 
in  a  different  form  tbe  same  question  at- 
tempted to  be  presented  by  tbe  errors  last 
alMve  mentioned.  This  evidence  was  by  way 
of  deposition  end  consisted  in  statements 
made  by  appellant's  codefendant,  Metzger,  to 
tbe  witness  tending  to  show  the  partnership 
l)etween  tbe  appellant  and  said  Metzger,  tbe 
ground  of  the  objection  being  that  tbe  "appel- 
lant cannot  be  bound  by  the  statement  of 
Metzger  made  In  bis  absence,"  and  "that 
the  relation  of  partners  cannot  be  established 
by  tbe  declaration  of  an  alleged  partner." 
The  questions  and  the  evidence  sought  to  be 
elicited  were  not  subject  to  tbe  objections 
urged  against  them  because  in  this  case  tbe 
record  discloses  that  both  defendants,  Steele 
and  Metzger,  had  each  filed  a  general  denial 
to  each  paragraph  of  the  complaint,  and  were. 
In  fact,  each  insisting,  and  bad  each  so  testi- 
fied upon  tbe  witness  stand  tbat  tbe  partner- 
ship relation  did  not  exist  between  them. 

[4]  Where  each  of  tbe  alleged  partners 
have  filed  an  answer  in  general  denial,  as  in 
this  case,  the  admission  of  either  is  compe- 
tent as  against  himself.  Vannoy  v.  Klein,  122 
Ind.  416,  28  N.  E.  626;  Cook  v.  Frederick,  77 
Ind.  406;   Boinett  v.  Holmes,  82  Ind.  108. 


[(]  Metzger  having  testifies  In  tbe  case  In 
behalf  of  Steele  that  no  partnership  existed 
between  himself  and  Steele,  his  statements  or 
admissions  out  of  the  court,  to  the  contrary, 
were  proper  as  affecting  the  weight  to  be  giv- 
en to  his  testimony  at  the  trial.  McAfee  v. 
Montgomery,  Adm'r,  21  Ind.  App.  196,  201,  51 
N.  E.  957;  Moelerlng  v.  Smith,  7  Ind.  App. 
461,  456,  34  N.  E.  675. 

[6]  Tbe  question  of  the  effect  of  tbe  testi- 
mony and  the  purpose  for  which  it  should  be 
considered  by  the  Jury  was  a  matter  to  be 
controlled  by  proper  instructions. 

The  questions  next  presented  by  appellant 
In  bis  brief  relate  to  the  giving  of  certain  In- 
structions by  the  court  upon  its  own  motion, 
and  at  the  request  of  appellee,  and  tbe  re- 
fusal of  certain  instructions  requested  by  ap- 
pellant. 

It  Is  Insisted  by  appellee  that  in  the 
grounds  for  new  trial  the  alleged  error  in 
giving  these  instructions  is  Joint,  and  tbat, 
therefore,  no  available  question  is  presented 
as  to  each  Individual  instruction,  unless  they 
are  each  erroneous. 

[7]  It  Is  well  settled  that  If  Instructions 
be  excepted  to  In  gross,  or  if  the  ground  of 
the  motion  for  new  trial  alleging  error  in 
giving  or  refusing  instructions  be  In  gross, 
and  one  of  said  Instructions  be  sound,  the  er- 
ror so  relied  upon  In  giving  or  refusing  tbe 
same  will  not  be  available  on  appeal.  Ohio 
&  Mississippi  Hy.  Co.  v.  McCartney,  121  Ind. 
285,  287,  288,  23  N.  B.  258;  Sutberlln  v. 
State,  108  Ind.  389,  392,  9  N.  E-  29&  But  in 
the  case  at  bar  we  think  both  the  exceptions 
saved  to  tbe  instructions  given  and  refused, 
and  the  ground  for  new  trial  upon  which  er- 
ror Is  predicated  In  giving  and  refusing  tbe 
same  is  specific  and  definite  as  to  each  and 
designates  and  presents  for  the  considera- 
tion of  this  court  the  correctness  of  each  In- 
struction glyea  and  refused. 

The  first  instruction  objected  to  by  appel- 
lant is  number  4,  given  by  tbe  court  of  its 
own  motion,  and  is  as  follows:  "In  this  case 
there  are  two  questions  or  elements  for  you 
to  consider  in  deciding  tbe  question  wheth- 
er the  defendant  Steele  la  liable  to  tbe  plain- 
tiff, as  claimed  by  the  plaintiff:  First 
Whether  or  not  tbe  partnership  actually  ex- 
isted between  Mr.  Metzger  and  Mr.  Steele. 
And  If  you  find  that  sncb  a  partnership  did 
exist,  and  the  goods  were  bought  from  tbe 
plaintiff  for  the  use  in  the  partnership  busi- 
ness, and  within  tbe  scope  of  the  partner- 
ship business,  then  your  verdict  should  le 
for  tbe  plaintiff  against  tbe  defendants.  Sec- 
ond. If  yon  find  tbat  no  partnership  actual- 
ly (actually)  existed  between  tbe  defendants, 
then  tbe  second  dement  for  you  to  consider 
Is  whether  or  not  the  defendant  Steele  so 
acted,  or  permitted  others  to  act,  as  to  lead 
the  Michigan  Buggy  Company  to  reasonably 
believe  tbat  he  was  a  partner  with  him  In 
the  business;' and  if  yon  find  that  be  did  so 
act  as  to  reasonably  lead  tbe  Michigan 
Buggy  Company  to  believe  tbat  h«  was  a 
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partner  In  the  tmsliiess,  even  though  In  fact 
he  was  not  such  a  partner,  he  would  still  be 
liable  to  the  plaintiff  in  this  case.  In  deter- 
mining whether  or  not  the  acts  of  Steele 
were  such  as  to  reasonably  lead  to  a  belief 
that  he  was  a  partner  In  the  business,  you 
have  a  right  to  take  Into  consideration  every 
act  and  sutement  of  Mr.  Steele  to  the  Mich- 
igan Buggy  Company,  and  every  act  of 
Metzger  and  statement  made  by  him  to  the 
Michigan  Buggy  Company,  If  said  act  or 
statement  was  made  with  the  knowledge  or 
consent  of  Mr.  Steele,  which  might  reason- 
ably lead  to  the  belief  that  he  was  an  actual 
partner  in  the  business."  In  considering 
this  Instruction,  it  must  be  kept  In  mind 
that  the  only  question  In  this  case  was 
wbether  or  not  the  defendant  Steele  should 
be  held  liable  as  a  partner  on  the  note  and 
account  sued  on.  There  was  no  denial  in 
fact  that  the  MIshawaka  Company  got  the 
merchandise  Bpon  which  the  account  was 
predicHted;  nor  was  there  any  denial  by  said 
Mpt7.per  that  the  note  sued  upon  in  the  sec- 
ond parafrraph  of  complaint  was  executed  by 
him  In  the  name  and  style  of  the  "MIsha- 
waka Carriage  &  Harness  Company."  This 
Instrnctlon  Is  prefaced  with  a  statement  to 
the  Jury  that  there  were  two  questions  for 
them  to  consider  In  determining  whether  or 
not  the  defendant  Steele  was  liable  to  the 
plaintiff,  and  then  correctly  tells  the  jury, 
first,  what  will  authorize  a  recovery  In  case 
they  find  that  a  partnership  actually  exist- 
ed between  Metzger  and  Steele.  The  In- 
struction then  attempts  to  tell  the  Jury  what 
Is  necessary  to  make  the  defendant  Steele 
"liable"  to  the  plaintiff  in  this  case,  "even 
though  no  partnerhlp  existed,"  and  It  be- 
came Important  and  necessary  that  the  In- 
struction on  this  branch  of  the  case  should 
be  complete  and  contain  therein  every  ele- 
ment necessary  to  constitute  such  liability. 
Indiana  Nat  Gas  Co.  v.  Vauble,  31  Ind.  App. 
870.  374,  875,  68  N.  H.  195;  Vorls  v.  Shotts, 
20  Ind.  App.  220,  224,  50  N.  B.  484 ;  Wyman 
y.  Turner,  14  Ind.  App.  118,  128,  42  N.  E.  652. 

[J]  The  doctrine  of  estoppel  famishes  the 
basis  upon  which  one  person  not  in  fact  a 
partner  of  another  may  by  his  ovra  acts  or 
conduct,  or  by  acquiescence  in  »uch  other 
person's  acts  and  conduct,  bind  himself  as 
such  partner,  or.  In  other  words,  the  liabil- 
ity of  a  person  not  In  fact  a  partner,  but 
who  has  held  himself  out  as  such,  or  has 
permitted  himself  to  be  so  held  out  as  such, 
rests  on  the  doctrine  of  estoppel,  "and  the 
proof  In  such  case  must  show  all  the  ele- 
ments sufficient  to  constitute  the  estoppel." 
Breinig  v.  Sparrow,  39  Ind.  App.  455,  461, 
80  N.  E.  87;  8  Elliott,  Evidence,  {  2558. 

[9]  "To  constitute  an  estoppel  in  pais,  the 
following  elements  must  be  presoit:  (1)  A 
representation  or  concealment  of  material 
facts;  (2)  the  representation  must  have  been 
made  with  a  knowledge  of  the  facts;  (3)  the 
party  to  whom  the  representation  was  made 
nrast  have  been  Ignorant  of  the  truth  of  the 


matter;  (4)  the  representatlong  must  have 
been  made  with  the  Intention  that  the  other 
party  should  act  upon  It;  and  (5)  the  other 
party  must  have  been  induced  thereby  to 
act."  Farmers'  Bank  v.  Orr,  25  Ind.  App. 
71,  84,  55  N.  B.  35;  Roberts  T.  Abbott,  127 
Ind.  83,  89,  26  N.  B.  565;  Kurlger  v.  Joest, 
22  Ind.  App.  633,  637,  52  N.  E.  764,  54  N.  E. 
414.  The  Instruction  above  quoted,  as  given 
in  this  case,  entirely  leaves  out  of  account 
the  third  and  flftii  elements  above  quoted 
as  necessary  to  constitute  an  estoppel,  and 
yet,  with  these  elements  left  out,  the  court 
tells  the  Jusy  that  the  defendant  Steele 
"would  still  be  liable  to  the  plaintiff  In  this 
case."  The  concluding  part  of  the  Instruc- 
tion Is  also  open  to  objection  and  criticism 
in  that  It  tells  the  Jury  that,  In  determining 
whether  or  not  the  acts  of  the  defendant 
Steele  were  such  as  to  reasonably  lead  to 
the  belief  that  he  was  a  partner,  they  have 
a  right  to  take  Into  account  every  act  and 
statement  of  Steele  to  the  appellant,  and  of 
Metzger  as  well.  If  made  with  the  knowledge 
or  consent  of  Steele,  without  regard  either 
'to  the  time  of  makhig  such  statement  or  to 
its  being  the  inducing  cause  of  the  credit 
given. 

[10]  The  facta  and  conduct  which  consti- 
tute the  holding  of  the  person  sought  to  be 
charged  as  a  partner  in  order  to  create  lia- 
bility as  against  such  person  In  favor  of  the 
person  seeking  to  charge  him  with  Boch  lia- 
bility must  have  preceded  the  extension  of 
credit  upon  which  recovery  is  sought,  and 
must  have  Induced  the  giving  of  sudi  credit 
3  Elliott  Evidence,  S  2558;  9  Enc.  of  Ev.  H 
549,  650;  Brelnlg  v.  Sparrow,  supra.  Appel- 
lee insists  that  appellant  was  not  harmed  by 
the  giving  of  said  Instruction  because  other 
Instructions  were  given  by  the  court  contain- 
ing said  omitted  elements  of  estoppel. 

[11]  This  instruction,  having  undertaken 
to  tell  the  Jury  what  created  a  liability 
against  appellant  in  favor  of  appellee,  and 
omitting  therefrom  a  necessary  element  con- 
stituting such  liability,  could  not  be  cured  by 
another  Instruction  correctly  stating  the  law. 
Ind.  Nat'  Gas  Co.  v.  Vauble,  supra;  Chi- 
cago, etc.,  R.  Co.  V.  Glover,  154  Ind.  684,  687, 
57  N.  B.  244;  Pittsburgh,  etc.,  Ry.  Co.  v. 
Noftsger,  148  Ind.  101,  109,  47  N.  B.  832; 
Wenning  et  al.  v.  Teeple  et  al.,  144  Ind.  189, 
194,  41  N.  B.  600. 

[121  If  two  or  more  instructions  are  in- 
consistent and  calculated  to  mislead  the  Jury 
or  leave  them  In  doubt  as  to  the  law,  they 
are  cause  for  reversal.  Plttsbur^^,  etc.  By. 
Co.  ▼.  Noftsger,  supra;  Wenning  et  al.  t. 
Teeple  et  al.,  supra. 

Objection  is  also  made  to  Instruction  num- 
ber 1%  given  at  the  request  of  appellee, 
which  is  as  follows:  "A  partnership  is  a 
combination  by  two  or  more  persons  of  cap- 
ital, or  labor,  or  skill,  or  some  or  all  of 
these,  for  the  purpose  of  business  for  their 
common  benefit"  While  this  instruction  de> 
fine*  partnership  in  tli*  language  need  I9 
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one  of  the  authorities  on  partnership  and 
occasionally  quoted  In  the  decisions  of  oth- 
er states.  It  lacks  an  element  which  we  think 
essential  under  the  authorities  of  this  state, 
and,  In  fact,  tinder  the  authorities  general- 
ly, Tiz.,  the  co-ownership  of  the  profits  of 
the  business. 

[13]  In  the  case  of  Brelnlg  t.  Sparrow, 
snpra,  this  court  said  upon  this  subject,  at 
page  461  of  39  Ind.  App.,  at  page  38  of  80 
N.  E.:  "The  ultimate  and  conclusive  test  of 
a  partnership  Is  the  co-ownership  of  the 
profits  of  the  business.  If  there  Is  a  com- 
munity of  profits,  a  partnership  follows. 
Community  of  profits  means  a  proprietorship 
In  them,  as  distinguished  from  a  personal 
claim  upon  the  other  associate.  In  other 
words,  a  property  right  In  them  from  the 
start  In  one  associate  as  much  as  in  the 
other."  To  the  same  effect  are  the  following 
cases:  Bradley  v.  Ely,  24  Ind.  App.  2,  6,  56 
N.  H.  44,  79  Am.  St  Bep.  281;  Macy  v. 
Combs,  16  Ind.  469,  471,  77  Am.  Dec.  103; 
Ward  V.  Thompson,  22  How.  880,  831,  16  U 
Ed.  249;  Farmers'  Ins.  Co.  v.  Ross,  29  Ohio 
St  429,  431;  O'Donohue  v.  Bruce,  92  Fed. 
858,  860,  33  C.  O.  A.  52;  McMurtrie'  t.  GuU- 
er,  183  Mass.  451,  67  N.  B.  358  (clUng  Ryder 
V.  Wilcox,  108  Mass.  24;  Meehan  y.  Valen- 
tine, 146  U.  S.  611,  12  Sup.  Ct  972,  36  li.  Ed. 
836). 

W©  do  not  think  that  a  business  engaged 
in  by  two  or  more  persons  who  combine 
their  capital,  labor,  or  skill  for  the  purposes 
of  a  common  benefit  is  necessarily  a  partner- 
ship within  the  definition  above  quoted  and 
recognized  by  this  and  the  Srapreme  Court 
While  this  instruction  may  be  said  to  be  In- 
complete rather  than  erroneous,  and  might 
not  in  eyery  case  constitute  available  error, 
yet,  in  view  of  the  evidence  and  the  issues 
in  this  case,  we  think  that  it  was  Important 
that  the  Instruction  which  attempted  to  de- 
fine a  partnership  should  have  contained  the 
element  of  a  co-ownership  of  the  profits  of 
the  business,  and  appellant  may  have  been 
prejudiced  in  his  defense  by  its  omission. 

Objections  are  urged  to  other  Instructions 
given;  but,  as  the  case  must  be  reversed  and 
a  new  trial  ordered  on  account  of  the  error 
in  giving  those  already  discussed,  we  deem  it 
unnecessary  to  consider  the  others. 

Judgment  reversed,  with  instructions  to 
the  court  below  to  grant  a  new  triaL 


(48  Ind.  A.  (Hii 
HALSTEAD  et  aL  y.  VANDALIA  B.  00. 
(No.  7,235.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
June  20,  1911.) 

L  BmNBHT  Domain  (§  282*)— Ikstbuotions 
— MisiAAOiNG  Instructions. 

Where  a  proceeding  to  condemn  land  for 
a  railroad  right  of  way  was  tried  on  the  theory 
that  the  owner  could  recover  the  value  of  the 
land  and  the  Improvements,   and  most  of  the 


witnesses  fixed  a  separate  valne  on  the  land 
and  the  improvements,  and  the  court  charged 
that  the  measure  of  damages  was  the  difference 
in  the  value  of  the  real  estate  at  the  time  of 
the  talcing  and  the  value  of  the  residue  after 
the  strip  was  taken,  and  that  the  word  "real 
estate"  Included  both  the  land  and  the  improve- 
ments, a  charge  that  evidence  of  the  value  of 
improvements  was  admitted  to  enable  the  jury 
to  arrive  at  a  fair  market  value  of  the  im- 
provements, and  that  the  question  was  the  fair 
market  valne  of  the  improvements  taken  as  a 
whole,  was  not  objectionable  as  leading  the  jury 
to  consider  that  the  value  of  the  improvements 
was  the  measure  of  damages,  and  as  withdraw- 
ing from  the  jury  the  value  of  the  land  taken. 
[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  K  662-567;  Dec  Dig.  f  222.*1 

2.  ElVIDENCE  (I  113*)— Admibsibilitt. 

In  proceedings  to  condemn  land,  evidence 
of  the  price  paid  by  the  owner  for  the  land 
shortly  before  condemnation  is  proper. 

[Ed.    Note.— For   other   cases,   see    Ehridence, 
Cent  Dig.  {§  259-296;   Dec  Dig.  i  113.*] 

3.  Eminent  Domain  ({  222*)— Assessment  or 
Damages— iNBTBucnoNB. 

Where,  in  proceedings  to  condemn  land, 
there  was  evidence  of  the  price  paid  by  the  own- 
er for  the  property  shortly  before  the  condem- 
nation, a  charge  that  the  jury  should  consider 
the  evidence  in  determining  the  value  in  con- 
nection with  all  the  other  evidence  in  the  case 
was  proper,  as  defining  the  duty  of  the  jury. 

[Ed.  Note. — ^For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  Ii  562-«67;   Dec  Dig.  f  222.*] 

4.  EiMiNENT  Domain  (|  184*)— Oompensatioh 
—Value  fob  Sfechai.  Use. 

A  jury  in  awarding  damages  In  eminent 
domain  proceedings  should  consider  the  capacity 
of  the  propert:^  for  other  uses  than  those  to 
which  the  land  is  actually  applied,  so  far  as  the 
same  may  be  shown  in  evidence,  and  the  uses 
for  which  the  property  is  suitable  and  to  which 
it  is  adapted,  but  the  jnry  may  not  consider  an 
intended  specific  future  use  because  such  dam- 
ages are  speculative. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  |  356;  Dec  Dig.  {  134.*] 

5.  Eminent  Domain  (§  239*)— Pboobedinos 
IN  Cibcoit  Court  on  Appeai.  fbom  Awabd 
of  Appbaisebs. 

On  appeal  to  the  circuit  conrt  from  the 
award  of  appraisers  in  eminent  domain  proceed- 
ings, the  case  is  tried  de  novo,  and  the  jury 
must  assess  the  damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  SS  615-620;  Dec  Dig.  1 239.*] 

6.  Eminent  Domain  ({  238*)^PB0CEEDiNas 
in  Circuit  Court  on  Appeal  fbom  Award 
OF  Appraisers — Evidence. 

The  amount  of  damages  awarded  by  ap- 
praisers in  eminent  domain  proceedings  and  the 
reasons  influencing  the  fixing  of  that  amount 
are  inadmissible  on  a  trial  in  the  circuit  court 
on  appeal  from  the  award  of  appraisers. 

[Eld.  Note.— For  other  cases,  see  Bninent  Do- 
main, Cent  Dig.  iS  614,  619;  Dec  Dig.  §  23S.*] 

7.  Eminent  Domain  (§  262*)  —  Appeal  — 
Harmless  Errob  —  Ebboneous  Admission 
of  Evidence. 

Where,  on  the  trial  in  the  drcuit  court 
on  appeai  from  the  award  of  appraisers  in  emi- 
nent domain  proceedings,  the  court  at  the  time 
of  the  admission  in  evidence  of  the  amount 
awarded  by  the  appraisers,  and  the  reasons  in- 
fluencing the  fixing  of  that  amount,  stated  to 
counsel  and  jnry  that  the  evidence  was  admit- 
ted to  fix  the  basis  on  which  the  witnesses  fixed 
their  judgment  of  the  value  of  the  property, 
and  the  court  charged  that  the  jury  must  award 
just  compensation,  regardless  of  the  appraise- 
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ment  and  tiiat  tbe  appmiaement  could  not  b« 
considered,  and  the  damages  fixed  by  the  jury 
wag  gustained  by  the  evidence,  the  error  In  ad- 
mitting the  evidence  waa  not  prejudicial. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main. Cent  Dig.  H  681-686:  Dec.  Dig.  |  262.*] 

&  Apfkai.  ahd  Bbrob  (I  1063*)— Ebbobs  m 
Bijlinob  on  EviDsifCB  Cubed  bt  Inbtbuo- 

TIONS. 

An  instruction  to  disregard  evidence  will 
as  a  general  rule  cure  the  error  committed  by 
admitting  the  evidence. 

[E2d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {f  4178-4184:  Dec  Dig.  { 
1053:*    Ohrial,  Cent  Dig.  |  977.] 

9l  Affkal  A.VD  Ebbob  (i  1026*)— Habkless 

Ebbob. 

The  court  on  appeal  will  not  reverse  a 
cause  for  error,  where  the  error  is  harmless  to 
the  party  complaining. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  4029,  4030;  Dec.  Dig.  | 
1026.  ♦] 

Appeal  from  Circuit  Coiirt,  Pntnam- Coun- 
ty;   Thomas  T.  Moore,  Judge. 

Condemnation  proceedings  by  tbe  Van- 
dalia  Railroad  Company  against  James  N. 
Halstead  and  another  for  the  acquisition 
of  land  for  a  right  of  way.  From  a  judg- 
ment of  tbe  circuit  court  awarding  damages 
rendered  on  appeal  from  tbe  award  of  ap- 
praises, tbe  owners  appeaL     Affirmed. 

O.  8.  Payne^  for  appellants.  George  A. 
Knight,  John  H.  James,  McNutt,  McNutt  & 
Wallace,  and  John  G.  Williams,  for  appel- 
lee. 

IBACH,  J.  This  is  an  action  and  statu- 
tory proceeding  by  the  Vandalla  Railroad 
Company,  plaintiff  below,  to  condemn  and 
appropriate  for  a  right  of  way  for  steam 
railroad  punxises  a  part  of  a  tract  of  land 
owned  by  appellant  James  N.  Halstead,  de- 
fendant below.  In  the  dty  of  Brazil,  Ind. 
The  complaint  asked  for  tbe  appointment  of 
appraisers  to  assess  tbe  damages,  and,  after 
answer  was  filed,  a  bearing  was  had,  and 
appraisers  were  appointed  who  filed  their 
report,  assessing  damages  to  appellant  in  the 
sum  of  $3,100i  Appellee  filed  exceptions  to 
tbe  assessment  on  tbe  ground  of  excessive 
damages,  and  prayed  that  tbe  amount  of 
damages  be  determined  and  assessed  as  In 
a  civil  action  In  the  manner  and  form  pro- 
vided for  by  law,  and  upon  issues  thus  form- 
ed tbe  cause  was  submitted  to  tbe  Jury,  who 
found  for  the  appellant  and  assessed  his 
damages  at  $2,100. 

Tbe  errors  relied  upon  tor  reTeraal  are 
five  in  number,  and  arise  out  of  tbe  over- 
ruling of  tbe  motion  tot  new  triaL  They 
are  the  giving  of  Instructions  numbered  15, 
7,  and  12,  tendered  by  plaintiff,  and  tbe 
admission  in  evidence  of  certain  testimony  of 
R.  S.  Hill  and  Conrad  Dlerdorf,  who  were 
among  tbe  appraisers  of  damages.  Appellee 
claims  that  the  Joint  assignments  of  error 
by  appellants  James  N.  and  Battle  B.  Hal- 


stead and  the  separate  asalgnmenta  of  error 
by  appellant  Battle  B.  Halstead  raise  no 
question.  It  is  unnecessary  for  us  to  de- 
cide this,  as  the  separate  assignments  by 
appellant  James  N.  Halstead  fully  present 
the  errors  relied  upon  for  reversal. 

Instruction  15  is  In  tbe  following  words: 
"Evidence  has  been  permitted  to  go  before 
you  as  to  the  value  of  the  walls  and  foun- 
dation .of  the  building  in  controversy  In  this 
case,  and  tbe  value  of  other  separate  parts 
of  tbe  said  building  and  also  of  a  well  on 
tbe  land  appropriated  by  tbe  plaintiff.  This 
evidence  has  been  permitted  in  order  that 
you  may  arrive  at  a  Just  and  fair  market 
value  of  tbe  whole  of  the  improvements  on 
said  real  estate/  and  for  no  other  purpose; 
tbe  real  question  for  your  consideration  be- 
ing the  fair  market  value  of  the  improve- 
ments taken  as  a  whole  and  as  they  then 
existed  on  the  real  estate  appropriated  od 
the  4th  day  of  August,  1906." 

[1]  Objection  is  made  to  the  last  clause 
of  tills  Instruction  on  tbe  ground  that  it  In* 
forms  tbe  Jury  that  the  only  element  which 
they  are  to  consider  in  awarding  damages  Is 
the  value  of  the  improvements,  that  in  as- 
sessing tbe  damages  the  Jury  should  not 
allow  the  value  of  tbe  land  taken,  as  well 
OS  the  Improvements,  and  that  it  withdraws 
from  their  consideration,  as  an  dement  of 
damage  sustained,  the  value  of  the  land. 
We  do  not  tbink  this  objection  tenable.  Tbe 
case  was  tried  on  tbe  theory  that  appellant 
was  entitled  to  recover  for  the  value  of 
tbe  land  and  the  improvements.  Almost 
every  witness  in  bis  testimony  fixed  a  sepa- 
rate value  on  the  land  and  the  improve- 
ments and  in  instruction  2  given  by  the 
court  on  bis  own  motion  the  Jury  was  cor- 
rectly Informed  "that  tbe  measure  of  dam- 
ages  is  tbe  difference  in  the  value  of  the 
real  estate  at  tbe  time  of  tbe  appropria- 
tion, and  tbe  value  of  tbe  residue  after  tbe 
strip  is  takm  under  the  appropriation  pro- 
ceedings. The  word  'real  estate'  includes 
both  tbe  land  and  Improvements  thereon." 
Though  Instruction  13  is  not  very  clearly  ex- 
pressed, it  seems  to  us  to  mean,  and  we  be> 
lieve  that  such  would  be  the  meaning  plac- 
ed upon  it  by  ordinary  men  of  fair  intelli- 
gence, that  the  Jury  was  permitted  to  con- 
sider the  value  of  the  Improvements  taken 
separately  for  the  purpose  of  enabling  them 
to  find  tbe  fair  market  value  of  the  same 
considered  as  a  whole,  not  for  the  purpose 
of  determining  tbe  entire  damage,  but  of 
determining  one  element  of  that  damage, 
namriy,  the  value  of  the  Improvements. 
The  instruction  was  deariy  applicable  to  the 
evidence,  and,  though  not  complete  in  itself^ 
when  taken  in  connection  with  the  other 
Instructions  given,  it  cannot  be  held  to  have 
misled  tbe  Jury  and  harmed  appellant  In- 
struction 7  is:    "Evidence   has   been   intro- 
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daced  in  this  cane  of  tbe  amonnt  paid  by 
tbe  defendant  for  the  real  estate,  a  part  of 
which  has  been  condemned  by  the  plaintiff. 
Ton  should  consider  such  evidence  of  tbe 
purchase  price  paid  by  the  defendant  in  con- 
nection with  all  the  other  evidence  In  tbe 
case  of  determining  the  market  value  of 
the  property  condemned."  This  Instruction 
Is  objected  to  as  peremptory,  because  by  the 
use  of  the  word  "should"  Instead  of  "may" 
or  "might"  It  orders  the  jury  to  consider 
certain  evidence  which  appellant  claims  they 
•were  at  liberty  to  consider,  but  not  bound 
80  to  do;  and  further  as  singling  out  particu- 
lar evidence  for  comment  Evidence  was  in- 
troduced of  the  purchase  price  paid  by  ap- 
pellant for  the  property  shortly  before  the 
condemnation. 

in  This  evidence  was  proper,  and  the  Jury 
was  told  that  they  should  consider  such  evi- 
.  deuce  in  connection  with  all  tbe  evidence  in 
the  case. 

[3]  In  telling  them  that  they  should  con- 
sider the  evidence,  the  court  announced  only 
to  them  their  duty,  which  they  were  bound 
to  i)erform,  and,  as  he  did  not  comment  on 
the  weight  to  be  given  tbe  evidence,  he  com- 
mitted no  error  in  giving  the  instruction.  It 
is  always  tbe  duty  of  a  jury  trying  a  cause 
to  take  into  consideration  all  the  evidence 
introduced,  and  it  Is  not  error  for  the  court 
so  to  instruct,  but  what  weight  Is  to  be 
given  any  particular  part  is  entirely  for  the 
Jury.  Deal  v.  State,  140  Ind.  334,  308,  39 
N.  B.  930. 

(4)  Instruction  12  is:  "And,  if  the  jury  find 
from  any  evidence  that  any  witness  who  has 
given  his  opinion  as  to  the  market  value 
of  the  property  taken  has  based  such  opinion 
in  part  upon  the  value  of  such  property  to 
tbe  defendant  for  an  intended  specific  fu- 
ture use,  such  opinion  should  be  disregarded 
so  far  as  it  Is  so  based  upon  the  value  for 
an  Intended  speclflc  future  use."  This  In- 
struction was  correct.  Evidence  had  been 
given  of  the  value  of  the  property  for  an  ice 
plant,  for  which  purpose  appellant  said  he 
Intended  using  It.  The  jury  were  correctly 
advised  by  the  court's  instruction  8  that  the 
capacity  of  the  property  for  other  uses  than 
those  to  which  the  land  is  actually  applied 
80  far  as  the  same  may  be  shown  in  evidence, 
and  the  uses  for  which  the  property  la  suit- 
able and  to  which  it  Is  adapted  may  be  taken 
into  consideration.  But  the  inquiry  as  to 
damages  cannot  go  into  an  Intended  specific 
future  use;  such  a  field  of  damages  being  held 
speculative.  Goodwlne  v.  Evans,  1.34  Ind. 
2(i2,  33  N.  E.  loai.  Mr.  Lewis  In  his  work 
on  Eminent  Domain  announces  the  rule  thus : 
"Proof  mast  be  limited  to  showing  the  pres- 
ent condition  of  the  property  and  the  uses  to 
which  It  Is  naturally  adapted.  It  Is  not  com- 
petent for  the  owner  to  show  to  what  use 
he  Intended  to  put  the  property,  nor  what 
plans  he  had  for  its  Improvement,  nor  the 
probable  future  use  of  the  property.    Noth- 


ing can  be  allowed  for  damages  to  an  intend- 
ed use."  Lewis  on  E)mlnent  Domain  (3d  Ed.> 
§  709.  This  appears  to  be  the  rule  recog- 
nized by  our  ovim  Supreme  Court 

Objection  is  made  to  the  admission  in  evi- 
dence of  the  testimony  of  the  witnesses  Hill 
and  Dierdorf,  set  forth  below,  on  tbe  ground 
that  it  brings  before  tbe  Jury  the  appraisers' 
report  in  evidence. 

Cross-examination  of  R.  a  Hill:  "Q.  82.  I 
win  ask  you  if  Mr.  Halstead  made  any  state- 
ment to  you  on  that  occasion  about  what 
he  would  do  or  was  willing  to  do  in  regard 
to  that  property?  A.  82.  He  did.  Q.  83. 
Tell  the  Jury  what  it  was.  A.  83.  He  said 
that  the  salvage,  he  thought,  be  would  give 
—that  he  would  give  $1,350.  Q.  84.  For 
what?  A.  84.  For  the  salvage  in  that  build- 
ing, when  it  was  torn  down.  Q.  87.  Did  you 
take  that  into  consldbratlon  In  forming  your 
opinion  as  to  the  value  of  the  property  and 
what  it  ought  to  be?  A.  87.  My  judgment 
was  the  salvage  was  worth  $1,000,  and  I 
made  that  part  of  the  estimate.  Q.  88.  Tou 
gave  It  credit  that  far?  A.  88.  For  tbe 
amount  of  $1,000.  Q.  80.  You  say  now  that 
your  value  of  that  building  Is  how  much? 
What  do  you  say  the  value  Is  on  tbe  build- 
ing alone?  A.  90.  I  said  the  value  of  the 
building  and  the  ground  was  $4,000,  and 
then  I  deducted  from  that  $1,000  for  the 
salvage,  or  the  value  of  the  material  in  the 
building,  which  left  $3,000.  Q.  91.  As  a  mat- 
ter of  fact  you  made  an  appraisement  dif- 
ferent from  that,  didn't  you?  A.  91.  Yes, 
sir;  our  appraisement  was —  Q.  92.  Thirty- 
one  hundred  dollars?  A.  92.  That  was  done 
in  reconciling —  Q.  93.  Twenty-four  hun- 
dred for  the  building  and  $700  for  the 
ground?  A.  93.  If  you  will  allow  me  to 
explain  the  matter — I  haven't  got  the  figures. 
(Here  In  answer  to  questions  witness  Identi- 
fied bis  signature  to  a  paper  not  named  in 
the  record,  apparently  the  appraisers'  report! 
Q.  99.  And  here  it  is  stated  that  the  value  of 
the  above-described  piece  of  land  on  Augxist 
the  fourth,  1906,  was  $3,100.  I  will  ask  you, 
Mr.  Hill,  to  tell  the  Jury  whether  you  re- 
member what  valuation  yon  put  upon  this 
building  In  your  report  A  99.  I  don't  re- 
member the  detail.  I  remember  the  aggre- 
gate was  $3,100." 

Redirect  examination  of  Oonrad  Dierdorf : 
"Q.  2.  Tell  the  jury  whether  Mr.  Halstead 
made  any  statement  to  you,  representing 
what  he  would  pay  for  the  salvage  of  the 
building  to  the  railroad  company,  when  you 
were  making  this  examination?  A.  2.  He 
did.  Q.  3.  Tell  the  Jury  what  statement  he 
made  to  you.  A.  3.  He  told  me  that  he 
would  give  $1,200  for  that  building  and  take 
it  away  and  tear  It  down  for  the  material 
that  was  in  It.  and  take  It  and  give  the  com- 
pany that  much  for  it" 

The  entire  purpose  of  the  appeal  to  the 
circuit  court  was  to  obtain  a  reconsideration 
of  the  Identical  question  submitted  to  and 
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determined  by  the  appraisers  chosen  for  the 
purpose  of  fixing  the  damages  to  appellant 
for  the  land  and  Improvements  taken  by 
appellee. 

[5]  The  case  therefore  was  to  be  tried  de 
novo,  and  the  award  of  damages  made  by 
such  commissioners  and  Included  in  their 
report  could  not  be  considered  as  compe- 
tent evidence  of  the  proper  amount  of  dam- 
ages sustained  by  appellant  This  role  Is 
well  recognized  by  the  courts  of  this  state. 
Trittlpo  V.  Beaver,  156  Ind.  652,  655,  58  N. 
B.  1034,  and  the  numerous  cases  there  cited. 
The  Jury  in  such  cases  have  but  one  duty  to 
perform,  and  that  is  to  assess  the  damages 
the  defendant  will  sustain  by  the  appropria- 
tion of  his  land  to  public  use,  and  have  no 
more  right  to  know  whet  the  report  or  as- 
sessment of  damages  of  the  appraisers  was, 
or  the  reasons  which  influenced  that  assess- 
ment, than  any  Jury  In  any  case  has  to 
know  what  the  verdict  of  a  previous  Jury 
was  in  the  same  case,  or  the  method  by 
which  that  previous  Jury  arrived  at  its  ver- 
dict On  appeal  from  the  commissioners 
and  trial  de  novo,  the  report  appealed  from 
is  not  evidence  as  to  the  amount  of  damages. 
Lewis  on  Eminent  Domain  (3d  Ed.)  f  669; 
Missouri,  etc.,  Co.  r.  Roberts,  187  Mo.  809, 
86  S.  W.  91. 

[6]  Though  In  the  present  case  the  ap- 
praisers' report  Itself  was  not  admitted  in 
evidence,  the  amount  of  the  appraisement 
and  some  of  the  reasons  tnflnendng  the  fix- 
ing of  that  amount  were  brought  in  by  the 
testimony  of  the  appraisers,  and  this  was 
«ror. 

[7]  However,  this  evidence  was  brought 
out  by  questions  which  were  allowed,  as  the 
court  Informed  counsel  and  the  Jury  at  the 
time,  for  the  purpose  of  fixing  the  basis 
upon  which  the  witnesses  fixed  their  Judg- 
ment of  the  value  of  the  property.  And  the 
court  Instructed  the  Jury  in  instructions  2 
and  3  given  of  Its  own  motion :  "Bald  cause 
to  before  this  court  for  Issue,  trial,  and 
Judgment  de  novo,  regardless  of  the  said 
appraisement,  for  the  purpose  of  litigating 
the  question  of  the  Just  compensation  due 
said  defendants  for  the  said  appropriation 
of  said  prc^erty,  as  asked  in  said  complaint 
Ton  have  nothing  whatever  to  do  with  the 
action  of  the  court  in  having  heretofore  ap- 
pointed appraisers  in  this  matter.  Under 
the  provisions  of  the  statute  of  the  state,  in 
reference  to  condemnation  proceedings,  this 
cause  is  tried  by  you  as  though  no  such  ap- 
praisers and  viewers  had  been  appointed. 
Ton  have  nothing  to  do  with  their  appralse- 
moit,  and  you  are  not  at  liberty  to  take  into 
consideration  any  appraisement  that  may 
have  been  made  at  that  time.  It  la  not  even 
evidence  of  any  character,  and  is  not  before 
you,  and  you  should  not  consider  It  at  all." 
The  effect  of  these  instructions  was  to  vrith- 
draw  the  evidence  from  the  consideration  of 


the  Jury,  and  we  wlQ  presume  that  the  Jury 
was  guided  by  them,  in  the  absencu  of  any 
showing  to  the  contrary. 

[8]  An  instruction  to  disregard  evldenoa 
will  as  a  general  rule  cure  the  error  com- 
mltted  fay  the  court  In  admitting  it  Elliott, 
Appellate  Procedure,  |  701;  Citizens'  St  B. 
Co.  V.  Spahr,  7  Ind.  App.  23,  83  N.  E.  446; 
Taylor  v.  Wootan,  1  Ind.  App.  188,  27  N.  B. 
602,  60  Am.  St  Rep.  200. 

[I]  And  this  court  will  not  reverse  a  causa 
where  the  error  committed  has  been  harm- 
less to. the  one  complaining.  Such  seems  to 
be  the  case  here,  and  the  verdict  seems  right 
on  the  evidence.  It  was  shown  that  shortly 
before  the  condemnation  appellant  had 
bought  two-thirds  of  the  entire  property 
for  a  consideration  which  he  testifies  to  as  in 
fact  $1,000,  the  amount  named  In  the  deed, 
but  the  vendor  testified  that  the  true  consid- 
eration was  $400.  Nine  years  previously  ap- 
pellant had  bought  one-third  of  the  property 
for  $860,  and  during  the  period  while  b« 
owned  one-third  the  building  had  been  rent- 
ed for  about  three  years,  and  had  returned  in 
rentals  scarcely  moro  than  the  amount  of 
taxes.  About  one-third  of  the  entire  tract. 
Including  the  building,  was  taken  in  this 
proceeding.  The  building,  a  three-story  brick, 
40  by  60  feet,  had  been  standing  about  40 
years,  and  was  in  bad  repair.  The  values 
set  upon  the  property  taken  varied  from 
$9,000  by  appellant  to  $700  by  others,  and 
some  of  the  higher  estimates  were^  as 
brought  out  by  testimony,  based  on  the  val- 
ue of  new  material  required  to  construct  a 
similar  bollding.  There  was  varying  testi- 
mony as  to  the  value  of  a  well  which  was 
situated  on  the  land  taken.  From  all  the 
evidence,  the  result  arrived  at  by  the  Jniy 
seems  to  be  a  fair  valuation. 

The  error  in  admitting  the  testimony  la 
regard  to  the  appraisers'  report  seeming  to 
have  been  harmless  to  appellant,  the  Judg- 
ment is  affirmed. 

(51  Ind.  App.  U8) 

INDIANAPOLIS  SOUTHERN  It  CO.  T. 

WTCOFF.     (No.  7,273.)! 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Jane  23,  1911.) 

1.  Fbauds,  Statute  of  (§  60*)— Coktbacts 
Affeotirs  "Intbeest  in  Land"  —  BlASB- 
iu:nt. 

An  easement  is  an  "interest  in  land,"  with- 
in the  statute  of  frauds,  and  a  contract  creating 
an  easement  must  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  f{  83,  94,  93;  Dec.  Dig.  | 
60.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3C92-3709 ;   vol.  8,  p.  7691.] 

2.  Fbauds,  Statute  or  (I  60*>— AoBEEacBire 
Affectinq  Interest  in  Land. 

Bums'  Ann.  St.  1908,  {  5445,  giving  an 
owner  of  land  divided  by  a  railroad  right  of 
way,  acquired  by  condemnation  or  purchase, 
the  right  to  maintain  driveways  over  the  right 
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of  way,  reserves,  to  an  owner  of  land  divided 
by  a  railroad  right  of  way,  the  right  to  a  pas- 
sageway over  the  right  of  way,  and  an  agree- 
ment by  a  railroad  company,  acquiring  a  right 
of  way  dividing  a  tract  to  maintain  approaches 
so  as  to  enable  pedestrians  to  cross  the  track, 
merely  provides  the  owner  with  a  convenient 
way,  by  which  he  may  exercise  the  statutory 
fight,  and  the  contract  does  not  create  any 
casement  or  interest  in  the  land,  within  the 
statute  of  frauds. 

[Ed.  Note. — For  other  cases,  see  Frauds,  Stat- 
ute- of,  Cent  Dig.  §{  83,  M,  96;  Dec.  Dig.  f 
60.*] 

8.  BVIDBNCK  <|  448»)— Paboi,  Bvidkncb— Va- 
BTiNO  Consideration  in  Deed. 

The  rale  that,  in  tbe  absence  of  fraud  or 
mistalce,  a  contract  reduced  to  writing  cannot 
be  varied  by  parol,  does  not  exclude  parol  evi- 
dence of  the  actual  consideration  of  a  deed, 
though  a  consideration  is  expressed  therein, 
and,  where  a  deed  conveying  a  ri^ht  of  way  to 
a  railroad  company  recited  a  consideration  of  a 
specified  sum,  the  receipt  whereof  was  acknowl- 
edged, and  was  silent  as  to  any  other  considera- 
tion,  parol  evidence  of  an  agreement  by  the 
company  as  a  part  of  the  consideration  to  con- 
struct and  maintain  approaches  to  the  grade 
of  the  right  of  way  to  enable  pedestrians  to 
pass  over  the  grade  was  admissible. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  mg.  H  2048-2051;    Dee.  Dig.  t  443.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;  James  B.  Wilson,  Judge. 

Action  by  Andrew  WycofT  against  the 
Indianapolis  Sonttaem  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Duncan  &  Batman  and  James  E.  Kepperley, 
for  appellant.  Heniy  A.  Lee  and  Mlers  & 
Corr,  for  appellee. 

LAIRT,  C.  J.  The  appellant  railroad  com- 
pany Instituted  condemnation  proceedings 
to  acquire  a  right  of  way  for  Its  railroad 
across  the  farm  of  appellee.  Appraisers 
were  appointed,  who  filed  a  report,  awarding 
damages  In  the  sum  of  $850,  to  which  award 
exceptions  were  filed  by  appellee.  Appel- 
lant, paid  the  amount  of  tbe  award  to  the 
clerk  of  the  court,  took  possession  of  the 
rlg^t  of  way,  and  constructed  Its  road  there- 
on, and  In  so  doing  It  built  a  grade  of  con- 
siderable height  Just  east  of  the  house  lo- 
cated on  appellee's  land.  The  orchard  on 
app^ee's  farm  was  located  east  of  the  house, 
as  was  also  a  valuable  spring,  which  had 
been  used  In  connection  with  the  residence 
on  the  farm,  and  this  grade  was  located  be- 
tween the  spring  and  the  house,  and  so  as  to 
leave  the  larger  part  of  the  orchard  east  of 
such  grade.  Before  the  case  was  tried  on  the 
exceptions,  a  compromise  was  reached,  by  the 
terms  of  which  appellee  conveyed  the  right 
of  way  across  his  farm  to  appellant,  by  deed, 
and  appellant  paid  to  appellee  $650  In  addi- 
tion to  the  amount  already  paid  Into  the 
clerk's  office,  making  a  total  of  $1,S00.  It 
is  claimed  by  appellee  that  at  the  time  tbe 
negotiations  for  the  settlement  were  had, 
tbe  appellant  agreed  that.  In  consideration 


of  the  execution  of  the.  deed  for  the  right  of 
way,  It  would  pay  to  him  the  snm  of  $1,500, 
and  In  addition  thereto  would  construct  and 
maintain  stone  or  cement  steps  or  approaches 
to  Its  grade.  Immediately  east  of  his  resi- 
dence, so  as  to  enable  pedestrians  to  pass 
over  said  grade  In  going  between  the  house 
of  appellant  and  the  spring  and,  orchard, 
which  were  located  east  of  the  said  grade. 
This  action  was  brought  In  tSxe  Monroe  cir- 
cuit court  to  recover  damages  on  account  of 
the  failure  of  appellant  to  perform  that  part 
of  the  agreement  relating  to  the  construction 
of  the  steps.  A  trial  was  bad,  which  re- 
sulted in  a  Judgment  in  favor  of  appellee, 
from  which  Judgment  an  appeal  was  taken 
to  this  court 

The  complaint  does  not  aver  that  tbe  con- 
tract In  reference  to  the  building  of  the  steps 
was  in  writing,  and  the  special  finding  of 
facts  affirmatively  shows  that  It  rested  .In 
parol.  The  deed  recites  that  the  convey- 
ance is  made  In  consideration  of  $1,500,  tbe 
receipt  whereof  Is  acknowledged;  but  it  Is 
silent  as  to  any  other  or  further  considera- 
tion. In  view  of  these  facts,  the  appellant 
takes  the  position  that  the  appellee  Is  not 
entitled  to  recover  for  a  failure  of  the  rail- 
road company  to  construct  steps,  as  al- 
leged In  the  complaint,  even  though  it  be 
conceded  that  such  an  agreement  was  made^ 
as  a  part  of  the  negotiations  for  settlement, 
which  were  consummated  by  the  execution 
of  the  deed.  Several  errors  are  assigned 
which  present  this  question  in  different 
ways.  The  detonnlnatlon  of  this  question 
will  therefore  be  decisive  of  all  questions 
presented  by  the  assignment  of  errors,  and 
a  separate  discussion  of  each  is  unnecessary. 

Appellant  contends  that  the  alleged  agree- 
ment for  the  construction  of  the  steps  lead- 
ing up  to  the  grade  of  appellant's  tracks,  on 
each  side  thereof,  for  the  use  of  pedestrians, 
would.  If  enforced,  constitute  an  easement 
across  appellant's  right  of  way.  If  appel- 
lant Is  correct  In  this  contention,  it  must 
prevail,  in  this  appeal. 

[1]  It  is  well-settled  law  that  an  "ease- 
ment" is  an  interest  in  land,  within  the 
meaning  of  the  statute  of  frauds,  and  that 
a  contract  creating  such  an  Interest  must  be 
in  writing.  Robinson  t.  ThrallkiU  et  al., 
110  Ind.  117,  10  N.  B.  647;  Brumfleld  t. 
Carson,  33  Ind.  04,  5  Am.  Rep.  184;  Rlcbter 
v.  Irwin,  28  Ind.  26;  Schmidt  v.  Brown,  226 
IlL  590,  80  N.  E.  1071,  U  L.  R.  A.  (N.  S.) 
457, 117  Am.  St  Rep.  261. 

It  therefore  becomes  necessary  to  deter- 
mine whether  the  alleged  agreement,  in  refer- 
ence to  the  construction  of  the  steps,  has  the 
effect,  if  enforced,  to  create  an  easement  in 
favor  of  appellee  in  the  land  conveyed  by  him 
to  appellant  for  right  of  way  purposes. 

It  Is  claimed  by  appellant  that  the  al- 
leged agreement  would  give  to  appellee  and 
his  family  the  right  to  cross  and  recross  its 
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track  ana  right  of  way  In  passing  between 
tbe  residence  on  one  side  and  tbe  orchard 
and  spring  on  tbe  other,  and  that  snch  a 
right  would  constitute  a  burden  on  Its  es- 
tate in  the  land,  amonnttng  to  an  easement. 
If,  in  the  absence  of  any  contract  on  the  sub- 
ject, appellee  and  bis  family  possessed  no 
right  under  the  law  to  cross  the  right  of  way 
of  appellant  in  passing  from  one  part  of 
bis  farm  to  the  other,  then  the  contract 
averred  in  the  complaint  conld  be  properly 
held  to  confer  such  a  right;  but  If  the  law 
gives  to  api>ellee  and  his  family  this  right, 
regardless  of  any  contract  on  the  subject, 
then  snch  a  conclusion  could  not  be  reached. 

[I]  Burns'  St  1908,  §  5445,  provides:  "That 
owners  of  tracts  of  land  separated  by  the 
right  of  way  of  a  railroad  company,  or 
owners  of  a  tract  or  tracts  of  land  separated 
by  the  right  of  way  of  a  railway  company 
from  a  public  highway  or  road,  lying  and  sit- 
uated Immediately  contiguous  to  and  adjoin- 
ing said  right  of  way,  may,  if  snch  right 
of  way  has  been  or  shall  hereafter  be  ac- 
quired by  condemnation  and  appropriation, 
or  by  purchase  or  donation,  construct  and 
maintain  wa{!on  and  drive  ways  over  and 
across  such  right  of  way,  leading  from  one 
of  snch  tracts  to  another  on  the  opposite 
side  of  snch  right  of  way,  or  leading  from 
such  tract  or  tracts  of  land  on  one  side  to 
the  highway  on  the  other  side  of  the  right 
of  way,  at  any  point  most  convenient  to 
such  owner.  For  this  purpose  such  owner 
may  enter  upon  such  right  of  way  and  con- 
struct such  embankment  or  make  such  ex- 
cavation on  one  or  both  sides  of  the  track 
of  such  railway  as  may  be  necessary  to  es- 
tablish easy  grades  from  one  tract  of  land 
to  the  opposite  tract  or  highway,  and  may 
spike  planks  on  the  ties  of  such  railway  on 
the  line  of  siich  way  for  the  space  of  the 
width  of  such  way,  of  such  thickness  as  not 
to  be  elevated  above  tbe  top  of  the  rails  of 
such  railway,  and  may  also  bridge  the  gut- 
ters at  the  sides  of  such  railway  tracks  In 
such  manner  as  not  to  obstruct  the  flow  of 
water  therein:  Provided,  the  railroad  com- 
pany shall  make  crossing." 

The  effect  of  this  statute  Is  to  reserve  to 
the  landowner,  across  whose  land  a  right  of 
way  for  railroad  purposes  has  been  ac- 
quired, tbe  right  to  cross  that  portion  of  land 
occupied  for  such  purposes.  This  right  is 
given  by  statute,  and  exists  in  the  absence  of 
any  contract  on  the  subject  By  virtue  of 
this  statute,  the  appellee  in  this  case  bad  a 
right  to  a  passageway  over  and  across  said 
right  of  way  leading  from  the  portion  of 
his  land  on  one  side  of  the  right  of  way  to 
that  on  the  opposite  side,  and  the  agreement 
of  the  railroad  company  alleged  In  the  com- 
plaint would  not  have  the  effect  to  create 
this  right,  but  was  simply  Intended  to  pro- 
vide him  with  a  convenient  way  by  which  it 
conld  be  exercised.  The  contract  did  not 
therefore  create  any  easement  or  interest  in 
t*  veyed  for  right  of  way  pur- 


poses, and  was  not  required  by  the  statute 
of  frauds  to  be  in  writing. 

The  oral  testimony  introduced  at  the  trial, 
tending  to  show  that  the  appellant  agreed  to 
erect  and  maintain  the  steps  as  alleged  in 
the  complaint  could  not  be  excluded  on  tbe 
ground  that  its  effect  and  purpose  was  to 
vary  the  terms  of  a  written  contract. 

D3]  It  is  true  that  a  deed  is  a  written  con- 
tract, and  It  ls>  also  true  as  a  general  propo- 
sition that,  where  a  contract  has  been  re- 
duced to  writing  and  signed,  it  becomes  the 
repository  for  the  entire  agreement,  and 
that,  in  the  absence  of  frand  or  mistake.  It 
cannot  be  varied  by  parol  evidence;  but  not- 
withstanding this  rule,  the  courts  hold  that 
the  actual  consideration  of  a  deed  may  be 
shown  by  parol  evidence,  even  though  it 
differs  from  the  consideration  expressed  in 
the  instrument 

It  was  said  In  the  case  of  Levering  v. 
Shockey,  100  Ind.  B58:  "The  actual  consid- 
eration of  a  deed  may  be  shown  by  parol  evi- 
dence. Either  party  may  show  for  any 
purpose,  except  to  defeat  Its  operation  as 
valid  and  effective  grant,  tbe  true  consider- 
ation of  a  deed,  although  it  be  entirely 
different  from  that  expressed  in  the  deed. 
The  consideration  expressed  is  the  least  im- 
portant part  of  the  instrument  and  may  be 
varied  to  almost  any  extent  by  parol  evi- 
dence, as  the  estate  created  does  not  depend 
upon  It,  but  upon  the  conditions  and  limita- 
tions contained  in  the  Instrument  descriptive 
of  its  quantity  and  duration.  When  one 
consideration  and  no  other  Is  expressed  in  a 
deed,  parol  evidence  is  admissible  to  prove  a 
different  consideration,  though  the  legal  ef- 
fect of  the  deed  may  be  thereby  changed." 
Hays  V.  Peck,  107  Ind.  390,  8  N.  E.  274. 

Many  other  cases  might  be  cited  as  sus- 
taining this  propoBltlon;  but  the  rule  is  so 
well  settled  that  we  deem  it  unnecessary.  In 
the  case  of  Hays  v.  Peck,  supra,  the  court 
says:  "It  is  an  elementary  doctrine  that  the 
consideration  of  a  deed  may  be  shown  by 
parol,  and  it  is  Impossible  to  give  effect  to 
this  doctrine  without  permitting  the  parties 
to'  prove  what  agreement  as  to  the  consider- 
ation preceded  the  execution  of  the  deed. 
The  agreement  as  to  the  consideration  neces- 
sarily precedes  the  execution  of  the  deed, 
and  the  fact  that  the  consideration  was 
agreed  upon  some  time  prior  to  the  delivery 
of  the  deed  does  not  preclude  the  grantor 
from  showing  what  constituted  the  consid- 
eration of  the  deed.  To  hold  otherwise 
would  be  to  run  coimter  to  the  rudimentary 
doctrine  that  it  is  always  competent  to  prove 
the  actual  consideration  yielded  for  the  con- 
veyance of  land.  With  few  exceptlona,  the 
rule  is  that  the  preliminary  negotiations  are 
merged  in  the  deed.  This  doctrine,  however, 
does  not  apply  to  the  consideration,  except, 
perhaps,  where  the  deed  specifically  sets 
forth  the  consideration.  Where,  however,  tbe 
consideration  is  merely  stated  in  general 
terms,  tbe  doctrine  does  not  apply.    Tbe  case 
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Of  Ice  T.  BaU,  102  Ind.  42,  1  N.  B.  66,  Is  not 
to  be  considered  aa  deciding  that  where  the 
deed  states  the  consideration  In  general 
terms,  the  grantee  Is  precluded  from  proving 
the  true  consideration,  even  though  It  may 
have  been  agreed  upon  prior  to  the  execu- 
tion of  the  deed.  It  Is,  of  course,  necessary 
to  show  that  the  consideration  previously 
ogrecd  upon  was  the  one  on  which  the  deed 
was  founded." 

The  conclusions  we  have  reached  npon 
this  question  are  declsWe  on  every  Question 
presented  l>y  this  appeal.  There  was  no 
error  in  overruling  appellant's  demurrer  to 
the  complaint,  and  the  oral  evidence  was 
properly  admitted,  tending  to  prove  the  con- 
tract averred  in  the  complaint  The  suf- 
fletency  of  the  evidence  to  sustain  the  find- 
ing of  facts  Is  not  questioned,  and  the'facts 
found  are  abundantly  supported  by  the  evi- 
dence; The  court  committed  no  error  In 
overruling  appellant's  motion  for  a  new  trial. 
There  was  no  error  in  the  conclusions  of 
law  as  stated  by  the  court  upon  the  facts 
found,  and  the  court  properly  refused  to 
state  other  and  further  conclusions  of  law, 
as  requested  by  appellant 

Finding  no  error  In  the  record,  the  Judg- 
moit  is  affirmed. 

(SO  ni.  4ES.) 

STICKEI,  V.  RIVEKVIEJW  SHARPSHOOT- 
ERS'  PARK  CO. 

(Supreme  Court  of  Illinois.     June  20,  1911.) 

1.  Mastbb  and  Servant  (S  316*>— Injuries 
TO    TiFiBD    Persons  —  Amusement  -  Pabk  — 

N'EOr.IOENCE  OF  CONCESSIONBB. 

Where  defendants,  owners  of  an  amuse- 
ment park,  leased  a  concession  to  maintain  and 
operate  a  Katzenjammer  Castle  for  25  per  cent 
of  the  receipts  from  admissions,  the  concession- 
er was  not  an  Independent  contractor,  and  the 
park  owners  were  therefore  liable  for  injuries 
caused  by  a  failure  to  use  ordinary  care  to  see 
that  the  castle  was  reasonably  safe,  and  con- 
ducted with  ordinary  care. 

[Kd.  Note.— For  other  cases,  see  Master  and 
Servant  Dea  Dig.  |  316.*] 

2.  Negligence  (§  136*)— Dangerous  Pbemis- 
Ks  —  Katzenjammer  Casti-e  —  Injuries  to 
Visitors  for  Hire— Question  fob  Jury. 
In  an  action  for  injuries  to  a  visitor  at  a 
Katzenjammer  Castle  in   an  amusement  park, 
for  hire,  by  breaking  her  limb  as  she  was  slid- 
infr  down  the  shoot  on  the  outside  of  the  castle 
whir-h  was  the  only  means  of  exit,  whether  de- 
fendant  was   negligent  in  so   constructing   the 
building,    and    whether   due    care    was   used   in 
sperating  the  same,  held  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Dec.   Dig.  {  136.*] 

Appeal  from  Branch  Appellate  Court 
rirst  District  on  Appeal  from  Superior 
>ourt  Cook  County;  WUlard  M.  McBwen, 
udge. 

Action  by  Nettle  Stlckel  against  the  Rlv- 
rvlew  Sharpshooters'  Paris  Company.  Judg- 
lent  for  plaintiff  affirmed  by  the  Appellate 
:ourt,  and  defendant  appeals.    Affirmed. 


Winston.  Payne^  Strawn  &  Shaw  (Ralph 
M.  Shaw,  Edward  W.  Everett  and  John  O. 
Slade,  of  counsel),  for  appellant  James  Ma- 
her  and  John  T.  Murray,  tor  appellee. 

FARMER,  J.  The  Branch  Appellate 
Court  for  the  First  District  affirmed  a  Judg- 
ment of  the  superior  court  of  Cook  county 
against  appellant,  In  favor  of  appellee,  for 
$3,500  for  personal  Injuries,  and  said  Branch 
A^wllate  Court  granted  a  certificate  of  Im- 
portance, upon  which  a  further  appeal  la 
prosecuted  to  this  court. 

Appellant  Is  a  corporation  maintaining 
and  operating  a  park,  within  which  are 
amusements  and  attractions  of  various 
kinds.  '  The  park  is  inclosed,  and  an  admis- 
sion fee  of  10  cents  Is  charged  for  each  per- 
son entering  it  Inside  the  park  exhibitions 
and  attractions  are  maintained  and  operated 
by  persons  who  have  concessions  from  ap- 
pellant Additional  charges  are  made  by 
the  concessioners  for  visitors  to  their  re- 
spective attractions.  One  of  the  attractions 
in  the  park  was  operated  by  Paul  W.  Coop- 
er and  William  Schmidt,  concessioners,  and 
was  known  as  Katzenjammer  Castlfe  Visi- 
tors to  this  attraction  were  charged  10  cents 
admission  fee,  and  25  per  cent,  of  the  admis- 
sions were  paid  to  appellant  for  the  conces- 
sion. June  7,  1906,  appellee  and  an  escort 
visited  the  park,  purcliased  tickets  for  en- 
trance into  the  grounds,  and  afterwards 
purchased  tickets  for  admission  to  and  visit- 
ed Katzenjammer  Castle.  After  jwssing 
through  the  building  and  ascending  a  stair- 
way, they  came  to  a  place  provided  for  exit 
ftom  the  building,  which  was  by  means  of 
a  slide  or  chute  of  galvanized  Iron  reaching 
from  the  upper  story  of  the  building  to  with- 
in 11^  to  2^  feet  of  the  ground,  and  inclin- 
ed at  an  angle  of  35  or  40  degrees.  Appel- 
lee objected  to  descending  by  means  of  this 
chute  or  slide,  and  asked  to  t>e  permitted 
to  pass  from  the  building  by  some  other 
way.  She  testified  an  attendant  told  her 
there  was  no  other  way,  and  took  hold  of 
her  and  pushed  her  on  the  chute  in  a  sitting 
position,  and  started  her  down.  She  went 
down  with  considerable  speed,  breaking  her 
leg  when  she  struck  the  ground. 

At  the  close  of  appellee's  evidence,  and 
again  at  the  close  of  all  the  evidence,  appel- 
lant moved  the  court  to  direct  the  Jury  to 
find  it  not  guilty,  but  these  motions  were 
overruled,  and  the  case  was  submitted  to 
the  Jury,  resulting  in  a  verdict  for  the  ap- 
pellee, upon  which  the  court  rendered  Judg- 
ment 

The  errors  relied  on  are  that  the  trial 
court  erred  in  not  directing  a  verdict  In 
favor  of  appellant  In  not  allowing  a  motion 
for  new  trial,  and  in  rendering  judgment  on 
the  verdict  and  the  Appellate  C^urt  erred 
in  not  reversing  the  Judgment  for  said  er- 
rors. 
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[1]  Appellant  contends  that  Its  only  duty 
with  reference  to  the  building  where  the  In- 
Jury  occurred  was  to  use  ordinary  care  to 
keep  the  structures  and  devices  operated  by 
the  concessioners  in  a  reasonably  safe  con- 
dition for  the  purposes  for  which  they  were 
constructed,  and  that  It  cannot  be  held  liable 
fori  the  negligence  of  Its  concessioners  or 
their  employ^  In  operating  the  structures 
and  devices.  Some  of  the  authorities  ap- 
pear to  make  a  distinction  between  cases 
like  the  one  before  us  and  cases  where  the 
owner  of  premises  turns  them  over  to  an  in- 
dependent contractor,  who  has  the  sole  right 
to  hire  and  discharge  servants.  In  those 
cases  the  doctrine  of  respondeat  superior 
does  not  apply  to  the  owner,  but  in  amuse- 
ment places  where  space  is  granted  for  con- 
ducting attractions  for  the  amusement  of 
the  public,  and  for  which  an  admission  fee 
is  charged  by  the  concessioner  and  divided 
with  the  owner,  there  is  unanimity  of  au- 
thority that  the  owner  assumes  an  obligation 
that  the  devices  and  attractions  operated  by 
the  concessioners  are  reasonably  safe  for  the 
purposes  for  which  the  public  is  Invited  to 
use  them.  While  there  are  some  dedslona 
to  the  contrary,  the  greater  weight  of  an- 
thortty  Is  that  the'owner  will  not  be  relieved 
from  responsibility  because  the  exUbltion 
is  provided  and  conducted  by  the  concession- 
er, provided  it  is  of  a  character  that  would 
probably  cause  injury  unless  due  precau- 
tions are  taken  to  guard  against  It;  and 
this  duty  applies  not  to  construction  alone, 
but  to  management  and  operation  where  the 
device  Is  of  a  character  likely  to  produce 
injury  unless  due  care  Is  observed  in  Ita 
operation.  Thornton  v.  Maine  State  Agri- 
cultural Society,  97  Me.  108,  f53  Atl.  979,  94 
Am.  St  Rep.  488;  EoUls  v.  Kansas  Oity  Re- 
tail Merchantr  Ass'n,  205  Mo.  508,  103  S. 
'  W.  32,  14  L.  R.  A.  (N.  S.)  284 ;  Richmond 
&  Manchester  Railway  Co.  v.  Moore,  94  Va. 
493,  27  S.  B.  70,  37  L.  R.  A.  258;  Thomp- 
son V.  Lowell,  Lawrence  &  Haverhill  Street 
Railroad  Co.,  170  Mass.  577,  49  N.  E.  913, 
40  L.  R.  A.  345,  64  Am.  St  Rep.  323; 
Sebeck  v.  Plattdeutsche  Volkfest  Vereln,  64 
N;  J.  Law,  624,  46  Atl.  631,  50  L.  R.  A.  199, 
81  Am.  St  Rep.  512;  Higgins  t.  Franklin 
County  Agricultural  Society,  100  Me.  665, 
62  Atl.  708,  3  L.  R.  A.  (N.  8.)  1132;  Texas 
State  Fair  v.  Brittain,  118  Fed.  713,  56  C.  a 
A.  499. 

[2]  But,  Independently  of  whether  appel- 
lant conid  be  held  liable  for  the  negligent 
conduct  and  management  of  the  Katzenjam- 
mer  Castle,  we  are  satisfied  that  the  evi- 
dence is  such  as  to  warrant  submitting  to 
the  Jury  whether  appellant  performed  its 
duty  to  use  due  and  reasonable  care  to  see 
that  the  attractions  used  by  Its  concession- 
ers were  reasonably  safe  for  the  purposes 
for  wiilch  the  public  were  Invited  to  use 


them.  To  see  the  attractions  of  Eatzenjam- 
mer  Castle  visitors  were  required  to  ascend 
a  stairway,  go  through  dark,  narrow  pas- 
sages, and  over  moving,  springing,  and  sus- 
pended floors.  In  the  dark  rooms  and  pas- 
sages were  images  of  goblins,  heads  of  fero- 
cious beasts  with  lighted  eyes,  an'd  other 
hideous  and  fantastic  figures.  These  and 
noises  made  were  calculated  to  produce  an 
eftect  upon  the  nerves  of  visitors.  The  exit 
provided  for  visitors  who  had  passed  through 
the  building  was  by  means  of  a  chute  or 
slide  of  galvanized  Iron,  semlcyllndrical  in 
shape,  and  wide  enough  for  one  to  sit  in  and 
slide  down.  The  upper  end  of  the  chute 
was  about  18  feet  from  the  ground.  It  de- 
scended at  an  angle  of  35  or  40  degrees  to 
within  1%  to  2%  feet  of  the  ground.  The 
lower,  end  of  it  Inclined  upward,  for  the 
puriKJse  of  checking  the  speed  of  the  per- 
son sliding  down  it  An  attendant  was  on- 
ployed  to  stand  at  the  lower  end  of  the 
chute  and  assist  persons  sliding  dovm  It  and 
a  rubber  mat  al>out  three  feet  square  was 
placed  on  the  ground  at  the  end  of  the  cbnte, 
but  appellee  and  her  escort  testified  there 
was  no  person  at  the  l>ottom  of  the  chute 
when  she  was  Injured,  and  appellee  testified 
she  saw  no  rubber  mat  Appellee  and  her 
escort  testified  appellee  objected  to  going 
down  the  chute,  but  an  attendant  told  her 
there  was  no  other  way  for  them  to  get  out. 
Appellee  asked  to  be  permitted  to  go  t>ad£ 
the  way  she  came,  but  an  attendant  told 
her  she  could  not  do  so.  Appellee  testified 
the  attendant  took  hold  of  her,  put  her  In 
the  chute,  and  pushed  her  down.  When  she 
struck  the  bottom,  her  leg  was  broken. 

If,  as  contended  by  the  appellant  the  con- 
struction and  maintenance  of  such  a  de- 
vice as  the  only  exit  from  the  building  can- 
not be  said  to  be  negligence  per  se,  neither 
can  it  be  said,  as  a  matter  of  law,  that  It 
was  not  negligence.  The  declaration  charges 
appellant  with  negligence  In  permitting  the 
means  of  exit  from  the  building  to  be  and 
remain  in  a  dangerous  condition.  While,  so 
far  as  the  proof  shows,  the  chute  was  not 
out  of  repair  and  was  in  the  same  condi- 
tion as  when  first  constructed,  whether  the 
construction  and  maintenance  of  that  kind 
of  an  exit  was  negligence  was  a  question 
of  fact  proper,  under  the  declaration,  to  be 
submitted  to  a  Jury  for  determination. 
Whether  the  appellee  was  guilty  of  contribu- 
tory negligence  was  also  a  question  of  fact 
properly  submitted  to  the  Jury.  The  Judg- 
ment of  the  Appellate  Court  upon  this  ques- 
tion of  fact  is  conclusive  upon  this  court 

The  court  gave  19  instructions  at  the  re- 
quest of  appellant,  and  we  do  not  think  It 
was  prejudiced  by  the  refusal  by  the  court 
of  any  of  the  instructions  asked  by  It 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


Digitized  by 


Google 


Ill) 


PEOPUE  V.  TIBRNET 


Ul 


(SO  III.  OS) 

PEOPLE  V.  TIEKNET. 
(Supreme  Court   of  Illinois.     June  20,   1911.) 

1.  CJbiminal  Law  (S  264*)— Abbaionment— 
"ikflkadbd." 

The  lecord  of  an  order,  entitled  "The 
People  •  *  *  TS.  T.  flCmpleaded),"  and  show- 
In?  that  "said  defendant  was  arraigned,  shows 
that  T.  was  arraigned;  the  word  "impleaded" 
not  being  synonymous  with  "et  al.,"  but  when 
used  in  formal  pleadings  and  in  court  records 
is  properly  nsed,  following  the  name  of  a  de- 
fendant when  there  is  more  than  one  defend' 
ant  and  only  one  defendant  appears,  to  desig- 
nate that  there  are  defendants  other  than  the 
defendant,  who  is  then  present  in  court. 

lESli.  Note. — ^For  other  cases,  see  Criminal  Law, 
Dec  Dig.  i  264.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  4,  p.  3424.] 

2.  Cbiminal  Law  (|  1144*)— AppJ!Ai>-ItecOBD 
— VKBDICT— FiNDlNS  OF  Pbiob  CSonviotion 
OF  Anotheb  Offensk. 

The  verdict  on  a  prosecution  for  robbeiy 
of  B.  when  considered  with  the  record  as  a 
whole,  as  is  proper,  shows  defendant's  prior 
conviction  for  robbery  of  F.  on  a  certain  date, 
as  averred  in  the  indictment,  under  the  habitu- 
al criminals  act  (Hurd's  Rev.  St.  1900,  c.  88, 
»  473-479),  it  finding  that  he  had  been  "con- 
victed of  robbery  and  had  served  a  term  in 
the  penitentiary  of  this  state  for  such  offense," 
and  it  being  necessary  to  presume,  in  the  ab- 
sence of  the  evidence,  that  the  court  confined 
the  evidence  to  the  issues  involved,  and  that  the 
finding  of  conviction  referred  to  the  previous 
robbeiy  averred. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  S  1144.*] 

X^Tor  to  Criminal  Court,  Oook  Ooviitr; 
George  Kersten,  Judge. 

John  Tiemey  was  convicted  of  robbery, 
and  brings  error.    Affirmed. 

Charles  E.  Erbsteln,  for  plalntltF  In  error. 
W.  H.  Stead,  Atty.  Gen.,  John  E.  W.  Way- 
man,  State's  Atty.,  and  Fred  H.  Hand 
(George  Guenther,  of  counsel),  for  the  Peo- 
ple. 


HAND,  J.  The  grand  Jnry  of  Cook  coun- 
ty, at  the  February  term,  1909,  returned  into 
the  criminal  court  of  said  county  an  indict- 
ment containing  four  counts,  charging  John 
Tiemey,  Joseph  Brockl,  and  John  Budlnek 
with  the  crime  of  robbery.  A  plea  of  not 
guilty  was  entered  and  a  conviction  upon  a 
trial  before  a  jnry  was  had,  and  the  defend- 
ants were  sentenced  to  the  penitentiary  for 
an  Indeterminate  period.  John  Tiemey  has 
alone  sued  out  a  writ  of  error. 

No  bill  of  exceptions  has  been  Incorporat- 
ed Into  the  record,  and  but  two  reasons  are 
urged  In  this  court  as  grounds  of  reversal: 
(1)  That  It  does  not  appear  from  the  record 
that  the  plaintiff  In  error  was  arraigned; 
and  (2)  that  the  verdict  returned  by  the  Jury 
is  not  sufSdent  to  support  the  Judgment. 

The  first  count  of  the  Indictment  charged 
that  the  plaintiff  in  error  and  Joseph  Brockl 
and  John  RudinelE  on  the  19th  day  of  Janu- 
ary, 1909,  in  the  county  of  Cook,  committed 


the  crime  of  robbery  by  feloniously  and  vio- 
lently taking  from  the  person  of  one  EUza- 
beth  Borzek  certain-  moneys  of  the  value  of 
$48.  The  second  count  charged  tbat  the 
plaintiff  in  error  was  indicted  on  the  Ist  day 
of  November,  1897,  for  the  crime  of  robbery 
in  Cook  county  by  before  that  date  feloni- 
ously and  violently  taking  from  the  person  of 
one  August  Freund  a^  certain  watch  and  oth- 
er personal  property;  that  at  the  time  of  the 
robbery  plaintiff  in  error  was  armed  with  a 
revolver  with  intent  to  take  the  life  of  August 
Freund  If  resisted;  and  that  certain  con- 
federates, who  were  armed,  were  present  to 
aid  and  abet  In  the  robbery,  and  that  the 
plaintiff  in  error  was  convicted  of  such  of- 
fense and  was  sentenced  to  the  penitentiary, 
upon  such  conviction,  for  an  Indeterminate 
period.  The  count  also  charged  the  same 
robbery  of  Elizabeth  Borzek  charged  in  the 
first  count  of  the  indictment,  and  that  at  the 
time  of  such  robbery  the  plaintiff  in  error 
and  Joseph  Brockl  and  John  Rudinek  were 
armed  with  revolvers,  with  the  Intent,  if 
Elizabeth  Borzek  resisted,  to  malm  or  kill 
her.  The  third  and  fourth  counts  of  the  in- 
dictment charge  former  convictions  against 
Joseph  Brockl  and  John  Rudinek  and  the 
robbery  of  Elizabeth  Borzek,  but  as  Joseph 
Brockl  and  John  Rudinek  are  not  before  this 
court  further  reference  need  not  be  made  to 
the  third  and  fourth  counts  of  the  Indict- 
ment 

On  the  9th  day  of  February,  1909,  the  fol- 
lowing order  was  entered  of  record  in  said 
cause:  "The  People  of  the  State  of  Illinois 
vs.  John  Tiemey,  (Impleaded) — Indictment 
for  robbery,  etc.— fl0343.— This  day  come  the 
said  people,  by  John  B.  W.  Wayman,  state's 
attorney,  and  the  said  defendant,  as  well  In 
his  own  proper  person  as  by  his  counsel,  al- 
so comes;  and  he  having  been  furnished 
with  a  copy  of  the  Indictment  In  this  cause 
and  lists  of  the  names  of  the  witnesses  and 
Jurors,  and  he  being  now  here  duly  arraign- 
ed and  forthwith  demanded  of  and  concern- 
ing the  crime  alleged  against  him  in  said  in- 
dictment bow  he  will  acquit  himself  thereof, 
for  a  plea  in  that  behalf  he  says  that  he  Is 
not  guilty  In  manner  and  form  as  charged 
therein;  and  of  this  he  puts  himself  upon 
the  country  and  the  said  people  do  the  like." 
Afterwards,  on  the  6th  day  of  March,  1909, 
the  following  order  was  entered  of  record  In  ' 
the  cause:  "The  People  of  the  State  of  Illi- 
nois vs.  John  Tiemey,  Joseph  Brockl,  John 
Rudinek. — Indictment  for  robbery,  etc. — 90,- 
343. — This  day  come  the  said  people,  by  John 
Bk  W.  Wayman,  state's  attorney,  and  the 
said  defendants,  as  well  In  their  own  prop- 
er persons  as  by  their  counsel,  also  come; 
and  also  come  the  Jurors  of  the  Jury  aforesaid 
with  a  sealed  verdict,  and  for  their  verdict 
say:  'We,  the  Jury,  find  the  defendant  John 
Tiemey  guilty  of  robbery  in  manner  and  form 
as  charged  In  the  Indictment;   and  we  fur- 
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ther  find,  firom  the  erldence,  that  at  the  time 
of  committing  said  robbery  be  was  armed 
with  a  certain  dangerous  weapon,  to  wit,  a 
certain  revolver,  with  the  unlawful  and  fe- 
lonious Intent  then  and  there,  If  resisted, 
then  and  there  to  Ull  and  maim  the  person 
so  robbed;  and  we  further  find,  from  the 
evidence,  that  the  defendant  John  TIemey, 
at  the  time  of  committing  the  ofFense,  had 
theretofore  been  convicted  of  robbery  and 
had  served  a  term  in  the  penitentiary  of  this 
state  for  said  offense.'"  After  his  convic- 
tion the  plaintiff  In  error  entered  his  sep- 
arate motions  for  a  new  trial  and  In  arrest 
of  Judgment,  both  of  which  motions  were 
overruled,  and  the  plaintiff  in  error  was  sen- 
tenced to  the  penitentiary  for  an  Indetermi- 
nate period. 

[1]  It  is  first  contended  that  the  record 
does  not  show  lupon  its  face  that  the  plain- 
tiff In  error  was  arraigned,  as  it  Is  said  the 
order  entered  on  the  9th  day  of  February 
does  not  show  the  plaintiff  In  error  was 
present  In  court  on  that  day;  the  contention 
'being  that  the  word  "Impleaded,"  appearing 
in  the  title  of  the  case  preceding  the  order 
of  February  9th,  Is  equivalent  to  the  expres- 
sion "et  al.,"  and  that  as  the  record,  as 
made  up,  shows  that  only  one  defendant  ap- 
peared and  was  arraigned  on  that  day,  it 
cannot  be  certainly  determined  which  one  of 
defendants  was  arraigned  on  that  day.  The 
word  "Impleaded"  is  not  synonymous  with 
the  expression  "et  al.,"  but  when  used  in 
formal  pleadings  and  in  court  records  the 
word  "impleaded"  is  properly  used  follow- 
ing the  name  of  a  defendant,  when  there  is 
more  than  one  defendant  and  only  one  de- 
fendant appears,  to  designate  that  there  are 
defendants  other  than  the  defendant  who  la 
then  present  in  court  In  Abbott's  Law  Dic- 
tionary the  use  of  the  word  "Impleaded"  Is 
thus  explained:  "Impleaded:  To  sue  or 
prosecute  In  course  of  law.  In  actions  where 
there  are  more  defendants  than  one  and  one 
answers,  his  name  Is  sometimes  stated  thus 
In  the  title  of  his  answer  or  plea:  'Richard 
Roe,  Impleaded  with  John  Doe,'  signifying 
that  the  two  are  sued  together  but  one  only 
Interposed  the  plea."  And  In  Anderson's 
Dictionary  of  Law  the  use  of  the  word  "im- 
plead" is  thus  explained:  "Implead:  To  sue 
In  due  course  of  law,  as,  A.  Impleaded  with 
B."  And  it  is  then  stated  by  the  author, 
where  a  party  Is  designated  as  Impleaded 
with  another,  "each  defendant  may  then  in- 
terpose his  own  answer." 

From  these  expressions  of  the  law  lexi- 
cographers. It  is  clear  the  record  writer  in 
this  case  used  the  term  "impleaded,"  follow- 
ing the  name  of  the  plaintiff  in  error  In  the 
title  of  the  case  preceding  the  order  of  Feb- 
ruary 9th  advisedly,  and  it  was  there  stated 
in  correct,  but  abbreviated  legal,  phrase- 
ology that  the  defendant  John  Tlerney,  who 
was  impleaded  with  other  defendants,  per- 
sonally appeared  and  was  severally  arraign- 
ed.   The  contention,  therefore,  that  the  rec- 


ord does. not  show  tipon  Its  face  that  the 
plaintiff  In  error  was  arraigned  before  he 
was  put  upon  bis  trial  cannot  be  sustained, 
as  the  record,  when  properly  read,  shows 
that  the  plaintiff  In  error  appeared  In  open 
court  and  was  formally  arraigned  and  there- 
upon entered  his  plea  of  not  guilty. 

[2]  It  Is  further  contended  that  the  verdict 
is  InsuHlcient  to  support  the  Judgment  of 
conviction,  as  It  is  said  It  does  not  show  that 
the  plaintiff  in  error  had  been  previously- 
convicted  of  the  robbery  averred  in  the  first 
paragraph  of  the  second  count  of  the  indict- 
ment, and  from  aught  that  appears  in  the 
verdict  the  Jury  may  have  found  that  the 
plaintiff  in  error  had  been  convicted  of  some 
robbery  other  than  that  of  August  Freund, 
alleged  to  have  been  committed  on  the  let 
day  of  November,  1897.  We  cannot  accede 
to  that  view.  The  record,  we  think,  when 
considered  as  a  whole,  clearly  shows  that 
the  Jury  found  the  plaintiff  in  error  to  be 
guilty  of  having  robbed  Elizabeth  Borzek  in 
manner  and  form  as  charged  in  the  indict- 
ment—that is,  that  he  committed  robbery  in 
the  aggravated  form — and  that  previous  to 
the  commission  of  that  offense  by  him  he 
had  been  convicted  of  robbing  August 
Freund,  as  charged  against  him  in  the  first 
paragraph  of  the  second  count  of  the  indict- 
ment—that la,  In  the  aggravated  form.  A 
verdict  is  not  to  be  construed  with  the  same 
strictness  as  an  indictment,  but  it  is  to  be 
liberally  construed,  and  all  reasonable  in- 
tendments  will  be  Indulged  in  its  support, 
and  it  win  not  be  held  Insufficient  unless, 
from  necessity,  there  Is  doubt  as  to  its  mean- 
ing. People  V.  Lee,  237  111.  272,  86  N.  B. 
573.  The  rule  Is  that  in  determining  the 
saffictency  of  a  verdict,  and  a  Judgment  of 
conviction  based  thereon,  the  entire  record 
will  be  searched  and  all  parts  of  the  record 
Interpreted  together,  and  a  deficiency  at  one 
place  may  be  cured  by  what  appears  at  an- 
other. People  V.  Murphy,  188  111.  144,  58  N. 
E.  984.  Under  the  habitual  criminals  act 
(Hurd's  Rev.  St  1909,  c.  88,  fl  47S-479),  it 
was  only  necessary  to  set  out  In  the  Indict- 
ment the  former  conviction  of  the  plaintiff 
In  error  In  apt  words,  which  it  Is  conceded 
was  done  In  this  case,  and,  as  the  evidence 
heard  upon  the  trial  is  not  incorporated  Into 
the  record,  this  court  clearly  Is  bound  to  pre- 
sume, in  consideration  of  the  verdict  of  the 
Jury  finding  the  plaintiff  in  error  guilty,  and 
the  Judgment  of  conviction  based  thereon, 
that  the  trial  court  confined  the  evidence  to 
the  Issues  Involved  upon  the  trial,  and  that 
the  finding  of  the  Jury  that  the  plaintiff  in 
error  had  been  "convicted  of  robbery  and 
had  served  a  term  in  the  penitentiary  of 
this  state  for  such  offense,"  referred  to  the 
previous  robbery  charged  In  the  first  para- 
graph of  the  second  count  of  the  Indictment, 
and  not  to  some  other  robbery  which  was 
entirely  foreign  to  the  issues  Involved  In  the 
trial  of  the  case  then  on  hearing  before  the 
court  and  Jury. 
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Binding  no  nyeralble  error  In  this  record, 
the  lodgment  of  the  criminal  court  of  Coolc 
conot7  ^rill  be  afDnoed. 

Judgment  afflrmefl. 


(2S0  III.  «tO.) 

FLYNN  T.  CHICAGO  CITY  RT.  CO. 
(Supreme  Court  of  Illinois.     Jone  20,   1911.) 

1.  MONICrPAL  COBPOBATIONS  ({  122*)— Okdi- 
BAIICS— PiaADINO — ^flECMSlTY. 

Where  a  city  ordinance  was  relied  on  as  a 
defense  merely  to  an  action  for  injuries,  it  was 
admissible  under  the  »neral  issue,  and  was  not 
leqaired  to  be  specially  pleaded. 

[E3d.  Note.— For  other  cases,  see  Municipal 
OorporaUons,  Cent  Dig.  I!  281-289;  Dec.  Dig. 
•  122.1 

S.  NEaUQENCS  (I  81*)— OONTHIBUTOBT  NXOUt- 
OERCE  —  ComiON  BKTKBPBiaB  —  VlOLATIOH 
OF  CiTT  OBDINANCE. 

Plaintiff,  C,  and  another,  were  riding  at 
Bight  in  a  single-seated  buggy  without  lights, 
diawn  by  a  blind  horse  owned  and  driven  by  C. 
on  the  south  side  of  a  city  street  on  which  de- 
fendant operated  an  electric  railway.  C.  was 
endeavoring  to  sell  .the  horse  to  plaintiff,  and 
they  were  driring  at  the  time  to  try  him.  All 
were  more  or  less  Intoxicated,  and  both  plain- 
tiff and  C.  had  taken  turns  in  drlTing,  though 
C.  was  driving  when  the  buggy  was  struck  by 
a  street  car,  and  plaintiff  was  thrown  out  and 
injured.  HeU,  that  though  C.'s  negligence,  if 
any,  was  not  imputable  to  plaintiff,  plaintiff 
was  chargeable  with  his  own  negligence,  being 
engaged  with  0.  in  a  common  entrrprise,  to 
wit,  the  driving  of  a  horse  and  vehicle  along 
the  streets  at  night  without  lights  in  violation 
of  a  city  ordinance,  and  hence  such  ordinance 
was  admissible  against  plaintiff  to  show  that 
Iw  was  negligent  per  se. 

[ISd.  Note.— For  other  cases,  see  Netfigence, 
Cent.  Dig.  i  111 ;    Dec.  Dig.  {  81.*] 

8.  NEOUOEWCTt  (S  141*)— COWTBIBOTOBT  N»0- 
UOENCB— InSTBDCnONB. 

In  an  action  for  injuries  alleged  to  have 
been  caused  by  defendant's  negligence,  it  was 
error  to  refuse  to  charge  that  if  plaintiff  by 
nsing  his  faculties  with  ordinaiy  and  reasonable 
care  in  looking  out  for  danger  could  have  avoid- 
ed injury  on  the  occasion  in  question,  and  he 
negligently  failed  to  do  so  and  thereby  con- 
tributed to  the  injury,  if  he  was  Injured,  then 
be  could  not  recover. 

[Ed.  Note. — For  other  cnses.  see  Negligence, 
Cent.  Dig.  H  382-399;  Dec.  Dig.  f  141.*] 

Error  to  Appellat  >  Court,  First  District,  on 
Appeal  from  Stiperlor  Courts  Cook  County; 
UarcuB  Kavanagh,  Judge. 

Action  by  John  Flynn  against  the  Chicago 
City  Railway  Company.  A  Jud^onent  for 
Idaintiff  wag  afllrmed  by  the  Appellate  Court 
(158  111.  App.  406),  and  defendant  brings  er- 
ror.   Reversed  and  remanded. 

George  W.  Miller  (Leonard  A.  Busby,  of 
eonnsel),  for  plaintiff  In  error.  McGoorty  & 
Pollock,  for  defendant  in  error. 

HAND,  J.  This  waa  an  action  on  the  case 
eommenced  In  the  superior  court  of  Cook 
county  by  the  defendant  in  error  against  the 
plaintiff  in  error  to  recover  damages  for  a 
personal  injury  alleged  to  have  been  sustain- 
ed by  the  defendant  In  error  In  consequence 


of  a  collision  between  a  buggy  Jn  which  he 
was  riding  and  an  electric  car  operated  by 
the  plaintiff  In  error  on  one  of  the  public 
streets  of  the  city  of  Chicago.  The  case  was 
tried  upon  a  declaration  containing  two 
cotmta  The  negligence  charged  in  the  first 
count  was  that  the  defendant,  by  its  servants, 
so  carelessly  and  negligently  drove  and  man- 
aged said  car  that  by  and  through  the  negli- 
gence and  improper  conduct  of  the  defendant 
and  its  servants  said  car  ran  and  struck  with 
great  force  and  violence  upon  and  against 
said  buggy;  and  the  second  count  charged 
that  the  defendant,  by  its  servants,  carelessly 
and  negligently  drove  the  said  car  upon  one 
of  the  public  streets  of  the  city  wlthont  ring- 
ing a  bell  or  giving  warning  of  any  kind. 
The  general  Issue  was  filed,  and  a  trial  re- 
sulted in  a  verdict  and  judgment  in  favor  of 
the  defendant  In  error  in  the  sum  of  $5,000, 
which  judgment  was  affirmed  by  the  Appel- 
late Court  for  the  First  District,  and  the 
cause  has  been  removed  into  this  court  for 
further  review  by  writ  of  certiorari. 

Three  reasons  are  urged  as  grounds  for 
rerersal  in  this  court:  (1)  The  contributory 
negligence  of  the  defendant  In  error ;  (2)  the 
rejection  of  proper  evidence;  and  (3)  the  re- 
fusal to  give  to  the.  jury  plaintiff  in  error's 
fourth  offered  Instruction. 

The  defendant  in  error  and  one  White 
were  riding  in  a  single-seated  buggy  drawn 
by  one  horse  owned  and  driven  by  one  Cox 
upon  Sixty-Ninth  street,  an  east  and  west 
street  in  the  city  of  Cblcago,  at  about  7  o'clock 
In  the  evening  of  February  11,  1906,  on  which 
street  the  plaintiff  in  error  operated  a  double- 
track  electric  street  railway;  the  south  track 
being  the  east-bound  and  the  north  the  west- 
bound track.  When  near  Prairie  avenue,  an 
electric  car  ran  against  the  buggy,  and  the 
same  was  capsized  and  the  occupants  were 
thrown  to  the  ground,  and  the  defendnnt  in 
error  was  severely  and  permanently  Injured. 
Thus  far  there  is  no  conflict  In  the  evidence. 
There  is,  however,  an  irreconcilable  conflict 
in  the  evidence  as  to  the  manner  in  which  the 
collision  occurred.  The  evidence  of  the  de- 
fendant in  error  tended  to  show  that  Cox 
was  driving  said  horse  and  buggy,  at  a  mod- 
erate speed,  east  upon  the  south  track,  and 
that  a  car  overtook  him  from  the  west  and 
ran  against  the  rear  of  the  buggy  with  such 
force  that  the  buggy,  with  Its  occupants,  was 
thrown  over  the  horse,  and  when  the  car  was 
stopped,  the  horse,  by  the  force  of  the  im- 
pact, was  facing  the  car;  while  the  evidence 
of  the  plaintiff  in  error  tended  to  show  that 
the  horse  and  baggy  were  being  driven  west 
upon  the  south  side  of  the  track,  but  In  such 
close  proximity  to  the  south  rail  that  the  car, 
as  it  passed,  struck  the  buggy  and  the  buggy 
was  capsized.  It  was  undisputed  that,  when 
the  car  was  stopped,  the  horse  and  buggy 
were  near  the  sonthwest  comer  ot  the  car 
and  the  horae  was  facing  west;    that  the 
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rear  of  the  buggy  or  the  front  of  the  car  was 
not  Injured,  but  there  were  marks  upon  the 
buggy  and  upon  the  car  which  Indicated  that 
the  right  front  wheel  of  the  buggy  bad  come 
In  contact  with  the  southeast  comer  of  the 
car.  The  Jury  accepted  the  view  of  the  wit- 
nesses for  ithe  defendant  In  error.  In  the 
condition  in  which  the  evidence  appears  In 
this  record  It  was  necessary  that  the  rulings 
of  the  court  upon  the  admission  of  evidence 
and  upon  the  instructions  to  the  Jury  should 
have  been  substantially  correct  In  order  to 
insure  to  the  parties  a  fair  trial.  It  also  ap- 
pears from  the  evidence  that  the  occupants  of 
the  buggy  had  been  drinking  during  the  even- 
ing and  were  somewhat  Intoxicated  at  the 
time  of  the  accident;  that  the  horse  which 
Cox  was  driving  was  blind;  that  the  night 
was  dark ;  that  the  street  car  was  well  light 
ed;  that  no  light  was  displayed  upon  the 
buggy;  tliat  Cox  was  out  with  the  defend- 
ant in  error  and  White  for  the  purpose  of 
exhibiting  his  horse  to  the  defendant  in  error 
with  a  view  to  sell  him  the  horse;  that  they 
had  driven  some  distance,  a  part  of  the  time 
the  driving  being  done  by  Cox  and  a  part  of 
the  time  by  defendant  in  error. 

[1]  At  the  time  of  the  accident  there  was  in 
force  in  the  city  of  Chicago  an  ordinance 
which  made  it  unlawful  for  tlie  owner  or 
driver  of  a  wheeled  vehicle  similar  to  that 
in  which  the  defendant  in  error  was  riding 
at  the  time  of  the  accident  to  use  the  same  in 
the  nighttime  upon  the  streets  of  the  city 
without  having  displayed  thereon  a  light  At 
the  time  of  the  accident  this  ordinance  waa 
being  violated,  and  the  plalntlfC  in  error,  aft- 
er proving  that  there  was  no  light  displayed 
upon  the  buggy  In  which  Cox  and  his  com- 
panions were  riding,  offered  In  evidence  said 
ordinance,  which  was  excluded  by  the  court, 
and  it  is  now  urged  that  the  action  of  the 
court  in  excluding  such  ordhiance  consti- 
tutes reversible  error.  The  ruling  of  the 
court  upon  the  admissibility  of  such  ordi- 
nance is  Justified  by  the  defendant  In  error 
on  the  grounds,  first,  that  the  ordinance  was 
not  specially  pleaded;  and,  second,  that,  con- 
ceding the  ordinance  was  being  violates  by 
Cox  at  the  time  of  the  collision  and  that  its 
violation  was  negligence  per  se  as  to  Cox, 
the  negligence  of  Cox  cannot  be  imputed  to 
the  defendant  in  error,  and  it  is  urged  that 
the  ordinance,  as  to  the  defendant  in  error, 
was  properly  excluded. 

It  Is  undoubtedly  true  that  where  a  cause 
of  action  is  predicated  upon  a  statute  or  ordi- 
nance the  statute  or  ordinance  must  be  plead- 
ed, but  where,  as  here,  the  action  is  not  pred- 
icated upon  the  ordinance  but  the  ordinance 
is  invoked  as  a  defense,  we  think  such  ordi- 
nance may  be  properly  admitted  in  evidence 
under  the  general  issue.  The  admissibility 
of  an  ordinance  under  the  general  issue  does 
not  differ,  in  principle,  from  the  admissibility 
of  a  foreign  statute  as  a  matter  of  defense, 
and  the  case  of  Christiansen  t.  Oraver  Tank 


Works,  223  lU.  142,  79  N.  E.  97,  -i^e  think,  is 
in  pohit  On  page  151  of  223  111.,  on  page  101 
of  79  N.  E.,  It  was  said:  "The  general  rule 
Is  that  a  foreign  law  must  be  pleaded.  That 
rule  has  Its  exceptions,  and  it  does  not  ap- 
ply in  a  case  like  this.  The  plea  of  not  guilty 
was  filed,  and  imder  that  plea  the  appellee 
was  properly  permitted  to  Introduce  in  proof, 
as  a  part  of  its  defense,  the  law  of  the  state 
of  Indiana,  so  far  as  it  was  material,  to  show 
there  was  no  liability  resting  upon  appellee 
to  respond  in  damages  to  appellant  for  the 
injury  which  he  had  sustained.  In  City  of 
Chicago  V.  Babcock,  143  HI.  358,  on  page  364, 
32  N.  E.  271,  on  page  273,  it  was  said:  'In 
such  an  action  [an  action  on  the  case]  the 
defendant  is  permitted,  under  the  general  is- 
sue, to  give  In  evidence  a  release,  a  former 
recovery,  a  satisfaction,  or  any  other  matter 
ex  post  facto  which  shows  that  the  cause  of 
action  has  been  discharged  or  that  in  equity 
and  conscience  the  plaintiff  ought  not  to  re- 
cover,' In  Thompson-Houston  Electric  Co. 
V.  Palmer,  62  Minn.  174,'  53  N.  W.  1137,  38 
Am.  St.  Rep.  536,  It  was  held  that  the  laws 
of  another  state,  as  to  pleading  and  proof, 
stand  upon  the  same  footing  as  any  other 
facts,  and  are  not  required  to  tie  pleaded 
when  they  are  mere  matters  of  evidence." 
We  are  of  the  opinion  the  ordinance  was 
properly  admissible  tn  evidence  under  the 
general  issue. 

[2]  As  to  the  second  proposition,  while  It 
Is  true  the  negligence  of  Cox  could  not  prop- 
erly be  Imputed  to  the  defendant  in  error, 
still  the  defendant  in  error  was  responsible 
for  bis  own  negligence,  and,  If  hia  own  neg- 
ligence contributed  to  his  injury,  he  could 
not  recover.  It  was  therefore  legitimate  to 
make  proof  of  any  fact  which  would  tend  to 
establish  tbe  negligence  of  the  defendant  in 
error.  The  evidence  showed  that  the  defend- 
ant in  error  and  Cox,  who  owned  the  horse 
and  buggy,  were  engaged  in  a  common  enter- 
prise, viz.,  that  of  testing  the  qualities  of 
the  horse;  that  Cox  had  driven  the  horse 
for  a  time  and  then  the  defendant  in  error 
had  taken  the  lines;  that  the  night  was 
dark;  that  the  road  south  of  the  tracks  was 
rough ;  that  the  horse  was  blind ;  that  there 
were  three  men  in  e  single-seated  buggy; 
and  that  the  occupants  of  the  buggy  were 
all  more  or  less  intoxicated.  In  view  of 
these  focts,  we  are  of  the  opinion  that  it 
was  proper  to  make  proof  that  the  vehicle 
in  which  the  parties,  at  the  time  of  the  ac- 
cident, were  riding,  was  being  driven  upon  the 
street  in  violation  of  law,  which  proof  would 
have  raised  the  presumption  that  aU  the  occu- 
pants of  the  buggy  were,  as  a  matter  of  law, 
guilty  of  negligence,  which  negligence.  If  It  was 
the  proximate  cause  of  the  injury,  would  de- 
feat a  recovery.  This  view,  we  think,  is  sus- 
tained substantially  by  all  the  authorities. 
Mr.  Beach,  in  his  work  on  Contributory  Neg- 
ligence (3d  Ed.)  {  115,  thus  states  the  law: 
"It  is  everywhere  held,  on  familiar  grounds, 
that,  if  the  negligence  of  the  occupant  con- 
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tributes  with  that  of  Ybe  driver  and  a  third 
person,  there  can  be  no  recovery  against  the 
latter.  Thus,  If  A.,  being  driven  la  the  car- 
riage of  B.,  who  lis  not  a  common  carrier, 
willingly  Joins  B.  In  driving  over  a  place  ob- 
vlonsly  dangerous  and  is  Injured  In  conse- 
quence, A.  has  no  right  of  action  against  the 
municipality.  And  where  a  passoiger  has 
reason  to  apprehend  danger  he  Is  not  at  lib- 
erty to  leave  the  exercise  of  due  care  to  the 
driver  alone.  For  example,  where  husband 
and  wife  were  sitting  upon  the  same  seat  in 
a  vehicle  drlv^i  by  the  husband  and  both 
were  killed  by  a  collision  at  a  crossing,  in 
an  action  brought  by  the  administratrix  of 
the  wife  against  the  railroad  company,  it 
was  hdd  that  she  had  no  right,  because  her 
husband  was  driving,  to  omit  some  reason- 
able and  provident  effort  to  see  for  herself 
that  the  crossing  was  safe,  and  that  she  was 
bound  to  looli  and  listen.  So  it  has  been  held 
that  a  failure  to  look  and  listen,  on  the  part 
of  one  riding  with  his  back  to  the  driver, 
while  approaching  a  well-known  railroad 
crossing  at  a  fast  trot,  or  to  warn  the  driver, 
or  to  take  any  precautions  whatever,  was 
contributory  negligence  barring  recovery.  In 
cases  of  this  kind  it  is  no  less  the  duty  of 
the  passenger,  where  he  has  the  opportunity 
to  do  so,  than  of  the  driver,  to  learn  of  the 
danger  and  avoid  it  if  possible." 

The  author  of  Elliott  on  Railroads  (volume 
S  [2d  Ed.]  I  1174)  among  other  things  says: 
"The  general  rule  is  that  the  negligence  of 
the  driver  of  a  vehicle  with  whom  the  in- 
jured person  is  riding  will  not  be  imputed 
to  such  injured  person.  But,  where  persons 
riding  in  a  vehicle  all  take  part  in  managing 
it  and  the  team  drawing  It,  there  is  reason 
for  holding  that  all  are  bound  to  exercise 
ordinary  care  to  avoid  collisions  with  raU- 
Toad  trains.  Where  the  driver  is  the  agent 
or  servant  of  the  injured  person.  It  is  held 
that  the  negligence  of  the  former  Is  attrib- 
utable to  the  latter.'  It  is  obvious  that,  where 
the  negligence  of  the  person  who  receives  the 
injury  contributes  to  the  injury,  he  cannot 
escape  the  consequences  of  his  own  careless- 
ness. Thus,  where  one  person  riding  with 
another  saw  the  headlight  of  an  approaching 
locomotive,  it  was  held  that  he  was  guilty  of 
contributory  negligence  in  failing  to  warn 
the  driver  of  the  vehicle  in  which  he  was 
riding.  If  the  person  riding  in  the  vehicle 
knows  that  the  driver  is  negligent  and  he 
takes  no  precautions  to  guard  against  injury, 
he  cannot  recover,  for  in  such  case  the  neg- 
ligence is  his  own,  and  not  simply  that  of  the 
driver.  The  plaintiff  cannot  rightfully  omit 
to  use  care  In  blind  dependence  upon  anoth- 
er, but  must  use  care  proportionate  to  the 
danger  of  which  the  facts  convey  knowledge." 

In  Hoag  V.  New  Zork  Central  &  Hudson 
River  Railroad  Co.,  Ill  N.  T.  199,  203,  18  N. 
B.  648,  a  husband  and  wife  were  killed  by 
collision  with  a  passenger  train  while  at- 
tempting to  cross  the  company's  track  at  a 
croBsing.    The  husband  was  driving,  and  the 


wife,  for  whose  death  the  suit  was  brought, 
was  riding  with  him  on  the  way  to  their 
home.  There  was  a  directed  verdict  for  the 
defendant  and  Judgment  thereon.  The  Court 
of  Appeals  reversed  this  Judgment  on  the 
ground  that  under  the  facts  In  that  case  the 
question  of  contributory  negligence  on  the 
part  of  the  wife  should  have  been  submitted 
to  the  Jury,  and  Judge  Finch,  writing  for 
the  court,  suggested  the  inferences  which 
could  be  drawn  both  for  her  and  against  her 
from  the  evidence  on  that  question.  The 
following  quotation  from  the  .opinion  is  di- 
rectly in  point:  "If  they  did  not  see  it  [re- 
ferring to  the  train],  or,  at  least,  the  de- 
ceased did  not  see  it,  die  was  negligent,  for 
she  was  bound  to  look  and  listen,  and  the 
facts  show  that  if  she  had  looked  she  could 
have  seen,  and  would  have  seen,  the  ap- 
proaching train.  She  had  no  right,  because 
her  husband  was  driving,  to  omit  some  rea- 
sonable and  prudent  effort  to  see  for  herself 
that  the  crossing  was  safe." 

In  Brickell  v.  New  York  Central  &  Hudson 
Rivet  Railroad  Co.,  120  N.  Y.  290,  293,  24 
N.  E.  449.  17  Am.  St.  Rep*  648.  the  Court  of 
Appeals  had  the  same  question  before  it 
again.  The  plaintiff  was  injured  through  a 
collision  between  a  wagon  in  which  he  was 
riding  and  an  engine  hauling  a  train  at  a 
iilghway  crossing.  The  plaintiff  was  riding 
on  the  same  seat  with  the  driver  of  a  single- 
horse  buggy,  and  paid  the  driver  for  carrying 
him  a  short  distance  from  a  station  on  the 
company's  road  to  the  village  of  Palmyra. 
The  accident  was  in  the  early  afternoon. 
It  had  been  snowing  some,  the  wind  was 
blowing,  and  the  top  of  the  buggy  was  rais- 
ed and  inclosed,  except  in  front  Neither 
the  driver  nor  the  plaintiff  made  any  effort, 
as  they  approached  the  crossing,  to  ascertain 
if  a  train  was  approaching.  There  was  a 
judgment  in  favor  of  defendant,  which  the 
Court  of  Appeals  affirmed.  The  court  in  Its 
opinion  said  that  the  evidence  showed  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff, and  then  continued:  "The  excuse  at- 
tempted to  be  set  up  for  such  conduct  that 
the  top  of  the  buggy  and  the  snow  and  wind 
rendered  it  more  difficult  to  hear  the  noise  of 
an  approaching  train,  seems  to  prove  and  em- 
phasize their  carelessness  and  want  of  at- 
tention in  making  an  effort,  under  those 
dreumstances,  to  learn  there  was  no  train 
approaching  the  crossing.  They  well  knew 
of  the  condition  of  things  and  of  the  location 
and  surroundings  of  the  crossing,  and  that 
they  were  called  upon  to  use  more  than  or- 
dinary prudence  in  effecting  the  crossing  un- 
der such  circumstances.  The  general  rule 
in  this  class  of  cases  is  that  the  burden  of 
establishing,  affirmatively,  freedom  from  con- 
tributory negligence,  is  upon  the  plaintiff, 
or,  in  the  language  of  the  opinion  in  Tolman 
V.  S.  B.  &  N.  Y.  R.  R.  Co.,  98  N.  T.  202  (50 
Am.  Rep.  649],  that  'plaintiff  approached  the 
crossing  where  the  collision  and  injury  oc- 
curred, with  prudence  and  care  and  with 
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senses  alert  to  tbe  possibility  of  approaching 
danger.'  And  this  rule  obtains  even  where 
the  railroad  company  neglects  to  ring  its 
bell  or  sound  Its  whistle,  as  required  when 
its  trains  approach  a  crossing.  Cnllen  v.  D. 
4  H.  C.  Co.,  113  N.  Y.  688  [21  N.  E.  716]. 
Nor  do  I  think  that  this  rule  is  to  be  re- 
laxed in  favor  of  the  plaintiff  because  of  the 
fact  that  he  was  being  carried  in  a  vehicle 
owned  and  driven  by  another.  The  rule  that 
the  driver's  negligence  may  not  be  imputed 
to  the  plaintiff  should  have  no  application  to 
this  case.  Such  rule  is  only  applicable  to 
cases  where  the  relation  of  master  and  serv- 
ant or  principal  and  agent  does  not  exist,  or 
where  the  passenger  is  seated  away  from  the 
driver  or  is  separated  from  the  driver  by  an 
indosure,  and  Is  without  opportunity  to  dis- 
cover danger  and  to  inform  the  driver  of  it. 
Robinson  v.  New  Tork  Central  &  Hudson 
River  Railroad  Co.,  66  N.  T.  11  [23  Am.  Rep. 
11.  It  l9  no  less  the  duty  of  the  passenger, 
where  he  has  the  opportunity  to  do  so,  than 
of  the  driver,  to  learn  of  danger  and  avoid 
it  if  practicable.  The  plaintiff  was  sitting 
ai>on  the  seat  with  the  driver,  with  the  same 
knowledjre  of  the  rosid,  the  crossing  and  the 
environments,  and  with  at  least  the  same,  if 
not  better,  opportunity  of  discovering  dan- 
gers, that  the  driver  possessed,  and  without 
any  embarrassment  in  communicating  them 
to  him.  The  rule  In  such  case  is  laid  down 
in  Hoag  V.  New  Tork  Central  &  Hudson  River 
Railroad  Co.,  Ill  N.  Y.  199  [18  N.  E.  64fil, 
where  husband  and  wife  were  sitting  upon  the 
same  seat  in  a  vehicle  driven  by  the  husband 
and  both  killed  by  a  collision  at  a  crossing, 
and  in  an  action  brought  by  the  administra- 
trix of  the  wife  against  the  railroad  company 
It  was  held  'that  she  had  no  right,  because 
her  husband  was  driving,  to  omit  some  rea- 
sonable and  prudent  effort  to  see  for  herself 
that  the  crossing  was  safe.' " 

In  MacGulre  v.  New  York  City  Railway  Co., 
52  Misc.  Rep.  591,  593,  102  N.  Y.  Supp.  749, 
751,  the  plaintiff  and  Dr.  Mandel  were  sitting 
on  the  back  seat  of  plaintiff's  victoria,  drawn 
by  two  horses  driven  by  a  coachman.  There 
was  a  collision  between  the  victoria  and  a 
street  car,  resulting  in  the  plaintiff's  In- 
jury, for  which  he  sued  and  recovered  a 
judgment,  which,  on  appeal,  was  reversed. 
This  case  contains  an  element  not  in  the 
Hong  and  Brlckell  Cases — i.  e.,  the  driver 
was  the  servant  of  the  plaintiff — so  that  It 
might  be  said  that  the  plaintiff,  having  con- 
trol over  the  driver,  was  chargeable  with  his 
negligence,  but  the  opinion  turns  upon  the 
negligence  of  the  plaintiff  himself  rather 
than  upon  the  negligence  of  the  driver.  The 
court  said  In  reversing  the  Judgment:  "It  is 
urged  by  defendant's  counsel,  In  his  brief, 
that  the  plaintiff  must  have  known  that  by 
this  time  the  north-bound  car  was  pretty 
close  at  hand  and  that  the  south-bound  car 
might  to  some  Extent  obstruct  the  view  of 
the  motorman  of  the  north-bound  car,  so 
far  as  plalntUTs  carriage  was   concerned. 


and  that  plaintiff  said  nothing  to  his  driver 
but  ran  the  risk  of  getting  over  before  the 
car  struck  him.  We  are  of  the  opinion  that 
plaintiff  did  not  satisfactorily  establish  his 
freedom  from  contributory  negligence."  It 
is  a  case  where  the  coeclunan,  driving,  wait- 
ed for  a  south-bound  car  to  pass  and  tlien 
started  to  drive  slowly  across  the  tracks  on 
Broadway,  when  the  fore  part  of  the  car- 
riapce  was  struck  by  an  approaching  north- 
bound car.  Plaintiff  admitted  that  he  saw 
the  north-bound  car  rapidly  approaching. 
His  victoria  then  stopped  for  the  sonth-bonnd 
car  to  pass,  aud  he  then  allowed  his  driver 
to  start  over  the  tracks  with  the  view  some- 
what obstructed  by  the  south-bound  car  and 
without  taking  any  precautions  whatever  to 
caution  or  warn  the  driver  of  the  danger, 
and  this  was  held  to  be  negligence  upon  his 
own  part  which  would  defeat  him,  although 
the  driver  was  also  negligent  in  undertaking 
to  cross  the  tracks  without  any  effort  to 
observe  if  a  north-bound  car  was  coming. 

Donnelly  v.  Brooklyn  City  Railroad  Co, 
109  N.  Y.  16,  15  N.  E.  733,  was  a  case  where 
the  plaintiff,  with  one  McNally,  had  driven 
to  the  city  of  BrookljTi  in  the  evening  In  a 
wagon  drawn  by  one  horse,  with  a  load  of 
fish  for  market.  They  started  to  return 
about  midnight,  taking  the  route  of  an  av- 
enue on  which  were  two  tracks  of  the  de- 
fendant, upon  which  were  run,  either  way. 
trains  of  cars  drawn  by  dummy  engines.  The 
tracks  were  in  the  middle  of  the  avenue, 
with  suffldeTit  width  on  either  side  for  ve- 
hicles. McNally  was  driving,  with  plaintiff 
riding  by  his  side.  They  had  been  driving  on 
the  right-hand  railroad  track,  when,  hear- 
ing a  wagon  approaching,  th^  turned  to  the 
left  and  drove  upon  the  other  track,  used  by 
trains  coming  towards  Brooklyn.  While  up- 
on this  track  they  saw  and  heard  coming 
towards  them  in  the  distance  a  dummy  en- 
gine. No  effort  seems  to  have  been  made  by 
either  of  them  to  escape  from  the  danger  of 
collision.  The  plaintiff  did  nothing  "except 
to  sit  on  the  wagon  and  shout  twice  to  the 
engineer  to  hold  up."  He  made  no  objection 
to  McNally  turning  Into  the  track  where  they 
were  then  driving,  although  acquainted  with 
the  avenue  and  the  tracks,  and  apparently 
made  no  effort  to  get  McNally  to  drive  oat  of 
the  track  when  he  saw  the  dummy  «igine 
coming.  A  judgment  which  he  obtained  for 
his  injuries  was  reversed.  The  Court  of  Ap- 
peals, speaking  through  Mr.  Justice  Gray, 
said  that  the  case  should  not  have  been  sub- 
mitted to  a  Jury.  On  page  22  of  109  N.  Y.,  on 
page  735,  of  15  N.  E.  the  court  said:  •T<re 
think  the  plaintiff  was  chargeable  with  the 
neglect  of  his  comrade.  He  was  conscious  of 
the  danger  and  apparently  made  no  objection 
or  effort  to  avoid  it  He  was  engaged  In  a 
common  employment  with  McNally.  He  had 
full  control  of  his  own  actions,  and,  Uiougfa  on 
the  safe  track,  did  not  object  when,  after 
telling  McNally  to  turn  out,  they  tonwd 
upon  the  dangerous  trade    •    •    *    After  a 
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carefnl  consideration  of  this  case  we  tUnk, 
In  view  of  tlie  knowledge  possessed  by  plain- 
tiff and  of  hlB  conduct  at  the  time,  that  there 
was  contributory  negligence  and  he  was  not 
entitled  to  recover." 

Smith  V.  Maine  Central  Railroad  Oo.,  87 
Me.  339,  360,  32  Atl.  967.  971,  Is  directly  In 
point  The  plaintiff  accepted  an  Invitation 
from  one  Ryder  to  ride  with  him  to  a  neigh- 
boring' town.  Ryder  was  driving.  Smith 
had  no  more  control  over  him  nor  over  the 
team  that  any  one  may  be  said  to  have  rid- 
ing by  invitation  In  a  bnggy  with  a:: other. 
They  were  injured  in  a  collision  while  at- 
tempting to  cross  the  defendant's  tracks  at  a 
railroad  crossing.  There  was  a  verdict  in 
favor  of  the  plaintiff.  Under  the  practice 
in  Maine  the  case  reached  the  Supreme 
Court  under  a  motion  to  set  aside  the  ver- 
dict, where  it  was  held  that  the  verdict  waa 
not  Justified  by  the  evidence  and  could  not 
be  permitted  to  stand.  Among  other  things 
the  court  said,  in  speaking  of  the  accident: 
"It  was  undoubtedly  caused,  directly  or 
proximately,  by  a  want  of  due  care  and  pru- 
dence on  the  pert  of  the  plaintiff  himself. 
True,  the  plaintiff  was  not  in  control  of  the 
team  as  driver,  but  was  riding  by  a  friendly 
invitation  from  Ryder  and  without  other 
eompenaatlon  than  his  companionship.  But 
the  rule  that  the  necHgence  of  the  driver  is 
not  to  be  imputed  to  his  companion  under 
such  circumstances  has  very  little  applica- 
tion to  the  facts  of  this  case.  Plnlntiff  was 
occupying  the  same  seat  with  Ryder,  and 
had  the  same  opportunity,  and  after  they 
reached  the  defendnnt's  main  track  prob- 
ably a  better  opportunity,  for  discovering 
dangers.  Before  reaching  the  Bangor  and 
Aroostook  track  they  conversed  about  the 
lights  of  the  defendant's  station,  and  after 
crossing  stopped  and  had  a  further  confer- 
ence, at  which  they  agreed  in  'guessing  that 
everything  was  all  right.'  It  Is  obvious  that 
the  driver  was  ready  and  willing  to  act  upon 
any  information  or  suggestion  from  his  com- 
panion. It  is  clear,  also,  that  the  plaintiff 
Instinctively  felt  that  there  was  a  responsi- 
bility resting  upon  him  as  well  as  upon  the 
driver.  He  knew  that  they  were  crossing 
railroad  tracks,  and  was  bound  to  know  that 
a  railroad  track  Is  itself  a  warning  and  a 
crossing  a  place  of  danger.  He  admits  that 
when  within  tlfty  feet  of  the  collision  he  vol- 
untarily assumed  the  duties  of  a  lookout 
He  saw  the  headlight,  which  Ryder  does  not 
appear  to  have  seen,  but  did  not  mention 
the  fact  to  Ryder.  The  horses  were  steady 
and  well  trained  and  would  have  promptly 
heeded  the  word  to  stop  either  from  the 
plaintiff  or  the  driver,  but  the  plaintiff  nei- 
ther asked  the  driver  to  stop  the  horses  nor 
to  hurry  them  forward.  His  conduct  was 
not  that  of  a  reasonably  prudent  man.  It  is 
the  duty  of  the  passenger,  when  he  has  the 
opportunity  to  do  so,  as  well  as  of  the  driv- 
er, to  learn  of  danger  and  avoid  it  if  prac- 
ticable.   *    *     *     In  either  view,  the  con- 


tributory negligence  of  the  plaintiff  is  dear- 
ly established." 

In  Bush  V.  Union  Pacific  Railroad  Co.,  62 
Kan.  709,  64  Pac.  624,  the  plaintiff,  a  young 
lady,  was  invited  by  one  Bow^hay  to  ride 
with  him  on  the  evening  of  the  accident 
In  attempting  to  cross  the  company's  rail- 
road tracks  at  a  railroad  crossing  they  were 
stmck  by  a  passenger  train  and  she  sued' 
to  recover  for  the  injuries  received.  It  will 
thus  appear  that  she  was  merely  an  invited 
guest  and  that  Bowhay  was  driving.  At  the 
close  of  the  i^alntUTs  evidence  the  defend- 
ant demurred  thereto,  and  the  court  sus- 
tained the  demurrer  and  rendered  judg- 
ment against  the  plaintiff  for  costs.  On 
appeal  this  judgment  was  affirmed,  and  the 
plaintiff  was  held  to  have  been  guilty  of 
such  contributory  negligence  aa  defeated  her 
right  to  recover.  In  the  course  of  the  opin- 
ion it  was  said:  "It  is  contended  by  plain-, 
tiff  In  error  tliat  if  Bowhay  waa  guilty  of 
contributory  negligence  in  driving  upon  the 
track  without  looking  or  listening  for  ap- 
proaching trains,  such  negligence  is  not  im- 
putable to  the  plaintiff  in  error.  The  want 
of  care  which  resulted  in  Injury  to  the 
plaintiff  in  error  is  chargeable  to  her.  They 
were  both  engaged  in  a  common  purpose — 
mutual  pleasure.  Her  opportunity  and  abil- 
ity to  see  and  appreciate  the  danger  were 
equal  to  .his.  She  was  in  no  way  relying  up- 
on him.  It  is  true  he  furnished  the  vehicle 
and  did  the  driving,  but  she  seems  to  have 
acted  Independently  of  him.  When  they 
started  from  the  point  where  they  had  stop- 
ped for  the  freight  train,  she  saw  the  track, 
knew  they  intended  to  cross  it  appreciated 
the  danger,  and  did  not  advise  or  suggest 
that  they  be  more  cautious,  but  did  look  for 
an  approaching  train,  and. was,  in  fact,  the 
first  to  see  it*' 

In  lUlnols  Central  Railroad  Co.  v.  Mc- 
Leod,  78  Miss.  334,  341,  29  South.  76.  77,  B2 
L.  R.  A.  954,  956,  84  Am.  St  Rep.  630.  Mc- 
Leod  hired  an.  .open  carriage,  two  horses, 
and  a  driver  to  drive  him  to  his  desired  des- 
tination and  back  again.  In  attempting  to 
cross  a  railroad  crossing  he  was  injured  in 
a  collision  between  a  train  and  the  con- 
veyance in  which  be  was  being  driven.  It 
was  an  open  conveyance,  and  McLeod  bad 
every  opportunity  the  driver  had  to  avoid 
the  accident.  He  died  from  his  Injuries,  and 
suit  was  brought  to  recover  for  his  death. 
A  Judgment  was  recovered,  which  the  court 
reversed,  saying,  among  other  things:  "Mr. 
McLeod  gave  the  driver  no  directions  at 
all  and  in  no  way  interfered  with  his  man- 
agement of  the  team.  From  the  facts  so 
put,  it  is  too  plain  for  controversy  that  if 
the  driver  had  been  the  party  killed,  no 
court  would  have  permitted  recovery.  Rec- 
ognizing this  palpably  clear  proposition,  the 
effort  of  appellees  is  to  put  Mr.  Mcl^eod  in 
a  different  category,  on  the  theory  that  the 
driver's  negligence  cannot  be  Imputed  to- 
bim,  since  he  was  merely  the  hirer  of  the 
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driver,  tbe  rehlde,  and  the  team.  But  thla 
doctrine  cannot  be  stretched  to  save  a  case 
like  thla.  It  is  a  mistake  to  suppose  that 
a  passenger  in  an  open  buggy  need  not  ex- 
ercise the  commonest  prudence,  the  most  or- 
dinary care,  when  the  danger  of  his  sur- 
roundings is  apparent.  Ordinary  and  natu- 
ral prudence  requires  him  to  take  some  ac- 
tion and  to  check  or  remonstrate  with  the 
driver.  Dean  v.  Pennsylvania  Railroad  Co., 
11»  Pa.  514,  18  Atl.  718,  tt  U  R.  A.  143,  15 
Am.  St.  Rep.  733;  Smith  v.  Maine  Central 
Railroad  Go.,  87  Me.  850,  32  AU.  967,  and 
the  other  authorities  cited  in  the  brief  of 
counsel  for  appellant." 

Fechley  v.  Springfield  Traction  Co.,  119 
Mo.  App.  358,  96  S.  W.  421,  Is  an  interesting 
case,  where  all  of  the  leading  authorities 
are  referred  to.  Fechley  was  injured  by  the 
collision  of  a  street  car  with  a  buggy  in 
.which  he  was  riding.  It  was  a  one-horse 
buggy  belonging  to  a  man  named  Pierce,  and 
Pierce  was  driving.  It  was  election  day, 
and  Iterce,  who  was  interested  in  a  candi- 
date for  sheriff  and  who  had  endeavored  to 
Induce  Fechley  to  vote  for  his  candidate, 
was  driving  Fechley  to  the  north  side  of 
the  city,  having  invited  Fechley  to  ride  over 
in  his  buggy  to  make  him  acquainted  with 
the  candidate.  Fechley  accepted  the  invita- 
tion, and  got  into  the  buggy,  and  they  were 
proceeding  upon  this  errand  when  the  col- 
lision occurred.  There  was  a  judgment  for 
the  defendant,  which  was  affirmed.  Among 
other  things  the  court  said  on  page  366  of 
119  Mo.  App.,  on  page  423  of  96  S.  W.:  "Ap- 
pellant himself  must  have  been  free  from 
negligence  proximately  contributing  to  his 
injury  or  he  Is  entitled  to  no  damages,  grant- 
ing that  Pierce's  fault  does  not  preclude 
a  recovery,  and  that  the  motorman's  fault 
was  a  factor  in  bringing  about  the  casualty. 
Few,  If  any,  courts  have  held  that  an  occu- 
pant of  a  vehicle  may  Intrust  his  safety 
absolutely  to  the  driver  of  a  vehicle,  regard- 
less of  the  imminence  of  daager  or  the  visi- 
ble lack  of  ordinary  caution  on  the  part  of 
the  driver  to  avoid  barm.  The  law  in  this 
state  and  in  most  Jurisdictions  la  that  If  a 
passenger  Is  aware  of  the  danger,  and  that 
the  driver  is  remiss  in  guarding  against  it 
and  takes  no  care  himself  to  avoid  injury, 
he  cannot  recover  for  one  he  receives.  This 
Is  the  law,  not  because  the  driver's  negli- 
gence is  imputable  to  the  passenger,  but  be- 
cause the  letter's  own  negligence  proximate- 
ly contributed  to  his  damage.  Marsh  v. 
Railroad  Oo.,  104  Mo.  App.  577,  78  8.  W. 
284;  Dean  v.  Railroad  Co.,  129  Pa.  514,  18 
AU.  718,  6  I*  R.  A.  143,  15  Am.  St  Rep.  TO3; 
Township  of  Crescent  v.  Anderson,  114  Pa. 
643,  8  Atl.  379,  60  Am.  Rep.  367;  Koehler 
V,  Railroad  Co.,  66  Hun,  566,  21  N.  Y.  Supp. 
844;  Hoag  v.  Railroad  Co.,  Ill  N.  T.  199, 
18  N.  BL  648;  Brlckell  v.  Railroad  Co.,  120 
N.  Y.  290,  24  N.  K.  449,  17  Am.  St.  Rep.  648; 
2  Thompson  on  Negligence,  i  1621;  Beach 
on  Oont  Negligence,  {  115 ;  3  Elliott  on  Rail- 


roads, {  1174."  The  court  then  proceeded  to 
discuss  the  question  of  Fechley's  contribntory 
negligence,  and  further  said  (119  Mo.  App.  at 
page  369,  96  S.  W.  at  page  424):  "Fech- 
ley was  Imprudent  In  doing  nothing,  person- 
ally, to  Insure  his  safety.  The  essential  fact 
is  that  Pierce  did  not  look  in  time,  as  Fech- 
ley knew  or  in  reason  ought  to  have  known. 
Therefore  Fechley  should  have  stopped 
Pierce  or  told  him  to  look  for  a  car,  or  have 
looked  himself,  before  they  advanced  so  far 
Into  danger.  It  Is  palpable,  from  appti- 
lant's  own  testimony,  that  he  was  giving  no 
heed  to  bia  safety,  but  either  was  relying 
blindly  on  Pierce,  or  for  some  reason  was 
not  aware  of  the  proximity  of  the  tracks." 

In  Lake  Shore  &  Michigan  Southern  Rail- 
way Co.  V.  Boyts,  16  Ind.  App.  640,  647,  45 
N.  E.  812,  814,  Boyts  was  riding  in  a  cntter 
with  a  friend  named  Hamilton,  whose  cut- 
ter it  was,  and  who  sat  in  the  same  seat 
with  Boyts,  and  was  doing  the  driving. 
Boyts  was  injured  through  a  collision  with 
a  railroad  train  while  attempting  to  cross 
the  company's  tracks.  A  Judgment  in  his 
favor  was  reversed,  with  instructions  to  en- 
ter a  Judgment  in  favor  of  the  company.  The 
following  from  the  opinion  is  directly  in 
point:  "But  even  if  the  negligence  of  the 
driver  (Hamilton)  cannot  be  imputed  to  the 
appellee — and,  as  shown  by  the  above  cases. 
It  cannot  be — the  appellee  must  still  show 
that  he  was  free  from  negligence  contribut- 
ing to  his  injury.  And  the  same  rule  would 
not  apply  where  the  guest  was  riding  Inside 
a  closed  carriage,  without  opportunity  to 
discover  danger  and  inform  the  driver  of  it, 
that  would  apply  where  the  guest  was  seat- 
ed at  the  driver's  side  and  had  the  same 
opportunity  with  the  driver  to  discover  and 
avoid  danger.  Brlckell  v.  New  York  Central 
&  Hudson  River  Railroad  Co.,  120  N.  Y. 
290  [24  N.  E.  449,  17  Am.  St  Rep.  648]. 
Although  he  may  be  simply  a  guest  if  he 
has  the  opportunity  to  do  so  It  is  no  less 
his  duty  than  It  is  the  duty  of  the  driver, 
when  approaching  a  railroad  crossing,  to 
look  and  listen  and  to  learn  of  danger  and 
avoid  it  If  practicable." 

In  Miller  v.  Louisville,  New  Albany  A  Chi- 
cago Railway  Co.,  128  Ind.  97,  99,  27  N.  B. 
339,  25  Am.  St  Rep.  416,  the  intestate  and 
her  husband  were  riding  alohg  the  highway 
in  an  ordinary  farm  wagon,  with  the  hus- 
band driving  and  managing  the  team.  At- 
tempting to  cross  a  railroad  track,  they  were 
struck  by  an  approaching  train,  and  the  in- 
testate was  killed.  It  appeared  the  negli- 
gence of  her  husband  was  made  clear  by  the 
evidence,  so  that  the  question  whether  she 
could  be  charged  with  that  negligence  was 
directly  involved,  and,  if  not,  then  whether 
she  was  herself  guilty  of  such  negligence  as 
defeated  the  right  to  recover  for  her  death. 
The  court  made  mention  of  the  fact  that 
the  doctrine  of  Tborogood  v.  Bryan,  8  0.  B. 
115,  had  never  been  sanctioned  by  that  court, 
and  among  other  things  said:  "Rejecting,  as 
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we  do,  the  doctrine  of  Imputed  negligence,  we 
are  nevertheless  required  to  hold  that  there 
can  be  no  recovery  In  this  action.  We  are 
led  to  this  conclusion  by  the  fact  that  the 
Intestate  was  not  shown  to  be  free  from  con- 
tributory negligence.  It  has  long  been  the 
settled  law  of  this  state  that  a  plaintiff 
cannot  recover  in  such  a  case  as  this  unless 
it  affirmatively  appears  that  his  own  negli- 
^nce  did  not  proximately  contribute  to  his 
Injury.  •  •  •  The  intestate  approached  a 
crossing  known  to  her  to  be  dangerous,  and 
approached  It  when  a  train  was  in  full  view, 
and  took  no  precautions  to  warn  her  husband 
or  to  avert  the  threatened  danger,  although 
slight  care  might  have  avoided  it.  While 
the  husband's  negligence  Is  not  to  be  Im- 
puted to  her,  she  was,  nevertheless,  under 
a  duty  to  herself  to  exercise  ordinary  cara 
The  rule  we  adopt  is  laid  down  In  the  well- 
reasoned  case  of  Brickell  v.  New  York  Cen- 
tral &  Hudson  River  Railroad  Co.,  120  N. 
Y.  290  [24  N.  E.  449,  17  Am.  St.  Rep.  648]." 

In  Brannen  v.  Kokomo  Gravel  Road  Co.,  115 
Ind.  115, 118, 17  N.  B.  202,  204,  7  Am.  St  Rep. 
411,  the  plaintiff,  with  several  others,  was 
riding  in  a  wagon  driven  by  one  of  the 
other  occupants  of  the  wagon.  The  driver,  it 
appears,  was  intoxicated.  As  they  approach- 
ed a,  toll  gate  owned  by  the  defendant,  an 
attempt  was  made  by  the.  driver  to  drive 
rapidly  through  the  gate  to  avoid  payment 
of  toll.  The  defendant  had  a  pole  so  ar- 
ranged that  It  could  be  thrown  across  the 
passageway  through  the  gate  to  prohibit  peo- 
ple from  driving  through,  and  the  defend- 
ant's employe  in  charge  of  the  gate  attempt- 
ed to  stop  the  driver  from  driving  through 
by  dropping  this  pole,  and  In  so  doing  the 
I)Ole  struck  the  front  end  of  the  wagon  and 
the  plaintiff  was  Injured.  The  court  held 
that  the  plaintiff  could  not  be  charged  with 
the  negligence  of  the  driver,  but  that  he  was 
chargeable  with  his  own  negligence,  and  that 
because  of  his  own  negligence  he  could  not 
recover.  The  following  Is  quoted  from  the 
opinion:  "In  the  first  place,  the  intoxica- 
tion of  the  driver  and  his  course  In  striking 
the  young  horses  and  attempting  to  run 
them  through  the  gate  without  the  pajnment 
of  toll  show,  vt  least,  that  he  was  reckless 
and  bold,  if.  Indeed,  he  was  not  an  unfit 
person  to  manage  the  team.  In  the  second 
place,  appellant  must  have  known  that  toll 
was  due  and  should  be  paid  at  the  toll  gate. 
He  knew,  also,  that  no  toll  was  paid  or  ten- 
dered before  the  attempt  to  pass  the  gate. 
There  is  nothing  to  show  that  he  in  any  way 
remonstrated  or  objected  to  the  course  adopt- 
ed by  the  driver  to  pass  the  gate  without 
the  payment  of  toll.  For  aught  that  is  shown 
in  the  special  verdict,  he  was  acquiescing  in 
the  purpose  of  the  driver  and  all  that  he 
did  in  attempting  to  carry  out  that  pur- 
pose. Having  reached  the  conclusion  that 
appellant  is  not  shown  to  have  been  free 
from  wrong  or  negligence  which  contributed 


to  the  injury,  it  must  follow  that  he  can- 
not recover." 

In  Township  of  Crescent  v.  Anderson,  114 
Pa.  &43,  646,  8  AU.  379,  381,  60  Am.  Rep. 
367,  Mrs.  Anderson  was  riding  in  a  spring 
wagon,  having  with  her  three  small  chil- 
dren. .  Her  father  sat  on  the  front  seat, 
and  was  driving.  The  seat  on  which  Mrs. 
Anderson  rode  was  fastened  by  a  spring 
catch,  80  as  to  be  removable  at  pleasure. 
When  they  reached  a  bridge  in  the  highway. 
It  was  found  to  be  in  the  process  of  repair, 
and  could  not  be  crossed.  There  was  a 
space  above  the  bridge  wide  Plough  to  admit 
a  wagon,  and  through  this  space  McKinley, 
the  father,  drove  to  the  other  side.  As 
the  front  wheels  ascended  the  bank  from  the 
ravine  through  which  they  drove,  one  of  the 
catches  on  the  seat  on  which  Mrs.  Anderson 
rode  sprang  out,  the  seat  turned  over,  and 
she  wjas  precipitated  into  the  ravine  and 
injured.  She  and  her  husband  sued  the  town- 
ship, and  there  was  a  Judgment  obtained, 
but  the  Supreme  Court  of  Pennsylvania  re- 
versed it  Discussing  the  negligence  of  Mrs. 
Anderson  herself — and  that  was  what  de- 
feated her — the  court  said:  "She  came  to  the 
bridge  in  daytime,  about  11  o'clock  in  the 
morning,  and  she  could  see  plainly  that  the 
route  around  the  bridge  was  not  prepared 
for  the  passage  of  vehicles.  The  ravine,  its 
approaches,  it  depth,  and  width  were  all  fully 
exposed  to  view.  There  was  no  water  in  it 
There  was  no  latent  defect  or  danger.  If  It 
was  a  dangerous  place  she  could  as  readily 
discern  the  fact  as  her  father  or  the  super- 
visor, and  it  was  her  duty  to  see  what  was 
clearly  exposed  to  her  view.  Undeir  the 
noting  of  Carlisle  v.  Brisbane,  18  Wkly. 
Notes  Cas.  220  (3  Ammerman,  544  [113  Pa. 
544,  6  Atl.  372,  67  Am.  Rep.  483]),  the  neg- 
ligence of  McKinley  could  not  perhaps,  be 
Imputed  to  her,  but  she  must  be  held  for  her 
own  negligence.  The  danger  which  was  ob- 
vious to  him  was  as  obvious  to  her.  She 
made  no  request  of  her  father  to  take  any 
other  route,  so  that  she  might  get  out  of  the 
wagon.  She  made  no  objection  to  crossing 
the  ravine.  She  willingly  Joined  McKinley 
in  testing  the  danger,  and  she  is  responsible 
for  the  consequences  of  her  own  act." 

In  Dean  v.  Pennsylvania  Railroad  Co.,  129 
Pa.  614,  624,  18  Att.  718,  721,  6  !«.  R.  A. 
143,  145,  15  Am.  St  Rep.  733,  Dean,  while 
crossing  the  tracks  of  the  defendant  com- 
pany In  a  wftgon,  was  struck  by  a  locomo- 
tive and  injured.  Fields  was  the  owner  of 
the  horse  and  wagon,  and  was  driving.  Un- 
der the  evidence,  the  negligence  of  Fields 
was  clear.  The  court  so  held,  and  thai  in- 
quired, "But  can  the  negligence  of  Fldds 
be  imputed  to  Dean?"  There  then  followed 
a  somewhat  extended  analysis  of  the  author- 
ities holding  that  Dean  was  not  chargeable 
with  the  negligence  of  Fields,  when  the 
court  taking  up  directly  the  question  wheth- 
er Dean  was  guilty  of  negligence,  concluded: 
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"Dean  knew  tbe  locality  well.  He  bad  cross- 
ed the  tracks  frequently  at  this  point  He 
knew  that  a  train  was  due  about  that  time, 
and  that  he  was  approaching  the  railroad 
track  at  a  fast  trot,  yet  he  took  no  pre- 
cautions. He  was  certainly  responsible  for 
his  own  negligence.  He  sat  with  his  back 
to  the  driver,  and,  although  he  might  have 
seen  his  danger,  he  confesses  that  he  did 
not  loolE.  He  .said  nothing  by  way  of  warn- 
ing to  Fields,  nor  did  he  ask  him  to  stop, 
to  look,  and  listen  or  to  permit  him  (Dean) 
to  get  out,  and  the  danger  was  as  obvious  to 
Dean  as  It  was  to  Fields.  The  testimony  is 
wholly  to  the  effect  that  the  plaintiff  com- 
mitted himself  voluntarily  to  the  action  of 
Fields,  that  he  joined  him  In  testing  the 
danger,  and  he  is  responsible  for  his  own  act. 
The  case  is  ruled  by  Township  of  Crescent  v. 
Anderson,  114  Pa.  643  [8  Atl.  379,  60  Am. 
Rep.  367];  6  Cent.  Rep.  616."  A  Judgment 
of  nonsuit  entered  by  the  low»  court  was 
affirmed. 

We  have  not  been  able  in  the  course  of 
our  research  to  And,  neither  have  counsel 
pointed  out,  any  case  decided  by  this  court 
where  this  precise  question  has  been  consid- 
ered. It  is  clearly,  however,  we  think,  the 
'  law  of  this  state  that  under  conditions  such 
as  are  presented  here  the  negligence  of 
Cox  will  not  be  Imputed  to  Flynn.  But,  as 
was  said  at  the  outset,  Flynn  is  not  sought 
to  be  charged  with  the  negligence  of  Cox, 
but  with  bis  own  negligence,  and  that  he 
may  be  so  charged  is  abundantly  sustained 
by  these  authorities.  Flynn  knew  the  whole 
situation  as  It  existed.  He  Joined  Cox  and 
White  In  testing  the  danger  of  driving  along 
that  street,  whether  east  or  west,  at  that 
time  of  night  without  a  light  upon  the  buggy. 
The  plaintiff  In  error  had  a  right  to  show 
the  .Jury  the  conditions  under  which  the 
buggy  was  being  driven,  and  one  of  the 
thin^  which  the  Jury  had  the  right  to  know, 
and  which  the  plaintiff  In  error  was  entitled 
to  prove,  was  that  the  buggy  was  being 
driven  upon  the  streets  of  Chicago  in  the 
nighttime  in  violation  of  an  ordinance  of  the 
city,  which  was  negligence  per  se. 

[3]  The  plaintiff  in  error's  fourth  refused 
Instruction  reads  as  follows:  "If  you  believe 
from  the  evidence  that  the  plaintiff,  by  using 
bis  faculties  with  ordinary  and  reasonable 
care  in  looking  out  for  danger,  could  have 
avoided  injury  on  the  occasion  in  question, 
and  tbat  be  negligently  failed  to  do  so  and 
thereby  contributed  to  the  injury.  If  you 
believe  he  was  injured,  then  he  cannot 
recover  in  this  case."  This  instruction  stated 
a  correct  proposition  of  law,  and,  as  the 
principle  therein  contained  was  not  covered 
by  any  given  instruction,  we  think  its  re- 
fusal constituted  reversible  error.  The  prin- 
ciple of  this  iustructlon  was  approved  in 
Chicago  City  Railway  Co.  v.  O'Dounell,  208 
111.  267,  70  N.  E.  294,  477. 


The  Judgments  of  the  superior  and  Appel- 
late Courts  will  be  reversed,  and  the  cause 
will  be  remanded  to  the  superior  court  for 
a  new  trial. 

Revised  and  remanded. 


(260  111.  486) 

CITT  or  CHICAGO  v.  CHICAGO  ft  O.  P. 

ELEVATED  R.  CO. 
(Supreme  Conrt  of   niinois.     Jane  20,   1911.) 

1.  Stbeet   Railboads   (f  24*)  —  Licsnsb  to 

Use  iSTREET  —  Obuoation  of  Contbacts  — 
RioHT  of  Municipality  to  Revoke. 

The  privilege  of  a  gtreet  railroad  company 
in  the  use  of  public  streets,  when  granted  by  or- 
dinance, is  not  always  a  mere  license,  revocable 
nt  the  pleasure  of  the  municipality  granting  it, 
for,  if  the  grant  is  for  aa  adequate  considera- 
tion and  is  accepted  by  the  railroad,  then  the 
ordinance  ceases  to  l>e  a  mere  license  and  be- 
comes a  valid  aiid  binding  contract^  and  where, 
in  case  of  a  mere  licease,  it  is,  prior  to  its  at- 
tempted revocation,  acted  upon  in  some  sub- 
stantial manner,  so  that  to  revoke  it  would  be 
inequitable,  the  same  result  is  reached. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  if  69-76;    Dec.  Dig.  i  24.*] 

2.  Street  Railboads  (S  24*)— Right  to  Use 

Stbeets— Revocation. 

Defendant  company  built  and  operated  an 
elevated  street  railroad  to  the  western  limit  of 
the  city  of  Chicago,  and  an  adjoining  town,  by 
ordinance,  authorized  the  construction  of  a  rail- 
road from  that  point,  and  provided  that  itchould 
run  as  a  surface  railroaa,  and  permitted  the 
building  of  a  double  track.  The  road  was  built 
as  a  double  track  railroad,  parallel  with  and  about 
nine  feet  from  the  tracks  of  an  elevated  steam 
railroad,  which  had  inclosed  its  right  of  way  by 
a  concrete  retaining  wall  and  which  crossed  in- 
tersecting streets  by  bridges.  In  1903,  a  part 
of  the  town  was  annexed  to  the  city,  and  in 
1909,  while  all  the  line  wa4  owned  and  operated 
by  defendant,  the  city  required  the  removal  of  the 
tracks  lying  parallel  with  the  tracks  of  the  ele- 
vated steam  railway  and  within  15  feet  of  the 
end  of  any  abutment  wall  supporting  the  tracks' 
of  an  elevated  railroad  over  intcrsectins  streets, 
a  compliano«  with  which  wotild  limit  defendant 
to  one  track  and  Berionsly  impair  its  operation 
and  revenues.  Held,  that  as  the  town  ordi- 
nance, by  which  the  city  was  bound,  was  ac- 
cepted and  acted  upon  in  a  substantial  manner, 
it  constituted  a  contract  binding  upon  the  city 
ard  the  defendant,  and  that  as  the  ordinance  of 
1909  was,  in  effect,  an  attempt  to  revoke  the 
earlier  ordinance  granting  that  privilege,  and  to 
deprive  defendant  of  property  and  rights  ac- 
quired under  the  contract,  it  was  invalid. 

[Ed.  Note.— For  other  cases,  cee  Street  Rail- 
roads, Cent.  Dig.  {{  69-76;    Dec.  Dig.  {  24.*] 

3.  Stbeet  Railboads  ({  65*)— Fouce  Fowsb 
-Regulation. 

A  city  has  the  right,  under  police  power,  to 
regulate  the  use  of  the  tracks  and  cars  of  a 
street  railroad  company  in  a  reasonable  manner. 
[Kd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  144;   Dec.  Dig.  {  65.*] 

4.  MCNICIPAL  COBPOBATIONS  (8  622*)— FOLICB 
POWEB— INJUBY    TO    PEOPERTT. 

The  ri^ht  of  a  city,  by  the  exercise  of  its 
police  power,  to  regulate  any  business  or  the 
use  of  any  property  does  not  give  the  power  to 
prohibit  tbc  conduct  of  a  lawful  business,  or  to 
entirely  suppress  the  use  of  property. 

[Kd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1370;  Dec.  Dig.  | 
622.*] 
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8.  Street  R^ilboads  (§  44*)— PoucK  PowKB 

— Ubk  of  Stbeet  Railboads. 

A  city  cannot,  by  mere  declaration,  show 
the  operation  of  a  street  railroad  constructed 
under  authority  of  law  to  be  a  nuisance,  and 
subject  its  tracks  to  remoral,  merely  because 
its  operation  may  be  dangerous,  since  the  public 
welfare  declares  that  there  should  not  be  a  dis- 
continuance of  the  operation  of  an  authorized 
railroad. 

[Ed.  Note. — For  other  cases,  see  Street  Rail- 
Toads,  Cent.  Dig.  {{  8S-95;   Dec.  Dig.  {  44.*] 

Appeal  from  Mnntcipal  Court  of  Chicago; 
John  C.  Scovel,  Judge. 

Suit  by  the  City  of  Chicago  against  the 
Chicago  &  Oak  Park  Elevated  Railroad  Com- 
pany to  recover  penalties  for  violations  of  an 
ordinance.  Judgment  for  defendant,  and 
platnticr  appeals.    Affirmed. 

Edward  J.  Brundage,  Corp.  Counsel  (Charles 
M.  Haft,  of  counsel),  for  appellant.  Clarence 
A.  Knight,  William  Q.  Adams,  and  Edwin 
■White  Moore,  for  appellee. 

COOKE,  J.  This  Is  a  suit  brought  by  the 
city  of  Chicago,  appellant,  against  the  Chica- 
go &  Oak  Park  Elevated  Railroad  Company, 
appellee,  in  the  municipal  court  of  Chicago, 
to  recover  penalties  for  S04  alleged  tIoIh- 
tlons  of  an  ordinance  of  the  city  of  Chicago. 

Appellee,  In  1890,  was  authorized  by  on 
ordinance  of  the  city  of  Chicago  to  construct 
an  elevated  railroad  in  Lake  street,  in  that 
city,  from  Wabash  avenue  to  Fifty-Second 
avenue,  which  was  then  the  western  limit  of 
the  city.  At  that  time  the  corporate  name  of 
the  appellee  was  "The  Liake  Street  Elevated 
Railroad  Company."  The  road  so  authorise 
ed  was  shortly  thereafter  constructed  by  ap- 
pellee. December  19, 1896,  the  town  of  Cicero 
passed  an  ordinance  by  which  it  authorized 
the  Cicero  &  Harlem  Railroad  Company  to 
construct  a  railroad  from  Fifty-Second  ave- 
nue (which  should  connect  with  the  road  of 
appellee  at  that  point)  to  Harlem  avenue,  in 
Oak  Park.  That  ordinance  provided  that  the 
road  should  descend  by  gradient  from  Fifty- 
Second  avenue  to  WlUow  avenue;  and  thence 
from  Willow  avenue  to  Harlem  avenue  as  a 
surface  railroad,  with  tracks  supported  on 
ties,  and  fnrth»  provided:  "Said  tracks 
shall  be  laid  west  of  Willow  avenue  on  Lake 
street  and  Sbutb  boulevard  with  such  rails 
and  in  such  manner  that  carriages  and  other 
vehicles  can  easily  and  freely  cross  the  same 
at  street  intersections  without  obstruction, 
and  shall  at  all  street  crossings  restore  the 
grade  and  pavement  to  as  good  a  condition  as 
the  same  were  before  the  laying  of  said 
tiacks."  This  road  was  constructed  in  con- 
formity with  thie  provisions  of  the  ordinance, 
and  was  then  purchased  by  the  Lake  Street 
Elevated  Railroad  Company.  To  secure  the 
funds  necessary  to  purchase  this  road,  the 
Lake  Street  Elevated  Railroad  Company  Is- 
sued its  bonds  to  the  amount  of  $1,275,000. 
Since  1901  this  road  has  been  operated  as 


part  of  the  continuous  line  of  the  road,  ex- 
tending on  Lake  street  from  Wabash  avenue 
to  Harlem  avenue,  In  Oak  Park,  a  distance 
of  nine  miles.  In  1903  the  territory  west 
from  Fifty-Second  avenue  to  Austin  avoiue 
on  the  line  of  this  railroad — a  distance  of  one 
mile — was  annexed  to  the  city  of  Chicago, 
and  Austin  avenue  became  the  western  dty 
limit  Between  Fifty-Second  avenue  and 
Austin  avenue,  the  road  Intersects  eight  north 
and  south  streets.  From  Fifty-Second  ave- 
nue west,  the  road  of  appellee  is  paralleled 
by  the  road  of  the  Chicago  &  Northwestern 
Railway  Company,  a  steam  railway;  the 
right  of  way  of  the  railway  company  extend- 
ing along  the  north  line  of  Lake  street  and 
South  boulevard.  By  the  said  ordinance  of 
the  town  of  Cicero,  it  was  provided  that  the 
tracks  of  the  Cicero  &  Harlem  Railroad  Com- 
pany should  be  placed  on  the  north  82  feet 
of  the  street  for  a  part  of  the  distance  and 
on  the  north  28  feet  of  the  street  for  the  re^ 
malnder  of  the  route,  and  permitted  the 
building  of  a  double-track  railway.  In  1906 
the  dty  council  of  the  dty  of  Chicago  passed 
an  ordinance  requiring  the  appellee  and  the 
Chicago  &  Northwestern  Railway  Company 
to  elevate  their  roadbeds  and  tracks  as  far 
west  as  Austin  avenue.  This  ordinance  re- 
quired the  acceptance  of  each  company  with- 
in 90  days  after  its  passage,  before  It  should 
become  effective  as  to  such  company,  and 
provided  by  its  terms  that  in  case  it  was  not 
so  accepted  the  ordinance  should  be  consider- 
ed null  and  void  as  to  the  company  not  ac- 
cepting. The  Chicago  &  Northwestern  Rail- 
way Company  accepted  this  ordinance,  but 
appellee  dedlned  to  do  so.  The  steam  rail- 
way company  thereup<»i  proceeded  to  elevate 
its  roadbed  and  tnu^s  as  far  west  as  Austin 
avenue,  which  work  was  completed  In  1909. 
The  roadbed  was  Inclosed  on  both  sides  by  a 
concrete  retaining  wall  20  feet  high,  built  on 
the  boundary  lines  of  the  right  of  way.  The 
roadbed  Is  carried  over  the  Intersecting 
streets  by  bridges,  supported  by  abutments 
built  along  the  east  and  west  boundaries  of 
the  streets.  The  north  rail  of  the  appellee's 
north  track,  from  Willow  avenue  to  Austin 
avenue,  runs  parallel  with  and  la  about  nine 
feet  south  of  the  south  retaining  wall  of  the 
Chicago  &  Northwestern  Railway  Company. 
Another  ordinance  was  passed  by  the  dty  of 
Chicago  requiring  appellee  to  elevate  the 
plane  of  its  tracks  between  Fifty-Second  ave- 
nue and  Austin  avenue.  This  ordinance  also 
provided  that  It  should  become  effective  from 
and  after  its  passage,  and  provided  that  it 
should  be  null  and  void,  unless  appellee  ac- 
cepted its  terms  within  60  days  after  its  pas- 
sage. The  appellee  declined  to  accept  this 
ordinance.  Thereafter  on  November  22, 1909, 
the  ordinance  here  involved  was  passed.  The 
first  section  of  the  ordinance  Is  as  follows: 
"Paragraph  1.  That  no  person  or  corpora- 
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tion  shall  propel,  or  cause  to  be  prot)eIled, 
any  single  car  or  train  of  cars  on  any  track  or 
tracks  situated  on  the  surface  of  any  street 
In  the  city  of  Chicago,  across  an  intersecting 
street,  whai  the  tndk.  or  tracks  on  which 
such  single  car  or  train  of  cars  is  or  are  pro- 
pelled run  parallel  to  the  tracks  of  any  steam 
railroad  the  tracks  of  which  are  elevated  on 
an  embanlunent  and  are  carried  over  Inter- 
secting streets  by  a  bridge  or  bridges,  where 
the  condition  is  such  diat  any  rail  of  said  sur- 
face track  is  within  fifteen  (15)  feet  of  the 
end  of  any  ahutment  wall  supporting  said 
bridge  or  bridges. 

"Paragraph  2.  It  Is  hereby  declared  to  be 
a  nuisance  for  any  person  or  corporation  to 
operate  a  single  car  or  train  of  cars  in  viola- 
tion of  the  foregoing  paragraph." 

The  second  section  provides  for  a  fine  of 
not  less  than  $6  nor  more  than  $25  for  each 
violation  of  the  ordinance,  and  provides  fur- 
ther that  every  single  car  or  train  of  cars 
operated  in  violation  of  the  ordinance  shall 
be  deemed  a  separate  offense.  It  was  admit- 
ted that  If  the  ordinance  was  held  valid  there 
had  been  304  violations  of  the  same,  and  that 
judgment  should  be  entered  accordingly.  On 
a  bearing  the  municipal  conrt  of  Chicago  en- 
tered Judgment  for  the  defendant,  and  the 
case  is  brought  to  this  court  upon  a  certificate 
of  the  trial  judge  that  it  is  a  case  where  the 
validity  of  a  municipal  ordinance  Is  Involved, 
and  that  in  his  opinion  public  interest  re- 
quires that  an  appeal  be  allowed  directly  to 
this  court 

Tbe  contention  of  appellee  in  the  court  be- 
low, and  its  contention  here,  Is  that  as  to  It 
this  ordinance  is  invalid,  because  It  Impairs 
the  obligation  of  the  contract  between  It  and 
the  town  of  Cicero;  that  It  deprives  It  of 
property  without  compensation,  and  Is  not  a 
valid  exercise  of  the  police  power  of  the  city. 
Appellant  contends,  on  the  other  hand,  that 
the  ordinance  on  which  the  suit  Is  founded 
In  effect  requires  track  elevation;  that  It  Is 
neither  unreasonable  nor  unconstitutional, 
and  is  one  which  the  city  had  authority  to 
pass. 

This  ordinance  is  in  no  sense  one  requiring 
track  elevation.  It  does  not  pretend  to  per-, 
mit  the  separation  of  the  grade  of  the  rail- 
road tracks  from  the  grade  of  the  street,  ei- 
ther by  elevating  or  depressing  the  roadbed 
and  tradis  of  the  railroad.  It  provides  sim- 
ply for  the  removal  of  the  tracks  of  any  rail- 
road company  which  are  lying  parallel  with 
the  tracks  of  any  elevated  steam  road  and 
within  15  feet  of  the  end  of  any  abutment  wall 
supporting  the  bridge  or  bridges  which  carry 
the  elevated  tracks  over  any  intersecting 
street  So  far  as  the  terms  of  this  ordinance 
alone  are  concerned,  track  elevation  on  the 
part  of  appellee  is  not  contemplated  or  per- 
mitted. 

Appellant  urges  that  appellee  can  avoid  the 
destruction  of  Its  north  track  under  this  ordi- 
nance by  complying  with  one  of  the  ordbian- 


ces  heretofore  passed,  requiring  appellee  to 
elevate  its  tracks  between  Fifty-Second  and 
Austin  avenues,  and  refers  to  those  ordinanc- 
es as  though  the  same  were  still  in  force  ai)d 
effect  Each  of  those  ordinances,  by  express 
terms,  provided  that  It  would  become  opera- 
tive only  upon  the  acceptance  of  its  terms 
by  appellee  within  a  specified  time,  and.  In 
case  appellee  should  fall  to  so  accept  it  that 
it  would  becom»  null  and  void.  As  appellee 
declined  ip  each  Instance  to  accept  the  terms 
of  these  ordinances,  they  never  became  ef- 
fective, and  appellee  Is  in  the  same  position 
toward  the  city  of  Chicago  as  though  no  such 
elevation  ordinances  had  ever  been  passed. 

Under  the  ordinance  passed  by  the  tovni  of 
Cicero,  the  Cicero  &  Harlem  Railroad  Com- 
pany was  granted  the  right  to  construct  a 
railroad,  consisting  of  two  tracks,  from  Flft^- 
Second  avenue  to  Harlem  avenue  over  a  spec- 
ified portion  of  the  streets  Indicated.  Tills 
ordinance  provided  that  that  company  should 
operate  a  surface  railroad  under  the  grant 
and  spedfled  the  manner  in  which  Its  tracks 
should  cross  the  intersecting  streets  and  the 
condition  In  which  such  crossings,  including 
the  grade  of  the  street  and  the  pavement 
should  be  left  after  the  building  of  the  road 
had  been  completed.  The  road  was  built  un- 
der this  ordinance,  and  was  afterwards  sold 
to  the  appellee  for  a  large  sum  of  money, 
and  has  been  operated  as  a  double-track  sur- 
face railroad  since  the  time  of  Its  comple- 
tion. The  evidence  shows  that  appellee  runs 
296  trains  dally  to  Austin  avenue,  and  that 
these  trains  carry  50,000  passengers.  There 
was  no  dispute  as  to  any  fact  The  evidence 
further  discloses  that  the  removal  of  the 
north  track  to  a  distance  of  15  feet  from  the 
abutment  of  the  bridges  over  the  eight  In- 
tersecting streets  between  Fifty-Second  and 
Austin  avenues,  which  abutments  are  on  the 
north  line  of  appellee's  right  of  way  of  32 
feet,  would  leave  but  17  feet  for  appellee's 
use,  and  that  two  tracks  could  not  be  used  In 
that  space  To  comply  with  this  ordinance, 
appellee  would  be  limited  to  one  track  for 
the  operation  of  its  road  between  Fifty-Sec- 
ond and  Austin  avenues,  which  It  Is  not  de- 
nied would  seriously  impair  the  operation  of 
the  road  and  its  revenue. 

The  contention  of  appellant  is  that  the  con- 
ditions existing  at  the  eight  street  crossings 
between  Fifty-Second  and  AusUn  avenues  are 
so  dangerous  .that  the  passage  and  enforce- 
ment of  this  ordinance  is  a  proper  exercise 
of  Its  police  power  to  insure  the  safety  of  the 
public.  It  Is  shown  by  the  evidence  that  at 
each  of  the  street  crossings  In  question  appel- 
lee has  voluntarily  Installed  and  maintains 
gates,  at  which  signal  bells  are  rung  auto- 
matically on  approach  of  trains  and  lights 
put  on,  which  continue  to  bum  while  the 
bells  are  ringing.  A  fiag  Is  also  displayed  at 
the  time,  which  Indicates  whether  the  gate 
is  up  or  downi  These  gates  are  located  be- 
tween the  abutments  and  the  north  track  of 
appellee  and  are  about  three  feet  from  th* 
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retaining  wall  and  abutments.  The  arms  of 
the  gates,  when  lowered,  extend  across  the 
full  width  of  the  street  and  the  sidewalk. 
Dnring  four  hours  of  each  day,  which  are 
referred  to  as  rush  hours  (two  hours  in  the 
morning  and  two  hours  in  the  evening), 
trains  are  run  over  this  territory  every  three 
minutes  and  at  times  at  the  rate  of  one 
every  minute  and  a  half.  During  the  time 
that  these  conditions  have  existed  at  the 
eight  street  crossings  fn  question,  since  the 
elevation  of  the  tracks  of  the  Chicago  & 
Northwestern  Railway  Company,  but  two  ac- 
cidents are  shown  to  have  occurred  at  any  of 
these  crossings — one  to  a  policeman  on  duty 
at  one  of  the  crossings,  and  one  in  which  a 
milk  wagon  was  struck.  The  mere  fact  that 
these  crossings  may  be  dangerous  is  not  suf- 
ficient to  authorize  the  city  to  deprive  appel- 
lee of  its  right  to  use  South  boulevard  and 
Lake  street  under  Its  contract  originally 
made  with  the  town  of  Cicero.  That  ordi- 
nance granted  to  the  assignor  of  appellee 
permission  and  authority  to  lay  its  tracks 
on  the  north  32  feet  of  South  boulevard  and 
Lake  street,  and  to  use  them  for  the  purposes 
for  which  they  are  being  used. 

[1]  The  privilege  of  the  use  of  the  public 
streets  of  the  dty  or  town,  when  granted 
by  ordinance,  is  not  always  a  mere  license, 
revocable  at  the  pleasure  of  the  municipality 
granting  It,  for,  if  the  grant  is  for  an  ade- 
quate consideration  and  is  accepted  by  the 
grantee,  then  the  ordinance  ceases  to  be  a 
mere  license,  and  becomes  a  valid  and  bind- 
ing contract;  and  the  same  result  is  reached 
where,  in  case  of  a  mere  license,  it  is,  prior 
to  its  revocation,  acted  upon  in  some  sub- 
stantial manner,  so  that  to  revoke  It  would 
be  inequitable  and  unjust  Chicago  Munic- 
ipal Gas  Light  Co.  v.  Town  of  Lake,  130  111. 
42,  22  N.  E.  616;  City  of  Belleville  v.  Citizens- 
Horse  RaUway  Co.,  152  lU.  171,  38  N.  E.  584, 
26  L.  R.  A  681;  People  T.  Blocki,  203  111. 
363,  67  N.  H.  809. 

[2, 3}  This  ordinance  is,  in  effect,  an  at- 
tempt to  revoke  the  license  of  appellee  to 
use  the  street  under  the  terms  of  the  ordi- 
nance giving  it  that  permission.  The  grant 
by  the  town  of  Cicero,  and  by  which  the  city 
of  Chicago  is  bound,  was  accepted  and  acted' 
upon  in  a  substantial  manner  by  appellee 
and  its  assignor,  and  now  constitutes  a  con- 
tract binding  and  obligatory  upon  appellant 
and  appellee,  which  cannot  be  arbitrarily 
broken.  The  dty  of  Chicago  undoubtedly  has 
the  right,  in  the  exercise  of  its  police  power, 
to  i^nlate  the  use  by  appellee  of  its  tracks 
and  cars  in  a  reasonable  manner,  but  it  can- 
not, under  the  pretense  of  regulation,  deprive 
the  appellee  of  Its  property  or  of  any  of  its 
essential  rights  and  privileges  acquired  un- 
der the  contract  with  the  town  of  Cicero. 
City  of  Chicago  ▼.  Jackson,  196  111.  496,  63  N. 
E.  1013,  1135 ;  City  of  BellevlUe  v.  Turnpike 
Co,  234  III.  428,  84  N.  E.  1048,  17  L.  B.  A. 


(N.  S.)  1071;  Venner  ▼.  Chicago  City  Ball- 
way  Co.,  246  m.  170,  92  N.  E.  643. 

[4]  It  cannot  be  contended  that  by  this  or- 
dinance appellant  is  attempting  in  any  man- 
ner to  regulate  the  use  by  appellee  of  its 
tracks  and  cars,  and,  indeed,  counsel  for  ap- 
pellant frankly  admit  that  such  is  not  the 
purpose  of  the  ordinance,  and  Insist  that  the 
ordinance  is  one  requiring  elevation.  As  has 
been  pointed  out,  this  ordinance  cannot  be 
regarded  in  any  sense  as  an  elevation  ordi- 
nance, and,  as  its  only  purpose  is  to  require 
the  removal  of  the  tracks  of  such  railroad 
companies  as  are  situated  as  is  appellee,  it 
is  such  an  infringement  upon  the  rights  of 
appellee  as  renders  the  ordinance  Invalid  as 
to  it.  The  right  of  the  city,  by  the  exercise 
of  its  police  power,  to  regulate  any  business 
or  the  use  of  any  property  does  not  give  the 
power  to  prohibit  the  conducting  of  a  law- 
ful business,  or  to  suppress  entirely  the  use 
of  property.  Town  of  Lake  View  v.  Rose 
HUl  Cemetery  Co.,  70  111.  191,  22  Am.  Rep. 
71 ;  City  of  Chicago  v.  Gunning  System,  214 
111.  628,  73  N.  B.  1036,  70  L.  R.  A.  230. 

[5]  It  is  contended  by  appellant  that  it  has 
the  power  to  declare  such  a  situation  as  is 
here  presented  to  be  a  nuisance  and  to  sup- 
press the  same.  Appellee  is  conducting  its 
business  in  accordance  with  the  grant  made 
originally  by  the  town  of  Cicero.  It  con- 
structed Its  road  by  authority  of  law,  and  is 
operating  it,  under  -the  terms  of  the  grants 
for  the  accommodation  of  the  public.  The 
city  cannot,  by  a  mere  declaration,  show  the 
operation  of  tiie  appellee's  road  through  the 
territory  Ih  question  to  be  a  nuisance,  and 
subject  Its  tracks  to  removal.  The  public 
welfare  demands  that  there  should  not  be  a 
discontinuance  of  the  operation  of  an  author- 
ized railroad.  Chicago,  Rock  Island  &  Pa- 
cific Railroad  Co.  v.  aty  of  Jollet,  79  HI.  25; 
Chicago  &  Eastern  Illinois  Railroad  Co.  T. 
Loeb,  118  lU.  203,  8  K.  E.  460,  69  Am.  Rep. 
341. 

Appellant  complains  of  the  refusal  of  the 
court  to  hold  as  law  67  propositions  submit- 
ted by  it,  and  of  the  action  of  the  court  in 
holding  as  law  18  propositions  submitted  by 
appellee.  Many  of  the  propositions  submit- 
ted by  appellant  were  abstract  propositions 
of  law  and  were  correct,  but  were  not  ap- 
plicable to  the  questions  Involved  here.  We 
have  not  made  a  critical  examination  of  all 
these  propositions  of  law  as  to  the  refusal  or 
holding  of  which  error  has  been  assigned,  as 
the  Judgment  of  the  court  below  was  clearly 
proper,  even  though  there  may  have  been 
error  in  the  action  of  the  court  in  passing 
upon  some  of  the  propoBitions  submitted. 

For  the  reasons  stated,  the  ordinance  in 
question,  as  applied  to  the  tracks  of  appel- 
lee from  Fifty-Second  avenue  to  Austin  ave- 
nue, in  the  city  of  Chicago,  Is  invalid,  and 
the  Judgment  of  the  municipal  court  is  af- 
firmed. 

Judgment  affirmed. 
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BOOZ  T.  TEXAS  &  P.  BY.  C30. 
(Supreme  Court  of  Illinois.     June  20,  1911.) 

1.  CoNBTrraTioNAi.  Law  (§  316*)-rD0E  Pro- 
cess  OF  LiAW-^UBISDICTION. 

A  question  of  the  jurisdiction  of  the  court 
to  render  a  judgment  is  one  of  due  process  of 
law;  and  hence,  if  the  defendant  is  not  ame- 
nable to  process  within  the  state,  judgment 
against  it  is  not  rendered  in  pursuance  of  due 
process  of  law,  guaranteed  by  the  Constitu- 
tion. 

[EM.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent.  Dig.  S{  935-947;  Dec  Dig. 
i  315.»] 

2.  COBPOKATIONB  (S  668*)— FOBEIOB  COBPOBA- 

TIONS— Pbocess— Sebvicb. 

Under  Practice  Act  (Hurd's  Rev.  St.  1909, 
c.  110)  i  8,  providing  that  jurisdiction  may 
be  obtained  over  a  eorporatlon  by  service  of  a 
copy  of  the  writ  on  any  clerk  or  agent  of  the 
corporation,  if  the  president  cannot  be  found 
within  the  county,  service  may  be  had  on  a 
foreign  as  well  as  a  domestic  corporation,  pro- 
vided the  foreign  corporation  is  present  within 
the  state  and  has  a  resident  agent  on  whom 
process  may  be  served;  a  business  corporation 
being  regarded  as  constructively  present  within 
any  state  where  it  has  property  and  carries 
on  its  operations  by  means  of  agents,  though  its 
domicile  is  in  another  state. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  SS  2603-2627;  Dec.  Dig.  f  668.»1 

3.  Railboads  (8  33*)— Fobbion  Oobpobations 
—Actions— Pbocbss— Service. 

Where  a  foreign  railroad  corporation  had 
no  property  or  agent  authorized  to  make  a 
contract  for  or  bind  it  in  any  way  within  the 
state,  it  was  not  subject  ^to  suit  in  Illinois  by 
service  on  a  mere  soliciting  agent. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  a  70,  71:  Dec  Dig.  §  33;»  Cor- 
porations, a  2487-2677.] 

Error  to  Municipal  Court  of  Chicago; 
William  N.  Oemmlll,  Judge. 

Action. by  John  T.  Booz  against  the  Texas 
ft  Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Jeffery,  Ott  &  Oampbell  (Charles  V.  Clark, 
of  counsel),  for  plaintiff  In  error. 

CARTWRIGHT,  3.  John  T.  Boos,  de- 
fendant in  error,  sned  the  Texas  ft  Pacific 
Railway  Company,  plaintiff  In  error,  for  the 
value  of  an  overcoat  alleged  to  have  been 
•  lost  by  him  on  February  25,  1909,  through 
negligence  of  plaintiff  In  error  while  he  was 
a  passenger  on  one  of  Its  trains  between  two 
stations  In  Louisiana.  Summons  was  re- 
turned by  a  bailiff  served  on  George  W. 
Pither,  cUef  clerk  and  agent  of  defendant 
A  limited  appearance  was  entered  by  attor- 
neys for  defendant  for  the  sole  purpose  of 
questioning  the  Jurisdiction  of  the  court,  and 
a  motion  was  made  to  quash  and  set  aside 
the  return.  The  facts  upon  which  the  mo- 
tion was  decided  are  as  follows: 

The  defendant  is  a  railroad  corporation 
existing  under  the  laws  of  the  United  States 
and  the  state  of  Texas,  with  Its  principal 
office  in  Dallas,  Tex.  Its  lines  of  road  are 
In  Texas  and  Louisiana,  and  It  has  never 


owned,  leased,  or  operated  any  road,  nor 
had  any  prlncix>al  office,  in  this  state,  and 
the  cause  of  action  did  not  arise  In  this 
state.  George  W.  Pither  is  an  employe  of 
W.  C.  Staley,  a  soliciting  freight  agent,  and 
Ellis  Famsworth,  a  soliciting  passenger 
agent,  of  several  foreign  railroad  companies. 
Including  the  defendant  The  defendant  and 
four  other  railroad  companies  operating  rail- 
roads outside  of  this  state  In  the  same  re- 
gion jointly  maintain  three  offices  in  the 
city  of  Chicago  and 'jointly  pay  the  office 
expenses  and  salaries  of  the  emidoyes;  the 
defendant  paying  its  share  of  the  rental 
and  salaries.  All  the  employ^  and  the 
business  are  under  the  control  of  Edward 
B.  Boyd,  who  is  not  an  officer  of  any  of  the 
corporations,  but  is  hired  by  the  railroads 
Jointly,  and  is  called  an  assistant  to  the  vice 
president  The  only  business  transacted 
through  this  office  or  by  the  employ&i  Is 
soliciting  shipments  by  way  of  the  lines  of 
these  corporations  from  large  manufacturing 
and  Industrial  concerns,  and  endeavoring  to 
persuade  prospective  shippers  or  consignees 
of  freight  to  route  shipments  over  the  lines 
of  said  corporations,  and  soliciting  passen- 
ger business  by  persuading  passengers  to 
purchase  their  tickets  so  they  will  pass  over 
some  one  or  more  of  the  lines  of  said  cor- 
porations, all  of  which  are  outside  of  this 
state.  That  is  and  has  been  the  only  busi- 
ness transacted  in  this  state  for  the  defend- 
'ant,  and  neither  Boyd  nor  any  of  the  em- 
ployte  under  him  have  any  power  to  make 
a  contract  for  the  defendant  to  Issue  any 
bill  of  lading,  sell  any  ticket  receive  any 
money,  or  make  any  freight  or  passenger 
contract  Boyd  and  his  subordinates  devote 
only  a  portion  of  their  time  to  the  services 
of  the  defendant,  and  the  sole  duties  per- 
formed by  them  are  the  solicitation  of 
freight  and  passenger  business. 

The  court  overruled  the  motion  to  quash 
the  return,  and  the  defendant  elected  to 
stand  by  its  motion,  and  declined  to  enter 
another  or  further  appearance.  The  court 
thereupon  heard  the  evidence  for  the  plain- 
tiff, found  the  issues  in  his  favor,  assessed 
his  damages  at  $50,  and  entered  Judgment 
tot  that  amount  The  defendant  excepted 
to  the  Judgment,  and  sued  out  a  writ  of  er- 
ror from  this  court  to  obtain  a  review  of  the 
record.  By  the  assignment  of  errors  It  Is 
alleged  that  the  judgment  violated  the  Con- 
stitutions of  this  state  and  the  United  States 
by  depriving  the  defendant  of  Its  property 
without  due  process  of  law. 

[1,2]  A  question  of  the  Jurisdiction  of  a 
court  to  render  a  Judgment  Is  one  of  due 
process  of  law,  and  If  the  defendant  was 
not  amenable  to  service  of.  process  within 
this  state,  the  Judgment  was  not  rendered 
In  pursuance  of  the  due  process  of  law  guar- 
anteed by  our  Constitution.  Section  8  of 
the  practice  act  (Hnrd'a  Rev.  St  1909,  c 
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110)  provides  the  method  for  acquiring  Jn- 
rlsdlcUon  of  a  corporation,  which  may  be 
done  by  leaving  a  copy  with  any  clerk  or 
agent  of  the  corporation.  If  the  president 
eannot  be  found  within  the  county.     The 
section  Is  not  confined,  in  Its  terms,  to  do- 
mestic corporations,  and  if  a  foreign  corpo- 
ration Is  present  within  this  state,  and  has 
an  agent  here,  process  may  be  serred  upon 
It.    A  business  corporation  Is  constructively 
present  in  any  state  where  it  has  property 
and  carries  on  Its  operations  by  means  of 
agents,  although  the  domicile  of  the  corpora- 
tion Is  in  another  state.    Bdwards  t.  Schil- 
linger,  246  111.  231,  91  N.  E.  1048,  187  Am. 
St  Hep.  308.    If  a  foreign  corporation  does 
business  in  the  state  through  agents.  It  may 
be  sued  there  by  obtaining  service  on  the 
agent.    Barrow  Steamship  Co.  v.  Kane,  170 
U.  S.  100,  18  Sup.  Ct.  526,  42  L.  Ed.  964; 
Western  Union  Telegraph  Ck).  t.  Pleasants, 
46  Ala.  641.     If  it  avails  Itself  of  the  priv- 
ilege of  doing  business  in  a  state  whose  laws 
authorize  it  to  be  sued  there  by  service  of 
process  upon  an  agent,  its  assent  to  such 
service    will    be    implied    (13    Am.    St    Bng. 
Eney.  of  Law  [2d  Ed.]  895) ;  but  the  foreign 
corporation  must  Jiave  entered  the  domestic 
state  for   the  purpose  of  carrying   on  its 
business  there  (19  Oyc.  1328). 

In  Mineral  Point  Railroad  Co.  v.  Keep,  22 
111.  9,  74  Am.  Dec.  124,  a  Wisconsin  corpo- 
ration had  built  and  operated  a  railroad 
from  the  line  between  Wisconsin  and  this 
state  to  Warren,  in  Jo  Daviess  county,  and 
it  was  held  the  foreign  corporation,  having 
property  in  this  state  and  doing  business 
here,  coald  be  served  with  process  by  de- 
livering a  copy  to  its  conductor;  the  presi- 
dent not  being  within  the  state.  In  Italian- 
Swiss  Agricultural  Colony  y.  Pease,  194  111. 
98,  62  N.  E.  317,  a  foreign  corporation  had 
extended  its  business  into  this  state  and 
transacted  such  business  here  through  an 
igent,  who  occupied  an  office  maintained  by 
Jie  corporation,  and  who  was  advertised  on 
:he  office  door  as  its  Western  agent,  and 
be  corporation  had  written  letters  to  its 
lustomers  referring  them  to  the  agent  for 
he  adjustment  of  its  business  atlairs.  It 
r&a  held  not  Improper  to  instruct  the  Jury 
bat  a  corporation  so  acting  was  bound,  as 
rincipal,  to  those  dealing  wlh  such  person, 
''betber  the  agency  in  fact  existed  or  not 
t  was  not  implied,  however,  that  any  rep- 
^sentati-ve  capacity  would  be  sufficient  to 
>nstltute  a  representative  an  agent,  and  at- 
sDtlon  was  called  to  the  fact  that  In  oth- 
r  instructions  the  court  advised  the  Jury 
lat  a  salesman  who  sells  goods  for  a  cor- 
>ratlon  on  commissioa  and  stands  In  no 
;her  relation  to  the  corporation  is  not  an 
;ent  as  contemplated  by  the  statute,  and 
.at  service  of  process  on  such  a  salesman 
ould    not  confer  Jurisdiction  on   the  cor- 


poration. Doing  business  within  this  state 
means  the  transaction  of  the  ordinary  busi- 
ness In  which  the  corporation  is  engaged,  by 
the  exercise  of  some  of  its  ctmrter  powers. 
Alpena  Cement  Co.  t.  Jenkins  &  Reynolds 
Co.,  244  111.  354,  91  N.  E.  480.  In  Midland 
Pacific  Railway  Co.  ▼.  McDermid,  91  111.  170, 
the  defendant  was  a  corporation  of  the  state 
of  Nebraska,  and  the  summons  was  served 
on  Its  general  superintendent  temporarily 
in  this  state  and  passing  through  It,  and 
the  defendant  did  not  do  any  business  nor 
have  any  property  in  this  state.  The  service 
was  within  the  literal  language  of  the  prac- 
tice act;  but  it  was  held  that,  there  being 
no  local  agent  in  this  state,  there  was  no 
one  upon  whom  service  of  iK-ocess  could  be 
lawfully  had. 

[3]  The  return  of  the  bailiff  was  not  con- 
clusive of  the  fact  that  George  W.  Pither 
was  the  agent  of  the  defendant,  and  defend- 
ant was  at  liberty  to  dispute  the  truth  of  the 
return.  The  conclusion  as  to  that  fact  de- 
pended upon  whether  the  defendant  had  ex- 
tended its  business  into  this  state,  so  as 
to  be  constructively  present  here,  and  was 
transacting  that  business  through  George  W. 
Pither,  as  its  agent.  The  defendant,  being 
a  foreign  corporation,  could  only  be  served 
in  this  state  If  It  was  doing  business  here, 
and  no  one  could  be  an  agent  of  the  de- 
fendant unless  he  had  power  to  represent  it 
In  the  transaction  of  some  part  of  the  busi- 
ness contemplated  by  its  charter.  There 
was  no  one  in  this  state  who  had  power  to 
make  any  contract  or  bind  the  defendant 
in  any  way,  and  the  mere  solicitation  of 
business  by  persons  who  have  no  other  au- 
thority Is  not  doing  business  within  this 
state.  Neither  Boyd  nor  any  one  under  him 
had  authority  to  sell  a  ticket,  issue  a  bill  of 
lading,  or  make  a  contract  for  the  defend- 
ant, and  they  were  no  more  agents  of  the 
defendant  than  other  railroad  companies 
selling  tickets  or  issuing  bills  of  lading  un- 
der which  the  passengers  or  freight  would 
pass  over  the  road  of  the  defendant  in  Tex- 
as or  Louisiana.  The  decisions  of  the  courts 
are  that  mere  solicitors  of  business  are  not 
agents,  within  the  meaning  of  the  statute. 
Wall  V.  Chesapeake  &  Ohio  Railway  Co.,  95 
Fed.  398,  37  O.  C.  A.  129;  Falrbank  Co.  v. 
C,  N.  O.  &  T.  P.  Ry.  Co.,  54  Fed.  420.  4  C. 
C.  A.  403,  38  L.  R.  A.  271;  Green  v.  Chi- 
cago, Burlington  &  Qulncy  Railroad  Co., 
205  U.  S.  530,  27  Sup.  Ct  595,  61  L.  Ed.  916 ; 
North  Wisconsin  Cattle  Co.  v.  Oregon  Short 
Uiie  Railroad  Co.,  105  Minn.  198,  117  N.  W. 
391. 

The  court  erred  In  refusing  to  qnash  the 
return,  and  the  subsequent  proceedings  were 
void  for  want  of  jurisdiction  over  the  de^ 
fendant     The  Jndgmoit  is  reversed. 

Judgment  reversed. 
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WALTER  CABINH3T  CO.  T.  RUSSELL  et  at 
(Supreme  Court  of  lUinois.    June  20,  1911.) 

L  CouBTS  ({  189*)  —  Chicago  MumoiPAL 
0>OBT— Rdlxs— Atfidavit  Of  Merits. 
Under  rule  18  of  the  Chicago  Municipal 
Oourt,  providing  that  in  cases  of  the  fourth 
dass  statements  of  set-off  must  be  filed  with 
the  defendant's  appearance,  and  that  the  plain- 
tiff shall  file  an  affidavit  of  merits  of  defense 
to  the  set-off  within  such*time  as  the  court  may 
order,  a  plaintiff  cannot  be  in  default  for  want 
of  such  an  affidavit  of  merits  until  the  order  is 
made,  fixing  the  time  within  which  it  must  be 
filed. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  189.»] 

2.  COTTBTB  (§  189»)  —  Chicago  Municipai, 
CouBT— Rni-Es— Time  to  Plead. 

Where  a  defendant  has  filed,  in  the  Chicago 
Municipal  Court,  a  statement  of  set-off  after  the 
time  allowed  to  plead,  without  securing  special 
leave,  neither  the  coijrt  nor  the  plaintiff  is  re- 
quired to  recognize  it;  the  statement  being 
placed  among  the  papers  in  the  cause  without 
authority  of  law. 

(Ed.  Note.— For  other  cases,  see  Courts,  Dec 
Dig.  i  189.*]  ^ 

3.  DlSCOVKBT  (J  89*)— Statotoby  Pbotisioks 
—Production— Inspection  of  Wbitten  Iw- 
btkuments. 

Under  Ilnrd's  Rey.  St  1909,  c  61,  f  9,  pro- 
Tiding  that  the  courts  may  require  parties  to 
produce  books  of  account  or  writings  in  their 
possession  which  contain  evidence  pertinent  to 
the  issue,  the  object  of  which  is  to  ^ve  litigants 
a  speedy  and  summary  way  of  obtaining  written 
evidence  in  the  possession  of  the  other  party, 
one  cannot  secure  a  general  investigation  of  the 
business  of  a  party,  or  of  any  transaction  not 
material  to  the  issue ;  and  hence,  where  a  de- 
fendant claimed  as  a  set-off  commissions  for 
sales  of  plaintifTs  goods,  an  order  compelling 
tile  plaintiff  to  produce  all  books  of  account 
with  reference  to  sales  in  a  certain  territory 
was  erroneous,  not  being  limited  to  the  issue  of 
the  sales  made  by  defendant. 

[Ed.   Note.— For  other  cases,  see   DiscoTery, 
Cent.  Dig.  {  116 ;   Dec.  Dig.  §  89.*] 

4.  Coubts  (I  189*)  —  Chicago  MtjwiciPAL 
CouBT— Plbadino  and  Pboof. 

While  the  formalities  of  pleading  have  been 
abolished  in  the  Chicago  Munidpal  Court,  the 
purpose  of  statements  of  claim  and  of  set-off 
which  are  still  required  is  to  inform  the  op- 
posite party,  and  a  partv  is  limited  in  his  e^d- 
dence  to  the  claim  be  has  made,  and  cannot 
plead  one  claim  agd  recover  upon  another. 

[Ed.  Note.— For  other  cases,  see  Conrts,  Dec. 
Dig.  {  189.»] 

6.  Courts  (S  189*)  —  Chicago  Municipal 
Co  UBT— Scope  or  Pleading — Extension  or 
Plea. 

The  issue  raised  by  a  statement  of  set-off 

cannot  be  extended  by  oral  claims  or  affidavits. 
[Ed.  Note.— For  other  cases,  see  Conrts,  >Dec. 

Dig.  §  180.»] 

6.  Coubts  (|  189*)  —  Chicago  Municipai, 
CouBT— Sfatemknt  or  Set-Off  —  TiicB  of 
Filing — Extension. 

The  time  for  filing  statements  of  set-off  in 
the  Chicago  Municipal  Court  may,  in  the  discre- 
tion of  the  court,  be  extended. 

[Ed.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  {  189.*] 

7.  Constitdtiokal  Law  (|  814*)— Due  Pso- 
CBSs  OF  Law— Conduct  of  Tbial. 

In  an  action  where  the  court  ordered  plain- 
tiff to  produce  certain  writings  and  books  of  ac- 
count in  his  possession,  and  the  plaintiff  failed 


and  refused  to  do  so,  the  court  cannot,  consist- 
ently with  due  process  of  law,  strike  his  plead- 
ings from  the  file  and  award  Judgment  for  de- 
fendant upon  a  set-off,  for  the  contempt  of  a 
earty  does  not  justify  the  conrt  in  depriving 
im  of  his  civil  rights,  and  the  plaintiff,  so  far 
as  the  set-off  is  concerned,  occupied  the  position 
of  defendant,  of  whom  the  court  had  jurisdic- 
tion, and  it  cannot  deprive  him  of  bis  defense 
because  in  contempt. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  934;   Dec.  Dig.  |  314.*] 

8.  Constitdtionai,  Law  ({  70*)— Discovkbt 
UN  DEB  Statutobt  Pbocekdings— Refusai, 
of  Discovert— Effect. 

Under  Hurd's  Rev.  St  1909,  c.  51,  {  9,  al- 
lowing the  court  to  order  a  party  to  produce 
books  or  writings  in  his  possession  which  are 
pertinent  to  the  issue,  which  does  not  provide 
that  a  faiVire  to  comply  with  such  order  will 
raise  a  presumption  wnich  entitles  the  conrt  to 
strike  out  his  pleadings  from  the  files  and  ren- 
der judgment  against  him,  tbe  court  may  not 
raise  such  a  presumption  m  the  absence  of  ex- 
press statutory  authority,  for  the  Legislature 
makes  the  law,  and  it  la  the  province  of  the 
court  merely  to  determine  It 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al r.«w.  Cent  Dig.  {§  129-132;  Dec.  Dig.  { 
70.») 

Error  to  Municipal  Court  of  Chicago;  WQ- 
liam  N.  GemmlU,  Judge. 

Action  by  the  Walter  Cabinet  Coippany 
against  Samuel  A.  Russell  fand  others.  There 
was  a  judgment  for  defendants  upon  their 
set-off,  and  plaintiff  brings  error.  Reversed 
and  remanded. 

Moses,  Rosenthal  &  Kennedy  (Walter  Badi- 
rach  and  'B.  D,  Wallace,  of  counsel),  for 
plaintiff  In  error.  Earl  J.  Walkw,  for  de- 
fendants In  error. 


DUNN.  J.  The  plaintiff  In  oror  raed  the 
defendants  In  error  In  a  case  of  the  fourth 
class  In  the  municipal  court  of  Chicago  npon 
an  attachment  bond.  The  appearances  of  the 
defendants  were  entered  on  December  2, 
1910,  and  an  extension  of  time  for  filing  an 
aflldavlt  of  merits  was  granted  to  them.  On 
December  9th,  without  any  leave  of  court, 
the  defendant  in  error  Russell  filed  a  state- 
ment of  set-off  and  afildavlt,  but  no  order 
was  then  or  afterward  made  In  regard  to 
the  plalntlfTs  affidavit  of  merits  of  defense, 
and  no  such  affidavit  of  merits  was  filed  by 
the  plaintiff.  The  statement  of  set-off  dalm- 
ed  $376  from  the  plaintiff  "for  commission 
on  goods  sold  for  the  plaintiff  by  the,  said  de- 
fendant" On  December  12tli,  upon  the 
motion  of  defendant  In  error  Russell,  an 
order  was  made,  over  the  objection  of  the 
plaintiff  In  error,  requiring  It  to  produce,  on 
December  19,  1910,  for  the  defoidant's  In- 
spection and  examination,  all  books,  papers, 
and  memoranda  showing  orders  and  sales  of 
furniture-  cabinets  of  the  plaintiff  In  that 
part  of  the  United  States  between  St  Paul, 
Minn.,  and  Galveston,  Tex.,  west  of  Lake, 
Michigan  and  east  of  Colorado.  On  Decem- 
ber 16th  the  plaintiff  In  error  moved  to  strike 
from  the  files  the  statement  and  affidavit  of 
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set-off,  because  they  were  not  filed  with  the 
defendant's  appearance  and  no  leave  was 
given  to  file  them.  This  motion  was  denied. 
On  December  23d  defendant  in  error  Russell 
moved  to  strike  from  the  files  the  plaintlfTs 
statement  of  claim  and  to  render  judgment 
In  favor  of  the  defendant  for  the  amount  of 
his  set-oCr.  In  support  of  his  motion,  he 
reed  to  the  court  affidavits  showing  that  the 
plaintiff  in  error  had  failed  and  refused  to 
comply  with  the  ordffl  of  December  12th  in 
regard  to  the  production  of  books  and  pa- 
pers, and  did  not  intend  to  comply  with  that 
order,  and  the  plaintiff  In  error,  by  Its  coun- 
sel, stated  that  the  order  would  not  be  com- 
plied with.  The  court  sustained  the  motion, 
the  plaintiff's  statement  of  claim  was  strick- 
en from  the  files,  and  Judgment  was  entered 
against  the  plaintiff,  in  favor  of  the  defend- 
ant Russell,  for  the  amount  of  his  set-off, 
1375,  and  costs,  and  in  favor  of  the  defend- 
ant the  American  Surety  Company  for  costs. 
A  writ  of  error  to  review  this  record  was 
sued  out  of  this  court,  and  it  is  urged  that 
the  order  of  December  12th  and  the  Judg- 
ment of  December  23d  were  beyond  the  con- 
stitutional power  of  the  court. 

[1]  The  filing  of  a  statement  of  set-off  by 
a  defendant  sued  In  the  municipal  court  Is 
governed  by  rule  18  of  that  court,  which 
provides  that  In  cases  of  the  fourth  class 
such  statement  shall  be  filed  with  the  de- 
toidant's  appearance,  provided  that  the 
court  may  extend  the  time  for  filing  it  The 
same  rule  provides  that  the  plaintiff  shall  be 
required  to  file  an  affidavit  of  merits  of  de- 
t&iBe  to  a  set-off  within  such  time  as  the 
court  may  order.  A  plaintiff  cannot,  there- 
fore, be  in  default  for  want  of  an  affidavit 
of  merits  of  defense  until  the  court  has  made 
an  order  fixing  the  time  within  which  the 
affidavit  must  be  filed. 

[2]  Still  less  ground  is  there  for  holding 
the  plaintiff  in  default  where  the  defend- 
ant's statement  of  set-off  has  been  filed 
after  the  time  limited  by  the  rule,  and  with- 
out leave  of  the  court.  After  the  expiration 
of  the  rule,  the  defendant  had  no  right  to 
plead  without  special  leave  of  the  court,  and 
neither  the  court  nor  the  plaintiff  was  re- 
quired to  recognize  in  any  way  the  statement 
of  claim  thus  placed  among  the  papers  in 
the  cause  without  authority  of  law.  Robb 
V.  Bostwick,  4  Scam.  115;  Xlanders  v.  Whif- 
taker,  13  111.  707;  Davis  v.  Lang,  153  UL 
175,  38  N.  E.  635. 

[3]  Section  9  of  chapter  51  of  the  Revised 
Statntes  of  1909  provides  that  the  courts  may 
require  parties  to  produce  books  or  writ- 
ings In  their  possession  which  contain  evi- 
dence pertinent  to  the  Issue.  The  object  of 
this  section  is  to  furnish  litigants  a  sum- 
mary means  of  obtaining  written  evidence 
pertinent  to  the  Issues  in  a  cause  which  may 
be  in  the  possession  of  the  opposite  party. 
It  serves  the  purpose,  in  a  more  speedy  and 
summary  way,  intended  to  be  accomplished 
tijr  •  bill  at  discovery  in  some  cases,  or  a 


subpoena  duces  tecum  In  others.  It  cannot 
be  used  to  procure  a  general  Investigation  of 
the  accounts  or  business  of  a  party,  or  of 
any  transaction  not  material  to  the  issue. 
At  the  time  the  order  for  the  production 
of  books  and  papers  was  made  in  this  case, 
the  only  issue  was  upon  the  plaintlfTs  claim. 
upon  the  attachment  bond,  as  to  which  there 
Is  no  claim  that  there  was  any  evidence  in 
the  books.  The  statement  of  set-off  had  been 
filed  without  authority  of  law,  no  leave  was 
then  asked  to  file  it,  the  plaintiff  was  under 
no  obligation  to  answer  it,  and  in  that  condi- 
tion of  the  record  it  should  have  been  disre- 
garded by  the  court  upon  the  hearing  of  the 
motion  to  require  the  production  of  books. 
Had  the  court,  however,  then  given  leave 
to  file  the  statement,  the  order  to  produce 
the  plaintiff's  books  would  still  have  been 
improper.  The  claim  presented  by  the  state- 
ment was  for  commissions  on  sales  made  by 
the  defendant  Russell  for  the  plaintiff.  The 
order  was  for  the  production  of  all  books,  in- 
voices memoranda,  and  writings  showing  or- 
ders and  sales  of  furniture  cabinets  of  the 
plaintiff  within  the  territory  described.  It 
called  for  a  general  exposition  of  all  the 
plaintlfTs  business  throughout  that  terri- 
tory, of  all  sales  of  the  plaintiff's  articles, 
and  was  not  limited  to  the  issue  of  sales 
made  by  Russell.  Such  ah  order  cannot  be 
justified  as  pertinent  to  the  defendant's 
claim,  even  if  such  claim  were  to  be  con- 
sidered as  properly  in  the  case. 

[4,  5]  It  Is  urged  that  the  affidavit  of  Rus- 
sell read  in  support  of  the  motion  set  forth 
a  contract  giving  him  the  exclusive  right  to 
sell  furniture  In  the  territory  named,  by 
which  he  was  entitled  to  a  commission  on  all 
accepted  orders,  whether  from  himself  di- 
rect or  by  mall  from  the  described  territory. 
This  affidavit,  however,  did  not  make  the 
issue,  and  was  no  evidence  of  the  issue.  In 
fact,  it  was  no  part  of  the  record,  except  as 
it  was  made  so  by  Including  it  in  a  bill  of 
exceptions,  or  stenographic  report.  The  ob- 
ject of  the  rules  requiring  statements  of 
claim  and  of  set-off  is  to  inform  the  parties 
of  the  nature  of  the  respective  claims,  and, 
while  the  formalities  of  pleading  have  been 
abolished  by  statute,  it  is  still  the  law  in  the 
municipal  court,  as  in  other  courts,  that  a 
party  is  limited,  in  his  evidence,  to  the  claim 
he  has  made;  that  he  cannot  make  one  claim 
in  his  statement  and  recover  upon  proof  of 
another  without  amendment.  The  issue  is 
made  by  the  statement  .of  claim,  and  the 
evidence  must  be  limited  by  that  statement 
The  issue  cannot  be  enlarged  by  oral  claims' 
or  affidavits  filed  in  the  case. 

[6]  It  is  not  Intended  to  hold  that  the  ac- 
tion of  the  court  in  denying  the  motion  of 
the  plaintiff  in  error,  on  December  16tb,  to 
strike  the  statement  of  set-off  from  the  files 
was  erroneous.  The  denial  of  this  motion 
was  equivalent  to  an  order  then  made  ex- 
tending the  time  for  filing  the  statement,  and 
was  within  the  discretion  of  the  court    But 


Digitized  by 


Google 


464 


95  NOBTHEASXEBN  REPOBTEB 


(111. 


on  Decieint>er  12tb  no  such  order  had  been 
made,  and  nothing  appears  in  the  record  to 
show  tliat  tbe  statement  of  set-off  had  then 
ever  been  recognized  or  brought  to  the  atten- 
tion of  the  plaintiff  or  tbe  court. 
'  [7]  The  order  striking  from  tbe  flies  tbe 
plaintiff's  statement  of  claim  and  entering 
Judgment  against  it,  without  any  proof  what- 
ever, for  the  full  amount  of  tbe  defendant's 
claim  was  without  authority  of  law.  The 
constitutional  guaranty  of  due  process  of 
law,  without  which  no  person  may  be  de- 
prived of  his  property,  requires  inquiry  be- 
fore Judgment;  hearing  before  condemnation. 
The  contumacy  of  a  party  in  disobeying  the 
order  of  a  court  may  Justify  his  punishment 
for  contempt,  but  not  the  deprivation  of  his 
civil  rights,  or  the  taking  of  bis  property  and 
giving  it  to  another.  The  Judgment  here, 
though  purporting  to  be  a  Judicial  deter- 
mination of  tbe  rights  of  tbe  parties,  is,  in 
fact,  only  an  arbitrary  declaration  of  the 
Judge,  having  no  reference  to  such  rights. 
The  plaintiff  in  error,  so  far  as  tbe  set-off  of 
the  defendant  in  error  Russell  was  concern- 
ed, occupied  tbe  position  of  a  defendant,  and 
it  is  a  principle  of  fundamental  Justice  that, 
however  plenary  may  be  the  power  to  pun- 
ish for  contempt,  no  court,  having  obtained 
Jurisdiction  of  a  defendant,  may  refuse  to 
allow  him  to  answer,  refuse  to  consider  his 
evidence,  and  condemn  him  without  a  bear- 
ing, because  he  is  in  contempt  of  court.  Ho- 
vey  V.  Elliott,  167  U.  8.  409,  17  Sup.  Ct. 
841,  42  L.  Ed.  216;  Windsor  v.  McVeigh,  9.1 
U.  S.  277,  23  L.  Ed.  914;  McVeigh  v.  United 
States,  11  Wall.  259,  20  L.  Ed.  80;  Gordon 
V.  Gordon,  141  111.  160,  30  N.  E.  446,  21  L. 
R.  A.  387,  33  Am.  St.  Rep.  294;  Meacham  v. 
Bear  Valley  Irrigation  C!o.,  145  Cal.  606,  79 
Pac.  281,  68  L.  R.  A.  600;  Foley  v.  Foley, 
120  Cal.  33,  52  Pac.  122,  65  Am.  Bt  Rep. 
147;  Greig  v.  Ware,  25  Colo.  184,  55  Pac. 
163;  Trough  v.  Trough,  59  W.  Va.  464,  53 
S.  B.  630,  4  Ia  B.  A.  (N.  S.)  1185,  115  Am.  St. 
Rep.  940;  Peel  v.  Peel,  60  Iowa,  621;  Hal- 
dine  V.  Eckford,  L.  R.  7  Eq.  425. 

[I]  It  is  argued  on  behalf  of  tbe  defend- 
ants in  error  that  the  action  of  the  court 
may  be  Justified  by  "the  undoubted  right  of 
the  court  to  create  a  presumption  of  fact 
that  tbe  books,  if  produced,  would  present 
evidence  against  tbe  plaintiff."  The  trouble 
with  this  argument  is  that  there  Is  no  such 
right  The  court  administers  the  laws;  it 
Is  tbe  province  of  the  Legislature  to  make 
them.  The  Legislature  may  prescribe  rules 
of  evidence  and  change  them.  People  v.  Mo- 
Bride,  234  111.  146,  84  N.  E.  865,  123  Am.  St. 
Rep.  82;  Waugh  v.  Glos,  246  111.  604,  92  N. 
E.  974;  Plttsfleld  &  Florence  Plankroad  Co. 
V.  Harrison,  16  111.  81.  In  those  states 
Where  the  striking  of  a  party's  pleadings 
from  the  flies  and  the  entry  of  a  Judprnient 
by  default  upon  the  failure  of  such  party  to 
comply  with  an  order  for  the  production  of 


evidence  have  been  sustained,  such  action 
has  been  authorized  by  an  express  statute. 
Such  statutes.  If  within  the  power  of  the 
I^egislatnre,  find  their  sanction,  as  stated  by 
the  Supreme  Court  of  tbe  United  States,  in 
Hammond  Packing  Co.  v.  Arkansas,  212  U. 
S.  322,  29  Sup.  Ct.  370,  63  L.  Ed.  530,  in  "tbe 
undoubted  right  of  the  lawmaking  power  to 
create  a  presumption  of  fact  as  to  the  bad 
faith  and  untruth  of  an  answer  to  be  gotten 
from  tbe  suppression  or  failure  to  produce 
the  proof  ordered,  when  such  proof  concerned 
tbe  rightful  decision  of  tbe  cause."  Our  stat- 
ute contains  no  provision  for  the  striking  of 
pleadings,  the  creation  of  a  presumption,  or 
the  entry  of  Judgment  upon  a  failure  to  pro- 
duce the  evidence  required  by  an  order  of 
court  Tbe  parties  are  left  to  the  remedies 
existing,  in  tbe  absence  of  a  statute. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


C»0  111.  442) 

HOYT  V.  Mclaughlin  et  ai. 

(Supreme  Court  of  Illinois.    June  20,  1911.) 

L  INTOXICATINO   LiQUOBS    (8    264*)— INJONCt 

TiON— Nuisance— Remedy  of  Individual. 
A  nuisance  created  by  an  unlicensed  dram- 
shop, as  declared  by  Hurd's  Rev.  St  1909,  c. 
43,  i  7,  may  be  abated  at  the  suit  of  an  indi- 
vidual who  has  suffered  special  damages  ditTer- 
ent  from  that  suffered  by  him  in  common  with 
the  public,  such  as  injnry  to  his  property. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §  403;    Dec.  IMg.  S  264.*J 


2.  Ndisance  (I  72»)  —  Public  Nuisance  — 
Abatement  at  Suit  of  Pbivatb  Individ- 
ual. 

A  public  nuisance  will  only  be  abated  at 
the  suit  of  an  individual  who  has  suffered  spe- 
cial damages,  and,  where  an  individual  has  saf- 
fered  special  damages  to  his  property,  he  may 
sue,  though  the  property  of  others  has  been 
injured  by  the  same  cause,  but,  where  the  in- 
jury merely  excludes  all  alike  in  the  enjoyment 
of  a  common  right,  tbe  suit  must  be  instituted 
by  or  in  the  name  of  tbe  public. 

[Ed.    Note. — For   other   cases,   see  Nuisance, 
Cent.  Dig.  ii  164-169;  Dec.  Dig.  i  72.»] 

3.  intoxicatino  liquors  (j  80*)— licences 
—Application  —  Requisites  —  "Operated 
Without  a  License.'' 

A  dramshop  license  issued  withont  compli* 
ance  with  an  ordinance,  requiring  the  applica- 
tion to  be  signed  by  a  majority  or  the  property 
owners  according  to  frontage -on  both  sides  of 
the  street  in  the  block  where  the  dramshop  is  to 
be  kept,  or  by  a  majority  of  the  bona  fide  house- 
holders and  persons  or  firms  living  in  or  doing 
business  on  each  side  of  the  street  in  the  block 
on  which  tbe  dramshop  has  its  entrance,  is  in- 
valid, and  a  dramshop  operated  under  such  a 
license  is  "operatpd  without  a  license"  within 
Ilurd's  Rev.  St.  1909,  c.  43,  f  7,  providing  that 
an  unlicensed  dramshop  shall  be  a  nuisance. 

[Ed.'  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent  Dig.  §  S3 ;   Dec.  Dig.  g  80.*] 

4.  EquiTT  (J  239»)— Pi.eadinq — Demubrbb. 

A  demurrer  to  a  bill  in  equity  admits  tbe 
truth  of  its  allesalions. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §  494 ;   Dec.  Dig.  {  239.*] 
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5.  IirroziOATiirG  Ijiqttobs  (S  66*)— Licxhsb-^ 
Applioation— Rkqvibitxs. 

Under  a  city  ordinance,  providing  that  no 
liquor  license  shall  be  issued  unless  the  appli- 
cation therefor  is  signed  by  a  majority  of  the 
bona  fide  houaeholdfers  and  persona  or  firms  liv- 
ing in  or  doing  business  on  each  side  of  the 
Btreet  in  the  block  on  which  the  dramshop  shall 
have  its  main  entrance,  an  application  tor  a 
dramshop  having  the  main  entrance  on  two 
streets  must  have  the  reanired  signatures  of  the 
persons  on  the  two  streets,  and  the  ordinance 
IS  not  complied  with  by  procuring  signatures 
only  of  ipereonB  on  one  street. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  (  66 ;   Dec.  Dig.  {  66.*] 

6.  iNToxioATiNe  LiqnoBB  ({  103*)— Licenses 
— ^Tkanbfers— Vauditt. 

Under  Dramshop  Act  (Hurd's  Rev.  St. 
1909,  c.  43)  f  4,  providing  that  a  dramshop  li- 
cense ahall  not  be  transferable,  and  a  municipal 
ordinance,  providing  that  a  license  shall  not  au- 
thorize any  person  to  do  business  except  the 
person  named  therein,  one  may  not  own  and 
conduct  a  dramshop  under  a  license  issued  to 
and  in  the  name  of  another. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  §§  108,  110-112 ;  Dec.  Dig. 
S  108.*] 

7.  INTOXIOATINO    LiQUORB    (J    46*)— LlCENSEB 
— 0B01IIANCKS^VAI.IDrrT. 

A  municipal  ordinance  dividing  the  liquor 
license  year  into  two  equal  periods,  and  provid- 
ing for  the  issuance  of  licenses  for  the  unex- 
pired portion  of  a  year,  or  anexpired  portion  of 
any  period,  ptc,  is  not  in  conflict  with  Hurd's 
Rev.  St  1909,  c.  43,  S  ?.  prohibiting  the  grant- 
ing of  a  license  except  "on  payment  in  advance 
of  a  license  fee  not  less  than  at  the  rate  of  a 
specified  earn  per  year. 

[Ed.  Note. — For  other  oases  see  Intoxicating 
Liquors,  Cent.  Dig.  S  48;  Dec  Dig.  {  46.*] 

Appeal  from  Superior  Court,  Cook  Coun- 
ty;   William  Fennimore  Cooper,  Judge. 

Suit  by  William  M.  Hoyt  against  Robert 
G.  McLaughlin  and  anotber.  From  a  decree 
of  dismissal  for  want  of  equity,  plaintiff 
appeals  on  the  certificate  of  the  trial  court. 
Reversed  and  remanded. 

Edwin  Bebb,  for  appellant  Winston, 
Payne,  Strawn  &  Sbaw  (Artbnr  C.  Marriott, 
of  counsel),  for  appellees. 

FARMER,  J.  Tbe  appellant,  William  M. 
Hoyt,  filed  a  bill  In  the  superior  court  of 
Cook  county,  on  the  chancery  side,  for  an 
Injunction  against  Herman  P.  Orube  and 
Robert  O.  McLaughlin,  the  appellees,  the 
latter  of  whom  was  running  a  dramsbop  lo- 
cated on  tbe  comer  of  Flfty-Flftb  street  and 
Lake  avenue,  in  tbe  city  of  Chicago.  The 
bill  allied  that  the  dramsbop  was  owned 
and  conducted  by  McLaughlin  under  a  li- 
cense Issued  to  Orube;  that  the  ordinance 
nnder  which  said  license  was  Issued  was 
void;  that  tbe  petition  filed  with  tbe  appli- 
cation for  license  did  not.  contain  a  suffi- 
cient number  of  signers,  as  required  by  tbe 
ordinance;  and  that  said  dramshop  was 
operated  and  maintained  by  said  McLaugh- 
lin illegally  and  without  any  warrant  of 
law.  The  bill  further  alleged  that  appellant 
Is  tbe  owner  and  In   possession  of  a  four- 


story  brick  building  located  at  5528  and  6530 
Lake  avenue,  which  balldlng  contains  on 
tbe  first  floor  two  storerooms  leased  and 
occupied  for  merchandise  purposes,  and  on 
tbe  second,  third,  and  fourth  floors  are  eight- 
een fiats  or  apartments  occupied  as  dwellings 
by  tenants,  for  which  a  certain  rent  is 
paid  to  appellant  The  bill  further  alleged 
that  appellant's  property  Is  located  In  the 
same  block  as  the  dramsbop  and  about  200 
feet  distant  therefrom;  that  the  operation 
of  said  dramsbop  denies  "to  tbe  complainant 
and  bis  said  tenants  the  peace  and  quiet  to 
which  they  are  entitled,  and  said  saloon,  and 
Its  patrons  attracted  thereto,  are  a  con- 
stant source  of  Injury  and  damage  to  the 
said  property  of  complainant  used  for  dwell- 
ings and  for  other  purposes,  as  aforesaid, 
and  depreciate  the  value  of  complainant's 
said  property;  that  by  reason  of  tbe  nui- 
sance of  tbe  said  saioon  and  by  reason  of  the 
Inherent  nature  of  the  business  said  com- 
plainant cannot  rent  his  said  apartments  or 
flats 'as  dwellings  and  stores  advantageously, 
and  Is  forced  to  r&it  tbe  said  dwellings  at 
a  greatly  reduced  rent  from  that  wblch  he 
otherwise  could  have  obtained,  to  tbe  great 
loss  of  tbe  complainant;  that  the  class  of 
tenants  who  will  rant  such  dweUlngs  and 
stores  while  said  unlawful  saloon  or  dram- 
shop is  operated  embrace  a  larger  number 
than  there  otherwise  would  be  of  persons 
who  are  unable  to  pay  their  rent  when  due 
and  often  fall  wholly  to  pay  their  rent,  to  tbe 
great  loss  of  complainant"  Tbe  bill  al- 
legea  that  tbe  damage  and  injury  to  appel- 
lant occasioned  by  maintaining  and  oper- 
ating said  dramsbop  were  great  and  Irrep- 
arable, and  that  appellant  would  continue 
to  suffer  sucb  damage  and  Injury  unless  ap- 
pellees be  enjoined  from  further  operating, 
conducting,  and  maintaining  said  dramshop. 
A  general  demurrer  was  filed  to  the  bill, 
which  was  sustained  by  the  court,  and  the 
bill  dismissed  for  want  of  equity.  The  court 
having  certified  that  tbe  validity  of  a  mu- 
nicipal ordinance  of  the  dty  of  Chicago  was 
Involved  and  that  the  public  interest  required 
that  the  question  should  be  passed  upon  by 
this  court  an  appeal  was  prayed  and  allow- 
ed, and  the  case  has  been  brought  here  for 
review. 

Tbe  bill  alleges  that  the  property  de- 
scribed is  In  what  was  the  village  of  Hyde 
Park  before  its  annexation  to  tbe  city  of 
Chicago;  that  prior  to  said  annexation  tbe 
village  adopted  an  ordinance  which.  In  part, 
Is  as  follows:  "Any  person  who  shall  de- 
sire to  obtain  a  license  to  keep  a  saloon  or 
dramshop  shall.  In  addition  to  tbe  require- 
ments now  provided  by  ordinance,  present 
bis  application,  in  writing,  to  the  village 
comptroller  for  such  license.  In  which  shall 
be  stated  the  name  of  tbe  person  or  firm 
to  whom  the  license  is  to  be  issued  and  the 
place  where  sucb  saloon  or  dramshop  Is  to 
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oe  kept,  which  application  shall  be  signed 
by  a  majority  of  the  property  owners,  ac- 
cording to  frontage,  on  both  sides  of  the 
street  in  the  block  In  which  such  dramshop 
is  to  be  kept,  and  shall  also  be  signed  by  a 
majority  of  the  bona  fide  householders  and 
persons  or  firms  living  in  or  doing  business 
on  each  side  of  the  street  in  the  block  npon 
which  such  dramshop  shall  have  its  main 
entrance,"  and  which  said  ordinance  is  now 
in  full  force  and  effect  in  that  part  of  the 
city  of  Chicago  which  was  formerly  Hyde 
Park.  The  bill  alleges  that  said  ordinance 
was  not  complied  with  by  securing  the  sig- 
natures to  the  application  for  licraise  of  a 
majority  of  the  property  owners,  according  to 
frontage,  on  -both  sides  of  the  street  in  the 
block  In  which  the  dramshop  Is  located,  nor 
by  securing  to  the  application  the  signatures 
of  a  majority  of  the  bona  fide  honsebolders 
and  persons  or  firms  llrlng  in  or  doing  busi- 
ness on  each  side  of  the  street  in  the  block 
upon  which  the  dramshop  has  its  main  en- 
trance. It  is  alleged  that  at  the  time  the 
license  was  issued  the  total  number  of  bona 
fide  householders,  persons,  or  firms  Uvlng 
or  doing  business  on  the  east  side  of  lAke 
avenue  in  the  block  In  which  the  dramshop 
Is  located  was  nine,  but  that  only  two  of 
this  number  had  signed  the  application.  The 
entrance  to  the  dramshop  is  in  the  comer 
of  the  building  on  Lake  avenue  and  Fifty- 
Fifth  street,  and  Is  alleged  to  be  as  much  on 
one  street  as  the  other.  The  bill  charges 
It  was  the  duty  of  the  applicant  for  license 
to  secure  the  signatures  of  a  majority  of  the 
bona  fide  householders  and  persons  or  firms 
living  In  or  doing  business  on  each  side  of 
both  Lake  avenue  and  Fifty-Fifth  street 
because  the  main  entrance  was  on  both  of 
said  streets,  and  it  is  alleged  the  applica- 
tion was  not  signed  by  any  householder,  per- 
son, or  firm  living  or  doing  business  on  either 
side  of  Fifty-Fifth  street.  The  bill  sets  out 
a  number  of  ordinances  of  the  city  of  Chi- 
cago relating  to  the  subject  of  dramshops, 
among  them  section  1340,  which  divides  the 
license  year  Into  two  periods  of  six  months 
each,  and  authorizes  a  license  for  either 
period  upon  the  payment  of  the  fee  in  ad- 
vance for  the  period.  This  ordinance,  it  is 
alleged,  is  in  conflict  with  the  dramshop  act 
and  is  Invalid. 

While  the  trial  court  certified  that  the  va- 
lidity of  an  ordinance  of  the  city  of  Chicago 
is  Involved  and  the  public  Interest  required 
the  appeal  to  be  prosecuted  to  this  court,  we 
have  not  been  favored  by  counsel  for  appel- 
lees with  any  reference  to  or  discussion  of 
the  validity  of  any  ordinance.  The  grounds 
relied  upon  by  appellees  to  sustain  the  decree 
of  the  superior  court  are  that  the  bill  does  not 
make  a  case  showing  special  damage  to  ap- 
pellant different  from  that  suffered  by  the 
pubUc  at  large,  and,  in  the  absence  of  such 
Showing,  it  is  claimed  the  nuisance  could 
only  be  abated  in  an  action  by  or  in  the  name 
of  the  people.     It  Is  also  insisted  that  the 


validity  of  a  city  ordinance  cannot  be  raised 
in  a  court  of  equity  by  bill  for  an  Injunction. 

[1]  An  unlicensed  dramshop  or  saloon  is  de- 
clared by  law  to  be  a  nuisance.  Hurd's  Rev. 
St  1909,  c.  43,  par.  7.  Can  such  a  nuisance  l>e 
abated  at  the  suit  of  a  private  person?  The 
answer  to  this  question  depends  upon  wheth- 
er an  Individual  has  suffered  special  damage 
different  from  that  suffered  by  him  in  com- 
mon with  the  public. 

[2]  The  rule  is  well  settled  by  the  decisions 
of  this  and  other  states  that  a  public  nuisance 
will  not  l>e  enjoined  at  the  suit  of  a  private 
person  unless  the  nuisance  causes  such  per- 
son a  special  and  particular  injury  distinct 
from  that  suffered  by  him  in  common  with 
the  public  at  large.  In  cases  where  no  pri- 
vate or  special  injury  Is  cansed  to  an  individ- 
ual, an  action  to  abate  the  nuisance  must  be 
instituted  by  or  In  the  name  of  the  public. 
But  a  public  nuisance  may  also  be  a  private 
nuisance  (Wood  on  Nuisances,  (  674),  as 
where  the  property  of  an  individual  is  In- 
jured in  a  manner  special  to  him  and  differ- 
ent from  the  injury  to  the  public.  An  injury 
to  the  public,  in  the  sense  here  used,  is  such 
an  injury  as  excludes  or  hinders  all  alike  in 
the  oijoyment  of  a  commdn  right  The  ques- 
tion whether  a  private  person  has  suffered 
such  special  injury  or  damage  is  not  to  be 
determined  by  whether  he  alone  has  suffered 
damage  or  whether  others  in  the  same  vicin- 
ity have  been  injured  also.  If  an  individual 
has  suffered  special  damage  to  his  property 
from  the  nuisance,  his  right  to  maintain  a 
bill  to  enjoin  It  is  not  affected  by  the  fact 
that  the  property  of  others  has  been  injured 
by  the  same  cause.  Wylle  v.  Elwood.  i:U  III. 
281,  25  N.  B.  570,  9  L.  B.  A.  726,  23  Am.  St 
Rep.  673.  This  question  has  been  the  subject 
of  frequent  adjudication,  and,  according  to 
the  great  weight  of  authority.  If  the  allega- 
tions of  the  bill  here  make  a  case  against  ap- 
pellees of  conducting  a  dramshop  without 
a  license,  the  special  damage  alleged  is  suf- 
ficient to  authorize  maintaining  the  bill.  In 
Wesson  V.  Washburn  Iron  Co.,  IS  Allen 
(Mass.)  95,  90  Am.  Dec.  181,  the  court  said: 
"The  real  distinction  would  seem  to  be  this: 
That  whoi  the  wrongful  act  is  of  Itself  a  dis- 
turbance or  obstruction  only  to  the  exercise 
of  a  common  and  public  right  the  sole  reme- 
dy Is  by  public  prosecution,  unless  special 
damage  is  caused  to  individuals  distinct  from 
that  done  to  the  whole  community.  But, 
when  the  alleged  nuisance  would  constitute  a 
private  wrong  by  Injuring  property  or  health 
or  creating  personal  Inconvenience  and  an- 
noyance for  which  an  action  might  be  main- 
tamed  in  favor  of  a  person  Injured,  it  is  none 
the  less  actionable  because  the  wrong  is  com- 
mitted in  a  manner  and  under  circumstances 
which  would  render  the  guilty  party  liable 
to  indictment  for  a  common  nuisance."  Oth- 
er cases  in  point  and  sustaining  the  appel- 
lant's right  to  maintain  his  action  are:  Cran- 
ford  V.  Tyrrell,  128  N.  Y.  341,  28  N.  E.  614; 
Weakley  v.  Page,  102  Tenn.  178,  53  S.  W.  651, 


Digitized  by 


Google 


DL) 


HOTT  T.  McLAUOHUN 


467 


46  !<.  B.  A.  652;  Kissel  T.  Lewis,  156  Ind.  233, 
39  N.  E.  478;  Hamilton  v.  Whltledge,  11  Md. 
128,  60  Am.  Dec.  184 ;  Haggart  v.  Steblln,  137 
Ind.  43,  35  N.  B.  997,  22  L.  E.  A  577;  De- 
troit Realty  Co.  v.  Qppenhelm,  156  Mich.  385, 
120  N.  W.  804,  21  U  R.  A.  (N.  S.)  585;  Yolo 
County  V.  Sacramento,  36  Cal.  193 ;  Walker  v. 
Shepardson,  2  Wis.  384,  60  Am.  Dec.  423. 

The  ordinance  prescribing  the  requirements 
of  the  application  for  a  dramshop  license, 
with  reference  to  the  signatures  of  property 
owners,  was  adopted  by  the  former  village 
of  Hyde  Park,  but  It  has  continued  In  force 
in  that  territory  since  the  annexation  <Jf  the 
Tillage  of  Hyde  Park  to  the  dty  of  Chicago 
and  has  been  frequently  before  this  conrt 
People  V.  Harrison,  185  111.  307,  56  N.  B5. 1120; 
Harrison  v.  People,  195  111.  468,  63  N.  B.  191 ; 
People  V.  Grlesbach,  211  111.  85,  71  N.  B.  874; 
Theurer  ▼.  People,  211  111.  296,  71  N.  E.  997; 
Poople  V.  Heidelberg  Garden  Co.,  233  ni.  290, 
84  N.  B.  230. 

[3]  The  bill  alleges  that  the  application  by 
appellee  Orube  for  the  license  was  not  sign- 
ed, as  the  ordinance  required,  by  a  majority 
of  the  property  owners,  according  to  front- 
age, on  both  sides  of  the  street  in  the  block 
where  the  dramshop  was  to  be  kept,  and  was 
not  signed  by  a  majority  of  the  bona  fide 
householders  and  persons  or  firms  living  in  or 
doing  business  on  each  side  of  the  street  In 
tlie  block  upon  which  the  dramshop  has  its 
main  entrance;  that  there  were  nine  bona 
Sde  householders  and  persons  or  firms  living 
In  or  doing  business  on  the  east  side  of  Lake 
avenue — a  street  In  the  block  upon  which 
said  dramshop  had  its  main  entrance  when 
the  pretended  license  was  issued — ^but  only 
two  of  said  number  signed  the  application.  By 
reason  of  these  matters  the  bill  alleges  the 
license  issued  was  void.  That  a  license  is- 
sued without  compliance  with  the  ordinance 
requiring  the  application  to  be  signed  by  the 
proportion  of  the  property  owners  specified 
is  invalid  and  yoid  was  held  in  People  v. 
Griesbech,  snpra,  Martens  v.  People,  186  HI. 
314,  67  N.  B.  871,  and  Theurer  v.  People,  su- 
pra. 

[4]  On  this  ground  we  think  the  allegations 
of  the  bill  made  a  case  against  appeUee  of 
ninning  a  dramshop  without  a  license,  and 
the  demurrer  admitted  the  truth  of  these  al- 
legations. 

[6]  It  Is  also  alleged  in  the  bill  that  the 
dramshop  is  located  on  the  comer  of  Lake 
avenue  and  Fifty-Fifth  street ;  that  the  main 
oitrance  is  diagonally  across  the  comer  of 
the  bnilding  and  is  as  convenient  from  Fifty- 
Fifth  street  as  from  Lake  avenue — ^in  fact. 
Is  as  much  on  one  street  as  the  other — but  no 
signatures  of  householders,  persons,  or  firms 
doing  busidess  on  Fifty-Fifth  street  were  ob- 
tained, and  it  is  claimed  In  such  case  it  was 
required  that  the  application  be  signed  by  the 
requisite  number  on  Fifty-Fifth  street  We 
are  of  opinion  this  is  a  proper  construction 
of  the  ordinance.  It  is  to  be  assumed  that 
thofl  vere  q)eclal  reasons  for  requiring  the 


applicant' for  a  license  to  secure  the  signa- 
tures to  his  application  of  a  majority  of  the 
bona  fide  householders  and  persons  or  firms 
living  in  or  doing  business  on  each  side  of 
the  street  In  the  block  upon  which  the  dram- 
shop was  to  have  Its  main  entrance.  Accord- 
ing to  the  allegations  of  the  bill,  the  main  en- 
trance  was  on  two  streets,  or,  at  least,  it  was 
no  more  on  Lake  avenue  than  it  was  on  Fif- 
ty-Fifth street  Where  such  an  entrance  is 
adopted,  it  is  our  opinion  the  ordinance  wonld 
not  be  complied  with  by  procuring  signatures 
only  of  persons  on  Lake  avenue. 

[S]  The  bill  further  alleges  the  license  was^ 
secured  by  and  issued  to  appellee  Grube,  but 
that  the  dramshop  is  now  owned,  maintained, 
and  operated  by  appellee  McLaughlin;  that 
McLaughlin  is  lessee  of  the  building,  and  has 
had  issued  to  him  a  United  States  govern- 
ment tax  receipt  authorizing  him  to  sell  in- 
toxicating liquors ;  that  the  said  McLaughlin 
purchases  in  his  own  name  the  liquors  sold 
in  said  dramshop  and  advertises  himself  to 
be  the  owner  of  said  dramshop;  and  that 
this  is  all  done  ui>on  the  pretended  authority 
of  the  license  Issued  to  the  appellee  Grube. 
Paragraph  4  of  the  dramshop  act  provides  a 
dramshop  license  shall  not  be  transferabla 
Section  1832  of  the  ordinances  of  the  dty  of 
Chicago,  which  is  made  part  of  the  bill,  is  as 
follows:  "No  license  granted  under  this  ordi- 
nance shall  be  assigned  or  transferred  ex- 
cept as  hereinafter  provided,  nor  shall  any 
such  license  authorize  any  person  to  do  busi- 
ness or  act  under  it  but  the  person  named 
thereon.  Any  person  to  whom  any  license 
shall  have  been  issued  may,  with  the  permis- 
sion of  the  mayor,  assign  and  transfer  the 
same  to  any  other  person,  and  the  person  to 
whom  sach  license  is  issued,  or  the  assignee 
of  such  license,  shall  surrender  snch  assigned 
license  and  have  a  new  license  issued  for  the 
unexpired  term  of  the  old  license,  authorizing 
the  assignee  or  transferee  of  such  license  to 
carry  on  the  same  business  or  occupation  at 
such  place  as  may  be  named  in  such  new  li- 
cense: Provided,  that  in  all  cases  the  person 
obtaining  such  new  license  shall  give  a  bond, 
with  sureties,  which  shall  conform,  as  near 
as  may  be,  to  the  bond  upon  which  snch  sur- 
rendered license  was  issued:  Provided  fur- 
ther, that  nothing  herein  contained  shall  be 
held  to  authorize  the  asslgnmoit  or  transfer 
of  saloon  or  dramshop  licenses.  Such  licens- 
es shall  be  nouasslgnable  and  not  trans- 
ferable." It  would  seem  too  plain  for  de- 
bate that  McLaughlin  could  not  own,  main- 
tain and  conduct  a  dramshop  under  a  license 
issued  to  and  in  the  name  of  another  man. 

The  validity  of  the  ordinance  relating  to 
the  signatures  of  property  owners  in  the 
block,  and  householders,  persons,  or  firms  liv- 
ing in  or  doing  business  on  each  side  of  the 
street  where  the  dramshop  has  its  main  en- 
trance is  not  questioned  In  this  suit  by  either 
party,  and  we  are  of  opinion  that,  whether 
the  ordinance  which  is  attacked  by  appel- 
lant is  valid  or  invalid,  the  allegations  ot  the 
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bill  were  enfficieot  to  require  an  answer. 
Tbe  decree  merely  sustains  the  general  de- 
murrer of  appellees  to  the  bUl  and  dismisses 
It  for  want  of  equity.  The  chancellor  certi- 
fied that  the  validity  of  an  ordinance  is  in- 
volved and  that  the  public  interest  required 
the  appeal  to  be  direct  to  this  court 

[7]  The  bill  makes  Ordinance  1340  of  the 
city  of  Chicago  a  part  thereof,  and  alleges 
that  it  is  in  conflict  with  paragraph  3  of  chap- 
ter 43,  Kurd's  Rev.  St  1909,  p.  931.  Sec- 
tion 1340  of  the  ordinance  divides  the  license 
year  into  two  periods.  The  first  period  is 
from  May  1st  to  October  Slst  and  tbe  second 
period  from  November  1st  to  April  30th.  It 
authorizes  dramshop  licenses  to  be  issued  for 
the  full  license  year  or  the  unexpired  portion 
thereof,  or  for  any  period  of  the  unexpired 
portion  thereof.  The  license  fee  of  $1,000  is 
made  payable  in  advance  for  the  full  year,  or 
$500  in  advance  for  each  period.  If  a  license 
is  issued  for  tbe  unexpired  portion  of  a  year 
or  for  the  unexpired  portion  of  any  period, 
tbe  fee  to  be  paid  shall  bear  the  same  ratio 
to  the  sum  required  for  the  whole  year  that 
the  number  of  days  in  sucta  unexpired  portion 
bears  to  the  whole  number  of  days  in  the 
year.  One  of  the  errors  assigned  is  that  the 
court  erred  in  holding  this  ordinance  valid. 
The  bill  alleges  the  license  was  issued  to  the 
appellee  Gmbe  by  periods,  in  accordance 
with  the  provisions  of  said  ordinance,  and  the 
fee  for  each  period  was  paid  in  advance. 
Paragraph  3,  which  appellant  claims  the 
ordinance  is  in  conflict  with,  reads:  "That 
hereafter  it  shall  not  be  lawful  for  the  cor- 
porate authorities  of  any  city,  town  or  vil- 
lage in  this  state,  to  grant  a  license  for  the 
keeping  of  a  dramshop,  except  upon  the  pay- 
ment, in  advance,  into  the  treasury  of  the 
city,  town  or  village  granting  the  license,  such 
sum  as  may  be  determined  by  the  respective 
authorities  of  such  city,  town  or  village,  nor 
less  than  at  the  rate  of  five  hundred  dollars 
($500)  per  annum."  We  do  not  think  tbe  ordi- 
nance is  in  confiict  with  the  statute,  bat  for 
the  reasons  given  the  bill  stated  a  cause  of 
action,  and  the  court  erred  in  sustaining  the 
demurrer  to  and  dismissing  it 

The  decree  is  reversed  and  the  cause  re- 
manded to  the  superior  court,  with  directions 
to  overrule  the  demurrer. 

Reversed  and  remanded,  with  directions. 


(2S0  111.  408) 

HILL  V.  KREIGER  et  al. 

(Supreme  Court  of  Illinois.     June  20,  1911.) 
1,  Deeds  (f|  54,  56,   64*)— Dklivbby— What 

CONSTTTDTES— NECESSITT. 

Delivery  of  a  deed  by  the  grantor  and  ac- 
ceptance by  the  grantee  is  essential  to  its  va- 
liaity  as  a  conveyance.  A  delivery  may  be  made 
by  acts  without  words,  or  by  words  without 
acts,  or  both,  and  anything  which  clearly  mani' 
feats  the  grantor's  intention  that  the  deed  shall 
presently   become  operative  and  effectual,   and 


that  he  releases  control  over  it,  and  tbe  gran- 
tee is  to  become  possessed  of  the  estate,  is  a 
sufficient  delivery;  the  test  being  the  intention 
with  which  the  act  or  acts  relied  on,  as  the 
equivalent  of  or  substitute  for  a  formal  deliv- 
ery, were  done. 

[Bid.  Note.— For  other  cases,  see  Deeds,  Cent 
Di|.  SS  llft-125,  142,  143;   Dec.  Dig.  §§  54,  50, 

2.  Deeds  (|  194*)— Delivebt— Pbesumptions 
— Recobd. 

Where  a  deed  creates  no  liability  against 
the  grantee,  and  imposes  no  obligation  on  him, 
the  recording  of  the  deed  by  tbe  grantor  may 
afford  prima  facie  evidence  of  delivery  and  ac- 
ceptance ;  but  if  the  deed  does  create  suqh  a  lia- 
bility, or  impose  an  oblieation,  acceptance  can- 
not rest  on  a  presumption,  but  must  consist 
of  an  act  of  affirmative  character. 

(Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §{  574-583,  623 ;   Dec.  Dig.  {  194.»] 

3.  Deeds  (|  194*) — ^Delivebt— Pbesumptiows 
— Voluntary  Settlement. 

Where  deeds  executed  by  a  father  to  his 
minor  children  were  in  the  nature  of  voluntary 
settlements  on  the  grantees,  the  law  presumes 
much  more  in  favor  of  a  delivery  than  in  the 
case  of  ordinary  business  transactions,  and  such 
settlement,  when  made,  is  binding  on  the  gran- 
tor, unless  there  is  decisive  proof  that  he  never 
parted  or  intended  to  part  with  possession  of 
the  deed,  which  will  be  regarded  as  delivered 
though  retained  by  the  grantor,  unless  there  are 
other  absolute  circumstances  to  show  that  it 
was  not  intended  to  be  absolnte. 

[Eld.  Note. — For  other  cases,  see  Deeds,  Cent. 
Dig.  §§  574-583,  623;   Dec.  Dig.  i  194.  •] 

4.  Deeds  (|  64*)  —  Acceptance- NECESsrrr— 
Infants. 

Actual  delivery  and  acceptance  of  a  deed 
to  an  infant  is  not  necessary  to  vest  title  in  the 
infant,  nor  is  it  essential  that  tbe  infant  should 
have  knowledge  of  the  conveyance ;  it  being  the 
duty  of  the  court  to  declare  an  acceptance  for 
him  if  the  conveyance  is  for  his  benefit. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  SS  142,  143 ;  Dec.  Dig.  g  64.*] 

5.  Deeds   (S  64*)  —  Delivery  —  Necessitt — 
Reservation  of  Life  Estate. 

Where  a  grantor  reserves  a  life  estate  in 
the  property,  and  its  possession  and  control,  the 
retention  of  the  deed  is  not  incousistent  with  de- 
livery, such  reservation  raising  the  presumption 
that  the  deed  is  intended  to  operate  immediately 
as  a  conveyance  of  the  future  estate  which  is  to 
vest  in  possession  at  tbe  termination  of  the 
life  estate. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  116;    Dec.  Dig.  S  54.*] 

6.  Deeds  (|  59*)— 'Deliveby — Recobd. 

Decedent  executed  a  deed  as  part  of  a  vol- 
untary settlement  with  complainant,  his  daugh- 
ter, and  h'er  four  minor  children,  by  name,  as 
tenants  in  common,  subject  to  the  dower  of 
decedent's  wife,  and  providing  that  possession 
should  be  given  at  the  grantor's  death.  The 
grantor  directed  the  deeds  to  be  sent  to  the 
recorder  and  recorded,  and  on  a  suggestion  that 
they  should  be  delivered  to  the  grantee  refused 
and  ordered  them  returned  to  him,  but  gave  no 
reason  for  retaining  possession.  Complainant 
knew  of  tbe  making  of  the  deed  to  her  a  few 
days  after  it  was  made,  and  there  were  various 
other  conversations  between  them  concerning 
the  matter,  indicating  that  be  believed  he  had 
parted  with  title  to  the  property,  and  that  he 
had  no  power  to  change  the  deed.  Held,  that 
the  recording  of  tbe  deed  was  equivalent  to  a 
delivery,  and  that  complainant  was  not  entitled 
to  have  tbe  deed  set  aside  as  a  cloud  on  tbe 
title  which  she  claimed  by  inheritance  from  her 


*F<ir  other  cases  see  lam*  topic  and  section  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


ni) 


WTT.T.  V.  KKEIOEB 


469 


fother  and  a  conTeyanee  from  his  other  heim  at 
law  for  want  of  a  sufficient  delivery. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  IS  136-139 ;   Dec.  Dig.  §  59.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty; A.  M.  Rose,  Judge. 

BUI  by  Amanda  J.  Hill  against  Julia  I. 
Krelger  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

Hogan  &  Wallace,  for  appellant  J.  A. 
Merry  and  Frank  P.  Drennan,  for  appellees. 

CARTWftlGHT,  J.  [1]  Delivery  of  a  deed 
by  the  grantor,  and  acceptance  by  the  gran- 
tee, is  essential  to  constitute  a  conveyance. 
Wiggins  V.  Lusk,  12  111.  132;  Kingsbury  v. 
Burnside,  6S  III.  310. 11  Am.  Rep.  67 ;  Moore 
y.  Flynn,  135  111.  74,  25  N.  B.  844;  Sullivan 
▼.  Eddy,  154  HI.  199,  40  N.  B.  482.  The 
appellant,  Amanda  J.  Hill,  relying  upon  that 
rule  of  law  and  claiming  that  a  deed  made 
by  her  father  to  her  and  her  four  minor  chil- 
dren was  Inoperative  to  convey  title  for 
want  of  delivery,  filed  her  bill  in  the  cir- 
cuit court  of  ChrlstlaD  county  against  the 
appellees,  her  said  children,  Julia  Irene 
Kreiger,  Dora  Belle  Scott,  Charles  Wilbur 
Parish,  and  Herschel  Orren  Parish,  asking 
the  court  to  set  aside  the  deed  as  a  cloud 
upon  the  title  which  she  claimed  by  inher- 
itance from  her  father  and  a  conveyance 
from  his  other  heirs  at  law.  Julia  Irene 
Kreiger  answered  the  bill,  and  the  other 
defendants,  who  were  still  minors,  answered 
by  a  guardian  ad  litem.  The  court  heard 
the  evidence,  which  iestablished  the  follow- 
ing facts: 

On  November  10,  1906,  when  the  deed  was 
made,  Andrew  L.  Augur  was  the  owner  of 
mudi  land  and  other  property  in  Christian 
county,  and  liad  four  children,  John  W.  Au- 
gur, Calvin  L.  Augur,  Mary  L.  Butcher,  and 
complainant,  who  was  then  the  wife  of 
Charles  Parish.  Andrew  L.  Augur  bad  glv- 
m  to  each  of  bis  children  a  gift  of  $8,000 
tn  money  and  determined  to  also  make  a  gift 
of  land  to  each  of  them.  Accordingly  he 
made  four  deeds,  each  for  120  acres  of  land, 
one  to  John  W.  Augur,  one  to  Calvin  L. 
Augur,  one  to  Mary  L.  Butcher,  and  the 
fourth  to  the  complainant  and  her  four  chil- 
dren. Julia  Irene  Parish,  Dora  Belle  Parish, 
Cliarles  Wilbur  Parish,  and  Herschel  Orren 
Parish,  as  tenants  in  common.  The  deeds 
were  made  subject  to  the  dower  of  the  gran- 
tor's wife,  Emily  Augur,  and  provided  that 
possession  was  to  be  given  at  his  death.  The 
two  sons  were  present,  and  the  deeds  were 
written  by  one  of  them.  The  grantor  direct- 
ed the  deeds  to  be  sent  to  the  recorder  and 
recorded,  and  upon  a  suggestion  that  they 
should  be  delivered  to  the  grantees  he  refus- 
ed and  ordered  them  returned  to  him,  but 
he  gave  no  reason  for  retaining  possession 
of  them.  He  said  that  he  had  the  deed  to 
the  complainant  and  her  children  made  in 


that  way  so  that  the  complainant's  husband, 
Ctiarles  Parish,  could  not  Induce  her  to  mort- 
gage the  land,  and  that  It  would  have  been 
all  right  for  her  to  have  had  the  land  except 
for  that  reason.  The  complainant  knew  of 
fhe  making  of  the  deed  to  her  and  her  chil- 
dren a  few  days  after  it  was  made,  and  her 
father  then  told  her  that  he  had  done  some- 
thing that  he  did  not  want  to  do,  and  that 
the  reason  why  he  did  it  was  that  he  did  not 
want  her  husband  to  mortgage  the  land. 
Charles  Parish  afterward  died,  and  the  com- 
plainant then  tried  to  induce  her  father  to 
make  a  deed  direct  to  her.  In  the  summer 
of  1909  she  had  a  deed  prepared  and  tried  to 
persuade  him  to  sign  it,  but  he  refused,  say- 
ing that  he  did  not  want  to  change  it ;  that 
he  did  not  have  his  business  fixed  the  way  he 
wanted  it,  but  he  would  not  refix  it  He  was 
told  the  deeds  were  not  good  nnless  delivered 
to  the  grantees,  but  he  said  he  thought  they 
were  good  oiough ;  that  he  thought  he  could 
not  sign  the  new  deed ;  that  he  would  do  it 
in  a  minute  if  he  thought  he  could,  but  he 
thought  it  would  not  stand ;  and  that  he  had 
already  conveyed  the  land.  Andrew  L.  Au- 
gur retained  possession  of  the  premises,  had 
control  of  them,  and  paid  the  taxes  until  bis 
death,  which  occurred  on  August  16,  1909. 
A  few  days  before  his  death  his  sons  took  his 
papers  with  his  consent,  and  the  deeds  were 
found  among  the  papers.  He  left  Emily 
Augur,  ids  widow,  and  his  four  dilldren  his 
only  heirs  at  law.  Emily  Augur,  the  widow, 
afterward  died,  and  the  complainant  was 
married  a  second  time,  and  her  name  is  now 
Amanda  J.  Hill.  After  the  death  of  com- 
plainant's father,  the  deed  to  her  and  her 
children  was  offers  to  her,  and  she  at  first 
refused  to  take  it  but  was  persuaded  to  do 
so.  The  heirs  then  exchanged  deeds  between 
themselves  to  render  effective  the  deeds  to 
Calvin  L.  Augur,  John  W.  Augur,  and  Mary 
A.  Butcher,  and  those  persons  conveyed  to 
the  complainant  all  their  Interest,  as  heirs  at 
law  of  their  father.  In  fhe  120  acres  describ- 
ed in  the  deed  in  question.  When  the  deed 
was  made,  Julia  Irene  was  16  years  old, 
Dora  Belle  was  14,  Charles  Wilbur  was  5. 
and  Herschel  Orren  was  2.  Julia  Irene  at- 
tained her  majority  and  was  married,  and 
her  name  is  Jnlla  Irene  Kreiger.  Dora  Belle 
was  married  to  one  Scott,  and  reached  the 
age  of  18  years  during  the  pendency  of  the 
suit  The  court  dismissed  the  bill  for  want 
of  equity,  and  the  complainant  appealed. 

While  delivery  and  acceptance  are  essen- 
tial to  render  a  deed  operative  as  a  convey- 
ance, no  particular  form  or  ceremony  Is  re- 
quired. A  delivery  may  be  by  acts  without 
words  or  words  without  acts,  or  Iwth,  and 
anything  wMch  dearly  manifests  the  inten- 
tion of  the  grantor  that  a  deed  shall  present- 
ly t>ecome  operative  and  effectual,  that  he 
loses  control  over  it  and  the  grantee  is  to 
become  possessed  of  the  estate,  constitutes  a 
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suflBclent  deHrery-  The  test  in  each  case  Is 
the  Intention  with  which  the  act  or  acts  re- 
lied on  as  the  equivalent  or  substitute  for 
a  formal  delivery  were  done,  and  each  case 
must  therefore  be  Judged  by  its  facts  and 
circumstances.  The  necessity  of  so  doing 
and  the  varying  conclusions  drawn  from  dif- 
ferent states  of  facts  led  Mr.  Justice  Mulkey, 
In  the  case  of  Weber  v.  Christen,  121  111. 
91,  11  N.  B.  893,  2  Am.  St  Rep.  68,  to  re- 
gard it  as  difficult  to  fully  harmonize  the 
decisions  on  any  well-recognized  principle. 
I'liat  is  true  in  the  sense  that  no  two  states 
of  circumstances  are  exactly  alike,  but  cer- 
tain principles  upon  which  the  conclusion 
must  rest  in  each  case  are  well  established. 
In  the  same  case,  it  was  said  tliat  in  the  case 
of  an  adult  grantee  the  acknowledging  and 
recording  of  a  deed  without  his  knowledge  or 
consent  would  not  of  itself  amount  to  a  de- 
livery, but.  if  from  all  the  circumstances  it 
appears  that  the  grantor  by  his  acts  intend- 
ed to  «lve  effect  and  operation  to  the  deed 
and  relinquish  all  power  and  control  over  it, 
such  acts  would  amount  to  a  delivery.  It 
may  appear  from  the  facts  and  circumstanc- 
es that  the  grantor.  In  delivering  a  deed  to  a 
recorder  to  be  placed  on  record.  Intended  to 
part  with  his  title  and  that  be  delivered  it 
for  the  I>eneflt  of  the  grantee,  while  under 
other  circumstances  no  such  presumption 
would  arise.  In  the  case  of  an  ordinary  deed 
of  bargain  and  sale  it  is  indispensable,  what- 
ever means  may  be  adopted  to  accomplish  its 
delivery,  that  the  deed  passes  beyond  the 
dominion  and  control  of  the  grantor,  since 
both  the  grantor  and  the  grantee  cannot  have 
control  of  the  deed  at  the  same  time.  Pro- 
vart  v.  Harris,  150  111.  40,  86  N.  B.  958. 
There  must  also  be  an  acceptance  of  the  con- 
veyance by  the  grantee,  and,  where  the  facts 
do  not  show  an  actual  acceptance  nor  Justi- 
fy a  presumption  of  law  that  the  deed  has 
been  accepted,  the  title  does  not  pass.  Ac- 
cordingly, It  is  held  that  the  recording  of 
such  a  deed  by  the  grantor  without  the 
knowledge  and  consent  of  the  grantee  does 
not  constitute  either  a  delivery  or  accept- 
ance. Brown  v.  Brown,  167  111.  631,  47  N. 
B.  1046 ;  Dagley  v.  Black.  197  Dl.  53,  64  N. 
B.  275.  [11  Under  some  circumstances,  the 
recording  of  a  deed  may  afford  prima  facie 
evidence  of  delivery  and  acceptance,  but,  if 
the  deed  creates  any  liability  against  the 
grantee  or  imposes  any  obligation  upon  him, 
an  acceptance  cannot  rest  upon  any  presump- 
tion, but  the  acceptance  must  be  of  an  affirm- 
ative character,  niompson  v.  Dearborn,  107 
111.  87. 

[S]  The  deeds  made  by  Andrew  L.  Augur 
were  voluntary  settlements  upon  the  gran- 
tees,' and  In  such  cases  the  law  presumes 
mnc^  more  in  favor  of  a  delivery  than  it 
does  In  ordinary  business  transactions.  Such 
a  settlement,  when  fairly  made,  is  binding  on 
the  grantor,  unless  there  be  clear  and  de- 
cisive proof  that  he  never  parted  or  Intended 
to  part  with  the  possession  of  the  deed,  and 


it  will  be  regarded  as  delivered,  although  he 
reta^s  it,  unless  there  are  other  circum- 
stances to  show  that  it  was  not  intended  to 
be  absolute.  Otis  v.  Beckwith,  49  111.  121; 
aine  V.  Jones,  111  111.  563 ;  Shnlts  v.  Shnlts. 
159  111.  654,  43  N.  E.  800,  50  Am.  St  Rep. 
188 ;  Brady  v.  Huber,  197  111.  291,  64  N.  E. 
264,  90  Am.  St  Rep.  161 ;  Creighton  v.  Roe. 
218  111.  619,  75  N.  E.  1073,  109  Am.  St  Rep. 
310.  The  rule  in  such  cases  results  from 
the  presumed  intention  of  the  grantor  to 
make  his  act  effectual,  the  relation  of  the 
parties  to  each  other,  and  the  trust  and  con- 
fidence reposed.  If  the  grantee  knows  of  the 
conveyance,  an  acceptance  will  also  be  pre- 
sumed, in  the  absence  of  other  proof,  on  ac- 
count of  the  beneficial  nature  of  the  gift  It 
would  naturally  be  Inferred  that  one  would 
consent  to  and  accept  a  conveyance  for  his 
benefit  The  law  adds  other  presumptions 
where  a  voluntary  conveyance  is  made  to 
an  Infant  or  one  under  some  disability. 

[4]  The  actual  delivery  to  and  acceptance 
by  such  a  grantee  is  never  necessary.  An 
Infant  is  incapable  of  doing  any  act  in  regard 
to  a  deed  which  he  may  not  avoid  on  reach- 
ing his  majority,  and  it  was  not  unnatural 
for  one  sustaining  the  relation  which  existed 
between  Andrew  L.  Augur  and  the  infant 
children  of  his  daughter  to  preserve  the  deed 
for  them.  Masterson  v.  Cheek,  23  111.  72: 
Hayes  v.  Boylan,  141  111.  400,  30  N.  E.  1041. 
33  Am.  St  Rep.  326;  Wllenou  v.  Handlon. 
207  111.  104,  69  N.  B.  892;  Abrama  v.  Beale. 
224  111.  496,  79  N.  E.  671.  As  an  infant  or 
one  under  disability  is  incapable  of  making 
any  formal  and  valid  acceptance,  his  knowl- 
edge of  the  conveyance  is  not  necessary,  and 
It  is  the  duty  of  the  court  to  declare  an  ac- 
ceptance for  him  where  the  conveyance  is 
I  beneficial.  The  grantor's  intention  to  pres- 
•  ently  vest  title  in  the  grantee  in  the  case  of 
I  a  voluntary  settlement  is  regarded  as  of 
I  more  importance  than  the  mere  manual  pos- 
session of  the  deed,  and  in  the  case  of  a  con- 
veyance to  an  infant  the  recording  of  a  deed 
by  the  grantor  or  by  his  direction  is  prima 
facie  evidence  of  a  delivery.  Blankensbip  v. 
Hall,  233  IlL  116,  84  N.  B.  192,  122  Am.  St 
Rep.  14.<). 

[Bl  Where  the  grantor  reserves  a  life  es- 
'  tate  In  the  property  and  its  possession  and 
control,  the  retention  of  the  deed  is  not  In- 
consistent with  the  idea  that  delivery  was 
Intended  and  that  the  deed  .is  operative. 
Valter  v.  Blavka,  195  111.  610,  63  N.  E.  499. 
Such  a  reservation  raises  a  presumption  that 
the  deed  is  intended  to  operate  immediately 
as  a  conveyance  of  the  future  estate  which  Is 
to  vest  In  possession  at  the  termination  of 
the  life  estate,  since  there  would  be  no  ob- 
ject in  reserving  a  Ufe  estate  If  the  deed 
was  not  to  be  effectual  as  a  conveyance  or 
was  retained  to  prevent  its  taking  effect  un- 
til the  death  of  the  grantor.  Baker  v.  Hall 
214  111.  364,  73  N.  E.  351;  Rlegel  T.  Biegd, 
243  III.  626,  90  N.  B.  1108. 
[I]  The  deed  in  question  was  made  by  An- 


Digitized  by 


Google 


III.) 


STRAW  V.  BARNES 


471 


drew  L  Aujnr  to  his  daughter  and  her  four 
Infant  children  as  a  voluntary  "conveyance, 
and  1b  governed  by  the  rules  applicable  to 
deeds  of  that  kind.     The  Infant  grantees 
were  grandchildren  of  the  grantor,  and  the 
presumption  would  be  that  his  possession  of 
the  deed  was  for  their  benefit  even  If  be  had 
not  retataed  a  life  estate.    The  grantor  re- 
served a  life  estate  and  unquestionably  in- 
tended the  deed  to  become  operative  at  onoe 
as  a  conveyance  of  the  future  estate,  subject 
to  tbe  dower  of  his  widow,  If  she  should  sur- 
vive blm.   The  possession  of  the. deed  by  the 
grantor,  who  had  a  life  estate  In  the  proper- 
ty, was  not  Inconsistent   with  the  title  of 
the  grantees  in  the  deed,  and  his  possession 
and  payments  of  taxes  are  referable  to  audi 
life  estate.    The  grantor  believed  and  nnder- 
stood  that  the  title  had  passed  beyond  his 
control  and  that  he  had  conveyed  the  proper- 
ty to  the  complainant  and  her  minor  chil- 
dren.   His  intention  was  clearly  proved,  and 
the  necessary  conclusion  Is  that  the  record- 
ing of  the  deed  was  intended  aq  a  delivery 
for  the  bfflieflt  of  the  grantees.    The  com- 
plainant was  not  entitled  to  have  the  deed 
set  aside,  and  the  decree  of  tbe  court  is 
right  and  is  affirmed.  , 

Decree  affirmed. 

(260  III.  481) 

STRAW  et  aL  t.  BARNES  et  al. 
[Supreme  Court  of  IlUnols.     June   20,   1911.) 
t.  Wills    (J   452*)  — Cohstbitctioh  — DisiN- 

HKRITINO  NATUBAL   HeIBS. 

Natural  heirs  are  not  disinherited  by  dnbl- 
IU8  and  ambiguous  words  in  a  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Jig.  S!  96S-970;    Dec.  Dig.  {  452.»] 
L  Wills  (§-512*)— Constbuotton— Heibs. 

Testator  made  ample  provision  for  his  wid- 
w  and  devised  real  estate  to  his  "brothers  and 
isters  or  their  heirs."  He  knew  that  a  brother 
nd  sister  of  the  whole  Wood  were  dead,  both 
>aving  children.  Four  of  his  brothers  and  sis- 
srs  livinif  at  the  date  of  will  were  of  the  half 
lood.  Held,  that  the  will  designated  as  benefi- 
aries  the  brothers  and  sisters  and  the  heirs  of 
le  brother  and  sister  who  predeceased  testator. 
[Ed.  Note. — For  other  cases,  see  Wills,  Cent 
ig.  §§  1074,  1075;  Dec.  Dig.  |  512.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
; .  Oscar  E.  Heard,  Judge. 
Suit  by  Reuben  B.  Straw  against  Prank  J. 
imes  and  others  for  the  partition  of  real 
tate.  From  a  decree  of  partition  ezdud- 
g  certain  of  defendants,  they  appeal.  Re- 
rsed  and  remanded. 

William  N.  Cronkrlte  and  Joseph  H.  Vln- 
at,  for  appellants.    Cook  &  Cook  and  John 
Connell,  for  appellees. 

HAND,  J.  This  was  a  bill  in  chancery  fll- 
by  Reuben  B.  Straw  in  the  circuit  court 
Carroll  county  against  the  widow,  broth- 
I,  sisters,  nephews,  and  nieces  and  grand- 
<-es  of  Nathaniel  H.  Straw,  deceased,  bis 
>ther,  for  the  partition  of  certain  real  es- 


tate situated  in  Carroll  county  of  which  Na- 
thaniel H.  Straw  died  seised.  Answers  and 
replications  were  filed  and  the  cause  was 
referred  to  a  master  to  take  the  proofs,  and 
the  court  entered  a  decree  finding  that  the 
brothers  anh  sisters  of  said  Nathaniel  H. 
Straw,  deceased,  who  survived  him,  took  by 
devise  from  the  testator  all  of  the  real  es- 
tate of  which  he  died  seised,  with  the  excep- 
tion of  the  real  estate  which  was  devised  to 
the  widow  and  one  small  tract  of  land  whi<d> 
he  had  purchased  subsequent  to  the  date  of 
the  will,  which  was  held  to  be  intestate  prop- 
erty, and  entered  a  decree  for  the  partition 
thereof  among  said  surviving  brothers  and 
sisters,  and  the  appellants  have  prosecuted 
this  appeal. 

The  facts  Involved  in  this  controversy,  in 
brief,  are  as  follows:  Nathaniel  H.  Straw 
was  a  justice  of  the  peace  and  retired  farmer 
who  had  lived  in  Carroll  county  for  many 
years  and  had  accumulated  a  considerable  es- 
tate, consisting,  at  his  death,  of  real  and  per- 
sonal estate  of  about  the  value  of  130,000. 
On  the  11th  day  of  December,  1893,  he  exe- 
cuted a  holographic  will,  which,  omitting  the 
formal  parts,  reads  as  follows : 

"First— I  order  and  direct  that  my  execu- 
tors hereinafter  named  pay  all  my  Just  debts 
and  funeral  expenses  as  soon  after  my  de- 
cease as  conveniently  may  be. 

"Second — After  the 'payment  of  such  fu- 
neral expenses  and  debts,  I  give,  devise  and 
bequeath  to  my  wife,  Susan  B.  Straw,  the 
house  where  we  live,  with  ail  in  the  house, 
of  every  kind  and  nature,  except  the  money 
and  notes,  and  the  east  half  of  the  north-east 
quarter  section  14,  town  25,  range  6. 

'Third— The  west  half  of  the  north-east 
quarter  section  14,  town  26,  range  6,  to  my 
brothers  and  sisters  or  their  heirs;  also  the 
house  and  lots  In  Shannon  &  Bradshaw's  ad- 
dition to  the  village  of  Shannon,  being  lots 
(1)  one  and  (4)  four  In  block  4,  and  also  lot 
(3)  three,  in  block  (9)  nine,  same  addition; 
then  $2,000  to  my  brothers  and  sisters  or 
their  heirs;  then  out  of  the  balance,  when 
collected,  my  wife  is  to  have  one-half,  the 
other  half  to  my  brothers  and  sisters  or  their 
heirs. 

"Lastly,  I  make,  constitute  and  appoint  Reu- 
ben B.  Straw  and  Susan  E.  Straw,  my  wife, 
to  be  executors  of  this  my  last  will  and  tes- 
tament, hereby  revoking  all  former  wills  by 
me  made." 

The  testator  died  on  the  11th  day  of  Jan- 
uary, 1910,  whereupon  said  will  was  admitted 
to  probate  in  tbe  county  court  of  Carroll 
county,  and  Reuben  B.  Straw  qualified  as 
executor.  At  the  time  of  his  death  Na- 
thaniel H.  Straw  left  him  surviving  Susan  E. 
Straw,  his  widow,  Reuben  B.  Straw,  Joseph 
F.  Straw,  and  Emma  Sherretts,  his  brothers 
and  sister  of  the  full  blood,  Sarah  Tures,  Lil- 
lian Butterfield,  Delmar  Straw,  John  Straw, 
and  Mabel  Buckingham,  his  brothers  and  sls- 
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ten  of  the  balf  blood,  Ella  Shoals,  Harry 
Straw,  and  Ethel  Williams,  the  son  and 
daughters  ot  William  H.  Straw,  a  brother  of 
the  full  blood,  who  had  predeceased  the  tes- 
tator by  25  years,  Minerva  E.  Beaver,  Frank 
Barnes,  Bobert  S.  Barnes,  and  Senada  O. 
Llnder,  the  sons  and  daughters  of  Lydla 
Barnes,  a  sister  of  the  full  blood,  who  had 
predeceased  the  testator  about  22  years,  and 
Lnella  McBrlde  and  Bosella  McBride,  the 
daughters  of  Etta  McBrlde,  a  deceased  daugh- 
ter of  William  H.  Straw,  deceased,  who  died 
three  years  prior  to  the  death  of  Nathaniel 
H.  Straw,  as  his  sole  and  only  heirs  at  law. 

The  sole  question  In  this  case  Is  as  to  the 
proper  interpretation  and  construction  to  be 
placed  upon  the  words  "my  brothers  and 
sisters  or  their  heirs,"  found  In  the  third 
paragraph  of  the  will.  The  eight  brothers 
and  sisters — three  of  the  full  blood  and  five 
of  the  half  blood — ^were  all  living  at  the  date 
of  the  will  and  at  the  date  of  the  death  of 
the  testator,  and  the  trial  court  held  that  the 
words  "my  brothers  and  sisters  or  their 
heirs,"  found  in  the  third  paragraph  of  the 
will,  only  included  the  brothers  and  sisters 
of  the  testator  who  survived  him,  and  gave 
to  those  brothers  and  sisters  the  entire 'es- 
tate, to  the  entire  exclusion  of  the  children 
of  the  brother  William  H.  Straw  and  the 
children  of  the  sister  Lydia  Barnes;  it  being 
the  theory  of  the  decree  entered  by  the  court 
that  the  dtildren  of  the  deceased  brother  and 
sister  who  had  died  before  the  date  of  the 
execution  of  the  will  and  the  date  of  the 
death  of  the  testator  were  excluded  from  a 
'  participation  In  the  distribution  of  the  estate 
of  Nathaniel  H.  straw,  deceased.  We  do  not 
agree  with  the  construction  placed  by  the 
court  upon  those  words.  To  so  construe 
those  words  is  to  entirely  eliminate  from  the 
will  the  words  "or  their  heirs,"  unless  those 
words  be  limited  to  the  children  of  the 
brothers  and  sisters  who  were  living  at  the 
date  of  the  execution  of  the  vrill  and  who 
should  die  between  the  date  of  the  will  and 
the  date  of  the  death  of  the  testator.  We  see 
no  valid  reason  for  so  limiting  those  words. 
The  testator  knew  his  brother  William  and 
his  sister  Lydla  were  both  dead  at  the  time 
he  made  his  will,  leaving  them  surviving  chil- 
dren. The  deceased  brother  and  sister  were 
of  the  full  blood,  and  we  are  unable  to  dis- 
cover why  the  testator  should  make  provi- 
sion, in  the  evfflit  of  his  death,  that  his  neph- 
ews and  nieces  and  grand  nephews  and  nlec^ 
of  the  balf  blood  should  enjoy  his  bounty  to 
the  exclusion  of  his  nephews  and  nieces  of 
the  full  blood.  The  children  of  William  and 
Lydia,  uiwn  the  death  of  Nathaniel  H.  Straw, 
would  be  the  natural  heirs.  In  part,  of  the 
testator  and  entitled  to  share  in  the  distribu- 
tion of  his  estate,  unless  by  his  will  he  clear- 
ly made  it  manifest  that  he  intended  to  dis- 
inherit them. 

[1]  Natural  heirs  will  not  be  disinherited 
by  dubious  and  ambiguous  words.  Olcott  v. 
Tope,  213  111.  124,  72  N.  E.  751. 


Numerous  cases  hare  been  cited  by  the 
appellees  where  deceased  brothers  and  sis- 
ters and  children  and  their  heirs  have  been 
held  to  have  been  excluded  by  expressions 
found  in  wills  which  are  somewhat  analogous 
to  the  language  found  In  this  will,  but  none 
of  those  casea  are  directly  in  point,  and  we 
do  not  think  any  of  them  are  controlling  in 
this  case.  No  two  wills  are  precisely  alike^ 
and  the  conditions  which  surround  one  tes- 
tator may  dlfCer  so  widely  from  those  which 
surround  another  that  the  ooncluslMi  reached 
in  one  Instance  is  of  little  value  as  a  guide 
in  another.  Dee  v.  Dee,  212  111.  338,  72  N. 
B.429. 

[2]  It  is  to  us  obvious  that  the  testator, 
being  childless,  after  he  had  made  ample 
provision  for  his  widow,  desired  that  the  re- 
mainder of  his  estate  should  be  equally  dl< 
Tided  among  the  members  of  his  family— 
that  is,  between  his  brothers  and  sisters.  If 
living — and,  if  one  or  more  were  dead  at  the 
time  he  made  the  will  or  should  die  subse- 
quent to  the  date  of  his  will  and  prior  to  bis 
death,  that  the  children  of  such  deceased 
brother  or  sister  should  take  the  parent's 
share.  Had  the  word  "and"  been  used  in- 
stead of  the  word  "or,"  the  meaning  of  the 
will  would,  perhaps,  be  more  doubtful  and 
probably  susceptible  to  the  construction  plac- 
ed thereon  by  the  chancellor.  While  the 
word  "or"  will  sometimes  be  read  as  "and," 
ordinarily  It  Is  used  as  a  disjunctive  rather 
than  as  a  conjunction,  and  in  this  case  the 
word  should,  we  think,  be  given  Its  ordinary 
meaning,  the  result  of  which  is  there  are 
two  classes  of  beneBclaries  designated  in  the 
will,  viz.,  first,  the  brothers  and  sisters  of 
the  testator ;  and,  secondly,  the  heirs  of  the 
brother  and  sister  of  the  testator  who  pre- 
deceased the  testator.  The  construction  plac- 
ed uiran  the  words  "my  brothers  and  sisters 
or  their  heirs"  by  the  appellants,  we  are  sat- 
isfied, when  the  whole  will  is  considered  In 
connection  with  the  circumstances  which  sur- 
rounded the  testator  at  the  time  he  made  the 
will,  does  Justice  to  all  parties  In  Interest 
and  fully  effectuates  the  intention  of  the  tes- 
tator as  expressed  In  his  will,  while  the  con- 
struction contended  for  by  the  appellees  we 
think  strained  and  unnatural,  and  one  which 
works  a  great  injustice  to  the  children  of 
William  H.  Straw  and  Lydla  Barnes. 

From  a  careful  study  of  this  record  we 
have  reached  the  conclusion  that  the  circuit 
court  erred  in  so  construing  the  will  as  to 
exclude  the  children  of  William  H.  Straw, 
deceased,  and  the  children  of  Lydia  Barnes, 
deceased,  from  participating  in  the  division 
of  the  estate  of  Nathaniel  H.  Straw,  de- 
ceased. 

The  decree  of  the  circuit  court  will  there- 
fore be  reversed,  and  the  case  will  be  re- 
manded to  the  circuit  court  for  further  pro- 
ceedings in  accordance  with  the  views  herein 
expressed. 

Beversed  and  remanded. 
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can  OF  CHICAGO  T.  MARSH  et  ai. 
(Sapnme  Conrt  of  Illinois.    June  20,  1911.) 

1.  MmnOIPAZ.  COBFOKATIOHS  (§  489*)— ^TBKBT 

Impboveuikts— Sidewalks  —  Sfeciai.   As- 

bessmentb. 

The  basis  of  assessment  of  abutting  prop- 
erty for  sidewalk  Improvements  is  the  enhanced 
market  value  of  the  property,  and  not  the  bene- 
fit or  detriment  to  the  occupant  of  the  premises 
in  his  business,  though  that  may  be  a  proper 
•object  to  consider  in  forming  a  judgment. 

[Ed.  Note.— For  other  cases,  see  Mnnidpal 
Corporations,  Cent  Dig.  i  1053;  Dec.  Dig.  { 
439.*] 

2.  Municipal  Cobpobations  (J  484*)— Side- 
walk Assessment— Benefit. 

In  proceedings  for  confirmation  of  an  assess- 
ment on  abutting  property  for  a  sidewalk  im- 
provement, the  assessment  roll  is  prima  facie 
evidence  that  the  property  has  been  oenefited  to 
the  extent  of  the  assessment,  and  is  not  over- 
come by  proof  that  defendant's  adjoining  prop- 
erty is  mainly  used  for  heavy  teaming,  is  locat- 
ed In  the  jobbing  district,  is  separated  from  the 
street  by  a  high  board  fence,  and  that  a  con- 
struction of  a  sidewalk  along  same  woald 
amount  to  a  nuisance  rather  than  a  benefit  to 
the  property,  so  far  as  defendant's  use  thereof 
was  concerned. 

(Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  |{  1137-1139;  Dec. 
Dig.  S  484.*] 

Appeal  from  Cook  County  Court;  Frank 
G.  Plain,  Judge. 

Proceeding  by  the  City  of  Chicago  for 
conflnnatlon  of  a  special  assessment  for  a 
cement  sidewalk  on  Elston  avenue.  From  a 
Jndgment  overruling  objections  filed  by  Mnr- 
shall  S.  Marsh  and  others,  they  appeal.  Af- 
firmed. 

Montgomery,  Hart  &  Smith,  for  appel- 
lants. George  A.  Mason  and  William  T. 
Ebpeman  (Edward  J.  Brundage,  Corp.  Cotm- 
sel  of  counsel),  for  appellee. 

DUNN,  J.  This  is  an  appeal  from  the  con- 
firmation of  a  special  assessment  for  a  ce- 
ment sidewalk  six  feet  wide  on  Elston  ave- 
nue, In  the  city  of-  Chicago.  A  reversal  Is 
asked  upon  the  ground  that  the  property  of 
appellants  is  assessed  more  than  It  will  be 
benefited  by  the  proposed  Improvement 

The  appellants'  proper^  Is  situated  on  the 
east  side  of  Easton  avenue,  bounded  on  the 
south  by  the  elevated  right  of  way  of  the 
Chicago  &  Northwestern  Railway,  and  on 
the  easterly  side  by  the  North  branch  of 
the  Chicago  river.  It  has  docks  on  the  river 
and  switch  tracks  connecting  with  the  rail- 
road. Elston  avenue  In  front  of  the  prop- 
erty Is  a  granlte-paved  thoroughfare.  The 
neighborhood  Is  devoted  almost  wholly  to 
nunufacturlng  and  jobbing  in  heavy  mate- 
rials. The  appellants'-  property,  being  the 
only  property  in  the  vicinity  having  combin- 
ed water  aud  rail  shipping  facilities  and 
abutting  upon  a  street  mainly  used  for  heavy 
teaming.  Is  especially  adapted  for  heavy  man- 
ufacturing or  jobbing  in  such  materials  as 
iron,  coal,  and  lumber,  and  Is  now  devoted  to 


those  uses.  The  surface  of  the  property  is 
from  two  to  five  feet  below  the  level  of  El- 
ston avenue.  A  high  board  fence  extends 
along  the  entire  front  of  the  property  next 
to  the  sidewalk.  Here  are  three  team  open- 
ings in  the  fence,  through  which  heavy  trafllc 
Is  constantly  moving.  The  appellants  intro- 
duced testimony  that  the  improvement  would 
not  benefit  the  property,  but  would  injure  it, 
by  attracting  many  more  pedestrians  to 
that  side  of  the  street,  who  would  be  in  the 
way  of  the  teaming,  and  would  be  a  nuisance 
and  bother,  and  would  be  getting  hurt;  that 
the  walk,  if  built  as  proposed,  would  nat- 
urally crack  and  break  and  leave  bad  places; 
that  the  ordinance  provided  for  no  retain- 
ing wall,  and  the  weather  would  cause  the 
walk  to  settle  and  break;  that  it  would  be 
injured  by  reason  of  the  heavy  traffic  across 
It,  and  that  no  cement  sidewalk  could  stand 
the  strain  of  this  heavy  hauling.  The  ap- 
pellee's  superintendent  of  sidewalks  testi- 
fied that  in  his  opinion  the  property  would 
be  benefited  not  less  than  $2  a  front  foot. 

[1]  The  basis  of  the  appellants'  objections 
Is  that  the  Increased  use  by  the  public  of  the 
sidewalk  will  interfere  with  the  use  of  it  by 
appellants'  tenants,  and  thus  be  a  detriment 
instead  of  an  advantage  to  the  business  con- 
ducted on  their  property.  This  view  can- 
not be  accepted  as  conclusive  evidence  that 
the  property  Itself  would  receive  no  benefit 
from  the  proposed  improvement  The  basis 
of  the  assessment  is  the  enhanced  market 
vnlue  of  the  property.  The  benefit  or  detri- 
ment to  the  occupant  of  the  premises  in  his 
business  cannot  determine  that  question, 
though  it  may  be  proper  for  consideration  In 
forming  a  judRuient  Clark  v.  City  of  Chi- 
cago, 229  111.  363.  82  N.  B.  370;  Jones  v. 
City  of  Chicago,  206  111.  374,  69  N.  B.  64. 

[2]  The  assessment  roll  was  prima  facie  evi- 
dence that  tlie  property  was  benefited  to  the 
exteut  of  the  assessment  on  the  true  legal 
theory.  Chicago  Union  Traction  Co.  v.  City 
of  Chicago,  207  111.  544,  69  N.  E.  849.  We 
cannot  say  that  this  evidence  was  overcome 
by  the  testimony  on  behalf  of  appellants,  or 
that  the  judgment  Is  palpably  against  the 
weight  of  the  evidence.  The  judgment  must 
therefore  be  aflJrmed.  Clark  v.  City  of  Chi- 
cago, 214  IlL  318,  73  N.  EL  358;  Morton  v. 
City  of  Chicago,  228  111.  201.  81  N.  B.  847. 

Judgment  affirmed. 

(»0  III.  404) 

KLINE  et  al.  v.  BARNES  et  al. 

(Supreme   Court   of  Illinois.     June  20,   1911.) 

1.  Statutes  (J  124*)- Title  — Mattes  Geb- 
KANE  TO  Title 

Act  June  6,  1909  (Laws  1909,  p.  171),  is 
entitled  "An  act  to  give  drcnit  courts  of  this 
state,  and  the  superior  courts  of  Cook  county, 
in  term  time,  and  the  judges  thereof  in  vaca- 
tion, concurrent  jurisdiction  with  the  county 
courts,  in  all  matters  pertaining  to  the  juris- 
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diction  of  farm  drainage  districts,  and  farm 
drainage  and  levee  districts,  and  to  [repeall  all 
acts,"  etc.  Held,  that  a  provision  aathorizinx 
appeals  from  final  orders,  judgments,  and  de- 
crees of  other  county  or  circuit  courts  in  sncti 
proceedings  direct  to  tiie  Supreme  Coart  was 
gennane  to  the  matter  specified  in  the  title  of 
the  act,  which  was,  therefore,  not  objectionable 
as  contidning  matter  not  expressed  in  its  title. 

[Efi.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  §{  184-186:   Dec.  Dig.  §  124.*] 

2.  Dbaihs  (t  16*)— Dbainaok  Distbict— Dis- 
solution PBocEBDiNos-TjuMBDienoN— Ap- 
peal. 

Act  June  5,  1909  (Laws  1909,  p.  171),  re^ 
ulating  farm  drainage,  provides  tliat  circuit 
courts  and  the  superior  courts  of  Cook  count; 
shall  have  concurrent  jurisdiction  with  county 
courts  in  all  matters  pertaining  to  the  organi- 
zatioD  of  farm  drainage  districts  and  farm 
drainage  and  levee  districts,  and  the  operation 
thereof,  and  provides  for  appeals  from  either 
the  connty  or  circuit  courts  direct  to  the  Su- 
preme Court.  Beld,  that  sach  act  included  pro- 
ceedings for  the  dissolution  of  drainage  districts, 
so  that,  when  an  order  was  granted  by  a  county 
court  denying  a  petition  for  such  dissolution, 
an  appeal  lay  direct  to  the  Supreme  Court,  and 
not  to  the  circuit  court. 

[Ed.  Note.— For  other  cases,  see  Drains,  Cent. 
Dig.  §{  4,  G;   Dec  Dig.  §  16.*] 

Appeal  from  drcnlt  Court,  Ijogan  Gonn- 
ty;   T.  M.  Harris,  Jndge. 

Petition  by  John  W.  Kline  and  others  for 
tbe  dissolution  of  a  drainage  district,  to 
-which  Charlotte  L.  Barnes  and  others  file 
objections.  From  an  order  denying  and  dis- 
missing tbe  petition,  objectors  Kline  and 
Bates  appealed  to  the  drcnlt  court,  and 
from  a  judgment  dismissing  that  appeal  said 
appellants  again  appeal.    Affirmed. 

S.  Ik  Wallace,  Donald  McCormlck,  Peter 
Mnrphy,  and  Humphrey  ft  Anderson,  for  ap- 
pellants. King  ft  Miller  and  Beach  ft  Trapp, 
for  appdlees. 

FARMER,  J.  Appellants,  John  W.  Kline 
and  E.  W.  Bates,  were  two  of  a  large  num- 
ber of  persons  who  signed  and  presented  to 
tbe  county  court  of  I.ogan  county  a  petition 
for  tbe  dissolution  of  tbe  Salt  Creek  special 
drainage  district.  In  said  Logan  connty.  Tbe 
Iietitlon  for  dissolution  of  the  district  was 
filed  under  the  provisions  of  the  act  of  June 
4.  1889  (I.aws  1889,  p.  117),  which  gives  tbe 
county  court  jurisdiction  to  dissolve  a  drain- 
age district  upon  a  petition  signed  by  not 
less  than  four-fifths  of  tbe  adult  landowners, 
who  own  not  less  than  three-fourths  in  area 
of  tbe  land  assessed,  upon  due  notice  being 
given  as  required  by  the  act  A  hearing  was 
had  upon  the  petition,  and  at  tbe  December 
term  of  tbe  county  court  a  judgment  was 
entered  denying  the  petition  and  dismissing 
tbe  same.  Kline  and  Bates,  two  of  the  peti- 
tioners, appealed  from  the  judgment  of  tbe 
connty  court  to  the  circuit  court  of  Logan 
conntT.  In  the  circuit  court  appellees  moved 
to  dismiss  tbe  appeal,  on  the  ground  that 
the  circuit  court  bad  no  jurisdiction  to  en- 
tertain the  appeal,  and  that  it  should  have 


been  prosecuted  directly  to  the  Supreme 
Court  Tbe  circuit  court  sustained  tbe  mo- 
tion and  dismissed  the  appeal.  From  that 
judgment,  Kline  and  Bates  have  prosecnted 
an  appeal  to  this  court 

[1]  If  the  circuit  court  had  no  jurisdiction 
to  entertain  the  appeal,  the  judgment  of 
that  court  was  right,  and  must  be  affirmed. 
By  an  act  of  tbe  Legislature  approred  and 
In  force  June  6,  1909,  entitled  "An  act  to 
give  circuit  courts  of  this  state,  and  the 
superior  courts  of  Cook  county,  in  term  time, 
and  judges  thereof  In  vacation,  concurrent 
jurisdiction  with  tbe  connty  courts.  In  all 
matters  pertaining  to  the  organization  of 
farm  drainage  districts,  and  farm  drainage 
and  levee  districts,  and  the  operation  there- 
of, and  to  [repeal]  ail  acts  in  conflict  here- 
with" (Laws  of  1909,  p.  171),'  circuit  courts 
and  the  superior  courts  of  Cook  county  were 
given  concurrent  jurisdiction  with  connty 
courts  "in  all  matters  pertaining  to  tbe 
organisation  of  farm  drainage  districts,  and 
farm  drainage  an8  levee  districts,  and  the 
operation  th»«of ;  and  when  proceedings  un- 
der this  act  are  pending  in  tbe  circuit  court, 
such  court  shall  have  power  to  make  all  nec- 
essary orders  affecting  the  district  or  its  offi- 
cers as  fully  as  is  now  vested  In  the  county 
courts,"  and  It  Is  made  tbe  duty  of  tbe 
clerk  of  tbe  circuit  court  to  perform  the 
same  acts  required  of  tbe  clerk  of  tbe  connty 
court  when  the  proceedings  are  pending  In 
the  county  court  Section  3  of  the  act  Is  as 
follows:  "Appeals  may  be  taken  from  the 
final  orders,  judgments  and  decrees  from  ri- 
ther  of  the  county  or  circuit  courts  to  the 
Supreme  Court"  If  that  act  is  a  valid  act. 
then  It  is  dear  the  circuit  court  had  no  Jn- 
rlsdlctlon  to  entertain  the  appeal,  and  it 
should  have  been  prosecuted  from  tin  coun- 
ty court  directly  to  this  court 

Appellants  say  It  is  doubtful  whether  the 
third  section  of  tbe  act -is  constitutional.  In 
that  it  provides  for  appeals  to  the  Supreme 
Court,  which  subject  is  not  mentioned  or 
referred  to  in  tbe  title  of  tbe  act  The  rule 
is  that  all  doubts  or  uncertainties  as  to  tbe 
constitutionality  of  an  act  must  be  resolved 
in  favor  of  its  validity.  Claffy  v.  Chicago 
Dock  Co.,  249  111.  210,  94  N.  E.  651.  But  we 
do  not  consider  the  validity  of  section  S  even 
doubtful.  It  Is  germane  to  the  subject  ex- 
pressed In  tbe  title.  Fleiscbman  v.  Walker, 
91  111.  31S.  The  Appellate  Court  act  (Hurd's 
Rev.  St  1900,  c.  37,  !S  18-35a)  Is  entiUed 
"An  act  to  establish  Appellate  Courts,"  but 
It  contains  provisions  for  appeals  to  the 
Supreme  Court  The  municipal  court  act 
of  tbe  city  of  Chicago  Is  entitled  "An  act  In 
relation  to  a  mnnidpal  court  In  tbe  city  of 
Chicago"  (Hurd's  Rev.  St.  1909,  c.  37,  H 
2G4-330),  and  contains  provisions  for  appeals 
to  and  writs  of  error  from  tbe  Appdiate  and 
Supreme  Courts.    Such  provisions  are  iieces- 
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sary  for  the  accomplishment  of  the  legis- 
lative purpose,  and  do  not  violate  the  consti- 
tutional provision  that  no  act  shall  embrace 
more  than  one  subject,  and  that  shall  be  ex- 
pressed is  the  title.  "An  act  may  contain 
many  provisions  and  details  for  the  ac- 
complishment of  the  leglslatlTe  purpose,  and 
if  they  legitimately  tend  to  effectuate  that 
object  the  act  is  not  contrary  to  the  consti- 
tutional provision."  People  t.  McBrlde,  234 
UL  146,  M  N.  B.  885,  123  Am.  St  Rep.  82. 

[2]  It  is  further  contended  by  appellants 
that  the  act  of  1909  does  not  confer  upon 
circuit  courts  concurrent  jurisdiction  with 
county  courts  in  proceedings  for  the  disso- 
lution of  drainage  districts,  and  that  appeals 
from  orders  In  that  class  of  proceedings  are 
not  governed  by  the  act  of  1900.  We  are  of 
opinion  said  act  was  intended  to  be,  and  Is, 
broad  enough  to  include  proceedings  for 
the  dissolution  of  drainage  districts.  In 
Beatty  v.  Zimmerman,  249  HI.  180,  94  N.  B. 
110,  this  court  entertained  an  appeal  direct 
from  the  county  court  from  a  Judgment  of 
said  court  dismissing  a  petition  to  dissolre  a 
drainage  district;  and  in  Boston  v.  Kicka- 
poo  Drainage  District,  244  lU.  577,  91  N.  B. 
707,  we  entertained  a  writ  of  error  to  review 
a  Judgment  of  the  county  court  rendered  Oc- 
tol>er  1,  1909,  denying  a  petition,  filed  under 
the  provisions  of  section  44  of  the  levee  act 
(Hurd's  Rev.  St  1909,  c.  42),  to  abandon  and 
abolish  a  district  While  it  is  not  so  stat- 
ed In  Myers  v.  Commissioners  of  Newcomb 
Special  Drainage  District  245  111.  140,  91 
N.  E.  1070,  the  fact  is  in  that  case  the  Judg- 
ment the  writ  of  error  was  sued  out  to  re- 
view was  rendered  before  the  passage  of  the 
act  of  1909. 

In  our  opinion  the  circuit  court  properly 
dismissed  the  appeal,  and  its  Judgment  is 
affirmed* 

Judgment  affirmed. 


(250  in.  427) 

PBOPLB  V.  WALKER. 
(Supreme  Court  of  IlUnoLs.     June  20,  1911.) 

1.  Cbiminm.  LuiW  ({  1142*)-^Appkai.— RSCORD 
— ^Pbesukption. 

It  must  be  presumed,  in  supixirt  of  the  re- 
cital of  the  record  that  defendant  was  "fully 
advised  by  the  court  of  the  effect  of  rendering 
said  plea,"  that  the  court  disdiarged  its  duty 
as  to  explaining  to  him,  before  receiving  BQch 
plea,  the  consequence  of  entering  a  plea  of 
guilty. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig,  St  8014-3037;   Dec  Dig.  {  1142.*] 

2.  CsnuNAL  Law  (3  274*)— Puu.  or  QvxLir 
— Withdraw  Aii— Discretion. 

It  was  an  abuse  of  discretion  not  to  vacate 
the  judgment  on  a  plea  of  guilty  in  a  bigamy 
case,  and  permit  defendant  to  withdraw  his 
plea  of  f^nilty  and  allow  liim  to  submit  his  case 
to  the  jury;  he  making  afiSdavlt  that  he  did 
so  on  the  advice  of  counsel,  on  the  assurance 
of  snob  counsel  that  he  had  arranged  with  the 
Htate's  counsel  that  the  bigamy  charge  was  to 


be  dropped,  he  having  pleaded  to  the  charge 
of  adultery. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  fi  633;   Dec.  Dig.  {  274.*] 

Error  to  Criminal  Court,  Co<&  County; 
Marcus  Kavanagh,  Judge;. 

Fred  T.  Walker  was  convicted  of  bigamy, 
and  brings  error.  Reversed,  and  remanded 
for  further  proceedings. 

A-  L.  Gettys,  for  plaintiff  in  error.  W.  H. 
Stead,  Atty.  Gen.,  John  E.  W.  Wayman, 
State's  Atty.,  and  W.  Edgar  Sampson  (Fred- 
erick Burnham,  of  counsel),  for  the  People. 

VICKERS,  J.  Fred  T.  Walknr  has  sued 
out  a  writ  of  error  to  the  criminal  court  of 
Cook  county  to  bring  into  review  the  record 
of  his  conviction  In  said  court  upon  the  charge 
of  bigamy.  The  record  shows  that  when 
the  plaintiff  In  error  was  arraigned  upon 
said  charge  he  entered  a  plea  of  not  guilty. 
Afterwards,  on  January  SI,  1911,  he  with- 
drew his  plea  of  not  guilty  and  entered  a  plea 
of  guilty.  The  Judgment  of  the  court  con- 
tains the  following  recital  and  order  In  re- 
gard to  the  plea  of  guilty:  "And  said  defend- 
ant, by  leave  of  court,  now  here  withdraws 
bis  plea  of  nof  guilty,  heretofore  rendered  to 
the  indictment  In  this  case,  and  for  a  plea 
thereto  says  that  he  is  guilty  In  manner  and, 
form  as  charged  therein ;  and,  he  being  fully 
advised  by  the  court  of  the  effect  in  render- 
ing said  plea,  he  still  persists  therein,  and 
the  court  orders  said  plea  to  be  accepted  and 
entered  of  record  against  the  said  defend- 
ant." On  the  4th  day  of  February,  follow- 
ing the  day  that  the  Judgment  was  entered, 
plaintiff  in  error  mtered  a  motion  to  vacate 
the  sentence  and  Judgment,  and  for  leave  to 
withdraw  his  plea  of  guilty,  which  motion 
was  overruled,  to  whidi  i^aintiff  in  error 
preserved  an  exception.  A  motion  for  a  new 
trial  was  then  made  and  overruled.  The 
question  presented  for  the  consideration  of 
this  court  is  whether  the  trial  court  erred  in 
denying  the  motion  to  vacate  the  Judgment 
and  to  permit  the  plaintiff  in  error  to  vrlth- 
draw  his  plea  of  guilty. 

Upon  the  hearing  of  the  mottmi  to  vacate 
In  the  criminal  court  plaintiff  In  error  sub- 
mitted three  affidavits — one  made  by  himself, 
one  by  his  mother,  and  one  by  his  grand- 
mother. The  affidavit  of  the  plaintiff  in  er- 
ror la  as  follows:  "That  he  was  arrested 
some  time  in  Movonber  last  on  two  charges 
—one  for  adultery  and  one  for  bigamy ;  that 
he  engaged  a  lawyer  by  the  name  of  William 
Schrelder;  that  the  said  lawyer  took  charge 
of  the  cose,  and  was  paid  a  retainer  in  said 
case ;  that  he  relied  entirely  uiton  the  advice 
of  counsel,  and  did  everything  that  he  told 
him  to  do ;  that  the  said  lawyer  said  to  this 
affiant  that  he  had  seen  the  state's  attorney 
and  talked  with  him ;  and  that  he  told  tills 
affiant  that  If  iie  would  plead  guilty  to  adul- 
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teory,  the  bigamy  cfaai^  would  be  dropped. 
Thereupon,  acting  upon  tbe  advice  of  coun- 
sel, he  did  plead  guilty  to  adultery  before 
his  honor.  Judge  Going,  when,  as  a  matter 
of  fact,  he  is  now  advised  by  counsel  that  he 
was  not  guilty  of  the  charge ;  that  the  plea 
.was  entered  solely  for  the  purpose  of  carry- 
ing out  tbe  promise  of  bis  attorney,  and, 
as  the  attorney  told  him,  the  promise  of  the 
state's  attorney  that  tbe  bigamy  charge 
would  be  dropped.  The  said  attorney  even 
went  so  far  as  to  say  that  the  said  attorney 
bad  talked  with  him  about  the  case,  and  had 
agreed  that  be  should  get  a  divorce  from  the 
said  Annie  Meyers,  If  there  was  any  mar- 
riage at  all  contracted.  This  affiant  further 
states  that  there  was  some  kind  of  a  cere- 
mony performed,  but  he  does  not  believe  that 
it  was  a  valid  ceremony.  At  any  rate,  this 
affiant  never  cohabited  with  the  said  Annie 
Meyers,  and  never  lived  with  her  as  her  hus- 
band; that  at  the  time  the  ceremony  took 
place  tbe  said  Annie  Meyers  Insisted  upon  It 
being  performed,  and  threatened  him  that  if 
he  did  not  perform  the  ceremony,  by  implica- 
tion and  other  conduct,  that  she  would  have 
him  arrested,  because  she  said  that  she  was 
pregnant  with  child;  that  tbe  said  ceremony 
took  place  without  lawful  authority.  This 
affiant  further  says  that  this  is  the  first 
time  he  was  ever  arrested ;  that  he  Is  unac- 
customed to  court  and  court  practices;  that 
he  did  not  want  to  do  anything,  except  as 
he  was  advised  by  counsel ;  that  while  he 
remained  In  jail,  from  November  until  the 
day  of  his  trial,  on  the  said  bigamy  charge, 
which  occurred  on  January  31,  1911,  he  was 
very  seldom  visited  in  jail  by  his  attorney, 
and  only  saw  him  about  three  or  four  times; 
that  the  said  attorney  said  that  he  had 
everything  arranged,  and  that  everything 
would  be  all  right,  and  the  bigamy  case 
would  be  dropped  and  stricken  from  the 
docket.  Thereafter,  on  the  day  of  the  trial, 
the  said  attorney  came  rushing  Into  the 
prisoner's  room  and  said:  'Ton  bad  better 
plead  gnllty.  If  yon  will  plead  guilty,  you 
will  soon  get  out  of  it.  and  after  you  serve 
your  sentence  on  the  adultery  conviction  then 
this  case  will  be  dropped.  Then  you  will  be 
entirely  out  of  your  trouble^'  This  affiant 
further  says  that,  when  the  case  was  called 
before  your  honor,  he  did  act  upon  the  ad- 
vice of  his  counsel,  but  he  was  so  terrified 
and  was  so  weak  that  he  was  almost  uncon- 
scious of  what  was  going  on  before  him; 
that,  while  the  court  said  to  him  that  he 
had  tbe  authority  to  send  bim  to  the  peniten- 
tiary, still  he  did  not  understand  the  court 
would  do  It,  or  tbe  length  of  time  he  would 
or  conld  send  him  there,  and  he  did  not 
realize  the  Import  of  tbe  court's  declaration, 
as  he  was  under  the  Impression  that  the 'se- 
cret arrangement  with  the  state's  attorney, 
as  be  was  informed  by  his  attorney,  would 
supplement  or  overrule  the  sentence  of  the 
court;  that  be  believes  that  he  has  a  good 
defense  on  the  merits  of  the  case^  and  If  It 


had  not  beat  for  his  attorney  acting  as  he 
did,  and  in  collusion  with  other  people,  be 
would  have  a  trial  by  tbe  Jury,  and  tliat 
when  he  pleaded  guilty  to  bigamy  be  did  it, 
not  with  the  understanding  he  would  be  sent 
to  tbe  penitentiary,  but  that  be  would  be 
free  ultimately  and  allowed  his  liberty ;  that 
his  counsel  did  not  advise  him  that  there 
was  nothing  else  tbe  court  could  do  on  a 
plea  of  guilty  but  to  sentence  Mm  to  tbe 
penitentiary,  but,  on  tbe  other  hand,  gave 
him  to  understand  that  the  court  had  an- 
tbority  to  save  him  from  the  itenltentlary  on 
a  plea  of  guilty;  that  he  did  not  fully  and 
fairly  understand  tbe  consequences  of  such 
plea  and  the  waiver  of  rights  thereunder, 
■mis  affiant  further  says  that  he  Is  tbe  de- 
fendant In  this  entitled  cause,  and  that  be 
makes  the  foregoing  affidavit  for  himself, 
and  also  says  that  the  court  did  not  disclose 
to  him  tliat  tbe  Jury  could  do  no  more  to 
him  If  It  found  adversely  to  him  than  the 
court  would  have  to  do  if  he  plead  guilty  to 
the  said  charge  of  bigamy." 

The  affidavit  of  plaintiff  In  error's  mother. 
Mrs.  Helfrlch,  states  that  she  employed 
Scbreider  to  defend  her  son  and  paid  him  a 
large  retainer  fee,  and  that  said  Scbreider 
told  affiant  several  times  that  be  had  every- 
thing arranged  so  that  by  pleading  guilty  to 
the  charge  of  adultery  tbe  charpe  of  bigamy 
was  to  be  dropped.  She  states  that  the 
plaintiff  In  error  is  22  years  of  age,  that  be 
was  married  when  only  about  19  years  of 
age,  and  that  he  had  never  bad  anything  to 
do  with  court  proceedings  before  the  present 
charges  were  brought  against  him.  Mrs. 
Hayes,  the  grandmother,  testifies  that  she 
was  in  court  at  the  time  the  plaintiff  in  er- 
ror entered  his  plea  of  guilty;  that  she  had 
been  holding  the  plaintiff  In  error  in  her 
arms  Just  before  he  was  called  to  the  bar 
of  the  court,  and  that  he  was  so  terrified  and 
bewildered  that  he  did  not  know  what  he 
was  doing,  and  that  she  could  feel  that  when 
be  was  In  her  arms  he  was  shaking  like  a 
man  with  palsy ;  that  he  could  not  Fay  an.v- 
thlng  and  was  not  able  to  articulate.  She 
testifies  that  she  asked  his  nttoniey  why  be 
did  not  have  a  Jury  trial,  and  he  said  that 
it  was  for  Walker's  interest. 

There  was  no  counter  affidavit  submitted, 
and  the  foregoing  statement  is,  in  substance, 
the  evidence  Introduced  on  the  bearing  of 
tbe  motion. 

[1]  Plain  tier  In  error  Insists  that  the  rec- 
ord does  not  show  that  tbe  court  fully  ex- 
plained to  the  accused  the  consequence  of 
entering  a  plea  of  guilty  before  receiving 
such  plea  and  rendering  judgment  thereon. 
The  bill  of  exceptions  does  not  purport  to 
show  what  was  said  to  the  plaintlfT  In  error 
by  tbe  court  at  the  time  tbe  plea  of  guilty 
was  entered.  The  record  simply  shows  that 
plaintiff  In  error  was  "fully  advised  by  the 
court  of  tbe  effect  of  rendering  said  plea." 
It  most  be  presumed,  In  support  of  this  re- 
cital,  that  the  court  discharged  Its  duty. 
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Marx  V.  People,  204  in.  248,  68  N.  B.  436. 

[1]  Bnt  Independent,  entirely,  of  this  ques- 
tion, It  was  a  matter  within  the  sound  legal 
discretion  of  the  Judge  to  vacate  the  Judg- 
ment, and  permit  the  plaintiff  in  error  to 
•withdraw  his  plea  of  guilty,  and  allow  him  to 
submit  his  case  to  a  Jury,  If  it  appeared  that 
siifh  plea  had  been  entered  unadvisedly  or 
through  a  misapprehension,  In  consequence 
of  the  misrepresentation  of  his  counsel.  If, 
as  he  testifies  In  his  afildavlt,  bis  attorney 
had  assured  him  that  he  had  arranged  with 
the  state's  attorney  that  the  bigamy  charge 
was  to  be  dropped,  it  Is  not  unreasonable 
that  the  plaintiff  in  error  would  follow  the 
advice  of  his  counsel  and  enter  a  plea  of 
guilty,  expecting  and  believing  that  in  some 
way  he  would  not  be  imprisoned  on  said 
dinrge.  In  the  case  of  Krolage  v.  People, 
224  ni.  456,  on  page  460,  79  N.  B.  B70,  on 
page  571,  this  court  said:  "The  withdrawal 
of  the  plea  of  guilty  should  not  be  denied  in 
any  case,  where  it  is  evident  that  the  ends 
of  Justice  will  be  subserved  by  permitting 
the  plea  of  not  guilty  In  its  stead.  The  least 
surprise  or  Influence  causing  him  to  plead 
guilty  when  he  had  any  defense  at  all  should 
be  sufficient  cause  to  permit  a  change  of  the 
plea  from  guilty  to  not  guilty."  The  case 
from  which  the  quotation  above  Is  made  Is 
In  some  respects  very  similar  to  the  one  at 
bar,  and  the  CQUvlctlon  was  reversed -because 
the  court  refused  to  i)ermlt  the  withdrawal 
of  a  plea  of  guilty.  In  our  Opinion  there  was 
an  abuse  of  the  discretion  vested  in  the  trial 
court  in  refusing  to  permit  plaintiff  in  error 
to  withdraw  his  plea  of  guilty. 

The  Judgment  of  the  criminal  court  of 
Coolc  county  Is  reversed,  and  the  cause  re- 
manded for  further  proceedings  in  accord- 
ance with  the  views  herein  expressed. 

Bevetsed  and  remanded.' 


(SO  111.  467) 

GODDARD  et  al.  v.  lANDEJS. 

(Supreme  Court  of  Illinois.     June  20,   1911.) 

1.  Homestead  (S  148*)— Widow's  Intebest— 
Assignment. 

A  widow  is  entitled  to  an  allowance  of  $1,- 
000  for  her  homestead  interest,  wliprc  the  home- 
stead is  worth  more  than  that  amount,  and  is 
not_  susceptible  of  division,  and  where  heira  or 
devisees  seek  to  comiiel  her  to  vacate. 

[Ea.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  i  270;   Dec  Dig.  §  143.*] 

2.  JUDQKENT  (i  736*)— COHCLUSIVENESB— MAT- 

TEBs  NOT  Concluded. 

A  decree  on  a  bill  to  have  a  widow's  home- 
stead interest  assigned  to  her  does  not  affect 
her  rights  under  an  alleged  antenuptial  con- 
tract, settling  all  her  rights  in  decedent's  es- 
tate, excepting  her  homestead  interest,  where 
no  relief  was  asked  concerning  such  contract, 
and  the  record  does  not  refer  to  it. 

[Ed.   Note.— For  other  cases,  see   Judgment, 
Cent.  Dig.  H  12r>4.  1265;  Dec  Dig.  8-736.*] 

Faimer,  X,  dissenting. 


Appeal  from  Circuit  Court,  Wabash  Coun- 
^;  E.  B.  Newlin,  Judge. 

Bill  by  Henry  T.  Ooddard  and  others 
against  Bertie  A.  Landes.  From  the  decree, 
defendant  appeals.    Affirmed. 

H.  M.  Phlpps,  George  B.  Gillespie,  and  A. 
M.  Fitzgerald,  for  appellant  E.  B.  Green, 
P.  J.  Kolb,  and  George  P.  Ramsay,  for  ap- 
pellees. 

VICKERS,  J.  The  trustees  under  the  last 
will  and  testament  of  Silas  Z.  L«ndes  and 
the  heirs  of  testator  filed  a  bill  In  the  cir- 
cuit court  of  Wabash  county  against  Bertie 
Landes,  the  surviving  widow  of  testator,  for 
the  purpose  of  having  the  homestead  of  the 
widow  set  off  and  assigned  to  her,  with 
an  alternative  prayer  that,  In  case  the  home- 
stead premises  were  of  greater  value  than 
$1,000  and  so  situated  that  the  homestead 
could  not  be  assigned  to  her,  the  cash  value 
of  the  homestead  interest  be  ascertained, 
and  that  the  trustees  under  the  will  be  au- 
thorized to  pay  the  widow  the  value  of  her 
homestead  estate,  and  that  thereupon  she  be 
required  to  vacate  and  surrender  possession 
to  the  i)ersons  entitled  to  the  property  under 
the  will.  The  bill  contains  an  averment 
that,  prior  to  the  marriage  of  the  testator 
and  the  defendant,  an  antenuptial  contract 
was  entered  into  between  the  parties,  by 
which  all  property  rights  of  the  widow  In 
the  testator's  estate  were  settled,  except 
her  statutory  right  to  a  homestead.  The  bill 
alleges  that  prior  to  the  commencement  of 
the  suit  the  trustees  tendered  the  widow 
$450  for  her  homestend,  which  she  refused 
to  accept.  The  widow  filed  an  answer  to  the 
bill,  In  which  she  denied  ail  of  the  alleisa- 
tions,  except  the  death  of  the  testator.  The 
case  was  heard  upon  the  bill,  answer,  and 
proofs.  In  open  court,  and  a  decree  was  ren- 
dered finding  that  the  bill  was  true  and 
appointing  commissioners  to  assign  the  wid- 
ow's homestead.  The  commissioners  report- 
ed that  they  had  examined  the  premises  and 
found  the  same  not  susceptible  of  division, 
and  valued  the  premises  located  on  Inlot  No. 
491,  In  the  city  of  Mt.  Carmei,  at  $15,000. 
This  rq>ort  was  approved  by  the  court 
The  age  of  the  widow  was  found  to  be  54 
years,  and  the  value  of  her  homestead  was 
fixed  at  $598.79,  which  was  directed  to  be 
paid  to  her  by  the  trustees,  and  the  decree 
directed  the  widow  to  surrender  possession 
of  the  homestead  within  SO  days  from  the 
date  of  the  decree.  The  widow  excepted  to 
the  decree  of  the  court  and  has  perfected 
an  appeal  therefrom  to  this  court. 

[1]  The  sole  question  Involved  In  the  case 
below,  and  the  only  one  ovea  for  considera- 
tion In  this  court  is  the  amount  that  should 
be  paid  to  the  widow  for  her  homestead  es- 
tate. The  precise  question  here  Involved  was 
recently   before  this  court  In  the  case  of 
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PoweU  T.  Powen,  247  IlL  432,  93  N.  B.  432, 
and  It  was  there  decided  that,  when  the 
helis  or  deTlsees  sought  to  compel  the  sur- 
viving husband  or  wife  to  vacate  an  Indivisi- 
ble homestead  which  exceeded  $1,000  In  val- 
ue, a  court  of  equity  should  requlr,e  the 
heirs  or  devisees  to  pay  the  person  entitled 
to  such  homestead  $1,000.  The  case  at  bar 
falls  within  the  rule  announced  In  the  Pow- 
ell Case  and  must  be  controlled  by  what 
was  there  decided.  We  do  not  deem  It  neces- 
sary to  repeat  the  reasons  or  review  the  au- 
thorities upon  which  the  Powell  Case  rests. 
The  court  below  erred  In  requiring  the  wid- 
ow to  vacate  the  premises  and  surrender  her 
homestead  upon  the  payment  of  $598.79. 

[2]  There  Is  an  allegation  In  the  bill  re- 
specting the  execution  of  the  antenuptial 
contract,  and  a  denial  thereof  in  the  appel- 
lant's answer.  No  evidence  was  Introduced 
by  either  party  on  this  Issue,  except  the  an- 
tenuptial contract  No  relief  was  prayed  In 
regard  to  such  contract,  and  there  Is  no  ref- 
erence to  It  In  the  record.  The  appellant 
suggests,  both  In  her  brief  and  In  the  oral 
argument  of  her  counsel  In  this  case,  that 
she  desires  to  save  whatever  right  she  may 
have  to  attack  the  validity  of  the  ante- 
nuptial contract  for  fraud  and  misrepresen- 
tation. No  question  relating  to  the  ante- 
nuptial contract  was  Involved  in  this  pro- 
ceeding. The  bin  conceded  that  the  appel- 
lant Is  entitled  to  a  homestead  In  the  prem- 
ises In  question,  and  the  reference  to  the 
antenuptial  contract  In  the  bill  seems  to 
have  been  merely  for  the  purpose  of  showing 
that  the  homestead  right  was  excepted  from 
the  terms  of  the  agreement  No  adjudica- 
tion of  the  validity  of  the  antenuptial  con- 
tract was  necessary  or  proper  under  the  Is- 
sues in  this  case. 

For  the  error  Indicated,  the  decree  of  the 
circuit  court  of  Wabash  county  U  revers- 
ed, and  the  cause  remanded. 

Reversed  and  remanded. 

FARMER,  J.,  dissents. 


(250  111.  423.) 

CITY  OP  CHICAGO  v.  CUMMINGS. 

(Supreme  Court  of  Illinois.     June  20,  1911.) 

Municipal   Cobpobatiows   (J   444*)— Public 
Improvements — Description  of  Property — 

SPKCinCATIOIf  AS  to  MATERIAI.S  AND  WORK. 

An  ordinance  for  the  improvement  of  a 
certldn  street  provided  for  conorpte  walks,  and 
that  the  aidewallc  space  shonld  l>e  graded  by 
cutting;  down  or  filling  ap  the  surface  of  the 
groona  to  14  inches  below  grade,  and  that  the 
necessary  filling  should  l>e  done  with  earth  or 
other  material.  The  ordinance  also  provided 
that  abutting  owners  might  construct  the  side- 
walk in  front  of  their  property,  if  the  work 
complied  with  the  requirements  of  the  ordinance. 
The  objector's  property  was  9  feet  below  grade, 
and  in  order  to  construct  the  sidewalk  a  re- 
taining wall  or  an  embankment  would  be  nec- 


essaiv.     fleU,  that  as  the  ordinance  did  not 

specify  how  such  retaining  walls  should  be  made, 
or  of  what  materials,  or  whether  an  embank- 
ment should  be  used  instead,  the  assessment  for 
the  improvement  provided  for  in  the  ordinance 
was  void. 

[E!d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1064;  Dec  Dig.  | 
444.*] 

Appeal  from  Superior  Court,  Cook  County; 
Theodore  Brentavo,  Judge. 

Proceeding  by  the  City  of  Chicago  to  im- 
prove certain  property  and  confirm  a  special 
assessment  David  M.  Cummlngs  objected. 
From  a  judgment  confirming  the  assessment, 
objector  appeals.    Reversed. 

William  J.  Donlln,  for  appellant  George 
A.  Mason  and  William  T.  Hapeman  (Edward 
J.  Brundage,  Corp.  Counsel,  of  counsel),  for 
appellee. 


HAND,  i.  This  was  an  application  for  the 
confirmation  of  a  special  assessment,  sought 
to  be  levied  under  the  provisions  of  the  local 
Improvement  act  for  the  purpose  of  con- 
structing a  16-foot  concrete  sidewalk  on  each 
side  of  Ninety-Second  street  between  South 
Chicago  avenue  and  Harbor  avenue,  in  the 
dty  of  Chicago.  The  appellant  who  was  the 
owner  of  100  feet  of  nnlmproved  property  on 
the  line  of  the  improvement,  appeared  and 
filed  objections  to  confirmation,  which  objeo* 
tlons  were  overruled,  and  the  assessment  con- 
firmed, and  an  appeal  has  been  prosecuted  to 
this  court 

I'he  sidewalk  was  to  occupy  the  space  be- 
tween the  curb  lines  and  the  street  lines,  and 
the  ordinance  provided  the  sidewalk  space 
should  be  gi'aded  by  cutting  down  or  fltllnc 
up  the  surface  of  the  ground  to  14  inches  be- 
low grade,  and  that  wherever  filling  was  nec- 
essary it  should  be  done  with  earth  or  other 
material  equally  as  good  for  filling  purposes, 
and  upon  the  filling  there  was  to  be  placed  a 
layer  of  cinders,  or  other  material  equally  aa 
good,  9  Inches  thick,  and  upon  this  should 
be  laid  a  5-lnch  layer  of  concrete,  the  work 
to  be  done  under  the  supervision  of  the 
board  of  local  improvements.  The  evidence 
showed  that  the  appellant's  property  was 
about  9  feet  below  grade,  and  that  In  order 
to  hold  the  filling  In  place  it  would  fee  nec- 
essary to  construct  a  retaining  wall  upon  hia 
lot  line  9  feet  high,  or  to  construct  a  berme 
or  embankment  9  feet  high  and  12  feet  wide 
at  the  base,  which  berme  or  embankment 
would  rest  wholly  upon  appellant's  property. 

It  is  first  contended  that  as  the  ordinance 
does  not  provide  for  the  construction  of  the 
retaining  wall  or  berme,  the  ordinance  Is  not 
sufficiently  specific  upon  which  to  base  a  spe- 
cial assessment  to  pay  for  the  construction  of 
the  Improvement  We  are  of  the  opinion  thia 
objection  is  a  valid  one.  At  the  foundation 
of  every  special  as^iessment  there  must  rest 
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a  ralid  ordinance^  and  one  that  specifically 
describes  the  nature,  character,  and  locality 
of  tbe  proposed  ImproTement,  and  no  valid 
special  assessment  can  be  predicated  upon  an 
ordinance  which  omits   from   its  terms   es- 
sential features  of  the  Improvement.    Wash- 
ington Ice  Co.  V.  City  of  Chicago,  147  IlL  827, 
35  N.  E.  878,  87  Am.   St    Rep.  222;  Title 
Guarantee  &  Trust  Co.  v.  City  of  Chicago, 
162  111.  505,  44  N.  B.  832.    It  Is  obvlons  that 
tbe  construction  of  a  retaining  wall  or  berme 
9  feet  high  upon  the  lot  line  of  appellant's 
property  would  be  attended  with  much  ex- 
pense, and  If  a  berme  were  constructed  it 
would  necessarily  deprive  the  appellant  of 
tbe  use  of  a  considerable  i)ortion  of  his  prop- 
erty.  If,  however,  It  were  held  that  the  ordi- 
nance was  sufficiently  specific  In  the  fore- 
going particular,  then  It  would  be  necessary 
for  the  board  of  local  Improvements  to  de- 
termine what  sort  of  a  retaining  wall  or 
berme  should  be  constructed  in  front  of  ap- 
pellant's property.    If  a  retaining  wall  were 
decided  upon,    It   might   be   constructed   of 
stone,  concrete,   brick,   or  wood;   and  If  a 
berme  were  constructed,  earth,  gravel,  crush- 
ed stone,  or  other  similar  material  might  be 
used,  the  cost  of  construction  depending  en- 
tirely upon  the  material  used  In  building  the 
berme.    This  would  all  rest  In  the  discretion 
of  the  board  of  local  Improvements.    In  one 
part  of  the  Improvement  a  stone  wall  might 
be  determined  by  tbe  board  to  be  necessary, 
ivhile  upon  other  parts  the  board  might  de- 
termine that  brick,  wood,  or  earth  would  an- 
iwer  the  purpose.    The  general  rule  Is  that 
in  ordinance  must  describe  the  Improvement, 
o  that  the  property  owner  may  know  from 
ts  terms  what  he  Is  to  get  when  the  Im- 
rovement  is  completed,  and  what  sort  of  an 
inprovement  his  property  is  being  assessed 

>  construct.  We  think  the  ordinance  should 
ave  specified  tbe  character  of  tbe  wall  or 
erme  to  be  constructed  and  tbe  material 

>  fee  ased  In  its  construction,  and  that  the 
Tdinance  was  defective  in  falling  so  to  do. 
Tbe  ordinance  also  provided  the  property 
vners  whose  property  the  sidewalk  adjoins 
lould  have  the  right  to  construct  the  slde- 
ilk  In  front  of  their  property  within  40 
:yB,  "provided  the  work  so  to  be  done  shall 
all  respects  conform  to  the  requirements  of 
e  ordinance."  It  is  clear  that  the  appellant 
tild  not  avail  himself  of  that  right  In  this 
stance,  as  be  could  not  know  from  the  ordi- 
Dce  wbat  would  be  a  compliance  with  the 
'ms  of  the  ordinance,  as  the  character  of 
i  Improvement  rests,  to  a  large  extent,  in 
)  discretion  of  tbe  board  of  local  improve- 
nts. 

JVb  are  of  the  opinion  the  trial  court  erred 
confirming    the    special    assessment    as 
.Inst  tbe  property  of  the  appellant 
'be  Judgment  of  the  superior  court  will  be 
ersed. 
udgment  reversed. 


(210  lU.   540) 

THUESTON  et  aL  v.  TUBBS. 
(Supreme  Court  of  Illinois.     June  20,   1911.) 

Infants  (H  78,  90*)— Gcakdiaw  Ad  Litem— 
Necessity— Appearance  bt  Attosnet. 
In  a.  suit  to  quiet  title  against  an  infant 
defendant  his  appearance  by  a  solicitor,  with- 
out appointment  of  a  euardian  ad  litem  to  rep- 
resent him,  was  insufficient 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  {{  195-207,  273-276;  Dec.  Dig.  » 
78,  90.*] 

Brror  to  Circuit  Court,  Marion  County;  A. 
M.  Rose,  Judge. 

Action  by  WUson  W.  Thurston  and  others 
against  Elmer  Tubbs.  Judgment  for  plaln- 
tiflls,  and  defendant  brings  error.  Reversed 
and  remanded. 

William  O.  Wilson  and  Samud  N.  Finn,  for 
plaintiff  in  error.  B.  D.  Telford,  for  defutd- 
anta  in  error. 

VICKERS,  J.  Wilson  W.  Thurston  and 
Daisy  V.  Thurston  filed  a  bill  in  equity  In 
the  circuit  court  of  Marion  county  to  quiet 
their  title  to  certain  lands  therein  described, 
and  praying  that  an  alleged  misdescriptioa 
contained  in  the  second  paragraph  of  the  last 
will  and  testament  of  Vickerman  Robinson 
be  declared  a  cloud  upon  complainants'  title 
and  as  such  removed  therefrom.  Elmer 
Tubbs  was  made  the  sole  defendant  to  the 
bill  and  filed  an  answer  thereto,  signed  by 
himself,  "by  W.  G.  Wilson,  Solicitor  for  De- 
fendant" The  cause  was  heard  upon  evi- 
dence r^mrted  by  the  master  in  chancery  and 
other  evidence  heard  in  open  court  and  a  de- 
cree was  rendered  In  accordance  with  the 
prayer  of  the  bill.  To  reverse  this  decree 
Elmer  Tubbs  has  sued  out  this  writ  of  error, 
and  the  record  lias  been  brought  to  this  court 
for  review. 

We  are  of  the  opinion  that  there  is  an  er- 
ror In  this  record  which  requires  a  reversal 
of  the  decree  below,  without  regard  to  the 
real  merits  of  the  controversy.  It  appears, 
both  from  the  bill  and  answer,  that  plaintiff 
in  error  is  a  minor  under  tbe  age  of  21  years. 
He  was  regularly  served  with  summons  and 
appeared  by  attorney  and  answered  the  bill. 
There  was  no  prayer  in  the  bill  for  the  ap- 
pointment of  a  guardian  ad  litem,  and  none 
was  appointed.  The  minor  was  directly  in- 
terested in  the  subject-matter  of  the  action, 
as  will  appear  from  the  following  statement 
of  the  facts:  Vickerman  Robinson,  a  widow- 
er of  advanced  years,  residing  in  Marlon 
county,  was  in  his  lifetime  tbe  owner  of  a 
farm  of  280  acres.  He  had  sevoi  children. 
In  1896  he  made  deeds  purporting  to  convey 
40  acres  of  land  to  each  of  his  said  children. 
These  deeds  were  properly  executed  and  left 
in  the  bands  of  William  Jones,  a  notary  pub- 
lic, who  had  prepared  said  deeds,  with  in- 
structions from  the  grantor  "to  keep  them 
until  after  the  death  of  the  grantor  and  then 
deliver  them  to  the  parties  named  as  gran- 
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tees."  A  few  years  afterwards  Vickerman 
Robinson  married.  In  1000  be  executed  a 
will,  by  which  be  gave  bis  wife  a  life  estate 
in  the  S.  B.  %  of  tbe  N.  E.  M,  of  section  85, 
township  8,  range  3  E.,  with  rematader  in 
fee  to  Elmer  Tubbs,  a  son  of  Florence  May 
Tubbs  and  grandson  of  the  testator.  The 
south  half  of  the  above-described  40  acres 
was  Included  In  a  deed  made  by  the  testator 
to  his  son,  Clarence  Robinson,  and  tbe  nortb 
half  thereof  was  in  the  deed  made  to  bis 
daughter,  Daisy,  now  Daisy  Thurston.  Clar- 
ence Robinson  conTeyed  the  south  half  of 
said  40  acres  to  Wilson  W.  Thurston,  hus- 
band of  Daisy  Thurston,  who  were  complain- 
ants below  and  are  defendants  in  error  here. 
It  will  thus  be  seen  that  plaintiff  in  error 
claimed  to  be  the  owner  in  fee,  subject  to 
the  life  estate  of  the  widow  of  tbe  testator, 
of  tbe  S.  E.  U.  of  tbe  N.  E.  V4  of  section  35. 
while  defendants  in  error  dalm  the  same 
lands  under  tbe  deeds  executed  by  Vicker- 
man Robinson.  'Questions  arising  out  of 
these  conflicting  claims  of  title  were  decided 
by  the  court  below  and  bare  been  argued  in 
this  court 

Since  the  failure  of  the  court  to  appoint  a 
guardinn .  ad  litem  for  plaintiff  in  error  to 
represent  him  and  protect  his  rights  in  the 
premises  requires  a  reversal  of  the  decree, 
we  do  not  deem  it  proper  to  express  any 
opinion  upon  any  question  relating  to  the 
merits  of  this  case  until  plaintiff  in  error 
has  had  an  opportunity  to  be  heard  by  a 
guardian  ad  litem  appointed  by  the  court  to 
properly  protect  bis  inlerests.  The  record 
should  affirmatively  show  that  a  guardian  ad 
litem  was  appointed  to  appear  and  answer 
for  Infant  parties;  otherwise,  the  Judgment 
or  decree  will  be  reversed  on  error  or  appeal. 
22  Cyc.  C36;  Esslngton  v.  Neill.  21  111.  139; 
Rhoads  v.  Rhonds,  43  111.  239 ,  Hall  v.  Davis, 
44  111.  494 ;  Roodhouse  t.  Roodhouse,  132  111. 
360,  24  N.  E.  55,  22  Am.  St  Rep.  539;  Ames 
v.  Ames,  151  111.  280,  37  N.  E.  SnO;  Phillips  v. 
Phillips,  185  111.  G29,  57  N.  E.  796;  Blnns  v. 
La  Forge,  191  111.  508,  61  N.  E.  382 ;  White  v. 
KUmactin,  205  111.  52r),  (58  N.  E.  1086. 

For  the  error  of  the  court  in  proceeding 
to  hear  said  cause  and  rendering  a  final  de- 
cree therein  against  tbe  minor  defendant 
withont  the  appointment  of  a  guardian  ad 
litem,  the  decree  of  the  circuit  court  is  re- 
versed, and  tbe  cause  remanded. 

Reversed  and  remanded. 

(2S0  111.   43S) 

CT^ATTON  T.  CTiATTON  et  al. 

(Sapreme   Court  of  Illinois.     June  20,   1911.) 

1.  Executors  and  Administratobs  (t  344*)— 
Sale  of  IiArd — Adverse  Claims — Jurisdic- 
tion. 

Under  Administration  Law,  {  101,  as 
amended  in  1887  (Hurd's  Rev.  St.  100!),  c.  3, 
t  100),  authorizine  the  probate  court,  in  dircct- 
mg  sale  of  decedent's  real   estate,   to   remove 


clouds  from  tbe  title  to  such  real  estate,  etc., 
the  court  can,  nnder  a  petition  for  an  order  of 
sale  determine  the  validity  of  a  quitclaim  deed 
from  one  heir  to  another,  and  the  validity  of 
an  attachment  lien. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  ii  1442,  1443; 
Dec.  Dig.  i  344.*] 

2.  Courts  (S  219*)— Appbllate  Jubisdiotion 
— Fbeewolds. 

A  decision,  under  a  petition  for  an  order 
to  sell  decedent's  real  estate  to  pay  debts,  that 
a  quitclaim  deed  from  decedent's  son  to  tbe 
widow  of  his  interest  in  the  estate  was  valid 
as  against  an  attaching  creditor  of  the  son, 
involves  a  freehold  as  affecting  the  Supreme 
Court's  jurisdiction  of  a  writ  of  error. 

[Ekl.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  Si  557-57S;  Dec  Dig.  S  219.*] 

3.  PBA0DDI.ENT    CONVBTANCKS    ({     271*)— VA- 
CATION— PROOr    RfQUIBED. 

One  is  not  entitled  to  vacation  of  a  con- 
veyance as  having  been  made  to  delay  creditors 
without  proviUK  that  he  was  a  creditor. 

[Ed.  Note.— For  other  cases,  see  Frandulent 
Conveyances,  Cent  Dig.  §  796;  Dec  Dig.  i 
271.*] 

4.  Judgment  (|  682»)—Cowci,U8Ivenii!88— Pas- 
ties Bound. 

The  record  in  an  attachment  suit  does  not 
bind  a  3tTan;;er  to  the  suit  in  a  subsequent  pro- 
ceeding wherein  plaintiff  in  attachment  claims 
that  a  quitclaim  deed  from  the  debtor  to  such 
person  was  in  fraud  of  the  debtor's  creditors. 

[Ed.  Note.— For  other  cases,  see  Judsrment, 
Cent  Dig.  §8  1203-1205;    Dec.  Dig.  8  082.*] 

5.  Fraudut-ent  Convetances  (§  272*)— Suit 
TO  A'acate — Proof  Required. 

One  seeking  to  vacate  a  conveyance  as  in 
fraud  of  creditors  must  prove  that  the  grantor 
was  insolvent  when  tbe  deed  was  made. 

[Ed.  Npte.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  8  804;  Dec  Dig.  I 
272.»] 

6.  Fbattdui-ent   Convetanceb   (5  298*)— Kx- 

18TENCE  OF  FbAUD—BVIDKNCE— SUFFICIENCY. 

Evidence  held  insuffioirnt  to  show  that  a 
eiuitclaim  deed  to  the  prnntor's  mother  was  made 
with  fraudulent  intent. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Pon.ovances,  Cent  Dig.  H  &92^-805;  Dec.  Dig. 
J  298.*] 

Dunn,  Cartwright  and  Hand,  JJ.,  dissenting 
in  part 

Error  to  Probate  Court  La  Salle  County; 
A.  T.  Lardin,  Judge. 

Petition  by  Julia  A.  Oayton,  administra- 
trix, against  William  R.  Clayton  and  others, 
for  an  order  to  sell  real  estate.  Decree  for 
petitioner,  and  tbe  named  defendant  brings 
error.    Affirmed. 

I.  I.  Hanna,  for  plaintiff  In  «ror.  S.  P. 
Hall  and  Butters  &  Armstrong,  for  defendant 
in  error. 

VICKERS,  J.  Julia  A.  Oayton,  as  admin- 
istratrix of  the  estate  of  her  deceased  hus- 
band, John  S.  Clayton,  filed  a  petition  in  tbe 
probate  court  of  La  Salle  county  for  tbe  pur- 
pose of  obtaining  an  order  to  sell  certain  real 
estate  of  which  ber  husband  died  seised,  to 
pay  the  debts  of  tbe  estate.  The  petition  re- 
cites that  John  S.  Clayton,  who  In  bis  life- 
time resided  at  Utica,  died  May  14,  1009, 
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leaving  the  petitioner,  his  widow,  and  Qrant 
F.  Clayton,  Charles  S.  Clayton,  and  Glennle 
C.  Plercy,  his  children  and  only  heirs  at  law ; 
that  decedent  owned,  at  the  time  of  his 
death,  a  house  and  lot  in  Utlca  and  198  acres 
of  land  In  La  Salle  county ;  that  the  debts  of 
the  estate  amount  to  $7,833.15,  exclusive  of 
the  expense  of  administration,  and  the  per- 
sonal assets  amount  to  $3,046.!>0.  The  peti- 
.  tlon  alleges  that  since  the  death  of  John  S. 
aayton,  on  May  19,  1909,  Grant  F.  Clayton 
and  Sarah  Clayton,  his  wife,  by  a  quitclaim 
deed,  for  a  valuable  consideration,  conveyed 
all  of  thelc  interest  in  said  real  estate  to  the 
petitioner,  Julia  A.  Oayton.  William  R. 
Clayton,  a  brother  of  the  decedent  and  a  par- 
ty defendant  to  the  petition,  filed  an  answer. 
In  which  he  states  that  he  Is  a  creditor  of 
Grant  F.  Clayton,  and  that  he  had  sned  out 
a  writ  of  attachment  from  the  circuit  court 
of  La  Salle  county  against  said  Grant  F. 
Clayton  for  $4,619.30,  and  caused  the  same 
to  be  levied  upon  all  interest  of  said  Grant 
F.  Clayton  in  the  real  estate  described  in  the 
said  petition,  June  15,  1910.  In  his  answer 
William  B.  Clayton  charges  that  the  qult- 
dalm  deed  from  Grant  F.  Clayton  and  wife 
to  Jnlla  A.  Clayton,  the  mother  of  Grailt  F. 
Clayton,  was  made  without  any  valuable  con- 
sideration, for  the  purpose  of  hindering  and 
delaying  the  creditors  of  said  Grant  F.  Clay- 
ton in  the  collection  of  their  debts,  and  that 
said  deed  was  therefore  fraudulent  and  void 
as  to  the  creditors  of  the  grantor,  and  pray- 
ed that  the  title  to  a  one-third  Interest  In 
the  said  real  estate,  subject  to  the  debts  of 
the  decedent  and  the  widow's  homestead  and 
dower,  might  be  found  to  be  in  said  Grant 
F.  Clayton,  and  that  the  attachment  writ  be 
held  to  be  a  valid  lien  on  the  Interest  of  said 
Grant  F.  Clayton.  The  only  controversy  be- 
fore the  probate  court  was  the  question  rais- 
ed by  the  answer  of  William  R.  Clayton  in 
regard  to  the  validity  of  the  quitclaim  deed 
of  Grant  F.  Clayton  to  his  mother.  This 
question  was  tried  by  the  probate  court,  and 
resulted  in  a  decree  sustaining  the  validity 
of  the  quitclaim  deed  and  adjudging  the  title 
to  the  interest  of  Grant  F.  Clayton  to  be 
In  Julia  A.  Clayton,  subject  to  the  debts  of 
her  husband's  estate.  William  R.  Clayton 
has  sued  out  a  writ  of  error  to  bring  up  the 
record  of  the  probate  court  for  review,  and 
his  assignment  of  error  questions  the  cor- 
rectness of  the  decree  In  so  far  as  It  finds 
that  the  quitclaim  deed  was  a  valid  convey- 
ance of  the  interest  of  Grant  F.  Clayton, 
and  that  said  Interest  was  not  subject  to  the 
lien  of  the  attachment  writ. 

Before  coming  to  a  consideration  of  the 
merits  of  this  case,  two  preliminary  ques- 
tions require  a  brief  notice. 

[1]  Defendant  in  error  suggests  that  the 
issue  raised  by  the  answer  of  William  R. 
Clayton  was  not  within  the  jurisdiction  of 
the  probate  court  In  a  proceeding  to  sell  real 
estate  to  pay  the  debts  of  a  deceased  owner. 
Section  101  of  our  chapter  on  administration, 
96  N.E.-31 


as  amended  In  1887  (Hurd's  Rev.  St  1909,  c. 
3,  S  100),  has  extended  the  jurisdiction  in 
proceedings  of  this  character,  so  that  tb? 
court  in  which  such  proceeding  Is  Instituted 
has  jurisdiction  to  direct  the  sale  of  real 
estate  dlslncumbered  of  all  mortgage,  judg- 
ment, or  other  money  Hens  that  are  due  and 
direct  their  payment  out  of  the  proceeds  of 
the  sale,  and  may  also  settle  and  adjust  all 
equities  and  aU  questions  of  priority  between 
all  parties  interested  therein,  and  may  In- 
vestigate and  determine  all  questions  of  con- 
flicting titles  arising  between  any  of  the 
parties  to  such  proceedings,  and  may  remove 
clouds  from  the  title  of  any  real  estate 
sought  to  be  sold  and  Invest  the  purchaser 
with  an  Indefeasible  title  to  the  premises. 
Said  section  provides  that  the  practice  In 
such  cases  shall  be  the  same  as  In  courts  of 
chancery,  aijd  evidently  the  Legislature  has 
attempted  to  confer  general  chancery  powers 
upon  the  county  and  probate  courts  In  all 
proceedings  of  this  character.  The  contro- 
versy here  as  to  the  validity  of  the  quitclaim 
deed  and  the  Hen  of  attachment  was  within 
the  jurisdiction  of  the  probate  court  In  this 
proceeding. 

[2]  It  Is  further  suggested  by  defendant 
in  error  that  this  court  Is  without  jurisdic- 
tion of  this  case  for  the  reason  that  a  free- 
hold is  not  Involved  In  that  part  of  the  de- 
cree upon  which  error  Is  assigned.  Ordinari- 
ly a  suit  by  attachment,  where  real  estate 
of  the  debtor  Is  sought  to  be  subjected  to  a 
Hen,  does  not  Involve  a  freehold ;  but  where 
real  estate  has  been  levied  upon  by  an  at- 
tachment, and  the  real  estate  attached  Is 
claimed  by  an  Intervening  third  party  ad- 
versely to  the  defendant  In  the  attachment 
suit,  the  title  Is  directly  put  in  Issue,  and  the 
case  then  necessarfly  Involves  a  freehold. 
Ducker  v.  Wear  &  Boogher  Dry  Goods  Co., 
145  111.  653,  34  N.  E.  562;  Alsdurf  v.  Wil- 
liams, 196  111.  244,  63  N.  E.  686.  The  issue 
Involved  In  this  proceeding  and  decided  by 
the  court  below  is  one  of  title  between  an  at- 
taching creditor  and  a  person,  other  than 
the  defendant  In  the  attachment,  who  claims 
the  title  to  the  attached  premises.  A  free- 
hold being  thus  Involved,  the  writ  of  error 
Is  properly  sued  out  of  this  court 

Upon  the  merits  of  this  case  the  plaintiff  In 
error  contends  that  the  decree  below  Is  not 
supported  by  the  evidence.  The  evidence, 
which  Is  not  conflicting,  shows  the  following 
facts:  Grant  F.  Clayton  left  the  state  of  Illi- 
nois about  14  years  before  his  father's  death 
and  located  In  the  state  of  California.  He 
never  returned  to  this  state,  either  before  or 
after  his  father's  death.  On  May  10,  1908, 
he  wrote  his  mother  a  letter.  Inclosing  two 
notes  signed  by  himself  and  payable  to  Julia 
A.  Clayton,  one  for  $1,274.96  and  the  other 
for  $1,698.51,  and  both  payable  on  demand. 
The  letter  explains  that  the  notes  cover  sev- 
eral loans  of  money  and  the  Interest  thereon 
up  to  the  date  of  the  notes,  which  made  a 
total  of  $2,973.47.    These  notes  were  delir- 
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ered  to  defendant  In  error  about  one  year  be- 
fore tbe  death  of  her  husband.  On  October 
15,  1908,  Grant  F.  Clayton  again  wrote  his 
mother  a  letter.  In  which  he  said:  "I  won- 
der If  it  would  be  possible  for  n)e  to  secure 
you  In  some  way  by  a  quitclaim  deed  to  you 
for  anything  I  might  have  fall  to  me  from 
father's  estate  In  Illinois.  He  Is  not  well 
and  might  pass  away  any  time,  or  the  same 
might  happen  to  me.  Let  me  hear  from  you. 
I  think  It  better  not  to  say  much  to  father 
about  this,  as  such  things  always  Irritate 
hlm."  Julia  A.  Clayton  testified  that  she 
purchased  the  Interest"  of  Grant  F.  Clayton 
In  tbe  estate  of  his  father  In  La  Salle  coun- 
ty on  May  19,  1909,  for  the  sum  of  $6,000, 
subject  to  the  debts  of  the  estate  and  the 
cost  of  administration  and  also  subject  to  .the 
widow's  homestead  and  dower. '  She  testifies 
that  at  the  date  of  the  quitclaim  deed  her 
son  owed  her  $3,204.83,  and  that  by  his  direc- 
tion she  paid  d^ts  for  him,  as  follows:  John 
Carlln,  $1,050;  La  Salle  State  Bank,  $450; 
Duncan  Bros.  &  Carlln,  $225;  Wheeler  & 
Leiand,  $500 ;  Fitzgerald,  $40 ;  Haynes,  $55 ; 
cash  to  Grant,  $500— making  a  total  of  $6,- 
024.83.  In  addition  to  the  real  estate  In  La 
Salle  county  owned  by  John  S.  Clayton  at 
the  time  of  his  death,  the  inventory  filed  by 
his  administratrix  shows  that  he  also  owned 
real  estate  in  California  valued  at  $29,700, 
and  a  lot  in  the  city  of  Lake  Charles,  La., 
valued  at  $700,  none  of  which  was  included 
in  the  quitclaim  deed  to  defendant  in  error 
or  had  otherwise  been  disposed  of  by  Grant 
F.  Clayton  at  that  time.  The  only  evidence 
offered  by  the  plaintiff  in  error  was  an  aflB- 
davit  for  an  attachment,  subscribed  and 
sworn  to  by  him  on  June  13,  1910.  In  which 
it  is  stated  that  Grant, F.  Clayton  was  in- 
debted to  plaintiff  in  error  in  the  sum  of 
$4,619,  due  May  19, 1909,  and  that  said  Grant 
F.  Clayton  was  a  nonresident  of  the  state  of 
Illinois ;  a  writ  of  attachment  issued  on  said 
affidavit  out  of  the  circuit  court  of  La  Salle 
county,  showing  a  levy,  by  virtue  of  said 
writ,  on  the  interest  of  Grant  F.  Clayton  in 
the  premises  in  question;  a  certificate  of 
levy  filed  by  the  sheriff  June  16,  1910;  and 
an  order  of  tbe  circuit  court  showing  that 
Grant  F.  Clayton  had  been  defaulted.  There 
was  no  proof  of  personal  service  on  the  de- 
fendant in  the  attachment  proceedings;  but 
the  default' order  contains  a  recital  that  the 
defendant  had  been  duly  notified  by  publica- 
tion. Upon  the  foregoing  evidence  the  pro- 
bate court  rendered  the  decree  of  which  the 
plaintiff  in  error  complains. 

[81  Disregarding  the  form,  and  looking  at 
the  substance,  of  the  controversy  between  the 
parties  to  this  record,  plaintiff  in  error  occu- 
pies the  situation  of  an  attaching  creditor 
who  Is  seeking  to  have  the  conveyance  made 
by  the  defendant  in  the  attachment  set  aside 
because  said  conveyance  was  made  for  the 
purpose  of  hindering  and  delaying  the  cred- 
itors of  the  grantor  in  the  collection  of  their 
debts.   In  order  to  give  plaintiff  in  error  any 


standing  in  any  court  to  have  the  conveyance 
set  aside.  It  was  necessary  that  he  should 
prove  that  he  was,  In  fact,  a  creditor  of  the 
grantor  in  the  deed.  There  is  no  evidence 
whatever  in  this  record  which  even  tends  to 
prove,  as  against  the  defendant  in  error,  that 
plaintiff  in  error  was  a  creditor  of  Grant  F. 
Clayton  at  the  time  the  quitclaim  deed  was 
made  or  at  any  time. 

[4]  Plaintiff  in  error  reiiee  upon  his  affi- 
davit, and  other  papers  and  proceedings  in 
the  attachment  case,  as  establishing  all  of 
the  elements  of  bis  case  against  defendant  in 
error.  Mrs.  Clayton  was  not  a  party  to  that 
proceeding.  Being  a  stranger  to  the  case, 
no  admission  or  statement  therein,  either  of 
record  or  otherwise,  by  the  parties,  would 
be  binding  upon  her.  JullUard  &  Co.  v.  May, 
130  111.  87,  22  N.  E.  477;  Springer  v.  Blgford, 
160  111.  495,  43  N.  B.  751;  Tost  Mfg.  Co.  v. 
Alton,  168  111.  564,  666,  48  N.  B.  175. 

In  the  case  last  above  cited  the  situation 
was  similar  to  the  one  here  presented.  The 
attaching  creditor  there,  as  here,  relied  on 
the  affidavit  and  other  papers  to  establish 
his  indebtedness  on  an  Issue  being  tried  be- 
tween the  attaching  creditor  and  a  third 
party  who  claimed  the  property  by  Interplea. 
'X'here  being  no  other  evidence  that  tbe 
plaintiff  In  the  attachment  was  a  creditor  of 
the  defendant  in  that  proceeding,  the  trial 
court  directed  a  verdict  for  the  interpleader. 
This  court,  in  passing  on  that  question,  said : 
"There  was  evidence  produced  upon  the  trial 
which,  uncontradicted,  showed  the  appellee 
to  be  the  owner  of  tbe  property  in  question. 
The  appellant  introduced  no  evidence  that 
It  was  a  creditor  of  the  Olimaz  Cycle  Com- 
pany, except  tbe  affidavit,  bond,  and  otbor 
papers  in  the  attachment  suit,  as  before  stat- 
ed. These  were  no  evidence  of  any  indebted- 
ness due  the  appellant.  Without  evidence 
of  such  an  indebtedness,  the  appellant  could 
not  raise  any  question  of  fraud;  It  not  be- 
ing shown  to  be  a  creditor.  Springer  v.  Big- 
ford,  160  111.  495,  43  N.  E.  751.  Without  evi- 
dence, therefore,  that  appellant  was  a  cred- 
itor, and  it  not  being  in  a  position  to  raise 
any  question  of  fraud,  it  was  not  error  in 
tbe  trial  court  to  instruct  the  jury,  at  the 
close  of  all  the  evidence,  to  find  for  appel- 
lee." 

IJ]  The  decree  of  the  court  below  might 
well  be  sustained  because  plaintiff  in  error 
wholly  failed  to  prove  that  he  was  a  cred- 
itor of  Grant  F.  Clayton  at  the  time  the 
deed  in  question  was  made;  but  there  are 
other  matters  In  respect  to  which  the  plain- 
tiff in  error  failed  to  establish  his  conten- 
tion. There  is  no  proof  that  Grant  F.  Clay- 
ton was  insolvent  at  the  time  the  deed  wa» 
made.  The  inventory,  as  well  as  the  evi- 
dence of  the  defendant  in  error,  shows  that 
John  S.  Clayton  owned,  at  the  time  of  his 
death,  unincumbered  real  estate  outside  of 
Illinois  worth  about  $30,000.  Grant  F.  Clay- 
ton inherited  one-third  of  this  property,  sub- 
ject to  the  rights  of  his  mother,  as  widow. 
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Tlie  deed  In  iineBttoB  waa  made  fire  days 
after  bis  fatber'a  death.  This  eridence 
tends  to  bIiow  that  Orant  F.  Clayton  was  not 
Insolvent  at  the  time  tbe  deed  In  question 
was  made  to  bis  motber. 

[6J  Again,  there  Is  no  evidence  In  tbis  rec- 
ord that  proves,  or  tends  to  prove,  that  the 
quitclatm  deed  was  made  by  Grant  F.  Clay- 
ton with  the  fraudulent  Intent  charged,  and 
certainly  none  that  the  defendant  In  error 
participated  In  OE  bad  any  knowledge  of 
such  fraudulent  intent  on  tbe  part  of  the 
grantor,  If  sucb  Intent,  In  fart,  existed. 
There  Is  no  dispute  about  tbe  amount  or 
adequacy  of  the  consideration.  The  evi- 
dence is  undisputed  that  the  defendant  in 
error  paid  ^024.83  for  tbe  Interest  of 
Grant  F.  Clayton  in  tbe  La  Salle  county 
land,  and  that  she  was  to  take  it  subject  to 
tier  homestead  and  dower  rights  and  th^ 
debts  of  ber  husband's  estate.  The  evidence 
sbowB  that  tbis  was  the  full  value  of  his  in- 
terest Tbe  defendant  in  error  testifies  that 
she  knew  nothing  about  Grant's  Indebted- 
ness d>  the  plaintiff  In  error  at  tbe  time  she 
bought  bis  interest.  She  says  that  she  bad 
understood  that  Grant  was  owing  tbe  plain- 
tiff in  error  some  amount  14  yean  before, 
when  be  went  to  California,  bat  she  had 
beard  notbing  about  snch  debt  since  tliat 
tlm& 

Under  the  CTidence  In  this  record,  tbe 
decree  of  the  probate  court  sustaining  the 
deed  and  ordering  tbe  sale  of  real  estate 
free  and  clear  of  the  attachment  lien  was 
correct,  and  tbe  same  wUl  be  affirmed. 

Decree  affirmed. 

DUNN,  OARTWBIGHT,  and  HAND,  JJ. 
(dissenting).  Both  the  petitioner  and  the 
plaintiff  in  error,  William  R.  Clayton,  dalm- 
■  ed  through  Grant  F.  Clayton,  one  of  tlie 
heirs  of  tbe  decedent;  tbe  former  as  tbe 
grantee  in  a  conveyance  by  the  said  Grant 
F.  Clayton,  the  latter  as  a  creditor  of  said 
Grant  F.  Clayton  by  reason  of  the  subse- 
quent levy  of  a  writ  of  attachment  Tbe 
only  question  in  the  case  was  as  to  tbe  ex- 
istence of  a  U«i  in  favor  of  tbe  plaintiff 
In  error  on  the  interest  John  F.  Clayton 
inherited.  Tbe  decree-  found  against  the 
plaintiff  in  error  and  that  there  was  no 
such  lien.  If  the  decree  had  l>een  in  bis 
favor.  It  could  have  found  no  more  than 
tliat  a  Hen  existed  in  favor  of  tbe  plaintiff 
in  error  for  a  certain  sum  of  money,  and 
upon  payment  of  that  amount  the  interest 
Inlierlted  by  Jolin  F.  Clayton  would  have 
be«i  relieved  of  tbe  lien.  No  freehold  was 
Involved.  Tbe  only  question  tried,  or  that 
oonild  have  been  tried,  was  the  good  faith  of 
tbe  conveyance  to  the  petitioner,  and  tbe 
only  question  adjudicated,  or  that  could 
have  been  adjudicated,  was  tbe  existence  of 
a  lien  in  favor  of  tbe  i^aintlff  in  error.  We 
Itsve  many  times  held  that  a  suit  to  estab- 


lish a  lien  doea  not  involve  a  freehold, 
whether  It  seeks  to  foreclose  a  mortgage  or 
mechanic's  lien,  to  redeem  from  a  jdortgage, 
to  have  an  absolute  conveyance  declared  a 
mortgage,  or  to  set  aside  an  absolute  deed 
made  in  fraud  of  creditors  Beach  v.  Pea- 
body,  188  lU.  75,  68  N.  E.  879;  Pearson  Lum- 
ber Co.  V.  Brady,  159  111.  378,  42  N.  B.  876; 
Ryan  v.  Sanford,  133  111.  '291,  24  N.  B.  428; 
Adamski  v.  Wiecsorek,  181  lU.  361,  64  N. 
U.  1034;  First  Nat  Bank  ▼.  Vest,  187  111. 
389,  68  N.  E.  229.  The  relief  sought  here 
is  to  declare  tbe  conveyance  to  tbe  petition- 
er fraudulent  and  snbject  her  property  to 
the  attachment  lioi.  The  cases  of  Ducker 
V.  Wear  &  Boogher  Dry  Goods  Co.,  146  111. 
(353,  34  N.  B.  6tSi,  and  Alsdurf  ▼.  Williams, 
190  111.  244,  63  N.  E.  686,  cited  In  the  ma- 
jority opinion,  do  not  sustain  the  Jurisdic- 
tion of  this  court  Those  were  attachment 
cases  in  which  a  third  person  Intervened 
denying  the  title  of  the  defendant  ant^  claim- 
ing tbe  land  adversely.  Tbe  title  was  thus 
put  directly  in  issue  by  the  pleadings.  Un- 
der the  statute  the  question  tried  was  not 
tbe  existence  of  a  lien  by  virtue  of  the  at- 
tachment but  tbe  ownership  of  the  property. 
In  such  case  tbe  statute  directs  a  Jury  to  be 
impaneled  to  inquire  into  tbe  right  of  prop- 
erty. That  is  the  sole  issue— the  title.  Nei- 
ther tbe  plaintUTs  debt  nor  bis  lien  is  In 
issue,  and  the  Judgment  of  tbe  court  does 
not  establish  or  deny  any  lien.  The  Judgment 
is  either  for  or  against  tbe  claimant  abso- 
lutely, and  establishes  tbe  title.  In  our 
Judgment  this  appeal  should  be  transferred 
to  tbe  Appellate  Court 

(250  HI.  182.) 

liBSHER  Y.  LESHBR. 
(Supreme  (}onrt  of  Illbiols.    June  20,  1911.) 

Appbal    and    Ebhok    (I    1161*)— QcMTion* 

Bkviewablb— Moot  Questions. 

I  Where,  in  a  suit  by  a  wife  for  divorce,  she 
appealed  from  a  decree  dismissing  the  bill,  and 
the  husband  filed  a  confession  of  error  and 
joined  In  asking  for  a  reversal,  the  wife  was 
entitled  to  judgment  on  the  pleadings,  and  the 
court  could  only  reverse  the  decree  and  remand 
the  case,  under  the  rule  that  a  court  will  not 
determine  moot  questions. 

[£2d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  4520;  Dec.  Dig.  |  1161.*] 

Error  to  Appellate  C!ourt,  First  District  on 
Appeal  from  Superior  Ourt  Ciook  Oonnty; 
Samuel  G.  Stougb,  Judge. 

Suit  by  Belle  Lesber  against  Jacob  H. 
Lesber.  There  was  a  decree  of  the  Appel- 
late Court,  affirming  a  decree  dismissing  tbe 
bill,  and  complainant  brings  error.  Reversed 
and  remanded. 

Albert  H.  Fry  and  Russell  M.  Wing,  for 
plaintiff  in  error. 

DUNN,  J.  The  plaintiff  in  error  filed  ber 
bill  in  tbe  circuit  court  of  Cook  connty,  al- 
leging ber  marriage  to  defendant  in  error 
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and  bis  desertion  of  ber  wltbout  any  reason- 
able cause,  and  praying  for  a  decree  award- 
ing ber  separate  support  and  maintenance. 
Tbe  defendant  In  error  answered,  denying 
the  marriage,  and  after  a  hearing  upon  tbe 
evidence  a  decree  was  rendered,  finding 
against  tbe  plaintiff  in  error  and  dismissing 
her  bill.  She  prosecuted  an  appeal  to  the 
Appellate  Court,  where  tbe  defendant  In  er- 
ror filed  a  confession  of  errors,  and  the  par- 
ties Joined  In  asking  for  a  reversal  of  the 
decree.  That  court,  however,  denied  this 
motion,  and  upon  a  consideration  of  the  mer- 
its of  tbe  case  aflarmed  the  decree.  Tbe  rec- 
ord has  been  brought  before  us  by  certiorari, 
and  the  plaintiff  in  error  seeks  a  reversal  of 
the  Judgment  of  tbe  Appellate  Court. 

No  brief  bas  been  filed  on  tbe  part  of 
the  defendant  In  error.  In  tbe  brief  of  tbe 
plaintiff  in  error  tbe  record  of  the  circuit 
court  is  considered  at  length,  and  It  is  ar- 
gued that  the  decree  Is  contrary  to  the  evi- 
dence. We  have  not  gone  Into  that  record. 
Courts  of  review,  like  courts  of  original  Ju- 
risdiction, exist  for  tbe  determination  of 
actual  controversies  and  the  establishment 
of  rights  requiring  adjudication.  Courts 
will  not  occupy  themselves  with  moot  cases, 
and  cases  which  do  not  involve  the  establish- 
ment of  a  right'  which  may  be  the  subject  of 
controversy  between  tbe  parties.  Here  the 
plaintiff  in  error  alleged  the  decree  to  be  er- 
roneous, and  the  defendant  in  error  con- 
fessed it.  The  plaintiff  in  error  was  entitled 
to  Judgment  on  the  pleadings,  and  the  Appel- 
late Court  had  no  other  duty  to  perform 
than  to  enter  the  Judgment  required  by  law, 
reversing  the  decree  and  remanding  the 
cause. 

The  Judgment  of  the  Appellate  Court'  and 
tbe  decree  of  the  circuit  court  will  be  re- 
versed, and  tbe  cause  remanded  to  the  cir- 
cuit court. 

Beversed  and  remanded. 


(260  ni.  ■iO) 

BRENTS  V.  SMITH. 
(Supreme  Court  of  Illinois.     June  20,  1911.) 

1.  Elections  (J  269*)— Contests— Nature  or 
Pboceedinqs. 

An  election  contest  under  the  statute  is  a 
chancery  proceeding,  subject  to  the  rules  gov- 
erning the  snme,  and  contestant  may  by  amend- 
ment add  pointB  of  contest  not  contained  in  the 
original  petition. 

[Ed.    Note.— For   other   cases,   see   EHections, 
Cent.  Dig.  i§  245,  246;   Dec.  Dig.  {  269.*] 

2.  Elections  (5  305*)  —  Contests— Review — 
Questions  Reviewable  —  Questions  Not 
Baised  in  Trial  Coubt. 

Ttie  objection  that  a  petition  in  an  election 
contest  should  be  dismissed  because  ail  the  can- 
didates for  the  office  were  not  made  parties  can- 
not be  raised  for  the  first  time  on  appeal. 

[Ed.    Note.— For  other   cases,   see   Elections, 
Cent.  Dig.  II  317-332;   Dec  Dig.  S  305.*] 

8.  Elections  (|  279*)— Contests— Pasties. 

Where  the  pleadings  in  an  election  contest 
between  the   republican  and  democratic  candi- 


dates for  an  office  showed  that  It  would  be  un- 
reasonable to  believe  that  either  tbe  socialist  or 
prohibition  candidate  could  gain  enough  rotes 
on  a  recount  to  win  tbe  election,  and  the  result 
of  the  recount  proved  that  fact,  the  failure  of 
contestant  to  make  such  candidates  parties  was 
not   ground    for   dismissaL 

[Ed.  Note.— For  other  cases,  see  Electiona, 
Cent  Dig.  i  263;    Dec.  Dig.  |  279.*] 

4.  Elkctioks   (I   194*)  — Ofitcebs  — Miscon- 
duct. 

The  act  of  the  judges  and  clerks  of  election 
in  improperly  marking  ballots  by  numbers,  fol- 
lowed by  words,'  does  not  render  the  ballots, 
properly  marked  by  the  voters,  illegal. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  ||  1C6,  167;  Dec.  Dig.  |  194.*] 

5.  Elections  (S  180*)- Baixots— VAtinnT. 

Where  an  honest  attempt  was  made  by  a 
voter  to  make  a  cross  in  tbe  appropriate  square 
in  the  ballot,  that  the  cross  was  imperfect  does 
not  invalidate  the  ballot. 
.  (Ed.  Note.— For  other  cases,  see  ESIections, 
Cent  Dig.  H  151-157;   Dec.  Dig.  |  180.*] 

6.  Elections  (I  180*)— Ballots— Markinos- 
Sufficiency- "Cross." 

Lines  which  meet,  but  which  do  not  inter- 
sect, do  not  form  a  cross  essential  to  mark  a 
ballot,  but  lines  which  intersect  slightly  make  a 
cross  sufficient  to  require  the  counting  of  the 
ballot. 

[ESd.  Note. — For  other  casps,  see  Elections, 
Cent.  Dig.  {|  151-157;   Dec.  Dig.  |  180.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1757,  1758.] 

7.  Elections    (|   180*)— Baixot&— Markinos 

—Sufficiency. 

A  ballot  having  a  V-shaped  mark  in  the 
square  before  a  candidate's  name,  without  any 
intersection  of  lines  to  form  a  cross,  must  t>e 
rejected. 

(Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  ||  151-157;  Dec.  Dig.  {  180.*] 

8.  JElections   (I   180*)— Ballots— Markings 

— SUPFICIENOY. 

A  ballot  having  in  a  party  circle  an  ir- 
regular-shaped mark  in  the  form  of  "T"  must 
be  cotmted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  f|  151-157;   Dec.  Dig.  {  180.*] 

9.  Elections  (|  180*)— Ballots  —  Mabkinos 
—Sufficiency. 

A  ballot  with  dim  crosses  in  the  proper 
circle  or  square,  made  by  pressing  the  pencil 
lightly, -or  by  using  a  pencil  with  the  lead 
broken,  must  be  counted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i§  151-157;   Dec.  Dig.  |  180.*] 

10.  Elections  d  180*)— Ballots— Mabkinos 
—Sufficiency. 

A  ballot  having  a  mark  in  a  party  circle 
resembling  the  letter  "O,"  without  any  attempt 
at  a  cross,  cannot  be  counted. 

[EM.  Note.— For  other  cases,  see  inectiona. 
Cent  Dig.  H  161-157;   Dec.  Dig.  S  180.*] 

11.  Elections  (S  180*)— Ballots— Mabkings 
—Sufficiency. 

A  ballot  having  a  cross  in  the  democratic 
circle  and  the  names  of  the  democratic  and 
repul>lican  candidates  for  an  office  marked  out 
with  a  lead  pencil  drawn  horizontally  through 
each  name  cannot  be  counted  for  the  democraac 
candidate. 

[Ed.  Note.— For  other  cases,  see  BHections^ 
Cent  Dig.  ||  151-157;   Dec  Dig.  I  180.*] 
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12.   E<LECTIONB    (I    194*)  —  BiXLOTB  —  DlOTIW- 

omsHiHO  Mabks. 

A  ballot  with  a  distingnishing  mark  to 
indicate  who  cast  it  cannot  be  counted. 

[Qd.    Note. — For   other   cases,    see   Elections, 
Cent  Dig.  {!  166,  167;   Dec.  Dig.  f  194.«] 

IS.  Eij;cTioNs  (§  194*)  — Ballots  — DiBTiM- 

GuisniNo  Marks. 

Whether  a  mark  on  a  ballot  ia  a  distin- 
iniiahing  mark,  so  as  to  invalidate  it,  i*  largely, 
if  not  wholly,  a  question  of  fact. 

[Kd.   Note.— For   other  cases,  see   Blectiona, 
Cent.  Dig.  §|  166,  167;   Dec  Dig.  {  194.*] 

14.  Elections   (J  194*)  —  Ballots  —  Distin- 
GDiSHiNo  Mabks. 

A  ballot  having  on  the  back  thereof,  a  little 
under  the  official  printing,  two  dim  crosses 
made  by  a  blunt  instrument  pressing  into  the 
paper,  without  any  marks  of  lead  or  other 
marking  substance,  has  not  a  distinguishing 
mark,  and  the  ballot  marked  with  a  cross  in  a 
party  circle  most  b^  counted. 

[Ed.   Note.— For   other   cases,   see   Elections, 
Cent.  Dig.  ii  166,  167;   Dec  Dig.  |  194.»] 

15.  Blections  (5  194*)  — Ballots- DiSTiN- 
otnsniNG  Masks. 

A  ballot  having  a  lead  pencil  cross  in  the 
republican  circle  and  lead  pencil  crosses  after 
the  names  of  two  democratic  candidates  can- 
not be  counted,  when  the  crosses  after  the 
democratic  candidatea  appear  as  distln^ish- 
ing  mai^s,  in  the  absence  of  any  explanation  of 
the  marks. 

[Ed.    Note.— For   other   cases,    see    Elections, 
Cent.  Dig.  8}  166,  167;  Dec.  Dig.  8  194.»] 

16.  ELECTioNa   (8  194*)  —  Ballots  —  DiBTiw- 
GUiSHiNo  Marks. 

A  ballot  having  on  its  back  the  word 
"Jofe,"  instead  of  the  initials  of  an  election 
judge,  has  a  distinguishing  mark,  atid  cannot  be 
counted,  though  it  is  claimed  that  the  word 
was  the  nickname  of  a  judge  who  placed  it 
there,  instead  of  his  initials,  where  the  judge, 
whose  nickname  was  "Joed,"  stated  the  writing 
was  not  his. 

[Ed.    Note.- For  other   cases,   see  Elections, 
Cent.  Dig.  88  166,  167;   Dec  Dig.  8  1»4.»] 

17.  Elections  (8   190*)- Ballots  —  Mutila- 
tion. 

A  ballot  was  fed  into  the  printing  press, 
Eo  that  a  part  of  the  squares  and  of  the  circle 
on  a  party  ticket  were  not  on  the  ballot.  A 
voter  attempted  to  place  a  cross  in  a  number 
of  these  parts  of  squares,  and  because  the  part 
of  the  square  in  front  of  a  candidate's  name 
did  not  give  him  sufficient  room  for  a  cross,  the 
lines  of  the  cross  intersected  outside  of  the 
square.  Held,  that  the  ballot  was  mutilated 
and  improperly  given  to  a  voter,  who  should 
have  asked  for  another  ballot,  and  it  could  not 
be  counted. 

[Ed.    Note.— For   other  cases,   see   Eilectlons, 
Cent  EMg.  8  164;   Dec  Dig,  8  190.*] 

18.  Elections  (8  180*)— Ballots— Mannbb  of 
Marking. 

A  ballot  having  a  lead  pencil  cross  in  the 
democratic  circle  and  a  large  pencil  cross  cov- 
ering the  whole  length  of  the  democratic  ticket, 
with  no  other  marks,  cannot  be  counted  for  a 
democratic  candidate. 

[Ed.   Note.— For   other  cases,   see  Elections, 
Cent  Dig.  88  151-157;  Dec.  l3g.  8  180.*] 

19.  Elections  (8  180*)  —  Ballots  —  Mannkr 
or  Marking. 

A  ballot  was  marked  with  pencil  crosses  in 
the  squares  before  the  first  eight  names  on  the 
socialist  ticket,  and  down  the  entire  length  of 
the  ticket  was  a  large  cross.  The  crosses  in 
the  squares  and  the  large  cross  were  partly 
erased.     There  were  crosses  in  squares  on  the 


republican  ticket  and  an  erasure  thereof.  There 
were  crosses  in  the  respective  squares  on  the 
democratic  ticket  Held,  that  the  ballot  must 
be  counted  for  the  democratic  candidatesj  the 
crosses  on  the  socialist  and  republican  tickets 
having  been  made  by  mistake,  or  the  voter 
changing  his  mind. 

[Ed.    Note.— For   other   cases,    see    Elections, 
Cent  Dig.  Si  151-157; -Dec.  Dig.  8  180.*] 

20.  EXkotionb  (8  194*)  —  Ballots  —  Distin- 
guishing Marks. 

A  ballot  had  a  pencil  cross  in  the  circle  at 
the  head  of  the  republican  ticket  and  pencil 
crosses  in  the  squares  before  several  republican 
candidates  and  one  democratic  A  single  line 
was  made  through  the  democratic  circle,  and 
an  attempt  made  to  erase  it.  Held,  that  the 
ballot  did  not  have  a  distinguishing  mark,  and 
must  be  counted. 

[Ed.    Note.— For   other  cases,   see   Elections, 
Cent  Dig.  88  166,  167:   Dec  Dig.  8  194.*) 

21.  Elections   (8  194*)  —  Ballots  —  Distin- 
GuisniNG  Marks. 

A  ballot  having  a  pencil  cross  in  the  demo- 
cratic circle  and  on  its  back  the  names  of 
democratic  candidates  written  a  little  below 
the  printed  signature  of  the  county  clerk  seek- 
ing a  re-election,  and  before  his  name  a  cross, 
has  a  distinguishing  mark,  and  cannot  be 
counted. 

[Ed.    Note. — For  other  cases,    see   Elections, 
Cent  Dig.  88  166,  167;   Dec  Dig.  8  104.*] 

22.  E?LECTioNs  (8  194*)  —  Ballots  —  Distin- 
guishing Marks. 

The  capital  letter  "D"  on  the  back  of  a 
ballot  having  a  pencil  cross  ^n  the  democratic 
circle  and  a  cross  in  the  square  before  a  re- 
publican candidate  must  be  deemed  a  distin- 
guishing mark;  the  judges  of  election  stating 
that  they  did  not  know  how  tb6  "D"  was 
marked  on  the  ballot 

[Ed.    Note.— For   other   cases,    see    Elections, 
Cent  Dig.  88  166,  167;  Dec.  Dig.  8  194.*] 

23.  Elections  (8  194*)  —  Ballots  —  Distin- 
guishing Marks. 

Where  crosses  in  the  circle  or  square  of  a 
ballot  were  made  by  mistake,  and  the  voter 
then  attempted  to  mark  them  out  by  fjllinp:  the 
circle  or  square  with  pencil  marks,  the  erasures 
were  not  distinguishing  marks,  and  the  ballot 
must  be  counted. 

['EH.    Note.— For  other  cases,   see    Ejections, 
Cent  Dig.  88  166,  167;   Dec  Dig.  8  194.*] 

24.  Elections  (8  190*)  —  Ballots  —  Mutxla- 
TioN— Effect. 

Where  the  lower  left-hand  comer  of  a 
ballot  was  torn  off,  but  enough  remained  to 
show  that  there  was  a  cross  in  the  square  be- 
fore the  name  of  a  candidate,  and  a  judge  of 
election  testified  that  he  remembered  seeing  the 
ballot  when  the  ballots  were  counted,  and  that 
the  cross  was  complete  when  the  two  piece* 
were  placed  together,  the  ballot  must  be 
counted. 

[Ed.   Note.— For  other  cases,   see   Elections, 
Cent  Dig.  8  164;   Dec  Dig.  8  190.*] 

25.  Elections   (8  190*)  —  Ballots— Mutila- 
tion—Effect. 

A  ballot  having  a  cross  in  the  republican 
circle,  and  torn  by  a  voter  into  three  pieces,  the 
democratic  ticket  at  the  left  of  the  ballot  being 
oo  a  separate  piece,  and  the  socialist  ticket  at 
the  right  l>eing  practically  on  a  separate  piece, 
cannot  be  counted. 

[Ed.   Note.— For   other   cases,   see   Etoctioiis, 
Cent  Dig.  8  164;   Dec  Dig.  8  100.*] 

26.  Elections  (8  190*)  —  Ballots  —  Mutila- 
tion—Effect. 

The  circle  on  the  democratic  ticket  on  a 
ballot  was  torn  away.    The  ballot  had  a  cross 
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in  the  repnbllcan  etrde.  The  election  judges 
did  not  know  how  the  ballot  wai  torn,  and 
were  not  mre  it  waa  torn  when  counted.  H^U, 
that  the  ballot  could  not  be  counted. 

[EH.    Note.— For   other   cases,   see   EUections, 
Gent  Dig.  i  164;   Dec  Dig.  f  190.*] 

27.  Dlections  (t  177*)— Baixots  — IwiTiAis 
or  Election  Officehs. 

A  ballot  which  does  not  have  on  its  bactc 
the  initials  of  any  of  the  judges  of  election  can- 
not be  counted. 

[Ed.   Note.— For  other  eases,   see   Eiections, 
Cent.  Dig.  {  149;   Dec.  Dig.  {  177.»] 

28.  Klbctiohb  (S  255*)— Contests  —  Baixots 
AS  Best  Evidence. 

The  ballots  of  an  election  when  preserved 
are  the  best  evidence  of  the  result,  but  it  must 
affirmatively  appear  that  they  have  been  pre- 
served by  the  proper  officers,  and  in  the  man- 
ner prescribed  oy  law. 

[Ed.    Note.— For   other   cases,   see   Elections, 
Cent  Dig.  i  231;  Dec.  Dig.  J  255.*] 

29.  EtLECTioNs  ({  295*)— Contests  —  Baixotb 
AS  Best  Evidence. 

Where  the  evidence  in  an  election  contest 
discredits  both  the  ballots  and  the  election  re- 
turns, the  true  result  must  be  determined  by  a 
consideration  of  the  ballots  and  returns,  and  the 
facts. 

lEH.    Note.— For  other   cases,   see   Elections, 
Cent  Dig.  g§  297-299;   Dec.  Dig.  {  295.*] 

30.  Elections  (|  295*)— Contests  —  Fbaitd— 
Evidence. 

Fraud  in  the  conduct  of  an  election  may 
be  proved  by  circumstantial  evidence. 

[Ed.    Note.— For    other   cases,   see   Elections, 
Cent  Dig.  Si  297-299;   Dec.  Dig.  §  295.*] 

81.  Elections  (i  298*)  —  Contesib— Fkaud— 

Evidence. 

Where  it  can  be  ascertained  from  the  proof 
how  voters  marlced  their  ballots,  and  tbey  can 
be  counted,  or  where  the  honest  votes  can  be 
separated  from  the  dishonest  votes,  and  the  re- 
turns purged  of  fraud,  the  votes  of  the  entire 
precinct  need  not  be  thrown  out  for  fraud. 

[BH.    Note.— For   other   cases,   see   Elections, 
Cent  Dig.  H  303-305;    Dec.  Dig.  |  298.*] 

32.  E)LECTi0N8  (I  295*)— Contests— Fbaui>— 

Evidence. 

In  an  election  contest,  evidence  held  to 
show  that  ballots  properly  marked  by  the  voters 
were  tampered  with  by  others  marking  crosses 
before  the  names  of  other  candidates,  and  such 
crosses  must  be  ignored  in  counting  the  ballots. 

[Ed.    Note.— For   other  cases,    see   Elections, 
Cent  Dig.  H  297-299;   Dec  Dig.  i  293.*] 

S3.  ElLKOTioNS  (I  190*)— Ballots  — Mutila- 
tion. 

A  ballot  properly  marked  for  a  candidate 
by  a  voter,  must  be  counted  for  the  candidate, 
though  others  wrongfully  placed  crosses  in  the 
squares  before  the  name  of  the  opposing  candi- 
date. 

[Ed.   Note.— For  other  cases,   see   Elections, 
Cent  Dig.  t  164;   Dec  Dig.  {  190.*] 

84.  Elections  (|  190*)— Ballots— Mabkino. 
A  voter  marked  his  ballot  by  blue  pencil 
crosses  in  the  republican  circle,  in  the  square 
before  the  republican  candidate  for  representa- 
tive, and  in  the  squares  t>efore  the  democratic 
candidates  for  county  clerk  and  county  superin- 
tendent Others  wrongfully  placed  black  cross- 
es in  the  squares  before  the  republican  candi- 
dates for  county  judge,  sheriff,  and  county  su- 
perintendent Held,  that  the  ballot  must  be 
counted  for  the  republican  candidate  for  sheriff. 
[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  i  164;    Dec  Dig.  f  190.*] 


35.  SELECTIONS  (I  180*)— Ballots— Haxkinq. 
A  ballot  maned  by  a  voter  placing  crosses 
In  the  squares  l>efore  the  names  of  opposing 
candidates  for  the  same  office  cannot  be  counted. 
[Bd.  Note. — For  other  cases,  see  Elections, 
Cent  Dig.  ti  161-157;  Dec  Dig.  S  180.*] 

Appeal  from  Christian  County  Couit;  0. 
A.  Pt&t&c,  Judge. 

Election  contest  by  Thomas  W.  Brents 
against  J.  R.  Smith.  From  judgment  for 
contesteei  contestant  appeals.  Reversed  and 
remanded. 

Hogan  &  Wallace,  for  appellant  Provins 
&  Provlne,  I*  G.  Grundy,  J.  H.  Fomoff,  and 
Taylor  ft  Taylor,  for  appellee. 

CABTER,  G.  J.  This  is  an  appeal  from  a 
judgment  of  the  county  court  of  Christian 
county,  declaring  appellee  elected  to  the  of> 
flee  of  sherlir  of  said  county.  At  the  rega< 
lar  election  held  on  November  8,  1910,  for 
that  and  other  county  offices,  appellant, 
Thomas  W.  Brents,  was  the  regular  demo- 
cratic candidate,  and  appellee,  J.  B.  Smith, 
the  regular  republican  candidate,  for  sheriff. 
William  Hart  and  James  A.  Bickerdike  were 
candidates,  respectively,  on  the  socialist  and 
prohibition  tickets.  On  the  canvass  of  the 
returns,  Brents  was  given  3,293,  Smith  8,299, 
Hart  172,  and  Bickerdike  100,  and  Smitb 
was  declared  elected  by  a  plurality  of  six 
votes.  A  contest  was  instituted  in  the  coun- 
ty court  of  Christian  county,  and  the  ballots 
were  opened  and  recounted,  with  the  result 
that  Brents  was  given  3,277  votes,  Smith 
3,283,  Hart  176,  and  Bickerdike  110,  and  a 
finding  made  that  appellee,  Smith,  was  elect- 
ed by  a  plurality  of  six  votes.  From  that 
order  and  decree,  this  appeal  was  tak«i  to 
this  court 

The  contest  was  started  on  November  15, 

1910.  The  petition  charged  incorrect  count- 
ing of  ballots  In  the  various  precincts,  but 
did  not  charge  fraud.  After  an  answer  was 
filed,  setting  out  that  some  ballots  had  been 
incorrectly  counted  for  the  appellant  In  vari- 
ous.  precincts,  the  appellant,  on  January  3, 

1911,  filed,  by  leave  of  court  an  amendment 
to  his  petition,  charging  that  certain  mark> 
ings  had  been  fraudulently  placed  upon  bal* 
lots  In  district  No.  4  of  Fana,  in  said  coun- 
ty, which  Inured  to  the  tteneflt  of  appellee^ 
and  that  snid  votes  either  ought  to  be  count>- 
ed  as  the  ballots  showed  them  to  have  been 
cast  or  that  the  entire  precinct  be  thrown 
out  and  not  counted  for  either  candidate. 
It  is  here  insisted  that  this  amendment  was 
improperly  allowed. 

[1]  Contests  of  elections  under  the  present 
act  are  to  all  Intents  and  purposes  chancery 
proceedings,  subject  to  all  the  rules  govern- 
ing the  same.  Dale  t.  Irwin,  78  III.  170; 
Rodman  t.  Wnrzburg,  183  111.  896,  65  N.  B. 
6S8;  Weinberg  r.  Noonan,  193  111.  166,  61 
N.  B.  1022.  This  court  held,  In  Dale  v.  Ir- 
win, supra,  that  the  contestant  could  by  an 
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amendment  add  points  of  contest  not  con- 
tained In  his  original  petition.  This  Is  In 
accord  with  the  general  chancery  practice, 
and  we  see  no  reason  to  depart  from  that 
ruling. 

[2, 3]  It  is  next  Insisted  that  under  the  rul- 
ing of  this  court  In  Conway  t.  Sexton,  243 
111.  59,  90  N.  E.  208,  the  petition  should  be 
dismissed,  because  the  socialist  and  prohibi- 
tion candidates  were  not  made  parties  to 
the  contest  There  are  two  sufficient  an- 
swers to  this  objection:  First,  we  do  not 
find  that  this  point  was  raised  in  the  trial 
court;  and,  second,  the  petition  and  answer 
show  that  it  was  unnecessary  to  make  any  of 
the  other  candidates  parties,  as  it  would  be 
most  unreasonable  to  belieye  that  one  of 
them  could  gain  enough  on  a  recount  to  en- 
title him  to  be  declared  elected.  The  result 
of  the  contest  proved  that  fact  In  the  Gon- 
way-Sexton  Case  the  pleadings  did  not  show, 
and  in  the  light  of  the  facts  in  thitt  case 
could  not  honestly  show,  that  the  candidates 
who  wbre  not  made  parties  might  not  on  the 
recount  have  been  necessary  parties.  On  the 
^  recount  the  uncontested  ballots  agreed  upon 
by  attorneys  for  both  sides  gave  Brents  3,255 
votes  and  Smith  3,217  votes,  leaving  110  con- 
tested ballots.  The  original  contested  bal- 
lots have  been  certified  to  this  court  with 
the  record.  They  were  each  numbered  in 
the  court  below  for  Identiflcation,  and  we 
shall  find  It  convenient  to  identify  the  bal- 
lots by  referring  to  those  numbers.  Many 
of  the  ballots  can  be  divided  into  groups, 
according  to  the  nature  of  the  objections, 
and  disposed  of  together. 

[4]  Fifty-two  ballots  are  objected  to  be- 
■  cause  they  have  on  the  front  or  back  a  num- 
ber or  numbers,  followed  by  words.  From 
the  appearance  of  the  ballots,  as  well  as 
from  the  testimony  .of  the  Judges  and  clerics, 
these  numbers  and  words  were  made  by  the 
Judges  as  an  aid  in  counting  the  ballots,  and 
Indicate  the  number  of  votes  credited  to  va- 
rious candidates.  Judges  and  clerks  should 
not  mark  ballots  In  this  manner  while  count- 
ing the  votes,  but  when  it  appears  that  the 
voter  has  complied  with  the  law  in  marking 
his  ballot  he  should  not  be  disfranchised  by 
such  marks  made  by  the  Judges.  Kerr  v. 
FleweUing,  235  111.  326,  85  N.  E.  624;  Rex- 
roth  v.  Sehein,  206  111.  80,  69  N.  E.  240. 
Eleven  of  these  votes  were  properly  counted 
by  the  court  for  Brents  and  41  for  Smith. 

[B-8]  Seven  ballots  are  objected  to  be- 
cause, it  is  argued,  the  lines  forming  the 
attempted  cross  do  not  intersect  inside  the 
square  or  circle,  or  do  not  form  a  cross.  The 
rule  often  stated  by  this  court  Is  that  if 
an  honest  attempt  was  made  to  follow  the 
law  in  making  the  cross  in  an  appropriate 
circle  or  square,  the  fact  that  the  cross  was 
imperfect  will  not  prevent  the  ballot  being 
counted.  Parker  v.  Orr,  158  111.  fl09,  41  N.  E. 
1002,  30  L.  R.  A.  227;  Kerr  v.  Flewelling, 
snpra;   Winn  t.  Blackman,  229  lU.  198.  82 


N.  E.  215,  120  Am.  St  Rep.  237;  Apple  v. 
Barcroft  168  lU.  649,  41  N.  E.  1116.  If  the 
lines  meet  but  do  not  cross  or  intersect  they 
cannot  be  held  a  cross  under  the  authorities; 
but  If  they  intersect  and  cross,  even  slightly, 
within  the  proper  circle  or  square  they 
should  be  considered  as  a  cross.  Following 
this  rule,  ballots  216,  2,133,  and  2,70S  should 
be  counted  for  Brents,  and  ballots  2,449, 
2,';  79,  3,S83,  and  6,875  for  Smith.  Ballot  4,176 
has  a  V-sIiaped  mark  in  the  square  before 
the  name  of  appellee.  Smith.  At  no  point  in 
the  square  is  there  an  intersection  of  the 
lines  to  form  a  cross.  Under  the  ruling  of 
this  court  in  Winn  v.  Blackman,  229  111.  198, 
82  N.  E.  215,  120  Am.  St  Rep.  237,  this  bal- 
lot cannot  be  counted  for  Smith.  Ballot  5,282 
has  In  the  republican  circle  an  trregular^ 
sltaped  mark  similar  In  form  to  the  lett^ 
"T."  This  ballot  should  be  counted  for 
Smith.    Parker  v.  Orr,  supra. 

[9]  Ballots  8,014,  3,589,  3,783,  and  6,103 
are  objected  to  because  the  respective  crosses 
in  the  republican  circle  or  square  before 
Smith  are  dim  or  not  made,  as  claimed  in 
some  cases,  by  lead  pencU  or  pen.  We  be- 
lieve in  all  these  cases  tlie  voter  honestly  at- 
tempted to  make  a  cross,  in  some  instances 
by  pressing  the  pencil  very  lightly  on  the 
paper,  and  in  other  instances  by  using  a 
pencil  when  the  lead  was  broken.  All  these 
ballots  should  be  counted  for  Smith.  Rex- 
roth  T.  Sehein,  snpra.  Ballot  6,063,  object- 
ed to  because  of  dimness  of  the  cross,  will 
be  counted  for  Brents. 

[10]  Ballot  2,604  has  a  mark  in  the  demo- 
cratic circle  resembling  a  letter  "O."  Tten 
being  no  attempt  at  a  cross,  this  ballot  can- 
not be  counted  for  Brents.  Parker  y.  Orr, 
supra. 

[11]  Ballot  3,460  has  a  cross  in  the  demo- 
cratic circle,  and  the  names  of  iMth  Brsits 
and  Smith  are  marked  out  with  a  lead  peur 
ell  line  drawn  horizontally  through  each 
name.  This  court  has  hdd  that  the  voter' 
can  erase  the  name  of  the  candidate  and 
write  in  another,  and  thus  vote  for  the  can- 
didate whose  name  is  written  in.  Winn  t. 
Blackman,  supra.  While  the  precise  ques- 
tion here  raised  does  not  seem  to  have  been 
decided  In  any  of  the  cases,  we  think,  under 
the  reasoning  of  the  authorities,  this  vote 
cannot  be  counted  for  Brents. 

[12, 13]  Various  ballots  are  objected  to  by 
each  party  on  the  ground  that  they  bear  dis- 
tinguishing marks.  The  law  forbids  such  a 
mark  as  will  distinguish  and  separate  the 
particular  ballot  from  the  other  ballots  cast 
at  the  election — a  mark  put  upon  the  ballot 
to  indicate  who  cast  it  and  to  evade  its 
secrecy.  Whether  a  given  mark  is  or  is  not 
distinguishing  is  largely,  if  not  wholly,  a 
question  of  fact.    Wtnn  v.  Blackman,  supra. 

It  is  contended  by  appellant  that  ballot 
4,993,  should  be  counted  for  him,  while  he 
contends  tliat  ballot  2,154  should  not  be 
counted  for  appellee.    If  one  of  these  ballots 
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should  be  counted,  the  other  should  be,  and 
therefore  the  result  would  not  be  changed. 
Neither  will  be  counted.' 

[14]  Ballot  3,641  has  a  lead  pencil  cross  in 
the  democratic  circle  and  no  other  mark  on 
the  face  of  the  ballot.  On  the  back  of  the 
ballot,  a  little  under  the  official  printing, 
are  two  dim  crosses  made  by  some  blunt  in- 
strument pressing  into  the  paper,  but  no 
mark  of  lead  or  other  marking  substance. 
If  held  up  to  the  light,  they  show  slightly 
through  the  ballot,  but  not  in  such  a  way 
as  to  Indicate  any  mark  as  to  any  candidate. 
We  hold  this  was  not  a  distinguishing  mark, 
tmd  the  ballot  will  be  counted  for  appellant. 

[15]  Ballot  1,442  has  a  lead  pencil  cross  in 
the  republican  circle  and  a  lead  pencil  cross 
after  the  name  Harp,  democratic  candidate 
for  representative,  and  another  after  the 
name  of  Brockamp,  the  democratic  candi- 
date for  county  treasurer.  No  explanation 
Is  given  as  to  how  these  marks  were  made  on 
the  ballots.  It  is  argued  that  they  are  dis- 
tinguishing marks.  From  the  appearance  of 
this  ballot,  we  are  disposed  to  hold  that 
these  crosses  are  distinguishing  marks,  and 
the  ballot  cannot  be  counted  for  Smith. 

[1$]  Ballot  1,073  Is  properly  marked  with 
a  cross  In  the  square  before  the  name  of  ap- 
pellee, Smith.  On  the  back  of  the  ballot  is 
found  the  word  "Jofe,"  Instead  of  the  In- 
itials of  a  Judge.  It  is  argued  by  appellee 
that  this  is  a  nickname  of  one  of  the  Judges, 
and  that  he  placed  it  there.  Instead  of  bis 
initials.  The  Judges  in  this  precinct  all  tes- 
tified as  to  this  ballot,  and  the  man  whose 
nickname  was  claimed  to  be  "Joed"  stated 
that  the  writing  was  not  his.  We  mast  hold 
this  writing  a  distinguishing  mark,  and  the 
ballot  should  not  be  counted  for  Smith. 

[17]  Ballot  2,478  was  apparently  fed  into 
the  printing  press  in  such  manner  that  a 
I>art  of  the  squares  and  of  the  circle  on  the 
democratic  ticket  are  not  on  the  ballot;  that 
ticket  being  at  the  left-hand  edge.  Ihe  voter 
attempted  to  place  a  cross  In  a  number  of 
these  parts  of  squares.  As  he  approached 
the  lower  edge  of  the  ballot,  the  portion  of 
the  square  in  front  of  Brents'  name  did  not 
give  him  room  in  which  to  place  the  cross, 
and  the  lines  of  the  cross  Intersect  outside 
of  the  square.  This  ballot  was  mutilated, 
and  should  not  have  been  given  by  the 
Judges  to  the  voter,  and  when  they  did  give 
it  to  him  he  should  have  asked  for  one  that 
was  printed  according  to  law.  It  cannot  be 
counted  for  Brents.  Kerr  y.  Flewelling, 
supra. 

[IS]  Ballot  2,953  Is  marked  with  a  lead 
pencil  cross  In  the  democratic  circle  and  a 
large  pencil  cross  covering  the  whole  length 
of  the  democratic  ticket,  with  no  other  mark 
on  the  ballot  This  ballot,  under  the  rea- 
soning of  this  court  in  Kerr  v.  neweiUng, 
supra,  as  to  this  class  of  marks,  cannot  be 
counted  for  Brents. 

[19]  Ballot  6,708  has  pencil  crosses  in  the 
squares  before  the  first  eight  names  on  the 


socialist  ticket  and  down  the  entire  length 
of  that  ticket  Is  made  a  large  cross.  All  of 
the  crosses  In  the  squares  on  that  ticket,  as 
well  as  the  large  cross,  have  been  partly 
erased.  There  are  also  crosses  in  nine  of 
the  squares  on  the  republican  ticket  EM- 
dently  there  was  an  attempt  to  make  crosses 
In  the  respective  squares  before  the  last 
three  names  on  the  republican  ticket,  and  an 
erasure  of  these  crosses;  the  voter  rubbing 
out  In  the  attempt  a  large  part  of  the  three 
printed  squares.  There  are  also  lead  pencil 
crosses  in  the  respective  squares  before  the 
last  three  names  on  the  democratic  ticket, 
including  Bruits'.  If  there  hod  heea  no  at- 
tempt to  erase  the  large  cross  on  the  socialist 
ticket,  on  the  reasoning  of  the  case  last  cit- 
ed, this  ballot  could  not  have  been  counted; 
but  we  do  not  feel  like  extending  the  ruling 
as  to  such  marks  farther  than  laid  down  in 
that  case.  We  ate  of  the  opinion  that  these 
crosses  on  the  socialist  ticket,  as  well  as  at 
the  end  of  the  republican  ticket  were  made 
by  mistake,  or  the  voter  afterward  changed 
his  mhsd.  This  vote  should  l>e  counted  for 
Brents. 

[20]  Ballot  3,835  has  a  pencil  cross  in  the 
circle  at  the  head  of  the  republican  ticket 
and  pencil  crosses  In  the  squares  before  11 
republican  candidates  (Including  Smith)  and 
one  democratic.  There  is  also  a  single  line 
made  through  the  democratic  circle  and  an 
attempt  to  erase  this,  as  if  the  voter  had 
drawn  a  moistened  finger  over  the  circle. 
We  do  not  think  this  can  be  considered  a 
distinguishing  mark.  The  ballot  should  be 
counted  for  Smith. 

[21]  Ballot  6,747  has  a  c<riored  pencil  cross 
in  the  democratic  circle  and  no  other  mark- 
on  the  face  of  the  ballot  On  the  back  of 
the  ballot,  at  the  left  of  the  official  printed 
signature  of  Henry  J.  Burke,  the  county 
clerk,  is  a  colored  pencil  cross.  A  little  be- 
low Burke's  name  are  the  names  "P.  Brents" 
and  "Folkes,"  written  with  colored  pencil. 
It  is  argued  that  the. voter  attempted  to  em- 
phasize the  fact  that  he  was  voting  for 
Burke  (who  was  running  for  re-election)  and 
for  Brents  and  Fowkes  by  making  the  cross 
before  the  printed  signature,  and  writing  in 
the  names  of  the  other  two  candidates  on 
the  back  of  the  ballot  However  that  may 
be,  we  consider  this  was  so  marked  a  de- 
parture from  the  law  and  so  plainly  distin- 
guishing that  the  ballot  cannot  be  counted. 
Smith  V.  Reid,  223  III.  493,  79  N.  B.  148; 
Winn  V.  Blackman,  supra.  Had  these  names 
been  on  the  face  of  the  ballot  where  the  can- 
didates' named  were  printed,  a  different  sit- 
uation might  have  been  presented. 

[22]  Ballot  6,636  has  a  pencil  cross  in  the 
democratic  circie  and  a  cross  In  the  square 
before  the  name  of  Evans,  republican  candi- 
date for  county  superintendent,  and  no  oth- 
er mark  on  the  face  of  the  ballot  On  the 
back  of  the  ballot  were  the  initials  of  one  of 
the  judges,  followed,  in  a  dlfTerent  kind  of 
pencil,  by  a  capital  letter  "D."    The  Jodges 
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were  called  and  stated  that  tbey  did  not 
know  how  this  "D"  was  marked  on  the  bal- 
lot We  bold  It  a  distinguishing  mark,  and 
the  ballot  cannot  be  counted  for  Brents. 

[23]  Ballot  3,5U5  has  a  cross  in  the  repub- 
lican circle.  The  square  before  the  name  of 
Walter  M.  Provine,  republican  candidate  for 
representatlre,  has  been  almost  completely 
filled  la  by  lead  pencil  marks.  Ballot  4,103 
Itaa  a  cross  In  the  republican  circle.  There 
is  also  a  cross  in  the  democratic  circle,  and 
the  circle  was  almost  completely  filled  In 
with  pendl  marks  covering  the  cross.  Bal- 
lots 4,779,  5,125,  and  6,228  have  each  a  cross 
in  the  square  before  the  name  of  some  can- 
didate (not  Smith)  on  the  republican  ticket, 
and  then,  in  each  instance,  the  square  is  fill- 
ed in  with  lead  pencil  marks  covering  the 
cross.  It  Is  clear  from  the  face  of  all  these 
five  ballots  that  the  crosses  over  which  pen- 
cil marks  are  drawn  were  made  by  mistake, 
and  then  an  attempt  made  to  mark  them 
out  by  using  a  lead  pencil,  as  indicated.  We 
do  not  think  these  pencil  erasures  can  be 
held  to  be  distinguishing  marks.  All  five 
ballots  should  be  counted  for  Smith. 

[24]  Three  ballots,  each  from  a  different 
precinct,  are  torn.  Fallot  1,076  has  the 
lower  left-hand  comer  torn  oft,  but  enough 
remains  to  show  that  there  was  a  cross  in 
the  square  before  Brents.  One  of  the  Judg- 
es in  that  precinct  testified  that  be  remem- 
bered, when  they  were  counting,  seeing  this 
ballot  with  the  torn  corner  still  hanging  by 
a  shred,  and  that  the  cross,  when  the  two 
pieces  were  placed  together,  was  complete. 
On  this  situation  of  the  record  this  ballot 
should  be  counted  for  Brents 

[25]  Ballot  2,281  was  torn  In  three  pieces; 
the  democraUc  ticket  at  the  left  being  on  a 
separate  piece,  and  the  socialist  labor  ticket 
at  the  right  of  the  ballot  being  practically 
all  on  a  separate  piece.  There  is  a  cross  in 
the  republican  circle  and  no  other  mark 
on  the  face  of  the  ballot  All  three  of  the 
pieces  were  found  In  the  ballot  box.  The 
Judges  did  not  know  how  It  became  torn. 
They  testified  it  was  not  torn  when  they  de- 
livered It  but  did  not  know  whether  It  was 
given  back  by  the  voter  torn,  or  not;  that 
the  ballot  box  became  so  full  that  it  was  dif- 
ficult to  put  the  ballots  through  the  slot, 
and  they  used  a  stick  to  push  them  down. 
If  the  voter  tore  It  In  this  manner,  he  should 
have  returned  It  and  obtained  another  bal- 
lot The  initials  of  the  Judge,  part  of  which 
appears  on  one  piece  and  part  on  another, 
show  that  the  ballot  was  handed  to  the 
voter  intact,  and  it  does  not  appear  reason- 
able, from  an  Inspection  of  the  ballot  that  It 
was  BO  torn  while  in  the  box.  We  are  of 
opinion  that  this  ballot  was  torn  by  the  vot- 
er, and  should  not  be  counted. 

[26]  Ballot  3,579  had  both  upper  corners 
torn  off — evidently  torn  at  the  same  time 
when  the  ballot  was  folded  once.  The  circle 
on  the  democrntlc  ticket  Is  torn  completely 
away.    There  Is  a  cross  In  the  republican 


circle.  The  Judges  of  this  precinct  testified 
that  they  did  not  know  how  this  ballot  was 
torn,  and  were  not  sure  It  was  torn  when 
they  counted  It  The  democratic  circle  be- 
ing completely  torn  away,  we  canuot  tell 
whether  it  had  any  marks  In  It  or  not  On 
this  state  of  the  record,  the  ballot  cannot 
be  counted  for  Smith. 

[27]  Ballots  830,  860,  and  1,033  are  marked 
for  Smith.  All  of  these  ballots  were  cast  In 
the  first  district  of  the  Buckhart  precinct 
None  of  them  has  the  Initials  of  any  Judge 
of  that  precinct  on  the  back.  Under  the 
holding  of  this  court  In  Slenker  v.  EUigel,  96 
N.  E.  618,  and  cases  there  dted,  these  bal- 
lots cannot  b«  counted. 

We  have  now  discussed  all  the  contested 
ballots,  except  20  from  the  fourth  district, 
Pana  precinct  Appellant  contends  that 
such  fraud  was  committed  In  this  district 
as  to  change  the  result  It  Is  claimed  that 
a  number  of  unauthorieed  persons  handled 
ballots  during  the  count;  that  during  the 
canvass  of  the  vote  some  of  the  Judges  ab- 
sented themselves  from  the  room  for  a  time, 
and  that  the  closing  of  the  count  was  pur- 
posely delayed  until  between  2  and  3  o'clock 
In  the  morning,  and  In  the  meantime  the 
Judges  and  clerks  had  learned  the  result  of 
the  vote  on  sheriff  In  the  other  districts  In 
the  county.  If  the  returns  in  this  district 
were  In  proper  condition.  It  might  be  ar- 
gued that  the  figures  of  the  tally  sheets  and 
statements  of  votes  should  be  taken  as  con- 
clusive of  the  result  but  in  this  district 
the  tally  sheets  show  erasures;  a  number 
of  tallies  apparently  having  been  scratched 
off  from  Brents.  Moreover,  the  uncontested 
vote  for  Brents,  omitting  the  disputed  bal- 
lots, was  three  greater  than  the  vote  given 
him  by  the  returns  of  the  Judges  and  clerks. 

[21]  Where  the  ballots  have  been  properly 
preserved,  they  are  the  beet  evidence  of  the 
result  of  the  election.  Bonney  v.  Finch,  180  III. 
133,  54  N.  E.  318;  Caldwell  v.  McElvaln,  184 
III.  552,  56  N.  E.  1012.  In  order  tbat  the  bal- 
lots should  be  controlling  as  evidence,  It  must 
affirmatively  appear  that  they  have  been  pre- 
served in  the  manner  required  by  law,  and  by 
the  proper  officers.  Beall  v.  Albert  159  III. 
127.  42  N.  E.  166;  Jeter  v.  Headley.  186  111.  34. 
57  N.  B.  784.  After  the  ballots  were  given 
to  the  county  clerk  by  the  Judges  of  this 
precinct,  as  well  as  the  Judges  of  other  pre- 
cincts, the  evidence  shows  tbat  they  were 
properly  preserved  by  the  county  clerk,  and 
were  opened  at  the  time  of  the  contest  In 
the  same  condition  as  when  returned  to  him. 

[21]  Where  the  evidence  discredits  both 
the  ballots  and  the  returns  of  the  election 
officials,  the  true  result  of  the  election  must 
be  determined  by  a  consideration  of  both 
and  of  all  other  circumstances  which  will 
aid  in  determining  the  tmth  of  the  matter 
at  Issue.  Roland  v.  Walker,  244  III.  129,  91 
N.  E.  80;  West  v.  Sloan,  238  IlL  330,  87  N. 
K.  323. 

All  but  one  of  these  20  ballots  from  thla 
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district  are  marked  partly  in  blue  Indelible 
pencil  and  partly  In  ordinary  black  pencil. 
Xbe  Judges  testiiled  tbat  blue  indelible  pen- 
cils were  placed  In  the  voting  booths  to  start 
with,  but  that  voters  called  for  pencils  at 
various  times  during  the  day  and  black  pen- 
cils were  furnished.  A  number  of  these  bal- 
lots, from  their  appearance,  might  have  been 
marked  entirely  by  the  respective  voters; 
but  It  is  Impossible  to  so  conclude  as  to  the 
majority  of  the  20.  If  there  had  been  only 
two  or  three  ballots  thus  marked  with  dif- 
ferent pencils  in  the  same  district,  there 
would  be  less  ground  for  suspicion. 

[30]  Fraud  In  the  conduct  of  an  election 
may  be  shown  by  circumstantial  evidence 
(McOrary  on  Elections  [4th  Ed.]  |  875),  and 
frequently  can  be  shown  in  no  other  way. 
The  peculiar  marking  of  these  ballots  would, 
In  Itself,  arouse  suspicion,  but  when  taken 
Ih  'connection  with  the  uncontradicted  proof 
In  this  record  that  this  was  the  last  district 
to  be  counted;  that  the  result  as  to  sheriff 
was  known  before  the  count  in  the  district 
was  closed;  that  three  or  four  persons  who 
had  nothing  to  do  with  the  canvass,  were 
not  Judges  and  clerks,  handled  these  ballots 
before  they  were  counted,  two  of  them  hav- 
ing lead  pencils  in  their  hands;  that  the 
door  of  the  polling  place  was  open  during 
the  time  the  counting  was  going  on ;  that  no 
attempt  was  made  to  keep  unauthorized  per- 
sons from  counting  the  ballots — ^the  proof 
must  be  held  practically  conclusive,  from 
this  record,  that  some  of  these  ballots  were 
tampered  with. 

[31]  If  from  the  proof  It  can  be  ^certaln- 
ed  how  the  voters  marked  their  ballots  and 
they  can  be  thus  counted,  or  If  the  honest 
votes  can  be  separated  from  the  dishonest 
votes  and  the  returns  purged,  then  the  en- 
tire district  need  not  be  thrown  out.  Mo- 
Crary  on  Elections  (4th  Ed.)  S  583. 

[32]  We  will  first  consider  nine  of  these 
ballots,  namely,  3,742,  3,744,  3.748,  3.756, 
3,763,  3,764,  3,7TO,  3,774,  and  8,811.  Each 
one  of  these  ballots  is  marked  with  an  in- 
delible blue  pencil  for  various  candidates  on 
the  democratic  and  republican  tickets.  In 
every  one  of  the  nine  ballots  there  is  a  cross 
made  by  an  indelible  pencil  in  the  square 
before  the  name  of  appellant.  Brents,  for 
sheriff.  Taking  the  Indelible  pencil  crosses 
alone,  it  Is  clear  that  the  person  who  made 
these  crosses  on  each  of  these  ballots  was 
voting  Intelligently  for  a  complete  set  of 
candidates  on  the  ballot,  although  In  every 
instance  he  voted  a  split  ticket.  Ballots 
3,742,  3,763,  8,7r2,  and  3,811  each  have  a 
black  pencil  cross  In  the  square  before  the 
name  of  appellee,  Smith.  Ballot  3,756  has 
a  black  lead  x>encll  f  In  the  square  be- 
fore Smith's  name.  Ballots  3,748  and  3,764 
have  black  pencil  crosses  In  the  respective 
squares  before  Smith  and  the  republican 
candidate  for  county  superintendent  Bal- 
lots 3,744  and  3,774  have  black  lead  pencil 
crosses  In  the  respective  squares  before  the 


names  of  appellee  Smith  and  the  republican 
candidate  for  county  judge.  Some,  if  not 
all,  of  the  crosses  made  by  black  pencil  ap- 
pear to  have  been  made  hastily,  and  do  not 
resemble  In  form  the  bine  pencil  crosses. 
We  think  It  Is  clear  that  all  of  these  nine 
ballots  were  marked  originally  by  the  voter 
with  a  blue  Indelible  pencil  for  various 
candidates.  Including  appellant.  Brents,  for 
sheriff,  and  tbat  the  black  pencil  marks  were 
made  by  another  person  than  the  voter. 
The  evidence  tends  strongly  to  show  that 
the  black  crosses  were  made  dnring  the  can- 
vass of  the  votes  In  the  precinct  If  there 
bad  been  only  one  of  these  ballots  marked 
with  a  different  colored  pencil,  even  though 
It  contained  different  colored  crosses  In  the 
two  squares  before  the  candidates  for  the 
same  office.  It  might  be  possible  to  believe 
that  the  voter  had  changed  pencils,  and  had 
erroneously  voted  for  two  candidates  for 
the  same  office;  but  It  is  hardly  within  the 
range  of  probability  that  nine  voters  In  the 
same  voting  district  would  mark  their  bal- 
lots with  two  different  lead  pencils,  and 
that  every  one  of  them  would  vote  for  two 
candidates  for  sheriff,  and  use  a  blue  pencil 
in  making  a  cross  in- the  square  before  the 
name  of  Brents  and  a  black  pencil  in  mak- 
ing a  cross  before  the  name  of  Smith.  The 
black  pencil  crosses,  so  far  as  they  affect 
appellant  and  appellee  on  this  record,  must 
be  disregarded  and  these  nine  ballots  count- 
ed for  Brents. 

Ballot  3,743  has  a  blue  pencil  cross  In  the 
democratic  circle  and  a  blue  pencil  cross 
in  the  square  .before  the  name  of  Provlne, 
republican  candidate  for  representative,  and  • 
a  black  pencil  cross  in  the  square  before  the 
name  of  appellee.  Smith.  If  this  ballot  were 
.the  only  one  In  this  precinct  marked  In  this 
manner,  we  should  not  be  disposed  to  dis- 
regard this  black  pencil  cross;  but.  In  view 
of  the  similarity  of  this  ballot  to  the  last 
ballots  considered,  we  think  the  black  pen- 
cil cross  should  be  Ignored,  and  the  ballot 
counted  for  appellant  Brents. 

Ballot  3,757  has  blue  pencil  crosses  In 
the  squares  before  five  republican  candidates 
for  various  offices  and  In  the  squares  before 
three  republican  candidates  for  various  oth- 
er offices,  and  a  black  pencil  cross  In  the 
square  before  the  name  of  appellee.  Smith. 
There  Is  no  other  mark  on  the  face  of  the 
ballot  In  view  of  the  facts  on  this  record, 
we  hold  that  the  black  pencil  cross  should 
be  Ignored,  and  this  ballot  not  be  counted 
for  either  appellant  or  appellee. 

[33]  Ballot  3,823  has  a  blue  pencil  cross 
In  the  circle  at  the  head  of  the  democratic 
ticket.  The  three  black  crosses  marked  on 
this  ballot  do  not  in  any  way  affect  any  of 
the  candidates  for  sheriff,  and  the  ballot 
should  be  counted  for  Brents. 

Ballot  3,765  has  a  blue  pencil  cross  In  the 
democratic  circle  and  also  In  the  square 
before  the  name  of  Harp,  democratic  candi- 
date for  representative,  and  a  black  pencil 
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cross  partly  In  and  partly  ont  of  tbe  aqnare 
before  tbe  name  of  Smith;  tbe  Intersection 
being  plainly  outside  of  tbe  square.  For 
this  reason,  as  well  as  for  tbe  reasons  al- 
ready glyen,  this  black  pencil  cross  should  be 
Ignored,  and  the  ballot  counted  for  Brents. 

Ballots  3.773,  3,777,  and  3.780  each  have 
a  bine  pencil  cross  In  tbe  square  before  the 
name  of  appellee.  Smith.  Tbe  black  lead 
pencil  crosses  in  the  various  squares  on  each 
of  these  ballots  are  not  before  the  names  of 
any  of  the  candidates  for  sheriff  or  do  not 
affect  In  any  way  the  counting  of  tbe  ballots 
as  to  that  office.  These  three  ballots  should 
therefore  be  counted  for  appellee,  Smith. 

[34]  Ballot  3,758  Is  marked  with  a  blue 
pencil  cross  In  tbe  republican  circle.  In  the 
square  before  the  name  of  Provlne,  candidate 
for  representative  on  the  same  ticket,  and 
in  the  respective  squares  before  tbe  demo- 
-cratlc  candidates  for  county  derk  and  county 
superintendent  On  the  republican  ticket 
there  are  black  pencil  crosses  in  the  respec- 
tive squares  before  the  candidates  for  county 
Judge,  sheriff,  and  county  superintendent 
Following  a  consistent  line  of  reasoning  as 
to  this  district  and  these  different  colored 
pencil  crosses,  the  blue  pencil  cross  in  the  cir- 
cle at  the  head  of  the  republican  ticket  would 
still  require  this  ballot  to  be  counted  for  ap- 
pellee, Smith. 

Ballots  3,721  and  3,768  have  blue  pencil 
crosses  before  various  candidates  and  bla(^ 
lead  pencil  crosses  before  various  other  can- 
didates, including  a  black  lead  pencil  cross 
on  each  ballot  In  tbe  square  before  Smith. 
There  is  no  mark,  except  these  two  crosses 
on  either  of  the  ballots  that  in  any  way  af- 
fects the  counting  as  to  sheriff.  Tbe  black 
pencil  crosses  on  ballot  3,768  are  so  scatter- 
ed over  tbe  ballot  that  we  think  it  would 
have  been  very  difficult  for  a  person  secret- 
ly to  have  made  them  all  during  the  time  the 
ballots  were  being  counted.  On  most  If  not 
all,  of  the  previous  17  ballots  that  we  have 
considered  from  this  precinct  the  black  lead 
pencil  crosses  appear  to  have  been  made 
hastily  and  in  a  different  form  from  the  blue 
X)encil  marks.  This  Is  not  true  as  to  ballot 
3,768  and  possibly  Is  not  true  as  to  ballot 
3,721.  Practically  the  only  thing  that  throws 
doubt  on  these  two  ballots  Is  the  extrinsic 
evidence.  Notwithstanding  that  evidence,  we 
are  disposed  to  count  these  two  ballots  for 
appellee.  Smith. 

[36]  Ballot  8,781  has  a  blue  lead  pencil 
cross  In  the  square  before  tbe  democratic 
candidate  for  county  treasurer,  in  the  square 
before  tbe  name  of  appellant  and  the  square 
before  appellee,  and  the  square  before  the  re- 
pabllcan  candidate  for  county  superintend- 
ent These  are  all  tbe  marks  on  the  face  of 
the  ballot  This  ballot  alone  would  not 
arouse  suspicion  of  anything  more  than  a 
mistake  on  tbe  part  of  tbe  voter,  and  even 
with  the  rest  of  the  proof  In  the  record  we 


are  not  prepared  to  say  that  the  voter  did 
not  make  the  two  blue  pencil  marks  in  the 
respective  squares  before  the  names  of  ap- 
pellant and  appellee,  both  running  for  sher- 
iff. This  ballot  cannot  be  counted  for  either 
appellant  or  appellee. 

It  is  insisted  by  appellant  that  if  the  court 
should  count  these  ballots  In  said  fourth 
Pana  district  as  Indicated  above,  then,  fol- 
lowing the  same  reasoning,  the  court  should 
count  eight  ballots  in  district  No.  1  of  Buck- 
hart  township,  which  were  not  counted  by 
the  trial  court  It  is  contended  by  the  ap- 
pellee that  these  ballots  cannot  be  considered 
by  this  court,  as  they  were  not  properly  pre- 
sented here  by  the  record.  We  are  Inclined 
to  agree  with  that  contention.  We  deem  it 
proper,  however,  to  say  that  there  Is  no 
proof  of  any  kind  in  the  record  to  show  that 
any  fr&ud  was  committed  in  the  first  Buck- 
hart  district  Although  on  some  of  these  bal- 
lots different  colored  pencils  were  used  in 
marking  crosses,  still,  without  some  extrin- 
sic proof  of  fraud,  we  would  not  feel  Justi- 
fied in  Ignoring  the  blai^  pencil  crosses,  as 
we  did  in  the  fourth  Pana  district.  More- 
over, If  this  were  done,  it  would  not  change 
the  final  result  While  the  result  on  the  face 
of  the  returns,  on  the  contest  In  the  trial 
court,  and  in  the  counting  of  the  ballots  in 
this  court  has  been  close,  if  a  consistent  line 
of  reasoning  be  followed  as  to  the  various 
questions  raised,  we  are  convinced  that  the 
result  cannot  be  more  favorable  to  appellee 
than  reached  in  the  foregoing  opinion. 

Apparently  no  effort  was  made  by  the 
Judges  of  election  in  the  fourth  district  of 
Pana,  during  tbe  canvass  of  the  votes,  to  en- 
force the  law  and  prevent  unauthorized  per- 
sons from  handling  the  ballots.  An  election 
conducted  with  as  little  r^^ard  to  the  law 
as  was  the  canvass  of  tbe  ballots  in  that  dis- 
trict would  be  but  a  mockery.  Tbe  safety 
and  perpetuity  of  popular  government  de- 
pends on  the  purity  of  Its  elections.  The 
sanctity  of  the  ballot  should  be  safeguarded 
in  every  possible  manner,  Tbe  courts  can 
perform  no  higher  duty,  in  a  contest  of  this 
character,  than  to  enforce  strictly  and  Im- 
partially the  election  laws  of  the  state. 

Adding  to  tbe  3,255  uncontested  votes  for 
appellant.  Brents,  the  30  contested  ballots  we 
have  counted  for  him,  gives  him  3,285.  Add- 
ing to  Smith's  3.217  uncontested  votes  the 
62  contested  ballots  we  have  counted  for  him, 
gives  him  3,279.  This  leaves  a. plurality  of 
six  votes  for  Brents.  It  follows  that  Thomas 
W.  Brents  was  duly  elected  sheriff  of  Chris- 
tian county,  and  that  the  county  court  erred 
in  finding  appellee,  J.  R.  Smith,  elected  and 
rendering  judgment  accordingly. 
.  The  Judgment  of  the  county  court  will  he 
reversed,  and  the  cause  remanded  to  that 
court,  with  directions  to  enter  a  Judgment  in 
favor  of  appellant 

Reversed  and  remanded,  with  directtona 
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ILLINOIS  MATCH  CO.  r.  CHICAGO,  E.  I. 

&P^RY,  CO. 
(Supreme  Court  of  Illinois.     June  20,  1911.) 

1.  EJVIDENCI    (i    471*)— OONOLUBIOK    OJT   WlT- 

NKSS. 

A  question,  asked  an  officer  of  a  corporation 
cdnstantly  shipping  freight  in  car  load  lots  for 
transportation  beyond  the  line  of  the  initial  car^ 
rier,  as  to  whether  the  corporation  bad  ever 
agreed  with  the  carrier  that  the  corporation 
should  be  bound  by  the  conditions  contained  in 
the  bill  of  lading  limiting  the  liability  of  the 
carrier  to  damages  on  its  own  line,  was  objec- 
tionable as  calling  for  a  mere  conclusion  of  the 
witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  §  2174 ;   Dec.  Dig.  i  471.»] 

2.  Appeai,  and   E2BR0B   (§  1050*)— Habhless 
Ebroo— Ebro^eous  Admission  oy  Evidence. 

Where  an  officer  of  a  corporation,  constant- 
ly delivering  goods  in  car  load  lots  to  a  carrier 
for  transportation  beyond  its  line,  testified  that 
when  he  made  up  the  shipping  order  for  a  par- 
ticular shipment  he  did  not  know  the  condi- 
tions of  the  carrier's  bill  of  lading,  and  that 
his  attention  had  never  been  called  to  the  con- 
ditions therein,  and  other  officers  testified  to 
the  same  effect,  the  statement  of  the  officer,  in 
response  to  a  question  calling  for  his  conclu- 
sion, that,  speaking  as  a  representative  of  the 
corporation,  he  had  not,  and  as  far  as  he  knew 
no  other  officer  of  the  corporation  had,  consent- 
ed to  conditions  in  the  bill  of  lading,  the.  error 
in  overruling  an  objection  to  the  question  was 
not  ground  for  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4166;   Dec.  Dig.  |  i050.«] 

8.  Contracts  (5  164*)— Constbuction— Sepa- 

BATB  Statements. 

Where  two  written  Instruments  are  execut- 
ed to  evidence  one  transaction,  they  will  be 
read  and  considered  as  one  Instrument  in  arriv- 
ing at  the  intention  of  the  parties. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  i{  74&-748;  Dec.  Dig.  {  164.*] 

4.  Caebiebs    (SS    53;    155*)— Shippiwo    Con- 
tracts— Inbtbcments  Constitutinq. 

Where  a  shipper  delivered  to  a  carrier  his 
shipping  order  as  per  conditions  of  the  carrier's 
bill  of  lading,  and  the  carrier  delivered  to  the 
shipper  a  bill  of  lading,  the  shipping  order  and 
the  bill  of  lading  constituted  the  contract  of 
transportation;  out  the  carrier,  limiting  its 
liability  in  the  bill  of  lading,  must  show  by 
evidence  outside  of  the  instruments  that  the 
limitations  were  assented  to  by  the  shipper. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §S  187,  691;   Dec.  Dig.  iS  53.  155.*] 

6.  Cabbiebs  (M  172,  180*)— C0NTBACT8— PRE- 

SUMPTIONS. 

The  acceptance  by  a  carrier  of  a  car  load 
of  freight  for  delivery  beyond  its  own  line  con- 
stitutes a  prima  facie  contract  to  carry  and 
deliver  to  the  iraint  of  destination  with  the 
liabilities  of  a  carrier;  but  the  carrier  may 
limit  its  obligation  to  its  own  line,  provided 
the  restriction  is  assented  to  by  the  shipper. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i$  743,  815-828;  Dec  Dig.  f$  172^ 
180.*] 

8.  Cabbiebs  (S  180*)— Contracts-^Lihitation 
OF  Liabilitt-^Validitt. 

Under  the  statute  prohibiting  a  carrier 
from  limiting  its  common-law  liability  to  safe- 
ly deliver  property,  by  any  stipulation  in  the 
receipt  given  therefor,  a  limitation  in  a  bill 
of  lading  acknowledging  the  receipt  of  property, 
which  umits  the  liaDility  of  the  carrier  to  loss 


on  its  own  line,  is  invalid;  but  the  oommon- 
law  liability  may  be  limited  by  the  part  of  the 
bin  constituting  the  contract  on  the  shipper 
assenting  to  the  restrictions;  but  common-law 
liability  may  not  be  restricted  merely  by  no- 
tice of  limitations. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  815-828;   Dec.  Dig.  g  180.*] 

7.  Cabbiebs  (§  51»)— "Bnx  or  I^ding." 

A  "bill  of  lading"  is  a  written  acknowledir- 
ment  of  the  receipt  of  goods  and  an  agreement, 
on  consideration,  to  transport  and  deliver  them 
at  a  specified  place  to  a  person  named  on  his 
order.  . 

[Ed.  Note.— For  other  cases,  see  Carrier*. 
Cent.  Dig.  §S  148,   149;    Dec.  Dig.  |  51.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  7SO-795.] 

8.  Carriers  (8§  163,  155*)  —  Contracts  of 
Shipment— Presumptions. 

It  is  not  presumed  that  a  shipper  intends 
to  abandon  any  of  bis  legal  rights;  but,  where 
a  limitation  of  a  carrier's  liability  is  knowing- 
ly assented  to  by  him,  It  will  bind  him.  whether 
he  signs  any  agreement  or  not,  and  whether  any 
restriction  has  been  assented  to  is  a  matter  of 
proof. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §{  722-725,  e91-<596;  Dec.  Dig.  H 
163,  155.*] 

9.  Carriers  (S  187*)— Cabbiaoe  of  Fbeioht— 
Limitation  or  Liability-Evidenob— In- 
structions. 

Where,  in  an  action  against  the  initial  car- 
rier for  loss  of  freight  on  a  connecting  carrier's 
line,  the  evidence  showed  that  plaintiff  was  con- 
stantly shipping  freight  in  car  load  lots  beyond 
the  line  of  the  initial  .carrier,  and  received  bills 
of  lading  from  the  Initial  carrier  limiting  its 
liability  for  loss  to  that  occurring  on  its  own 
line,  that  plaintiff  used  shipping  orders  directing 
shipments  as  per  conditions  of  the  carrier's 
bill  of  lading,  and  the  officers  of  plaintiff  teetl- 
fied  that  they  had  never  read  a  bill  of  lading 
and  did  not  know  its  contents,  the  facts  raised 
a  natural  inference  that  plaintiff,  through  its 
officers,  knew  the  conditions  of  bills  of  lading 
and  assented  to  the  limitations  therein,  and  the 
carrier  was  entitled  to  a  charge  that.  If  plain- 
tiff assented  to  the  conditions  of  the  bill  of  lad- 
ing, it  could  not  recover. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  187.*] 

10.  Appeai.  and  Errob  (%  1066*)— Habmless 
Error— Bbboneous  Instructions. 

Where  instructions,  which  are  mere  ab- 
stract statements  of  law,  and  which  do  not 
apply  the  law  to  the  case,  are  not  misleading, 
the  error  in  the  instructions  is  not  reversible. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Elrpor,  Cent.  IMg.  {  4220;  Dec.  Dig.  i  1066.*] 

11.  Trial  (g  243*)— Instbcotions— Inconsist- 
ent Instructions. 

Where  the  instructions  lay  down  contradic- 
toty  rules,  and  following  one  rule  will  lead  to 
a  different  result  than  will  be  arrived  at  by 
following  the  other  rule,  the  instructions  are 
defective  and  misleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  gi  864,  860;   Dec.  Dig.  g  243.*] 

Error  to  Appellate  Court,  Second  District, 
on  Appeal  from  Circuit  Court,  Will  County: 
A.  O.  Marshall,  Judge. 

Action  by  the  Illinois  Match  Company 
against  the  Chicago,  Rock  Island  &  Pacific 
Railway  Company.  There  was  a  Judgment 
of  the  Appellate  Court  (153  lU.  App.  668)  af- 
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firming  a  Judgment  for  plaintiff,  and  defend- 
ant brings  error.    Reversed  and  renumded. 

3.  h.  O'Donnell,  T.  F,  Donovan,  and  J.  A. 
Bray  (Winston,  Payne,  Strawn  ft  Sbaw,  of 
counsel),  for  plaintiff  in  error.  Knox  &  Akin, 
for  defendant  In  error. 

CABTWRIGHT,  J.  On  June  16,  1904,  the 
defendant  in  error,  tbe  Illinois  Match  Com- 
pany, delivered  to  the  plaintiff  in  error,  the 
Chicago,  Rock  Island  &  Pacific  Hallway 
Company,  a  car  load  of  matches  consigned 
to  John  T.  Huner,  Our  Darling  Siding, 
Queen's  county,  N.  Y.  The  plaintiff  in  error 
delivered  the  car  at  Chicago  to  the  Lake 
Shore  &  Michigan  Southern  Railway  Com- 
pany, which  forwarded  the  car  to  New  York, 
and  in  the  evening  of  June  21,  1904,  the 
matches  were  destroyed  by  fire  while  the  car 
was  standing  on  a  storage  track  of  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany In  New  York  City.  Defendant  in  error 
sued  the  plaintiff  in  error  in  the  circuit  coairt 
of  Win  county  for  the  damages  occasioned 
by  the  loss  of  the  matches  and  recovered  a 
judgment  of  $1,404.71,  which  was  afirmed 
by  the  Appellate  Court  for  the  Second  Dis- 
trict. 153  IlL  App.  668.  The  record  has 
been  brought  to  this  court  by  virtue  of  a 
writ  of  certiorari  granted  for  that  purpose. 

The  only  substantial  defense  interposed 
and  tbe  only  one  mentioned  or  Insisted  upon 
In  the  brief  and  argument  In  this  court  Is 
that  there  was  a  Q)eclal  contract  entered  in- 
to by  the  parties  which  limited  all  liability 
of  the  defendant  to  loss  occurring-  upon  its 
own  lines.  If  there  was  such  contract,  the 
defendant  was  not  liable  for  the  loss,  and,  if 
there  was  not,  there  was  no  defense  to  the 
salt. 

The  plaintiff  was  a  manufacturer  of 
matches  at  Joliet  and  shipped  them  to  all 
parts  of  the  United  States.  Its  shipments 
by  the  defendant's  railroad  and  another  rail- 
road at  Jollet  amounted  to  from  100  to  150 
car  loads  a  year,  besides  other  shipments  of 
less  than  car  load  lots.  The  plaintiff  had 
sold  and  shipped  matches  to  John  T.  Haner, 
and  In  June,  1904,  he  bought  25  car  loads 
from  it,  which  were  shipped  as  fast  as  they 
were  manufactured.  The  plaintiff  caused  to 
be  printed  and  kept  for  Its  own  use  a  blank 
shipping  order,  with  places  for  the  name  of 
the  railroad  company  to  which  the  car  was 
delivered  at  Joliet  and  the  name  and  address 
of  the  consi.s;nee,  and  containing  directions 
to  deliver  tbe  car  In  good  order  without  un- 
necessary delay,  "as  per  conditions  of  com- 
pany's bill  of  lading."  After  the  car  in  ques- 
tion was  loaded,  one  of  these  shipping  or- 
ders, directed  to  the  defendant  and  contain- 
ing the  name  and  address  of  the  consignee, 
was  delivered  to  the  defendant  The  defend- 
ant then  made  and  delivered  to  the  plaintiff 
a  bill  of  lading,  signed  by  its  agent,  ac- 
knowledging the  receipt  of  the  car  load  of 
matches,  to  be  delivered  to  the  next  carrier 
to  be  carried  to  its  destination,  ,and  both  in 


that  part  of  the  bill  of  lading  which  consti- 
tuted the  receipt  and  the  subsequent  portion 
containing  the  agreement  of  the  defendant 
there  was  a  limitation  of  liability  to  the  de- 
fendant's own  lines.  It  contained  an,  agree- 
ment that  tbe  defendant  assumed  no  respon- 
sibility for  the  safe  carriage  of  tbe  matches, 
or  for  their  safety,  except  on  its  own  road. 
The  secretary  of  tbe  plaintiff  testified  that 
when  he  made  out  the  shipping  order  he  did 
not  know  what  the  conditions  of  the  defend- 
ant's bill  of  lading  were,  that  his  attention 
had  never  been  called  to  the  conditions  In  its 
bills  of  lading,  and  that  be  never  read  the 
bill  of  lading  for  this  car.  The  treasurer 
and  manager  of  the  plaintiff,  who  received 
tbe  bill  of  Jading,  testified  that  he  read  only 
the  written  portions,  and  had  never  read  the 
other  provisions  and  conditions,  and  did  not 
know  until  the  trial  what  they  were,  and 
that  he  never  talked  with  the  defendant  or 
any  of  its  agents  as  to  whether  the  plaintiff 
would  be  bound  by  tbe  conditions  in  the  bill 
of  lading.  The  president  testified  that  prior 
to  the  trial  he  never  read  or  examined  the 
form  of  the  bill  of  lading  and  never  knew  of 
the  terms  and  conditions.  There  was  an- 
other general  officer  of  the  plaintiff,  but  he 
had  nothing  to  do  with  shipping  goods. 

[1,  2]  The  secretary  was  asked  whether 
the  plaintiff  ever  assented  or  agreed  with" 
the  defendant  that  the  plaintiff  should  be 
bound  by  the  conditions  contained  in  the  bill 
of  lading,  and  the  court  overruled  an  objec- 
tion to  the  question.  The  ruling  was  wrong, 
as  it  called  for  a  mere  conclusion;  but  tbe 
answer  of  the  witness  was  that,  speaking  as 
a  representative  of  the  company,  he  bad 
never,  .and  so  far  as  he  knew  no  other  rep- 
resentative of  the  company  had  ever,  bo  con- 
sented. While  the  answer  was  somewhat  in 
the  nature  of  a  conclusion,  it  was  a  neces- 
sary one  from  the  testimony  of  that  witness 
and  others  and  would  not  be  bound  for  a  re- 
versal of  the  Judgment 

[3]  Where  two  written  instruments  are  ex- 
ecuted as  the  evidence  of  one  transaction, 
they  will  be  read  and  considered  together  as 
one  Instrument  In  arriving  at  the  Intention 
of  the  parties.  Gardt  v.  Brown,  113  111.  475, 
65  Am.  Rep.  434;  Crandall  v.  Sorg,  198  111. 
48,  64  N.  B.  769;  Gould  v.  Magnolia  Metal 
Co.,  207  lU.  172,  69  N.  B.  896;  1  Greenleaf 
on  evidence,  i  283. 

[4]  Under  that  rule  the  shipping  order  de- 
livered by  the  plaintiff  to  defendant  and  the 
bill  of  lading  delivered  by  defendant  to 
plaintiff  constituted  the  contract  between 
the  parties  for  the  carriage  of  the  matches. 
4  Elliott  on  Railroads,  i  1424.  That  being 
so,  it  is  contended  that  the  plaintiff  was  es- 
topped by  tbe  shipping  order  frmu  asserting 
that  It  did  not  agree  to  tbe  condittons  of  the 
bill  of  lading.  That  is  true  as  to  ordinary 
contracts  (Wynkoop  v.  Cowing,  21  111.  570), 
and  the  general  rule  was  applied  to  such 
contracts  as  this  in  Black  t.  Wabash,  St 
Louis  &  Pacific  Railway.  Co.,  Ul  ni.  351,;  J>3 
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Am.  Rep.  82a  Bnt  IJwit  decision  was  over- 
raled  In  Wabasb  RaUroad  Co.  ▼.  Thomas, 
222  m.  837,  78  N.  EL  777,  7  li.  R.  A.  (N.  S.) 
1041,  where  It  was  held  that,  even  If  the  ship- 
per signs  the  bin  of  lading  containing  limita- 
tions on  the  liability  of  the  carrier,  the  bur- 
den Is  still  on  the  carrier  to  show  by  evi- 
dence aliunde  that  the  restrictions  or  limita- 
tions of  the  common-law  liability  contained 
therein  were  assented  to  by  the  shipper.  Of 
course,  this  does  not  mean  that  there  must 
be  a  verbal  contract  in  addition  to  the  writ- 
ten one,  but  means  that  the  evidence  must 
show  that  the  contract  was  understandlngly 
entered  Into  by  the  shipper  and  Its  limita- 
tions assented  to.  If  this  is  the  rule,  it  must 
apply  where  the  contract  consists  of  two  In- 
struments Instead  of  only  one,  and  the  con- 
clusion whether  this  contract  was  assented 
to  by  the  plaintiff  must  depend  upon  other 
evidence  than  the  writing. 

[B]  The  acceptance  by  the  defendant  of  the 
car  load  of  matches  marked  to  a  place  be- 
yond the  terminus  of  Its  line  constituted  a 
prima  fade  contract  to  carry  and  deliver  at 
the  place  so  marked,  with  all  the  liabilities 
and  duties  of  a  common  carrier.  Erie  Rail- 
way Co.  V.  Wilcox,  84  111.  239,  26  Am.  Rep. 
461;  Chicago  A  Northwestern  Railway  Co. 
T.  Simon,  lao  111.  648,  43  N.  K.  696.  The  car- 
■  rler  may  limit  Its  obligation  to  carry  goods 
safely  to  its  own  lines,  although  they  are 
marked  to  a  point  beyond,  and,  if  such  re- 
8trtctl<m  Is  assented  to  by  the  shipper,  it  will 
bind  him.    Erie  Hallway  Co.  t.  Wilcox,  supra. 

[81  The  statute  provides  that  it  shall  not 
be  lawful  for  a  carrier  to  limit  Its  common- 
law  liability  to  safely  deliver  property  receiv- 
ed by  It  at  the  place  to  which  the  ?ame  is 
to  be  transported,  by  any  stipnlatlon  or  limi- 
tation expressed  in  the  recelpt.given  for  such 
property.  The  limitation  contained  In  that 
part  of  the  bill  of  lading  acknowledging  the 
receipt  of  the  property  was  therefore  in  vio- 
lation of  law  and  of  no  effect ;  bnt  the  com- 
mon-law liability  may  be  limited  by  that  part 
of  the  bill  of  lading  which  constitutes  a  con- 
tract U  the  shipper  assents  to  the  restric- 
tions. Chicago  &  Northwestern  Railway  Co. 
V.  Simon,  supra. 

[7]  A  bill  of  lading  Is  both  a  written  ac- 
knowledgment of  the  receipt  of  goods  and 
also  an  agreement  for  a  consideration  to 
transport  and  deliver  the  same  at  the  speci- 
fied place  to  a  person  therein  named,  or  his 
order.  It  has  the  twofold  diaracter  of  a 
receipt  and  an  agreement  4  BlUott  on  Rail- 
roads, I  1415;  4  Am.  &  Eng.  Eocy.  of  Law 
(2d  Ed.)  610.  The  common-law  liability  can- 
not be  restricted  merely  by  notice  of  any 
limitation,  and  the  carrier  is  bonnd  to  re- 
ceive and  carry  goods  offered  for  transpor- 
tation, subject  to  all  the  Incidents  of  the 
employment,  unless  some  exemption  from 
liability  is  given  by  express  contract 

[I]  There  is  no  presumption  that  the  ship- 
per Intends  to  abandon  any  of  his  legal 
rlgbte;    bat,  U  a  limitation  of  liability  la 


understandlngly  assented  to  by  bim,  it  wUl 
bind  him  whether  he  signs  any  agreement 
or  not  and  whether  such  restrictions  have 
been  assented  to  in  a  particular  case  is  al- 
ways a  matter  of  evidence.  Western  Trans- 
portation Co.  V.  Newhall,  24  111.  466,  76  Am. 
Dec.  760;  Merchants'  Despatch  Transporta- 
tion Co.  V.  Thellbar,  86  HI.  71;  Boscowlts  v. 
Adams  Express  Co.,  93  lU.  623,  84  Am.  Rep. 
191. 

[9]  In  this  case  the  plaintiff  was  constantly 
shippinj^  matches  in  car  load  lots,  and  other- 
wise, by  rail  from  Jollet  to  points  beyond 
the  lines  of  the  railroads,  and  received  bills 
of  lading  from  the  defendant  containing  the 
conditions  and  restrictions  of  the  one  in  ques- 
tion. It  was  using  shipping  orders  directing 
shipments  "as  per  conditions  of  company's 
bill  of  lading."  Its  officers  testi£ed  that  they 
never  read  a  bUI  of  lading  and  did  not  know 
its  contents.  The  facts  proved  by  the  defend* 
ant  would  raise  a  natural  Inference  that  the 
plaintiff,  through  its  officers  or  agents,  knew 
the  conditions  of  bills  of  lading  and  by  the 
shipping  order  intended  that  the  matches 
should  be  shipped  on  the  conditions  therein 
specified  and  thereby  assented  to  the  limits. 
tions  therein  contained.  The  defendant  had 
a  right  to  have  the  evidence  in  its  favor  sub- 
mitted to  the  jury  npon  correct  instructions 
as  to  the  laiw.  The  court  gave  at  the  re- 
quest of  the  plaintiff  13  instructions,  and 
with  one  exception  they  were  mere  abstract 
statements  of  rules  relating  to  the  duties  and 
liability  of  common  carriers  of  goods  received 
for  transportation. 

[10]  Instructions  should  be  so  drawn  as  to 
apply  to  the  case  to  be  decided  by  the  Jury ; 
but  If  the  instructions  are  not  misleading.  It 
is  not  ground  for  reversal  that  they  are  mere 
statements  of  rules  of  law.  Chicago  City 
Railway  Co.  v.  Anderson,  193  Hi.  9,  61  N.  B. 
999.  These  instructions,  however,  were  mis- 
leading, both  because  they  Ignored  the  real 
matter  in  controversy  and  were  incorrect  as 
applied  to  the  case.  Instruction  5  will  show 
the  general  character  of  the  InstructlonB,  and 
it  is  as  follows: 

"The  court  instructs  the  Jury  that  a  com- 
mon carrier  is  an  Insurer  for  the  safe  trans- 
portation and  delivery  of  goods  intrusted  to 
it  for  carriage,  and  in  case  of  loss  or  injury 
to  such  goods  it  can  only  relieve  itself  from 
llaMllty  as  an  insurer  by  showing  that  the 
loss  or  injury  was  occasioned  either  by  an 
act  of  Qod  or  the  public  enemy,  or  by  reason 
of  some  neglect  or  failure  of  the  shipper,  or 
that  the  loss  or  injury  resulted  from  the  In- 
herent nature  of  the  goods,  which  the  exer- 
cise of  ordinary  care  on  its  part  would  not 
have  prevented." 

If  the  Jury  accepted  that  instruction  as  the 
law,  a  verdict  for  the  plaintiff  was  Inevi- 
table, and  the  defense  was  wholly  eliminated. 
The  Jury,  applying  the  instruction  to  this 
case,  would  necessarily  say  that  the  defend- 
ant could  only  relieve  Itself  from  liability  as 
an  insurer  by  abowlng  that  tbe  toss  of  the 
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matches  was  occasioned  either  by  an  act  of 
God  or  the  public  enemy,  or  by  reason  of  the 
neglect  of  the  shipper,  or  that  the  loss  re- 
sulted from  the  inherent  nature  of  the  goods, 
■  which  the  exercise  of  ordinary  care  on  Its 
part  would  not  have  prevented.  Snch  Instruct 
lions  could  only  be  Justified  If  the  defendant 
was  not  entitled  to  hare  Its  defense  sub- 
mitted to  the  Jury  at  all,  and  could  only  be 
sustained  in  a  case  where  the  court  ought  to 
have  directed  a  verdict. 

[11]  The  court  did  tell  the  Jury,  as  re- 
quested by  the  defendant,  that,  If  the  plain- 
tltf  assented  to  the  conditions  of  the  bill 
of  lading.  It  could  not  recover  unless  the  loss 
occurred  while  the  goods  were  In  the  defend; 
ant's  possession  or  was  caused  by  the  negli- 
gence of  the  defendant  or  Its  servants,  but 
that  was  merely  contradicting  the  Instruc- 
tion above  quoted;  and  if  Instructions  lay 
down  contradictory  rules,  and  following  one 
rule  would  lead  to  a  different  result  than 
would  be  arrived  at  by  following  another, 
the  instructions  are  defective  and  mislead- 
ing. Ollmore  v.  Fuller,  198  111.  130,  e6  N.  E. 
84,  00  Ii.  R.,  A.  286;  Cleveland,  Cincinnati, 
Chicago  &  St  Louis  Hallway  Co.  v.  Best,  169 
ni.  301,  48  N.  E.  684. 

The  Judgments  of  the  Appellate  Court  and 
drcnlt  court  are  reversed,  and  the  cause  Is 
remanded  to  the  circuit  court. 

Reversed  and  remanded. 


(250  ni.  369) 

FERIUMAN  Y.  OIIiLESPID  et  aL 
{Supreme  Court  of  Illinois.     June  20,  l&ll.) 

1.  Judgment  (f  948*)— Res  Judicata— Man- 
NBa«  OF  Raisino  Questiow. 

Where  the  bill,  in  a  suit  to  set  aside  an 
oil  and  gas  lease,  so  far  as  it  related  to  the 
homestead  interests  of  the  owners  of  the  land, 
set  forth  the  substance  of  the  pleadings  in  prior 
snits  inTolving  the  validity  of  the  lease,  and 
-tfie  findings  thereon  and  the  decree  adjudging 
the  validity  of  the  lease,  and  prayed  for  a 
decree  adjudging  the  Invalidity  of  the  lease, 
the  defense  of  former  adjudication  could  be 
raised  by  demurrer. 

[Bd.   Note.— For   other  cases,  .see  Judgment, 
Cent  Dig.  g  1788;  Dec.  Dig.  {  948.»] 

2.  JuodtoENT  (8  713»)— Res  Judicata— Ques- 
tions Concluded. 

A  decree,  adjudging  the  validity  of  an  oil 
and  gas  lease,  rendered  in  a  suit  in  which  the 
question  of  the  homestead  rights  of  the  owners 
-of  the  land  could  have  been,  but  was  not,  raised, 
is  res  judicata. 

[Bd.   Note. — For   other  cases,  see   Judgment, 
Cent  Dig.  i  1241;  Dec.  Dig.  I  713.*] 

8.  Judoment  (8  684*)- Res  Judicata— Pa»- 
Tiis  Concluded. 

A  decree  adjudging  the  validity  of  an  oil 
■wad  gaa  lease,  so  far  as  it  relates  to  the  home- 
steaa  rights  of  the  owners,  is  binding  on  a  sub- 
sequent lessee  of  the  owners,  having  notice  of 
the  litigation,  under  the  rule  that  all  parties 
And  their  privies  are  bound  by  an  adjudication. 

(Ed.   Note.— For   other  cases,   see  Judgment, 
Cent  Dig.  g  VXH ;  Dec.  Dig.  I  684.*] 


Appeal  from  (Jlrcult  Court  Crawford 
County ;  B.  E.  Newlm,  Judge. 

Suit  by  H.  C.  Ferrlman  against  B.  N.  Gil- 
lespie, trustee,  and  others.  From  a  decree 
dismissing  the  bill  on  sustaining  a  demurrer 
thereto,  complainant  appeals.    Affirmed. 

John  Lynch,  for  appellant  Callahan,  Jones 
&  Lowe,  for  appellees. 

CARTER,  0.  J.  Aroellant  filed  his  bUl  to 
the  September  term,  1910,  of  the  circuit  conit 
of  Crawford  county,  alleging  the  former  own- 
ership by  Sanford  C.  Bowman  of  50  acres  of 
land  In  said  county ;  that  on  Hay  17,  1905, 
said  Bowman  and  his  wife  occupied  the  same 
as  a  homestead,  the  land  then  being  worth 
less  than  $1,000;  that  on  said  date  Bowman 
leased  said  land  to  one  Pierce  for  five  years, 
or  longer  if  gas  or  oil  was  found  in  paying 
quantities;  that  said  lease  was  assigned  by 
Pierce  to  E.  N.  Gillespie;  that  said  lease  did 
not  contain  any  waiver  of  homestead  rights 
by  Bowman  and  was  not  signed  nor  aclinowl- 
edged  by  his  wife;  that  on  'March  26,  1910, 
Bowman  and  wife  executed  and  delivered  to 
appellant  a  lease  of  the  said  premises  for 
the  production  of  oil  and  gas.  In  which  lease 
their  homestead  rights  were  waived ;  that  on 
or  about  September  1,  1910,  the  Fulton  Oil 
ft  Gas  Company  and  Walter  Hennig  claimed 
some  title  In  said  premises  for  the  purpose  of 
mining  for  oil  and  gas,  by  virtue  of  two  lens- 
es executed  to  one  T.  N.  Rogers  and  assign- 
ed by  blm,  and  entered  upon  said  premises 
and  drilled  wells  for  oil  and  gas  and  remov- 
ed and  sold  the  product  A  demurrer  was 
filed,  and  on  hearing  was  sustained,  and  the 
bill  dismissed  at  appellant's  costs.  From  this 
order  and  decree  an  appeal  was  allowed  to 
this  court 

The  chief  object  of  the  present  proceeding, 
as  shown  by  the  prayer  of  the  bUl,  Is  to  have 
the  Plerce-GUlesple  lease  set  aside  so  far  as 
It  related  to  the  homestead  interest  of  Mr. 
and  Mrs.  Bowman ;  that,  If  the  court  should 
find  that  the  premises  were  worth  $1,000  or 
less  at  the  time  the  lease  was  made,  the 
lease  be  held  void  as  to  the  whole  of  the 
premises,  otherwise  that  It  be  declared  void 
as  to  the  portion  representing  the  $1,000,  and 
the  court  appoint  commissioners  to  set  aside 
the  homestead;  and  that  appellant  as  gran- 
tee of  the  Bowmans'  rights,  be  placed  In  pos- 
session of  such  portion. 

The  bin  sets  out  the  facts  as  to  the  litiga- 
tion between  Gillespie  and  the  Fulton  Oil  ft 
Gas  Company,  the  details  of  which,  and  the 
conclusions  of  this  court  thereon,  are  found 
In  Gillespie  t.  Fulton  Oil  ft  Gas  Co.,  236  111. 
188,  86  N.  E.  219;  Id.,  239  111.  326.  88  N.  B. 
192;  Id.,  244  111.  9,  91  N.  B.  75. 

[1  ]  It  sets  forth  the  substance  of  the  plead- 
ings In  these  former  suits  and  the  findings 
therein,  and  prays  for  a  decree  Inconsistent 
with  the  decree  In  that  litigation.  It  also 
states  the  result  of  that  litigation  and  the 
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holding  that  the  GQIesyle  lease  was  valid, 
and  prays  that  it  may  be  declared  nnll  and 
void.  The-  defense  of  former  adjudication 
may  therefore  be  raised  by  demarrer.  Hof- 
mann  t.  Burris,  210  111.  587,  71  N.  B.  584; 
Davis  T.  Ball,  57  N.  a  403;  9  Ency.  of  PI.  & 
Pr.  616. 

[2]  Neither  Bowman  nor  his  wife,  nnder 
the  flndlngs  in  Gillespie  ▼.  Fnlton  Oil  &  Gas 
Ck).,  supra,  could  raise  in  other  litigation  any 
question  as  to  their  homestead  rights  under 
the  Gilleeple  lease.  While  it  is  tme  the 
homestead  question  here  raised  was  not  prop- 
erly raised  In  the  former  litigation,  it  could 
have  been  so  raised,  as  Bowman  was  a  par- 
ty. The  doctrine  of  res  Judicata  extends  not 
only  to  every  matter  that  was  determined  in 
the  former  suit,  but  to  every  other  matter 
that  might  Iiave  been  raised  and  determined. 
South  Park  Com'ra  v.  Ward  ft  Co.,  248  111. 
290,  03  N.  B.  010;  Singer  v.  Hutdiinson,  183 
111.  606,  66  N.  E.  388,  76  Am.  St.  Rep.  133; 
Daniel  v.  Gum  (Tain.  Ch.)  45  8.  W.  468. 

[S]  The  lease  was  executed  by  appellant 
after  the  former  litigation  with  Bowman  as 
to  the  Gilleepie  lease  had  been  heard  in  this 
court  Appellant  had  notice  of  that  fact. 
This  litigation,  being  binding  on  Bowman,  Is 
binding  on  his  grantee.  He  succeeded  to  the 
same  estate^  or  interest  which  Bowman  had. 
Towle  V.  Quante,  246  III.  568,-  92  N.  E.  967, 
and  cases  cited;  City  of  Chicago  v.  Drexel, 
141  ni.  89,  30  N.  B.  774.  All  parUes  and 
their  privies  are  bound  by  a  former  adjudi- 
cation. Privies  are  estopped  from  litigating 
that'  which  la  conclusive  upon  Iilm  with 
whom  they  are  in  privity. 

The  decree  of  the  drcnit  court  must  be  af- 
firmed. 

Decree  afllrmed. 


(2E0  IlL  (72.) 

HOPKINS  V.   LEVANDOW8KL 
(Supreme  Court  of  Illinois.     June   20,  1011.) 

L  Constitutional  IiAW  (8  61*)— Municipal 
Court— Dblioatiok  or  Lboislativk. Power. 
Const,  art.  4,  |  84,  states  that  the  practice 
In  the  Chicago  municipal  court  shall  be  as  the 
General  Assembly  shall  prescribe.  Section  48  of 
the  municipal  court  act  (Hurd's  Rev.  St.  1900, 
c.  37,  f  311)  provides  that  the  practice  in  foi^ 
dble  entry  and  detainer,  other  than  the  mode 
of  trial  and  the  proceedings  subsequent  there- 
to, shall  be  the  same  as  prescribed  by  law  for 
similar  casesvin  other  courts  of  record,  but  that 
the  mode  of  trial  and  proceedings  inbsequent 
thereto  shall  be  as  near  as  may  be  to  that  pur- 
sued in  other  cases  of  the  fourth  clsas.  The 
munidpal  court  act  made  no  provision  for  the 
issuance  of  a  writ  of  restitution  in  forcible  en- 
try and  detainer;  but,  under  the  power  given 
the  court  hj  that  act  to  make  rules,  it  made 
rules  providme  for  a  writ  of  restitution.  Beld, 
that  section  48  is  not  unconstitutional  in  al- 
lowing the  court  to  regulate  the  issuance  of 
writa  of  restitution;  that  not  being  a  delega- 
tion of  legislative  power. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  U  103-107;  Dec  Dig.  { 
61.»] 


2.  Landlobd  and  Terart  S  291*)— PATrnnr 
or  Rent— BviDBNCB-^UBT  Questioh. 

In  an  action  of  forcible  entry  and  detainer 
to  evict  a  tenant  for  nonpayment  of  rent,  the 
question  whether  the  defendant  .offered  to  pay 
his  rent  held  to  be  one  for  the  jury. 

[E)d.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {f  1217-12(S»;  Dec.  Dig.  f 
201.*] 

3.  IjAndlobd  and  Tenant  (|  112*)— Forfei- 

lUBE  OF  LEASB— W.MVEB. 

Where  a  landlord  sent  his  tenant  a  notice 
that  the  rent  was  due  and  unpaid,  and  if  not 
paid  within  five  days  the  lease  would  be  for- 
feited, such  a  notice  was  a  waiver  of  the  right 
to  declare  a  forfeiture  for  the  nonpayment  until 
the  expiration  of  the  time  stated  in  the  notice. 

[Va.  Note. — For  other  cases,  see  landlord 
and  Tenant.  Cent  Dig.  {}  343-349 ;  Dec.  Dig.  t 
112.*] 

Error  to  Municipal  Court  of  Chicago; 
Charles  A.  William?,  Judge. 

Action  by  W.  H.  Hopkins  against  W.  O. 
Levandowski.  There  was  a  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed and  remanded. 

Louis  Greenberg,  Clarence  B.  Meroer,  and 
Thomas  H.  Mercer,  for  plaintiff  in  error. 
McEenzle  Cleland,  for  dtfendant  in  error. 

CARTER,  G.  3.  An  action  of  forcible  de- 
tainer was  brought  by  defendant  In  error  in 
the  municipal  court  of  Chicago  against  the 
plaintiff  In  error  December  S,  1910.  and  on 
the  trial  the  court  Instructed  the  Jury  to  find 
for  defendant  in  error,  and  Judgment  was 
entered  on  the  verdict.  This  writ  of  error 
was  sued  out  to  reverse  that  Judgment  and 
the  case  is  brought  to  this  court  on  the 
ground  that  a  constitutional  question  is  in- 
volved as  to  the  power  of  the  municipal  court 
to  make' rules. 

(1 1  Plaintiff  in  error  contends  that  the  pro- 
visions of  the  municipal  court  act  as  to  pro- 
ceedings in  forcible  entry  and  detainer  suits 
subsequent  to  the  trial  delegate  legislative 
powers  to  the  municipal  court  of  Chicago  and 
are  therefore  unconstitutional.  Section  48 
of  the  municipal  court  act  (Hurd's  Rev.  St 
1909,  c.  37,  i  311)  provides  that  the  practice 
In  forcible  entry  and  detainer  suits,  other 
than  the  mode  of  trial  and  the  proceedings 
subsequent  to  trial,  shall  be  the  same,  as 
mear  as  may  be,  to  that  prescribed  br  law  for 
similar  cases  In  other  courts  of  record,  but 
that  "the  mode  of  trial  and  all  proceedings 
subsequent  to  the  trial  shall  be  the  same,  as 
near  as  may  be,  as  In  other  cases  of  the 
fourth  class,  mentioned  in  section  2  of  this 
act"  Cases  of  the  fourth  class  in  the  munic- 
ipal court  are  tried  without  written  plead- 
ings. Nothing  Is  said  in  the  mnnldpal  court 
act  as  to  the  issuing  of  a  writ  of  restitution 
in  forcible  entry  and  detainer  suits.  Under 
the  provisions  ot  said  municipal  court  act 
the  municipal  court  may  make  rules  for  con- 
ducting and  disposing  of  cases  within  the 
Jurisdiction  of  that  court  for  which  methods 
of  procedure  have  not  been  snfllclently  pre- 
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scribed  by  the  said  act  The  mnnlcipal  court, 
under  these  provisions,  has  made  rules  with 
reference  to  Issuing  writs  of  restitution  in 
forcible  entry  and  detainer  suits.  Section 
S4  of  article  4  of  the  Constitution,  under 
which  the  municipal  court  was  created  states 
that  the  practice  in  that  court  "shall  be  such 
as  <the  General  Assembly  shall  prescribe." 

Counsel  for  plaintiff  in  error  argue  that 
the  Legislature  cannot  delegate  to  the  munic- 
ipal court  the  power  to  regulate  the  issuing 
of  writs  of  restitution  In  forcible  entry  and 
detainer  suits.  In  the  recent  case  of  People 
V.  Roth,  249  111.  532,  94  N.  B.  953,  this  court 
held  that  It  was  not  a  violation  of  the  pro- 
vision of  the  Constitntion  vesting  legislative 
power  In  the  General  Assembly  to  autborlsse 
boards  created  by  the  Legislature  to  formu- 
late rules  for  the  performance  of  their  duties. 
In  Coleman  v.  Newby,  7  Kan.  82,  it  is  stated 
that  the  Legislature  may  enact  general  pro- 
visions, authorizing  the  courts  who  are  to 
act  thereunder  to  fill  up  the  details.  'They 
may  maric  out  the  outlines  and  leave  those 
who  are  to  act  within  these  outlines  to  use 
their  discretion  in  carrying  out  the  minor 
regulations."  In  Wayman  v.  Southard,  10 
Wheat.  1,  6  L.  Bd.  253,  the  Supreme  Court  of 
the  United  States,  speaking  through  Chief 
Justice  Marshall,  said:  "The  Jurisdiction  of 
a  court  is  not  exhausted  by  the  rendition  of 
its  Judgment,  but  continues  until  the  Judg- 
ment shall  be  satisfied.  *  •  •  Were  it 
even  true'  that  Jurisdiction  could  be  tech- 
nically said  to  terminate  with  the  Judgment, 
an  execution  would  be  a  vsrlt  necessary  for 
the  perfection  of  that  which  was  previously 
done,  and  would  consequently  be  necessary 
to  the  beneficial  exercise  of  Jurisdiction." 
Nothing  Is  said  In  any  of  the  authorities 
cited  by  counsel  for  plalntift  in  error  that  In 
any  way  conflicts  with  the  conclusions  reach- 
ed in  the  foregoing  decisions.  The  sections 
of  the  municipal  court  act  are  not  unconsti- 
tutional because  they  fall  to  state  in  specific 
terms  the  requirements  as  to  the  issuing  of 
writs  of  restitution  in  forcible  entry  and  de- 
tainer suits. 

fj]  Plaintiff  in  error  occupied  a  storeroom 
to  a  building  known  as  4548  Cottage  Grove 
avenue,  Chicago,  and  the  second-floor  flat  of 
a  building  in  the  rear  of  said  store,  under 
two  leases  executed  in  1910  and  both  expir- 
ing April  30,  1913.  The  original  lessor  for 
the  flat  was  the  defendant  in  error,  and  for 
the  store  one  Bovee,  who  afterwards,  on 
April  12,  1910,  assigned  the  lease  to  the  de- 
fendant in  error.  The  rental  was  payable  in 
monthly  Installments  of  $35  on  the  store  and 
$15  for  the  flat.  The  record  shows  that  the 
default  is  as  to  the  rent  for  December,  1910 ; 
that  on  December  1st  plaintiff  In  error  went 
to  Hopkins'  residence  and  told  his  wife  that 
be  came  to  pay  the  rent;  that  she  said  she 
had  no  receipt,  and  the  rent  would  be  col- 
lected by  the  man  who  had  collected  it  the 
previous  month ;  and  that  she  refused  to  ac- 
95  N.E.— 32 


cept  It.  The  testimony  of  plaintiff  In  error 
as  to  his  offer  to  pay  the  rent  to  Mrs.  Hop- 
kins is  not  contradicted,  and  no  question  is 
made,  whether  Mrs.  Hopkins  was  the  proper 
person  to  receive  it ;  hence  whether  plaintiff 
in  error  offered  to  pay  the  rent  on  December 
let  was  a  question  for  the  Jury  to  determine. 
Van  Vlissingen  v.  Lena,  171  111.  162,  49  N. 
E.  422. 

[3]  The  plaintiff  In  error  also  offered  iu 
evidence  a  five  days'  notice  concerning  the 
rent  due  December,  1910,  which  stated  that 
unless  payment  was  made  on  or  before  De- 
cember 7th  the  lease  would  be  terminated. 
He  testified  that  this  notice  was  served  ou 
him  December  2,  1910,  the  day  before  this 
suit  was  started.'  The  court  refused  to  ad- 
mit this  notice  in  evidence.  Plaintiff  in  er- 
ror contends  that,  having  served  such  five 
days'  notice,  the  defendant  in  error  thereby 
waived  the  right  to  declare  a  forfeiture  un- 
der the  lease,  at  least  until  the  time  stated 
in  tlie  notice  had  expired.  Defendant  In 
error,  on  the  contrary,  InBiata  that,  as  the 
leases  provided  that  they  could  be  forfeited 
at  the  election  vt  the  lessors  for  nonpayment 
at  rent  without  notice,  the  notice  In  question 
could  not  be  considered  as  waiving  the  for- 
feiture under  the  leases.  If  the  landlord 
has  by  some  act  recognized  the  existence  of 
the  tenancy  subsequent  to  the  time  he  might 
have  declared  the  forfeiture,  such  right  of 
forfeiture  is  thereby  waived.  Webster  v. 
Nichols,  104  111.  160;  McKildoe'S  Ex'r  v. 
Darracott,  13  Grat.  (Va.)  278 ;  Jones  on  Land- 
lord and  Tenant,  §  496 ;  1  Underbill  on  Land- 
lord and  Tenant  (1909  Bd.)  {  407;  Ward  v. 
Day,  117  Eng.  C.  L.  359.  It  is  not  essential 
that  the  landlord  should  actually  have  in 
mind  the  waiving  of  the  forfeiture.  Kales 
on  Future  Interests,  |  64.  A  notice  to  quit 
has  been  held  such  a  waiver.  Taylor  on 
Landlord  and  Tenant  (6th  Ed.)  {  498;  2 
Piatt  on  Law  of  Leases,  g  469 ;  Doe  v.  Miller, 
2  C.  &  P.  348.  The  reasoning  In  Gradle  v. 
Warner,  140  IIL  123,  29  N.  B.  1118,  and  Mc- 
ConneU  v.  Pierce,  210  111.  627,  71  N.  E.  622. 
tends  to  support  the  same  conclusion.  The 
provision  declaring  a  forfeiture  for  nonpay- 
ment of  rent  only  made  the  lease  voidable  at 
the  election  of  the  lessor.  On  reason  and  au- 
thority, therefore,  if  the  defendant  iu  error 
gave  a  five  days'  notice,  he  thereby  recog- 
nized the  tenancy  of  plaintiff  In  error,  and 
waived  his  right  to  forfeiture  until  the  ex- 
piration of  the  time  stated  in  the  notice. 
The  trial  court  should  have  admitted  the 
notice  in  evidence. 

The  conclusions  we  have  reached  render  it 
unnecessary  to  consider  or  decide  the  other 
OTors  assigned.  Q%e  Judgment  of  the  munic- 
ipal court  must  be  reversed,  and  the  cause 
remanded  to  that  court  for  further  proceed- 
ings in  harmony  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded. 
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(2S0  111.  at) 

PBOPLB  T.  CASADY. 
(Supreme  Coart  of  Illinois.     June  20,  1911.) 

Infants  (|  20*)— Cbukltt  to  Child— Ponish- 

MENT— Statutes. 

One  Kuilty  of  cruelty  to  a  child,  punishable 
under  Cr.  Code  (Kurd's  Rev.  St.  1900,  c.  38) 
I  53,  by  fine  or  imprisonment  in  the  peniten- 
tiary for  not  more  than  five  years,  may  not  be 
senten<xd  under  the  parole  law  (Hurd's  Rev.  St. 
1909,  c.  38,  IS  498-609),  but  must  be  sentenced 
under  section  53. 

[E>d.  Note.— For  other  cases,  see  Infants,  (Tent 
Dig.  S  20;    Dec  Dig.  §  20.«] 

Error  to  Circuit  Court,  Henry  County; 
Emery  G.  Graves,  Judge. 

Anstln  Casady  was  convicted  -on  several 
indictments  charging  cruelty  to  a  child,  and 
brings  error.    Reversed.    ' 

liOuis  Greenberg,  for  plaintiff  in  error. 
W.  H.  Stead,  Atty.  Gen.,  Charles  B.  Sturtz, 
State's  Atty.,  and  Fred  H.  Hand,  for  the 
People. 

PER  CTTRIAM.  At  the  February  term, 
1909,  of  the  Henry  county  circuit  court,  six 
indictments  were  returned  against  the  plain- 
tiff In  error,  charging  him  -frith  cruelty  to 
a  child,  under  section  63  of  division  1  of  the 
Criminal  Code.  Hurd's  Rev.  St  1909,  p.  759. 
He  entered  a  plea  of  guilty  to  each  indict- 
ment, and  thereupon  the  court  sentenced  him 
to  Imprisonment  in  the  penitentiary  "until 
discharged  under  due  process  of  law,  not  to 
exceed  the  period  of  five  years."  A  writ  of 
error  has  been  sued  out  in  each  of  the  six 
cases,  and  as  they  all  Involve  the  same 
questions  they  have  been  consolidated  here. 

Said  section  63  provides  that  any  person 
who  is  guilty  of  acts  therein  designated 
"shall  be  be  fined  not  exceeding  $500  or  im- 
prisoned in  the  penitentiary  not  exceeding 
five  years."  Under  the  reasoning  of  this 
court  in  People  v.  Hartslg,  249  111.  348,  94 
N.  K.  626,  plaintiff  in  error  should  have  been 
sentenced  under  said  section  53,  and  not  un- 
der the  parole  law  (Hurd's  Rev.  St.  1900,  c. 
38,  H  496-609).  This  is  conceded  by  the 
state.  The  judgment  in  each  of  the  cases 
is  therefore  erroneous,  and  each  must  be  re- 
versed. The  plaintiff  in  error  has  been  con- 
fined two  years  in  the  penitentiary.  In  view 
of  the  circumstances  of  this  case,  the  punish- 
ment already  inflicted,  and  the  nature  of  the 
charge  in  the  Indictments,  the  causes  will 
not  be  remanded. 

Judgments  reversed. 


(2S0  111.  384) 

FOX  et  al.  v.  FOX  et  aL 
(Supreme  CJonrt  of  Illinois.     June  20,  1911.) 
1.  Trusts  (S  82*)— RBsuLTiNa  Tbusts— Na- 

TUBB. 

A  resulting  trust  is  implied  by  law  from 
the  facts,  and  does  not  arise  out  of  a  contract. 
[Ed.  Note.— For  other  cases,  see  Trusts,  (3ent 
Dig.  {  88;  Dec  Dig.  §  62.*] 


2.  Trusts    (§S   35,    70*)  —  Natcbi  —  BxPBEas 
Trust— Resulting  Trust. 

Where  inherited  property  sold  under  parti- 
tion was  hid  in  by  an  heir,  under  agreement 
that  it  should  be  held  in  trust  for  her  brothers 
and  sister,  and  for  the  children  of  a  deceased 
brother,  there  was  an  express  trust  as  to  the 
adult  heirs  and  a  resulting  trust  as  to  the 
minors. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  IS  45-60.  95-97;  Dec  Dig.  H  35,  70.*] 

3.  Trusts   (|  20*)— Express   Trust— Decla- 
rations. 

It  is  not  necessary  that  an  express  trust 
be  declared  by  the  trustee  in  any  particular 
form,  or  that  a  writing  be  framed  in  declaring 
the  trust;  but  the  declaration  may  be  found  in 
letters,  memoranda,  or  writings  of  the  most  In- 
formal  nature. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  SS  25-28;    Dec  Dig.  {  20.*] 

4.  Trusts  (|  20*)— Express  Trusts- Decla- 
ration. 

An  express  trust  may  lie  declared  by  an 
answfer  in  chancery,  signed  by  one  entitled  to 
declare  it;  the  terms  tieinlg  gathered  from  the 
whole  answer. 

[Ed.  Note.— For  other  cases,  see  Trusts,  <3ent 
Dig.  a  25-28;   Dec  Dig.  i  20.*] 

5.  Trusts    (i   21*)  —  Declaration  —  Sutfi- 

CIENOY. 

No  particular  form  of  words  is  necessary 
to  create  a  tiust,  when  the  writing  makes  clear 
its  existence;  and,  if  it  states  a  definite  sub- 
ject and  object,  it  is  unnecessary  that  every 
element,  required  to  constitute  it,  be  so  clearly 
expressed  in  detail  that  nothing  can  lie  left  to 
inference  or  implication. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  iS  29,  30;   Dec  Dig.  i  21.*] 

6.  Tbusib   (i   43*)— Express   Trusts— Parol 
Evidence  Ajtectino  Trusts— Adkissibil- 

ITT. 

Parol  evidence  is  admissible  to  make  clear 
the  details  of  a  trust,  the  existence  and  gen- 
eral object  of  which  is  shown  by  writing. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent. 
Dig.  S!  62-66;   Dec  Dig.  {  43.*] 

7.  Trusts  (J  61*)— Termination— Time. 

Where  inherited  property  sold  under  par- 
tition was  bid  in  by  an  neir,  under  an  agree- 
ment that  it  should  be  held  in  trust  for  her 
brothers  and  sister,  and  for  the  children  of  a 
deceased  brother,  and  no  definite  time  was  set 
for  termination  of  the  trust,  there  may  be  dis- 
tribution of  the  assets  or  partition  oi  the  es- 
tate before  all  the  land  is  sold;  the  persons  ap- 
pointed to  sell  not  being  able  to  agree  upon  the 
price. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SS  83-87;   Dec  Dig.  i  61.*] 

8.  Partition  (I  12*)— Estates  Subject  to. 

Persons  holding  the  equitable  title  to  land 
held  under  a  trust  are  entitled  to  maintain  « 
bill  in  partition  and  for  an  accounting. 

[Ed.    Note.— For  other   cases,   see   Partition, 
Cent  Dig.  SS  38-51;   Dec.  Dig.  {  12.*] 

9.  Conversion  (S  3*)— Grounds. 

Whether  there  was  an  equitable  conversion 
nnder  a  trust  in  land  held  for  the  benefit  of 
several  heirs  is  to  be  determined  from  the  terms 
and  conditions  of  the  trust;  it  being  usually 
necessary  for  that  purpose  that  there  be  an  ab- 
solute direction  that  the  land  be  sold,  so  that 
where  the  sale  was  made  dependent  on  the 
agreement  of  certain  parties  as  to  time  and 
price,  there  was  no  conversion. 

[Ed.  Note.— For  other  cases,  see  (Conversion. 
Dec  Dig.  S  3.*] 


*For  otnor  caaa*  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Sarle*  ft  Rep'r  Indezsk 
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10.  Trusts  Q  60*)  — OOKSTBOcnoir  — Dttba- 

TION. 

Coarts  may  construe  a  trnst  on  the  quea- 
tion  of  its  duration,  where  the  question  is  doubt- 
ful. 

[Ei].  Note.— For  other  cases,  see  Trusts,  Dec. 
Dfe.  I  eo.*] 

'  11.  Tbusts  (8  61*)— Tbkminatiow— Rights  ot 

BENEnCIABIES. 

When  the  purposes  of  a  trust  tiare  been 
fulfilled  and  the  trustee  holds  the  property  on 
a  simple  trust,  or  it  becomes  impossible  to 
carry  out  the  trust,  the  beneficiaries  having  ab- 
solute equitable  ownership  of  the  fund  are 
entitled  to  have  it  terminated. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  ii  88-87;  Dec.  Dig.  i  61.*] 

12.  Attobnkt  and  CuicsT  (J  123*)— FiDUCi- 

ABT   REUITION. 

Where  one  of  the  several  heirs  was  the 
only  attorney  in  a  family,  and  acted  for  all 
of  them,  he  was  bound  to  give  one  of  them 
full  information  as  to -all  facts  concerning  her 
interest  on  the  receiving  of  an  assignment 
thereof. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
alent.  Cent  Dig.  SS  23&-245:  Dec.  Dig.  | 
123.*] 

13.  Attobret  and  Client  (J  123*)— SffrxLK- 
scENT  OF  Estates— RiQHTB  of  Attobney. 

An  heir  who  acted  as  an  attorney  in  the 
settlement  of  an  estate  was  not  incapacitated 
from  purchasing  the  interest  of  another  heir, 
but  the  burden  was  on  him  to  show  perfect 
good  faith  on  his  part,  and  that  a  fair  price 
was  paid  for  the  interest 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent  Dig.  {{  23»-245;  Dec.  Dig.  i 
12a*] 

14.  PAsnnoir  (|  82*)— Bioht  ot  Tbustxb  to 
Sin. 

After  assigning  her  interest  in  an  estate  to 
W.,  a  coheir  and  attorney  in  settling  the  es- 
tate, A.  caused  the  same  Interest  to  be  deeded 
to  F.,  in  trust  for  her  children.  Held,  in  a 
suit  to  partition  the  estate,  that  W.,  the  as- 
signment to  him  having  been  set  aside,  cannot 
question  F.'s  right  to  sue  concerning  the  prop- 
erty conveyed  to  him,  on  the  ground  that  he  be- 
came vested  only  with  a  mere  dry  trust  which 
was  executed  by  the  statute  of  uses;  the  children 
being  parties  to  the  proceeding  and  asking,  by 
their  guardian  ad  litem,  that  the  trust  1>e  de- 
clared to  be  in  F. 

[Ed.  Note.— For  other  eases,  see  Partition, 
Dec.  Dig.  S  82.*] 

15.  Tbusts   ({   227*)  — SxxTUDfBNT— Attob- 
nkt's  Fees. 

On  an  accounting  by-  a  trustee,  she  was 
not  entitled  to  an  allowance  for  monev  paid 
an  attorney  merely  because,  in  distributing 
funds  to  the  beneficiaries,  the  statements  accom- 
panying the  remittances  stated  that  a  sum  had 
been  paid  the  attorney,  and  no  objections  were 
made:  the  doctrine  of  settled  accounts  being 
inapplicable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  i  324;   Dec.  Dig.  I  227.*] 

16.  Tbusts   (J  816*)— Tbustkbs- Right  to 
Compensation.  v 

A  trustee  is  not  entitled  to  compensation 
for  personal  trouble  and  loss  of  time,  in  the 
absence  of  some  provision  of  the  statutes,  or  of 
the  instrument  creating  a  trust  allowing  him 
compensation. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  ii  43a-443,  474-479;    Dec  Dig.  i  316.*] 


17.  Tbusts  (|  227*)  — AooouNxiifo— Attob- 

NEY'S'FEES. 

A  trustee  Is  entitled  to  an  allowance  for 

attorney's    fees    under    proper    circumstances, 

when  it  is  necessary  to  protect  the  trust  fund. 

[Eid.  Note.— For  other  cdses,  see  Trusts,  Cent. 

Diig.  t  324;    Dec.  Dig.  i  227.*] 

Appeal  from  Circuit  Court  Clay  County; 
A.  M.  Rose,  Judge. 

BUI  by  Frank  Fox  and  others  against  W.  F. 
FDz  and  others.  From  the  decree,  deffflid- 
ants  appeal.   Afflrm&L 

John  Lynch,  Eugene  L.  Martin,  end  W.  F. 
Fox,  for  appellants.  James  H.  Smith  and 
R.  W.  Nelson  (T.  S.  Williams,  guardian  ad 
litem),  for  appellees. 

CARTER,  C.  J.  This  Is  a  bUl  filed  by  ap- 
pellees in  the  clrenlt  court  of  Clay  county,  to 
the  September  term,  1909,  asking  for  an  ec- 
couutiug  from  the  appellant  Mary  A.  Fox., 
trustee,  for  the  setting  aside  of  a  certain 
deed,  and  that  the  lands  In  the  name  of  the 
trustee  be  vested  In  the  owners  and  parti- 
tioned or  sold.  After  the  taking  of  testimony 
and  a  report  by  the  master  in  chancery,  a 
decree  was  entered  in  substantial  conformity 
with  the  prayer  of  the  bill.  From  that  de- 
cree, this  appeal  has  been  prayed. 

Patrick  Fox  died  intestate  on  June  19, 1887. 
He  was  unmarried  and  left  no  children  or 
descendants.  His  only  heirs  ,at  law  were 
Michael  W.  Fox  and  Frank  Fox,  his  broth- 
ers; Bridget  Kelly  and  Mary  Fox,  his  sisters; 
and  eight  children  of  a  deceased  brother, 
Bernard  Fox.  He  left  land  in  Clay  and  Gal- 
latin counties.  111.,  aggregating  in  all  about 
.1,000  acres.  In  1894  these  bebrs  commenced 
a  partition  suit  in  the  circuit  court  of  Clay 
county,  which  was  prosecuted  to  a  decree  of 
sale,  and  pursuant  to  the  decree  the  master 
advertised  the  lands  for  sale. '  Frank  Fox, 
representing  himself  and  his  brother  and  sis- 
ters, and  W.  F.  Fox  (who  was  the  son  of  the 
deceased  brother,  Bernard  Fox)  representing 
his  brothers  and  sisters,  some  of  whom  were 
then  minors,  concluded  that  If  the  land  was 
sold  to  strangers  at  this  sale  It  was  liable  to 
be  sacrlflced.  They  agreed  that  W.  F.  Fox 
should  attend  the  sale  and  bid  in  the  proper- 
ty, if  necessary.  Accordingly  he  attended  the 
sale,  and  as  the  land  did  not  go  to  a  satis- 
factory price  he  bid  It  In  in  the  name  of  his 
sister,  Mary  A.  Fox,  as  trustee.  The  mas- 
ter's deed  was  Issued  to  Mary  A.  Fox,  trus- 
tee, but  did  not  name  the  beneficiaries,  nor 
designete  the  power  of  the  trustee,  nor  the 
duration  of  the  trust  Pending  the  hearing 
of  the  partition  suit  in  1894,  Anna  J.  Fox,  a 
sister  of  appellant  W.  F.  Fox,  by  her  attor- 
ney In  fact  W.  F.  Fox,  conveyed  her  undi- 
vided one-fortieth  interest  In  the  lands  in 
question  to  her  uncle,  Frank  Fox;  It  being 
understood  that  he  should  bold  this  Intereot 
in  trust  for  her  benefit  The  decree  In  the 
original  partition  suit  In  1894,  vested  this 
undivided  Interest  In  Frank  Fox  absolutely. 


•For  other  cases  see  aame  topic  and  section  NUMBBR  In  Oee  DiK-  ft  Am.  Dig.  Key  No.  Bartes  *  Rep'r  IndezM 
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It  decreed  that  be  owned  tbe  undivided  nine- 
fortieths  Interest  In  the  said  land,  Mary  Fox 
owned  one-flftfa,  Bridget  Kelly  one-flftb,  Mi- 
chael W.  Fox  one-fifth,  and  the  children  of 
Bernard  Fox  (except  Anna  J.)  each  an  un- 
divided one-fortieth  interest  in  said  premises. 
It  is  claimed  by  appellees  (and  there  is  evi- 
dence in  the  record  tending  to  uphold  this 
claim)  that  appellant  W.  F.  Fox,  being  the 
only  lawyer  In  the  family,  engineered  and  ad- 
vised the  sale  by  the  master  to  his  sister  as 
trustee,  explaining  to  his  uncle,  Frank  Fox, 
that  It  would  be  much  better  to  take  the  title 
in  one  person  for  the  purpose  of  making 
conveyances  of  the  land,  both  because  some 
of  the  beneficiaries  were  minors,  and  there- 
fore unable  at  that  time  to  execute  deeds, 
and  further  because  of  the  fact  that  Mary 
Fox,  the  sister  of  Frank  Fox,  was  in  a  con- 
vent and  did  not  wish  to  be  annoyed  with 
worldly  matters;  that  they  could  probably 
sell  the  land  to  better  advantage  In  small 
tracts ;  that  the  agreement  was  that  the  trus- 
tee should  keep  the  title  of  the  unsold  land 
In  her  until  the  youngest  child  of  Bernard 
Fox  became  of  age,  unless  all  the  land  was 
sold  prior  thereto ;  that  it  was  further  agreed 
between  Frank  Fox,  representing  himself 
and  his  brother  and  sisters,  and  W.  F.  Fox, 
representing  himself  and  his  brothers  and 
sisters, '  that  Frank  Fox  should  act  as  the 
financial  'agent  of  all  the  parties,  negotiate 
the  sale  of  these  lands,  and  should  i)ersonally 
supervise  and  attend  to  the  same ;  that  Mary 
A.  Fox  should  sign  and  acknowledge  deeds 
as  directed  by  Frank  Fox  and  W.  F.  Fox; 
that  W.  F.  Fox  was  to  act  as  legal  adviser 
for  all  parties  In  interest,  and  that  each 
should  render  all  necessary  services  without 
compensation. 

Appellants  agree  substantially  as  to  all  of 
the  matters  above  set  forth  with  reference  to 
the  original  partition  suit  and  the  sale  of 
the  property  to  Mary  A.  Fox,  as  trustee, 
but  they  disagree  as  to  the  terms  of  the 
trust.  In  the  answer  of  Mary  A.  Fox,  it 
is  claimed  that  subsequent  to  the  sale  It  was 
agreed  between  Frank  Fox,  representing  four- 
fifths  of  the  interests,  and  W.  F.  Fox,  rep- 
resenting the  remaining  one-fifth,  that  the 
said  Mary  A.  Fox,  trustee,  should  hold  the 
title  In  trust  for  the  heirs  (as  their  Interests 
appeared  at  the  time  of  Patrick  Fox's  death) 
until  such  time  as  a  sale  of  the  whole  could 
be  made,  In  tracts  or  in  entirety;  that  as 
such  sales  were  made  she  was  to  make  deeds 
to  the  purchasers,  and  that  the  price  should 
be  that  agreed  upon  and  consented  to  .by 
both  Frank  Fox  and  W.  F.  Fox;  that,  after 
paying  the  expenses  Incident  thereto,  Mary 
A.  Fox,  trustee,  was  to  divide  the  net  pro- 
ceeds In  accordance  with  the  interests  of 
each  heir  at  law,  and  that  the  title  was  to 
remain  In  said  trustee  until  all  the  lands  for- 
merly owned  by  Patrick  Fox  In  Clay  county 
were  sold  and  disposed  of. 

[1,  2]  It  is  insisted  by  appellants  that  this 
trust  must  be  held  to  be  an  express  trust, 
and  not  a  resulting  trust;    that,  so  far  as 


the  parties  who  were  of  age  at  the  time  it 
was  entered  into  are  concerned,  It  is  based 
on  a  contract,  and  the  heirs  who  were  then 
minors  have  since  ratified  it  A  resulting 
trust  does  not  arise  out  of  a  contra'ct,  but  is 
an  Implication  of  law  from  the  existence  of 
facts  necessary  to  Justify  such  implication. 
Monson  v.  Hutchln,  194  111.  431,  82  N.  B.  788. 
This  was  an  express  trust  as  to  the  adults, 
but  was  a  resulting  trust  as  to  those  who 
were  minors  at  the  time  the  deed  was  taken 
in  the  partition  suit  in  the  name  of  Mary  A. 
Fox,  trustee.  These  minors  now  being  of  age 
insist  that  It  shall  be  held  an  express  trust, 
and  It  will  therefore  be  so  treated  as  to  all 
the  parties. 

[3,  4]  It  Is  further  argued  by  appellants 
that  an  express  trust  cannot  be  sustained,  ex- 
cept by  writing,  and  there  Is  no  writing  by 
which  Mary  A.  Fox  can  be  bound  as  trustee, 
except  her  answer  in  this  proceeding.  It  is 
not  necessary  that  the  trust  should  be  declar- 
ed by  the  trustee  In  any  particular  form,  or 
that  a  writing  Should  have  been  framed  for 
the  purpose  of  dedaring  the  trust,  but  such 
declaration  may  be  found  in  letters,  memo- 
randa, or  writings  of  the  most  Informal  na- 
ture. Whetsler  v.  Sprague,  224  111.  461,  79 
N.  E.  667,  and  cases  dted.  It  Is  well  settled 
that  an  express  trust  may  be  declared  by  an 
answer  in  chancery,  signed  by  the  party  who 
in  law  is  entitled  to  declare  It  White  v. 
Ross,  160  111.  56,  43  N.  B.  336;  Myers  T.  My- 
ers, 167  111.  52,  47  N.  B.  309.  The  terms  of 
the  trust  must  be  gathered  from  the  whole 
answer  as  it  stands.  1  Perry  on  Trusts  (6th 
Ed.)  i  85 :   Lewln  on  Trusts  (9th  Ed.)  |  56. 

[5i  6]  No  particular  form  of  words  Is  neces- 
sary to  create  a  trust  when  the  writing  makes 
clear  the  existence  of  a  trust  Orr  v.  Yatea, 
209  111.  222,  70  S.  E.  731.  If  It  states  a  defi- 
nite subject  and  object  It  is  not  necessary 
that  every  element  required  to  constitute  It 
must  be  so  clearly  expressed  In  detail  that 
nothing  can  be  left  to  inference  or  Implica- 
tion. Parol  evidence  is  admitted  to  make 
clear  such  details.  "If  the  writing  makes 
clear  the  existence  of  a  trust  the  terms  may 
be  supplied  aliunde."  Kingsbury  v.  Bum- 
side,  58  111.  310,  11  Am.  Rep.  67;  1  Perry  on 
Trusts  (6th  Ed.)  f  82;  Cagney  v.  O'Brien,  83 
III.  72;  28  Am.  &  Bug.  Ency.  of  Law  (2d  Ed.) 
879,  and  cases  cited. 

[7]  Conceding  that  on  this  record  the  terms 
of  the  trust  so  far  as  they  are  supplied  by 
the  answer  of  the  trustee,  must  control,  It 
does  not  necessarily  follow,  as  contended  by 
appellants,  that  there  could  be  no  distribu- 
tion of  the  assets  or  partition  of  the  estate 
until  all  the  land  is  sold.  We  shaU  refer  to 
this  again  at  greater  length.  It  can  be  better 
understood  If  we  first  set  out  the  farther  bls- 
tory  of  the  transactlonsw 

The  evidence  discloses  that  EYaak  Fox 
paid  the  mtire  cost  of  the  partition  proceed- 
ings in  1894;  that  the  first  lands  that  wers 
sold  under  the  trust  agreement  were  all  those 
in  Gallatin  county,  the  total  selling  price  of 
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tliat  property  being  paid  over  to  tbe  tmstee 
direct;  that  since  tben  tbere  have  been  two 
pieces  sold  of  tbe  Clay  county  lands,  tbe  two 
sums  ot  money  being  paid  to  Frank  Fox,  and 
tbat  later  another  tract  of  Clay  county  land 
was  Bold,  tbe  money  being  paid  directly  to 
tbe  tmstee:  that  from  the  time  of  Patrick 
Fox's  death,  down  to  and  Including  the  year 
1908,  Frank  Fox  from  bis  own  funds  paid 
the  traveling  expenses  of  himself  and  W.  F. 
Fox  Incurred  in  looking  after  these  lands. 
Bridget  Kelly  died  In  1901,  leaving  as  her 
only  heir  at  law  ber  daugbter,  Anna  Staggen- 
botg,  now  Anna  Frommel.  She  left  a  will, 
which  was  set  aside  by  the  courts  of  Ken- 
tucky. The  one-flfth  interest  of  Bridget  Kel- 
ly thereupon  vested  In  Anna  Frommel.  Mary 
Fox,  the  other  Sister  of  Patrick  Fox,  died  In- 
testate In  February,  1904,  and  her  Interest  In 
this  property  vested  In  Frank  Fox,  Michael 
W.  Fox,  Anna  Frommel,  and  the  eight  chil- 
dren of  Bernard  Fox.  Frank  Fox  was  ap- 
pointed administrator  of  her  estate.  Tbe 
youngest  of  tbe  minor  children  of  Bernard 
Fox  became  of  age  in  1904.  Some  of  tbe 
land  has  been  sold  and  deeds  executed  by  tbe 
trustee  since  that  date,  apparently  with  tbe 
sanction  of  all  parties.  Michael  W.  Fox  was 
one  of  tbe  original  complainants  in  this  suit, 
but  has  since  died.  He  left  a  last  will  and 
testament,  by  the  terms  of  which  appellee 
Frank  Fox  was  made  sole  legatee.  A  sup- 
plemoital  bill  setting  up  these  facts  has  been 
filed. 

After  the  will  of  Bridget  Kelly  was  set 
aside,  Anna  Frommel  (then  Anna  Staggen- 
borg)  on  September  30,  1904,  assigned  all  of 
ber  right,  title,  and  Interest  in  tbe  estate  of 
Patrick  Fox  to  appellant  W.  F.  Fox  for  ?9(50. 
It  is  contended  by  appellees,  and  so  found  by 
tbe  decree,  that  the  assignment  was  made 
upon  tbe  r^reaentatlon  that  it  was  for  tbe 
use  and  benefit  of  Frank  Fox,  who  was  to 
bold  the  title  thereof  for  the  benefit  of  the 
three  children  of  Anna  Frommel.  The  de- 
cree set  aside  this  assignm^t  to  W.  F.  Fox, 
and  found  said  Interest  in  Frank  Fox,  as 
tmstee  of  said  three  children  of  Anna  From- 
mel. Tbe  decree  found  the  amounts  due  and 
unpaid  for  the  land  already  sold  from  the 
tmstee  to  tbe  various  beneficiaries.  It  fur- 
ther ordered  tbat  the  trust  In  said  Mary  A. 
Wot  be  terminated,  and  that  the  title  held  by 
said  trustee  be  vested  in  the  former  cestnls 
que  trast  as  tenants  in  common;  that  said 
Mary  A.  Fox  be  divested  of  all  right,  title, 
or  other  daim  as  such  trustee,  and  that  each 
of  tbe  parties  be  entitled,  in  fee  simple,  to  the 
respective  shares  and  interests  as  follows: 
Frank  Fox,  *»/i<o;  Frank  Fox,  tmstee  of 
Alice,  Helen,  and  Dorothy  Staggenborg, 
**/i«o ;  Frank  Fox,  trustee  of  Anna  J.  Fox, 
Viao!  Anna  J.  Fox,  i/i«o;  and  William  F. 
Fox,  Mary  A.  Fox,  Bertha  O.  Fox,  John  P. 
Fox,  Bernard  G.  Fox,  May  Fox,  and  Joseph 
E.  Fox,  each  >/ie«  ;  that  a  division  and  par- 
tition of  tbe  premises  be  made  and  commls- 
Bionera  appointed  therefor,  and  that  if  tbe 


premises  were  not  susceptible  of  division 
without  prejudice  the  commissioners  should 
report  their  appraisement. 

It  is  clear  from  the  terms  of  the  trust  as 
set  out  in  tbe  answer  of  the  trustee  that  no 
definite  time  was  set  when  tbe  property 
should  be  sold  and  the  trust  terminated.  It 
is  also  apparent  from  the  evidence  in  this 
record  tbat  appellee  Frank  Fox  and  appel- 
lant W.  F.  Fox,  who  according  to  said  an- 
swer were  to  decide  on  the  price  for  tbe 
property  sold,  do  not  agree  as  to  the  steps 
to  be  taken  to  terminate  tbe  trust.  It  is 
contended  by  the  appellants  tbat  the  tmst 
cannot  be  terminated  until  the  land  is  sold, 
but  tbe  chief  reason  urged  by  them  why  it 
should  not  now  be  terminated  and  closed  is 
that  it  Is  inequitable  to  charge  the  costs  of 
this  proceeding  to  them.  In  view  of  tbe  terms 
of  the  trust.  There  is  no  claim  made  that 
the  decree  of  the  court  sacrifices  the  inter- 
ests of  any  of  the  beneficiaries.  It  is  con- 
ceded by  appellants  tbat  it  Is  the  duty  of 
every  tmstee  to  keep  an  accurate,  full,  and 
fair  account  of  all  transactions,  and  to  have 
the  said,  accounts  ready  for  inspection,  and 
to  render  them  promptly  upon  reasonable  no- 
tice; but  it  Is  contended  tbat  the  appellee 
Frank  Fox  cannot  compel  such  an  account- 
ing, as  be  has  never  made  any  accounting 
to  the  trustee  of  the  moneys  he  has  received 
from  the  sale  of  lands.  Tbe  evidence  dis- 
closes that  Frank  Fox  has  paid  out  more 
money  in  caring  for  the  tmst  «etate  than  be 
received  from  tbe  sale  of  tbe  trust  lands. 
The  master  found  that  tbere  was  a  certain  - 
sum  of  money  due  him  yet  from  the  receipts 
of  tbe  lands  already  sold,  over  and  above 
what  had  been  paid  him  by  purchasers  and 
by  the  trustee. 

[I]  In  this  connection  it  is  contended  by 
counsel  for  appellees  tbat  partition  proceed- 
ings do  not  He,  because  under  the  terms  of 
this  tmst  there  is  an  equitable  conversion 
of  the  real  estate.  The  persons  found  by 
the  decree  to  be  vested  with  interests  in  the 
unsold  land  had  tbe  equitable  title  thereto, 
and  under  tbe  reasoning  of  this  court  in 
Bissell  v.  Pelrce,  184  111.  flO,  66  N.  B.  374, 
Johnson  v.  Filson,  118  111.  219,  8  N.  E.  318, 
and  Fitch  v.  Miller,  200  ni.  170,  65  N.  B. 
650,  a  bill  would  lie  for  partition  and  ac- 
counting. 

[9]  The  question  as  to  whether  tbere  was 
conversion  under  this  tmst  Is  to  be  de- 
termined from  tbe  terms  and  conditions  of 
tbe  tmst  We  do  not  think  those  terms,  as 
established  in  this  record,  made  it  impera-  ' 
tive  to  sell  the  land.  Ordinarily  an  essen- 
tial requisite  for  equitable  conversion  is  an 
absolute  expression  that  tbe  land  should  be 
sold.  3  Pomeroy's  Eq.  Jur.  (3d  Ed.)  |  1159. 
This  sale  was  dependent  upon  the  agree- 
ment of  certain  parties  as  to  price  and  time. 

As  we  liave  seen,  the  tiine  when  this  trust 
should  terminate,  as  set  forth  In  the  an- 
swer of  the  tmstee,  rests  upon  tbe  uncer- 
tain condition  of  the  agreement  of  the  two 
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parties  as  to  the  price.  It  would  necessarily 
end  at  tbe  death  of  one  of  those  two  par- 
ties'. If  they  cannot  agree,  It  Is  not  reason- 
able to  construe  tbe  trust  to  mean  that  It 
should  continue  Indeflnltely.  Furthermore, 
there  has  been  the  death  of  three  of  the 
beneficiaries  since  the  trust  was  created, 
and  all  who  were  minors  at  that,  time  have 
become  of  age.  It  has  been  held  that,  where 
the  beneficiaries  have  become  of  age  or  died, 
tbe  trust  will,  under  certain  circumstances, 
expire.  28  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  949,  and  cases  cited. 

(101  If  the  question  of  tbe  duration  of 
the  trust  Is  doubtful,  it  Is  proper  for  a  court 
to  be  asked  to  construe  tbe  trust  on  that 
point  2  Perry  on  Trusts  (6tb  Ed.)  S  920. 
A  trust  will  not  be  continued  merely  for  the 
benefit  of  the  trustee,  or  In  order  that  he 
may  continue  to  receive  compensation. 

[11]  When  the  purposes  of  the  trust  have 
been  fullllled  and  the  trustee  holds  the  prop- 
erty on  a  simple  trust,  the  beneficiaries  bav- 
.  ing  the  absolute  equitable  ownership  of  the 
fund  are  entitled  to  have  the  trust  ter- 
minated. The  same  rule  applies  if  it  foe- 
comes  impossible  to  carry  out  the  trust 
2  Perry  on  Trusts  (2d  Ed.)  {  920.  From 
everything  shown  In  this  record,  we  think 
It  is  clear  that  for  the  benefit  of  all  parties 
this  trust  sbould  be  terminated  and  the 
subject-matter  divided  among  the  beneficia- 
ries. Nothhig  has  been  done  by  any  of  the 
beneficiaries  that  would  estop  them  from 
asking  for  the  termination  of  the  trust,  and 
there  is  no  claim  made  that  it  would  be  ad- 
vantageous to  any  of  them  to  have  it  con- 
tinued. 

[12]  CJoonsel  for  appellees  further  contend 
that  the  finding  of  the  decree  setting  aside 
the  assignment  from  Anna  Staggenborg 
(Vrommel)  to  W.  F.  Fox  was  not  Justified 
by  the  evidence  In  the  record.  It  appears 
from  tbe  evidence  that  when  this  assign- 
ment was  made  W.  F.  Fox  was  the  only  one 
connected  wltb  it  that  was  fully  acquainted 
with  tbe  value  of  that  Interest,  and,  while 
Anna  Frommel  had  attorneys  representing 
her  who  had  investigated  as  to  the  value  of 
the  property,  it  also  appears  by  the  great 
weight  of  the  evidence  that  she  did  not  know 
at  this  time  that  her  aunt  Mary  Fox,  had 
died  and  that  she  (Anna  Frommel)  was  en- 
titled to  receive  a  part  of  her  aunt's  Inter- 
est The  evidence  also  shows  that  she  sup- 
posed the  property  was  being  sold  to  her 
uncle,  Frank  Fox,  that  W.  F.  Fox  was  acting 
for  him,  and  that  Frank  Fox  was  buying 
this  Interest  for  the  benefit  of  her  three 
children.  In  view  of  the  fact  that  W.  F. 
Fox  was  the  only  attorney  In  the  family 
and  had  been  acting  for  practically  all  of  the 
heirs  up  to  this  time,  we  think  his  relations 
witb  Anna  Frommel  were  of  such  a  char- 
acter that  it  was  his  duty  to  give  her  full 
and  complete  Information  as  to  all  of  the 
facts  In  connection  with  her  Interest     In 


our  Judgment  the  weight  of  the  evidence  is 
to  the  effect  that  at  the  time  she  sold  her 
Interest  for  5950  It  was  worth,  as  the  court 
found,  at  least  four  times  that  amount 

[13]  W.  F.  Fox,  as  former  attorney  of 
the  heirs  of  Patrick  Fox,  was  not  entirely 
Incapacitated  from  purchasing  this  Interest 
but  the  burden  of  proof  on  this  record  was 
upon  him  to  show  the  most  perfect  good 
faith  on  bis  part  and  that  a  fair  price  was 
paid  for  the  Interest  purchased.  Roby  v. 
Colehour,  135  111.  300,  25  N.  B.  777;  Beach 
V.  Wilton,  244  lU.  413,  91  N.  B.  492.  This 
he  did  not  show,  and  the  court  rightly  set 
aside  the  assignment. 

[14]  Subsequent  to  the  conveyance  by  An- 
na Staggenborg  to  W.  F.  Fox  of  all  her  In- 
terest in  the  estate,  she  executed  another 
deed  of  all  her  Interest  to  one  McDermott 
and  the  latter  then  executed  a  deed  of  the 
same  property  to  Frank  Fox,  as  trustee  for 
the  three  children  of  Anna  Staggenborg. 
The  decree  In  the  trial  court  set  aside  the 
assignment  to  W.  F.  Fox,  and  held  that  the 
Interest  of  Anna  vested  In  Frank  Fox,  as 
trustee  for  said  three  children,  under  the 
deed  from  McDermott  and  that  Frank  Fox, 
as  trustee,  should  repay  to  W.  F.  Fox  the 
$950  which  the  latter  had  paid  to  Anna 
Staggenborg  for  her  interest.  In  this  con- 
nection it  Is  urged  by  counsel  for  appellants 
that '  Frank  Fox's  Interest  as  trustee  for 
the  children  of  Anna  Frommel  was  ob- 
tained by  a  deed  which  vested  him  only  with 
a  passive  or  dry  tmst  with  no  active  duties 
to  perform,  and  that  It  would  be  at  once  ex- 
ecuted hy  the  statute  of  uses,  so  that  he 
could  not  maintain  an  action  In  relation  to 
any  of  the  property  conveyed.  On  this  rec- 
ord we  do  not  think  that  W.  F.  Fox,  or  any 
one  of  the  appellants,  is  in  a  position  to 
raise  this  question.  Anna  Frommel's  chil- 
dren are  made  parties  to  this  proceeding, 
and  ask  by  their  guardian  ad  litem  that  the 
trust  be  declared  to  be  In  BYank  Fox. 

[IB]  The  trustee  asked  the  court  below 
for  the  allowance  of  $1,000  which  she  had 
paid  to  her  brother,  the  appellant  W.  F.  Fox, 
who  had  acted  as  her  attorney  since  the 
trust  was  placed  in  her  hands.  In  distrib- 
uting the  funds  which  had  been  paid  out  by 
the  trustee,  in  several  of  the  statements  ac- 
companymg  the  check,  the  trustee,  through 
ber  attorney,  W.  F.  Fox,  stated  that  $1,000 
had  been  paid  him  as  attorney's  fees,  and 
no  objections  appear  to  have  been  made  by 
any  of  the  beneficiaries.  We  do  not  think 
the  doctrine  of.  settled  accounts  applies  in 
this  case  to  attorney's  fees.  The  evidence 
does  not  show  that  any  of  the  beneficiaries 
settled  with  tbe  trustee  in  full  and  assented 
to  the  attorney's  fees.  There  Is  nothing  In 
the  written  memoranda  that  we  have  In  this 
record  concerning  the  conditions  of  the  trust 
that  refers  in  any  way  to  compensation  to 
be  paid  to  the  trustee  or  to  her  attorn^. 
Frank  Fox  testified  that  he  and  the  trustee 
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and  W.  F.  Pox  were  to  give  all  their  serrtces 
gratis,  and  we  do  not  find  any  contradiction 
of  tblD  statement  In  tbe  record.  The  decree 
of  the  conrt  foand  that  W.  F.  Fox  was  not 
entitled  to  $1,000  attorney's  fees  that  had 
been  paid  to  him,  and  that  the  tmstee  should 
account  for  this  amount  to  the  beneficiaries. 

[16,17]  The  decisions  In  this  state  hold 
that  a  trustee  is  not  entitled  to  compensa- 
tion for  personal  trouble  and  loss  of  time,  In 
the  absence  of  some  provision  of  the  stat- 
utes, or  of  the  Instrument  creating  the  trust, 
allowing  Iilm  compensation.  Cook  v.  Gil- 
more,  13S  lU.  139,  24  N.  B.  624 ;  Buckingham 
T.  Morrison,  136  111.  437,  27  N.  E.  66;  Gray 
▼.  Robertson,  174  IlL  242,  61  N.  E.  248. 
This  record  shows  that  Frank  Fox,  who  has 
glvoi  a  great  deal  of  time  to  the  care  of 
this  trust  estate,  has  never  charged  anything 
for  his  time,  and  was  not  allowed  any  com- 
pensation by  the  decree.  A  tmstee  Is  en- 
titled to  be  allowed  attorney's  fees,  under 
proper  circumstances,  when  It  Is  necessary 
to  protect  the  trust  fund.  Nevltt  v.  Wood- 
bum,  190  111.  283,  60  N.  E.  600.  In  view  of 
the  testimony  that  W.  F.  Fox  was  to  serve 
as  attorney  without  compensation,  we  are 
not  disposed  to  disturb  the  decree  of  the 
chancellor  on  this  point 

The  decree  of  the  drcnlt  court  will  be 
affirmed. 

Decree  affirmed. 


(209  Mass.  196) 

GBEBENSTEIN  v.  STONE  &  WEBSTER 
ENGINEERING   CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    May  19,  1911.) 

1.  Masteb  and   Servant  (S  252*)— Injuries 
TO    Sbbvant— Actions— Notice— Nkobsbitt. 

The  notice,  which  by  Rev.  Laws,  c.  106,  i 
71,  an  injured  servant  is  required  to  give  the 
masterj  is  a  condition  precedent  to  the  serv- 
ant's right  of  action  under  the  statute. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  806;   Dec.  Dig.  252.*] 

2.  Mastkk  and  Servant  (8  252*)— Injury  to 
Sbrvant— Actions — Notice— Sufficiknot. 

The  notice  which  Rev.  Laws,  c.  106,  g  71, 
requires  that  an  injured  servant  mnat  give  to 
render  the  master  liable,  should  be  in  writing, 
and  should  contain  a  statement  of  the  time, 
place,  and  canse  of  the  injury,  and  should  show 
that  It  is  intended  to  serve  as  a  basis  of  an  ac- 
tion; and  hence  a  letter,  written  b^  an  attor- 
ney acting  for  an  injured  servant,  which  inform- 
ed the  master  that  the  servant  while  in  his 
employ  was  greatly  injured  and  would  probably 
lose  his  eyesight  the  injury  occurring  while  the 
servant  was  at  work  on  certain  electrical  appli- 
ances at  a  place  specified,  and  that  the  servant 
bad  placed  nis  case  in  the  attorney's  hands  for 
adjustment,  and  that  if  the  master  wished  to 
confer  with  the  writer  as  to  a  settlement,  he 
would  be  glad  to  see  or  hear  from  him  at  once, 
is  insufficient,  being  nothing  more  than  a  law- 
yer's letter  telling  the  defendant  that  the  serv- 
ant had  placed  a  claim  in  his  hands  for  ad- 
justment 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  f  806;   Dec.  Dig.  {  252.*] 


Report  from  Superior  Conrt,  Middlesex 
County;    William  Gushing  Wait  Judge. 

Action  by  William  F.  Grebensteln  against 
the  Stone  &  Webster  Engineering  Company. 
On  report  from  tbie  superior  court  Judg- 
ment directed  for  defendant 

D.  H.  Coakley  and  H.  D.  Moore,  for  plain- 
tiff.   Peabody,  Arnold,  Batcbelder  ft  Luther, 

for  defendant 

MORTON,  J.  This  case  was  before  this 
court  In  205  Mass.  431,  91  N.  B.  411,  where 
the  defendant's  exceptions  were  sustained, 
and  It  was  left  to  the  superior  court  to  de- 
cide whether  the  plaintiff  should  be  allowed 
to  amend  his  declaration  by  substituting, 
for  the  count  at  common  law  on  which  the 
case  was  tried,  counts  under  R.  L.  c.  106,  | 
71,  the  act  which  was  in  force  at  the  time 
of  .the  Injury  complained  of.  The  superior 
court  allowed  the  plaintiff  to  amend  by  sub- 
stltnting  for  the  count  at  common  law  a 
count  under  R.  L.  c.  106,  for  negligent  super- 
intendence, and  the  case  came  on  for  trial 
on  the  declaration  as  thus  amended.  The 
presiding  justice  mied,  subject  to  the  de- 
fendant's objection  and  exception,  that  there 
was  evidence  of  negligent  superintendence, 
and  by  agreement  of  the  parties  submitted 
certain  questions  to  the  jury  wtalcb  th^ 
answered  In  favor  of  the  plaintiff  and  as- 
sessed damages  In  the  sam  of  |4,000.  Ttie 
presiding  justice  was,  however,  of  opinion 
that  the  notice  was  Insufficient  and  directed 
a  verdict  foi*  the  defendant  and  reported 
the  case  to  this  conrt  If  the  ruling  In 
regard  to  the  notice  was  wrong  and  the 
facts  reported  would  Justify  a  submission 
of  the  case  to  the  jury,  then  Judgment  is 
to  be  entered  for  the  plaintiff  for  $4,000. 
Otherwise  judgment  is  to  be  entered  on  the 
verdict  for  the  defendant. 

[1]  We  tliink  that  the  raling  was  right 
The  notice  required  by  the  statute  Is  a  con- 
dition precedent  to  a  right  of  action.  Any 
right  of  action  which  the  plaintiff  otherwise 
would  have  bad  is  lost  if  he  falls  to  give  a 
sufficient  notice.  The  notice  required  must 
be  In  writing,  signed  by  the  person  Injured 
or  some  one  in  his  behalf,  and  must  be  glvoi 
to  the  employer  within  60  days,  and  must 
contain  a  statemoit  of  the  time,  place  and 
cause  of  the  Injury.  [2]  The  notice  relied 
on  in  this  case,  omitting  the  letter  head, 
is  as  follows: 

"November  6,  1907. 

"Stone  ft  Webster  Emglneerlng  Corpora- 
tion, No.  147  Milk  Street  Boston,  Mass. — 
Gentlemen:  William  F.  Grebensteln,  who  was 
In  your  employ  and  was  very  greatly  In- 
jured and  will  probably  permanently  lose 
his  eyesight  while  at  work  on  electrical  ap- 
pliances of  the  Boston  Elevated  Railway  at 
Sullivan  Square,  and  Is  now  in  the  Boston 
City  Hospital,  has  placed  his  case  In  my 
hands  for  adjustment 
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"Tbere  seems  to  be  no  doubt  about  the 
liability  and  certainly  the  injury  is  very 
great.  If  yon  wish  to  confer  with  me  re- 
garding a  settlement  I  would  be  glad  to  see 
or  bear  from  you  at  odce. 
"Yours  very  truly, 
"[SIgnedl  Howard  D.   Moore." 

The  notices  required  by  the  statute  are 
not,  as  was  said  in  Drlscoll  v.  Fall  River, 
163  Mass.  105,  39  N.  E.  1003,  of  notices 
under  the  highway  statutes,  "to  be  con- 
strued with  technical  strictoeas,  but  enough 
should  appear  in  them  to  show  that  they 
are  intended  ns  the  basis  of  a  claim  against 
the  city  or  town."  In  Kenady  v.  Lawrence, 
128  Mass.  318,  It  was  said  that  "the  notice 
should  show  •  •  •  either  by  a  form  of 
words,  or  by  the  circumstances  under  which 
It  is  given,  that  it  Is  intended  by  the  party 
giving  it  as  a  notice  for  the  purpose  of  fix- 
ing his  right  of  action."  This  was  dted 
with  approval  in  Lyman  v.  Hampshire,  138 
Mass.  74,  7T,  and  In  Carroll  v.  New  York, 
New  Haven  ft  Hartford  Ralhroad,  182  Mass. 
237,  241,  65  N.  B.  69.  In  the  present  case 
the  alleged  notice  begins  with  a  statement 
that  the  plaintiff  was  in  the  employ  of 
the  defendant,  and  while  at  work  on  elec- 
trical appliances  of  the  Elevated  Railway  at 
Sullivan  Square  was  greatly  Injured  and 
"will  probably  lose  his  eyesight,"  and  that 
he  "has  placed  his  case  in  my  [L  e^  the 
writer's]  hands  for  adjustment"  So  far 
there  is  nothing  to  show  that  the  writer  is 
giving  a  notice  on  behalf  of  the  plaintiff 
which  is  intended  to  serve  as  a  basis  of  a 
claim  under  the  statute.  All  that  It  amounts 
to  is  a  notice  that  the  plaintiff  has  been 
injured  while  at  work  In  the  defendant's 
employ  on  electrical  appliances  at  Sullivan 
Square  belonging  to  the  Elevated  Railway, 
and  tliat  his  claim  is  in  the  writer's  hands 
for  adjustment.  The  notice  then  goes  on  to 
say  that  "there  seems  to  be  no  doubt  about 
the  liability  and  certainly  the  injury  is  very 
great,"  and  concludes  by  saying  that  "If  yon 
wish  to  confer  with  me  regarding  a  settle- 
ment I  would  be  glad  to  see  or  hear  from 
yon  at  once."  We  do  not  see  how  it  possibly 
can  be  said  that  this  calls  or  was  intended 
to  call  the  attention  of  the  defendant  to  the 
time,  place  and  cause  of  the  accident  with  a 
view  to  laying  the  foundation  for  a  claim 
against  the  defendant  under  the  statute. 
The  alleged  notice  is  nothing  more  nor 
less  than  a  lawyer's  letter  calling  the  at- 
tention of  the  defendant  to  the  fact  that  a 
claim  has  been  placed  in  his  hands  for 
adjustment,  and  cannot  be  regarded  as  In 
any  sense  a  notice  under  the  statute.  The 
case  presented  is  not  that  of  an  inaccuracy 
in  giving  a  notice  intended  as  the  basis  of  a 
claim  under  the  statute,  but  a  case  where  no 
notice  whatever  has  been  given.  The  plain- 
tiff has  been  severely  injured  and  his  case 
is  a  hard  one.     But  we  are  compelled  to 


hold  that  the  action  cannot  be  mai:.talned 
for  want  of  a  notice. 

It  is  not  necessary  to  consider  whether 
the  case  was  properly  submitted  to  the  Jury 
on  the  question  of  liability. 

Judgment  on  the  verdict  for  the  defend- 
ant 


(209  Mass.  259) 
BROWN  et  al.  v.  CITY  OF  NEWBURYPORT. 

(Supreme  Judicial  Court  of  Massadiasetts. 
Suffolk.    May  29,  1911.) 

1.  BILLS  AND  Notes  (§  116*)— Co^fTEHT8— Cow- 

STBUCTION. 

All  that  appears  in  writing  or  printing  on 

the  face  of  a  note  may  be  taken  as  a  part  of  it. 

FEd.   Note.— For  other   ca-ses,    see   Bills   and 

Notes,    Cent   Dig.   8S   248-254;    Dec   Dig.   i 

116.*] 

2.  MUKICIPAI,  COKPORATIONS  (8  90S*)— FISCAL 

Man  A  GEMENT— Notes — ExEctTTroN. 

A  note  purporting  to  be  executed  by  de- 
fendant city  was  signed  by  the  city  treasurer 
and  mayor,  and  opposite  the  mayor's  signature 
was  an  approval  by  the  mayor  for  the  committee 
on  finance.  Below  this  was  a  aeparate  certificate 
of  the  city  clerk,  reciting  a  conndl's  order  au- 
thorizing the  city  treasurer  to  borrow  from  time 
to  time,  with  the  approval  of  the  committee  on 
finance,  sums  not  exceeding  in  the  aggre^te 
$160,0(X),  with  renewals  thereof,  and  to  execute 
end  deliver  notes  of  tlie  city  thorefor.  and  below 
this  a  certificate  of  the  treasurer  that  the. amount 
iwrrowed  under  such  aiit'">Ti'"»tion.  includ'ne 
the  note  in  question,  was  $85,000,  and  after  this 
an  ordpr  tliRt  the  mayor  be  aiithori-'cd  to  ap- 
prove for  the  committee  on  finance  all  notes  of 
the  city  duly  negotiated  on  its  behalf  and  attest- 
ed by  the  clerk  of  the  committee.  Held,  that 
the  signing  of  the  note  by  the  mayor  and  city 
treasurer  was  not  an  assertion  of  their  truth 
by  the  mayor;  such  certificates  l>eing  such  in- 
dependent assertions  by  different  city  officers, 
intended  to  stand  separately  on  their  own  mer^ 
its. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {  1896;  Dec.  Dig.  g 
908.*] 

3.  Municipal  Cospobation^  (5  908*)— Fiscal 
Management— Notes— Execution. 

A  city  council's  order,  authorising  the  cit? 
treasurer  to  procure  temporary  loans  in  antici- 
pation of  taxes  from  time  to  time,  with  the  ap- 
proval of  the  committee  on  finance,  and  an  order 
of  the  committee  that  the  mayor  approve  for  it 
all  notes  of  the  city  duly  negotiated  on  any 
loan  made  for  or  on  behalf  of  the  city,  did  not 
reauire  tl'p  execution  of  such  notps  in  the  man- 
ner specified  by  Rev.  Laws,  c.  27,  8  9,  declar- 
ing that  notes  of  municipal  corporations  shall 
be  signed  by  its  treasurer  and  countersigned  by 
the  mayor. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  1806;  Dec.  Dig.  8 
908.*] 

4.  Municipal  Cobporations  (8  908*)- Notes 
— Issuance— Effect. 

The  issuance  of  a  note  for  the  benefit  of  a 
city,  signed  by  its  treasurer  and  by  its  mayor, 
was  not  of  itself  equivalent  to  a  recital  of  the 
existence  of  the  necessary  precedent  facts  show- 
ing authority  of  such  officers  to  negotiate  the 
loan. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Ont  Dig.  g  1896;  Dec.  Dig.  8 
908.*] 
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B.  MumoiPAL  OOBFOBATIOlrS  (t  908*)— FiSCAI. 

Managkurt  —  Nona  —  OxarmcATioN  ~ 

A  note,  purporting  to  evidpnce  a  loan  ob- 
tained for  the  benefit  of  defendant  city,  was 
Bifrned  by  tlie  city  treasurer  and  raavor.  and  ap- 
proved by  the  mayor  for  the  city's  finance  oom- 
mittes.  It  also  contained  a  copy  of  the  vote  of 
the  city  council  anthorizins  the  borrowinjf  of 
money,  which  was  attested  by  the  city  clerk, 
and  statements  of  the  city  clerk  and  clerk  of  the 
finance  oommittee  in  assurance  ot  certain  facts, 
and  an  order  by  the  finance  committee  to  antbor- 
ize  the  mayor  to  anprove  for  the  committer  all 
notes  of  the  city  for  loans  made  on  its  bfhalf. 
BeJ4  diat,  since,  there  was  no  statute  antbori- 
cing  the  city  clerk  or  the  clerk  of  the  finnnce 
committee  to  make  certificates,  nor  conferrinc 
power  on  the  city  treasurer  to  determine  and 
certify  the  oatstnndinir  indebtedneg*.  such  cer- 
tificates were  ineffective  to  give  Talidity  to  the 
note. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  1896;  Dec.  Dig.  | 
808.*] 

9.  MtnnciPAi,  CoBPowATiows  (IS  8<>9,  908*)— 
Fiscal  Manaoement  —  Bobbowino  Monet. 
A  municipal  corporation  has  no  inherent 
power  to  borrow  money  or  to  issue  notes,  as  it 
can  incur  debts  only  in  the  manner  and  within 
the  limitations  prescribed  by  statute. 

[Bd.  Note.— For  other  cases,  see  Municipal 
Oorporations.  Cent:  Dig.  {{  1843,  1844,  1896; 
Dec  Dig.  U  869,  908.*] 

7.    MtTNICTPAI,  OOBPOKATIOWB  (I  869*)— FlSCAl, 

Mar AOCMKirr  —  Bokrowiwo  AI  o  w  ■  t  —  Fi- 

VAHCB    OoMlflTTEB— Djei.BGAT10N    OF   DUTIBS 

— "Appboval." 

Where  a  city  council  authorized  the  city 
treasurer  to  borrow  money  "from  time  to  time 
with  the  approval  of  the  committee  on  finance," 
the  word  "approval,"  as  so  used,  contemplated 
the  exercise  of  discretion  by  the  committee  as 
a  whole,  investigating  and  sanctioning  accord- 
ing to  their  own  independent  judgment  each  sep- 
arate loan  made  Under  its  order;  and  hence  it 
could  not  legally  delegate  such  dut?  to  the  may- 
or as  chairman  of  the  committee. 

IBH.  Note.— Fof  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  ff  1843,  1844;  Dec. 
Dig.  §  869.* 

For  other  definitions,  sea  Words  and  Phrases, 
ToL  1,  p.  474.1 

&   MCNICIPAt.  COBPOBATIONS  (g  908*)— FiSCAI. 

Managkment— Notes— VALiDrrr. 

Where  a  note  purporting  to  evidence  a  loan 
to  a  city  contained  a  copy  of  the  order  of  the 
<nty  council  which  authorized  the  city  treasurer 
to  borrow  money  up  to  a  certain  amount  from 
time  to  time,  with  the  approval  of  the  finance 
committee,  and  further  contained  a  certificate 
of  an  order  by  the  finance  committee  delegating 
the  authority  to  approve  such  notes  to  the  may- 
or, and  was  "approved  for  the  committee  on 
finance"  by  the  mayor,  it  showed  on  its  face 
that  there  had  been  no  actual  approval  of  the 
loan  by  the  finance  committee  and  was  inval-, 
id,  even  in  the  hands  of  a  bona  fide  purchaser 
before  matarity. 

[Eld.  Note.— For  other  cases,  see  Municipal 
CorporatiMis,  Cent  Dig.  |  1896;    Dec.  Dig.  | 

9.  mumotpai.  corpobations  ($  90s*)— fiscal 
Manaoement — Notes — "Negotiate." 

Where  an  order  authorized  a  city  finance 
committee  to  "negotiate"  notes  for  the  city's  ben- 
efit, the  term  "negotiate"  was  sufficient  to  in- 
clude the  entire  transaction  of  asking  for  bids, 
or  ascertaining  the  discount  by  private  inquiry, 


and  deciding  upon  the  amonnta,  the  rate,  and 
the  time  on  which  the  notes  should  be  given. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporation*,  Cent  Dig.  f  1896;  Dec.  Dig.  { 
90S.* 

For  other  definitions,  see  Words  and  Pbrasea, 
■vol.  6,  pp.  4771,  4772.] 

10.  Municipal  Cobporations  (§  &49*)— Loah 
TO  City— Void  Note— Rroirrs  of  Iioldebs. 
Certain  notea,  purporting  to  have  been  exe- 
cuted to  evidence  a  loan  to  defendant  city,  were 
void  on  their  face.  One  of  the  notes  was  nego- 
tiated to  plaintiffs,  and  the  proceeds  deposited 
in  the  dty  t  bank  account,  and  immediately  used 
by  the  city  treasurer  to  cover  bis  defalcations. 
Held,  that  the  fact  that  the  proceeds  were  so 
deposited  was  not  sufficient  to  charge  the  cil7 
with  liability  for  money  had  and  received;  no 
benefit  having  been  conferred  on  it 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  U  1991-1994;  Dec. 
Dig.  i  949.*] 

Appeal  from  Superior  Court,  Suffolk 
County. 

Action  by  Joseph  E.  Brown  and  others, 
doing  busineHs  as  Blake  Bros.  &  Co.,  bank- 
ers and  brokers,  against  the  City  of  New- 
buryport  to  recover  on  a  note  purported  to 
have  been  made  by  defendant  city,  payable 
to  its  treasurer,  indorsed  by  talrn,  and  de- 
livered to  plaintiffs.  In  the  suixrior  court. 
Judgment  was  ordered  for  defendant  on  an 
agreed  statement  of  facts,  and  plaintiffs  ap- 
peal.   Affirmed. 

J.  L.  Thorndike  and  R.  Ware,  for  appel- 
lants.   Arthur  Withington,  for  appellee. 

RUOO,  J.  This  is  an  action  upon  a  prom- 
issory note  of  the  following  tenor: 

"425,000. 

"Newbnryport,  Mass.,  April  13th,  1900. 
"[Stamp  $25,000$] 

"For  value  received,  the  City  of  Newbnry- 
port, by  its  treasurer,  promises  to  pay  J.  V. 
Pelker,  City  Treas.,  or  order,  twenty-five 
thousand  dollars,  in  six  months  witbont 
grace,  at  the  First  National  "Bank  of  Boston. 

"Approved    for    Committee   on    Finance: 
"J.  V.  Felker,  6lty  Treasurer. 
"W.  F.  Houston,  Mayor. 

"No.  795.  W.  F.  Houston,  Mayor. 

"In  City  Council,  City  of  Newburyport,  Mass. 
"January  1,  1906. 

"Ordered,  that  for  the  purpose  of  procur- 
ing a  temporary  loan  to  and  for  the  use  of 
the  city  of  Newburyport  In  anticipation  of 
the  taxes  of  tbe  present  municipal  year,  the 
City  Treasurer  is  hereby  authorized  and  di- 
rected to  borrow  from  time  to  time,  with  the 
approval  of  tbe  Committee  on  Finance,  a  sum 
or  sums.  In  tbe  aggregate  not  exceeding  one 
hundred  and  sixty  thousand  dollars,  with  re- 
newals thereof,  and  to  execute  and  deliver 
the  note  or  notes  of  the  city  therefor,  payable 
within  one  year  from  the  time  the  loan  is 
made,  with  interest  thereon  or  discounted  at 
a  rate  not  exceeding  six  per  cent  per  annum. 
The  said  debt  or  debts  incfurred  by  a  loan  or 
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loans  to  Om  dtj  nnder  tbls  order,  are  to  be 
paid  from  Uie  said  taxes  of  the  presoit  oni- 
nidpal  year. 
"In  Common  Cotmcfl,  Jannary  1,  1906b 
"Order  adopted  by  yea  and  nay  rote  and 
sent  np  for  ooncnrrence.  Teas  18,  nays  0, 
absent  Oi  J.  Herman  Carver,  Oerk. 

"In  Board  of  Aldoman,  January  1, 1900. 
"Order  adopted  in  ooncnrrence  by  a  yea 
and  nay  vote.    Teas  7,  nays  0,  absent  0. 
"[Seal  of  Clty.l 

"George  H.  Stevens,  City  Clerk. 
"Approved  January  1,  190& 

"W.  F.  Houston,  Mayor. 
"A  troe  copy.    Attest: 

"George  H.  Stevens,  City  Clerk. 
"City  of  Newbnryport,  April  13,  1806. 
1  hereby  certify  tbat  the  total  amount 
borrowed  nnder  the  above  authorization,  In- 
dndlng  note  No.  795  of  this  date,  is  eH^ttj- 
five  thonsand  dollars. 

"J.  y.  Felker,  Treasurer. 
"In  Committee  on  Finance, 

"January  9tb,  1906. 
"Ordered,  tbat  his  honor,  the  Mayor,  be 
authorized  to  approve  for  the  Committee  on' 
Finance  all  notes  of  the  city  of  Newbnryport 
duly  negotiated  on  any  loan  made  for  and  in 
liehalf  of  the  dty. 
•Attest: 
"George  H.  Stevens, 

"Clerk  of  the  CommlttsSL* 
Indorsement  on  bade: 

"J.  V.  Felker,  City  Treas." 

This  note  was  the  first  of  five  numbered 
consecutively  bearing  the  same  date,  aggre- 
gating $80,000,  sold  to  the  plaintUTis  by  the 
dty  treasurer  of  the  defendant  on  the  day  of 
tiieir  date.  The  certificate  of  the  dty  treas- 
urer on  each  of  the  other  four  notes  as  to 
the  amounts  of  indebtedness  incurred  under 
the  order  of  the  city  conndl  was  increased 
by  the  face  of  each  note  and  the  aggregate 
of  tliose  preceAng  It  The  dty  council  and 
the  committee  on  finance,  which  was  com- 
iwsed  of  seven  'members  of  the  dty  conndl 
and  the  mayor,  passed  respectively  tlie  two 
orders  set  forth  on  the  note,  and  the  com- 
mittee on  January  9,  1906,  further  voted 
"that  the  mayor  and  dty  treasurer  be  an- 
tborized  to  negotiate  notes  under  the  provi- 
sions of  the  order  of  the  dty  council  passed 
January  1,  1906,  from  time  to  time  as  may 
be  required."  Between  January  17,  1906, 
and  April  13,  1906,  Felker  Iiad  negotiated  un- 
der the  authority  of  said  order  and  votes 
notes  aggregating  $98,475  upon  forms  sub- 
stantially the  same  as  ttiat  here  In  question, 
and  had  properly  entered  the  proceeds  from 
the  sales  of  said  notes  upon  the  books  of  the 
dty.  The  proceeds  of  the  five  notes  dated 
April  13th  were  used  by  Felker  to  pay  a  sin- 
gle note  for  $80,000  dated  November  13, 
1905,  and  made  in  the  name  of  the  city, 
whldi  note  was  the  latest  of  many  fraud- 
ulently issued  and  used  to  cover  a  series  of 
defalcations  made  by  him  as  dty  treasur- 


er daring  a  period  of  abont  ten  years.  No 
action  was  taken  by  the  dty  conncH  except 
to  pass  the  order,  copy  of  which  appears  on 
the  note  and  no  action  was  taken  by  the 
oonmilttee  on  flnanoe  reqiectlng  the  note  la 
snlt,  and  no  action  whatevw  was  taken  by  It 
nnder  the  authority  of  the  order  of  January 
1st  except  to  pass  the  two  votes  on  January 
9th  before  redted.  The  sums  embezzled  by 
Fellcer  were  not  entered  upon  the  books  of 
tbe  dty,  and  the  blanks  used  for  the  frandn- 
lent  notes  were  torn  from  the  end  of  tha 
note  book,  wUle  those  used  for  legitimate 
pnrposes  were  token  in  order  from  the  front 
of  the  note  book.  No  other  city  official  knew 
of  the  fraud  of  Felker.  The  defendant  re- 
sists UabUity  on  this  note  on  two  grounds: 
First,  because  it  appeared  from  the  face  ot 
the  note  tliat  it  was  not  approved  by  tiM 
committee  on  finance  as  required  by  the  vote 
of  the  dty  conndl;  and,  secondly,  becaose 
of  overissue  on  the  ground  that  the  limit  of 
borrowing  anthorlzed  was  $160,000  and  the 
notes,  of  April  IS,  1906,  of  wliich  tliis  was 
one,  brought  tbe  total  up  to  $178,475. 

[1]  All  that  appears  In  writing  or  print 
upon  the  note  may  be  token  as  a  pcurt  of  It 
[2]  Tbe  several  certificates  of  the  dty  treas- 
urer and  dty  derk,  are  not  in  such  form,  and 
the  pluase  of  the  note  itself  is  not  such,  as 
to  indicate  an  assertion  of  their  truth  by  tlie 
mayor  and  dty  treasurer  in  signing  the  note. 
Their  terms  Import  plainly  tbat  they  are  In- 
dependent declarations  by  ditferent  dty  of- 
fldals  intended  to  stond  on  their  own  merits. 
[3]  R.  L.  c.  27,  !  9,  required  the  notes  of  the 
defendant  to  be  signed  by  ito  treasurer  and 
countersigned  by  ita  mayor.  In  this  regard 
the  order  did  not  follow  the  statute,  but 
was  of  course  by  implication  subject  to  its 
terms.  So  far  as  any  redtols  are  concern- 
ed, which  might  bind  the  dty  touching 
notes,  these  are  the  officers  inferentially  des- 
ignated by  the  stotote  as  alone,  empowered 
to  make  them.  We  do  not  nndertake  to  de- 
dde  what  might  be  the  effect  of  a  com- 
plete narration  of  facts  as  a  part  of  the 
note,  attested  by  these  two  ofiicers,  of  the 
existence  of  facts  which  would  show  on  its 
face  a  valid  obligation  binding  upon  the 
dty.  Tbat  is  not  the  case  before  us.  That 
point  was  left  open  by  Agawam  National 
Bank  v.  South  Hadley,  128  Mass.  603,  and 
has  not  since  been  decided  by  this  court 
We  have  merely  a  promissory  note  in  com- 
mon form  wltbont  any  recitols  in  its  body, 
to  which  are  appended  several  certificates. 
The  signing  by  the  mayor  and  treasurer  of 
tbe  note  itself  goes  no  further  tlian  the  ex- 
ecution of  the  promise,  and  does  not  pur- 
port to  be  an  authentication  of  tbe  other 
statements  upon  the  note.  These  derive  aU 
their  strengtii  from  tbe  signatures  of  the 
several  offidals  affixed  to  them.  [4]  Tbe  is- 
suance of  the  note  was  not  Itself  equivalent 
to  any  recital  of  t^e  existence  of  necessary 
precedent  facta.    Buchanan  t.  Utehfleld  Oc, 
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102  U.  S.  278,  26  L.  Ed.  138 ;  Hopper  ▼.  Cov- 
ington, US  n.  &  148,  6  Snp^  Ct  1025,  30  L. 
Ed.  190.  [II  The  copy  of  tbe  vote  of  the  city 
council,  which  alone  was  empowered  to  au- 
thorize the  Issuance  of  the  notes,  Is  attestr 
ed  by  the  city  clerk.  This  vote  does  not 
purport  to  empower  any  officer  to  make  re- 
citals. All  that  appears  upon  the  note  there- 
fore are  statements  of  the  city  clerk  and 
clerk  of  conmilttee  and  city  treasurer  In 
way  of  assurance  to  purchasers  of  the  ezlst- 
ence  of  certain  facts.  None  of  them  are 
made  in  execution  of  any  legal  duty.  It 
was  said  by  Mi.  Justice  Oray  In  DaylesB 
County  T.  Dickinson,  117  TJ.  8.  667,  at  page 
664,  6  Sup.  Ct  897,  29  li.  Ed.  1026.  "An  offi- 
cer's certificate  of  a  fact  he  has  no  authority 
to  determine  Is  of  no  legal  ettect"  It  Is  only 
as  to  facts  within  the  power  of  the  officers 
to  ascertain  and  determine  that  this  state- 
ment can  affect  the  dty.  Bloomfleld  t. 
Charter  Oak  Bank,  121  U.  S.  121,  7  Sup.  Ct 
865,  80  l!  Ed.  923;  Northern  Bank  y.  Por- 
ter Township,  110  U.  S.  608-617,  4  Sup.  Ct 
204,  28  L.  Ed.  258.  A  dty  clerk  has  a  duty 
and  authority  as  to  authentication  of  rec- 
ords. Bnt  there  is  no  statute  which  clothes 
a  dty  treasurer  with  the  power  or  duty 
to  determine  and  certify  the  outstanding 
indebtedness  of  the  munldpallty.  If  such 
power  can  be  Infer^e^  from  the  right  to  ex- 
ecute notes,  then  It  Inheres  in  the  mayor 
and  city  treasurer,  the  signatures  of  both  of 
whom  are  required  to  validate  a  dty  note, 
and  not  In  either  acting  separatdy.  Hence 
it  i»  unnecessary  to  consider  whether  Pre- 
sidio County  ▼.  Noel-Tonng  Bond  Co.,  212 
V.  S.  68,  6S,  66,  20  Sup.  Ct  287,  63  L.  Ed. 
402,  and  the  cases  there  dted  -announced 
principles  of  law  controlling  In  this  com- 
monwealth, for  there  the  redtals  were  in 
the  body  of  the  Instrument  and  were  signed 
by  all  the  officers  whose  slgnatur^es  were 
required  to  make  valid  the  obligation.  Its 
validity  must  therefore  depend  upon  the 
matters  stated  on  the  note,  giving  to  each 
the  force  to  which  each  is  entitled,  and  not 
covering  them  all  with  the  blanket  of  au- 
thority of  the  dty  itself  acting  through  the 
dty  treasurer  and  mayor  as  agents  duly  em- 
powered to  execute  notes.  [7]  The  point  to 
be  dedded  is  whether  under  this  principle 
the  dty  is  concluded  by  what  appeared  upon 
the  note,  or  whether  enough  appears  there 
to  show  the  validity  of  the  note^  This  re- 
quires an  analysis  of  the  several  statements 
on  the  note.  The  order  of  the  dty  council 
bounded  the  liability  to  which  the  dty  could 
be  subjected  under  the  statute^  [I]  In  this 
commonwealth  a  munldpallty  has  now  no 
Inherent  power  to  borrow  money  or  to  issue 
nbtes.  It  can  incur  debta  only  in  the  man- 
na  and  within  the  limitations  prescribed  by 
the  statutes,  which  have  somewhat  narrow- 
ed powers  previously  possessed.  Agawam 
Nat  Bank  v.  South  Hadley,  128  Mass.  603, 
60S.   A  prerequisite  to  the  borrowing  of  any 


money  in  anticipation  of  taxes  by  the  de- 
fendant was  an  authorizing  vote  of  the  cUy 
council.  B.  L,  c.  27,  S  6.  This  note  did  not 
undertake  to  describe  the  effect  of  the  au- 
thorizing vote,  bnt  set  it  out  at  length,  so 
that  every  holder  was  charged  with  notice 
of  its  terms.  The  order  itself  was  not  strict- 
ly in  compliance  with  the  statute,  in  that 
It  did  not  require  the  countersigning  of  the 
note  by  the  mayor.  This  however  was  nec- 
essarily implied.  Moreover,  the  mayor  was 
a  member  of  the  finance  committee,  and  thus 
indirectly  his  approval  was  required.  It  is 
to  be  observed  that  the  dty  treasurer  was 
not  given  an  absolute  and  unqualified  au- 
thority to  negotiate  the  loan,  but  be  was  au- 
thorized only  to  borrow  "from  time  to  time 
with  the  approval  of  the  committee  on 
finance."  This  language  shows  a  plain  pur- 
pose to  enable  the  borrowing  to  be  made  at 
different  Intervals  of  time.  The  collocation 
of  the  description  of  this  duty,  imposed  on 
the  finance  committee,  Indicates  that  it  was 
to  be  exercised  whenever  the  borrowing  took 
place,  either  from  time  to  time  or  by  a  sin- 
gle loan.  The  cmdal  word  to  be  construed 
is  "approval."  This  word,  like  many  others, 
has  different  meanings,  depending  upon  the 
connection  in  which  it  is  found  and  the  sub- 
Jed-matter  to  which  it  is  applied.  It  Is 
used  here  by  a  munldpal  legislative  body 
In  a  formal  order  to  express  a  supervisory 
power  reposed  in  one  of  Its  sub-committees 
as  a  restraint  upon  the  action  of  an  execn- 
tlve  officer  of  the  dty,  which  might  serve 
the  purpose  of  enlightening  his  judgment, 
controlling  bis  discretion  and  limiting  his  op- 
portunity for  folly  or  dishonesty.  It  occurs 
in  a  vote  relating  to  the  borrowing  of  mon- 
ey for  munldpal  purposes.  This  Is  no  simple 
matter,  but  Involves  a  high  degree  of  skill 
in  order  to  determine  the  time  and  condi- 
tions, under  which  most  favorable  rates  of 
Interest  and  discount  may  be  secured  In  the 
light  of  the  actual  flnandal  necessities  of 
the  dty.  It  does  not  show  an  Intention  to 
confer  a  perfunctory  commission  to  be  exer- 
cised once  for  all  at  the  beginning  of  the 
year.  That  would  be  an  Idle  ceremony,  and 
would  accomplish  none  of  the  results  which 
the  use  of  the  language  imports.  The 
finance  committee,  as  Its  name  indicates  and 
the  ordinances  of  the  defendant  dty  pro- 
vided, was  the  general  legislative  guardian 
of  the  flnandal  affairs  of  the  dty.  Ap- 
proval, in  this  connection,  means  Uiat  the 
members  of  the  finance  committee,  acting 
upon  their  offidal  responsibilities  and  hav- 
ing in  view  the  public  welfare,  shall  investi- 
gate and  sanction  according  to  their  own 
Independent  judgment,  each  separate  bor- 
rowing made  under  the  order.  It  Implies  re> 
fledlon  and  sound  business  discretion  as  to 
each  loan  proposed.  It  did  not  confer  a 
mere  ministerial  function,  but  imposed  ae* 
tlve  and  important  prudential  obligationK 
QalUgan  t.  Leonard,  204  Mass.  202,  205,  80 
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N.  E.  B83.  See  caees  conected  In  4  Bnc.  U  & 
P  1228  et  seq.  [t]  The  note  shows  by  an  at> 
tested  copy  of  Its  vote  how  that  committee 
undertook  to  perform  the  dnty  thus  r^Msed 
In  it,  and  hence  every  holder  is  charged  with 
notice  of  the  effect  of  Its  action.  The  vote 
plainly  discloses  that  the  members  of  the 
committee  did  not  Intend  to  exercise  any 
indlTldual  Judgment  touching  loans,  bur 
tried  to  delegate  their  authority  of  ap- 
proval to  the  mayor.  Official  duties  Involv- 
ing the  exercise  of  discretion  and  judgment 
for  the  public  weal  cannot  be  delegated. 
They  can  be  performed  only  in  person.  Com. 
V.  Maletsky,  203  Mass.  241,  246,  89  N.  B.  24B, 
S4  U  R.  A.  (N.  K.)  1168,  and  cases  cited; 
Hill  V.  Boston,  193  Mass.  569,  673,  79  N.  EL 
825;  Com.  v.  Smith,  141  Mass.  135.  140,  6 
N.  E.  89;  Com.  v.  Staples,  191  Mass.  384, 
386,  77  N.  E.  712;  Stoughton  v.  Baker,  4 
Mass.  522,  530,  3  Am.  Dec.  236;  Attorney 
General  v.  McCabe,  172  Mass.  417,  420,  52 
N.  E.  717;  Ruggles  ▼.  Nantucket,  11  Cusb. 
433;  Day  v.  Oreen,  4  Gush.  433;  Coffin  v. 
Nantucket,  5  Cush.  269,  272;  Blair  v.  Waco, 
76  Fed.  SCO,  21  C.  CL  A.  517;  Ourtls  V.  Port- 
land. 59  Me.  483;  Andover  v.  Grafton,  7  N. 
H.  298;  State  v.  Hauser,  63  Ind.  155;  Bird- 
sail  v.  aark,  73  N.  T.  73,  29  Am.  Repi,  105. 

The  certificate  of  fhe  mayor  upon  the  face 
of  the  note  In  these  words,  "Approved  for 
Committee  on  Finance,"  read  in  connection 
with  the  vote  of  the  oommlttee  on  finance, 
denotes  clearly  that  the  mayor  was  under- 
taking  merely  to  exercise  the  power  dele- 
gated to  him  by  the  finance  committee,  and 
was  not  expresfttng  (what  did  not  exist  In  fact) 
an  approvnl  resting  upon  the  actual  exerdsc 
of  the  power  conferred  upon  the  committee  by 
the  order.  It  follows  that  this  note  showed 
upon  its  face  its  infirmity,  in  that  it  did  not 
comply  with  the  terms  of  the  order  by  which 
it  alone  could  acquire  vitality.  A  note  ttius 
manifesting  its  invalidity  on  its  face  Is  not 
binding,  even  In  the  hands  of  a  bona  fide 
purchRiier  for  value  before  maturity,  either 
under  onr  own  decisions  or  under  the  gen- 
eral current  of  authority  elsewhere.  Noth- 
ing is  better  settled  than  that  the  holder  of 
a  note  is  held  to  a  knowledge  of  the  recitals 
it  contains  and  is  bound  by  tbeir  legal  effect. 
Agawam  National  Bank  v.  South  Hadley, 
128  Mass.  603;  Lowell  Five  Cents  Savings 
Bank  v.  Winchester,  8  Allen,  109;  Benoit 
V.  Conway,  10  Allen,  628;  Abbott  v.  North 
Andover,  145  Mass.  484,  14  N.  E.  754:  Dick- 
inson V.  Conway,  12  Allen,  487;  Lake  County 
V.  Grnham.  130  U.  S.  674,  9  Sup.  Ct.  654,  32 
L.  Ed.  1005;  Gunnison  v.  Rollins,  173  U.  S. 
255,  257,  19  Sup.  Ct  390,  43  L.  Ed.  689;  Nes- 
Mt  V.  Riverside  Independent  District,  144 
U.  S.  610,  12  Sup.  Ct.  746,  86  L.  Ed.  562; 
Sntllff  V.  Lake  County  Commissioners,  147 
V.  S.  230,  13  Sup.  Ct  318,  37  L.  Ed.  145; 
Daviess  Co.  v.  Dickinson,  117  U.  8.  657,  6 
Sup.  Ct  897,  29  L.  Ed.  1026. 

[1]  It  Is  ursed,  however,  that  aa  the  only 


infirmity  suggested  In  this  regard  touches 
the  autliority  of  the  treasurer  to  issue  the 
note  under  the  order  of  the  city  council,  the 
holder  is  not  confined  to 'the  evidence  on 
the  face  of  the  note,  but  may  find  that  au- 
thority anywhere,  if  it  exists,  and  that  ample 
authority  is  found  in  the  second  vote  of  tlie 
finance  committee  Of  January  9,  1906,  quoted 
above,  which  purported  to  empower  the 
mayor  and  city  treasurer  to  "negotiate"  all 
the  notes  nnder  the  city  council  order.  It  Is 
said  that  thus  "so  far  as  the  committee  had 
jurisdiction,  it  by  one  stroke  gave  the  city 
treasurer  coupled  with  the  mayor  authority 
to  issue  the  notes  to  the  limit  named."  Cit- 
izens' Savings  Bank  v.  Newbnryport,  169 
Fed.  766-772,  95  G.  G.  A.  232.  But  accordinc 
to  the  constmction  which  we  have  givm  to 
the  order  of  the  city  council  In  respect  to 
the  duty  thereby  imposed  on  the  finance 
committee,  its  vote  passed  long  before  the 
present  note  was  considered,  and,  so  far  as 
appears,  before  any  specific  borrowing  was 
contemplated  and  eight  days  at  least  before 
any  note  was  in  fact  negotiated,  was  no 
valid  performance  of  the  function  required 
of  them.  It  appears  not  to  be  on  Its  face, 
because  it  does  not  profess  by  its  terms  to  be 
the  exercise  of  any  judgment  or  discretion 
on  the  part  of  the  committee.  It  is  not  an 
"approval"  by  the  committee  of  any  particu- 
lar borrowing,  and  It  was  not  made  "from 
time  to  time"  as  the  notes  were  issued.  It 
does  not  purport  by  its  tenns  to  be  an  ap- 
proval of  an  act  of  borrowing  performed  or 
proposed  by  the  treasurer,  bnt  to  be  an  apte- 
cedent  authorization  of  an  act  not  yet  initi- 
ated. It  attempts  to  antbortze  these  offi- 
cers to  "negotiate"  notes,  which  means  to 
perform  the  entire  transaction  of  asking  for 
bids  or  ascertaining  the  discount  by  private 
Inquiry,  and  deciding  upon  the  amounts,  the 
rate  and  time  on  which  they  should  be 
given.  Everson  v.  Gen.  Accldeot,  Fire  ft 
Life  Ass.  Corp.,  202  Mass.  169-172,  88  N. 
E.  658.  The  committee  was  not  clothed  by 
the  order  with  power  to  authorize  the  city 
treasurer  to  act  His  authority  to  borrow 
could  flow  only  from  the  city  council  and  its 
order  conferred  that  authority,  and  did  not 
undertake  to  delegate  it  to  its  committee. 
But  it  conferred  the  authority  upon  the 
treasurer,  subject,  as  before  pointed  out  to 
the  limitation  that  the  finance  committee 
must  approve  his  exercise  of  authority  be- 
fore it  could  be  quickened  wltb  the  legal 
breath  of  life,  The  effect  of  the  vote  now 
relied  on  was  merely  to  surrender  the  trust 
reposed  in  the  committee  to  the  mayor  and 
city  treasurer.  But  this  being  an  official 
responsibility  Involving  discretion  could  not 
be  delegated.  This  is  not  a  narrow  or  tech- 
nical definition  of  words,  but  a  natural  Inter- 
pretation according  to  their  common  mean- 
ing. So  far  as  we  are  able  to  perceive,  it  ia 
the  only  construction  which  gives  force  to 
aU  languace  of  the  order  of  the  dty  eouacU 
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or  renden  It  capable  of  accomplishing  prac- 
tical results  In  tbe  administration  of  tlie 
affairs  of  the  city.  It  follows  that  this  vote 
was  Ineffectnal  to  constitnte  a  compliance 
with  the  order  of  the  city  conndl  as  to  the 
finance  committee.  The  note  was  therefore 
not  legally  Issued. 

The  considerations  here  stated  are  so  con- 
clusive to  our  mind  a8>to  comjpel  ns  to  a  dif- 
ferent conclusion  from  that  reached  by  the 
United  States  Circuit  Court  of  Appeals  for 
this  district  In  Citizens'  Sayings  Bank  v. 
Newburyport.  169  Fed.  768,  95  0.  O.  A.  232, 
In  w^lch  a  certiorari  has  been  refused  by 
the  Supreme  Court  of  the  United  States,  215 
U.  S.  698,  30  Sup.  Ct  399,  54  L  Ed.  342. 
which  InTolved  the  other  notes  Issued  on 
April  13,  1906. 

If  becomes  unnecessary  to  consider  wheth- 
er this  note  constituted  an  overissue 

[10]  The  liability  of  the  defendant  on  the 
count  for  money  bad  and  received  is  also 
urged.  The  check,  with  which  this  note  and 
the  others  of  even  date  was  bought,  was 
made  to  the  order  of  the  defendant,  depos- 
ited In  its  bank  account,  and  Immediately 
used  by  the  treasurer  to  cover  his  defalca- 
tions. If  the  note  had  been  valid  in  the 
hands  of  tbe  holder,  the  purchaser  would 
not  be  answerable  for  the  application  of  the 
purchase  money.  But  this  note  was  not  a 
binding  obligation  of  the  defendant.  So  far 
as  the  city  was  concerned,  the  check  was  a 
voluntary  payment  without  Its  knowledge. 
Tbe  fact  that  It  was  deposited  in  Its  bank 
account  is  not  enough  to  charge  the  defend- 
ant with  liability.  This  point  Is  concluded 
against  the  plalntifT  by  Railroad  National 
Bank  v.  Lowell,  109  Mass.  214,  and  Agawam 
National  Bank  v.  South  Hadley,  128  Mass. 
60.1.  It  Is  the  application  of  a  widely  pre- 
vailing principle.  Craft  v.  South  Boston  R. 
R.,  150  Mass.  207,  22  N.  B.  920,  6  L.  R  A. 
641;  Foote  v.  Cofting,  195  Mass.  66,  80  N. 
B.  600,  15  L.  R.  A.  (N.  8.)  693;  Boston  Elec- 
tric Co.  V.  Cambridge,  163  Mass.  64,  39  N.  B. 
787.  Even  direct  benefits  conferred  do  not 
necessarily  Impose  liability  upon  an  incor- 
porated subdivision  of  government.  Adams 
T.  County  of  E}ssez,  205  Mass.  189,  91  N.  B. 
657.  But  here  no  benefit  was  conferred  on 
the  defendant 

This  Is  not  a  case  of  issue  of  bonds  valid 
on  their  face  bnt  void-  by  reason  of  lack  of 
statutory  or  other  authority,  where  all  the 
acts  done  have  been  approved  in  fact  by 
proper  officers  of  the  city,  and  where  the 
dty  has  received  and  nsed  the  money  with 
the  authority  of  its  responsible  officers  (see 
Louisiana  v.  Wood,  102  U.  S.  294,  26  L.  Ed. 
163),  but  a  case  where  both  tbe  plaintiffs  and 
the  clt^  have  suffered  by  the  criminal  acts 
of  one  person,  who  put  forth  a  note  invalid 
on  Its  face  and  misappropriated  the  pro- 
ceeds. 

Judgment  for  defendant  affirmed. 


<84  Ohio  St.  74) 
rOUNGSTOWN  PARK  A  FALLS  ST.  RX. 
CO.  V.  KBSSLBB. 
(Supreme  Court  of  Ohio.    April  18,  191L) 

(8yUaiu$  hy  the  Court.) 

1.  Physicians  and  Suboeons  (|  13*)— Con- 

TBACT&— PEBFOBMANCE     OF     MeDICAI.     SEBV- 
ICES. 

_A  contract  to  perform  medical  or  surgical 
services  by  a  corporation  organized  for  the  pur- 
pose of  constructing,  owning,  and  operating  a 
street  railway  ig  not  only  ultra  vires,  but  is  ia 
direct  conSict  with  tbe  laws  of  this  state  regu- 
lating the  practice  of  medicine  and  surgery, 
and  is  therefore  void. 

[Cd.  Note.— For  other  cases,  see  Physiciana 
and  Surgeons,  Dec.  Dig.  |  IS.*]  - 

2.  Physicians  and  Suhobons  ({  16*)— Liabii> 

TTY  TOB  MAIf  BACTICK. 

Such  a  corporation  cannot  be  directly  Ii< 
able  for  damages  for  malpractice  of  medicine 
or  surgery. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  I  16.*] 

3.  Physicians  and  Surgeons  (|  13*)— Cow- 

TBACT  TO  FUBNISH  MeDICAI.  AID— BbEACB— 

Liability. 

Such  corporation  may  make  a  valid  con> 
tract  to  furnish  or  pay  for  medical  aid  apd  at- 
tention to  one  Injured  upon  its  cars  or  tracks; 
and  an  action  against  it  for  damages  for  a 
breach  of'  such  contract  nfa;  be  maintained. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  t  13.*] 

4.  Physicians  and  Suboeons  (|  18*)— Con- 

TBACT  FOB  MBOICAL  SEBVICES— MAI.PBACTICB 

— Bbbach. 

A  petition  that  avers  the  making  of  such 
contract,  the  employment  by  the  company  of  a 
surgeon  in  pursuance  of  such  contract,  and 
malpractice  on  the  part  of  such  surgeon  result- 
ing in  damages  to  the  plaintiff,  but  which  does 
not  aver  that  the  person  so  employed  was  not 
regularly  admitted  to  practice  medicine  and 
surgery  in  Ohio,  or  that  he  was  incompetent 
and  the  company  knew,  or  bad  means  of  know- 
ing of  his  incompetency,  or  that  it  was  other- 
wise guilty  of  negligence  or  carelessness  in  se- 
lecting him  to  perform  such  service,  does  not 
state  a  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  t  18.*] 

Error  to  Circuit  Court,  Mahoning  County. 

Action  by  one  Kessler  against  the  Touugs- 
town  Park  &  Falls  Street  Railway  Company. 
Judgment  for  defendant  in  the  common  pleas 
was  reversed  in  the  circuit  court,  and  It 
brings  error.    Reversed. 

On  the  Ist  day  of  July,  1906^  the  defend- 
ant  in  error  filed  her  petition  In  tbe  common 
pleas  court  of  Mahoning  county,  seeking  to 
recover  a  judgment  for  damages  against 
the  plaintiff  In  error,  the  Youngstown  Park 
&  Falls  Street  Railway  Company,  to  which 
petition  this  plaintiff  In  error  filed  a  demur> 
rer,  which  demurrer  was  sustained.  The  de- 
fendant In  error  then  filed  an  amended  peti- 
tion, to  which  a  demurrer  also  was  filed, 
and  later  the  defendant  took  leave  to  file  a 
second  amended  petition,  and  on  the  24th 
day  'of  July,  1907,  did  file  such  second 
amended  petition,  averring,  in  substance, 
that  on  the  22d  day  of  Jnly,  1899.  she  was 
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a  passenger  on  one  of  tbe  cars  of  the  defend- 
ant company;  that  In  alighting  therefrom 
she  received  certain  Injuries;  that  "the  de- 
fendant sent  Its  surgeon  to  treat  her  for  the 
Injuries  so  received,  and  insisted  upon  fur- 
nishing the  treatment  necessary  tn  and  about 
tbe  injuries  so  received,  and  that  in  assum- 
ing such  treatment  said  defendant  contract- 
ed and  agreed  with  plalntifC  to  furnish  such 
surgical  and  medical  attention  and  advice  as 
her  Injuries  demanded,  and  to  correctly  diag- 
nose and  treat  her  injuries  with  diligence, 
care,  and  ordinary  skill  and  for  such  length 
of  time  as  would  be  necessary  to  make  a 
complete  recovery,  to  all  of  which  plalntifC 
assented  and  defendant  entered  on  the  per- 
formance of  its  contract  with  plaintiff."  She 
then  ayers  that  tbe  diagnosis  then  made  by 
the  surgeon  was  incorrect;  that  the  treat- 
ment given  her  was  not  the  proper  treat- 
ment for  the  nature  of  the  injuries  she  bad 
received;  that  the  advice  given  her  was  not 
proper;  that  she  has  followed  this  advice 
faithfully,  but,  instead  of  recovering  from 
her  injuries,  she  has  become  a  confirmed 
cripple;  that  neither  medldne  nor  surgical 
treatment  has  been  given  -  her  within  the 
year  next  preceding  the  bringing  of  this  ac- 
tion, but  that  plaintiff  has  been  at  all  times 
following  the  advice  of  the  surgeon  and  at- 
tempting to  nse  her  limb  as  directed  by  him 
to  do,  and  relying  upon  his  advice  that  by 
using  the  same  it  would  eventually  become 
well  and  sound,  all  of  which  has  now  proven 
to  be  without  avail,  and  she  avers  that  this 
was  only  for  the  purpose  of  getting  rid  of, 
and  avoiding  the  carrying  out  of,  the  con- 
tract made  with  the  company.  She  also 
avers  with  some  particularity  the  nature  of 
the  Injury  actually  received  by  her,  and  the 
character  of  the  treatment  given  her,  and 
the  extent  of  the  injuries  and  damage  she 
has  suffered  by  reason  of  such  Improper  di- 
agnosis and  incorrect  advice  and  treatment 
and  asks  damages  in  the  sum  of  $10,000. 

To  this  second  amended  petition  the  de- 
fendant filed  a  general  demurrer,  which  de- 
murrer was  sustained,  and,  plaintiff  not  de- 
siring further  to  amend,  her  petition  was 
dismissed,  with  costs,  and  error  prosecuted 
by  her  in  the  circuit  court  of  Mahoning  cotin- 
ty.  That  court  reversed  the  Judgment  of 
the  common  pleas  court  and  remanded  the 
cause  with  directions  to  the  common  pleas 
court  to  overrule  the  demurrer.  This  pro- 
ceeding in  error  is  now  brought  in  this  court 
to  reverse  the  Judgment  of  the  circuit  court 

Norris,  Jackson  &  Rose  and  Arret,  Wilson 
&  Harrington,  for  plaintiff  in  error.  S.  L. 
Clark,  for  defendant  in  error. 

DONAHUE,  J.  (after  stating  the  tacts  as 
above).  It  is  contended  on  the  part  of  coun- 
sel for  plaintiff  in  error  that  by  the  provi- 
sions of  section  4983,  Bevlsed  Statutes,  the 
limitation  of  the  time  in  which  an  action 
for  malpractice  may  be  brought  is  one  year 


from  the  time  of  the  commission  of  the 
wrong  complained  of,  that  this  second 
amended  petition  shows  upon  its  face  that 
the  diagnosis  was  made,  and  the  treatment 
and  advice  given  plaintiff,  almost  six  years 
prior  to  tbe  time  of  bringing  this  action,  and 
that  the  action  being  barred  by  the  statute, 
and  the  averments  of  the  pleading  clearly 
showing  that  fact,  that  the  demurrer  to  tbe 
second  amended  i>etltion  was  properly  sus- 
tained by  the  common  pleas  court 

[1]  It  is  sufiBclent  to  say  with  reference 
to  this  contention  that  a  railroad  company 
cannot  be  guilty  of  malpractice.  It  is  not 
authorized  to  practice  medicine  or  surgery, 
and  thOTefore  any  contract  it  might  make 
I  to  do  so  would  be  not  only  ultra  vires,  but 
in  direct  conflict  with  the  laws  of  this  state 
regulating  the  practice  of  medicine  and  sur- 
gery. Therefore  the  statute  limiting  the  time 
in  which  actions  for  damages  for  malprac- 
tice may  be  brought  has  no  application  to 
this  suit 

[2]  No  such  action  will  lie  against  a  rail- 
road company,  and,  if  that  Is  the  cause  of 
action  stated  in  this  second  amended  peti- 
tion, then  it  would  be  vulnerable  to  a  de- 
murrer, not  only  because  of  the  statute  of 
limitation,  'but  also  because  It  does  not  aver 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. 

It  probably  does  appear  from  a  reading  of 
this  second  amended  petition  that  the  pleader 
Intended  to  state  a  cause  of  action  for  dam- 
ages for  malpractice,  but  the  intention  of  the 
pleader  does  not  necessarily  oontroL  If  there 
are  sufficient  facts  pleaded  to  constitute  any 
cause  of  action.  It  Is  not  important  whether 
the  pleader  Intended  to  state  that  particular 
cause  of  action  or  not 

[3]  If  this  petition  states  a  cause  of  action, 
it  must  be  one  for  a  breach  of  contract  to 
furnish  such  medical  and  surgical  aid  and 
attention  to  the  plaintiff  as  she  might  re- 
quire. This  second  amended  petition  does 
aver  such  a  contract  but  It  does  not  clearly 
appear  whether  the  pleader  intended  to  aver 
an  express  contract,  or  a  contract  implied 
from  the  circumstances  of  the  case  and  con- 
duct) of  the  parties.  It  does  not  aver  any 
consideration  for  such  a  contract  So  far  as 
this  pleading  Is  concerned,  the  railroad  com- 
pany was  a  mere  Intermeddler.  It  sent  its 
surgeon  there  without  any  request  on  her 
part  for  his  services,  or  without  any  reason 
for  its  doing  so,  unless  the  fact  that  the 
plaintiff  had  been  injured  while  alighting 
from  the  defendant's  car  be  taken  as  a  suf- 
flclent  reason  for  its  having  so  done.  There 
is  no  averment  that  the  defendant  was  neg- 
ligent In  the  management  and  operation  of 
its  cars  or  had  negligently  or  carelessly  or 
wrongfully  caused  the  Injury  to  the  plain- 
tiff. However,  if  it  be  conceded  that  suf- 
ficient facts  are  pleaded  to  show  a  valid  con- 
tract between  the  plaintiff  and  the  defend- 
ant by  the  terms  of  which  tbe  defendant  on- 
dertook  to  furnish  to  the  plaintiff  the  services 
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of  a  phyBldan  and  surgeon  to  treat  her  for 
the  Injuries  she  received  while  alighting  from 
its  car,  It  also  fully  appears  In  tht»  petition 
that  it  did  furnish  her  a  physician  and  sur- 
geon for  that  purpose,  and  that  he  did  ex- 
amine her  Injuries,  diagnose  her  case,  and 
give  her  treatment  and  advice.  Her  claim  Is 
not  that  the  railroad  company  failed  to  fur- 
nish a  physician  and  surgeon,  as  by  the  terms 
of  its  contract  it  had  agreed  and  undertaken 
to  do,  but  that  It  failed  to  furnish  a  surgeon 
sufficiently  skilled  and  competent  to  treat  her 
injuriea 

It  is  not  the  law  that  one  who  contracts 
to  furnish  or  pay  for  medical  or  surgical  aid 
and  attention  to  another  is  liable  at  all  events 
for  the  mistakes  or  incompetency  of  the  phy- 
sician or  surgeon  he  may  employ  for  that  pur- 
pose. There  must  be  some  neglect  or  care- 
lessness or  misconduct  on  his  part  In  the 
performance  of  his  obligations  arising  under 
such  contract  If  he  act  in  good  faith  and 
with  reasonable  care  in  the  selection  of  the 
physician  or  surgeon,  and  has  no  knowledge 
of  the  Incompetency  or  lack  of  skill  or  want 
of  ability  on  the  part  of  the  person  employed 
but  selects  one  of  good  standing  in  his  pro- 
feteion,  one  authorized  under  the  laws  of 
this  state  to  practice  medldne  and  surgery, 
he  has  filled  the  full  measure  of  his  con- 
tract, end  cannot  be  held  liable  in  damages 
for  any  want  of  skill  or  mdlpractice  on  the 
part  of  the  physician  or  surgeon  employed. 

[4]  There  is  no  averment  in  this  petition 
that  the  surgeon  employed  by  this  defendant 
railroad  company  was  not  In  good  standing 
In  his  profession ;  that  he  wa»not  authorized 
to  practice  surgery,  or  that  he  was  grossly 
ineomx>etent  and  that  the  defendant  had 
knowledge  of  his  incompetency,  or  in  the  ex- 
ercise of  due  care  could  have  obtained  such 
knowledge;  that  the  plaintllf  did  not  know 
and  had  not  equal  means  of  knowing  the 
competency  and  ability  of  the  person  em- 
ployed or  that  the  company  was  guilty  of  any 
neglect  or  any  carelessness  in  selecting  this 
particular  surgeon  to  perform  this  service. 
Therefore,  if  this  second  amended  petition 
does  aver  sufficient  facts  to  show  a  valid  con- 
tract by  the  terms  of  which  this  company 
agreed  and  undertooK  to  furnish  medical  and 
surgical  aid  to  t^is  plaintiff  it  wholly  fails 
to  show  any  breach  of  this  contract  on  the 
part  of  the  company  or  any  such  careless  or 
negligent  performance  of  its  obligations  aris- 
ing under  such  contract  as  would  make  It  lia- 
ble to  plaintiff  for  the  damages  which  she 
may  have  sustained  by  reason  of  the  Incom- 
petency, want  of  skill  or  malpractice  on  the 
part  of  the  surgeon  so  employed. 

Judgment  of  the  circuit  court  reversed, 
and  that  of  the  common  pleas  affirmed. 

Judgment  reversed. 

SPEAR,  C.  J.,  and  PRICE  and  JOHNSON, 
JJ.,  concur.    DAVIS,  J.,  not  present  at  the 


argument  and  not  voting.  SHAUCK,  J.,  con^ 
curs  in  the  judgment  and  in  the  first  and 
fourth  propositions  of  the  syUabua 


(84  Ob.  St.  lU) 
OBEBLiN  V.  UPSON. 
(Supreme    Court   of   Ohio.     April   18^    1911.) 

(BvUabvt  Iv  the  Court.) 

SxotrcnoN  (J  11*)— Rionx  of  Action. 

In  this  state  a  woman  cannot  maintain  an 
action  against  her  seducer  for  damages  arising 
from  her  own  seduction. 

[Bd.  Note. — For  other  cases,  see  Seduction, 
Cfent.  Dig.  |§  23,  24;   Dec.  Dix.  §  ll.»] 

Error  to  Circuit  Court,  Richland  County. 

Action  by  Nora  Oberlin  against  James  Up- 
son. Verdict  for  plaintiff  in  the  court  of 
common  pleas  was  reversed  In  the  circuit 
court,  and  plaintiff  brings  error.     Affirmed. 

The  plaintiff  commenced  her  action  against 
the  defendant  in  the  court  of  common  pleas, 
and  subsequently  filed  an  amended  petition, 
of  which  the  material  averments  are  as 
follows:  "That  at  the  time  of  the  commis- 
sion of  the  grievances  hereinafter  mentioned 
she,  the  said  Nora  Oberlin,  was  and  now  is 
an  unmarried  female.  She  further  says: 
That  along  about  the  spring  of  1906,  as 
nearly  as  she  can  remember  the  last  of  April 
or  the  1st  of  May,  of  the  said  year,  that 
the  said  defendant,  James  Upson,  began  pay- 
ing attention  to  her,  the  said  plaintiff,  and 
continued  so  to  do  for  more  ttian  a  year. 
That  he  frequently  during  said  time  took  her 
out  automoblUng,  and  otherwise  entertained 
her  by  buggy  riding,  calling  upon  her  at  her 
home  and  at  the  residences  of  her  friends 
and  relatives.  And,  as  aforesaid,  tbLi  con- 
duct continued  until  about  July  20,  1006, 
during  which  said  time  he  had,  by  his  con- 
tinued attentions  to  her,  and  by  his  blandish- 
ments and  protestations  of  affection  and  the 
like,  gained  her  respect,  her  confidence,  and 
affection.  And  she  further  says  that  on  ac- 
count of  the  things  above  set  forth,  and  on 
account  of  his  persuasion  and  various  In- 
ducements, and  because  he  did  in  connec- 
tion therewith  lmx>ortune  her,  the  said  plain- 
tiff, to  have  Illicit  relations  with  him,  and 
because  of  her  respect  and  confidence  in  him, 
she  did  submit  to  Ills  desires,  and  did  have 
such  relations  with  him.  But  she  further 
alleges  that  at  all  times  she  relied  upon  bis 
promise,  which  he  frequently  made,  of  marry- 
ing her;  and  she  further  asserts  that,  had 
it  not  been  for  such  promise,  she  would  not 
have  submitted  to  his  desires,  but,  as  herein 
alleged,  because  of  the  fact  that  he  had  gain- 
ed her  confidence,  esteem,  and  affection, 
coupled  with  his  promise  of  marriage,  she 
did  submit,  as  herein  alleged,  to  his  de- 
sires, and  as  a  consequence  of  such  rela- 
tions she  asserts  that  she  l)ecame  pregnant, 
and  that  the  said  defendant  is  responsible  for 
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her  said  condition.  She  farther  says  that  on 
account  of  her  Illicit  relations  with  him,  the 
said  defendant,  she  was  delivered  of  a  bas- 
tard child  November  2,  1906,  and  that  de- 
fendant Is  the  father  of  said  child;  that 
she  suffered  great  pain,  both  of  body  and 
mind,  on  account  thereof,  and  was  compelled 
to  pay  the  sum  of  $ — ■ —  for  medical  at- 
tendance during  her  sickness  and  $ for 

nursing  and  other  Incidental  expenses,  where- 
by plaintiff  has  been  damaged  on  account  of 
the  things  alleged  in  this  amended  petition 
In  the  sum  of  $8,000,  for  which  she  de- 
mands Judgment." 

To  this  amended  petition  a  demurrer  was 
filed,  on  the  ground  that  it  did  not  state  a 
cause  of  action.  The  demurrer  was  over- 
ruled, and  an  answer  filed,  and  on  the  trial 
of  the  issues  in  the  court  of  common  pleas 
a  verdict  was  rendered  in  favor  of  the  plain- 
tiff. The  circuit  court  reversed  the  judg- 
ment of  the  court  of  common  pleas,  on  the 
ground  that  the  amended  petition  did  not 
state  a  cause  of  action,  and  this  proceeding 
is  prosecuted  to  reverse  the  Judgment  of  the 
circuit  court,  and  to  affirm  the  Judgment  of 
the  court  of  common  pleas. 

Kramer  &  Jarvls,  for  plaintiff  in  error. 
W.  8.  Kerr,  for  defendant  In  error. 

DAVIS,  J.  (after  stating  the  facts  as 
above).  Under  the  common  law  of  England, 
as  it  has  been  recognized  and  administered 
in  this  country,  a  woman  cannot  maintain 
against  her  seducer  an  action  for  damages 
arising  from  her  own  seduction.  This  is 
frankly  admitted,  by  the  counsel  for  the 
plaintiff  in  error;  but  they  ask  a  reversal  of 
the  Judgment  below  upon  the  ground  that 
the  plaintiff  was  Induced  to  consent  to  the 


solicitations  of  the  defendant  by  a  betrayal 
of  the  love  and  confidence  which  had  been 
engendered  In  her  by  a  period  of  courtship 
and  by  a  promise  of  marriage  made  by  him. 
Confessedly  this  is  not  an  action  ex  con- 
tractu upon  a  promise  of  marria:ge,  in  which 
the  seduction  might  be  pleaded  and  proved 
as  an  aggravation  of  damages;  but  it  is 
clearly  an  attempt  to  recover  ex  delicto. 
There  is  no  averment  of  mutual  promises  or 
of  an  agreement  to  marry;  and  an  analysis 
of  the  amended  petition  discloses  no  more 
than  that  the  defendant's  promise  was  one 
of  the  blandishments  by  which  he  accomplish- 
ed his  purpose.  The  case,  therefore,  pre- 
sents no  exception  to  the  common-law  rule; 
for  there  Is  no  claim  of  fraud,  violence,  or 
artifice  other  than  mere  solicitation. 

The  theory  of .  the  common  law  is  that, 
rince  adultery  and  fornication  are  crimes, 
the  woman  is  particeps  crlminis,  and  hence 
that  she  cannot  be  heard  to  complain  of  a 
wrong  which  she  helped  to  produce.  It  may 
be  conceded  that  some  of  the  arguments  ad- 
duced here  might  be  fairly  persuasive  If  ad- 
dressed to  the  Legislature.  Indeed,  in  sev- 
eral of  the  states  statutes  have  been  enacted 
authorizing  such  an  action;  but  a  careful 
study  of  the  decisions  In  those  states,  limit- 
ing and  construing  those  statutes,  raises  a 
doubt  whether  the  legislation  Is  a  real  ad- 
vance upon  the  common  law.  8  Am.  & 
Eng.  Ann.  Cas.  1115,  note.  There  Is,  how- 
ever, no  such  statute  in  this  state,  and  the 
common-law  rule  applies. 

The  Judgment  of  the  circuit  court  is  af- 
firmed. • 

■  SPBAR,  O.  J.,  and  SHATJCK,  PRICB,  and 
JOHNSON,  JX,  concur.  DONAHUE,  J,  not 
participating. 
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ADAMS   E3XPBE3SS   00.    v.    BYEBS  at   «I. 

(No.  21,881.)* 
(Bupicme  Court  of  Indiana.     Jan*  21,  1911.) 

1.  Cabbxehs  ((  158*)  —  Rtprbbh  Shipueht  — 
Limited  Liabilitt. 

Parties  ma;  agree  on  tbe  value  of  property 
to  be  sbipped  by  express,  and  limit  the  carrier's 
liability  to  the  agreed  valuation,  where  the 
agreement  as  to  limitation  is  fairly  made,  on  a 
food  oonsideration. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Kg.  {  667 ;   Dec.  Dig.  {  158.*] 

2.  Principai.  and  Agent  ({  lOl*)— Authobitt 

— CONTBACT    WITH    CaBBIEB. 

In  general,  authority  by  a  shipper  to  an 
a^nt  to  deliver  an  article  at  a.  earner's  ship- 
ping station  for  shipment  carries  with  it  au- 
thority to  fix  a  valuation,  and  to  contract  with 
the  carrier  to  limit  tbe  tatter's  liability  to  a 
Talne  fixed  in  the  contract 

[Ed.  Note. — ^For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  S  256;  Dec.  Dig.  {  101.*] 

8.  Cabbiebs  (S  180*)— Oonneciihg  Cabbiebs— 

LtlXITBD   LIABILITT. 

A  connecting  carrier  may  avail  Itself  of  a 
limited  liability  contract  entered  into  by  tbe 
initial  carrier. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  »  815-828;   Dec.  Dig.  i  180.  •] 

4.  Cabbiebs  (|  180*)— Loss  of  Freight— Lim- 
ited Liability. 

Plaintiff  took  valuable  poultry  to  the  agent 
of  an  express  company  for  shipment  over  its 
line  and  that  of  defendant  company  to  an  ex- 
position for  exhibition.  Plaintiff  notified  tbe 
agent  that  the  fowls  were  very  valuable,  and 
bad  cards  to  that  effect  attached  to  tbe  crates. 
The  agent,  without  further  conversation,  valu- 
ed the  fowls  at  $5  a  head  and  shipped  them 
under  a  merchandise  rate  amounting  to  $12.(iO, 
which  plaintiff  paid.  The  establiithed  rate  for 
poultry  valued  at  the  value  of  the  fowls  in  ques- 
tion was  $103.50.  The  agent  gave  no  receipt 
or  bill  of  lading  to  plaintiff,  nor  was  any  spe- 
cial contract  made  fixing  the  value  of  the  prop- 
erty, nor  did  plaintiff  know  that  the  agent  bad 
valued  the  fowls  at  $5  a  bead.  The  fowls  were 
delivered  safely  by  tbe  initial  carrier  to  de- 
fendant, a  connecting  carrier,  and  by  it  were  so 
negligently  transported  that  seven  died  from 
nffocation.  Held,  that  the  agent  of  the  initial 
carrier  had  no  authority  to  bind  tbe  shipper  by 
limitation  of  the  value  of  the  fowls,  and,  plain- 
tiff never  having  ratified  such  act,  defendant  was 
Hable  for  their  actual  value. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  180.  •] 

Appeal  from  Circuit  Court,  Boone  County ; 
B.  B.  Artman,  Judge. 

Action  by  Carl  S.  Byers  and  others  against 
the  Adams  Express  Company  and  another. 
Judgment  for  plaintiffs  against  the  Adams 
Eizpress  Company  alone,  and  It  appeals. 
Transferred  from  Appellate  Court  under  sec- 
tion 1405,  Boms'  Ann.  St  1908  (Acts  1901, 
p.  590).    Affirmed. 

Pickens,  Moores,  Davidson  ft  Pickens,  (or 
appellant    Ira  M.  Sharp,  for  appellees. 

MOBBIS,  J.  Byers,  appellee,  sued  appel- 
lant and  appellee  American  Express  Com- 
pany, to  recover  the  yalue  of  seven  chickens 
wbi<4i  died  while  being  carried  by  the  ex- 
press companies  from  Hazelrtgg,  Ind.,  to  Tri- 


Centennial   Exposition  at  Jamestown,    Va., 
In  1907. 

There  was  a  trial  by  the  court  special 
findings  of  fact,  and  conclusions  of  law 
thereon,  and  Judgment  for  Byers  for  $1,000 
against  the  Adams  Express  Company,  and 
for  the  American  Express  Company  against 
Byers  for  costs.  From  this  judgment,  the 
Adams  Express  Company  appeals. 

The  uncontroverted  facts  ace  that  Byers 
was  a  breeder  and  shipper  of  fancy  poultry, 
with  his  poultry  yards  located  near  Hazel- 
rlgg,  a  station  on  the  Cleveland,  Cincinnati, 
Chicago  &  St  Louis  Railway,  In  Boone  Coun- 
ty, and  for  years  had  made  numerous  ship- 
ments by  express  from  the  station.  Appel- 
lee American  Express  Company  is  a  common 
carrier  of  freight  by  express,  and  conducts 
Its  business,  both  state  and  interstate,  prin- 
cipally upon  the  system  of  railway  lines  com- 
monly known  as  the  New  York  Centra^  and 
Big  Four.  On  and  prior  to  October  19,  1907, 
it  had  an  office  and  agent  at  Hazelrigg.  The 
Adams  Express  Company  is  and  has  been  for 
years  a  common  carrier  of  freight  by  ex- 
press, and  conducts  its  business,  state  and 
Interstate,  principally  upon  the  lines  of  rail- 
road owned  by  the  Pennsylvania  Company. 
On  and  prior  to  October  19,  1907,  the  Adams 
Express  Company  had  the  exclusive  express 
privileges  at  the  exposition  grounds  of  the 
Jamestown  Exposition,  at  Norfolk,  Va. 

As  a  part  of  the  attractions  at  the  ex- 
position, there  was  a  poultry  exhibit  plan- 
ned to  open  on  October  22d.  '  On  October  19, 
1907,  Byers  delivered  to  the  American  Ex- 
press Company,  at  Hazelrigg,  a  crate  of 
poultry,  consisting  of  nine  black  Orphiugton 
cbickens  and  three  ducks.  He  Instructed  the 
express  company's  agent  at  Hazelrigg  to 
ship  the  poultry  to  Indianapolis,  Ind.,  and 
there  transfer  it  to  the  Adams  Express  Com- 
pany, to  be  by  it  carried  and  delivered  to  the 
superintendoit  of  the  poultry  department  of 
the  exposition  at  Norfolk,  where  Byers  in- 
tended to  exhibit  the  poultry.  .The  poultry 
department  of  the  exposition  had  prepared 
special  cards  to  be  attached  to  crates  of 
poultry  destined  for  exhibition  at  the  ex- 
position. Byers  flUed  out  one  of  these  cards, 
by  which  it  was  directed  that  the  poultry  be 
shipped  by  the  American  Express  Company 
to  Indianapolis  and  there  transferred  to  the 
Adams  Company  for  shipment  to  the  expoiH- 
tion.  On  the  crate,  In  bold  letters,  Byers, 
before  shipment,  had  written:  "Very  yalu- 
able.  Handle  with  care."  The  two  e-xpress 
companies  had  joint  rates  for  shipments 
from  HaEelrigg  to  Norfolk.  The  American 
agent  at  Hazelrigg,  when  tbe  crate  was  ten- 
dered for  shipment,  figured  the  rate  from 
Hazelrigg  to  Norfolk,  Va.,  and  announced  to 
Byers  that  It  was  $12.60.  Byers  thereupon 
paid  the  agent  the  above  amount  This  rate 
was  in  fact  a  merchandise  rate,  and  was 
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only  Intended  by  tbe  companies  to  apply  to 
poultry  when  the  value  thereof  was  $5  per 
bead  or  less.  The  established  rate  of  the 
Adams  Company,  from  Indianapolis  to  Nor- 
folk, for  poultry  valued  at  $1,000  was  $103.* 
SO  and  for  poultry  valued  at  $60  was  $9.50. 

The  experience  of  the  agent  of  the  Amer- 
ican Company  at  Hazelrigg  bad  been  some- 
what limited.  When  Byers  delivered  the 
crate  of  poultry  to  him,  lie  made  no  inquiry 
as  to  tbe  value  of  tbe  poultry,  although  In 
the  conversation  Byers  did  say  to  him  that 
this  was  tbe  most  valuable  shipment  he  had 
ever  made.  No  express  agreement,  written 
or  oral,  was  made  in  regard  to  tbe  value  of 
the  shipment  or  the  liabilities  of  the  com- 
panies.  Byers  was  not  furnished  any  bill  of 
lading,  nor  given  any  receipt  for  the  poul- 
try. Tbe  agent  at  Hazelrigg  prepared  and 
forwarded  with  the  poultry  a  waybill,  upon 
which  he  designated  tbe  value  of  the  poultry 
at  $60,  but  be  did  not  inform  Byers  of  this 
fact,  nor  did  Byers  ever  see  the  waybill,  or 
have  any  knowledge  that  the  valuation  of 
$60  had  been  placed  thereon. 

Tbe  agent  of  the  American  Company  at 
Hazelrigg  made  the  following  entry  In  the 
out-book  of  the  company  regarding  this  ship- 
ment: 


1  Coop  From  To  Weight   Oh'g's. 

12  Fowls    C.  S.  Byers.    John  A.  Hur-    #1S0       $12.60 
kin,  Jr.  Prepaid. 

Norfolk,  Va. 


At  the  time  the  agent  believed  that  he 
was  not  required,  either  by  law  or  the  rules 
'  of  the  company,  to  deliver  any  receipt  or  bill 
of  lading  to  the  shipper,  nor  did  he  know  It 
was  tbe  rule  of  the  company  to  present  to 
the  shipper  a  special  contract,  or  bill  of 
lading,  fixing  tbe  value  of  tbe  property  and 
limiting  the  liability  of  the  company  when 
the  shipment  was  to  go  on  ordinary  mei^ 
chandise  rates. 

At  the  city  of  Indianapolis,  the  transfer 
agent  of  the  American  Company  made  out 
a  transfer  receipt  and  delivered  tbe  crate  to 
the  Adams  Company,,  and  at  the  time  pre- 
sented his  transfer  receipt,  indicating  the 
weight  of  the  crate,  tbe  proportion  of  tbe 
express  charges  to  be  paid  the  Adams  Com- 
pany, which  was  $9.60,  and  also  reciting  tbe 
fact  that  tbe  poultry  was  valued  at  $60, 
and  at  tbe  time  be  stated  to  the  agent  of 
the  Adams  Company,  who  received  the  sblp- 
mrat,  that  tbe  value  of  tbe  poultry  was  $5 
per  head,  and  it  was  in  good  order;  where- 
upon the  agent  of  the  Adams  Company  at 
Indianapolis  took  charge  of  the  poultry  and 
signed  the  transfer  receipt  The  Adams 
Company  shipped  tbe  fowls  from  Indianapo- 
lis to  Norfolk,  and  In  the  shipment  caused 
seven  of  the  chickens  to  be  suftocated,  and 
they  were  delivered  dead  at  the  exposition 
grounds.  These  seven  chickens  were  of  tbe 
value  of  $1,000  when  received  by  the  Adams 
Company  at  Indianapolis. 


It  Is  contended  by  the  appellant,  under  the 
above  facts,  that  the  American  Express  Com- 
pany was  the  agent  of  Byers  In  the  delivery 
of  the  shipment  to  appellant,  and  was  bound 
by  tbe  declarations  and  acts  of  the  Ameri- 
can Company,  in  connection  with  tbe  deliv- 
ery; tliat,  having  received  the  chickens  at 
a  valuation  of  $5  per  bead,  fixed  by  the 
American  Company,  appellant  is  only  liable 
for  $35  for  the  seven  dead  chickens,  and 
consequently  the  court  erred  in  overruling 
tbe  motion  which  was  made  by  appellant 
to  so  modify  tbe  Judgment  against  it  as  to 
limit  the  recovery  to  the  sum  of  $35.  The 
several  errors  relied  on  by  appellant  present 
the  same  proposition. 

[1]  Parties  may  agree  on  the  value  of  prop- 
erty to  be  shipped,  and  limit  the  liability  of 
tbe  carrier  to  the  agreed  valuation,  where 
tbe  contract  Is  fairly  made  upon  a  good  con- 
sideration. Adams  Express  Company  v. 
Camahan  (1902)  29  Ind.  App.  606,  63  N.  B. 
245,  64  N.  E.  647,  84  Am.  St.  Rep.  279.  and 
cases  cited. 

[2,  S]  It  may  be  stated,  also,  as  a  general 
proposition,  that  authority  by  tbe  shipper  to 
an  agent  to  deliver  an  article  at  the  ship- 
ping station  of  the  carrier  for  shipment  car- 
ries with  it  tbe  authority  to  fix  a  valuation, 
and  to  enter  into  a  contract  with  tbe  car- 
rier which  limit3  the  liability  of  the  latter 
to  the  valne  fixed  in  the  contract;  and  a 
connecting  carrier  may  avail  itself  of  the 
limitation.  Adams  Bxpress  Company  v.  Car- 
nahan,  supra;  Hill  v.  Boston,  etc,  R.  Co., 
144  Mass.  284,  10  N.  E.  836. 

This  rule  is  recognized,  because  one  of  the 
necessary  Incld^its  to  a  shipment  is  to  ar- 
range with  the  carrier  to  receive  tbe  goods.. 
31  Cyc.  1402.  While  an  agent  may  not  act 
beyond  the  scope  of  his  authority,  yet,  when 
the  appointment  has  been  expressly  made  in 
writing,  it  frequoitly  happens  that  much  of 
tbe  agent's  resulting  authority  is  Implied,  be- 
cause, even  where  acting  under  a  minutely 
detailed  power  of  attorney,  some  item  Is  al- 
most inevitably  omitted  in  drawing  the  In- 
strument  81  Cyc.  1335. 

[4]  Tbe  facts  in  this  case,  however,  do  not 
warrant  the  conclusion  that  authority  to 
bind  tbe  shipper  should  be  implied,  because 
there  was  no  relationship  of  principal  and 
agent  between  Byers  and  tbe  American  Com- 
pany, but  instead  it  was  that  of  shipper  and 
carrier.  In  the  absence  of  facts  showing  a 
habit  or  course  of  dealing  betwe«i  the  ship- 
per and  the  initial  carrier,  whereby  the  ship- 
per acquiesced  in  or  consented  to  the  initial 
carrier  fixing  tbe  value  of  shipments,  and 
limiting  the  common-law  liability  of  the  suc- 
ceeding carriers,  authority  will  not  be  Im- 
plied to  warrant  the  carrier  in  making  an 
agreement  of  that  character  binding  on  the 
shipper.  Benson  v.  Oregon,  etc.,  R.  Co.,  36 
Utah  241,  99  Pac.  1072,  136  Am.  St  Rep. 
1052;  Nelson  v.  Hudson  River  R.  Co.,  48 
N.  Y.  498;  Seller  v.  Steamship  Pacific,  1  Or. 
409,  Fed.  Cas.  No.  12,644;   Russell  v.  Erie 
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B.  Co,  70  N.  X  Law,  808,  59  Ata.  ISO.  67 
L.  R.  A.  43S,  1  Am.  &  Eng.  Ann.  Cas.  672. 

In  this  case  the  shipper  gave  no  authority 
to  the  American  Company  to  place  a  valua- 
tion on  the  chickens.  He  never  ratified  the 
act  of  the  American  Company  In  placing  a 
value  thereon.  The  evidence  discloses  no 
course  of  dealing  from  which  such  author- 
ity might  be  presumed.  The  common-law 
liability  of  the  carrier  cannot  be'  limited,  ex- 
cept by  contract  with  the  shipper,  express  or 
implied.  No  such  contract  is  disclosed  by 
the  evidence,  and  appellant's  remedy.  If  any, 
is  against  the  American  Company.  There  is 
no  error  in  the  record. 

Judgment  affirmed. 


(178  Ind.  72) 

Ehc  parte  FRAlfCE,  Clerk  of  Supreme  Court. 

(No.  21,83Z) 
(Supreme  Court  of  Indiana.    June  21,  1911.) 

1.  CONSTITDnONAL  Law   (J  42*)— Statdtes— 
Validity— Party  Entitled  to  Raise  Qoes- 

TION. 

The  constitutionality  of  Acts  1911,  c.  117, 
defining  the  jurisdiction  of  the  Supreme  and 
Appellate  Courts,  and  providing:  for  the  transfer 
and  distribution  of  cases  pending  in  the  courts, 
may  be  raised  and  decided  on  a  petition  by  the 
clerk  of  the  Supreme  Court  and  ex  officio  clerk 
of  the  Appellate  Court  for  directions  as  to  his 
duty  under  the  act. 

[Bd.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Mg.  |§  39,  40;  Dec  Dig.  {  42.»] 

2.  Constitutional  Law   (g   56*)  —  Judicial 
Power— Leoislative  Intebference. 

Const  art.  7,  |  1,  as  emended  in  1881 
(Laws  1881,  c.  17),  providing  that  the  judicial 

Siwer  of  the  state  shall  be  vested  in  a  Supreme 
ourt,  In  circuit  courts,  and  in  such  other  courts 
as  the  Legislature  may  establish,  does  not  ex- 
pressly or  Impliedly  empower  the  Legislature  to 
establish  a  court  equal  in  rank  to  the  Supreme 
Court  or  in  any  degree  co-ordinate  with  it. 

[B>d.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  |§  63-65;  Dec.  EHg.  f  56.*] 

3.  CONSTTrUTIONAL     LAW      (I     56*)— JUBISDIC- 
TION  OP  "SUPBEME  OOUBT.  ' 

The  Supreme  Court,  created  by  Const,  art 
7,  J  1,  which  vests  judicial  power  in  a  Supreme 
Court  and  other  courts,  is  supreme  over  the 
other  two  departments  of  the  state  government, 
including  the  administrative,  and  it  cannot  be 
deprived  by  the  Legislature  of  its  powers;  the 
words  "Supreme  Court"  designating  the  highest 
court  of  the  state  or  nation,  possessing  the 
highest  and-  controlling  jurisdiction,  and  the 
word  "supreme,"  as  ased  in  connection  with  the 
word  "court,"  signifying  "over,  above,  beyond." 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  ii  63-65;  Dec.  Dig.  §  56.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  p.  6808.] 

4.  Courts  (5  220*)—Jobmdictioi»— Statutes— 

CONSTBUCnON. 

The  purpose  of  Acts  1901,  c.  247,  (  10, 
authorizing  the  transfer  of  cases  from  the  Ap- 
pellate Court  to  the  Supreme  Court  on  the 
ground  that  the  opinion  of  the  Appellate  Court 
contravenes  a  mling  precedent  of  the  Supreme 
Court,  or  that  a  new  question  of  law  directly 
involved  was  decided  erroneously  by  the  Appel- 
late Court,  is  to  give  the  Supreme  Court  a  re- 
vising power  over  the  decisions  of  the  Appel- 
late Court  when  necessary  in  order  to  control 


the  declaration  of  legal  principles,  in  conform- 
ity with  Const  art.  7,  |  1,  vesting  the  judicial 
power  In  a  Supreme  Court  and  otbpr  courts. 

[ESd.  Note. — ^F«r  other  cases,  see  Courts,  Dec. 
Dig.  i  220.*] 

5.  Constitutional    Law    (§    56*)— Judicial 

POWEB — liXOISLATIVE    INTEBFEBENCE. 

The  provision  of  Acts  1011,  c.  117,  defin- 
ing the  jurisdiction  of  the  Supreme  and  Appel- 
late Courts,  that  the  decision  of  the  Appellate 
Court  shall  be  final,  makes  the  Appellate  Court, 
within  the  jurisdiction  conferred  on  it,  co-or- 
dinate with  the  Supreme  Court,  and  withdraws 
from  the  Supreme  Court  revising  power,  and 
is  in  conflict  with  Const,  art  7,  §  1,  vesting  the 
judicial  power  in  a  Supreme  Court  and  other 
courts. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent.  Dig.  SS  63-65;    Dee.  Dig.  §  56.*] 

6.  Constitutional    Law    (|    56*)— Judicial 
Power— Legislative   Interfkrence. 

Where  a  court  Is,  by  the  Constitution, 
placed  at  the  head  of  the  judicial  system  of  a 
state,  the  Legislature  may  not  interfere  with 
its  existence  or  supremacy  nor  create  a  court  of 
co-ordinate  final  jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Gent  Dig.  §{  63-^5;   Dec.  Dig.  !  56.*] 

7.  Constitutional  Law  (|  56*)— Courts. 

Const,  art  7,  {  4,  declaring  that  the  Su- 
preme Court  shall  have  jurisdiction  co-extensive 
with  the  limitation  of  the  state  in  appeals  and 
writs  of  error  under  such  regulations  and  re- 
strictions as  may  be  pre8cril>ed  by  law,  when 
considered  in  connection  with  section  1,  vesting 
the  judicial  power  in  a  Supreme  Court  in  cir- 
cuit courts  and  such  other  courts  as  the  Legis- 
lature may  establish,  does  not  empower  the 
Legislature  to  deprive  the  Supreme  Court  of 
appellate  jurisdiction  in  all  cases  for  the  recov- 
ery of  money,  and  the  Legislature  may  not  strip 
the  Supreme  Court  of  all  appellate  jurisdiction 
in  such  cases  and  confer  a  final  jurisdiction 
thereunder  on  another  court  of  its  own  creation. 
[Ed.  Note. — For  other  cases,  see  Constitutional 
Law,  Cent  Dig.  H  63-65;  Dec.  Dig.  {  56.*] 

8.  Statutes  (S   64*)— Invalidity  in   Pabt— 

EFFECT. 

The  invalidity  of  the  provisions  of  Acts 
1911,  c.  117,  defining  the  jurisdiction  of  the 
Supreme  and  Appellate  Courts,  providing  that 
the  decision  of  the  Appellate  Court  in  cases 
within  its  jurisdiction  shall  be  final,  and  re- 
pealing conflicting  laws,  does  not  aSect  the  va- 
lidity of  the  provision  that  all  cases  pending 
in  the  Appellate  Court  and  not  distributed,  ana 
all  cases  subsequently  appealed  or  transferred 
to  the  Appellate  Court,  shall  be  distributed  in 
the  order  of  their  submission  and  placed  on 
the  docket  of  the  division  to  which  they  are 
distributed,  because  the  latter  provision  is.  in- 
dependent of  the  former  provisions. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  ff  58-66;   Dec.  Dig.  S  64.*] 

Morris  and  Cox,  33.,  dissenting. 

Petition  by  J.  Fred  France,  Clerk  of  the 
Supreme  Court  and  Ex  Offldo  Clerk  of  the 
Appellate  Court,  for  directions  as  to  his  of- 
ficial duty  under  Acts  1911,  c  117.  Act  ad- 
Judged  Invalid  In  part. 

Henley,  Matson  &  Gates,  for  petitioner. 
Miller,  Shirley,  Miller  &  Thompson,  amid 
curiae.    Ewbank,  Hanan-&  Hanan,  in  reply. 

JORDAN,  C.  J.  The  petitioner  herein,  J. 
Fred  France,  clerk  of  the  Supreme  Court  and 


•For  other  cases  see  same  topic  and  section  NUMBER  la  Deo.  Dig.  *  Am.  Dig.  Key  No.  Sefies  St  Bep'r  Indexes 
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ex  officio  clerk  of  the  Ap>pellate  Court,  bas 
aied  and  presented  a  petition  to  the  Supreme 
(jourt,  whereby  he  Invokes  Its  Judgment  and 
direction  in  respect  to  bis  official  duty  of 
transferring  undistributed  cases  pending  in 
the  Appellate  Court  to  the  Supreme  Court, 
and  in  transferring  cases  pending  in  the  Su- 
preme Court  to  the  Appellate  Court,  as  pro- 
vided and  required  by  section  2  of  an  act 
of  the  liCgislature  entitled  "An  act  concern- 
ing appeals  to  the  Supreme  and  Appellate 
Courts,  defining  the  Jurisdiction  of  each  of 
said  courts,  providing  for  the  distribution  of 
cases  appealed  and  not  distributed,  repealing 
all  laws  in  conflict,  •  •  •  and  expressly 
repealing  section  10  of  an  act,"  etc.  Approved 
and  in  force  on  March  3, 191L  See  Acts  1911, 
c.  117,  p.  201. 

The  first  section  of  this  act  provides  that: 
"All  appeals  tn  appealable  cases  in  the  fol- 
lowing classes  shall  be  taken  directly  to  the 
Supreme  Court:  First.  All  cases  in  which 
there  is  in  question,  and  such  question  is 
duly  presented,  either  the  validity  of  a  fran- 
■  chise  or  the  validity  of  an  ordinance  of  a 
municipal  corporation,  or  the  constitutional- 
ity of  a  statute,  state  or  federal,  or  the 
rights  guaranteed  by  the  state  or  federal  Con- 
stitution. Second.  All  criminal  prosecutions. 
Third.  Actions  to  contest  the  election  of  pub- 
lic officers.  Fourth.  Cases  of  mandate  and 
prohibition  and  actions  or  proceedings  in  quo 
warranto.  Fifth.  Cases  of  habeas  corpus. 
Sixth.  Actions  to  contest  wills.  Seventh.  AH 
actions  In  which  the  construction  of  a  will 
is  Involved.  Eighth.  Proceedings  to  establish 
drains  and  proceedings  to  change  or  Improve 
water  courses.  Ninth.  Condemnation  proceed- 
ings for  the  appropriation  of  lands  for  pub- 
lic use.  Tenth.  Proceedings  to  establish  grav- 
el roads  and  proceedings  to  establish  pub- 
lic highways  and  proceedings  to  vacate  pub- 
lic highways.  Eleventh.  Judgments  grant- 
ing or  denying  licenses  to  sell  intoxicating 
liquors.  Twelfth.  Prosecutions  for  contempt 
of  the  lower  courts.  Thirteenth.  Applica- 
tions for  admission  to  the  bar  to  practice 
law  and  proceedings  to  disbar  an  attorney  at 
law.  Fourteenth.  All  actions  involving  the 
title  to  real  estate  or  the  possession  thereof, 
fifteenth.  All  cases  involvint;  the  granting  or 
lefusal  to  grant  injunctions.  Sixteenth.  All 
cases  for  the  specific  performance  of  con- 
tracts. Seventeenth.  All  probate  matters  in- 
cluding all  suits  growing  out  of  the  settle- 
ment of  decedents'  estates ;  the  settlement  of 
the  estates  of  infants  and  the  settlement  of 
the  estates  of  persons  of  unsound  mind,  and 
all  matters  incident  thereto.  Eighteenth.  In- 
terlocutory orders  for  the  payment  of  money 
or  to  compel  the  execution  of  any  instru- 
ment of  writing,  or  the  delivery  or  assign- 
ment of  any  securities,  evidences  of  debt, 
documents  or  things  in  action.  Nineteenth. 
Interlocutory  orders  for  the  delivery  of  the 
possession  of  real  property  of  the  sale  there- 
of. Twwitleth.  Interlocutory  orders  appoint- 
ing or   refusing   to   appoint   receiver,    and 


Interlocutory  orders  granting  or  dlssolvtig. 
or  overruling  motions  to  dissolve  temporary 
injunctions.  Twenty-first  Interlocutory  or- 
ders upon  writs  of  habeas  corpus:  Provldetl, 
etc.  •  •  •  All  appealable  cases,  other 
than  those  herein  mentioned  shall  be  taken  to 
the  appellate  court." 

It  will  be  seen  that  by  section  1  of  this 
act  the  Jurls.dlction  of  the  Supreme  Court  is 
limited  to  21  classes  of  appealable  cases. 
Under  the  express  provision  of  the  statute  in- 
volved, all  appealable  cases  other  than  those 
over  which  Jurisdiction  is  invested  in  the 
Supreme  Court,  It  is  declared,  shall  be  taken 
to  the  Appellate  Court  By  this  provision 
of  the  case  the  entire  residuum  of  appellate 
Jurisdiction  is  swept  Into  or  lodged  in  that 
court.  It  will  be  noted  that  the  character  of 
the  cases  over  which  the  Appellate  Court 
is  given  final  Jirrisdiction  is  quite  important 
In  the  absence  of  any  of  the  questions  enum- 
erated or  mentioned  in  the  first  clause  of 
section  1,  being  involved,  it  includes  or  em- 
braces all  appealable  cases  for  the  recovery 
of  money  without  regard  to  any  limitation 
upon  the  amount.  The  amount  may  be  a 
million  dollars  or  over.  The  Jurisdiction  of 
the  Appellate  Court  in  cases  for  the  recovery 
of  money,  of  course,  will  include  all  cases  for 
the  recovery  of  damages  on  account  of  the 
wrongful  death  of  a  person,  all  injuries  ei- 
ther to  person  or  property  at  common  law  or 
under  a  statute ;  also,  cases  for  the  recovery 
of  damages  for  the  defamation  of  character. 
false  imprisonment,  malpractice,  and  to  re- 
cover statutory  penalties.  That  court  is  also 
invested  with  Jurisdiction  over  insanity  in- 
quests, cases  involving  the  rights  and  duties 
of  common  carriers,  cases  for  divorce,  and 
many  others  of  importance.  '  Under  Its  Jti- 
risdiction  the  Appellate  Court  is  authorized 
to  finally  decide  for  itself  all  questions  aris- 
ing, in  cases  before  it  In  regard  to  the  ad- 
missibility of  evidence  and  questions  of  prac- 
tice and  appellate  procedure.  Under  the  cir- 
cumstances, the  court,  within  the  Jurisdic- 
tion intrusted  to  it,  has  the  power  to  declare 
or  announce  what  in  its  Judgment  is  the 
governing  law  of  the  state.  It  Is  true  that  it 
is  required  to  follow  the  declsio"-.  of  the 
Supreme  Court;  but  in  the  absence  of  any 
revisory  power  or  control  over  its  decisions 
invested  in  that  court  who  is  to  determine 
whether  it  has  followed  the  decisions  of  the 
Supreme  Court?  With  two  exceptions  the 
Appellate  Court  is  given  Jurisdiction  in  all 
equity  cases.  Under  the  Jurisdiction  granted 
to  it,  it  necessarily  follows  that  it  has  the 
power  to  construe  statutes  and  interpret  con- 
tracts involved  in  any  of  the  cases  over 
which  it  has  Jurisdiction. 

Section  2  of  the  act  provides  that:  "Im- 
mediately upon  the  taking  effect  of  this  act 
the  clerk  of  the  Supreme  and  Appellate 
Courts  shall  transfer  to  the  Supreme  Court 
all  cases  then  pending  in  the  Appellate  Coui:t 
not  distributed,  the  jurisdiction  of  w'llch  is 
by   tills   act  conferred  upon  the   Supreme 
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Court,  and  docket  the  same  In  the  Supremie 
Court,  and  such  clerk  of  the  Supreme  and 
Appellate  Courts  shall  also  transfer  to  the 
Appellate  Court  all  cases  then  pending  in  the 
Supreme  Court  not  distributed,  the  jurisdic- 
tion of  which  is  by  this  act  conferred  upon 
the  Appellate  Court,  and  docket  the  same  in 
the  Appellate  Court,"  etc. 

Section  3  provides  that:  "All  cases  now 
pending  in  the  Appellate  Court  and  not  dis- 
tributed, and  all  cases  hereafter  appealed  or 
transferred  to  the  Appellate  Court  shall  be 
distributed  in  the  order  of  their  submission 
and  placed  upon  the  docket  of  the  division  to 
which  they  are  distributed.  Irrespective  of 
the  district  from  which  snch  appeals  may 
have  been  taken." 

Section  4  declares  that:  'The  Jurisdiction 
of  the  Appellate  Court  In  all  cases  In  which 
Jurisdiction  is  hereby  conferred  upon  said 
court  shall  be  final.    •    •    • " 

By  section  5  all  laws  or  parts  of  laws  In 
conflict  with  the  act  are  repealed,  and  sec- 
tion 10  of  an  act  entitled  "An  act  concern- 
ing appeals,  increasing  the  number  of  judges 
of  the  Appellate  Court,  providing  that  the 
same  shall  sit  in  two  divisions,  defining  their 
Jurisdiction  and  the  jurisdiction  of  the  Su- 
preme Court,"  etc.,  approved  March  12,  1901, 
Is  expressly  repealed. 

Attorneys  representing  parties  Interested 
in  undistributed  cases  pending  on  appeal  in 
the  Supreme  Court,  the  Jurisdiction  of  which, 
under  provision  of  the  act  in  question,  is 
lodged  in  the  Appellate  Court,  and  which 
are  required  to  be  transferred  to  that  court, 
have  been  permitted  to  appear  In  this  pro- 
ceeding, and  by  oral  and  written  argument 
have  raised  the  question  in  regard  to  the 
constitutional  validity  of  this  statute.  The 
Attorney  General,  together  with  associate 
counsel,  has  appeared  herein  and  seeks  to 
nphold  the  validity  of  the  act  in  question. 

[1]  That  under  the  petition  of  the  clerk  of 
this  court  the  constitutional  validity  of  this 
act  may  be  raised  and  decided  Is  a  propo- 
sition well  settled.  Ex  parte  Griffiths,  Re- 
porter, 118  Ind.  83,  20  N.  E.  513,  3  L.  R.  A. 
398,  10  Am.  St  Rep.  107;  Ex  parte  Sweeney, 
126  Ind.  583.  27  N.  E.  127;  Ex  parte  Brown, 
166  Ind.  503,  78  N.  E.  553,  and  anthorities 
there  cited;  Ex  parte  Fitzpatrlck,  171  Ind. 
657,  86  N.  E.  964. 

It  is  contended  and  argued  with  much 
force,  by  counsel  opposing  the  validity  of  the 
act,  that  by  the  provisions  of  section  4,  which 
declares  that  "the  Jurisdiction  of  the  Appel- 
late Court  in  all  cases  in  which  Jurisdiction 
is  hereby  conferred  upon  said  court  shall  be 
final,"  and  by  the  express  repeal  of  section 
10  of  the  act  of  March  12,  1901  (Laws  1901, 
c  247),  the  Legislature  has  attempted  to 
make  the  Appellate  Court  co-ordinate  with 
the  Supreme  Court  and  to  withdraw  from  or 
deprive  the  latter  court  of  its  superior  au- 
thority or  power  as  Invested  in  It  by  sec- 
tions 1  and  4  of  article  7  of  the  Constitu- 
tion of  this  state.    In  the  determination  of 


the  questions  herein  involved,  It  is  neces- 
sary to  refer  to  and  set  out  some  of  the  pro- 
visions of  the  Constitution.  By  article  3, 
i  1,  the  powers  of  the  state  government  are 
divided  Into  three  separate  departments, 
namely,  the  legislative,  the  executive,  includ- 
ing the  administrative,  and  the  Judicial,  and 
no  person  charged  with  the  official  duties  un- 
der one  of  these  departments  shall  exer- 
cise any  of  the  functions  of  another  except 
as  in  the  Constitution  expressly  provided. 

Turning  to  the  provisions  of  the  Consti- 
tution which  deal  with  the  Judicial  depart- 
ment of  the  state  government,  which  provi- 
sions are  embraced  in  article  7,  and  it  will 
be  seen  that  section  1  of  that  article  declares 
that:  "The  Judicial  power  of  the  state  shall 
be  vested  In  a  Supreme  Court,  In  circuit 
courts,  and  In  snch  other  courts  as  the  Gen- 
eral Assembly  may  establish." 

Section  2  of  the  same  article  provides  that*. 
"The  Supreme  Court  shall  consist  of  not  less 
than  three,  nor  more  than  five.  Judges,  a  ma- 
jority of  whom  shall  form  a  quorum;  they 
shall  hold  their  offices  for  six  years,  if  th^ 
So  long  behave  well." 

Section  4  declares  that:  "The  Supreme 
Court  shall  have  Jurisdiction  coextensive 
with  the  limits  of  the  state  in  appeals  and 
writs  of  error,  under  such  regulations  and 
restrictions  as  may  be  prescribed  by  law. 
It  shall  also  have  such  original  Jurisdiction 
as  the  General  Assembly  may  confer." 

Section  6  provides  that:  "The  Supreme 
Court  shall,  upon  the  decision  of  every  case, 
give  a  statement  in  writing  of  each  question 
arising  In  the  record  of  such  case  and  the 
decision  of  the  court  thereon." 

By  section  6  it  is  made  the  duty  of  the 
General  Assembly  to  "provide  by  law,  for 
the  speedy  publication  of  the  decisions  of 
the  Supreme  Court  made  under  this  Consti- 
tution.   •    ♦    •" 

A  Supreme  Court  of  this  state  has  existed 
ever  since  the  year  -of  1816,  In  which  year 
our  first  Constitution  was  adopted  and  the 
state  admitted  into  the  Union.  Section  1 
of  article  5  of  the  Constitution  of  1816  de- 
clared that:  "The  Judiciary  power  of  this 
state  both  as  to  matters  of  law  and  equity, 
shall  be  vested  in  one  Supreme  Court,  in 
circuit  courts,  and  in  snch  other  Inferior 
courts  as  the  General  Assembly  may  from 
time  to  time  direct  and  establish." 

In  onr  Constitution  of  1851  the  above  sec- 
tion of  the  Constitution  of  1816,  with  some 
minor  changes,  was  incorpofated  into  sec- 
tion 1  of  article  7,  and,  as  then  adopted, 
reads  as  follows:  "The  judicial  power  of 
the  state  shall  be  vested  in  a  Supreme  Court, 
in  circuit  courts  and  In  such  Inferior  courts 
as  the  General  Assembly  may  establish." 
This  section,  as  a  part  of  the  Constitution 
of  1851,  remained  unchanged  for  30  years, 
during  which  time  the  phrase  "such  inferior 
courts,"  as  therein  contained,  was  construed 
by  the  Supreme  Court  as  prohibiting  the 
Legislature — impliedly  at  least — from  creat- 
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lug  cotiTts  on  a  parity  In  rank  and  Jnrisdic- 
tlon  with  the  circuit  courts  of  the  state. 
See  Clem  v.  State,  33  Ind.  421;  Cropsey  v. 
Henderson,  63  Ind.  268. 

The  decisions  In  these  cases,  re-enforced 
by  the  opinion  of  able  lawyers  to  the  effect 
that  all  courts  created  by  the  Legislature 
must  necessarily,  by  the  forpe  of  the  words 
"such  Inferior  courts  as  the  Legislature  may 
establish,"  be  inferior  to  the  circuit  courts, 
led  up  to  a  proposed  amendment  of  section 
1  of  article  7  of  the  Constitution  of  1851  em- 
powering the  General  Assembly  to  establish 
courts  which  would  not  be  inferior  to  the 
circuit  courts.  Consequently,  in  1877,  an 
.  amendment  to  this  section  was  proposed  by 
the  Legislature  of  that  year  (Laws  1887,  p. 
162).  By  it  the  word  "inferior"  was  elimi- 
nated from  section  1,  supra,  and  the  word 
"other"  was  inserted  instead.  On  account 
of  the  holding  of  the  Supreme  Court  in  State 
T.  Swift,  69  Ind.  505,  this  amendment  was 
not  finally  ratified  by  the  electors  of  the 
state  and  made  a  part  of  the  Constitution 
until  March  14,  1881  (Laws  1881,  p.  31). 

It  is  insisted  that,  under  our  Constitution 
as  amended  in  1881,  the  Legislature  can  es- 
tablish no  court  of  a  higher  rank  than  the 
circuit  courts;  nor  can  It  invest  such  a  court 
so  established  with  a  larger  Jurisdiction  than 
that  which  it  may  confer  upon  the  circuit 
courts.  As  we  view  the  case  before  us,  the 
decision  of  this  proposition  is  not  essential 
to  the  question  therein  Involved;  therefore 
we  pass  it  without  consideration. 

[2]  It  is  manifest  that  section  1  of  article 
7  of  the  Constitution,  as  amended,  neither 
expressly  nor  impliedly  empowers  the  Legis- 
lature to  establish  a  court  equal  In  rank  to 
the  Supreme  Court  or  In  any  degree  co-or- 
dinate with  that  tribunal. 

Counsel,  seeking  to  uphold  the  validity  of 
the  statute,  advance  the  argument  In  support 
of  section  4  that  there  is  no  legal  right  of 
appeal  in  any  case;  that.  If  an  appeal  is  al- 
lowed, it  is  merely  a  matter  of  grace  on  the 
part  of  the  legislative  department.  In  re- 
spect to  this  question,  we  may  at  the  very 
threshold  announce  that  the  cardinal  point 
herein  Involved  \a  not  one  in  regard  to  what 
cases  or  to  what  courts  litigants  shall  be  al- 
lowed the  right  of  appeal  from  Judgments 
of  the  trial  courts.  The  question  Involved  Is 
not  one  merely  of  private  or  personal  bene- 
fit, but  Is  one  which  concerns  all  persons  of 
the  state,  and  Is  not  to  be  tied  down  solely 
to  the  mere  rights  of  litigants.  It  will  be 
noted  that  by  section  1  of  article  7  of  the 
Constitution  the  Judicial  power  of  the  state 
Is  vested  In  a  Supreme  Court,  circuit  courts, 
and  such  other  courts  as  the  General  Assem- 
bly may  establish. 

The  word  "supreme,"  as  used  in  connection 
with  or  In  reference  to  courts,  has  a  well-un- 
derstood and  settled  meaning.  It  Is  a  deriv- 
ative word,  derived  from  "super";  the  latter 
signifying  "over,  above,  beyond."  See  Web- 
ster's International  Dictionary.     Under  the 


word  "court,"  In  the  Century  Dictionary,  it 
Is  said  that  the  Supreme  Court  Is  "the  desig- 
nation usually  prescribed  by  law  for  the 
highest  court  of  the  state  or  nation.  •  ♦  • 
In  the  United  States  the  name  is  usually 
givai  to  the  court  having  the  general  ap- 
pellate Jurisdiction  over  Inferior  courts  and 
original  Jurisdiction  to  supervise  the  pro- 
ceedings of  inferior  courts."  In  18  Am.  & 
Eng.  Ency.  of  Law,  on  page  38,  It  is  said: 
'Supreme  Courts  are  those  which  possess  the 
highest  and  controlling  Jurisdiction." 

The  controlling  power  of  the  Supreme 
Court  of  this  state  within  its  functions  has 
been  frequently  recognized  and  affirmed  by 
that  tribunal.  State  ex  rel.  v.  Noble,  118  Ind. 
350,  21  N.  B.  244,  4  L.  R.  A.  101,  10  Am.  St. 
Rep.  143;  Ex  parte  Griffiths,  supra;  Bran- 
son V.  Studabaker,  133  Ind.  147,  33  N.  E.  98; 
Pittsburgh,  etc.,  R.  Co.  v.  Peck,  172  Ind.  562, 
88  N.  E.  939.  • 

The  last  case  cited  arose  on  account  of 
the  Appellate  Court  calling  in  question  the 
final  and  conclusive  character  of  an  order  of 
the  Supreme  Court,  transferring  that  case 
to  the  Appellate  Court  on  the  ground  that 
Jurisdiction  thereover,  under  the  law,  was 
lodged  in  the  latter  court.  In  passing  upon 
the  question  as  there  involved,  the  court 
said:  "Under  the  Constitution  of  this  state 
there  is  and  can  be  but  one  Supreme  Court 
It  is  the  highest  Judicial  tribunal  having  ap- 
pellate Jurisdiction  within  the  state,  and  is 
fully  Invested  under  the  organic  law  with 
the  right  and  power  to  determhie,  not  only 
Its  own  Jurisdiction,  but  also  has  the  power 
and  authority  ultimately  and  conclusively  to 
determine,  under  the  law,  the  Jurisdiction  of 
all  other  Judicial  tribunals  within  the  state. 
By  Its  decisions  it  determines  what  is  the 
law  of  the  land  within  its  territorial  Juris- 
diction, and  all  courts  within  the  state,  as 
well  as  all  persons  therein,  are  controlled 
by  Its  decisions  relative  to  what  Is  the  law, 
and  should  yield  obedience  thereto." 

In  State  ex  rel.  v.  Noble,  supra,  the  couri, 
among  other  things,  said:  "Under  our  Con- 
stitution, as  amended,  the  Legislature  may 
establish  court's;  but  It  cannot  destroy  the 
constitutional  courts — the  circuit  courts  and 
the  Supreme  Court — nor  can  It  change  their 
organization,  nor  redistribute  their  powers, 
for  these  courts  owe  their  organization  to 
the  Constitution,  and  as  the  Constitution 
has  ordained  that  they  shall  be  organized, 
so  they  shall  be.  Judicial  power  distributed 
by  the  Constitution  is  beyond  legislative  con- 
trol." Continuing  further  along  in  Its  opin- 
ion, the  court  said:  "The  duty  of  maintain- 
ing the  separation  of  the  departments  of  the 
government  and  the  integrity  and  existence 
of  the  courts  as  established  and  organized 
by  the  Constitution  is  one  of  the  most  im- 
portant that  the  Judiciary  is  required  to 
perfotm.  It  is  the  duty  of  the  courts  to  up- 
hold the  Constitution  as  it  is  written,  and 
to  yield  no  part  of  their  right  or  authority. 
Judges  are  chosen  for  the  purpose  of  main- 
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tainisg  the  IlmltatlonB  of  the  Constltntlon, 
without  which  free  government  cannot  exist. 
As  said  by  the  Court  of  Appeals  of  New 
York:  'If  this  provision  were  Intended  solely 
for  the  protection  of  the  court  or  Its  Judges, 
they  might  waive  It;  but  we  do  not  think  It 
was  so  intended.  It  was,  In  our  judgment, 
like  the  whole  Judicial  system  of  the  state, 
intended  for  the  benefit  of  the  people,  and 
to  secure  to  litigants  a  forum  in  which  they 
might  have  their  controversies  adjudged. 
The  Jurisdiction  which  the  Constitution  pre- 
serves in  the  courts  named  is  inalienable, 
and  carries  with  it  the  corresponding  duty 
on  the  part  of  those  courts  to  exercise  it, 
when  called  upon  in  proper  form  to  do  so.' 
Alexander  v.  Bennett,  60  N.  T.  204." 

In  Branson  v.  Stndabaker,  supra,  It  is 
said:  "The  Supreme  Court  is  undoubtedly 
the  highest  judicial  tribunal  of  the  state, 
and  takes  Its  rank  from  the  Constitution. 
As  its  rank  Is  bestowed  upon  It  by  the  Con- 
stitution, the  Legislature  cannot  lower  that 
rank  or  deprive  it  of  the  authority  incident 
to  its  position  as  the  superior  judicial  tribu- 
nal of  the  state.  •  •  •  It  is  not  in  the 
power  of  the  Lieglslature  to  make  the  Su- 
preme Court  Inferior,  In  any  respect,  to  any 
other  tribunal;  but  in  it  remains  secure  from 
legislative  attack,  the  highest  judicial  pow- 
er distributed  by  the  Constitution.  There 
must  be  in  every  state  a  court  capable  of 
exercising  ultimate  judicial  power,  otherwise 
there  would  be  unending  conflict  In  this 
state  there  is  a  court  invested  with  ultimate 
judicial  power,  and  that  is  the  Supreme 
Court.  •  •  •  The  Legislature  cannot, 
under  the  guise  of  conferring  inferior  appel- 
late jurisdiction  upon  other  tribunals,  grant 
them  unlimited  appellate  jurisdiction;  but 
it  may  grant  such  tribunals  appellate  juris- 
diction by  limiting  it  to  classes  of  cases  not 
of  the  highest  grade,  and  restWcting  its  au- 
thority to  appeals  from  recovery  of  a  lim- 
ited nature." 

[t]  That  within  the  exercise  of  Its  func- 
tions and  powers,  under  the  Constitution, 
the  Supreme  Court  of  this  state  is  in  the 
full  sense  of  that  word  supreme  over  the 
other  two  departments  of  the  state  govern- 
ment, including  the  administrative,  and  that 
it  cannot  be  stripped  or  deprived  by  the 
Legislature  of  its  powers  and  rights  under 
the  Constitution,  is  settled  beyond  success- 
ful controversy.  Having  partially  consid- 
ered the  character  and  power  of  this  tribu- 
nal, we  pass  a  further  consideration  thereof 
for  the  present  and  take  up  and  consider 
the  Appellate  Court  as  established  by  the 
Legislature  and  the  Jurisdiction  conferred 
upon  It  by  that  body. 

It  was  created  or  established  in  188L  See 
Acts  1881.  p.  39.  The  Legislature  in  this 
act  gave  a  reason  for  establishing  this  court 
that  "there  ia  a  pressing  demand  for  some 
measure  for  the  relief  of  the  Supreme 
Court."  It  was  provided  that  the  court 
should  consist  of  Itve  Judges,  and  it  was 


invested  with  quite  a  limited  Jurisdiction 
over  appealable  cases:  E^rst,  cases  of  mis- 
demeanor; second,  cases  originating  before 
a  justice  of  the  peace  where  the  amount  in 
controversy  exceeds  ?50;  third,  cases  for  the 
recovery  of  money  where  the  amount  In 
controversy  does  not  exceed  ^1,000;  fourth, 
cases  for  the  recovery  of  specific  persohal 
property ;  fifth,  actions  between  landlord  and 
tenant  for  the  recovery  of  the  possession  of 
leased  premises;  sixth,  all  cases  of  appeals 
from  orders  allowing  or  disallowing  claims 
against  decedents'  estates.  It  was  provid- 
ed that  In  all  such  oases  the  decision  of  the 
Appellate  Court  should  I>e  final.  It  was  fur- 
ther provided,  however,  that,  if  the  valid- 
ity of  a  statute  of  the  state  or  of  the  Unit- 
ed States  was  involved,  such  cases  should 
be  certified  and  transmitted  to  the  Supreme 
Court  to  be  decided  by  the. latter  court  By 
an  act  of  the  Legislature  passed  in  1893  (see 
Arts  1893,  p.  29)  the  jurisdiction  of  the  Ap- 
I>ellate  Court  over  appeals  was  somewhat  en- 
larged or  extended  so  as  to  include  all  ac- 
tions for  the  recovery  of  money  where  the 
amount  in  controversy  did  not  exceed  $3,600, 
and  also  cases  arising  out  of  matters  of 
probate.  It  was  further  provided  by  this 
amendatory  act  that,  in  all  cases  where 
the  Appellate  Court  has  Jurisdiction,  its  de- 
cisions should  be  final.  The  exceptions  to 
this  jurisdiction  were  as  follows:  First, 
cases  where  the  constitutionality  of  a  stat- 
ute, federal  or  state,  or  the  validity  of  an 
ordinance  of  a  municipal  corporation,  is  In 
question,  and  such  question  Is  duly  present- 
ed ;  second,  suits  in  equity ;  third,  where  the 
title  to  real  estate  is  in  issue.  'I'he  period 
of  the  existence  of  the  Appellate  Court  un- 
der the  act  creating  it  was  limited  to  six 
years  from  the.  1st  of  March,  1891,  and  no 
longer.  At  the  end  of  that  time  it  was  pro- 
vided that  the  Supreme  Court  should  assume 
the  jurisdiction  of  all  causes  and  other 
business  pending  in  said  Appellate  Court 
By  an  act  of  the  Legislature  in  1897  (Laws 
1897,  c.  9),  four  years  additional  time  for  its 
existence  was  given,  and  in  1809  (Laws  1889, 
c.  22)  a  further  period  of  two  years  and  two 
months  was  added  to  its  existence.  In  each 
of  these  latter  acts  it  is  also  expressly  pro- 
vided that  "at  the  end  of  which  time  the 
Supreme  Court  shall  a^ume  Jurisdiction  of 
all  causes  and  other  business  pending  in 
said  Appellate  Court" 

After  the  creation  of  the  AppeUate  Court, 
much  controversy  arose  among  Judges  and 
lavryers  of  this  state  in  regard  to  the  con- 
stitutional validity  of  the  act  creating  It 
This  was  especially  true  in  regard  to  the 
provision  which  declared  that  its  decisions 
should  be  final  in  the  absence  of  any  author- 
ity giving  the  Supreme  Court  any  super- 
vening control  thereover.  It  was  contended 
by  able  lawyers  that  und^  the  drcumstano. 
es,  by  this  finality  provision  in  the  statute, 
the  Appellate  Court,  to  the  extent  of  the  Ju- 
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rlsdlcUon  conferred  upon  It,  was  made  co- 
ordinate wltb  tbe  Supreme  Court  In  fact, 
on  account  of  tbe  supposed  absence  of  an- 
tboiity  on  tbe  part  of  tbe  Supreme  Court 
to  exercise  in  some  manner  a  revisory  or  re- 
viewing rlgbt  over  the  decisions  of  the  Ap- 
pellate Court  in  order  to  make  tbem  con- 
form. If  necessary,  to  tbe  ruling  precedents 
of  tbe  Supreme  Court,  and  tbereby  keep 
ihem  In  harmony  with  those  of  tbe  latter 
court,  two  lines  of  decisions  were  created. 
Consequently  there  arose  much  confusion 
in  respect  to  tbe  law  which  would  control  in 
a  particular  case.  Under  tbe  drcumstanc- 
es  as  tbey  then  existed,  that  question  seem- 
ingly depended  upon  the  court,  whetlier  Ap- 
pellate or  Supreme,  to  which  tbe  cause  might 
anally  be  appealed.  To  remedy  this  condi- 
tion of  afTalrs,  and  to  eliminate  from  tbe 
act  creating  tlie  Appellate  Court  the  pro- 
vision impressing  its  decisions  uncondition- 
aUy  with  flnallty,  the  Legislature  In  1901 
enacted  a  statute  revising  the  law  pertain- 
ing to  that  tribunal.  This  was  entitled  "An 
act  concerning  appeals,  Increasing  the  num- 
ber of  judges  of  the  Appellate  Court,"  etc., 
ai^roved  March  12,  1901  (Acts  1901,  p.  865). 
By  it  the  number  of  Judges  of  the  Appellate 
Court  was  Increased  to  six,  and  tbe  court 
was  authorized  to  sit  In  two  divisions. 

It  was  declared  by  section  9  of  this  act 
that:  "No  appealable  case  shall  hereafter 
be  taken  directly  to  the  Supreme  Court  un- 
less It  be  within  one  of  the  following  class- 
es :  First  Cases  In  which  there  is  In  ques- 
tion, and  such  question  Is  duly  presented, 
either  the  validity  of  a  franchise,  or  tbe 
validity  of  an  ordinance  of  a  municipal  cor- 
poration, or  tbe  constitutionality  of  a  stat- 
ute, state  or  federal,  or  rights  guaranteed 
by  tbe  state  or  federal  Constitution.  Sec- 
ond. All  prosecutions  for  felonies.  Third. 
Actions  to  contest  the  election  of  public  otll- 
cers.  Fourth.  Cases  of  mandate  and  probibl- 
tlon.  Fifth.  Cases  of  habeas  corpus.  Sixth. 
Actions  to  contest  wills.  Seventh.  Interloc- 
utory orders  appointing  or  refusing  to  ap- 
I)oint  receivers,  and  Interlocutory  orders 
granting  .or  dissolving  or  overnillng  motions 
to  dissolve  temporary  Injunctions.  Eighth. 
Proceedings  to  establish  public  drains  and 
proceedings  to  change  or  improve  water 
courses  Ninth.  Proceedings  to  establish 
grave]  roads."  It  was  provided  by  this  sec- 
tion that  all  other  appealable  cases  should 
be  taken  to  tbe  Appellate  Court 

By  section  10  of  this  act  It  was  declared 
that  "tbe  jurisdiction  of  the  Appellate  Court 
shall  be  dnal  except  under  tbe  following  con- 
ditions: First  If  In  any  case,  two  of  the 
judges  of  either  division  are  of  the  opinion 
tbat  a  ruling  precedent  of  the  Supreme  Court 
Is  erroneous,  the  case,  with  a  written  state- 
ment of  tbe  reasons  for  such  opinion,  shall 
be  transferred  to  tbe  Supreme  Court"  Tbe 
second  condition  was  that  the  losing  party 
In  any  case  decided  by  either  divlslo'i  of  tbe 
Appellata  Court  might,  within  HO  days  after 


the  overruling  of  bis  petition  for  rehearing 
by  the  Appellate  Court  tile  in  the  Supreme 
Court  an  application  for  tbe  transfer  of  tbe 
case  to  tbat  court  on  the  ground  that  the 
opinion  of  tbe  Appellate  Court  contravened 
a  ruling  precedent  of  tbe  Supreme  Court, 
or  that  a  new  question  of  law  was  directly 
involved  In  tbe  case  and  was  decided  er- 
roneously by  the  Appellate  Court  It  was 
further  provided  that  If  tbe  application  to 
transfer  "be  granted,  the  judgment  of  said 
division  of  the  Appellate  Court  Is  tbereby 
vacated,  and  the  case  shall  be  transferred  to 
the  docket  of  tbe  Supreme  Court"  The 
third  condition  was  tbat.  In  any  case  de- 
cided by  either  of  tbe  divisions  of  the  Ap- 
pellate Court,  the  losing  pai^y  shall  have 
tbe  right  to  appeal  to  the  Supreme  Court 
when  tbe  amount  In  controversy,  exclusive 
of  costs  and  Interest  on  tbe  judgment  of  tbe 
trial  court  exceeds  $6,000,  etc. 

L4]  The  purpose  of  the  provision  of  sec> 
tion  10  of  the  act  of  1901,  which  authorized 
transfers  from  tbe  Appellate  Court  to  tbe 
Supreme  Court  was  not  In  tbe  Interest  of 
the  losing  litigant  but  was  to  give  the  Su- 
preme Court  a  revising  hand  over  the  opln- 
ioos  of  the  Appellate  Court,  when  neces- 
sary. In  order  to  control  .the  declaration  of 
legal  principles  contained  therein.  Klein  T. 
Nugent  Gravel  Co.,  VSSi  Ind.  509,  70  N.  E. 
801;  United  States  Cement  Co.  v.  Cooper, 
172  Ind.  599,  88  N.  E.  (59.  In  this  latter 
case  the  court  said:  "Tbe  obvious  purpose 
of  tbe  Legislature  in  providing  for  this 
class  of  transfers  from  the  Appellate  Court 
to  tbe  Supreme  Court  was  to  keep  tbe  deci- 
sions of  tbe  two  courts  of  appeal  harmonious 
and  consistent,  and  thus  avoid  tbe  confu- 
sion tbat  would  arise  from  two  Incompatible 
lines  of  legal  Interpretation."  Upon  tbe 
same  point,  see,  also,  Terre  Haute,  etc.,  Co. 
V.  Roberts,  91  N.  E.  941,  942.  This  statute 
of  1901  expressly  repealed  all  provisions  of 
former  acts  limiting  tbe  existence  of  the  Ap- 
pellate court,  and  thereby  the  life^  of  that 
tribunal  was  continued  Indetiuitely-^t  least 
until  abolished  by  tbe  Legislature. 

It  Is  well  known  tbat  tbe  drafting  of  this 
act  of  1901  was — in  part  at  least — the  work 
of  the  judges  then  composing  tbe  Supreme 
Court  and  Appellate  Court  and  the  provl> 
sion  therein  allowing  transfers  on  tbe  appli- 
cation of  tbe  losing  party  in  a  case  in  tbe 
Appellate  Court  to  the  Supreme  Court  was 
to  an  extent  modeled  after  the  provision  of 
Act  Cong.  Marcb  3,  1891,  a  617,  2tt  SUt  829 
(U.  8.  Comp.  St  1901,  p.  647),  by  which  the 
Circuit  Court  of  Appeals  was  created,  wbicb 
act  provided  tbat  the  decisions  of  that  court 
In  a  certain  class  of  appealable  cases 
should  be  tlnal;  but  further  provided  that 
"In  any  such  case  as  is  hereinbefore  made 
tlnal  in  the  Circuit  Court  of  Appeals  it  shall 
be  competent  for  tbe  Supreme  Court  to  re- 
quire, by  certiorari  or  otherwise,  any  such 
case  to  be  certlOed  to  the  Supreme  Court  for 
its  review  and  determination  with  the 
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power  and  authority  In  the  case  as  If  It 
had  been  carried  by  appeal  or  writ  of  error 
to  the  Supreme  Court"  The  act  of  1901, 
however,  Instead  of  authorizing  the  removal 
of  cases  from  the  Appellate  to  the  Supreme 
Court  by  certiorari,  provided  a  simple  proce- 
dure for  that  purpose.  The  object  of  the 
provision  In  the  act  of  Congress  In  author- 
izing thecertlllcatlon  of  cases  from  the  Cir- 
cuit Court  of  Api)eals  to  the  Supreme  Court 
Is  fully  disclosed  In  the  case  of  Forsyth  v. 
Hammond,  im  V.  S.  5U«,  17  Sup.  Ct  665, 
41  U  Ed.  1(W5.  Judge  Brewer,  In  speaking 
for  the  court  In  that  appeal  In  respect  to 
the  act  of  Congress,  supra,  creating  a  Cir- 
cuit Court  of  Appeals  whose  decisions  in 
certain  cases  were  declared  to  be  Hnal,  said : 
"While  this  division  of  appellate  power  was 
the  means  adopted  to  reduce  the  accumula- 
tion of  business  of  this  court,  It  was  foreseen 
that  Injurious  results  might  follow  If  an  ab- 
solute finality  of  determination  was  given 
to  the  Courts  of  Appeal.  Mine  separatje  ap- 
pellate-tribunals might  by  their  differences 
of  opinion,  unless  held  in  check  by  the  re- 
viewing power  of  this  court,  create  an  un- 
fortunate confusion  In  respect  to  the  rulM 
of  federal  decision.  •  *  •  cases  of  a 
class  In  which  flnality  of  decision  was  given 
to  the  Circuit  Courts  of  Appeals  might  In- 
volve questions  of  such  public  and  national 
Importance  as  to  require  that  a  considera- 
tion and  .  determination  thereof  should  '  be 
made  by  the  supreme  tribunal  of  the  nation. 
It  was  obvious  that  all  contingencies  in 
which  a  decision  by  this  tribunal  was  of 
importance  could  not  be  foreseen,  and  so 
there  was  placed  In  the  act  creating  the 
Courts  of  Appeal,  In  addition  to  other  pro- 
visions for  review  by  this  court,  this  enact- 
ment :  'And  excepting  also  that  In  any  such 
case  as  Is  hereinbefore  made  final  In  the 
Circuit  Court  of  Appeals  it  shall  be  compe- 
tent for  the  Supreme  Court  to  require,  by 
certiorari  or  otherwise,  any  such  case  to  be 
certitled  to  the  Supreme  Court  for  Its  review 
and  determination,' "  etc. 

To  reassert  what  we  have  previously  said, 
the  provision  of  section  10  of  the  act  of 
1901,  authorizing  the  transfer  of  cases  from 
the  Appellate  Court  to  the  Supreme  Court, 
on  the  ground  that  the  opinion  of  the  Ap- 
pellate Court  contravened  a  ruling  precedent 
of  the  Supreme  Court,  or  that -a  new  ques- 
tion of  law  is  directly  Involved  and  was  de- 
cided erroneously,  was  intended  to  give  the 
Supreme  Court  of  this  state  a  revising  hand 
over  the  decisions  of  the  Appellate  Court, 
as  was  the  purpose  of  the  act  of  Congress, 
supra,  authorizing  the  Supreme  Court  of  the 
United  States  to  remove  by  certiorari  cases 
from  the  Circuit  Court  of  Appeals  to  the 
Supreme  Court  of  the  United  States. 

In  1907  the  liCglslature  amended  section  9 
of  the  act  of  1901  (Acta  1907,  p.  237).  By 
this  amendatory  statute  the  Supreme  Court 
was  given  Jurisdiction  over  certain  other  ad- 
ditional   cases,    among   which    were   those 


wherein  the  Judgment  of  the  trial  court  ex- 
ceeded $6,000.  By  this  same  act  subdivision 
3  of  section  10  of  the  statute  of  1901,  which 
provided  for  appeals  from  the  Appellate 
Court  to  fbe  Supreme  Court  in  cases  of  a 
money  recovery  In  the  lower  court  in  excess 
of  $6,000,  was  repealed.  The  obvious  reason 
for  the  repeal  of  this  provision  was  that  un- 
der this  amendatory  act  an  appeal  from  the 
trial  court  from  a  money  Judgment  In  ex- 
cess of  $6,000  was  to  be  taken  directly  to 
the  Supreme  Court 

The  statute  of  1901,  as  amended  by  the  act 
of  1907,  appeared  to  be  satisfactory  to  both 
bar  and  bench  of  this  state,  and  remained  in 
full  force  and  effect  at  the  time  the  act  of 
1911  was  passed. 

[t]  In  view  of  the  dedsions  of  the  Su- 
preme Court  In  declaring  the  purpose  for 
which  the  transfer  provision  in  that  act  was 
inserted,  we  are  unable  to  conjecture  what 
cause  actuated  or  prompted  the  Legislature 
of  1911  to  change  as  It  did  the  act  of  1901, 
by  declaring  that  the  decisions  of  the  Ap- 
pellate Court  shall  be  final,  and  by  repeal- 
ing section  10  of  the  act  of  1901,  which  au- 
thorized transfers  from  the  Appellate  Court 
to  the  Supreme  Court  After  conferring  up^ 
on  the  Appellate  Court  the  enlarged  Juris- 
diction as  shown,  including  a  class  of  cases 
which  may  involve  the  decisions  of  ques- 
tions of  great  Importance  to  the  people  of 
this  state,  the  Legislature  for  some  reason 
not  apparent  deemed  it  proper  to  declare  that 
the  decisions  of  the  Appellate  Court  In  all 
such  cases  should  be  unconditionally  final ; 
thereby  attempting  to  deprive  the  Supreme 
Court  of  the  right  to  revise  or  review  such 
decisions  in  order  to  keep  them  In  harmony 
or  consistent  with  the  law  of  the  land  as  an- 
nounced by  the  latter  court  and  avoid  con- 
flicts and  confusion  In  respect  to  the  hold- 
ings of  the  two  courts. 

We  believe  that  the  act  of  1901,  In  pro- 
riding  that  the  decisions  of  the  Appellate 
Court  should  be  final,  subject  to  the  condi- 
tions as  therein  prescribed  under  the  Consti- 
tution, went  to  the  boimdary  line  of  the  pow- 
er of  the  legislative  department.  By  the  act 
of  1911,  however,  the  Legislature  carved  out 
a  Jurisdiction  for  the  Appellate  Court  co- 
extensive with  the  limits  of  the  state,  and 
conferred  upon  it  the  power  to  review  and 
supervise,  on  appeal.  Judgments  rendered  by 
trial  courts  within  that  territory  in  large 
and  Important  classes  of  cases,  and  its  de- 
cisions are  made  final  in  all  appeals  over 
which  it  is  given  Jurisdiction.  That  the  ef- 
fect of  the  act  is  to  make  the  Appellate  Court 
within  the  Jurisdiction  conferred  upon  it  co- 
ordinate with  the  Supreme  Court  and  to 
withdraw  from  the  latter  court  all  revising 
and  reviewing  power,  and  therefore  make 
the  Appellate  Court  supreme  to  that  extent 
at  least,  Is  manifest  That  such  power,  un- 
der our  Constitution,  cannot  be  exercised  by 
the  Legislature,  is  well  settled  by  the  au- 


Digitized  by 


Google 


522 


95  MOBTHEASTERN  REPORTES 


(Ind. 


tborltles  to  which  we  wUI  hereafter  refer. 
It  Is  afiBrmed  by  this  court  In  Board  of  Com- 
missioners, etc.,  V.  Albright,  168  Ind.  564,  574, 
81  N.  E.  578,  581,  that:  "So  far  as  this  court 
(L  e..  Supreme)  Is  concerned,  the  creation  of 
a  'Supreme  Oonrt'  gives  to  It  Its  own  place 
at  the  head  of  the  Judicial  system.  There 
cannot  be  a  court  of  co-ordinate  Jurisdiction 
with  this  court,  for  otherwise  It  would  not 
be  supreme.  But  one  Supreme  C!ourt  was  es- 
tablished or  contemplated"— citing  authori- 
ties. 

{(]  A  leading  authority  on  the  point  In 
controversy  sums  up  the  law  as  follows: 
"Where  a  court  is  by  the  Constitution  placed 
at  the  head  of  the  Judicial  system  of  a  state, 
there  being  no  appeal  from  Its  Judgments  to 
any  other  state  tribunal,  the  Legislature  can- 
not interfere  with  Its  existence  or  Its  suprem- 
acy, nor  can  that  body  alter  the  nature  of 
its  Jurisdiction  and  duties,  nor  create  a  court 
of  co-ordinate  final  Jurisdiction,  for  no  stat- 
ute can  in  such  case  deprire  the  court  of  last 
resort  of  Its  rank  as  the  highest  and  ulti- 
mate Judicial  power;  but  where  the  Consti- 
tution expressly  or  impliedly  so  permits,  or 
where  Us  Judgment  ta  subject  to  (our  italics), 
review  by  the  court  of  dernier  ressort,  or 
where  its  Jurisdiction  is  so  limited  that  it 
cannot  equal  that  of  the  highest  court,  an 
intermediate  awwUate  court  may  be  created 
Iiaving  even  final  Jurisdiction,  where  the  Con- 
stitution is  not  exclusive  in  respect  to  Su- 
preme Courts  as  courts  of  last  resort"  11 
Cyc  706.  In  further  support  of  this  prop- 
osition, see  Branson  v.  Studebaker,  133  Ind. 
149,  33  N.  E.  98:  State  ex  rel.  Hovey  v.  No' 
ble,  118  Ind.  350,  21  N.  E.  244,  4  L.  R.  A. 
101,  10  Am.  St  Rep.  143 ;  Ex  parte  Griffiths, 
118  Ind.  83,  20  N.  E.  513,  3  L.  R.  A.  398,  10 
Am.  St.  Rep.  107;  Board  of  Commissioners 
v.  Albright  168  Ind.  564,  81  N.  E.  578 ;  Pitts- 
burg, etc.,  Co.  V.  Peck,  172  Ind.  577,  88  N. 
E,  939;  People  v.  Circuit  Judge,  37  Mich. 
474 ;  Brown  v.  Kalamazoo  Circuit  Judge,  75 
Mich.  274,  42  N.  W.  827,  5  U  R.  A.  226,  13 
Am.  St  Rep.  438;  Henderson  v.  Beaton,  52 
Tex.  20;  State  v.  Jones,  8  Rob.  (La.)  573; 
Flanlgan  v.  Guggenheim  Co.,  03  N.  J.  Law, 
647,  44  AtL  762;  State  v.  Villins,  140  Mo. 
523,  41  S.  W.  887;  Sharpe  v.  Robertson,  5 
Orat  (y&.)  518;  Traphagen  v.  Township,  39 
N.  J.  Law,  234;  Court  of  Appeals,  9  Colo. 
623,  21  Pac.  471 ;  Court  of  Appeals,  15  Colo. 
578,  26  Pac.  214;  People  v.  Richmond,  16 
Colo.  274,  26  Pac.  929 ;  Berkenfield  v.  People, 
191  111.  272,  61  N.  E.  86;  State  v.  Nast  209 
Mo.  708, 108  S.  W.  563 :  State  v.  AUen,  5  Kan. 
213;  Hildreth  v.  McInUre,  1  J.  J.  Marsh. 
(Ky.)  206, 19  Am.  Dec.  61 ;  Pate  v.  Wilming- 
ton, 122  N.  C.  877,  29  S.  E.  334;  Rhyne  v. 
Llpscombe,  122  N.  G.  650,  29  S.  E.  57;  El- 
liott on  Appellate  Procedure,  {$  2,  5,  25,  26, 
T2. 

In  Court  of  Appeals,  9  Colo.  623,  21  Pac. 
471,  the  Supreme  Court  of  Colorado  held  that 
an  Intermediate  court  liaving  appellate  and 


final  Jurisdiction  could  not  be  legally  creat- 
ed by  the  Legislature.  The  court  In  tliat 
case  affirmed  that:  "The  Judicial  power,  both 
appellate  and  original,  lodged  by  tlie  Con- 
stitution in  the  Supreme  Court  cannot  be 
transferred  to  another  court  created  by  the 
Legislature  in  any  maimer  so  as  to  make 
Its  decisions  and  opinions  final.  Tills  Juris- 
diction is  lodged  in  'a  Supreme  Court'  Two 
such  courts  with  like  Jurisdiction  and  pow- 
ers are  not  contemplated  by  the  Constitu- 
tion." 

In  People  ex  reL  v.  Circuit  Jndge^  supra, 
the  question  arose  as  to  the  power  of  the 
Legislature  to  deprive  the  circuit  courts  of 
any  tiortion  of  their  appellate  Jurisdictioa 
over  the  courts  of  the  Justices  of  the  peace. 
Chief  Justice  Cooley,  who  wrote  the  opinion 
of  the  court  in  that  case,  said:  "Both  these 
classes  of  courts  are  coustitntlcmal  courts, 
and,  80  far  as  any  Jurisdiction  la  conferred 
upon  either  by  the  Constitution,  It  is  beyond 
the  i;each  of  the  legislative  power.  •  •  • 
While  it  may  be  and  has  l>een  claimed  that 
the  appellate  Jurisdiction  still  remains, 
though  some  cases  are  removed  from  its 
scope,  there  can  be  no  plausible  argument  as 
we  think,  that  the  supervisory  control  is  left 
unimpaired  when  as  to  a  large  class  of  cases 
It  is  wholly  superseded,  and  the  control  con; 
ferred  upon  another  trtbnnal.  Any  reason- 
ing that  would  support  such  legislation  would 
Justify  a  like  apportionment  of  the  probate 
Jurisdiction  between  the  constitutional  pro- 
bate court  and  the  municipal  court9  of  legis- 
lative creation." 

In  Brown  v.  Kalamazoo  Circuit  Judge,  75 
Mich.  274,  42  N.  W.  827,  5  L.  R.  A.  226,  13 
Am.  St  Rep.  438,  the  court  in  considering  an 
act  of  the  Legislature  which  attempted  to 
make  changes  in  the  equity  practice  as  such 
practice  existed  when  the  Constitution  was 
adopted  so  as  to  confer  upon  a  Jury  larger 
powers  In  equity  cases,  said:  "As  it  is  not 
competent  for  the  Legislature  to  deprive  the 
Supreme  Court  of  Its  revisory  Jurisdiction 
over  all  other  stete  tribunals,  no  legislation 
which  practically  destroys  it  is  valid." 

In  Henderson  v.  Beaton,  supra,  an  act  of 
the  Legislature  created  a  commission,  whose 
members  were  styled  "Commissioners  of  Ap- 
peals," to  relieve  the  accumulation  of  busi- 
ness In  the  Supreme  Court  and  the  Court  of 
Appeals.  The  court  in  that  case  held  tliat 
if,  in  a  case  involving  life,  liberty,  or  proper- 
ty, litigants  were  denied  the  right  to  resort 
to  the  constitutional  courts  of  that  state,  and 
were  required  to  go  before  different  tribunal's 
organized  perhaps  under  unfavorable  circum- 
stances and  in  a  manner  less  calculated  to 
receive  wise  and  Impartial  adjndicatlons,  the 
Constitution  would  be  violated.  It  was  there 
said  that:  "The  constitutional  courts  are 
designed  to  secure  the  citizen  in  his  rights 
and  to  enforce  the  observance  of  the  consti- 
tutional limitations." 

In  People  T.  Richmond,  supra,  a  question 
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quite  similar  to  the  one  involved  in  tlie  case 
at  bar  was  considered.  The  Supreme  Court 
in  that  case  said:  "There  can  be  no  doubt 
about  the  supremacy  of  the  Supreme  Court 
This  court  is  placed  by  the  Constitution  at 
the  head  of  the  Judicial  system  of  the  state. 
From  its  Judgments  there  is  no  appeal  to 
any  other  state  tribunal,  and  Its  determina- 
tions are  binding  upon  the  rest  of  the  state 
Judiciary.  The  Legislature  cannot  Interfere 
with  its  existence  or  supremacy,  nor  can 
that  body  alter  the  nature  of  its  jurisdiction 
and  duties.  And  it  follows  of  course  tliat, 
without  change  in  the  fundamental  law,  the 
Legislature  cannot  create  a  court  of  co-or- 
dinate ftnaX  jurisdiction.  In  re  Court  of  Ap- 
peals, 9  Colo.  623  [21  Pac.  471] ;  In  re  Court 
of  Appeals,  15  Colo.  578  [26  Paa  214].  Ev- 
ery tribunal  established  by  statute,  whether 
clothed  with  original  or  appellate  powers, 
must,  like  the  trial  courts  expressly  named 
In  the  Constitution,  6c  inferior  to  the  Su- 
preme Court,  subject  to  its  'superintending 
control,'  and  guided  6y  its  decisions  upon 
(luestions  determined  in  the  exercise  of  its 
appellate  authority."    (Our  italics.) 

In  Traphagan  v.  Township,  supra,  the  Su- 
preme Court  of  New  Jersey  declared  that  the 
Legislature  was  "without  capacity  to  change 
the  nature  of  the  Supreme  Court,  either  by 
direct  abridgment  of  its  original  power,  or 
by  weakening  its  authority  by  lodging  It  co- 
ordinately  In  some  other  tribunal," 

In  Berkenfleld  v.  People,  191  111.  272,  61 
N.  E.  86,  the  Supreme  Court  of  Illinois  held 
that  the  act  creating  an  Appellate  Court 
therein  involved  was  not  unconstitutional  be- 
cause its  Judgments  might  be  reviewed  by 
the  Supreme  Court  upon  appeal. 

In  section  2  of  ElUott's  Appellate  Proce- 
dure, it  is  said :  "Where  the  ConstituUon 
defines  the  Jurisdiction  of  a  court,  the  Leg- 
islature cannot  take  it  away,  nor,  Indeed, 
change  It  In  any  material  respect  As  a 
corollary  of  this  principle,  it  must  follow 
that,  where  a  Supreme  Court  is  created  by 
the  Constitution  with  ultimate  appellate  Ju- 
risdiction, the  Legislature,  although  It  may 
have  the  po^er  to  establish  courts,  cannot 
take  away  the  superior  appellate  Jurisdic- 
tion. The  Constitution  of  Indiana  creates  a 
Supreme  Cburt  and  makes  it  the  highest  Ju- 
dicial tribunal  of  the  state,  so  that,  while 
inferior  tribunals  may  be  created,  a  higher 
one  cannot  be  established  by  the  Legisla- 
ture. While  the  Legislature  cannot  right- 
fully or  constitutionally  take  away  the  su- 
preme appellate  Jurisdiction  of  the  Supreme 
Court,  it  may  regulate  the  procedure,  desig- 
nate the  amount  that  shall  authorize  an  ap- 
peal, and,  within,  limits,  designate  the  class 
of  cases  that  may  be  appealed;  but  It  can- 
not, under  the  guise  of  regulating  the  pro- 
cedure or  the  right  of  appeal,  take  away  the 
essential  Jurisdiction  of  that  court  as  the 
highest  court  of  error  or  appeals." 

Continuing,  tn  section  6  of  the  same  work, 
It  ia  said:    "It  is  no  doubt  true  that,  under 


the  constitutional  amendments  of  1881,  de 
Legislature  may  create  intermediate  appel- 
late courts  (our  italics);  but,  as  it  cannot 
take  from  the  Supreme  Court  the  ultimate 
appellate  Jurisdiction,  It  would  seem  to  fol- 
low that  no  statute  can  be  valid  which  as- 
sumes to  vest  In  any  other  tribunal  than  the 
Supreme  Court  Jurisdiction  of  questions 
which  require  the  highest  expression  of  Ju- 
dicial Judgment  Whether  the  Legislature 
can  give  any  pther  tribunal  than  the  Sd- 
preme  Court  Jurisdiction  over  all  cases  in- 
volving simply  a  controversy  as  to  the  right 
of  money  is  doubtful,  for  it  seems  that,  even 
where  money  alone  is  in  dispute,  there  must 
be  some  limit  to  the  Jurisdiction  of  an  in- 
termediate tribunal,  otherwise  It  would  not 
be  inferior." 

As  we  have  seen,  the  Constitution  express- 
ly Invests  the  Supreme  Court  with  Jurisdic- 
tion coextensive  with  the  limits  of  the  state 
in  appeals  and  writs  of  error.  iSo  other 
court  of  appellate  Jurisdiction  created  by  the 
Legislature  can  by  that  body  be  authorized 
to  enter  this  domain  of  tb6  Jurisdiction  of 
the  Supreme  Court  to  the  entire  exclusion  of 
the  supervising  or  revlewiug  jurisdiction  of 
the  latter  court  State  ex  rel.  v.  Hovey, 
supra.  No  one  would  have  the  boldness  to 
argue  that  the  Legislature  might  divide  the 
state  into  two  districts,  one  north  and  the 
other  south,  and  Invest  the  Appellate  Court 
with  final  jurisdiction  over  cases  appealed 
from  the  trial  courts  in  the  Southern  dis- 
trict, leaving  the  Supreme  Court  to  have  ju- 
risdiction only  over  appealable  cases  arising 
In  the  Northern  district  It  Is  vain  to  argue 
that  the  act  in  question  has  due  regard  for 
the  supremacy  of  the  Supreme  Court  That 
this  Is  not  true  is  apparent  from  the  fact 
that  it  confers  final  jurisdiction  upon  the 
Appellate  Court  in  all  cases  for  the  recov- 
ery of  money  without  any  limitations  as  to 
the  amount  and,  in  effect  excludes  the  Su- 
preme Court  from  exercising  any  jurisdic- 
tion whatever  to  such  cases.  That  this  re-' 
suits  in  respect  to  such  cases  In  making  the 
Supreme  Court  virtually  Inferior  to  the  Ap- 
pellate Court  is  self-evident 

[7]  By  the  provision  "under  such  regula- 
tions and  restrictions  as  may  be  prescribed 
by  law"  as  contained  In  section  4  of  article 
7  of  the  Constitution,  the  Legislature  is  not 
empowered  to  entirely  deprive  the  Supreme 
Court  of  appellate  jurisdiction  in  all  cases 
for  the  recovery  of  money.  Section  2,  El- 
liott on  Appellate  Procedure;  Curry  v.  Mar- 
vto,  2  Fla.  411;  Alexander  y.  Bennett,  60 
N.  T.  204. 

Certainly  It  does  not  alter  the  case  that 
the  Legislature,  after  wholly  stripping  the 
Supreme  Court  of  all  appellate  Jurisdiction 
in  such  cases,  then  by  the  act  in  question 
confers  final  Jurisdiction  thereover  upon  an- 
other court  of  its  own  creation.  That  which 
the  Legislature  is  by  the  Constitution  pro- 
hibited from  doing  directly  it  cannot  do  todi- 
rectly.   The  question  with  which  we  have  to 
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deal,  as  tbe  same  Is  Inrolved  and  presents  It- 
self by  the  statute  under  consideration,  is  a 
new  one  in  this  jorlsdlctlon,  and,  as  now 
presented,  has  never  been  before  this  court. 

We  will  consider  the  cases  referred  to  by 
counsel  seeking  to  npbold  the  validity  of 
the  act  These  cases  arose  soon  after  the 
creation  of  the  Appellate  Court,  which,  as 
shown,  was  established  by  the  Legislature 
only  temporarily.  The  first  case  is  Ex  parte 
Sweeney,  126  Ind.  583,  27  N.  B.  127,  which 
arose  out  of  the  request  of  the  clerk  of  the 
Supreme  Court  for  instructions  in  regard  to 
what  cases  under  the  act  creating  an  Ap- 
pellate Court  should  be  distributed  by  him 
to  that  court  No  constitutional  question  ei- 
ther as  to  the  validity  of  the  court  or  its 
jurisdiction  under  the  statute  creating  or 
establishing  it  was  raised  or  considered  in 
that  case. 

In  Branson  t.  Stndabaker,  133  Ind.  149,  33 
N.  B.  98,  the  Jurisdictional  question  then 
raised  was  whether  the  tltl.e  to  real  estate 
was  in  issue.  If  so,  jurisdiction  under  tbe 
statute  was  in  the  Supreme  Court.  There 
is  nothing  said  by  the  court  in  that  ap- 
peal which  militates  in  any  way  against 
our  holding  in  the  case  at  bar.  The  court 
in  that  appeal  apparently  based  the  validity 
of  the  statute  creating  the  Appellate  Court 
wholly  upon  the  ground  that  Its  Jurisdiction 
was  80  limited  as  to 'prevent  it  from  equal- 
ing in  authority  the  Supreme  Court'. 

Tbe  case  of  Newman  v.  Gates,  150  Ind.  50, 
49  N.  E.  826,  arose  upon  a  petition  for  a 
writ  of  certiorari  to  be  issued-  by  the  Su- 
preme Court  to  the  Appellate  Court  to  re- 
quire the  latter  to  certify  over  the  case  of 
Gates  v.  Newman,  18  Ind.  App.  392,  46  N. 
B.  654,  In  order  that  it  might  be  determined 
by  the  Supreme  Court  whether  the  opinion 
of  tbe  Appellate  Court  in  that  case  contra- 
vened or  conflicted  with  the  decision  in  Goble 
V.  Dillon,  86  Ind.  327,  44  Am.  Rep.  308.  The 
conrt  held  that  the  decision  of  the  Appel- 
late court  did  not  in  any  manner  conflict 
with  the  decision  in  Goble  v.  Dillon,  supra, 
and  therefore  the  petition  for  the  writ  of 
certiorari  was  for  this  reason  dismissed. 
Having  reached  that  conclusion,  it  was  un- 
necessary for  the  court  to  go  into  a  consid- 
eration of  the  character  of  the  Appellate 
Court  or  tbe  authority  of  the  Supreme  Court 
to  issue  a  writ  of  certiorari  ordering  a  cer- 
tification of  the  case  in  question.  In  the 
Newman  Case,  supra,  however.  It  is  said 
that:  "There  can  be  no  doubt  that  the  leg- 
islature, in  creating  the  Appellate  Court  and 
particularly  In  the  enactment  of  the  section 
above  cited  (1.  e.,  the  section  requiring  the 
decisions  of  the  Appellate  Court  to  conform 
to  the  decisions  of  the  Supreme  Court)  ex- 
pressed its  intention  that  the  Interpretation 
of  the  law  in  the  courts  of  this  state  should 
remain  uniform  and  consistent,  and  that 
such  Interpretation  should  be  determined 
wholly  by  the  decisions  of  the  Supreme 
Conrt" 


In  concluding  the  consideration  of  tbe 
question  in  this  case,  we  may  say  that  the 
Judges  of  this  court,  upon  being  inducted  In- 
to office,  are  required  to  take  a  solemn  oath 
to  support  the  Constitution  of  the  state. 
This  duty  can  be  performed  no  more  sacred- 
ly by  them  than  In  upholding  and  maintain- 
Ing  the  constitutional  powers  and  authority 
invested  in  that  tribunaL 

[•]  Without  further  comment  we  con- 
clude, and  so  bold,  for  the  reasons  herein 
given,  that  the  act  of  the  Legislature  ap- 
proved March  8, 1911,  herein  involved,  is  vi- 
olative of  and  antagonistic  to  tbe  Constitu- 
tion of  this  state,  and  therefore  invalid  in 
all  of  its  parts  except  section  3.  Under  the 
circumstances,  section  5  of  the  act  in  ques- 
tion, which  professes  to  repeal  all  laws  or 
parts  of  law  in  confiict,  and  also  section  10 
of  the  act  of  1901,  must  be  held  to  be  Inef- 
fectual and  of  no  avail,  and  the  act  concern- 
ing api)eals,  increasing  the  number  of  Judg- 
es of  the  Appellate  Court,  approved  March 
12,  1901,  as  amended  by  tbe  act  of  1907,  re- 
mains in  full  force  and  effect  in  all  of  Its 
parts.  As  section  3  of  tbe  act  of  1911  Is  not 
dependent  upon  any  of  tbe  invalid  provisions 
of  that  act  it  can  stand,  and  the  derk  of 
this  conrt  will  be  controlled  thereby.  It  fol- 
lows, and  we  so  direct  and  order,  that  the 
petitioner,  the  clerk  of  this  court  must  dis- 
regard— except  section  3 — the  act  of  1911  as 
to  all  of  its  parts  and  provisions,  and  must 
be  controlled  by  the  act  of  1001  as  amended 
In  1907,  which  still  stands  and  remains  in 
full  force  and  effect  as  it  did  at  the  time 
of  the  passage  of  the  act  of  1911,  snpra. 

All  of  which  is  ordered  by  and  adjudged 
by  this  court 

MONKS  and  MTBRS,  JJ.,  concur  with 
JORDAN,  a  J.  MORRIS  and  COX,  JJ.,  dis- 
sent 

MTBRS,  J.  (concurring).  If  the  members 
of  the  court  were  free  to  consult  their  indi- 
vidual disposition  in  this  case,  I  should  be 
disposed  to  lodge  the  responsibility  with  the 
Legislature,  ignoring  the  results ;  but  we  are 
not  thus  free,  and  cannot  escape  the  re- 
sponsibility imposed  upon  us. 

This  court  is  charged  under  the  Constitu- 
tion with  the  duty  of  upholding  the  consti- 
tutional integrity  of  tbe  court,  and  I  am  un- 
able to  bring  myself  to  see  it  In  any  other 
light  than  that  the  act  is  the  entering  wedge 
to  the  ultimate  destruction  of  the  supremacy 
of  tbe  court  for  if  its  Jurisdiction  to  declare 
the  supreme  law  of  the  land  can  be  divested 
as  It  Is  proposed  by  tbe  act  questions  both 
small  and  great  in  which  all  and  the  dearest 
Interest  of  the  most  lowly'  citizen  may  be 
Involved,  or  vast  sums  of  money  which  may 
affect  those  interested  even  less  than  tbe 
small  property  of  the  humble  citizen,  it  is 
but  a  step  further,  upon  tbe  same  reasoning, 
to  strip  the  court  of  practically  all  Juriadio 
tion,  certainly  to  the  extent  that  Its  p;i>- 
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nonncemento  would  cease  to  be  the  law  of 
the  land,  and  that  such  result  Is  iwssible.  Is 
sufficient  to  require  great  caution,  for  the  en- 
suing evils  could  not  be  measured.  A  high 
regard  for  a  co-ordinate  branch  of  govern- 
ment, imbued  with  as  patriotic  and  Just  mo- 
tives, and  as  high  Ideals,  as  this  court,  and 
as  Just  desire  to  respect  the  limits  of  its 
jurisdiction,  we  know  from  the  abundant 
history  of  the  past  has  not  prevented  occa- 
sional infractions  of  the  Constitution,  and  re- 
quired the  interposition  of  the  check  of  the 
court 

It  is  urged  that  the  act  grew  out  of  the 
exigencies  of  the  times.  It  is  to  be  said  that 
much  as  the  expedition  of  the  business  of 
those  who  are  before  the  court  is  desirable 
it  can  never  be  a  Just  reason  for  disregard  of 
the  organic  law,  one  of  the  very  purposes  of 
which  is  to  guard  against  the  press  of  ex- 
igencies which  may  sweep  away  fundamental 
landmarks,  or  overthrow  governments.  Ex- 
pediency can  never  be  an  excuse  for  a  court 
overthrowing  a  Constitution.  But  upon  the 
score  of  the  exigencies  presented  by  the  in- 
crease of  business  in  the  Appellate  Court  by 
which,  through  the  most  exacting  labor  of  its 
members,  the  business  cannot  be  kept  pace 
with,  what  would  be  the  result  If  the  act 
were  held  valid?  There  are  pending  in  the 
Supreme  Court  286  cases,  in  the  Appellate 
Court  764  cases ;  75  per  cent  of  the  cases  in 
the  Supreme  Court  would  be  retained,  and 
45  per  cent  of  those  in  the  Appellate  Court 
transferred,  leaving  the  latter  court  479 
cases,  and  the  Supreme  Court  523  cases, 
which  will,  at  one  stroke^  set  this  court 
back  at  least  3^  or  3  years,  which  Is  about 
the  average  time  the  Appellate  Court  la  Toe- 
bind  with  its  business  while  the  state  ad- 
vanced, and  other  cases  having  precedence 
would  greatly  increase  the  disparity,  so  that 
suitors  in  that  court  of  certain  classes  would 
not  have  their  cases  advanced,  nor  would 
those  whose  causes  should  be  transferred  to 
this  court  be  any  better  off,  for  there  is  a 
limit  to  human  endurance,  to  do  the  work, 
whilst  those  whose  causes  might  be  trans- 
ferred from  this  court  would  be  largely  dis- 
advantaged by  the  change,  and  to  such  pass 
would  we  all  come,  upon  the  doctrine  of  ex- 
pediency. However  much  the  doctrine  of 
exT>edlency  may  obtain  in  furnishlDg  speedy 
remedies  to  suitors,  and  however  much  it  is 
to  be  desired,  there  are  deeper  considera- 
tions when  it  comes  to  so  wide  a  departure 
from  the  established  rules  as  the  act  contem- 
plates, and  upon  that  question  I  do  not  put 
it  upon  any  conslderatlou  of  expediency, 
amount,  or  classes  of  cases  as  furnishing  a 
guide,  but  in  the  inherent  power  of  this 
court  to  declare  the  law  of  the  land,  with- 
out regard  to  amount  or  classes  of  persons, 
or  interests  involved.  The  Constitution  reads 
that:  "The  Supreme  Court  shall  have  Juris- 
diction coextensive  with  the  limits  of  the 
state  in  appeals  and  writs  of  error,  under  such 
regniations  and  restrictions  as  may  be  pre- 


scribed by  law.  It  shall  also  have  such  orig- 
inal Jurisdiction  as  the  General  Assembly 
may  confer."  Thus  the  court  is  by  the  Con- 
stitution vested  with  the  supreme  Jurisdic- 
tion of  appeals.  It  may  have  original  Juris- 
diction when  the  Legislature  confers  it;  but 
it  is  not  dependent  upon  the  Legislature  for 
any  appellate  Jurisdiction.  That  is  fixed  by 
the  Constitution;  that  being  true,  what  is 
meant  by  the  phrase  "under  such  regulations 
and  restrictions  as  may  be  prescribed  by 
law,"  as  those  words  would  be  understood  in 
the  connection  used,  giving  them  their  usual 
and  natural  meaning,  and  having  in  mind 
the  conditions  existing  at  the  time  of  the 
adoption  of  the  Constitution?  It  seems  to  me 
that  "regulations"  refer  to  the  procedure, 
and  "restrictions"  not  only  to  the  procedure 
but  to  the  cases,  or  class  of  cases.  In  which 
appeals  may  be  taken.  For  the  moment  I  lay 
aside  the  question  of  the  power  of  the  Legis- 
lature to  restrict  appeals,  to  present  another 
matter. 

When  the  Constitution  was  adopted,  the 
common-law  writ  of  error  was  as  well  known 
as  appeals,  as  they  are  recognized  by  the 
Constitution  in  all  their  common-law  force. 
They  could  only  be  abolished  as  was  done  by 
the  Code  of  1852  (2  Rev.  St  1862,  p.  158,  S 
■560),  If  at  all,  by  the '  substitution  in  their 
place  of  some  remedy  of  similar  effect,  and 
it  is  highly  probable  that  they  cannot  be 
abolished  at  all.  However  that. may  be,  the 
Code  of  1881  is  silent  as  to  the  abolition  of 
writs  of  error,  and,  under  the  rule,  the  com- 
mon-law writ  of  error  was  revived.  Donald- 
son V.  State,  167  Ind.  553,  78  N.  E.  182; 
Baum  V.  Thomas,  150  Ind.  378,  50  N.  B.  357, 
65  Am.  St  Rep.  368. 

Hence,  If  it  could  be  abolished  as  a  rule 
of  procedure.  It  was  certainly  revived,  and 
In  force  in  all  Its  common-law  vigor,  and  is 
a  constitutional  and  prerogative  writ  of  this 
court,  to  be  exercised  when  and  as  the  court 
shall  see  fit,  so  that  even  If  the  act  of  1911 
could  be  held  to  be  effective,  the  right  to 
the  writ  of  error  remains. 

It  had  its  origin  in  the  common  law,  and 
was  adopted  in  the  United  States  as  a  part 
of  the  common-law  system.  The  common 
law  by  express  statute  is  adopted  In  this 
state,  with  some  qualifications,  and,  unless 
abolished  by  statute,  the  writ  still  remains 
as  an  available  remedy. 

If  the  act  of  1911  could  be  upheld,  the 
result  would  be  the  same  in  the  reserve  pow- 
er of  this  court,  and  it  is  the  only  possible 
ground  upon  which  It  can  be  upheld;  but  it 
would  not  have  been  passed  had  that  condi- 
tion been  regarded  as  possible.  Wiecart  v. 
Dauchy,  3  Dall.  327,  1  I*  Ed.  619 ;  Ex  parte 
Thistleton,  52  Cal.  220;  Langworthy  v. 
Baker,  23  111.  Orig.  Ed.  484  (Freeman  A 
Gross  Ed.  430);  Willoughby  v.  George,  4 
Colo.  22. 

It  has  been  held  that  the  writ  cannot  be 
abolished  by  the  Legislature,  where  the  pow- 
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er  to  Issue  It  Is  by  the  Constitution  vested  In 
a  court  Harrison  v.  Trhdee,  27  Ark.  59; 
Martin  v.  Slmpklns,  20  Colo.  438,  88  Pac 
1092;  Baler  v.  Schermerhorn,  96  Wis.  872, 
71  N.  W.  800;  Buttrick  v.  Roy,  72  Wis.  164, 
89  N.  W.  345. 

The  right  to  a  writ  of  error  exists  Inde- 
pendently of  any  statutory  or  constitutional 
provisions,  by  force  of  the  conunon  law.  In 
all  cases  where  Jurisdiction  Is  exercised  tn 
Inferior  courts  according  to  the  course  of 
the  common  law,  and  without  further  ac-' 
tlon  by  the  Legislature.  Haines  v.  People,  97 
111.  161 ;  Stebblns  v.  Anthony,  5  Colo.  273 ; 
Reece  v.  Knott,  3  Utah,  436,  24  Pac.  759; 
Sarchet  v.  United  States,  37  U.  S.  143,  9  Xj. 
Ed.  1033;  Bevins  v.  Ramsey,  52  U.  S.  185, 
18  L.  Ed.  657;  Wilson  v.  Wald,  2  Wash.  T. 
876,  7  Pac.  857;  Klein's  Appeal,  11  Wkly. 
Notes  Gas.  449;  United  States  t.  Gllson,  1 
Idaho,  884;  United  States  v.  Halley,  118  U. 
S.  233,  6  Sup.  Ct  1(H9,  30  L.  Ed.  173;  In 
re  Cooke,  15  Pick.  (Mass.)  234;  Prentice  v, 
Kli%  89  Neb.  816,  68  N.  W.  277;  Baxter  v. 
Trustees,  18  Ohio,  66 ;  Langworthy  v.  Baker, 
supra;  Smith  v.  Olbson,  25  Neb.  611,  41 
N.  W.  860;  Doty  v.  Moore,  16  Tex.  691; 
Bryant  v.  Steams,  16  Ala.  302;  Oore  t. 
Ray,  69  Mich.  114,  36  N.  W.  739;  Lewis  v. 
Walllck,  3  Serg.  &  R.  410;  Stiles  v.  Tonn, 
45  Vt  520;  Cooper  t.  Summers,  1  Sneed 
(Tenn.)  453. 

Here  we  M^e  the  writ  provided  for  by 
the  express  language  of  the  Constitution. 

But  It  Is  sought  to  uphold  the  act  of  1911 
upon  the  ground  of  the  right  of  the  Legis- 
lature to  restrict  or  deny  appeals.  The  ques- 
tion to  my  mind  lies  deeper.  The  Legisla- 
ture has  given  a  right  of  appeal  in  a  great 
variety  of  cases ;  these  appeals  are  therefore 
impressed  with  the  constitutional  right,  not 
of  any  suitor  to  have  any  particular  court 
determine  his  case,  but  the  right  to  have 
the  supreme  law  of  the  land  declared  as 
such.  Independently  of  any  particular  case, 
though  It  would  have  to  be  done  in  a  case 
before  the  court,  and  that  cannot  be  done, 
so  long  as  the  right  to  be  heard  Is  restricted 
to  another  court  It  may  be  much  abler  in 
point  of  the  personnel  of  its  members,  and 
they  may  be,  and  are  presumed  to  be,  im- 
bued with  as  high  motives,  and  desire  to 
pronounce  the  law,  but  they  cannot  in  the 
nature  of  things,  speak  ex  cathedra ;  that 
alone  is  the  province  of  the  Supreme  Court  If 
it  is  to  exist  with  its  ancient  prerogatives, 
and  Jurisdiction  under  the  Constitution. 
Neither  can  a  co-ordinate  court  take  its 
place,  or  exercise  its  jurisdiction,  and  the 
effect  of  the  act  of  1911,  whatever  its  pur- 
poses, and  however  well  intended,  can  have 
no  other  effect  as  to  the  class  of  cases  sub- 
mitted to  it  and  that  a  large  and  important 
class. 

It  is  sought  by  the  able  counsel  for  the 
state,  while  admitting  that  there  can  in 
the  nature  of  things  be  but  one  Supreme 
Court,  to  make  a  distinction  between  Juris- 


diction and  authority;  that  Is,  that  author- 
ity to  determine  certain  classes  of  cases 
finally,  and  without  the  power  of  revision 
as  to  the  law,  may  be  given  to  Inferior 
courts  without  affecting  or  taking  away  the 
Jurisdiction  of  the  Supreme  Court  To  my 
mind  the  thing  cannot  be.  The  authority  to 
determine  a  case  is  Jurisdiction  to  determine 
It  and.  If  authority  to  determine  it  finally 
Is  given,  that  Is  supreme  Jurisdiction  as  to 
that  case,  and  to  that  extent  supersedes  the 
Jurisdiction  of  the  Supreme  Court  as  effect- 
ually as  to  divide  Its  Jurisdiction,  which  Is 
by  the  Constitution  declared  to  be  coexten- 
sive with  the  limits  of*  the  state. 

It  is  also  urged  that  the  Jurisdiction  of 
the  Supreme  Court  is  still  coextensive  with 
the  limits  of  the  state.  That  Is  true  by  the 
very  force  of  Its  creation,  and  Its  Jurisdic- 
tion extends  not  only  over  the  limits  of  the 
state,  but  by  the  force  of  its  character,  and 
Jurisdiction  over  the  subjects  of  litigation, 
which  are  by  the  statute  made  appealable 
to  the  extent  at  least  of  the  reserve  power  In 
the  court,  to  declare  the  law  of  the  common- 
wealth. But  if  this  act  can  be  upheld,  which 
the  writer  would  much  like  to  see  done,  and 
has  sought  to  do.  If  It  could  be,  out  of  re- 
gard to  a  co-ordinate  branch  of  the  govern- 
ment where  shall  and  will  the  line  be 
drawn?  Once  the  power  of  subtraction  is 
conceded,  no  limit  can  be  placed,  and  the 
evUs  which  may  follow  cannot  be  forecast 
so  that  it  seems  to  me  that  safety  can  only 
He  in  the  denial  of  the  power  sought  to  be 
Invoked,  and  conferred  by  the  act 

MORRIS,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  the  majority  of  the  court 
In  this  cause,  and  the  Importance  of  the  stat- 
ute, held  by  the  majority  to  be  unconstitu- 
tional, as  well  as  the  legal  questions  present- 
ed, impel  me  to  state  reasons  for  dissenting 
hi  an  opinion  of  unusual  length. 

Inasmuch  as  the  act  of  1001,  defining  the 
Jurisdiction  of  the  Supreme  and  Appellate 
Courts,  as  amended  in  1907,  is  held  valid 
in  the  majority  opinion,  it  will  be  Instructive 
to  first  ascertain  just  what  changes  In  the 
act  of  1901  were  made  by  the  act  of  1911. 
An  examination  of  the  acts  discloses  the 
fact  that  no  change  whatever  la  made  in  sec- 
tions 1,  2,  3,  4,  5,  6,  8,  9,  10,  11,  12,  13,  15.  16. 
17,  and  18,  of  the  act  of  1901  as  amended  In 
1907,  and  the  jurisdiction  of  the  Supreme 
Court,  as  defined  in  the  above  sections,  is  un- 
changed by  the  act  In  controversy. 

By  section  7  of  the  former  act  the  Su- 
preme Court  was  given  Jurisdiction  In  "pro- 
ceedings to  construe  wills,  in  which  no  oth- 
er relief  is  asked."  The  act  of  1911  changes 
this  section  to  read  as  follows:  "All  actions 
in  which  the  constructlQU  of  a  will  is  In- 
volved." 

The  effect  of  this  change  Is  to  greatly  en* 
large  the  Jurisdiction  of  the  Supreme  Court 
and  correspondingly  reduce  that  of  the  Appel- 
late Court,  which,  under  the  old  act  bad  Ju- 
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rlsdlction  of  all  proceedings  Involving  the 
construction  of  wills,  except,  In  the  very  rare 
cases,  where  no  relief  was  asked  except  the 
construction  of  the  instrument. 

Section  14  of  the  former  act  gave  the  Su- 
preme Court  jurisdiction  In  appeals  wherein 
a  money  Judgment  was  rendered  for  $6,000 
or  more.  Under  the  act  of  1911,  Jurisdiction 
In  such  cases  Is  transferred  to  the  Appellate 
Court  The  number  of  such  cases  is  com- 
paratively small,  and  they  are  usually  deter- 
mined by  common-law  rules. 

Section  14  of  the  act  of  1911  confers  on 
the  Supreme  Court  Jurisdiction  of  "all  ac- 
tions involving  the  title  to  real  estate  or  the 
possession  thereof."  Under  the  act  of  1901 
as  amended  in  1907,  the  Appellate  Court 
had  Jurisdiction  of  nearly  all  such  actions. 
The  effect  of  this  change  Is  to  greatly  enlarge 
the  Jurisdiction  of  the  Supreme  Court  not 
only  as  to  the  number  of  cases,  but  also  as 
to  the  conceded  importance  thereof. 

Section  15  of  the  act  in  controversy  gives 
the  Supreme  Court  Jurisdiction  in  '%I1  cases 
involving  the  granting  or  refusal  to  grant 
injunctions,"  and  section  16  thereof  confers 
on  this  court  Jurisdiction  of  "all  cases  for  the 
specific  performance  of  contracts."  Under 
the  former  act,  the  Jurisdiction  of  cases,  des- 
ignated in  the  above  sections,  was  vested  in 
the  Appellate  Court  Actions  for  injunction 
and  specific  i)erformance  are  of  purely  equi- 
table cognizance,  and  cover  a  wide  and  im- 
portant field  in  our  Jurisprudence.  The 
transfer  from  the  Appellate  to  the  Supreme 
Court  of  these  two  classes  of  cases,  coupled 
with  that' of  all  cases  where  the  title  to  or 
possession  of  real  estate  is  involved,  and  also 
that  of  all  cases  where  the  construction  of  a 
will  is  involved,  has  the  efTect  of  giving  the 
Supreme  Court  jurisdiction  of  a  great  body 
of  causes  of  equitable  Jurisdiction,  and  on 
consideration  it  must  be  conceded  tliat  these 
changes  transfer  from  the  Appellate  to  the 
Supreme  Court  the  most  important  equity 
cases. 

Section  17  of  the  act  of  1911  gives  the  Su- 
preme Court  Jurisdiction  of  all  probate  mat- 
ters, including  estates  of  decedents,  infants, 
and  persons  of  unsound  mind,  and  all  mat- 
ters incidental  thereto,  and  all  suits  pertain- 
ing thereto.  Under  the  former  act,  such 
cases — and  they  are  very  numerous — were 
taken  to  the  Appellate  Court. 

The  Jurisdiction  of  the  Supreme  Court  in 
cases  involving  the  validity  of  franchises, 
and  ordinances  of  municipal  corporations, 
the  constitutionality  of  statutes  and  rights 
guaranteed  by  the  state  or  federal  constitu- 
lons;  in  criminal  prosecutions,  election  con- 
tests; in  actions  of  mandate,  prohibition  and 
quo  warranto;  cases  of  habeas  corpus  and 
actions  to  contest  wills;  actions  to  establish 
drains  and  improve  water  courses;  condem- 
nation proceedings;  actions  to  establish  and 
vacate  highways;  Judgments  granting  or 
denying  liquor  licenses;  contempt  cases ;  ap- 
plications for  admission  to  the  bar  to  prac- 
tice law,  and  disbarment  proceedings,  and 


appeals  from  Interlocutory  ordenH-are  left 
precisely  in  the  act  of  1911  as  It  formerly 
existed. 

The  act  of  1901,  as  amended  in  1907,  and 
the  act  of  1911,  contain  the  same  residuary 
clause  conferring  on  the  Appellate  Court  Ju- 
risdiction of  all  appealable  cases  except 
those  in  which  the  jurisdiction  was,  by  the 
act,  specifically  vested  in  the  Supreme  Court. 
This  clause  reads  as  follows:  "All  appeal- 
able cases,  other  than  those  herein  mentioned 
shall  be  taken  to'  the  Appellate  Court"  Acts 
1911,  p.  201;  Acts  1907,  p.  237 ;  Acts  1901,  p. 
565. 

The  act  in  controversy  repeals  that  portion 
of  the  act  of  1901  which.  In  certain  cases, 
provided  for  the  transfer  of  causes  from  the 
Appellate  to  the  Supreme  Court.  This  act, 
as  construed  by  the  Supreme  Court,  author- 
ized the  transfer  of  a  case  only  when  the 
opinion,  filed  by  the  Appellate  Court  declares 
a  rule  In  confilct  with  a  ruling  precedent  of 
the  Supreme  Court,  or,  when  the  opinion  of 
the  Appellate  Court  announces  an  erroneous 
rule  on  a  new  question  of  law.  However 
grossly  erroneous  the  mandate  of  the  Appel- 
late Court  may  have  been,  when  the  record 
was  taken  Into  consideration,  or  however  un- 
just to  the  litigant  may  have  been  the  action 
of  the  Appellate  Court,  when  tested  by  the 
pleadings,  evidence,  and  Judgment  of  the 
trial  court,  no  relief  was  granted  the  losing 
party  on  a  petition  to  transfer,  unless  the 
opinion  of  the  Appellate  Court  asserted  an 
erroneous  doctrine,  and  then  only  as  an  in- 
cident thereto.  The  sole  purpose  of  the  law 
was  to  enable  the  Supreme  Court  to  control 
the  statements  of  legal  principles  as  con- 
tained In  the  opinions  of  the  Appellate 
Court,  and  was  in  no  manner  Intended  to  se- 
cure to  the  litigant  a  review  of  his  case  on 
the  merits.  City  of  Huntington  v.  Lusch,  163 
Ind.  266,  71  N.  E.  647;  Grand  Rapids,  etc., 
R.  Co.  V.  Railroad  Com.,  167  Ind.  216,  78  N. 
B.  981,  and  cases  cited.  When  a  cause  was  . 
transferred,  however,  the  Supreme  Court 
then  determined  it  on  its  merits,  and  in  such 
case  the  litigant  got  a  review  of  the  cause  on 
the  merits.  The  Appellate  Court  is  not  re- 
quired to  give  any  opinion  on  affirming  a 
Judgment  In  that  event,  there  could  pos- 
sibly be  no  transfer,  and  an  appellant  could 
have  no  chance  for  incidental  relief.  Burns' 
Stat  190S,  S  1401. 

The  act  of  1901  provided  that,  whenever 
in  the  opinion  of  the  Supreme  Court  there  is 
a  disparity  between  the  number  of  the  cases 
pending  In  the  two  courts,  the  Supreme  Court 
may  order  a  epecified  number  of  cases  pend- 
ing in  the  Appellate  Court  to  be  transferred 
to  the  Supreme  Court,  and  there  determined 
in  the  same  manner  as  if  they  had  been  orig- 
inally appealed  to  it  Bums'  Stat  1908,  } 
1405.  Xbls  section  of  the  1901  act  was  nei- 
ther repealed  nor  modified  by  the  act  under 
consideration.  By  the  act  of  1911,  the  ju- 
risdiction of  the  Appellate  Court  is  final,  ex- 
cept In  cases  where  two  or  more  of  the  Judg- 
es of  the  Appellate  Court  are  of  the  opinion 
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that  a  niltng  precedent  of  the  Supreme  Court 
Is  erroneous,  in  whicb  event  such  cases  are 
to  be  transferred  to  the  Supreme  Cioart. 
Section  4. 

6y  the  act  of  1901,  as  amended  in  1907, 
the  jurisdiction  of  the  Appellate  Court  was 
final  In  such  cases,  unless  transferred  to  the 
Supreme  Court,  because  two  judges  of  either 
division  of  the  Appellate  Court  concluded 
tliat  a  ruling  precedent  of  the  Supreme  Court 
was  erroneous,  or  unless  transferred  by  the 
Supreme  Court  because  of  the  erroneous  dec- 
larations of  law  In  Appellate  Court  opinions. 
Acts  1901,  i  10;  Acts  1907,  i  3.  This  latter 
provision,  found  in  section  10.  Is  repealed  by 
the  act  of  1911,  es  above  stated. 

As  no  one  questions  the  act  because  it 
transfers  from  the  Appellate  Court  to  this 
court  jurisdiction  in  large  classes  of  cases, 
such  matter  will  not  be  considered. 

There  is  left,  therefore,  but  two  questions 
in  this  controversy.  The  act  of  1911  takes 
from  the  Supreme  Court  jurisdiction  of  cases 
when  there  is  a  money  Judgment  of  $6,000  or 
over,  and  it  takes  from  the  Supreme  Court 
jurisdiction  of  petitions  to  transfer  con- 
ferred by  the  second  clause  of  section  10  of 
the  act  of  1901.  In  no  other  respect  what- 
ever was  the  jurisdiction  of  the  Supreme 
Court  lessened  by  the  act  of  1911.  If  the 
General  Assembly  violated  the  Constitution 
by  repealing  a  section  of  a  statute  enacted 
by  the  Legislature  in  1901,  or  If  it  violated 
the  Constitution  In  taking  from  the  Supreme 
Court  jurisdiction  in  appeals  from  money 
judgments  for  $6,000  or  over,  then  the  act 
must  fail;  othervs'ise  it  must  stand. 

It  will  scarcely  be  contended  that  the  Leg- 
islature of  1911  did  not  have  the  power  to 
repeal  the  transfer  act,  enacted,  for  the 
llrst  time,  in  1901.  The  only  limitations  on 
the  power  of  the  General  Assembly  to  re- 
I)eal  former  acts,  of  which  I  am  aware.  Is 
the  provision  of  the  federal  Constitution  for- 
bidding the  states  from  enacting  laws  Im- 
pairing the  obligation  of  contracts,  and  the 
provisions  of  our  own  Constitution  prevent- 
ing the  decrease  of  judges'  salaries  during 
the  terms  for  which  they  have  been  elected. 
Of  course,  neither  of  these  provisions  have 
any  application  here.  To  admit  that  a  Leg- 
islature may  enact  an  irrepealable  law  la  to 
concede  that  It  may  alter  the  very  Consti- 
tution from  which  it  derives  its  authority, 
and  eventually  deprive  succeeding  assemblies 
of  all  power.  Cooley's  Constitutional  Limi- 
tations (7th  Ed.)  174.  That  the  Legislature 
acted  within  the  scope  of  its  authority  in 
repealing  this  enactment  Is  not  debatable. 

But  in  the  majority  opinion  it  Is  asserted 
that  the  cardinal  point  here  Involved  is  not 
what  cases  or  to  what  courts  appeals  may 
be  taken — not  a  question  of  personal  or  pri- 
vate right  to  be  tied  down  solely  to  the 
rights  of  litigants,  but  one  which  concerns 
all  the  persons  of  the  state. 

I  fcannot  comprehend  why  a  litigant,  whose 
title  to  property  depends  on  the  correct  ap- 


plication of  a  rule  of  law,  can  be  constitu- 
tionally denied  a  review  of  his  cause,  and 
thereby  be  denied  the  protection  of  the  law, 
and  yet  the  general  public,  with  no  pecun- 
iary interest  involved,  can  have  the  right 
to  demand  a  review,  and  have  the  correct 
rule  of  law  declared.  No  authority  is  cited 
to  support  the  proposition,  and  I  am  unable 
to  llnd  any. 

But,  aside  from  Its  novelty,  this  doctrine 
cannot  possibly  apply  to  any  matter  in  "is- 
sue here.  If  It  be  conceded  that  the  Consti- 
tution guarantees  to  the  general  public  the 
right  to  have  the  law  of  the  land  declared 
with  absolute  accuracy,  by  the  Supreme 
Court,  this  act  cannot,  by  any  conjecture 
even,  be  declared  to  violate  such  right.  The 
act  does  not  hint  even  at  affecting  anything 
but  the  rights  of  litigants,  with  appealable 
cases,  in  the  Appellate  Court  In  the  classes 
of  cases  designated  as  appealable  to  the  Ap- 
pellate Couit,  it  puts  the  stamp  of  tinallty 
on  the  Utlgation.  The  language  of  the  stat- 
ute Is  as  follows:  "The  jurisdiction  of  the 
Appellate  Court  In  all  cases  in  which  juris- 
diction is  hereby  conferred  upon  said  court, 
shall  be  final."  Section  4.  The  clause  con- 
ferring jurisdiction  is  as  follows:  "All  ap- 
pealable cases,  other  than  those  herein  men- 
tioned" (those  appealable  to  the  Supreme 
Court)  "shall  be  taken  to  the  Appellate 
Court"  To  constitute  a  case  there  must 
be  a  subject-matter  presented  to  the  court 
by  a  party.  As  this  statute  pertains  only 
to  appeals  by  persons — natural  or  artificial — 
I  submit  that  the  only  question  here  Involved 
Is  the  power  of  the  Legislature  to  limit  the 
rights  of  parties,  in  appeals  in  cerbiiu  class- 
es of  eases,  to  a  review  thereof  by  the  Ap- 
pellate Court. 

Our  statutory  appeal  gives  practically  all 
the  relief  granted  by  the  common-law  writ 
of  error  and  the  original  proceeding  by  ap- 
peal Introduced  Into  equity  practice  from  the 
civil  law.    2  Cyc.  pp.  611-617. 

The  Legislature  of  lti52  abolished  the  dis- 
tinction between  actions  at  law 'and  suits  In 
I  equity,  and  at  the  same  time  abolished  the 
writ  of  error.  '2  Kev.  St  1852,  art  27,  f 
i^OO,  p.  158.  It  has  never  been  restored. 
Since  then,  to  1901,  no  other  method  of  re- 
view was  known  to  our  law  except  by  ap- 
peal. The  limited  scope  of  review,  provid- 
ed in  the  transfer  act  of  lUOl,  was  wholly 
new  to  our  law,  purely  of  statutory  crea- 
tion, and  died  with  the  repeal  of  the  statute 
in  1911.  This  leaves  us  where  we  were  pre- 
vious to  1901,  with  the  appeal  as  the  only 
method  of  review,  unless  the  Constitution 
itself  guarantees  some  additional  remedy. 
It  will  scarcely  be  contended  such  remedy' 
can  be  found  in  the  language  of  the  Consti- 
tution. It  provides  simply  that  the  "Su- 
preme Court  shall  have  jurisdiction  •  •  • 
in  appeals  and  writs  of  error,  under  such 
regulations  and  restrictions  as  may  be  pre- 
scrllied  by  law."  No  one  has  ever  questioned 
the  power  of  the  Legislature  to  abolish  the 
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writ  of  error.  Even  If  It  bad  not.  In  ex- 
press terms,  done  so,  our  statutory  appeal, 
comprehenslTe  as  It  Is,  would  probably  bare 
abolished  it  by  Implication.     2  Oyc.  SIT. 

As  only  appeals  and  writs  of  error  are 
m^itioned  In  the  Constitution,  and  tbe  lat- 
ter having  been  constitutionally  abolished, 
the  General  Assembly  may  undoubtedly  lim- 
it a  litigant's  right  to  have  his  cause  review- 
ed, by  resort  to  appeal.  And  this  act  In 
controversy  has  so  limited  It 

it  Is,  however,  suggested  in  the  majority 
opinion  that  the  act  of  1901  might  have 
been  held  unconstitutional,  bad  It  not  been 
for  section  10,  which  provided  for  a  limited 
review  by  transfer,  and,  with  that  repealed, 
tbe  classification  of  causes  appealable  to  the 
Supreme  Court  would  have  been  unconsti- 
tutional. 

ClasslUcatlons,  to  be  valid,  must  not  be 
merely  arbitrary,  but  must  bave  some  rea- 
son for  support.  Inherent  In  the  subject-mat- 
ter. It  therefore  becomes  proper  to  consld- 
.er  tbe  conditions  surrounding  the  enactment 
of  this  act  In  1911. 

The  transfer  act  of  1901,  In  actual  prac- 
tice, had  proven  unsatisfactory  to  tbe  bar 
of  the  state,  because  it  provided  for  no  re- 
view of  a  case  on  Its  merits. 

At  the  fourteenth  annual  meeting  of  the 
State  Bar  Association  of  Indiana,  held  In 
Indianapolis  in  July,  1910,  tbe  committee  on 
judicial  administration  and  remedial  pro- 
cedure, by  Its  chairman,  the  Honorable  Wm. 
A.  Ketcham  of  tbe  Indianapolis  bar,  report- 
ed for  adoption  by  the  association,  and  pres- 
entation to  the  General  Assembly  of  1911  a 
resolution  seelclng  the  amendment  of  the 
transfer  act,  so  as  to  provide  on  petition  to 
transfer  for  a  review  of  the  record  on  its 
merits.  After  full  debate,  as  shown  by  tbe 
report  of  the  proceedings,  tbe  resolution  was 
adopted.  Proceedings  Indiana  Bar  Assocla- 
Oon  1910,  pp.  190-207. 

On  the  other  band,  when  the  act  In  ques- 
tion was  passed,  on  March  3,  1911,  division 
No.  1  of  the  Appellate  Court,  which  had  ju- 
risdiction of  aK)eals  from  the  Second  or 
Northern  district,  was  deciding  cases  wbere 
tbe  trabscripts  bad  been  filed  In  tbe  spring 
of  1908.  Owing  to  tbe  less  volume  of  busi- 
ness In  the  Boutbem  district,  division  No. 
2  was  not  so  far  behind.  litigants  in  tbe 
Northern  district  with  appeals  pending  In 
the  Appellate  Court  were  required  to  wait 
from  two  to  three  years,  after  tbe  tlllug  of 
the  transcripts,  for  a  decision.  Tbe  result 
was  to  practically  nullify  tbe  section  of  our 
Constitution  wtilch  requires  that  "Justice 
shall  be  administered  •  •  •  speedily  and 
without  delay."  Tbe  Supreme  Court  had  the 
right  to  take  over  cases  from  the  Appellate 
Court  and  decide  them;  but,  owing  to  the 
fact  that  about  two-llfths  of  tbe  time  of  the 
Judges  of  the  Supreme  Court  was  taken  In 
considering  petitions  to  transfer,  It  had  not, 
at  that  time,  taken  over  any  Appellate  Court 
cases  since  May,  UJOd.  During  the  year. 
05  N.E.— 34 


preceding  this  enactment,  the  Supreme  Court 
had  transferred  from  the  Appellate  Court 
about  16  cases,  under  the  petition  to  trans- 
fer statute.  Of  these  cases,  the  result  reach- 
ed by  the  Appellate  Court  was  approved  lii 
Ave  cases  and  disapproved  as  to  tbe  re- 
mainder. The  above  were  conditions  which 
confronted  tbe  Legislature  of  1911,  when  It 
entered  on  the  enactment  of  some  measure 
for  relief.  The  result  was  this  act,  which 
abolishes  the  petition  for .  transfer,  divides 
the  Jurisdiction  between  the  courts  by  a 
classification  of  cases  based  entirely  on  their 
nature,  greatly  Increases  the  classes  of  cas- 
es given  to  the  Supreme  Court,  and  which 
It  will  be  enabled  to  handle,  by  reason  of 
the  repeal  of  the  transfer  act  It  also  de- 
nies persons  with  appeals  decided  against 
them  in  tbe  Appellate  Court  any  right  to  a 
review  of  their  causes  by  the  Supreme  Court. 

Three  courses  were  open  to  the  members 
of  the  Legislature :  First  to  ignore  the 
mandate  of  tbe  Constitution  which  guaran- 
tees a  speedy  administration  of  Justice,  and 
permit  the  result  of  the  law's  delay  to  con- 
tinue Its  work  of  bankrupting  litigants,  or 
compelling  them  to  accept  the  terms  offered 
by  their  adversaries  outside  of  tbe  court: 
second,  to  create  another  appellate  court, 
with  an  expense  greatly  adding  to  the  bur- 
dens of  the  taxpayers  of  the  state;  third, 
to  repeal  tbe  transfer  act,  and  thus  enable 
the  Supreme  Court  to  devote  the  time  thus 
saved — ^probably  two-llfths — ^to  the  considera- 
tion of  large  classes  of  cases  of  which  the 
Appellate  Court  then  had  Jurisdiction,  to 
classify  the  cases  of  which  each  court  shall 
have  Jurisdiction  by  their  nature,  thus  pre- 
venting any  substantial  conflict  of  decisions, 
and  to  make  the  Judgment  of  the  Appellate 
Court  In  causes  of  which  it  has  Jurisdiction, 
final  and  conclusive  by  denying  the  litigant 
a  right  to  appeal  therefrom  to  the  Supreme 
Court 

Our  Constitution  gives  the  Supreme  Court 
no  supervising  or  superintending  control 
over  the  lower  courts,  as  do  the  Constitu- 
tions of  many  states,  among  which  may  be 
named  Michigan,  Wisconsin,  and  Colorado; 
and  even  In  such  states  It  has  been  uniform- 
ly held  that  such  control  applies  only  to 
keeping  inferior  courts  In  tbe  bounds  of  their 
Jurisdiction.  People  v.  Richmond,  16  Colo. 
274,  26  Pac.  929.  The  Constitution  says 
nothing  about  the  rank  of  the  Supreme  Court 
or  any  other  court;  but  giving  to  the  word 
"rank"  the  meaning  of  standing,  or  sphere 
of  action,  It  does  by  necessary  Implication 
make  this  court  the  one  of  highest  rank. 
The  Constitution  does  not  attempt  to  fix  any 
standard  of  consistency  for  tbe  decisions  of 
any  of  the  courts.  Had  it  so  attempted,  it 
would  have  failed.  The  law  Is  not  never 
was,  and  never  can  be,  an  exact  science. 

We  measure  distances  and  surfaces  with 
yard  sticks  and  rod  poles.  We  weigh  sub- 
stances with  balances.  For  these  purposes 
we  bare  standards  on  which  all  agree.    But 
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wtaen  It  comes  to  laws — rules  of  action — 
whether  written  by  the  Legislature  or  (Je- 
rlared  by  courts,  there  Is,  and  can  be,  no 
fixed  standard  by  which  to  determine  tfaelr 
wisdom.  These  rules  change  necessarily 
with  the  changes  In  habits,  customs,  and  In- 
dustries of  the  people.  Man  was  not  en- 
dowed  with  absolute  wisdom,  and  we  can- 
not say  of  any  single  decision  of  a  court 
that  It  declares  a  rule  that  should  stand 
forever,  unmodlUed. 

This  statute  requires  the  Appellate  Court 
to  follow  the  decisions  of  the  iSupreme  Court. 
The  presumption  is  it  will  do  so.  If  not,  the 
legislature  can  abolish  the  court  at  any 
time.  The  Judges  of  that  conrt  take  the 
same  oath  of  office  taken  by  the  Judges  of 
this  court  idurely  bad  faith  will  not  be 
Imputed  to  the  Judges  of  that  court  In  ad- 
vance. Uanly  t.  Sims  (1911)  94  N.  U.  4U1. 
The  judges  of  the  Appellate  Court  are  elect- 
ed by  the  voters  of  the  entire  state,  Just  as 
the  Judges  of  the  Supreme  Court  are  se- 
lected. They  receive  the  same  compensa- 
tion for  their  services.  There  Is  no  reason 
why  the  people  may  not  elect  Judges  of  the 
Appellate  Court  possessing  learning  and  wis- 
dom equal  to  that  possessed  by  Judges  of  the 
Supreme  Court.  Th^  might  be  superior  In 
these  respects. 

The  Appellate  Court  has  been  In  existence 
for  two  decades.  The  opinions  of  the  court, 
printed  In  the  45  volumes  of  Appellate  Court 
Reports,  are  a  sufficient  vindication  of  the 
learning  and  wisdom  of  those  Judges  who 
have  honored  the  state  by  their  valuable 
contributions  to  our  Jurisprudence;  and  the 
Integrity  of  those  formerly  selected,  and  the 
Improbability  that  the  entire  people  of  the 
state  will  In  the  future  select  appellate  Judg- 
es of  Inferior  character,  ought  to  disarm 
suspicion. 

Under  this  act,  the  Api>ellate  Uourt  will 
have  for  Its  determination  causes  Involving 
new  questions  of  law  for  which  no  precedent 
may  be  found.  Some  of  these  questions 
might  be  decided  differently  from  what  they 
would  be  if  decided  by  the  iSupreme  Court; 
but,  as  the  Supreme  Court  will  not  be  called 
on  for  decisions  in  such  cases,  there  will  be 
but  one  line  of  decisions. 

But  it  may  be  suggested  that  the  Appel- 
late Court  may  decide  that  a  matter  involves 
a  new  question  of  law,  when  in  the  opinion 
of  the  Supreme  Court,  if  permitted  to  decide. 
It  would  be  held  governed  by  a  rule  formerly 
declared  by  the  Supreme  Court,  because  it 
frequently  happens  that  Judges  of  equal 
learning  and  probity  arrive  at  different  con- 
clusions. This  may  be  conceded,  and  yet  the 
question  remains:  Whose  decision  would  be 
preferable?  It  is  Just  as  likely  as  not  that 
the  Appellate  Court,  under  the  facts  suppos- 
ed, took  the  better  view.  As  was  said  be- 
fore, there  is  no  absolute  standard  by  which 
matters  of  this  character  can  be  determined. 
The  Supreme  Court  of  the  United  States  Is 
the  greatest  judicial  tribunal  In  the  world. 


Yet  It  will  not  be  claimed  that  its  decisions 
are  always  consistent.  At  least,  It  frequent- 
ly happens  that  four  of  Its  nine  Judges  con- 
tend In  dissenting  opinions  that  the  majori- 
ty opinion  is  In  conflict  with  another  line 
of  decisions.  That  great  tribunal  frequently 
acknowledges  previous  errors  by  overruling 
former  decisions.  And  so  It  is  with  this 
court  In  Board  v.  Allman  (1895)  142  Ind. 
573,  42  N.  E.  206,  39  L.  R.  A.  58,  this  court 
had,  for  tbe  thirtieth  time,  before  it  for  con- 
sideration the  question  of  Implied  liability  of 
counties  for  the  negligence  of  their  officers 
in  erecting  and  keeping  bridges  in  repair. 
The  Supreme  Court  had  29  times  decided 
that  In  such  cases  the  counties  were  liable. 
The  Appellate  Court,  being  required  by  stat- 
ute to  follow  the  decisions  of  the  Supreme 
Court,  had  similarly  determined  8  cases 
brought  before  it  After  mature  considera- 
tion, In  the  Allman  Case,  the  Supreme  Court 
overruled  the  previous  37  cases;  thus.  In  the 
one  case,  overruling  more  than  twice  as 
many  decisions  as  It  did  those  of  the  Appel- 
late Court  In  the  year  preceding  this  enact- 
ment Time  has  vindicated  the  wisdom  of 
this  court  in  Its  action  In  the  Allman  Case, 
and  Its  action  has  met  with  the  approval  of 
the  legal  profession  and  the  people  of  the 
8tat&  In  Western  Union  Telegraph  Co.  ▼. 
Ferguson,  157  Ind.  64,  60  N.  E.  674,  1080,  54 
Ik  R.  A.  846,  transferred  to  the  Supreme 
from  the  Appellate  Court  with  the  recom- 
mendation of  the  Judges  thereof  that  this 
court  overrule  former  decisions  which  held 
that  actions  could  be  maintained  against 
telegraph  companies  for  damages  for  mental 
anguish  alone,  resulting  from  the  company's 
negligence,  this  court  overruled  Reese  v. 
Western  Union,  etc.,  Co.,  123  Ind.  294,  24 
N.  E.  163,  7  L.  R.  A.  583,  and  a  large  number 
of  appellate  cases  following  It  Many  oth- 
er similar  cases  might  be  cited.  I  merely 
refer  to  these  cases  to  show  that  absolute 
consistency  In  Judicial  opinions  in  the  same 
court  Is  not  attainable,  even  if  desirable. 

The  law  Is  a  practical  science,  ordained 
for  practical  people.  Consiltutions  are  made, 
laws  enacted,  and  decisions  of  courts  pro- 
mulgated, to  enable  tlie  people  the  better  to 
enjoy  life,  liberty,  and  the  fruits  of  their 
industry.  The  purpose  in  eetabllUiing  this 
conrt  was  not  to  create  a  school  of  Juris- 
prudence, however  desirable  such  a  school 
might  be,  but  was  primarily  to  administer 
Justice,  as  near  as  it  may  be  approximated, 
between  suitors  who  properly  presented  their 
causes;  and,  secondarily,  to  preserve  the  de- 
cisions and  reasons  therefor,  given  in  the 
opinions,  for  the  use  and  guidance  of  others 
who  might  be,  or  become,  similarly  situated. 

While  the  Supreme  Court  has  the  capacity 
to  receive  Jurisdiction  of  all  controversies, 
and  the  Legislature  may  confer  on  it  Juris- 
diction of  all  questions,  Including  those  of 
quasi  Judicial  nature,  usually  left  to  coun- 
cils, boards  of  commissioners,  tax  commis- 
sioners, and  other  boards,  it  was  never  con- 
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templated,  even  In  tbe  Infancy  of  the  state, 
that  every  cUspnte  shonid  be  reviewed  by  It. 
E^en  at  that  time,  when  the  state  contained 
but  a  small  fraction  of  Its  present  popula- 
tion, it  woald  have  been  Impossible  for  this 
court  to  have  disposed  of  more  than  a  small 
fraction  of  such  business.  From  the  very 
beginning,  the  Jurisdiction  of,  this  court  was 
restricted.  Within  certain  limits,  as  to  the 
amount  in  controversy,  appeals  from  the  cir- 
cuit court  were  prohibited.  In  a  large  class 
of  cases,  from  the  beginning  until  now,  and 
dnrlng  a  great  portion  of  that  time  the  de- 
cision of  the  circuit  court  was  final,  even  In 
matters  involving  rights  guaranteed  by  the 
federal  and  state  Constitutions.  Colliery, 
etc.,  Co.  V.  American,  etc.,  Co.,  157  Ind.  Ill, 
60  N.  E.  941.  Certain  street  improvements, 
involving  vast  interests,  reports  of  apprais- 
ers appointed  by  the  lower  court,  are  final. 
Randolph  v.  Indianapolis,  172  Ind.  510,  88 
N.  E.  849. 

Under  our  law,  the  state  board  of  tax 
commissioners  fixes  the  valuation  of  rail- 
road properties  in  the  state,  on  which  taxes, 
running  into  the  millions,  are  annually  col- 
lected  from  the  companies.  Our  Constitu- 
tion reqtdres  a  Just  valuation  of  all  prop- 
erty for  purposes  of  taxation.  In  fixing  this 
valuation  of  railroad  property,  however 
grossly  erroneous  and  unjust,  the  action  ,of 
the  state  board  Is  final,  In  the  absence  of 
fraud.  Cleveland,  etc.,  R.  Co.  v.  Backus,  133 
Ind.  518,  S3  N.  a  421,  18  L.  R.  A.  729.  The 
aggrieved  party  In  such  case  cannot  even 
get  a  hearing  in  the  circuit  court.  The 
quasi  Judicial  boards  of  various  kinds  an- 
nually determine  the  amounts  of  money  to 
be  taken  from  the  people  and  corporations 
of  the  state,  by  assessments,  etc.,  aggr^at- 
ing,  probably,  more  In  value  than  is  deter- 
mined by  all  the  courts  of  the  state.  No 
doubt  there  Is  much  error  and  injustice  in 
the  decisions  of  the  various  boards;  but  snch 
decisions  are  not  reviewable,  simp^  because 
the  Legislature  has  not  seen  fit  to  confer 
Jurisdiction  thereof  on  tbe  courts. 

Much  stress  is  laid  on  that  portion  of  the 
act  which  takes  from  the  Supreme  Conrt  Ju- 
risdiction to  review  money  Judgments,  in  ac- 
tions on  contract,  or  in  fort,  because  the  Ap- 
pellate Court  is  given  final  Jurisdiction  of 
causes  that  might  involve  "millions."  So  far 
as  tbe  question  of  amount  goes,  a  still  great- 
er objection  might  be  urged  against  state  tax, 
and  other  boards,  of  a  quasi  Judicial  nature. 

But  tbe  assembly  was  warranted  in  limit- 
ing the  right  of  appeal  in  such  cases,  for  the 
reason  that  actions  of  this  character  are 
largely  governed  by  common-law  or  well- 
settled  equity  rules,  and  their  determination 
usually  only  requires  the  application  of  well- 
settled  principles  of  law.  Another  reason  Is 
that  this  class  of  cases  is  a  numerous  one, 
and  it  was  necessary  to  draw  the  line  of 
classification  somewhere.  Another  strong 
reason  is  that  from  the  very  beginning, 
probably  for  the  reasons  above  stated,  lim- 
itations were  fixed  on  the  right  to  appeal  in 


that  class  of  cases.  The  first  Congress 
which  convened  after  the  adoption  of  tbt 
federal  Constitution  prohibited  appeals 
where  the  amount  Involved  was  less  than 
$2,000.  During  the  following  century  simi- 
lar restrictions  were  applied  In  every  Ameri- 
can commonwealth.  In  recent  years  there 
has  been  a  tendency  to  limit  appeals  classi- 
fied by  tbe  nature  of  tbe  action,  rather  than 
the  amount  involved.  The  new  Constitu- 
tion of  New  Tork  forbids  a  classification 
resting  on  the  amount  In  controversy. 

No  court  has  ever  decided,  and  probably 
never  will,  that  a  classification  based  on  the 
amount  in  controversy,  solely  because  the 
amount  is  small,  is  valid.  Snch  holding 
would  violate  the  equality  of  privileges 
clause  of  our  Constitution.  The  suit  involv- 
ing $600  may  be  Just  as  important  to  liti- 
gants in  one  action  as  one  for  $50,000  Is  to 
those  in  another.  Whether  or  not  this  be 
BO,  both  tbe  letter  and  spirit  of  the  Consti- 
tution would  be  violated  by  opening  tbe 
doors  of  a  court  of  Justice  to  one,  and  clos- 
ing them  against  bis  less  opulent  neighbor. 

To  say  that  the  Supreme  Court  of  Indiana, 
whose  Jurisdiction  is  coextensive  with  the 
state,  will  hear  the  causes  of  only  those  who 
have  $6,000  or  more  at  stake,  simply  because 
enough  money  is  not  involved  in  other  cases, 
would  be  abhorrent  to  the  principles  of  any 
republican  form  of  government,  or  even  to 
those  of  any  modem  monarchy.  TJsaally  no 
reasons  have  been  given  by  the  courts  for 
sustaining  classifications  based  on  the 
amount  in  controversy,  except  that  the  Leg- 
islature have  so  decreed,  because  it  has  al- 
ways been  recognized  that  the  legislative  de- 
partment of  the  government  was  Invested 
with  the  unqualified  power  to  apportion  the 
Jurisdiction  of  the  courts,  except  where  ex- 
pressly restrained  by  the  organic  law;  and, 
where  Legislatures  act  within  tbe  scope  of 
their  authority,  courts  may  not  inquire  into 
the  reasons  which  inspired  the  enactments. 
But,  If  such  inquiry  is  permissible,  the 
reasons  are  obvious  and  valid. 

When  the  people,  by  their  Constitution, 
create  their  highest  court  of  review,  and 
make  no  attempt  to  give  it  Jurisdiction  of 
any  particular  class  of  cases,  and  know  that 
it  is  Impossible  for  such  court  to  determine 
all  the  controversies  that  will  arise,  they 
thereby,  by  sheer  necessity.  Invest  the  legis- 
lative department  with  the  power  to  ex- 
clude from  the  consideration  of  such  court 
certain  classes  of  cases;  for  they  guarantee 
tbe  speedy  administration  of  Justice.  With 
the  necessity  of  excluding  some  classes,  the 
next  problem  is:  What  classes  shall  be  so 
marked?  We  would  all  agree  that  those 
should  be  excluded  In  which  the  Inferior 
courts  would  be  least  likely  to  err,  especial- 
ly where  these  classes  embrace  numerous 
causes  and  would  greatly  relieve  the  burden 
of  the  highest  court  This  is  what  this  act 
has  done,  for  in  no  class  of  cases  is  the  law 
80  well  settled  as  In  that  of  money  Judg- 
ments.   Of  course  there  are  exceptions.    In 


Digitized  by 


Google 


533 


95  NORTHEASTERN  REPORTER 


(Ind. 


tbis  class  win  necessarily  be  embraced  some 
cissses  of  peculiar  Importance,  involving  en- 
tirely new  questions  of  law;  but  no  law  can 
be  enacted  that  may  not  work  some  unfair- 
ness In  a  particular  instance.  Even  oar  stat- 
utes of  descent  do  tbat  in  numerous  cases. 
Coupled  wltb  this  is  tbe  other  reason  tbat 
this  class  embraces  so  many  cases  that  It 
will  greatly  relieve  the  burden  on  the  dock- 
ets of  tbe  Supreme  Court. 

It  is  true  that  the  latter  court  would  not 
have  had  its  burdens  greatly  increased  by 
leaving  judgments  for  $6,000  or  over,  in  the 
Supreme  Court;  but  there  would  liave  re- 
mained whatever  objection  there  may  t>e  to 
the  danger  of  two  lines  of  decisions. 

Moreover,  as  the  Appellate  Court  already 
under  the  act  of  1901,  as  amended,  had  ex- 
clusive Jurisdiction  of  actions  to  foreclose 
mortgages,  in  unlimited  amounts,  no  very 
good  reason  could  be  assigned  by  the  Legis- 
lature for  discriminating  in  favor  of  those, 
among  others,  who  bad  Judgments  on  notes 
not  secured  by  mortgage.  In  my  Judgment 
the  Legislature  did  not  violate  our  Constitu- 
tion in  taking  from  tbe  Supreme  Court,  and 
giving  to  the  Appellate,  Jurisdiction  of  ap- 
peals where  the  Judgment  was  for  money 
in  excess  of  $6,000. 

The  question  here  is  not  a  new  one.  The 
Indiana  Constitution,  in  so  far  as  the  Su- 
preme Court  Is  concerned,  is  modeled  after 
tbe  federal  Constitution.  The  Constitutions 
of  most  of  the  states,  in  this  particular,  are 
tbe  same.  In  a  few,  the  Constitution,  In  ex- 
press terms,  defines,  in  whole  or  in  part,  the 
Jurisdiction  of  the  highest  court  In  such 
cases,  of  course,  there  can  be  no  -question. 
But  in  most  of  tbe  states,  as  In  ours,  the 
Constitution  simply  created  the  court  and 
invests  it  with  appellate  Jurisdiction,  co- 
extensive with  the  limits  of  the  state,  under 
such  restrictions  and  regulations  as  the  Leg- 
islature may  prescribe.  As  litigants  are 
prone  to  exhaust  every  resource,  in  appealing 
their  causes,  this  principle  has  been  present- 
ed to  tbe  Supreme  Court  of  the  United 
States,  and  of  tbe  several  states,  wltb  sim- 
ilar Constitutions,  each  time  the  legislative 
department  of  the  government  has  greatly 
restricted  the  right  of  appeal  to  the  blgbest 
court.  The  rule  reduced  from  these  decisions 
is  as  follows: 

Where  the  right  to  appeal  from  tbe  Judg- 
ment of  an  inferior  court  to  the  Supreme 
Court,  or  court  of  supreme  authority,  called 
by  some  other  name,  is  not  expressly  secured 
by  the  Constitution,  the  Legislature  may,  in 
Its  discretion,  make  the  decision  of  the  in- 
ferior court  final.  This  rule  has  been  recog- 
nized in  its  entirety  in  Indiana. 

In  Brownlee  v.  AVhitesIdes,  8  Blackf.  80, 
the  Supreme  Court  of  Indiana  held  there 
was  no  right  of  appeal  from  the  circuit  to 
the  Supreme  Court,  in  probate  causes.  This 
was  because  the  statute  made  no  provision 
therefor. 

in  tbe  recent  case  of  Amacher  r.  Johnson 


(1910)  91  N.  E.  928,  this  court  held:  "The 
Constitution  of  the  state  does  not  grant  to 
any  party  either  tbe  right  to  a  new  trial  or 
the  right  of  appeal  to  this  or  any  other 
court  Such  a  right  depends  upon  the  provi- 
sions of  the  statutes,  and  a  new  trial  can 
only  be  granted,  or  an  appeal  taken,  when 
authorized  by  statute,  and  then  only  in  the 
manner  upon  tbe  conditions,  and  for  tbe 
reasons,  named  in  the  statute.  Elliott's  App. 
Proc.  SI  75,  76,  77;  Lake  Erie,  etc.,  R.  Co. 
v.  Watkina,  157  Ind.  600,  62  N,  E.  448,  and 
cases  cited ;  Hughes  v-.  Parker,  148  Ind.  692, 
695,  48  N.  E.  243,  and  cases  cited;  Evans- 
ville,  etc.,  R.  Co.  v.  City  of  Terre  Haute,  161 
Ind.  26,  85,  36,  67  N.  E.  686,  and  cases  cited ; 
Brown  v.  Brown,  168  Ind.  654,  655,  80  N. 
B.  535;  State  v.  Rockwood,  159  Ind.  94,  95, 
64  N.  R  592,  and  cases  cited;  Kepler  v.  Rine- 
hart  162  Ind.  504,  70  N.  E.  806,  and  cases 
cited ;  Randolph  v.  City  of  Indianapolis,  172 
Ind.  510,  88  N.  E.  949;  Smith  v.  Long,  43 
Ind.  App.  668,  88  N.  B.  356.  See,  also.  Porter 
v.  Industrial  Printing  Co.,  26  Mont  170,  183, 
66  Pac.  839,  67  Pac.  67;  State  ex  rel.  v.  Dlst 
Court,  28  Mont  123,  125,  126,  72  Pac.  412; 
Wright  V.  Mathews,  28  Mont  442,  444,  72 
Pac.  820;  State  ex  rel.  v.  Dlst  Court,  29 
Mont  176,  178,  74  Pac.  414;  Vreeland  v. 
Edens,  35  Mont  413,  421,  89  Pac.  735 ;  Har- 
rington V.  Butte,  etc.,  R.  Co.,  36  Mont  478, 
483,  93  Pac.  640;  Saylor  v.  Duel,  236  111. 
429.  86  N.  E.  119,  19  L.  R.  A.  (N.  S.)  377,  and 
note." 

That  this  opinion  is  unqualifiedly  sustained 
by  a  long  line  of  harmonious  decisions  of 
this  court  appears  from  a  consideration  of 
the  following  cases: 

In  Sims  V.  Hines  (1889)  121  Ind.  534,  23 
N.  E.  615,  involving  the  right  of  this  court 
to  review  certain  matters  arising  in  a  street 
assessment.  It  was  held  by  this  court:  "There 
can  be  no  doubt  that  the  Legislature  has 
X)ower  to  declare  what  questions  shall  be, 
and  what  questions  shall  not  be,  tried  on  ap- 
peal. It  has,  indeed,  the  authority  to  deny 
an  appeal,  and  to  make  the  decision  of 
the  municipal  oQlcers  flnal  and  conclusive. 
*  •  *  If  the  Legislature  can,  as  the  au- 
thorities declare  it  may  do,  entirely  deny  an 
appeal,  there  can  be  no  question  as  to  its 
right  to  limit  the  questions  wliicb  may  be 
tried." 

In  Randolph  v.  Indianapolis  (1909)  172  Ind. 
610,  88  N.  E.  949,  it  was  held  that  the  Judg- 
ment of  the  Marion  superior  court  was  flnal 
in  a  matter  relating  to  assessments  for  street 
Improvements.  The  court- used  this  language 
in  Its  opinion:  "The  statute  before  us  pro- 
vides that  tbe  report  of  appraisers  appointed 
by  the  court  'shall  be  final  and  conclusive' 
upon  all  parties  thereto.  No  appeal  from 
such  report  or  appraisement  is  specially  au- 
thorized, and  none  exists." 

In  Whlttem  v.  State  (1871)  86  Ind.  196, 
Involving  the  right  of  appeal  in  a  contempt 
case,  this  court  said:  "We  are  confronted  at 
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the  threshold  of  this  Investigation  with  the 
question  of  whether  the  ai^llant  had  a 
right  of  appeal,  and  whether  this  court  has' 
the  Jurisdiction  to  review  the  finding  and 
Judgment  of  the  court  below.  The  power  and 
Jurisdiction  of  the  courts  in  this  state  aru 
fixed  and  determined  by  the  laws  of  their 
creation,  and  the  right  to  appeal  from  an 
inferior  court  to  this  court  Is  provided  by  the 
Code." 

In  Hughes  v.  Parker  (1897)  148  Ind;  692. 
48  N.  E.  243,  the  court  used  this  language: 
"More  than  this,  we  may  observe  that  the 
right  to  an  appeal  is,  and  always  has  been, 
statutory.  Elliott's  App.  Proceed.  !  75,  and 
following  note  to  section  354.  In  this  case 
before  us,  as  said  In  Sims  v.  Hlnes,  121  Ind. 
534  [23  N.  E.  615],  the  Legislature  had  the 
authority  to  deny  an  appeal,  and  to  make  the 
decision  of  the  municipal  officers,  final  and 
conclusive.' " 

In  Rupert  v.  Martz  (1888)  116  Ind.  72.  18 
N.  E.  381,  this  court  held:  "There  are  no 
vested  rights  in  the  law  generally,  nor  in  the 
legal  remedies,  and  hence  changes  in  them 
by  the  Legislature  do  not  fall  within  the 
constitutional  inhibition,  unless  they  are  of 
such  a  character  as  to  materially  affect  the 
obligation  of  contracts.  Davis  v.  Rupe.  114 
Ind.  588  [17  N.  E.  163] ;  Bryson  v.  McCreary, 
102  Ind.  1  [1  N.  E.  551,  and  cases  there  cited. 
The  statute  providing  for  a  review  of  Jud?- 
ments  is  not  a  contract,  nor  can  It  be  proper- 
ly said  that  it  enters  info  contracts  made  by 
contracting  parties,  either 'as  a  part  of  the 
contracts  or  as  a  part  of  the  remedy.  If 
such  a  statute  confers  a  right  at  all,  the 
right  thns  conferred  Is  a  mere  statutory 
right,  and,  having  been  conferred  by  the 
Legislature,  it  may  be  changed  or  taken  away 
by  the  Legislature." 

In  Brown  v.  Porter  0871)  37  Ind.  206,  the 
court  held  the  decision  of  the  circuit  court, 
sitting  as  a  court  of  appeals  from  the  com- 
missioners in  court,  in  liquor  license  cases, 
was  final,  and  the  Snpreibe  Court  had  no 
power  of  review.  The  opinion  was  by  Wor- 
den,  C.  J.,  in  the  course  of  which  the  follow- 
ing language  was  used:  "In  the  case  of 
Board  of  Commissioners  of  Parke  Co.  v. 
Lease,  22  Ind.  261,  it  was  held  that,  under 
this  statute,  no  appeal  lies  to  this  court  We 
adhere  to  that  decision.  See,  also.  State  v. 
Vierling,  33  Ind.  99.  The  language  of  the 
statute  is  a  little  amblguons;  but  we  think 
it  was  the  intention  of  the  Legislature  that 
no  appeal  should  lie  to  this  court  in  such 
cases.  Perhaps  the  reason  was  that  the 
time  of  this  court  should  not  be  consumed  in 
the  decision  of  controversies  of  such  char- 
acter." 

In  Brown  v.  Brown  (1907)  168  Ind.  654,  80 
N.  B.  535,  this  court  said:  "The  right  of  ap- 
peal Is  given  by  statute,  or  It  does  not  exist." 

In  EvansvUle,  etc.,  R.  Co.  v.  City  of  Terre 
Haute.  161  Ind.  26,  67  N.  B.  686,  It  was 
bdd:  "The  right  of  appeal  is  not  a  natural 
or  inherent  one.    It  does  not  exist  at  common 


law,  and  in  this  state  it  is  conferred  wholly 
by  statute,  and,  when  once  conferred,  it  may 
be  subsequently  withdrawn  by  the  Legisla- 
ture, unless  In  so  doing  some  provision  of  the 
organic  law  of  the  state  Is  violated." 

In  Bear  v.  Reese  (1909)  44  Ind.  App.  465, 
89  N.  E.  522.  It  was  held  that  the  Judgment 
of  the  circuit  court  was  final  in  that  (drain- 
age) case.  This  court  in  its  opinion  says: 
"Our  attention  has  not  been  called  to  any 
statute,  nor  do  we  know  of  any,  expressly 
or  Impliedly,  authorizing  this  appeal.  With- 
out such  a  statute,  no  right  of  appeal  exists. 
Hughes  V.  Parker,  148  Ind.  692  [48  N.  E. 
243];  Pittsburgh,  etc.,  Ry.  Co.  v.  Gillespie, 
supra." 

The  first  assembly,  after  the  adoption  of 
the  (Constitution  of  1851,  under  Its  power  to 
regulate  and  restrict  appeals  and  writs  of 
error,  abolished  the  latter  altogether,  and 
provided  strict  regulations  for  appeals  by 
which  every  failure  to  assert  a  legal  right  at 
the  proper  time  waived  such  right  Hom- 
berger  v.  State,  6  Ind.  300;  Huntington  Co. 
V.  Brown,  14  Ind.  193. 

In  State  v.  Rockwood  (1902)  159  Ind.  94, 
64  M.  Jfi.  592,  the  court  In  passing  on  the 
right  of  the  stale  %o  appeal  in  a  contempt 
proceeding  used  the  following  language: 
••The  right  of  appeal  exists  only  in  those 
cases  where  it  is  given  by  statute.  The 
right  to  an  appeal  Is  and  always  has  been 
statutory,  and  does  not  exist  at  common  law. 
It  is  a  remedy  which  the  Legislature  may  in 
its  discretion  grant  or  take  away,  and  it 
may  prescribe  In  what  cases,  and  under  what 
circumstances,  and  from  what  courts,  ap- 
peals may  be  taken;  and,  unless  the  statute 
expressly  or  by  plain  Implication  provides 
for  an  appeal  from  a  Judgment  of  a  court 
of  inferior  Jurisdiction,  none  can  be  taken.' 
SuUlvan  V.  Hang,  82  Mich.  648,  4«  N.  W. 
795,  lU  L.  K.  A.  203;  Lake  Erie,  etc.,  R.  Co. 
V.  Watklns,  157  Ind.  600,  605  l«2  N.  U. 
448  J." 

in  Board,  etc.,  v.  Albright  168  Ind.  564, 
81  N.  E.  578,  the  court  had  under  considera- 
tion the  constitutionality  of  an  act  giving 
a  superior  court  of  a  certain  county  the  ex- 
act Jurisdiction  conferred  on  circuit  courts, 
and  in  the  course  of  the  opinion  said:  "In 
Commonwealth  ex  ret.  v.  Hippie  (1871)  69 
Pa.  9,  it  was  held  that,  under  a  provision 
of  the  Pennsylvania  Constitution  authorizing 
the  creation  of  'other  courts,'  it  was  com- 
petent to  establish  criminal  courts  having 
concurrent  Jurisdiction  with  criminal  courts 
existing  under  the  Constitution;  the  court 
saying:  The  Constitution  having  neither 
detlned  nor  limited  the  Jurisdiction  of  the 
courts  named  in  the  Constitution,  or  of  those 
to  be  afterwards  established,  the  power  to 
create  new  courts  and  new  law  Judges  car- 
ried with  it  the  power  to  Invest  them  with 
such  Jurisdiction  as  appear  to  be  necessary 
and  proper,  and  to  part  and  divide  the  Ju- 
dicial powers  of  the  state;  so  as  to  adapt 
them  to  its  growth  and  change  of  drcum- 
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stances.'  When  the  Oonstltutlon  of  the  state 
required  that  such  courts  as  might  be  creat- 
ed should  be  'Inferior'  to  the  circuit  courts, 
their  relative  rank  was  properly  tested  by 
the  extent  of  their  Jurisdictions;  but,  with 
the  word  'other'  substituted,  It  appears  to 
us  that  no  possible  constitutional  objection 
could  exist  to  the  creation  of  a  court  which 
shared  with  the  circuit  court  its  Jurisdiction 
and  Its  power.  As  applied  to  the  case  in 
hand,  we  may  appropriately  borrow  the  ob- 
servation of  this  court,  in  Combs  v.  State 
(ivm)  2«  Ind.  98,  99:  'L^rge  communities 
require  more  time  for  the  transaction  of 
Judicial  business  than  small  ones,  and,  if 
one  court  cannot  do  the  business,  there  must 
be  more  created.'  •  •  •  The  only  direct 
provision,  however,  which  is  found  in.  the 
Constitution  of  1851,  concerning  the  Juris- 
diction of  the  circuit  courts,  is  that  they 
'shall  have  such  civil  and  criminal  Juris- 
diction as  may  be  prescribed  by  law.'  Const 
1851,  art.  7,  {  8.  This  gives  to  the  General 
Assemhiy  power  to  lix  the  extent  of  their 
Jurisdiction.  •  Board,  etc.,  v.  Gwin  0894) 
130  Ind.  562  [36  N.  E.  237],  22  L.  B.  A.  402; 
Brown,  Jurisdiction  (2d ,  ifid.)  par.  14.  No 
question  of  making  said  courts  inferior  to 
the  highest  nisi  prlus  courts  is  here  Involv- 
ed. When  an  attempt  is  made,  by  the  nar- 
rowing of  their  Jurisdiction,  to  put  them  In 
the  category  of  inferior  courts.  It  will  be 
time  enoueh  to  vindicate  their  right.  The 
hope  of  constitutional  government  for  the 
future  does  not  require  that  the  legislative 
power  should  In  all  cases  be  bound  down 
by  iron  bands." 

In  Branson  v.  Studabaker  a892)  138  Ind. 
147,  33  M.  E.  98,  in  holding  the  act  valid 
which  conferred  Unal  Jurisdiction  on  the  Ap- 
pellate Court  in  certain  classes  of  cases, 
this  court  held:  "Tbe  statute  creating  the 
Appellate  Court  does  not  apply  to  one  class 
,of  litigants.  •  •  •  It  applies  to  all  liti- 
gants, and  makes  no  attempt  to  classify  by 
Individuals  or  parties.  The  basis  of  the  sys- 
tem of  classltlcation  is  the  difference  In 
classes  of  cases,  and  not  In  the  situation  of 
parties  or  persons.  The  statute  Is  general 
and  uniform,  Inasmuch  as  it  makes  a  gen- 
eral classllication,  and  operates  uniformly 
upon  all  the  classes  included  In  the  system 
adopted.  •  •  •  The  provisions  of  the 
statute  creating  the  Ai^ellate  Court,  and 
authorizing  the  transfer  to  that  court  ot 
cases  appealed  to  this  court,  prior  to  its 
enactment,  are  valid.  There  Is  no  vested 
right  in  a  ronedy  or  in  a  tribunal." 

Une  of  the  leading  cases  on  this  subject 
te  Lake  Erie,  etc.,  K.  Co.  v.  Watklns,  157 
ind.  mo,  62  N.  E.  443.  THis  case  has  not 
only  been  frequently  approved  In  Indiana, 
but  has  been  r^arded  as  ab  authority  by 
the  courts  of  other  states,  and  by  all  the 
text-book  writers.  The  following  language 
was  used  In  the  opinion:  "That  a  party  to 
a  suit  or  action  has  no  vested  right  to  ap- 
peal or  prosecute  a  writ  of  error  from  one 


court  to  another,  In  the  absence  of  consti- 
tutional protection  In  that  respect.  Is  a  well- 
settled  proposition.  Neither  by  Instituting 
nor  by  defending  an  action  to  a  suit  does 
a  party  thereby  acquire  a  vested  right  to 
a  decision  from  a  particular  court  or  tri- 
bunal. This  doctrine,  so  universally  assert- 
ed and  supported  by  the  authorities.  Is  but 
an  affirmation  or  extension  of  the  familiar 
principle  that  there  is  no  vested  right  In 
a  remedy.  In  Sullivan  v.  Haug,  supra  [82 
Mich.  548,  46  N.  W.  795,  10  L.  R.  A.  283], 
the  court  said:  The  right  to  an  appeal  Is 
and  always  has  been  statutory,  and  does 
not  exist  at  common  law.  It  Is  a  remedy 
which  the  Legislature  may  In  its  discretion 
grant  or  take  away,  and  it  may  prescribe 
in  what  cases,  and  under  what  circumstanc- 
es, and  from  what  courts  appeals  may  be 
taken ;  and,  unless  the  statute  expressly  or 
by  plain  implication  provides  for  an  appeal 
from  a  Judgment  of  a  court  of  inferior  Ju- 
risdiction, none  can  be  taken.' "  Gontlnuing, 
this  court  says:  "An  examination  of  para- 
graph 4  of  article  7  discloses  that  It  does 
not  define  or  mention  the  class  of  cases  in 
which  the  Supreme  Court  shall  have  appel-  • 
late  Jurisdiction.  It  is  therein  declared  that 
this  court  stiall  have  such  Jurisdiction  "un- 
der such  regulations  and  restrictions  as  may 
be  prescribed  by  law.'  While  It  is  certain- 
ly true  th^  the  Legislature,  under  this  pro- 
vision of  our  fundamental  law,  is  not  au- 
thorized to  deprive  the  Supreme  Court  en- 
tirely of  its  appellate  Jurisdiction,  still  the 
Legislature  may  not  only  from  time  to  time 
enlarge  such  Jurisdiction,  but  it  may  also 
contract  the  same  as  public  policy  may  de- 
mand or  require.  It  may  designate  the 
amount  that  may  authorize  an  appeal,  and, 
within  reasonable  limits,  it  may  prescribe 
the  class  of  cases  in  which  appeals  can  be 
taken,  and  from  what  courts  or  tribunals 
they  may  be  prosecuted.  The  policy  of  the 
framers  of  our  Constitution  seems  to  have 
been,  not  to  prescribe  absolutely  the  bound- 
aries or  limits  of  the  Jurisdiction  of  our 
courts,  but  to  allow  a  legislative  discretion 
In  that  respect  in  order  that  the  varying 
demands  and  changing  necessities  of  the  peo- 
ple might  be  satisfied.  See  Branson  v.  Stud- 
abaker,  133  Ind.  147  [33  N.  E.  98],  and  au- 
thorities there  cited;  People  v.  Richmond, 
16  Colo.  274,  26  Pac.  9*^9;  McClain  v.  Wil- 
liams, 10  S.  D.  332,  73  N.  W.  ri,  43  L.  R.  A. 
287,  289;  2  Ency.  P.  &  Pr.  pp.  14,  19,  and 
the  many  authorities  hereinbefore  cited." 

To  the  same  effect,  see  Barnes  v.  Wagoier 
(1907)  169  Ind.  511,  82  N.  E.  1037;  Kepler 
V.  Rinehart  (1904)  162  Ind.  604,  70  N.  B. 
806;  Bosley  v.  Ackelmlre,  39  Ind.  636;  New- 
man V.  Gates,  150  Ind.  59,  49  N.  E.  826; 
Board  V.  Davis,  136  Ind.  603,  36  N.  B.  141, 
22  L.  R.  A.  615;  Ex  parte  Sweeney,  126  Ind. 
588,  27  N.  E.  127. 

In  1803,  the  question  here  Involved  was 
presented  to  the   Supreme   Oonrt   o^   the 
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United  States  In  the  case  of  Clarke  t.  Baza- 
done,  1  Crancb,  212,  2  U  Ed.  85,  95.  A 
writ  of  error  Issued  from  the  Supreme  Court 
to  the  federal  court  for  the  territory  north- 
west of  the  River  Ohio,  to  reverse  a  Judg- 
ment roidered  In  that  court  against  Clarke. 
Mason,  for  plaintiff  In  error,  contended  that 
the  Supreme  Court  possessed  a  general  su- 
perintending power  over  all  the  othet  fed- 
oral  courts,  resulting  from  the  nature  of  a 
Supreme  Court,  independent  of  any  express 
provisions  of  the  Constitution,  or  laws  of 
the  United  States.  The  decision  of  the  court 
was  as  follows:  "The  court  quashed  the 
writ  of  error,  on  the  ground  that  the  act 
of  Congress  had  not  authorized  an  appeal  or 
writ  of  error  from  the  general  court  of  the 
Northwestern  Territory,  and  therefore,  al- 
though from  the  manifest  errors  on  the  face 
of  the  record  they  felt  every  disposition  to 
support  the  writ  of  error,  they  were  of  opin- 
ion they  could  not  take  cognizance  of  the 
case." 

In  Duroussean  ▼.  U.  B.,  6  Crancfa,  307,  8 
L.  Ed.  232,  In  an  opinion  by  John  Marshall, 
C.  X,  It  was  held:  "This  court,  therefore, 
will  only  review  those  Judgments  of  the  Cir- 
cuit Court  of  the  District  of  Columbia,  a 
power  to  re-esamlne  which  la  expressly  giv- 
en by  law." 

In  Daniels  v.  Railroad  Co.,  3  Wall.  250, 
18  Ii.  Ed.  224,  the  same  court  said:  "To 
come  properly  before  us,  the  case  must  be 
within  the  appellate  Jurisdiction  of  this 
court.  In  order  to  create  such  Jurisdiction 
In  any  case,  two  things  must  concur:  The 
Constitution  must  give  the  capacity  to  take 
it,  and  an  act  of  Congress  must  supply  the 
requisite  authority.  The  original  Jurisdic- 
tion of  this  court,  and  its  power  to  receive 
appellate  Jurisdiction,  are  created  and  defin- 
ed by  the  Constitution;  and  the  legislative 
department  of  the  government  can  enlarge 
neither  one  nor  the  other.  But  it  is  for 
Congress  to  determine  bow  far,  within  the 
limits  of  the  capacity  of  this  court  to  take, 
appellate  Jurisdiction  shall  be  given,  and, 
when  conferred,  It  can  be  exercised  only  to 
the  extent  and  in  the  manner  prescribed  by 
law.  In  these  respects  it  is  wholly  the  crea- 
ture of  legislation." 

The  doctrine  first  announced  in  Clarke  v. 
Bazadone,  supra,  more  than  a  century  ago, 
has  been  adhered  to  ever  since  by  that  court, 
in  the  scores  of  cases  wherein  the  question 
was  presented. 

In  The  Paquete  Habana,  175  U.  S.  677,  20 
Sup.  Ct.  290,  44  Ii.  'Ed.  820,  the  following 
language  Is  used:  "The  Judiciary  acts  of 
the  United  States,  for  a  century  after  the 
organization  of  tbe  government  under  the 
Constitution,  did  impose  pecuniary  limits 
upon  appellate  jurisdiction.  But  all  this 
has  been  changed  by  Act  March  3,  1891, 
c.  517  [^6  Stat.  826],  estabUshlng  the  Circuit 
Court  of  Appeals,  and  creating  a  new  and 
complete  scheme  of  appellate  Jurisdiction, 
depending  upon  the  nature  of  tbe  different 


cases,  rather  than  upon  the  pecuniary 
amount  Involved.  By  that  act,  as  this  court 
has  declared,  the  entire  appellate  Jurisdic- 
tion from  the  Circuit  and  District  Court  of 
the  United  States  was  distributed,  accord- 
ing to  the  scheme  of  the  act,  between  this 
court  and  the  Circuit  Court  of  Appeals 
thereby  established,  by  designating  the  class- 
es of  cases,  of  which  each  of  these  courts 
was  to  have  final  Jurisdiction." 

in  Huguley  Mfg.  Co.  v.  Galeton  Cotton 
Mills,  164  U.  S.  290,  22  Sup.  Ct  452,  46  U 
Ed.  546,  tbe  court  says :  "Act  March  3, 1891, 
c.  617,  26  Start  826  [U.  S.  Comp.  St  1001, 
pp.  647,  649],  provides,  in  section  6,  that 
the  Circuit  Court  of  Appeals  shall  have  ap- 
pellate Jurisdiction  to  review  Judgments  and 
decrees  of  the  Circuit  Courts  in  all  cases 
In  which  a  direct  appeal  la  not  allowed,  by 
section  5,  to  this  court,  and  that  the  Judg- 
ments and  decrees  of  the  Circuit  Cbnrt  of 
Appeals  shall  be  final  in  all  cases  In  which 
the  Jurisdiction  Is  dependent  entirely  npon 
diversity  of  citizenship.  The  general  Inten- 
tion of  the  act  was  to  distribute  the  appel- 
late Jurisdiction,  and  to  permit  an  appeal 
to  only  one  court" 

The  act  of  Congress  of  March  8,  1891,  also 
provided  for  a  limited  review  of  the  decisions 
of  inferior  courts  by  the  Supreme  Court,  by 
writ  of  certiorari.  This  review,  depending 
entirely  on  the  authority  therefor,  conferred 
by  the  act  of  Congress,  would  fall  with  a 
repeal  of  the  act 

"Although  the  appellate  powers  of  this 
court  are  given  by  the  Constitution,  they  are 
nevertheless  limited  and  regulated  by  acts  of 
Congress."  National  Exchange  Bank  of  Bal- 
timore V.  Peters,  144  U.  S.  670,  12  Sup.  Ct 
767,  36  I*  Ed.  545. 

"It  has  been  held,  In  an  uninterrupted 
series  of  decisions,  that  this  court  exercises 
appellate  Jurisdiction  only  in  accordance  with 
the  acts  of  Congress  upon  the  subject"  Col- 
orado Central  Mining  Co.  v.  Turck.  150  U.  S. 
138,  14  Sup.  Ct  35,  37  L.  Ed.  1030. 

In  the  case  of  Sharpe  v.  Robertson  (1849)  5 
Grat.  (Va.)  518,  there  Is  revealed  more  learn- 
ing and  careful  research  than  in  any  deci- 
sion on  this  subject.  The  statute  there  un- 
der consideration  created  a  special  Court  of 
Appeals  with  Jurisdiction  to  determine  annual- 
ly 70  cases  pending  for  more  than  two  years  on 
the  Supreme  Court  docket.  The  act  was  pass- 
ed to  provide  relief  for  the  Supreme  Court, 
which  was  more  than  two  years  behind  with 
Its  labors,  and  had  on  Its  docket  more  than 
500  cases.  Peculiar  interest  attaches  to  th(> 
case  because  It  construed  the  Virginia  Consti- 
tution of  1829,  which  was  similar  to  that  of  the 
United  States  and  of  Indiana ;  and  especial- 
ly because  the  convention  which  formulated 
that  Constitution  was  presided  over  by  Ex- 
Presldoit  James  Monroe,  and  Ex-Presldent 
James  Madison  and  John  Marshall,  then 
Chief  Justice  of  the  Supreme  Court  of  tho 
United  States,  were  members  of  the  conven- 
tion, the  latter  having  been  chairman  of  the 
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Judiciary  committee.  The  debates  of  tbe  con- 
vention sbow  that  Chief  Justice  Marstmll 
was  frequently  interrogated  daring  the  con- 
vention as  to  the  proper  constmctlon  of  cer- 
tain clauses  of  the  Constitution,  as  adopted. 
He  was  asKed  if  the  resolution  (which  was 
adopted)  did  not  leave  the  jurisdiction  of  the 
courts  to  be  fixed  by  law,  and  his  reply  was: 
"The  gentleman  from  Chesterfield  (Leigh) 
has  understood  the  language  of  those  resolu- 
tions correctly.  No  doubt  was  entertained 
in  the  Judicial  committee  that  the  whole  sub- 
ject of  the  Jurisdiction  of  the  courts,  and 
the  change  of  their  form,  should  be  submit- 
ted entirely  to  the  Legislature.  There  was 
no  question  on  the  subject."  Debates  Vir- 
ginia Const  Con.  1829,  p.  616. 

The  Virginia  Constitution,  on  this  subject, 
was  practically  the  same  as  ours,  and  read 
as  follows: 

"The  Judicial  power  shall  be  vested  In  a 
Supreme  Court  of  Appeals,  in  such  superior 
courts  as  the  Legislature  may  from  time  to 
time  ordain  and  establish,  and  the  Judges 
thereof,  in  the  county  courts,  and  in  Justices 
of  the  peace,  *  •  •  the  Jurisdiction  of 
these  tribunals  and  of  the  Judges  thereof, 
shall  be  regulated  by  law." 

"•  •  •  It  was  thus  made  the  duty  of 
the  Legislature  to  create  a  Supreme  Court  of 
Appeals.  •.  *  *  This  duty  being  perform- 
ed, tbe  tribunal  so  constituted  stood  In  the  Ju- 
dicial system,  as  the  Supreme  Court  of  Ap- 
peals, contemplated  by  the  Constitution,  with 
the  capacity  to  receive  appropriate  jurisdic- 
tion as  the  Legislature  thought  proper,  from 
time  to  time,  to  confer  upon  It. 

"The  regulation  by  law  of  the  Jurisdiction 
of  the  several  courts  of  the  commonwealth 
embraces  the  distribution  of  tbe  Judicial  pow- 
er amongst  them;  in  regard  to  which  there 
is  no  limitation,  except  such  as  arises  out  of 
the  distinctive  character  of  the  tribunals,  so 
far  as  designated  by  the  Constitution.  The 
Jurisdiction  of  the  Supreme  Court  is  to  be  ap- 
pellate, or  of  that  nature  in  a  liberal  sense; 
that  of  the  other  courts  may  be  original  or 
appellate — the  Jurisdiction  may  be  dvll  or 
criminal.  There  can  be  no  appeal  from  the 
Supreme  Court  to  tbe  superior  courts,  nor 
from  the  latter  to  the  county  courts;  but  on 
tbe  other  hand  there  Is  no  constitutional 
right  of  appeal  from  the  county  to  the  su- 
perior courts,  nor  from  the  latter  to  the  Su- 
preme CourL  The  legislative  department 
has  authority  to  terminate  litigation  where  It 
pleases,  but  cannot  protract  it  beyond  the  Su- 
preme Court. 

"The  Jurisdiction  of  this  court  is  constitu- 
tionally supreme,  not  because  it  Is  final,  but 
because  it  cannot  be  otherwise.  The  juris- 
diction of  the  other  courts  may  be  rendered 
final  by  legislative  permission,  during  which 
they  have  a  kind  of  supremacy,  but  not  in  a 
constitutional  sense.  Thus  tbe  right  of  ap- 
peal from  the  county  courts  to  tbe  superior 
courts  may  be  withheld  or  restrained  at  the 
discretion  Of  tbe  Leglslatuie.   But,  In  tbe  na- 


ture of  things,  no  appeal  can  be  allowed  from 
the  Supreme  Court  of  Appeals  to  any  other 
tribunal. 

"The  Jurisdiction  of  the  Supreme  Court  of 
Appeals  is  therefbre,  of  necessity,  final ;  but 
the  extent  of  It  Is  a  matter  dependent  wholly 
upon  tbe  legislative  will.  It  may  be  broad 
or  narrow  as  the  discretion  of  the  Legisla- 
ture may  dictate.  It  may  be  made  to  em- 
brace the  whole  appellate  judicial  power,  or 
a  small  portion  of  it  only.  It  may  be  con- 
fined to  civil  controversies,  or  to  actions  at 
common  law,  or  to  suits  in  equity,  or  to  ac- 
tions or  suits  of  a  peculiar  description.  It 
may  exclude  civil  controversies  altogether 
and  be  restricted  to  criminal  causes.  It 
may,  from  time  to  time,  be  extended  or  with- 
held, or  withdrawn,  as  to  the  legislative  mind 
may  seem  most  expedient. 

"The  policy  which  led  to  the  constitution- 
al requirement  of  a  Supreme  Court  of  Ap- 
peals is  BuflScIently  obvious,  and  needs  no  ex- 
position. But  it  was  a  policy  which  could 
not  be  carried  out  by  the  fundamental  law 
itself,  without  undertaking  to  regulate  there- 
by the  Jurisdiction  of  the  several  courts; 
and  to  have  done  this  by  a  law  so  permanent 
in  its  nature  would  have  precluded  such  al- 
terations in  the  distribution  of  the  Judicial 
power,  as  experience  should  suggest,  and  the 
changing  wants  and  Interests  of  the  country 
at  future  periods  should  require.  Indeed, 
it  would  have  been  Incompatible  with  the  un- 
limited power  given  to  the  Legislature  to  es- 
tablish superior  courts,  whether  of  civil  or 
criminal,  common-law  or  equitable,  original 
or  appellate.  Jurisdiction,  and  to  modify, 
change,  or  abolish  them  at  pleasure.  It  was 
therefore  deemed  best  to  ordain  the  estab- 
lishment of  a  Supreme  Court  of  Appeals,  and 
to  leave  its  practical  usefulness  unreserved- 
ly to  the  care  and  wisdom  of  the  legislative 
department.    •    ♦    • 

"The  Judicial  power  is  exhausted  in  a 
cause  when  there  has  been  a  final  and  ir- 
reversible adjudication  of  It  by  a  court  of 
competent  Jurisdiction,  whether  original  or 
appellate.    •    •    • 

"The  supremacy  of  this  court  is  to  be 
found,  not  In  the  extent  of  its  )uHadiction,  or 
the  aincunt  of  its  Imaineaa,  but  in  the  par- 
amount force  and  authority  of  its  adjudica- 
tions— a  force  acting  directly,  in  controlling, 
without  being  controlled  by,  other  tribunals 
— an  authority  operating  Indirectly,  from  the 
res{)ect  and  deference  due  to  the  highest  trib- 
unal known  to  the  Constitution  and  the  laws. 
The  influence  of  its  authority  extends  beyond 
the  range  of  its  power.  It  is  not  limited  by 
its  actual,  but  is  coextoisive  with  its  poten- 
tial, jurisdiction — ^with  its  capacity  to  re- 
ceive from  the  laws  unlimited  control  over 
all  cases  decided  by  the  subordinate  trib- 
unals. The  conformity  of  the  other  courts 
to  its  principles  is  not  a  slavish  submission 
to  tbe  lash  of  power,  but  a  willing  and  cheer- 
ful obedience  yielded  from  a  sense  of  propri- 
ety and  duty. 
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"The  authorttv  of  the  Supreme  Court,  as 
distinguished  from  Its  power,  is  not  the  less 
obligatory  upon  a  subordinate  tribunal,  be- 
cause the  same  has  not  yet  been  subjected, 
or  only  partly  subjected,  to  Its  Jurisdiction. 
The  principles  of  the  civil  and  criminal  law 
are  in  many  respects  the  same,  and  the  same 
questions  may  arise  in  the  administration  of 
both.  The  general  court  is  still  the  court  of 
last  resort  In  criminal  cases ;  and  yet  can  it 
be  supposed  that,  in  the  adjudication  of  a 
criminal  cause,  that  tribunal  would  not  be 
governed  by  a  principle  applicable  to  it, 
wbich  has  been  settled  by  decisions  of  the 
Supreme  Ck>urt?  Or  does  any  one  seriously 
believe  that  the  latter  would  be  bound  to  con- 
form to  the  decisions  of  the  former,  because 
in  the  present  state  of  the  law  the  same  are 
irreversible  decisions,  not  only  of  the  circuit 
courts  and  the  county  courts,  but  even  of 
justices  of  the  peace? 

"If  the  foregoing  view  be  correct.  In  what 
respect  does  the  law  in  question  Invade  the 
Constitutional  supremacy  of  this  court?  It 
provides  for  the  trial,  annually,  by  the  ape- 
dal  court  of  appeals  thereby  constituted,  of 
the  70  eldest  cases  ready  for  bearing,  which 
shall  have  been  depending  more  than  two 
years  in  the  branch  of  the  Supreme  Court 
held  at  Richmond.  The  effect  of  this  law  is, 
by  a  uniform  regulation,  to  withdraw  from 
this  cqurt  a  portion  Of  its  business,  and  send 
it  to  the  determination  of  another  forum. 
Its  operation  is,  in  the  first  place,  to  reduce 
the  docket  within  a  reasonable  compass,  and 
afterwards  to  keep  it  in  the  same  condition. 
It  affects  the  jurisdiction,  and  not  the  suprem- 
acv  of  the  court.  In  truth,  the  difficulty  of 
this  question,  it  seems  to  me,  has  arisen  from 
confovnding  the  jurisdiction  of  the  court 
with  its  supremacy,  which  are  far  from  be- 
ing identical ;  the  former  is  derived  from  the 
lauTS,  and  the  latter  from  the  Constitution; 
the  former  is  temporary  and  mutable,  the 
latter  permanent  and  immutable;  the  former 
is  the  field  for  the  exercise  of  judicial  potver, 
the  latter  is,  in  itself,  the  exercise  of  that 
power. 

"The  moment  that  it  is  ascertained  that 
this  court  continues  supreme,  it  follows,  from 
the  same  principles,  that  the  tribunal  or- 
ganized by  the  law  In  question  is  neither 
supreme  nor  co-ordinate.  It  Is  true  that  its 
adjudications  are  final  and  Irreversible;  but 
not  more  so  than  those  of  the  general  court 
In  criminal  cases;  not  more  so  than  many 
of  those  of  the  circuit  courts,  of  the  county 
courts,  and  of  Justices  of  the  peace.  The 
right  of  appeal  from  that  tribunal  to^this 
does  not  exist  to-day;  but  the  Legislature 
may  allow  it,  to  any  extent,  to-morrow.  On 
the  other  hand,  it  is  beyond  legislative,  pow- 
er to  authorize  appeals  from  this  Supreme  to 
the  special  court.  The  special  court  Is  a 
subordinate  tribunal,  as  much  as  any  other 
superior  court  which  the  legislative  depart- 
ment may,  in  Its  discretion,  from  time  to 
time,  establish;  and  is  as  much  bound  to  de- 


fer to  the  aathoTteatlTe  dedalons  of  the  Su- 
preme Court  of  Appeals. 

"In  ordaining  that  there  should  be  a  Su- 
preme Court  of  Appeals,  the  Constitution 
did  not  designate  what  portion  of  judicial 
power  it  should  exercise.  All  judicial  pow- 
er was  vested  in  It,  and  the  county  courts, 
and  such  superior  courts  as  might  be  estab- 
lished, and  the  Judges  thereof.  But  no  at- 
tempt was  made  to  define  their  Jurisdiction. 
*  *  •  The  construction  of  the  Constitu- 
tion is  not  to  he  entered  upon  in  a  spirit  of 
distrust  towards  the  legislative  department, 
for.  If  that  be  felt  and  acted,  our  system 
of  government  would  become  impracticable. 
There  Is  no  internal  force  which  can  lie 
brought  to  bear,  so  as  to  compel  the  Leglslar 
ture  to  discharge  any  of  its  functions.  By 
abstaining  to  elect  a  Governor,  we  may  be 
left  without  an  executive;  by  refusing  to 
pass  laws,  or  repealing  those  in  existence 
regulating  the  jurisdiction  of  the  courts, 
and  the  Judges,  the  Judicial  power  would  be 
in  abeyance.  Such  extreme  suppositions 
lead  to  no  practical  result  But,  to  remove 
all  doubt  as  to  the  discretion  intended  to  be 
confided  to  the  Legislature,  it  is  expressly 
declared  that  the  Jurisdiction  of  tlrese  tri- 
bunals, and  the  judges  thereof  'shall  be  reg- 
ulated by  law.'  In  the  language  of  Judge 
Marshall,  as  recorded  in  the  debates  of  the 
convention  (page  505):  'The  article  leaves 
the  whole  subject  open  to  the  Legislature. 
They  may  limit  or  abridge  the  jurisdiction 
of  all  the  courts  as  they  please.'  And  again : 
'The  whole  subject  of  jurisdiction  is  sub- 
mitted absolutely  and  without  qualification 
to  the  power  of  the  Legislature.'  In  the  ex- 
ercise of  this  discretion,  they  have  portion- 
ed out  the  jurisdiction  amongst  the  differ- 
ent court's;  and,  in  doing  so,  have  withheld, 
from  the  jurisdiction  of  the  Supreme  Court 
of  Appeals,  all  cognizance  of  criminal  cases; 
and  in  civil  cases  have  restricted  it  (with 
certain  exceptions)  to  controversies  where 
the  matter  involved  amounted  in  value  to 
$100  or  upwards.  They  could,  in  their  dis- 
cretion, have  limited  it  to  any  other  sum. 

"There  being  no  limitation  on  the  discre- 
tion of  the  I^eglslature,  in  the  regulation  of 
the  jurisdiction  of  the  court,  the  supremacy 
which  characterizes  and  distinguishes  it 
from  other  tribunals  cannot  be  aCtected  by 
legislation  bearing  merely  on  the  jurisdic- 
tion confided  to  it.  It  Is  not  the  less  su- 
preme, because  no  appeal  lies  to  it  from  the 
judgment  of  the  general  court  in  criminal 
cases.  It  would  still  remain  the  Supreme 
Courts  though  Jurisdiction  in  the  cases  of 
wills,  or  any  other  branch  of  Jurisprudence, 
should  be  denied  it 

"Nor  does  Its  supremacy  result  from  the 
exercise  of  appellate  Jurisdiction.  Every 
court  in  the  commouwealth  is  an  appellate 
court  in  certain  cases.  Nor  is  it  a  conse- 
quence of  the  finality  of  its  decision  in  cases 
of  appeals;  for  the  judgments  of  every  oth- 
er  court   are   final    within   certain    limits. 
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whether  the  case  be  brought  before  them  by 
appeal  or  original  process.  Nor  does  Its  su- 
premacy depend  on  the  Importance  of  the 
controversies  submitted  to  Its  cognizance. 
The  general  court  by  the  existing  law  de- 
cided finally  in  cases  Involving  the  life  of  the 
citizen.  The  principle  upon  which  the  su- 
premacy of  the  court  rests  Is  not  to  be  found 
In  any  of  these  circumstances.  We  have 
courts  endowed  with  all  these  attributes, 
and  yet  they  are  confessedly  subordinate  tri- 
bunals. It  is  the  consequence  of  the  fact, 
that  the  form  of  the  court  cannot  be  changed 
or  modified  at  the  will  of  the  Legislature; 
It  must  exist  as  a  Supreme  Court,  or  not 
at  all;  and  because  its  Judgments  are  not 
only  final  by  the  law  giving  it  Jurisdiction, 
but  there  exists  no  power  to  subject  them  to 
revision;  otherwise  It  would  cease  to  be  the 
highest,  and,  if  so,  the  court  of  the  last  re- 
sort The  court  can  act  in  no  case  except 
by  virtue  of,  and  In  the  mode  prescribed  by, 
law;  and  the  legislature  may,  at  their  dis- 
cretion, enlarge  or  limit  its  Jurisdiction;  but, 
when  it  has  acted  upon  a  case  confided  to' Its 
Jurisdiction,  the  Judgment  is  binding  upon 
all.  lliough  existing  laws  may  make  the 
Judgments  of  other  courts  final  within  cer- 
tain limits,  or  over  a  particular  class  of  cas- 
es, or  in  all  cases  decided  by  them,  the 
L^slature  can,  by  a  different  regulation, 
subject  all  the  decisions  to  be  pronounced 
by  such  courts  to  review  In  some  higher  tri- 
bunal, or  the  Supreme  Court.  But  it  is  in- 
competent on  the  part  of  the  Legislature  to 
subject  a  decision,  which  may  be  rendered  by 
this  court,  to  revision  elsewhere.  No  tri- 
bunal exists,  or  under  the  Constitution  can 
be  called  Into  existence,  which  can  reverse 
its  Judgments.  Being  ttma  irreversible,  Its 
Judgments  stand,  from  the  necessity  of 
things,  as  authoritative  expositions  of  the 
law,  whenever  the  same  question  arises  in 
other  cases.  *  *  •  The  Judges  of  the 
special  court  are  as  much  bound  to  yield  to 
the  authority  of  the  Supreme  Court  of  Ap- 
peals, as  are  the  Judges  and  Justices  of  the 
inferior  courts,  where  the  question  arises  in 
cases  in  which  their  decisions  are  final.  The 
court  falls  within  the  class  of  superior 
courts,  which  the  Legislature  may,  from 
time  to  time,  ordain  and  establish,  and  as- 
sign to  it  such  Jurisdiction  as  the  Legisla- 
ture may  think  proper,  and  make  its  deci- 
sions final  or  subject  tbem  to  revision,  as 
the  Legislature  may  deem  expedient  It  can- 
not then  be  a  co-ordinate  tribunal. 

"The  Constitution  does  not  declare  that 
the  right  of  appeal  to  the  court  of  last  re- 
sort should  be  allowed  in  every  case.  And 
as  it  could  not,  for  obvious  reasons,  give 
the  right  in  every  case,  it  made  no  provi- 
sion for  any  case.  It  declared  that  the 
court  of  last  resort  should  be  established, 
leaving  It  to  the  Legislature  to  determine, 
from  time  to  time,  what  Jurisdiction  it  should 
exercise;  in  the  confidence  that  it  would  be 
organized,  and  its  Jurisdiction  so  regulated. 


as  to  enable  it  to  fulfill  Its  appropriate  func- 
tions, and  exert  when  necessary  and  deemed 
expedient  a  controlling  authority  over  in- 
ferior tribunals." 

The  creation  of  the  special  court  was  held 
constitutional,  although  it  went  far  beyond 
the  scope  of  our  Appellate  Court  act  and 
did,  in  effect  apportion  the  Jurisdiction  of 
the  Virginia  Supreme  Court  Just  as  the 
act  under  consideration  by  this  court.  In 
Board  v.  Albright,  supra,  apportioned  the 
Jurisdiction  of  the  circuit  court,  created  by 
our  Constitution. 

The  same  principle  was  decided  in  (be 
same  way  in  Floyd  v.  Qutan,  24  R.  I.  147, 
52  Atl.  880,  In  an  opinion  reviewing  the 
American  .authorities.     The  court  says: 

"A  Constitution  does  not  usually  deal  with 
details.  •  •  •  Hence  nothing  is  deter- 
mined by  our  Constitution,  beyond  the  vest- 
ing of  complete  Judicial  power  In  our  courts 
and  the  requirement  that  there  shall  be  one 
Supreme  Court 

"Taken  In  the  order  of  a  convenient  re- 
view, the  defendant's  first  proposition  is 
that  the  Constitution,  by  creating  a  Supreme 
Court  thereby  conferred  upon  that  court  ex- 
clnsive  Jurisdiction,  ex  vl  termini,  to  grant 
new  trials,  which  Is  the  power  brought  in 
question  In  this  case,  and  that  this  power 
cannot  be  taken  away  or  dlsmlnisbed. 

"We  do  not  question  that  in  establishing  a 
Supreme  Coilrt  there  is  something  In  a  name. 
The  provision  that  there  shall  be  a  Supreme 
Court  clearly  implies  that  it  is  not  to  be 
subordinate  to  any  other  court  or  tribunal, 
and  that  it  is  to  exercise  the  highest  of  the 
Judicial  functions.  •  •  •  Itistobea 
court  of  last  resort.    •    •    * 

"It  does  not  foUow,  however,  that  all  cas- 
es can  go  to  that  court  by  appeal  or  petition, 
and  that  there  can  be  no  final  decision  ex- 
cept by  that  court',  if  a  party  desires  it 
This  is  apparent  both  from  principle  and 
practice. 

"There  can  be  no  claim  that  the  vesting 
Jurisdiction  in  the  Supreme  Court  in  our 
Constitution,  is  more  Imperative  than  that 
in  the  federal  Constitution.    •    •    • 

"As  to  the  federal  Constitution,  Hamilton 
said  in  the  Federalist  No.  81,  interpreting 
this  clause:  'The  power  of  constituting  in- 
ferior courts  is  evidently  calculated  to  ob- 
viate the  necessity  of  having  recourse  to  the 
Supreme  Court  in  every  case  of  federal  cog- 
nizance, I  should  consider  everything  cal- 
culated to  give,  in  practice,  an  unrestrained 
course  to  appeal,  as  a  source  of  public  and 
prixpte  inconvenience.' 

"Chief  Justice  Marshall,  of  the  United 
States  Supreme  Court  a  member  of  the  con- 
vention to  revise  the  Constitution  of  Vir- 
ginia in  1829,  spoke  upon  the  words  relat- 
ing to  the  courts,  including  the  Court  of  Ap- 
peals, 'The  Jurisdiction  of  these  tribunals 
shall  be  regulated  by  law,'  *  •  •  as  fol- 
lows: 'TAe  artieU,  as  it  now  ttimdt,  leave* 
the  whole  suJ)ject  open  to  the  Legislature. 
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Thev  VfMy  limit  or  abridge  the  jurisdiction 
of  dU  the  courts  as  tl^ey  please.  If  the  Leg- 
islature choose  to  give  them  all  chancery 
jurisdiction,  or,  if  they  shall  think  fit,  to 
limit  their  jurisdiction  in  common-law  cas- 
es to  a  specific  sum,  the  Legislature  can  do 
so.  The  whole  subject  of  jurisdiction  is  sub- 
mitted absolutelv  and  without  qualification 
to  the  Legislature.'  •  •  •  It  la  beyond 
question  tliat  all  jurisdiction  on  appeals  does 
not  necessarily  go  to  tbe  Supreme  Court 

•  •  •  A  careful  analysis  of  the  numerous 
cases  cited  by  tbe  defendant  to  the  contrary 
shows  that,  almost  without  exception,  they 
depend  upon  special  constitutional  provi- 
sions, which  have  been  Infringed  by  a  leg- 
islative act  In  such  cases  there  can  be  no 
doubt  When  constitutional  provisions  are 
clear,  they  are  imperative,  both  upon  the 
legislator  and  tbe  courts.  When  they  are 
not  clear,  they  must  be  construed.  But, 
when  there  ore  no  express  provisions  upon 
a  subject,  they  must  be  left  to  legislation. 

•  •  •  The  Legislature  and  judiciary  are 
co-ordinate  branches  of  the  government;  but 
both  are  created  by  tbe  people  In  tbe  Con- 
stitution. Tbe  presumption  Is  that  tbe  peo- 
ple trust  tbe  Legislature  equally  with  the 
courts,  and  all  the  more  so,  because  tbe 
Legislature  Is  more  directly  amenable  to 
the  people.  If,  In  the  distribution  of  Ju- 
dicial jurisdiction,  the  Legislature  Imposes 
unreasonable  or  unsatisfactory  provisions, 
the  people  have  it  In  their  power  at  once 
to  change  such  provisions  by  choosing  leg- 
islators who  win  give  them  satisfactory 
laws.  Bat  the  nnwlse  use  of  power  does  not 
render  the  exercise  of  it,  under  an  express 
grant,  unconstitutional.  Tbe  question  be- 
fore US  is  not  one  of  the  policy  of  the  law, 
but  of  Its  constitutionality." 

Tbe  fallacy  In  tbe  defendant's  argument 
Is  m  his  assumption  that  all  appellate  ju- 
risdiction goes  to  the  Supreme  Court  which, 
as  we  have  seen,  is  not  so ;  and,  secondly.  In 
his  failure  to  distinguish  between  the  e«er- 
oise  of  jurisdiction  and  tbe  distribution  of 
jurisdiction. 

"Under  the  Constltatlon  the  General  As- 
sembly can  exercise  no  Judicial  Jurisdiction, 
but  it  can  regulate  and  distribute  It" 

In  People  v.  Blchmond  (1891)  16  Colo. 
274,  26  Pac.  929,  the  Supreme  Court  of  Colo- 
rado, In  a  long  and  learned  opinion,  held 
valid  an  act  creating  a  "Court  of  Appeals" 
which  provided  that  no  appeal  to,  or  writ 
of  error  from,  the  Supreme  Court  should 
lie  to  review  the  final  judgment  of  such 
Court  of  Appeals  In  actions  where  the  value 
of  tbe  property  in  controversy  did  not  ex- 
ceed $2,500.  Session  Laws  of  Colo.  1891, 
p.  118.  This  act  unlllie  our  Appellate  Court 
act  did  not  require  the  Court  of  Appeals 
to  follow  the  decisions  of  the  Supreme  Court 
The  opinion  explains  and  distinguishes  the 
former  decisions  of  the  court  In  Court  of 
Appeals,  9  Colo.  623,  21  Pac.  471,  and  Court 
of  Appeals,  15  Colo.  578,  26  Pac.  214. 


The  Constitution  of  Colorado,  with  refer- 
ence to  this  question.  Is  as  follows: 

Article  6,  8  1:  "The  Judicial  powers  of 
the  state  •  •  •  shall  be  vested  In  a  Su- 
preme Court  district  courts,  county  courts. 
Justices  of  the  peace,  and  such  other  courts 
as  may  be  provided  by  law." 

Article  Q,  i  2:  "The  Supreme  Court,  ex- 
cept as  otherwise  provided  In  this  Constitu- 
tion, shall  have  appellate  jurisdiction  only, 
which  shall  be  coextensive  with  the  state, 
and  shall  have  a  general  superintending  con- 
trol over  all  inferior  courts,  under  such  reg- 
ulations and  liioitationB  as  may  be  prescrib- 
ed by  law." 

Tbe  court  beld  that  the  act  did  not  create 
a  court  of  co-ordinate  jurisdiction  with  the 
Supreme  Court,  or,  unconstitutionally,  de- 
prive It  of  jurisdiction,  by  making  the  judg- 
ment of  tbe  Court  of  Appeals  final  in  cer- 
tain classes  of  cases.  The  same  objections 
were  made  to  that  act  as  to  the  one  In  con- 
troversy here.  Extracts  from  the  opinion 
are  as  follows : 

"Authorities  need  not  to  be  dted  in  sup- 
port of  the  proposition  that  be  who  asserts 
tbe  unconstitutionality  of  a  statute  must  es- 
tablish beyond  a  reasonable  doubt  the  con- 
flict or  Inconsistency  which  renders  it  void. 
It  Is  not  enough  for  him  to  vaguely  insist 
that  the  act  questioned  is  obrwxious  to  some 
unexpressed  intent  or  spirit  supposed  to  per- 
vade the  Constitution ;  he  must  point  out  tbe 
specific  provision,  or  provisions,  of  that  In- 
strument, transgressed.  Another  elementary 
rule  to  be  borne  In  mind  tiiroughout  the  fol- 
lowing discussion  Is  that  the  Constitution 
operates  upon  tbe  lawmaking  branch  of  the 
government  purely  as  a  limitation ;  and  that 
tbe  Legislature  possesses  plenary  authority 
In  tbe  enactment  of  laws  except  as  such 
authority  Is  expressly,  or  by  clear  implica- 
tion, therein  denied.  •  *  •  It  Is  asserted 
that  a  part  at  least  of  the  authority  given 
the  Court  of  Appeals  undermines  tbe  consti- 
tutional supremacy  and  jurisdiction  of  the 
Supreme  Court,  and  is  therefore  as  fully 
prohibited  by  the  Constitution  as  if  express 
Inhibiting  words  were  found  therein.  If  this 
contention  be  correct  it  is  either  because  a 
constitutional  right  of  the  citizen  is  denied, 
or  because  some  constitutional  provision  re- 
lating to  the  Supreme  Court  or  Its  jurisdic- 
tion is  invaded.  •  •  •  A  constitutional 
provision  unalterably  defining  and  fixing  in 
all  respects  such  Jurisdiction  would  be  a 
serious  misfortune.  The  constitutional  x)ol- 
Icy  seems  to  have  been,  not  to  specify  ab- 
solutely the  extent  and  boundaries  of  the 
Jurisdiction  of  all  the  courts,  but  to  allow 
a  large  legislative  discretion,  so  that  the 
varying  demands  and  the  ever-changing  ne- 
cessities of  the  people  may  from  time  to  time 
be  adequately  provided  for.  •  •  •  Nei- 
ther of  the  foregoing  constitutional  provi- 
sions •  •  •  fairly  Inhibits  the  Legisla- 
ture from  saying,  within  reason,  at  what 
particular  stage,  or  in  what  particular  conrt 
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a  specified  kind  of  ordinary  litigation  shall 
end.  It  would  seem  tbat,  when  the  suitor 
has  had  a  full,  fair,  and  Impartial  Judicial 
hearing  guaranteed  by  section  6  of  the  BUI 
of  Rights,  the  constitutional  duty  of  the 
state  is  performed,  and  he  ought'  not  to 
complain.  *  *  •  Care  was  taken  to  pro- 
vide that  the  appellate  authority  of  the 
court  shall  be  coextensive  with  the  terri- 
torial boundaries  of  the  state,  and,  had  it 
been  the  intention  to  extend  and  forever 
continue  its  Unal  appellate  potcer  over  all 
litigation,  such  Intention  would  have  been 
expressed.  •  •  •  Aside  from  the  rule  of 
construction  that  forbids  courts  from  hold- 
ing statutes  void  so  long  as  a  reasonable 
doubt  of  their  validity  remains,  this,  or  a 
similar  measure,  is  supported  by  direct  con- 
stitutional sanction,  as  well  as  by  potent 
considerations  of  public  and  private  Justice. 
Section  6  of  the  Bill  of  Rights,  already  men- 
tioned, not  only  guarantees  to  the  citizen  a 
remedy  for  every  legal  injury  suffered,  but 
also  provides  that  such  remedy  shall  be  en- 
joyed without  delay.  It  is  an  open  secret 
that  the  reviewing  branch  of  our  Judicial 
machinery'  has  for  years  l)een  unable  to 
give  this  provision  full  force  and  ef- 
fect.   •    •    • 

"The  Supreme  Court  might,  by  disregard- 
ing rules  of  construction,  declare  all  acts  of 
a  particular  General  Assembly  void,  and 
thus  nullify  its  entire  work ;  but  it  Is  highly 
unreasonable  to  surmise  that  this  tribunal 
will  ever  be  guilty  of  such  revolutionary 
conduct.  To  suppose  that  either  department 
of  government  will  make  the  most  vicious 
and  illegal  use  possible  of  the  powers  con- 
ferred is  to  suppose  a  proceeding  subversive 
of  the  government  Itself.    •    •    • 

"The  present  statute  does  not  undertake 
to  create  a  tribunal  superior  to,  or  co-ordi- 
nate with,  the  Supreme  Court.  The  Court 
of  Appeals  is  given  no  original  Jurisdiction 
whatever,  and  no  independent  superintend- 
ing control  over  other  courts;  neither  Is  it 
authorized  to  answer  executive  and  legisla- 
tive questions.  •  *  *  It  is  important  to 
remember  that  a  material  distinction  exists 
between  the  supremacy  of  the  Supreme 
Court,  and  certain  features  of  its  Jurisdic- 
tion. As  has  been  well  said,  the  supremacy 
of  such  a  court  'is  to  be  found,  not  in  the 
extent  of  its  Jurisdiction,  or  the  amount  ot 
its  business,  but  in  the  paramount  force  and 
authority  of  its  adjudications.'    •     •     • 

"The  litigant  cannot,  as  a  matter  of  right, 
assert  that  he  will  come  to  this  tribunal  by 
appeal,  for  such  appeals  remain  creatures 
of  statute,  and.  In  the  absence  thereof,  do 
not  exist.  He  cannot  claim  a  vested  right 
to  bring  his  case  to  this  court  by  writ  of 
error;  for,  while  this  writ  in  most  cases  Is 
a  writ  of  right  at  the  common  law,  it  may 
by  statute,  unless  the  Constitution  forbids, 
be  limited  or  abolished  altogether.    •    •    • 

"It  may  be  that,  as  counsel  suppose,  the 
Tlewa  entertained  by  the  Court  of  Appeals 


In  cases  within  its  final  supervision  will 
sometimes  differ  from  those  promulgated,  un- 
der like  circumstances,  by  the  Supreme 
Court  But  it  is  believed  that,  In  such  in- 
stances, the  Court  of  Appeals  will  volun- 
tarily yield  Its  Judgment  to  that  of  the  high- 
er tribunal.  Something  must  always  be 
trusted  to  the  disposition  of  Judges  to  act 
for  the  general  harmony  and  good,  as  well 
as  to  their  honesty  and  legal  discrimination. 
Should  direct  contrariety  of  opinion  arise 
in  the  same  case,  however,  as  counsel  seem 
to  fear,  an  appropriate  remedy  will  undoubt- 
edly be  found  to  enforce  the  law  as  declared 
by  the  Supreme  Court,  and  thus  vindicate 
both  the  interest  of  the'  suitor  and  the  so- ' 
premacy  of  this  tribunal.    •    •    • 

"We  cannot  favor  the  supposition  that 
the  Legislature  may  In  the  future,  directly 
or  Indirectly,  undertake  to  deprive  this  tri- 
bunal of  its  jurisdiction,  appellate  or  orig- 
inal. When  that  body  attempts,  if  it  ever 
should,  to  interfere  with  the  existence  of 
supremacy  of  this  court,  or  to  change  the 
nature  of  its  Jurisdiction  or  duties,  or  to 
render  it  an  Idle  and  empty  pageant,'  the 
court  will  undoubtedly  decline  to  recognlic 
such  usurpation  of  authority  and  illegal  ac- 
tion; but,  until  that  time  arrives,  the  dis- 
courtesy towards  another  branch  of  the  gov- 
ernment will  not  be  committed  of  indulging 
the  presumption  that  a  willful  effort  may  be 
made  to  thus  Impair  the  Judicial  system  and 
lessen  Its  usefulness." 

To  the  same  effect,  see  People  v.  Court  of 
Appeals,  24  Colo.  186,  49  Pac.  36. 

The  Constitution  of  Illinois  provides  that 
the  Supreme  Court  shall  have  Jurisdiction  in 
four  classes  of  cases,  viz.,  criminal  cases, 
and  those  in  which  a  franchise,  a  freehold, 
or  the  validity  of  a  statute  Is  hivolved. 
Consequently,  in  Berkenfleld  v.  People,  191 
111.  272,  61  N.  B.  96,  which  was  a  criminal 
case,  the  court  decided  that  the  Supreme 
Court  could  not  be  deprived  of  Jurisdiction 
thereof.  But  in  other  cases  the  Supreme 
Court  of  Illinois  had  repeatedly  held  that 
the  right  to  appeal  is  purely  statutory.  In 
Saylor  v.  Duel  (1908)  236  III.  429,  86  N. 
E.  119,  19  L.  B.  A.  (N.  S.)  377,  the  court 
says:  "In  this  state  the  right  of  appeal  in 
any  case  is  purely  statutory,  with  tlie  pos- 
sible exception  of  certain  classes  of  cases 
enumerated  in  section  2  of  article  6  of  tb^ 
Constitution  of  1870,  in  which  the  right  of 
appeal  from  the  Appellate  to  the  Supreme 
Court  in  certain  enumerated  cases  seems 
to  be  guaranteed  by  the  Constitution."  To 
the  same  effect  is  Chicago,  etc.,  R.  Co.  t. 
Fisher,  141  111.  614,  31  N.  B.  406;  Xoung  t. 
Steams,  91  111.  221. 

In  Croveno  v.  Atlantic,  etc.,  R.  Co.  (1896) 
150  N.  Y.  225,  44  N.  E.  968,  It  was  held  that 
a  statute  making  the  judgment  of  an  in- 
ferior appellate  court  final,  in  personal  in- 
Jury  cases,  was  valid.  The  court  says :  "In 
determining  the  right  of  appeal,  we  must 
consider  that  It  is  not  a  natural  or  Inherent 
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right,  bnt  rests  on  the  statute  alone,  and 
may  be  taken  away  by  the  legislature  un- 
less conferred  by  the  organic  law  of  the 
state.  The  Jurisdiction  of  the  Court  of  Ap- 
peals Is  designated  and  created  by  law,  and 
it  has  no  other. 

In  Hewlett  v.  Elmer,  103  N.  Y.  156,  8  N. 
E.  387,  It  was  held:  "The  Jurisdiction  of 
the  Court  of  Appeals  Is  designated  and 
created  by  law.  It  has  no  other" — citing 
Batterman  v.  Finn,  40  N.  T.  340;  Delaney 
V.  Brett,  51  N.  Y.  78;  Grlssler  v.  Fowler, 
66  N.  Y.  675. 

In  Portland  v.  Gaston,  38  Or.  533,  63  Pac. 
1051,  the  Supreme  Court  of  that  state  held : 
"The  Legislature  has  the  power  to  define  in 
what  eases,  and  under  what  circumstances, 
and  in  what  manner,  an  appeal  may  be  tak- 
en to  this  court" 

In  Western  American  Co,  v.  St.  Ann  Co., 
22  Wash.  168,  60  Pac.  158,  it  was  held  by 
the  Supreme  Court  of  that  state,  while  their 
Constitution  in  express  terms  provided  that 
that  court  should  have  appellate  Jurisdic- 
tion in  all  cases,  this  provision  was  not  self- 
executing,  and,  in  a  class  of  cases  where 
the  Legislature  had  made  no  provision  for 
appeal  to  that  court,  none  could  be  enter- 
tained. 

In  Fleshman  v.  McWhorter,  84  W.  Va.  161, 
46  S.  E.  116,  It  was  held:  "It  is  within  the 
power  of  the  Legislature  to  prescribe  the 
cases  in  which,  and  the  courts  to  which, 
parties  shall  be  entitled  to  bring  a  cause 
for  review.  •  •  •  The  law  gives  one  trial 
in  every  cause  of  action.  As  to  some,  the 
Judgments  and  decrees  of  the  trial  court 
may  be  reviewed;  as  to  others,  they  may 
not.  There  is  a  remedy  for  every  wrong, 
but  in  some  cases  it  is  more  ample,  and  may 
be  pursued  farther  than  in  others." 

In  DIsmnkes  v.  Stokes,  41  Miss.  430,  in 
a  learned  and  elaborate  opinion,  the  court 
says:  "When  the  Legislature  has  passed 
laws  regulating  the  mode  of  proceeding  and 
limiting  the  cases,  and  the  courts  in  which 
the  right  may  be  exercised,  the  rules  pre- 
scribed must  be  followed,  because  they  are 
purely  such  as  the  Legislature  has  power  to 
enact.  Nothing  appears  to  be  more  clearly 
within  the  legislative  power  over  matters 
pertaining  to  public  policy,  than  the  ques- 
tion: In  wliat  cases  and  to  what  courts 
shall  a  party  be  entitled  to  an  appeal  or 
writ  of  error?" 

In  Sullivan  t.  Hang,  82  Mich.  548,  46  N. 
W.  795,  10  L.  R.  A.  263,  quoted  with  ap- 
proval by  this  court  in  Lake  Erie,  etc.,  R. 
Co  V.  Watkins,  supra,  it  was  held  that  ,'.Ue 
right  to  a  review  of  a  judgment  of  an  in- 
ferior court  is,  and  always  was,  at  the  dis- 
cretion of  the  Legislature.  This  doctrine 
has  ever  been  maintained  in  Michigan,  al- 
though their  Constitution  expressly  gives  the 
Supreme  Court  supervising  control  over  in- 
ferior courts.  Kundinger  v.  Saginaw,  59 
Mich.  355.  26  N.  W.  634;  Harvey  v.  Judge, 
63  Mich.  672,  30  N.  W.  188;  Mitchell  t.  Bay 


Probate  Judge  (XWd)  155  Mich.  650,  119  N. 
W.  916. 

In  a  great  number  of  cases,  this  question 
has  been  presented  in  Wisconsin,  which  has 
a  clause  in  Its  Constitution  granting  the 
Supreme  Court  superintending  power  over 
Inferior  courts.  In  State  v.  Chittenden,  12? 
Wis.  468,  107  N.  W.  500,  the  Supreme  Court 
says:  "Counsel  fall  to  distinguish  between 
appellate  Jurisdiction,  and  the  right  to  ap- 
peal. The  former  only  is  granted  by  the 
Constitution;  the  latter  Is  a  mere  legislative 
creation.  The  Legislature  is  supreme  In  the 
matter.  It  may  grant  the  right  of  appeal 
from  some  Inferior  courts  and  not  from  oth- 
ers, or  from  courts  only,  or  from  courts  and 
tribunals  in  some  cases,  and  not  In  others, 
and,  having  granted  it,  take  it  away." 

It  held  to  the  same  effect  In  Puffer  r. 
Welch  aOlO)  141  Wis.  804,  124  N.  W.  406. 

In  Man  v.  Stoner  (1905)  14  Wyo.  183,  83 
Pac.  218,  It  was  held:  "It  is  well  settled  that. 
In  the  absence  of  a  direct  constitutional  re- 
quirement, the  right  of  appeal  doe»  not  ex- 
ist, unless  expressly  conferred  by   statute. 

•  •  ♦  Unless  it  Is  guaranteed  as  a  mat- 
ter of  right  In  the  Constitution,  the  Legisla- 
ture has  power  to  pass  laws  not  only  regu- 
lating the  mode  of  procedure,  but  limiting 
the  cases  in  which  the  right  may  be  exer- 
cised. •  •  •  Hence  it  may  be  said  that, 
in  both  England  and  the  United  States,  the 
whole  matter  of  appellate  review  is  regulat- 
ed almost  entirely  by  statute  law." 

South  Dakota's  Constitution  is  similar  to 
that  of  Michigan.  In  a  leading  case  (Mc- 
Claln  V.  Williams,  10  S.  D.  332,  73  N.  W. 
72,  43  L.  R.  A.  287,  289)  It  was  held:  "None 
of  the  provisions  of  the  Constitution  prohibit 
the  I>egislnture  from  limiting  appeals  to  a 
defined  class  of  cases,  and  ptesorihing  at 
what  stage,  and  in  what  court  ordinary  liti- 
gation shall  end.     The  right  to  an  appeal 

•  •  •  depends  upon  the  statute  when  not 
spectallv  granted  by  the  Constitution." 

The  same  principle  Is  declared  by  the 
highest  courts.  In  the  following  cases:  Chat- 
tanooga v.  Keith  (1905)  115  Tenn.  588,  94 
S.  W.  62,  6  Am.  8c  Eng.  Ann.  Cas.  859,  with 
annotations  on  page  860;  Blum  v.  Brown- 
stone,  50  Cal.  293;  Gen.  Custer  Min.  Co.  v. 
Van  Camp,  2  Idaho,  40,  3.  Pac.  22;  Paducah 
V.  Ragsdale,  122  Ky.  425,  92  S.  W.  13;  Hag- 
er  V.  Adams,  70  Iowa,  746,  30  N.  W.  36; 
Snoddy  Y-  Pettis  Co.,  45  Mo.  361;  Hanika  v. 
State,  87  Neb.  845,  128  N.  W.  526;  At  wood 
V.  Whipple,  48  Ohio,  308,  28  N.  E.  674;  Wag- 
ner V.  State,  42  Ohio  St.  537;  Com.  v.  Hip- 
pie, 69  Pa.  9;  U.  S.  ex  rel.  Brightwood  R. 
Co.  V.  O'Neal,  10  App.  Cas.  (D.  C.)  244;  Gold- 
ing  V.  Jennings,  1  Utah,  135;  Minneapolis  v. 
Wilkin,  30  Minn.  140,  14  N.  W.  581;  Ander- 
son V.  Brown,  6  Fla.  299;  Amsperger  v. 
Crawford  (1905)  101  Md.  247,  61  AU.  413,  70 
L.  R.  A.  497;  Leavenworth  v.  Barber,  47 
Kan.  29,  27  Pac.  114. 

In  New  Jersey  the  Jurisdictions  of  all 
constitutional  courts  are  established  as  they 
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existed  prior  to  the  date  of  the  present  Con- 
stitution. Newark,  etc.,  R.  Co.  v,  Kelley.  57 
N.  J.  Law,  655,  32  Atl.  223. 

Special  express  constitutional  provisions 
are  found  in  the  organic  laws  of  Arkansas, 
and  some  other  states. 

The  authorities  on  this  question  might  be 
almost  indefinitely  multiplied,  for  In  many 
of  the  states  the  Question  has  been  consid- 
ered almost,  if  not  quite,  as  often  as  In  In- 
diana. 

The  eminent  counsel  who  have  appeared 
in  this  cause  and  argued  against  the  consti- 
tutionality of  the  act  have  not  cited  any  au- 
thority in  conflict  with  the  rule  declared  In 
the  foregoing  cases,  except  in  occasional  in- 
stances, where  the  right  of  appeal  to  the 
court  of  last  resort  is  expressly  given  by 
constitutional  provision. 

Text-book  authorities  declare  the  same 
rule. 

"It  should'  be  remembered  that  appeals  are 
exclusively  of  statutory  origin,  and  that  no 
appeal  to  either  court  (Supreme  or  Appel- 
late) can  be  maintained  except  as  given  by 
statute."    Ewbank'B  Manual,  i  68. 

"It  is  laid  down  by  the  authorities  that 
the  right  of  appeal  Is  purely  a  statutory  one, 
and  this  is  undoubtedly  the  general  rule.  A 
party  who  brings  an  action  does  not  by  such 
an  act  acquire  a  vested  right  to  a  decision 
from  a  particular  tribunal."  Elliott's  App. 
Proc.  i  75. 

The  majority  opinion  In  this  case  squarely 
overrules  more  than  a  score  of  its  own  deci- 
sions— a  number  greater  than  that  of  Appel- 
late Court  cases  overruled  by  this  court  In 
a  whole  year.  It  establishes  a  principle  first 
contended  for  before  the  United  States  Su- 
preme Court  in  1808,  and  by  that  court  then 
repudiated,  and  repudiated  ever  since,  when 
presented,  by  that  court,  and  the  highest 
courts  of  every  American  commonwealth  hav- 
ing a  Constitution  similar  to  ours,  it  holds 
for  naught  the  opinions  of  Marshall  and 
Hamilton  and  other  illustrloua  persons  who 
formulated  the  provisions  in  Constitutions 
on  which  ours  is  modeled.  All  this  Is  done 
because  It  is  believed  the  supremacy  or  dig- 
nity of  this  court  Is,  or  may'  be,  assailed  by 
the  legislative  department  of  the  government 
For  that  reason,  also,  it  leaves  the  docket 
of  the  Appellate  Court  burdened  with  prob- 
ably 800  cases,  and  the  clause  in  our  Consti- 
tution guaranteeing  a  speedy  administration 
of  justice  an  unredeemed  pledge.  More  than 
that,  it  fastens  a  principle  on  our  Jurispru- 
dence that  forbids  relief  in  the  future  by  any 
practical  method  short  of  amendment  to  our 
Constitution;  and  it  must  not  be  forgotten 
that,  when  sudi  amendment  is  made,  the 
cardinal  duty  of  the  court  to  administer  Jus- 
tice between  suitors  will  be  declared  in  un- 
mistakable terms,  and  at  whatever  cost  to 
the  rank  and  dignity  of  this  court. 

In  my  opinion  this  act  was  not  intended  to. 
and  does  not,  atFect  the  supremacy,  rank,  or 


dignity  of  this  conrt.  It  only  transfers,  to 
the  Jurisdiction  of  the  Appellate  Court,  Judg- 
ments for  money,  in  excess  of  $6,000,  and  re- 
peals the  supervisory  transfer  law.  of  1901, 
modeled  after  the  certiorari  act  of  Congress 
of  1891. 

In  no  just  sense  can  the  Appellate  Court 
be  said,  by  this  act,  to  be  made  one  of  co- 
ordinate Jurisdiction  with  the  Supreme 
Court.  It  cannot  overrule  the  opinions  of 
the  Supreme  Court  It  must  follow  them. 
It  cannot  determine  the  bounds  of  its  own 
Jurisdiction.  This  court  does  that  It  can 
decide  no  constitutional  question.  Wills,  in- 
junctions, titles  to  real  estate,  the  validity  of 
statutes,  ordinances,  and  franchises,  and  In 
fact  aU  the  most  Important  classes  of  causes 
are  embraced  in  the  exclusive  jurisdiction  of 
this  court,  and,  no  doubt,  enough  is  given  to 
ke^  it  busy.  If  not,  the  statute  gives  this 
conrt  the  right  to  transfer  to  it,  for  decision, 
all  classes  of  cases  appealed  to  the  Appellate 
Court 

It  the  decisions  of  the  Appellate  Court  do 
not  follow  those  of  this  court,  it  may  at  any 
time  be  abolished  by  the  Legislature,  and 
the  volumes  containing  Its  published  opin- 
ions, owned  by  the  state,  and  kept  in  the 
Supreme  Court  library,  may  be  destroyed. 
No  such  power  over  this  court  exists. 

In  my  opinion  the  act  in  question  is  not 
only  valid,  but  was  designed  to  afFord  as- 
sistance in  a  situation  calling  for  immediate 
relief,  and  It  is  unfortunate  that  such  relief 
must  be  postponed. 

COX,  J.  (dissentiiig).  While  not  agreeing 
wholly  with  all  that  is  said  therein  by  way 
of  argument  and  illustration  and  collateral 
to  the  primary  question  discussed,  yet  I 
heartily  concur  in  the  conclusion  reached  by 
MORRIS,  J.,  in  his  very  clear  and  exhaustive 
opinion,  that  the  act  in  question,  approved 
March  3,  1911,  is  a  valid  exercise  of  legisla- 
tive power.  At  the  same  time,  the  wisdom 
of  the  act  seems  to  me  to  be  exceedingly 
doubtful. 

Prior  to  the  amendment  of  section  1  of 
article  7  of  our  state  Constitution,  March 
14,  1881,  this  court  was  so  overwhelmed  by 
the  accumulation  of  cases  b^ore  it  for  deci- 
sion that  the  necessary  delay  in  deciding 
cases  worked  great  hardship  on  litigants. 
Under  the  provisions  of  the  Constitution  be- 
fore the  amendment  just  mentioned,  the  Leg- 
islature was  without  power  to  create  any 
tribunal  to  relieve  the  Supreme  Court  of  any 
part  of  its  great  burdoi  of  appellate  juris- 
diction, and  we  know  Judicially  that  the 
amendment  In  question  was  proposed  and 
adopted  primarily  to  remedy  that  particular 
difficulty.  State  ex  rel.  Hovey  v.  Noble 
(1888)  118  Ind.  350,  364,  21  N.  D.  244,  4  L.  R. 
A.  101,  10  Am.  St  Rep.  143.  Under  the 
augmented  power  granted  the  (General  As- 
sembly by  the  people  by  this  particular  amend- 
ment, the  Appellate  Court  was  originally  cre- 
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ated.  The  amendment  to  tbe  Onstltutlon 
was  made  and  the  Appellate  Court  created, 
all  with  a  definite  purpose  In  the  minds  of 
the  sovereign  people  of  the  state  of  taking 
from  this  court  a  portion  of  its  then  existing 
appellate  jurisdiction,  for  its  relief  and  the 
consequent  speeding  of  the  administration  of 
justice.  This  amendment  did  not  impair  or 
threaten  the  supremacy  of  this  court  and  ac- 
tion by  the  General  Assembly  by  virtue  of 
it  In  creating  the  Appellate  Court  and  vest- 
ing it  with  a  part  of  the  jurisdiction  which 
had  before  been  given  Into  tbe  keeping  of 
this  court  did  not,  but,  on  the  contrary,  It 
bad  been  uniformly  held  by  this  court  that 
tbe  various  acts  of  the  Legislature  creating 
and  givlpg  jurisdiction  to  that  court  were 
valid.  The  act  of  1911  does  no  more,  in  ef- 
fect, than  to  restore  to  this  court  a  part  of 
the  jurisdiction  which  the  General  Assembly 
had  by  the  amendment  of  1881  been  given 
power  to  take  away,  and  which  It  had  by 
previous  acts  taken  away  and  bestowed  up- 
on the  Appellate  Court.  At  the  time  of 
the  passage  of  this  act,  the  Southern  divi- 
sion of  the  Appellate  Court  had  become  far 
behind  the  Northern  division  with  Its  work, 
bteause  of  the  greater  number  of  cases  fall- 
ing in  the  first  instance  to  it,  and  both  divi- 
sions of  that  court  were  for  the  same  rea- 
son incumbered  with  a  greater  number  of 
undecided  cases  than  this  court  The  pur- 
pose of  the  act  of  1911,  therefore,  manifestly 
was  In  the  main  to  equalize  the  number  of 
cases  pending  before  the  two  courts,  to  the 
end  that  all  litigants  pursuing  the  right  of 
appeal  should  have  the  equal  advantage  of 
the  earliest  practicable  decision  of  their  cases. 
My  doubt  of  the  wisdom  of  the  act  arises 
from  the  fact  that  under  existing  statutes 
this  same  result  could  have  been  brought 
about  In  a  more  efficacious  way.  Under  the 
provisions  of  section  12  of  the  act  of  1901 
dining  the  jurisdiction  of  the  Appellate 
Court  (Bums  1908,  S  1396),  that  court  had, 
and  still  has,  the  power  to  equalize  by  trans- 
fer any  undue  disparity  in  the  number  of 
cases  pending  on  the  dockets  of  the  two  di- 
visions of  the  court,  and  by  section  1406, 
Bums  1908,  the  Supreme  Court  has  the  pow- 
er to  equalize  tbe  disparity  In  the  number 
pending  on  the  dockets  of  the  Appellate  Court 
and  its  own  by  a  transfer  of  cases  from  that 
court  to  this.  These  provisions  left  in  the 
courts  the  power  of  equalizing  and  with 
them  the  knowledge  on  which  to  act  was 
always  present  and  certain.  But  with  the 
wisdom  or  otherwise  of  the  act  we  cannot 
deal.  That  is  a  legislative  question.  And 
If  It  should  result  from  the  act  in  question. 
If  enforced,  that  the  greater  number  and 
more  difficult  cases  should  fall  to  the  juris- 
diction of  this  court,  and  a  greater  delay 
necessarily  result  In  the  decision  of  those 
cases  of  greater  public  concern  which  are 
committed  to  it  for  determination,  I  can  well 


believe  that  a  change  would  again  be  de- 
manded at  the  hands  of  the  General  As- 
sembly at  Its  next  session. 

an  Ind.  162) 

CLUTHB  et  al.  v.  EVANSVIUiB,  MT.  0.  & 

N.  RY.  CO.     (No.  21,729.) 
(Supreme  Court  of  Indiana.     June  22,  1911.) 

RaILBOAOS  (J  82*)— CORPOBATB  EXISTENCE— 
FORFErtUBK  OF  C^BABTEB— COIXAXEBAL  PBO- 
OEEDINOS. 

Bums'  Ann.  St.  1908,  8  5318,  provides 
that,  if  any  railroad  corporation  authorized 
to  condemn  land  shall  not,  within  three  years 
after  its  incorporation,  btegin  the  constmction 
of  its  road  and  expend  thereon  5  per  cent,  of 
the  amount  of  its  capital  and  finish  tbe  road  and 
put  it  in  full  operation  in  10  years  thereafter, 
its  act  of  incorporation  shall  be  void.  Held, 
that  such  act  is  not  self-executing,  but  that  for- 
feiture can  only  arise  from  a  judicial  sentence 
at  the  instance  of  the  state  in  a  direct  proceed- 
ing; and  cannot  be  taken  advantage  of  or  en- 
forced in  a  collateral  proceeding  to  condemn 
land  for  a  right  of  way. 

[Eld.  Note.— For  other  cases,  'see  Railroads, 
Cent.  Dig.  SI  63-69;   Dec.  Dig.  g  32.*] 

Appeal  from  Supreme  Court,  Vanderburgh 
County;  Alexander  Gilchrist,  Judge 

Condemnation  proceedings  by  the  Evans- 
vllle,  Mt  Carmel  &  Northern  Railway  (Dom- 
pany  against  William  B.  Outhe  and  others. 
From  an  order  overruling  a  demurrer  to  ob- 
jections interposed,  objectora  appeaL  Af- 
firmed. 

William  Relster  and  Harry  C.  Dodson,  for 
appellants.  Frank  Littleton,  Walker  &  Walk- 
er, and  Duncan  C.  Olvens,  for  appellee. 

MYERS,  J.  Appellee,  an  alleged  corpora- 
tion of  the  state  of  Indiana,  instituted  an 
action  to  condemn  certain  described  lands 
for  its  uses  as  a  steam  railway,  under  the 
eminent  domain  act  of  1906  (Bums  1908,  { 
929  et  seq.).  Appellants  filed  objections,  five 
In  number,  but  have  presented  here  only  the 
fifth,  which  Is  as  follows:  "That  the  plalu- 
tiff  has  no  right  to  exercise  the  power  of 
eminent  domain  for  the  use  sought,  for  the 
reason  that  articles  of  incorporation,  by  and 
through  which  plaintiff  Incorporated  under 
the  laws  jot  this  state,  were  filed  in  the  office 
of  the  Secretary  of  State,  in  the  state  of 
Indiana,  on  the  1st  day  of  August,  1906,  and 
that  the  plaintiff  did  not  within  three  years 
after  its  Incorporation  begin  the  construction 
of  Its  road,  and  expend  thereon  5  per  cent, 
of  the  amount  of  Its  capital,  and  therefore 
Its  act  of  Incorporation  is  void."  A  demur- 
rer was  sustained  as  to  each  ground  of  ob- 
jection, and  appellants  appeal. 

Their  appeal  Is  grounded  upon  section  5318, 
Burns  1908,  of  the  general  railroad  act,  read- 
ing as  follows:  "If  any  such  corporation 
shall  not,  within  three  years  after  Its  In- 
corporation, begin  the  construction  of  Its 
road,  and  expend  thereon  five  per  cent  of 
the  amount  of  Its  capital  and  finish  the  road 


*For  other  cases  see  same  topic  and  section  NUMBBK  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Rep'r  indexes 
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and  pat  it  In  full  operation  In  ten  years 
tliereafter  its  act  of  incorporation  shall  be- 
come void."  Upon  the  theory  that  the  act  Is 
self-executing,  and  that  the  failure  to  com- 
ply with  that  section,  Ipso  facto,  operates  to 
annul  the  incorporation,  whilst  appellee  con- 
tends that  the  forfeiture  can  only  arise  from 
a  Judicial  sentence,  at  the  instance  of  the 
state,  and  that,  as  the  objection  does  not 
allege  that  Judicial  forfeiture  had  been  de- 
clared, the  objection  was  not  well  taken.  It 
is  true  that  it  has  been  held  that  such  stat- 
utes are  self-executing.  Two  notable  cases 
are  In  re  Brooklyn,  etc.,  Co.,  72  N.  Y.  245, 
and  Brooklyn  r.  Brooklyn,  78  N.  Y.  624,  but 
a  later  case  in  that  state  (New  York,  etc.,  Co. 
T.  Smith,  148  N.  Y.  540,  42  N.  E.  1088)  marks 
the  distinction,  and  the  rule  in  that  and 
most  of  the  states,  as  does  Day  v.  O.  &  L. 
Co.,  107  N.  Y.  129,  13  N.  E.  765,  that  such 
clauses  as  are  embodied  in  section  6318,  su- 
pra, render  the  charter  voidable  at  the  in- 
stance of  the  state.  The  distinction  is  not 
clearly  drawrt  In  New  York  v.  Smith,  supra, 
between  conditions  subsequent  and  limita- 
tions of  the  life  of  corporations,  though  the 
court  refused  to  extend  the  doctrine  of  the 
cases  In  72  and  78  New  York.  To  the  same 
effect  are  Brlggs  v.  Cape  Cod  Co.,  137  Mass. 
71,  disapproTlng  Crease  ▼.  Babcock,  23  Pick. 
(Mass.)  334,  34  Am.  Dec.  61,  the  former  opin- 
ion being  approved  in  Bybee  t.  Oregon,  etc., 
Co.,  139  U.  S.  663,  11  Sup.  Ct  641,  35  L. 
Ed.  305,  which  also  disapproves  the  72  and 
78  New  York  cases,  and  Oakland  v.  Oak- 
land, etc..  Co.,  45  Cal.  3G5,  13  Am.  Rep. 
181.  See,  also,  Utah  v.  Utah,  etc.,  Co.  (0. 
C.)  lie  Fed.  879,  where  the  language  is 
very  similar  to  that  of  the  statute  before  us ; 
Frost  v.  Frostbiirg  Co.,  24  How.  278,  16  h. 
Ed.  637;  Atchafalaya  Bank  v.  Dawson,  13 
JvB.  497;  La  Grange,  etc.,  Co.  v.  Rainey,  7 
Cold.  (Tenn.)  420 ;  Brown  v.  Wyandotte  Co., 
68  Ark.  134,  56  S.  W.  862 ;  Young  v.  Webster, 
75  Iowa,  140,  39  N.  W.  234 :  Attorney  General 
v.  Superior,  etc.,  Co.,  93  Wis.  004,  67  N.  W. 
1138;  N.  i'.  etc.,  Co.  v.  N.  Y.,  etc.,  Co.,  52 
Conn.  274 ;  Bloch  v.  O'Conner,  129  Ala.  528, 
29  South.  925. 

Cases  such  as  In  re  Brooklyn  Bridge,  su- 
pra, Brooklyn  Co.  v.  Brooklyn,  supra,  Oak- 
land V.  Oakland,  etc,  Co.,  supra,  Common- 
wealth V.  Lykens,  etc.,  Co.,  110  Pa.  391,  2 
Atl.  635,  Ford  v.  Kansas  City,  etc.,  Co.,  52 
Mo.  App.  439,  and  others,  may  be  distin- 
guished on  the  ground  that  there  is  a  dis- 
tinction between  a  condition  subsequent,  by 
reason  of  the  failure  of  which  dissolution 
may  be  forced  at  the  instance  of  the  state, 
and  an  express  provision  terminating  the 
life  and  power  of  the  corporation,  and  such 
distinction  is  drawn  in  Bybee  v.  Or^on,  etc., 
Co.,  supra,  and  Blizabethtown,  etc.,  Co.  v. 
Green,  46  N.  J.  Eq.  118,  18  Atl.  844.  What- 
ever may  be  the  rule  in  other  states,  or  the 
supposed  basis  upon  which  it  rests,  It  is  set- 


tled in  this  state  that  a  cause  of  forfeiture 
of  the  charter  of  a  corporation,  not  Judicial- 
ly declared  in  a  direct  proceeding  at  the  in- 
stance of  the  state,  cannot  be  taken  advan- 
tage of  or  preferred  in  a  collateral  proceed- 
ing. Smith  V.  Cleveland,  etc.,  Co.,  170  Ind. 
382,  81  N.  B.  501;  Doty  v.  Patterson,  155 
Ind.  60,  56  N.  B.  668 ;  Williams  v.  Citizens' 
Ry.,  130  Ind.  71,  75,  29  N.  E.  40a  16  I*  R.  A- 
64,  30  Am.  St  Rep.  201;  Cincinnati  Co.  v. 
Clifford,  113  Ind.  460,  15  N.  E.  524 ;  Western 
Plank  Road  Co.  v.  Central,  etc.,  Co.,  116  Ind. 
229,  18  N.  E.  14;  Logan  v.  Vernon,  etc.,  Co., 
90  Ind.  552,  and  cases  cited ;  North  v.  State, 
107  Ind.  356,  8  N.  E.  159;  Barren  Creek  Co. 
V.  Beck,  99  Ind.  247;  Jussen  v.  Board,  95 
Ind.  567 ;  Baker  v.  Neff,  73  Ind.  68;  DanvlUe, 
etc.,  Co.  v.  State,  16  Ind.  456. 

The  court  did  not  err  in  sustaining  the  de- 
murrer to  the  objection,  and  the  Judgment 
is  affirmed. 


(48  Ind.  A.  UT) 

CITY  OF  HUNTTNGTOX  v.  BARTROM. 
(No.  7,130.) 

(Appellate  Coart  of  Indiana,   Division  No.  1. 
June  21,  1911.) 

1.  Municipal  Cobporationb  (}  821*)— Depsic- 
TivE  Sidewalks— Injubt  to  Pedestwak— 
Jury  Question. 

^ATiether  a  seven-year  old  child  injured  on 
a  defective  sidewalk  was  siii  juris,  and  was 
frailty  of  contributory  negligence,  held,  under 
the  evidence,  a  jury  question. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations.  Cent.  Die.  §|  1754-1756;  Dec. 
Dig.  {  821.»] 

2.  MUNICIPAI,    COKPOSATIONS    (J    755*)— SlOE- 
•    WALKS— DUTT  TO  PEDE''TRIAN.  ' 

In  the  absence  of  neglifience  of  a  municipal 
corporation  in  failing  to  make  or  keep  its  side- 
walks reasonably  safe  for  travel,  it  is  not  liable 
for  injury  to  a  traveler. 

fEd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1687-1590;  Dec. 
Dig.  §  755.») 

8.  Municipal  Cobpobationb  (8  768*)— Sim- 
walks— Reasonable  Kafett. 

A  sidewalk  constructed  of  crushed  stone  in 
a  thinly  settled  part  Of  a  city  is  not  so  defeetlvo 
as  to  make  the  city  liable  for  injury  to  a  pedes- 
trian because  a  stone  2Vj  inches  in  diameter  is 
permitted  to  protrude  %  of  an  inch  above  the 
general  surface  of  the  sidewalk,  especially  where 
the  stone  is  rounded. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Cent.  Dig.  §{  1622,  1624,  16ai; 
Dec.  Dig.  f  768.»] 

4.  Municipal  Corpobations  (g  763*)— Sid«- 
WALKS— Maintenance— Municipal  Dim. 
While  a  city  must  use  ordinary  care  in 
making  and  keeping  sidewalks  reasonably  safe 
for  public  travel,  it  does  not  owe  the  same  de- 
gree of  care  as  to  sidewalks  in  remote  parts  of 
the  city  as  those  constantly  used. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §|  1612-1615;  Dec. 
Dig.  i  763.*) 

Appeal    from    Circuit    Court,    Himtington 
County;   Samuel  E.  Cook,  Judge. 
Action  by  Paul  E.  Bartrom,  by  Jacob  Bar- 
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trom,  hla  next  friend,  against  the  City  of 
Huntington.  Judgment  for  plalntifT,  and  de- 
fendant appeals.  Beversed,  with  Instrac- 
tlonB. 

Emmett  O.  King,  John  Q.  Cllne,  and 
Claude  Cllne,  for  appellant.  Lesh  &  Lesb, 
tot  appellee 

HOTTEIj,  J.  Action  for  damages  against 
ai^wllaht  by  Paul  B.  Bartrom,  by  bis  next 
friend,  Jacob  Bartrom,  on  account  of  Injury 
alleged  to  have  been  sustained  by  said  Paul 
B.  by  reason  of  his  stumbling  and  falling 
over  an  alleged  protruding  stone  in  one  of 
the  sidewalks  of  said  dty.  The  complaint 
was  in  one  paragraph,  the  sufficiency  of 
wbldi  is  not  questioned  by  this  appeal.  An 
answer  in  general  denial  was  filed,  and 
cause  tried  by  Jury,  which  returned  a  gener- 
al verdict  for  appellee  in  tlie  sum  of  $250, 
with  wliich  answers  to  interrogatories  were 
filed.  Upon  the  conclusion  of  appellee's 
evidence,  the  appellant  moved  the  court  to 
direct  tbe  Jury  to  return  a  verdict  in  Itr 
favor,  which  was  overruled.  Appellant  also 
moved  for  Judgment  on  the  answers  to  inter- 
rogatories and  for  new  trial,  each  of  which 
motions  was  by  the  court  overruled.  Ex- 
ceptions were  properly  saved  to  each  of  said 
rulings  of  tbe  court  below  upon  each  of  said 
motions,  and  the  questions  presented  by 
said  rulings  are  ndw  presented  to  this  court 
by  proper  assignment  of  error. 

The  answers  to  luterrogatories  present  the 
case  In  the  light  most  favorable  to  appel- 
lant's contentl(»L  We  quote  enough  of  the 
interrogatories  and  the  answers  thereto  and 
tbe  sabstance  of  others  necessary  to  a  cor- 
rect understanding  of  the  question  present- 
ed by  the  ruling  on  said  motion  for  Judg- 
ment thereon.  They  are  as  follows:  Clark 
street  is  one  of  the  public  streets  of  the 
dty  of  Huntington,  and  runs  south  from 
•William  street  in  said  dty  through  a  thinly 
settled  portion  of  said  city.  On  its  east 
side  there  was  a  four-foot  sidewalk  con- 
stmcted  of  crushed  stone,  some  of  the  small 
stones  of  which  protruded  or  stuck  up  above 
Its  general  surface  at  the  point  where  plain- 
tiff was  Injured.  Plaintiff  was  born  Octo- 
ber 18,  1899,  and  iOa  Injury  complained  of 
occurred  October  12,  1906.  For  some  time 
prior  to  receiving  such  injury,  plaintiff  had 
been  attending  school  on  said  William  street, 
daring  which  time  he  passed  over  said  side- 
walk four  times  a  day,  and  knew  "there 
were  some  stones  sticking  up  slightly  above 
the  general  surface  of  said  sidewalk."  On 
Mid  October  12,  1900,  plaintiff  bad  good 
eyesight  and  was  enjoying  "fairly  good 
health,"  and  all  right  mentally,  and  when 
returning  home  from  school  about  4  o'clock 
p.  m.  of  said  day  passed  over  said  walk  going 
south  and  running  thereon,  and  while  so 
running  fell.  We  now  quote  the  other  in- 
terrogatories and  answers  Ilternlly,  omitting 
numbers,:  "Q.  If  plaintiff  fell  upon  or  over 
a  stone  in  said  sidewalk,  how  high  did  said 
f»N.E.-3i 


stone '  extend  above  the  general  surface  of 
said  sidewalk?  A.  Three- fourths  of  an  inch. 
Q.  What  was  the  diameter  in  inches  of  said 
stone  where  it  protruded  or  stuck  through 
said  sidewalk?  A.  Two  and  one-half  inches. 
Q.~  Was  said  stone  rounded  and  sloped  down 
from  its  highest  part  to  the  gravel  in  the 
general  level  of  the  walk?  A  Tes.  Q. 
Could  plaintiff  have  seen  the  stone  over 
which  he  is  alleged  to  have. fallen  if  he  had 
used  ordinary  care?  A.  Tes.  ♦  *  •  Q. 
What  was  the  distance  between  the  stone 
over  which  plaintiff  is  alleged  to  have  fallen 
and  the  outer  t.:;:e  of  said  sidewalk?  A, 
18  Inches.  Q.  What  was  the  distance  be- 
tween the  said  stone  and  the  inner  line  of 
said  walk  next  to  the  Balzer  lot?  A.  32 
Inches.  Q.  Was  there  any  obstruction  In 
said  walk  on  the  12th  day  of  October,  1906, 
when  plaintiff  fell,  between  the  said  stone 
and  either  edge  of  the  said  walk  tbat  would 
prevent  or  binder  plaintiff  from  passing 
around  or  to  the  side  of  this  stone?  A.  No. 
Q.  Could  plaintiff  have  seen  and  stepped 
over  said  stone  at  said  time  if  he  Iiad  look* 
ed?    A.  Tes." 

[1]  Appellant  insists  that  these  answers  to 
interrogatories  show  that  Paul  Bartrom,  the 
injured  party,  whom  we  will  hereinafter 
refer  to  as  appellee,  was  sul  juris,  and  under 
the  law  guilty  of  negligence  contributing  to 
his  injury.  With  this  contention  we  cannot 
agree.  Thi  fin("ng  of  the  jury  shows  that 
tbe  boy  lacked  a  few  days  of  being  seven 
years  old,  and  while  it  is  true,  as  appellant 
urges,  that  the  answers  to  Interropitorles 
show  that  the  protruding  stone  in  the  side- 
walk over  which  the  answers  find  that  the 
appellee  fell  was  one  which  could  be  as 
easily  seen  and  avoided  by  a  boy  as  by  an 
adult  and  that  appellee  in  fact  knew  of  the 
existence  of  said  protruding  stone,  and  by 
the  exercise  of  ordinary  care  could  have 
avoided  the  same,  yet  we  think  the  charac- 
ter of  this  obstruction  was  such  tbat  it 
would  not  be  at  all  Hkely  to  appeal  to  a 
boy  of  the  years  of  appellee  as  being  a  dan- 
ger to  be  watched  and  avoided  when  passing 
it  on  the  sidewalk.  In  any  event,  tbe  ques- 
tions whether  or  not  appellee  was  sul  Juris 
and  whether  or  not  he  contributed  to  his 
own  injury  were  both  questions  of.  fact  for 
the  Jury,  and  by  their  general  verdict  the 
Jury  has  settled  this  question  against  the- 
contention  of  appellant,  and  we  cannot  say 
that  upon  this  question  there  is  irreconci- 
lable conflict  between  such  verdict  and  the 
answers  of  tbe  Jury  to  Interrogatories.  If 
the  weakness  of  tbe  general  verdict  rested 
alone  upon  this  conflict,  we  would  not  be  dis- 
posed to  disturb  it 

12]  But  when  we  consider  tbe  conflict  be- 
tween the  general  verdict  and  the  answers 
to  Interrogatories  upon  the  character  of  the 
obstruction  over  which  appellee  stumbled 
and  fell,  a  more  serious  question  arises. 
Upon  this  question  the  jury  Qnd  that  the 
walk  In  question  was  one  made  of  crushed 
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stone,  passing  tbrough  a  thinly  settled  por- 
tion of  the  city,  and  that  the  protruding 
stone  therein  orer  which  the  appellee  fell 
was  2%  inches  in  diameter  and  extended 
"above  the  general  surface  of  said  side- 
walk %  of  an  inch."  If  the  answers  show- 
ed no  more  than  the  above,  we  think  there 
would  be  serious  doubt  as  to  appellant's 
liability,  but  there  is  a  further  and  control- 
ling fact  found  by  these  answers,  viz.,  that 
said  protruding  stone  was  "rounded  and 
sloped  down  from  its  highest  part  to  the 
gravel  in  the  general  level  of  the  walk." 
In  the  absence  of  negligence  on  the  part  of 
a  municipal  corporation  In  failing  to  make 
or  keep  its  sidewalks  in  a  reasonably  safe 
condition  for  travel,  no  action  will  lie 
against  such  corporation  for  injury  sustain- 
ed by  a  traveler  upon  such  walks.  City  of 
Michigan  City  v.  Boeckllng,  122  Ind.  39,  40, 
41,  23  N.  E.  518;  City  of  Indianapolis  v. 
Cook,  99  Ind.  10,  16;  City  of  Franklin  v. 
Barter,  127  Ind.  446,  447,  448,  26  N.  B.  882. 
A  municipal  corporation  does  not  warrant 
or  insure  the  safety  of  its  streets.  The  law 
requires  of  It  only  that  it  exercise  ordinary 
care  and  skill  in  making  and  keeping  its 
sidewalks  in  a  reasonably  safe  condition  for 
travel  by  persons  who  exercise  ordinary 
care.  City  of  Michigan  City  ▼.  Boeckllng, 
supra;  City  of  Indianapolis  v.  Cook,  supra; 
City  of  Franklin  v.  Barter,  supra. 

[3]  To  hold  the  appellant  liable  under  the 
answers  to  interrogatories  here  made  by 
the  Jury  would  be  to  change  the  rule  above 
quoted  with  reference  to  the  care  which  the 
law  Imposes  upon  municipal  corporations 
in  the  matter  of  keeping  their  sidewalks 
ordinarily  safe  for  public  travel  from  that 
of  ordinary  care  to  one  of  extraordinary 
care,  almost,  if  not  impossible,  of  attain- 
ment, and  would  be  an  inducement  and  in- 
vitation to  litigation  that  would  result  in 
expenses  end  burdens  upon  such  municipal- 
ities far  beyond  any  possible  benefit  that 
might  in  rare  instances  inure  to  some  trav- 
eler on  the  street  unfortunate  enough  to  be 
actually  injured  by  an  obstruction  of  the 
character  found  by  the  Jury  in  this  case  to 
have  been  the  cause  of  appellee's  fall  and 
injury. 

[4]  The  answers  also  find  that  this  walk 
.  passed  through  a  thinly  settled  portion  of 
said  city,  and  the  law  does  not  require  that 
a  city  shall  use  the  same  degree  of  care  over 
such  remote  walks  that  are  used  but  little 
as  over  those  nearer  the  center  of  the  city 
and  constantly  used.  We  do  not  mean  by 
this  to  say  tliat  a  city  shall  not  use  ordinary 
care  in  the  making  and  keeping  all  of  its 
sidewalks  reasonably  safe  for  public  travel, 
but  what  would  be  ordinary  care  with  ref- 
erence to  a  seldom  traveled  sidewalk  in  a 
remote  part  of  the  city,  either  in  the  con- 
struction of  the  walk  in  the  first  Instance 
and  the  selection  of  the  material  to  be  used 
therein,  or  in  the  manner  of  its  construc- 
tion, or  its  maintenance  after  construction, 


might  fall  short  of  such  degree  of  care  as 
to  a  much  traveled  walk  near  the  center  of 
such  city.  "While  there  is  no  precise  rule 
to  gauge  the  different  degrees  of  care  re- 
quired for  different  walks,  depending  on 
their  locality  and  amount  of  use,"  cities 
are  only  to  be  held  "to  a  reasonable  degree* 
of  care  and  watchfulness  over  all  their  walks 
wherever  they  may  be."  City  of  Eockford 
V.  Hollenbeck,  34  lU.  App.  40.  43,  44;  Fits 
V.  City  of  Boston,  4  Cosh.  (Mass.)  365,  368, 
369. 

The  complaint  in  this  case  charges  no 
negligence  on  the  part,  of  the  dty  in  the 
cliaracter  of  the  material  used  in  the  orig- 
inal construction  of  the  vralk,  and  the  de- 
fect or  oiietruction  found  by  the  Jury  as 
causing  appellee's  fall,  and  injury  therefrom 
is  no  more  than  might  occur  In  such  walks 
where  the  ordinary  care  that  the  law  re- 
quires In  such  cases  bad  been  used  in  main- 
taining and  keeping  such  sidewalk  reason- 
ably safe  for  travel.  Upon  the  question 
here  involved  the  Supreme  Court  in  the 
case  of  City  of  Michigan  City  v.  Boeckllng, 
supra,  said:  "The  basis  of  the  action  for 
an  injury  sustained  l>ecause  of  e  defect  in 
a  street  is  the  negligence  of  the  municipal 
corporation  in  failing  to  keep  the  street  in 
a  reasonably  safe  condition  for  travel.  If 
there  is  no  breach  of  this  duty,  there  is  no 
right  of  action,  and,  if  t&ere  is  no  want  of 
ordinary  care,  there  is  no  breach  of  duty. 
A  municipal  corporation  does  not  warrant 
the  safety  of  its  streets,  for  its  legal  obli- 
gation Is  to  exercise  ordinary  care  and  skill 
in  making  and  keeping  its  streets  in  a  rea- 
sonably safe  condition  for  travel  by  per- 
sons who  exercise  ordinary  care."  Again, 
in  the  case  of  City  of  Indianapolis  v.  Gook, 
Bupra,  the  Supreme  Court  said:  "A  dty  Is 
not  an  Insurer  against  accidents  upon  Its 
streets  and  sidewalks.  It  is  simply  required 
to  keep  its  streets  and  sidewalks  in  a  rea- 
sonably safe  condition  for  persons  travel- 
ing in  the  usual  modes  by  day  and  night, 
and  using  ordinary  care.  A  man  may  stum- 
ble and  fall  anywhere,  In  a  house  or  In  a 
street,  but,  because  he  happens  to  fall  in 
the  street,  it  follows  by  no  means  that  the 
city  is  reeqponBible  for  the  injury  he  receives. 
There  are  slight  inequalities  in  sidewalks, 
and  other  trifling  defects  and  obstructions 
against  which  one  may  possibly  strike  his 
foot  and  fall,  but,  if  injury  might  be  avoided 
by  the  use  of  such  care  and  caution  as  every 
reasonably  prudent  person  ought  to  exercise 
for  his  own  safety,  the  city  would  not  be 
liable."  To  the  same  effect  is  the  case  of 
City  of  Franklin  v.  Barter,  supra;  Shirts, 
Negligence  in  Indiana,  §  1237. 

We  have  found  several  cases  from  other 
states  more  directly  applicable  to  the  facts 
found  by  the  jury  in  the  case  at  l>ar.  One 
especially  in  point  is  the  case  of  Newton  t. 
Worcester,  174  Mass.  181,  at  page  188,  64 
N.  E.  521,  at  page  523,  in  wFlch  the  court 
says:    "By  the  evidence,  Including  the  photo- 
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graph  naed  at  the  trial  and  shown  to  ua  at 
the  argnment,  here  was  a  brick  sidewalk, 
with  some  depressions  varying  'from  one-half 
of  an  Inch  to  two  incites  in  depth  caused  by 
tome  of  the  bricks  being  depressed  and  some 
beino  elevated.'  'There  toere  no  projections 
or  sharp  comers,'  and  'the  surface  of  the 
depressions  teas  smooth.'  We  do  not  think 
the  Jury  were  warranted  in  finding  upon 
this  evidence  that  this  way  when  bare  was 
not  reasonably  safe  and  convenient  for  pub- 
lic travel."  (Our  italicizing  in  above  quota- 
tions.) See,  also,  Raymond  r.  Lowell,  6 
Gush.  (Masa)  S24,  63  Am.  Dec.  57;  City  of 
C!ovlngton  r.  Manwarlng,  113  Kj.  592,  68 
8.  W.  625;  Haggerty  v.  City  of  Lewlston, 
95  Mft  374,  50  Atl.  55. 

We  think  it  clear,  under  the  authorities, 
Bupra,  that  the  facts  found  by  the  Jury  In 
this  case  as  to  the  size,  character,  etc.,  of 
the  protruding  stone  over  which  appellee 
fell  shows  that,  if  an  obstruction,  it  was 
not  of  such  a  character  as  to  charge  appel- 
lant with  actionable  negligence  for  permit- 
ting the  same  to  be  in  its  sidewalk,  and  that 
the  motion  for  Judgment  on  the  answers  to 
interrogatories  should  have  been  sustained 
by  the  court  below.  We  have  carefully 
examined  the  evidence  In  this  case,  and  find 
that  the  answers  to  the  interrogatories  are 
•npported  thereby,  and  no  difterent  result 
would  likely  be  reached  by  granting  a  new 
trial. 

Judgment  reversed,  with  Instmctlons  to 
the  court  below  to  render  Judgment  in  favor 
of  appellant  on  the-  answers  to  interrogato- 
riea. 


<4t  Ind.  App.  92) 

LEVENTHAI*  r.  CRAMPTON.     (No.  7,290.) 

(Appellate  Court    of  Indiana,  Diviaion  No.  2. 

June  20,  1911.) 

1.  Affeai.   and   Bsbob  (I  518*)  —  Rbcobd  — 

Ahgkded  Pleadiro. 

A  pleading  which  goes  out  of  the  record 
by  reason  of  its  amendment  cannot  be  consider- 
ed for  any  purpose  on  appeal. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  S  2347;   Dec  Dig.  {  518.*] 

2l  Apfeai,  awd  ITsbob  (J  801*)— Assignments 
OF  Ebbob— Grounds— New  Tbial— Motion. 
That  the  court  erred  in  refusing  to  permit 
defendant  to  make  certain  proof  on  the  trial  is 
not  ground  for  an  independent  assignment  of 
error,  under  the  rule  that  errors  of  law  occur- 
ring at  the  trial  must  be  included  in  the  mo- 
tion for  a  new  trial. 

[EM. '  Not&— For  other  casea,  see  An>eal  and 
Brror.  Dec  Dig.  J  801.*] 

t.  Afpxal  and  Esroh  (I  757*)— Nbw  TBiai/— 
DbniaIt- Briefs. 

A  specification  that  the  court  erred  in  over- 
mling  d-*fendant's  motion  for  a  new  trial  could 
not  be  reviewed,  where  neither  the  motion  for  a 
new  trial  nor  the  substance  thereof  was  set 
out  in  defendant's  brief. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent  Dig.  |  3092;   Dec  Dig.  |  7S7.«1 


4.  Appeal  and  Ebrob  (§  242*)  —  Reception 
or  Evidence — Offers  or  Proof. 

An  offer  of  proof  on  which  no  ruling  was 
made  after  objections  had  been  sustained  to 
several  questions  propounded  to  a  witness  can- 
not be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  1417-1425;    Dec  Dig.  t 

6.  Appeal  and  EJrbob  (8  877*)— Pbejttdicb. 

Defendant  could  not  object  on  appeal  to 
the  refusal  of  a  requested  charge  tendered  by 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  $  3567;  P»o.  Dig.  i  877.*! 

Appeal  from  Superior  Courc,  Vigo  County; 
John  El  Cox,  Judge. 

Action  by  Harry  C.  Crampton  against  Isaac 
Leventhal.  Judgment  for  plaintiff,  and  de- 
fendant appeala    Affirmed. 

H.  J.  Baker,  Ohas.  S.  Batt,  and  Hughes  & 
Caldwell,  for  appellant  Josia  T.  Walker, 
for  appellee. 

ADAMS,  J.  Action  by  appellee  against  ap- 
pellant to  collect  a  commission  alleged  to  be 
due  appellee,  as  a  broker,  in  procuring  the 
exchange  of  a  stock  of  goods  belonging  to  ap- 
pellant for  certain  real  estate. 

Under  the  head  of  "What  the  issues  were," 
the  appellant  in  his  brief  makes  the  follow- 
ing statement:  "The  complaint  was  in  one 
paragraph,  and  alleged  that  appellee  was  a 
broker ;  that  he  had  been  employed  by  appel-' 
lant  to  procure  for  him  a  trade  for  ei,  stock  of 
gooda  belonging  to  appellant;  that  he  did 
much  work  In  securing  one  willing  to  trade 
for  said  stock;  and  that  he  did  bring  to  ap- 
pellant one  Albert  0.  Barley,  with  whom  ap- 
pellant entered  into  a  written  contract  to 
trade  said  stock  of  goods ;  and  that  his  services 
were  reasonably  worth  $400.  The  appellant 
answered  in  two  paragraphs.  The  first  was 
a  general  denial ;  the  second  paragraph  al- 
leged fraud  and  misrepresentation  upon  the 
part  of  the  appellee  in  procuring  appellant  to 
enter  into  the  contract  with  Albert  C.  Barley. 
A  demurrer  was  sustained  to  said  second 
paragraph  of  answer ;  the  same  was  amend- 
ed and  reHled.  A  demurrer  was  sustained  to 
said  amended  second  paragraph  of  answer, 
and  the  same  was  again  amended  and  reflled, 
to  which  amended  second  paragraph  of  an- 
swer a  demurrer  was  sustained.  The  cause 
was  then  submitted  to  a  Jury  for  trial,  and 
Judgment  was  rendered  against  appellant  for 
the  sum  of  $315  and  costs." 

In  addition  to  the  above  statement,  the  ap- 
pellant's briefs,  by  way  of  recital,  show  that 
a  number  of  Instructions  were  tendered  by 
the  appellee  and  given  by  the  court,  and 
that  four  instructions  were  tendered  by  the 
appellant  and  refused  by  the  court;  that 
the  appellant  filed  a  motion  and  reasons  for 
a  new  trial,  which  motion  was  overruled  by 
the  court,  and  time  given  in  which  to  file  a 
bill  of  exceptions.  No  further  statement  of 
the  record  appears  in  api>ellant'8  brief. 
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The  errors  assigned  and  relied  upon  for  re- 
veraal  are  (1)  the  court  erred  In  sustaining  ap- 
pellee's demurrer  to  appellant's  second  para- 
KTaph  of  answer;  (2)  the  court  erred  in  sus- 
taining demurrer  to  appellant's  second  para- 
graph of  amended  answer;  (3)  the  court 
erred  In  sustaining  demurrer  to  appellant's 
amended  second  paragraph  of  answer;  (4) 
the  court  erred  in  rettasing  to  permit  appel- 
lant to  prove  under  his  general  denial  all  of 
the  terms  of  the  contract  between  appellant 
and  appellee ;  (5)  the  court  erred  in  overml- 
ing  appellant's  motion  for  a  new  trial. 

[1]  The  error  predicated  upon  the  sustain- 
ing of  the  demurrer  to  the  second  paragraph 
of  answer  evidently  relates  to  the  demurrer 
to  said  paragraph  as  Anally  amended.  A 
pleading  which  goes  out  of  the  record  by 
reason  of  Its  amendment  cannot  be  consider- 
ed for  any  purpose  on  appeal.  Neither  this 
paragraph  of  answer  as  amended,  nor  the 
demurrer  thereto,  nor  the  substance  of  either. 
Is  set  out  or  argued  In  the  appellant's  brief. 
This  spedflcation  of  error  must  therefore 
be  deemed  to  be  waived,  under  the  rules  of 
this  court. 

[2]  The  fourth  specification  of  error — that 
the  court  erred  in  refusiiig  to  permit  ai>- 
pellant  to  make  certain  proof  on  the  trial — 
does  not  constitute  ground  for  an  independ- 
ent assi?:nnient  of  error.  Errors  of  law  oc- 
curring at  the  trial  must  be  included  In  the 
motion  for  a  new  trial. 

[S.  4]  The  fifth  specification  of  error  is  not 
available,  for  the  reason  that  neither  the 
motion  for  a  new  trial,  nor  the  sul.stance 
thereof,  is  set  out  In  appellant's  brief.  In 
argument,  however,  aprollant's  counsel  say 
that  ttey  proferrcd  certain  material  evi- 
dence by  comiiete-it  witnesses,  and  that  the 
court  refused  to  permit  such  evidence  to  be 
Introduced,  which  refusal  was  assigned  as 
one  of  the  reasons  for  a  new  trial.  While 
we  are  not  required  to  search  the  record  for 
errors  to  reverse  a  case,  which  appellant  has 
not  iMiinted  out,  we  have  in  this  case  exam- 
ined the  record,  and  find  that  In  each  case 
the  otTer  to  prove  was  made  after  tlie  court 
had  ruled  upon  the  otjeotions  made  to  the 
several  questions  pruiK>uuded.  and  no  ruling 
appears  on  such  offers  to  j.rove.  Under  the 
reiKjated  dec-isions  of  this  court,  no  question 
Is  presented  by  a  record  of  this  kind.  Gun- 
der  T.  Tilil.its,  153  Ind.  591.  GOT.  G08.  55  X. 
K.  761!;  iStandish  t.  Bridgewater,  159  Ind. 
3.S6,  3i)7,  65  N.  E.  189;  Shenkenberger  t. 
State.  154  Ind.  630,  C34,  57  N.  E.  519;  Slple 
T.  State,  154  Ind.  &45,  652,  67  N.  E.  544; 
Whitney  ▼.  State,  154  Ind.  573,  5S0,  57  N. 
E.  39S ;  Wilson  t.  Oarrlco.  155  Ind.  570,  S")?, 
58  >.  E.  847;  Mark  v.  North,  155  Ind.  575, 
581,  57  N.  E.  90-2;  State  ex  rel.  t.  Cox,  155 
ind.  593,  597,  58  N.  E.  849:  Chicago,  etc.. 
B.  Co.  t.  Linn,  30  Ind.  App.  &S,  93,  65  N.  E. 
552;  Farmers'  Insurance  Co.  v.  Yetter,  30 
ind.  App.  187,  192,  65  N.  E.  762. 


[S]  Counsel  also  In  argument  state  that 
certain  InstmctiouB  tendered  by  the  appellee 
were  refused  by  the  court,  but  how  appel- 
lant could  be  injured  by  such  refusal  is  not 
disclosed.  There  was  clearly  no  error  In 
overruling  the  motion  for  a  new  trial. 

As  this  is  the  only  question  presented  by 
the  brief,  the  Judgment  Is  affirmed. 


NESS   ▼.   BOABD  OP   COMnKS   OF   MAR- 

SHAU.  COCNTT.    (No.  7,481.)* 
(Appellate  Court  of  Indiana.    June  22;,  1911.) 

1.  CocKTira  (S  117*)— Co»i«ACT»— Bids— De- 
rECTS— Waiveb. 

The  failure  of  bidden  for  the  repair  of  a 

coanty  courthonse  to  file  with  their  bids  the 
nonfvi'Iiision  afSdavit  prescribed  by  Burns'  .Vnn. 
St.  1(V>S,  {  .';'<17,  is  not  waiTfd  by  the  fact  that 
the  form  used  waa  furnished  by  Ae  county  audi- 
tor. 

(Ed.    Note.~For   other   eases,   aee   Coontiea, 
Cent  Dig.  {  ISS;  Dec.  Dig.  {  IIT.'J 

2.  CorsiiEs  (I  lis*)— CoNiBACTS— Biits— Db- 
rECTS— Waivee. 

Ibc  failure  of  the  bidden  for  the  repair 
of  a  county  conrthouse  to  file  with  their  bid 
the  affidavit  rojuired  by  Bums'  Ann.  St.  IW'N. 
J  .ViflT,  is  not  waived  by  the  fact  tliat  the  boiri 
of  county  coaimissicnera  or  their  attorney  gave 
another  and  insufficient  reason  for  rejecting  the 
bids. 

(Ed.    Note.— For   other   cases,   aee   Coontiei^ 
Cent.  Dig.  <  ISd;   Dec.  Dig.  }  lia*l 

3.  Otficebs     (I     lOR*) — STATinOKT     POWXBS— 
CONTBACTS— VALIDirr. 

One  dealing  with  public  officen  of  limited 
and  stati  tory  puwi-rs  must,  at  bis  peril,  ascer- 
tain for  himself  that  the  law  is  followed. 

(Ed.  X>>tc.— For  other  cases,  see  OiBcers,  Dee;. 
i)i2.  $  1' >:;.•) 

4.  CofNTiKs  (I  lis*)— CosTBACTS— Bids— Va- 
Liniiy. 

A  bid  to  repair  the  oonrthoose  of  a  county 
acH'onliiis  to  plans  calling  for  specified  work 
an.l  materials,  and  for  fancy  decoration  for  tlie 
co';rtrooQi  according  to  iiptcial  design  submit- 
ted, is  not  defe<?tive  for  failing  to  bid  on  the 
itt-m  for  the  decoration  of  the  courtroom,  where 
tl.ere  were  no  plans  on  file  therefor  designating 
the  kind  of  decoration. 

\Ed.    Ncto.— For   other   cases,   aee   Goontiei^ 
Cent.  Dig.  $  ISU;    Dec.  Dig.  t  U&*1 

5.  Counties  (J  118*)— Contracts— Bn»—VA- 

UDITT. 

A  bid  to  repair  a  courthouse  of  a  connty 
accordinc  to  plans  calling  for  specified  work 
aud  mati-rials  and  for  decoration  of  the  court- 
r.>om.  atiordins  to  a  special  desi;:n  submitted,  is 
not  aided  by  the  bidder  fixing  an  amount  for 
the  decoration  and  adding  the  words,  "Design 
to  be  submitted,"  because,  in  the  absence  of 
plans  desif;nating  the  kind  of  decoration,  the 
bidder  may  not  comnly  with  the  law  requirinjr 
the  plans  to  be  on  file,  and  the  contract  of  the 
bidder  for  the  decoration   is  invalid. 

[Ed.    Note. — For   other   cases,    see    Conntiea, 
Cent.  Dig.  {  ISO;   Dec.  Dig.  {  11&*] 

6.  Counties  if  IIS*)— Oontsacts— Bid»— In- 

BEGl-LABITIES. 

Where  a  bid  for  the  repair  of  a  coortbouae 
of  a  county  was  identical  in  meaning  with  the 
specitivatiuns  calling  for  bids,  notwithstanding 
the  addition  of  an  improper  stipulation  making 
the  bid  conditional  on  bis  receiving  the  contract 
for  the  entire  job.  the  court  may  treat  the  in- 
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aertion  of  the  worclti  as  mere  inegularitiea  not 
affecting  the  rights  of  any  one. 

{Ed.  Note.— For  other  cases,  see  Cloanties, 
Cent  Dig.  S  189;   Dec.  Dig.  §  11&*] 

7.  OOITNTIKS     (J    118*)--COHTEA0TB— BlD»— Ib- 

KKGnuLRrriES, 

The  specifications  for  installing  steam  beat- 
ing in  the  courthouse  of  a  county  did 'not  pro- 
vide for  the  use  of  an  old  boiler  in  the  court- 
honse,  bat  the  countr  commissioners  tested  the 
old  boiler  and  thereafter,  and,  before  advertising 
for  bids,  entered  of  record  an  order  showing 
that  the  old  boiler  would  be  used  and  the  notice 
to  bidders  contained  a  provision  to  that  effect. 
A  bid  for  the  steam  heating  contained  the 
words  ''using  old  I>oiler  and  new  valves."  Held, 
that  the  insertion  of  the  quoted  words  was  a 
harmless  irregularity,  and  did  not  invalidate  the 
contract  (or  the  heating. 

[Eld.  Note.— For  other  cases,  ace  Counties, 
Dec  Dig.  I  118.»] 

8.  Counties  (S  118*)—Conti«actb—Bid»— Va- 
lidity—Qtjestion  FOB  COTTBT. 

In  a  suit  to  enjoin  the  performance  of  a 
contract  to  repair  a  county  courthouse,  the  court 
must  determine  whether  there  has  been  a  sub- 
stantial compliance  with  the  statute  regarding 
the  subject,  and  the  construction  placed  on  bids 
by  the  county  commissioners  Is  immaterial. 

(Ed.  Note.— For  other  cases,  see  Covmties, 
Dec.  Dig.  S  118.*] 

0.  CouNTiEB  (S  118*)— Repaib  or  (^ubthousb 
— CoNTBACTS— Bids— Validitt. 

The  board  of  county  commissioners  of  a 
county  adopted  plans  for  the  repair  of  the 
courthouse.  The  plans  and  instructions  to  the 
bidders  called  for  separate  bids  on  separate 
items   specified,    including   electric    wiring   and 

Elumbing,  each  consisting  of  a  single  item.  A 
idder  for  the  entire  work  submitted  bids  for 
the  electric  wiring  and  the  plumbing,  but  each 
bid  contained  the  words,  "This  bid  conditional 
upon  being  awarded  all  the  work."  Held,  that 
the  quoted  words  materially  altered  the  bids 
because  the  bidder  could  not  be  required  to  take 
the  contract  for  either  unless  he  was  awarded 
all  the  work,  and  his  contract  for  the  plumbing 
and  electric  wiring  was  invalid. 

[Ed.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  I  118.*) 

10.  Counties  (S  118*)- Contbacts- Bids— l5ro- 

TICB. 

A  notice  to  bidders  for  the  repair  of  the 
county  courthouse  which  sets  •  forth  the  fact 
that  the  plans  divide  the  work  into  four  parts, 
the  general  contract,  the  heating,  the  plumb- 
ing, and  the  electric  wiring,  and  for  the  con- 
struction of  a  surveyor's  room  as  a  part  of  the 
general  contract,  and  that  bidders  in  bidding 
should  bid  separately  on  the  specifications  for 
the  construction  of  the  surveyor's  room,  re- 
modeling windows,  and  decoration  of  the  court- 
room, and  also  bids  in  the  alternative  for  wood 
and  tile  floor,  and  metal  and  tile  roofing,  and 
that  each  bid  should  be  accompanied  by  a  non- 
collusion  affidavit,  is  sufficient  within  Bums' 
Ann.  St.  1908,  §  5954,  providing  (or  the  publica- 
tion of  notice  o(  the  general  nature  of  the 
proposed  work,  etc. 

[Bd.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  {  118.»] 

On  petition  for  further  rehearing.  Oranted 
and  former  opini<»i  modified  and  Judgment 
reversed  in  part  and  affirmed  in  part. 

For  original  opinion,  see  01  N.  E.  618,  and 
for  ojtoion  on  first  rehearing  see  98  N.  El. 


Harley  A.  Logan  and  I*  M.  Lauer,  (or 
appellant.  E.  C.  Martindale,  Charles  EelH- 
son,  and  Miller  &  Dowltng,  for  appellee. 

FELT,  P.  J.  On  January  23,  1909,  the 
board  of  commissioners  of  Marshall  cotinty 
presented  to  the  county  council  of  said  coun- 
ty a  petition  and  estimate  for  ttie  repair  and 
remodeliiig  of  the  courthouse  of  said  coun- 
ty. In  this  petition  it  was  stated,  among 
other  things,  that  the  board  proposed  to  pre- 
pare a  room  in  the  basement  of  the  court- 
house for  the  county  surveyor.  Acting  upon 
this  petition,  the  county  council  made  an 
appropriation  as  follows:  "That  there  be 
appropriated  out  of  the  county  funds  of  said 
county  the  following  sums.  •  *  •  For 
repair  of  courthouse,  including  heating  ap- 
paratus therefor  and  other  necessary  repairs, 
$18,000.  •  •  •  Said  appropriation  of  $15,- 
000  is  to  be  used  or  expended  on  the  court- 
house as  follows:  Repairing  or  reroofing,  re- 
modeling tower  with  illuminating  dial,  paint- 
ing outside  and  painting  and  decorating  inside, 
repairing  old  floors  or  putting  in  new  ones.  If 
necessary,  on  first  floor."  On  February  10, 
1909,  the  county  council  made  an  order  spe- 
cifically authorizing  the  construction  of  three 
toilet  rooms  on  the  second  floor,  and  for  the 
rewiring  for  electric  lighting.  And  on  June 
5th  said  council  made  a  further  order  spe- 
cifically authorizing  the  repair  and  remodel- 
ing of  the  windows,  provided  the  whole  cost 
did  not  exceed  the  whole  amount  of  the  ap'- 
propriatlon.-  Acting  upon  these  various  ap- 
propriations, the  board  of  commissioners  on 
March  1,  1909,  employed  architects  and  caus- 
ed plans  and  specifications  to  be  prepared  for 
the  repairs  and  changes  that  were  to  be 
made,  which  plans  and  specifications  were 
duly  filed  in  the  auditor's  office,  as  required 
by  law.  On  March  2,  1909,  the  board  of 
commissioners  of  said  county  made  an  order 
fixing  the  date  when  the  plans  should  be  plac- 
ed on  file,  and  as  a  part  of  the  order  pro- 
vided that  "the  advertisement  shall  state  that 
in  case  the  old  boiler  after  test  shall  show 
that  it  is  in  good  condition,  no  new  boiler 
will  be  purchased,  but,  if  after  test  is  made 
and  the  boiler  is  shown  not  to  be  in  good 
condition,  then  bids  on  new  boiler  will  be 
considered."  At  a  subsequent  meeting  of  the 
board  of  commissioners,  June  7th  was  fixed 
as  the  date  on  which  bids  would  be  received, 
and  the  order  provided  "that  the  board  ad- 
vertise for  bids  on  the  repair  of  the  court- 
house, as  per  the  plans  and  specifications  now 
on  file,  except  the  old  boiler  is  to  be  used, 
and  may  be  transferred  to  some  other  part 
of  the  basement"  The  published  notice  of 
the  letting  also  stated,  "old  boiler  to  be 
used." ' 

Tbe  plans  and  8X>eciacatlons  divided  the 
work  into  fonr  parts — ^the  general  contract, 
the  heating,  tbe  plumbing,  and  the  electric 
wiring.     Provision  was  made  for  the  con- 


*For  other  cases  see  same  topic  and  section  NUMBBR  in  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  indexes 
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Btmctlon  of  a  surveyor's  room  in  the  base- 
ment, as  a  part  of  tiie  general  contract.  It 
■was  also  provided  that  bidders  in  bidding 
upon  the  general  contract  should  bid  sepa- 
rately upon  the  6i)ecifications  for  construc- 
tion of  the  surveyor's  room,  remodeling  win- 
dows, and  decoration  of  the  courtroom; 
also  bids  in  the  alternative  for  wood  and  tile 
floor  and  metal  and  tile  roofing.  The  bids 
for  the  heating,  plumbing,  and  electric  wir- 
ing were  to  be  separate.  These  instructions 
were  set  out  in  the  published  notice  to  bid- 
ders, which  also  stipulated  that  each  bid 
should  be  accompanied  by  a  noncoUusion  af- 
fidavit, as  required  by  section  6897,  Bums 
1908.  The  auditor  prepared  forms  with  the 
approval  of  tbe  board  of  commissioners  for 
bids  to  be  furnished  to  possible  bidders,  in 
accordance  with  section  6958,  Burns  1908 
(section  41,  Acts  1899,  p.  843).  The  form  for 
the  bid  on  the  general  contract  was  as  fol- 
lows: 

Blank  Bid  for  Gen.eral  Contract 

To  the  Honorable  Board  of  CommlssionerB  of 
Marshall  County. 
Gentlemen:  We  propose  to  do  the  remodeling 
of  your  Court  House  acconlin?  to  plans  and 
■pecifications  prepared  by  Orifhth  &  Fair,  Ar- 
chitects, Ft.  Wayne,  Ind.,  on  the  General  Con- 
tract as  follows: 

(1)  For  all  the  work  called  for  in  the  plans 
and  general  specifications,  excepting  the  new 
floor  for  the  entire  first  story,  the  new  roof,  the 
flnishing  off  of  the  surveyor's  ofiice,  stairway, 
etc.,  to  connect  tbe  same,  changing  sash,  glass, 
etc.,  and  fancy  decorating. 

(2)  Oak  floor  aa  specified  for  the  entire  first 
floor. 

$ 

(8)  Terrazxo  floor  and  marble  sanitary  base. 

$ 

(4)  Galvanized  iron  roof  as  specified,  withont 
any  additional  sheathing  or  extra  supports. 

$ 

(5)  Tile  roof  u  specified  with  additional 
sheathing,  etc. 

9*  ........... 

(6)  Surveyor's  oflice  finished  ap  in  the  room 
where  the  present  boiler  is  now  located. 

9 

(7)  Remodeling  windows  with  new  sash,  plate 
glass,  etc.,  according  to  specifications. 

9>.. ......... 

(8)  Fancy  decorating  for  the  court  room  ac- 
cording to  speciai  design  submitted,  for  tbe 
■nu  oL 

{Signed]       ..'.V.V.V.V.V* 

And  for  tbe  steam  heating  as  follows: 
Blank  Bid  for  the  Steam  Heating. 

Ta  the  Honorable  Board  of  Commissioners  of 
Marshall  County. 
Gentlemen:  I  propose  t6  do  the  steam  heat- 
ing according  to  plans  and  specifications  pre- 
pared by  Griffith  &  Fair,  Architects,  Ft  Wayne, 
Ind.  for  the  aam  of 

[Signed]       . .'.  V.V.V.V.V  * 

The  blanks  for  the  bids  fOr  the  plumbing 
and  for  the  electric  wiring  were  in  tbe  same 
form  as  that  for  the  steam  heating. 

Upon  the  general  contract  appellant  and 
Bfveriy  &  Wallace  bid  without  change,  ex- 
cept that  appellant  did  not  bid  on  tbe  eighth 


specification  of  said  bid  for  decorating  the 
courtroom.  Appellee  O'Keefe  used  the  form 
supplied,  but  inserted  hi  his  bid  under  the 
general  specifications  the  words:  "This  bid 
and  bond  is  filed  conditional  tbat  I  am  award- 
ed all  of  the  work  that  is  to  be  performed 
under  tbe  general  specifications.'"  He  also 
bid  on  the  eighth  speciflcation,  "On  design  to 
be  submitted,"  $300l  And  on  the  contract 
for  the  wiring,  heating,  and  plumbing  appel- 
lant, Everly  &  Wallace  and  the  others  bid  sep- 
arately on  the  blanks  as  prepared  and  fur- 
nished by  the  auditor,  without  change  or 
alteration.  But  appellee  O'Keefe  Inserted 
after  each  of  said  bids  the  words:  "This 
bid  conditional  upon  l>eing  awarded  all  the 
worlc"  And  in  his  bid  on  the  heating  con- 
tract, before  stating  the  amount,  he  also 
inserted  the  words:  "Using  old  boiler  and 
new  valves."  Each  of  said  bidders  filed  with 
his  bids  a  noncollusion  affidavit  but  the  af- 
fidavits of  all  but  appellee  O'Keefe  seem  to 
have  been  made  in  conformity  with  section 
5959,  Bums  1908  (section  42,  Acts  1899,  p. 
361),  instead  of  section  5897,  as  designated  in 
the  notice  and  required  by  the  statute.  The 
affidavits  so  filed  failed  either  to  Include 
the  affidavits  of  the  agents  of  the  bidders  or 
to  show  that  they  had  no  agents  present  at 
the  letting.  Appellee  O'Keefe  filed  a  non- 
collusion  affidavit  in  conformity  with  section 
5897.  The  contract  for  all  the  work  was 
awarded  to  O'Keefe.  The  contract  for  the 
whole  work  was  entered  into  on  June  8,  1909, 
and  on  June  l8th  appellant  Instituted  this 
sult^  as  a  taxpayer,  seeking  to  enjoin  appellee 
O'Keefe  from  performing  said  contract,  and 
to  enjoin  the  appellee  board  from  paying  but 
any  money  thereon.  Upon  final  hearbag,  the 
court  enjoined  the  performance  of  the  eighth 
speciflcation,  viz.,  the  decoration  of  the  court> 
room,  bat  refused  to  enjoin  the  performance 
of  itbe  remainder  ot  tbe  contract  Appellant 
filed  bond  and  took  this  appeal. 

It  Is  Insisted  that  the  bids  of  appellant 
and  the  other  bidders,  except  O'Keefe,  were 
properly  rejected  for  the  reason  tbat  a  proper 
noncollusion  afi3davit  was  not  filed.  Section 
6S97,  Bums  1908,  being  section  5  of  an  act 
of  the  General  Assembly  of  1907  (see  Acts 
1907,  p.  682),  provides:  "No  bid  for  the  build- 
ing or  repairing  of  any  courthouse  •  •  • 
shall  be  received  or  entertained  by  the  tx>ard 
of  commissioners  of  any  county  in  this  state^ 
unless  such  bid  shall  be  accompanied  by  an 
afildavit  signed  and  sworn  to  by  the  bidder 
and  each  of  his  agents  or  representatives 
present  at  the  time  of  filing  such  bids" — spec- 
ifying what  statements  such  affidavits  mnst 
contain.  The  provisions  of  the  statute  leave 
00  room  for  construction.  The  affidavit  mnst 
Include  the  verified  statement  of  the  bidder 
and  bis  agent  or  agents,  present  at  the  let- 
■ting,  and,  if  there  be  no  agent  present,  this 
fact  must  be  affirmed  and  not  left  to  con-. 
jectnre  or  speculation. 

[1 , 2]  The  fact  that  the  form  used  mnj 
have  been  furnished  by  the  auditor,  or  that 
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tbe  commissioners  or  tbeir  attorney  may 
have  given  another  and  an  Insufficient  rea- 
son for  rejecting  the  bid  of  appellant,  In  no 
way  corrects  or  waives  the  omission  of  a 
fact  required  by  the  statute. 

[S]  No  proposition  is  more  firmly  estab- 
lished than  that  persons  dealing  with  public 
officers  of  limited  and  statutory  powers  must, 
at  their  peril,  ascertain  and  know  for  them- 
selves that  the  law  Is  followed.  Rissing  et 
aL  v.  aty  of  Ft  Wayne,  137  Ind.  427,  432, 
87  N.  E.  328;  SUver,  Burdett  &  Co.  v.  Ind. 
State  Board,  etc.,  35  Ind.  App.  438,  462,  72 
N.  B.  829;  State  ex  rel.  v.  Stout,  26  Ind. 
App.  446,  457,  59  N.  B.  1091. 

[4]  Appellant's  bid  was  not  defective  for 
thllure  to  bid  on  item  8,  the  decoration  of 
the  courtroom,  for  the  reason  that  no  spec- 
ifications or  plans  therefor  were  on  file  with 
the  county  auditor,  designating  the  kind  or 
character  of  the  decoration  to  be  furnished. 

[5]  Nor  was  the  bid  of  appellee  O'Keefe 
aided  by  fixing  an  amount  for  this  item,  and 
adding  the  words  "design  to  be  submitted." 
He  could  not  know  this  or  any  other  state- 
ment, supply  specifications  or  comply  with 
the  law  requiring  them  to  be  on  file  with  the 
auditor,  and  bis  contract  as  to  the  decoration 
Is  therefore  invalid. 

It  Is  contended  that  the  contract  of  O'Keefe 
Is  Invalid  becanse  of  the  statements  Inserted 
In  his  bids;  that  he  did  not  bid  separately 
on  anything,  or  offer  to  construct  either  class 
of  work  separately;  that  the  stipulations 
which  he  added  to  each  of  his  bids  made 
them  all  conditional  upon  his  receiving  all 
of  the.  work  and  Is  an  alteration  prohibited 
by  the  statute,  and  renders  his  bids  Invalid, 
and  the  board,  therefore,  had  no  right  to  re- 
ceive or  consider  them.  Whether  the  al- 
terations or  additions  were  of  such  a  sub- 
stantial character  as  to  bring  the  bids  wlth- 
ta'  the  prohibitions  of  the  statute  is  the  point 
at  issue.  The  specifications,  tbe  instructions 
to  bidders  and  the  blftnk  forms  submitted 
each  called  for  separate  bids  upon  the  vari- 
ous classes  of  work,  viz.,  the  general  contract 
which  should  contain  alternative  bids  upon 
different  grades  of  flooring  and  roofing  and 
*  separate  bid  upon  the  surveyor's  room,  the 
heating  contract,  the  plumbing  contract,  and 
the  wiring  contract.  Upon  each  of  these 
separate  classes  each  bidder  was  notified  to 
compete  with  the  others.  This  was  the  com- 
mon ground  upon  which  all  were  required 
to  meet,  and  to  permit  a  bidder  to  select  an- 
other and  different  ground  and  to  submit  a 
different  proposition  from  that  specified,  and 
different  from  that  which  other  bidders  were 
notified  would  be  received  and  considered, 
certainly  would  not  conduce  to  free,  open 
and  honest  competition  which  tbe  law  seeks 
to  obtain.  Board,  etc.,  v.  Pashong,  41  Ind. 
App.  69,  83  N.  B.  383.  It  Is  well  established 
that  where  the  statute  prescribes  the  man- 
ner In  which  an  officer  or  board,  exercising 
purely  statutory  powers,  shall  enter  Into  n 
contract  binding  upon  the  municipality,  the 


manner  or  method  so  prescribed  must  be 
strictly  followed.  Board,  etc.,  v.  Pashong, 
supra;  Board,  etc.,  v.  Gillies,  188  Ind.  667, 
38  N.  B.  40;  Wrought  Iron  Bridge  (3o.  v. 
Board,  19  Ind.  App.  672,  48  N.  E.  1050 ;  Zom 
V.  Warren-Seharf,  etc.,  Co.,  42  Ind.  App.  213, 
84  N.  E.  609.  If  the  words  added  to  either  of 
O'Keefe's  bids  enabled  him  to  bid  upon  a 
basis  different  from  that  required  by  the 
notice  and  the  specifications,  then  the  words 
added  made  such  "alteration  in  the  form  of 
said  bid"  as  the  statute  prohibits,  for  tbe 
plain  purpose  of  the  statute  is  to  place  all 
bidders  upon  common  ground,  and  to  secure 
fair  and  honest  competition.  The  language 
Inserted  In  the  bid,  on  tbe  work  covered  by 
the  general  specifications,  is,  "This  bid  and 
bond  is  filed  conditional  that  I  am  awarded 
all  the  work  that  is  to  be  performed  under 
the  general  specifications."  While  the  spec- 
ifications provided  for  separate  bids  on  dif- 
ferent Items  covered  by  the  general  speci- 
fications, they  also  contained  the  following 
provision:  "General  contract  will  Include  all 
of  the  work  shown  on  plans  and  In  specifica- 
tions, with  the  exception  of  the  steam  heat- 
ing, plumbing  and  electric  wiring.  The 
steam  heating,  plumbing  and  electric  wiring 
will  be  let  under  one  contract  and  under 
separate  speelflcatlons."  As  to  the  general 
contract.  It  is  clear  the  added  words  In 
O'Keefe's  bid  did  not  change  his  relations  to 
the  county  or  to  the  other  bidders,  for  the 
words  Inserted  only  restated  a  condition  al- 
ready shown  by  the  specifications,  and,  with 
or  without  the  added  words,  the  bid  was  on 
the  same  basis,  and  meant  tbe  same  as  every 
other  bid.  In  either  case  the  successful  bid- 
der received  a  contract  for  all  the  work  cov- 
ered by  the  general  specifications.  The  words 
did  not  alter  the  form  of  the  bid,  for  it  still 
complied  with  the  requirements  of  the  stat- 
ute, the  prescribed  forms,  and  the  specifica- 
tions on  file  In  the  auditor's  office. 

[6]  The  words  Inserted  In  the  bid  amount 
to  an  Irregularity  which  is  not  to  be  com- 
mended or  encouraged ;  but,  where  no  possi- 
ble harm  can  result  and  the  bid  is  identical 
In  meaning  after  the  addition  of  the  words 
with  that  expressed  before  the  words  were 
inserted,  tbe  court  Is  Justified  in  treating 
their  Insertion  In  the  bid  as  a  mere  irregu- 
larity not  affecting  the  rights  of  any  one. 
Zorn  V.  Warren-Scharf,  etc.,  Co.,  supra,  42 
Ind.  App.  224,  84  N.  E.  609. 

[7]  Looking  to  the  form  of  the  bid  for  the 
steam  heating,  and  to  tbe  specifications 
therefor,  it  will  be  seen  that  the  bid  contain- 
ed but  one  item,  and  O'Keefe  inserted  In  his 
bid  therefor  the  words,  "using  old  boiler  and 
new  valves."  The  specifications  do  not  pro- 
vide for  the  use  of  the  old  boiler,  but  the 
board  of  commissioners  caused  the  old  boiler 
to  be  tested,  and  thereafter  and  before  adver- 
tising for  bids  entered  of  record  an  order 
showing  that  the  old  boiler  would  be  used 
and  the  notice  to  bidders  contained  a  pro- 
vision to  that  effect    On  these  facts  tbe  in- 
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sertioa  of  the  foregoing  words  clearly  amoant  I 
to  only-  a  harmless  irregularity,  and  do  not  I 
biTulldate  the  heating  contract  In  his  bids 
for  electric  wiring  and  plnmblng,  each  con- 
■Istlng  of  a  single  Item,  O'Keefe  inserted  the 
words:  "This  bid  conditional  upon  being 
awarded  all  the  work."  It  is  contended  that 
the  words  inserted  should  be  limited  to  the 
work  upon  which  each  bid  was  made,  and 
that  such  must  have  bem  the  construction 
placed  upon  them  by  the  board  of  commis- 
■loners. . 

[S]  The  construction  placed  upon  the  words 
by  the  county  commissioners  is  wholly  im- 
material here,  for  the  question  is  not  one  of 
construction  by  the  parties,  but  we  are  to 
determine  whether  there  has  been  a  substan- 
tial Compliance  with  the  provisions  of  a  plain 
statute.  Zom  v.  Warren-Scharf,  etc.,  Co., 
supra,  42  Ind.  App.  222,  84  N.  B.  609 ;  Rlss- 
Jng  V.  City  of  Ft.  Wayne,  supra;  Wrought 
Iron  Bridge  Co.  t.  Board,  etc.,  supra. 

[9]  The  same  reasoning  that  shows  the 
added  words  on  the  bid  under  the  general 
q)eciflcations  does  not  amount  to  a  material 
alteration  leads  to  the  conclusion  that  the 
words  Inserted  in  the  bids  for  the  electric 
wiring  and  plumbing  do  amount  to  a  material 
alteration.  These  bids,  tmd  the  specifica- 
tions therefor,  cover  but  one  Item,  and  it  is 
unreasonable  to  say  that  In  adding  the 
words,  "This  bid  conditional  upon  being 
awarded  all  the  work,"  It  was  only  Intended 
to  Include  the  work  covered  by  that  particu- 
lar bid.  It  Is  a  self-evident  proposition  that 
the  bid  covered  all  of  the  single  item  it  in- 
cluded, and  we  cannot  believe  the  words 
were,  Intended  to  secure  to  the  bidder  only 
the  work  covered  by  the  particular  bid  in 
which  they  were  Inserted.  There  seems  to 
be  but  one  reasonable  conclusion  to  be  drawn 
from  this  language,  and  that  Is  that  by  Its 
ase  the  bidder  Intended  to,  and  did,  so  con- 
dition his  bids  for  the  electric  wiring  and 
plnmblng  that  he  could  not  be  required  to 
take  the  contract  for  either  unless  he  was 
awarded  all  the  work  to  be  done  under  the 
general  specifications.  Other  bidders  could 
be  required  to  contract  for  the  separate  and 
■pedal  parts  of  the  work  covered  by  their 
bids  other  than  that  of  the  general  specifica- 
tions; but  by  this  condition  in  his  bid 
O'Keefe  relieved  himself  from  that  require- 
ment, and  could  only  be  compelled  to  take 
the  electric  wiring  and  plumbing  on  the  con- 
dition named  In  his  bids.  As  a  result  of  this, 
he  was  not  competing  for  that  part  of  the 
work  on  the  same  basis  as  other  bidders.  In 
so  doing  he  violated  the  statute  by  efTectu- 
•lly  altering  the  form  and  meaning  of  the 
two  bids  containing  the  unlimited  demand 
for  "all  the  work"  or  none. 

Our  conclusion  Is  that  the  words  inserted 
In  O'Keefe's  bid  under  the  general  specifica- 
tions and  those  Inserted  In  the  bid  for  the 
beating  were  not  material  alterations,  and 
in  no  way  changed  the  nature  or  character 
of  those  bids  from  what  they  were  befor«  the 


words  were  Inserted.  On  the  other  hand,  the 
words  Inserted  in  the  bids  for  plumbing  and 
the  electric  wiring  were  material  alterations, 
the  efl^ect  of  which  was  to  place  these  bids 
on  a  baslB  entirely  different  from  those  of 
other  bidders  and  from  the  prescribed  forms. 
In  this:  That  O'Keefe  was  relieved  from  tak- 
ing the  work  covered  by  each  of  those  bids, 
nnlees  he  secured  all  the  work.  This  violat- 
ed the  plain  terms  of  the  statute  and  pre- 
vented competition  Intended  to  be  secured 
by  the  law. 

Appellant  also  Insists  that  the  perform- 
ance of  O'Keefe's  contract  should  be  en> 
Joined  for  the  further  reason  that  there  was 
no  appropriation  for  the  construction  of  the 
surveyor's  room.  Section  6042,  Bums  1908, 
provides:  "No  board  of  county  commission- 
ers, officer,  agent  or  employ^  of  any  county 
shall  have  power  to  bind  the  county  by  any 
contract  or  agreement,  or  In  any  other  way, 
to  any  extent  beyond  the  amount  of  money 
at  the  time  already  appropriated  by  ordi- 
nance for  the  purpose  of  the  obligation  at- 
tempted to  be  Incurred,  and  all  contracts  and 
agreements,  express  or  Imi^ied,  and  all  ob- 
ligations of  any  and  every  sort,  beyond  such 
existing  appropriation,  are  declared  to  be 
absolutely  void."  It  will  be  observed  that 
the  county  council  In  making  the  appropria- 
tion for  the  repairs  on  the  courthouse  specif- 
ically directed  how  the  money  thus  appropri- 
ated should  be  expended.  It  made  no  gen- 
eral appropriation  for  repairs,  but  made  si>e- 
clflc  appropriation  for  specific  repairs,  and 
in  these  enumerated  Items  there  Is  no  Item 
that  could  possibly  be  construed  fis  cov- 
ering the  construction  of  the  surveyor's  room. 
There  was  no  appropriation  for  this  work, 
and  therefore  the  contract  for  the  construc- 
tion of  the  surveyor's  room  Is  void.  State 
T.  Board,  166  Ind.  262,  74  N.  E.  1091. 

The  question  arises  whether  these  alter- 
ations In  the  bids  for  the  plumbing  and  elec- 
tric wiring  and  the  want  of  an  appropri- 
ation for  the  snrveyor's  room  Invalidate  the 
whole  contract  We  are  of  the  opinion  that 
they  do  not  Separate  bids  were  asked  for 
and  received  on  the  particular  work  of  each 
of  these  items  or  parts  of  the  whole  Job. 
The  amount  of  each  Is  easily  separable  from 
the  other  portions  of  the  contract  No  good 
reasons  can  be  given  for  annulling  the  valid 
parts  of  the  contract  where,  as  here,  they 
are  easily  separable  from  the  parts  that  are 
Invalid.  There  Is  full  legal  warrant  for  en- 
forcing the  contract  so  far  as  valid,  and  en- 
joining the  execution  of  its  parts  which  are 
invalid  and  nnen^rceable  because  of  the  fail- 
ure to  comply  with  the  provisions  of  the  stat- 
ute City  of  Valparaiso  t.  Valparaiso  City 
Water  Co.,  30  Ind.  App.  316,  66  N.  E.  1003; 
Kimball  et  al.  v.  City  of  Cedar  Rapids  (C.  a) 
100  Fed.  HVZ ;  Colt  y.  City  of  Grand  Baplds, 
115  Mich.  493,  73  N.  W.  811 ;  aty  of  Green- 
ville y.  Greenville  Waterworks  Co.,  125  Ala. 
625,  27  South.  764. 

It  la»  however,  Insisted  hy  apipellees  that 
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appellant  was  ^llty  of  lacbes  In  not  earlier 
Instituting  his  snlt.  Whether  the  defense  of 
laches  can  be  InteriMsed  in  a  case  like  the 
present  we  do  not  determine.  The  record 
discloses  that  at  the  time  of  the  letting  ap- 
pellant was  present  and  objected  to  the  con- 
tract being  given  appellee,  among  others,  up- 
on the  gronpd  that  his  bids  had  been  altered, 
as  above  Indicated,  and  appellant's  attorney 
at  that  time  notified  appellees  tbat,  If  the 
law  was  as  he  thought  it  to  be,  the  perform- 
ance of  the  contract  let  tbereimder  wonld  be 
resisted'  In  the  conrts.  Ten  days  thereafter 
this  suit  was  brought  It  would  therefore 
appear  tbat  the  proceeding  was  as  timely  as 
conld  ordinarily  be  expected  under  all  the 
circumstances.  It  la  also  Insisted  by  appel- 
lees that  the  appellant's  complaint  Is  not 
■nlHclent  The  complaint  Is  long  and  con- 
tains a  great  amount  of  surplusage  and 
many  statements  that  would  Indicate  that 
-appellant  had  an  idea  that  the  performance 
of  the  contracts  should  be  enjoined  for  the 
reason  tbat  the  contract  was  not  let  to  the 
lowest  bidder;  but  there  was  no  motion  to 
make  the  complaint  moie  q>eciflc  or  definite 
and  certain.  The  complaint  does  set  forth 
the  facts  necessary  to  show  the  lUTalidlty 
of  O'Keef^'s  bid,  and  the  contract  that  was 
entered  into  thereon,  In  so  far  as  they  apply 
to  the  construction  of  the  surveyor's  room, 
the  decorating  of  the  courtroom,  the  plnmlv 
Ing  and  electric  wiring,  and  It  specifically 
asks  tbat  its  performance  be  enjoined  by 
reason  thereof.  The  complaint  la  thereCeore 
•uBiclent  to  witbstand  a  demurrer. 

[10]  The  notice  given  was  suiliclent  under 
section  5954,  Bums  1908. 

There  is  no  dispute  as  to  the  facts  here  set 
out,  and  it  is  thereby  shown  that  the  con- 
tract of  O'Keefe  is  invalid  and  unenforce- 
able as  to  the  construction  of  the  surveyor's 
room,  the  decoration  of  the  courtroom,  the 
plumbing  and  electric  wiring,  and  that  its 
performance  should  be  enjoined  to  that  ex- 
tent, but  that  the  contract  is  valid  aa  to  the 
heating  and  the  work  under  the  general  spec- 
ifications. The  court  below  enjoined  the  dec- 
oration of  the  courtroom  only.  Having  fail- 
ed to  enjoin  the  construction  of  the  sur- 
veyor's room,  the  electric  wiring,  and  the 
plumbing,  the  Judgment  to  that  extent  can- 
not be  sustained.  The  character  of  the  work 
covered  by  the  bids  and  contracts,  and  Jus- 
tice to  the  parties,  do  not  require  that  a  new 
trial  be  granted.  It  is  our  view  that  Justice 
win  best  be  subserved  If  the  Judgment  of 
this  court  be  such  as  to  terminate  further 
litigation,  and,  under  this  state  of  affairs, 
we  are  empowered, '  by  section  702,  Burns 
1908,  to  do  this. 

It  is  therefore  the  order  of  this  court  that 
the  Judgment  be  reversed  in  so  far  as  It  de- 
nies an  injunction  against  the  construction 
of  the  surveyor's  room,  the  plumbing,  and 
electric  wiring,  and  the  carrying  out  of  the 


contracts  with  O'Keefe  In  so  far  and  to  the 
extent  that  th^  relate  to  the  construction 
of  the  surveyor's  room,  the  plumbing,  and 
electric  wiring;  and  the  court  below  Is  di- 
rected to  enter  Judgment  perpetually  enjoin- 
ing the  construction  of  the  surveyor's  room, 
the  plumbing,  and  electric  wiring;  and  the 
carrying  out  of  those  parts  of  the  contracts 
with  appellee  O'Keefe  which  provide  for  the 
construction  of  the  surveyor's  room,'  the 
plumbing,  and  electric  wiring.  In  all  other 
respects  the  Judgment  Is  affirmed. 

HOTTBLk  MYERS,  ADAMS,,  and  IBACH, 
JJ.,  concur.   LAIRT,  C.  J.,  not  partlcipaUns. 


(208  N.  T.  225.) 

PEIOPLB  T.  SBRIMARCO. 

(Conrt  of  Appeals  of  New  Tork.    May  30, 
1011.) 

1.  HOVICIDB     (8     269*)— PKKKEnrTATIOK     Airtt 
DELIBBBATIOn— EVIDBRCE— SUFTICIBNCT. 

li^vidence  in  a  murder  trial  held  to  require 
submission  of  issues  of  premeditation  and  de- 
liberation. 

[Ed.  Note.— For  other  cases,  see  Homicldt^ 
Cent  Dig.  {  663;  Dec.  Dig.  {269.*] 

2.  HoMiciDC  d  22*)— MuBDEB  iir  TBS  Fian 

DEOBBB— EeSISNTlALS. 

To  coastitute  murder  in  the  first  degree, 
there  must  not  only  b«  an  intention  to  kill,  but 
also  a  deliberate  and  premeditated  desiRa. 

[Ed.    Note. — For  other   cases,    see    IIomicide> 
Cent  Wg.  U  35-38:    Dec.  Dig.  |  22.*] 
8.  HomciDB  (1 341*)— Irbtbuotions. 

One  convicted  of  murder  In  the  first  deeree 
on  sufScient  proof  was  not  prejudiced  by  failure 
to  instruct  more  fully  on  manslaughter  in  the 
first  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  721;  Dec  Dig.  {  341.*] 

Appeal  from  Supreme  Court,  Trial  Term, 
Westchester  County. 

Guiseppl  Serlmarco  was  convicted  of  mur- 
der in  the  first  degree,  and  he  appeals.  Af- 
firmed. 

George  C.  Andrews,  for  appellant  Lee 
Parsons  Davis,  Dist  Atty.,  for  the  People. 

WERNER,  3.  On  tbe  6th  day  of  Janu- 
ary, 1910,  In  the  town  of  Mamaroneck,  in  the 
county  of  Westchester,  one  Savarlo  Feddo, 
otherwise  known  as  Fido,  met  his  death  by 
the  hand  of  the  defendant  Guiseppl  Seri- 
marca  The  immediate  cause  of  death  was 
a  stab  wound  Inflicted  by  the  defendant  up- 
on the  body  of  Fido  at  a  point  about  one 
Inch  above  the  left  groin,  extending  into  the 
posterior  abdominal  wall,  and  severing  the 
external  lilac  artery.  The  defendant  was 
thereafter  indicted  for  the  crime  of  murder 
In  the  first  decree,  and  later  he  was  brought 
to  trial  and  convicted.  The  evidence  clear- 
ly established  the  death  of  Fido  and  the  de- 
fendant's responsibility  for  it  These  facts 
have  never  been  at  Issne,  and  the  only  ques- 
tions in  the  case  are  (1)  whether  the  evidence 
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as  to  the  premedltatloii  and  deliberation 
charged  against  the  defendant  was  of  suffi- 
cient weight  and  cogency  to  warrant  the  sub- 
mlssion  to  the  Jury  of  the  charge  of  murder 
In  the  first  decree,  and  (2)  whether  there 
was  any  error  in  the  charge  of  the  learned 
trial  court  to  the  Jury. 

The  evidence  which  bears  directly  upon 
the  question  whether  the  defendant  com- 
mitted the  crime  of  murder  In  the  first  de- 
gree is  comprehended  in  a  very  few  words, 
and  ita  significance  can  only  be  appreciated 
after  a  recital  of  all  the  circumstances 
which  cluster  around  the  homicide.  As  la 
indicated  by  the  names  of  the  deceased  and 
the  defendant,  they  were  both  Italians. 
They  were  acquaintances,  if  not  friends. 
On  the  afternoon  of  the  homicide  the  de- 
fendant and  one  AUoy  met  In  a  saloon  at 
Mamaroneck.  There  they  played  cards  for 
about  three  hours,  and  during  that  time 
each  drank  about  five  glasses  of  beer.  At 
about  6  o'clock  in  the  afternoon  they  left 
the  saloon  and  proceeded  to  the  house  of 
one  Tomasso  Lorocco,  where  they  remained 
for  supper,  during  the  course  of  which  three 
pints  of  beer  were  consumed  by  the  nine 
or  ten  persons  who  partook  of  the  meal. 
Meanwhile  a  young  son  of  Lorocco  was  sent 
downstairs  to  ask  if  Fido  would  allow  his 
rooms  to  be  used  for  dancing,  and  if  he 
would  play  for  the  dancers.  The  boy  re- 
turned, saying  that  Sldo  did  not  wish  to 
play,  as  he  was  tired  from  the  hard  work 
of  the  day,  and  must  start  again  early  on 
the  morrow.  Thereupon  the  defendant  went 
down  to  importune  the  deceased,  and  soon 
returned  with  a  message  that  the  latter  had 
consented  to  play.  The  party  went  down- 
stairs and  dancing  began.  Fido  played  up- 
on the  violin.  Beer  was  sent  for,  and  the 
dancers  paused  occasionally  to  partake.  The 
defendant  danced  so  vigorously  as  to  become 
considerably  heated,  and  he  stopped  for  a 
drink.  He  asked  Alloy  Ifr  there  was  more 
beer,  whereupon  Alloy  poured  out  what  was 
left  in  the  pitcher,  less  than  half  a  glass, 
and  handed  it  to  the  defendant,  who  took 
it  and  threw  glass  and  contents  at  Alloy, 
who  escaped  by  dodging.  Alloy  approached 
the  defendant  with  some  words  of  friend- 
ly remonstrance,  when  the  latter  struck  him 
a  blow  with  the  fist  At  this  Juncture  the 
deceased  interfered  as  a  peacemaker,  with 
the  traditional  result.  Having  suggested  to 
the  defendant  that  he  did  not  want  any 
trouble  or  quarreling  over  so  slight  a  mat- 
'ter,  Fido  put  bis  hands  upon  the  defendant 
and  pushed  him  to  a  seat  in  a  ctialr  which 
stood  near  the  wall. 

[1]  This  is  the  point  at  which  the  story 
of  what  happened  bears  directly  upon  the 
question  of  premeditation  and  deliberation. 
The  defendant,  being  seated  in  the  chair, 
and  having  "sat  a  little  while,"  according  to 
the  statement  of  Florto,  the  only  witness 
called  by  him,  addressed  the  deceased  and 


said,  "I  would  like  to  get  my  handkerchief 
from  the  overcoat,"  referring  to  an  overcoat 
which  hung  on  a  hook  attached  to  the  wall 
behind  the  chair.  The  defendant  stood  up, 
reached  for  the  coat  pocket,  and  drew  there- 
from a  large  knife  with  an  (H)en,  rigid  blade, 
which  he  instantly  plunged  into  the  abdo- 
men of  the  deceased,  with  the  result  already 
stated.  The  testimony  of  this  defendant's 
witness  upon  this  point  is  corroborated  by 
every  one  of  the  six  Italian  witnesses  called 
for  the  prosecution,  and  is  contradicted  by 
no  one.  The  mere  statement  of  fhis  evi- 
dence discloses  the  purpose  for  which  it  was 
elicited,  and  its  exact  pertinence  to  the  one 
feature  which  differentiates  the  crime  of 
murder  in  the  first  degree,  from  the  crime 
of  murder  in  the  second  degree.  It  bore  di- 
rectly and  cogently  npon  the  qaestion  wheth- 
er there  was  time  for  reflection  or  delibera- 
tion between  the  first  murderous  impulse 
and  the  actual  commission  of  the  act.  The 
defendant's  suggestion  that  he  would  like  to 
get  his  handkerchief  from  his  coat  pocket, 
followed  by  his  production  of  the  deadly 
knife,  is  a  demonstration  of  the  working  of 
his  mind.  He  apparently  realized  that  If, 
without  explanation  or  subterfuge,  he  should 
reach  for  his  overcoat  pocket,  his  attempt 
might  be  anticipated  by  Fido  and  the  others, 
who  were  interested  in  preventing  further 
trouble.  It  was  his  evident  purpose,  there- 
fore, to  throw  them  off  their  gaari,  and  he 
chose  a  method  which  discloses  his  conscious 
thought  What  could  have  been  more  natu- 
ral, and  more  likely  to  disarm  suspicion, 
than  his  simple  request  that  he  be  allowed 
to  get  his  handkerchief?  It  seems  like  tri- 
fling with  reason  and  common  sense  to  dis- 
cuss at  length  this  feature  of  the  trial,  and 
we  leave  it  with  the  suggestion  that  the  evi- 
dence not  only  Justified,  but  required,  the 
submission  to  the  Jury  of  the  two  elements 
of  premeditation  and  deliberation. 

[2]  This  is  a  case  precisely  covered  by  the 
fine  definition  of  Judge  Barl  in  People  y. 
Majone,  91  N.  T.  212.  To  constitute  the 
crime  of  murder  In  the  first  degree,  there 
must  not  only  be  an  Intention  to  kill,  but 
also  a  deliberate  and  premeditated  design  to 
kill.  "Such  design  must  precede  the  killing 
by  some^  appreciable  space  of  time.  But  the 
time  need  not  be  long.  It  must  be  sufficient 
for  some  r^ection  and  consideration  uiran 
the  matter,  for  choice  to  kill  or  not  to  kill, 
and  for  the  formation  of  a  definite  purpose 
to  kill ;  and,  when  the  time  is  sufficient  for 
this.  It  matters  not  how  brief  it  Is.  The 
human  mind  acts  with  celerity  which  it  is 
sometimes  impossible  to  measure,  and  wheth- 
er a  deliberate  and  premeditated  design  to  kill 
was  formed  must  be  determined  from  all  the 
circumstances  of  the  case."  Without  this  bit 
of  evidence  disclosing  the  defendant's  men- 
tal operations,  It  might  have  been  prudent 
if  not  necessary,  for  the  trial  Justice  to  have 
withdrawn  from  the  Jury  the  cousideratiou 
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of  the  charge  of  mnrder  In  the  first  degree; 
but,  with  that  evidence  In  the  case,  it  was 
for  the  Jury  to  decide  whether  the  defend- 
ant had  exercised  premeditation  and  delib- 
eration in  forming  his  intent  to  kill. 

[3]  Counsel  for  the  defendant  suggests, 
rather  than  argues,  that  the  charge  of  the 
learned  trial  court  was  not  quite  fair  to  the 
accused.  He  says  that  the  question  was  not 
whether  the  defendant  was  guilty,  "but  of 
what  was  he  guilty — ^murder  in  the  first  de- 
gree, murder  in  the  second  degree,  or  maa- 
slaughter  in  one  of  its  degrees?"  Defend- 
ant's counsel  urges  that  because  the  Justice 
defined  at  length  the  crime  of  murder  in  the 
first  degree,  and  only  read  the  statutory  def- 
inition of  manslaughter  in  the  first  degree, 
the  defendant's  cause  must  have  been  prej- 
udiced. The  fact  that  the  Jury  convicted  the 
defendant  of  murder  in  the  first  degree  is 
a  sufficient  answer  to  this  contention.  It  is 
apparent  that  the  defendant  could  not  have 
been  prejudiced  by  the  failure  of  the  trial 
Justice  to  charge  more  fully  upon  the  sub- 
ject of  manslaughter  In  the  first  degree; 
for  the  Jury  had  the  right  to  return  a  ver- 
dict of  guilty  of  murder  in  the  second  de- 
gree, if  in  their  Judgment  the  evidence  war- 
ranted such  a  verdict  The  fact  that  they 
did  not  find  such  a  verdict  precluded  the 
p'ossiblUty  of  finding  a  verdict  based  upon 
guilt  of  a  still  lower  grade  of  homicide,  and 
thus  it  is  evident  that  the  failure  of  the  learn- 
ed trial  Justice  to  charge  more  fully  upon  the 
subject  of  manslaughter  in  the  first  degree 
was  not  of  the  slightest  consequence  In  the 
case. 

To  all  this  we  may  add  that  the  charge 
was  exceedingly  clear  and  plainly  fair.  The 
def^idant  has  been  ably  defended  by  com- 
petent counsel,  he  hag  had  an  Impartial  trial, 
the  review  of  the  record  discloses  no  errors, 
and  the  Judgment  of  conviction  most  be  af- 
firmed. 

CULIiBN,  C.  X,  and  HAIQHT,  WILLARD 
BARTLETT,  HISCOCK,  and  COLLIN,  JJ., 
concur.    CHASE,  J.,  absent 

Judgment  of  conviction  affirmed. 


(102  M.  T.  uo 

ADENAW  V.  PIFPAHD  et  aL 


(Court  of  Appeals  of  New  Tork. 
1911.) 


May  9, 


Witnesses  (|  176*)— Competency— Tbanbao- 
TiON  wrrp  Dbckdent. 

In  replevin  brought  by  one  since  deceased, 
decedent's  deposition,  that  when  defendants  re- 
fused to  deliver  the  property,  she  had  never 
Sarted  with  the  ownership,  did  not  permit  a 
efendant  within  Code  Civ.  Proc.  I  8^  to  tes- 
tify to  an  oral  aRreement  between  decedent  and 
her,  npon  which  a  counterclaim  was  based, 
whereby  decedent  agreed  to  place  property  in  a 


common  home,  to  become  defendant's  on  dece- 
dent's death,  etc. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  i  176.*] 

Appeal  from  Supreme  Court,  Appellate 
DiTision,  Fourth  Department 

Action  by  Louise  G.  Adeuaw,  M.  Emellne 
McMillan's  executrix,  against  Pauline  A. 
Plffard  and  another.  From  a  Judgment  of 
the  Fourth  Appellate  Division  (137  App. 
Dlv.  470,  121  N.  Y.  Supp.  825),  overruling 
plaintiff's  exceptions  and  awarding  Judgment 
for  .defendants,  plaintlfC  appeals.  Reversed, 
and  new  trial  granted. 

William  Ritchie  for  appellant  John  F. 
Connor  for  respondents. 

WILLARD  BARTLBTT,  J.  This  is  an 
action  of  replevin  originally  brought  by  Mrs. 
M.  Emellne  McMillan  in  her  lifetime  against 
the  defendants,  who  are  husband  and  wife, 
to  recover  the  possession  of  certain  chattels, 
the  value  of  which  is  conceded  to  have  been 
$24il5.7a  The  complaint  alleged  that  the 
chattels  were  the  property  of  the  plaintiff, 
who  was  entitled  to  the  possession  thereof; 
but  that  the  defendants  became  possessed 
of  the  same  in  June,  1899,  and,  though  often 
requested  to  deliver  them  to  the  plaintiff 
before  the  commencement  of  the  action,  had 
refused  and  still  refuse  so  to  do. 

The  defendants  In  their  separate  answers 
denied  that  at  the  time  of  the  comm^ice- 
ment  of  the  .action  the  plaintiff  was  entitled 
to  the  possession  of  the  chattels  mentioned 
in  the  complaint  or  that  the  defendants  had 
ever  wrongftally  detained  the  same.  They 
also  set  np  a  counterclaim  which  is  the  prin- 
cipal featnre  of  the  case.  The  averments 
of  this  counterclaim  may  be  condaely  stated 
as  follows:  On  November  2,  1898,  the  plain- 
tiff and  Mrs.  Pauline  A.  Plffard,  one  of  the 
defendants,  entered  Into  an  agreement 
whereby  Mrs.  Plffard  agreed  to  purchase 
for  a  home  the  Plffard  homestead  in  Living- 
ston county  in  this  state,  and  to  establish 
a  home  therein  for  herself  and  her  own  fam- 
Uy  and  for  the  plaintiff  and  maintain  the 
same  during  the  plaintiff's  lifetime.  Mrs. 
Plffard  undertook  to  furnish  suitable  board 
for  the  plaintiff  and  her  maid,  and  stabling 
and  care  for  the  plaintiff's  team ;  the  declar- 
ed purpose  of  the  agreement  being  "that  the 
relation  of  parent  and  daughter  .which  for 
a  number  of  years  previous  thereto  had  ex- 
isted between  the  plaintiff  and  this  defend- 
ant should  be  continued,  and  that  the  plain- 
tiff and  this  defendant  and  her  family  during 
the  lifetime  of  the  plaintiff  should  live  to- 
gether as  members  of  one  family."  In  con- 
sideration of  the  covenants  by  Mrs.  Plffard, 
Mrs.  McMillan  agreed  to  place  and  leave  in 
the  aforesaid  home  In  the  possession  of  the 
said  defendant  and  her  fanlly  certain  prop- 
erty and  furniture  for  their  Joint  use  during 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  t  Am.  Dig.  Key  No.  Series  ft  Rep'r  Inaez«s 
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the  lifetime  of  the  plaintiff  which  upon  her 
death  should  become  the  sole  property  of 
Mrs.  Plffard.  She  also  agreed  to  pay  to 
Mrs.  Plffard  toward  the  maintenance  of  the 
home  $100  a  month  for  at  least  eight  months 
in  each  year.  "In  consideration  of  the  said 
defendant  having  for  a  number  of  years 
prior  thereto  lived  with  the  said  plaintiff  as 
a  daughter  and  companion  constantly  caring 
for,  serving  and  aiding  the  plaintiff  and  In 
settlement  and  satisfaction  of  the  plaintiff's 
obligation  to  the  said  defendant  for  said 
services,"  Mrs.  McMillan  further  agreed  to 
leave  Mrs.  Plffard  by  will  part  of  a  parcel 
of  real  estate  known  as  No.  152  Broadway 
In  the  city  of  New  Tork  of  the  value  of 
$47,83.%  and  that,  if  for  any  reason  she 
should  fall  to  leave  such  Interest  to  Mrs. 
Plffard,  then  Mrs.  McMillan  would  pay  her 
claim,  and  compensate  her  by  leaving  to  her 
by  Will  an  amount  in  cash  or  securities  equal 
in  value  to  Mrs.  McMillan's  Interest  in  said 
real  estate. 

In  the  counterclaim  It  was  further  alleged 
that  Mrs.  McMillan  about  June  1,  1899, 
placed  In  the  Plffard  homestead  In  the  pos- 
session of  Mrs.  Plffard  the  chattels  mention- 
ed In  the  complaint  and  sought  to  be  recov- 
ered In  this  action  which  had  ever  since 
remained  In  Mrs.  Plffard's  possesion  under 
the  provisions  of  the  aforesaid  agreement, 
all  of  which  Mrs.  Plffard  had  carried  out 
and  fully  performed.  '  It  was  also  alleged 
that  Mrs.  McMillan  had  failed  and  neglect- 
ed to  perform  the  provisions  of  the  afore- 
said agreement  on  her  part,  but- In  violation 
thereof  In  the  years  1902  and  1903  had  re- 
moved from  the  said  home  certain  of  the 
aforesaid  chattels  and  had  failed  to  pay 
the  stipulated  $100  a  month  since  May  1, 
1903,  and  had  denied  and  repudiated  the 
said  agreonent,  to  the  damage  of  Mrs.  Plf- 
fard In  the  sum  of  $60,659,  for  which  amount 
the  defendant  Pauline  A.  Plffard  prayed 
Judgment  In  her  favor.  Mrs.  McMillan  died 
before  the  trial  and  the  action  has  been  con- 
tinued In  the  name  of  her  executrix,  the 
present  plaintiff.  The  trial  resulted  in  a 
verdict  in  favor  of  the  defendant  Pauline 
A.  Plffard  for  $55,818.92.  The  trial  court 
directed  that  the  plaintiff's  exceptions  should 
he  heard  in  the  first  Instance  by  the  Appel- 
late Division.  They  were  overruled,  and  the 
case  now  comes  here  on  appeal  from  the 
judgment  directed  by  the  Appellate  Division 
upon  the  verdict 

This  record  presents  a  striking  illustra- 
tion of  the  perils  of  litigation.  An  old  lady 
commences  a  lawsuit  to  recover  possession 
of  $2,000  worth  of  personal  property,  and 
as  the  outcome  her  estate  is  cast  In  damages 
In  the  isum  of  nearly  $60,000.  In  anticipa- 
tion of  her  inability  to  attend  the  trial,  Mrs. 
McMillan's  deposition  was  taken  during  her 
lifetime  and  a  portion  thereof  was  read  as 
a  part  of  the  pAalntiffs  case.  The  trial 
ooTurt  held  that  this  evidence  permitted  the 
defendant  Pauline  A.  Plffard  to  testify  u> 


the  oral  agreement  between  herself  and  Mrs. 
McMillan  upon  which  the  counterclaim  was 
based.  The  question  whether  the  plaintiff 
thus  opened  the  door  so  as  to  relieve  Mrs. 
Plffard  from  Incompetency  to  testify  to  a 
personal  transaction  with  a  deceased  party 
under  section  829  of  the  Code  of  Civil  Pro- 
cedure Is  the  principal  question  In  the  case. 
I  think  that  the  learned  trial  Judge  erred  in 
ruling  as  he  did  on  this  point,  and  that,  inas- 
much as  the  error  related  to  the  very  gist 
of  the  counterclaim,  It  requires  us  to  grant 
a'  new  trial. 

In  her  deposition  Mrs.  McMillan  testified 
that  she  was  the  plaintiff  In  the  action,  re- 
siding at  Geneseo,  N.  T.,  and  was  71  years 
of  age;  that  she  caused  to  be  delivered  at 
the  residence  of  Mrs.  Plffard,  the  defend- 
ant, a  certain  amount  of  furniture  and  brlc- 
n-brac  which  she  should  say  was  correctly 
set  forth  in  her  complaint;  and  that  the 
articles  were  delivered  about  June,  1899, 
having  previously  been  in  her  possession, 
and  that  she  was  the  owner  thereof  on  June 
1,  1899,  and  had  been  for  a  long  time  prior 
thereto,  having  acquired  them  by  purchase. 
She  further  testified  that  she  had  deraandeu 
the  delivery  of  the  property  from  the  de- 
fendants In  the  fall  of  1903,  before  the  com- 
mencement of  the  action,  but  they  had  not 
delivered  '  It  to  her ;  that  It  had  not  been 
taken  from  her  by  any  warrant  for  the  col- 
lection of  a  tax  or  fine  or  by  virtue  of  any 
execution  or  attachment ;  that  she  had  never 
sold  or  mortgaged  the  property;  and  "that 
at  the  time  of  the  refusal  of  the  defendants 
to  deliver  the  property  to  her  she  had  never 
parted  with  the  ownership."  It  is  this  last 
statement  that  Is  relied  upon  by  the  respond- 
ents as  opening  the  door  to  the  testimony 
of  Mrs.  Plffard  relative  to  the  alleged  oral 
agreement  to  devise  the  New  Tork  real  es- 
tate to  her.  The  argument  Is  that  this 
declaration  of  ownership  by  Mrs.  McMillan 
negatived  any  transaction  whereby  It  was 
claimed  she  agreed  to  transfer  to  Mrs.  Plf- 
fard her  real  estate  in  New  York  City,  and 
hence  that  Mrs.  Plffard  could  properly  be 
allowed  to  give  affirmative  testimony  tending 
to  show  that  such  a  transaction  took  placu. 
The  fiaw  in  this  argument  Is  obvious.  It 
might  be  perfectly  true  that  Mrs.  McMillan 
had  never  parted  with  the  ownership  of  the 
personal  property  described  In  the  complaint 
or  mortgaged  It,  and  yet  she  might  have 
made  the  very  agreement  pleaded  by  the 
defendants  as  the  basis  of  the  counterclaim. 
That  agreement  as  stated  in  the  answer  of 
Mrs.  Plffard  did  not  provide  for  any  change 
in  the  ownership  of  the  articles  which  Mrs. 
McMillan  was  to  place  In  the  Plffard  home- 
stead until  the  death  of  Mrs.  McMillan 
when,  as  the  answer  states,  "the  said  arti- 
cles, property  and  furniture  should  becqme 
the  sole  property  of  the  defendant  Pauline 
A.  Plffard."  All  the  Interest  In  the  prop- 
erty which  the  alleged  agreement  gave  to 
Mrs.  Plffard  during  Mrs.   McHUlaa's  Ufa- 
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time  was  the  right  to  use  It  jointly  with 
Mrs.  McMillan.  Under  section  829  of  the 
Code  o(  Civil  Procedure,  Mrs.  PIflfard  was 
prohibited  from  testifying  concerning  a  per- 
sonal transaction  or  communication  between 
her  and  Mrs. 'McMillan,  unless  the  testimony 
of  Mrs.  McMillan  had  been  given  In  evidence 
concerning  the  same  transaction  or  commun- 
ication. Mrs.  Plffard,  however,  was  permit- 
ted to  testify  freely  and  fully,  over  the  ob- 
jection and  exception  of  plaintiff's  counsel 
expressly  based  on  this  section  of  the  Code, 
to  the  alleged  oral  agreement  by  Mrs.  Mc- 
Millan substantially  as  pleaded  In  the  coun- 
terclaim. In  my  opinion  there  Is  not  one 
word  In  the  extract  read  from  Mrs.  McMil- 
lan's deposition  which  refers  or  can  fairly 
be  held  to  refer  In  the  remotest  degree  to 
any  such  transaction. 

The  case  presents  another  serious  ques- 
tion. It  will  have  been  observed  that  the 
counterclaim  was  sought  to  be  -enforced  by 
the  defendants  during  the  lifetime  of  Mrs. 
McMillan.  At  the  conclusion  of  the  charge, 
counsel  for  the  plaintiff  asked  the  trial 
judge  to  Instruct  the  jury  "that  the  alleged 
agreement  by  which  Mrs.  McMillan  was  to 
bequeath  the  furniture  and  property  she 
had  to  the  Plffard  homestead,  and  to  devise 
an  Interest  in  her  real  property  by  will  to 
the  defendant  Pauline  A.  PiflFard,  Is  not  en- 
fordble  in  this  action."  The  court  refused 
80  to  charge,  and  platntiff's  counsel  duly 
excepted.  This  exception  raises  the  ques- 
tion whether  the  anticipatory  breach  of  a 
contract  to  devise  property  by  will  entitles 
the  promisee  to  maintain  an  action  to  re- 
cover damages  for  such  breach  prior  to  the 
death  of  the  promisor.  In  Kelly  v.  Security 
Mutual  Life  Ins.  Co.,  186  N.  Y.  16,  19,  78 
N.  E.  584,  585,  Judge  Vann  said:  "The  rule 
that  renunciation  of  a  continuous  executory 
contract  by  one  party  before  the  day  of  per- 
formance gives  the  other  party  the  right  to 
sue  at  once  for  damages  is  usually  applied 
only  to  contracts  of  a  special  character,  even 
in  jurisdictions  where  It  obtains  at  all,"  and 
he  points  out  that  in  some  states  the  prin- 
ciple Is  not  recognized  In  any  way,  what- 
ever, saying  that  in  this  state  it  seems  to 
be  limited  to  contracts  to  marry,  contracts 
for  personal  services,  and  contracts  for  the 
manufacture  or  sale  of  goods.  A  majority 
of  the  court,  however,  do  not  think  it  ne- 
cessary to  pass  upon  this  question  now,  but 
prefer  to  place  our  reversal. upon  the  errone- 
ous ruling  on  evidence  which  has  been  dis- 
cussed. 

On  account  of  that  error,  the  judgment 
must  be  reversed  and  a  new  trial  grafted, 
with  costs  to  abide  the  event. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  CHASE,  and  COIXIN,  JJ.,  concur. 

Judgment  reversed,  etc. 


(208  Mass.  571) 

iGo  T.  cnrr  of  Cambridge 

SAME  ▼.  L.  D.  WILLCUT  SONS  CO. 

(Sapreme  Judicial  Court  of  Massachusetts. 

Middlesex.    May  18,  1911.) 

1.  Municipal  Cc>bpobations  (8  799*)— "De- 
fective Street"— Question  fob  Jury. 

Where  the  water  department  of  a  city  dug 
an  excavation  In  a  street  four  feet  wide  and 
four  or  five  feet  long  to  lay  or  repair  a  water 
pipe,  without  taking  any  precaution  to  warn 
travelers  of  any  danger,  the  jury  could  find  that 
the  street  was  defective,  under  Rev.  Laws,  c. 
51,  i  1,  requiring  highways  to  be  kept  in  repair. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §  1659;  Dec.  Dig.  § 
799.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pw  1935.] 

2.  Municipal  Cokporations  (§  800*)  — De- 
fective SXBEETS— PBOXIUATB  CaUSB  OIT  IN- 

jruBT. 

Under  Rev.  Laws,  c.  51,  §  18,  making 
cities  liable  for  damages  for  defective  ways,  a 
city,  digging  a  trench  to  lay  or  repair  a  water 
pipe  in  a  street,  and  permitting  an  individual 
to  erect  or  maintain  an  engine  house  nearly  op- 
posite the  unguarded  trench,  thereby  narrowing 
the  roadway,  is  not  liable  for  injuries  to  a  trav- 
eler, caused  by  his  team  becoming  frightened  by 
steam  escaping  from  the  engine  and  causing 
them  to  plunge  into  the  trench,  unless  Iiis  loss 
of  control  of  the  team  was  momentary  only, 
and  would  have  been  regained  if  the  wagon  had 
not  l>een  plunged  into  the  trench;  but  where 
the  horses  were  beyond  bis  control  when  the  ac- 
cident happened,  and  but  for  tfieir  fright  the 
wagon  would  not  have  fallen  Into  the  trench, 
the  city  is  not  liable. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  §|  1666-1671;    Dec. 

3.  Municipal  Corporations  (|  809*)— De- 
fective Streets  —  Liability  of  JPerson 
Causing — Licensee  in  Street. 

A  contractor  to  construct  a  building,  who 
obtains  a  permit  from  a  city  to  erect  and  main- 
tain a  temporary  engine  bouse  for  the  eneine 
in  a  part  of  a  street  not  closed  to  public  travel, 
has  no  exclusive  use  of  the  street;  but  it  must, 
in  the  operation  of  the  engine,  use  reasonable 
care  not  to  frighten  passing  teams. 

[Ed,  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §!  1688-1694;  Dec. 
Dig.  i  809.*j 

4.  Municipal  Corporations  (§  821*)  — De- 
fective Streets  —  Liabilitt  of  Person 
Causino — Questions  fob  Jobt. 

Whether  an  engineer,  in  charge  of  an  en- 
gine in  a  street,  maintained  there  under  a  per- 
mit from  the  municipality,  was  guilty  of  negli- 
gence in  starting  the  engine  before  he  ascer- 
tained whether  a  team  was  passing  in  such 
proximity  that  the  operation  of  the  engine  might 
imperil  the  safety  or  travelers,  held,  under  the 
evidence,  for  the  jury. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  f§  1745-1757;  Dec. 
Dig.  I  821.*] 

5.  Municipal  Corporations  (§  821*)  — 
Streets— INJUBIES  to  Travelers  —  Con- 
tributory Negligence  —  Questions  for 
Jury. 

A  contractor  obtained  a  permit  to  main- 
tain, in  a  city  street,  an  engine  for  use  in  the 
construction  of  a  building.  The  street  was  not 
closed  to  public  travel.  The  city  dug  a  trench 
to  lay  or  repair  a  water  pipe  in  the  street 
nearly  opposite  the  engine.  A  traveler's  horses 
became  frightened   by   escaping  steam,   causing 


*Por  otbar  casea  see  same  topic  and  section  NUMBER  in  Dec.  Ols.  *  Am.  Dig.  Key  No.  SeMei  ft  Rep'r  Indaxc* 
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his  wagon  to  be  plunged  into  the  trench.  Prior 
to  the  accident  the  horses  had  not  shown  signs 
of  fright.  The  remaining  part  of  the  street 
was  sufficient  in  width  tor  his  team  to  pass 
safely.  He  had  no  reason  to  anticipate  the  act 
of  the  engineer  in  starting  the  engine  without 
ascertaining  whether  a  team  was  passing. 
Held,  that  the  traveler  was  not,  as  a  matter 
of  law,  guilty  of  negligence. 

[EH.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  {§  1745-1757;  Dec. 
Dig.  i  821.*] 

Report  from  Supreme  Judicial  Court,  Mid- 
dlesex County;   Jabez  Fox,  Judge. 

Actions  by  Michael  J.  Igo  against  the  City 
of  Cambridge  and  against  the  L.  D.  Willcut 
Sons  Company.  The  Jury  found  .for  plaintiff 
against  each  defendant,  and'  the  case  was 
reported  to  the  Supreme  Judicial  Court 
Judgment  for  first  defendant  entered,  and 
Judgment  for  plaintiff  against  second  defend- 
ant 

These  were  two  actions  of  tort  brought  by 
plaintiff  to  recover  damages  for  injuries 
while  a  traveler  on  a  public  highway  in  the 
city  of  Cambridge,  arid  were  tried  together 
before  a  Jury.  The  water  department  of  the 
city  dug  an  excavation  in  the  street  to  lay  or 
repair  a  water  pipe.  The  excavation  was 
four  feet  wide  and  four  or  five  feet  long, 
^here  was  no  barrier,  railing  or  flag  placed 
around  the  excavation,  and  no  one  was  sta- 
tioned there  to  notify  travelers  of  any  dan- 
ger. The  L.  D.  WUlcut  Sons  Company,  un- 
der a  license  fr<Mn  the  city,  maintained  in 
the  street  near  the  excavation  an  engine 
house  and  engine  for  use  in  the  erection  ol 
a  building. 

Henry  R.  Skinner  and  Samuel  A.  Fuller, 
for  plaintiff.  Norman  F.  Hesseltine  and 
Dickson  &  Knowles,  for  defendant  L.  D.  Will- 
cut  Sons  Co.  James  F.  Aylward,  for  defend- 
ant City  of  Cambridge. 

BRALEY,  J.  [1]  If  It  became  necessary 
for  the  water  department  of  the  defendant 
city  either  to  lay  or  to  repair  a  water  pipe 
In  the  public  way  over  which  the  plaintiff 
was  driving  when  injured,  the  Jury  could 
find  that  to  open  a  trench  of  the  dimensions 
stated,  without  taking  any  precautions  to 
warn  travelers  of  the  danger,  rendered  the 
street  defective  and  unsafe.  Norwood  v. 
Somervllle,  159  Mass.  105,  S3  N.  B.  1108; 
Torphy  v.  FaU  River,  188  Mass.  313,  74  N. 
E.  465 ;  Rev.  Laws,  c.  51,  |  1.  [2J  To  main- 
tain the  action,  the  plaintiff  under  Rev. 
Laws,  c.  51,  §  18,  must  prove  that  the  defect 
was  the  sole  cause  of  his  injuries.  The  city 
had  authorized  the  defendant  company  to 
erect  a  temporary  engine  bouse  on  a  portion 
of  the  street  nearly  opposite  the  excavation, 
which  narrowed  the  roadway,  and  as  the 
plaintiff's  team  was  passing  the  engineer 
started  the  engine.  The  escaping  steam,  ap- 
parently discharged  into  the  street,  so  fright- 
ened the  horses  that  they  began  to  run,  and 


while  uncontrollable  the  wagon  plunged  into 
the  trench,  when  the  plaintiff  was  thrown 
from  his  seat  to  the  ground.  If  the  loss  of 
control  could  have  been  found  to  have  been 
only  momentary,  and  instantly  would  have 
been  regained  If  the  wagon  had  not  come  in 
contact  with  the  defect,  the  plaintiff  would 
have  been  entitled  to  recover,  as  the  city 
does  not  contend  that  he  was  careless,  or 
that  It  did  not  have  notice  of  the  defect. 
Babson  v.  Rockport,  101  Mass.  93.  But  it 
having  been  undisputed  that  the  horses  were 
beyond  his  control  when  the  accident  hap- 
pened, and  but  for  their  fright  the  wagon 
would  not  have  fallen  Into  the  trench,  the 
verdict  for  this  defendant  was  rightly  order- 
ed. Titus  V.  Northbridge,  97  Mass.  258,  93 
Am.  Dec.  91;  Horton  v.  Taunton,  97  Mass. 
266;  Fogg  v.  Nahant,  98  Mass.  578;  Id., 
106  Mass.  278;  Lynn  Gas  &  Electric  Light 
Co.  V.  Merlden  Ins.  Co.,  158  Mass.  670,  586, 
33  N.  E.  690,  20  L.  R.  A.  297,  85  Am.  St 
Rep.  540. 

[3]  The  defendant  company,  outside  of 
the  portion  occupied  by  fts  engine  bouse 
under  the  permit,  bad  no  exclusive  use  of 
the  street,  which  had  not  been  closed  to 
public  travel.  If  permitted  for  its  own  con- 
venience and  benefit  to  maintain  and  op- 
erate the  engine,  yet  it  knew,  or  could  be 
found  to  have  known,  that  the  street  wUs  be- 
ing concurrently  used  by  the  public.  It  Is 
common  knowledge  that  horses  are  likely  to 
become  restive,  and  perhaps  unmanageable 
from  fright,  caused  by  the  hissing  sound  of 
emitted  steam,  and  the  defendant  was  re- 
quired in  the  operation  of  the  engine  to  use 
reasonable  care  not  to  frighten  passing 
teams.  [4]  It  was  for  the  Jury,  and  not  for 
the  court  to  determine,  if  the  defendant's 
engineer,  who  seems  to  have  had  convenient 
facilities  for  observation,  acted  with  reason- 
able care  in  starting  the  engine  before  he 
ascertained  whether  a  team  was  passing  in 
such  proximity  that  Its  operation  might  im- 
peril the  safety  of  travelers.  If  the  Jury 
found  that  the  engineer  was  negligent,  the 
defendant  Was  responsible  for  the  accident, 
which  as  we  have  said  wouid  not  have  hap- 
pened if  the  horses  had  not  been  so  fright- 
ened, as  to  pass  from  the  plaintiff's  control. 
Butman  v.  Newton,  179  Mass.  10,  60  N.  E. 
401,  88  Am.  St  Rep.  849. 

[8]  The  plaintiff,  whose  horses  previously 
had  not  shown  signs  of  fright,  undoubtedly 
was  aware  that  the  trench  was  on  his  right, 
with  the  engine  house  on  hla  left,  but  he  also 
knew  that  the  remaining  portion  of  the  street 
was' sufficient  in  width  for  his  team  to  pass 
safely,  under  visible  conditions,  and  he  had 
no  reason  to  anticipate  the  defendant's  neg- 
ligence. It  could  not  be  ruled  as  matter  of 
law  that  he  acted  carelessly.  Stollker  Vj 
Boston,  204  Mass.  522,  534,  90  N.  E.  927, 
and  cases  cited.  In  accordance  with  the 
terms  of  the  report.  Judgment  for  the  defend- 
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ant  Is  to  be  entered  on  the  verdict  in  the 
first  case,  but  In  the  second  case  the  plain- 
tiff Is  to  have  Judgment  for  the  sum  of  $1,- 
500. 
So  ordered. 


(84  Oh.  St  1^) 
HARRIS  et  aL  v.  WALIiACE  MFG.  CO. 
(Supreme  Court  of  Ohio.     April  18,  1911) 

(SvUalui  iy  the  Court.) 

Spkcifk!  Pebfobmance  (8  105*)— Laches. 

Because  of  plaintira  laches,  a  court  of 
equity  will  refuse  to  decree  the  specific  perform- 
ance of  a  contract  to  assign  future  improve- 
ments in  a  patented  invention  where  the  de- 
fendant, believine  the  later  to  be  a  wholly  in- 
dependent Invention,  ftot  embraced  in  the  con- 
tract to  assiKn,  and,  acting  upon  that  belief  and 
with  the  plaintifTB  full  knowledge,  devotes 
four  years  to  the  expenditure  of  money  and 
effort  to  perfect  the  latter  device  and  to  create 
a  market  for  It. 

[Ed.  Note.— ror  other  cases,  see  Specific  Per^ 
fonnance.  Cent  Dig.  ||  325-341;  Dec.  Dig.  S 
105.»] 

Error  to  Circuit  Court,  Cuyahoga  County. 

Action  by  the  Wallace  Manufacturing  Com- 
pany against  J.  Harris  and  others.  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror.  Reversed. 

On  June  16,  1906,  tile  Wallace  Company 
brought  suit  in  the  conrt  of  common  pleas 
against  the  plaintiffs  in  error  for  the  spedflc 
performance  of  a  contract  whereby  it  was 
Alleged  that  J.  Harris  had  on  June  1,  1901, 
agreed — imputing  for  brevity  of  statement 
to  both  parties  the  consequences  of  the  acts 
and  omissions  of  their  respective  predecessors 
In  right  and  title — to  transfer  and  assign  to 
It  all  the  Improvements  in  gas  burners  which 
lie  might  thereafter  invent.  This  contract 
was  an  Incident  to  and  a  part  of  an  assign- 
ment to  the  Wallace  Company  of  an  In- 
vention covered  by  letters  patent  No.  681,052, 
which  was  for  an  acetylene  illuminating 
burner  issued  August  20,  1901.  The  present 
suit  is  to  enforce  the  claim  of  the  Wallace 
Company  that  by  that  agreement  It  became 
entitled  to  an  invention  for  a  gas  stove  burn- 
er covered  by  letters  patent  No.  704,635,  Is- 
sued July  1,  1002,  to  J.  Harris  and  by  him 
assigned  to  the  Harris  Company.  The  later 
patent  was  in  no  sense  an  improvement  upon 
the  Illuminating  device  embraced  in  the 
transaction  of  June  1,  1901,  although  it  is 
now  claimed  by  the  Wallace  Company  that 
in  view  of  the  principles  Involved  and  the 
terms  of  the  contract  of  June  1,  1901,  the 
later  Invention  Is  embraced  in  that  contract. 
Upon  securing  the  later  patent  Harris  and 
Harris  Company  made  arrangements  to  man- 
ufacture stove  burners  under  It,  and  the 
company  continued  the  manufacture  of  the 
stoves  thereunder  with  expenditures  of  time 
and  money  to  perfect  the  device  and  secure 
a  market  for  it  until  the  beginning  of  this 


suit  During  all  this  time,  the  Wallace 
Company  and  persons  representing  it  and  its 
predecessors  in  title  and  right  had  full  knowl- 
edge of  the  business  conducted  under  the 
later  patent  by  the  plaintiffs  in  error,  wit- 
nessed it  without  objection  and  without  as- 
sertion of  the  right  which  It  now  alleges. 
There  is  substantial  evidence  tending  to 
prove  that  Just  prior  to  the  purchase  of  the 
later  Invention  by  the  J.  Harris  Company 
all  Interest  in  It  was  expressly  disclaimed 
by  the  Wallace  Company.  The  record  pre- 
sents other  facts  not  material  to  the  view 
WQ  take  of  the  case.  The  circuit  court  found 
for  the  Wallace  .Company  and  decreed  the 
transfer  of  the  later  Invention  to  it  In  ac- 
cordance with  the  prayer  of  the  petition. 

Foster,  Foster  &  Hartman  and  Messrs. 
Herrlck  &  Hopkins,  for  plaintiffs  in  error. 
Parsons  &  Fits  Gerald,  for  defendant  In 
error. 

SHAUCK,  J.  (after  stating  the  facts  as 
above).  Counsel  for  the  plalntlflFS  In  error 
present  several  propositions  which  In  view 
of  the  reasons  stated,  and  authorities  dted, 
would  be  entitled  to  careful  consideration  l)e- 
fore  the  Judgment  under  review  should  be  af- 
firmed. It  Is  urged  that  the  J.  Harris  Com- 
pany Is  the  purchaser  of  the  later  inven- 
tion for  value,  and  without  notice,  either 
actual  or  constructive,  of  the  rights  which 
the  Wallace  Company  now  assert,  or  of  the 
facts  out  of  which  it  is  claimed  that  those 
rights  arise.  The  claim  of  the  Wallace  Com- 
pany that  there  was  constructive  notice  In- 
troduces conflicting  views  respecting  the  re- 
quirements of  constructive  notice  of  rights 
In  property  of  this  character. 

It  is  further  urged  that,  in  view  of  the 
obvious  differences  in  the  devices  manufac- 
tured under  the  two  patents  and  the  wide 
dissimilarity  between  the  uses  to  which  they 
are  appropriate,  the  later  should  not  be  re- 
garded as  an  improvement  upon  the  former 
within  the  meaning  of  the  contract  of  June 
1,  1901.  The  claim  of  the  Wallace  Com- 
pany of  Identity  of  principle  Introduces  a 
subject  npon  which  the  expert  witnesses  are 
not  In  accord. 

It  Is  further  urged  that  the  contract  upon 
which  the  original  plaintiff  counted -is  a  con- 
tract In -gross  to  assign  all  future  inventions, 
that  It  Is  not  incident  to  a  contract  of  em- 
ployment and  that  it  Is  not  therefore  such 
a  contract  as  will  be  specifically  enforced. 

Respecting  the  evidence  tending  to  show 
the  Wallace  Company's  disclaimer  of  Interest 
In  the  later  invention  at  the  time  of  the 
purchase  of  Its  rights  thereunder  by  the  Har- 
ris Company,  counsel  for  the  plaintiff  in 
error  admits  the  general  rule  that  when 
there  Is  opportunity,  the  facts  out  of  which 
an  equitable  estoppel  is  claimed  to  arise  must 
be  pleaded,  and  that  In  the  present  case  they 
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are  not  pleaded  by  the  Harris  Company  to 
which  they  would  be  availing  but  only  by  J. 
Harris  to  whom  they  would  be  unavailing  be- 
cause he  has  assigned  his  Interest.  But 
since  In  this  state  of  the  pleadings  the  evi- 
dence to  establish  an  estoppel  was  admitted 
without  objection,  is  it  not  entitled  to  be  con- 
sidered, notwithstanding  the  absence  of  such 
allegations  as  would  make  It  competent? 

Finally,  counsel  for  the  plaintiff  In  error 
urge  that  the  delay  of  the  Wallace  Company 
and  Its  predecessors  during  four  years  to  as- 
sert the  right,  whose  enforcement  it  now 
sieeks,  should,  upon  settled  principles,  deny  It 
consideration  In  a  court  o'f  equity.  If  this 
point  is  well  taken,  .the  others  need  not  be 
examined  further.  To  this  point  the  oft- 
approved  statement  of  Lord  Camden  in  Smith 
T.  Clay,  3  Bro.  C.  C.  640,  Is  appropriate: 
"A  court  of  equity  which  is  never  active 
In  relief  against  conscience  or  public  con- 
venience has  always  refused  Its  aid  to  stale 
demands  where  a  party  has  slept  upon  his 
rights  and  acquiesced  for  a  great  length  of 
time.  Nothing  can  call  forth,  this  court 
into  activity  but  conscience,  good  faith,  and 
reasonable  diligence."  Indeed,  the  fundamen- 
tal truth  has  found  a  condensed  expression 
in  the  familiar  maxim,  equity  aids  the  vigi- 
lant, not  those  who  slumber  on  their  rights. 
The  restraining  influence  of  that  maxim  may 
be  seen  throughout  the  administration  of 
equitable  relief.  It  regards  the  Just  and  im- 
portant considerations  that  rights  should  be 
asserted  before  lapse  of  time  may  have  added 
to  the  difficulty  and  uncertainty  in  judicial 
inquiry,  and  before  acquiescence  may  have 
encouraged  the  adverse  party  to  so  cliange 
his  position  with  respect  to  the  subject  that 
the  enforcement  of  the  right  would  impose 
unnecessary  loss  or  hardship  upon  him.  Cer- 
tainly the  rule  also  regards  circumstances,  if 
any  appear,  reasonably  justifying  or  ex- 
cusing the  delay,  and  it  regards  conduct  of 
the  defendant,  if  any  there  appears,  by 
which  he  may  have  encouraged  such  delay. 
What  delay  will  be  fatal  to  the  assertion  of 
an  equitable  right  Is  not  always,  perhaps  not 
usually,  to  be  determined  from  lapse  of  time 
alone.  So  potent  with  respect  to  that  ques- 
tion may  be  the  attendant  circumstances 
that  even  the  delay  of  tour  years  in  the  pres- 


ent case.  It  Is  conceivable,  might  find  equita- 
ble excuse.  In  considering  the, circumstances 
attending  the  delay  in  the  bringing  of  this 
suit,  distinction  l>etween  the  parties  and 
their  predecessors  in  right  may  be  ignored. 
Throughout  the  four  years  the  J.  Harris  Com- 
pany was  openly  operating  under  the  second 
of  the  patents  here  brought  iuto*vIew,  and 
expending  time  and  mon^y  in  perfecting  and 
bringing  to  sale  an  acetylene  heating  device 
In  which  It  created  a  monopoly.  Of  all  they 
did  in  that  regard  the  Wallace  Company  was 
fully  aware  from  the  beginning  to  the  end 
of  the  four  years.  It  Is  not  necessary  to 
Impute  to  the  Wallace  Company  a  deliber- 
ately formed  design  to  secure,  without  return, 
a  market  for  the  second  device  created  by 
the  labor  and  expenditure  of  the  Harris  Com- 
pany. So  widely  different  in  appearance  and 
application  were  the  two  devices,  that  It  prob- 
ably did  not  at  any  time  in  the  four  years 
occur  to  either  party  that  the  later  patent 
was  an  improvement  upon  the  former  within 
the  terms  of  the  contract  of  June,  1901.  The 
Harris  Company  was  guilty  of  no  fraud  or 
concealment,  and  it  cannot  be  held  to  a 
fuller  comprehension  of  the  rights  of  the 
Wallace  Company  than  It  had.  Upon  the  as- 
sumption we  are  now  making,  that  the  later 
invention  was  an  improvement  on  the  for- 
mer, it  must  in  the  equitable  view  be  re- 
garded as  the  misfortune  of  the  plaintiff  If 
it  did  not  know  the  extent  of  Its  rlglits,  as  It 
must  be  regarded  as  its  want  of  conscience 
if  it  knew  of  those  rights  and  did  not  make 
an  earlier  assertion  of  them.  The  case  pre- 
sents no  consideration  which  would  justify  a 
court  in  decreeing  the  '«)eclflc  performance  of 
the  contract  after  a  delay  of  four  years  in 
the  assertion  of  the  alleged  right.  On  the 
contrary,  there  are  conspicuously  present  the 
unnecessary  hardship  to  the  defendant  and 
the  suggestion  of  insecure  foundations  of  de- 
crees which  have  given  to  laches  a  recog- 
nized place  among  equitable   defenses. 

Judgment  reversed  and  judgment  for  plain- 
tiffs in  error. 

Judgment  reversed. 

SPEAR,  0.  J.,  and  DAVIS,  JOHNSON,  and 
DONAHUE,  JJ.,  concur. 
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RYAN  T.  STATE.    (No.  21,606.) 
(Supreme  Court  of  Indiana.    June  29,  1011.) 

1.  Fires  (8  18*)— PoRrarrxJUBS  (|  9*)— Rbmis- 
8I0N— ^owEB  OF  Governor. 

Const,  art.  5,  %  17,  providing  tliat  the  Gov- 
ernor shall  have  power  to  remit  fines  and  for- 
feilures  under  such  repnlations  as  may  be  pre- 
scribed by  law,  only  authorizes  the  remisdion  of 
.fines  uid  forfeitures  by  the  Governor  in  pur- 
suance of  provisions  of  law, 

[Ed.  Note.— For  other  cases,  see  Fines,  Oent 
Dig.  i  ]»;  Dec.  Dig.  i  18;*  Forfeitures,  Cent 
Dig.  I  11;   Dec.  Dig.  |  ».*] 

2.  Costs  (J  819»)  —  Cbtmiwai,  Law— '"Fiwes 
AND  FOBrErnntss"— Reuission. 

The  words  "fines  and  forfeitures,"  as  con- 
tained in  Const  art  5,  8  17,  authorizing  the 
Governor  to  remit  such  fines  and  forfeitures  as 
may  be  prescribed  by  law,  do  not  include  costs 
in  a  criminal  case. 

[Ed.  Note.— For  other  cases,  see  Costa,  Dec. 
Dig.  {  319.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  S,  pp.  2810-2813,  2893-2899;  vol.  8,  p. 
7665.] 

On  motion  by  appellant  to  be  relieved  from 
eoBts  on  appeal.    I>enled. 
For  former  opinion,  see  92  N.  Bi.  840. 

B.  F.  Harness,  B.  C.  Moon,  and  Warren  R. 
Voorhis,  for  appellant,  Arthur  G.  Manning, 
James  Bingham,  A.  G.  Cavins.  E.  M.  Wljlte, 
and  W.  H.  Thompson,  for  the  State. 

MONKS,  J.  Appellant  has  filed  a  motion 
to  be  relieved  from  the  costs  in  this  case 
on  the  ground  that  the  Governor  of  the 
state,  after  the  Judgment  of  the  court  below 
had  been  afilrroed,  "remitted  said  fine  and 
costs  assessed  in  favor  of  the  state  of  In- 
.diana  and  the  county  of  Howard  in  said 
cause,  which  remission  is  in  full  force  and 
includes  all  costs  taxed  in  this  court" 

[1]  The  Attorney  General  has  appeared 
and  contests  said  motion  on  the  ground  that 
section  17  of  article  5  of  the  Constitution 
of  this  state,  which  provides  that  "he  (the 
Governor)  shall  have  power  to  remit  fines 
and  forfeitures  under  such  regulations  as 
may  be  prescribed  by  law,"  and  section  7438, 
Bums  1008,  only  authorize  the  remission  by 
the  Governor  of  fines  and  forfeitures  and  not 
the  remission  of  costs.  It  has  been  held  in 
this  state  that  the  Governor  can  only  remit 
fines  and  forfeitures  in  pursuance  of  the  pro- 
visions  of  law.  State  t.  Dunning,  9  Ind.  20, 
23,24. 

[I]  At  the  time  when  a  part  of  the  costs 
in  a  criminal  case  was  taxed  and  adjudged 
on  conviction  against  the  defendant  in  favor 
of  certain  officers.  It  was  uniformly  held 
that  the  Governor  had  no  power  to  remit  the 
costs  due  such  officers.  State  v.  Parley,  8 
Blackf.  229;  State  v.  Dunning,  9  Ind.  20; 
Griffin  V.  Wilcox,  21  Ind.  370,  393;  Law  v. 
Vlerling,  4.5  Ind.  25.  Under  existing  laws, 
the  costs  which  were  formerly  taxed  and  ad- 
Judged  on  conviction  in  favor  of  such  offlcers 


are  now  taxed  and  adjudged  on  conviction  in 
favor  of  the  county  and  state,  and  such  offl- 
cers are  paid  for  their  services  by  the  state 
or  county  out  of  its  own  treasury.  The 
costs  are  the  property  of  the  state  or  county 
the  same  as  they  were  the  property  of  the 
offlcers  under  former  laws,  and  are  Intended 
to  reimburse,  in  part  at  least,  the  state  and 
county  for  the  salaries  paid  to  such  offlcers. 
In  Anglea,  etc,  v.  Commonwealth,  10  Grat. 
(Ya.)  696,  it  was  held  that  a  pardon  did  not 
release  a  convicted  person  from  costs  incur- 
red in  his  prosecution  due  the  state.  The 
court  said:  "The  fine  Is  imposed  for  the  pur- 
pose of  punishment  •  •  •  But  with  re- 
gard to  costs  it  is  different.  They  are  exact- 
ed simply  for  the  purpose  of  reimbursing  to 
the  public  treasury  the  precise  amount  which 
the  conduct  of  the  defendant  has  rendered  It 
necessary  should  be  expended  for  the  vindi- 
cation of  the  public  Justice  of  the  state  and 
its  violated  laws.  It  is  money  paid,  laid  out, 
and  expended  for  the  purpose  of  repairing 
the  consequences  of  the  defendant's  wrong. 
It  is  demanded  of  him  for  a  good  and  suffi- 
cient consideration,  and  constitutes  an  item 
of  debt  from  him  to  the  commonwealth. 
*  •  •  The  right  to  enforce  payment  of 
them  Is  a  mere  incident  to  the  conviction, 
and  thereby  vested  in  the  commonwealth  for 
the  sole  purpose  of  replacing  In  the  treasury 
the  amount  which  the  defendant  himself  has 
caused  to  be  withdrawn  from  It.  And  it  can 
make  no  substantial  difference  whether  the 
money  Is  going  directly  to  the  witnesses  and  . 
others  who  are  entitled  to  be  paid  for  their 
services  in  the  prosecution,  for  the  common- 
wealth, having  paid  them,  stands  by  substitu- 
tion in  their  place."  It  is  evident  that  the 
words  "fines  and  forfeitures"  used  in  the 
Constitution  and  the  statute  passed  there- 
under do  not  include  costs,  and  that  the  Gov- 
ernor of  this  state  has  no  power  to  remit  the 
costs  dne  the  state  or  county  in  a  criminal 
case. 

The  motion  of  appellant  is  therefore  over- 
ruled. 


(176  Ind.   228) 
ROBINSON  V.  HORNER.    (No.  21,904.) 

(Supreme  Ourt  of  Indiana.     June  28,  1911.) 

1.  FBAtrns,  Statttte  of  (J  56*)— Agreement 
FOR  the  Sale  of  Land— Partnership. 
Where  a  written  contract  provided  that 
plaintiff  and  defendant  should  purchase  certain 
lands,  each  contributing  a  specified  portion  of 
the  price,  the  title  to  be  taken  in  the  name  of 
defendant  the  land  kept  for  90  days  and  sold 
on  certain  terms,  and  the  proceeds  divided 
among  plaintiff  and  defendant  according  to 
specified  proportions,  the  contract  was  not  witii- 
in  the  statute  of  frauds  as  an  agreement  to 
purchase  and  sell  lands,  bat  created  a  partner- 
ship to  purchase  and  sell  lands  on  speculation, 
not  within  the  statute. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  §§  135-139 ;   Dec.  Dlg7|  56.*] 
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95  N.E.-36 
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S.  COKTBAOTS    (I   238*)  —  VTBrTTEIf     Pabtnm- 
BHIP   CONTBACT— PaBOJC   MODIFICATIOW. 

Where  plaintiff  and  defendant  contracted 
in  writinjr  to  speculate  in  lands  as  partners, 
tbe  contract  waa  subject  to  modification  by  a 
parol  agreement  tased  on  a  sufficient  considera- 
tion. 

[Ed.  Note.— For  other  oases,  sm  Contracts, 
Dec  Dig.  i  238.*] 

Appeal  from  Superior  Court,  l^ppecanoe 
County;  Henry  V.  Vinton,  Judge. 

Action  by  Alfred  C.  Robinson  against  Cor- 
nelius M.  Horner.  From  a  decree  sustaining 
a  demurrer  to  plaintiff's  complaint,  he  ap- 
peals. Reversed  and  remanded,  with  direc- 
tions. 

Robert  C.  Pollard  and  Charles  R.  Pollard, 
for  appellant.  Edwin  P.  Hammond,  William 
y.  Stuart,  and  Dan  W.  Slmms,  for  appellee. 

JORDAN,  C.  J.  Transferred  from  the  Ap- 
Itellate  Court  under  section  1405,  Bums  1908. 

This  action  was  originally  commenced  by 
appellant  against  appellee  in  the  White  cir- 
cuit coort  upon  a  complaint  in  three  para- 
graphs. The  venue  was  finally  changed  to 
the  superior  court  of  Tippecanoe  county. 
The  plaintiff  withdrew  the  first  paragraph  of 
his  complaint  A  demurrer  for  want  of  facts 
was  sustained  to  each  of  the  remaining  two 
paragraphs.  By  leave  of  court  the  plaintiff 
filed  what  is  termed  a  second  amended  third 
paragraph  of  complaint  A  demurrer  for 
want  of  facts  was  also  sustained  to  this 
third  amended  paragraph.  Thereupon  appel- 
lant refused  to  further  plead,  but  elected  to 
stand  upon  the  second  paragraph  and  the 
second  amended  third  paragraph  of  his  com- 
plaint Judgment  was  then  rendered  against 
him  on  demurrer.  From  this  Judgment,  he 
appeals,  and  assigns  as  errors  the  separate 
rulings  of  the  court  in  sustaining  the  demur- 
rer to  the  second  paragraph  of  the  com- 
plaint &nd  also  In  sustaining  it  to  the  second 
amended  third  paragraph  of  that  pleading. 

By  the  second  paragraph  of  the  complaint 
the  plaintiff,  Alfred  C.  Robinson,  alleged  that 
he  and  the  defendant,  Cornelius  M.  Horner, 
on  the  7th  day  of  August  1895,  entered  Into 
a  written  agreement  for  the  purchase  of  a 
certain  tract  of  land  In  Jasper  county,  Ind. ; 
that  by  the  terms  of  said  agreement  plaintiff 
and  defendant  were  each  to  pay  a  certain 
part  of  the  purchase  money  of  said  real  es- 
tate, and  that  the  title  of  said  land  was  to 
be  taken  In  the  name  of  the  defendant  Horn- 
er. Q?he  latter  was  to  sell  the  same  and  to 
pay  to  the  plaintiff  the  portion  of  the  pur- 
Chase  money  which  the  plaintiff  had  invest- 
ed in  the  land,  and  also  to  pay  to  him  one- 
half  of  the  profits  arising  out  of  the  sale  of 
the  land.  A  copy  of  the  written  agreement 
upon  which  the  complaint  is  based  was  filed 
with  the  complaint  and  made  a  part  thereof, 
and  is  as  follows: 

"Memorandum  of  agreonent,  entered  Into 

Tot  otber  cum  >••  (UM  topto  and  aactlOB  NUMBSR  In  Dm.  Dig.  *  iJB.  Die.  lUr  No.  Bwim  m  Sttf't  ladsxM 


this  7th  day  of  August,  1805,  between  Cor- 
nelius M.  Horner,  party  of  the  first  part 
and  Alfred  C.  Robinson,  party  of  the  second 
part,  both  of  the  town  of  Monon,  In  White 
bounty,  in  the  stale  of  Indiana,  witnesseth: 

"That  the  parties  hereto  have  this  day  en- 
tered Into  a  partnership  limited  to  nine- 
ty days,  for  the  purchase  of  the  following 
described  real  estate,  to  wit  [Here  the 
real  estate  is  described  and  set  out,  being  a 
total  of  570  acres  situated  in  Jasper  county, 
Indiana.]  Which  Is  this  day  purchased  from 
the  heirs  at  law  of  Zacharlah  Miller  through 
Williatn  M.  Miller,  one  of  the  heirs  and  from 
William  M.  Miller,  attorney  In  fact  for  the 
other  six  Miller  heirs,  $500  of  the  considera- 
tion has  been  paid  by  said  party  of  the  sec- 
ond part  &nd  $8,620'  has  been  and  Is  to  be 
paid  by  the  said  party  of  the  first  part  and 
the  title  to  said  land  has  been  placed  In  the 
said  party  of  the  first  part  Cornelius  M. 
Homer. 

"And  it  is  agreed,  first,  that  the  said  party 
of  the  first  part  la  to  take  charge  of  said 
farm,  and  is  to  receive  and  collect  all  of 
the  rents  for  the  crops  growing  on  said  farm, 
during  the  cropping  season  of  1895,  that  is, 
said  rents  and  profits  are  to  be  collected  by 
the  said  party  of  the  second  part  and  turned 
over  to  said  party  of  the  first  part  as  rapidly 
as  collected,  and  he  is  to  keep  and  retain 
possession  of  said  proceeds  until  the  sale  of 
said  lands,  providing  the  same  is  sold  with- 
in ninety  days  from  this  date,  and  when 
said  lands  are  sold.  If  sold  within  ninety 
days,  then  the  money  arising  from  the  rents 
and  profits,  and  the  sale  of  said  land  is  to 
be  divided  as  follows:  The  said  party  of  the 
first  part  is  to  be  paid  the  amoiint  he  has  In 
said  land,  $8,620.00,  if  he  has  paid  out  said 
amount  (there  being  a  small  claim  against 
said  land  for  ditch  assessments,  amounting 
to  $39.92  wbldt  It  may  not  be  practicable 
for  these  parties  to  pa^  and  the  said  party 
of  the  second  part  will  be  entitled  to  receive 
his  $600.00  that  he  has  in  said  land,  and  the 
balance  of  the  money  received  for  the  land 
over  and  above  the  amount  put  in  by  said 
parties  hereto,  is  to  be  equally  divided  and 
shall  be  regarded  as  profits,  that  is,  all  the 
money  received  from  said  land  over  and 
above  ninety-one  hundred  and  twenty  (9,120) 
dollars  and  all  the  money  collected  for  rents 
shall  be  regarded  as  profits  in  this  enter- 
prise, and  shall  be  equally  divided  between 
the  parties  of  this  contract,  but  In  the  event 
that  said  land  is  not  sold  within  ninety  days 
during  the  existence  of  this  contract,  then 
the  said  party  of  the  first  is  to  have  every- 
thing, and  the  said  party  of  fhe  second  part 
is  to  forfeit  his  $500.00  that  he  has  now  In- 
vested in  this  land.  It  is  further  agreed 
and  understood  between  the  parties  of  this 
contract  that  the  taxes  of  1895,  which  are  a 
Hen  on  said  land,  are  to  be  paid  by  the  par- 
ty of  the  second  part,  in  the  event  that  they 
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cannot  be  shoved  off  onto  the  party  to  whom 
said  land  Is  to  be  sold,  If  sold  within  ninety 
days,  otherwise  the  said  party  of  the  second 
part  Is  to  pay  the  same,  at  any  time  required 
by  the  statute  without  any  penalty  or  Inter- 
est attaching. 

"In'  witness  whereof,  the  parties  hereto 
have  this  day  signed  their  names  to  this  con- 
tract In  duplicate.  •  •  •  August  7,1895. 
O.  M.  Homer.    A.  C.  Robinson." 

The  paragraph  further  alleges  that  in  pur- 
suance of  said  agreement  the  land  was  pur- 
chased on  said  date,  and  tb^  deed  was  tak- 
en In  the  name  of  said  Cornelius  M.  Homer ; 
that  the  plaintiff  paid  $500  of  the  considera- 
tion and  the  defendant  Horner  $8,620;  and 
that  the  plaintiff  and  defendant  were  put  In 
IKissesslon  of  said  land.  It  Is  further  al- 
leged that  after  the  making  of  said  written 
contract  and  the  purchase  of  the  land,  and 
before  the  erplratlon  of  the'  90  days,  as  stip- 
ulated In  said  contract,  that  by  reason  of 
the  facts  that  the  land  was  run  down  and 
the  fences  and  buildings  thereon  were  In 
such  a  condition  as  not  to  mak6  said  land 
merchantable  property,  and  that  it  could  not 
be  put  Into  a  merchantable  condition  within 
a  period  of  90  days,  the  defendant  called  up- 
on the  plaintiff,  and  be  and  the  plaintiff 
orally  agreed  that  the  time  limit  of  00  days 
should  1}e  extended,  and  that  the  price  at 
which  it  was  agreed  said  land  should  be  sold 
should  be  changed  from  $20  per  acre  to  $25 
per  acre,  and  that  the  plaintiff  and  defend- 
ant should  continue  as  partners  under  said 
written  agreement  until  such  time  as  the 
land  could  be  placed  In  repair  and  made 
merchantable  property,  and  that  the  land 
should  be  held  until  $25  per  acre  could  be 
Obtained  therefor.  In  consideration  of  all 
which,  the  defendant  Homer  agreed  to  waive 
his  right  to  have  forfeited  the  $500  as  pro- 
vided by  the  written  agreement,  in  the  event 
the  land  was  not  sold  within  the  period  of  90 
days,  as  stipulated  under  the  written  agree- 
ment 

Plaintiff  further  alleged  that  he  took  pos- 
session of  the  land  as  agent  for  both;  that 
the  first  year  he  collected  the  rents  and  ac- 
counted for  the  same  to  Horner;  that  after 
the  first  year  Homer  took  iwssesslon  of  the 
land  and  collected  the  rents,  each  party  en- 
deavoring to  sell  the  land,  until  on  or  about 
the  1st  day  of  September,  1899,  at  which 
time  the  defendant,  Homer,  sold  the  land 
for  the  sum  of  $21,375  and  received  the  mon- 
ey, but  refuses  to  pay  to  this  plaintiff  one- 
half  of  the  profits  thereof  and  the  considera- 
tion due ;  that  plaintiff  has  made  demand  on 
him  for  said  payment  and  said  defendant 
has  refused,  leaving  the  profits  thereof,  $12,- 
225,  one-half  of  which  la  due  the  plaintiff, 
and  the  $500  paid  by  plaintiff,  making  $7,000, 
due  this  plaintiff,  with  Interest  thereon  from 
the  Ist  day  of  September,  1899. 

It  Is  further  charged  that  the  defendant 
has  received  from  the  rents  and  profits  of 
said  laiid  $1,000,  one-half  of  which  belongs 


to  plaintiff.  Wherefore  It  Is  alleged  there 
is  due  plaintiff  the  sum  of  $7,500,  with  Inter- 
est thereon  from  the  1st  day  of  September, 
1899,  In  aU  the  sum  of  $10,000,  all  of  which 
is  due  and  unpaid,  and  for  which  the  plain- 
tiff demands  judgment  for  the  sum  of  $10,- 
000,  and  for  all  other  proper  relief. 

In  the  second  amended  third  paragraph  of 
the  complaint.  It  is  alleged  that  on  the  7th 
day  of  August,  1895,  plaintiff  and  defendant 
entered  Into  a  written  agreement  of  a  limit- 
ed partnership  for  the  purpose  of  purchasing 
certain  real  estate  described  and  set  forth 
in  said  written  contract,  situated  in  Jasper 
county,  state  of  Indiana.  By  the  terms  of 
said  agreement,  plaintiff  and  defendant  were 
each  to  pay  a  portion  of  the  purchase  money 
therefor,  and  the  title  was  to  be  taken  In  the 
name  of  the  defendant,  Horner ;  that  he  and 
the  plaintiff  were  to  sell  the  land,  out  of 
which  the  plaintiff  was  to  have  the  purchase 
money  by  him  invested,  and  one-half  of  the 
profits  of  said  sale,  and  the  defendant  was 
to  receive  the  amount  paid  by  him  in  the 
purchase  of  said  real  estate,  and  after  the 
payment  of  Incidental  expenses  each  party 
was  to  receive  one-half  of  the  profits  derived 
from  said  real  estate.  The  remainder  of  this 
paragraph  is  substantially  the  same  as  the 
second.  A  copy  of  the  agreement  filed  with 
ani  made  a  part  of  the  third  amended  para- 
graph is  the  same  as  that  filed  with  and  set  out 
In  the  second  paragraph  of  the  complaint. 

Counsel  for  appellee  contend  that  neither 
the  second  paragraph  of  the  complaint  nor 
the  second  amended  third  paragraph  of  com- 
plaint states  a  cause  of  action,  for  the  fol- 
lowing reasons:  (1)  The  contract  set  forth 
in  each  of  the  paragraphs  is  for  the  sale  of 
lands,  and  to  be  enforceable  it  must  have 
been  in  writing,  as  required  by  the  statute  of 
frauds.  (2)  Since  the  original  contract  must 
have  been  in  writing,  any  modification  there- 
of must  also  have  been  in  writing.  (3)  Since 
the  contract  rests  partly  In  writing  and  part- 
ly in  parol.  It  must  be  treated  as  a  parol 
contract  (4)  The  allied  parol  modification 
of  the  original  contract  is  void  for  uncer- 
tainty. 

[1]  The  first  point  advanced  by  appellee 
evidently  Is  not  well  taken,  for  the  reason 
that  each  of  the  paragraphs  in  question  dis- 
closes that  the  parties  to  this  action  entered 
Into  a  written  agreement  constltuing  a  part- 
nership between  them,  to  continue  for  the 
period  of  90  days,  for  the  purchase  and  sale 
for  speculation  of  certain  described  lands. 
As  shown,  a  copy  of  this  written  agreement, 
bearing  date  of  August  7,  1895,  is  filed  with 
and  made  a  part  of  each  of  the  paragraphs. 
This  agreement,  after  describing  the  670 
acres  of  land  situated  In  Jasper  county,  Ind., 
recites  that  this  land  "is  this  day  purchased 
from  the  heirs  at  law  of  Zachariah  Miller," 
etc.,  and  that  "$500  of  the  consideration  has 
been  paid  by  said  party  of  the  second  part 
(appellant  herein)  and  $8,620  has  been  and 
is  to  be  paid  by  the  said  party  of  the  first 
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part,  and  tbe  title  to  said  land  has  been 
placed  In  tbe  said  party  of  the  first  part, 
Comdius  M.  Homer,"  appellee  herein.  Tbe 
agreement  then  proceeds  to  stipulate  In  re- 
spect to  the  manner  in  which  the  parties 
shaU  deal  with  tbe  land  and  in  tbe  collection 
of  the  rents  and  profits,  until  the  sale  of  the 
land,  which,  as  stipulated,  is  to  be  made 
within  90  days.  The  agreement  contains  pro- 
vision for  a  settlement  between  the  parties 
after  the  sale  of  the  land  has  been  made. 
Out  of  the  proceeds  of  such  sale,  each  party 
is  to  be  paid  the  amount  of  money  which 
he  paid  for  the  purchase  of  the  land,  and 
tbe  remainder  of  the  proceeds,  together  with 
tbe  rents  and  profits  collected,  is  to  be  re- 
garded as  profits,  to  be  equally  dlTlded  be- 
tween tbe  parties,  etc.  Tbe  written  agree- 
ment contains  a  provision  that  in  the  event 
the  land  Is  not  sold  during  the  period  of  90 
days — the  existence  of  the  contract — that 
the  party  of  the  second  part  shall  forfeit 
the  $500  paid  by  him. 

The  effect  of  this  agreement  was  to  con- 
stitute appellant  and  appellee  partners  In 
the  purchase  and  sale  of  the  land  in  ques- 
tion. Under  the  agreement  each  was  to 
share  equally  in  the  net  profits  arising  out 
of  the  particular  transaction.  Tbe  agree- 
ment did  not  contemplate  a  purchase  of  and 
transfer  of  any  land  from  one  of  the  parties 
to  tbe  other.  Under  the  agreement  neither 
was  the  vendor  nor  vendee  of  the  other  in 
respect  to  the  land  In  controversy.  Under 
tbe  circumstances,  if  l^he  agreement  entered 
into  by  appellant  and  appeUee  to  become 
partners  to  purchase  and  sell  tbe  land  as  a 
matter  of  speculation  had  been  wholly  in 
parol,  it  would  not,  as  authorities  affirm, 
have  been  affected  by  that  provision  of  our 
statute  of  frauds  which  requires  a  contract 
for  the  sale  of  lands  to  be  in  writing. 

That  persons  may  form  a  partnership  for 
tbe  purchase  and  sale  of  real  estate  Ip  like 
manner  as  they  may  when  dealing  in  person- 
al property  is  a  well-settled  rule.  Such  a 
partnership  may  be  constituted,  either  for 
purchasing  and  selling  lands  generally,  or  it 
may  be  formed  and  limited  to  a  single  deal 
or  transaction  in  real  estate.  It  is  true  that 
there  is  some  conflict  in  the  authorities  as  to 
whether  such  a  partnership  can  l>e  formed 
under  a  parol  agreement.  That  it  can,  with- 
out such  agreement  being  aOTected  by  the 
statute  of  frauds,  is  well  settled  by  tbe  great 
weight  of  authorities.  See  Holmes  v.  Mc- 
Cray,  51  Ind.  358,  19  Am.  Rep.  735,  and  au- 
thorities there  cited;  Bates  ▼.  Babcock,  93 
Cal.  479,  30  Pac.  605,  16  L.  R.  A.  745,  29 
Am.  St  Rep.  133,  and  authorities  cited; 
Jones  T.  Davies,  60  Kan.  309,  56  Pac.  484, 
72  Am.  St  Rep.  354;  Rice  v.  Parrott  T6 
Neb.  501,  107  N.  W.  840,  111  N.  W.  583; 
Larkin  v.  Larkln,  46  Misc.  Kep.  179,  93  N.  Y. 
Snpp.  198;  Chester  v.  Dickerson,  54  K  Y. 
1,  13  Am.  Rep.  550 ;  King  v.  Barnes,  109  N. 
T.  267,  16  N.  E.  332 ;  Greenwood  t.  Marvin, 
lU  N.  Z.  423.  19  N,  E.  228;    Meagher  v. 


Reed,  14  Colo.  335,  24  Pac.  681,  9  L.  R.  A. 
455;  Flower  v.  Bamekoft,  20  Or.  132,  25 
Pac.  370,  11  li.  R.  A.  149 ;  Richards  v.  Gln- 
nell,  63  Iowa,  44,  18  N.  W.  668,  50  Am.  Rep. 
727;  Treat  v.  Hlles,  68  Wis.  344,  32  N.  W. 
617,  60  Am.  Rep.  858;  Morrill  v.  Colehour, 
82  111.  618;  Newell  v.  Cochran,  41  Minn. 
374,  43  N.  W.  84;  Black  v.  Black,  15  Ga. 
449;  Welland  v.  Huber,  8  Nev.  203;  Hunter 
V.  Whitehead,  42  Mo.  624. 

[2]  What  we  have  said  upon  tbe  question 
that  a  valid  and  enforceable  contract  form- 
ing a  partnership  for  the  purchase  and  sale 
of  lands  may  be  created  by  parol  is  In  an- 
swer to  the  contention  of  appellee  that  tbe 
verbal  modification  of  the  original  agree- 
ment as  pleaded  and  set  forth  in  the  para- 
graphs in  question,  should  have  been  in  writ- 
ing, for  tbe  reason  that  the  original  agree- 
ment forming  the  partnership  was  required 
to  be  in  writing,  and  therefore  could  not 
be  modified  or  changed  by  a  subsequent  oral 
agreement.  It  is  disclosed  by  each  of  the 
paragraphs  of  the  complaint  that  the  real 
estate  which  was  the  subject  of  the  partner- 
ship was,  for  the  reasons  therein  stated,  not 
in  a  merchantable  condition,  and  it  could 
not  be  placed  in  such  a  condition  within  the 
short  period  of  90  days ;  that  if  sold  within 
tliat  time  it  would  result  in  a  loss  and  sacri- 
fice. It  appears  that  In  order  to  prevent 
this  it  became  necessary  to  extend  tbe  limit 
of  tbe  partnership.  Consequently  tbe  parties 
made  a  verbal  agreement,  whereby  they 
modified  and  changed  the  original  written 
agreement  That  they  had  a  right  upon  suf- 
ficient consideration  to  change  the  written 
agreement  by  a  subsequent  one  orally  made 
is  well  settled  by  the  authorities.  Billings- 
ley  v.  Stratton,  11  Ind.  396;  Toledo,  St 
Louis,  etc.,  By.  Co.  v.  Levy,  127  Ind.  168, 
26  N.  E.  773,  and  authorities  there  cited; 
Hastings  v.  Lovejoy,  140  Mass.  261,  2  N.  E. 
776,  54  Am.  Rep.  462.  In  the  latter  case  the 
court  said:  "It  is  also  now  well  settled  that 
ordinarily  a  written  contract,  before  breach, 
may  be  varied  by  a  subsequent  oral  agree- 
ment made  on  a  sufficient  consideration,  as 
to  the  terms  of  it  which  are  to  be  observed  In 
the  future.  Such  a  subsequent  oral  agree- 
ment may  enlarge  the  time  of  performance, 
or  may  vary  any  other  terms  of  the  con- 
tract, or  may  waive  and  discharge  it  alto- 
gether." 

In  tbe  points  and  authorities  set  forth  in 
appellee's  brief,  no  point  is  made  that  there 
was  not  an  adequate  consideration  for  the 
verbal  contract  made  by  the  parties,  modify- 
ing and  changing  the  written  agreement; 
hence  we  give  no  opinion  on  that  question. 
Appellee  is  shown  by  tbe  pleading  to  have 
acted  under  tbe  verbal  modification  of  the 
original  contract  and  to  have  held  the  real 
estate  thereunder  until  he  was  enabled  to 
sell  it  for  the  cash  sum  of  $21,375,  being 
$37JS0  per.  acre.  Under  the  circumstances, 
therefore,  when  he  is  called  to  account  by 
appellani^  his  partner,  be  is  not  In  a  poBi> 
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tion  to  org*  or  contend  tliat  the  oral  modi- 
fication ot  tbe  original  contract  Is  void  for 
nncertainty.  Tbe  character  of  this  action 
and  the  theory  upon  which  the  complaint 
proceeds  is  a  salt  In  equity  by  one  partner 
to  compel  his  copartner  to  account  We 
think  that  each  of  the  paragraphs  to  which 
a  demurrer  was  sustained  Is  sufficient  In 
tacts  to  put  appellee  upon  his  answer,  and 
that  the  court  therefore  erred  In  sustainiug 
the  demurrer  thereto. 

Judgment  reversed,  and  cause  remanded 
to  the  lower  court. 

MTEBS,  J„  did  not  participate  in  this  de- 

<lBlOlli. 
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MESSEX  y.   STAXa     (No.  21,844.) 
(Supreme  Court  of  Indiana.    June  27,  1011.) 

1.  C!Bnni?Ai,  Law  (i  1130*>— Apt>bai^Reco»d 
—Motion  fob  Nkw  Tbiai/— Bribfb. 

Where  defendant's  motion  for  a  new  trial 
fa  not  set  oat  in  bis  brief  on  appeal,  which  also 
did  not  contain  any  motion  for  perempto^  in- 
struction, nor  the  instructions  civen,  offered, 
and  refused,  but  only  disconnected  fragments  of 
the  testimony  of  only  a  part  of  the  witnesses 
was  set  out.  there  was  a  Tiolation  of  Supreme 
Court  rule  22  (55  N.  R.  ▼!),  which  would  author- 
ize a  refusal  to  consider  rulings  relating  to  evi- 
dence, tbe  instructions,  and  motion  for  new 
trial. 

[Ed.  Note.— For  other  csRea,  see  Criminal 
Law,  Cult    Dig.   H  2860-2970;    Dec.    Dig.   | 

3.  Rape  (|  4S*)— E^iokncb— Cobpvb  Daucn 

— Com  omoH  or  PaosECOTBiz. 

In  a  prosecution  for  rape,  evidence  of  phys- 
icians who  bad  examined  prosecutrix,  detailing 
her  condition  with  relation  to  the  crime  char^pd 
as  they  found  it  to  l>e,  and  giving  their  opinion 
that  such  condition  was  due  to  sexual  inter- 
course, was  admissible  to  establish  the  corpus 
delicti,  and  was  not  objectionable  l>ecause  it 
did  not  connect  defendant  with  prosecutrix's 
condition. 

[EJd.  Note.— For  other  rases,  see  Rape,  Cent 
Dig.  {  65;   Dec  Dig.  i  43.*] 

S.  Rapb    d   48*)— E^r^>BRaB-Oolcp]:.AIN1   or 
Cbimb. 

Where  prosecutrix  died  shortly  after  de- 
fendant's arrest,  evidence  that  she  made  com- 
plaint but  not  what  she  said,  was  admisaible. 

[EM.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  Sf  67-^;   Dec  Dig.  i  4&*] 

4k  OaniiNAL  Law  (|  563*)— Dvidbrcb— Cob- 
pus  Delicti. 

The  corpus  delicti  of  an  offense  may  be 

proved  by  circumstantial  evidence. 
[Ed.    Note.— For    other    cases,   see   Criminal 

law,  Cent  Dig.  |  1269;  Dec.  Dig.  f  663.*] 

&  CteHiNAi,   Law    (i   S35*>— SSxiVAJTrniciAZ. 

ConrasaioR. 

An  extrajudicial  confeasion  of  accused,  while 
•ot  snfflcient  to  prove  tbe  corpus  delicti,  may  be 
considered  with  independent  corroboratiTe  facts, 
not  of  themselves  sufficient  to  establish  tbe  cor- 
pus delicti  beyond  a  reasonable  doubt  to  prove 
that  the  offense  was  committed. 

(Bd.  Note.— For  other  cases,  set  Oriminal 
Uiw,  Cent  Dig.  U  1225,  12S»;  Dec  Dig.  i 
885.*] 


6.  Criminal  Law  (i  536*)— Oobfos  Dsucn— 

GONrESSION. 

V\'here,  in  a  prosecution  for  rape,  the  cor- 
pus delicti  has  been  established  by  independent 
evidence,  tbe  connection  with  it  of  tbe  person 
charitvd  as  the  perpetrator  of  tbe  crime  may  l>e 
established  by  his  voluntaiy  extrajudicial  con- 
fession alone. 

fEd.  Note. — For  other  caseh,  see  Criminal 
T.aw,  Cent  Dig.  U  1225,  122S;  Dec  Dig.  f 
533.  •] 

7.  Rapb  (|  61*)—Dvnwnc»— Verdict. 

In-  a  prosecution  for  rape,  evidence  heli  to 
Justify  conviction. 

[ISd.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  H  71-77 ;   Dec.  Dig.  i  61.«] 

a  Criminal  Law  ($  1000*)— Afpkai.  aud  Eb- 

bor—Instboctions— Review. 

No  question  based  on  instructions  given  or 
refused  can  be  considered  on  appeal,  where  the 
instructions  given  or.refnsed,  and  the  exceptions 
arising  thereon,  have  not  been  made  a  part  of 
the  record  by  bill  of  exceptions. 

[E}d.  Note.— B^or  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2818;   Dec  Dig.  f  1000.*] 

Appeal  from  Clrcait  Court  Vanderburgh 
County ;  C  A.  De  Bruier,  Judge. 

Clark  Meesel  was  convicted  of  tape  and  ha 
appeals.    Affirmed. 

Ernest  J.  Crenshaw,  for  appellant  Thomas 
M.  Honan,  Thos.  N.  Branamun,  Edwin  Con, 
and  Jas.  E.  McCoIlongh,  for  the  State 

COX,  J.  Appellant  was  convicted  by  a 
Jury  of  the  crime  of  rape,  his  11  year  old 
daughter  being  the- victim,  and  was  adjudged 
to  suffer  imprisonment  for  life  as  bis  punUb- 
ment  as  provided  by  tbe  Criminal  Code 
(Bums  1908,  i  2'i60). 

From  the  Judgment  of  conviction  this  ap- 
peal is  prosecuted  on  one  assignment  of  er- 
ror—that tbe  trial  court  erred  in  overruling 
the  motion  for  a  new  trial.  Under  this  as- 
signment of  error,  it  Is  stated  in  tbe  brief 
of  appellant  that  tbe  errors  relied  on  for 
reversal  are  (1)  In  the  admission  of  certain 
designated  testimony  over  appellant's  objec- 
tion; (2)  In  the  court's  refusal  to  strike  out 
that  testimony;  (3)  In  overruling  a  motion 
claimed  to  have  been  made  by  appellant  at 
the  close  of  tbe  testimony  for  the  state  to  in- 
struct tbe  Jury  to  And  for  the  appellant;  (4) 
that  the  court  erred  in  falling  to  instruct  the 
Jury  as  to  the  different  degrees  of,  or  of- 
fenses included  In,  the  crime  as  charged  In 
the  Indictment  and  In  Instructing  the  Jury 
88  to  the  crime  of  rape  only. 

[1]  A  rigid  adherence  to  the  fifth  clause  of 
nile  22  (55  N.  B.  vi)  of  the  rules  of  this 
court  would  prevent  a  consideration  of  any 
of  these  questions,  for  there  Is  a  failure  to 
make  appellant's  brief  comply  with  tbe  re- 
quirements of  that  part  of  the  rule.  The 
motion  for  a  new  trial  Is  not  set  out  therein 
or  any  part  of  It  nor  is  any  motion  for 
such  peremptory  Instructions,  nor  are  any 
Instructions  either  given  or  offered  and  re- 
fused, and  disconnected  fragments  of  the  tea- 
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Umony  of  a  part  only  of  the  witnesses  who 
testified  In  the  case  Is  set  out  But,  as  the 
offense  of  appellant  Is  of  the  gravest  and 
most  atrocious  character,  his  punishment 
fixed  by  law  and  the  sentence  of  the  court 
severe,  as  he  prosecutes  his  appeal  as  a  poor 
person,  as  his  counsel  is  manifestly  of  lim- 
ited experience,  and  as  the  case  must  be  af- 
firmed in  any  event,  we  therefore  give  con- 
sideration to  the  questions  sought  to  be  pre- 
sented. But  in  doing  this  in  this  instance 
we  do  not  want  to  be  understood  as  intend- 
ing to  weaken  the  force  of  the  rule  named, 
which  was  promulgated  for  a  salutary  pur- 
pose, or  in  any  sense  approving  or  excusing 
a  neglect  to  comply  with  it. 

[2]  Two  practicing  physidans  and  sur- 
geons, one  the  police  surgeon  of  the  city  of 
■Evansvllle  and  the  other  coroner  of  Vander- 
burgh county,  were  called  as  witnesses  for 
the  state,  and  were  permitted  to  testify,  over 
the  objection  of  appellant,  that  they  had 
made  a  physical  examination  of  the  child 
victim  of  the  alleged  crime,  to  detail  the 
condition  of  her  person  with  relation  to  such 
crime  as  they  found  it  to  be,  and  to  give 
their  opinions  that  auch  condition  was  due 
to  sexual  connection.  The  reception  of  this 
testimony  and  refusal  to  strike  it  out  form 
the  basis  of  appellant's  first  and  second 
presentation  of  error  as  above  stated.  That 
the  court  did  not  so  err  is  clear  and  firmly 
settled.  Poison  ▼.  State,  137  Ind.  619,  35 
N.  E.  907 ;  People  v.  Bene,  130  Cal.  169,  62 
Pac.  404;  People  v.  Flgueroa,  134  Cal.  169, 
66  Pac.  202;  State  v.  King,  U7  Iowa,  484, 
91  N.  W.  768;  Qlfford  v.  People,  148.111. 
173,  35  N.  B.  754;  State  v.  Teipner,  36 
Minn.  535,  32  N.  W.  678;  State  v.  Scott,  172 
Mo.  536,  72  S.  W.  897;  Pless  v.  State,  23 
Tex.  App.  73,  3  S.  W.  576;  Lawson,  Expert 
and  Opinion  Ev.  (2d  Ed.)  p.  123;  Underbill, 
Crim.  Ev.  (2d  Ed.)  J  412;  33  Cyc.  pp.  1470, 
1475. 

The  objection  is  made  that  the  testimony 
did  not  connect  the  appellant  with  the  con- 
dition of  the  child  as  a  cause.  This  was  not 
necessary.  Two  things  were  necessary  to 
be  proven  beyond  a  reasonable  doubt  it  is 
true  before  appellant  could  be  convicted, 
namely,  the  corpus  delicti — the  fact  that  the 
crime  of  rape  had  been  committed  on  the 
child — and  the  agency  of  appellant  in  the  com- 
mission of  that  crime.  The  evidence  under 
consideration  was  competent  and  material  evi- 
dence in  proving  the  first  With  the  fact 
proven  beyond  a  reasonable  doubt  that  she 
had  been  sexually  used,  and  also  that  she  was 
under  12  years  of  age,  the  corpus  delicti  would 
be  proven,  for,  being  unable  to  give  consent, 
sexual  connection  with  her  would  be  within 
the  ban  of  the  law.  It  must  be  obvious  that 
proof  of  the  corpus  delicti  may  be  made 
without  first  connecting  the  person  charged. 
People  V.  Tarbox,  U5  Clal.  57,  46  Pac.  896; 
People  V.  Darr,  8  Cal.  App.  50,  84  Pac  457. 

That  there  was  ample  evidence  to  submit 
the  question  of  appellant's  guilt  to  the  Jury 


and  indeed  to  fully  sustain  their  verdict 
seems  to  us  to  be  entirely  clear.  At  the 
trial  the  child  did  not  testify.  The  evi- 
dence shows  that  she  died  three  days  after 
the  appellant's  arrest,  but  from  what  cause 
it  does  not  appear.  It  shows  that  she  was 
then  but  two  weeks  more  than  11  years  old. 
The  two  physicians  before  referred  to  testi- 
fied in  behalf  of  the  state  to  the  examina- 
tion which  they  had  made  on  the  person  of  the 
child,  and  stated  that  they  found  the  outer 
parts  of  her  sexual' organs  enlarged,  the  bj- 
menial  membrane  totally  destroyed,  and  such 
a  condition  present  as  in  their  opinion  could 
only  have  been  caused  by  sexual  connection. 
An  officer  of  the  local  board  of  children's 
guardians  testified  the  child  had  made  com- 
plaint to  him  of  appellant's  conduct  towards 
her.  This  ofllcer  also  testified  that  appel- 
lant had  admitted  to  him  that  he  had  sub- 
jected the  child  to  intercourse  with  him,  and 
gave  the  confession  in  detail.  He  further 
testified  that  when  appellant  was  arraigned 
In  the  city  court  for  preliminary  examina- 
tion, he  had  pleaded  guilty.  Like  testimony 
of  admissions  of  guilt  and  of  appellant  plead- 
ing guUly  In  the  city  court  was  given  in  be- 
half of  the  state  by  two  other  witnesses, 
members  of  the  detective  force  of  the  city 
of  Evansvllle. 

[3]  It  was  competent  to  prove  the  fact  that 
the  victim  of  the  alleged  crime  made  com- 
plaint, although  she  was  not  a  witness.  This 
Is  the  rule  where  the  victim  is  dead  or 
la  Incompetent  to  testify  by  reason  of  infancy 
or  imbecility,  but  it  does  not  permit  of 
course  proof  of  what  she  said.  People  v. 
Flgueroa,  134  Cal.  159,  66  Paa  202;  33 
Cyc.  1468. 

[4]  The  corpus  delicti  may  be  proved  by 
circumstantial  evidence  the  same  as  any  oth- 
er material  fact  necessary  to  be  proved. 
Flower  V.  United  States,  116  Fed.  241,  247, 
63  C.  O.  A.  271 ;  Dimmick  v.  United  States, 
135  Fed.  257,  263,  70  0.  C.  A.  141;  Isaacs 
V.  United  States,  159  U.  S.  487,  490,  16  Sup. 
Ct  61,  40  L.  Ed.  229;  Stocking  v.  State,  7 
Ind.  326,  330;  McGuUoch  v.  State,  48  Ind. 
109,  112,  113 ;  Self ert  v.  State,  160  Ind.  464, 
470,  67  K.  B.  100,  98  Am.  St  Rep.  340; 
Grlfliths  V.  State,  163  Ind.  555,  558,  559,  72 
N.  B.  563;  12  Cyc.  488 ;  6  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  p.  582,  and  authorities  there 
cited ;  7  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
pp.  862,  863;  QiUett  Crim.  Law  (2d  Ed.)  { 
873. 

[S]  The  extrajudicial  confession  of  the  de- 
fendant alone  is  not  sufficient  to  prove  the 
corpus  delicti;  but  such  confession  may  be 
considered  with  independent  corroborative' 
facts,  not  of  themselves  sufiScIent  to  prove 
the  corpus  delicti  beyond  a  reasonable  doubt,' 
to  prove  that  the  offense  was  committed.  6 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp.  569, 
582;  12  Cyc.  484;  State  v.  Guild,  10  N.  J. 
Law,  163,  18  Am.  Dec.  404;  WInslow  ▼. 
State,  76  Ala.  42,  47;  Sullivan  v.-8tate,  4» 
Tex.  Cr.  R.  633,  61   S.  W.  875;    Ryan   v. 


Digitized  by 


Google 


Ind.) 


MACBETH-EVANS  GLASS  CO.  y.  JONES 


6$7 


State,  100  Ala.  M,  95,  14  South.  868;  Peo- 
ple T.  Badgley,  16  Wend.  (N.  T.)  53,  59; 
State  T.  HaU,  31  W.  Va.  505,  509,  7  S.  B. 
422 ;  Gray  t.  Com.,  101  Pa.  380,  386,  47  Am. 
Rep.  733 ;  Com.  ▼.  Tarr,  4  Allen  (Mass.)  315, 
316;  Blackburn  t.  State,  23  Ohio  St.  146, 
164;  State  ▼.  Jacobs,  21  R.  I.  259,  261,  43 
Atl.  31;  People  v.  Tarbox,  116  Cal.  57,  62, 
46  Pac.  896;  Griffiths  v.  State,  163  Ind.  555, 
559,  72  N.  E.  663.  Here,  then,  we  have  as 
the  state's  case  not  only  competent  Independ- 
ent evidence  to  prove  the  corpus  delicti,  but 
the  support  added  to  It  of  appellant's  extra- 
judicial confession  and  his  admission  of 
guilt  when  arraigned  In  court  for  prelimi- 
nary examination. 

[I]  In  a  prosecution  for  rape,  such  as  this, 
when  the  corpus  delicti  has  been  establish- 
ed by  independent  evidence,  the  connection 
with  it  of  the  person  charged  as  the  perpe- 
trator of  the  ofFense  may  be  established  by  a 
voluntary  extrajudicial  confession  alone,  and 
surely  by  a  confession  made  in  open  court 
by  an  uninfluenced  plea  of  guilty.  Indeed, 
the  rule  seems  to  be  that  upon  such  a  con- 
fession as  the  latter  both  the  corpus  delicti 
and  the  instrumentality  of  the  person  charg- 
ed may  rest  State  v.  Icenblce,  126  Iowa, 
16.  101  N.  W.  273;  People  v.  Tarr,  supra; 
Griffiths  v.  State,  163  Ind.  555,  559,  72  N.  B. 
563;  State  v.  Guild,  10  N.  J.  Law,  163,  18 
Am.  Dec.  404;  12  Cya  483;  33  Cyc.  1487; 
6  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  pp.  582, 
586. 

[7]  To  meet  the  above,  the  most  salient 
facts  In  evidence  for  the  state,  the  appellant 
presented  two  physicians  who  had  made  no 
examination  of  the  child  against  whom  the 
oftense  was  charged  to  have  been  committed, 
who  testified  as  experts  that  her  condition 
might  have  been  brought  about  by  other 
causes,  but  admitted  that  it  was  entirely  con- 
sistent with  one  or  more  acts  of  intercourse 
with  appellant  This  testimony  and  that  of 
the  appellant  whose  testimony  aside  from  a 
rather  unsatisfactory  denial  of  both  the 
charge  and  hia  confession  did  not  meet  that 
of  the  state,  constituted  the  substance  of  the 
d^ense.  With  this  evidence  before  them 
with  the  support  of  minor  parts  and  phas- 
es of  it  which  we  have  not  felt  necessary  to 
detail,  we  cannot  feel  otherwise  than  that  a 
different  verdict  by  the  jury  would  have 
beea  a  miscarriage  of  justice. 

[I]  No  question  based  on  the  Instructions 
given  or  not  given  can  be  considered,  for  In- 
stmctlons  given  or  refused  and  the  excep- 
tions arising  thereon  must  be  presented  to 
this  court  for  review  by  making  them  a  part 
of  the  record  by  bill  of  exceptions,  which 
has  not  t>een  done  in  this  case.  Donovan  v. 
State  (1907)  170  Ind.  123,  83  K.  B.  744; 
Stucker  v.  State  (1903)  171  Ind.  441,  84  N. 
E.  974;   Carr  v.  State  (1911)  93  N.  B.  1071. 

Finding  no  error  in  the  record,  the  judg- 
ment is  affirmed. 
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MACBETH-EVANS  GI^SS  CO.  v.  JONES. 

(No.  21,878.) 
(Supreme  Court  of  Indiana.    June  27,  1911.) 

1.  Appeal  and  Ebbos  (§  1078*)— Waiver  of 
Bbbob— Bbiefs. 

An  assiKument  of  error  not  discussed  in 
appellant's  brief  is  waived. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4256-4261;  Dec.  Dig.  { 
1078.*] 

2.  Constitutional  Law  (J  205*)— Wages- 
Payment— Regulation— Attobnet's  Fees— 
Masteb'8  Liability. 

Burns'  Ann.  St  1908,  ||  7996.  7999,  re- 
quiring employers  engaged  in  manufaftnring 
enumerated  articles  of  merchandise  and  in  min- 
ing to  pay  their  employes  at  least  once  every 
two  weeks,  and  authorizing  the  assessment  of  a 
reasonable  attorney's  fee  as  a  part  of  the  dam- 
ages in  an  action  by  an  employe  to  recover 
wages  due  him,  where  the  employer  fails  for 
ten  days  after  demand  to  piyy  the  wages,  wag 
not  unconstitutional  as  violating  Bill  of  Rights, 
I  23,  prohibiting  the  granting  to  any  citizen  or 
class  of  citizens  privileges  not  granted  equally 
to  all  citizens  on  the  same  terms. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  ||  591-624;  Dec.  IHg.  | 
205.«] 

3.  Appeal  and  Bbbob  (8  762*)  —  Bbiefs  — 
Amen  d  vent 

Where  appellant  failed  to  incorporate  in 
his  brief  a  condensed  recital  of  the  evidence  in 
narrative  form  as  required  by  the  rules  of  the 
Supreme  Court,  so  as  to  permit  review  thereof, 
such  defect  could  not  be  cured  by  incorporating 
the  same  in  appellant's  reply  brief;  since  ap- 
pellee would  have  no  right  to  reply  thereto  ex- 
cept on  obtaining  permission. 

[Bd.  Note. — ^Por  other  cases,  see  Appeal  and 
Error,  Ctent  Dig.  §  3097;    Dec.  Dig.  8  762.*] 

4.  Masteb  and  Sebvant  (J  80*)— Action  fob 
Wages. 

In  an  action  by  a  servant  to  recover  ymgea 
withheld  under  the  provisions  of  a  contract  of 
employment,  the  buraen  held  to  be  on  the  em- 
ployer to  show  that  plaintiff  voluntarily  left  his 
employment,  so  as  to  bring  him  within  the  oper- 
ation of  a  provision  of  ^e  contract  forfeiting 
part  of  the  employe's  wages  in  such  case. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant  Dec  Dig.  i  80.*] 

Appeal  from  Circuit  Court,  Grant  County ; 
H.  J.  Panlus,  Judge. 

Action  by  Albert  Jones  against  the  Mac- 
beth-Evans Glass  Company.  Judgment  for 
plalntifT,  and  defendant  appeals.     Affirmed. 

Transferred  from  Appellate  Court  under 
Bums'  Ann.  St  1908,  {  1405;  Acts  1901,  p. 
590. 

B.  H.  Campbell,  B.  R.  Call,  Joseph  P.  Cow- 
em,  and  Frederick  E.  Matson,  for  appellant 
Grant  A.  Deuter,  Harley  F.  Hardin,  and 
Marshall  Williams,  for  appellee. 

MORRIS,  J.  This  was  an  action  by  ap- 
pellee against  appellant  The  complaint  was 
In  two  paragraphs. 

The  first  paragraph  alleges  that  defendant 
Is  a  corporation  engaged  In  manufacturing 
glassware  as  an  article  of  merchandise ;  that 
In  1906,  at  defendant's  request  plaintiff  bv- 


*For  other  casea  see  same  topic  ana  section  NUMBER  in  Dec.  Dis-  &  Am.  Dig.  Kay  No.  Series  A  Rep'r  Xodezea 
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gan  working  for  defendant  as  an  iron  mold 
blower  in  tbe  manufacture  of  glass,  and  con- 
tinued in  such  employment  imtil  June,  1907; 
tbat  defendant  agreed  to  pay  plaintiff  tbe 
reasonable  value  of  his  services,  which  are 
alleged  to  be  $700;  that  there  remains  due 
and  unpaid  on  tbe  account,  $100;  that  in 
June,  1907,  plaintiff  demanded  payment  of 
tbe  account,  which  was  refused.  It  is  fur- 
ther alleged  that  in  bringing  the  action  plain- 
tiff was  compelled  to  employ  an  attorney  and 
he  demands  Judgment  fpr  the  balance  due 
him  on  account  and  the  value  of  his  attor- 
ney's services.  The  second  paragraph  alleg* 
es:  That  plaintiff  entered  Into  a  vmtten  con- 
tract with  defendant  In  October,  1906,  where- 
by plaintiff  promised  to  work  for  defendant 
as  an  iron  mold  blower  at  its  factory  at 
Marion,  and  defendant  promised  to  keep 
bim  in  its  employ  for  five  years.  Pursuant 
to  tbe  terms  of  the  written  contract,  plain- 
tiff worked  for  defendant  until  June,  1907, 
when  defendant,  without  any  fault  on  the 
part  of  plaintiff,  discharged  him.  That  dur- 
ing the  time  of  his  employment  he  earned, 
under  the  terms  of  tbe  contract,  $700,  of 
which  sum  $70  is  due  and  unpaid.  That  de- 
mand tbereTor  was  made  and  refused  in 
June,  1907.  That  plaintiff  was  compelled  to 
employ  an  attorney  to  bring  this  action,  and 
judgment  Is  demanded  for  tbe  balance  of  the 
account  nnd  the  value  of  plaintiff's  attorneys 
fees.  The  complaint  was  filed  August  20, 
1907.  Tbe  written  contract  was  not  filed 
with  tbe  second  paragraph  of  the  complaint, 
because,  as  alleged.  It  was  In  defendant's 
possession,  who  refused  to  permit  plaintiff 
to  take,  copy,  or  see  it.  The  defendant  filed 
an  answer  in  three  paragraphs,  as  follows: 
First,  general  denial ;  second,  payment.  The 
tliird  alleges  a  written  contract  of  employ- 
ment for  five  years,  a  copy  of  which  is  filed 
with  tbe  answer,  and  by  one  of  tbe  terms 
of  which  10  per  cent,  of  the  wages  earned 
was  to  be  retained  by  defendant  as  a  guar- 
anty for  the  faithful  performance  of  the 
contract,  and.  for  any  breach  of  which  the 
money  so  retained  was  to  be  paid  to  the  com- 
pany as  Ilqnldated  damages  for  tbe  breach. 
It  la  fnrther  alleged  tbat  plaintiff  worked 
for  a  period  under  tbe  terms  of  the  contract, 
and  afterwards  voluntarily,  without  the  con- 
sent of  defendant,  quit  its  service.  That  tbe 
money  sued  for  in  the  complaint  la  the  10 
per  cent  retained,  and  by  reason  of  plain- 
tiffs breach  of  the  contract  in  voluntarily 
quitting  defendant's  service  he  ought  not  to 
recover.  There  was  a  trial  by  the  court,  and 
finding  and  Judgment  for  plaintiff  for  the 
amount  of  tbe  account  sued  on  and  tbe  fur- 
ther sum  of  $25  for  attorney's  fees. 

Appellant  filed  a  motion  for  a  new  trial, 
assigning  four  reasons  therefor,  viz.:  The  de- 
cision is  contrary  to  law,  not  stistained  by 
sufficient  evidence.  Tbe  assessment  of  the 
amount  of  recovery  Is  erroneous  being  too 
large.    The  court  erred  in  admitting  in  evi- 


dence testimony  of  the  value  of  plaintiff's 
attorneys  fees. 

[1]  Appellant  in  this  court  assigns  two  er- 
rors, viz.,  overruling  Its  motion  for  a  new 
trial,  and  that  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  latter  is  waived  by  failure  to 
discuss  it  in  appellant's  brief. 

[2]  The  lower  court  made  an  allowance 
for  plaintiff's  attorneys  fees  under  section 
7996  and  section  7999,  Burns'  Stat.  1908 
(Acts  1887,  p.  13).  Appellant  contends  that 
In  any  view  of  this  matter  such  action  was 
unwarranted,  because  this  statutory  pro- 
vision violates  clause  23  of  article  1  of 
our  Ck>nstitution.  The  contrary  was  held 
by  this  court  in  the  case  of  Macbeth-Evans 
Glass  Company  t.  Amama,  95  N.  E.  228. 
decided  at  this  term.  At  the  trial  of  this 
cause,  it  was  admitted  tbat  appellee  earn- 
ed during  bis  employment  $714.35,  and  that 
the  amount  paid  bim  was  $643.45.  Tbe 
Judgment  of  the  lower  court  was  for  tbe  dif- 
ference between  the  above'  amounts  and  for 
attorney's  fees.  The  appellant  contends  that 
the  court  erred  in  overruling  the  motion  for 
a. new  trial  because  the  evidence  shows  that 
plaintiff  was  working  under  the  written  con- 
tract, and  that  be  voluntarily  quit  defend- 
ant's service,  and  thereby  forfeited  any  right 
to  tbe  10  per  cent  retained  wages.  Appellee 
meets  this  contention  with  the  proposition 
that  tbe  court  is  not  bound  to  consider  any 
point  requiring  an  examination  of  the  evi- 
dence, because  appellant  In  its  brief  wholly 
failed  to  Incorporate  tberefln  a  condensed  re- 
cital of  tbe  evidence  In  narrative  form.  The 
only  attempt  to  comply  with  the  fifth  clause  of 
rule  22  of  this  court  In  the  preparation  of 
appellant's  brief  was  a  statement  of  counsel's 
conclusion  as  to  the  facts  establisbed.  It 
does  not  state  the  name  of  any  witness, 
whether  tbe  evidence  was  -vrltten  or  oral, 
or  whether  given  for  plaintiff  or  defendant 
Appellant's  brief  was  filed  December  4,  1908. 
Appellee's  brief  was  filed  December  31,  1908. 
On  January  22,  1909,  appellant  filed  a  peti- 
tion for  leave  to  amend  bis  brief  so  as  to 
comply  with  tbe  rules  of  the  court  If  this 
petition  was  ever  presented  to  the  court,  or 
any  action  taken  on  it,  tbe  record  does  not 
disclose  the  fact  On  March  19,  1909,  ap- 
pellant voluntarily  withdrew  his  petition  for 
leave  to  amend  bis  brief.  On  February  8, 
1909.  appellant  filed  its  reply  brief,  which 
supplied  the  defects  in  the  original.  The 
only  part  of  the  evidence  which  is  set  out  in 
appellee's  brief  is  a  part  of  appellee's  testi- 
mony, as  follows:  "I  entered  the  employ  of 
tbe  Macbeth-Evans  Glass  Company  under  the 
contract  some  time  in  July,  1906,  and  re- 
mained in  its  employ  until  tbe  latter  part  of 
May,  1907.  The  occasion  of  my  leaving  the 
employ  of  tbe  company  at  tbat  time  was 
that  Michael  O'Connor  discharged  me.  He 
was  foreman  over  the  men,  and  had  author- 
ity to  discharge  employ&i  of  the  factory." 
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Ke  doabt,  on  proper  Aawtng,  tht  Appellate 
Coort  would  have  granted  appellant's  peti- 
tion to  amend  the  brief- 

[31  If  this  had  been  done,  appellee  would 
have  had  an  opportunity  to  answer  the  mat- 
ters set  out  by  the  amendment  Appellant 
chose  to  Insert  the  new  matter  in  hta  reply 
brief.  Under  the  rules,  appellee  had  no  right 
to  file  another  brief.  Tbe  Appellate  Court 
might,  on  application,  have  granted  appel- 
lee the  right  under  such  circumstances  to 
file  an  additional  brief.  But  we  do  not  be- 
lieve that  such  a  burden  should  be  placed 
on  an  appellee.  It  Is  not  necessary  here  to 
set  out  the  reasons  for  tbe  adoption  of  the 
rules  of  the  Supreme  and  Appellate  Courts, 
nor  the  construction  placed  thereon  by  tbe 
courts.  That  has  been  often  done  before. 
<Gflte8  T.  Baltimore,  etc.,  R.  Co.,  164  Ind.  338, 
66  N.  B.  722:  Kelly  ▼.  Bell,  172  Ind.  690,  88 
N.  E.  68;  Ireland  v.  Huffman,  172  Ind.  278, 
88  N.  B.  608;  Albaugh  r.  Lynas  (App.  1911) 
93  N.  E.  678,  and  cases  cited.  We  therefore 
conclude  that  appellee  is  correct  In  his  claim, 
and  that  it  is  not  the  duty  of  this  court  to 
examine  the  evidence  to  determine  whether 
or  not  this  cause  should  be  reversed.  How- 
ever, the  record  is  very  brief,  and  wc  have 
examined  It. 

HI  Two  witnesses  only  testlfled  in  behalf 
of  plaintiff — he  and  Hardy  Harden.  Tbe 
latter  gave  evidence  merely  as  to  the  value 
of  attorney's  fees.  No  witness  testlfled  on 
behalf  of  defendant  It  merely  offered  in 
evidence  the  written  contract  on  which  It 
ba^ed  Its  defense  In  the  third  paragraph  of 
answer.  This  was  admitted  in  evidence, 
and  thereupon  tbe  plaintiff  rested.  The  bur- 
den was  on  appellant  to  eetabMsh  tbe  fact 
that  appellee  voluntarily  quit  Its  service. 
The  lower  court  found  for  the  plaintiff  on 
this  issue.  While  appellee's  testimony  Is  In 
some  respects  contradictory,  this  coirrt  Is 
not  warrnnted  in  holding  that  tbe  lower 
court  erred  in  its  finding  for  plaintiff  In  re- 
gard to  the  terminating  of  tbe  plaintiff's 
service. 

Appellee  maintains  that  the  written  con- 
tract did  not  bind  appellee  to  remain  In  ap- 
pellant's employ  ftor  any  deflnlte  period.  In 
view  of  the  conclusion  reached,  it  is  nnneres- 
sary  for  tbe  court  to  construe  the  contract 
and  consider  the  question  of  validity  of  the 
forfeiture  clause  therein,  and  no  opinion  on 
that  question  Is  expressed. 

There  is  no  reversible  error  in  the  record. 
Judgment  aflBrmed. 


078  ma.  151) 

DANIEI,S  V.  BRUCE  et  aL    (No.  21,845.) 
(Sapreme  Conrt  of  Indiana.     June  21,  1911.) 

1.  Venos  (I  86'*)— Sale  of  Land. 

Under  Decedents'  RRtateg  Act  1881  {Bums' 
Ann.  St.  1908,  |  2852),  i  111,  providing  for 
petitions  to  the  circuit  court   for  sale  of  dece- 


dents' real  estate  to  pay  debts  when  the  personal 
estate  la  insufiScient,  a.  change  of  venue  mty  be 
talcen  from  a  county  in  which  an  estate  is  pend- 
ing for  settlement,  where  proper  and  timely  ap- 
plication is  made. 

fEd.  Note.— For  other  cases,  see  Veime,  Dec. 
Dig.  i  36.«] 

2.  Venub  (I  84*)— Sale  of  liAND. 

Ehren  if  a  change  of  venue  were  improper 
in  a  proceeding  by  an  administratrix  to  sell  real 
estate  to  pay  delits,  having  consented  to  a 
change  to  a  court  which  bad  jurisdiction  of  the 
subject-matter,  she  cannot  complain  after  an 
adverse  judgment  of  want  of  authority  for  the 
change. 

[Ed.  Note.— For  other  cases,  see  Venue,  Dec. 
Dig.  i  84.»] 

8.   C0T7BTB  (M  24,  87*)— JtnllSDlCTIOW— Waiv- 

BB. 

Jorisdi<'!ti>ti  of  tbe  subject-matter  of  a  suit 
cannot  be  wu'ved  by  failure  to  oliject,  nor  con- 
ferred by  content  on  a  court  that  does  not  pos- 
sess it. 

[Ed.  Note.-  -For  other  cases,  see  Courts.  Cent. 
Dig.  H  76-78,  147-151;  Dec  Dig.  ii  24,  37.*] 

4.  Courts  ({  17*)— "JmiSDionON  of  Subjboi- 
Matteb." 

"Jurisdiction  of  the  subject-matter"  is  the 
power  to  hear,  and  determine  cases  of  the  gen- 
eral class  to  wbicb  particular  proceedings  be- 
long. 

IE».  Note,— For  other  eases,  see  Courts,  Dec. 
Dig.  {  17.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3886,  3887-] 

5.  CouBTS  (Sf  24,  37*)— JuBisDiCTioN  of  Sub- 
ject-Matter. 

Notwithstandinf  defective  proceedings,  jnr- 
isdiction  may  be  given  over -subject-matter  of 
which  a  court  has  jurisdiction  b^  consent  and 
acreemont,  or  waiver  through  failure  to  make 
timely  apd  specific  objection. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
rng-  H  76-78,  147-151;  Dee.  Dig.  {{  24,  37.*] 

6.  BtXECtJTORS  AKD  AOMIIfTSTBATORS  (|  343*)— 
PrOCEBDINOS  to  SBLI,  RBAL  ESTATB— Di8- 
IIISSAL. 

Under  Decedents'  Estates  Art  lf>81  (Bums' 
Ann.  St.  1908.  ^;  2852,  2859),  S9  HI.  117.  re- 
quiring an  administrator  to  file  a  petition  to 
sell  real  estate  to  pay  decedent's  debts  when 
the  personal  estate  is  insufficient,  it  was  not 
error  to  refuse  to  pennit  an  administratrix  to 
dismiss  such  a  proceeding  while  the  court  was 
announcing  an  adverse  finding. 

[Ed.  Note.— For  other  cases,  see  Eixecators  and 
Administrators,  Dec.  Dig.  {  343.*] 

7.  Executors  and  Advinistrators  ({  342*)— 
Allowances — Conclusiveness. 

Allowances  by  a  circuit  court  to  an  execu- 
tor and.  his  attorney  on  the  executor's  resisrna- 
tion  are  reviewable  in  a  proceeding  by  the  ad- 
ministrator de  bonis  non  to  sell  resi  estate  to 
pay  debts,  especially  when  minor  heirs  and  pur- 
chasers from  otiier  heirs  are  parties,  and  llieir 
Innds  are  to  be  subjected  to  sale  to  pay  such 
allowances. 

[KM.  Note.— For  other  cases,  see  Bxecutors 
and  Administrators,  Dec.  Dig.  {  342.*] 

8.  Appeal  and  Bbbob  (f  1078*)  —  Bbibfs  — 
Sufficiency. 

An  objection  to  a  finding  as  being  contrary 
to  lew  is  waived,  where  no  points  or  authorities 
are  stated  or  cited  in  the  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4256-4261;  Dec.  Dig.  { 
1078.*] 
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Appeal  from  Circuit  Court,  Glbflon  County; 
O.  M.  Welborn,  Judge. 

Proceeding  by  Kate  B.  Daniels,  admlnlBtra- 
trlz  against  Abby  D.  Bruce  and  others.  From 
an  Interlocutory  order  for  the  sale  of  real  es- 
tate to  pay  debts,  the  administratrix  appeals 
Indiridaally.     Affirmed. 

See,  also,  03  N.  E.  875. 

Walker  &  Walker,  for  appellant  John  W. 
Brady,  Lucius  C.  Embree,  Morton  C.  Embree^ 
and  Spencer,  Brill  &  Hatfield,  for  appellees. 

COX,  J.  This  is  an  appeal  from  an  Inter- 
locutory order  for  the  sale  of  real  estate, 
made  on  the  petition  of  appellant  as  adminis- 
tratrix de  bonis  non  with  the  will  annexed  of 
the  estate  of  William  B.  Daniels,  her  deceas- 
ed husband,  to  make  assets  to  pay  the  debts 
of  his  estate. 

The  proceeding  was  instituted  by  James 
Laner,  executor  of  the  deceased.  In  the  Van- 
derburgh circuit  court,  in  which  court  the 
settlement  of  the  estate  was  pending  and 
which  had  Issued  to  him  his  letters  of  execu- 
torship. A  change  of  venue  was  granted  on 
the  motion  and  affidavit  of  one  of  the  ap- 
pellees, and  the  proceeding  sent  to  the  Posey 
circuit  court  Upon  the  written  agreement  of 
the  parties.  It  was  from  there  sent  to  the 
Vanderburgh  superior  court  This  latter 
court  not  having  Jurisdiction  of  the  subject, 
matter,  the  proceeding  was  on  motion  trans- 
ferred to  the  Vanderburgh  circuit  court 
While  pending  In  that  court,  iLauer  resigned, 
and  appellant  was  appointed  administratrix 
de  bonis  non  with  the  will  annexed  and  sub- 
stituted as  the  petitioner.  Lauer  had  obtain- 
ed a  decree  of  sale,  and  this  she  tried  to  make 
sale  under,  and  failed  for  want  of  service  on 
some  heirs  and  other  necessary  parties,  be- 
ing restrained  from  proceeding  under  that 
order.  She  then  filed  a  petition  and  made 
such  persons  parties  to  the  proceeding.  And 
again,  on  motion  and  affidavit  of  another  of 
the  appellees,  the  venue  was  changed  to  the 
Posey  circuit  court  Subsequent  to  this  the 
appellant  filed  tn  the  Posey  circuit  court  an- 
other petition,  designated  an  amend'ed  peti- 
tion, and  summons  was  issued  to  each  of  the 
parties  defendant  thereon  on  Issues  formed, 
and  matter  proceeded  to  trial  on  such  peti- 
tion in  that  court  Before  the  completion  of 
the  trial,  that  term  of  the  Posey  circuit  court 
ended,  and  by  consent  of  the  parties  the  case 
was  taken  to  the  Gibson  circuit  court,  and  the 
trial  was  there  finished  before  the  same 
Judge  who  was  presiding  Judge  of  both  the 
Posey  and  Gibson  circuit  courts,  and  the  or- 
der made  from  which  this  appeal  Is  prose- 
cuted. ■ 

[1]  By  proper  assignments  of  error,  it  is 
first  contended  by  appellant  that  the  Gibson 
circuit  court  was  without  Jurisdiction  to  hear 
and  determine  the  proceeding.  It  Is  urged 
as  the  basis  of  this  contention  that,  as  that 
section  of  the  decedents'  act  authorizing  the 
filing  of  a  petition  by  an  administrator  for 
the  sale  of  real  estate  of  the  decedent  re- 


quires such  petition  to  be  filed  In  the  court 
In  which  the  estate  is  pending  for  settlement 
and  as  no  provision  is  made  In  that  act  tot 
a  change  of  venue,  the  court  having  original 
Jurisdiction  has  also  exclusive  Jurisdiction 
of  such  a  proceeding.  And  It  Is  Insisted  that 
no  (Aange  of  venue  In  such  a  proceeding  can 
be  taken  to,  or  the  Jurisdiction  conferred 
upon,  a  circuit  court  of  another  county  by 
agreement  or  other  waiver. 

The  section  of  the  statute  authorizing  a 
petition  to  sell  real  estate.  In  section  111 
of  the  decedents'  estates  act  of  1881,  betog 
section  2852,  Bums'  1908,  provides  as  follows: 
"Whenever  an  executor  or  administrator 
shall  discover  that  the  personal  estate  of  a 
decedent  is  Insufficient  to  satisfy  the  liabili- 
ties thereof,  he  shall,  without  delay,  file  his 
petition  In  the  circuit  court  issuing  Ills  let- 
ters, for  the  sale  of  the  real  estate  of  the 
deceased,  to  make  assets  for  the  payment  of 
such  llablimes." 

The  law  governing  the  same  matter,  which 
had  long  been  In  force  prior  to  the  enactment 
of  the  above  section,  did  not  specifically  pro- 
vide where  the  original  Jurisdiction  was 
lodged,  but  provided  generally  that  the  court 
having  Jurisdiction  should  order  the  sale.  2 
Gavin  &  Hord,  p.  606.  There  arose  some 
confusion  under  that  statute  whether  the  pe- 
tition should  be  filed  In  the  first  instance 
In  the  court  of  the  county  where  the  land 
was,  or  In  that  in  which  the  estate  was  pend- 
ing for  settlement  Ex  parte  Shockley,  Guar- 
dian (1860)  14  Ind.  413 ;  Williamson  v.  Miles 
(1865)  26  Ind.  55;  Jones  v.  Levi  (1880)  72  Ind. 
686. 

The  first  case  in  this  court  Involving  the 
Jurisdiction  of  such  a  proceeding  under  the 
act  of  1881,  supra,  was  Vail,  Executor,  r. 
Rlnehart  (1885)  105  Ind.  6,  4  N.  E.  218,  in 
which  Howk,  J.,  writing  the  opinion  of  the 
court,  said:  "Under  this  section  of  the  stat- 
ute. It  Is  dear  that  the  circuit  court  whlcb 
issues  the  letters  testamentary  or  letters  of 
administration  upon  the  estates  of  a  decedent 
has  exclusive  original  Jurisdiction  of  a  peti- 
tion for  the  sale  of  his  decedent's  real  es- 
tate. In  whatever  county  the  same  may  be 
situate,  to  make  assets  fbr  the  payment  of 
the  liabilities  of  such  decedent's  estate."  It 
Is  to  be  noted  that  the  learned  Judge,  adher- 
ing to  his  well-known  care  in  using  words 
to  convey  an  exact  meaning,  used  the  words 
"exclusive  original  Jurisdiction."  We  think 
he  used  the  word  "original"  as  limiting  the 
excluslveness  of  the  Jurisdiction  In  the  Insti- 
tution of  the  iHTOceedlng,  and  at  least  leav- 
ing open  the  question  whether  It  might  not 
be  subsequently  submitted  to  the  Jurisdiction 
of  the  court  of  another  county  having  Juris- 
diction of  the  general  subject-matter  of  dece- 
dents' estates,  by  change  of  venue.  The  ques- 
tion then  arises,  Is  there  authority  for  grant- 
ing a  change  of  venue  In  such  a  proceeding 
from  the  county  where  the  exclusive  original 
Jurisdiction  is  lodged? 

The  Identical  question  seems  never  to  have 
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been  deddM  by  this  court  That  the  practice 
of  granting  isuch  change  of  venne  has  been 
more  or  lees  general  throughoat  the  state 
has  become  known  to  this  court  through  the 
examination  of  the  records  of  appealed  cases. 
The  latest  instance  of  this  practice  is  Dltton 
▼.  Hart,  Administratrix,  95  N.  B.  119,  decid- 
ed this  term.  Doubtless  man^  land  titles 
throughoat  the  state  rest  on  sales  made  on 
orders  of  the  court  to  which  the  venne  had 
been  changed.  The  decedents'  estates  act  by 
its  terms  neither  grants  nor  withholds  the 
right  to  a  change  of  renue  from  the  county  or 
a  change  of  Judge;  it  is  silent  as  to  this 
M  it  is  in  many  other  matters  of  practice 
necessary  tn  carrying  out  all  of  the  objects  of 
the  statute^  except  as  it  is  provided  in  sec- 
tion 121  (Bums'  1908,  |  2863)  that  the  hearing 
in  certain  particulars  shall  be  conducted  "as 
In  other  cases." 

It  has  be«i  held  that  a  drainage  proceed- 
ing, which  is  qnite  as  much  a  special  statu- 
tory proceeding  and  snl  Juris  as  a  proceed- 
ing by  an  administrator  to  sell  real  estate. 
Is  so  far  a  dvil  action  that  the  act  providing 
for  a  change  of  venne  (Bums' 1908,  {  422)  is 
applicable  to  it  Bass  ▼.  Elliott  (1885)  105 
Ind.  617,  6  N.  B.  663.  And  such  act  is  held 
applicable  to  a  proceeding  for  the  appoint- 
ment of  a  guardian  for  a  person  of  unsound 
mind  Berry  v.  Berry  (1896)  147  Ind.  176, 
46  N.  B.  470.  And  in  proceedingr  to  contest 
an  election.  Weakley  v.  Wolf  (1897)  148  Ind. 
208,  47  N.  B.  466.  And  in  proceedings  sup- 
plementary to  execution.  Burkett  v.  Bowen 
(1886;  104  Ind.  184,  8  N.  B,  768.  And  in  a 
proceeding  to  disbar  an  attorney.  In  re 
Darrow  (1910)  02  N.  E.  369.  See,  also,  Ja- 
seph  ▼.  Schnepper  (1890,  1  Ind.  App.  154, 
27  N.  B.  305 ;  McCJonahey's  Estate  v.  Foster 
(1898)  21  Ind.  App.  416,  52  N.  E.  619;  Good- 
bnb  T.  Homnng  (1890)  127  Ind.  181,  26  N.  B. 
770. 

Furthermore,  it  is  settled  that  a  claim 
against  a  decedent's  estate  Is  a  civil  action 
within  the  meaning  of  the  above  statute  re- 
lating to  a  change  of  venue  (lister  v.  Lester, 
Executor  [1880]  70  Ind.  201),  and  that  the 
same  statute  Is  applicable  to  a  proceeding 
by  an  administrator  to  sell  real  estate.  Scher- 
er  V.  Ingerman,  Administrator  (1886)  110  Ind. 
428,  11  N.  E.  8,  12  N.  E.  304.  In  the  latter 
case  It  was  said:  "In  many  regards  the.  de- 
cedents' act  does  not  provide  a  complete  mode 
of  procedure.  That  is  so  in  rriatlon  to  the 
proceedings  by  which  the  administrator  may 
reach  real  estate  for  the  payment  of  debts. 
Where  a  complete  mode  of  procedure  is  not 
thus  provided,  we  must  look  to  the  Civil  (3ode, 
and  apply  the  rules  of  pleading  and  practice 
provided  for  dvil  actions.  To  the  extent  that 
snch  rules  of  pleading  and  practice  mnst  be 
applied,  the  proceeding  Is  a  civil  action."  It 
was  there  held  that  a  party  defendant  was 
entitled  to  a  change  of  Judge  under  the  provi- 
sions of  the  Code  (section  422,  Burns'  .1908) 
which  reads  In  part:  That  "the  court  in  term, 
or  ths  Judge  thereof  In  vacation,  shall  change 


the  venne  of  any  civil  action  npon  the  appli- 
cation of  either  party,"  etc. 

Following  the  part  of  section  422  quoted,  it 
gives  the  causes  for  which  changes  of  Judge 
or  from  the  county  may  be  had.  Since  the 
authority  to  change  the  venue  from  the  Judge, 
and  that  to  change  the  venue  from  the  coun- 
ty, are  derived  from  the  same  statute,  both 
being  conferred  by  that  part  of  the  section 
above  quoted,  it  would  seem  that  the  authori- 
ty to  change  from  the  county  exists  whenever 
there  is  authority  to  change  from  the  Judge. 
In  a  proceeding  to  sell  real  estate,  the  title 
may  be  litigated,  a  fraudulent  conveyance 
may  be  set  aside,  and  many  issues  may  be  re- 
quired to  be  tried  therein  of  a  nature  which 
clearly  characterizes  them  as  Issues  in  dvil 
actions.  We  therefore  conclude  that  upon 
a  proper  and  timely  application,  a  chancre  of 
venue  from  the  county  in  which  the  estate  is 
pending  for  settlement  may  be  taken.  If 
reasons  exist  making  such  practice  unwise, 
the  Legislature  may  prohibit  it 

[2,  3]  Moreover,  if  it  shonld  be  granted 
that  appellant's  contention  that  there  is  no 
authority  for  a  change  of  venue  from  the 
county  in  snch  a  proceeding  Is  sound,  it  still 
does  not  follow  that  the  Gibson  drcuit  court 
was  devoid  of  Jurisdiction.  It  is  of  course 
true  that  Jurisdiction  of  the  subject-matter 
cannot  be  walv^  by  failure  to  object  or  con- 
ferred by  consent  or  express  agreement  on  a 
court  that  does  not  possess  It;  and,  if  the 
Gibson  circuit  court  «Ud  not  have  Jurisdiction 
of  the  subject-matter  of  the  action,  then  ap- 
pellant's objertion  thereto,  raised  by  her  mo- 
tion In  arrest  and  assignment  of  error  in  this 
conrt  would  be  timely.  Brown  on  Jurisdic- 
tion (2d  Ed.)  i  10.  But  the  JurisdicUon  of 
the  Gibson  drcuit  court  wlthlL  its  territory 
of  the  subject-matter  of  the  class  of  proceed- 
ings to  which  thlF  belongs  was  identical  with 
that  of  the  Vanderburgh  drcuit  court  within 
it£  territory  The  Jurisdiction  of  each  was 
plenary;  was  derived  from  the  same  source, 
and  at  the  same  time.  Both  had  Jurisdiction 
of  the  general  subjed-matter  of  the  settle- 
ment of  decedents'  estates  and  of  proceed- 
ings to  sell  real  estate  in  aid  thereof. 

[4]  Jurisdiction  of  the  subject-matter  is 
the  power  to  hear  and  determine  cases  of  the 
general  dass  to  which  the  proceedings  then 
before  the  court  belong.  Brown  on  Jurisdic- 
tion (2d  Ed.)  i  3,  note  3;  11  C!yc.  p.  669:  17 
Am.  ft  Bug.  Ency.  (2d  Ed.)  p.  1066;  State 
ex  rel.  Egan  v.  Wolever  (1890)  127  Ind.  306, 
26  N.  E.  762;  Chicago,  eta,  R.  Oo.  ▼.  Sutton 
(1891)  130  Ind.  405,  30  N.  B.  291;  Jones  ▼. 
Cullen  (1895)  142  Ind.  335,  342,  40  N.  R  124; 
Gold  V.  Pittsburgh,  etc.,  R.  Co.  (1899)  153 
Ind.  232,  242,  63  N.  E  285;  Tates  v.  Lan- 
sing, 5  Johns.  (N.  X.)  282. 

[fi  Where  there  is  Jurisdiction  of  the  gen- 
eral subject — that  Is,  of  the  general  class  of 
cases  to  which  the  particular  case  belongs — 
Jurisdiction  may  be  given  over  it  by  consent 
or  agreement  or  objection  thereto  may  be 
waived  by  failure  to  make  timely  and  spedfle 
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obJecHons.  Center  Township  t.  Board  (1888) 
110  Tnd.  679,  10  N.  B.  291 ;  Tucker  t.  Sellers 
(1891)  130  Ind.  514,  518,  30  N.  E.  531 ;  McCoy 
V.  Able  (1891)  131  Ind.  417,  420,  30  N.  H.  628, 
81  N.  E.  453;  Perkins  v.  Hay  ward  (1892)  132 
Ind.  95,  105,  81  N.  B.  670;  Bel  River  R.  Co. 
T.  State  ex  rel.  (IS9S)  143  Ind.  231,  42  N.  B. 
617;  Mankln  v.  Pennsylvania  Co.  (1902)  160 
Ind.  447,  67  N.  E.  229;  Elliott's  Appellate 
Procednre,  iS  499-603. 

Appellant  bad  raised  no  objection  to  the 
change  of  venue  to  the  Posey  circuit  court, 
and  there  she  voluntarily  filed  the  amended 
petition  on  which  the  case  was  tried;  she 
expressly  consented  to  the  change  to  the  Gib- 
son circuit  court,  and  there  she  waged  a  con- 
test over  the  issue  formed.  No  objection  was 
raised  by  her  to  the  jurisdiction  of  the  Gib- 
son circuit  court  until  a  judgment  was  ren- 
dered which  was  injurious  to  ber  interests 
as  an  individual.  We  do  not  believe  that  it 
is  In  accordance  with  the  law  or  Its  policy  to 
thus  allow  a  party  to  trifle  with  •courts  of 
general  jurisdiction,  to  submit  to  their  ad- 
judlr-atlon  ber  cause,  and,  when  defeated  up- 
on the  merits,  to  claim  that  all  that  has  been 
done  is  without  effect 

[6]  While  the  court  was  engaged  in  an- 
nouncing Its  flnding,  the  appellant  sought  to 
dismiss  the  proceeding,  and  the  court  declin- 
ed to  penult  this  to  be  done.  It  is  earnestly 
contei'ded  that  the  motion  was  timely,  and 
that  in  this  the  court  erred,  and  the  cause 
should  be  reversed.  We  are  convinced  that 
the  rule  applicable  to  the  ordinary  action  or 
suit  of  an  individual  litigant  suing  to  enforce 
or  preserve  his  personal  rights,  which  allows 
him  control  over  his  action  to  the  extent  of 
the  risht  of  timely  dismissal  of  it  is  not  ap- 
plicable to  this  proceeding.  The  appellant 
was  administering  a  trust  as  an  officer  of 
court.  The  duty  of  selling  the  real  estate  of 
the  decedent  to  pay  his  debts  was  Imposed  on 
her  by  section  111  of  the  decedents'  estates  act 
(Burns'  Stat.  1908,  {  2852).  She  was  the  hand 
of  the  court,  acting  under  and  subject  to  its 
guidance  and  control,  for  the  purpose  of 
effecting  a  speedy  and  just  settlement  of  the 
estate  of  the  decedent.  The  court  whose 
servant  she  was  had  Inherent  power  growing 
out  of  Us  probate  Jurisdiction  to  require  her 
to  institute  such  a  proceeding,  if  she  appear^ 
ed  lax  in  heeding  the  express  mandate  of 
the  statute.  Moreover  the  statute  (section 
2859.  Burns'  1908)  expressly  gives  the  court 
power,  and  requires  it  in  such  a  case  upon 
petition  of  a  creditor,  to  order  an  executor  or 
administrator  to  Institute  the  proceeding,  un- 
der penalty  of  removal  from  the  trust.  Such 
a  proceeding  cannot  be  subject  to  the  control 
of  the  executor  or  administrator  as  to  wheth- 
er it  shall  be  begun,  continued  to  the  end,  or 
abandoned.  Thiat  control  must  necessarily 
rest  with  the  court  To  hold  otherwise  would 
be  to  say  that  the  servant  was  greater  than 
the  master.  It  follows,  then,  that  the  court 
did  not  err  In  refusing  to  permit  the  dismiss- 


al, and  that  whether  appellant's  motion  there- 
for was  timely  is  immaterial. 

[7]  It  Is  finally  argued  by  counsel  f»r  ap- 
pellant that  the  finding  of  the  trial  court  is 
not  sustained  by  sufficient  evidence,  and  is 
contrary  to  law.  In  part  this  claim  is  based 
on  the  following  facts:  Lauer,  executor,  ap- 
pellant's predecessor  in  the  trust  at  the  time 
of  his  resignation,  had  procured  from  the 
Vanderburgh  circuit  court  an  allowance  to 
himself  of  $2,700  for  his  services  as  executor 
and  to  his  attorney  an  allowance  of  $1,600. 
These  allowances  had  been,  before  the  filing 
of  her  petition  In  this  proceeding,  assigned 
to  appellant  for  value.  At  the  time  of  trial, 
$650  had  been  paid  on  the  attorney's  allow- 
ance, but  nothing  on  that  of  the  former  ex- 
ecutor. The  court  found  these  allowances 
were  excessive,  and  that  of  the  executor  was 
reduced  to  $750,  while  that  of  the  attorney 
was  reduced  to  $650,  the  amonnt  which  had 
been  paid  on  it  Appellant  contends  that  no 
evidence  whatever  was  introduced  to  sus- 
tain the  reduction,  and  that  the  court  acted 
arbitrarily  in  making  it  In  this  appellant  is 
not  sustained  by  the  record,  which  contains 
the  testimony  of  an  attorney  of  20  years' 
experience  in  the  practice,  familiar  with  the 
value  of  services  of  executors  and  attorneys 
in  the  settlement  of  estates,  which  fully  war- 
ranted the  court's  finding  in  this  particular. 
These  allowances  by  the  Vanderburgh  circuit 
court  were  only  prima  facie  correct  and  were 
subject  to  review  and  a  contest  of  their  cor- 
rectness in  a  proceeding  to  sell  real  estate  to 
pay  debts,  especially  when  as  here  minor  heirs 
and  purchasers  from  other  heirs  are  parties, 
and  whose  lands  are  to  be  subjected  to  sale 
for  the  payment  of  such  allowances.  Riser 
V.  Snoddy  (1856)  7  Ind.  442,  65  Am.  Dec.  740; 
Cole  V.  Lafontaine  (1882)  84  Ind.  446;  Jack- 
son v.  Weaver  (1884)  98  Ind.  307;  Scherer 
V.  Ingerman,  supra;  O'Haleran  v.  O'llaleran 
(1885)  115  Ind.  403,  17  N.  E.  917:  ISCyc 
739,  740.  See,  also,  Collins  T.  Tllton  (1877) 
58  Ind.  374;  Fraim  v.  Mlllison  (1877)  59  Ind. 
123;  Watklns  V.  Romlne  (1885)  106  Ind.  378, 
7  N.  B.  193;  Glessner  v.  Clark  (1894)  140 
Ind.  427,  39  N.  E.  644;  Burns'  1908,  |  2838. 
It  is  also  claimed  that  there  is  a  lack  or 
evidence  to  sustain  the  court's  flnding  in  the 
matter  of  the  amount  of  other  claims  against 
the  estate  filed  and  allowed  by  the  executor. 
The  court  in  its  finding  fixed  the  amount  of 
these  claims  at  a  sum  somewhat  smaller 
than  appellant's  counsel  in  their  brief  claim 
them  to  be,  and  smaller  than  their  aggregate 
as  filed  and  allowed.  But  the  current  r^orts 
of  the  executor  and  of  appellant  as  his  suc- 
cessor show  that  a  number  of  them  had  been 
paid.  Indulging  the  presumption,  as  we  must 
do  In  the  absence  of  an  affirmative  showing  to 
the  contrary,  that  the  trial  comrt's  flnding  is 
correct,  we  cannot  say  that  in  this  particular 
it  is  not  sustained  by  the  evidence.  We  do 
this  the  more  cheerfully  from  the  firm  con- 
viction to  which  we  are  forced  by  the  dls- 
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closnres  of  the  record  tbat  the  estate  has  suf- 
fered greatly  by  waste,  mismanagement,  and 
Improper  delay  In  ltd  settlement 

[g]  Counsel  In  argument  make  another 
objection  to  tbe  finding  of  the  court  a^  be- 
ing contrary  to  law,  but  no  point  or  authori- 
ties are  stated  or  cited  relating  thereto,  and 
their  argument  cannot  supply  that  omission, 
which  works  a  waiver  of  the  question. 

Tbe  Judgment  Is  affirmed. 

(176  Ind.  (43) 

INDIANA  TRTTST  00.  t.  GRIFFITH. 

(No.  21,408.Ji 

(Supreme  Corirt  of  Indiana.     June  30,  1911.) 

1.  Insane   Persons   (|  65*)— Iwvesthest  or 
Funds— Orbeb  or  CotraT— Necbssitt. 

A  guardian  need  not  obtain  an  order  of 
court  l>efore  investing  funds  of  tbe  ward,  unless 
tbe  statute  so  requires;  but  he  assumes  the  risk 
If  he  does  not  obtain  an  order. 

[Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  I  110;   Dec  Dig.  i  65.*] 

2.  INBARK  'Pkbsons  ({  66*)— iRTKBTinire  or 
Funks — Care  Required. 

A  guardian  cannot  excuse  an  unprofitable 
Investment  of  his  ward's  funds  by  showing  that 
he  used  the  same  care  that  an  ordinarily  prudent 
man  might  use  concerning  his  own  property; 
he  being  required  to  exercise  prudence  with  a 
view  to  probable  income,  as  well  as  probable 
safety,  of  tbe  capital. 

[EJd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  |  114;    Dec.  Dig.  i  65.*] 

8.  Insane  Persons  (I  65*)— Xbust  CoupAiriss 

—Investment  of  Funds. 

Bums'  Ann.  St  1008,  I  4953,  giving  tbe 
directors  of  a  trust  company  discretionary  pow- 
er to  invest  funds  of  wards,  etc.,  in  securities 
not  expressly  probibited,  does  not  diminish  tbe 
care  required  of  guardians  generally  in  making 
investments,  and  does  not  absolve  a  trust  com- 
pany, acting  as  guardian,  from  liability  for  loss 
in  subsequent  depreciation  in  the  value  of  pri- 
vate corporate  stock  purchased  without  order  of 
court 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  I  114;   Dec.  Dig.  {  65.*] 

4.  Trusts  (!  218*)— Investment  or  Funds- 
Trustee's  LlABlLITT. 

A  trustee  using  his  own  discretion  in  in- 
Testing  tbe  trust  funds  is  liable  for  loss  in- 
curred through  depreciation;  but  if  he  makes 
the  investment  by  order  of  court,  after  pre- 
senting the  facts,  be  is  not  liable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent' 
Dig.  H  310-313;    Dec.  Dig.  {  218.*] 

5.  Statutes  (|  212*)— Cohstbuctioh— Words. 

Words  used  in  a  statute  are  presumed  to 
have  been  used  in  the  sense  in  which  they  have 
been  judicially  construed,  unless  the  statute  dis- 
closes a   contrary    intent. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
CJent  Dig.  |  280;   De&  Dig.  {  212.*] 

6.  (30N8TITUTIONAI,    liAW    (|    48*)— CoNSTEUO- 
TION. 

In  construing  statutes,  construction  favor- 
ing  constitutionality    is  preferred. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  46;   Dec.  Dig.  |  46.*] 

7.  Insane   Persons   (|  66*>— Investment  or 
Funds— Negligence. 

It  is  negligent  for  a  guardian  to  invest 
practically  all  the  funds  in  nis  hands  in  stocks 
and  bonds  of  fluctuating  and  uncertain  value. 

[ESd.  Note.— For  other  cases,  see  Insane  Per- 
sons. Cent  Dig.  {{  110,  114;   Dec.  Dig.  i  66.*] 


8.  Insane  Persons  (|  42*)— Appbotai.  or  Re- 
ports—Effect. 

Approval  of  •  guardian's  reports  showing 
improper  investment  of  funds  does  not  preclude 
subsequent  action  to  compel  bim  to  account  for 
moneys  so  invested,  with  Interest  thereon. 

[Bid.  Note. — ^For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  U  64-67;   Dec  Dig.  |  42.*) 

Appeal  from  Probate  Ck>urt,  Marlon  Ck)un- 
ty;   Merle  N.  A.  Walker,  Judge. 

Action  by  Humphrey  C.  Orlfflth,  by  next 
friend,  against  tbe  Indiana  Trust  Ompany. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Ayres,  Jones  &  Hottel  and  KeallQg  9c  Hugg, 
for  appellant    William  Bosson,  for  appellee. 

(X)X,  J.  This  action  was  brought  by  ap- 
pellee, as  next  friend  of  Pleasant  H.  GrifDtb, 
a  person  of  unsound  mind,  by  petition  In  tbe 
court  below  which  has  jurisdiction  of  such 
guardianship;  in  which  petition  he  seeks  to 
compel  appellant,  as  tbe  gnardian  of  such 
ward,  to  take  out  of  the  estate  of  the  latter 
certain  bonds  and  stocks  (naming  them)  of  the 
value  of  $98,297.62,  which  the  current  report 
of  appellant  filed  in  1908,  shows  bad  been 
pnr<4iased  with  the  funds  of  the  trust  and 
which  It  Is  alleged  bad  depreciated  In  value; 
and  the  petition  prays  that  appellant  guard- 
Ian  be  required  to  account  to  tbe  estate  for 
the  moneys  so  Invested,  together  with  inter- 
est on  tbe  same. 

Appellant's  demurrer  to  the  petition  was 
overruled,  and  thereupon  It  filed  an  answ« 
In  two  paragraphs.  The  substance  of  appel- 
lant's answer  Is  that  It  bad  invested  the 
trust  funds  in  stocks  and  bonds,  as  alleged 
lu  the  petition,  of  certain  named  public  serv- 
ice, railroad,  and  other  private  corporations 
in  and  outside  of  the  state  of  Indiana,  and 
in  nontaxable  bonds  of  Indiana  municipal 
corporations,  except  that  item  1  set  out 
therein  of  $1,300,  stock  of  the  Indiana  Na- 
tional Bank,  belonged  to  and  was  owned  by 
said  Pleasant  H.  Griffith  before  the  said  In- 
diana Trust  Company  was  appointed  his 
guardian,  and  that  it  bad  received  that  stock 
from  its  predecessor  in  tbe  trust  as  a  part 
of  the  assets  of  the  estate  of  the  ward,  and 
except  that  tbe  second  Item  of  stock  men- 
tioned in  the  petition,  being  $9,500  worth  of 
Atlas  Engine  Works,  6  per  cent  preferred 
stock,  has  been  sold  by  this  guardian  for  Its 
full  value,  and  at  and  for  the  full  price  paid 
by  It  for  such  stock,  and  that  the  Brown- 
Ketcham  Iron  Works,  6  per  cent  preferred 
stock  of  tbe  value  of  $3,000,  being  the  third 
Item  of  stock  set  out  In  the  petition,  was 
purchased  by  this  guardian  on  April  28, 
1903,  under  the  special  order  and  direction 
of  the  court;  that  it  admitted  that  in  its 
reports  prior  to  1906  appellant  did  not  Item- 
ize the  bonds  In  question  by  their  names 
and  specific  value  and  cost  etc.,  of  a  cer- 
tain aggregate  sum  for  which  It  claimed 
credit  but  that  in  its  sixth  report  to  tbe 
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court,  in  1906,  It  did  report  sncta  bonds  spe- 
cifically by  name,  character,  and  cost  and 
claimed  credit  for  the  aggregate  sum,  which 
then  amounted,  for  said  bonds,  to  $56,033.50, 
and  that  such  report  was  approved  by  the 
court;  that  since  such  report  it  has  pur- 
chased additional,  bonds  of  the  same  charac- 
ter to  the  amount  of  $38,279.02,  and  has  in 
Its  seventh  report,  in  1908,  specified  the  same 
and  claimed  credit  for  that  additional  sum; 
that  the  depreciation  in  the  value  of  such 
bonds  at  the  market  value  Is  not  more  than 
$5,000. 

It  Is  further  alleged  that  "the  bonds  Were 
valid,  genuine,  and  regular,  •  •  •  and 
that  it  invested  said  moneys  in  said  bonds 
for  the  reason  that  they  were,  and  It  in 
good  faith  believed  the  same  to  be,  safe, 
sound,  desirable,  and  profitable  investments 
of  the  money  of  its  said  trust,  •  •  •  and 
that  the  matter  of  the  investment  of  said 
moneys  in  said  bonds  was  submitted  to  the 
board  of  directors  of  said  Indiana  Trust 
Company,  guardian  aforesaid,  and  that  said 
board  fully  aud  duly  Investigated  and  exam- 
ined said  bonds  and  stocks  and  their  values 
and  securities,  and  after  such  investigation 
and  examination  directed  and  ordered  said 
moneys  invested  in  said  bonds  at  and  for 
the  amounts  paid  for  them  by  this  guardian, 
'and  for  the  amounts  at  which  they  were 
repprted  to  the  court,  and  that  said  invest- 
ments were  made  in  good  faith." 

Appellee  demurred*  to  this  answer  for 
want  of  facts  to  constitute  a  defense  to 
the  petition.  This  demurrer  was  sustained, 
and  appellant  elected  to  stand  upon  Its  an- 
swer and  refused  to  plead  further,  where- 
upon the  court  decreed  that  appellant  should 
take  out  of  \ts  account  with  the  estate  the 
bonds  (designating  them),  and  that  it  should 
charge  Itself  with  the  amount  Invested  by 
it  in  the  purchase  of  them,  to  wit,  $93,997.32, 
together  with  interest  at  the  rate  of  6  per 
cent,  from  the  date  of  the  decree,  and  ren- 
dered judgment  against  appellant  for  costs. 
From  this  Judgment,  this  appeal  is  taken, 
and  the  errors  assigned  are  based  on  the  rul- 
ings of  the  court  in  overruling  appellant's 
demurrer  to  the  petition  and  in  sustaining 
appellee's  demurrers  to  the  two  paragraphs 
of  answer. 

The  central  and  vital  question  Is  whether 
the  provisions  of  the  ac*:  of  1893,  authorizing 
the  Incorporation  of  loa  i  and  trust  and  safe 
deposit  companies  (Acts  1893,  p.  344;  Bums 
1908,  H  4942  to  4959),  grant  to  such  a  com- 
pany a  discretion  so  broad  and  plenary  In 
the  Investment  of  the  funds  of  a  ward  or 
other  cestui  que  trust  that,  when  exercised 
without  submitting  the  question  to  the  court 
in  which  supervision  of  the  trust  rests  and 
acting  on  its  order,  it  is  absolved  from  lia- 
bility for  loss  in  the  subsequent  deprecia- 
tion in  value  of  the  investment. 

It  is  from  the  authority  granted  by  that 
act  that  appellant  received  its  appointment 
as  guardian  of  the  estate  of  Griffith  at  the 


bands  of  the  lower  court,  and  It  is  contended 
by  its  counsel  that  the  sixth  subdivision  of 
section  10  of  the  act,  being  section  4953, 
Bums  1908,  grants  it  the  wide  and  exonera- 
tive discretion  in  investing  the  estate  of  its 
ward  indicated  above.  That  part  of  the 
act  from  which  it  Is  insisted  such  authority 
and  discretion  Is  derived  reads  as  follows: 
"Sixth.  The  directors  of  any  suCh  corpora- 
tion shall  have  discretionary  power  to  in- 
vest all  moneys  received  by  it  on  deposit  or 
in  trust  in  any  such  personal  securities  as 
are  not  hereinafter  expressly  prohibited; 
and  it  shall  be  held  responsible  to  the  own- 
ers, or  cestui  Qtie  trust,  of  such  moneys,  for 
the  validity,  regularity,  quality,  value  and 
genuineness  of  all  such  Investments  and  se- 
curities at  the  time  the  said  investments  are 
so  made,  and  for  the  safe-keeping  of  the  evi- 
dences and  securities  thereof,  but  if  any  spe- 
cial direction,  agreement  or  trust  is  imposed 
upon,  made  or  conferred  in  and  by  the  order. 
Judgment  or  decree  of  any  court;  or  by  the 
terms  and  conditions  of  any  last  will  and 
testament,  or  other  document,  contract,  deed, 
conveyance  or  other  written  instrument,  as 
to  the  particular  manner  in  which,  or  the  par- 
ticular class  or  kind  of  securities,  funds  or 
property,  whether  real  or  personal,  the  same 
shall  be  Invested  In,  then  the  said  corpora- 
tion shall  follow  and  carry  out  such  order. 
Judgment,  decree  or  other  appointment,  con- 
tract, deed,  conveyance  or  other  written  in- 
strument, and  in  such  case  such  company 
sliall  not  be  held  liable  or  responsible  for 
any  loss,  damage  or  injury  which  may  occur 
or  be  incurred  by  any  person  or  cestui  que 
trust  by  reason  of  ite  performance  of  such 
trust  as  aforesaid." 

It  is  contended  that,  under  the  discretion- 
ary power  vested  in  appellant  under  the 
first  part  of  this  provision,  it  is  given  a  wide 
latitude  in  the  selection  of  securities  for  In- 
vestment; that  it  is  required  to  exercise 
only  good  faltli  and  due  care  in  the  selection 
of  the  securities  it  may  choose  to  buy;  that 
liability  Is  not  continued  after  the  time  such 
Investments  are  made  for  the  value  of  such 
securities;  and  that  it  is  not  necessary  to 
procure  an  order  from  the  court,  ajuthorizlng 
such  investment,  to  absolve  it  from  liability. 

[1]  It  is  necessary  for  a  guardian  to  get  an 
order  from  the  court  before  investing  the 
funds  of  the  ward  only  when  the  statute  so 
provides.  When  it  is  not  provided,  the 
guardian  is  vested  with  a  discretion.  21  Cyc. 
8788 ;  17  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
432;  89  Am.  St  Rep.  292,  note;  Gary  v. 
Cannon,  38  N.  C.  64;  Mather  v.  Knox,  34  La. 
Ann.  410;  Durrett's  Guardian  v.  Common- 
wealth, 90  Ky.  312,  14  S.  W.  189;  Sherry 
V.  Sansberry,  3  Ind.  320.  But  while  such 
investments  may  be  made,  yet,  if  made  with- 
out an  order  from  the  court,  the  risk  is 
with  the  guardian.  In  re  Cardwell,  55  Cal. 
137;  Nagle  v.  Robins,  9  Wyo.  211.  62  Pac. 
154,  796;  COflSn  v.  Bramlltt,  42  Miss.  194. 
97  Am.   Dec.  449;    Clark   t.   Anderson,  76 
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Ky.  Ill;  Robertson  v.  Robertson's  Trus- 
tee, 130  Ky.  293,  113  S.  W.  138,  132  Am. 
St  Rep.  368,  and  note ;  Sbeery  t.  Sansberry, 
3  Ind.  820;  O^icker  v.  State  ex  rel.,  72  Ind. 
242;  Woerner's  Am.  Law  of  Guardianship, 
p.  211;  21  Cyc.  88.  See,  also,  Brown  v. 
Wright,  39  Ga.  96,  101;  Mclntyre  ▼.'  People, 
103  111.  142;  Hughes  v.  People,  10  .lU.  App. 
148;  Carlysle  v.  Carlysle,  10  Md.  440;  For- 
rester ▼.  State,  46  Md.  154. 

[2]  There  Is  little  authority  to  show  that 
a  trustee  may  excuse  himself  by  showing 
that  he  has  conducted  the  business  of  Invest- 
Ing  Us  trust  funds  In  the  same  manner  that 
an  ordinarily  prudent  man  of  business  might 
do  with  his  own  property,  ^e  trustee  must 
conduct  himself  faithfully  and  exercise  a 
sound  discretion.  He  is  to  observe  bow  men 
of  prudence,  discretion,  and  intelligence  man- 
age their  own  afPairs,  not  In  regard  to  specu- 
lation, bnt  In  regard  to  the  permanent  dis- 
position of  their  funds,  considering  the  prob- 
able income,  as  well  as  the  probable  safety, 
of  the  capital  Invested.  A  business  man  of 
more  than  average  caution  may,  and  often 
does,  assume  Intentional  risks  In  the  Invest- 
ment of  his  own  property;  for  the  sake  of 
obtaining  a  greater  than  an  ordinary  in- 
come, be  will  often  invest  In  such  a  manner 
that  tbe  risk  of  ultimate  loss  Is  consider- 
able, and  sucb  speculative  use  of  his  prop- 
erty would  not  be  regarded  as  illegitimate, 
nor  as  deserving  of  any  censnre.  Ko  such 
risk  Is  permitted  to  the  trustee.  King  v. 
Talbot,  40  N.  T.  76;  Mills  v.  HotTman,  26 
Hun  (N.  T.)  594;  Adair  v.  Brimmer,  74  N. 
T.  639;  Worrell's  Appeal,  28  Pa.  44;  Ihm- 
sen's  Appeal,  43  Pa.  431;  Kimball  v.  Reding, 
31  N.  H.  852,  64  Am.  Dec.  333;  Clark  v. 
Garfleld,  8  Allen  (Mass.)  427;  Brown  v. 
French,  125  Mass.  410,  28  Am.  Rep.  254; 
Didtson's  Appeal,  152  Mass.  184,  25  N.  B.  99, 
9  L.  R.  A.  279;  Davis'  Appeal,  183  Mass. 
499,  67  N.  B.  604;  Mattocks  v.  Moulton,  84 
Me.  645,  24  Atl.  1004;  Smith  v.  Smith,  7  J. 
J.  Blarsb  (Ky.)  288;  Durrett's  Guardian  v. 
Gonunonwealth,  supra;  Learoyd  v.  Whitby, 
12  App.  Cas.  727,  733;  17  Am.  &  Eng.  Ency. 
of  liaw.  485,  437;  13  Am.  Law  Beg.  201; 
25  Am.  Law  Reg.  217,  225.  See  note  to 
Nyce's  Estate,  40  Am.  Dec.  506.  See  note 
to  Schmidt  V.  Shaver,  89  Am.  St  Rep.  292. 
See  note  to  Robertson  v.  Robertson's  £]8tate, 
132  Am.  St  Rep.  372;  3  Pomeroy's  Eq.  Ju- 
rlsp.  (Sd  Ed.)  |{  1071,  1704. 

[3]  The  use  of  the  words  "discretionary 
powor"  does  not  render  the  guardian  any  the 
less  liable  on  failure  to  properly  invest  and 
manage  the  trust  They  do  not  relieve  the 
appellant  of  the  high  degree  of  care  and 
prudence  required  of  guardians.  The  only 
effect  they  have  is  to  leave  the  guardian  free 
to  select  tbe  Investment,  but  the  care  re- 
quired of  the  guardian  in  making  the  selec- 
tion is  In  no  wise  diminished.  Indeed,  tbe 
care  to  be  exercised  must  be  commensurate 
with  tbe  freedom  given.  Holcomb  v.  Hol- 
comb,  11  N.  J.  Eq.  281;  In  re  Cant,  6  D«u. 


Sur.  (N.  T.)  269;  Bogart  y.  Van  Velsor,  4 
Edw.  Ch.  (N.  T.)  755;  Clark  v.  Garfleld,  8 
Allen  (Mass.)  427;  Davis'  Appeal,  183  Mass. 
409,  67  N.  B.  604;  Kimball  v.  Reding,  31  N. 
H.  352,  64  Am.  Dec.  333;  Pray's  Appeal,  84 
Pa.  100;  Hart's  Estate,  203  Pa.  480,  63  Atl. 
364;  Warren  v.  Pazolt,  203  Mass.  828,  846, 
89  N.  E.  381;  In  re  Hirsch's  Estate,  116  App. 
Dlv.  867,  101  N.  Y.  Supp.  893;  Id.,  188  N.  T. 
684,  81  N.  E.  1165;  66  Cent  L.  J.  244;  25 
Am.  Law  Reg.  217,  225;  Woerner's  Am.  Li  of 
Guardianship,  p.  207  et  seq.;  3  Pom.  Eq. 
Jurisp.  (3d  Ed.)  I  1073. 

[4]  The  rule  has  prevailed  In  this  state 
that  a  trustee  exercising  bis  own  discretion 
In  the  matter  of  the  Investment  of  the  trust 
fund  was  liable  for  loss  Incurred  by  depre- 
ciation; while  If  he  made  Investment  by  or- 
der of  court,  after  a  presentation  of  the 
facts,  he  was  absolved  from  liability  for 
such  loss.  In  the  case  of  Tucker  v.  State 
ex  rel.,  72  Ind.  242.  It  was  held  by  this 
court  that  an  Investment  of  trust  funds  in 
the  stock  of  an  ordinary  business  enterprise 
by  a  trustee  of  an  express  trust  appointed 
by  court  without  an  order  of  court,  is  an 
abuse  of  his  discretionary  control  over  the 
funds  so  Invested,  and  Involves  a  breach  of 
his  duty  as  such  trustee.  And  the  rule  so 
declared  is  In  entire  harmony  with  the  great 
weight  of  authority. 

[81  True  this  case  was  decided  before  tbe 
act  In  question  was  passed  and  became  a 
law;  but,  since  there  is  nothing  In  the  act 
showing  an  intention  not  to  adopt  the  limi- 
tation placed  on  the  discretionary  power  of 
a  guardian  by  tbe  rule  as  voiced  in  that 
case,  it  must  be  presumed  that  tbe  Legisla- 
ture in  enacting  the  statute,  and  that  part 
of  it  above  quoted,  meant  to  adopt  such  lim- 
itation; for  if  the  Legislature  use  words 
which  have  received  a  Judicial  construction 
they  are  presumed  to  be  used  in  that  sense, 
unless  the  contrary  Intent  can  be  gathered 
from  the  statute.  2  Lewis'  Sutherland  Stats. 
Const  (2d  Ed.)  i  399,  pp.  758,  759,  and  cases 
cited  under  note  86;  26  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  607;  Burk  v.  State,  27  Ind. 
430,  431 ;  State  t.  Berdetta,  78  Ind.  186, 188, 
38  Am.  Rep.  117;  Western  Union,  etc.,  Co. 
V.  Sdrcle,  103  Ind.  227,  229,  2  N.  E.  604; 
Board  V.  Bailey,  122  Ind.  46,  48,  23  N.  E. 
672;  Sopher  v.  State,  169  Ind.  177,  181,  81 
N.  E.  913,  14  L.  R.  A,  (N.  S.)  172 ;  Truelove 
▼.  Truelove,  172  Ind.  441,  444,  86  N.  E.  1018, 
88  N.  E.  516,  27  L.  R.  A.  (N.  S.)  220. 

The  rule  as  it  existed  at  the  time  of  this 
enactment  must  have  been  known  to  and  in 
the  mind  of  the  lawmaking-  power.  Under 
it  guardians  and  other  trustees  possessed 
certain  discretionary  duties  with  regard  to 
the  control  over  and  investment  of  the  trust 
funds.  An  exercise  of  tbe  discretion,  with- 
out submission  to  the  supervisory  direction 
of  the  court  having  Jurisdiction  was  at  tbe 
risk  of  the  guardian  or  other  trustee  if  loss 
incurred ;  while  an  exercise  of  the  discretion 
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under  the  approval  and  direction  of  tbe 
conrt  absolved  from  loss.  As  we  see  It,  clause 
6,  supra,  does  nothing  more  than  declare  that 
the  same  rule  shall  also  apply  to  the  com- 
ptinles  brought  into  life  by  the  statute  and 
authorized  to  act  as  guardian  when  acting 
in  such  a  trust  capacity  by  appointment — ^in 
short  to  apply  the  same  measure  of  duty  and 
responsibility  to  trust  companies  acting  in  a 
trust  capacity  as  to  a  private  person  so 
acting.  A  contrary  intent  is  not  disclosed  by 
the  provisions  of  the  statute.  The  clause 
above  quoted  does  not  declare  that  there 
shall  be  no  liability  when  such  a  company 
acts  solely  and  independently  of  the  discre- 
tion granted  to  it  It  does  expressly  declare 
that  there  shall  be  none  of  its  action  taken 
upon  the  specific  direction  of  the  court. 

[I]  Moreover,  statutes  are  to  be  so  con- 
strued as  to  sustain  their  constitutionality, 
rather  than  to. place  upou  them  a  construc- 
tion which  would  render  them  Invalid.  26 
Am.  &  Eng.  Bncy.  of  Law  (2d  Ed.)  p.  640; 
Brown  v.  Buzan,  24  Ind.  194;  Phenix  Ins. 
Co.  V.  Burdett,  112  Ind.  206,  13  N.  E.  705; 
McCreery  v.  Fallis,  162  Ind.  255,  67  N.  B. 
673 ;  United  States  Ex.  Co.  v.  State,  164  Ind. 
196,  73  N.  E.  101 ;  Hargls  v.  Board,  165  Ind. 
194,  73  N.  E.  915. 

The  construction  of  clause  6  contended  for 
by  appellant  might  well  cast  doubt  on  its 
validity.  It  would  place  natural  persons  act- 
ing as  guardians,  or  in  other  trust  capaci- 
ties, in  a  class  on  which  the  law  ImiMsed 
narrower  powers  and  a  greater  liability  than 
on  these  corporations,  while  acting  in  ez; 
actly  the  same  fiduciary  relations.  Whether 
this  can  be  done  without  a  violation  of  con- 
stitutional limitations  may  well  be  doubted. 

It  must  follow  that  the  investment  of  the 
trust  funds  by  appellant  guardian  without 
authority  of  court  was,  under  the  rule  ex- 
isting in  tills  state  and  generally  outside,  an 
abuse  of  its  discretionary  control  of  its  trust 
Manifestly  to  give  the  statute  the  meaning 
contended  for  by  appellant  would  place  trust 
funds  at  the  mercy  of  guardians.  The  rule 
that  there  must  be  the  directive  order  of 
court  to  work  absolution  to  the  guardian  for 
loss  is  a  wholesome  one  in  this  day  of  promo- 
tion, exploitation,  and  the  underwriting  of 
the  obligations  of  industrial  euterprlses. 

In  this  state  the  rule  announced  in  Tucker 
V.  State  ex  rel.,  supra,  approaches  the  strict- 
ness of  the  English  rule  announced  in  Clough 
V.  Bond,  3  M.vlne  &  Craig,  490.  Some  of  the 
states  In  early  days  broke  away  from  the 
strict  English  rule  and  adopted  a  less  fixed 
standard.  See  Harvard  College  v.  .\mory,  9 
Pick.  (Mass.)  446,  which  is  the  leading  case 
on  this  point  But  the  reasons  advanced 
therein  for  not  adopting  the  English  rule  In 
all  its  strictness,  requiring  an  investment  of 
trust  funds  in  real  estate  or  government  se- 
curities, DO  longer  exists,  and  the  tendency 
is  properly  towards  the  full  strictness  of  that 
rule.    3  Pom.  Eq.  JuriSp.  (3d  Ed.)  i  1074; 


Woerner's  Am.  Law  of  Guardianship,  pp.  211, 
212;   Perry  on  Trusts  (6th  Ed.)  §  456. 

From  the  latter  we  quote:  "There  are  now 
national,  state,  county,  town,  and  city  bonds 
iu  sufficient  amounts  to  abisorb  all  trust 
funds  seeking  investment,  and  it  is  not  to  be 
denied  that  such  investments  are  more  per- 
manent and  safe.  It  may  be  admitted  that 
great  public  emergencies  and  national  dan- 
gers have  an  unfavorable  eftect  up<xi  the  val- 
ue of  public  securities ;  but  such  emergen- 
cies and  dangers  have  the  same  effect  upon 
the  stocks  of  private  corporations.  In  addi- 
tion to  these  depressing  Influences  the  cap- 
ital of  such  companies  runs  the  risks  and 
chances  of  trade,  business,  and  speculation. 
CaI{^uitles  that  depress  public  credit  seldom 
occur ;  while  the  risks  of  trade  are  constant 
It  would  seem  to  be  the  wiser  course  to  "with- 
draw the  funds  settled  for  the  support  of 
women,  children,  and  other  parties  who  can- 
not exercise  an  active  discretion'  in  the  pro- 
tection of  their  interests,  as  much  as  possi- 
ble from  the  chances  of  business.  It  may  be 
said  that  settlors  may  always  do  this  by  di- 
recting in  what  manner  the  funds  settled  by 
them  shall  be  invested.  But  it  would  seem  to 
be  wiser  for  the  court  to  establish  the  safest 
rule  in  the  absence  of  special  directions,  and 
leave  to  the  settlor,  if  he  prefers,  to  direct 
a  less  safe  Investment"  A  further  relaxa- 
tion of  the  rules  governing  guardians  cannot 
be  sanctioned. 

[7]  But  if  all  the  above  be  not  true — and  we 
grant  appellant  that  it  is  required  only  "to 
exercise  such  diligence  and  care  in  discharg- 
ing its  duty  as  ordinarily  prudent  men  ex- 
ercise fn  reference  to  their  own  affairs" — can 
it  then  be  said  the  ordinarily  prudeut  man 
invests  practically  his  entire  wealth  In  stocks 
and  bonds,  many  of  which  are  of  fiuctuating 
and  uncertain  value?  To  state  the  question 
is  to  answer  it  In  the  neizallve.  See  Dick- 
son's Appeal,  supra;  Davis'  Appeal,  supra; 
Warren  v.  Pazolt  supra. 

[t]  The  mere  fact  that  the  several  current 
reports  filed  by  appellant  were  approved  by 
the  conrt  is  no  bar  to  appellee's  action,  for 
the  approval  of  the  various  reijorts  were  ex 
parte  proceedings  such  as  are  usually  made 
in  passing  accounts  current  of  guardians  and 
partial  reports  of  executors  and  administra- 
tors. "Ex  parte  orders  made  by  the  court 
in  the  matter  of  a  guardianship  or  of  ap- 
proval of  action  theretofore  taken  by  him, 
like  those  made  in  the  settlement  of  estates, 
are  regarded  as  prima  facie  correct  but  are, 
as  a  rule,  within  the  control  of  the  court  mak- 
ing them,  until  final  settlement  of  the  guardi- 
anship. Such  orders  may,  at  all  times  befor« 
final  settlement  or  discharge  of  the  guardian, 
be  set  aside,  corrected,  or  modified,  if  the  re> 
quirements  of  justice  demand  it"  State  ex 
rel.  Wiseman  v.  Wheeler,  127  Ind.  451, 26  N.  E. 
5.52,  1008 :  State  ex  rel.,  v.  Peckham,  136  Ind. 
199,  202,  36  N.  E.  28;  Candy  v.  Hanmore, 
76  Ind.  125,  128;  Daniels,  Adm'z.  r.  Bruce^ 
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95  N.  B.  5(50.  thto  term ;  21  Cyc.  179;  15  Am. 
ft  Eng.  Eucy.  of  Law  (8);  Henry's  Probate 
Law,  I  712. 

It  may  be  that  part  of  the  bonds  In  which 
appellant  inyested  the  funds  of  its  trust 
were  of  a'  class  unlrersally  approyed,  bat  no 
question  Is  presented  as  to  the  scope  of  the 
Judgment  rendered ;  the  sufficiency  of  the  pe- 
tition and  answers  thereto  being  alone  In- 
volved. 

Finding  no  error  in  the  record,  the  Judg- 
ment of  the  lower  court  is  affirmed. 

a76  Ind.  701) 

DANIEI^  T.  BBUCXl  «t  al.    (No.  21,848.) 
(Supreme  Court  of  Indiana.     June  22,  1911.) 

Appeal  from  Circuit  Court,  Gibson  Couuty; 

0.  M.  Welbom,  Judge. 

Petition  by  Kate  B.  Daniels,  administratrix, 
against  Abby  D.  Bruce  and  others.  From  an 
interlocutory  order  for  sale,  Kate  B.  Daniels  ap- 
peals aa  an  individual  defendant.     Affirmed. 

WoodBn  D.  Bobinson  and  William  £.  Stil- 
well,  for  appellant. 

COX,  J.  Tbis  Is  an  appeal  from  an  inter- 
locutory order  for  the  sale  of  real  estate,  made 
on  the  petition  of  Kate  B.  Daniels,  as  admin- 
istratrix de  bonis  non  with  the  will  annexed  of 
tbe  estate  of  William  B.  Daniels,  her  deceased 
husband,  to  malie  assets  to  pay  the  debts  of  his 
estate.  To  that  petition  she  was  made  a  party 
defendant  as  an  indivldaal,  and  prosecutes  a 
separate  appeal;  but  the  questions  involved  are 
identical  with  those  presented  and  determined  in 
the  appeal  of  Kate  B.  Daniels.  Administratrix, 
etc.,  V.  Abby  D.  Bruce  et  al.,  95  N.  E.  509,  No. 
21.845,  derided  by  this  court  this  term,  and, 
on  tbe  authority  of  that  case  and  for  the  rea- 
sons therein  given,  the  judgment  is  affirmed  in 
this  appeal. 

(in  Ind.  ni) 

CLEVELAND,  tt,  C.  &  ST.  L.  BY.   00.  t. 

LYNN.     (No.  21,650.)^ 

(Supreme  Court  of  Indiana.    June  20,  1911.) 

1.  Appeal  and  Bbbob  (§  1097*)— Detebmina- 
noN  ON  Prior  APPEAii— Law  of  Case. 

The  determination  by  the  Supreme  Court 
on  appeal  is  the  law  of  the  case  on  a  subsequent 
appeal. 

[E<d.  Note,— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4358-4368;    Dec.  Dig.  i 

2.  Railboads  (I  350*)— Gbosbino  Accident- 
Look  AND  Listen. 

A  person  crossing  a  railroad  track  at  a 
crossing  is  not  required,  as  a  matter  of  law,  un- 
der all  circumstances  or  conditions,  to  look  and 
listen  at  a  particular  time,  in  a  particular  di- 
rection, or  from  a  particular  place. 

[E5d.  Note. — For  other  cases,  see  Bailroads, 
Cent  Dig.  {{  1165-1192;   Dec.  Dig.  {  350.*] 

8.  RAiutOADS  (I  344*)— Ckobsino  Accident- 
Duty  TO  Look— Complaint. 

Where  plaintiff  was  struck  by  a  train  ap- 
proaching from  the  northeast  aa  be  was  cross- 
ing defendant's  double  tracks  at  a  crossing,  the 
fact  that  it  was  alleged  that  tbe  train  came  from 
the  northeast,  and  that  the  view  from  that  di- 
rection was  obstructed  by  a  watrh-house,  and 
that  there  was  no  obstruction  alleged  to  the 
south  and  east,  did  not  justify  an  inference  that 
plaintiff  was  under  no  obligation  to  look  south- 
east, but  should  have  kept  looking  to  the  north- 
east, or  looked  in  that  direction  after  he  passed 


the  watch-house;  it  being  his  duty,  also,  to  look 
to  the  southeast,  to  guard  against  possible  dan- 
ger from  that  direction. 

[Ed.   Note.— For  other  caaes,  see  Kailroa^ 
Dec.  Dig.  I  344.*} 

4.  Bailboavs  (I  344*)— Gbossino  Accidkmt. 

Where  a  complaint  for  injuries  at  a  rail- 
road crossing  alleged  that  on  the  day  plaintiff 
was  injured  he,  with  otbeis,  was  engaged  in 
moving  a  watch-house  and  had  just  placed  it, 
and  that  his  view  to  the  north  would  have  been 
obstructed  by  the  watch-house,  about  20  feet 
west  of  the  track,  continuously  up  to  a  point 
8  or  0  feet  from  the  west  track,  it  would  be 
coiuitrued  aa  alleging  that  the  obstructions  re- 
lated to  the  time  of  setting  the  watch-house  and 
of  the  accident,  and  was  not  objectionable  as 
referring  to  the  date  of  filing  tbe  complaint. 

[Ed.   Note.— For   other   cases,   see   Railroads, 
Dec  Dig.  I  344.*] 

5.  Bailroads  (|  844*)— Crossing  Accident— 
Oontribtjtobt  Neolioence — Complaint. 

Plaintiff  alleged  that  the  C.  company,  by 
which  he  was  employed,  had  a  large  number  of 
men  and  side  tracks  parallel  with  defendant's 
double  tracks;  that  he  was  engaged  with  fel- 
low servants  in  removing  a  watch-bouse,  which 
occasioned  the  obstruction  to  his  view  of  de- 
fendant's trains  approaching  from  the  north- 
east across  defendant's  tracks;  that  when  he 
got  to  the  southeast  comer  of  the  watch-bonsev 
which  was  located  nine  feet  west  of  the  west 
track,  he  stopped  and  looked  up  defendant's 
track  for  250  feet,  and  listened,  but  saw  no 
train  approaching  on  that  track ;  that  he  then 
looked  to  the  southeast,  took  two  or  three  steps 
in  the  avenue  toward  defendant's  tracks,  and 
just  as  he  got  one  of  his  feet  over  the  west 
rail  of  defendant's  west  track  he  was  struck 
by  an  engine  approaching  from  the  northpast,  , 
negligently  operated  in  violation  of  law,  and  in 
violation  of  the  city  ordinance,  limiting  speed 
of  trains  to  five  mil^  an  hour,  and  which  ap- 
proached withont  sounding  a  whistle  or  bell,  or 
other  warning.  Held,  that  tbe  facts  so  allegea 
did  not  require  a  finding  that  plaintiff  was  neg* 
ligent  as  a  matter  of  law,  on  the  theory  that  he 
was  bound  to  see  and  hear  what,  by  looking 
and  listening,  he  would  have  seen  or  beard,  the 
conditions  being  such  that  it  was  possible  that 
he  might  not  have  seen  or  heard,  though  ha 
looked  and  listened,  when  considered  in  connec- 
tion with  defendant's  duty  to  ring  the  bell,  and 
not  to  move  the  train  in  excess  of  five  miles  an 
hour. 

[Ed,   Note. — For  other   cases,   see  Bailroads, 
Cent.  Dig.  IS  1107-1112;   Dec.  Dig.  {  344.*] 

6.  Railboads  (|  327*)— Cbossino  Accidkni<— 
Dhtt  to  Stop. 

A  traveler  about  to  cross  a  railroad  track 
is  not  required  to  stop  before  attempting  h> 
cross,  unless  it  is  necessary  in  order  to  see. 

[Ed.   Note.— For   other  cases,   see  Railroads, 
Cent.  Dig.  Si  1043-1056;    Dec  Dig.  |  327.*1 

7.  TBIAL  (I  296*)— iNSTBUCnONS. 

In  an  action  for  injuries  at  a  railroad 
crossing,  the  court  charged  that  plaintiff,'  when 
approaching  and  attempting  to  cross  the  track, 
was  not  required,  as  a  matter  of  law,  to  look 
and  listen  at  any  particular  point,  or  at  any 
particular  time,  nor  was  be  required,  aa  a  mat- 
ter of  law,  to  look  in  one  direction  at  a  partic- 
ular time  and  in  another  direction  at  another 
particular  time;  the  law  only  requiring  that  he 
should  have  looked  and  listened  at  such  time, 
at  such  places,  and  in  such  directions  as  a  per- 
son exercising  ordinary  prudence  would  have 
done  nnder  similar  circumstances,  aa  shown  by 
all  the  evidence  in  tbe  case.  The  court  also 
charged  that  plaintiff  was  bound  to  use  ordi- 
nary care  as  he  approached  and  attempted  to 


•Tor  otbsr  cases  see  same  topic  and  ssctlon  NUMBESR  In  Dec.  Dig.  4  Am.  Dls.  Kay  Na,  Series  *  Se»''r  Indexes 
05  N.Efc— 87  '  Modlfled  on  rehearing,  98  N.  B.  67.    Rehearing  denied. 
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cross  the  tracks,  and  if,  as  he  approached,  he 
exercised  the  care  of  an  ordinarily  prudent  per- 
80n  under  all  the  circumstances,  and  was  unable 
to  see  and  hear  the  locomotive  until  it  was  too 
late  to  avoid  a  collision,  he  was  not  negligent. 
Held,  that  the  latter  instruction,,  when  con- 
strued with  the  former,  under  evidence  showing 
violation  of  a  speed  ordinance  and  a  failure  to 
ring  the  bell,  was  not  objectionable  as  i^oring 
the  look  and  listen  rule,  and  as  permitting  the 
jurv  to  say  whether  plaintiff  was  requireid  to 
look  and  listen. 

[Ei.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §§  705-713;   Dec.  Dig.  S  206.*] 
8.  Railkoads  (I  351*)— Gbossino  AociDEwr— 

InSTBUCnONS. 

An  instruction  that  persons  desiring  to 
cross  a  railroad  at  a  crossing  are  entitled  to  do 
80  and  are  only  required  to  exercise  ordinary 
care,  and  that  to  constitute  such  care  one  ap- 
proaching the  crossing  must  use  his  senses  of 
sight  and  hearing,  and  take  all  reasonable  pre- 
cautions to  avoid  injury,  the  kind  and  degree 
of  care  depending  on  the  circumstances  of  each 
case,  was  not  objectionable  as  authorizing  the 
jury  to  excuse  plaintiff  from  the  duty  of  look- 
ing and  listening,  nor  on  the  theory  that  the 
law  fixes  the  quantum,  of  care  to  be  used  in  that 
the  traveler  is  bound  to  look  and  listen  in  addi- 
tion to  using  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1193-1215;    Dec.  Dig.  S  351.»] 

0.  Railboadb  (I  312*)— CBOSSiNa  Accident— 

Signals— Statutes. 

Barns'  Ann.  St  190S,  |  5431,  requiring 
railroads  to  give  signals  on  approachin|;  high- 
way crossings,  does  not  apply  to  crossings  in 
cities  and  incorporated  towns  where  the  rail- 
roads are  subject  to  police  regulations  and  city 
■  ordinances  regulating  speed  and  signals. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  993;  Dec.  Dig.  {  312.*] 

10.  Appeal  and   Bbbob '({  1064*)— Instbuc- 
TIONS— Pbbjddice. 

Where,  in  an  action  for  injuries  at  a  high- 
way crossing  in  a  city,  the  court  instructed  that 
a  city  ordinance,  providing  that  whistles  should 
not  be  sounded  within  the  city,  except  in  making 
necessary  track  signals,  and  such  as  werb  ab- 
solutely necessary  to  prevent  injuries  to  per- 
sons and  property  other  than  that  of  the  rail- 
road company,  was  in  force,  defendant  was  not 
prejudiced  by  an  instruction  consisting  of  a 
copy  of  Bums'  Ann.  St.  1908,  §  5431,  with  ref- 
erence to  railroad  signals  at  highway  crossings. 
[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  g  1064.*] 

11.  Appeal  and  E^bob  (|  1067*)— Habuless 

EBROB— iNSTBUCnONS. 

Where  there  was  no  evidence  of  plaintifTs 
health,  except  as  to  his  physical  condition  aris- 
ing from  the  injury,  and  the  damages  were  re- 
stricted to  his  injuries,  defendant  was  not  prej- 
udiced by  refusal  of  an  instmction  that  the 
jury  should  consider  every  particular  phase  of 
plaintiff's  injuries,  including  loss  of  time,  if 
any,  with  reference  to  his  condition  and  ability 
to  earn  money  in  his  business  or  callinc:,  to  lim- 
it the  same  to  loss  arising  from  the  injury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  1067.*] 

12.  Negligence  (§  65*)— "Contbibutobt  Neq- 

LIGEKCB"— "INCUBBINO  RISK." 

In  actions  arising  out  of  noncontractual  re- 
lations, the  term  "incurring  risk"  is  synony- 
mous with  "contributory  negligence." 

[Eld.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  f  65.* 

For  other  definitions,  see  Words  and  Phrases, 
wl.  2,  pp.  1540-1547;   y<A.  8,  p.  7617.] 


13.  TbiAL    (8    252*)— INSTBUCTIONS— Applica- 

BiLiTT  TO  Evidence. 

Where,  in  an  action  for  injuries  at  a  rail- 
road crossing,  there  was  no  evidence  that  the 
watchman  was  absent  from  his  post  of  duty, 
a  requested  charge  based  on  the  hypothesis  that 
the  watchman  was  absent  at  the  time  of  Uie 
accident  was  property  refused. 

[EM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  596-612;  Dec.  Dig.  i  252.*] 

14.  Railboads  (I  351*)— Cbossino  Accident 
— Instbuctions. 

Where  plaintiflTa  view  of  defendant's  track 
to  the  northeast  was  obstmcted  by  a  watch- 
house,  and  the  train  by  which  he  was  struck 
at  the  crossing  approached  without  signal,  and 
at  a  speed  in  violntion  of  a  city  ordinance,  an 
instruction  that,  If  plaintiff  placed  or  assisted 
in  placing  the  watch-house,  he  could  not  be  ex- 
cused from  failing  to  see  and  observe  the  ap- 
proach of  the  train  that  struck  him,  without 
any  qualification,  was  properly  refused. 

[EW.    Note. — For   other   cases,    see    Railroads, 
Cent.  Dig.  SS  1193-1215;    Dec.  Dig.  g  351.*] 

16.  Tbial  (I  253*)— Instbuctions. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, a  requested  charge  that  where  an  injnry 
results  from  an  accident  that  ordinarily  careful 
and  prudent  men,  in  the  exercise  of  ordinary 
care,  would  not  have  foreseen  and  anticipated 
as  likely  to  occur,  the  law  regards  it  as  clearly 
accidental,  and  for  such  injury  no  one  is  liable, 
was  properly  refused  as  ignoring  the  question  of 
defendant's  negligence  per  se  in  failing  to  ring 
the  bell  and  reduce  speed  to  conform  to  speed 
and  bell  ordinances  enforceable  at  the  time  and 
place  of  the  accident. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «g  613-«23:    Dec.  Dig.  |  2.53.*] 

16.  Railboadb  (8  348*)— Cbossing  Accident 
— Evidence— Verdict. 

In  an  action  for  injuries  at  a  railroad  cross- 
ing, b^  plaintiff  being  struck  by  a  train  ap- 
proaching at  an  illegal  rate  of  speed,  without 
a  signal,  evidence  held  to  sustain  a  verdict  for 
plaintiff. 

[Ed.   Note.— For   other  cases,   see   Railroads. 
Cent  Dig.  gi  1138-1150;    Dec  Dig.  |  348.*] 

17.  Damages  (|  132*)— Pebsonai,  Irjubibb— 
ElXCESSIVE  Dauaoes. 

Plaintiff,  a  man  44  years  old,  in  good 
health,  with  an  expectancy  of  24  yean,  and 
earning  from  $1.76  to  $2.50  a  day,  was  Injured 
at  a  railroad  crossing  by  defendant's  negligence. 
His  left  limb  was  amputated  two  inches  below 
the  knee,  and  his  left  arm  was  left  crooked, 
weak,  and  Inefficient;  he  being  only  able  to  use 
the  thumb  and  index  finger.  He  was  foor 
months  in  the  hospital,  and  also  suffered  an  in- 
jury to  his  back  from  which  the  flesh  sloughed 
off  to  the  bones  in  a  space  as  large  as  one's 
hand.  At  the  time  of  the  trial,  he  still  suffer- 
ed pain  from  the  leg  and  back;  the  back  being 
tender  and  sore.  He  could  not  rest  against  any- 
thing; could  not  sleep  on  his  back  or  left  side; 
was  sleepless,  and  much  reduced  in  fiesh. 
Though  he  had  some  earning  capacity,  it  was 
greatly  reduced  and  would  be  expected  to 
grow  less.  Held,  that  a  verdict  for  $15,000  was 
not  excessive. 

[13d.    Note.— For   other   cases,   see  'Damages, 
Cent  Dig.  §8  372-385 ;    Dec.  Dig.  S  132.*] 

Appeal  from  Circuit  Court,  Putnam  Coun- 
ty; J.  W.  Rawley,  Judge. 
Action   by   Robert   R.   Lynn   against  tbe 

Cleveland,  Cincinnati,  Chicago  &  St.  liouls 
Railway  Company.  From  a  Judgment  for 
plaintifF  for  $15,000,  defendant  appeals.  Af- 
firmed. 


*For  other  cases  sea  aoma  topic  and  section  NUMBER  la  Deo.  Dig.  ft  Am.  Dig.  Key  No.  Sables  4  Rap'r  Indezea 
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I*  J.  Hackney,  F.  I/.  Littleton,  T.  C. 
Grooms,  and  Lamb,  Beasley,  Douthitt  & 
Crawford,  for  appelant.  John  O.  Piety  and 
Silas  A.  Hays,  for  appellee. 

MYERS,  J.  Tbls  Is  tbe  ^cond  appeal  In 
this  cause.  171  Ind.  589  (1908)  85  N.  B.  999, 
86  N.  B.  1017.  Upon  the  return  of  the  cause 
to  the  court  below,  a  further  or  fourth  para- 
graph of  complaint  was  filed,  to  which  a  de- 
murrer was  addressed  for  want  of  facts  suf- 
ficient to  constitute  a  cause  of  action,  and 
overruled,  and  that  ruling  Is  the  first  alleged 
error  presented. 

[1]  The  allegations  of  this  paragraph  with 
reference  to  looking  and  listening,  which  Is 
the  ground  of  attack  on  this  paragraph,  are 
identical  with  the  allegations  of  the  second 
and  third,  which  were  before  tbe  court  on 
tbe  former  appeal,  where  the  same  conten- 
tion was  made  as  here,  viz.,  that  the  com- 
plaint shows  that  appellee  did  not  look  or 
listen  until  he  was  within  two  or  three  steps 
of  the  track,  at  which  time  he  was  looking 
to  tbe  southeast,  when  be  was  immediately 
struck  by  a  train  coming  from  the  northeast, 
he  haTlng  alleged  a  previous  looking  to  the 
northeast,  and  showing  a  train  going  in  that 
direction  on  the  easterly  of  a  double  track; 
tbe  insistence  being  that  bis  failure  to  see  or 
hear  the  train  coming  from  tbe  northeast 
constitutes  contributory  negligence  as  a  mat- 
ter of  law. 

[2]  It  was  determined  on  the  former  ap- 
peal, under  the  same  allegations,  that  It  can- 
not be  said  as  a  matter  of  law  that,  under 
all  circumstances  or  conditions,  looking  and 
listening  at  a  particular  time,  in  a  particu- 
lar direction,  or  from  a  particular  place.  Is 
required.  Chicago,  etc.,  Co.  v.  Freta,  •  178 
Ind.  519,  90  N.  B.  76;  Greenawaldt  v.  Lake 
Shore  Co.,  165  Ind.  219,  74  N.  R  1081 ;  Cleve- 
land, etc.,  Co.  v.  Stewart,  161  Ind,  242,  68  N. 
B.  170;  Stoy  V.  LonisrUle,  etc.,  Co.,  160  Ind. 
144,  66  N.  B.  615;  P.,  C,  C.  &  St  L.  Co.  v. 
Burton,  139  Ind.  357,  37  N.  B,  150,  38  N.  E. 
594;  Chicago,  etc.,  Co.  v.  Hedges,  105  Ind. 
398,  7  N.  B.  801 ;  Greany  v.  Long  Island  Co., 
101  N.  Y.  419,  5  N.  E.  425;  Case  v.  Chicago, 
etc.,  Co.  (Iowa)  126  N.  W.  1037;  Minot  v. 
Boston,  etc.,  Co.,  73  N.  H.  317,  61  Atl.  509; 
Chicago,  etc.,  Co.  v.  Keegan,  112  111.  App. 
338;  Oldenburg  v.  N.  Y.,  etc.,  Co.,  124  N.  Y. 
414,  26  N.  B.  1021 ;  Elliott  on  Railroads  (3d 
Ed.)  {  1197a,  and  cases  cited. 

The  only  material  allegations  of  the 
fourth,  different  from  tbe  second  and  third, 
are  that  in  the  two  latter  there  is  no  direct 
allegation  as  to  the  direction  from  which  the 
train  which  struck  appellee  came;  while  in 
the  fourth  it  is  alleged  that  it  came  from  the 
northeast  The  opinion  of  tbe  court  in  the 
former  appeal  discloses  that  other  allega- 
tions of  the  second  and  tbird  paragraphs 
were  such  as  to  disclose  that  tbe  train  came 
from  the  northeast  The  able  counsel  ear- 
nestly insist  that  a  different  question  is  pre- 
sented by  the  fourth  paragraph,  in  the  alle- 


gation of  the  train  coming  from  the  north- 
east; but  tbe  application  of  the  rule  de- 
clared in  the  form»  appeal  and  former 
cases  does  not  seem  to  us  to  change  the 
situation.  Tbe  same  obstruction  and  the 
same  surrounding  conditions  are  alleged  in 
tbe  second  and  third  paragraphs. 

[3]  Appellant's  contention  amounts  to  tbls: 
That  as,  under  the  allegations,  appellee  first 
looked  to  tbe  northeast,  and  then  to  the 
southeast,  where  there  were  not  alleged  to 
be  any  obstructions,  and  the  train  came  from 
tbe  northeast,  be  should  have  either  looked 
first,  or  kept  looking  in  that  direction,  or 
looked  after  he  passed  tbe  watch-bouse. 
Tbe  complaint  alleges  that  tbe  view  to  the 
northeast  was  obstructed  until  appellee 
reached  a  point  within  eight  or  nine  feet  of 
the  west  t^t^ck;  that  the  track  was  double, 
and  from  a  short  distance  south  of  the  point 
where  be  was  located  curved  considerably  to 
the  south  and  east,  and  that  east  and  south 
of  these  tracks  were  the  yards  of  another 
railway  company,  In  which  were  many  tracks 
and  switches  curving  with  tbe  main  tracks 
of  appellant  It  is  not  averred  which  of  the 
two  tracks  was  used  for  the  north-bound,  or 
which  for  the  south-bound,  trains;  and  we 
cannot  say,  because  there  is  not  alleged  to 
have  been  an  obstruction  to  the  south  a'ld 
east,  that  he  was  under  no  obligation  to 
look  south  and  east,  and  should  have  looked 
to  the  northeast  It  was  bis  duty,  in  any 
evmt,  to  look  to  the  southeast,  because  he 
could  not  excuse  himself  for  not  looking  in 
that  direction,  also,  to  guard  against  pos- 
sible Injury.  Pittsburgh,  etc.,  Co.  v.  Selvers, 
162  Ind.  234,  67  N.  B.  680,  70  N.  B.  133 ;  Stoy 
V.  Louisville,  etc.,  Co.,  supra;  Malott  v. 
Hawkins,  159  Ind.  127,  63  N.  B.  308;  Mor- 
ford  V.  Chicago,  etc.,  Co.,  168  lod.  494,  63 
N.  E.  857. 

The  fact  that  no  obstruction  is  allegt'd  to 
the  south  and  east,  and  might  require  less 
attention  than  in  looking  to  the  northeast, 
in  any  event  only  shows  a  difference  In  tbe 
degree  of  care  required  as  to  one  direction 
rather  than  another,  and  still  leaves  tbe 
question  as  to  the  care  which  is  alleged  as 
to  looking  to  tbe  northeast,  and,  as  the  al- 
legations are  the  same  in  each  paragraph  on 
that  question,  it  must  be  held  to  have  been 
determined,  as  it  was  specifically,  as  is 
shown  by  tiie  opinion  on  the  former  appeal. 
It  Is  urged  that,  as  it  is  alleged  that  tbe 
track  was  straight  to  the  northeast,  and  no 
other  obstruction  than  tbe  watch-house  is  al- 
leged, it  must  be  taken  that  after  be  bad 
passed  tbe  watch-house  he  could  have  seen; 
but  it  is  averred  that  he  stopped  and  looked 
up  tbe  track  250  feet,  to  see  if  any  train 
was  approaching  from  that  direction,  and 
also  listened,  but  did  not  see  any  train  ap- 
proaching, nor  hear  one.  The  former  appeal 
directs  attention  to  this  allegation,  coupled 
with  showing  the  distance  the  train  would 
travel  in  a  few  seconds  and  tbe  possibility 
that  the  train  was  not  within  250  feet    If 
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appellant  had  desired  a  more  specific  al- 
legation as  to  what  distance  to  the  northeast 
the  track  was  straight,  or  as  to  what  was 
meant  by  a  considerable  distance,  it  should 
have  made  a  motioh  for  that  pnrpose.  The 
question  was  determined  adversely  to  appel- 
lant on  the  former  appeal,  In  which  it  was 
squarely  held  that  his  failure  to  look  to  the 
north  after  passing  the  watch-house  was  not, 
as  a  matter  of  law,  negligence. 

[4]  It  Is  next  nrged  that,  as  the  allega- 
tion is  that  a  person  approaching  the  track 
from  the  -west  "would  have  his  view  of  de- 
fendant's tracks  to  the  north  olJStructed  un- 
til," It  could  only  refer  to  the  date  of  filing 
the  complaint,  and  does  not  relate  to  the 
time  of  the  incident,  and  is  not  an  averment 
that  the  watch-house  did  obstruct  the  view. 
The  allegations  show  that  on  jthe  day  ap- 
pellee was  injured,  with  others  he  was  en- 
gaged in  moving  a  watch-house,  aud  Iiad  Just 
placed  it,  and  that  his  view  to  the  north 
would  have  been  obstructed  by  said  watch- 
house  about  20  feet  west  of  the  track,  con- 
tinuously up  to  a  point  within  8  or  9  feet  of 
the  west  track.  The  allegations  show  the 
obstructions  to  relate  to  the  time  of  setting 
the  watch-house,  and  of  the  accident,  and  is 
a  sufficient  allegation  of  the  obstruction,  for. 
If  It  would  obstruct,  necessarily  It  did. 

It  Is  next  urged  that,  as  appellant  has  al- 
leged In  detail  Just  what  he  did,  there  is  a 
clear  inference  of  contributory  negligence, 
based  upon  the  theory  that  he  was  bound  to 
see  and  hear  what,  by  looking  and  listening, 
he  would  have  seen  or  heard.  But  the  dif- 
ficulty with  appellant's  position  on  that  point 
is  that  that  is  asking  us  to  assume  that  he 
was  bound  to  look  or  listen  at  a  particular 
place,  in  a  particular  direction,  at  almost  a 
particular  instant  of  time,  Irrespective  of 
other  relations  or  conditions.  It  might  be  a 
fair  inference  of  fact,  but  there  Is  in  it  just 
the  dUTerence  between  looking  or  listening 
where  the  court  can  say  that  he  must  have 
seen  or  heard,  and  looking  and  listening  un- 
der conditions  where  It  is  possible  that  he 
might  not  have  seen  or  heard,  with  the  add- 
ed duty  of  appellant  to  have  a  bell  ringing, 
and  to  move  not  exceeding  five  miles  per 
hour. 

[6]  The  allegations  are  that  the  Chicago 
&  Eastern  Illinois  Company  had  a  great 
numl>er  of  main  and  side  tracks  east  of,  and 
parallel  with,  appellant's  trades,  and  that 
appellee  was  an  employe  of  the  former  com- 
pany, and  that  at  the  time  of  the  accident 
he  was  engaged  with  hta  co-workers  In  re- 
moving the  watch-honse  which  occasioned 
the  obstruction  of  which  he  complains  from 
the  south  side  of  Third  avenue  to  the  north 
side,  and  that  after  setting  the  watch-house 
appellee  started  from  a  point  on  the  north 
side  of  said  avenue,  about  20  feet  west  of 
appellant's,  west  trade,  to  cross  said  de- 
fendant's tracks,  and  when  be  got  to  the 
southeast  comer  of  the  watch-house  (which 
is  elsewhere  alleged  to   have  been  In  dl- 


I  menslons  nine  feet  north  and  south,  and  six 
I  feet  east  and  west,  and  nine  feet  west  of 
,  the  west  track)  "he  stopped  and  looked  up 
defendant's  tracks  for  a  distance  of  abont 
.  250  feet,  to  see  If  any  train  was  approaching 
I  from  that  direction,  and  also  listened  and 
I  did   not    see   any    train    approaching    from 
that  direction  on  defendant's  west  track,  and 
neither  did  he  hear  any  train  approaching 
on  said  track,  but  he  saw  and  heard  a  train 
on  said  defendant's  east  track  north  of  said 
avenue,    going  northeast,  wh^eupon  plain- 
tiff looking  to  the  southeast,  to  see  If  any 
trains  were  approaching  from  that  direction, 
took  two  or  three  steps  In  said  avenue  to- 
wards  defendant's  tracks,   and  Just  as  be 
got  one  of  his  feet  over  the  west  rail  of 
defendant's   west  track   the  defendant,   by 
and    through    its    servants    and    agents    in 
charge  of   a  locomotive  engine   drawing  a 
train  of  cars  approaching  said  avenue  from 
the   northeast,    unlawfully,    carelessly,   neg- 
ligently, and  In  violation  of  the  laws  of  the 
i  state  of  Indiana,  and  In  violation  of  said 
ordinance,   within   the   corporate  limits   of 
said  city,  ran   said  locomotive  engine  and 
train  of  cars,  without  coundinj;  the  whistle 
I  or  ringing  the  bell,  as  required  by  law,  and 
without  giving  any  notice  or  warning  what- 
I  ever,"  and  struck  appellee,  etc.     It  is  al- 
I  Icged  that  but  for  this  neglect  the  Injury 
'  would  not  have  occurred.    It  thus  sufflclent- 
,  ly    appears    that   appellee   was   a    traveler 
;  over  the  street  at  the  crossing.    The  ca^es 
'  of  Chicago,  etc.,  Co.  v.  McGandish,  167  Ind. 
648,   79   N.    E.   903,   and   South   Bend,   etc., 
;  Works  V.  Larger,  11  Ind.  App.  367,  39  N.  E. 
209,  are  not  in  point     In  the  former  there 
was  no  showing  that  the  injured  person  had 
any  right  to  be  where  he  was,  or  that  there 
I  was  any  duty  to  keep  a  bell  riugiug.     In 
j  the   Larger   Case,   appellee   was  a   licensee 
!  only.    Here  it  Is  shown  that  appellee  was  a 
traveler,  and  In  a  place  where  he  had  a 
right  to  be. 

The  evidence  shows  without  contradiction 
that  appellant's  tracks  north  of  Third  avenue 
were  in  a  direct  line  for  2,700  feet,  and  ran 
In  a  general  northerly  direction,  but  slightly 
east  of  north.  The  only  obstruction  to  the 
vision  north  and  east  was  the  watch-house 
which  appellant,  within  a  few  minutes,  had 
placed  on  the  north  side  of,  but  near  to,  the 
sidewalk  on  that  avenue,  the  east  line  of 
the  watch-house  being  10  feet  west  of  the 
west  rail  of  appellant's  west  track.  The 
watch-house  was  16.2  feet  north  and  south, 
8.2  east  and  west,  and  8  feet  high.  There 
were  no  physical  connections  between  the 
tracks  from  Third  avenue  north  for  a  dis- 
tance of  2,700  feet.  Appellee's  statement  of 
the  Injury  was  that  he  had  no  previous 
knowledge  that  the  two  tracks  were  operated 
by  appellant,  and  that  the  first  time  be  had 
been  on  the  west  side  of  the  tracks  was  on 
the  morning  of  the  injury,  when,  as  directed 
by  bis  foreman,  be  took  four  other  workmen 
and  moved  the  watch-house  from  the  sontli 
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side  of  Third  avenue  to  the  nortli  side,  and 
tbat  It  took  about  40  minutes  for  them  to 
more  It  across  and  set  It  in  position.  He 
started  to  a  tool  box  for  a  rule;  the  tool 
box  was  a  little  east  of  south,  near  a  cinder 
pit  upon  which  they  bad  been  working,  and 
the  cinder  pit  was  575  feet  from  the  shanty, 
bnt  across  several  tracks.  When  he  started, 
he  was  on  the  west  side  of  the  watch-house, 
near  the  southwest  corner,  on  the  north  side 
of  Third  avenue;  that  he  went  east  six  or 
eight  feet,  and  looked  up'  the  track  north 
250  or  300  feet,  and  could  see  no  further  on 
account  of  the  corner  of  the  watch-house; 
that  he  looked  east,  and  saw  the  flagman 
60  or  80  feet  east  of  him;  that  be  did  not 
look  north  again,  because  he  thought  he  had 
looked  far  enough,  and  saw  nothing,  and  It 
looked  clear  to  him,  and  then  turned  and 
started  diagonally  across  the  street  and 
tracks,  and  did  not  again  look  north,  and 
when  be  had  gone  three  or  four  steps,  and 
gone  ten  or  twelve  feet,  and  as  he  was  about 
to  advance  his  left  foot  over  the  west  rail, 
he  was  struck  by  a  train  coming  from  the 
north.  The  evidence  varies  as  to  the  speed  of 
the  train;  some  witnesses  putting  it  as  much 
as  25  to  30  miles  an  hour,  others  at  12  or  16, 
bat  no  one  at  less  than  8.  The  engineer 
fixes  it  at  from  8  to  12  miles  an  hour.  The 
speed  ordinance  was  6  miles  per  hour,  and 
required  the  continuous  ringing  of  the  bell. 
To  the  south  and  east  the  tracks  were  un- 
obstructed for  a  distance  of  about  1,100 
feet  tboogh  a  twoHlegree  curve  to  the  east 
set  in  400  feet  from  the  watch-house.  At 
any  point  between  the  watch-house  and  west 
Tall  of  the  tracks,  the  tracks  northeast' were 
straight  and  unobstructed  2,700  feet 

Upon  this  state  of  the  evidence,  the  court 
charged  the  jury  by  the  fourth  instruction 
as  follows:  "It  cannot  be  said  as  a  matter 
of  law  that  plalntlft  while  approaching  and 
attempting  to  cross  defendant's  tracks  at 
Third  avenue,  should  have  looked  and  listen- 
ed for  approaching  locomotive  engines  and 
trains  at  any  particular  point,  or  at  any 
particular  time,  or  that  he  should  have  look- 
ed In  one  direction  at  a  particular  time,  and 
In  another  direction  at  another  particular 
time.  These  are  questions  for  you  to  deter- 
mine. The  law  simply  says  that  he  should 
have  looked  and  listened  at  such  time,  at 
such  places,  and  in  such  directions  as  a  per- 
son exercising  ordinary  prudence  would  have 
done  under  the  circumstances  surrounding 
the  plaintiff  at  the  time,  as  shown  by  all 
the  evidence  in  this  case."  By  the  fifth  in- 
struction: *The  plaintiff  under  the  law  was 
bound  to  use  ordinary  care  as  he  approached 
and  attempted  to  cross  defendant's  tracks 
at  Third  avenue,  and  if  the  evidence  shows 
that  as  he  approached  and  attempted  to 
cross  said  track  he  exercised  that  degree  of 
care  that  an  ordinarily  prudent  person  would 
have  exercised  under  all  the  circumstances 
surrounding  him,  as  shown  by  all  the  evi- 
dence In  this  case,  and  was  unable  to  hear 


and  see  the  locomotive  engine  approaching, 
until  it  was  too  late  to  avoid  a  collision, 
then  he  was  not  gqilty  of  contributory  negli- 
gence." By  the  sixth  instruction  the  jury 
were  instructed  that:  "Persons  who  desire 
to  cross  a  railroad  track  at  a  point  where 
a  highway  crosses  the  same  have  a  right  to 
do  so,  and  are  only  required  to  exercise  or- 
dinary care  in  doing  so.  To  constitute  such 
care,  one  approaching  a  railroad  crossing 
must  use  bis  senses  of  sight  and  bearing, 
and  take  all  reasonable  precautions  to  avoid 
Injury  by  passing  locomotives,  engines,  and 
trains.  The  kind  and  degree  of  care  to  be 
taken  must  depend  upon  the  drcnmstances 
of  each  case.  Thp  traveler  is  required  to 
act  as  a  person  exe..Islng  ordinary  care  and 
prudence  would  act  under  the  circumstances 
surrounding  him.''  No  other  instructions 
were  given  upon  the  subject  of  looking  or 
listening. 

[6]  It  is  objected,  as  to  the  fifth  instruc- 
tion, that  the  law  fixes  the  quantum  of  care 
required  of  a  traveler  about  to  cross  railroad 
tracks,  and  that  It  requires  him  to  stop  and 
look  and  listen.  The  rule  does  not  go  so 
far  as  to  require  stopping,  unless  it  Is  nec- 
essary, in  order  to  see,  that  he  should  stop, 
ElUott  on  Ballroads  (3d  Ed.)  §{  1166a,  1167. 
The  rule  In  Malott  v.  Hawkins,  supra,  on 
that  point  goes  no  further  than  to  hold  that 
the  traveler  must  use  ordinary  care  to  select 
a  place  from  which  to  look  or  listen.  If 
the  rule  in  Pittsburgh,  etc,  Co.  v.  West,  34 
Ind.  App.  95,  69  N.  E.  1017,  should  obtain 
upon  the  subject  of  the  presumption  of  see- 
ing, it  should  be  restricted,  as  in  that  £ase, 
to  what  is  within  the  range  of  vision,  unless 
the  traveler  falls  to  exercise  ordinary  care 
In  selecting  the  place  from  which  to  look. 

[7]  The  instruction  Is  to  be  considered 
with  relation  to  other  established  rules  of 
law,  and  other  evidence,  and  especially  with 
the  fact  shown  by  the  evidence  of  the  exist- 
ence of  an  ordinance  limiting  speed  to  five 
miles  per  hour,  and  requiring  the  continuous 
ringing  of  the  hell,  and  it  is  shown  by  the 
evidence  that  appellee  had  knowledge  of  the 
speed  ordinance,  and  had  a  right  to  rely  up- 
on It  It  is  objected  to  the  fifth  instruction 
that  it  ignores  the  look  and  listen  rule,  and 
leaves  it  to  the  jury  to  say  that  appellee 
was  not  required  to  look  and  listen,  and  that 
it  was  sufiicient  that  he  should  have  used 
ordinary  care  to  acquit  him  of  negligence, 
"though  he  failed  to  stop  and  look  and  lis- 
ten." The  instruction  is  not  open  to  the  criti- 
cism made,  when  taken  In  connection  with 
the  fourth  charge  upon  the  subject  of  using 
his  senses,  and  taking  all  reasonable  pre- 
cautions for  his  safety. 

[S]  The  objection  to  the  sixth  instruction 
Is  that  it  leaves  it  to  the  jury  to  excuse  ap- 
pellee from  looking  and  listening.  It  need 
hardly  be  suggested  that  ordinary  care  re- 
quires the  use  of  the  senses  of  sight  and 
hearing,  and  their  application  to  conditions 
where  seeing  and  hearing  will  be  of  practical 
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avail,  and  the  Instruction  requires  all  rea- 
sonable precautions  to  be  taken,  which  In- 
clude the  use  of  those  senses.  The  instruc- 
tion is  also  assailed  upon  the  ground  that 
It  Is  claimed  that  the  law  fixes  the  quantum 
of  care  to  be  used  by  a  traveler  In  cases  of 
this  kind,  and  it  is  not  enough  that  he  use 
ordinary  care,  and  use  his  senses  of  sight 
and  bearing,  but  he  must  assume  that  there 
is  danger,  and  act  upon  that  assumption; 
that  he  must  listen  for  signals,  and  look  at- 
tentively up  and  down  the  track;  and  upon 
another  ground,  that  the  court  cannot  tell 
the  Jury  the  kind  of  care  to  be  exercised, 
and  leave  it  to  the  Jury  to  determine  that 
ordinary  care  does  not  require  the  traveler 
to  look  and  listen.  These  two  positions  as 
to  the  same  Instruction  lead  to  a  legal  sole- 
cism, for,  if  the  law  fixes  the  quantum  of 
care  in  every  case  by  a  hard  and  fixed  rule, 
then  the  court  must  so  charge,  and  that  re- 
sults directly  in  the  Jury  being  told  the  kind 
of  care  that  is  to  be  exercised,  which  is  well 
understood  to  be  ordinary  care.  We  are  not 
able  to'  see  that  the  Instruction  is  open  to 
these  objections. 

Instructions  9,  10,  and  11  requested  by 
appellant,  and  given,  presented  the  question 
of  the  Increased  vigilance  required  in  the 
presence  of  known  dangers,  or  hazards,  and 
were  not  otherwise  materially  different  from 
the  questions  presented  by  instructions  4, 
6,  and  6.  It  would  be  inexpedient,  if  not 
impossible,  to  lay  down  a  hard  and  fast 
rule  upon  the  subject  of  the  quantum  or 
character  of  care  required  in  every  case,  or 
to  go  further  than  the  courts  have  gone  in 
applying  a  general  rule,  by  saying  that  rea- 
sonable care  must  be  used  In  view  of  all  the 
circumstances  and  conditions,  in  which  are 
Involved  the  necessary  elements  of  looking 
and  listening  and  their  attendant  conse- 
quences, the  requirement  to  stop  when  nec- 
essary. In  order  to  see  or  hear,  to  look  or 
listen  from  positions  where  their  exercise 
will  be  of  avail  In  seeing  or  hearing,  the 
requirement  of  increased  caution  in  the  press - 
ence  of  known  dangers,  or  signals;  but,  after 
all,  each  case  must  stand  upon  Its  own  pe- 
culiar circumstances  and  facts. 

Other  general  Instructions  given  on  the 
subjects  of  credibility  of  witnesses,  looking, 
listening,  and  care  are  assailed  by  appellant 
We  have  examined  each  of  them  with  care; 
they  are  numerous  and  voluminous,  and  It 
would  unduly  extend  this  opinion  to  set  them 
out,  but  we  are  unable  to  discover  harmful 
error  In  them. 

[9,10]  Instruction  14  consisted  of  the 
reading  of  section  5431,  Bums  1908,  on  the 
subject  of  signals  at  highway  crossings.  The 
instruction  was  in  n'o  wise  applicable  In  this 
case  as  to  a  crossing  signal.  The  proviso  of 
the  act  was  for  the  purpose  of  marking  the 
distinction  between  rural  highway  crossings, 
and  the  police  regulations  In  cities  and  Incor- 
porated towns ;  and  the  section  Is  to  be  taken 
in  connection  with  the  ordinance  which,  by 


section  5,  provided  that  whlsUes  shall  not 
be  sounded  "within  the  city,  except  in  mak- 
ing necessary  track  signals,  and  such  as  may 
be  absolutely  necessary  to  prevent  injury  to 
persons  and  property  other  than  their  own," 
etc.;  and  upon  appellant's  application  the 
court  instructed  the  Jury  that  this  ordinance 
was  in  force,  so  that  in  no  event  could  ap- 
pellant be  harmed  by  the  instruction,  or  the 
Jury  misled,  believing  that  whistling  was  re- 
quired. Cleveland,  etc.,  Co.  v.  Miles,  162 
Ind.  646,  70  N.  B.  985. 

[11]  Cbmplalnt  Is  made  of  instmction  16, 
on  the  question  of  the  assessment  of  dam- 
ages. In  which  the  language  Is  used,  "Yon 
may  consider  every  particular  phase  of  his 
injuries,  loss  of  time.  If  any,  with  reference 
to  his  condition  and  ability  to  earn  money, 
in  his  business  or  calling;"  it  being  urged 
that  It  should  have  been  added,  "arising 
from  the  Injury,"  or  some  such  phrase. 
There  was  no  evidence  as  to  his  condition, 
other  than  his  physical  condition  arising 
from  the  injury,  and  the  damages  are  re- 
stricted to  bis  injuries.  Vandalia  Cioal  Co.  v. 
Temm,  92  N.  E.  49,  and  cases  there  cited. 

[12]  By  appellant's  fourteenth  instruction, 
the  court  was  requested  to  instruct  the  Jury 
that,  if  appellee  was  in  possession  of  his 
faculties,  and  knew  and  appreciated  the  ob- 
struction created  by  the  watch-house,  and 
went  voluntarily  upon  the  crossing  without 
taking  the  precaution  to  advise  himself  as 
to  trains  approaching,  as  fully  as  he  could 
have  done  without  the  watch-house,  he  in- 
curred the  risk,  and  cannot  recover.  "In- 
curring the  risk"  is  properly  applicable  to 
the  relation  of  master  and  servant,  and  while 
it  is  sometimes  referred  to  in  the  discussion 
of  cases,  except  in  case  of  master  and  serv- 
ant, it  is  so  used  only  as  a  synonym  for  "con- 
tributory  negligence." 

Appellant's  contention  Is  based  upon  some 
of  the  language  used  in  IndlEuaa,  etc.,  Co.  v. 
O'Brien,  160  Ind.  266,  65  N.  E.  918,  66  N.  B. 
742,  where  there  is  a  discussion  of  the  com- 
parative meaning,  force,  and  application  -of 
the  terms,  but  It  WUl  be  seen  that  the  de- 
cision Is  grounded  upon  the  proposition  that 
Incurred  risk  is  a  species  of  contributory 
negligence,  in  actions  arising  out  of  noncou; 
tractual  relations,  for  the  provision  of  the 
statute  as  to  the  burden  of  proof  of  contrib- 
utory negligence  is  held  to  apjriy,  and  also 
that  it  was  not  necessary  to  negative  knowl- 
edge, in  order  to  make  a  good  complaint  in 
that  case  as  against  the  rule  where  assump- 
tion of  risk  is  required  to  be  negatived.  The 
cases  are  collected  and  discussed  In  that 
case.  There  Is  perhaps  a  distinction  in  the 
law  of  master  and  servant  between  contribu- 
tory negligence  and  acceptance  of  the  risk, 
which  is  well  stated  in  the  text  of  Thomp- 
son on  Negligence,  {  4611;  Labatt,  Master 
and  Servant,  §§  305,  306.  Aside  from  this 
feature  of  the  Instruction,  the  point  is  dis- 
posed of  by  the  opinion  on  the  former  ap- 
peal, that  it  cannot  be  said,  as  a  matter  of 
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law,  that  a  traveler  Is  required  to  look  from 
any  particular  position,  regardless  of  all 
other  considerations.  The  question  was  ful- 
ly covered  by  the  nineteenth  Instruction  re- 
quested by  appellant,  which  Is  stronger  and 
more  specific  as  to  the  duty  of  appellee  than 
the  fourteenth. 

Instruction  16  was  predicated  on  the  doc- 
trine of  contributory  negligence  from  volun- 
tarily selecting  a  place  for  looking,  where 
seeing  la  partlalljr  obstructed,  based  upon  the 
rule  In  Landergan  v.  N.  Y.  Cent  fib.,  203 
Mass.  460,  89.N.  £}.  625.  The  distinction  be- 
tween that  case  and  this  Is  that  in  that  case 
there  was  no  requirement  for  signals,  and, 
as  Is  said  In  that  case,  with  respect  to  a 
traveler  seeing  gates  open,  but  the  watchman 
absent,  and  the  traveler  not  knowing  that 
the  gates  were  temporarily  out  of  use,  he 
was  Justified  In  regarding  this  as  a  circum- 
stance indicating  that  he  might  cross  in  safe- 
ty, and  if  nothing  more  appeared  It  would  be 
for  the  Jury  to  say  to  what  extent  he  was 
bound  to  extend  his  watchfulness,  and  this 
•was  practically  the  position  stated  In  the 
former  appeal,  upon  the  question  of  appellee 
being  required  to  look  after  he  passed  the 
watch-house,  taken  in  connection  with  appel- 
lant's duty  to  give  the  required  signal,  and 
the  limit  of  speed. 

[13]  Instruction  20  was  properly  refused, 
as  It  goes  to  the  question  of  the  watchman 
being  absent  from  his  post  of  duty,  but  the 
evidence  shows  that  the  watchman  was  at 
the  crossing,  and  there  is  no  evidence  that 
appellee  knew  where  be  should  be,  or  that 
he  was  not  where  he  should  be. 

[14]  Instruction  27  is  too  broad.  It  tells 
the  Jury  that.  If  appellee  placed  or  assisted 
In  placing  the  watch-house,  "he  cannot  be  ex- 
cused from  falling  to  see  and  observe  the 
approach  of  defendant's  train  which  struck 
htm,"  without  any  qualification. 

[IS]  By  the  twenty-ninth  instruction  the 
court  was  requested  to  Instruct  that,  "where 
an  Injury  results  from  an  accident  that  or- 
dinarily careful  and  prudent  men  In  the  ex- 
ercise of  ordinary  care  would  not  have  fore- 
seen and  anticipated  as  likely  to  occur,  the 
law  regards  It  as  purely  accidental,  and  for 
such  injury  no  one  can  be  held  liable."  The 
court  gave  the  following:  "If  you  believe 
from  the  evidence  that  the  injury  to  the  plain- 
tlff  was  caused  by  a  mere  accident,  then 
your  verdict  should  be  for  the  defendant." 
It  is  claimed  that  this  leaves  the  Jury  to 
determine,  as  a  matter  of  law,  what  Is  an 
accident.  The  court  also  Instructed  the  Jury 
that  negligence  Is  the  doing,  or  omitting  to  do, 
something  which  a  person  of  ordinary  pru- 
dence In  the  ezerdse  of  ordinary  care  would 
or  would  not  do  or  omit,  under  the  circum- 
stances. Appellant's  requested  Instruction 
states  that  abstract  question  of  law  correct- 
ly, M  does  also  that  given;   but  appellant's 


request  ignores  the  question  of  negligence 
per  se  in  the  failure  to  rUig  the  bell,  and 
the  speed  ordinance,  where  there  is  express 
duty,  coupled  with  the  known  dangers  in  ap- 
proaching crossings,  and  where  a  careful 
and  prudent  man  might  reasonably  expect 
danger  and  collision — the  very  thing  to  be  • 
guarded  against,  and  for  which  the  ordinance 
was  enacted — so  that  appellant  was  not 
harmed  by  the  failure  to  $^ve  the  Instruction. 

Other  questions  are  ix'esented  as  to  ad- 
mission and  rejection  of  evidence.  We  have 
examined  them  In  detail ;  they  each  Involve 
uncontradicted  or  immaterial  facts,  or  were 
properly  admitted  or  rejected. 

[1 6]  In  the  absence  of  the  signal,  and  with 
a  rate  of  speed  greatly  in  excess  of  the  speed 
ordinance,  we  cannot  say  that  the  evidence 
does  not  support  the  verdict  It  may  have 
been  a  fair  Inference  by  the  Jury,  as  appel- 
lant knew  of  the  speed  ordinance,  and  with 
an  ordinance  requiring  the  continuous  ring- 
ing of  the  bell,  that  if  these  precautions  had 
been  observed  he  would  not  have  been  in- 
jured, even  though  he  did  not  look  further 
than  250  feet  to  the  northeast,  for  with  a 
train  within  that  distance  he  might  both 
from  the  rate  of  speed  required  and  from  a 
ringing  bell,  have  avoided  the  Injury,  or 
passed  In  safety;  at  least,  upon  the  ques- 
tion of  his  alleged  negligence,  the  mattw 
was  for  the  Jury  under  all  the  evidence. 

[17]  The  damages  are  claimed  to  be  exces- 
sive. Appellee's  left  leg  was  amputated  two 
Inches  below  the  knee;  the  .left  arm  left 
crooked,  weak  and  inefllclent ;  only  the  thumb 
and  index  finger  being  of  use.  He  was  four 
months  in  a  hospital ;  he  sufTered  an  Injury 
to  his  back  from  which  the  flesh  sloughed 
off  to  the  bones  In  a  space  as  large  as  one's 
hand ;  he  still  suffers  pain  from  the  leg  and 
back;  the  back  Is  tender  and  sore,  and  he 
cannot  rest  against  anything;  cannot  sleep 
on  hla  back  or  left  side,  and  does  not  rest 
well;  is  sleepless,  and  is  much  reduced 
in  flesh.  Though  he  has  some  earning  ca- 
pacity, it  is  greatly  reduced  and  may  rea- 
sonably be  expected  to  grow  less  from  the 
injuries.  He  was  44  years  old,  In  good 
health,  with  an  expectancy  of  24  years. 
When  at  work,  he  earned  from  $1.75  to  $2.60 
per  day.  The  measure  of  recovery  cannot  be 
determined  with  a  fine  distinction,  or  ap- 
proximate accuracy,  on  account  of  the  ele- 
ments of  pain  and  mental  suffering,  if  no 
other,  and  is  largely  a  matter  in  the  dis- 
cretion of  a  Jury,  and  we  are  only  authorized 
to  disturb  Judgments  when  it  appears  that 
they  are  produced  by  prejudice,  partiality, 
or  corruption,  and  nothing  of  that  character 
appears.  The  Judgment  is  rather  larger 
than  is  usual,  but  not  such  as  under  the  evi- 
dence to  shock  the  conscience  of  the  court, 
and  Is  affirmed. 
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INDIANA  UNION  TRAOTION  C30.  v. 
BEIXNOLDS.     (No.   21,869.) 

(Supreme  Gonrt  of  Indiana.    June  29,  1911.) 

1.  Nkolioence  (S  113*)— Personal  Injubies 
—Complaint— CONTMBUTOBT  Neolioence. 

Where  a  complaint,  after  alleging  the  iacts 
and  circumstances  of  defendant's  altered  negli- 
gence in  operating  a  street  car  by  which  plain- 
tiff was  injured,  charged  that  on  account  of  such 
negligence  plaintiff  was  injured,  in  that  he  was 
thrown  from  his  wagon  onto  the  street,  receiving 
permanent  injuries  to  his  shoulder,  spinal  col- 
umn, and  back,  by  reason  of  which  be  had  been 
confined  to  his  bed  a  great  part  of  the  time  since 
the  accident,  etc.,  and  that  at  the  time  of  the  in- 
jury be  was  in  good  health  and  was  earning  $5 
per  day,  that  his  wagon  was  damaged  in  the  sum 
of  ^20,  that  be  suffered  great  mental  and  physical 
pain  on  account  of  such  injuries,  and  had  been 
injured  in  the  sum  of  $5,000,  for  which  be  de- 
manded judgment,  the  reference  to  injury  to  his 
wagon  should  be  treated  as  surplusage,  and 
the  complaint  constnied  to  state  a  cause  of 
action  for  personal  injuries  only,  and  was 
therefore  not  objectionable  for  failure  to  nega- 
tive contributory  negligence,  under  Bums'  Ann. 
St.  1908,  i  362,  making  unnecessary  for  plain- 
tiff in  a  suit  for  negligent  personal  injuries  to 
plead  lack  of  contributory   negligence. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  |S  186-193;  Dec.  Dig.  S  113.*] 

2.  Tbiai.   (J    191*)— Instbuotiohs— Pbovihcb 

or  Jdbt— Invasion. 

In  an  action  for  injuries  to  a  traveler  in 
collision  with  a  street  car,  an  instruction  that 
the  rights  of  a  street  car  and  other  vehicles  to 
use  the  street  are  equal;  that  neither  has  a 
superior  right  over  the  other,  except  that  the 
street  ear  runs  on  a  track  and  cannot  turn  out 
of  the  way;  that  the  driver  of  a  wagon  about 
to  cross  the  track  in  a  populous  city  has  the 
right  to  assume  that  those  in  charge  of  the  car 
will  exercise  reasonable  care  in  running  it;  that 
the  operatives  of  the  car  in  question  had  no 
greater  right  to  the  crossing  than  plaintiff,  ex- 
cept the  right  of  priority  in  passing,  and  had  no 
right  to  do  any  act  that  would  mislead  plain- 
tiff and  expose  him  to  needless  danger;  and 
that  if  the  jury  found  from  the  eviderce  that 
defendant  ran  the  car  which  injured  plaintiff, 
if  such  injury  occurred,  so  close  to  the  car 
preceding  that  the  noise  and  rumble  and  ringing 
the  bell  of  the  leading  car  drowned  the  signals 
and  sound  of  the  bell  of  the  car  that  commit- 
ted the  injury,  then  defendant  was  negligent, 
and  the  jury  should  find  for  plaintiff,  unless  he 
was  guilty  of  contributory  negligence— was  er- 
roneous as  invading  the  jury's  province,  and  as 
implying  that  plaintiff  was  misled  and  exposed 
to  needless  danger  by  the  manner  in  which  the 
car  was  run,  since,  though  tbey  found  that  the 
noise  of  the  preceding  car  did  drown  the  signals 
of  tbe  following  car,  it  was  still  for  the  jury 
to  determine  whether,  under  all  the  circum- 
stances,  that  constituted   negligence. 

[EH.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  is  420-431;    Dec  Dig.  |  191.*] 

Appeal  from  Superior  Court,  Grant  Coun- 
ty; P.  H.  Elliott,  Judge. 

Action  by  John  W.  Reynolds  against  tlie  In- 
diana Union  Traction  Company.  Judgment 
for  plaintiflT,  and  defendant  appeals.  Re- 
versed, with  Instructions. 

Transferred  from  tbe  Appellate  Court  un- 
der section  1405,  Burns'  Ann.  St  1908  (Acts 
1901,  p.  590). 


J.  A.  Van  Osdol,  Elttlnger  St  Diven,  and 
Carroll  &  Dean,  for  appellant.  WilllamB  & 
Clawson  and  Todd  &  Ranch,  for  appellee. 

COX,  J.  Appellee  sued  appellant  for  per- 
sonal Injuries  alleged  to  have  been  received 
by  bim  by  reason  of  appellant's  negligence 
in  running  one  of  its  cars  against  the  wagon 
which  the  apjiellee  was  driving  across  the 
tracks  of  appellant  at  a  street  crossing  in 
tbe  dty  of  Marion,  Ind.  The  complaint  was 
In  two,  paragraphs,  and  demurrers  were 
overruled  to  each  of  them.  From  a  Judg- 
ment on  a  verdict  for  appellee,  this  appeal 
is  prosecuted  by  appellant 

[1]  It  Is  first  contended  that  the  trial 
court  erred'  in  overruling  appellant's  de- 
murrer to  the  first  paragraph  of  the  com- 
plaint The  particular  defect  of  the  com- 
plaint, which  it  is  insisted  it  bears,  does 
not  require  that  the  pleading  in  full  shall 
be  set  out,  but  the  following  part  of  It  will 
disclose  the  basis  of  appellant's  contention. 
After  alleging  the  facts  and  circumstances  of 
appellant's  alleged  negligence,  the  complaint- 
concludes:  "That  on  account  of  said  negli- 
gence said  plaintiff  was  injured,  in  that  he 
was  thrown  from  said  wagon  In  which  he 
was  riding  on  the  said  street,  thereby  re- 
ceiving permanent  injuries  of  the  shoulder, 
spinal  column,  and  back ;  that  said  injuries 
have  caused  the  said  plaintiff  to  be  confined 
to  his  bed  a  great  part  of  the  time  since  said 
accident,  and  have  left  the  said  plaintiff  In 
such  condition  that  he  is  unable  to  dress 
himself.  That  at  the  time  of  said  Injury  the 
said  plaintiff  was  earning,  and  when  in  good 
health  did  earn,  five  ($5.00)  dollars  per  day ; 
that  his  wagon  was  damaged  in  the  sum  of 
twenty  ($20.00)  dollars ;  that  he  has  suffered 
great  mental  and  physical  pain  ou  account  of 
said  injuries ;  and  that  he  has  been  injured 
in  the  sum  of  five  thousand  ($5,000.00)  dol- 
lars. Wherefore  plaintiff  prays  that  he  be 
given  Judgment  in  tbe  sum  of  five  thousand 
dollars,"  etc. 

The  specific  and  only  objection  to  the  suf- 
ficiency of  this  paragraph  of  the  complaint 
is  that  it  contains  no  allegation  that  appel- 
lee was  free  from  contributory  negligence. 
It  is  urged  that,  as  it  contains  a  statement 
that  appellee's  wagon  was  damaged  in  the 
sum  stated,  it  is  a  complaint  for  injuries 
to  property,  and  that,  as  the  act  of  lfc90. 
Bums  1908,  {  362,  placing  the  burden  of  prov- 
ing contributory  negligence  on  a  defendant, 
does  not  change  the  rule  of  pleading  in  neg- 
ligence case&  when  the  injury  is  to  property, 
this  paragraph  is  bad  without  such  allega- 
tion of  appellee's  freedom  from  contributory 
negligence. 

It  is  clearly  apparent  that  this  paragraph 
of  complaint  seeks  a  recovery  for  Injuries  to 
the  person  of  appellee  alone,  and  not  for  in- 
juries to  his  wagon.  It  nowhere  alleges,  by 
any  direct  allegation,  that  the  wagon  was 
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Injured  by  the  acts  of  negligence  averred, 
but  only  the  disconnected  statement  la  made 
"that  bis  wagon  was  damaged  In  the  sum 
of  twenty  (520.00)  dollars."  No  damages 
are  asked  for  this  loss;  but,  on  the  con- 
trary, It  Is  alleged  that  appellee  sustained 
Inluriee  In  the  sum  of  $5,000,  and  for  that 
sum  judgment  Is  asked.  The  statement 
which  is  quoted  from  the  complaint,  of  dam- 
ages to  the  wagon,  Is  mere  surplusage.  More- 
over the  record  shows  that  the  appellee  was 
not  seeking  a  recovery  for  damages  done  to 
his  wagon,  and  that  the  trial  proceeded  on 
the  theory  that  a  recovery  was  sought  for 
personal  Injuries  alone.  The  court's  Instruc- 
tions defining  the  measure  of  damages  in- 
cluded only  Injuries  to  appellee's  person. 
The  court  did  not  err  In  overruling  the  de- 
murrer to  this  first  paragraph  of  complaint 
OSlltIc  Stone  Co.  ▼.  Ridge  (1907)  189  Ind. 
639,  83  N".  B.  246. 

The  trial  court  gave  to  the  Jury  eight  In- 
Btmctlons  requested  by  the  appellee,  and 
gave  alt  of  the  Instructions  (11  In  number) 
requested  by  appellant  Counsel  for  appel- 
lant challenge  the  accuracy  of  an  Instruc- 
tion given  at  the  request  of  appellee,  rela^ 
Ing  to  the  burden  of  proving  contributory 
negligence.  The  fault  found  with  this  In- 
struction is  based  on  the  same  objection  that 
was  made  to  the  ruling  on  the  first  para- 
graph of  complaint,  that  the  action  was  for 
damages  to  the  property  of  appellee,  as  well 
as  to  his  person.  What  lias  been  said  in 
disposing  of  the  question  raised  as  to  the 
sufficiency  of  that  paragraph  of  complaint 
disposes  of  the  objection  to  this  instruction 
contrary  to  appellant's  contention. 

[2]  Earnest  complaint  is  made  of  instruc- 
tion No.  10  given  by  the  court  at  the  request 
of  appellee,  and  which  reads  as  follows: 
"The  rights  of  a  street  car  and  other  vehicles 
to  the  use  of  a  street  are  equal.  Neither 
have  a  superior  right  over  the  other,  except 
to  the  extent  that  a  street  car  runs  on  a 
track,  and  cannot  turn  out  of  the  way.  The 
driver  of  a  wagon  about  to  cross  a  street 
car  track  in  a  populous  city  has  a  right  to 
assume  that  those  in  charge  of  a  street  car 
will  exercise  reasonable  care  in  the  running 
of  said  cars.  The  street  car  company  in 
the  case  before  you  had  no  greater  right  to 
the  crossing  than  the  plaintiff,  except  the 
right  to  priority  in  passing,  and  it  had  no 
right  to  do  any  act  that  would  mislead  the 
plaintiff  and  expose  him  to  needless  danger ; 
and.  If  you  find  from  the  evidence  in  this 
case  that  the  defendant  ran  the  car  which 
injured  the  plaintiff,  if  such  injury  occurred, 
so  dose  to  another  car  that  the  noise  and 
rumble  and  ringing  of  the  bell  of  the  lead- 
ing car  drowned  the  signals  and  sound  of 
the  bell  on  the  said  car  which  committed 
the  injury,  then  I  Instruct  you  that  the  de- 
fendant was  guilty  of  negligence,  and  you 
should  find  for  the  plaintiff,  unless  the  evi- 


dence shows  that  he  was  guilty  of  contribu- 
tory negligence." 

Appellee's  complaint  charged  negligence 
on  the  part  of  appellant  in  running  the  car, 
which  it  is  alleged  struck  him,  at  a  high  and 
dangerous  rate  of  speed  along  a  street  iu 
the  city  of  Marion;  in  running  It  In  viola- 
tion of  a  city  ordinance  limiting  the  speed 
at  which  appellant  might  run  Its  cars;  and 
in  running  such  car  in  dose  proximity  to  a 
preceding  car.  Appellee  was  driving  along- 
side of  the  track  on  which  the  cars  were 
running,  and  his  destination  requiring  him  to 
turn  across  the  tracks  of  appellant  onto  a 
cross  street,  he  did  so  Immediately  after  the 
foremost  car  passed  him,  and  was  struck 
by  the  one  following.  In  view  of  the  fact 
that  the  case  made  by  the  evidence  is  not 
free  from  doubt,  and  that  other  iaetructtOiDS 
given  are  subject  to  criticism,  the  ini9truc> 
tlon  above  set  out  is  indefenaibl9>  aoAn^ 
quires  that  the  case  be .  reversed.  It  In- 
vades the  province  of  the  jury.  Whether  the 
fact  that,  appellant  ran  the  -car  whidi  struck 
the  appellee  so  close  to  the.  preceding;  :car 
that  the  noise  and  rumble  and  ringing,  of  the 
bell  of  the  leading  car  drowned  the  signals 
and  sonnd  of  the  bell  on  the  Qtr  wl^loh 
struck  appellant  was  not  only;  a  question  of 
fact  to  be  determined  by .  the  Jury,  but,  if 
found,  it  waa  for  the  jury  to  determine 
whether,  under  all  the  circumstances  of  the 
case,  it  constituted  negligence  on  the  part 
of  appellant.  The  Instruction  is  also  object 
tionable  on  the  ground  that  it  is  subject  to 
the  implication  that  the  Jury  were  told  by 
the  court  that  appellee  was  nUsled  and  ex- 
posed to  needless  danger  by  such  running  of 
the  cars.  This,  also,  was  a  fact  for  the  jury 
to  determine. 

Instructions  numbered  6  and  11  of  the  in- 
structions given  at  the  request  of  the  appel- 
lee, it  may  be  said  without  setting  them  out 
at  length,  are  subject  to  objection,  la  that 
the  acts  therein  stated  as  entitling  appellee 
to  recover,  if  proved,  are  not  coupled  with 
his  injury  as  a  causation. 

The  Judgment  is  reversed,  with  instruc- 
tions to  the  trial  court  to  grant  a  new  trial. 


(48  Ind.  A.  IK) 
BROWNBLIi  IMPROVEMENT  CO.  et  al.  v. 
NIXON  et  aL     (No.  7,381.) 

(Appellate  Court  of  Indiana.     June  28,  1911.) 

1.  Municipal  Cobporations  (S  670*)— Street 
Improvements  —  Bnfobcement  op  Liens  — 
Pbiobitt. 

A  suit  to  foreclose  street  improvement  liens 
is  one  of  equitable  cognizance,  and  where 
the  facts  confessed  under  the  pleadiags  show 
liens  of  equal,  but  not  of  superior,  rank  witb 
tiiose  Bought  to  be  enforced,  the  court  must 
make  such  order  as  to  such  liens  as  the  facts 
warrant. 

[Ed.   Note.— For  other  cases,  see  Municipal 
Cor^rations,  Cent  Dig.  |  1284,;    Dec.  Dig.  J 


570.*] 


*For  other  cases  see  sam*  topic  and  section  NUMBER  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indaxes 


Digitized  by 


Google 


586 


95  KORTHEASTBRN  REPORTER 


(Ind. 


2.  municipai,  cobpobations  ($!  488,  489*)— 
Street  Ihfbovehents— Notice  to  Ownebs 
—Sufficiency. 

Where  an  owner  of  land  was  present  when 
a  city  council  awarded  a  contract  for  a  street 
improvement,  and  during  the  improvement  was 
frequently  on  the  street  improved,  and  never 
objected  to  the  improvement,  or  challenged  the 
validity  of  the  proceedings,  or  notified  the  con- 
tractor that  the  contract  was  illegal,  he  must 
be  deemed  to  have  had  knowledge  of  the  im- 
provement. 

[BSd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  H  1147-1152;  Dec. 
Dig.  ii  488,  489.*] 

On  petition  for  rehearing.    Overruled. 
For  former  opinion,  see  92  N.  E.  693. 

MTERS,  J.  On  petition  for  a  reliearing, 
appellees  seem  to  think  that  our  opinion  on 
the  question  of  priority  of  liens  should  state 
whettier  It  is  based  on  the  facts  averred  in 
the  answctr  of  Patton  and  others,  second  im- 
provement lienholders,  or  upon  the  facts  as 
found  by  the  court.  At  our  former  consid- 
eration of  this  case  vre  took  the  facts  in  the 
ansvrer  as  admitted.  The  complaint  contain- 
ed the  usual  allegations  of  fact  in  such  cases. 
It  alleged  that  these  defendants  held  liens 
against  said  real  estate  inferior  to  the  liens 
of  plaintiffs,  and  called  upon  the  defendants 
to  answer  as  to  any  Interest  or  Hens  claimed 
by  them  against  the  real  estate  described  in 
the  complaint.  The  answer  brought  before 
the  court  all  of  the  proceedings  of  the  second 
improvement,  beginning  with  the  declaratory 
resolution  passed  by  the  common  pouncil,  and 
each  st^  thereafter,  including  the  issue  of 
the  bonds  to  the  contractors,  and  their  subse- 
quent asslgnn&ent  to  these  defendants,  where- 
by they  claimed  to  hold  liens  superior  to  the 
liens  of  the  first  improvement 

[1]  Conceding  that  appellants,  by  their  ac- 
tion in  withdrawing  their  reply  to  the  an- 
swer, admitted  all  of  the  facts  averred  in 
said  answer,  such  motion  would  not  authorize 
the  court  to  measure  such  facts  by  any  other 
rule  of  law  than  that  applicable  to  facts 
pleaded  as  a  defense  to  plaintiffs'  daim  of  su- 
periority. Facts  confessed  can  have  no  more 
force  than  facts  established  in  any  other 
manner.  If  they  failed  to  show  superiority, 
but  instead  showed  liens  of  equal  rank  with 
those  sought  to  be  enforced,  then  the  court 
should  have  made  such  order  in  the  premises 
as  the  fiicts  under  the  law  authorized.  The 
case  was  one  of  equitable  cognizance,  and  as 
such  the  court  was  not  without  authority  to 
make  such  order  In  the  premises  as  Justice 
and  right  between  the  parties  seemed  to  war- 
rant. 

[21  Again  it  is  insisted  that  a  part  of  the 
property  now  owned  by  Nixon  was  at  the 
time  the  improvement  was  made  owned  by 
Samuel  Cade,  and,  although  Mrs.  Nixon  may 
have  known  that  the  Improvement  was  being 
made,  her  knowledge  would  have  no  binding 
force  on  the  then  owner  of  the  property.  This 
Is  all  true,  and  while  it  must  be  admitted 


that  the  court  did  not  find  In  so  many  words 
tliat  Cade  knew  the  work  was  going  on,  yet 
it  was  found  that  Cade  was  present  at  the 
time  the  common  council  awarded  the  con- 
tract to  Palmer,  and  that  Mrs.  Nixon,  his 
daughter,  resided  on  one  of  Cade's  lots  abut- 
ting upon  the  Improved  portion  of  the  street, 
at  the  time  the  Improvement  was  being  made^ 
and  that  while  a  large  number  of  men  and 
teams  were  at  ,work  making  said  improve- 
ment he  visited  his  •daughter  from  one  to 
three  times  a  week.  From  such  facts  but 
one  conclusion  mnkt  follow,  and  that  is  that 
Cade  knew  the  Improvement  was  being  made. 
It  Is  found  as  a  fact  that  he  at  no  jtime  ob- 
jected to  the  improvement  to  the  contractor, 
nor  does  it  appear  that  he  at  any  time  chal- 
lenged the  validity  of  the  proceedings  of  the 
common  council,  or  notified  the  contractor 
that  the  contract  was  illegal,  or  that  he  would 
contest  any  assessment  made  against  him  on 
account  of  such  improvement  At  our  former 
consideration  of  this  case,  we  concluded  that 
the  common  council  had  Jurisdiction  of  the 
person  of  CaAe  at  the  time  the  assessments 
sued  on  were  made. 

^  Counsel,  in  support  of  their  petition  for  a 
rehearing,  have  discussed  other  questions, 
which  were  considered  and  decided  at  the 
former  hearing  of  this  case,  and  with  the  de- 
cision of  those  questions  we  are  still  satisfied. 
The  petition  for  a  rehearing  is  overruled. 


(48  Ind.  A.  leS)  ■ 

PEJNNSYLVANTA  ELEVATOR  &  SUPPLX 

CO.  et  al.  V.  FOSNOTTB.    (No.  7,287.) 
(Appellate  Court  of  Indiana.    June  27,  1911.) 

1.  APPEAt  AND  EBROB  (I  193*)— OBJECTIONa— 

Complaint— SuTFiciENOY. 

A  complaint,  when  attacked  for  the  first 
time  on  appeal,  is  sufficient  where  there  is  no 
essential  allegation  wanting,  and  the  facts  alleg- 
ed bar  another  action. 

•  [Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Si  1226-1240;  Dec.  Dig.  i 
193;*  Pleading,  Cent.  Dig.  §§  1355-1374.] 

2.  Appeal  and  Bbbor  (§  193*)- Action  fob 
PBicE—CoMrLAiNT— Sufficiency— "Sold." 

Under  Burns'  Ann.  St.  1908,  §  343,  provid- 
ing that  the  complaint  shall  contain  a  statement 
of  the  facts  constituting  the  cause  of  action  in 
plain  language,  so  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended, 
a  complaint  which  alleges  that  defendants  are 
jointly  indebted  to  plaintiff  in  a  specified  sum 
for  hay  "sold"  and  delivered  by  plaintiff  to  de- 
fendants during  a  specified  time,  and  which  in- 
cludes an  itemized  statement  of  account,  is  suf- 
ficient when  attacked  for  the  first  time  on  ap- 
peal; the  word  "sold"  Implying  a  contract  of 
sale  of  an  article  for  a  specified  sum. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  5$  1226-1240:  Dpc.  Dig.  { 
193  ;•    Pleading,  Cent  Dig.  §|  135.'>-1374. 

For  other  definitions,  see  Words  and  Phrases, 
vol.  7,  pp.  6540-6542;  vol.  8,  p.  7801.] 

3.  Appeal  and  Ebrob  (I  931*)- Extent  of 
Review— Weight  of  Evidence. 

The  court  on  appeal,  in  considering  the  suf- 
ficienc.v  of  the  evidence  to  sustain  the  findings, 
will  consider  the  evidence  alone  which  is  most 
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favorable  to  the  successful  party,  including  tlie 
facts  proved  and  such  inferences  as  may  be  rea- 
sonably deduced  UieTefrom. 

[Bd. '  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  931.*] 

4.  Pbincipai.  and  Agent  (8  123*)— I/Iabil- 
iTT  OF  Pbincipai/— Transactions  by  Aoent 
WITH  Third  Person— Evidence. 

Evidence  held  to  justify  a  finding  that  one 
sold  and  delivered  hay  to  a  buyer  pursuant  to 
arrangements  made  with  the  buyer's  agent,  mak- 
ing the  buyer  liable  for  the  price. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Dec.  Dig.  §  123.»] 

6.  APPEAi  AND  Error  (8  1078*)— Questions 
Reviewable— Waiver  of  Errors. 

A  claim  of  error,  not  supported  by  any  ar- 
gument of  appellant,  will  not  be  considered  on 
appeal. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.   §8  4256^261;    Dec.  Dig.  i 

i(wa*] 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty;   Pliney   Bartholomew,   Judge. 

Action  by  Isaac  Fosnotte  against  the  Penn- 
sylvania Elevator  &  Supply  Company  and 
another.  From  a  judgment  for  plaintiff,  de- 
fendant named  appeals.    Afflrmcd. 

Jobn  O.  Spahr  and  James  A.  Ross,  for  ap- 
pellant. Addison  C.  Harris  and  Henry  H. 
Hammer,  for  appellee. 

IBACH,  J.  This  was  a  suit  filed  in  the 
Marion  superior  court  by  Isaac  Fosnotte,  ai>- 
pellee,  against  appellant,  Pennsylvania  Ele- 
vator &  Supply  Company,  and  Elmer  I. 
French,  on  account,  for  a  quantity  of  hay 
alleged  to  have  been  sold  by  Fosnotte  to  said 
defendants  daring  the  month  of  September, 
1908. 

The  complaint  is  as  follows:  "Isaac  Fos- 
notte complains  of  Pennsylvania  Elevator  & 
Supply  Company,  a  corporation  organized 
and  doing  business  under  the  laws  of  the 
state  of  Indiana  in  said  state,  and  of  Elmer 
I.  French,  and  says:  That  said  defendants 
are  Jointly  and  severally  indebted'  to  plain- 
tiff in  the  sum  of  one  hundred  and  fifty 
dollars  with  the  Interest  thereon,  for  hay 
sold  and  delivered  by  plaintiff  to  said  de- 
fendants, during  the  month  of  September  and 
year  19(®,  a  bill  of  particulars  of  which  is 
filed  herewith  and  made  apart  hereof,  marked 
'Exhibit  A,'  that  said  money  is  past  due  and 
unpaid;  wherefore,"  etc. 
'  Exhibit  A:  "Pennsylvania  Elevator  &  Sup- 
ply Company  and  Elmer  I.  French,  to  Isaac 
Fosnotte,  Dr."  Here  follow  the  dates 'and 
amounts  of  hay  delivered  on  each  respective 
day,  and  the  value  thereof. 

To  this  complaint  appellants  each  filed  his 
answer  in  general  denial.  The  cause  was 
tried  by  the  court  without  the  intervention 
at  a  Jury,  who  rendered  Judgment  against 
Iwtb  defendants  in  tlie  sum  of  $122.95,  from 
which  Judgment  Pennsylvania  Elevator  & 
Supply  Company  alone  appeals,  and  assigns 
as  reversible  errors:    First.  The  complaint 


does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  Second.  The  court  erred  In 
overruling  appellant's  motion  for  a  new  tri- 
al. This  motion  id  based  upon  the  statutory 
points  that  the  decision  of  the  cause  is  not 
sustained  by  sufficient  evidence,  and  the  de- 
cision of  the  court  is  contrary  to  law. 
-  [1]  No  demurrer  was  filed  to  the  com- 
plaint, and  by  appellant's  first  assignment  of 
error  It  Is  attacked  for  the  first  time  In  this 
court.  Such  being  the  case,  the  complaint 
will  be  held  sufficient,  if  there  ts  no  essen- 
tial allegation  wanting,  and  the  facts  al- 
leged win  bar  another  action. 

[2]  The  objection  made  by  appellant  to  the 
complaint  Is  that  It  does  not  contain  an  aver- 
ment that  the  sale  was  made  at  the  Instance 
and  request  of  the  defendants,  and  that  it 
fails  to  show  a  contract  of  any  kind.  These 
points  have  been  fully  decided  by  the  courts 
adversely  to  appellant  in  the  case  of  Curran 
V.  Curran,  40  Ind.  477,  478,  and  in  a  later 
case  (Radebaugh  v.  Scanlan,  41  Ind.  App. 
lie,  117,  82  N.  E.  544).  In  the  determina- 
tion of  the  latter  case,  this  conrt,  quoting 
from  2  Kent's  Commentaries  (12th  Ed.)  p. 
4A8,  with  approval,  say:  "A  sale  ts  a  con- 
tract for  the  transfer  of  property  from  one 
person  to  another  for  a  valuable  considera- 
tion, and  three  things  are  requisite  to  its 
validity,  viz.,  the  thing  sold,  which  is  the 
object  of  the  contract,  the  price,  and  the 
consent  of  the  contracting  parties."  The 
word  "sold"  therefore  signifies  a  contract  of 
sale  of  some  article  of  valne  made  between 
the  parties  for  a  valuable  consideration. 
From  this  it  follows  necessarily  that  a  con- 
tract of  sale  Implies  an  article  sold,  a  price 
for  the  same,  and  the  mutual  consenting  cm 
the  part  of  the  contracting  parties. 

Section  343,  Bums'  Statutes  1908,  provides 
that  the  complaint  shall  contain  "a  statement 
of  the  facts  constituting  the  cause  of  action  in 
plain  and  concise  language  without  repetition 
and  in  sncb  manner  as  to  enable  a  person  of 
common  understanding  to  know  what  is  In- 
tended." The  complaint  before  us,  including 
the  itemized  statement  of  account,  which  Is 
a  part  of  it,  substantially  complies  with  the 
requirements  of  our  Code,  and  a  person  of 
common  understanding,  we  believe,  would 
have  no  trouble  in  knowing  what  was  in- 
tended. Whether  a  demurrer  to  the  com- 
plaint for  want  of  facts  should  have  been 
sustained.  If  presented  to  the  court  trying 
the  cause  below,  we  are  not  called  upon  to 
decide;  but  we  do  now  hold  it  sufficient, 
since  It  is  attained  for  the  first  time  in  this 
court,  where  the  rules  of  construction  are 
not  applied  so  strictly  as  where  a  pleading  Is 
attacked  by  demurrer. 

[3]  The  controlling  question  presented  by 
this  appeal  is  the  sufficiency  of  the  evidence 
to  sustain  the  finding,  and  In  the  considera- 
tion of  that  proposition  we  will  not  w^gh 
the  evidence,  but  will  consider  that  evidence 
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alone  which  Is  most  favorable  to  appellee, 
and  this  Includes,  not  only  the  facts  which 
are  found,  bat  also  such  Inferences  as  may 
be  reasonably  deduced  from  such  facts 
proven. 

[4]  We  bave  carefully  considered  all  the 
evidence  In  the  case,  and  that  most  favorable 
to  appellee,  and  the  Inferences  which  we  are 
Justified  in  drawing  therefrom  show  the  fol- 
lowing facta:  A  short  time  before  the  open- 
ing of  the  state  fair  at  Indianapolis,  in  the 
year  1908,  appellee  was  a  farmer  living  in 
Hamilton  county,  near  the  Marion  county 
line.  He  called  at  a  certain  stable  in  the 
fair  grounds,  over  the  main  entrance  of 
which  was  a  sign  one  yard  wide  and  four- 
teen feet  long,  containing  the  following 
words  In  large,  plain  letters,  "Pennsylvania 
Elcnrator  &  Supply  Company,  Hay  and  Grain." 
He  arranged  with  a  man,  afterwards  found 
to  be  French,  "to  haul  them  a  load  of  loose 
hay  each  day  of  the  fair,  and  a  load  of  clo- 
ver, Iwled."  In  the  building  where  he  first 
met  French  was  a  great  deal  of  straw  and 
ail  kinds  of  hay  and  com  and  oats.  Appel- 
lee testified  that  he  saw  the  sign  over  the 
door,  and  n^otiated  for  the  sale  of  the  hay 
with  French  and  later  with  one  Mr.  Gray, 
the  general  manager  of  the  Pennsylvania 
Elevator  &  Supply  Company,  appellant 

After  the  delivery  of  the  first  two  loads 
of  hay,  said  Gray  drove  to  the  residence  of 
appellee,  about  12  miles  distant  from  Indian- 
apolis, and  said  to  appellee,  "We  have  to 
have  more  hay;  instead  of  one  load  each 
day,  we  must  have  two' loads  each  day." 
After  tliat  api>ellee  furnished  them  with 
two  loads  each  day,  instead  of  one.  It  also 
appears  from  the  testimony  of  the  men  who 
delivered  the  hay  that  when  such  deliveries 
were  made  both  French  and  Gray  were  en- 
gaged at  work  about  the  hay  and  grain  barn, 
and  i>oth  gave  orders  about  unloading  the 
hay.  Gray  assisted  one  of  the  witnesses,  a 
driver  for  appellee,  to  locate  a  baler,  so  that 
no  delay  might  occur  in  having  the  loose 
hay  baled  when  delivered,  and  he  also  re- 
quested witness  to  bring  another  load  the  fol- 
lowing Monday.  After  the  close  of  the  fair, 
appellee  not  having  been  paid,  attempted  to 
locate  the  parties  buying,  and,  being  unable 
so  to  do,  he  placed  the  account  with  his  at- 
torney, who  immediately  notified  the  par- 
ties. French  called  at  the  ofiSce  of  the  law- 
yer, examined  the  statement,  figured  It,  and 
said  "the  hay  was  all  right,  but  that  he  had 
doubt  as  to  whether  the  Inst  two  loads  were 
delivered;  that  he  would  see  the  company 
and  see  what  the  figures  were."  Mr.  Gray, 
who  testified  that  he  was  the  general  mana- 
ger of  the  appellant,  in  answer  to  a  telephone 
call  concerning  the  account,  said  to  the  at- 
torn^ "not  to  l>e  too  fast — not  to  bring  suit 
until  he  had  an  opportunity  to  see  French ;" 
that  the  bosineas  at  the  fair  grounds  had  not 


been  profitable.  The  amount  of  hay  so  sold 
and  delivered  was  shown  in  evidence,  the 
price  of  the  same,  and  that  appellee  had  not 
been  paid. 

The  conversation  had  with  Gray,  and  his 
conduct  about  the  place  of  business  and  in 
the  apparent  management  of  the  same,  shows 
bis  connection  with  the  purchase  of  the  hay 
in  suit.  When  these  facts  are  considered  in 
connection  with  the  further  facts  that  a 
sign  of  the  size  and  character  shown  was 
placed  over  the  main  door  of  the  particular 
place  of  business,  advertising  the  identical 
business  in  which  his  principal  was  engaged 
In  the  city  of  Indianapolis,  and  that  he  was 
working  about  the  place  during  the  entire 
week  of  the  fair,  we  are  fully  authorized  to 
draw  the  conclusion  that  appellee  l>elieved 
that  at  the  time  he  made  his  sale  and  de- 
livery of  the  hay  that  he  was  dealing  with 
the  appellant  company. 

The  Supreme  Court  of  this  state,  in  deter- 
mining the  case  of  O.  M.  Cockrum  Co.  v. 
Klein,  165  Ind.  627,  74  N.  E.  529,  a  case  very 
sImUar  to  the  one  at  bar,  said:  "The  main 
question  before  the  Jury  was  the  identity  of 
the  purchaser.  It  is  not  essential  to  a  valid 
sale  that  It  should  be  consummated  in  the 
name  of  the  real  purchaser.  If  the  purchase 
Is  sued  for  the  price  and  his  identity  is  made 
out,  the  contract  Is  not  changed  by  its  ap- 
pearing to  have  been  made  by  him  in  the 
name  of  another.  So,  under  the  facts  of  this 
case,  if  the  two-barrel  order  was  made  over 
the  signature  of  O.  M.  Cockrum,  that  was  by 
no  means  conclusive  that  the  sales  were  made 
to  him." 

In  the  case  before  ns,  all  the  business  was 
transacted  with  French  and  Gray.  This  is 
by  no  means  conclusive  that  the  sales  were 
made  to  them  individually.  When  Gray 
observed  the  sign  of  his  principal  company 
over  the  door  of  the  place  of  business.  If  it 
was  not  appellant's  business,  that  was  the 
time  for  Gray  to  have  spoken,  and  that  was 
the  time  for  him  to  have  notified  appellee. 
And  when  he  assisted  in  making  the  purchas- 
es from  appellee  In  the  manner  the  evidence 
shows  he  did,  his  knowledge  and  his  acts,  un- 
der all  the  facts  proven,  became  the  knowl- 
edge of  appellant  and  the  acts  of  appellant, 
and  It  must  be  bound  thereby.  The  evidence 
Is  not  in  all  respecU  satisfactory,  yet  it  is 
sufficient  to  warrant  the  finding  of  the  lower- 
court 

[5}  Appellant  also  claims  that  the  court 
erred  in  permitting  appellee  to  answer  a  cer- 
tain question  propounded  to  him.  This  claim, 
however,  is  not  supported  by  any  argument 
and  we  are  not  called  upon  to  consider  it 
and  we  do  not  consider  It  for  the  further  rea- 
son that  counsel  say  in  their  brief  "it  was  no 
doubt  harmless." 

No  reversible  error  Iiaving  beea  found,  th« 
Judgmeut  la  aiBrmed. 
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WILSON  ▼.  JACKSON  HILL  CX)AL  ft  COKS 

CO.    (No.  7,629.) 
(Appellate  Court  of  Infliana,  DirisioB  Na  2. 

June  23,  1011.) 
Death  (|  38*)— STATtrrES— Limitations. 

The  coal  mining  act  (Laws  1907,  c.  157, 
t  27;  Burns'  Ann.  St.  1908,  S  859T)  provides 
that  for  any  injuries  to  person  or  proper^  oc- 
casioned by  a  violation  of  the  act,  or  for  a 
willful  failure  to  comply  with  any  of  its  pro- 
visiona,  a  right  of  action  against  the  operator 
shall  accrue  to  the  party  injured  for  the  direct 
injury  sustained  thereUy,  and,  in  case  of  loss  of 
life  by  reason  of  such  violation,  a  right  of 
action  shall  accrue  first  to  the  Widow,  etc.,  and 
Bums,  8  285,  declares  that,  where  death  of  one 
is  caused  by  the  wrongful  act  or  omission  of  an- 
other, the  personal  representatives  of  the  person 
killed  may  maintain  an  action  therefor,  but  that 
action  shall  be  commenced  within  two  years, 
and  that  the  damages  shall  inure  to  the  exclu- 
sive benefit  of  the  widow  or  widower,  as  the 
case  may  be,  etc.  Held,  that  though  such  sec- 
tions are  in  pari  materia,  and  must  tie  constru- 
ed together,  a  right  of  action  for  death  of  one 
killed  by  a  violation  of  the  coal  mining  act  did 
not  accrue  until  death  occurred,  and  hence  was 
not  barred  by  the  fact  that  the  decedent  lived 
for  more  than  two  years  after  receiving  the  in- 
juries which  resulted  in  bis  death. 

[Ed.  Note, — For  other  cases,  see  Death,  Cent 
Dig.  §  53;  Dec.  Dig.  i  88.*] 

Appeal  from  Circuit  Court,  SuIUvan  CToun- 
ty. 

Action  by  Rosa  N.  Wilson  against  tbe 
Jackson  Hill  <3oal  ft  Coke  Company.  From 
an  order  sustaining  a  demurrer  to  the  com* 
plaint,  plalntlil  appeals.  Reversed,  with  in- 
structions. 

William  L.  Slinkard,  for  appellant  Lee 
Fenton  Bays  and  Fred  Fenton  Bays,  for 
appellee. 

ADAMS,  J.  The  appellant,  as  the  widow 
of  one  James  P.  Wilson,  brought  this  action 
against  the  appellee  for  damages  accruing 
to  herself  and  her  three  children  on  account 
of  the  death  of  her  husband,  who,  as  shovra 
by  the  averments  of  the  complaint,  was  in- 
jured through  the  fault  and  negligence  of 
the  appellee  on  the  3d  day  of  October,  1904, 
and  survived  until  the  7tb  day  of  March, 
1907,  when  on  account  of  said  injuries,  he 
died.  The  complaint  is  In  one  imragraph, 
and,  as  no  question  Is  raised  as  to  the  suffi- 
ciency of  the  allegations  of  duty,  negligence. 
Injury,  and  damages,  as  set  out  therein,  a 
more  extended  statement  of  the  facts  aver- 
red In  the  complaint  Is  unnecessary.  The 
appellee  filed  Its  demurrer  to  the  complaint 
niton  the  ground  that  the  same  did  not  state 
facts  sufficient  to  constitute  a  canse  of  ac- 
tion. The  demurrer  was  sustained  by  the 
court,  and  the  appellant  refusing  to  plead 
further,  and  electing  to  abide  by  her  excep- 
tlon  to  the  ruling  of  the  court,  judgment  was 
rendered  against  the  appellant  for  costs. 

The  only  error  relied  upon  for  reversal  by 
appellant  Is  that  the  court  erred  In  sustain- 
ing the  appellee's  demurrer  to  the  appellant's 


complaint,  and  the  only  question  argued  by 
either  side  In  the  presentation  of  this  ap- 
peal Is  whether  or  not  the  action  of  the  ap- 
pellant was  barred  by  the  statute  of  limita- 
tion. The  appellee  Insists  that,  as  the  com- 
plaint shows  on  its  face  that  the  husband  of 
appellant  lived  for  more  than  two  years  after 
receiving  the  Injuries  complained  of,  no  right 
of  action  arose  in  favor  of  the  widow.  The 
suit  was  brought  under  section  8597,  Burns 
1908,  being  section  27  of  the  coal  mining  act 
of  1907,  and  reads:  "For  any  Injury  to  per- 
son or  person^  or  property  occasioned  by  the 
violation  of  this  act,  or  any  willful  failure 
to  comply  with  any  of  Its  provisions,  a  right 
of  action  against  the  operator  shall  accrue 
to  the  iMirty  injured,  for  the  direct  injury 
sustained  thereby,  and  In  case  of  loss  of  life 
by  reason  of  such  violation,  a  right  of  ac- 
tion shall  accrue,  first  to  the  widow,"  etc.  It 
Is  urged  by  the  appellee  that  section  8597, 
Bums,  supra,  must  be  considered  and  con- 
strued In  connection  with  section  285,  Bums 
1908,  which  reads:  "When  the  death  of  one 
Is  caused  by  the  wrongful  act  or  omission 
of  another,  the  personal  representatives  of 
the  former  may  maintain  an  action  therefor 
against  the  latter,  if  the  former  might  have 
maintained  an  action,  had  he  or  she  (as  the 
case  may  be)  lived,  against  the  latter  for  an 
injury  for  the  same  act  or  omission.  The 
action  shall  be  commenced  within  two  years. 
The  damages  cannot  exceed  ten  thousand 
dollars,  and  must  inure  to  the  exclusive  ben- 
efit of  the  widow  or  widower  (as  the  case 
may  be)  and  children.  If  any,  or  next  of  kin, 
to  be  distributed  In  the  same  manner  as  per- 
sonal property  of  the  deceased."  We  agree 
with  appellee  that  all  statutes  of  this  state 
on  the  subject  of  death  by  wrongful  act  are 
in  pari  materia,  and  must  be  constnied  to- 
gether. Elliott  v.  Brazil  Block  Coal  Co.,  25 
Ind.  App.  592,  68  N.  E.  736.  In  this  casti 
it  was  held  that  the  right  of  action  for 
death  by  wrongful  act  abrogates  the  common- 
law  rule,  and  cannot  exist  in  the  absence  of 
an  express  statute.  And,  where  a  statute 
confers  such  right,  the  same  will  admit  of 
no  exceptions  not  contained  therein. 

In  the  case  of  Pittsburg,  etc.,  R.  Co.  v. 
Hosea,  152  Ind.  412,  53  N.  E.  419,  It  is  held 
that  the  right,  of  action  given  by  section  285 
creates  a  new  and  Independent  right,  and 
does  not  constitute  to  the  personal  represent- . 
atlves  of  the  deceased  any  right  or  cause  of 
action  vested  In  the  deceased;  that  while  the 
right  provided  by  section  285,  supra,  must  rest 
upon  the  same  wrongful  act  or  omission.  If 
the  deceased  did  not  or  could  not  avail  him- 
self of  it,  upon  his  death  therefrom,  the  stat- 
ute gives  an  action  for  the  same  cauf^e  to 
his  representatives  for  the  use  of  his  widow 
and  children.  It  Is  also  established  by  the 
case  of  Hecht  v.  O.  ft  M.  Ry.  Co.,  132  Ind. 
507,  32  N.  E.  302,  that  whM'e  the  Injured 
party  brought  suit  and  recovered  damages 
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dnrlng  his  lifetime,  Incldding  the  damages 
for  a  disease  superinduced  by  reason  of  his 
injuries,  where  the  judgment  was  paid  and 
received  by.  the  Injured  party,  who  after- 
wards died  from  causes  growing  out  of  his 
Injuries,  no  cause  of  action  would  arise  in 
favor  of  bis  x>er8onal  representatives  after 
hl8  death.  There  are  some  decisions  out  of 
harmony  with'  this  holding,  but  we  think 
that  great  weight  of  authority  Is  with  the 
principle  announced  In  this  case.  Dibble  v. 
N.  Y.  &  E.  R.  R.  Co.,  25  Barb.  (N.  Y.)  183 ; 
Whltford  V.  Panama  R.  R.  Co.,  23  N.  Y.  465; 
UtUewood  V.  Mayor,  etc.,  of  N.  Y.,  88  N.  Y. 
24,  42  Am.  Rep.  271;  Read  v.  Great  Eastern 
Ry.  Co.,  L.  R.  3  Q.  B.  555.  None  of  these 
cases,  however,  reaches  the  point  made  in  the 
case  at  bar.  Section  285,  supra,  gives  a  right 
of  action  to  the  personal  representatives  of 
the  deceased,  where  the  deceased  himself 
might  have  maintained  an  action  for  the 
same  act  or  omission,  had  he  lived.  The 
right  to  recover  damages  for  the  negligent 
act  or  omission  of  another  Is  a  common-law 
right  in  the  person  Injured,  but  there  is  no 
common-law  right  of  action  for  the  death  of 
a  human  being,  the  right  of  action  abating 
upon  the  death  of  the  Injured  pariy  under 
the  rule  actio  personalis  moritur  cum  per- 
sona. Lord  Ellenborough,  in  the  case  of 
Baker  v.  Bolton,  1  Camp.  493,  decided  In 
1808,  laid  down  his  famous  proposition  that 
*in  a  dvll  court  the  death  of  a  human  be- 
ing could  not  be  complained  of  as  an  In- 
Jury."  This  role  of  the  common-law  was  Bo 
harsh  that  It  was  abrogated  In  England  in 
1846  by  the  enactment  of  what  Is  commonly 
known  as  "Lord  Campbell's  Act,"  which  In 
a  more  or  less  modified  form  has  been  en' 
acted  In  practically  all  of  the  states  of  the 
Union.  The  right  of  personal  representatives 
to  maintain  an  action  for  the  death  of  one 
by  the  wrongful  act  or  omission  of  another 
was  In  the  original  act  made  conditional  that 
the  cause  of  action  should  he  one  that  the 
deceased  person  himself  might  have  main- 
tained had  he  lived.  Our  act  does  not  wide- 
ly differ  from  the  original  act,  which  was 
early  construed  In  England,  and  held  that 
the  right  of  action  conferred  was  not  the 
same  as  that  which  the  deceased  person 
would  himself  have  had  at  common  law,  had 
he  survived,  but  was  a  new  and  independent 
action  given  by  virtue  of  the  statute.  Sew- 
ard V.  Vera  Cruz,  10  App.  Cas.  59;  Pym  v. 
Great  Northern  Ry.  Co.,  4  B.  &  S.  396.  The 
Indiana  cases  have  followed  this  construc- 
tion, and  in  Jeffersonvllle  Railroad  Co.  v. 
Swayne'8  Administrator,  26  Ind.  477,  484, 
the  court  said:  "The  statute  does  not  pro- 
fess to  revive  the  cause  of  action  for  the  in- 
Jury  to  the  deceased  in  favor  of  his  personal 
representative,  nor  is  snch  Its  legal  effect, 
but  it  creates  a  new  cause  of  action,  un- 
known at  the  common  law.  The  action  glv- 
eai  by  the  statute  is  for  causing  the  death 
by  a  wrongful  act  or  omission,  in  a  case 
where  the  deceased  might  have  maintained 


an  action  had  he  lived,  for  an  Injury  by  the 
same  act  or  omission.  The  right  of  compen- 
sation for  the  bodily  injury  of  the  deceased, 
which  died  with  him,, remains  extinct.  The 
right  of  action  created  by  the  statute  is 
founded  on  a  new  grievance,  namely,  caus- 
ing the  death,  and  Is  for  the  injury  sustain- 
ed thereby,  by  the  widow  and  children,  or 
next  of  kin  of  the  deceased,  for  the  damages 
must  Inure  to  their  exclusive  benefit" 

The  immediate  question,  and  the  only  one 
before  us,  is:  Does  the  fact  shown  by  the 
complaint  that  the  husband  of  the  appellant 
lived  more  thab  two  years  after  his  injury 
bar  the  right  of  appellant  to  recover?  In 
passing  upon  this  question  we  are  not  di- 
rectly aided  by  any  of  the  cases  determined 
in  this  state,  and  must  look  to  the  adjudi- 
cated cases  in  other  Jurisdictions,  and  these 
cases  are  not  In  entire  harmony.  The  gen- 
eral principle,  as  laid  down  in  the  8  Am.  & 
Eng.  Enc.  of  Law,  at  page  877,  is  that, 
"where  the  statute  follows  Lord  Campbell's 
act,  the  right  of  action  conferred  is  for  the 
wrongful  death,  and  Is  based  thereon,  and 
the  fact  that  the  decedent's  right  of  action 
for  personal  injury  liad  become  barred  will 
not  affect  the  right  of  action  conferred  by 
the  statute  upon  his  survivors,  unless  there 
is  some  provision  in  the  statute,  requiring 
the  contrary." 

In  the  case  of  Hoover's  Administratrix  v. 
C.  &  O.  Ry.  Co.,  46  W.  Va.  268,  33  S.  E.  224. 
the  court  said:  "The  first  clause  of  the  sec- 
tion, 'Whenever  the  death  of  a  person  shall 
be  caused  by  the  wrongful  act,  neglect  or  de- 
fault, and  the  act,  neglect  or  fault  is  snch 
as  would  (If  death  had  not  ensued),  have  en- 
titled the  party  injured  to  maintain  an  ac- 
tion to  recover  damages  in  respect  thereof,' 
plainly  relates  to  the  character  of  the  Injury 
without  regard  to  the  question  of  the  time 
of  suit  or  death.  In  other  words.  If  the 
character  of  the  injury  Is  such  that  the  in- 
jured party  could  have  at  any  time  main- 
tained a  suit  In  relation  thereto,  his  admin- 
istrator could  sue  after  his  death.  The 
cause  of  actloh  Is  the  negligent  Injury,  bat 
the  administrator  can  have  no  cause  of  ac- 
tion nntll  such  negligent  Injury  results  in 
death..  If  such  were  not  the  case,  why  not 
provide  merely  that  the  decedent's  cause  of 
action  survive  to  his  personal  representative, 
without  making  the  death,  coupled  with  tlie 
negligence  that  occasioned  it,  a  new  cause  of 
action?  And  why  not  give  the  damages  re- 
cov^ed  to  his  estate,  instead  of  exempting 
them  from  his  debts  and  liabilities?  The 
second  clause  of  the  section,  'Then  and  in 
each  such  case  the  person  who  or  the  cor- 
poration which  would  Itave  been  liable  if 
death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the 
death  of  the  person  Injured,'  does  not  refer 
to  liability  after  time  of  the  death  of  the 
party,  but  is  descriptive  of  the  person  made 
subject  to  such  liability.  'Who  would  have 
been  liable,  if  death  had  not  ensued,'  means 
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liable  at  any  time  prior  to  the  time  of  tbe 
death,  and  not  Just  at  that  period." 

In  the  case  of  Western  &  Atlantic  R.  R. 
Co.  T.  Bass,  104  Ga.  390,  30  S.  E.  874,  the 
appellee  sought  to  recover  damages  for  the 
negligent  killing  of  her  husband,  who  was 
an  engineer  in  the  employ  of  appellant  com- 
pany. He  was  Injured  In  1891  and  died  In 
1896.  In  that  case,  as  In  this,  the  right  of  ac- 
tion by  the  deceased  for  his  own  Injury  was 
limited  to  two  years  from  the  date  of  his  In- 
jury, and  the  question  of  limitation  was 
raised  by  the  defendant  on  demurrer.  After 
stating  the  facts,  the  court  said:  "It  is  clear 
therefore  that  the  statute  of  limitation  which 
began  to  run  against  the  husband  from  the 
date  of  his  right  of  action  accrued,  namely, 
the  time  the  injuries  were  Inflicted,  could 
not  be  pleaded  against  the  plalntlfF  in  a  suit 
for  his  homicide,  alleged  to  hare  been  caused 
by  the  same  injuries,  because  she  had  no 
right  of  action  untU  her  husband  died,  and 
the  statute  could  not  run  against  a  right  of 
action  before  It  came  into  existence.  What 
we  now  rule  Is  evidently  not  In  conflict  with 
the  adjudications  of  this  court  to  the  effect 
that,  where  the  widow  sues  for  the  homicide 
of  her  husband,  the  defendant  may  set  up 
any  defense  which  might  hare  been  pleaded 
to  the  merits  of  the  Issue,  If  a  suit  had  been 
brought  by  the  husband  for  Injuries  to  his 
person." 

In  Nestelle  v.  Northern  Pac.  K.  Co.  (C.  C.) 
56  Fed.  261,  the  action  was  by  the  adminis- 
trator to  recover  damages  for  an  injury 
causing  the  death  of  his  wife.  The  injury 
was  suffered  more  than  three  years  before 
the  action  was  commenced,  and  It  was  in- 
sisted by  the  defendant  that  the  same  was 
barred  by  the  statute  of  limitations,  and 
upon  that  ground  a  demurrer  was  filed  to 
the  complaint.  The  court  said:  "Coming  di- 
rectly to  the  case  in  hand,  it  is  to  be  ob- 
served that  It  Is  a  statutory  action,  differing 
from  an  ordinary  action  ex  delicto.  In  this: 
that  the  death  of  a  person,  resulting  from 
a  wrong  Is  a  necessary  element,  and  until 
the  death  of  Mrs.  Nestelle  this  cause  of  ac- 
tion had  not  accrued  In  favor  of  her  legal 
representative.  In  my  opinion  it  Is  not  ma- 
terial at  this  stage  of  the  case  whether  If 
a  Judgment  had  been  rendered  during  the 
lifetime  of  Mrs.  Nestelle  In  an  action  for 
the  same  Injury  it  would  or  would  not  bar 
this  action.  The  statute  gives  an  action  to 
the  legal  representatives  of  the  deceaBed  to 
recover  damages  for  her  death,  if  the  same 
was  caused  by  the  defendant's  negligence 
without  limiting  the  time  for  commencing 
the  same,  otherwise  than  as  provided  In  2 
Hill's  Code,  t  120,  which  reads  as  follows: 
'An  action  for  relief  not  hereinbefore  provid- 
ed for  shall  be  commenced  within  two  years 
after  the  cause  of  action  shall  have  ac- 
crued.' " 

In  Louisville,  E.  &  St  Louis  R.  B.  Co.  v. 
Clark,  152  U.  S.  230,  14  Sup.  a.  579.  38 
L.  Ed.  422,  the  Supreme  Court  of  the  United 


States  construed  the  Identical  section  of  the 
statute  under  consideration.  In  that  case 
the  injury  was  received  on  November  25, 
1896,  resulting  In  the  death  of  plaintiff's  de- 
cedent on  February  23,  1898.  The  defendant 
in  that  case  demurred  to  the  complaint  upon 
the  ground  that  the  same  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action, 
contending  that,  as  the  death  did  not  occur 
until  after  the  expiration  of  a  year  and  a 
day  from  the  Infilctlon  of  the  Injury,  such 
death  could  not  In  law  be  held  to  have  been 
caused  by  the  act  of  the  defendant.  The 
opinion  of  the  court  was  delivered  by  Mr. 
Justice  Harlan,  who  said:  "The  statute  In 
express  words  gives  the  personal  representa- 
tive two  years  within  which  to  sue.  He  can- 
not sue  until  the  cause  of  action  accrues, 
and  the  cause  of  action  given  by  the  statute 
for  the  exclusive  benefit  of  the  widow  and 
children  or  next  of  kin  cannot  accrue  until 
the  person  injured  dies.  Until  the  death  of 
the  person,  the  *new  grievance'  upon  which 
the  action  la  founded  does  not  exist.  To 
say  therefore  that,  where  the  person  Injured 
died  one  year  and  two  days  after  being  in- 
jured, no  action  can  be  maintained  by  the 
personal  representative,  is  to  go  in  the  face 
of  the  statute,  which  makes  no  distinction 
between  cases  where  death  occurs  within 
less  than  a  year  and  a  day  from  the  Injury, 
and  where  it  does  not  occur  until  after  the 
expiration  of  one  year  and  a  day.  Al- 
though the  evidence  may  show  beyond  all 
dispute  that  the  death  was  caused  by  the 
wrongful  act  or  omission  of  the  defendant, 
and  although  the  action  by  the. personal  rep- 
resentative was  brought  within  two  years 
after  the  death,  yet,  according  to  the  argu- 
ment of  learned  counsel,  the  action  cannot  be 
maintained  if  the  deceased  happened  to  sur- 
vive his  injuries  for  a  year  and  a  day.  We 
cannot  assent  to  this  view.  Was  the  death. 
In  fact,  caused  by  the  wrongful  act  or  omis- 
sion of  the  defendant?  That  Is  the  vital 
Inquiry  In  each  case.  The  statute  Imposes 
no  other  condition  apon  the  right  to  sue. 
The  court  has  no  authority  to  impose  an  ad- 
ditional or  different  one.  If  death  was  so 
caused,  then  the  personal  representative  may 
sue  at  any  time  within  two  years  from  such 
death."  This  construction  of  the  act  we 
think  is  decisive  of  the  question  presented  by 
this  appeal.  If  the  only  condition  imposed 
by  the  statute  upon  the  right  to  sue  Is  that 
death  was  caused  by  the  wrongful  act  or 
omissioh  of  the  appellee,  then  the  court  below 
erred  in  holding  that  the  action  was  barred 
by  the  statute  of  limitation  operating  against 
the  decedent  in  his  lifetime. 

A  case  frequently  cited  in  opposition  to  the 
view  herein  expressed  is  that  of  Fowlkes, 
Administrator,  v.  N.  &  D.  Ry.  Co.,  56  Tenn. 
829,  in  which  it  Is  held  that  the  cause  of  ac- 
tion accrues  at  the  time  of  the  wrongful  act 
or  omission,  and  the  statute  of  limitations 
begins  to  run  at  that  time.  An  examination 
of  this  case,  however,  discloses  a  section  of 
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the  Code  of  Tennessee,  which  prorldee  that 
the  right  of  action  in  a  person  injured  by  the 
wrongrful  act  or  omission  of  another  shall  not 
be  extinguished  by  the  death  of  the  injured 
person,  but  shall  pass  to  his  personal  repre- 
sentatives for  the  benefit  of  his  widow  and 
next  of  Itin.  Under  this  statute,  it  is  clear 
that  no  new  cause  of  action  arises  upon  the 
death  of  the  Injured  person,  and  the  case  is 
not  in  point  Another  case  frequently  cited, 
to  the  same  effect,  and  directly  in  point,  is 
the  case  of  Canadian  Pacific  R.  R.  Co.  t. 
Robinson,  19  Can.  S.  C.  292,  54  Am.  &  Eng. 
R.  R.  Gas.  49,  In  which  It  is  held  that  where 
death  ensues  from  the  wrongful  act  or  omis- 
sion of  another,  the  right  of  action  depends, 
not  only  on  the  character  of  the  act  from 
which  death  ensues,  but  upon  the  condition 
of  the  decedent's  claim  at  the  time  of  his 
death.  If  the  claim  was  in  such  condition 
tliat  he  conld  not  then  enforce  It,  had  death 
not  ensued,  the  statute  gives  to  the  personal 
representative  no  right  of  action,  and  creates 
no  liability  whatever  against  the  person  In- 
flicting the  Injury.  By  special  leave,  an  ap- 
peal was  taken  to  the  House  of  Lords,  where 
the  Judgment  of  the  Supreme  Court  of  Can- 
ada was  reversed.  Robinson  v.  Canadian 
Pacific  R.  R.  CO.,  1892  App.  Cas.  481.  The 
holding  of  the  Privy  Council  was  that  death 
IB  the  fonndation  of  the  right  given  by  the 
statute,  which  Is  governed  by  the  rule  of 
limitation  contained  therein,  and  Is  exempt 
from  the  rule  of  limitation  which  barred  the 
Claim  of  the  deceased. 

In  view  of  the  authorities  herein  cited,  we 
are  constrained  to  hold  that  the  trial  court 
erred  In  sustaining  the  demurrer  to  the  com- 
plaint. The  judgment  ia  therefore  reversed, 
with  Instructions  to  overrule  the  demurrer  to 
the  complaint,  and  for  further  proceedings 
not  Inconsistent  with  this  opinion. 

LAIRY,  a  X,  and  MTERS,  FELT,  and 
IBACH,  JJ.,  ooncurring.  HOTTEL,  J«  not 
participating. 

(48  ind.  App.  l») 

INDEPENDENT   TORPEDO   CO.   t.   X    E. 

CLARK  OIL  CO.     (No.  7,146.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

June  21.  1911.) 

1.  New  Trial  (5  128*)— Questions  Revikw- 
abli>— assiqnments  of  error. 

An  assignment  that  special  findings  of 
fact  are  not  sustained  by  sofficient  evidence  is 
not  a  proper  assignment  in  a  motion*  for  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  257-262;  Dec.  Dig.  <  128.*] 

2.  Bailwent  (f  20*)— Compensation  of  Bail- 
or—Consideration. 

Where  a  contractor  to  "Bhoot"  a  gas  well 
for  the  owner  caused  a  charge  of  nitroglycerine 
to  so  explode  as  to  damage  the  well,  and  then 
obtained  from  the  owner  drilling  tools  to  re- 
pair the  damage,  on  an  agreement  to  pay  rea- 
sonable compensation  for  such   tools,  and   the 


contractor  nsed  the  tools  therefor,  Its  premise 
to  pay  a  reasonable  compensation  was  supported 
by  a  valid  consideration. 

lEi.  Note.— For  other  cases,  see  Bailment; 
Dec.  Dig.  S  20.*] 

3.  Bailment  (J  20*)— Gonibact— Meanino  of 
Words— "Use." 

One  contracting  to  pay  a  reasonable  com- 
pensation for  the  use  of  another's  drilling  tools 
to  repair  a  gas  well  is  liable  to  pay  a  reason- 
able compensation  for  the  time  he  has  posses- 
sion and  use  of  the  tools,  and  bis  liability  is  not 
limited  to  days  of  actual  service;  the  word 
"use"  applying  to  one's  service,  employment,  or 
conversion  to  some  purpose  (ouoting  8  Words 
and  Phrases,  pp.  7226,  7227). 

[EM.  Note.— For  other  cases,  see  Bailment, 
Dec.  Dig.  i  2a*] 

4.  Customs  and  Ui^aoes  (|  10*)— Cortract»— 
Construction. 

A  custom  that  a  contractor  to  "shoot"  a 
gas  well  for  the  owner  shall  have  the  use  of  the 
owner's  drilling  tools  free  does  not  control  in 
case  the  contractor  is  required  to  repair  dan^ 
ages  to  the  well  caused  by  an  explosion. 

[Ed.  Note. — For  other  cases,  see  (Customs  and 
Usages,  Dec.  Dig.  {  10.*] 

6.  Customs  and  Ubaoeb  (S  14*)— <3ontbaci8— 
Construction. 

An  agreement  by  a  contractor  to  "shoo^ 
a  gas  well  to  pay  the  owner  a  reasonable  com* 

Sensation  for  the  use  of  drilling  tools  to  repair 
amages  to  the  well  caused  by  the  contractor 
is  definite,  and  cannot  be  varied  by  custom. 

[Eid.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  |  29;   Dec  Dig.  f  14.*] 
6.  Trial  (S  75*)  —  Dvioenob  —  OsJEonoNS— 
Waiver." 

That  a  party  did  not  object  when  the  ad- 
verse party  was  proving  a  custom  in  his  favor 
did  not  deprive  bim  of  the  right  to  object  when 
further  evidence  was  ottered  which  was  pre)« 
ttdicial  to  him. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig,  H  171-182;  Dec  Dig.  i  75.*] 

Appeal  from  Circuit  (3onrt,  Jay  (^nnty; 
John  F.  La  Follette,  Judge.    • 

Action  by  the  J.  B.  Claiic  OH  Company 
against  the  Independent  Torpedo  Company. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Orr  &  Orr,  for  appellant  Richard  H. 
Hartford,  for  appellee. 

FEI/r,  P.  X  Appellee,  In  a  complaint  of 
five  paragraphs,  sued  appellant  for  damages 
to  personal  property  and  for  the  rental  or 
use  of  an  engine,  boiler,  derrick,  and  drilling 
tools.  The  court  made  a  special  flnding  of 
facta,  and  stated  Its  conclusions  of  law  there- 
on. The  flnding  was  In  favor  of  appellant 
on  the  paragraphs  seeking  to  recover  dam- 
ages and  against  It  on  the  paragraphs  for  the 
use  of  the  property.  Judgment  was  rendered 
for  appellee  in  the  sum  of  $1,103.88,  from 
which  this  appeal  Is  taken.  The  appellant 
assigns  as  error  the  overruling  of  Its  motion 
for  a  new  trial,  which  was  asked  on  the 
ground  that  the  damages  assessed  are  ex- 
cessive. The  decision  of  the  court  Is  not  sus- 
tained by  sufficient  evidence,  and  Is  contrary 
to  law. 

[1]  Other  reasons  are  stated  in  the  motion 
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relating  to  tbe  special  finding  of  facts,  bat 
tbese  are  not  properly  a  part  of  the  motion 
for  a  new  trlnl.  Hamrick  v.  Hoover,  41  Ind. 
Anp.  411.  416,  84  N.  B.  28;  Scott  r.  CiolUer, 
lee  ma.  644,  647,  T8  N.  B.  184.  The  com- 
plaint charges  and  the  evidence  tends  to  show 
that  appellant  undertook  to  "shoots*  a  gas 
well  for  appellee,  and  that  In  so  doing  a 
charge  of  nitroglycerine  was  exploded  so  near 
the  surface  as  to  blow  out  about  150  feet  of 
the  casing  of  the  well  and  cause  other  dam- 
age; that  appellant  obtained  from  appellee 
the  use  of  its  boiler,  engine,  derrick,  and 
drilling  tools  to  be  used  In  an  effort  to  repair 
the  damage  caused  by  the  explosion;  that 
the  same  were  so  used,  and  appellant  agreed 
to  pay  reasonable  compensation  therefor. 

[2]  The  appellant  contends  that  there  is  no 
consideration  moving  from  appellee  in  sup- 
port ot  its  claim  and  Judgment.  One  para- 
graph of  the  complaint  alleges  an  agreement 
to  pay  a  reasonable  compensation  for  the  use 
of  the  property  and  a  refusal  to  comply  with 
that  agreement  The  court  found,  and  the 
evidence  tends  to  support  the  finding,  that 
the  use  of  the  proper^  was  worth  ?25  per 
day,  and  that  appellant  had  the  possession 
and  use  of  the  same  for  47  days.  This  Is 
BuflScient  to  show  a  consideration.  Neider- 
fer  v.  Chastaln,  71  Ind.  368,  36  Am.  Rep.  198; 
Eisel  et  al.  v.  Hayes,  141  Ind.  41,  40  N.  £. 
119;  Hunt  ▼.  Dederick,  106  Ind.  565,  5  N.  B. 
710;  Starr  v.  Earle  et  al.,  43  Ind.  478. 

[3]  The  contention  that  '^se"  must  be  lim- 
ited to  days  of  actual  service  cannot  be  sus- 
tained. The  evidence  tends  to  show  that  ap- 
];>ellee  was  anxious  to  obtain  possession  of  its 
property,  and  certainly  It  was  the  duty  of 
appellant  to  return  the  same  to  It  when 
through  using  It  While  appellant  retained 
the  possession  with  the  right  to  use  the  prop- 
erty, and  deprived  appellee  of  both  possession 
and  use,  it  cannot  rightfully  complain  of  the 
court's  finding.  One  definition  of  the  word 
"use"  given  by  Webster  Is  applying  to  one's 
service,  employment,  or  conversion  to  some 
purpose.  See,  also,  8  Words  &  Phrases,  pp. 
7226,  7227. 

[4]  Some  contention  la  made  In  regard  to  a 
usage  or  custom  In  furnishing  engine,  holler, 
derrick,  etc.,  free  to  those  who  "shoot"  gas 
and  oil  wells,  but  we  fail  to  see  Its  applica- 
tion here.  No  claim  is  made  for  the  use  of 
the  property  before  the  premature  explosion, 
and,  whether  by  custom  or  by  agreement  ap- 
pellant was  to  have  the  use  of  the  property 
free,  to  "shoot"  the  well  under  ordinary  con- 
ditions would  not  control  under  the  extraor- 
dinary conditions  shown  hi  this  case. 

[6]  Furthermore,  there  seems  to  be  no  am- 
biguity or  uncertainty  in  the  contract  alleged 
and  proved.  It  Is  a  simple  agreement  to  pay 
a  reasonable  price  for  the  use  of  the  proper- 
ty. Where  the  contract  Is  clear  and  definite 
In  its  terms,  it  will  not  be  varied  by  a  usage 
or  custom.    Lelter  v.  Emmons,  20  Ind.  App. 


22,  25,  50  N.  E.  40;  Louisville,  ClncInnaU, 
Packet  Ck>.  v.  Rogers,  20  Ind.  App.  694,  699, 
49  N.  E.  970;  Lupton  v.  Nichols,  28  Ind.  App. 
639,  63  N.  E.  477;  Momingstar  v.  Cunning- 
ham, 110  Ind.  328,  .'?33,  11  N.  E.  593,  59  Am. 
Rep.,  211;  Seavey  t.  Sburlck,  110  Ind.  484, 
497,  11  N.  E.  597;  Cole  v.  Leach,  94  N.  E. 
677;   Hitz  T.  Warner,  93  N.  B.  1005. 

[8]  TTnder  the  Issues  and  facts  of  this  case, 
the  trial  court  properly  excluded  the  evi- 
dence of  a  custom  or  usage.  The  fact  that 
one  of  the  parties  did  not  object  when  the 
other  was  proving  a  custom  In  his  favor  did 
not  deprive  him  of  the  right  to  object  when 
further  evidence  was  offered  which  was  prej- 
udicial to  him.  The  evidence  tends  to  sup- 
port the  judgment  There  Is  no  available 
error  shown  by  the  record- 
Judgment  affirmed. 

(« lad.  A.  v,t) 
MORTON  V.  OAFFIBLD.    (No.  7,695.) 
(Appellate  (Tourt  of  Indiana,  Division  No.  1. 
Jane  27,  19U.) 

Appeal  and  Erbob  ($  323*)~Di8Mi8eAi/— Nec- 

KSSABT  Pasties. 

As  under  the  direct  provisions  of  Bums' 
Ann.  St.  1908,  i  675,  ft  term  time  appeal  may 
be  taken  by  a  part  only  of  persons  against 
whom  a  judgment  was  had,  without  naming  in 
the  asaignmeut  of  error  those  not  appealing,  the 
single  appeal  of  one  codeEendant,  taken  in  term 
time  and  under  section  679,  cannot  be  dismissed, 
beoanse  not  naming  the  nonappealing  defendant 
in  the  assignment  of  error. 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  323.»] 

Appeal  from  Circuit  Court  Jasper  Coun- 
ty; C.  W.  Haule^,  Judge. 

Action  by  William  P.  Gaffield  against 
James  T.  Morton  and  another.  From  a  judg- 
ment for  plaintiff,  defendant  Morton  alone 
appeals.  On  motion  to  dismiss  appeal.  Mo- 
tion overruled. 

George  A.  Williams,  for  api)ellant  Frank 
Foltz,  for  appellee. 

HOTTEL,  J.  Appellee  files  motion  to  dis- 
miss this  appeal,  for  the  reason  that  the  ap- 
pellant has  failed  to  make  all  the  parties 
against  whom  judgment  was  rendered  par- 
ties to  this  appeal.  The  judgment  herein 
was  rendered  against  the  appellant,  James  T.' 
Morton,  for  $120,  and  against  George  A.  Wil- 
liams, a  garnishee,  codefendant  Appellant 
has  not  joined  with  him,  in  his  appeal,  his 
said  garnishee  codefendant,  and  has  not 
named  said  defendant  In  his  assignment  of 
errors. 

This  is  a  term  time  appeal,  perfected  as 
such  under  section  679,  Bums'  1908.  "Any 
part  of  any  number  of  coparties  against  whom 
a'  judgment  has  been  taken"  may  appeal , 
from  such  judgment  to  the  Supreme  or  Ap- 
pellate Court,  where  the  appeal  is  perfected 
under  the  above  statute,  without  making 
such  "coparties,  not  appealing,  parties  to  the 
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appeal,  and  It  sball  not  be  necessary  to  name 
them  as  appellants  or  appellees  in  the  as- 
signment of  error."  Section  675,  Bums' 
1908;  Keiser  y.  Mills,  162  Ind.  366,  369,  69 
N.  Bi  142;  Ounn  et  aL  v.  Ha  worth  et  al.', 
159  Ind.  419,  64  N.  E.  911;  Baltes  Land,  etc., 
Co.  V.  Sutton,  32  Ind.  App.  14,  69  N.  E.  179. 
The  cases  cited  and  relied  upon  by  appellee 
apply  to  appeals  other  than  term  time  ap- 
peals perfected  under  said  section  679,  Bums' 
1908,  supra. 

The  motion  to  dismiss  the  appeal  is  there- 
fore overruled. 


(48  iDd.  A.  147) 

BENNETT  v.  EVANSVILLB  &  T.  H.  B.  C30. 

et  al.    (No.  7,628.) 

(Appellate  Ckinrt  of  Indiana,  DiTlsion  No.  2. 

June  23,  1911.) 

1.  CouBTB  (8  97»)  —  Decisions  of  UmrEO 
States  Coubts— Conclusiveness. 

The  decisions  of  the  United  States  Sopreme 
CJoort  on  questions  arising  under  the  United 
States  Constitution  are  binding  on  the  state 
courts. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  IS  329-334;  Dec  Dig.  f  97.*] 

2.  CODBTS  (I  220*)  —  Afpellatk  Cottbts  — 

TBANSFEB  TO    SUFBEUK  COUBT. 

Where  the  opinion  of  the  Supreme  Court 
of  the  state  on  a  question  arising  in  a  case 
before  the  Appellate  Cioort  is  in  conflict  with 
the  decision  of  the  United  States  Supreme 
Court  on  a  constitutional  question,  the  Supreme 
Court  will  be  requested  to  take  over  and  decide 
the  case. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  S  687;   Dec.  Dig.  i  220.*] 

Appeal  from  Circuit  Court,  Greene  Coon- 
ty;    Chas.  B.  Henderson,  Judge. 

Action  by  Lulu  Bennett,  as  administratrix 
of  the  estate  of  Emery  C.  Bennett,  deceased, 
against  the  EvansvUle  &  Terre  Haute  Rail- 
road Company  and  another.  Judgment  for 
defendants,  and  plaintiff  appeals.  Cause 
transferred  to  the  Supreme  Court  under  the 
provisions  of  Bums'  Ann.  St.  1908,  f  1429. 

William  L.  Slhikard,  for  appellant  John 
B.  Iglehart,  Edwin  Taylor,  S.  H.  Iglehart, 
and  Jno.  T.  &  W.  H.  Hays,  for  appellees. 

IBACH,  J.  Suit  by  appellant,  as  adminis- 
tratrix, to  recover  damages  for  the  death  of 
Emery  C.  Bennett,  which  occurred.  It  is 
alleged,  by  reason  of  the  negligence  of  ap- 
pellees. E^ach  appellee  filed  a  separate  de- 
murrer to  the  complaint,  which  demurrers 
Were  sustained,  and,  appellant  declining  to 
plead  further,  judgment  was  rendered  for 
appellees.  The  sole  question  arising  on  this 
appeal  is  the  snfQclency  of  the  complaint,  as 
the  only  error  assigned  is  In  sustaining  the 
demurrers. 

The  complaint  Is  long  and  verbose.  Fol- 
lowing is  a  brief  summary  of  the  facts  aver- 
red and  charges  made:  That  Bennett  was 
employed  by  defendant  railway  corporations 
85  a  member  of  a  bridge  gang,  whose  busi- 


ness it  was,  among  other  things,  €o  work  up- 
on certain  bridges;    that  he  was  on  July  4, 

1907,  ordered  by  defendants,  through  the 
boss  of  the  gang  with  whom  he  was  worlilng, 
to  assist  In  unloading  a  car  load  of  piling 
by  Tolling  them  off  the  car  with  cant  hooks 
and  crowbars;  that  all  of  the  piling  had 
been  unloaded  but  two  pieces,  one  of  which 
remaiped  on  top  of  the  other,  on  the  east 
side  pt  the  car,  and  which  were  stuck  and 
fast;  that  Bennett  was  ordered  by  the  boss 
to  go  to  the  center  of  the  car,  a  dangerous 
place,  to  the  east  of  the  piling,  and  in  front 
of  the  way  the  piling  was  compelled  to  roll; 
that  when  be  was  thus  situated  the  piling 
was  by  the  orders  of  the  boss  started  to  roll, 
and  rolled  toward  the  east,  and  followed 
Bennett,  who  was  trying  to  get  out  of  the 
way,  and  in  so  dohig  jumped  from  the  east 
side  of  the  car;  the  piling,  following  him, 
rolled  off,  and  strack  him,  and  as  a  result  of 
the  Injury  he  died.  It  is  also  averred  that 
he  had  been  long  employed  by  defendants 
as  a  servant  for  hire,  and  was  working  in 
the  line  of  his  duty  vrhesi  injured. 

Appellees  are  charged  with  negligence  in 
failing  to  supply  chocks,  stops,  or  standards 
to  stop  the  piling  from  rolling  off  the  car, 
and  in  failing  to  supply  skids  on  which  the 
piling  could  slide  down  from  the  car.  It  is 
charged  that  appellees,  by  their  boss,  whose 
orders  and  commands  Bennett  was  bound  to 
obey,  were  negligent  in  ordering  Bennett  Into 
a  place  of  danger,  in  failing  to  notify  him 
of  the  danger,  in  falling  to  order  him  there- 
from, and  in  negligently  ordering  the  piling 
to  be  pried  loose  and  rolled  off  the  car,  in 
a  dangerous  manner,  while  Bennett  was  Uius 
situated,  and  that  Bennett's  death  was  the 
result  of  appellees'  negligence.  It  is  averred 
that  Bennett  used  due  care  and  caution,  and 
was  without  fault  or  negligence,  and  that 
the  boss  knew  that  the  piling  was  stuck  and 
hard  to  break  loose,  and,  when  started, 
would  roll  off  the  car  with  great  force,  and, 
knowing  these  things,  ordered  Bennett  into 
the  dangerous  place  In  front  of  the  pilings. 

The  complaint  seems  to  have  been  drawn 
under  the  employer's  liability  act     Burns 

1908,  I  8017.  This  court  recently  in  the  case 
of  Richey  v.  Cleveland,  etc.,  R.  Co.,  93  N. 
B.  1022,  No.  7,428,  at  the  last  term,  say :  "In 
order  to  state  a  cause  of  action  under  the 
second  subdivision  of  the  statute,  it  is  nec- 
essary that  the  complaint  should  state  facts 
which  show:  First,  that  the  plaintiff  was 
employed  by  a  corporation  engaged  In  the  op- 
eration of  railroads;  second,  that  the  per- 
son giving  the  order  or  direction  was  em- 
ployed by  such  railroad  company,  and  that 
the  person  injured  was  bound  to  comply  with 
snch  order,  and  did  so  comply;  third,  that , 
the  order  was  a  special  order,  not  as  broad 
as  the  general  scope  of  the  employment; 
fourth,  either  that  the  order  given  was  a  neg- 
ligent order,  or,  in  the  event  said  order  was 
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not  negligently  given,  that  while  plaintiff 
was  performing  his  dnty  in  carrying  ont  aald 
order,  and  while  he  was  in  a  place  where' 
he  was  required  to  be  in  the  performance  of 
his  duty  under  said  order,  he  was  injured 
through  some  negligent  act  or  omission  of 
the  party  giving  the  order  or  direction." 

[1,  t]  The  present  complaint  would  thus 
seem  suffldent  But  the  Supreme  Court  of 
this  state  has  held  that  section  8017,  Bums' 
1908,  to  be  constitutional,  in  so  far  as  it  is, 
applies  only  to  those  employes  of  railroad 
corporations  who  are  engaged  in  the  opera- 
tion of  trains.  Appellant,  on  the  facts  aver- 
red, was  not  thus  engaged.  A  late  decision 
of  the  United  States  Supreme  Court  (TjOuIs- 
ville,  etc.,  R.  Co.,  v.  Melton,  218  n.  8.  36,  80 
Sup.  Ct  676,  64  Ia  Ed.  921)  holds  that  such  a 
statute  may  apply  to  all  employes  of  a  rail- 
road corporation  and  not  violate  tlie  equal 
protection  clause  of  the  fourteenth  amend- 
ment to  the  United  States  Constitution.  The 
decisions  of  the  United  States  Supreme  Court 
are  binding  on  state  courts,  and  the  Appel- 
late Court  of  this  state  cannot  decide  consti- 
tntional  questions,  and  as  the  question  pre- 
sented by  the  case  at  bar  is  practically  the 
question  presented  by  Richey  v.  Cleveland, 
etc.,  Co.,  supra,  upon  the  authority  of  that 
case  and  for  the  reasons  there  given,  we 
respectfully  request  the  Supreme  Court  of 
thla  state  to  tbke  over  this  case  and  decide 
It,  and  that  they  overrule  the  cases  of  In- 
dianapolis Traction  Co.  v.  Kinney,  171  Ind. 
612,  85  N.  E.  954.  23  L.  B.  A.  (N,  8.)  711,  and 
Cleveland,  eta,  B.  Co.  v.  Foland,  91  N.  E. 
694,  and  follow  the  ruling  of  Indianapolis 
St  By.  Co.  T.  Kane,  169  Ind.  26,  80  N.  B. 
841,  81  N.  B.  721, 

This  case  is  transferred  to  the  Supreme 
Court,  under  the  provisions  of  section  1429, 
Bums'  Statutes  1908. 


PBNN-AMERICAN  PLATE  GLASS  OO.  T. 
POLING.     (No.  7,681.) » 

{Appellate  Court  of  Indiana.     June  80,  1011.) 

ApPXAL     and     EBBOB     (i     386*)— DlSKISSAIr- 
BONDS. 

A  term  time  appeal  must  be  dismissed 
where  the  surety  upon  the  appeal  bond  is  not 
approved  at  the  term  daring  which  judgment 
was  rendered,  aa  reouired  by  BumB'  Ann.  St. 
1908,  S  679,  providing  for  such  appeals,  and 
that  it  shall  operate  as  a  stay  upon  the  filing  of 
•B  appeal  bond,  with  such  penalty  and  surety 
as  the  court  shall  approve. 

[EM.  Note.— E\>r  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ii  2059-2063;  Dec  Dig.  | 
886.*] 

Appeal  firom  CIrealt  Court,  Tipton  County; 
Leroy  B.  Vash,  Judge. 

Actitm  by  Anna  B.  Poling,  aa  administra- 
trix, against  the  Penn-American  Plate  Glass 
Company.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Dismissed. 


Lovett  &  Slaymaker,  for  appellant  Klt- 
tinger  &  Diveu,  for  appellee. 

PER  CURIAM.  Appellee  moves  to  dismiss 
this  appeal  on  the  ground  that  appellant  has 
not  complied  with  the  statute  authorizing 
term  time  appeals,  and  has  failed  to  take 
steps  to  perfect  a  vacation  appeal. 

On  January  16,  1910,  and  at  the  Novemlier 
term,  1909,  of  the  Tipton  circuit  court  a 
Judgment  was  rendered  against  appellant 
and  in  favor  of  appellee.  Appellant  prayed 
an  appeal  to  this  court  which  the  court 
granted,  and  fixed  the  penalty  of  the  appeal 
bond  at  $3,000,  with  surety  to  be  approved 
by  the  conrt  and  90  days  were  given  within 
which  to  file  said  bond.  On  April  13,  1910, 
and  during  the  February  term,  1910,  of  said 
court  the  appellant  filed  its  appeal  bond  in 
the  sum  of  $3,000,  with  the  National  Surety 
Company  as  surety  thereon,  which  bond  on 
said  last  date  was  approvM  by  the  court  On 
May  11,  1910,  the  transcript  on  appeal  was 
filed  in  this  court  There  is  no  claim  that 
this  is  a  vacation  appeal ;  but  on  the  con- 
trary. It  is  Insisted  that  the  proceedings  had 
in  the  court  below  were  in  substantial  com- 
pliance witb  the  statute  governing  term  time 
appeals.  Section  679,  Bums'  1908.  This  sec- 
tion provides:  "When  an  appeal  is  taken 
during  the  term  at  which  Judgment  is  render^ 
ed,  it  shall  operate  as  a  stay  of  all  further 
proceedings  on  the  Judgment  upon  an  appeal 
bond  being  filed  by  the  appellant  witb  such 
penalty  and  surety  as  the  court  shall  approve, 
and  within  such  time  as  it  shall  direct  pay- 
able to  the  appellee,"  etc. 

It  clearly  appears  that  all  the  provisions  of 
this  statute  were  complied  with  except  one. 
The  sureties  were  not  named  and  approved 
during  the  term  at  which  Judgment  was  ren- 
dered. The  failure  to  name  and  approve 
sureties  on  a  bond  of  this  character  during 
such  term  has  l>een  held  to  t>e  an  omission 
of  one  of  the  necessary  steps  in  order  to  ef- 
fect a  term  time  appeal.  Michigan  Mutual 
Life  Ins.  Co.  v.  Frankel,  161  Ind.  634,  60  N. 
E.  304.  In  that  case  it  was  said:  "The  stat- 
ute provides  the  steps  which  must  be  taken 
in  order  to  effect  a  term  time  appeal,  and 
thereby  relieve  the  appellant  from  giving  the 
notice  required  by  law  in  vacation  appeals. 
The  penalty  of  the  appeal  bond  must  be  fixed, 
and  the  surety  named  and  approved  by  the 
court,  during  the  term  at  which  the  final 
Judgment  is  rendered,  and  the  bond,  condi- 
tioned according  to  law,  must  t>e  filed  within 
the  time  directed  by  the  court"  In  this  case 
the  bond  was  filed  within  the  time  allowed  by 
the  court  but  the  name  of  the  surety  was 
not  brought  to  the  attention  of  the  conrt  until 
the  day  the  bond  was  presented  and  approv- 
ed, which  was  after  the  term  in  which  the 
appeal  was  prayed  and  granted.  The  au- 
thorities seem  to  hold  that  it  is  the  filing 
of  the  tx>nd  only  that  may  be  done  upon  order 
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after  the  term,  bat  It  sball  be  with  tmdt  pen- 
alty and  snrety  as  bas  been  prescribed  and 
approved  by  the  court  during  the  term  at 
which  the  Judgment  appealed  from  was  ren- 
dered. Under  this  theory  of  the  statute,  the 
appeal  in  this  case  was  not  in  term.  McKin- 
ney  v.  Hartman,  143  Ind.  224,  227,  42  N.  B. 
681;  Elliott's  Appellate  Procedure^  8  246; 
Ewbanli's  Manual,  { ITS. 
Appeal  dismissed. 

(48  Ind.  A.  584) 

LAKE   SHORE  ft  M.   S.  RY.  CO.  t.   CHI- 
CAGO, L.  S.  ft  S.  B.  RY.  CO.    (No.  7,664.)  i 
(Appellate  Court  of  Indiana,  Division  No.  1. 
June  23,  1911.) 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  92  N.  E.  989. 

MYERS,  J.  Appellant,  in  support  of  its 
petition  for  a  rehearing,  cites  the  case  of 
Peoria  Waterworks  Co.  v.  Peoria  Ry.  Co. 
(C.  C.)  181  Fed.  990,  as  announcing  a  rule 
of  law  contrary  to  tbat  expressed  by  this 
court  at  the  former  hearing  of  this  case. .  At 
that  time  we  were  not  advised  as  to  the  rul- 
ing in  that  case,  but  in  the  consideration  of 
the  petition  before  us  we  have  carefully  ex- 
amined the  facts  and  opinion  of  the  courts 
as  reported,  without  in  the  least  being  i)er- 
suaded  ttmt  there  Is  any  conflict  in  the  two 
opinions. 

In  the  Peoria  Waterworlcs  Co.  Case  the 
relief  sought  was  an  injunction  against  in- 
Jury  to  water  mains  by  electrolysis.  The 
case  was  referred  to  a  special  master  for  his 
flndings  of  fact  and  conclusions  of  law.  In 
that  case,  at  page  996,  it  is  said:  "The  ulti- 
mate facts  disclosed  by  the  evidence  may  l>e 
briefly  summarized  as  follows:  (1)  The  in- 
Jury  complained  of  exists.  (2)  The  injury  is 
permanent  and  continuing.  (3)  The  injury 
has  been  and  is  being  caused  by  the  defend- 
ants. (4)  The  complainant  can  do  nothing  to 
prevent  the  injury."  Under  the  heading 
"Conclusions  of  Law,"  on  page  997,  It  is 
said:  "(6)  The  Injury  which  is  being  done  to 
complainant's  water  pipes  by  the  defendants' 
currents  of  electricity  is  not  a  mere  Inci- 
dental injury  or  inconvenience,  but  is  a  per- 
manent, continuing  injury  to  a  legal  right, 
which  will,  in  effect,  if  the  injury  Is  per- 
mitted to  go  on,  ultimately  result  in  the  ab- 
solute destruction  of  complainant's  plant  and 
property."  It  is  also  said,  at  page  998:  "(1) 
It  is  possible  for  the  defendants  to  so  oper- 
ate their  railways  by  electric  motive  power 
as  not  to  injure  the  complainant's  property. 
(2)  It  Is  Impossible  by  any  known  method 
for  the  complainant  to  protect  its  property 
fr«n  such  injury.  (8)  •  •  ♦  (4)  The  fail- 
ure on  the  part  of  the  defendants  to  observe 
such  duty  constitutes  negligence,  and,  when 
it  results  in  damage  to  another,  such  dam- 


age is  actionable.  •  ♦  *  (lO)  The  Injury 
found  to  be  going  on  in  this  case  Is  the  di- 
rect consequence  of  the  unnecessary  and 
wrongful  acts  of  the  defendants  in  aocom- 
plishlng  a  legal  result."  In  the  course  of 
the  opinion  of  the  court,  at  page  1003,  it  is 
said:  "At  the  outset  it  may  be  said  that 
the  court  has  no  power  to  prescribe  by  in- 
junction the  use  of  any  particular  system  of 
circuit  or  negative  return.  It  is  doubtful, 
indeed,  whether  the  Judicial  power  would  ex- 
tend to  the  making  of  a  decree  restraining 
the  defendant  from  continuing  to  serve  the 
public,  unless  it  shall  cease  injuring  com- 
plainant's water  system." 

The  facts  set  forth  in  the  complaint  be- 
fore us  are  wide  of  the  facts  found  in  the 
case  cited.  In  that  case  the  water  company 
was  powerless  to  prevent  the  injury  of  which 
it  complained.  In  this  case,  for  aught  ap- 
pearing, appellant  at  a  small  expense  might 
have  remedied  the  trouble.  It  was  within 
the  power  of  the  railway  company  to  mini- 
mize the  escape  of  its  electric  currents,  and 
thereby  prevent  a  destruction  of  the  water 
company's  property.  In  this  case  appellee 
may  be  ustns;  the  most  approved  construction 
and  apparatus  known  to  science.  In  tbat 
case  the  findings  show  that  the  railway  com-, 
pany  was  guilty  of  negligence,  and  tbat  the 
injury  was  the  direct  consequence  of  the 
unnecessary  and  wrongful  acts  of  the  de- 
fendants. In  this  case  appellant  expressly 
declines  to  base  its  asserted  right  upon  the 
theory  of  ne^lle^ence,  unsklll  fulness,  or  mal- 
ice in  the  construction,  maintenance,  op  op- 
eration of  appellee's  line  of  railway. 

Finding  no  reason  for  granting  appellant's 
petition  for  a  rehearing,  it  is  therefore  over- 
ruled. 


(48  Ind.  A.  (75) 
CHICAGO  &  Hi  R.  CO.  v.  COON.i 

(No.  6,858.) 
(Appellate  Court  of  Indiana,  Division  No.  1. 

June  27,  1911.) 
Appeal  and   Ebbob    (|   832*)— Reheabino — 
Questions  Reviewable. 

A  rehearing  will  not  be  granted  on  a  point 
not  made  or  referred  to  in  the  original  briefs. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  (Tent.  Dig.  H  3215-3228;  Dec  Dig.  | 
832.*] 

On  petition  for  rehearing.     Overruled. 
For  former  opinion,  see  93  N.  E.  561. 

HOTTBL,  J.  A  petition  for  rebearhig  has 
been  filed  in  this  case,  supported  by  a  brief 
more  elaborate  and  covering  more  points 
than  that  presented  by  appellant  in  Its  orig- 
inal brief  herein.  The  earnestness  and  abil- 
ity with  which  the  questions  Involved  in  this 
I)etltion  have  been  argued  by  counsel  upon 
either  side  has  led  us  to  a  very  careful  re-, 
examination  of  such  of  these  questions  as 
were  presented  by  appellant  in  its  original 


•For  oUter  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  1 
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brief  herelii,  with  the  result  that  we  find  no 
ground  for  changing  the  original  opinion. 
We  should  say  In  this  connection,  however, 
that  In  the  presentation  of  this  petition  coun- 
sel present  some  points  not  Included  In  the 
original  statement  of  points,  nor  referred  to 
In  the  argument  thereof,  and  which,  under 
the  rules  of  this' court,  cannot  now  be  con- 
sidered. 

This  Is  particularly  true  as  to  Instruction 
No.  4  tendered  by  appellee  and  given  by  the 
court.  It  Is  now  Insisted  that  this  instruc- 
tion Is  objectionable,  because  It  authorizes 
the  Jury,  In  assessing  damages,  to  Include 
therein  elements  not  within  the  Issues  and 
evidence.  The  only  objection  urged  to  this 
instruction  in  the  original  brief  was  that  by 
it  (we  quote  from  appellant's  points  and  au- 
thorities) "the  Jury  were  directed  to  find  for 
appellee,  without  being  required  to  find  that 
the  negligence  imputed  to  the  appellant  con- 
tributed to  or  was  the  proximate  cause  of 
the  injury."  The  instruction  was  not  open 
to  the  objection  then  urged  against  it,  and 
was  approved  only  as  against  that  objec- 
tion. As  against  said  objection,  the  Instruc- 
tion was  a  correct  expression  of  the  law  and 
supported  by  authority,  as  shown  In  the  orig- 
inal opinion  herein.  A  rehearing  cannot  be 
granted  on  a  point  not  made,  nor  referred 
to,  in  the  original  briefs.  Cleveland  R.  R. 
C!o.  V.  Lindsay,  S3  Ind.  App.  412.  70  N.  B. 
288,  998;  Indiana  Power  Co.  t.  St.  Joseph, 
etc..  Power  Co.,  159  Ind.  51,  63  N.  B.  304.  61 
N.  B.  468;  Armstrong  t.  Hufty,  166  Ind. 
630,  66  N.  B.  443,  60  K.  B.  1080;  City  of 
Evansvllle  t.  Senhenn,  151  Ind.  61,  62,  4" 
N.  B.  634,  61  N.  E.  88,  41  L.  B.  A.  728,  66 
Am.  St  Rep.  218. 

Petition  overruled. 


(a  Ind.  A.  MQ 

HARMON  T.   FORAN.     (No.    7,200.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 

June  29,  1911.) 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  04  N.  B.  1050. 

IBACH,  J.  Appellee,  In  his  brief  on  peti- 
tion for  rehearing,  suggests  that  the  original 
opinion  malces  no  reference  to  the  cases  of 
Nicho's  y.  Baltimore,  etc.,  0>.,  33  Ind.  App. 
229,  70  N.  E.  183,  71  N.  B.  170,  Pittsburg,  etc., 
Cb.  V.  Reed,  36  Ind.  App.  67.  76  N.  B.  60,  and 
Cleveland,  etc..  Go.  v.  Schneider,  40  Ind.  App. 
88,  80  N.  B.  986,  upon  the  authority  of  which 
the  instruction  was  given  upon  which  the 
case  was  reversed.  These  cases  are  clearly 
in  conflict  with  the  Supreme  Court  decisions 
cited  in  the  opinion.  In  the  case  of  Grand 
Trunk,  etc,  Co.  v.  Reynolds  (Sup.,  No.  21,767), 
92  N.  B.  783,  at  page  737,  the  Supreme  Coun. 
has  expressly  disapproved  Nichols  v.  Balti- 
more, etc.,  Co.  and  Pittsburg,  etc.,  Co.  v. 


Reed,  and  held  them  erroneous  on  the  propo- 
sition involved  in  instruction  7  In  the  present 
case,  setting  forth  fully  the  reasons  for  their 
holding.  In  Cleveland,  etc.,  Co.  v.  Schneider, 
the  objection  made  to  the  Instruction  in  the 
present  case  seems  not  to  have  been  Involved; 
but  the  opinion  In  that  case,  and  the  opinion 
In  the  case  of  Wamsley  v.  Cleveland,  etc., 
Co.,  41  Ind.  App.  147,  82  N.  B.  490,  83  N.  B. 
640,  In  so  far  as  they  are,  or  may  be  con- 
strued to  be,  in  conflict  with  the  opinion  in 
the  present  case,  are  disapproved. 

We  adhere  to  our  opinion  that  the  giving 
of  the  erroneous  instruction  7  was  not  made 
harmless  to  appellant  by  the  answers  to  inter- 
rogatories, for  the  reasons  stated  in  the  orig- 
inal opinion.  The  jury  found  the  answers  to 
interrogatories  after  the  instruction  com- 
plained of  was  given,  and  may  have  been  led 
to  answer  them  as  they  did  because  influenced 
by  the  presumption  that  appellee  was  not 
guilty  of  contributory  negligence,  which  would 
include  the  presumption  that  be  looked  and 
listened  at  proper  times  and  places,  although 
from  the  evidence,  unaided  by  presumption, 
different  answers  might  have  been  returned. 

Appellant  has  furnished  us  with  a  brief  on 
petition  for  rehearing  showing  much  care, 
and  we  have  for  the  second  time  gone  into 
the  ease  very  thoroughly,  but  find  no  cause 
to  modify  our  former  judgment. 


(4S  Ind.  A.  la) 
ANDI8  T.  SMITH.    (No,  7,284.) 
(Appellate  Court  of  Indiana,  Division  No.  2. 
June  27,  1911.) 

1.  Appeal  and  Errob  (|  272*)— Questions 
Reviewable— Exceptions  to  (Conclusions 
OF  Law— Time  to  Phesent. 

Burns'  Ann.  St  1908,  I  656,  providing 
that  a  party  must  except  at  the  time  the  deci- 
sion is  made,  is  mandatory,  and  to  present  any 
qnestion  for  review  on  appeal  an  exception  to 
toe  conclusions  of  law  must  b«  talten  when  the 
decision  is  made,  and  exceptions  taken  to  con- 
clusions of  law  16  days  after  the  conclusions  of 
fact  and  law  are  announced  cannot  be  consid- 
ered, unless  the  court  recalls  and  changes  (he 
same. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  M  1611-1619;  Dec.  Dig.  i 
272;*    Trial,  Cent  Dig.  i!  254,  680.] 

2.  Tbial  (J  400*)— Conclusions  or  Pact  and 
■  Law— Right  to  Recall  and  Amend. 

The  trial  court  may  reodl  and  amend  its 
findings  of  fact  and  conclusions  of  law  thereon 
on  the  motion  of  either  party,  or  on  its  own 
motion,  at  any  time  while  the  action  remainn 
undetermined. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  M  949,  950;    Dec.  Dig.  !  400.*] 

3.  Affsal  and  Erbob  (S  272*)— Questions 
Reviewable— Conclusions  of  Law— Ex- 
ceptions—Tiub  TO  Make. 

Where  the  trial  court  recalls  its  findings 
of  fact  and  conclusions  of  law  and  makes 
changes  therein,  the  party  objecting  is  entitled 
to  have  his  exceptions  entered  at  the  time  of 
the  making  of  the  change,  whether  be  excepted 
to  the  conclusions  as  onginaliy  filed  or  not 

[E>].  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  272.*] 
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Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; Robert  L.  Mason,  Judge.  ' 

Action  by  Morgan  Andls  against  Emanuel 
Smith.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Affirmed. 

James  E.  McCullough  and  William  O.  Wel- 
born,  for  appellant  Robert  Williamson, 
Charles  H.  Cook,  and  William  Ward  Cook, 
for  appellee. 

ADAMS,  J.  This  action  was  by  the  appel- 
lant against  the  appellee  to  quiet  title  t<J  cer- 
tain real  estate  In  Hancock  county.  By  re- 
quest of  the  parties,  made  at  the  proper  time, 
the  court  made  and  filed  a  special  finding  of 
facts,  established  by  the  evidence  in  said 
cause,  and  stated  conclusions  of  law  thereon. 

The  record  before  us  shows  that  the  evi- 
dence was  heard  on  April  14,  1908,  and  the 
cause  continued  for  argument  of  counsel  un- 
til April  27. 1908.  The  next  entry  appearing 
is  as  follows:  "And  afterwards,  to  wit,  on 
the  6th  day  of  June,  1908,  being  the  86th  ju- 
dicial day  of  the  April  term,  1908,  of  said 
court,  before  the  same  hon.  judge  the  fol- 
lowing further  proceedings  were  had  In  the 
cause  of  Morgan  Andis  v.  Emanuel  Smith, 
No.  11,071:  Come  the  parties  and  their  at- 
torneys aforesaid,  and  thereupon  the  court 
makes  a  special  finding  of  facts  and  con- 
clusions of  law  herein.  In  the  words  and 
figures  following,  to  wit:  (Here  follows  the 
finding  of  facts  and  conclusions  of  law)." 
The  next  entry  appearing  in  the  record  is  as 
follows:  "And  afterwards,  to  wit,  on  the 
27th  day  of  June,  1908,  being  the  54th  judi- 
cial day  of  the  April  term,  1908,  of  said  court, 
before  the  same  hon.  judge  the  following 
further  proceedings  were  had  In  the  cause  of 
Morgan  Andls  v.  Emanuel  Smith,  No.  11,071: 
Come  the  parties  herein  by  their  counsel  and 
thereupon  the  plaintiff  excepts  to  each  of 
said  conclusions,  of  law  separately  and  sev- 
erally, and  also  excepts  to  all  said  conclu- 
sions of  law."  The  error  relied  upon  by  the 
appellant  of  reversal  Is  that  "the  court  erred 
In  Its  conclusions  of  law,  numbered  1  and  2, 
and  In  each  of  them,  stated  on  his  special 
finding  of  facts." 

II]  It  will  be  observed  that  the  trial  court 
made  and  filed  his  finding  of  facts  and  con- 
clusions of  law  on  June  6,  1908,  and  the  ap- 
pellant did  not  except  to  the  conclusions  of 
law  until  June  27,  1908.  The  appellee  there-' 
fore  Insists  that  the  record  does  not  present 
any  question  for  the  determination  of  this 
court  on  appeal. 

Section  656,  Bums  1908,  provides  that: 
"The  party  objecting  to  the  decision  must 
except  at  die  time  the  decision  Is  made." 
This  statute  has  been  held  to  be  mandatory. 
Johnson  v.  Bell,  10  Ind.  363;  Coan  v.  Grimes, 
63  Ind.  21;  Kolle  v.  Foltz,  74  Ind.  54;  Dick- 
son V.  Rose,  87  Ind.  103;  Brown  v.  Ohio,  etc., 
Ry.  Co.,.  135  Ind.  587,  35  N.  B.  503;  Tecnm- 
seh  Mills  V.  Sweet,  etc.,  Co.,  25  Ind.  App. 
284,  286,  58  N.  E.  93. 

It  is  also  settled  by  the  decisions  of  the 


Supreme  and  this  court  that,  in  order  to  pre- 
sent any  question  for  review  on  appeal,  an 
exception  to  the  conclusions  of  law  must  be 
taken  at  the  tune  the  decision  is  made.  EjW- 
bank's  Manuel,  section  24;  Elliott's  App. 
Procedure,  section  793;  Smith  v.  McKean,  99 
Ind.  101;  Helms  v.  Wagner,  102  Ind.  385, 
1  N.  B.  730 ;  Hull  v.  Louth,  Guardian,  109 
Ind.  315,  333,  10  N.  E.  270,  58  Am.  Rep.  405; 
Matslnger  v.  Fort,  118  Ind.  107,  20  N.  E.  653; 
Midland,  etc.,  Ry.  Co.  v.  DIckason,  130  Ind. 
164,  29  N.  B.  775;  Bamer  v.  Bayless,  134  Ind. 
600,  33  N.  E.  907,  34  N.  E.  502;  Radabaugh 
V.  Silvers,  Adm'r.  135  Ind.  605,  607,  35  N.  E. 
694;  Medical  College  of  Ind.  v.  Commlngore, 
140  Ind.  296,  297,  39  N.  E.  744;  Winstandley 
V.  Breyfogle,  148  Ind.  618,  48  N.  E.  224;  Chi- 
cago, etc.,  R,  Co.  V.  State  ex  rel.,  159  Ind. 
237,  241,  64  N.  B.  860;  Cooney  v.  Am.,  etc.. 
Insurance  Co.,  161  Ind.  193, 194,  67  N.  B.  989; 
Repp  V.  Lesher,  27  Ind.  App.  360,  366,  61  N. 
B.  609. 

In  the  last  case  cited,  the  conclusions  of 
law  were  announced  16  days  before  the  ex- 
ceptions were  noted,  and  this  was  held  to  pre- 
sent no  question.  In  the  case  of  Chicago, 
etc.,  R.  Co.  V.  State  ex  rel.,  supra,  six  days 
Intervened  between  the  filing  and  finding  and 
conclusions  and  taking  the  exception,  and 
this  was  likewise  held  to  present  no  question. 
In  Medical  College  of  Indiana  ▼.  Commlng- 
ore, supra,  five  days  after  the  announcement 
of  the  conclusions  of  law  the  exception  was 
taken,  and  held  to  present  no  qu^ition.  In 
Radabaugh  v.  Silvers,  supra,  the  exception 
was  taken  four  days  after  the  filing  of  the 
conclusions  of  law,  and  also  held  to  present 
no  question. 

[2]  The  appellant  Insists  tliat  the  rule  gov- 
erning the  time  of  taking  exceptions  to  con- 
clusions of  law  has  been  modified  by  the 
later  decisions;  that  the  early  holdings  es- 
tablished the  principle  that  the  filing  of  the 
findings  of  the  court  was  equivalent  to  the 
return  of  a  special  verdict  of  a  jury;  and 
that  after  such  findings  and  conclusions 
thereon  had  been  signed  and  filed  the  court 
had  no  further  control  over  the  same.  It  is 
true  that  the  later  decisions  have  chang- 
ed the  rule,  and  It  is  now  the  settled  law 
that  the  court  can  recall  and  amend  the  find- 
ings at  the  Instance  of  either  party,  or  upon 
his  own  motion,  at  any  time  while  the  action 
remains  In  fieri  Thompson  v.  Connecticut, 
etc.,  Insurance  Co.,  139  Ind.  325,  355,  356,  38 
N.  E.  796;  Royse  v.  Bourne,  149  Ind.  187. 
192,  47  N.  E.  827;  Jones  v.  Mayne,  154  Ind. 
400,  403,  65  N.  B.  956;  Marion  Mfg.  C6.  v. 
Harding,  155  Ind.  648,  651,  58  N.  E.  194;  Ap- 
ple, Assignee,  v.  Smith,  Trustee,  26  Ind.  App. 
659,  660,  60  N.  E.  466. 

[3]  There  can  be  no  doubt  about  the  cor- 
rectness of  the  rule  stated  in  the  foregoing 
cases,  but  we  fail  to  see  wherein  the  latter 
doctrine  enlarges  the  right  of  a  litigant  in  a 
case  such  as  that  presented  by  the  record 
before  us.  Had  the  trial  court  in  this  case 
recalled   its  findings   and   conclusions,   and 
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made  any  change  therein,  after  the  same  had 
been  signed  and  filed,  appellant  would  clearly 
tuiTe  been  entitled  to  have  his  exceptions  en- 
tered at  the  time  of  making  snch  change, 
whether  he  had  excepted  to  the  conclusions 
as  originally  filed  or  not  But  that  question 
is  not  before  ns.  We  are  not  here  dealing 
with  a  case  where  any  changes  were  made 
in  the  facts  found  or  In  the  conclusions  of 
law  after  the  same  were  signed  and  filed,  but 
with  a  case  where  the  court's  findings  and 
conclusions  were  announced,  and  21  days 
later  exceptions  taken  to  the  conclusions  of 
law.  That  this  was  too  late  is  abundantly 
shown  by  an  unbroken  line  of  decisions,  as 
well  as  by  the  plain  wording  of  the  statute. 
No  available  error  being  shown  by  the  rec- 
ord, the  Judgment  Is  affirmed. 


(M  Ind.  App.  Wl) 

VERNON,  O.  ft  R.  It.  CO.  T.  WASHINOTON 
CIVIL  TP.  ez  reL  DEEM.    (No.  7,610.) 

C&ppellate  Court  of  Indiana,  Division  Na  2. 
Jane  80^  1911.) 

1.  PAKrm  (i  75*)— Defeoi  of  Pasties— Db- 
ircBBEH— Requisites. 

A  demurrer  for  defect  of  parties  must  des- 
ignate the  proper  parties,  and  a  mere  specifica- 
tion in  a  demnrrer  that,  as  appears  on  the  face 
of  the  complaint,  there  is  a  defect  of  patties 
defendant,  does  not  present  any  question. 

[Bd.  Note.— For  other  cases,  see  Parti«L  Cent 
Dig.  i  116;  Dec.  Dig.  i  75.»] 

2.  Pasties  (I  75*)— Defect— OnjEonoir— Smr- 

nCIENCY— DEirtTBBEB  FOB  WANT  OF  FACTS. 

A  demurrer  to  a  complaint  for  want  of 
fitets  does  not  raise  the  point  of  defect  of  par- 
ties. 

[EM.  Note.— For  other  cases,  see  Parties,  Cent 
Dig.  i  116;   Dec.  Dig.  |  75.*] 

3.  COBPOBATIONS  (f  134*)— Wbonofui,  Traks- 
FEB  OF  COBFOBATE  STOCK— BjOIEDT  OF  OWR- 
BB. 

An  owner  of  stock  wrongfully  or  negligent- 
ly transferred  by  the  corporation  may  sue  in 
equity  to  compel  a  retransfer  on  the  corporate 
books  and  bis  recognition  as  a  stockholder,  or 
he  may  sue  the  corporation  at  law  for  a  wrong- 
fnl  refusal  to  transfer  the  stock  to  him  on  the 
corporate  books,  and  recover  the  vslue  of  the 
stock  as  damages. 

[£U.  Note.— For  other  esses,  see  Corporations, 
Cent  Dig.  I  521;  Dec  Dig.  {  134.»] 

4.  CORPOSATIONS  (J  184*)— Wbonofdi.  Trarb- 

>XB  OF  COBFOBATE  STOCK— RBUBDT  OF  OWK- 
EB. 

While  a  suit  in  equity  does  not  lie  for  spe- 
dfie  performance  of  a  contract  concerning  per- 
sonalty unless  it  has  a  peculiar  value,  a  suit  in 
equity  will  lie  against  a  corporation  to  compel 
the  transfer  of  stock  on  its  hooks  on  the  ground 
thst  such  suit  is  the  most  complete  and  adequate 
remedy. 

[EM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  f  521;  Dec.  Dig.  i  134.*] 

B.  Cobpobationb  (|  134*)— Wbonofui,  Tbarb- 

FEB  OF  COBPOBATB  STOCK— RBMEDT  OF  OWIT- 

EE. 

One  deprived  of  its  corporate  stock  by  a 
wrongful  act  of  its  agent  and  the  corporation 
may  sne  in  equity  to  compel  the  corporation  to 


transfer  on  its  books  the  stock  to  him,  and  he 
need  not  accept  money  damages  for  his  injury. 

[Bd.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  {  621;  Dec  Dig.  {  134.*] 

6.  Cobpobations  <|  1S4*>— Wbonoful  Tbans- 

nm  OF  COBFOKATE  STOCK— REUEDY  OF  OWK- 

BB. 

A  township  owned  stock  of  a  corporation. 
Its  trustee  intended  to'  sell  the  stock  for  a  nom- 
inal sum,  and  bartered  the  same  for  school  sup- 
plies. The  township  tendered  the  money  paid 
for  the  stock,  and  demanded  a  retransfer.  The 
tender  was  refused,  and  the  corporation  declined 
to  retransfer  the  stock.  Held,  thst  the  town- 
ship could  sne  in  equity  to  invalidate  the  trans- 
fer and  to  compel  the  corporation  to  recognize 
it  as  owner  of  the  stock,  because  its  remedy  at 
law  was  not  adequate,  and  it  could  sue  for  such 
relief  without  demanding  alternative  relief  In 
damages. 

[EM.  Note.— For  other  cases,  see  CoriMrations, 
Cent  Dig.  i  521;   Dec  DigTl  134.*] 

7.  COBPOBATIORB  d   184*)— COBPOBATB  STOCK 
— AUJCQATION  OF  VALUE— PLEAOINO. 

A  complaint  in  an  action  to  compel  a  coi^ 
poration  to  retransfer  corporate  stock  on  its 
books,  which  alleges  the  par  value  of  the  stock, 
sufficiently  avers  its  value. 

[SM.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  i  521;   Dec  Dig.  |  134.*] 

Appeal  from  Circuit  Court,  Bartholomew 
County;  Marshall  Hacker,  Judge. 

Action  by  the  Washington  Civil  Township, 
Decatur  County,  on  the  relation  of  J.  Frank 
Deem,  as  trustee  thereof,  against  the  Ver- 
non, Oreensbnrg  ft  Rushvllle  Railroad  Com- 
pany. From  a  Judgment  for  plaintilt,  de- 
fendant appeals.    Amrmed. 

Baker  ft  Rlchman,  for  appellant  J.  W. 
Donaker,  R.  N.  Spangh,  J.  F.  Ooddard,  and 
J.  W.  Craig,  tM  appellee. 

IBACH,  J.  Appellant  was  defendant  and 
appellee  plaintiff  in  the  court  below.  The 
suit  was  brought  in  equity  to  cancel  a  trans- 
fer of  750  shares  of  stock  of  appellant  cor- 
poration, certificates  of  which  numbered  Id, 
27,  36,  39,  45,  and  48  were  assigned  by 
Charles  E.  Beed,  former  trustee  of  the  town- 
ship, to  John  C.  Davie,  attorney,  delivered 
by  Reed  to  Nathan  G.  Swalls  for  said  Davie, 
or  for  M.  Hi,  Ingalls,  and  afterwards  were 
surrendered  to  appellant  whereupon  new 
certificates  were  issued  and  the  shares  trans- 
ferred on  the  books  of  the  corporation  to  J. 
D.  Layng.  Besides  asking  that  said  assign- 
ment be  declared  Invalid,  appellee  also  pray- 
ed that  appellant  be  ordered  to  register  said 
shares  on  its  books  in  the  name  of  appellee 
and  to  issue  therefor  new  certificates.  The 
sum  of  $150 .  received  by  Reed  as  part  con- 
sideration for  the  assignment  was  paid  into 
court  Appellee  on  trial  offered  to  pay  ap- 
pellant $10  alleged  to  be  the  balance  of 
said  consideration.  The  original  complaint 
was  filed  in  the  Decatur  circuit  court  with 
Charles  H.  Reed,  Daniel  W.  Pardee,  John 
C.  Davi^  and  Nathan  B.  Swalls  Joined  with 
appellant  as  parties  defendant  Before  the 
cause  was  put  at  issue,  John  C.  Davie  per- 
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(ected  a  change  of  venue  to  the  Bartholo- 
mew circuit  court,  where  took  place  all  the 
proceedings  ou  which  error  is  assigned.  The 
complaint  was  thrice  amended,  and  as  it 
finally  stands  In  the  record  appellant  is  the 
only  defendant. 

A  demurrer  to  the  amended  complaint  was 
filed  which  assigns  the  following  statutory 
grounds:  (1)  That  the  plalntifF  has  not  legal 
capacity  to  sue.  (2)  That  there  Is  a  defect 
of  parties  plaintiff.  (3)  That  said  amended 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  said  de- 
fendant (4)  That  as  appears  upon  the  face 
of  said  amended  complaint  there  is  a  defect 
of  parties  defendant.  This  demurrer  was 
overruled,  an  answer  in  denial  was  filed,  and 
upon  trial  before  the  court  without  interven- 
tion of  a  Jury  the  court  found  for  appellee. 

Judarment  was  rendered  that  appellee  Is 
the  owner  of  said  750  shares  of  stock  as 
represented  by  certificates  numbered  19,  27, 
35,  39,  4.'V.  and  48:  that  appellant  by  Its  sec- 
retary assign  and  deliver  said  certificates 
to  appellee  and  register  the  stock  in  its  books 
in  tiie  name  of  appellee;  that  appellee  re- 
cover costs ;  and  that  upon  compliance  by 
appellant  with  the  judgment  as  aforesaid 
appellee  pay  to  appellant  $10  for  its  school 
supplies,  and  that  the  clerk  of  the  court 
pay  to  appellant  the  sum  of  $150,  now  held 
as  a  tender. 

The  errors  assigned  are  In  the  overruling 
of  demurrer  to  the  amended  complaint,  and 
in  overruling  appellant's  motion  for  new  tri- 
al. The  second  of  these  has  been  waived  by 
failure  to  discuss  it  The  third  and  fourth 
grounds  for  demurrer  have  been  argued, 
and,  to  better  consider  them,  we  set  forth 
the  complaint  in  full,  omitting  the  caption: 
"The  plaintiff,  Washington  civil  township,  of 
Decatur  county,  Ind.,  ex  rel.  J.  Frank  Deem, 
as  trustee  thereof,  for  amended  complaint 
complains  of  said  defendant  the  Vernon, 
Greensbnrg  ft  Rushvllle  Railroad  Company, 
and  says:  That  said  plaintiff  township  is  a 
political  division  of  said  state  for  township 
purposes,  and  that  J.  Frank  Deem  Is  the  duly 
elected,  qualified,  and  acting  trustee  there- 
of. That  defendant,  the  Vernon,  Greens- 
burg  &  Rnshville  Railroad  Company,  is  a 
corporation  organized  and  existing  under  and 
pursuant  to  the  laws  of  the  state  of  Indiana 
for  railroad  purposes,  and  domiciled  therein, 
with  a  line  of  railroad  extending  from  the 
town  of  Vernon,  said  state,  Into  and  through 
the  city  of  Greensburg,  in  the  county  of  De- 
catur and  state  aforeaald,  to  the  city  of 
Rushvllle,  in  said  state,  with  the  principal 
ofilce  at  Greensburg.  That  said  company 
held  Its  last  annual  election  of  officers  in 
said  city.  That  William  W.  Hamilton  Is  one 
of  the  directors  of  said  company  and  resides 
in  Decatur  county,  Ind.  That  Dwight  W. 
Pardee  is  the  duly  acting  secretary  of  said 
corporation  and  resides  in  the  city  of  New 
York,  In  the  state  of  New  York,  and  that  he 
has  the  custody  of  its  books,  and  its  stock 


register  book.  That  the  stock  of  said  com- 
pany Is  transferred  on  said  book  of  said 
company.     That  heretofore,   to  wit  on  the 

day  of ,  18 — ,  said  corporation 

issued  to  said  plaintiff  certain  stock,  evidence 
ed  by  its  certificates  therefor,  aggregating 
seven  bundred  and  fifty  (750)  shares  of  the 
par  value  of  seventy-five  thousand  dollars 
($75,000),  being  of  the  stock  of  said  com- 
pany. That  a  more  particular  description  of 
said  stock  cannot  be  given  for  the  reason 
that  said  plaintiff  does  not  have  said  cer- 
tificates or  a  copy  thereof,  and  that  said  de- 
fendant railroad  company  does  have  the 
original  stock  book  therefor.  That  said 
shares  of  stock  In  said  company  are  the 
property  of  said  township.  That  thereafter, 
on  the  Ist  day  of  September,  1902,  Charles 
H.  Reed  was  the  duly  elected,  qualified,  and 
acting  trustee  of  said  township,  and  on  said 
date,  and  while  so  acting  as  trustee  as  afore- 
said, said  Reed  pretended  to  sell  said  shares 
of  stock  and  assign  the  certificates  for  the 
same  to  one  John  C.  Davie,  and  that  he  did 
deliver  to  Nathan  G.  Swells  said  certificates 
with  a  written  assignment  thereon  to  said 
Davie,  and  aaid  township  has  never  since 
been  In  possession  of  the  same.  That  said 
Swails  paid  said  Reed,  as  such  trustee,  the 
sum  of  one  hundred  and  fifty  dollars  ($150), 
and  bartered  some  school  supplies  of  the 
probable  value  of  ten  dollars  ($10)  for  said 
assignment  to  said  Davie,  as  aforesaid. 
That  said  Reed,  as  such  trustee,  never  gave 
notice  as  required  by  law  or  any  notice  of 
the  sale  of  said  property  bclousing  to  said 
township  as  aforesaid,  and  no  notice  of  said 
sale  was  ever  given.     That  thereafter,   on 

the  day  of  ,  said  stock  was 

transferred  on  the  books  of  said  railroad 
company  In  the  name  of  J.  D.  Layng,  whose 
Christian  name  is  unknown.  Said  plaintiff 
further  avers  that  on  the  27th  day  of  No- 
vember, 1900,  It  made  a  tender  of  one  hun- 
dred and  fifty  dollars^  ($150)  to  said  Davie, 
and  In  writing  demanded  the  return  of  said 
certificates  to  said  township,  and  said  tender 
and  said  demand  were  by  him  refused.  That 
said  Davie  claimed  and  claims  that  seven 
hundred  and  fifty  dollars  ($750)  was  the 
amount  paid  by  htm  through  said  Swalls  for 
said  stock.  Said  plaintiff  now  brings  said 
$150  Into  court  and  offers  It  for  the  benefit 
of  such  person  as  the  court  may  decide  it 
belongs,  and  offers  to  pay  and  restore  the 
value  of  such  school  supplies  as  the  court  in 
equity  may  order  and  direct  Said  plaintiff 
avers  further  that  on  the  day  of 


,  1006,  it  made  a  written  demand  up- 
on said  defendant  the  Vernon,  Greensburg 
&  Rushvllle  Railroad  Company,  and  before 
the  bringing  of  this  action,  for  the  cancella- 
tion of  said  pretended  assignment  of  said 
stock,  and  that  the  register  of  stock  of  said 
company  shows  said  plaintiff  to  be  the  real 
owner  of  the  same.  That  said  demand  was 
never  compiled  with,  and  said  defendant 
has  failed  and  refused,  and  still  does,  to 
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comply  with  the  same.  That  said  assign- 
ment and  said  claims  of  said  defendant  are 
donds  upon  the  title  of  plaintiff  to  said 
property.  And  wherefore  said  plaintiff  prays 
the  court  that  it  be  declared  the  owner  of 
said  stock;  that  said  assignment  be  found 
Invalid  and  held  for  naught  and  canceled ; 
that  said  defendant,  the  Vernon,  Greensburg 
&  Rnshville  Railroad  Company,  be  ordered 
and  directed  to  register  said  shares  of  stock 
in  the  name  of  said  township,  and  Issue  Us 
certificates  therefor;  that  said  court  direct 
said  plaintiff  to  pay  said  $1.50  to  whom  It 
belongs,  and  for  all  proper  relief." 

[1,  t]  It  is  well  established  by  the  Supreme 
Court  of  this  state  that  a  demurrer  for  de- 
fect of  parties  must  designate  the  proper 
parties  in  order  to  present  a  question.  The 
fourth  specification  of  the  demurrer  in  the 
case  at  bar  is  "that,  as  appears  upon  the 
face  of  said  amended  complaint,  there  is 
a  defect  of  parties  defendant"  This  speci- 
fication does  not  point  out  or  name  the  per- 
son or  persons  who  should  be,  but  who  are 
not,  made  parties  defendant;  therefore  does 
not  properly  present  the  question.  As  a  de- 
murrer for  want  of  facts  does  not  raise  the 
point  of  defect  of  parties,  appellant  is  in  the 
same  situation  ns  if  It  had  not  demurred  for 
defect  of  parties,  and  had  waived  such  oo- 
Jectton.  Kelley  v.  Love,  36  Ind.  106;  Onlnes 
V.  Walker,  16  Ind.  361:  Vansickle  v.  Krdel- 
meyer,  36  Ind.  262;  Marks  v.  Indianapolis, 
etc.,  R.  Co.,  88  Ind.  440;  Musselman  v.  Kent, 
33  Ind.  452;  Durham  v.  Bisohof,  47  Ind. 
211;  Leedy  v.  Nash,  67  Ind.  311:  State  v. 
Mcaelland.  138  Ind.  395,  .37  N.  E.  709:  Bo- 
seker  v.  Chamberlain,  IfiO  Ind.  114,  66  N.  E. 
448.  Appellant,  in  arguing  that  the  com- 
plaint does  not  contain  facts  sufficient  to 
constitute  a  cause  of  action,  first  announces 
the  elementary  propositions  that,  where  re- 
lief is  sought  in  a  court  of  equity,  the  com- 
plaint must  contain  facta  showing  that  eq- 
uity has  Jurisdiction,  and  that  equity  will 
not  relieve  if  there  is  an  adequate  remedy 
at  law.  He  then  claims  that.  In  cases  where 
shares  of  stock  have  been  wrongfully  or  neg- 
ligently transferred  hy  a  corporation,  the  In- 
jured stockholder  has  an  adequate  remedy 
at  law.  He  further  urges-  that  from  aught 
that  appears  in  appellee's  amended  complaint 
the  stock  sought  to  be  recovered  has  no  val- 
ue whatever,  and  that,  if  the  shares  are  of 
no  value,  appellee  ought  not  to  recover,  for 
equity  does  not  concern  itself  with  trifles. 

[SI  Where  shares  of  stock  have  been 
wrongfully  or  negligently  transferred  by  a 
corporation,  there  is  without  doubt  a  remedy 
at  law.  But  in  such  cases  the  party  whose 
demand  for  a  transfer  on  the  books  of  the 
corporation  has  been  refused  has  a  choice 
of  remedies.  Thompson  on  Corimrations,  §§ 
4406,  4420-4423:  26  Am.  A  Eng.  Ency.  I.aw, 
888.  The  complaint  in  the  present  case  is 
drafted  on  the  theory  that  appellee  was  and 
is  still  the  owner  of  the  stock  In  suit;  that 
by  ■  wrongful  act  of  Its  statutory  agent, 


for  a  consideration,  the  evidence  of  its  own- 
ership of  the  stock  was  turned  over  to  an- 
other, and  that  the  corporation,  which  Is  a 
trustee  for  the  stockholders,  allowed  the  old 
certificates  evidencing  appellee's  ownership 
of  the  stock  to  be  canceled,  and  issued  new 
certificates  to  another,  and  registered  this 
stock  in  the  name  (^  the  other.  Appellee 
does  not  claim  the  stock  by  a  merely  equita- 
ble title,  as  one  asking  specific  performance 
of  a  contract  to  convey,  but  claims  as  the 
owner  of  ^he  legal  title  seeking  to  keep  its 
own,  and  asking  to  be  relieved  from  the  c<hi- 
sequences  of  a  void  sale. 

The  Indiana  case  most  resembling  the  pres- 
ent one  is  that  of  Weyer  v.  Second  National 
Bank  of  Franklin,  57  Ind.  198,  and  appellee's 
counsel  Informs  the  court  that  on  the  com- 
plaint in  that  case  the  complaint  in  the  pres- 
ent case  Is  based.  In  that  case  an  executor 
bad  made  a  void  sale  of  shares  of  stock  in 
a  bank.  After  his  removal  for  insolvency, 
his  successor  brought  suit  against  the  bank 
and  the  purchases  to  have  such  sale  and 
transfer  set  aside,  and  to  compel  the  issu- 
ance to  him  as  executor  of  a  certificate  of 
such  stock,  or  to  recover  the  value  of  the 
same.  The  complaint  was  held  sufficient  as 
stating  a  cause  of  action  against  each  defend- 
ant There  is  substantially  but  one  differ- 
ence in  the  complaint  in  the  case  cited  and 
the  one  under  consideration.  The  complaint 
in  the  Weyer  Case  contained  a  double  prayer, 
asking  for  the  reissuance  of  a  certificate,  or, 
if  that  could  not  be  done,  for  a  Judgment  for 
the  value  of  the  stock.  The  prayer  in  the 
present  case  is  for  cancellation  of  the  as- 
signment and  reissuance  of  the  certificate. 
Thompson,  in  his  work  on  Corporations, 
states  that:  "Shares  of  stock  when  the  sub- 
ject of  litigation  differ  in  so  far  as  Injunctive 
relief  is  concerned  from  ordinary  personal 
property  that  the  equitable  remedy  is  re- 
garded as  more  beneficial  and  complete  than 
any  the  law  can  give.  When  the  proper  offi- 
cers refuse  on  demand  to  Issue  a  certificate 
of  stock  to  a  person  entitled  thereto,  he  may 
enforce  the  issue  and  delivery  of  such  cer- 
tificates by  a  suit  in  equity.  •  «  •  The 
owner  of  stock  sold  under  a  void  order  has 
his  remedy  in  equity  to  have  the  certificates 
Issued  under  such  void  sale  surrendered  and 
canceled.  ♦  •  •  The  transferee  whose  de- 
mand for  a  transfer  upon  the  books  of  the 
corporation  has  been  refused  has  the  choice 
of  either  of  two  remedies.  If  he  prefers  to 
have  an  Interest  in  the  corporation  and  hold 
his  stock  as  an  investment,  he  may  proceed 
by  a  suit  in  equity  to  compel  a  transfer  on 
the  books  of  the  corporation  and  bis  recog- 
nition as  a  stockholder.''  But,  if  be  chooses 
and  is  willing  to  accept  the  market  price  of 
the  stock  as  bis  measure  of  damages,  he  may 
bring  an  action  at  law  against  tbe  corpora- 
tion for  such  wrongful  refusal  and  recover 
the  value  of  tbe  stock  as  damages.  Thomp- 
son on  Corporations,  H  4405,  4406,  and  cases 
cited. 
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[4]  A  snit  In  eanlty  does  not  He  for  specific 
performance  of  a  contract  concerning  per- 
sonal property,  unless  It  has  a  i)ecullar  val- 
ne.  But  In  England  shares  of  stock  In  a 
private  corporation  are  held  to  have  such  a 
peculiar  value  that  equity  wUI  decree  specific 
performance  of  a  contract  for  the  sale. 
While  American  courts  have  not  In  all  cases 
gone  so  far,  the  most  of  them  have  held  that 
a  suit  in  equity  will  Ue  against  a  corpora- 
tion to  compel  the  transfer  of  stocl:  on  its 
boolcs.  Coolc  on  Corporations,  i  391,  says 
that  a  suit  In  equity  is  "the  surest,  most 
complete,  and  most  Just  remedy  for  com- 
pelling a  corporation  to  register  a  transfer 
of  stock."  20  Encyclopedia  of  Pleading  and 
Practice,  p.  813,  holds  that  such  a  remedy  Is 
well  established,  and  the  one  generally  pur- 
sued. The  reasoning  on  which  these  hold- 
ings are  based  is  well  expressed  in  the  cases 
of  Cushman  v.  Thayer  Mfg.  Co.,  76  N.  X. 
365,  32  Am.  Rep.  315,  in  which  the  court 
say:  "The  right  of  the  plaintiff  to  maintain 
this  action  depends  upon  the  question  wheth- 
er an  equitable  action  will  lie  to  compel  a 
transfer  of  stock  by  a  corporation  to  the 
owner  of  the  same,  or  the  plaintiff  must  seek 
a  remedy  by  an  action  for  damages.  The 
latter  action  is  frequently  of  no  avail,  and 
does  not  always  afford  complete  and  full  re- 
dress. It  is  easy  to  see  that  a  party  may 
have  become  the  owner  or  purchaser  of 
stock'  in  a  corporation,  which  he  desires  to 
hold  as  a  permanent  Investment,  which  may 
be  at  the  time  of  but  little  value,  in  fact 
without  any  market  value  whatever,  and  Its 
real  worth  may  consist  in  the  prospective 
rise  which  the  owner  has  reason  to  antici- 
pate will  follow  from  facts  within  his  knowl- 
edge. To  say  that  the  holder  shall  not  be 
entitled  to  the  stock  because  the  corporation 
without  any  Just  reason  refuses  to  transfer 
it,  and  that  be  shall  be  left  to  pursue  the 
remedy  of  an  action  for  damages,  in  which  he 
can  recover  only  a  nominal  amount,  would 
establish  a  rule  which  must  work  great  in- 
justice In  many  cases  and  confer  a  power  on 
corporate  bodies  which  has  no  sanction  in 
the  law."  And  in  the  case  of  Westminster 
Nat.  Bank  v.  New  England  Electrical  Works, 
73  N.  H.  465,  62  Atl.  971,  3  L.  R.  A.  (N.  S.) 
651,  111  Am.  St.  Rep.  637,  the  court  say  In 
words  applicable  to  the  present  case:  "To 
deny  him  relief  by  specific  performance  upon 
the  ground  that  be  could  recover  damages  at 
law  would  be,  in  effect,  to  compel  him  to  sell 
what  he  already  owns  at  such  a  price  as  a 
Jury  might  think  it  was  worth."  Additional 
reasons  why  such  circumstances  call  for  equi- 
table relief  are  that  shares  of  stock  in  a  cer- 
tain corporation  are  frequently  not  so  easily 
obtained  on  the  market  that  money  damages 
can  be  said  to  be  an  adequate  remedy  where 
the  possession  of  the  shares  is  desired,  and 
that  shares  often  have  a  peculiar  value  to 
certain  persons  who  wish  them  for  the  pow- 
er they  will  give  in  control  of  a  corporation. 
These  different  considerations  have  influenc- 


ed the  courts  until  the  weight  of  authority 
holds  that  a  suit  ia  equity  will  Ue  against  a 
corporation  for  the  transfer  of  stock  on  its 
boolu. 

[6]  In  the  present  case  there  Is  yet  strong- 
er ground  for  equitable  relief  than  if  ap- 
pellee had  purchased  stock  and  the  corpora- 
tion had  refused  to  transfer  on  its  books; 
for  In  this  case  the  title  to  the  property  has 
never  passed  from  appellee,  but  by  a  wrong- 
ful act  of  its  agent  it  was  deprived  of  the 
possession  of  property  which  it  had  held  for 
a  long  time.  These  circumstances  afford  the 
greatest  of  reasons  why  appellee,  if  it  de- 
sires the  possession  of  its  property  again, 
should  not  be  compelled  to  accept  money 
damages  for  its  Injury.  The  case  of  Read  v. 
Telephone  Co.,  93  T&m.  482,  27  S.  W.  660, 
holds  that  if  a  corporation  transfers  its 
stockholder's  shares  upon  its  book  upon  the 
assignment  of  the  owner's  agent,  without  re- 
quiring production  or  proof  of  the  agent's 
authority,  and  the  transfer  proves  to  have 
been  unauthorized,  the  company  will  be  com- 
pelled, at  the  suit  of  the  shareholder,  to  re- 
instate him  to  his  rights.  This  case  square- 
ly lays  down  the  principle  applicable  to  the 
present  case.  Thompson  on  Corporations,  { 
4416,  states  the  rule  thus:  "Equity  will  not 
only  compel  a  corporation  to  make  the  trans- 
fer on  its  books  In  proper  cases,  but,  where 
stock  has  been  transferred  Improperly  or 
wrongfully  by  the  corporation,  the  original 
holder  of  such  stock  may  by  suit  in  equity 
compel  the  corporation  to  set  aside  such 
transfer  and  restore  him  to  his  rights  as  a 
stockholder." 

[I]  The  present  complaint  would  be  good 
under  the  authority  of  Weyer  v.  Second  Nat. 
Bank,  supra,  without  question,  if  it  contain- 
ed a  prayer  for  alternative  relief  in  danm- 
ges.  Such  prayer  is  not  necessary  to  make 
the  complaint  sufficient,  for  upon  the  facts 
stated  the  appellee  is  entitled  to  equitable  re- 
lief, and  need  not  pray  for  relief  otherwise. 
In  the  case  of  Tanner  v.  Gregory,  71  Wis. 
490,  37  N.  W.  830,  the  court  held  good  a 
complaint  against  a  corporation  asking  for 
the  transfer  of  stock  on  Its  books,  which  con- 
tained no  prayer  for  alternative  relief  in 
damages.  We  therefore  hold  the  complaint 
sufficient  to  show  that  appellee  has  no  ade- 
quate remedy  at  law,  and  that  his  proper 
relief  is  in  equity. 

[7]  Appellant  further  objects  to  the  com- 
plaint on  the  ground  that  there  appears  in  it 
no  allegation  of  the  value  of  the  stock, .  or 
that  the  stock  has  any  value,  since  the  only 
allegation  of  value  is  that  of  the  par  value 
of  the  stock.  This  contention  Is  effectually 
disposed  of  by  the  case  of  Walker  v.  Bement 
(1911)  No.  7,904,  at  the  last  term  of  this 
court,  94  N.  E.  339.  The  court  say:  "The 
only  objection  seriously  urged  against  the 
complaint  Is  that  It  does  not  contain  any 
averment  that  the  stock  described  In  the 
mortgage  had  any  market  value,  and  that 
the  actual  value  of  said  stock  Is  not  stated. 
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It  1b  claimed  by  appellant  tbat  under  a  prop- 
er construction  of  the  mortgage  only  the  ac- 
tual value  of  such  stock  could  be  recovered, 
and  that  the  complaint  Is  Insufficient  (or 
want  of  an  averment  showing  the  market 
value  of  such  stock  at  the  time  It  should 
have  ieea  returned,  or  In  the  event  It  had  no 
market  value,  showing  its  actual  value  at 
such  time.  The  par  value  of  a  share  of 
sbM^  In  a  corporation  is  prima  facie  Its  ac- 
tual value.  The  complaint  contains  an  aver- 
ment of  the  par  value  of  the  stock,  and  this, 
In  the  absence  of  any  allegation  to  the  con- 
trary, amounts  to  an  averment  that  tbe 
stock  was  actually  worth  its  face  and  is  suf- 
ficient as  against  a  demurrer.  Tbe  complaint 
must  be  held  sufflcient."  The  averment  of 
the  par  value  of  the  stock  in  the  case  at  bar 
Is  a  sufflcient  averment  of  value. 

The  complaint  Is  sufflcient,  and,  no  other 
error  having  been  relied  upon  for  reversal 
of  the  cause,  the  judgment  Is  affirmed. 

MYERS,  J.,  does  not  participate. 


(48  Ind.  A.  1«0) 

SHTTTT  et  aL  v,  SMITH,    (No.  7,168.) 

(Appellate  Court  of  Indiana,  Division   No.   1. 

June  27,  1911.) 

1.  Mechanics'  Liens  (|  105*)— Persons  Not 
Bntttled  to— Contractobs. 

A  subcontractor  is  fiot  entitled  to  a  mechan- 
ic's lien. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Liens,  Cent.  Dig.  i  137;   Dec.  Dig.  {  105.*] 

2.  Judgment  (|  253*)— Valimti- Pleadings 
TO  Sustain. 

In  an  action  bj  a  subcontractor  for  labor 
upon  a  buildine,  a  judgment  allowing  a  recov- 
ery In  excess  oi  the  amount  claimed  in  the  com- 
plaint and  greater  than  the  amount  shown  by 
the  evidence  cannot  be  supported. 

[EH.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  !!  443,  444 ;    Dec.  Dig.  {  253.*] 

Appeal  from  Circuit  Court,  HunUngton, 
County;  Samuel  B.  Cook,  Judge. 

Action  by  Edward  Smith  against  Lewis 
A,  Shutt  and  others.  From  a  Judgment  for 
plaintilT,  defendants  appeal.  Reversed  and 
remanded. 

C.  W.  Watkins,  for  appellants.  Fred.  H. 
Bowers  and  Milo  Feightner,  for  appellee. 

FELT,  P.  J.  Appellee  brought  suit  against 
appellants  to  foreclose  a  mechanic's  lien  on 
certain  real  estate  and  for  a  personal  Judg- 
ment against  appellant  Shutt.  The  court 
rendered  a  personal  judgment  against  ap- 
pellant Shutt  for  $338.48,  Including  $40  at- 
torney's fees,  and  gave  judgment  of  fore- 
closure against  all  the  appellants.  From  this 
Judgment  an  appeal  was  taken,  and  the  er- 
rors assigned  are  the  overruling  of  the  sep- 
arate motion  for  a  new  trial  by  appellant 


Shutt,  the  overruling  of  the  separate  de- 
murrer of  appellant  Edward  B.  Ayers,  trus- 
tee, and  the  overruling  of  the  separate  de- 
murrer of  appellant  Shutt  to  the  first  para- 
graph of  the  complaint;  also,  that  the  com- 
plaint does  not  state  facts  sufflcient  to  con- 
stitute a  cause  of  action.  Tbe  motion  for  a 
new  trial  alleges  that  tM  decision  of  the 
court  is  not  sustained  by  sufficient  evidence. 
Is  contrary  to  law,  and  that  the  damages 
assessed  are  excessive. 

[1]  Appellant  has  not  complied  with  tbe 
rules  of  this  court  by  setting  out  in  his  brief 
the  substance  of  the  complaint,  and  tbe  de- 
murrer thereto,  but  enough  appears  to  show 
that  appellee  sued  as  a  subcontractor  to 
foreclose  a  mechanic's  lien  on  certain  real  es- 
tate. Under  the  recent  decisions  of  our  Su- 
preme Court,  a  subcontractor  was  not  enti- 
tled to  a  mechanic's  lien  under  the  law  in 
force  at  the  time  the  lien  in  suit  wa^  filed. 
Halstead  v.  Stahl,  94  N.  B.  1056;  Overhol- 
ser  V.  Clifton,  94  N.  E.  792;  Indianapolis, 
etc.  Traction  C!o.  v.  Brennan,  174  Ind.  — , 
87  N.  B.  216,  30  L.  R.  A.  (N.  8.)  86;  C,  C, 
C.  &  St.  L,  Ry.  Co.  ▼.  De  Frees,  173  Ind. 
717,  87  N.  E.  722;  Fleming  v.  Greener,  173 
Ind.  260,  87  N.  E.  719,  90  N.  B.  72 ;  Korbly, 
Rec,  V.  Loomis,  172  Ind.  352,  88  N.  E.  698. 
These  decisions  are  binding  upon  this  court, 
and,  following  them,  we  are  compelled  to 
hold  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action  to 
foreclose  the  mechanic's  Hen,  and  that  the 
court  erred  In  rendering  judgment  of  fore- 
closure. 

[2]  The  complaint  Is  for  the  foreclosure  of 
a  Hen  upon  a  particular  tract  of  real  estate 
and  for  personal  judgment  against  appellant 
Shutt  for  work  performed  in  Constructing 
buildings  thereon.  The  evidence  before  us 
shows  that  the  amount  due  appellee  for  the 
labor  described  in  tbe  complaint  Is  less  than 
the  amount  of  the  judgment.  It  also  ap- 
pears from  the  evidence  that  amounts  claim- 
ed to  be  due  appellee  from  appellant  Shutt 
on  other  jobs  of  work,  and  for  improvements 
on  real  estate  other  than  that  described  in 
the  complaint,  are  included  In  the  judgment. 
Appellee's  own  testimony  shows  that  there 
was  due  him  on  the  work  described  In  his 
complaint  $347.40,  and  that  he  had  received 
of  this  amount  about  $140,  leaving  balance 
due  of  $207.40.  After  account  for  $40  at- 
torney's 4'ees,  there  still  appears  an  excess  In 
the  judgment  of  $91.08.  Tbe  damages  as- 
sessed are  excessive,  and  the  motion  for  a 
new  trial  should  have  been  sustained. 

The  judgment  Is  therefore,  reversed,  with 
instructions  to  the  lower  court  to  sustain 
the  motion  for  a  new  trial  and  to  permit  the 
parties  to  amend  their  pleadings,  If  they 
desire  so  to  do,  and  for  further  proceedings 
in  accordance  with  this  opinion. 


*For  other  casea  •••  same  topic  and  aectloa  NUMBER  la  Dec.  Dig.  *  Am.  Die  Kej  No.  Serlea  &  Rep'r  Indexes 
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McKEON  T.  EHBINGER.    (No.  7,303.) 

(Appellate  C!oart  of  Indiana,  Division  No.  2. 
Jone  28,  1911.) 

1.  Insurance  (§  815*)— Benefit  CERTmcATE 
—Actions— Complaint— Requisites. 

A  complaint  in  an  action  on  a  benefit  cer- 
tificate containing 'conditions  must  contain  a 
feneral  averment  that  all  the  conditions  prece- 
ent  to  a  rif^bt  of  action  have  been  performed, 
or  it  must  show  the  facts  constituting  perform- 
ance, or  a  legal  excuse  for  nonperformance,  or 
it  is  demurrable. 

[B3d.  Note. — For  other  eases,  see  Insurance, 
Oent  Dig.  §  1996 ;   Dec.  Dig.  {  815.*] 

2.  Insurance  (§  815*)— Benefit  Cebtificate 
— Actions— Complaint— Requisites. 

One  asserting  rights  as  a  beneficiary  ander 
a  new  certificate  issued  bj  a  fraternal  insurance 
order  cannot  question  the  sufficiency  of  the  com- 
plaint in  an  action  by  the  original  beneficiary 
on  the  original  certificate,  on  the  ground  that 
the  complaint  does  not  aver  the  performnnce  of 
the  cobditioQS  prescribed  in  the  certificate; 
only  the  insurer  being  entitled  to  demur  on  that 
ground. 

[E>d.  Note.— For  other  cases,  see  Insurance, 
Dec.  Dig.  I  815.*] 

3.  Insurance    (|    782*)— Fbaternai   iNStra- 
ANCE— Rights  of  Beneficiaries. 

The  constitution  of  a  fraternal  Insurance 
order  authorized  the  issuance  of  a  new  certif- 
icate changing  the  beneficiary  on  the  request  of 
the  member.  Prior  to  the  issuance  of  a  certifi- 
cate to  a  member,  his  daughter,  in  consideration 
of  being  named  as  beneficiary,  agreed  to  pay  all 
assessments,  and  did  so.  The  membei^  subse- 
quent to  the  issuance  of  the  certificate,  and  two 
days  before  his  death,  obtnined  a  new  certificate, 
making  his  wife  the  beneficiary.  Held,  that  the 
contract  between  the  member  and  his  daughter, 
and  her  performance  of  the  obligations  impos- 
ed on  her  thereby,  prevented  the  member  from 
substituting  a  new  beneficiary  who  was  a  mere 
volunteer,  so  that  the  daughter  on  the  member's 
death  was  entitled  to  recover  on  the  certificate 
as  against  the  claims  of  the  wife. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1948;  Dec.  Dig.  i  782.»] 

4.  Insurance    (§    7S2*)— Fraternal    Insur- 
ance— Rights    or   Beneficiaries — Vested 

BlOllTS. 

One  who  is  a  mere  volunteer  beneficiary  in 
a  certificate  issued  by  a  mutual  benefit  society 
on  the  life  of  a  member  acquires  no  vested 
rights  in  the  proceeds  of  the  certificate  until 
the  death  of  the  member,  but  where  a  contract 
exists  between  the  member  and  the  beneficiary, 
whereby  it  is  agreed  that  the  beneficiary  shall 
be  named  in  the  certificate  on  consideration  that 
he  will  pay  the  assessments  on  the  certificate 
and  the  contract  is  porforraed.  the  equities  of 
the  beneficiary  will  be  protected  as  against  one 
who  has  been  substituted  as  a  beneficiary,  and 
who  has  no  superior  equities. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  {  1948;   Dec  Dig.  f  782.*] 

Appeal  from  Circuit  Court,  Floyd  County; 
Wm.  C.  Utz,  Judge.  " 

Action  by  Martha  C.  Ehrlnger  against  the 
Supreme  Lodge  Knights  of  Honor  and  Sarah 
D.  McICeoD,  In  which  Sarah  D.  McKeon  filed 
a  cross-complaint  From  a  Judgment  for 
plaintiff,  defendant  Sarah  D.  McKeon  ap- 
Afflrmed. 


James  K.  Marsh  and  A,  DowUng,  for  ap- 
pellant. James  W.  Fortune  and  George  H. 
Hester,  for  appellees. 

LAIBY,  C.  J.  The  appellant  Is  the  widow 
of  Alexander  McKeon,  and  the  appellee  is 
his  daughter.  This  action  grows  out  of  a 
controversy  over  the  proceeds  of  a  benefit 
certificate  for  ?2,000  Issued  by  the  Supreme 
Lodge  Knights  of  Honor  upon  the  life  of 
said  Alexander  McKeon.  This  certificate,  as 
originally  Issued,  provided  that  it  should  be 
payable  to  Martha  C.  Ehrlcj»r,  and  was 
dated  on  the  25th  day  of  August  1891.  At 
and  prior  to  the  date  of  the  Issue  of  this 
certificate  it  was  agreed  between  said  Alex- 
ander McKeon  and  his  daughter  that.  In  con- 
sideration of  her  being  named  as  beneficiary 
in  such  certificate,  she  would  pay  all  dues 
and  assessments  to  be  made  against  him  as 
a  member  of  such  mutual  benefit  association. 
In  pursuance  of  this  agreement,  the  said  Mrs. 
Ehrlnger  paid  all  of  the  dues,  assessments, 
and  charges  against  this  certificate  of  mem- 
bership from  the  time  it  was  Issued  In  Aug- 
gust  1S91,  to  the  date  of  the  death  of  Alex- 
ander McKeon,  on  the  17th  day  of  April, 
1907,  amounting  to  $1,.^56.  After  this  cer- 
tificate was  Issued,  Alexander  McKeon  mar- 
ried appellant,  and  after  said  marriage  be 
took  steps  to  have  the  beneficiary  la  said 
certificate  changed  so  as  to  make  bis  wife, 
Sarah  D.  McKeon,  the  beneficiary  in  the 
place  of  bis  daughter  as  first  named.  The 
constitution  of  the  Supreme  Lodge  Knights 
of  Honor  providing  for  a  change  of  benefici- 
aries was  as  follows:  "Sec.  5.  Lost.  If  the 
benefit  certificate  of  a  member  be  lost,  or 
beyond  bis  control,  the  member  may,  in  writ- 
ing, surrender  all  claims  thereto,  and  direct 
that  a  new  certificate  be  Issued  to  bim  paya- 
ble to  the  same  or  otber  beneficiary.  In  ac- 
cordance with  the  laws  of  this  order,  upon 
making  aflldavlt  of  the  facts  and  paying  a 
fee  of  fifty  cents  to  be  forwarded  by  the 
subordinate  lodge,  with  the  affidavit,  to  the 
Supreme  Reporter,  The  issuing  of  such  new 
benefit  certificate  shall  cancel  and  render 
null  and  void  any  and  all  previous  cer- 
tificates Issued  to  such  member."  Section  7: 
"Change  of  beneficiaries.  A  member  desiring 
to  change  bis  beneficiary  may,  at  any  time, 
while  in  good  standing,  surrender  his  benefit 
certificate  which,  together  with  a  fee  of  fifty 
cents,  shall  be  forwarded  by  his  lodge,  un- 
der seal,  to  the  Supreme  Reporter,  who  shall 
thereupon  cancel  the  old  certificate  and  is- 
sue a  new  one  in  lieu  thereof  to  such  mem- 
ber, payable  as  be  shall  hare  directed  with- 
in the  limitations  as  prescribed  by  the  laws 
of  the  order.  Said  surrender  and  direction 
shall  be  made  on  the  back  of  the  benefit  cer- 
tificate surrendered,  signed  by  the  member 
and  attested  by  the  Dictator  and  Reporter 
under  the  seal  of  the  lodge."  The  certificate 
originally  issued  was  In  the  possession  of  ap- 
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pellee  at  the  Ume  McEeon  desired  to  have 
tbe  beneficiary  therein  changed.  He  there- 
fore made  the  affidavit  provided  for  in  sec- 
tion five  of  the  constitution,  and  forwarded 
this  to  the  Snpreme  Lodge,  together  with  a 
written  surrender  of  all  Interest  in  the  cer- 
tificate, and  a  request  that  a  new  certificate 
be  issned,  naming  his  wife,  Sarah  D.  Mc- 
Eeon,  as  beneficiary.  This  was  done  on  the 
15th  day  of  April,  1907,  and  the  death  of 
Alexander  McKeon  occurred  two  days  later. 
The  certificate  was  reissued  in  obedience  to 
his  request  with  his  wife  as  beneficiary  on 
the  18th  day  of  April,  1907,  one  day  after 
his  death.  Both  the  appellant  and  the  ap- 
pellee claim  the  money  due  on  this  certifi- 
cate. The  Supreme  Lodge  did  not  contest 
Its  liability  and  paid  the  money  into  court. 

The  questions  of  law  presented  arise  upon 
the  pleadings.  These  pleadings  are  numer- 
ous and  lengthy,  and  cannot  be  set  out  with- 
out unduly  extending  this  opinion.  The  prin- 
cipal facts  admitted  by  demurrers  hare  been 
set  out,  and  a  brief  statement  of  the  plead- 
ings will  be  sufficient  to  show  how  the  ques- 
tions are  presented  for  decision. 

The  appellee  filed  a  complaint  against  the 
Supreme  Lodge  and  appellant,  based  on  the 
certificate  bearing  date  August  25,  1891, 
In  which  she  set  up  the  contract  between 
herself  and  her  father,  which  provided  that 
she  should  pay  all  dues  and  assessments 
against  said  benefit  certificate  in  considera- 
tion that  she  should  be  made  the  beneficiary 
thereunder,  and  alleging  that  she  had  fully 
performed  the  contract  on  her  part  We 
need  not  set  out  the  allegations  of  the  com- 
plaint in  full,  for  the  reason  that  its  suffi- 
ciency was  not  questioned  by  the  defendant 
lodge,  and  was  objected  to  by  the  defendant, 
Sarah  D.  McKeon,  upon  only  one  ground 
which  can  be  determined  without  further 
reference  to  the  complaint  She  takes  the 
position  that  her  demurrer  to  the  complaint 
should  have  been  sustained  for  the  reason 
that  It  contains  no  allegation  that  the  de- 
ceased and  tbe  beneficiary  had  performed  all 
of  the  conditions  of  said  benefit  certificate 
on  their  part  to  be  performed,  and  contained 
no  specific  averment  of  facts  showing  the 
performance  of  such  conditions. 

[1]  It  Is  true  that  a  complaint  based  upon 
an  insurance  policy  or  benefit  certificate  con- 
taining conditions  must  contain  the  general 
averment  that  all  the  conditions  precedent  to 
a  right  to  bring  the  action  have  been  per- 
formed, or  it  must  show  by  specific  aver- 
ments tbe  facts  constituting  such  perform- 
ance, or  a  legal  excuse  for  nonperformance. 
A  complaint  which  contains  no  such  aver- 
ments la  Insufficient  as  against  the  company 
or  association  issuing  such  contract.  Home 
Insurance  Co.  ▼.  Duke,  43  Ind.  418;  Grand 
Lodge,  etc.,  T.  Hall,  31  Ind.  App.  107,  67  N. 
B.  ?72. 

[21  If  the  defendant  lodge  had  demurred 
to  this  complaint,  and  presented  this  objec- 
tion, a  different  qnestioa  would  be  raised, 


but  the  defendant  Sarah  V.  McKeon,  was  in 
no  position  to  raise  this  objection  to  the 
complaint  She  was  not  a  party  to  the  con- 
tract sued  on,  and  the  conditions  therein  con- 
tained were  not  imposed  for  her  benefit,  and 
her  rights,  if  any,  did  not  depend  to  any 
extent  upon  their  performance.  Whatever 
rights  she  had  were  created  by  and  depend- 
ent upon  the  benefit  certificate  dated  on  the 
18th  day  of  April,  1907,  In  which  she  was 
named  as  beneficiary  and  upon  which  she 
based  her  affirmative  paragraphs  of  answer 
and  her  cross-complaint.  The  demurrer  of 
this  defendant  to  the  complaint  was  properly 
overruled.  Carter  v.  Carter,  35  Ind.  Apj). 
73,  72  N.  B.  187;  Munhall  v.  Daly,  37  111. 
App.  628. 

After  the  demurrer  to  the  complaint  was 
overruled,  appellant  filed  an  answer  in  two 
paragraphs,  the  first  of  which  was  a  general 
denial.  The  appellee  demurred  to  the  sec- 
ond paragraph,  which  demurrer  was  sustain- 
ed, and  this  ruling  of  the  court  Is  assigned 
as  error.  Tbe  second  paragraph  of  answer 
admits  that  a  benefit  certificate  for  the  sum 
of  $2,000  was  issued  by  the  defendant  lodge 
on  the  25th  of  August,  1891,  to  Alexander 
McKeon,  and  that  his  daughter,  Martha  C. 
Ehrlnger,  was  named  therein  as  beneficiary: 
that  he  was  a  member  of  said  lodge  in  good 
standing  at  the  time  said  certificate  was  Is- 
sued, and  that  he  continued  to  be  a  member 
in  good  standing  until  tbe  date  of  his  death, 
on  the  17th  day  of  April,  1907;  and  that 
from  the  date  said  certificate  was  issued  un- 
til the  time  of  his  death  he  was  a  contribu- 
tor to  the  widow  and  orphans'  fund  of  said 
lodge.  The  answer  then  alleges  that  prior 
to  the  death  of  Alexander  McKeon  he  made 
a  request  of  the  Supreme  Lodge  Knights  of 
Honor,  in  accordance  with  the  constitution 
of  said  lodge,  for  a  change  of  beneficiaries, 
and  that,  in  obedience  to  said  request,  a 
new  certificate  was  Issued  by  said  lodge,  in 
which  Sarah  D.  McKeon,  who  was  then  his 
wife,  was  named  as  beneficiary,  and  that  the 
certificate  Issued  on  the  25th  day  of  August, 
1891,  was  canceled  by  said  lodge.  This  last 
certificate  Is  set  out  as  an  exhibit  to  this 
paragraph  of  answer,  and  it  is  averred  that 
such  certificate  was  in  full  force  and  effect 
at  the  time  of  the  death  of  Alexander  Mc- 
Keon. The  allegations  of  the  complaint, 
showing  the  contract  between  McKeon  and 
his  daughter,  whereby  It  was  agreed  that 
she  should  be  made  the  beneficiary  undei 
such  certificate  in  consideration  that  she 
should  pay  all  dues  and  assessments  to  be 
made  on  such  certificate,  and  the  perform- 
ance of  such  contract  by  Mrs.  Ehrlnger,  are 
not  denied  in  this  paragraph  of  answer;  but 
the  appellant  claims  that  the  facts  averred 
in  reference  to  the  change  of  beneficiaries 
during  the  lifetime  of  McKeon  in  accordance 
with  the  provisions  of  the  constitution  of 
said  Supreme  Lodge  are  sufficient  to  avoid 
those  averments  of  the  complaint,  and  to 
show  that  appellee  had  no  Interest  in  the 
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fimd  arising  from  said  benefit  certificate, 
even  though  the  contract  and  Its  perform- 
ance on  the  part  of  appellee  be  admitted  as 
averred.  Appellant  also  filed  a  cross-com- 
plaint based  on  the  certificate,  dated  on  the 
18th  day  of  April,  1907.  Appellee  filed  an 
afiirmative  answer  to  this  cross-complaint  In 
two  paragraphs.  Appellant  filed  a  demurrer 
to  each  of  these  paragraphs  of  affirmative 
answer,  which  demurrers  were  overruled  by 
the  court  The  question  presented  by  this 
ruling  is  the  same  as  that  presented  by  the 
action  of  the  court  In  sustaining  appellee's 
demurrer  to  the  affirmative  paragraph  of  an- 
swer to  the  complaint,  and  Is  presented  in 
the  same  way.  The  trial  resulted  in  a  Judg- 
ment for  appellee  in  the  sum  of  $2,000. 

[S]  The  question  thus  presented  Is,  Did  the 
contract  existing  between  Alexander  McKe- 
on  and  bis  daughter,  as  alleged  in  the  com- 
plaint, confer  upon  her  such  an  equitable  In- 
terest in  the  proceeds  of  the  certificate  as 
would  estop  him  from  substituting  in  her 
place  a  second  beneficiary,  who  was  a  mere 
volunteer  having  no  equities  in  her  favor? 

[4]  The  general  rule  seems  to  be  that  a 
person  who  is  a  mere  volunteer  beneficiary 
nifmed  in  the  certificate  Issued  by  a  mutual 
benefit  society  upon  the  life  of  one  of  Its 
members  acquires  no  vested  right  in  the  pro- 
ceeds of  such  certificate  until  the  death  of 
the  member  occurs.  Mason  Mutual,  etc., 
Society  V.  Burkhart,  110  Ind.  189,  10  N. 
E.  79,  11  N.  E.  449;  Presbyterian,  etc..  Fund 
V.  Allen,  106  Ind.  693,  7  N.  E.  317;  Bun- 
yan  v.  Reed,  34  Ind.  App.  295,  70  N.  E. 
1002;  Milner  et  al.  t.  Bowman,  119  Ind.  448, 
21  N.  E.  1004,  5  L.  R.  A.  95;  Sabin  v.  Phlm- 
ney,  134  N.  Y.  423,  31  N.  E.  1087,  30  Am. 
St  Rep.  681.  Where,  however,  a  contract  ex- 
ists between  the  member  of  a  mutual  benefit 
society,  on  whose  life  a  benefit  certificate  has 
been  issued,  and  the  beneficiary  named  there- 
in, whereby  it  has  been  agreed  that  said 
beneficiary  should  be  named  in  such  certifi- 
cate on  consideration  that  he  would  pay  the 
dues  and  assessments  on  such  benefit  certifi- 
cate, or  that  be  would  render  unto  such 
member  some  other  valuable  consideration 
therefor,  and  where  such  contract  has  been 
fully  performed  and  such  consideration  ren- 
dered .  on  the  part  of  the  beneficiary,  the 
courts  recognize  the  equities  arising  In  favor 
of  such  a  beneficiary  and  will  protect  them, 
as  against  a  person  who  has  been  substituted 
as  a  beneficiary,  and  who  has  no  superior 
equities  In  his  favor.  Carter  v.  Carter,  35 
Ind.  App.  75,  72  N.  B.  187;  Maynard  v.  Van- 
derwerker,  30  Abb.  N.  C.  (N.  Y.)  134,  24  N. 
Y.  Supp.  932;  McGrew  v.  McGrew,  190  111. 
604,  60  N.  E.  861;  Stronge  v.  Supreme  Lodge 
K.  P.,  189  N.  Y.  346.  82  N.  E.  433,  12  I*  B. 
A.  (N.  8.)  1206,  121  Am.  St  Bep.  902;  Jory 
V.  Supreme  Council,  etc.,  105  Cal.  20,  38  Pac. 
624,  26  L.  B.  A.  733,  45  Am.  St  Rep.  17;  Leaf 
V.  Leaf,  92  Ky.  166,  17  S.  W.  354,  854;  Su- 
preme Council,  etc.,  t.  Murphy,  65  N.  J.  Eq. 
«0.  65  Atl.  497. 


t  This  proposition  seems  to  be  abundantly 
sustained  by  the  authorities.  In  the  case  of 
Stronge  v.  Knights  of  Pythias,  supra,  the 
court  In  discussing  a  case  of  this  kind  says: 
"Thus  assuming  that  a  contract  was  made 
by  a  member  for  a  valuable  consideration  to 
take  out  a  certificate  for  the  benefit  of  ap- 
pellant It  seems  to  us  very  clear  that,  after 
the  certificate  has  been  taken  out  and  the 
consideration  fully  furnished  by  the  bene- 
ficiary, the  member  will  not  be  allowed  to 
destroy  the  rights  of  his  creditor  by  a  new 
certificate  naming  a  new  beneficiary.  We 
do  not  regard  the  by-laws  and  provisions  of 
the  certificate  or  the  authorities  called  to 
our  attention  providing  for  and  upholding 
the  right  of  a  member  to  change  the  desig- 
nation of  his  beneficiary  as  often  as  desired 
without  t'he  consent  of  Uie  latter  as  at  all  ap- 
plicable to  such' a  case  as  this.  They  relate 
to  a  case  where  volimtarily  and  gratuitously 
designation  has  been  made  of  a  beneficiary 
who  In  the  language  of  the  certificate  has 
acquired  "no  interest'  whatever  in  the  cer- 
tificate nor  in  the  indemnity  fund.  But  can 
there  be  any  doubt  that  a  member  of  one  of 
these  associations  might  say  to  a  person 
that  if  the  latter  would  loan  him  $1,000,  he, 
the  member,  would  take  out  a  certificate 
designating  the  creditor  as  beneficiary  as  se- 
curity for  such  loan,  such  designation  not 
to  be  canceled  or  changed  without  the  con- 
sent of  the  creditor,  and  that  this  contract 
or  agreement  would  estop  and  prevent  the 
member  from  changing  the  designation  what- 
ever might  be  the  ordinary  privileges  and 
regulation  as  between  him  and  the  associa- 
tion when  no  rights  of  a  third  party  had  in- 
tervened? While  the  agreement  detailed  by 
appellant  Is  not  in  terms  as  complete  as  the 
one  assumed,  we  think  it  is  Just  as  effective, 
because  what  the  parties  have  omitted  spe- 
cifically to  say  as  between  themselves  the 
law  says  for  them.  Irvine  agreed  that  he 
would  procure  the  certificate  to  be  issued 
designating  appellant  as  beneficiary  if  she 
and  her  husband  would  establish  a  new 
home,  take  him  with  them,  and  care  for  and 
nurse  him  In  his  sickness.  The  appellant 
performed  her  part  of  the  contract,  and  Irv- 
ine performed  his  so  far  as  procuring  the 
certificate  to  be  Issued  was  concerned,  and 
the  law  now  prohibits  him  from  destroying 
the  rights  which  appellant  has  acquired  In 
the  certificate  for  a  valuable  consideration." 
The  case  of  McGrew  v.  McGrew,  supra,  is 
very  similar  to  tbe  case  at  bar.  In  deciding 
that  case  the  Supreme  Court  of  Illinois  uses 
the  following  language:  "The  law  is  well  set- 
tled in  this  state  that  a  member  of  a  frater- 
nal beneficiary  society,  where  no  Intervening 
rights  have  attached,  may,  at  his  pleasure, 
surrender  his  t>enefit  certificate,  and  have  a 
new  certificate  Issued,  and  designate  there- 
in a  new  beneficiary,  and  that  a  beneficiary 
has  no  vested  rights  In  the  certificate  dur- 
ing the  life  of  the  member  by  reason  of  the 
fact  that  he  has  been  named  aa  a  I>eueficlary 


Digitized  by 


Google 


Ind) 


HcKEON  Y.  EHRIKOEB 


607 


In  such  certlfleate.  Martin  ▼.  Sfubblngs,  126 
111.  387,  18  N.  B.  65T,  9  Am.  St.  Rep.  620; 
Benton  v.  Brotherhood  of  Railroad  Brake- 
men,  146  HI.  570.  84  N.  B.  939;  Volgt  v. 
Kersten,  164  HI.  314,  45  N.  B.  643;  Delaney 
T.  Delaney,  175  111.  187,  51  N.  B.oei.  While 
at  law  said  certificate  Is  not  assignable,  In 
equity  a  beneficial  Interest  may  be  transfer- 
red therein  which  will  be  protected  by  a 
court  of  chancery.  Supreme  Council  v. 
Tracy,  169  111.  123,  48  N.  B  401.  In  this 
case  McGrew  caused  the  appellee,  Ms  daugh- 
ter, to  be  named  In  the  second  certificate  as 
beneficiary,  delivered  the  certificate  to  her, 
and  agreed  with  her  that  upon  his  death  she 
was  to  be  paid  ba(^  the  amount  which  she 
had  advanced  to  him  from  the  moneys  re- 
ceived from  said  society  upon  said  certifi- 
cate. After  this  agreement  was  made,  the 
money  paid,  and  the  certificate  delivered  to 
appellee,  as  between  McGrew  and  appellee, 
he  had  no  right  to  surrender  said  certificate, 
and  have  a  new  one  Issued  in  lieu  thereof, 
made  payable  to  appellant.  In  the  case  of 
Supreme  Council  r.  Tracy,  supra,  Tracy, 
who  was  a  member  ojF  the  Royal  Arcanum, 
in  consideration  of  a  cash  loan  from  his 
wife,  caused  her  to  be  made  the  beneficiary 
in  his  certificate,  which  was  delivered  to  and 
retained  by  her,  she  paying  all  assessments 
thereon.  Afterwards  he  made  a  false  affida- 
vit that  the  certificate  was  lost,  and  pro- 
cured from  the  society  a  duplicate  certificate, 
naming  his  daughters  as  beneficiaries.  On 
page  128  of  169  111.,  and  on  page  402  of  48 
N.  B.,  the  court  say:  'After  this  agreement 
was  made,  the  money  paid,  and  the  certifi- 
cate turned  over,  as  between  Tracy  and  his 
wife,  he  had  no  right  whatever  to  surrender 
the  cerflflcate,  and  have  the  organization 
make  out  a  new  one  payable  to  another  par- 
ty; and  his  attempt  to  do  so  based  upon  a 
false  aflfldavlt  was  a  fraud  on  the  organiza- 
tion and  upon  his  wife,  and  his  daughters 
who  were  mere  volunteers,  having  advanced 
nothing,  cannot  profit  by  the  fraud  of  Tracy 
attempted  to  be  practiced  on  his  wife' " 

The  Supreme  Court  of  California,  In  decid- 
ing the  case  of  Jory  v.  Supreme  Council,  etc., 
supra,  used  the  following  language:  "The 
principle  here  under  consideration  Is  the 
most  recent  growth  of  mutual  benefit  asso- 
ciation law,  a  branch  of  the  law  which  In 
itself  is  young  In  years ;  and  we  know  noth- 
ing in  the  law  which  deprives  a  person  con- 
templating membership  in  a  mutual  benefit 
association  from  so  contracting  with  the  pro- 
posed beneficiary  as  that  when  such  certifi- 
cate is  Issued  equities  in  favor  of  the  bene- 
ficiary are  bom  of  such  merit  that  the  in- 
sured member  has  no  power  to  defeat  them. 
The  few  authorities  shedding  light  upon  this 
question  declare  the  rights  of  the  beneficiary 
are  such  as  to  create  a  vested  Interest  In 
the  proceeds  of  the  certificate.  Smith  v.  Na- 
tion Ben.,  etc.,  123  N.  Y.  85,  25  N.  B.  197, 
9  L.  R.  A.  616;  Maynard  v.  Vanderwerker 
(Sup.)  24  K.  Y.  Supp.  932.    Possibly  this  is 


not  a  correct  declaration  of  the  principle  of 
law  applicable  to  the  conditions;  for  a  sec- 
ond beneficiary  might  be  substituted,  wholly 
Innocent  of  the  contractual  relations  exist- 
ing between  the  insured  and  the  first  bene- 
ficiary, and  his  substitution  give  rise  to  the 
creation  of  equities  In  his  behalf,  all  con- 
trolling upon  a  judicial  disposition  of  the 
rights  of  the  parties  concerned.  If  the  orig- 
inal beneficiary's  interest  was  vested,  no  sub- 
sequent conditions  could  possibly  arise  which 
would  defeat  his  right,  and  for  this  reason' 
we  think  it  can  hardly  be  termed  a  vested 
interest.  The  whole  matter  seems  to  be 
rather  a  question  of  equities,  and  the  strong- 
er and  better  equity  must  prevail.  The  Il- 
lustration we  have  used  does  not  arise  in 
the  present  case,  for  we  here  have  no  clash 
of  equities.  The  second  beneficiary  possess- 
es no  equities.  He  is  a  volunteer  pure  and 
simple.  His  status  during  the  life  of  the 
insured  is  well  described  in  Smith  v.  Na- 
tion Ben.,  etc.,  123  N.  T.  88,  25  N.  B.  197, 
9  L.  R.  A.  616,  where  the  court  said:  "The 
designation  was  in  the  nature  of  an  inchoate 
or  unexecuted  gift,  revocable  at  any  mohient 
by  the  donor,  and  wholly  within  his  control.' 
We  think  a  court  of  equity  should  declare 
the  insured  estopped  from  substituting  a  sec- 
ond beneficiary  of  the  character  here  involv- 
ed, whenever  sound  equities  are  extant  In  fa- 
vor of  the  first  beneficiary ;  and,  such  es- 
toppel being  in  force  against  the  insured,  it 
is  equally  in  force  and  may  be  successfully 
urged  against  the  volunteer  beneficiary.  The 
respondent  is  a  volunteer  beneficiary,  and  it 
only  remains  for  us  to  ascertain  from  the 
record  what  the  appellant's  equities  are,  as 
disclosed  by  the  evidence.  She  claims  by  her 
answer  that  she  and  her  mother  entered  Into 
a  mutual  agreement,  whereby  each  should 
Join  a  mutual  benefit  society  and  make  the 
other  a  beneficiary  under  the  certificates  Is- 
sued, and  that  said  agreement  was  carried 
out.  Appellant  further  alleges  that  she  paid 
all  initiation  fees,  dues,  and  assessments  up- 
on the  benefit  certificate  taken  out  by  her 
mother.  If  these  moneys  were  paid  out  by 
appellant  under  and  by  virtue  of  a  contract 
between  the  parties,  and  In  pursuance  of 
this  agreement  and  scheme  for  mutual  In- 
surance, then  she  had  equities  which  entitle 
her  to  recognition  in  a  court  of  Justice,  for 
it  would  be  a  gross  imposition  and  fraud  np- 
on  her  to  allow  the  Insured  to  change  her 
beneficiary  under  these  circumstances."  This 
court  in  a  recent  opinion  adopted  the  cu^e 
announced  and  applied  it  to  a  case  very  sim- 
ilar to  the  one  under  consideration.  Carter 
V.  Carter,  supra. 

Appellant  cites  and  relies  upon  the  case 
of  Bunyan  Adm'r  v.  Reed  et  al.,  34  Ind.  App. 
295,  70  N.  E.  1002.  In  that  case  a  member 
of  a  mutual  benefit  society  was  Indebted  to 
his  brother  in  the  sum  of  ^,000.  He  pro- 
cured a  benefit  certificate  on  his  life  for  the 
sum  of  ?5,000,  in  which  his  brother,  to  whom 
he  was  indebted,  was  named  as  a  beneficiary 
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to  tbe  extent  of  $3,000,  and  two  of  his  sis- 
ten  were  alao  named  aa  ben^ciaries  to  the 
extent  of  $1,000  each.  The  pnrpoae  of  nam- 
ing  the  brother  aa  boieflciary  in  the  amount 
fixed  was  to  aecnre  to  him  the  payment  of 
the  mon^  dne  him  from  the  monber.  The 
by-Iawa  of  the  society  prorided  that  where 
two  or  more  benefldarlea  were  named  In  a 
certificate  and  <me  or  more  ct  snch  benefi- 
ciaries died  prior  to  the  death  of  the  mem- 
ber, on  wliose  life  the  certificate  was  issued, 
the  snrriror  or  sorTlTors  of  such  ben^cia- 
ries  should  reoeiTe  die  entire  benefit  The 
brotlier  named  aa  beneficiary  died  before  tlie 
member,  and  it  was  held  that  the  sorriTlng 
beneficiaries  were  entitled  to  receire  the  en- 
tire benefit  provided  for  In  the  certificate, 
notwiUistanding  the  equities  in  favor  of  the 
estate  of  the  deceased  brother.  That  case 
differs  somewhat  from  the  case  under  con- 
sideration. In  that  case  the  member  did 
nothing  to  defeat  tlie  ri^ts  of  his  brother 
nnder  the  contract  The  by-law  proriding 
that  the  snrrlTing  beneficiaries  should  re- 
ceive the  entire  proceeds  of  the  certificate 
was  In  force  at  the  time  the  contract  was  en- 
tered into.  No  change  took  place  either  in 
the  by-laws  of  tbe  order,  or  in  the  form  of 
the  certificate  between  the  time  the  contract 
was  made-  and  the  time  the  certificate  be- 
came payable.  The  interest  of  tbe  creditor 
brother  In  the  proceeds  of  the  certificate  was 
lost  not  by  any  act  of  tbe  member  or  the  so- 
ciety issaing  the  certificate,  bat  by  operation 
of  law.  The  contract  entered  Into  between 
the  brothers,  when  construed  in  tbe  light  of 
tbe  existing  by-law  of  the  society,  gave  to 
the  one  who  was  named  as  beneficiary  no 
right  in  the  proceeds  of  the  certificate  in  the 
event  he  died  prior  to  the  death  of  the  broth 
er  on  whose  life  the  certificate  was  Issued. 
We  do  not  regard  the  decision  in  that  case 
as  being  in  confiict  with  the  conclusion  reach- 
ed in  the  case  under  consideration. 
Judgment  affirmed. 


(IS  Ind.  A.  HI) 

BHADLEY  «t  al.  ▼.  HARTE:R  et  aL» 

(No.  6,751.) 

(Appellate  Court  of   Indiana,   Division   No.  2. 

June  30,  1911.) 

Vbndob  akd  Purciiasbb  (S  198»)— AcnoK  on 

Contract— POINDINGS. 

Recovery  by  a  vendor  for  money  paid  out 
in  Improvine  a  street  througli  the  land  sold  is 
sustained  by  findines  tliat  the  contract  requir- 
ed tlie  vendor  to  advance  such  cost  and  charfre 
the  same  to  the  purchasers,  that  he  performed 
his  part  of  the  contract,  that  he  paid  over  to 
the  purchasers  tbe  money  for  tbe  improvement, 
that  the  street  was  improved,  and  that  the 
amount  remains  unpaid,  etc. 

[EU.  Note.— For  other  rases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ^  412;  Dec.  Dig.  i  lOa*] 

On  petition  for  rehearing.    Petition  over^ 
ruled. 
For  former  opinion,  see  93  N.  E.  1081. 


IBACH.  J.  Appellants  bare  filed  an  ex- 
tensive and  forceful  brief  in  support  of  th^r 
petiticm  for  a  rehearing.  They  are  contend- 
ing that  the  court  committed  error  "in  refus- 
ing to  review  and  pass  upon  the  assignment 
of  error  as  to  special  finding  No.  17  as  being 
wtioUy  ontside  of  the  issue."  Finding  Na  17 
is  as  follows:  "That  the  plaintiff  performed 
all  of  the  parts  of  said  contracts  on  his  part 
to  be  performed  according  to  the  terms  there- 
of." They  also  claim  that  the  court  erred  In 
failing  to  determine  whether  the  special  find- 
ings of  facts  sustain  the  first  conclusion  of 
law  stated. 

Tbe  first  conclusion  of  law  as  stated  by  the 
trial  court  is  in  the  following  language: 
"That  the  law  Is  with  the  plaintiff,  and  he 
is  entitled  to  recover  in  this  action  from  the 
defendants  in  the  sum  of  $4,500,  together 
with  his  costs  and  charges  laid  out  and  ex- 
pended in  this  action  with  relief  from  vala- 
ation  and  appraisement  laws."  Appellants 
concede  that  the  vital  and  controlling  ques- 
tion ia  presented  by  the  facts  found  and  the 
conclusions  of  law  stated.  The  questions 
now  raised  by  this  petition  for  a  rehearing 
were  presented  in  the  original  briefs  and  con- 
sidered by  this  court  We  quote  from  the 
opinion:  "Such  being  the  case,  the  facts 
found  by  the  court  fuUy  anstaln  both  the  con- 
clusions of  law." 

We  have,  however,  again  carefully  exam- 
ined the  briefs  presented  by  appellant  to- 
gether with  the  record  before  us.  From  such 
examination  we  observe  that  the  trial  court 
found  that  appellee  "did  perform  all  the 
parts  of  the  contract  on  his  part  to  be  per- 
formed, that  be  did  provide  and  pay  over  to 
appellants  tbe  money  for  the  Improvement  of 
Fourteenth  street,  that  the  street  was  im- 
proved, and  that  he  charged  the  same  to  ap- 
pellants and  that  the  amount  thereof  is  un- 
paid." Whether  this  finding  is  within  the 
issues  is  not  for  us  to  decide,  as  tbe  issues 
have  not  been  presented  for  the  considera- 
tion of  this  court  as  is  stated  in  the  original 
opinion. 

It  is  further  insisted  by  appellant  that  tbe 
provision  in  the  contract  for  the  improvement 
of  Fourteenth  street  was  not  an  Independent 
contract,  and  that  the  money  paid  out  by 
appellee  was  not  to  be  paid  until  after  the 
land  contract  had  been  disposed  of.  The  con- 
tract between  tbe  parties  set  out  In  the 
court's  special  findings  says  practically  that 
tbe  land  was  sold  by  appellee  to  appellants 
for  $1,000  per  acre,  about  58  acres,  the  actual 
amount  to  be  determined  thereafter.  It  fur- 
ther contains  the  provision,  if  the  land  ia 
not  paid  for  in  the  manner  specified  within 
three  years,  that  at  the  end  of  that  time  the 
appellants  were  to  execute  their  note  and 
mortgage  to  appellee  for  the  unpaid  balance 
of  the  agreed  purchase  price,  and  he  was 
then  to  convey  it  to  them  the  lots  and  land 
described  remaining  unsold.    We  find  nothing 
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mentioned  with  regard  to  any  money  paid  out 
by  appellee  for  the  Improvement  of  Four- 
teenth street  being  taken  Into  consideration 
in  tbe  final  settlement  for  the  sale  and  pur- 
etiase  of  the  land.  The  only  manner  In  which 
tlie  Improvement  of  Fourteenth  street  Is  re- 
ferred to  In  the  contract  Is  that  ai^ellee  was 
to  make  such  improvement  and  charge  the 
expense  thereof  to  tbe  buyers  of  the  proper- 
ty. There  is  no  uncertainty  in  tbia  contract, 
and  it  cannot  be  successfully  claimed  that 
the  sum  of  money  advanced  for  such  Improve- 
ment is  to  be  taken  as  a  part  of  the  purchase 
price  of  tbe  real  estate,  or  to  l>e  considered 
In  closing  tip  the  agreement  relating  to  the 
sale  of  the  same. 

It  also  appears  from  tbe  findings  of  the 
ooart  tbat,  when  appellant  Cooper  became 
one  of  tbe  company,  be,  together  iritb  ap- 
pellants Bradley  and  Stout,  entered  into  an 
agreement  as  follows:  "It  is  further  agreed 
tbat  said  Bradley  and  Stout  will  assume  and 
pay  all  bills  of  every  kind  for  surveying  and 
platting  and  recording  plats  and  so  forth 
contracted  by  them  up  to  this  time,  except 
tbe$  bills  for  advertising  in  the  newspapers  in 
Anderson,  which  bills  are  to  be  paid  by  the 
three  parties  hereto,  each  paying  one-third 
of  the  same;  likewise  in  the  future  each  of 
the  parties  hereto  is  to  furnish  and  pay  one- 
third  of  all  expenses  contracted  in  laying  out 
said  lands,  grading  streets,  advertising  and 
selling  lots  and  all  other  expense  connected 
'  with  the  selling  of  said  lands."  In  addition 
to  this,  the  findings  show  that,  when  Backus 
bought  into  tbe  firm,  the  following  agree- 
ment was  entered  into  between  tbe  appel- 
lants: "It  is  further  agreed  that  said  Stout 
la  to  pay  all  his  share  of  the. bills  due  and 
debts  contracted  up  to  this  tRne,  except  the 
debt  contracted  for  tbe  Improvement  of  Four- 
teenth street  running  through  tbe  said  land 
and  all  bills  made  in  tbe  future  are  to  be 
paid  by  Bradley,  one-third.  Cooper,  one-third, 
and  Backus,  one-tblrd."  Surely  it  must  be 
conceded  that  the  debt  relative  to  the  im- 
provement of  Fourteenth  street  was  one  to 
be  paid  to  appellee  by  appellants  independent 
of  the  land  when  the  improvement  was  com- 
pleted. This  is  fuily  found  in  the  court's  find- 
ings and  in  the  record.  And  the  court  finds 
that  the  money  by  means  of  which  the  street 
mentioned  was  Improved  was  advanced  by 
appellee  to  appellants  Stout  and  Bradley  at 
a  time  before  appellant  Cooper  became  one 
of  the  firm.  After  Backus  and  Cooper  en- 
tered the  firm,  tbe  same  was  paid  out  by 
Bradley  for  tbe  Improvement  of  the  street. 
When  the  street  was  completed  and  tbe  cost 
thereof  known  and  paid,  Bradley  executed 
the  following  instrument  to  appellee:  "An- 
derson, Ind.,  August  19,  1892.  Received  of 
Jacob  H.  Harter  Three  thousand  nineteen 
dollars  and  ninety-five  cents  ($3,019.9o>,  draw- 
ing interest  at  six  per  cent,  from  Deo.  7, 
1891. '    In  view  of  all  of  these  agreements  set 


out  in  the  court's  findings,  and^ln  view  of  tbe 
further  findings  of  the  court  that  the  said 
sum  of  money  was  paid  to  appellants  for 
their  use  in  the  improvement  of  ,such  street 
through  the  land  purchased  by  them  in  ac- 
cordance with  the  terms  of  tbe  original  con- 
tract between  the  parties,  and  that  said  sum 
had  never  been  repaid  to  appellee,  the  court 
was  Justified  and  authorized  to  state  the  con- 
clusions of  law  which  be  did  and  the  same 
are  supported  fully  by  the  facts  as  found  and 
we  are  content  to  abide  by  the  opinion  for- 
merly expressed  on  this  point,  which  is  the 
only  one  presented  by  the  appeal. 
Petition  for  rehearing  overruled. 


OITY  OF  GARY  v.  MUCH.     (No.  T,883.)i 

(Appellate  Court  of  Indiana,  Division  No.  1. 

June  29, 1911.) 

1.  MUNICIPAI.  COBPORATIONS  (§  657»)— VACA- 
TION OF  Stbeet— Persons  Who  Mat  Ob- 
ject. 

One  whose  property  lies  witboat  a  mnnic- 
ipality  and  abuts  upon  a  highway  running  along 
tbe  corporate  limits,  one  half  lying  within  and 
the  other  "half  lying  without,  hag  sufficient  inter- 
est in  the  street  to  entitle  him  to  enjoin  a  pro- 
ceeding whereby  tbe  municipality  seeks  to  va- 
cate tile  highway. 

[Ed.  Note. — For  other  cnses,  see  Municipal 
Corporations,  Dec.  Dig.  {  Go?.*] 

2.  Eminent  Doicain  (§  66*)— Pkoceedings— 
Public  Uses. 

As  the  purpose  of  condemnation  proceed- 
ings ia  the  basis  of  tlie  right,  the  taking  being 
allowed  only  for  public  use,  such  purpose  may 
be  investigated  by  tbe  courts. 

IBd.  Note.— For  other  cases,  see  Bininent  Do- 
main, Cent.  Dig.  §§  165-167 ;   Dec.  Dig.  §  66.*] 

3.  Eminent  Domain  (|  14*)— Vacation  of 
Streets— Public  Use. 

The  incidental  benefit  to  an  individual  does 
not  prevent  the  vacation  of  a  street  by  condem- 
nation, being  for  a  public  use. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  54 ;   Dec.  Dig.  f  14.*] 

4.  Eminent  Domain  (j  13*)— Pdblio  Usb— . 
Question  of  Fact. 

Whether  the  taking  of  property  by  con- 
demnation be  for  a  public  use  is  a  question  of 
fact. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  §  13.*] 

On  petition  for  rehearing.  Petition  over- 
ruled. 

For  former  opinion,  see  94  N.  E.  583. 

Bomberger,  Sawyer  &  Curtis,  John  R.  Coch- 
ran, and  li.  L.  Bomberger,  for  appellant 
George  B.  Sheerer  and  A.  F.  Knotts,  for 
appellee. 

HOTTEL,  J.  [1]  Petition  for  rehearing  In 
filed  in  this  case,  and  it  is  earnestly  insisted 
by  appellant  tbat  in  the  original  opinion  here- 
in this  court  has  failed  to  consider  one  of 
tbe  questions  argued  and  presented  by  appel- 
lant, viz.:  It  la  insisted  that  "appellee's 
property  is  located  outside  the  city  limits," 
and  that  for  this  reason  "he  has  no  standing 
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to  call  In  qneatlon  what  tbe  city  does  with  Its 
streets  In  the  city  limits."  In  support  of 
this  contention,  counsel  cites  the  case  of 
House  V.  City  of  Greensburg,  93  Ind.  633, 
and  Insists  that  the  conclusion  reached  In 
the  original  opinion  herein  is  necessarily  In 
conflict  with  that  case. 

In  that  case  the  Supreme  Court  say:  "The 
complaint,  therefore,  fairly  presents  for  de- 
cision this  question.  Can  a  nonresident  land- 
owner, whose  land  Is  outside  of,  but  aJ>uti 
upon,  the  corporation  line  of  an  incorporated 
city,  be  heard  to  complain  of  the  action  of 
the  common  council  of  such  city  in  the  vaca- 
tion of  a  street  or  part  of  a  street,  within  the 
dty  limits,  upon  the  terminus  of  which  bnch 
land  also  abuts?  We  are  of  opinion  that  this 
question  must  be  answered  in  the  negative. 
By  the  finding  of  the  city  commissioners  and 
by  his  own  showing,  the  appellant  Is  not  a 
'property  owner  immediately  upon  the  Untf 
0/  that  part  of  East  street  proposed  to  he 
vacated."    (Our  Italics.) 

The  facts  stated  in  the  original  opinion,  as 
to  the  location  of  appellee's  property  with 
reference  to  the  street  attempted  to  be  va- 
cated, makes  this  case  easily  distinguishable 
from  the  facts  above  quoted,  upon  which  the 
decision  in  the  case  of  House  v.  City  of 
Greensburg,  supra,  was  predicated.  We  think 
it  clear  that  under  the  decisions  of  the  Su- 
preme Court  of  this  and  other  states  that 
the  appellee  in  this  case  had  such  an  Interest 
in  the  street  in  question  as  entitled  him  to 
bring  this  action.  Indiana,  Bloomlngton  & 
Western  Ry.  Co.  v.  Eberle,  110  Ind.  542,  11 
N.  E.  467,  59  Am.  Rep.  225;  Town  of  Rens- 
selaer V.  Leopold,  106  Ind.  29,  5  N.  B.  761. 

[2]  Counsel  also  Insists  that  the  original 
opinion  runs  counter  to  holdings  of  the  Su- 
preme Court  of  this  state  and  the  courts  of 
other  Jurtsdlctlons  in  that  it  holds  that  the 
motives  of  the  members  of  the  board  in  the 
,TBcatlon  proceeding  is  a  matter  for  Judicial 
Investigation  upon  which  evidence  may  be  In- 
troduced. Counsel  are  mistaken  in  assuming 
or  asserting  that  such  opinion  announces  any 
such  doctrine.  Counsel  make  the  mistake  of 
confounding  purpose  and  motive.  While 
these  words  are  sometimes  used  interchange- 
ably and  as  synonymous  terms,  yet  In  its  ap- 
plication to  condemnation  proceedings  "pur- 
pose" has  a  very  different  meaning  from 
"motive."  The  purpose  for  which  private 
property  is  condemned  for  public  use  is  the 
very  basis  of  the  right  to  condemn.  Such 
condemnation  must  be  for  a  public  purpose. 
It  would  seem,  therefore,  necessary  and  fund- 
amental that  this  purpose  should  always  be 
open  to  investigation  by  the  courts;  other- 
wise the  sacredness  of  property  rights  guar- 
anteed by  the  Constitution  would  be  an  empty 
guaranty,  without  the  power  of  enforcement 

r3]  Counsel  also  Insists  that  the  conclusion 
reached  in  the  original  opinion,  that  the  va- 
cation of  the  street  in  question  was  not  for 


a  public  purpose,  is  based  apon  the  ground 
that  private  interests  are  to  be  incidentally 
benefited  thereby.  In  this  counsel  is  also 
in  error.  The  vacation  of  a  street  of  a 
city  necessarily,  in  most,  if  not  in  all  in- 
stances, results  in  incidental  benefit  (&  • 
greater  or  less  degree  to  individuals  along  tlia 
street;  and  such  benefit,  so  long  as  It  is  an 
incident  merely  of  the  vacation,  and  not  its 
purpose,  will  have  no  Infinence  upon  the  va* 
lidity  of  such  proceedings. 

[4]  The  question  whether  or  not  the  vaca- 
tion of  the  street  in  question  was  for  a  pri- 
vate or  a  public  purpose,  we  think,  was  a 
question  of  fact,  and  one  npon  which  It  was 
proper  to  hear  evidence.  The  lower  court, 
after  hearing  the  evidence,  found  against 
appellant  The  evidence  of  Thomas  Knotts, 
the  president  of  said  board  of  trustees  of 
said  town,  quoted  in  the  original  opinion,  to 
say  the  least,  tended  to  support  such  decision 
of  the  lower  court,  and  it  was  for  this  reason 
that  we  reached  the  conclusion  announced  In 
that  opinion,  and,  after  a  careful  examina- 
tion of  appellant's  brief  on  its  petition  for  re- 
hearing, we  see  no  reason  for  changing  that 
conclusion.  ' 

Petition  OTermled. 

LAIRT,  O.  J.,  FELT,  P.  J.,  and  IBAOH, 
ADAMS  and  MTERS,  Jjr.,  concur. 


W  Ind.  App.  U() 
PITTSBURGH,  G,  a  &  ST.  I*  RT.  00.  ▼. 

JOHNSON.     (No.  7,660.)* 

(Appellate  Conrt  of  Indiana,  Division  Na  1 

Jnne  29,  1911.) 

1.  Appbai,   Airo   EhiROB   (I   834*)— Rktibw— 

PBESUICPTIONa-^DDOlIENT. 

The  court  will  not  presume  on  appeal  that 
the  successor  of  the  trial  judge  would  sign  and 
give  validity  to  a  record  entiy  purporting  to  be 
that  of  a  judgment  tendered  by  his  predecessor, 
when,  in  fact,  it  wa*  only  the  unauthorized  en- 
try of  a  clerk  made  in  vacation,  but  wiU  pre- 
sume that,  when  he  signed  the  entiy  aa  the  en- 
try of  proceedings  had  by  bis  predecessor,  he 
was  convinced  that  such  prooeedlDgs  had  been 
BO  had  by  his  predecessor,  and  otherwise  would 
not  have  signed  the  entry. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  {  934.«1 

2.  Appeal  and  Ebbob  (f  612*)— Rboobd— AT7- 

THENTICATION— TRANSCBIPT. 

It  is  the  signature  of  the  judge  that  gives 
official  character  and  validity,  to  the  record 
entry,  and  fixes  the  time  of  its  making  and  of 
Its  taking  effect,  and  not  the  certificate  of  the 
clerk  to  the  transcript;  since  it  is  the  business 
of  the  clerk  to  put  into  the  transcript  a  copy  of 
the  official  entries  called  for  by  the  priedpe  in 
their  order  as  they  appear  of  record  in  his  office 
and  to  certify  to  such  as  t>eing  a  true  copy, 
and,  when  he  has  done  this,  he  itas  disdiarged 
his  full  duty. 

[£>].  Note.— For  other  cases,  ses  Appeal  and 
Error,  Dec.  Dig.  %  612.*] 

3.  Appbal  awd  Erbob  (J  903*)— Rjcvibw— Pb»- 
BDMPTioNs— Matters  Shown  by  Recobo. 

It  will  be  presumed  that  the  successor  of 
the  Judge  who  tried  the  case,  before  signing  ths 
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enti7  of  a  ptxxieeding  parporting  to  be  that  bad 
before  the  trial  judge,  gave  proper  consideration 
to  such  entry  as  well  as  to  aO  entries  bearing 
upon  the  entry  signed. 

(Ed.  Note.— For  other  cases,  see  Appeal  and 
BSrror,  Dec.  Dig.  {  008.*] 
4.  Appeal  and  EJrsob  (§  8G2*)— Record— Con- 

CLUSIVENBaS. 

When  a  judge  ot  the  lower  court  has  si^- 
*  ed  an  entiy  of  proceedings  and  has  thereby  giv- 
en it  his  official  sanction,  the  minutes  of  the 
clerk,  so  authenticated,  become  the  official  entry, 
and,  for  the  purposes  of  appeal,  the  record  en- 
try to  be  Incorporated  in  the  transcript,  and 
snch  entry  is,  on  appeal,  conclusive  against  col- 
lateral attack. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  28S0-2852;  Dec.  Dig:  | 
662.*] 

On  petition  for  rehearing.  Petition  over^ 
rnled. 

For  former  opinion,  see  93  N.  B.  683.  See, 
also,  93  N.  B.  240. 

HOTTEU  J.  Petition  for  rehearing  Is 
filed  in  this  case,  and  tlie  position  taken  by 
appellant's  counsel  in  bis  bi^ief  in  support 
of  this  petition  leads  ns  to  supplement  tlie 
original  opinion  by  setting  out  certain  en- 
tries upon  wbicb  the  facts  8tate<d  in  tbat 
opinion  were,  in  connection  with  other  en- 
tries referred  to  In  said  opinion,  predicated 
wltb  some  additional  observations  suggested 
by  counsel's  brief  on  this  petition.  The  re- 
turn of  the  clerk  of  the  Pulaski  circuit  court 
to  the  writ  of  certiorari  herein  shows,  among 
other  entries,  the  following : 

"And  be  it  further  remembered  tbat  the 
folloT^Ing  proceedings  were  had  in  the  said 
case  of  Carl  Johnson  t.  P.  C.  C.  &  St  L. 
Railway  Company,  lieing  cause  No,  7,180,  in 
the  Pulaski  circuit  court,  as  the  lame  ap- 
pears in  the  court  or  bench  docket  [our  Ital- 
ics] of  said  court  for  said  September  term 
1908,  to  wit:  'Oct  &  Dft  files  Bills  of  ex- 
cepts. Nos.  1  Sc  No.  2.  Dft  also  files  writ- 
ten cause  &  motion  for  new  trial.'  And  be 
It.  further  remembered  that  luder  the  bead 
of  the  days  proceedings  of  October  8tb,  1908, 
the  same  being  the  28th  Judicial  day  of  the 
September  term,  1908,  of  the  said  Pulaski 
Circuit  Court,  as  shown  on  page  402  of  Or- 
der Book  No.  34,  appears  the  following  en- 
try in  cause  No.  7,180  Carl  Johnson  v.  P. 
Ol  C.  &  St  L.  Railway  Company  !)eing  the 
same  oitry  found  In  the  original  transcript 
at  page  571,  to  wit:  Carl  Johnson  vs.  P. 
C  0.  A  St  li.  Railway  Company,  #  7,18a 
Comes  now  the .  defendant  by  counsel,  and 
files  Bill  of  Exceptions  No.  1  and  No.  2  in 
words  following,  to  wit:  [Insert.]  Defend- 
ant also  flies  written  cause  and  motion  for  a 
new  trial  in  words  and  figures  following,  to 
wit:  [Insert]  Plaintiff  now  mores  the  court 
for  Judgment  on  the  verdict  which  motion  is 
by  the  court  sustained.  It  is  therefore  or- 
dered, adjudged  and  decreed  by  the  court 
that  the  plaintiff  recover  of  and  from  the 
defendant  the  sum  of  Six  Thousand  dollars 
as  and  for  his  damages,  together  with  his 


costs    made   and   taxed    in   this    cause   at 

$ .     Read  and  signed  In  open   court 

December  17,  1909.     Francis  J.   VurpUIat, 
Judge." 

The  transcript  originally  filed  In  this  case 
sets  out  as  the  proceedings  had  In  said  cause 
before  said  Nye,  judge,  on  October  8, 
1908,  the  proceeding  above  Indicated  and 
designated  by  said  clerk  In  his  said  return 
to  said  writ  as,  "Proceedings  •  •  •  as 
tfte  some  appear  from  the  court  or  bench 
docket  of  taid  court,"  and  omits  from  said 
day's  proceedings  the  record  entry  of  snid 
proceedings  of  said  day  showing  the  rendi- 
tion of  Judgment,  and  signed  by  said  Vur- 
piliaf.  Judge,  and  transposes  this  said  record 
entry  to,  and  makes  It  a  part  of,  proceed- 
ings bad  before  the  said  VurplUat  Judge,  on 
said  December  17,  1909,  the  date  of  signing 
said  entry.  As  Indicated  In  tbe  original 
opinion,  the  transcript  originally  filed  show- 
ed an  entry  on  October  10,  1908,  before  said 
Nye,  Judge,  and  signed  by  him,  overruling 
the  motion  for  new  trial,  the  granting  of  the 
prayer  for  appeal,  fixing  of  bond,  etc.,  and 
the  vacation  entry  of  December  31,  1908, 
showing  the  filing  of  the  bond,  and  the  con- 
ditions of  which  are  set  out  in  said  opinion. 

Appellant  Insists  that  "neither  the  origi' 
nal  transcript  nor  the  return  to  the  writ  of 
certiorari  show  that  the  above  entry  (refer- 
ring to  tbe  entry  above  showing  the  rendi- 
tion of  Judgment)  was  made  or  entered  at 
any  time  by  the  direction  or  authority,  or- 
der, permission,  or  sanction  of  the  Honor- 
able John  C.  Nye,  the  then  Judge  of  the  Pu- 
laski circuit  court"  Literally  speaking,  and 
in  the  sense  tbat  John  G.  Nye's  name  as 
judge  does  not  appear  to  said  entry,  this  la 
true;  but,  legally  speaking,  the  reverse  is 
true.  As  Indicated  in  our  original  opinion, 
the  statute  expressly  authorized  the  Honor- 
able Francis  J.  Vurplllat,  the  snccessor  of 
John  C."  Nye,  as  Judge  of  said  court,  to  sign 
any  unsigned  record  entry  of  proceedings 
had  and  made  before  tbe  said  Nye,  Judges 
and,  when  so  signed,  the  said  signing  re- 
lates back'  and  gives  validity  and  effect  to 
the  entry  as  of  the  date  on  which  tbe  entry 
shows  the  proceedings  to  have  been  had. 

[1]  Every  presumption  is  by  this  court  in- 
dulged in  favor  of  the  action  of  the  trial 
court  This  court  therefore  will  not  indulge 
the  presumption  that  such  Vurplllat,  judge* 
would  sign  and  give  validity  to  a  record  en- 
try purporting  to  be  that  of  a  Judgment  ren- 
dered by  bis  predecessor,  when.  In  fact,  it 
was  only  "the  unauthorized  entry  of  a  clerk 
made  in  vacation,"  but  will  Indulge  the 
presumption  that  when  the  said  Vurplllat, 
Judge,  on  December  17,  1009,  signed  said  en- 
try, showing  the  rendition  of  a  Judgment,  as 
the  entry  of  proceedings  had  by  bbi  prede- 
cessor on  October  8,  1908,  instead  of  signing 
tbe  same  as  proceedings  had  before  himself 
of  said  date,  December  17,  1909,  thereby  glr- 
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InJE  to  wa<A  proceedingB  the  sanction  and  au- 
thenticity of  his  official  signature,  as  pro- 
ceedings had  before  said  Nye,  Judge,  on  Octo- 
ber 8,  1908,  such  sncceeding  Judge  was  con- 
vinced that  such  proceedings  had  been  so 
had  by  his  predecessor,  or  otherwise  he 
would  not  have  signed  the  same.  Appel- 
lant's Insistence  that  such  proceedings  were 
in  fact  proceedings  had  by  said  VurpiUat  is 
In  no  way  supported  by  the  record  entries 
themselves,  or  the  law  applicable  thereto. 
If  the  motions  shown  by  said  entry  of  Octo- 
ber 8,  1908,  indndlng  the  motion  for  Judg- 
ment and  the  rendition  of  the  same  thereon, 
bad  in  fact  been  made  before  Vurplllat,  Judge, 
and  be  bad  himself  rendered  such  Judg- 
ment, the  entry  would  have  been  signed  by 
such  judge  as  proceedings  had  before  him- 
.  self  on  said  December  17,  1909,  and  not  as 
proceedings  had  by  his  predecessor  on  Octo- 
ber 8, 1908.  Because  the  clerk  had  improper- 
ly incorporated  in  the  record  the  memoranda 
or  minutes  kept  by  the  Judge  in  his  bench 
or  court  docket,  at  the  place  in  the  record 
wbere  he  should  hare  copied  the  said  offi- 
cial entry  of  the  proceedings  bad  on  October 
8,  1908,  which  court  docket  entry  does  not 
contain  any  motion  for,  or  rendition  of.  Judg- 
ment furnishes  no  sufficient  ground  for  the 
contention  of  counsel  for  appellant  that  Judg- 
ment was  not  in  fact  rendered  on  that  day. 
[2]  It  Is  the  signature  of  the  Judge  that 
gives  official  character  and  validity  to  the 
record  entry  and  Qxes  the  date  of  its  mak- 
ing and  the  time  its  validity  takes  effect, 
and  not  the  certificate  of  the  clerk  to  the 
transcript  or  the  prieclpe  of  counsel  calling 
for  the  transcript.  It  is  the  business  of  the 
clerk  to  put  into  the  transcript  a  copy  of  the 
official  entries  called  for  by  the  praicipe  In 
their  proper  order  as  they  appear  of  record 
in  his  office,  and  to  certify  to  such  as  being 
a  true  copy,  and,  when  he  has  done  this,  he 
has  discharged  his  full  duty.  It  is  no  part 
of  his  business  to  undertake  to  pass  upon 
their  validity,  the  time  of  their  making,  or 
by  whom  made;  and  especially  is  it  not  his 
duly  but  rather  an  Inderensllile  violation 
thereof,  to  transpose  an  entry  of  procecdiuss 
purporting  to  have  been  had  on  a  given  date 
before  the  then  regular  judge  of  such  court 
to  an  entry  of  proceedings  pun>ortlng  to 
have  been  bad  more  than  one  year  later  be- 
fore another  Judge,  and  then  substituting 
for  such  transposed  entry  a  court  or  bench 
docket  entry.  But  appellant  insists  that 
such  court  or  bench  docket  entry  Is  authoriz- 
ed by  statute,  and  seems  to  think  that,  there- 
fore, the  original  opinion  Is  wrong  In  not 
giving  it  weight  over  that  of  the  official  en- 
try. True,  such  entry  has  for  its  existence 
the  sanction  of  statute,  but,  as  held  In  the 
original  opinion.  Is  not  the  official  record 
contemplated  to  Be  continued  In  a  transcript 
on  appeal.  It  is  an  unsigned  memorandum 
kept  by  the  Judge  of  the  proceedings  had  be- 
fore him,  and  furnishes  the  data  from  which 


the  official  entry  Is  made  by  the  clerk,  and  is 
very  necessary  and  proper  for  the  use  and 
consideration  of  the  trial  Judge  in  determin- 
ing whether  or  not  the  official  minutes  or  en- 
try made  by  the  clerk  and  submitted  to  him 
for  his  signature  and  official  sanction  should, 
in  fact,  be  signed  by  him. 

[3]  The  presumption  of  regularity  of  the 
proceedings  of  the  trial  Judge  warrants  us 
in  the  Indulgence  of  the  presumption  that  in 
this  case  Judge  Turpiliat,  before  signing  the 
entry  of  the  proceedings  purporting  to  be 
those  had  before  Judge  Nye  on,  October  8, 
1908,  gave  proper  consideration  to  said  court 
or  bench  docket  entry,  together  with  that  of 
the  entries  of  October  10th  showing  the  over- 
ruling of  the  motion  for  new  trial,  prayer 
for  appeal,  etc.,  and  that  of  December  31, 
1908,  showing  the  fliing  of  the  bond  as  well 
as  all  other  entries  and  flies  throwing  light 
upon  said  subject.  Such  court  was  the 
proper  court,  and  then  the  proper  time  for 
the  presentation  and  consideration  of  said 
entries. 

[4]  When  said  Vurplllat  so  signed  said 
entry  and  thereby  gave  the  same  his  official 
sanction,  such  minutes  of  the  clerk  so  au- 
thentiented  then  became  the  official  entry, 
and  for  the  purposes  of  appeal  became  the 
record  entry  to  be  Incorporated  in  the  tran- 
script, and  such  entry  on  appeal  Is  by  this 
court  treated  as  authentic  against  any  such 
Indirect  and  collateral  attack  as  that  here 
made.  If  said  VurpiUat,  Judge,  through  er- 
ror, mistake,  or  fraud  was  induced  or  pro- 
cured to  sign  such  record  entry,  purporting 
to  be  an  entry  of  proceedings  had  on  said 
October  8.  1908,  before  John  C.  Nye,  the 
then  regular  Judge  of  said  court,  there  was 
a  way  to  correct  and  obtain  relief  from 
such  error,  mistake,  or  fraud,  but'  such  re- 
lief canuot  be  obtained  In  this  court  by  the 
method  of  official  record  entry  transposition 
and  substitution  resorted  to  in  this  case. 
Such  method  of  presenting  an  indirect  and 
collateral  attack  upon  a  record,  if  given  the 
stinction  of  any  .consideration  by  this  court, 
should  be  for  the  purpose  of  criticism  and 
condemnation  only. 

For  the  reasons  above  indicated,  we  say 
now,  as  we  said  in  tbe  original  opinion,  that 
the  transcript  herein,  as  amended  and  cor- 
rected by  the  writ  of  certiorari,  shows  clear- 
ly that  judgment  herein  was  rendered  on 
October  8,  1908,  before  the  Honorable  John 
C.  Nye,  the  then  regular  Judge  of  said  court, 
that  the  facts  as  stated  in  tbe  original  opin- 
ion are  completely  Justified  by  the  record, 
and  the  principles  announced  and  tbe  au- 
thorities cited  are  applicable  thereto;  and 
we  therefore  see  no  reason  for,  in  any  way, 
changing  or  modifying  that  opinion. 

Petition  overruled. 

LAIRT,  O.  J.,  FELT,  P.  J.,  and  inTBRSk 
AD.\M8,  and  IBACH,  JJ.,  concur. 
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(51  Ind.  App.  M) 

.  KRIBO  et  al.  T.  PALMBR  NAT.  BANK. 
(No.  7,133.)  I 

(Appellate  Court  of  Indiana,  DiTlsion  No.  L 
Jane  80.   1911.) 

1.  Bills  and  Notes  (|  151*)— Cbbtiticatbs  or 
Dbposit— Neootiabilitt. 

A  certificate  of  deposit  payable  "in  current 
funds"  is  not  negotiable  undor  the  law,  mer- 
cliant  as  an  inland  bill  of  ezchanze,  but  is  ne- 
gotiable under  Bums'  Ann.  St  1008,  i  9071, 
making  instnunenta  for  payment  of  money  nego- 
tiable. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  I  880:  Dec.  Dig.  i  151.*] 

2.  CorsTB  (I  91*)— Intcbxkdiatb  Appelcatb 
CouET»— Opiniohs  of  Sufbeuk  Ooubt— Con- 
clusiveness. 

The  Appellate  Court  is  bound  by  the  deci- 
rfons  of  the  Supreme  Court  until  they  are  over- 
ruled or  modified  by  that  court.  / 

[EU.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  IS  32S,  326;   Dec.  Dig.  f  91.*] 

t.  Bnxs  AND  Notes  (f  161*)— Cbbtifioates 
01'  DEPOsrp— Place  of  Patment. 

A  certificate  issued  by  a  bank,  reciting  that 
ft  stated  person  has  deposited  a  specified  sum 
payable  to  the  order  of  himself  on  return  of  the 
certificate  properly  indorsed,  is  payable  at  that 
bank  as  affecting  the  question  of  its  negotiabil- 
ity. 

lEi.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  880;   Dec.  Dig.  {  151.*] 

4.  Bills  aitd  Notes  (f  145*)— Cebtificates 
OF  Deposit  —  Neootiabilitt  —  LiAWS  Gov- 

BBNINO. 

The  negotiability  of  a  certificate  of  deposit 
executed  in  Indiana  must  be  determined  by  the 
laws  of  that  state,  though  the  certificate  was  in- 
dorsed in  another  state. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  {  362;  Dec.  Dig.  {  145.*] 

B.  Bills  and  Notes  (}  224*)— Indobsements— 

liAWS  Oovebnino. 

Liability  on  a  contract  of  indorsement  is 
determined  by  the  laws  of  the  state  where  the 
indorsement  is  made. 

[ICd.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  626;   Dec.  Dig.  i  224.*] 

C  Bills  and  Notes  (J  224*)— Cebtifioatis  of 

Deposit- Laws  Govebnino. 

Plaintiff,  a  subsequent  indorsee  of  a  certif- 
icate of  deposit,  executed  in  Indiana,  but  indors- 
ed to  plaintiff  in  Illinois,  having  elected  to  sue 
the  payee  and  the  depository  and  not  plaintiff's 
Immediate  indorser,  the  question  of  liability 
nnder  the  Illinois  law  does  not  arise. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  526 ;   Dec  IMg.  |  224.*] 

7.  Estoppel   (f    110*)— Estoppel   in    Pais— 

Pleading. 

E2stoppel  in  pais  must  be  pleaded. 

[Bd.  Note.— For  other  cases,  see  Ebtoppel, 
Cent  Dig.  |  800;  Dec.  Dig.  I  110.*] 

Adams,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Wabash  Coun- 
ty;  A  H.  Plummer,  Judge. 

Action  by  the  Palmer  National  Bank 
ttgalnst  George  L.  Erleg  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeaL 
Reversed,  with  instructions. 

Lesh  ft  Lesh  and  Shivtiy  ft  Switzer,  for 
ftppellants.  WatUns  ft  Bntler  and  B.  Win- 
ters, for  appellee. 


FELT,  P.  J.  This  salt  was  originally 
brought  by  the  Palmer  National  Bank  of 
Danville,  111.,  against  the  appellant,  Hun- 
tington County  Bank,  of  Huntington,  lud., 
to  recover  upon  a  certificate  of  deposit 
which  reads  as  follows:  "$4250.  Huntington 
County  Bank.  Huntington,  Indiana,  March 
14,  1007.  George  L.  Krieg  has  deposited 
In  this  Bank'  forty  two  hundred  and  fifty 
dollars  payable  to  the  order  of  himself  In 
current  funds  on  the  return  of  this  certif- 
icate properly  endorsed.  Roy  Gibler,  Cash- 
ier. Not  subject  to  check.  No."  77179." 
Said  Instrument  was  duly  indorsed  by  th« 
payee  to  one  James  W.  Price,  who.  In  turn, 
indorsed  the  same  to  the  appellee.  Up- 
on application  of  the  Huntington  County 
Bank  and  upon  his  own  petition,  appellant 
Krieg  was  made  a  party  defendant.  The 
Huntington  Bank  thereafter  filed  answer 
showing  that  by  authority  of  the  court  it 
paid  to  the  clerk,  for  the  use  and  benefit 
of  the  party  lawfully  entitled  thereto,  the 
■um  of  14,381,  the  amount  of  the  certificate 
and  Interest  to  the  date  of  such  payment 
The  venue  was  changed  from  the  Hunting- 
ton to  the  Wabash  circuit  court,  where,  aft- 
er the  issues  were  formed,  the  ca.se  was 
tried  and  Judgment  rendered  against  ap- 
pellant Krieg  and  the  Huntington  County 
Bank  for  $4,660.50,  from  which  Judgment 
this  appeal  is  taken. 

Appellant  Krieg  has  separately  assigned 
as  error:  (1)  The  sustaining  of  the  demur- 
rer of  appellee  to  the  amended  second  par- 
agraph of  his  answer  to  the  complnint;  (2) 
overruling  of  his  demurrer  to  the  third  par- 
agraph of  the  reply  of  appellee  to  the  third 
and  fourth  paragraphs  of  the  sepnrate  an- 
swer of  appellant  Krieg;  (3)  sustaining  the 
demurrer  of  appellee  to  the  second  paragraph 
of  Krieg's  reply  to  the  fourth  paragraph  of 
appellee's  answer  to  the  cross-complaint  of 
appellant  Krieg;  (4)  overruling  the  motion 
for  a  new  trial.  The  appellant  Huntington 
County  Bank,  by  separate  assignment  of 
error,  presents  the  same  qnestlons,  and  there' 
Is  also  a  Joint  assignment  of  the  same  er- 
rors. The  amended  second  paragraph  of  the 
answer  of  appellant  Krieg  avers,  In  avb- 
stance,  that  the  certificate  of  deposit  sued  up- 
on was  obtained  by  his  assignee.  Price,  by 
fraud ;  that  said  Price  claimed  to  be  the  pat- 
entee of  a  "farm  derrick,"  and  he  and  his  as- 
sociates made  certain  false  statements  and 
fraudulent  representations  to  appellant  in 
regard  to  the  utility  and  value  of  said  pat- 
ent (the  details  of  which  appear  in  the  an- 
swer), and  also  made  bogus  sales  of  terri- 
tory and  rights  in  his  presence,  all  of  which 
he  believed  to  be  true  and  genuine,  and, 
relying  thereon  and  wholly  by  reason  there- 
of, he  purchased  an  Interest  in  said  patent 
and  executed  his  note  therefor  to  said  Price, 
in  the  sum  of  $4,300;  that  said  Price  had 
not  complied  with  the  law  by  filing  with 
the  clerk  of  the  Huntington  circuit  court 
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a  copy  of  Bald  letteia  patent;  that  said 
sale  was  made  and  said  note  executed  In 
Huntington  county,  Ind.;  that  said  Price 
did  not  show  upon  said  note  over  appellant's 
signature  that  it  was  glTen  for  a  patent 
right ;  that  thereafter  and  on  the  same  day 
the  note  was  executed  at  the  solicitation  of 
said  Price,  and  while  still  in  Ignorance  of 
the  fraud  that  had  been  practiced  upon  him, 
and  believing  the  false  representations  made 
to  him  to  be  true  and  said  bogus  sales  to 
be  genuine,  he  Indorsed  to  said  Price -said 
certificate  of  deposit  for  $4,250  In  exchange 
for  his  said  note;  that  said  patented  device 
had  no  value  whatever  and  no  element  of 
ntlUty,  and  appellant  Krleg  received  no  con- 
sideration whatever  for  said  certificate  of 
deposit;  that  the  same  was  executed  and 
delivered  to  said  Price  in  Indiana,  and  is 
not  negotiable  under  the  laws  of  Indiana ; 
that  the  indorsement  and  transfer  of  said 
certificate  by  Price  to  appellee  was  made  in 
Illinois,  and  Is  governed  by  the  laws  of  that 
state;  that  by  the  laws  of  Illinois  a  person 
who  takes  a  nonnegotiable  instrument  by  in- 
dorsement in  blank  and  delivery,  as  In  this 
case,  does  not  acquire  a  legal,  but  only  an 
equitable,  title,  subject  to  the  rights  and 
equities  of  all  prior  holders  thereof. 

The  third  paragraph  of '  appellant's  an- 
swer to  the  complaint  avers  that  there  was 
no  consideration  for  the  successive  trans- 
fers of  said  certificate  and  appellee  accept- 
ed same  with  knowledge  thereof.  The 
fourth  paragraph  of  his  answer  charges 
that  appellant  Krleg  was  Induced  to  pur- 
chase an  Interest  in  said  letters  patent  by 
the  fraud  of  Price  and  his  associates,  and 
gave  his  note  therefor  in  the  sum  of  $4,300, 
and,  before  discovering  the  fraud,  took  up 
said  note  by  giving  to  said  Price  the  certif- 
icate in  suit;  that  appellee  took  said  certif- 
icate with  knowledge  of  said  fraud;  that, 
after  ascertaining  said  fraud,  appellant  ten- 
dered a  return  of  the  Instrument  conveying 
to  him  an  Interest  in  said  letters  patent, 
and  demanded  from  said  Price  said  certifi- 
cate of  deposit,  but  Price  refused  to  accept 
the  same  or  return  to  him  said  certificate 
of  deposit  The  substance  of  the  third  par- 
agraph of  the  reply  of  appellee  to  the  third 
and  fourth  paragraphs  of  answer  of  aptiel- 
lant  Krleg  is  that  appellee  is  a  corporation 
organized  as  a  national  bank  and  doing  busi- 
ness under  the  laws  of  Illinois;  that  it 
trades  in  and  buys  notes  and  commercial 
paper  as  any  national  bank;  that  It  pur- 
chased the  certificate  in  question  before  ma- 
turity from  James  W.  Price  in  the  due 
course  of  business  for  $4,250  in  money,  with- 
out any  notice  or  knowledge  that  the  con- 
sideration thereof  had  failed,  or  that  it  was 
procured  by  fraud.  Appellant's  cross-com- 
plaint set  op  the  alleged  fraud  by  which 
Price  obtained  the  certificate  of  deposit,  and 
alleged  a  total  failure  of  consideration.  The 
fourth  paragraph  of  appellee's  answer  to  the 
crofis-complalnt    of    appellant   alleged    sub- 


stantially the  same  facts  that  ar«  averred 
In  Its  third  paragraph  of  reply  to  the  tlilrd. 
and  fourth  paragraphs  of  appellant's  an- 
swer. The  second  paragraph  of  appellant's 
reply  to  the  fourth  paragraph  of  appellee's 
answer  to  the  cross-com plaint  of  Krleg  al- 
leges, In  substance,  that  the  certificate  sued 
upon  was  executed  in  Indiana,  is  payable  in 
said  •state,  and  its  negotiability  Is  governed 
by  the  laws  of  Indiana;  that  the  indorse- 
ment of  Price  and  the  delivery  by  him  of 
said  certificate  to  appellee  was  in  the  state 
of  Illinois;  that  by  the  laws  of  that  state 
appellee  obtained  only  an  equitable  title  to 
said  certificate,  subject  to  the  rights  and  cq> 
ultles  of  all  prior  holders  thereof. 

[1]  The  assignments  of  error  raise  the 
question  of  the  negotiability  of  the  certifi- 
cate of  deposit  sued  upon.  Certificates  of 
deposit  In  the  usual  form  substantially  like 
the  one  sued  upon  have  been  held  in  this 
state  to  be  the  promissory  notes  of  the  bank 
Issuing  them,  and,  as  such,  governed  by  the 
same  rules  as  to  negotiability  that  apply  to 
promissory  notes.  Drake  v.  Markle,  21  Ind. 
433,  83  Am.  Dec.  358 ;  Gregg  et  al.  ▼.  Union 
County  Nat.  Bank,  87  Ind.  238;  First  Nat 
Bank  v.  Stapf,  165  Ind.  162.  74  N.  E.  987, 
112  Am.  St  Rep.  214 ;  Iiong,  Ex'x  ▼.  Strauss, 
107  Ind.  94,  104,  6  N.  B.  123,  7  N.  E.  763,  67 
Am.  Rep.  87. 

The  further  question  arises  whether  the 
certificate  of  deposit  Is  negotiable  under  the 
law  merchant  or  only  negotiable  by  virtue 
of  our  statute.  Upon  this  question,-  outside 
our  own  state,  there  Is  a  great  diversity  of 
opinion;  but  we  think  it  Is  settled  In  Indi- 
ana that  a  certificate  of  deposit  payable  "in 
current  funds"  is  not  negotiable  under  the 
law  merchant  as  an  Inland  bill  of  exchange, 
but  Is  negotiable  by  virtue  of  our  statute. 
Section  9071,  Burns'  Ann.  St  1908 ;  Nat  State 
Bank  of  La  Fayette  t.  Ringel,  61  Ind.  393; 
Conwell  T.  Pumpbrey,  9  Ind.  135,  68  Am. 
Dec.  611;  Drake  v.  Markle,  supra;  First 
Nat.  Bank  v.  Stapf,  supra.  In  1  Daniel,  Ne- 
gotiable Inst  (5th  Ed.  1903)  l!  55,  56,  nu- 
merous decisions  are  cited  upon  both  sides 
of  the  question  and  the  author  concludes  by 
saying:  "In  business  paper  it  is  best  to  ad- 
here to  strict  rules;  and  as  certainty  Is  ot 
the  first  moment  in  commercial  dealings, 
and  paper  payable  in  fluctuating  values  la 
uncertain  and  delusive,  we  think  sound 
judgment  approves  the  doctrine  of  the  text 
Money  alone  is  legal  tender,  and  only  the 
note  which  represents  money  should  be  held 
negotiable.  It  should  be  expressed  simply 
as  payable  in  dollars,  which  have  a  definite 
signification  fixed  by  law."  See,  also,  1 
Daniel,  Negotiable  Inst  {  1706;  1  Randolph, 
Commercial  Paper,  !{  89,  90;  lledeman. 
Commercial  Paper,  {{  485,  486,  487.  Howev- 
er, two  comparatively  recent  cases  by  the 
Supreme  Court  of  the  United  States  decided 
in  1887  and  1896  depart  from  the  doctrine 
declared  in  Indiana,  and  many  of  the  states, 
and  hold  that  the  phrase  "in  current  fanda,**j 
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imder  onr  present  monetary  system  and 
business  usage,  has  come  to  be  used  to  des- 
ignate any  of  the  forms  of  legal  tender  mon- 
«y  of  onr  government,  and  that  its  use  In  a 
check  or  other  instrument  does  not  destroy 
Its  negotiability  for  "it  was  intended  to  cov- 
er whatever  was  receivable  and  current  by 
law  as  money,  whether  In  the  form  of  notes 
or  coin,  •  •  •  all  being  current  and  de- 
clared, by  positive  enactment,  to  be  legal 
tender."  Ball  v.  Bank  of  Kasson,  123  TJ.  8. 
105,  112,  8  Sup.  Ct  62,  81  L.  Ed.  97;  Wood- 
rnff  T.  Mississippi,  162  U.  S.  291,  802,  16 
Sup.  Ot  820,  40  It.  Ed.  973.  There  is  a 
Strong  tendency  In  the  more  recent  decisions 
of  the  several  states  to  change  the  former 
holdings  and  to  favor  the  rule  of  negotia- 
bility, though  some  states  and  some  law 
writers  still  incline  to  the  old  doctrine  of 
nonnegotiablllty  of  such  instruments. 

[21  However,  in  view  of  the  long  establish- 
ed rule  in  Indiana,  and  the  fact  that  this 
court  Is  bound  by  the  decisions  of  our  Su- 
preme Court  until  overruled  or  modified  by 
that  court,  and  the  further  fact  of  the  divi- 
sion of  opinion  In  other  states,  we  adhere  to 
the  rule  that  a  certificate  of  deposit,  such 
as  the  one  before  ns  in  this  case,  Is  not  ne- 
gotiable under  the  law  merchant,  bnt  Is  nego- 
tiable by,  and  liability  attaches  according  to, 
the  provisions  of  our  statute.  Sections  9071, 
9074,  Bums'  Ann.  St  1908.  Section  9074, 
supra,  reads  as  follows:  "Any  such  assignee, 
bavlng  used  due  diligence  in  the  premises, 
shall  have  bis  action  against  his  immediate 
or  any  remote  Indorser;  and  in  suit  against 
a  remote  indorser,  be  shall  have  any  defense 
which  he  might  have  had  in  a  suit  brought 
by  his  immediate  assignee." 
.  [31  It  is  also  contended  that  the  instrument 
Is  not  negotiable  because  not  in  express  terms 
payable  at  a  bank  in  this  state.  In  view  of 
our  conclusion  above  stated,  this  question  is 
not  important,  but  we  are  not  impressed  with 
the  correctness  of  the  contention  and  think 
a  fair  and  reasonable  interpretation  of  the 
Instmmpnt  leads  to  the  conclusion  that  it 
Is  pa.VEii.le  at  the  Huntington  County  Bank, 
Huntington,  Ind.  See  Halstead  v.  Woods 
(decided  June  22,  1911)  95  N.  E.  429. 

[4]  The  certificate  in  suit  was  negotiated 
by  Price  by  indorsement  to  the  appellee 
bank,  in  the  state  of  Illinois,  bnt  was  orig- 
inally executed  in  Indiana  and  Its  negotia- 
bility must  be  determined  by  the  laws  of  In- 
diana. 

(5,  (]  It  Is  true,  however,  that  liability  on 
•  contract  of  indorsement  is  determined  by 
the  laws  of  the  state  where  the  indorsement 
Is  made ;  but  Price  is  not  a  party  to  this  suit, 
and  he  is  the  ouly  person  mentioned  whose 
liability  could  be  determined  by  the  laws  of 
that  state,  and  appellee,  having  elected  to 
sue  Krteg  and  the  Huntington  Ciounty  Bank 
and  not  to  sue  Price,  its  immediate  indorser, 
the  (juestion  of  the  liability,  under  the  Illi- 
nois law.  Is  not  pertinent  to  any  question 
presented  for  our  decision.  1  Daniel,  Nego- 
tiable lust.  iS  8(S5,  807,  882,  899,  900,  901; 
Hunt  ▼.  Standard  et  al,  15  Ind.  33;  Rose  t. 


President,  etc..  Bank,  15  Ind.  292.  '  The  Hunt- 
ington County  Bank  issued  the  certificate  In 
Indiana.  It  Is  by  its  terms  payable  in  In- 
diana. Krieg  indorsed  it  to  Price  In  Indiana, 
and  the  suit  was  brought  in  this  state,  so 
that  appellee's  rights  against  the  appellants 
must  be  determined  by  the  laws  of  Indiana: 
1  Daniel,  Negotiable  Inst  iS  879,  882,  895. 

[7]  It  is  contended  by  appellee  that  inde- 
pendent of  the  question  of  the  negotlabili(7 
of  the  certificate  of  deposit,  the  Judgment 
must  be  affirmed  for  the  reason  that  appel- 
lant Krieg  by  his  Indorsement  and  transfer 
of  the  instrument  In  the  ordinary  course  of 
business  with  the  usual  apparent  indicia  of 
title  is  thereby  estopped  from  setting  up 
'against  a  subsequent  assignee  for  value,  with- 
out notice  of  prior  equities  or  defenses  that 
his  title  so  transferred  is  not  good,  and  the 
,  Instrument  collectible  by  the  appellee.  In 
Moore  v.  Moore  et  al.,  112  Ind.  149,  13  N. 
E.  673,  2  Am.  St  Rep.  170,  Judge  Mitchell,  in 
speaking  of  the  rights  and  equities  between 
indorsers  and  indorsees'of  instruments,  under 
our  statute,  said:  "The  effect  of  these  provt. 
sions  is  to  vest  in  the  Indorsees  of  the  in-  - 
struments  named  therein,  whether  such  ln> 
(Struments  be  technically  negotiable  by  the 
law  merchant  or  not  a  complete  legal  title,  as 
well  as  a  right  of  recovery  by  Indorsees  In 
their  own  names,  respectively.  Whatever 
right  remains  in  the  assignor  of  an  instru- 
ment thus  assignable,  after  the  holder  has 
transferred  It  by  an  unrestricted  indorsement; 
must  of  necessity  be  of  a  purely  equitable 
character.  It  is  not  perceived,  therefore,  why 
an  Innocent  purchaser,  who  takes  such  an 
Instrument  by  indorsement  for  value,  and 
without  notice  of  the  latent  equities  of  prior 
indorsers,  may  not  stand  upon  the  rule  that, 
where  the  equities  are  equal,  he  Is  In  the  situ- 
ation of  advantage  who  holds  the  legal  title. 
If  one  of  two  equally  innocent  parties  must 
^suffer,  that  one  who  by  his  indorsement  of 
the  instrument  has  conferred  upon  another 
the  apparently  absolute  ownership  of  the 
paper  must  bear  the  loss.  This  doctrine  rul- 
ed the  case  of  Stoner  v.  Brown,  18  Ind.  464, 
which  is  not  distinguishable  in  principle  from 
the  case  before  us.  It  is  familiar  law  that 
if  the  owner,  although  Induced  thereto  by 
fraud,  Invests  another  with  the  apparent  le- 
gal title  to  chattels,  in  pursuance  of  a  con- 
tract the  person  so  clothed  may  transfer  an 
unimpeachable  title  to  a  good-faith  purchas- 
er." 11  Daniel,  Negotiable  Inst  |  1708g; 
Klefer  et  al.  v.  Kllnslck,  144  Ind.  46,  57, 
42  N.  B.  447:  Shirk  v.  North,  138  Ind.  210, 
214, 37  N.  B.  590 ;  Merrell  v.  Springer,  123  Ind. 
48a,  488,  24  N.  E.  258,  8  L.  R.  A.  61 ;  Hirsh  v. 
Norton,  Adm'r,  115  Ind.  341,  17  N.  E.  612, 
Appellee's  fifth  paragraph  of  reply  to  the 
third  and  fourth  paragraphs  of  Krieg's  an- 
swer and  its  third  paragraph  of  answer  to 
Krieg's  cross-compIalnt  were  by  way  of  estop- 
pel, but  a  demurrer  was  sustained  to  each, 
and  appellee  has  assigned  no  cross-errors  ques- 
tioning such  rulings.  Feder  v.  Field,  117 
I  Ind.  387,  20  N.  B.  129.  The  rulings  of  the 
1  trial   court  are   presumed    to    b«   coriscC 
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Therefore  there  la  no  plea  of  estoppel  In 
this  case,  and  by  nnmerons  decl8i<Kis  of  oar 
Supreme  Court  it  is  established  that  to  obtain 
the  benefit  of  an  estoppel  In  pals,  it  must  be 
pleadML  Webb  t.  John  Hancock,  etc.,  Ins. 
COy.  162  Ind.  616,  68  N.  B.  1006,  66  U  R. 
A.  632 ;  International,  etc.,  Ass'n  v.  Watson. 
158  Ind.  S08,  64  N.  B.  23;  Center  School 
Tp.  T.  State  ex  rd.,  ISO  Ind.  168,  49  N.  B. 
961;  Wood  T.  Ostram,  29  Ind.  1T7, 

The  questions  on  the  Instructions  are  de- 
termined by  onr  conclusions  already  an- 
nounced, and  we  do  not  deem  it  wise  to  er- 
tend  this  opinion  by  further  discussion.  Fol- 
lowing the  conclusions  announced,  we  bold 
that  the  trial  court  erred  In  sustaining  the 
demurrer  to  the  amended  second  paragraph 
of  answer,  in  overruling  the  demurrer  to  the 
third  paragraph  of  the  reply  of  the  appeUee 
to  the  third  and  fourth  paragraphs  of  the 
■eparato  answer  of  appellant  Krieg,  in  sus- 
taining the  demurrer  of  appellee  to  the  sec- 
ond parncraph  of  Krieg's  re^riiy  to  the  fourth 
paragraph  of  appellee's  answer  to  the  cross- 
oomplalnt,  and  in  overruling  the  motion  for 
•  new  trial. 

The  Judgment  Is  therefore  reversed,  with 
Instructions  to  the  lower  court  to  sustain 
the  motion  for  a  new  trial,  to  change  the 
rulings  upon  the  several  demurrers  to  con- 
form to  this  opinion,  and  to  permit  the  par- 
ties to  amend  their  pleadings,  if  they  desire 
BO  to  do,  and  for  further  proceedings  in  ac- 
cordance with  this  opinion. 

LAIRT,  a  J.,  and  MTBRS,  HOTTEL,  and 
IBACH,  JJ.,  concur.    ADAMS,  J.,  dissents. 


(«  Ind.  App.  <44) 

PERT.BY  V.  SCHMIDT  CUT  STONE  CO. 
(No.  7,135.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
June  aOt  1911.) 

1.  Tbiai,    (I    841*)— VBBDiciB-OBjEqnoKS— 

Venibe  oe  Novo. 

A  motion  for  a  venire  de  novo  is  the  prop- 
er procpdare  to  raise  objections  to  a  ruling  of 
the  court  in  accepting  separate  verdicts. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  H  802^804;    Dec  Dig.  J  341.»]        * 

a.  Appeal  and  Bsbob  (|  499»)— RecoRn-Mo- 

TiON  FOB  Vekibb  db  Novo— Grounds. 

The  denial  of  a  venire  de  novo  will  not  be 

reviewed,  where  the  record  does  not  disclose  the 

rround  upon  which  the  motion  was  made. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 

F^°.'V  ^"'-   ^^  H  2295-2299;    Dec   Dig.  { 
489.'J 

8.  Appeai,  anb  Error  (|  302*)— Presentation 
OF  Oeodnds  of  Review  in  Coubt  Below— 
Motion  fob  New  Trial. 

A  motion  for  a  new  trial,  assigrning  error  In 
receivinjj  separate  verdicts  and  in  overruling  de- 
fendant ■  motion  to  require  the  jury  to  return 
one  verdict,  does  not  present  for  review  the  ac- 
tion of  the  court  in  accepting  several  verdicts, 
[BH.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  U  1744-1752;  Dec.  Dl«.  | 
802  •] 


4.  APPKAL  and   BBBdB   (I  030*)  — Rbtikw-^ 
Vbbdiots— PBBstnipnoNs. 

Where  one  of  several  paragraphs  of  a  com- 
plaint is  good,  a  general  verdict  germane  to 
such  paragraph  win  be  presumed  to  have  bee» 
based  thereon. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |{  3755-3761;  Dec.  Dig.  | 
080.*] 

5.  PLKAniNO  (I  40e*)— Waives  or  OBnonom 
—Pleading  Oveb. 

Where  the  complaint  in  one  paragraph  stat- 
ed a  joint  cause  of  action  against  appellant  and 
his  codefendants,  and  In  another  paragraph  stat- 
ed a  several  cause  against  appellant,  appellant, 
by  answering  over,  waived  any  objection  for 
misjoinder,  under  Bams'  Ann.  St.  1908,  {  348> 

[EkL  Note.— For  other  cases,  see  Pleading; 
Cent.  Dig.  I  1370;   Dec.  Dig.  S  406.*] 

Appeal  from  Superior  Court,  St.  Joseph 
County;  Vernon  W.  Van  Fleet,  Judge. 

Action  by  the  Schmidt  Cut  Stone  Company 
against  Samuel  S.  Per  ley  and  others  From 
a  Judgment  for  plaintiff,  defendant  named 
appeals.    Affirmed. 

P.  J.  Houlihan  and  Anderson,  Parker  A 
Orabill,  for  appellant.  Charles  A.  Davey, 
for  appellee. 

BCKPTBIi,  J.  Action  brought  by  tb« 
Schmidt  Out  Stone  Company,  appellee, 
against  Samuel  8.  Perley,  appellant,  V.  P. 
Fancil,  Meyer  Gilbert,  and  Abe  Harris,  part- 
ners, and  Meyer  Gilbert,  to  recover  damages 
for  breaking,  mutilating,  deetroying,  and  car- 
rying away  and  unlawfully  converting  to 
their  own  use  certain  personal  property  of 
the  appellee. 

The  amended  complaint  is  In  five  para- 
graphs, the  first  of  which  charges  all  the  de- 
fendants thereto  Jointly  with  unlawfully  de* 
Btroylng  and  converting  the  property  meor 
tioned  in  the  complaint.  In  the  second  the 
appellant  Samuel  S.  Perley  alone  is  charged 
with  said  unlawful  acts;  in  the  third  V.  P. 
Fancil  Is  charged  with  said  acts;  in  the 
fourth  Meyer  Gilbert  is  charged  with  said 
acts ;  and  in  the  fifth  paragraph  Meyer  Gil- 
bert and  Abe  Barris,  doing  business  under 
the  firm  name  and  style  of  South  Bend  Iron 
Se  Metal  Company,  are  charged  with  said  un- 
lawful acts.  To  this  complaint  the  appellant 
filed  his  separate  demurrer  to  each  para* 
graph  of  the  complaint,  which  was  by  the 
court  sustained  as  to  the  third,  fourth,  and 
fifth,  paragraphs  of  the  complaint,  and  over- 
ruled as  to  the  first  and  second  paragraphs. 
The  cause  was  put  at  issue  by  general  denial 
filed  by  each  defendant  separately,  via., 
Meyer  Gilbert,  Abe  Harris,  and  the  South 
Bend  Iron  Sc  Metal  Company,  V.  P.  FancU, 
and  the  defendant  Samuel  S.  Perley.  Upon 
the  issues  so  formed,  the  cause  was  submit- 
ted to  a  Jury  for  trial,  which  returned  three 
separate  verdicts,  viss.,  a  verdict  for  the 
plaintiff  against  the  defendant  Samuel  S. 
Perley,  assessing  plaintiff's  damages  against 
said  defendant  at  $400,  a  verdict  against  the 
defendant  Meyer  Gilbert,  assessing  plaintifTa 
damages  against  said  defendant  at  $25,  and 
a  verdict  against  Victor  P.  Fancil,  asseasinf 
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plalntUPs  damages  against  said  defendant  at 
$25.-  Upon  the  retnrn  of  said  separate  ver- 
dicts, the  appellant  Perley  objected  to  the 
receipt  of  the  same  by  the  court  and  moved 
the  court  to  require  the  jury  to  return  one 
general  verdict,  which  motion  was  overruled 
and  exceptions  saved.  The  appellant  Perley 
also  moved  the  court  for  a  venire  de  novo, 
which  motion  was  overruled  and  exceptions 
saved  by  appellant,  whereupon  the  court  then 
rendered  judgment  upon  said  several  ver- 
dicts, and  appellant  Perley  filed  a  motion  for 
a  new  trial,  which  was  overruled  and  ex- 
ceptions saved. 

The  assigned  errors  relied  upon  for  rever- 
Bal  are:  "(1)  The  court  erred  in  overruling 
appellant's  motion  for  a  venire  de  novo.  (2) 
The  court  erred  in  overruling  appellant's  mo- 
tion for  a  new  triaL"  The  grounds  for  the 
new  trial  relied  upon  are:  "(a)  The  court 
erred  upon  the  trial  of  said  cause  In  receiv- 
ing the  separate  and  several  verdicts  against 
the  defendants  Perley,  Fancll,  and  Gilbert, 
over  the  objection  then  made  by  the  defend- 
tukt  (b)  The  court  «rred  upon  the  trial  of 
this  cause  in  overruling  this  defendant's  mo- 
tion to  require  the  jury  to  return  one  verdict 
against  all  of  the  defendants  found  liable 
for  the  conversion  complained  of.  in  the  com- 
plaint, and  In  discharging  the  jury  without 
requiring  It  to  return  its  single  verdict 
against  all  the  defendants  found  liable." 

[1]  The  only  question  attempted  to  be  pre- 
sented by  these  assigned  errors  is  the  ruling 
of  the  court  In  accepting  three  separate  ver- 
dicts in  this  case  and  the  rendition  of  the 
judgment  thereon.  It  seems  that  a  motion 
for  a  venire  de  novo  Is  the  proper  one  to 
raise  this  question.  See  Elliott's  App.  Proc. 
SS  761,  S27,  343;  Everroad  v.  Gabbert,  83 
Ind.  489,  492;  Ashcraft  v.  Knoblock,  146 
Ind.  169,  175,  45  N.  E.  69;  Boor,  Adm'r,  v. 
Lowery,  103  Ind.  468,  477,  8  N.  B.  151,  63 
Am.  Rep.  619. 

[2]  But  counsel  for  appellee  insists  that  in 
this  case  the  question  Is  not  presented  by 
this  motion,  for  the  reason  that  the  record 
does  not  disclose  the  ground  upon  which  the 
motion  was  made,'  and  that  this  was  neces- 
sary to  obtain  a  consideration  of  the  same  by 
this  court.  This  contention  Is  supported  by 
the  authorities.  Douglas  v.  Indianapolis,  etc., 
Trac.  Co.,  37  Ind.  App.  832,  336,  76  N.  B. 
892;  Deatty  v.  Shirley,  83  Ind.  218;  Elli- 
ott's App.  Proc.  i  763.  In  the  case  of  Doug- 
las V.  Ind.,  etc.,  Co.,  supra,  this  court  said: 
"The  record  must  disclose  the  ground  upon 
which  it  (the  motion  for  venire  de  novo)  is 
based  and  pointed  out  to  the  trial  court 
This  it  does  not  do.  The  action  of  the  trial 
«ourt  In  overruling  the  motion  is  here  for  re- 
view. There  one  reason  may  have  been  as- 
signed as  a  basis  for  the  motion  and  here  an- 
other. The  presumption  is  that  the  trial 
court  correctly  ruled  upon  the  question  as  it 
was  thai  presented,  and  the  record  being  si- 
lent as  to  any  reason  urged  in  that  court  as 


a  cause  for  granting  the  motion,  tlie  qjaaa- 
tlon  on  appeal  will  be  deemed  to  have  been 
correctly  decided  by  it"  The  record  in  this 
case  does  not  disclose  the  ground  upon  which 
this  motion  was  made,  and,  therefore,  under 
the  authorities,  supra,  presents  no  question 
for  the  consideration  of  this  court 

[3]  Counsel  next  attempts  to  present  this 
question  by  the  error  assigned  in  overruling 
his  motion  for  new  trial,  as  Indicated  by  rea- 
sons (a)  and  (b)  above  quoted.  We  are  of 
the  oplni(«i  that  this  question  is  not  properly 
presented  by  reasons  for  new  trial ;  but.  If 
it  be  conceded  that  the  question  Is  presented 
by  such  motion,  yet  we  are  of  the  opiDiou 
that  appellant  in  this  case  is  in  no  position 
to  complain  of  the  ruling. 

[4]  The  line  of  authorities  dted  aiid  reified 
npon  by  appellant  are  cases  wherein  the  coiii- 
plaint  stated  a  joint  cause  of  action  agaln^ 
all  the  defendants,  and  there  were  separate 
verdicts  against  two  or  more  sets  of  defend- 
ants. This  line  of  authorities  Is  not  applica- 
ble to  this  case.  This  is  not  a  case  where 
there  is  a  single  paragraph  .fit  complaint 
charging  the  appellant  and  his  codefendants 
jointly  with  the  wrongffll  and  unlawfol  «>n- 
verslon  and  destruction  of  the  property  set 
out  In  the  complaint,  and  seeking  to  recov^ 
against  such  defendants' jpUitly.  As  indicat- 
ed above,  there  were  two  paragraphs  oC  com^ 
plaint  held  good  as  against  appellant's  de- 
murrer; one  charging  him  Jointly  with  his 
codefendants  with  said  unlawful  destruction 
and  conversion  of  said  property,  and  the  oth- 
er charging  appellant  alone  with  such  unlaw- 
ful conversion  and  destruction  of  said  prop- 
erty. To  these  paragraphs,  after  submitting 
a  demurrer  for  want  of  facts,  the  appellant 
filed  a  general  denial,  and  went  to  trlnl  with 
his  codefendants  without  objection,  and  with- 
out motion  or  request  of  any  kind  to  have 
the  cases  docketed  separately  or  tried  as  sep- 
arate causes.  In  such  a  case  this  court  wjll, 
npon  appeal,  in  the  absence  of  the  evidence 
or  some  finding  of  the  court  to  the  contrary. 
Indulge  the  presumption  that  the  verdict  re- 
turned was  upon  the  paragraph  of  complaint 
stating  a  cause  of  action  against  the  appel- 
lant alone,  and  that  appellant  has  not  been 
harmed  by  such  verdict.  All  reasonable, pre- 
sumptions and  Intendments  are  Indulged  In 
favor  of  the  general  verdict  This  being 
true,  this  court  will,  where  there  are  twb  or 
more  paragraphs  of  complaints  and'nothUtg  to 
show  to  the  contrary,  indulge  the  presump- 
tion that  a  verdict  for  the  plaintiff  la  based 
upon  that  paragraph  of  complaint  to  which 
It  Is  germane.  Central  Union  Tel.  Co.  v. 
Fehring,  146  Ind.  189,  45  K  E.  64;  Shaw,  t. 
Barnhart  17  Ind.  183. 

[5]  By  joining  Issue  and  going  to  trial 
without  q^operly  and  seasonably  objecting  to 
such  misjoinder  of  causes  and  parties,  we 
think  it  clear  that  appellant  Is  now  In  ijo 
position  to  raise  the  question  wlffc^  he  here 
attempts  to  raise.    Section  348,  Burns  1908 ; 
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Lane  at  al.   t.   State  ex  rel.,  27  Ind.  108, 
112 ;  Boonvllle  Nat.  Bank  t.  Blake^,  166  Ind. 
427,  445,  449,  76  N.  B.  529 ;    Cargar  T.  Fee, 
140  Ind.  572,  576,  39  N.  B.  93. 
Judgment  aflSrmed. 


(250  111.  4M) 

SLBNKEB  y.  EX6BU 
(Supreme  Court  of  Illinois.    June  20,  1911.) 

1.  BLBcnoRB    (I    305*)— Contests— Appeal— 
QuEsnoHB  Bkvikwable— Cross-Ebbobs. 

Where  conteatee  in  an  election  contest  does 
not  assign  crosa-errors  bn  the  appeal  of  contest- 
ant from  an  adverse  judgment,  the  denial  of 
contestee's  motion  to  dismiss  the  contest  for 
want  of  proper  parties  is  not  presented  for  re- 
view. 

(Ed.   Note.— For   other  cases,   see   Elections, 
Gent  Dig.  tf  317-332;   Dec.  Dig.  {  305.*] 

2.  Elections  (J  ISO*)— Baixots— Masks. 

A  ballot  bad  one  heavy  line  drawn  through 
the  center  of  the  Republican  circle  from  the  top 
to  the  bottom  of  the  Republican  ticket.  There 
was  nothing  in  the  Bepublican  circle  that  re- 
sembled a  cross.  In  the  squares  opposite  the 
names  of  the  Democratic  candidates  for  sheriff 
and  county  derlu  were  marks  indicating  that 
the  voter  desired  to  vote  for  those  candidates. 
There  were  no  other  marks  on  the  ballot  Held, 
that  the  ballot  could  not  be  counted  for  a  Re- 
publican candidate,  and  was  properly  rejected 
because  not  properly  marked. 

[Ed.    Note.— For  ^tlier   cases,    see    Elections, 
Cent  Dig.  H  151-155 ;  Dec.  Dig.  i  180.*] 

3  Elections  (!  180*)— Balixjts— Masks. 

A  ballot  was  marked  with  a  cross  In  the 
Republican  circle  and  with  crosses  in  the 
squares  on  the  Republican  ticltet  opposite  the 
names  of  some  candidates,  and  in  the  square  op- 
posite the  name  of  a  Democratic  candidate  for 
another  office,  and  in  the  squares  opposite  the 
names  of  opposing  candidates  for  another  office 
appeared  the  figures  "%,"  the  pencil  marking 
being  similar  to  the  other  -markings  on  the  bal- 
lot. Held,  that  the  ballot  could  not  be  counted 
for  either  of  the  opposing  candidates. 

[Ed.    Note. — For  other  cases,  see    Elections, 
Cent.  Dig.  H  151-155;   Dec.  Dig.  $  180.*] 

4.  Elections  <g   180*)  —  Ballots  —  Masks  — 
Statdtobt  Requirements. 

Under  the  statute  requiring  a  voter  to  in- 
dicate his  choice  by  making  a  cross  either  in  the 
circle  at  the  head  of  his  party  ticket  or  in  the 
squares  opposite  the  names  of  the  persons  for 
whom  he  desires  to  vote,  it  is  not  sufficient  to 
mal<e  a  cross  after  the  name  of  a  candidate  and 
entirely  outside  the  square,  and,  before  the 
court  can  give  effect  to  the  intention  of  the 
voter,  there  must  be  an  honest  effort  to  comply 
with  the  law. 

[Ed.    Note.— For   other   cases,   see    Elections, 
Cent  Dig.  g  154 ;   Dec  Dig.  {  180.*] 

5.  BtECTiONS   (§  194*)  —  Ballots  —  "DiBTiN- 
ouiSHiNO   Mask." 

A  distinguishing  mark  on  a  ballot,  neces- 
sitating its  rejection,  is  a  mark  placed  thereon 
by  the  voter  by  which  his  ballot  may  be  identi- 
fied, and  a  mark  placed  on  a  ballot  by  an  elec- 
tion officer  either  before  or  after  the  ballot  is 
voted  is  not  such  a  mark. 

[Ed.    Note.— For   other  cases,   see   Elections, 
Cent  Dig.  H  166,  167;  Dec  Dig.  i  194.*] 

6.  Elections  (S   194*)  —  BallotB(- Distin- 
auismNO  Masks. 

A  ballot  was  marked  with  a  cross  In  the 
Democratic  circle  and  with  a  cross  in  the 
square  for  the  Republican  candidate  for  a  coun- 


ty office  and  with  pencil  lines  throudi  the  Demo- 
cratic opponent.  On  the  side  of  the  stjuare 
opposite  the  name  of  such  Democratic  candidate 
were  the  figures  "2S,"  apparently  placed  there 
bj  an  election  officer.  Held,  that  the  ballot 
did  not  have  a  distinguishing  mark,  and  must 
be  counted. 

[Ed.    Note. — For   other  cases,   see   Elections, 
Cent  Dig.   gf  166,  167;    Dec  Dig.  {  194.*] 

7.  Elections  (8  180*)—Ballots— Masks. 

A  ballot  having  a  distinct  cross  in  a  party 
circle  made  with  a  broken  pencil  or  with  a 
hard  substance  not  leaving  any  color  on  the 
paper,  but  merely  making  an  indentation  of  the 
paper,  is  properly  m&rkM  as  a  straight  party 
ticket,  and  must  be  counted  as  such. 

[Ed.   Note.— For  other  cases,   see  Blectfona, 
Cent  Dig.  {  153;   Dec  Dig.  {  180.*] 

8.  Elections  (i  192*)— Ballots— Masks.' 

A  ballot  was  fed  through  the  printing  press 
twice,  and  the  two  impressions  were  not  pre- 
cisely in  the  same  place.  It  was  properly  in- 
dorsed and  a  voter  properly  marked  it.  Held, 
that  the  ballot  was  properly  counted,  though 
the  judges  of  election  might  have  refused  to 
give  it  out  because  a  spoiled  t>allot 

[EM.   Note.— For  other  cases,   see   Elections, 
Dec.  Dig.  {  102.*] 

9.  Elections   (I   192*)— Baixot»— MASKa 

Where  the  Democratic  ticket  on  a  bedlot 
containing  perfect  Democratic,  Bepublican,  and 
Prohibition  tickets  and  imperfect  tickets  for 
other  parties  was  properly  marked,  it  must  be 
counted. 

[Ed.    Note.— For  other  eases,   see  Elections, 
Dec  Dig.  I  192.*] 

10.  Elections  (i  194*)  — Ballots— Disxiir- 
GuiBHiNO  Masks. 

A  ballot  contained  on  its  back  the  initials 
"W.  M.  C."  apparently  made  by  the  same  per- 
son. The  initials  of  an  election  officer  were 
"W.  M.,"  and  he  did  not  know  how  the  "C" 
happened  to  be  on  the  ballot.  There  was  noth- 
ing to  indicate  that  the  "C."  was  made  by 
the  voter.  Held,  that  the  ballot  did  not  have  a 
distinguishing  mark,  and  was  properly  counted. 
[Ed.  Note.— For  other  cases,  see  Elections, 
Cent  Dig.  IS  166,  167;    Dec  Dig.  |  194.*] 

11.  Elections  (|  180*)— Ballots— Marneb  op 
Voting. 

Where  the  marking  of  a  ballot  indicated 
that  the  voter  was  unable  to  make  a  straight 
line,  but  there  was  a  point  in  a  party  circle 
where  two  pencil  marks  crossed,  the  baUot  was 
properly  marked,  and  must  be  counted. 

[Ed.   Note.— For   other   cases,   see    Ejections, 
Cent  Dig.  H  151-157;    Dec  Dig.  {  180. •] 

12.  Elections    (|    ISO*)— Ballots— Manner 
of  Voting. 

A  cross  in  the  form  of  a  capital  "T"  in 
the  square  opposite  a  candidate's  name  is  suffi- 
cient, and  the  ballot  must  be  counted. 

[E}d.   Note.— For   other   cases,   see   Elections^ 
Cent  Dig.  S  152;   Dec.  Dig.  |  180.*] 

13.  Elections  (|  180*)— Ballots— Manhkb  or 
Voting. 

That  one  line  of  a  cross  In  the  square  op- 
posite a  candidate's  name  is  much  shorter  than 
the  other  line  does  not  make  the  marking  in- 
sufficient; there  being  a  distinct  crossing  of  tiie 
lines  near  the  center  of  the  square,  and  the 
ballot  must  be  counted. 

[Ed.   Note.— For   other   cases,   see   BSections, 
Cent  Dig.  {  152;   Dec.  Dig.  g  180.*] 

14.  Elections   (g   194*)  —  Ballots  —  Dismi- 

GUISHING    MaBK. 

A  ballot  with  the  figure  "3"  in  the  square 
opposite  a  candidate's  name  made  by  the  voter 
to  indicate  that  he  supposed  he  could  cumulate 
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hit  Totea  OB  one  candidate  does  not  liave  a 
distinguishing  mark,   and  must  be  counted. 

[£id.   Note.— For   other   cases,   see    Ejections, 
Cent.  Dig.  i|  166,  167;    Dec.  Dig.  {  194.*] 
15.  ELEcnoHS  a  194*)— Baixots— Manner  of 

MARKlf<a. 

Where  a  Toter  marked  crosses  in  the 
squares  opposite  all  the  candidates  on  a  party 
ticket,  undertook  to  erase  the  cross  in  the 
square  opposite  a  candidate's  name,  and  there- 
by distributed  the  pencil  color  in  blue  over  the 
squaie,  and  marked  a  cross  in  the  square  op- 
posite the  name  of  the  opposing  candidate,  the 
ballot  must  be  connted  for  the  latter  caddidate. 
[Ed.  Note. — For  other  cases,  see  Elections, 
Cent.  Dig.  :S  166,  167;   Dec.  Dig.  i  194.*] 

10.  Elections  (|  177*}  —  Ballots  —  Siona- 

TUBEB  OF  Election  Officeiis. 

A  ballot  containing  a  letter  of  an  election 
judge's  initials  must,  when  properly  marked  by 
a  voter,  be  counted. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent   Dig.  {  149;    Dec  Dig.  t  177.*] 

17.  Elections  ({  177*)  —  Balloto  — Siona- 
TfREs  of  Election  Officebs. 

A  ballot  whidi  does  not  contain  the  initials 
of  any  of  the  election  judges  is  not  an  official 
ttallot,  and  cannot  be  counted. 
■-   [Ed,   Note.— For   other   cases,   see   Elections, 
Cent  Dig.  {  149;   Dec.  Dig.  f  177.*] 

Dunn,  J.,  dissenting;  Carter,  C  Jv  >nd  Cooke 
and  Farmer,  JJ.,  dissenting  in  part 

Ajipeal  from  Woodford  County  Court; 
John  H.  Glllan,  Judge, 

Election  contest  by  B.  F.  Slenker  against 
Ed  C.  Engel.  From  a  Judgment  for  con- 
testee,  contestant  appeals.    Affirmed. 

Slgmund  Livingston  and  Orman  Bidgely, 
(or  appellant  B.  3.  Rlley  and  J.  A.  Blely, 
for  appellee, 

VICKEBS,  X  At  the  election  held  No- 
vember 8,  1910,  in  Woodford  county,  Ed  C. 
EiDgel  was  the  Democratic  candidate  for 
county  treasurer  and  B.  F.  Slenker  was  the 
Bepubllcan  candidate  for  said  office.  The 
election  returns  showed  that  Engel  received 
2,126  votes  and  that  Slenker  received  2,077 
▼otes  for  county  treasurer,  and  George  Sha- 
man, candidate  on  the  Prohibition  ticket  for 
said  office,  recelyed  42  votes.  A  certificate 
of  election  was  issued  to  Eiagel,  and  Slenker 
filed  a  petition  In  the  county  court  of  said 
county  to  contest  the  election,  making  Ed  G. 
Engel  the  sole  defendant.  A  motion  was 
made  and  overruled  to  dismiss  the  petition 
because  Shnman  was  not  made  a  party  de- 
fendant A  recoimt  of  the  ballots  was  en- 
tered upon  before  the  county  Judge  of  Wood- 
ford county,  but  before  the  count  was  com- 
pleted the  judge's  term  of  office  expired  and 
a  change  of  venue  was  granted  to  the  Honor- 
able John  H.  Glllan,  Judge  of  the  county  court 
of  Iroquois  county.  Whoi  the  cause  was 
transferred  to  Judge  Glllan,  he  proceeded  to 
hear  It  de  novo,  and  all  of  the  proceedings 
had  before  the  other  Judge  seem  to  have 
been  disregarded.  All  of  the  rulings  com- 
plained of,  including  the  motion  to  dismiss 
for  want  of  proper  parties,  are  in  the  rec- 


ord as  made  before  Judge  Gfllaa.  Upon  a 
recount  of  the  ballots,  after  all  objections  to 
disputed  ballots  had  been  disposed  of,  the 
court  found  that  Engel  had  received  2,114 
votes,  Slenker  2,112  votes,  and  Shnman  46 
votes,  and  that  there  were  181  votes  which 
should  not  be  counted  for  either  of  the  con- 
testants. The  court  entered  an  order  de- 
claring E^gel  duly  elected,  to  which  Slenker 
preserved  exceptions,  and  by  his  appeal  has 
brought  the  record  to  this  court  for  review 

[1]  Appellee  has  assigned  no  cross-errors 
npon  the  record;  hence  the  ruling  of  the 
court  upon  the  motion  to  dismiss  for  want 
of  proper  parties  Is  not  presented  for  our 
consideration. 

The  only  errors  complained  of  by  appel- 
lant are  based  on  rulings  of  the  court  upon 
certain  disputed  ballots.  He  contends  that 
certain  ballot's  were  excluded  which  should 
have  been  counted  for  him,  and  that  cer- 
tain other  ballots  were  erroneously  connted 
for  appellee.  The  original  ballots  have  been 
properly  certified  and  sent  np  with  the  rec- 
ord for  our  inspection. 

[2]  Appellant  contends  that  ballot  "Exhib- 
it A,"  In  Green  township,  should  have  been 
connted  for  him,  and  that  the  court  erred  to 
rejecting  the  same.  The  ballot  has  one 
heavy  line  drawn  through  the  center  of 
the  Bepubllcan  circle,  made  with  an  In- 
delible blue  pencil.  There  is  nothing  ta  the 
Republlctm  circle  that  resembles  a  cross 
of  any  character.  The  one  heavily  shaded 
line  drawn  from  the  top  to  the  bottom  of 
the  Bepubllcan  circle  is  the  only  trace  of 
a  mark  to  be  found  upon  the  Bepubllcan 
ballot  In  the  squares  opposite  the  names  of 
the  Democratic  candidates  for  sheriff  and 
county  clerk  are  blue  pencil  marks,  lndlca^ 
ing  that  the  voter  desired  to  vote  for  those 
candidates  on  the  Democratic  ticket  Thwe 
are  no  other  marks  of  any  kind  or  charac- 
ter anywhere  to  be  found  upon  said  ballot 
Appellant  contends  that  there  is  a  cross  In 
the  Bepubllcan  circle,  and  that  the  same 
can  be  seen  under  a  magnifying  glass,  and 
that  therefore  the  ballot  should  be  counted 
for  him.  We  are  wholly  unable  to  discover 
the  slightest  trace  of  any  mark  or  line  in 
the  Republican  circle  except  the  one  heavy 
line  above  described.  There  is  no  evidence 
of  any  attempt  on  tlie  part  of  the  voter  to 
comply  with  the  law  by  making  a  cross  in 
the  circle.  This  ballot  was  properly  reject- 
ed by  the  coort 

[3]  Ballot  "Exhibit  l-A,"  voted  in  Olio 
precinct  No.  1,  was  rejected  by  the  court, 
and  appellant  complains  of  this  ruling.  That 
ballot  is  marked  with  a  distinct  cross  In 
the  Bepubllcan  circle.  There  are  also  cross- 
es In  the  squares  on  the  Bepubllcan  ballot 
opposite  the  names  of  the  candidates  for 
county  Judge,  county  clerk,  and  county  su- 
perintendent of  schools,  ana  a  cross  in  the 
square  opposite  the  name  of  one  of  the  Dem- 
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ocratlc  candidates  for  representative  In  the 
General  Assembly.  In  tbe  sqnares  to  tbe 
left  of  the  names  of  appellant  and  appellee, 
and  also  In  the  aqnares  opposite  tbe  Bepnb- 
lican  and  Democratic  candidates  for  sheriff, 
are  the  figures  "%"  made  with  a  blue  Indeli- 
ble pencil  similar  in  appearance  to  the  oth- 
er markings  on  tbe  ballot'.  It  cannot  be  said 
that  the  voter  attempted  to  make  a  cross  In 
these  four  squares,  since  the  figure  "W'  Is 
very  carefully  and  accurately  written.  In 
each  Instance  tbe  slanting  line  that  sep- 
arates the  figures  of  the  fraction  Is  drawn 
entirely  through  the  square.  Tbe  only  con- 
clusion that  we  can  arrive  at  from  an  in- 
spection of  this  ballot  Is  that  the  voter  de- 
sired to  divide  his  vote  equally  between  the 
two  sets  of  opposing  candidates,  and  be  at- 
tempted to  carry  out  this  Intention  by  writ- 
ing tbe  fraction  "%"  In  the  squares  oppo- 
site the  names  of  tbe  respective  candidates. 
This,  of  course,  he  had  no  legal  right  to  do. 
We  think  that  these  figures  sufficiently  Indi- 
cate that  the  voter  did  not  intend  to  give  ap- 
pellant bis  entire  vote;  and,  since  he  bad  no 
right  to  divide  It  and  give  him  a  part  of  it, 
it  could  not  properly  be  counted  as  a  vote 
for  appellant.. 

(41  "Exhibit  P."  being  a  ballot  cast  In  El 
Paso  precinct  No.  8,  was  not  counted  .for 
appellant,  and  this  ruling  is  complained  of. 
That  ballot  has  no  marks  of  any  kind  or 
character  in  any  of  the  circles  or  squares  up- 
on It  It  bas  a  cross  after  the  name  of  av 
pellant  and  crosses  after  tbe  names  of  two 
otiher  candidates  on  the  Republican  tl<4:et. 
Appellant  contends  that  this  indicates  an  in- 
tention on  the  pert  of  the  voter  to  vote  for 
him.  The  law  requires  the  voter  to  indicate 
his  choice  by  making  a  cross  either  in  the 
circle  at  tbe  head  of  his  party  ticket  or  in 
the  squares  opposite  the  names  of  tbe  per- 
sons for  whom  he  desires  to  vote.  It  is  not 
sufficient  to  make  a  cross  after  the  name  of 
tbe  candidate  and  entirely  outside  the  square. 
It  is  n<>t  true  that,  becanse  we  may  be  able 
to  guess  at  what  tbe  voter  intended,  the  law 
requires  that  bis  ballot  should  be  counted. 
While  tbe  intention  of  the  voter  should  be 
given  effect  when  it  is  possible  to  do  so  with- 
out nullifying  the  statute,  still  there  must 
be  an  honest  effort  on  tbe  part  of  the  voter 
to  observe  tbe  law  and  to  express  his  inten- 
tion in  accordance  with  its  requirements. 
The  statute  was  entirely  disregarded  by  tbe 
person  who  cast  this  ballot,  and  it  was  not 
error  to  refuse  to  count  it  for  any  one. 

The  foregoing  are  the  only  ballots  reject- 
ed by  tbe  court  of  which  appellant  makes 
complaint.  He  complains  of  a  number  of 
ballots  that  were  counted  for  appellee. 
These  will  be  considered. 

[5]  "Exhibit  1,"  being  a  ballot  cast  In 
Clayton  precinct,  was  counted  for  appellee 
over  appellant's  objection.  The  objection  to 
this  ballot  is  that  it  has  the  letter  "B"  in 
pencil  on  the  back  of  the  ballot  It  is  claim- 
ed that  this  ballot  should  be  rejected  be- 


canse the  letter  "^^  Is  a  distlngnishing 
mark.  We  do  not  agree  with  this  contention, 
for  tbe  reason  that  we  are  convinced,  from 
a  connwrlson  of  tbe  letter  "B"  with  the  Ini- 
tial of  one  of  the  Judges,  that  ttfe  letter  "B" 
was  wrtt'en,  not  by  the  voter,  but  by  the 
Judge  of  the  election,  whose  Initials  are  "B. 
N."  It  is  not  unreasonable  to  suppose  that 
tbe  Judge,  before  banding  oat  tbe  ballot, 
started  to  place  his  initials  on  it  and  wrote 
the  "B,"  and  then  discovering  that  he  was 
not  placing  the  letters  at  the  proper  place, 
wrote  "B.  N."  under  the  official  indorse- 
ment and  opposite  the  words  "Judges'  ini- 
tials." The  probability  that  this  accounts 
for  the  presence  of  this  letter  on  the  back 
of  the  ballot  is  greatly  strengthened  by  the 
striking  similarity  of  tbe  letter  "B"  on  the 
back  of  tbe  ballot  with  tbe  same  letter  on 
this  and  other  ballots  evidently  indorsed 
by  the  same  Judge.  A  distinguishing  mark 
is  a  mark  placed  upon  the  ballot  by  tbe  vot- 
er by  which  bis  ballot  can  be  Identified.  A 
mark  placed  upon  a  ballot  by  the  election 
officers,  either  before  or  after  tbe  ballot  is 
voted,  is  not  a  distinguishing  mark  within 
the  rule  which  requires  ballots  having  such 
marks  upon  them  to  be  excluded  from  the 
count  The  ballots  to  which  objections  were 
sustained  In  Winn  ▼.  Blackman,  229  lU.  198, 
82  N.  E.  215,  120  Am.  St  Rep.  237.  are  distin- 
guishable from  this  ballot,  in  that  ballots 
164  and  117  in  the  Winn  Case  bad  letters  up- 
on them  which  appeared  to  have  been  placed 
there  by  the  voter,  and  not  by  the  election 
officials. 

[SI  "Exhibit  31"  is  a  ballot  case  In  Mlsonk 
precinct  No.  2,  and  was  counted  for  appellee 
over  appellant's  .objection.  This  ballot  is  a 
straight  Democratic  ballot  voted  witli  a  cross 
in  the  circle,  except  that  tbe  voter  voted  by 
a  cross  tn  the  square  for  the  Republican  can- 
didate for  county  derk  and  erased  the  name 
of  tbe  Democratic  candidate  for  county  clerk 
by  drawing  pencil  lines  through  it  Tbeie 
are  in  black  pencil  the  figures  "25"  to  the  l^t 
of  the  square  opposite  the  name  of  the  Demo- 
cratic candidate  for  county  clerk.  These  fig- 
ures and  tbe  erasure  of  tbe  name  of  tbe  Dem- 
ocratic candidate  for  county  clerk  are  thought 
to  constitute  distinguishing  marks  which 
ought  to  cause  the  rejection  of  the  ballot 
We  cannot  assent  to  this.  In  Parker  v.  Orr, 
158  lU.  609,  41  N.  E.  1002,  30  L.  R.  A.  227, 
it  was  held  that  a  ballot  which  was  properly 
marked  witii  a  cross  and  a  drde,  and  on 
whldk  the  voter  bad  erased  the  names  of 
some  of  the  candidates,  was  a  good  ballot, 
end  should  be  counted  for  those  persons 
whose  names  were  not  erased  on  the  ballot 
voted.  The  method  employed  by  the  voter 
was  manifestly  for  the  purpose  of  emphasis- 
ing his  intention  to  vote  foe  tbe  opponetat  of 
the  candidate  whose  name  Is  erased.  This 
being  the  reasonable  conclusion  as  to  the 
voter's  purpose  in  erasing  tbe  name,  it  ought 
not  to  be  held  that  it  was  done  for  the  un- 
lawful purpose  of  distinguishing  his  ballot. 
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The  presence  of  the  figures  "25"  on  the  mar- 
fgia  of  the  ballot,  when  considered  In  connec- 
tion with  other  ballots  npon  which  figures 
appear,  leads  us  to  the  conclnslon  that  these 
figures  were  placed  there  by  some  parson 
other  than  the  voter-^moat  probably  some  of 
the  election  oflScers  during  the  counting  of 
the  ballots.  There  are  quite  a  number  of 
ballots  on  which  figures  appear,  some  of 
them  on  the  face  of  the  ballot  and  others  on 
Qie  back.  They  are  not  consecutive  numbers, 
and  appear  to  have  been  made  In  every  In- 
stance, with  one  exception,  with  a  black  pen- 
cil while  the  markings  on  the  face  of  the 
ballots  by  the  voter  were  done  with  a  blue 
Indelible  pencU.  We  do  not  think  these  fig- 
ures should  be  held  to  be  distinguishing 
marks. 

Ballots  in  Minonk  precinct  No.  3,  "Exhibit 
No.  1,"  in  Minonk  predlnct  No.  2.  "Exhibits 
Nos.  35,  30  and  84,"  and  in  Hetamora  pre- 
cinct, "Exhibits  Nos.  23  and  24,"  were  all  ob- 
jected to  because  they  bad  figures  upon  them, 
either  upon  the  back  or  face  thereof,  and  are 
all  disposed  of  by  what  has  been  said  in  ref- 
erence to  Minonk  precinct  NOk  2,  "Exhibit 
81." 

[71  "Exhibit  A,"  Kansas  precinct,  is  a  bal- 
lot objected  to  because  there  is  no  cross  or 
other  mark  in  the  circle  or  in  any  of  the 
squares.  This  is  a  straight  Democratic  baUot 
and  has  a  distinct  cross  in  the  Democratic 
circle,  bat  it  appears  to  have  been  made  with 
a  broken  pencil  or  with  some  bard  substance 
that  did  not  leave  any  color  on  paper.  The 
cross,  however.  Is  very  clearly  to  be  seen; 
and,  while  it  Is  merely  made  by  indentation 
of  the  paper,  the  ballot  was  properly  count- 
ed for  appellee. 

[»]  "Exhibit  A,"  In  Linn  township,  is  a 
ballot  which  is  printed  double  by  having  been 
fed  through  the  printing  press  twice.  The 
two  impressions  are  not  precisely  in  the  same 
place,  and  it  gives  the  ballot  a  peculiar,  blur- 
red appearance.  It  is  a  ballot  that  the  Judges 
of  the  election  might  reasonably  have  refused 
to  give  out  as  being  a  spoiled  ballot,  but  it 
was  given  to  a  voter  properly  Indorsed  and 
is  voted  with  a  cross  in  the  Democratic  circle, 
being  a  straight  Democratic  vote,  except  the 
voter  voted  for  the  Republican  candidate  for 
county  Judge  by  marking  a  cross  in  the 
square  opposite  that  candidate's  name.  The 
voter  has  observed  the  law  and  clearly  ex- 
pressed his  intention.  It  is  very  apparent 
how  the  ballot  hapi>ened  to  be  in  the  condi- 
tion it  is,  and  that  the  voter  was  not  in  any 
way  responsible  for  it.  We  think  this  ballot 
was  properly  counted  for  appellee. 

[(]  "Exhibit  P,"  Montgomery  township,  is 
a  ballot  that  has  a  portion  of  the  circles 
above  vhe  Socialist  and  Socialist-.Labor  tick- 
ets not  printed  in  full,  caused  by  the  paper 
not  being  properly  placed  in  the  printing 
press.  There  is  about  one-half  of  the  circle 
of  the  Socialist-Labor  ticket,  which  was  the 
last  ticket  on  the  ballot,  and  about  two-thirds 
of  the  circle  on  the  Socialist  ticket,  that  still 


remains  on  the  ballot.  The  Prohibition,  Re- 
publican, and  Democratic  ballots  are  perfect 
This  baUot  is  objected  to  by  appellant  The 
portion  of  the  ballot  cut  away  does  not  in  any 
way  affect  the  Republican  or  Democratic  bal- 
lots, both  of  which  are  perfect.  The  ballot 
Is  a  Democratic  ballot  voted  for  all  of  the 
candidates  on  the  Democratic  ticket  except 
the  candidate  for  sheriff,  which  is  left  blank, 
and  a  cross  is  placed  in  the  square  opposite 
the  name  of  the  Republican  candidate  for 
sheriff.  This  ballot  was  properly  counted 
for  appellee. 

[10]  Ballot  "Exhibit  A,"  in  Palestine  pre- 
cinct, is  objected  to  because  the  Initials  "W. 
M.  0."  are  on  the  back  of  the  ballot  and  the 
proof  is  that  no  Judge  of  the  election  In  that 
precinct  had  such  initials.  One  of  the  Judges 
in  that  precinct  who  Indorsed  his  Initials  on 
many  of  the  ballots  used  the  letters  "W.  M." 
He  testifies  that  he  does  not  know  how  the 
"C."  happened  to  be  on  the  ballot.  The  three 
letters  are  made  with  a  blue  Indelible  pencil, 
and  appear  to  have  been  made  by  the  same 
person.  There  is  no  reason  to  suspect  that 
the  voter  placed  the  "C."  after  the  Judge's 
initials  "W.  M.,"  and  hence  no  reason  for 
holding  that  the  ballot  has  a  distinguishinif 
mark  on  it 

[11]  "Exhibit  A,"  Olio  precinct  No.  2,  is  a 
ballot  objected  to  because  there  is  an  Insuffi- 
cient cross  In  the  Democratic  circle.  There 
are  a  number  of  pencil  marks  in  the  Demo- 
cratic circle  but  we  think  that  there  is  a 
sufficient  cross  to  warrant  the  court  in  count- 
ing the  ballot  The  marking  of  the  ballot 
indicates  that  the  voter  was  nervous  and 
unable  to  make  a  straight  line  but  there  is  a 
point  in  the  circle  where  two  pencil  marks 
Intersect  and  crosa  The  ballot  was  properly 
counted  for  appellee. 

[12]  "Exhibit  G,"  in  Olio  precinct,  is  a  bal- 
lot objected  to  for  the  reason  that  there  is 
no  cross  in  the  square  opposite  appellee's 
name.  The  cross  here  Is  in  the  form  of  a 
capital  letter  "T,"  which  has  been  held  to  be 
sufficient  by  this  court  in  Parker  v.  Orr,  su- 
pra, and  Winn  v.  Blackman,  supra. 

BaUot  designated  "Exhibit  A,"  in  Mont- 
gomery township,  is  objected  to  because  of 
Insufficient  marking  in  the  Democratic  circle. 
The  cross  in  the  Democratic  circle  is  distinct 
and  complies  with  the  requirements  of  the 
law. 

[13]  "Exhibit  P,"  Cazenovla  precinct  No.  1, 
Is  a  ballot  objected  to  for  InsuflBlclent  mark- 
ing. This  is  a  Democratic  ballot  voted  by 
marking  in  the  squares  opposite  the  names  of 
the  several  candidates,  except  that  the  voter 
voted  for  John  A.  Sterling  for  Congress.  The 
cross  in  the  square  in  front  of  appellee's 
name  is  sufficient  There  is  a  distinct  cross- 
ing of  the  lines  near  the  center  of  the  square, 
although  one  line  is  much  shorter  than  the 
other.  The  ballot  was  properly  counted  for 
appellee. 

LU]  "Exhibit  2-A,"  Olio  precinct  No.  1,  is 
a  ballot  objected  to  because  the  voter  wrote 
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tbe  flgnre  "3"  In  the  square  opposite  the 
name  of  Ella  S.  Stewart,  who  was  a  candidate 
for  trustee  of  tbe  TJnlTerslty  of  Illinois  on 
the  Prohibition  ticket  There  were  three 
trustees  to  be  elected,  and  evidently  the  voter 
supposed  he  could  cumulate  his  votes  on  one 
candidate  and  took  this  method  of  attempt- 
ing to  do  so.  This  affords  no  reason  for  re- 
jecting the  ballot  The  ballot  In  other  re- 
spects Is  free  from  objection,  and  was  voted 
for  appellee  and  properly  counted  for  him. 

"Exhibit  3-A,"  Olio  precinct  No.  1,  to  a 
ballot  similar  to  the  one  that  has  Just  been 
considered.  The  figure  "3"  Is  In  the  square 
before  the  name  of  one  of  the  candidates  for 
the  Legislature.  It  is  clear  that  the  voter 
was  simply  Intending  to  cast  three  votes  for 
that  particular  candidate  for  representative. 

There  are  five  other  ballots  that  are  ob- 
jected to  because  the  voter  tried  to  Indicate 
how  he  desired  to  distribute  his  votes  among 
the  candidates  for  the  Legislature.  The  ob- 
jection made  to  all  of  these  ballots  Is  that 
these  figures,  either  placed  In  the  square  or 
In  some  Instances  after  the  name  of  the  can- 
didate, are  distinguishing  marks.  The  ob- 
servations already  made  sutBclently  show 
that  these  figures  were  made  by  the  voter  to 
indicate  how  be  desired  to  distribute  his 
votes  among  the  candidates  for  the  Legisla- 
ture. 

[IB]  "Exhibit  B,"  being  a  ballot  In  Mont- 
gomery township.  Is  objected  to  because  of 
an  attempt  to  erase  a  cross  In  the  square  op- 
posite appellant's  name.  It  Is  contended  that 
this  constitutes  a  distinguishing  mark.  All 
the  candidates  on  the  Republican  ticket  ap- 
pear to  have  been  voted  for  by  marking 
crosses  In  the  squares  opposite  their  respec- 
tive names.  The  voter  then  undertook  to 
erase  the  cross  In  the  square  opposite  appel- 
lant's name,  and  in  so  doing  has  distributed 
the  blue  color  In  a  blur  over  the  square. 
There  is  a  distinct  cross  in  the  square  oppo- 
site appellee's  name.  The  reasons  for  the 
appearance  of  this  ballot  are  perfectly  ap- 
parent It  is  almply  a  case  of  the  voter 
changing  his  mind  after  marking  his  ballot 
for  appellant,  and  then  voting  for  appellee. 
The  ballot  was  properly  counted  for  appellee. 

Ballot  "Exhibit  B,"  In  Palestine  precinct, 
is  objected  to.  It  ia  a  straight  Democratic 
ballot  marked  with  a  cross  In  the  Democrat- 
ic circle,  with  the  exception  that  .the  voter 
voted  for  a  Republican  for  member  of  the 
Legislature  and  a  Republican  for  sheriff, 
and  also  marked  his  ballot  for  the  prohibi- 
tion candidate  for  county  treasurer,  and  then 
erased,  or  attempted  to  erase,  the  cross  in 
the  square  before  the  name  of  the  Prohibi- 
tion candidate  for  treasurer  and  left  his  bal- 
lot a  straight  Democratic  ballot,  with  the 
exception  of  the  member  of  the  Legislature 
and  sheriff.  This  ballot  Is  substantially  like 
tbe  preceding  one  in  Montgomery  township. 

[16]  Ballot  "Exhibit  2,"  from  Clayton  pre- 
cinct, is  objected  to  because  it  only  has  one 


letter  of  the  Judge's  initials  on  It  This  has 
been  held  to  be  sufficient 

[17]  Ballots  "A"  from  Cazenovla  precinct 
No.  1,  "E"  from  Olio  precinct  No.  2,  and  "D" 
from  Olio  precinct  No.  2,  were  all  Republi- 
can ballots  marked  for  appellant,  and  were 
rejected  by  the  court  because  there  was  no 
Indorsement  of  the  Initials  of  any  Judge  on 
any  of  them.  This  question  came  before  this 
court  first  in  the  case  of  Kelly  v.  Adams,  183 
III.  193,  65  N.  E.  837,  and  It  was  there  held 
that  a  ballot  not  officially  Indorsed  by  a 
Judge  of  the  election  could  not  be  counted. 
It  was  said  In  that  case,  on  page  195  of  183 
111.,  on  page  8S8  of  55  N.  B.:  "The  ab- 
sence of  the  official  Indorsement  would  have 
been  snOlcient  cause  for  the  rejection  of  this 
ballot"  The  same  question  again  arose  in 
Caldwell  v.  McElvaln,  184  111.  552,  56  N.  B. 
1012,  where  the  ruling  of  the  court  below  in 
refusing  to  count  for  either  party  ballots 
which  did  not  have  the  Initials  of  a  Judge 
Indorsed  thereon  was  affirmed.  And  again 
In  the  case  of  Cholsser  v.  York,  211  lU.  66, 
71  N.  E.  940;  the  question  arose  as  to  tbe  ef- 
fect of  using  a  rubber  stamp,  Instead  of  In- 
dorsing the  Initials  of  the  Judge  on  tbe  bal- 
lot in  bis  handwriting,  and  the  doctrine  of 
the  previous  cases  was  reaffirmed  and  tbe 
statute  requiring  the  Indorsement  of  the  In- 
itials of  one  of  the  election  Judges  was  h^d 
to  be  mandatory,  and  that  a  ballot  not  so 
indorsed  should  not  be  counted.  Tlie  same 
question  was  again  before  this  court  In  Winn 
V.  Blai&man,  supra,  and  it  was  held  there 
that  ballots  which  did  not  contain  the  Ini- 
tials of  anjf  of  the  Judges  on  the  back  of 
them  were  properly  rejected.  These  cases 
must  be  regarded  as  establishing  the  rule  In 
this  state  that  a  ballot  which  does  not  con- 
tain the  Initials  of  any  of  the. Judges  of  the 
election  Is  not  an  official  ballot,  and  cannot 
be  counted  for  any  one. 

Finding  no  error  in  this  record,  the  Judg- 
ment of  the  county  court  is  affirmed. 

Judgment  affirmed. 

DUNN,   J.,  dissenting. 

CARTER,  C.  J.  (dissenting).  I  do  not  con- 
cur in  the  foregoing  opinion  on  one  point 
In  my  Judgment  the  three  ballots  that  did 
not  contain  the  Indorsement  of  the  initials 
of  the  Judges  should  be  counted.  The  court 
In  Cholsser  v.  York,  211  111.  56,  71  N.  B.  940, 
after  reviewing  the  authorities  in  this  state 
on  the  question,  said  that  ballots  not  having 
the  Initials  of  the  Judges  of  election  Indorsed 
thereon  could  not  be  counted,  "in  the  absence 
of  evidence  tending  to  show  fraud  and  mis- 
take on  the  part  of  the  Judges."  I  am  of 
the  opinion  from  this  record  that  these  three 
ballots  were  cast  by  legal  voters,  and  the 
Judges  Inadvertently  omitted  their  Initials 
on  the  back.  A  voter  should  not  be  deprived 
of  his  vote  by  a  mistake  of  election  officers 
where  he  Is  not  at  fault,  and  the  ballot  it- 
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self,  or  other  evidence  In  the  record,  shows 
that  the  ballot  la  gennine,  dpi'  ered  by  the 
judges  to  the  voter  and  by  hlui  voted  and 
that  the  lack  of  the  judges'  initials  was  caus- 
ed by  mistake.  The  Initials  of  a  judge  In 
his  handwriting  are  for  the  purpose  of  Iden- 
tifying the  ballot,  but  If  the  baUot  can  be 
fully  identified,  even  In  the  absence  of  the 
Initials,  and  It  la  shown  that  It  was  cast  by 
'a  legal  voter,  It  should  be  counted.  This  con- 
clusion, I  think,  is  In  harmony  with  the  de- 
cisions heretofore  rendered  by  this  court 

OOOKB  and  FARMIIR,  JJ.  (specially  con- 
curring). We  concur  In  the  result  reached, 
and  In  all  that  Is  said  In  the  opinion  except 
the  holding  and  dlsensslon  in  reference  to 
the  ballot  "Exhibit  l-A"  In  Olio  precinct 
No.  1.  The  statute  does  not  permit  any  split- 
ting or  division  of  a  vote  between  the  candi- 
dates for  sheriff  and  the  candidates  for 
treasurer.  The  voter  is  presumed  to  know 
the  law,  and  to  know,  therefore,  that  be 
could  not  legitimately  mark  hla  ballot  In 
the  way  In  which  this  ballot  was  marked.  In 
our  opinion  the  figures  "%"  in  the  four 
squares  indicated  constitute  distinguishing 
marks,  and  this  ballot  should  be  thrown  out, 
and  not  counted  for  ^y  candidate. 

(260  III.  sn.) 
POLZIN  V.  SAND.  McNALLX  ft  CX>.  et  aLf 
(Supreme  Court  of  Illiuoia.     June  20,   1011.) 

1.  Schools  amd  School  Distbiots  (i  75*)— 

P0BUO  SCHOOI.8— STATCTKS— CONBTITUTION- 
AUTT. 

Under  Const  art.  8,  1 1,  providing  that  the 
General  Assembly  shall  proviae  a  thorough  and 
efficient  system  of  free  suiools,  whereby  all  chil- 
dren of  this  state  may  receive  a  good  common 
school  edacation,  I<aws  1909,  c  416,  providing 
that  publishers  mast  rerister  their  text-books  in 
order  that  tbej  may  oe  used  in  the  public 
schools,  and  fizmg  the  price  of  such  text-books, 
Is  not  unconstitutional,  because  publisbers  may 
refuse  to  comply  with  the  statute,  which  might 
necessitate  temporary  closing  of  the  schools. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent.  Dig.  H  IM,  185;  Dec. 
Dig.  {    76.*]  ^    „  ^^         , 

2.  Constitutional  Law  ({  70*)— Judiciabt— 
Encboachmbnt  or  Lxqislatubk— Wisdom 
or   Statutes. 

The  wisdom  of  an  act  is  a  legislative  ques- 
tion, and  a  statute  cannot  be  held  unconstitu- 
tional because  unwise. 

[EM.  Note.— For  other  cases,  see  Constitution- 
al lAW,  Cent  Dig.  {|  132,  137;  Dec.  Dig.  { 
70.*] 

8.  Schools  and  School  Distriois  (|  76*)— 
School  Book»— Poweb  to  Beoulatb. 
The  tiegislature  has  the  power  to  compel 

pnblUbers  to  license  their  boolts  as  a  condition 

precedent  to  their  sale  for  use  in  the  public 

schools. 
[Bd.  Note.— For  other  cases,  see  Schools  and 

School  Districts,  Cent  Dig.  fi  184,  185;    Dec. 

Dig.  S  75.*] 

4.  COHSTITTTTIOMAI,  LAW  (i  242*)— DlSCBMI- 
KATIOR— RBOULATIOlf  OF  SCHOOL   BOOKB. 

Laws  1909,  p.  416,  re<)uires  all  publishers 
offering  their  books  for  sale  in  the  public  schools 


to  license  the  same,  and  fixes  Qie  maximum 
price  of  certain  text-books,  including  geogra- 
phies. Hurd's  Rev.  St  1009,  c.  122,  requires 
instruction  to  be  given  In  the  elements  of  the 
natural  sciences,  and  such  other  branches  as 
may  be  prescribed  by  the  directors  or  voters  of 
the  district  at  the  annual  election  of  directors. 
Text-books  upon  the  elemmta  of  the  natural 
sciences,  which  are  botany,  zoOlogy,  and  physics, 
are  required  to  be  licensed  under  Act  1909, 
but  no  maximum  price  for  their  sale  is  fixed. 
Held,  that  the  act  of  1909  is  not  anconstitution* 
al  in  discriminating  between  publishers  of  vart 
ous  classes  of  books. 

[13d.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  691;   Dec  Dig.  {  242.*] 

6.  CoHSTiTOTioNAL  LAW  (i  225*)- EgDAL  Pro- 
tection or  Laws— DiBCBiuiNATioN  as  to 
Localities— PuBUO  Schools— Classifica- 
tion or  DisTBicra. 

Laws  1909,  p.  416,  which  provides  in  sec- 
tion 6  that  it  shall  be  the  duty  of  the  board 
of  directors  of  school  districts  to  advertise  for 
bids  for  school  text-books,  in  newspapers  of 
general  circulation  published  in  the  distnct,  was 
not  intended  to  make  a  classification  of  districts 
with  reference  to  the  publication  of  advertise- 
ments for  bids,  merely  because  no  newspaper 
is  published  in  most  of  the  districts. 

[IM.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f|  681.  662;    Dec.  Dig.  | 

6.  Schools  ard  School  Districts  ({  75*)— 
Public  Sohool»—Statuteb— Constitution- 
ALiTT  —  "Oknkbal  dBcuLAnoN"  —  "Pub- 
lished." 

Laws  1909,  p.  419,  I  6,  provides  that  the 
board  of  directors  of  education  shnll,  before 
adopting  text-books  for  use  in  public  schools, 
advertise  for  bids  in  newspapers  of  general  cir- 
culation published  in  the  city  or  district  A 
large  majority  of  the  school  districts  have  no 
paper  published  within  their  borders.  Held, 
that  this  provision  could  not  be  construed  as  al- 
lowing the  publication  of  an  advertisement  in 
a  newspaper  having  a  general  circulation  in, 
but  not  published  in,  the  district,  for  a  news- 
paper of  "general  circulation"  need  only  cir- 
culate among  all  classes,  and  may  be  published 
in  a  place  far  distant  from  the  district  and  the 
provision  requires  the  advertisement  in  a  news- 
pai>er  of  general  circulation  published  in  the 
city  or  district;  the  word  "published"  <dearly 
meaning  the  place  where  a  newspaper  is  first 
issued  or  printed,  and  hence  the  section  is  in- 
valid, aa  impossible  to  be  obeyed. 

[E3d.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  U  184,  185;  Dec 
Dig.  §  75.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  p.  3058;  vol.  7,  p.  6847.] 

7.  STATDTia   (I  64*)— Pabtxal   Invaliditt— 

B>FECI. 

Laws  1909,  p.  416,  having  reference  to  the 
licensing  of  school  books,  is  rendered  wholly  in- 
valid by  the  invalidity  of  section  6,  for  its  pur- 
pose cannot  be  accomplished  withont  that  tee- 
tion. 

[EJd.  Note.— For  other  cases,  see  StatutM, 
Cent  Dig.  U  68-68;  Dec  Dig.  |  64.*] 

Carter,  OL  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cook  County; 
Charles  M.  Walker,  Judge. 

Bill  by  Paul  E.  Polzin  against  Rand,  Mc- 
NaUy  &  Co.  and  others.  From  a  decree  for 
defendants,  complainant  appeals.    Affirmed. 


■Ver  otbsr  aaass  see  same  topic  and  sactlon  NUMBER  In  Dee.  Die-  ft  Am.  Dig.  Kay  No.  Series  ft  Rep't  indtzM 
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on. 


Bcfanyler,  Ettdson  ft  Welnfeld  (Samnd  A. 
BttelaoD,  o(  coanEel),  for  appellant  Ladc- 
iter,  Bntz  ft  Miller,  for  appellee  Rand.  Mc- 
Kally  &  Oo.  Frank  Hamlin  and  Angus  Roy 
Shannon,  for  appellee  Board  of  Education  of 
the  City  of  Chicago. 

FARMER,  J.  The  bni  In  thia  case  was 
filed  by  appellant,  Paul  E.  Polzin,  as  a  tax- 
payer in  the  city  of  Chicago,  against  the 
board  of  education  of  said  city  and  Rand, 
McNally  ft  Co.,  also  of  the  city  of  Chicago, 
and  other  defendants  not  necessary  to  be 
named.  The  bill  alleges  that  In  September, 
1909,  the  board  of  education  adopted  for  use 
In  the  public  schools  of  the  city  of  Chicago, 
Dodge's  Advanced  Geography  and  Dodge's 
Elementary  Geography,  published  by  Rand, 
McNally  ft  Co.,  and  altered  into  a  contract 
with  said  Rand,  McXally  ft  Co.,  whereby 
•aid  publisher  agreed  to  fnrnisb  said  school 
text-books  to  said  board  of  education  and  to 
the  pupils  of  said  schools  at  maximum  prices 
In  said  contract  specified.  The  bill  further 
alleges  that  said  text-book  has  never  been  li- 
censed as  reqalred  by  an  act  of  the  Legisla- 
ture of  1909,  entitled  "An  act  in  relation  to 
the  adoption,  use  and  price  of  public  school 
text-books  In  the  free  public  schools  of  this 
■tate."  Laws  1909,  p.  416.  The  Governor  re- 
fused to  approve  the  act,  but  failed  to  return 
It  to  the  General  Assembly  during  its  session, 
with  his  veto,  and  failed  to  file  the  bill,  with 
his  objections  thereto,  in  the  office  of  the 
Secretary  of  State  within  10  days  after  the 
adjournment  of  the  General  Assembly.  The 
bill  therefore  became  a  law  without  the  Gov- 
ernor's signature,  and  went  into  effect  July 
1,  1909.  The  contract  between  the  board  of 
education  and  Rand,  McNally  ft  Co.  was  for 
furnishing  by  the  latter  Dodge's  Advanced 
Geography  to  the  board  of  education,  or  to 
persons  designated  by  it,  at  the  price  of  72 
cents,  or  to  pupils  at  the  price  of  90  cents, 
and  Dodge's  Elementary  Geography  to  the 
board  of  education,  or  to  persons  designated 
by  It,  at  the  price  of  35  cents,  and  to  pupils 
at  the  price  of  45  centa.  The  bill  alleges  that 
under  said  act  of  1909  the  said  contract  be- 
tween the  board  of  education  and  Rand,  Mc- 
Nally ft  Co.  is  unlawful,  and  prays  an  in- 
junction against  both  parties,  restraining 
them  from  carrying  oat  and  performing  it. 

The  answer  of  the  board  of  education  ad- 
mits failure  to  comply  with  the  provisions 
of  the  act  of  1909,  and  alleges  that  since  the 
enactment  of  said  law  no  publisher  of  any 
text-book  has  complied  with  its  provisions 
by  licensing  any  geography  or  other  school 
text-book,  except  an  arithmetic;  that  said 
law  is  operative  only  when  the  publishers 
Tolnntarily  place  themselves  ander  its  pro- 
visions, and  by  the  failure  of  publishers  to 
do  this  -the  law  became  and  Is  inoperative, 
and  said  board  of  education  was  confronted 
with  the  alternative  of  obeying  the  strict 
letter  of  the  law  by  buying  no  text-books, 
thereby  closing  the  public  schools^  in  viola- 1 


tlon  of  Its  duty  nnder  tb»  Constftotlon  t» 
maintain  said  schools,  or  arranging  for  sadi 
temporary  use  of  such  text-booka  as  in  the 
Judgment  of  said  board  was  deemed  best,  so 
as  to  perform  Its  dnty,  nnder  the  Constitn- 
tion,  to  maintain  an  ^dent  public  schoid 
system  within  Its  Jurisdiction;  that  at  its 
meeting  September  7,  1900,  the  board  of  edu- 
cation adopted  resolutions  setting  out  this 
condition;  that,  among  other  things,  the  res- 
olution recited  "that  during  the  emergency 
created  by  the  conditions  hereinbefore  set 
forth  this  board  temporarily  use  sach  text- 
books as  In  its  opinion  are  necessary  snd 
best  for  the  operation  of  the  schools,  and 
purchase  the  same  In  such  qnantlties  as  they 
are  needed,  at  the  lowest  obtainable  prices." 
The  answer  of  Rand,  McNally  ft  Co.  relies  as 
a  defense  upon  the  nnoonstftnttonaUty  of  the 
act  of  1909. 

The  cause  was  heard  in  open  court  npaa 
bill,  answers,  and  replications,  oral  testinio- 
ny,  and  a  stipulation  of  facts.  The  chancd- 
lor  foand  and  decreed  that  said  act  Is  uncon- 
stitutional and  dismissed  the  Mil  at  com- 
plainant's costs,  and  complainant  has  brought 
the  case  to  this  court  by  appeal. 

Section  1  of  the  act  of  1909  requires  the 
publisher  of  any  text-book  desiring  to  offer 
the  same  for  sale  for  use  in  the  pabUc 
schools  of  this  state  to  file  two  sample  copies 
of  such  book  in  the  office  of  the  Superintend- 
ent of  Public  Instruction,  together  with  the 
list  price  and  the  wholesale  and  retail  prices 
at  which  said  text-book  Is  to  he  offered  for 
sale.  The  publisher  Is  also  required  to  file 
with  the  Superintendent  of  Public  Instruc- 
tion a  written  agreement  to  furnish  said 
text-book  at  the  wholesale  price  so  filed  to 
the  directors  of  any  public  school  district  or 
any  board  of  education,  or  to  any  merchant 
or  dealer,  and  at  the  retail  price  so  filed  to 
any  patron  of  the  public  schools.  The  agree 
ment  is  required  to  guarantee  that  all  boolES 
offered  for  sale  and  sold  in  this  state  shall 
correspond  with  and  be  equal  In  quality  with 
the  copies  deposited  with  the  Superintendent 
of  Public  Instruction.  With  such  text-book 
so  deposited,  the  publisher  is  required  to  pay 
Into  the  state  treasury  |10.  to  constitute  a 
fund  to  be  nsed  by  the  Superintendent  of 
Public  Instruction  to  pay  expenses  of  print- 
ing and  distributing  lists  of  accredited  text- 
books to  county  superintendents  of  schools^ 
school  directors,  and  boards  of  education,  as 
required  by  section  6  of  the  act  Section  1 
forbids  the  Superintendent  of  Public  Instmc- 
tlon  from  licensing  any  publisher,  and  school 
directora  and  boards  of  education  from  con- 
tracting with  any  publisher,  to  furnish  any 
public  school  text-book  which  shall  be  sold 
at  retail  prices  to  patrons  at  a  price  or  pric- 
es in  excess  of  the  prices  fixed  for  text-books 
enumerated  in  said  section.  Then  follows  a 
list  of  maximum  prices  for  text-books  upon 
the  subjects  enumerated.  The  price  of  "com- 
plete geography"  is  fixed  at  75  coits  and 
"elementary  geography"  At  88  centiL 
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Section  3  requires  the  publisher  depositing 
with  the  Superintendent  of  Public  Inetruc- 
tlon  any  text-boolc  to  file  with  said  superin- 
tendent a  bond  In  the  earn  of  $5,000  condi- 
tioned for  compliance  with  the  agreement  fil- 
ed with  said  text-book,  and  the  Superintend- 
ent of  Public  Instruction  shall  thereupon  en- 
ter said  text-book  upon  the  list  of  public 
school'  text-books  permitted  to  be  used  in  the 
public  schools  of  this  state,  and  shall  issue 
a  license  to  the  publisher  to  sell  said  text- 
book for  use  In  said  public  schools.  For  a 
violation  of  the  agreement,  the  publisher  Is 
liable  to  a  penalty  in  the  sum  of  |2,000,  to  be 
recovered  in  an  action  on  the  bond  In  the 
name  of  the  state. 

Section  5  requires  the  Superintendent  of 
Public  Instruction,  In  February  of  each  year, 
to  furnish  county  superintendents,  boards  of 
school  directors,  and  boards  of  education  a 
list  of  publlsheis  who  hare  conformed  to  tile 
requirements  of  the  act,  a  list  and  descrip- 
tioix  of  accredited  school  text-books,  and  the 
list  prices  and  wholesale  and  retail  prices  of 
said  books.  Said  section  5  also  requires  the 
publisher,  before  entering  Into  any  contract 
with  any  boat^  of  education  or  board  of  di- 
rectors, to  furnish  the  county  superintendent 
of  schools  and  the  secretary  of  the  board  of 
education  or  board  of  directors  a  duplicate 
printed  list  of  school  text-tiooka  filed  by  him 
with  the  Superintendent  of  Public  Instruc- 
tion, together  with  the  lowest  wholesale  and 
retail  prices,  and  also  with  samples  of  the 
school  text-books  in  said  list  referred  to, 
which  lists  and  samples  are  required  to  be 
preserved  as  a  part  of  the  records  of  the 
board  of  education  or  board  of  directors  for 
Inspection  and  examination  by  school  officers, 
teachers,  and  patrons. 

Section  6  Is  as  follows:  "Before  adopting 
for  use  in  the  public  schools  under  their  re- 
spective Jurisdictions  any  school  text-books 
under  the  provisions  of  this  act,  it  shall  be 
the  duty  of  each  board  of  education  or  board 
of  directors  to  advertise  for  bids  by  publish- 
ing a  notice  once  a  week  for  three  consecutive 
weeks  in  one  or  more  newspapers  of  general 
circulation  published  in  the  city  or  district; 
said  notice  shall  state  the  time  up  to  which 
said  bids  will  be  received,  the  time  at  which 
they  will  be  opened,  which  must  be  at  an  open 
meeting  of  the  board  of  education  or  board  of 
directors;  said  notice  shall  also  state  the 
classes  and  grades  for  which  the  text-books 
are  to  be  bought,  and  the  approximate  quanti- 
ty needed;  and  the  said  board  shall  award  the 
contract  for  said  text-books  to  any  responsi- 
ble bidder  or  bidders  offering  suitable  licens- 
ed text-books  at  the  lowest  prices,  taking  in- 
to consideration  the  quality  of  the  material 
used,  illustrations,  binding,  printing,  author- 
ship, and  all  other  things  that  go  to  make  up 
a  desirable  text-book:  Provided,  that  the 
said  board  may  reject  any  and  all  bids,  or 
any  part  thereof,  and  readvertlse  therefor, 
as  above  provided." 

Section  8  provides  a  penalty  of  not  less 
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than  $25  nor  more  than  $500,  to  which  may 
be  added  imprisonment  not  exceeding  60  days 
in  Jail,  against  any  publisher,  merchant,  deal- 
er, or  other  person  or  persons  for  demanding 
or  receiving  for  any  school  text-book  any 
snm  in  excess  of  the  price  for  such  book  filed 
with  the  Superintendent  of  Public  Instruc- 
tion. And  section  9  provides  that  text-books 
shall  not  be  changed  oftener  than  once  In 
five  years,  and  shall  not  be  changed  in  the 
middle  of  the  school  year,  and  that  all  chang- 
es shall  go  into  effect  at  the  beginning  of 
the  first  term  of  school  after  the  summer 
vacation.  Other  sections  and  provisions  not 
referred  to  are  not  involved  in  the  decision 
of  this  case. 

In  the  brief  filed  on  behalf  of  the  board 
of  education,  the  constitutionality  of  the  act 
in  question  is  not  discussed.  The  position 
taken  by  said  board  is  that  no  publisher  has 
complied  with  the  act  by  securing  a  license 
for  books  desired  and  necessary  to  be  used 
in  the  public  schools  under  its  control ;  that 
no  means  are  provided  for  compelling  the 
licensing  of  said  books;  and  that  the  board 
was  obliged  to  procure  them  for  use  in 
the  public  schools  or  close  said  sdiools,  as 
they  could  not  be  conducted  withflut  the  use 
of  text-books.  Rand,  McNally  &  Co.  (here- 
after referred  to  as  appellee)  contends  that 
as  the  law  prohibits  the  use  In  the  public 
schools  of  text-books  not  Ucensed  under  Its 
provisions,  and  affords  no  means  for  secur- 
ing the  licensing  of  them,  the  effect  of  the 
law  is  to  close  the  public  schools  if  publish- 
ers do  not  choose  to  secure, the  licensing  of 
books,  and  the  law  Is  therefore  Invalid,  be- 
cause it  defeats  the  constitutional  mandate 
of  section  1  of  article  8  of  the  Constitution. 

[1]  First  It  is  the  constitutional  duty  of 
the  General  Assembly  to  provide  a  thorough 
and  eSlcient  system  of  free  schools,  whereby 
all  children  of  this  state  may  receive  a  good 
common  school  education.  Const,  art.  8,  { 
1.  Any  act  of  the  Legislature  which  would 
make  Inoperative  and  render  Ineffectual  laws 
adopted  for  the  establishment  and  mainte- 
nance of  an  efficient  system  of  free  schools 
would  be  invalid.  But  is  that  the  necessary 
effect  of  the  act  under  consideration,  as  con- 
tended by  the  appellee?  The  state  has  the 
undoubted  right  to  regulate  the  adoption  and 
price  of  text-books  used  in  the  public  schools. 
This  has  been  decided  in  several  states,  and 
we  do  not  nnderstand  It  Is  questioned  In  this 
case.  If  the  publisher  should  comply  with 
the  law,  no  difficulty  could  arise  in  procuring 
licensed  text-books  required  for  use  in  the 
public  schools.  The  possibility  that  they  will 
not  comply  with  It  may  go  to  the  wisdom  of 
the  law,  but  we  think  not  to  its  constitution- 
ality. 

[2]  The  wisdom  of  an  act  is  a  legislative 
question,  and  however  unwise  it  may  be 
thought  to  be,  unless  It  violates  some  provi- 
sion of  the  fundamental  law,  it  cannot  be 
held  Invalid.  We  do  not  think  the  validity 
of  the  act  before  ns  depends  upon  whether 
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or  not  publishers  will  comply  with  its  provi- 
sions. The  Legislature  had  the  right  to  as- 
sume they  would,  and  requiring  the  licensing 
of  all  public  school  text-books  offered  for  sale 
In  this  state  was  a  provision  in  aid  of  the  pow- 
er to  regulate  the  adoption  and  price  of  such 
books.  It  may  be  that  this  power  could  be 
exercised  by  other  methods,  but  the  provi- 
sion referred  to  was  in  aid  of  the  power,  and 
not  contrary  to  the  Constitution.  We  would 
be  very  loath  to  bold  that  in  any  case  the 
valldl^  of  an  act  of  the  Legislature  should 
be  determined  by  whether  an  Individual  or 
corporation  affected  by  it  would  comply  with 
its  provisions.  The  provision  requiring  text- 
books offered  for  sale  in  this  state  to  be  li- 
censed is  not  different.  In  principle,  from  the 
requirement  of  section  176  of  the  school  law 
(Laws  1909,  p.  390),  that  only  persons  having 
a  license  or  certificate  from  the  county  su- 
perintendent of  schools  or  the  Superintend- 
ent of  Public  Instruction  shall  be  employed 
to  teach  In  the  public  schools.  The  possibili- 
ty that  no  one  might  apply  for  and  undergo 
the  examination  required  for  a  certificate 
has  never  been  thought  to  render  the  law  in 
that  regard  Invalid.  We  have  laws  author- 
izing public  work  to  be  let  by  contract  to 
the  lowest  bidder,  yet  the  possibility  that 
when  bids  are  advertised  for  no  one  wlU 
make  a  bid  does  not  render  the  law  invalid. 
Other  illustrations  of  similar  character  might 
be  given.  It  is  true,  that  up  to  the  time  this 
litigation  arose  only  an  arithmetic  had  been 
licensed  under  the  provisions  of  the  law; 
but  are  we  to  assume  from  this  that  publish- 
ers desiring  to  sell  school  text-books  in  this 
state,  protected  by  and  exercising  rights  un- 
der onr  laws,  will  persist  and  continue  in  re- 
fusing to  perform  the  acts  required  of  them 
to  entitle  them  to  lawfully  sell  their  books? 

[3]  The  Legislature  could  not  compel  pub- 
lishers to  license  their  books  if  they  chose 
not  to  offer  them  for  sale  In  this  state,  but 
It  had  the  power,  as  a  condition  precedent  to 
their  right  to  sell  them  for  use  in  the  pub- 
lic schools  of  this  state,  to  require  them  to 
license  them.  We  are  not  impressed  with 
the  proposition  that  a  publisher  may,  by  de- 
fying the  power  of  the  Legislature  and  ig- 
noring the  law,  render  it  invalid.  It  would 
be  much  better  that  the  schools  should  be 
temporarily  Interrupted,  than  that  such 
should  be  declared  to  be  the  effect  of  the  re- 
fusal of  publishers  to  comply  with  the  law. 
The  state  is  not  so  powerless  In  the  matter  of 
providing  school  text-books  as  to  be  at  the 
mercy  of  the  publishers. 

[4]  Second.  Appellee  contends  that  the  act 
requires  only  a  part  of  the  text-books  used 
In  the  public  schools  to  be  licensed,  and  does 
not  require  the  licensing  of  other  text-books 
required  to  be  used  in  the  public  schools, 
thus  imposing  heavy  burdens  upon  publishers 
of  certain  text-books  that  are  not  imposed 
ni)on  the  publishers  of  other  text-books;  and 
that  the  act  is  discriminative  between  pub- 
lishes and  also  between  patrons  of  the  pub- 


lic schools.  So  far  as  the  contention  states 
that  the  act  requires  the  licensing  of  part  of 
the  text-books,  but  not  of  all.  It  is  erroneoos. 
The  act  requires  the  licensing  of  all  text- 
books offered  for  sale  for  use  in  the  public 
schools  of  this  state.  It  also  requires  that 
the  publishers  file  with  the  Superintendent 
of  Public  Instruction  a  list  price  and  the 
wholesale  and  retail  prices  at  wbieb  the 
text-books  are  to  be  sold,  together  with  an 
agreement  In  writing  to  furnish  the  books  at 
the  prices  listed.  Section  1  provides  that 
the  Superintendent  of  Public  Instructi<m 
shall  not,  in  any  case,  license  a  publisher, 
and  boards  of  education  and  boards  of  di- 
rectors are  prohibited  from  contracting  with 
any  publisher,  to  furnish  any  text-book  which 
shaU  be  sold  at  retail  to  patrons  at  prices  in 
excess  of  those  specified  in  the  said  section. 
The  statute  (Hurd's  Stat  c.  122)  requires  In- 
struction to  be  given  in  the  public  schools 
In  history  of  Illinois,  the  elements  of  the 
natural  sciences,  and  such  other  branches, 
Including  vocal  music  and  drawing,  as  may 
be  prescribed  by  the  directors  or  the  voters 
of  the  district  at  the  annual  election  of  di- 
rectors. The  elements  of  the  natural  sciences 
embrace  botany,  zo<Slogy,  and  physics.  Text- 
books upon  these  subjects  are  required  by  the 
act  under  consideration  to  be  licensed,  but 
said  act  fixes  no  maximum  price  at  which 
they  are  to  be  sold.  Publishers  of  text-books 
on  the  history  of  Illinois,  botany,  zoSlogy,  and 
physics  may  sell  such  books  (provided  they 
are  licensed)  to  any  merchant,  dealer,  patron, 
or  board  of  education,  or  board  of  directors, 
at  any  price  the  publisher  may  fix,  limited 
only  to  the  price  list  filed  with  the  super- 
intendent of  pnbUc  Instruction  when  apply- 
ing for  the  license.  We  do  not  regard  this 
as  an  nnreasonable  classification  or  discrim- 
ination, or  in  violation  of  any  other  consti- 
tutional provision. 

Third.  It  appears  from  the  stipulations  of 
facts  that  there  are  11,820  school  districts  to 
the  state,  and  that  in  11,198  of  them  no 
newspaper  is  published.  Section  6  requires 
boards  of  education  and  boards  of  directors, 
before  adopting  text-books  for  use  in  the 
schools,  to  advertise  for  bids  "by  publishing 
a  notice  once  a  week  for  three  consecutive 
weeks  to  one  or  more  newspapers  of  general 
circulation  published  in  the  city  or  district." 
Said  section  prescribes  what  said  notice  shall 
contato,  and  requires  the  contract  to  be 
awarded  "to  any  responsible  bidder  or  bid- 
ders offering  suitable  licensed  text-books  at 
the  lowest  prices,  taktog  into  consideration 
the  quality  of  the  material  used,  illustrations, 
Itftodtog,  prtotlng,  authorship,  and  all  other 
tbtogs  that  go  to  make  up  a  desirable  text- 
book." The  provisions  of  this  section  are 
incapable  of  being  complied  with,  if  the  act 
is  to  be  construed  as  meaning  what  it  says-^ 
that  bids  shall  be  advertised  for  "in  one  or 
more  newspapers  of  general  circulation  pub- 
lished In  the  city  or  district" 

Appellant  contends  (1)  that  the  fact  that 
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in  some  dtetrlcta  no  newspaper  la  pnblislied 
should  not  render  tbe  law  Invalid,  because  It 
applies  to  all  districts  In  which  a  newspaper 
Is  published,  and  therefore  applies  alike  to 
all  districts  under  similar  drcumstances;  (2) 
that  the  act  does  not  mean  the  advertisement 
shall  be  published  in  a  newspaper  printed 
or  issued  In  the  district,  but  means  it  shall 
be  In  a  newspaper  circulated  In  the  district, 
and  that  the  word  "published"  should  be 
omitted  from  said  section  6. 

[E]  As  to  the  first  proposition,  it  is  nnnec- 
sary  to  say  more  than  that  it  Is  evident  there 
was  no  intention  on  the  part  of  the  Legisla- 
ture to  make  any  classification  of  districts 
with  reference  to  publication  of  the  advertise- 
ment for  bids,  and  there  is  no  valid  basis  for 
such  classification,  if  any  such  intention  were 
Indicated  by  the  language  of  the  act 

[8]  It  would  have  been  competent  to  have 
made  provision  similar  to  that  of  the  act  to 
regulate  the  practice  in  courts  of  chancery 
for  publication  notice  to  nonresident  defend- 
ants,, where  no  newspaper  is  printed  in  the 
county  where  the  suit  is  brought;  bat  tbe 
language  used  in  tbe  act  before  us  forbids  the 
constmction  that  the  Legislature  meant  by 
"published"  in  the  district  "circulated"  in  the 
district  We  apprehend  no  one  would  con- 
tend that  it  was  intended  to  authorize  adver- 
tisement in  a  newspaper  circulated,  but  not 
published.  In  a  district  in  which  there  was 
a  newspaper  of  general  circulation  published. 
Yet  if  the  act  is  construed  as  appellant  con- 
tends for,  we  see  no  reason  why  the  adver- 
tisement could  not  be  published  in  any  news- 
paper published  outside  the  district,  but  of 
general  drculation  in  the  district  although 
there  might  be  one  or  more  newspapers  pub- 
lished in  the  district  A  newspaper  is  of 
general  circulation  when  it  circulates  among 
all  classes,  and  is  not  confined  to  a  particular 
class  or  calling  in  the  community.  Bailton  v. 
Lander.  126  111.  219,  18  N.  B.  656.  Chicago 
and  St  'Louis  papers  have  a  general  circula- 
tion in  many  cities  and  scho<^  districts 
throughout  this  state,  and  papers  published 
in  other  cities  and  states  circulate  in  Chica- 
go; but  the  Legislature  could  not  have  in- 
tended that  boards  of  education  of  Springfield 
or  Cairo  could  advertise  for  bids  in  Chicago 
or  St  Louis  newspapers.  The  language  of 
section  6  is  too  plain  and  explicit  to  admit  of 
the  construction  contended  for  by  appellant 
If  it  had  been  intended  that  publication  in  a 
newspaper  of  "general  circulation"  in  the 
district  should  be  a  compliance  with  tbe  law, 
the  Legislature  would  not  have  required  that 
tbe  publication  be  made,  not  only  in  a  news- 
paper of  general  circulation  in  the  district, 
but  also  in  a  newspaper  "published"  in  the 
district  By  the  word  "published"  Is  clearly 
mMnt  the  place  where  the  newspaper  is  first 
issued  or  printed,  to  be  sent  ont  by  mail  or 
otherwise.  Le  Roy  ▼.  Jamison,  16  Fed.  Cas. 
878,  opinion  by  Mr.  Justice  Field;    State  v. 


Bass,  97  Me.  484,  64  Aa  1118;  YUlage  of 
Tonawanda  t.  Price.  171  N.  T.  416.  64  N.  B. 
191. 

[7]  Section  6  is  an  important  provision  in 
carrying  ont  the  object  and  purpose  of  the, 
act  snd  other  provisions  are  so  related  to 
and  dependent  upon  the  said  section  that 
without  it  the  act  would  not  be  complete  for 
the  purpose  Intended.  To  eliminate  section 
6  from  the  act  would  cause  results  not  con- 
templated or  desired  by  the  Legislature.  In 
such  cases  the  entire  act  must  be  held  in- 
operative. People  V.  Strasshelm,  240  III.  279, 
88  N.  B.  821,  22  L.  R.  A.  (N.  S.)  1135,  and  au- 
thorities there  cited. 

It  is  also  contended  that  the  act  Is  unduly 
oppressive  and  burdensome  upon  publishers 
of  public  school  text-books.  This  is  not  ap- 
parent from  an  inspection  of  the  act  itself, 
nor  was  it  shown  by  the  proof  that  in  its 
practical  operation  it  is  unduly  oppressive 
and  burdensome. 

For  the  reasons  stated  in  dlrision  8  of 
this  opinion,  we  hold  the  act  of  1909  Is  un- 
constitutional and  invalid. 

The  decree  of  the  circuit  court  is  affirmed. 

Decree  affirmed. 

CARTER,  a  J.  (dissenting).  I  think  the 
decree  in  tills  case  should  be  reversed.  X 
agree  with  the  reasoning- of  the  opinion  in  all 
respects,  except  In  its  holding  that  the  decree 
of  the  circuit  court  rightly  held  that  the  law 
was  unconstitutional  because  of  the  provisions 
of  section  6  with  reference  to  advertising 
for  bids.  This  court  has  held  that  where 
the  literal  enforcement  of  the  statute  would 
cause  great  inconvenience  and  grreat  injustice 
and  lead  to  consequences  which  the  Legisla- 
ture could  not  have  contemplated,  the  courts 
are  bound  to  presume  that  such  consequences 
were  not  intended,  and  adopt  a  construction 
which  will  promote  the  ends  of  Justice  and 
avoid  the  absurdity.  People  v.  Harrison,  191 
lU.  257,  61  N.  B.  99.  The  construction  put 
upon  said  section  6  in  the  opinion  of  the 
court  reaches  conclusions  that  the  Legrisla- 
ture  certainly  never  contemplated.  The  mean- 
ing of  the  section  obviously  Is  to  require 
publicity.  The  word  "publish"  may  be  Ig- 
nored for  the  purpose  of  effectuating  the  leg- 
islative Intent  and  the  provision  treated  as 
though  that  word  were  not  contained  in  the 
section. 

(ISO  111.  664.) 

TIJAN  r.  ILLINOIS  STEEL  CO, 
(Supreme  Court  of  Illinois.    Jane  20,  1911.) 

1.   MaSTEB    and     SEBVANT     (i    302*)— INJT7BIES 

TO   Sekvant— Acts  DnsiNO  Rest  Pebiod— 

Mastbb's  Liabilitt. 

Where  defendant  employed  two  boys  to  op- 
erate electric  transportation  facilities  in  a  steel 
mill,  each  working  and  resting  30  minutes  alter- 
nately, that  one  of  them  negligently  threw  in 
an  electric  switch  at  an  improper  time  during 
his  rest  period,  when  he  was  not  on  doty,  which 
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retnlted  in  injury  to  another  servant,  did  not  re- 
lieve defendant  from  liability ;  tlie  act,  whether 
done  accidentally  or  intentionally,  being  within 
the  scope  of  his  employment,  and  performed  dur- 
ing the  period  of  his  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  t|  1217-1229;    Dec.  Dig. 
S  802.*] 
2.  Masteb  awd   Sebvant   (|  270*)— Injdbim 

TO  Sekvaht^Evidenck. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant In  a  steel  mill,  plaintiff  alleged  that  de- 
fendant was  negligent  in  failing  to  promulgate 
and  enforce  mles  warning  and  prohibiting  its 
servants  from  starting  or  interfering  with  elec- 
trical appliances  when  the  machinery  was  not 
in  motion,  and  in  failing  to  make,  post,  and 
enforce  rules  preventing  tne  assembling  of  serv- 
ants in  places  where  tney  were  not  employed, 
evidence  as  to  the  number  and  character  of  de- 
fendant's mills  connected  with  the  plant,  other 
than  the  one  in  which  the  injury  occurred,  and 
the  entire  number  of  men  employed  in  the  whole 
plant,  was  not  mkterial  on  such  issue. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I!  913-932;  Dec.  Dig.  | 
270.»] 

Error  to  Appellate  Court,  Second  District, 
on  Appeal  from  Circuit  Court,  WUl  County; 
Charles  B.  Campbell,  Judge. 

Action  by  John  Tijan  against  the  Illinois 
Steel  Company.  Judgment  for  plaintiff,  af- 
firmed by  the  Appellate  Court  (158  111.  App. 
80),  and  defendant  brings  error.     Affirmed. 

Defendant  In  error  was  employed  by  plain- 
tiff In  error  In  Its  steel  mills  In  JoUet 
While  engaged  in  the  line  of  his  employment, 
be  was  seriously  Injured,  and  brought  this 
suit  to  recover  damages,  charging  In  his 
declaration  that  said  Injuries  resulted  from 
the  negligence  of  plaintiff  In  error.  He  re- 
covered a  judgment,  which  has  been  affirmed 
by  the  Appellate  Court  for  the  Second  Dis- 
trict, and  the  case  Is  brought  here  by  writ 
of  certlorarL  We  adopt  the  following  state- 
ment of  the  case  made  by  the  Appellate 
Court: 

The  appellee  was  employed  by  appellant 
as  a  member  of  a  gang  of  men  known  as  the 
'sailor  gang,'  repairing  a  reheating  furnace 
In  the  billet  mill  In  the  appellant's  steel 
■works.  A  row  of  furnaces  extended  east 
and  west  South  of  the  furnaces,  and  about 
a  foot  from  them,  a  narrow-gauge  track  ex- 
tended east  and  west  through  the  entire 
length  of  the  row  of  furnaces.  Dpon  this 
track  a  small,  but  heavy,  Iron  car  or  Ingot 
buggy,  about  2  feet  high  and  4  feet  long,  was 
operated  for  carrying  steel  Ingots.  The 
space  between  the  furnace  and  the  car  was 
from  6  to  10  inches,  and  there  were  some 
gear  wheels  on  the  side  of  the  car  that  ai>- 
proached  still  nearer  to  the  furnace.  The 
car  was  moved  by  means  of  cables  attached 
to  each  end  that  ran  over  drums  at  either 
end  of  the  track.  The  power  was  furnished 
by  electricity  that  moved  the  drum  at  the 
end  towards  which  It  was  desired  to  move 
the  car.  The  power  was  applied  or  con- 
trolled in  a  cage  or  shanty  about  7  feet 
square  that  was  elevated  somewhere  from  10 


to  18  feet  above  the  track.  There  were  two 
appliances  In  the  cage  which  controlled  the 
power  that  moved  the  drums.  The  first  ap- 
pliance was  an  electric  switch  on  the  east 
side  of  the  cage,  about  4%  feet  from  the 
floor,  for  the  purpose  of  cutting  out  the 
electric  current  from  the  controller.  The 
switch  was  an  ordinary  fork  switch,  about 
6  or  8  inches  long  and  S  or  4  Inches  wide. 
At  the  fop  or  above  the  switch  were  two 
prongs  or  forks.  The  switch  had  a  wood- 
en crossbar  and  two  copper  bars  at  right  an- 
gles with  .  It,  which  entered  the  forks  to 
close  the  switch.  The  wooden  handle  was 
on  the  crossbar,  and  the  lever  ends  of  the 
bars  were  pivoted.  The  switch  would  be 
opened  by  pulling  the  wooden  handle,  so 
as  to  cause  the  connecting  bars  to  come' 
away  from  the  prongs.  The  electrical  con- 
nection would  then  be  broken,  and  the  car 
could  not  be  moved,  except  when  the  switch 
was  dosed.  The  switch  was  open  when  the 
wooden  handle  stood  out  from  the  wall  or 
hung  down,  and  was  only  closed  when  the 
handle  was  upright  above  the  forks.  The 
other  appliance  was  the  controller,  which 
was  a  metallic  box  about  2%  feet  long  from 
east  to  west,  with  a  lever  extending  out  of 
the  top,  which  moved  east  or  west.  When 
the  lever  stood  upright  in  the  center,  it  waa 
in  a  neutral  position,  and  the  machinery  did 
not  move.  If  the  lever  was  moved  to  the 
east  when  the  switch  was  closed,  the  car 
moved  east;  and  If  the  lever  waa  moved 
west  from  the  center,  the  car  would  move 
west.  The  further  east  or  west  the  con- 
troller was  moved  the  faster  the  car  would 
move  in  that  direction.  There  was  also  a 
lift,  a  steam  lever,  a  whistle,  a  bench  seat, 
and  a  stove  in  the  cage.  The  lift  was  to 
work  another  gearing  which  was  upon  the 
buggy,  so  as  to  remove  the  ingot  off  the 
buggy.  The  lever  was  to  start  the  engine  up 
to  run  the  Ingot  off  the  rolls,  and  the  whistle 
was  to  call  for  another  Ingot  These  ap- 
pliances were  all  operated  by  the  inan  in 
the  cage  in  charge  of  the  controller  and 
switch.  The  accident  happened  between  1 
and  2  o'clock  on  the  morning  of  December 
10,  1907,  while  work  in  the  billet  mlU  bad 
been  suspended  for  about  20  minutes  previ- 
ously for  want  of  material.  The  appellee, 
under  the  direction  of  his  foreman,  was  at 
work  with  his  gang  repairing  one  of  the  re- 
heating furnaces,  while  the  billet  mill  waa 
not  running.  The  ingot  buggy  had  been 
standing  a  few  feet  east  of  the  furnace  the 
gang  was  repairing.  While  the  appellee  was 
stooping  down,  lifting  an  iron  rail,  between 
the  narrow-gauge  track  and  furnace,  the  In- 
got buggy  suddenly  started  west,  and  caught 
appellee  between  the  buggy  and  the  fur- 
nace, rolling  him  in  the  narrow  space,  and 
very  seriously  injuring  him. 

"The  counts  on  which  the  trial  waa  had 
severally  allege  that  the  appellant  was  neg- 
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ligent  (1)  In  falling  to  exercise  reasonable 
care  In  providing  reasonable  safety  applianc- 
es or  safeguards  for  a  certain  electric  switch; 
(2)  in  failing  to  make,  promulgate,  and  en- 
force reasonable  rules  In  warning  and  pro- 
hibiting its  servants  and  persons  on  Its  prem- 
ises from  moving,  starting,  or  interfering 
with  electric  switches,  controllers,  or  appli- 
ances when  the  appellant's  machinery  was 
not  in  motion;  (3)  in  falling  to  make,  post, 
or  enforce  rules  preventing  the  assembling 
of  servants  In  places  where  fhey  were  not 
employed;  (4)  In  neglecting  by  its  servants 
to  move  the  switch  a  reasonably  safe  dis- 
tance from  the  fork  and  to  turn  the  switch 
in  a  downward  position;  (5)  in  failing  to 
remove  or  blockade  the  car  and  prevent  it 
from  running  on  the  track;  and  (6)  in  per- 
mitting Its  servants  to  assemble  in  the  cage. 
Each  count  averred  that  appelleie  was  in 
the  exercise  of  dae  care,  that  the  injuries 
did  not  result  from  an  assumed  risk,  and 
were  not  caused  by  the  negligence  of  'a  serv- 
ant who  was  a  fellow  servant  with  appel- 
lee." 

Kemper  K.  Enapp,  B.  W.  Campbell,  and 
William  Beye  (Gamsey,  Wood  &  Lennon,  of 
counsel),  for  plaintiff  in  error.  John  W. 
IKArcy,  for  defendant  in  error. 

FARMER,  3.  (after  stating  the  facts  as 
above).  Two  grrounds  are  urged  for  reversal 
of  the  Judgment:  First,  that  the  proof  fails 
to  establish  any  liability  on  the  part  of  plain- 
tiff in  error,  and  the  circuit  court  should 
have  directed  a  Verdict  in  its  favor;  and, 
second,  the  circuit  court  erred  In  the  admis- 
sion of  evidence. 

The  car  which  caused  the  Injury  was  moved 
east  and  west  by  a  controller  in  the  shanty, 
which  had  the  appearance  of  a  metallic  box. 
The  power  was  electricity,  and  was  applied 
and  disconnected  by  means  of  a  switch  in  the 
shanty.  When  the  lever  was  in  the  center 
of  the  controller,  the  car  would  not  move, 
even  with  the  electric  current  applied.  When 
It  was  desired  to  move  the  car  west,  the  lever 
in  the  controller  was  moved  west;  and  when 
It  was  desired  to  move  the  car  east,  the  lev- 
er was  moved  east  When  the  switch  was 
thrown  out,  the  car  could  not  be  moved  by 
the  controller.  The  switch  was  located  on 
the  east  side  of-  the  shanty,  about  4%  feet 
firom  the  floor,  and  was  wlthtu  reach  of  any 
one  who  might  be  in  the  shanty.  It  extended 
6  or  8  inches  out  from  the  wall,  and  there 
was  no  protection  of  any  kind  around  it 
When  the  controller  was  off  the  neutral  posi- 
tion, opening  or  closing  the  switch  would 
stop  or  start  the  car.  The  shanty  was  a 
small  room  about  7  feet  square,  and  in  It 
tiliere  were  a  stove,  and  a  bench  about  6  feet 
in  length,  on  wbich  the  operator  could  rest 
during  the  period  he  was  relieved.  The  evi- 
dence shows  that  this  shanty  was  frequented 
by  Other  employes  for  the  purpose  of  loung- 
ing. The  electrical  appliances  were  operated, 
'on  the  night  the  injury  occurred,  by  Leslie 


Fewtrell  and  William  Brik,  boys  of  the  ages 
of  17  and  16  years,  respectively.  They  went 
on  duty  at  6  o'clock  p.  m.  and  worked  until  6 
o'clock  a.  m.  Tbey  worked  alternately,  30 
minutes  at  a  time.  Shortly  after  1  o'clock, 
while  Fewtrell  was  In  charge  of  the  applianc- 
es, the  machinery  was  closed  down,  and  he 
moved  the.  controller  to  the  neutral  position, 
and  opened  the  switch  by  pulling  t^e  handle 
out  from. the  wall  a  few  Inches.  At  1:30 
o'clock,  while  the  mill  was  still  shut  down, 
Erik  took  charge  of  the  shanty  and  applianc- 
es therein,  and  Fewtrell  rem'ained  in  the 
shanty  during  his  rest  i)eriod.  Two  other 
employes  of  piaintlff  in  error  were  also  in  the 
shanty  at  the  time,  and  occupied  the  bench 
used  for  resting  upon.  One  of  them  moved 
so  as  to  give  Fewtrell  room  to  sit  near  the 
stove;  but  it  becoming  too  warm  for  him 
there,  be  got  up,  moved  the  lever  of  the 
controller  to  the  west  as  far  as  It  would  go, 
and  sat  on  the  controller.  He  had  a  stick  In 
his  hand  at  the  time,  and,  seeing  the  switch 
out  of  the  forks,  touched  the  handle  with  the 
stick  and  closed  the  switch.  The  controller 
having  previously  been  moved  to  the  west, 
the  car  shot  forward  on  the  track  and  struck 
defendant  in  error,  Very  seriously  injuring 
him. 

[1]  We  are  of  opinion  that  under  the  evi- 
dence the  plaintiff  in  error  was  responsible 
for  the  negligent  act  of  Fewtrell.  This  Is 
stoutly  denied,  on  the  ground  that  said  neg- 
ligent act  was  performed  by  Fewtrell  during 
the  30  minutes  of  his  rest  period,  and  while 
it  was  the  duty  of  Erik  to  operate  the  ap- 
pliances In  the  shanty.  It  Is  true  the  lever  of 
the  controller  was  moved  and  the  switch 
thrown  in  by  Fewtrell  during  bis  period  of 
rest  but  it  was  during  the  hours  of  his  em- 
ployment He  was  employed  to  work  from  6 
o'clock  p.  m.  to  6  o'clock  a.  m.,  was  paid  for 
that  time,  and  during  that  time  he  was  the 
employs  of  plaintiff  in  error.  Heldmaler  v. 
Cobbs,  195  IIL  172,  62  N.  E.  853 ;  Bailey  on 
Personal  Injuries,  Si  8208-3214.  The  mere 
fact  that  every  30  minutes  Fewtrell  was 
granted  a  period  of  rest  did  not  terminate  his 
employment  nor  relieve  the  company  from 
liability  for  acts  performed  by  him,  if  the 
company  would  be  liablg  for  the  acts  if 
they  were  performed  during  the  30  minutes 
he  was  working.  The  act  itself  was  within 
the  scope  of  Fewtrell's  duties.  In  fact  it 
was  one  of  the  duties  which  he  was  employed 
to  perform,  except  that  it  was  performed  at 
the  wrong  time.  Whether  the  switch  was 
closed  accidentally  or  intentionally,  it  was 
done  by  the  servant  of  the  plaintiff  in  error, 
and  was  within  the  scope  of  his  duties ;  and, 
being  performed  during  the  period  of  his  em- 
ployment the  master  is  liable. 

[2]  One  count  in  the  declaration  charged 
plaintiff  in  error  with  negligence  in  failing 
to  make,  promulgate,  and  enforce  rules  warn- 
ing and  prohibiting  its  servants  and  persons 
on  its  premises  from  moving,  starting,  or  in- 
terfering with  electrical  appliances  when  the 
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nmcblnery  was  not  In  motion,  and  another 
count  charged  n^Ilgence  In  falling  to  make, 
post,  and  enforce  rules  preventing  the  as-^ 
sembllng  of  aervanta  In  places  where  they 
were  not  employed.  It  does  not  appear  that 
there  were  any  such  rules  or  warnings  pro- 
mulgated or  posted,  and  for  the  purpose  of 
showing  the  necessity  for  them  defendant  in 
error  was  permitted,  over  the  objection  of 
plaintiff  in  error,  to  prove  the  extent  of  the 
plant  of  plaintiff  in  error  and  the  number  of 
men  employed  by  it  Plaintiff  in  error's  plant 
is  composed  of  several  different  departments 
or  mills.  The  injury  to  defendant  in  error 
occurred  in  one  of  its  billet  mills,  and  we 
do  not  think  it  was  material  to  prove  more 
than  the  situation  in  that  mill,  the  character 
of  the  machinery,  and  the  number  of  men 
employed  therein.  We  do  not  think  it  was 
competent  to  prove  the  number  and  character 
of  other  mills  than  the  one  In  which  the  in- 
Jury  occurred,  or  the  entire  number  of  men 
employed  in  the  whole  plant.  The  objection 
made  to  the  proof  when  it  was  offered  was 
that  it  was  immaterial.  While  we  think  the 
evidence  was  not  strictly  competent,  we  are 
of  opinion  It  was  not  so  prejudicial  as  to 
require  a  reversal  of  the  Judgment 

The  Judgment  of  the  Appellate  Court  is 
therefore  affirmed. 

Judgment  affirmed.' 


(260  ni.  661) 
GERSCH  ▼.  CITY  OF  CHICAGO  et  al. 
(Supreme  Court  of  IlUnoia.    June  20,  1911.) 
Municipal   Cobpobations   (|   180*)— Police 

PaTBOLUAN — EiXIBTENCE  OF  OFnCK. 

There  is  no  statute,  ordinance,  or  provision 
of  the  (TliicaKO  city  charter  creating  the  office 
of  police  patrolman;  and  hence  a  patrolman,  al- 
leged to  have  been  improperly  dropped  from  the 
roll,  cannot  maintain  mandamus  to  compel  his 
reinstatement. 

[Ed.  Note. — For  other  cases,  sea  Municipal 
corporations,  Dec.  Dig.  {  180.*] 

Error  to  Superior  Court,  Cook  County; 
Charles  A.  McDonald,  Judge. 

Mandamus,  on  petition  of  Charles  H. 
Gersch,  against  the  City  of  Chicago  and  oth- 
ers, to  compel  the  placing  of  his  name  on 
the  roster  of  police  patrolmen  of  the  city 
of  Chicago,  and  oit  the  pay  roll,  and  to  cer- 
tify his  name  for  the  payment  of  salary  as 
such.  From  a  Judgment  dismissing  the  pe- 
tition on  demurrer,  relator  brings  error.  Af- 
firmed. 

On  February  15,  1911,  the  plaintiff  in  er- 
ror filed  a  petition  in  the  superior  court  of 
Cook  county,  praying  for  a  writ  of  manda- 
mus to  place  bis  name  upon  the  roster  of 
police  patrolmen  of  the  city  of  Chicago  and 
upon  the  pay  roll  and  to  certify  his  name 
for  payment  of  bis  salary  as  such  police  pa- 
trolman. A  demurrer  was  sustained  to  the 
petition,  and,  the  petitioner  having  elected 
to  stand  by  it,  the  petition  was  dismissed, 


at  his  costs.  The  petitioner  has  sued  out  a 
writ  of  error  from  this  court  to  review  the 
judgment,  on  the  ground  that  by  it  his  right 
to  share  in  the  police  pension  fund  is  abridg- 
ed. In  violation  of  the  fourteenth  amend- 
ment to  the  Constitution  of  the  United 
.States  and  of  section  2  of  article  2  of  the 
Constitution  of  this  state. 

The  petition  sets  out  very  fully  the  pro- 
visions of  the  charter  of  the  city  of  Chicago 
of  1863  in  regard  to  the  police  department 
the  amendment  thereof,  and  a  number  of  or- 
dinances of  the  city  upon  the  subject  of  the 
police ;  the  adoption  by  the  city  of  the  cities 
and  villages  act  (Hurd'a  Rev.  St  1905,  c. 
24)  on  April  23,  1876;  the  passage  on  June 
28,  1875,  of  an  ordinance  for  the  reorganiza- 
tion of  the  police  department,  and  on  April 
13,  1881,  of  another  ordinance  on  that  sub- 
ject; the  adoption  on  March  25,  1895,  of  the 
city  civil  service  act  by  the  voters  of  the  city 
and  its  going  into  effect  on  July  1,  1895 
(Hurd'a  Rev.  8t  1905,  c.  24a).  All  these 
facts  are  alleged  as  they  appeared  in  the 
case  of  Bullls  v.  City  of  Chicago,  235  la 
472,  85  N.  B.  614.  The  petition  also  alleges 
the  appointment  of  a  board  of  civil  service 
commissioners,  and  their  adoption  of  rules 
and  classification  of  the  offices  and  places  of 
employment  in  the  city.  It  is  then  alleged 
that  Charles  H.  Gersch,  the  plaintiff  in  er- 
ror, was  appointed  to  the  office  of  police 
patrolman  on  August  17,  1876,  by  the  gen- 
eral superintendent  of  police,  took  the  oath 
of  office,  entered  upon  the  performance  of 
his  duties,  and  continued  therein  until 
wrongfully  discharged ;  that  he  continued  In 
office  and  was  recognized  as  police  patrol- 
man by  the  mayors,  superintendents  of  po- 
lice, and  city  councils,  and  no  successor  was 
appointed  for  him,  but  money  was  appropri- 
ated for  his  salary,  and  his  salary  as  such 
police  patrolman  was  paid  to  him,  until  July 
1,  1893,  when  be  was  promoted  to  police  pa- 
trol sergeant,  the  duties  of  which  office  he 
performed  until  June  1,  1895,  when  he  was 
promoted  to  police  desk  sergeant  which  of- 
fice he  held  when  the  civil  service  act  went 
into  effect,  July  1,  1895;  that  thereupon  he 
became  a  member  of  the  classified  civil  serv- 
ice of  the  city  of  Chicago,  and  so  continued  as 
police  desk  sergeant  until  November  23, 1907, 
when  he  was  wrongfully  reduced  to  the  office 
of  police  patrolman,  in  which  he  served  until 
December  2,  1910,  when  his  name  was  drop- 
ped from  the  pay  roll  by  order  of  the  super- 
intendent of  police,  wrongfully  and  without 
warrant  of  law,  without  any  written  charges, 
without  trial,  and  for  no  alleged  misconduct. 
During  all  the  time  from  July  1, 1895,  to  De- 
cember 2,  1910,  all  pay  rolls  of  officers  and 
employes  of  the  city  of  Chicago,  Including 
police  patrolmen  and  sergeants  in  the  police 
force,  have  been  certified  by  the  board'  of 
civil  service  commissioners,  and  the  plain- 
tiff in  error  has  been  so  certified  and  paid. 
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A.  B.  GhOcoat,  for  plaintiff  tn  error.  Ed- 
ward J.  Brundage,  Corp.  Counsel,  and  Rob- 
ert R.  JampoUs,  for  defendant  in  error. 

DUNN,  J.  (after  stating  the  facts  as 
above).  In  BulUs  v.  City  Of  Chicago,  235 
111.  472,  85  N.  E.  614,  and  In  numerous  oth- 
er decisions  both  before  and  since,  many.  If 
not  all,  of  which  are  dted  in  Preston  t.  City 
of  Chicago,  246  IIL  26,  92  N.  E.  501,  ques- 
tions decisive  against  the  contention  of  the 
plaintiff  In  error  have  been  determined.  At 
the  foundation  of  his  case  lies  the  proposi- 
tion that  the  office  of  police  patrolman  was 
created  by  the  charter  of  the  city  of  Chica- 
go in  1863,  and  was  not  abolished  when  the 
dty  adopted  the  cities  and  villages  act.  The 
cases  referred  to  have  decided  this  proposi- 
tion against  him,  and  have  decided  that 
there  is  now  in  force  no  statute  creating  the 
office  of  police  patrolman,  and  that  a  suit 
of  this  character  cannot  be  maintained  with- 
out an  ordinance  creating  the  office.  His 
counsel  devotes  himself  to  a  vigorous  argu- 
ment that  these  cases  were  wrongly  decid- 
ed, and  the  positions  announced  In  them 
should  be  abandoned;  but  we  are  not  con- 
vinced, and  it  would  be  useless  to  repeat  the 
argument  Not  only  does  the  petition  fall 
to  allege  any  ordinance  creating  such  office, 
but  counsel  states  In  his  .brief  that  there  Is 
no  such  ordinance,  and  that  therefore  it  fol- 
lows that.  If  the  court  adheres  to  Its  former 
decisions,  there  are  no  policemen,  either  de 
Jure  or  de  facto,  In  the  city  of  Chicago.  This 
may  be  true,  and  it  may  be  true  that  there 
is  a  defect  in  the  law  in  regard  to  the  meth- 
od authorized  by  the  cities  and  villages  act 
of  creating  offices  and  filling  them,  and  an 
inconsistency,  because  of  such  defect,  be- 
tween that  act  and  the  city  dvll  service  act. 
If  so.  It  is  the  province  of  the  Legislature, 
and  not  the  court,  to  correct  such  defect  or 
inconsistency. 

Under  the  former  decisions  of  the  court, 
to  which  we  adhere,  the  demurrer  was  prop- 
erly sustained. 

Judgment  affirmed. 

(260  IlL  S4» 

WALKER  ▼.  LOVITT. 
(Supreme  Court  of  Illinois.    June  20,  1911.) 

1.  CowTRACTs  (I  144»)— CoNSTBOcnow— What 
Law  Governs. 

The  construction  and  obligation  of  a  con- 
tract must  be  determined  by  the  law  of  the 
place  where  it  is  made  or  is  to  be  performed. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  tf  724-727;  Dec,  Dig.  $  144.*] 

2.  Payment  (|  6«)— Piaob  of  Payment— Pre- 

SCMrTION. 

Where  a  contract  for  the  payment  of  money 
is  silent  on  the  subject,  the  place  of  payment  is 
the  place  where  the  contract  is  made;  the  debt- 
or being  required  to  seek  the  creditor  at  liis 
domicile  or  place  of  business. 

[Ed.  Note.— For  other  esses,  see  Payment, 
Cent.  Dig.  !!  9,  10;   Dec.  Dig.  i  6.*] 


3.  CONTBACTS  (f  145*)- I*LACrE— Deliveby. 

The  place  where  a  contract  is  made  depends 
not  on  the  place  where  it  is  actually  written, 
signed,  and  dated,  but  on  the  place  where  it  is 
delivered. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  {  728;  Dec.  Dig.  1 146.*] 

4.  UstreY  (§  2*)- Statutes. 

Hurd's  Rev.  St.  1900,  c.  74,  {  8,  provides 
that  when  any  written  contract,  wherever  pay- 
able, shall  be  made  in  Illinois  or  l>etween  cia- 
zens  or  corporations  of  that  state,  or  a  citizen 
or  corporation  thereof  and  a  citizen  or  corpora- 
tion of  any  other  state,  or  shall  be  secured  by 
a  mortgage  or  trust  deed  on  land  in  the  state, 
such  contract  may  bear  any  rate  of  interest  al- 
lowed by  law  in  Illinois,  not  exceeding  7  per 
cent  per  annum,  and,  if  any  person  or  corpora- 
tion shall  contract  to  receive  a  greater  rate  of 
interest  than  7  per  cent,  on  any  such  contract, 
he  shall  forfeit  the  whole  of  such  interest,  and 
only  be  entitled  to  recover  the  principal.  Held, 
that  such  section  applies  only  to  cases  where 
the  rate  of  interest  that  may  be  charged  by  the 
law  of  the  state  or  country  where  the  contract 
has  l>een  made  is  less  than  the  rate  that  may 
be  legally  charged  in  Illinois  in  order  to  sustain 
its  constitutionality,  and  hence  did  not  apply  to 
or  render  illegal  a  Missouri  contract  for  the 
payment  of  money  bearing  8  per  cent,  interest 
which  was  not  usurious  in  Missouri,  and  this 
notwithstanding  the  fact  that  its  performance 
was  secured  by  a  mortgage  on  Illinois  land; 
the  mortgage  b^ng  a  mere  mcideut  to  the  agree- 
ment. 

[Ed.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  M  ^15;  Dec  Dig.  J  2.»] 

6.   USUBY   (J   113»)— BUBDEN    OF   PBOOF— STAT- 
UTES. 

Where  plaintiff  sued  on  a  note  made  and 
payable  in  Missouri,  and  defendant  pleaded  that 
the  contract  was  usurious,  the  burden  was  on 
defendant  to  show  that  the  contract  was  unlaw- 
ful, and  plaintiff  was  not  bound  to  plead  the 
Missouri  mterest  statute  in  order  to  authorize 
its  admissibility. 

[E<d.  Note.— For  other  cases,  see  Usury,  Cent 
Dig.  !§  308-323 ;    Dec.  Dig.  i  113.*] 

Appeal  from  Circuit  Court,  Pilce  County; 
Harry  Higbee,  Judge. 

Action  by  A.  M.  Walker  against  William 
P.  LoTitt  Judgment  for  plaintiff  for  less 
than  the  relief  demanded,  and  he  appeals. 
Reversed  and  remanded. 

Anderson  ft  Mattbevrs,  for  appellant  W. 
B.  Williams  and  A.  Clay  Williams,  for  appel- 
lee. 

DUNN,  J.  To  an  action  on  a  promissory 
note  the  appellee  set  up  the  defense  of  usury 
as  to  all  except  a  certain  amount  which  was 
tendered  to  the  plaintiff.  The  note  on  its 
face  bore  8  per  cent  Interest,  to  l>e  com- 
pounded annually  If  not  paid  annually.  The 
note  was  dated  Louisiana,  Mo.,  and  was  pay- 
able generally.  The  payee  was  a  citizen  and 
resident  of  Missouri,  and  the  appellee  a  citi- 
zen and  resident  of  Illinois.  The  rate  of  in- 
terest was  lawful  in  Missouri.  The  note  was 
secured  by  a  mortgage  on  real  estate  in  Illi- 
nois, and  the  appellee  contends  that,  by  vir- 
tue of  section  8  of  chapter  74  of  Hard's  Stat- 
utes of  1909,  the  interest  contracted  to  be 
paid  was  forfeited.     The  circuit  court  sns- 
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tained  this  contention,  and  the  plaintiff  has 
appealed  from  tbe  judgment  directly  to  this 
court  on  tbe  ground  that  tbe  constitutionality 
of  tbe  section  mentioned  is  InTOlved.  That 
section  is  as  follows:  "When  any  written 
contract,  wherever  payable,  shall  be  made 
in  this  state,  or  between  citizens  or  corpora* 
tions  of  this  state,  or  a  citizen  or  corpora- 
tion of  this  state  and  a  citizen  or  corporation 
of  any  other  state,  territory  or  country  (or 
shall  be  secured  by  mortgage  or  trust  deed  on 
lands  in  this  state),  such  contract  may  bear 
any  rate  of  interest  allowed  by  law,  to  be  tak- 
en or  contracted  for  by  persons  or  corpora- 
tions In  this  state  or  which  is  or  which  may 
be  allowed  by  law  on  any  contract  for  money 
due  or  owing  in  this  state:  Provided,  how- 
ever, that- such  rate  of  interest  shall  not  ex- 
ceed seven  per  cent  per  annum.  And  if  any 
such  person  or  corporation  shall  contract  to 
receive  a  greater  rate  of  Interest  or  discount 
than  seven  per  cent  upon  any  such  contract 
such  person  or  corporation  shall  forfeit  the 
whole  of  said  interest  so  contracted  to  be  re- 
ceived, and  shall  be  entitled  only  to  recover 
the  principal  sum  due  to  such  person  c/^  cor- 
poration." If.  the  note  was  an  Illinois  con- 
tract, it  was  usurious  on  its  face  without 
reference  to  this  section.  If  it  was  a  Mis- 
souri contract  it  was  enforceable  in  this  state 
according  to  tbe  stipulated  rate,  though  In 
excess  of  the  rate  allowed  by  our  law,  unless 
the  Interest  was  forfeited  by  tbe  applica- 
tion of  this  section.  Phlnney  v.  Baldwin,  16 
111.  108,  61  Am.  Dec.  62;  Smith  v.  Whitaker, 
23  III.  867;  Morris  t.  Wibaux,  159  Ul.  627, 
43  N.  B.  837;  Dearlove  v.  Edwards,  166  ni. 
619,  46  N.  E.  1081.  The  question  of  the  ap- 
plication of  the  section  was  preserved  by 
propositions  of  law  submitted  to  the  court 

[1]  The  rule  Is  well  settled  that  the  va- 
lidity, construction,  and  obligation  of  a  con- 
tract must  be  determined  by  the  law  of  the 
place  where  It  Is  made  or  is  to  be  performed. 
The  law  of  the  place  becomes  a  part  of  the 
contract  and  the  courts  of  another  Jurisdic- 
tion will  enforce  it  In  accordance  with  its  le- 
gal effect  where  made  or  to  be  performed. 
Evans  v.  Anderson,  78  111.  668;  Barnes  v. 
Whitaker,  22  111.  606;  Mumford  v.  Canty,  60 
111.  870,  99  Am.  Dec.  525;  Roundtree  v.  Ba- 
ker. 52  111.  241,  4  Am.  Rep.  597;  Ck>ata  v. 
Chicago,  Rock  Island  &  Pacific  Railway  Co., 
239  111.  164,  87  X.  E.  929. 

[2]  When  a  contract  for  the  payment  of 
money  is  silent  on  tbe  subject  the  place  of 
payment  Is  presumed  to  be  tbe  place  of  mak- 
ing, and  the  debtor  must  seek  the  creditor 
at  his  domicile  or  place  of  business.  Esmay 
V.  Gorton,  18  111.  483;  De  Wolf  v.  Johnson, 
10  Wheat  367,  6  L.  Ed.  343. 

[$]  The  place  where  a  contract  Is  made 
depends,  not  upon  the  place  where  it  is  ac- 
tually written,  signed,  or  dated,  but  upon  the 
place  where  it  is  delivered,  as  consummating 
the  bargain.  Gay  v.  Ralney,  89  III.  221,  31 
Am.  Rep.  76.  The  note  here  was  delivered 
by  the  agent  of  the  appellee  to  the  payee  at 


her  residence  in  Louisiana,  Mo.,  and  she  then 
delivered  to  such  agent  a  check  for  the  face 
of  the  note.  The  contract  was  thus  consum- 
mated in  Missouri,  and  the  note  then  took 
effect  as  tbe  appellee's  obligation  to  repay 
the  money  there  where  he  had  borrowed  it. 
The  disposition  the  appellee's  agent  may 
afterward  have  made  of  the  money  cannot 
affect  the  rights  of  tbe  parties  to  the  note. 

[4]  The  substance  of  section  8  above  men- 
tioned, omitting  the  clause  referring  to  se- 
curity on  lands  in  this  state,  first  appeared 
in  our  statutes  in  1857.  The  conventional 
rate  of  Interest  in  this  state  was  then  10  per 
cent,  which  was  higher  than  tbe  rate  per- 
missible in  other  states  and  countries  from 
whose  citizens  and  corporations  the  citizens 
of  this  state  were  accustomed  to  borrow 
money,  secured  by  mortgages  on  land  in  this 
state.  Under  the  laws  of  these  other  states 
and  countries  various  results  followed  a  us- 
urious contract  ranging  from  a  forfeiture  of 
the  excess  of  interest  to  the  complete  avoid- 
ance of  the  contract  Where  a  contract  or 
loan  was  made  in  this  state,  or  between  citi- 
zens of  this  state  and  citizens  of  such  foreign 
state,  and  performance  or  payment  was  to  be 
made  in  such  foreign  state,  tbe  contract  or 
loan  was  governed  by  tbe  law  of  such  for- 
eign state,  and  was  valid  or  invalid  as  and 
to  the  extent  determined  by  such  foreign 
law.  McAllister  v.  Smith,  17  111.  328,  65  Am. 
Dec.  651;  Adams  v.  Robertson,  37  111.  45; 
Andrews  v.  Pond,  13  Pet  65,  10  L.  Ed.  61. 
Thus  a  note  given  in  New  York  by  a  citizen 
of  this  state  and  payable  there  bearing  in- 
terest at  a  rate  in  excess  of  7  per  cent,  was 
void  because  so  declared  by  the  law  of  New 
York,  though  in  Illinois  it  was  competent  to 
contract  for  10  per  cent  To  meet  this  situ- 
ation and  enable  citizens  of  this  state  to  bor- 
row money  in  other  states  whose  usury  laws 
were  more  stringent  and  to  give  obligations 
and  security  for  loans  so  made  that  should 
be  legally  binding  and  enforceable  here  against 
the  borrowers  and  their  property  .though  not 
enforceable  where  made,  the  General  Assembly 
passed  two  acts.  One,  which  went  into  effect 
February  12,  1857,  provided  that  when  any 
contract  or  loan  should  be  made  In  this  state 
or  between  citizens  of  this  state  and  any  oth- 
er state  or  country,  bearing  interest  at  a  rate 
lawful  In  this  state,  it  should  be  lawful  to 
make  the  principal  and  Interest  of  such  con- 
tract or  loan  payable  in  any  other  state  or 
territory  of  the  United  States  or  In  the  city 
of  London,  in  England,  and  in  all  such  cases 
the  contract  or  loan  should  be  governed  by 
the  laws  of  this  state  and  not  affected  by  tbe 
laws  of  tbe  state  or  country  wher^  the  same 
should  be  made  payable,  and  that  no  contract 
or  loan  theretofore  made  bearing  interest  at  a 
rate  lawful  In  this  state  when  such  contract 
was  made,  should  be  invalidated  or  in  any 
wise  Impaired  or  affected  by  reason  of  the 
same  having  been  made  payable  in  any  other 
state  or  country.  Laws  1857,  p.  38.  At  the 
same  session  "an  act  for  the  encouragement 


Digitized  by 


Google 


IlL) 


WALKEK  V.  JXmTT 


633 


and  s^urlty  of  loans  of  money"  was  passed, 
which  went  Into  effect  February  16,  1857, 
and  provided  that  it  should  be  lawful  for  any 
iwrson  or  corporation  borrowing  money  in 
this  state  to  make  notes,  bonds,  mortgages, 
and  other  securities  for  the  payment  of  prin- 
cipal or  Interest  at  the  rate  authorized  b; 
the  laws  of  this  state  payable  at  any  place 
where  the  parties  might  agree,  though  the 
legal  rate  of  interest  In  such  place  might  be 
less  than  in  this  state,  and  such  securities 
should  not  be  held  to  be  usurious  or  Invali- 
dated because  of  the  rate  of  interest  at  the 
place  where  the  paper  should  be  made  pay- 
able being  less  than  in  this  state  or  because 
of  any  usury  or  penal  law,  in  such  place.  It 
was  further  provided  that  no  plea  of  usury 
or  defense  founded  upon  an  allegation  of 
nsury  should  be  sustained  in  any  court  of  the 
state  nor  any  security  held  invalid  on  an  al- 
legation of  usury,  where  the  rate  of  interest 
did  not  exceed  that  allowed  by  the  laws  of 
this  state,  because  of  such  security  being 
payable  at  a  place  where  such. rate  of  Inter- 
est was  not  allowed.    Laws  1857,  p.  33. 

It  was  not  the  object  of  these  acts  to  re- 
strict the  power  of  the  citizen  to  contract 
for  the  payment  ef  interest.  They  were  en- 
abling acts,  and  were  intended  to  encourage 
the  lending  of  money  In  the  state  by  ena- 
bling its  citizens  to  make  a  valid  contract  to 
repay  the  money  in  the  state  where  It  was 
borrowed,  even  though  it  was  recognized  that 
the  contract  would  be  void  in  that  state. 
Their  effect  and  intention  was  not  to  make 
void  any  contract  which  would  be  valid  un- 
der the  law  of  a  foreign  state,  but  to  make 
valid  against  citizens  of  Illinois,  and  their 
property,  contracts  which  under  the  law  of 
the  state  where  made  would  be  void.  They 
were  therefore  open  to  no  constitutional  ob- 
jection. In  Fowler  v.  Equitable  Trust  Co., 
141  U.  S.  384,  12  Sup.  Ct.  1,  35  L.  Ed.  786, 
they  were  enforced  by  the  Supreme  Court  of 
the  United  States  in  a  case  where  it  was 
sought  to  Interpose  the  defense  that  the 
contract  of  loan  was  a  New  York  contract 
payable  In  New  Tork  and  was  void  under 
the  usury  laws  of  that  state. 

In  the  revision  of  1874  these  two  statutes 
were  repealed  and  a  single  section  was  en- 
acted on  the  subject,  as  follows:  "When 
any  bond,  bill,  draft,  acceptance,  mortgage 
or  other  contract,  shall  have  been  or  shall 
be  made  in  this  state,  or  between  citizens  of 
this  state,  or  a  citizen  of  this  state  and  any 
other  state,  territory  or  country,  bearing  In- 
terest at  a  rate  lawful  by  the  laws  of  this 
state,  may  be  made  payable  in  any  other 
state,  territory  or  country,  such  confrncts 
shall  be  governed  by  the  laws  of  this  state." 
Rev.  8t  1874,  c.  74,  §  8.  In  1875  this  section 
was  amended  so  as  to  read  precisely  as  It 
does  now,  except  for  immaterial  verbal 
changes  and  the  rate,  which,  has  since  been 
reduced  from  10  to  7  per  cent.  Laws  1875. 
p.  86.  The  object  of  the  Legislature  has  al- 
ways been  the  same — to  enable  citizens  to 


borrow  money  outside  the  state  at  the  high- 
est rate  permitted  by  law  within  the  state, 
and  to  give  valid  obligations  therefor,  though 
such  obligations  may  be  invalid  by  the  law 
of  the  state  where  made.  The  Legislature 
has  power  thus  to  make  contracts  otherwise 
invalid  enforceable  In  this  state,  for  in  so  do- 
ing it  violates  no  constitutional  limitation. 
If  It  is  undertiaken  to  invalidate  legal  con- 
tracts made  in  another  state,  the  case  is 
different.  Such  action  would  deny  to  the 
parties  to  the  contract  the  equal  protection 
of  the  laws"  and  abridge  their  privileges  as 
citizens  of  the  United  States,  and  deprive 
them,  without  due  process  of  law,  of  the 
liberty  of  making  contracts  outside  of  the 
state  in  regard  to  their  property.  The  Leg- 
islature of  a  state  has  no  power  to  prohibit 
Its  citizens  from  making,  beyond  the  limits 
of  the  state,  contracts  lawful  in  the  place 
where  they  are  made,  even  -though  such  con- 
tracts may  concern  property  within  the 
state.  Allgeyer  v.  State  of  Louisiana,  165  U. 
S.  578,  17  Sup.  Ct  427,  41  L.  Ed.  832.  The 
validity  of  the  contract  here  is  in  no  way 
affected  by  the  fact  that  its  performance 
was  secured  by  a  mortgage  of  Illinois  land. 
The  mortgage  was  but  an  incident  of  the 
agreement  "The  mere  taking  of  foreign  se- 
curity does  not  necessarily  draw  after  it 
the  consequence  that  the  contract  is  to  be 
fulfilled  where  the  security  is  taken.  The 
legal  fulflliment  of  a  contract  of  loan  on 
the  part  of  the  borrower  is  repayment  of  the 
money  and  the  security  given  Is  but  the  means 
of  securing  what  he  has  contracted  for, 
which  in  the  eye  of  the  law  is  to  pay  where 
he  borrows,  unless  another  place  of  pay- 
ment be  expressly  designated  by  the  con- 
tract" De  Wolf  V.  Johnson,  supra;  Cogh- 
lan  V.  South  Carolina  Railroad  Co.,  142  U. 
S.  101,  12  Sup.  Ct  150,  35  L.  Ed.  951;  Man- 
hattan Life  Ins.  Co.  T.  Johnson,  188  N.  Y. 
108,  80  N.  E.  658,  9  L.  R.  A.  (N.  S.)  1142; 
Lockwood  V.  Mitchell,  7  Ohio  St  387,  70 
Am.  Dec.  78.  The  section'  of  the  statute  un- 
der consideration,  without  violating  consti- 
tutional rights,  can  be  applied  only  to 
cases  where  the  rate  of  interest  that  may  be 
charged  by  the  law  of  the  state  or  country 
where  the  contract  is  made  Is  less  than 
the  rate  than  may  lawfully  be  charged  in 
this  state. 

A  distinction  is  sought  to  be  drawn  by 
counsel  for  appellee  between  statutes  which 
declare  a  usurious  contract  void  and  those 
which  merely  provide  for  a  forfeiture  "of  in- 
terest but  the  difference  Is  only  one  of  de- 
gree, and  not  of  kind.  No  more  authority 
exists  for  taking  from  an  Individual  the 
benefit  of  a  part  of  his  contract  than  for 
taking  all. 

[SI  It  Is  also  insisted  that  the  appellant 
did  not  plead  the  Missouri  statute  in  regard 
to  Interest  and  therefore  it  was  not  prop- 
erly admitted  in  evidence.  It  was  not  nec- 
essary for  the  appellant  to  aver  or  prove  the 
law   of   MissourL     The   burden   of  proving 
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asniy  was  on  the  defendant  relying  upon  It 
as  a  defense.  The  appellant  claimed  a  re- 
covery not  because  of  the  law  of  Missouri 
bnt  npon  the  contract,  and,  if  that  was  un- 
lawful, the  burden  of  showing  it  was  on  the 
appellee^  Dearlove  v.  Edwards,  supra; 
Smith  y.  Whltaker,  supra. 

The  Judgment  will  be  reversed  and  the 
cause  remanded. 

Reversed  and  remanded. 


(202  N.  T.  688) 

KELLER  V.  HALSBI  et  al. 
(Conrt  of  Appeals  of  New  York.    June  6,  1911.) 

1.  Tbial  (f   140*)— DiBKcnoN   or   Vebdict— 
When  Authobized. 

Where  the  testimony  of  plaintiff  testifying 
in  his  own  behalf  establishes  a  prima  facie  case, 
a  directed  verdict  for  defendant  is  erroneous, 
though  tbe  evidence  of  defendant  stronf^ly  tends 
to  require  a  verdict  for  him;  tlie  credibility  of 
the  witnesses  being  for  the  juiy. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Si  334,  335 ;    Dec  Dig.  {  140.*] 

2.  Bbokebs  (S  38*)  — Stocks  — Sales  — Cok- 
•  TBACTs— Evidence. 

In  an  action  against  stockbrokers  for  the 
conversion  of  plaintiff's  stock  purchased  on  mar- 
gin, evidence  held  to  require  submission  to  the 
jnry  of  the  issue  wheUier  the  brokers  agreed  to 
caii^  stock  for  plaintifC  without  calling  on  him 
for  further  margins,  on  the  deposit  made  by 
him  becoming  exhausted. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Dec  Dig.  t  38.*] 

3.  Bbokebs  (§  24*)— Stocks— Sales. 

A  stockbroker  may  waive  previous  notice 
calling  for  margins  and  agree  in  the  future  to 
buy  and  carry  on  a  nominal  margin  the  stock 
for  a  customer,  and  the  mere  service  of  a  notice 
after  such  a  contract  can  only  be  consideied  as 
evidence  in  connection  with  the  testimony  es- 
tablishmg  tbe  agreement 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  19;   Dec.  Dig.  S  24.*] 

4.  Bbokebs  (S  24*)— Stocks— SAias—CoNVEB- 
aioN. 

Where  brokers  purchased  stocks  for  a  cus- 
tomer under  an  agreement  binding  them  to  carry 
the  stock  for  a  nominal  margin,  the  stocks  pur- 
chased l>ecame  the  property  of  the  customer, 
subject  to  the  lien  created  by  the  customer 
pledging  tbe  stock  with  the  brokers,  and  a  sale 
by  the  brokers  without  authority  was  a  conver- 
sion. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  §  19;  Dec.  Dig.  S  24.*] 

6.  Bbokebs     (S     88*)  —  Stocks  —  WaoNornr. 

Sales— Ratification— Question  fob  Juby. 
Whether  a  customer  of  stockbrokers  rati- 
fied a  wrongful  sale  of  stocks  by  the  brokers, 
held,  under  the  evidence  for  the  jury. 

VBd.  Note.— For  other  cases,  see  Brokers, 
Dec.  TWg.  {  8&*] 

6.  Tbial   (J    143*)  —  Mailino   of  Lettebs  — 

Question  fob  Ji;by. 

Whether  letters  from  a  party  reached  the 
adverse  party  is  for  the  jury  under  the  evi- 
dence of  the  party  that  tbe  letters  were  writ- 
ten, copied  and  mailed  in  the  usual  course  of 
bunness,  and  of  the  evidence  of  the  adverse 
party  that  he  had  never  received  them. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §8  342,  343;    Dec.  Dig.  i  143.*] 

Height  and  Werner,  JJ.,  dissenting. 


Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  William  B.  Keller  against 
Charles  D.  Halsey  and  others.  From  a  judg- 
ment of  the  Appellate  Division  (136  App. 
Dlv.  940,  121  N.  X.  Supp.  1137)  affirming  a 
Judgment  entered  on  a  directed  verdict  for 
defendants,  plaintiff  appeals.  Reversed,  and 
new  trial  granted. 

Tbe  plaintiff  alleged  in  his  complaint  that 
on  the  3d  and  4th  days  of  October,  1904,  tbe 
defendants,  acting  as  his  brokers  and  pursu- 
ant to  bis  orders,  purchased  for  him  3,000 
shares  of  the  preferred  stock  of  the  United 
States  Steel  Corporation ;  that  he  paid  them 
$2,250  on  account,  and  they  agreed  to  ad- 
vance such  further  sums  as  were  needed  to 
complete  the  purchase  and  carry  said  shares 
for  him  untU  he  gave  directions  to  sell ;  that 
on  the  4th,  5th,  and  10th  days  of  October, 
without  authority  from  him  and  without  giv- 
ing him  notice  of  the  time,  place,  and  man- 
ner, they  wrongfully  sold  said  shares  of 
stock  and  converted  them  to  their  own  use  to 
his  damage  In  the  stun  of  1112,712.50. 

The  defendants  by  their  answer  admitted 
the  purchase,  but  alleged  that  they  reserved 
the  right  to  close  the  transaction  when  tbe 
margin  was  exhausted  without  further  no- 
tice ;  that  the  margin  of  the  plaintiff  became 
exhausted,  although  they  duly  notified  him 
to  make  further  payments,  and  thereupon 
they  sold  said  shares  at  different  dates  com- 
mencing on  the  4th  and  ending  on  the  lOtb 
of  October,  1904,  In  accordance  with  the 
rules  and  custom  of  tbe  New  York  Stock  Eix- 
change  where  the  order  was  executed;  that 
they  promptly  rendered  the  plaintiff  an  ac- 
count of  the  transaction,  to  which  he  not 
only  made  no  objection,  bnt,  on  the  other 
hand,  ratified  and  afilrmed  the  same.  They 
also  pleaded  a  counterclaim  for  a  balance 
due  them  on  the  transaction  amounting  to 
$4.77,  and  a  reply  thereto  was  served  by  the 
plaintiff. 

On  the  first  trial,  the  Jury  rendered  a  ver- 
dict In  favor  of  tbe  plaintiff  for  the  sum  of 
$26,054,  but  the  Judgment  entered  thereon 
was  reversed  on  appeal  by  tbe  Appellate  Di- 
vision upon  the  ground  that  the  verdict  was 
not  warranted  by  the  evidence.  130  App. 
Dlv.  598,  115  N.  Y.  Supp.  564.  Upon  a  re- 
trial at  the  close  of  all  the  evidence,  the 
court  directed  a  verdict  in  favor  of  the  de- 
fendants, although  the  plaintiff  asked  to  go 
to  the  Jury  on  all  the  Issues.  Upon  appeal 
to  the  Appellate  Division,  the  Judgment  en- 
tered on  the  verdict  so  directed  was  unani- 
mously affirmed,  and  the  plalatlff  appealed 
to  this  court 

Frederick  Wiener,  for  appellant  Everett 
P.  Wheeler,  for  respondents. 

VANN,  J.  (after  stating  the  facts  as  above). 
[1]  The  question  presented  by  this  appeal  Is 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  ft  Hep'r  Indexes 
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whether  ni>on  any  reasonable  view  of  the  ev- 
idence the  Jury  could  have  found  a  verdict 
In  favor  of-  the  plaintiff  for  any  amount 
The  answer  to  that  question  depends  main- 
ly upon  the  testimony  of  the  plaintiff  hlm- 
felf,  who  was  sworn  as  a  witness  In  his  own 
behalf,  and  if  his  testimony  was  sufficient  to 
make  out  a  prima  fade  case  the  Judgment 
against  him  should  be  reversed,  even  If  the 
evidence  produced  in  behalf  of  the  defend- 
ants strongly  tended  to  require  a  verdict  in 
their  favor.  The  credibility  of  the  witness- 
es was  for  the  jury,  and  by  the  action  of  the 
trial  court  in  directing  a  verdict  the  plaintiff 
was  prevented  from  having  their  judgment 
upon  that  subject 

[2]  The  testimony  of  the  plaintiff  was  sub- 
stantially as  follows:  He  began  to  deal  with 
the  defendants  as  brokers  In  October,  1903, 
and  during  the  next  six  months  made  re- 
peated purchases  and  sales  through  them  of 
stocks  upon  a  margin.  During  this  period, 
on  one  occasion  they  carried  for  a  very  short 
time  a  purchase  on  account  of  the  plaintiff 
amounting  to  more  than  $100,000  on  a  mar- 
gin of  less  than  $1,300.  In  May,  1904,  after 
sustaining  heavy  losses,  he  sold  his  holdings 
with  them,  paid  all  he  owed  them,  and  ceas- 
ed to  operate  in  stocks  until  the  latter  part 
of  the  following  Sbptember,  when  upon  the 
urgent  advice  of  Mr.  Halsey,  one  Of  the  de- 
fendants, he  bought  in  different  lots  1,000 
shares  of  Reading  at  68  and  a  fraction;  the 
first  purchase  having  been  made  on  the  26th 
and  the  last  on  the  29th.  No  margin  was 
asked  for  and  none  was  paid  untU  the  1st  of 
October,  when  the  plaintiff  gave  them  a 
check  for  $1,000.  On  the  same  day  .Mr.  Hal- 
aey  called  him  on  the  telephone,  and,  stating 
that  he  had  information  of  a  rise  In  the  val- 
ue of  Steel  preferred,  urged  him  to  buy  some. 
The  plaintiff  declined,  but  a  day  or  two  later 
be  was  called  up  again  by  Mr.  Halsey,  and 
upon  his  advice  gave  an  order  to  buy  600 
shares  of  that  stock.  No  margin  was  fur- 
nished, except  said  sum  of  $1,000  paid  on  the 
1st,  until  the  morning  of  the  4th,  when  the 
plaintiff  had  a  personal  Interview  with  Mr. 
Halsey  at  the  office  of  the  defendants.  Aft- 
er some  general  conversation  about  stocks, 
Mr.  Halsey  stated  that  Steel  preferred  was 
booming,  and  he  was  advising  all  his  friends 
and  customers  to  buy  it  The  plaintiff  said: 
"Mr.  Halsey,  I  have  already  bought  600 
shares  of  Steel  preferred  on  your  recommen- 
dation and  I  would  like  to  carry  more,  but  I 
am  not  so  sure  about  the  information.  Now 
what  is  this  information?  Between  man  and 
man,  is  it  reliable?"  Mr.  Halsey  replied: 
"Our  sources  of  information  are  very  good. 
I  believe  they  can  be  relied  upon,  and  I  think 
that  Steel  preferred  is  a  good  purchase." 
In  response  to  the  suggestion  that  he  should 
carry  more  of  that  stock,  the  plaintiff  said: 
"That  is  all  very  well,  Mr.  Halsey ;  but  if  I 
go  In  for  more  Steel  I  want  to  go  in  for  a 
long  pull.    I  don't  int^td  to  jump  In  and  out 


in  the  usual  way,  and  if  your  Information  Is 
correct  I  Can  make  a  good  many  points  of 
profit;  but  before  I  do  anything  further  1 
want  to  have  an  understanding  with  you  as 
to  where  I  stand  and.  what  you  are  going  to 
do  for  me.  I  have  lost  a  bunch  of  money  in 
this  office,  as  you  know — more  than  I  can 
afford,  I  don't  want  to  lose  any  more  if  I 
can  help  it,  but  here  is  my  check  on  ac- 
count," and  thereupon  he  lianded  Mr.  Halsey 
a  check  for  $1,000.  This  made  $2,000  in  aU 
that  had  been  paid  by  the  plaintiff  on  ac- 
count of  both  the  Reading  and  the  Steel  pre- 
ferred that  he  had  purchased.  Continuing 
the  conversation,  he  said:  "Now  I  don't  want 
to  take  on  any  more  Steel  preferred  than  I 
see  my  way  through  with,  and  I  want  to 
know  where  I  stand  with  you."  Mr.  Halsey 
said:  "Keller,  I  Imow  that  you  have  lost  a 
bunch  of  money  in  this  office,  and  we  want 
to  see  you  win  It  back.  We  know  how  you 
operate.  We  know  what  you  are  doing.  We 
know  how  you  work.  You  place  your  orders, 
and  we  will  execute  them."  The  plaintiff 
replied:  "That  Is  all  well  enough,  Mr.  Hal- 
sey, but  that  is  not  exactly  what  I  am  try- 
ing to  drive  at  Ton  know  there  are  slumps 
and  recessions  in  the  market,  and  you  know 
it  better  than  I  do,  and  I  will  be  frank 
enough  to  say  that  I  am  not  prepared  to  put 
up  a  margin  every  time  the  market  sags  off 
a  little."  Thereupon  Mr.  Halsey,  placing  his 
hand  on  the  shoulder  of  the  plaintiff,  said: 
"All  right,  Keller,  we  will  carry  you 
through."  The  plaintiff  expressed  Ills  thanks, 
and  after  shaking  hands  with  Mr.  Halsey  on 
his  statement  said  to  him:  "On  this  under- 
standing, you  may  place  another  order  for 
my  account  for  1,600  shares  Steel  preferred, 
additional,  at  the  market"  That  purchase 
was  at  once  made;  the  order  having  been 
given  In  his  presence. 

The  plaintiff  remained  In  the  office  about 
half  an  hour  after  this  conversation,  watch- 
ing the  market  and  seeing  that  he  had  made 
a  small  profit  on  his  Reading  he  ordered  It 
sold  and  realized  a  net  gain  of  $287.60, 
which  was  placed  to  his  credit  In  his  ac- 
count While  still  in  the  office  be  observed 
a  recession  in  Steel  preferred,  and  said  to 
Mr.  Halsey :  "You  notice  Steel  preferred  is 
off  a  little."  Mr.  Halsey  replied :  "Yes ;  but 
that  is  only  a  natural  reaction.  Don't  be 
alarmed."  The  plaintiff  remained  in  the  of- 
fice, and,  observing  that  Steel  preferred  had 
fallen  a  little  more  still,  be  went  to  Mr.  Hal- 
sey and  said:  "I  am  carrying  a  pretty  good 
load  of  Steel.  Wouldn't  It  be  a  good  idea 
to  take  on  a  little  more  to  average  up,  be- 
cause of  the  recession  in  price?"  Mr.  Htd- 
sey  replied,  "It  wouldn't  be  a  bad  idea," 
and  thereupon  the  plaintiff  gave  bim  an  ad- 
ditional order  for  1,000  shares  of  Steel  pre- 
ferred at  the  market  price.  The  order  was 
promptly  executed,  making  In  all  8,000 
shares  of  Steel  preferred  purchased  at  an 
average  of  76  and  a  fraction,  or  for  about^ 
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$228,000,  although  the  mtire  margin  paid  by 
the  plaintiff,  Including  the  profit  on  the 
Reading,  was  but  $2,287.50. 

In  a  short  time  the  plaintiff  left  for  bis 
oflBce,  but  on  the  way  he  called  up  the  de- 
fendants by  telephone  and  Mr.  Dailey,  a 
member  of  the  firm,  in  response  to  the  plain- 
tiff's inquiry,  said  that  the  market  had  re- 
ceded a  little  more,  and  added:  "Hold  on 
a  minute;  Mr.  Halsey  wants  to  talk  with 
you."  Mr.  Halsey  then  said:  "I  wanted  to 
ask  you  If  you  could  not  put  up  a  little 
more  margin."  The  plaintiff  said:  "No. 
Our  understanding  was  that  I  was  not  to 
be  called  upon  every  time  the  market  sagged 
off  a  littie."  Mr.  Halsey  said:  "Well,  how 
about  unloading  a  little  bit?  You  are  car- 
rying a  big  load."  The  plaintiff  said:  "I 
know  It,  but  I  don't  want  to  sell  at  pres- 
.  ent"  Mr.  Halsey  replied,  "All  right,  Keller, 
we  win  have  to  sweat  It  out  together,"  and 
that  ended  the  conversation,  which  took 
place  between  12  and  1. 

Before  3  o'clock  of  the  same  day,  and 
within  an  hour  or  two  after  the  purchase  of 
the  2,500  shares,  the  plaintiff  was  called  on 
the  telephone  and  he  recognized  the  voice 
of  Mr.  Dnlley,  who  said :  "Keller,  Steel  went 
off  still  more,  and  we  sold  1,300  shares  of 
your  Steel  preferred."  The  plaintiff  asked, 
"What  is  that?"  and  Mr.  Dailey  repeated 
his  statement.  The  plaintiff  said:  "Well, 
you  had  a  hell  of  a  gall.  You  didn't  have 
any  order  from  me,  and  you  had  no  right 
to  sell.  I  won't  stand  for  that  sort  of  busi- 
ness. My  understanding  with  Halsey  this 
morning  was  that  I  was  to  be  carried  and 
was  not  to  be  asked  for  additional  margin, 
and  now  you  have  sold  1,300  of  the  Steel 
preferred  without  my  order.  It  Is  a  hell  of 
a  skin  game.  You  have  gone  back  on  your 
word,  and  I  won't  stand  for  It."  Mr.  Dai- 
ley said:  "Don't  get  excited;  don't  get  so 
mad."  The  plaintiff  answered:  "I  have  got 
a  right  to  get  mad.  You  went  back  on  your 
agreement  You  sold  out  1,300  of  my  Steel 
preferred.  You  caused  me  a  big  loss,  and 
I  won't  stand  for  It  I  know  the  stock  is 
going  up  and  you  know  the  stock  is  going 
up,  and  here  you  have  sold  me  out  at  a 
loss." 

The  plaintiff  further  testified  that  nothing 
more  occurred  between  the  parties  until  the 
morning  of  the  6th,  when  he  received  notice 
of  the  sale  of  200  shares  more  of  his  Steel 
preferred,  with  a  letter,  dated  the  6tb, 
which,  among  other  things,  stated:  "On  the 
rally  this  afternoon,  we  thought  It  advisable 
to  lighten  up  a  little,  which  we  did  to  the 
extent  of  200  shares,  as  per  report  herewith. 
While  Steel  preferred  had  a  setback  to-day 
in  conjunction  with  the  rest  of  the  market, 
from  what  -we  hear  we  really  believe  there 
Is  going  to  be  a  further  advance  In  it  and 
a  consequent  opportunity  to  make  up  past 
losses.  We  would,  therefore,  urge  you  to, 
if  at  all  possible,  arrange  matters  so  as  to 
protect  your  present  holdings  and  take  ad- 


vantage of  any  opportunity  that  may  offer. 
In  the  meantime  we  will  do  what  we  can 
and  take  such  action  as  we  may  deem  advis- 
able and  best  for  both  your  Interests  and. 
our  own  protection,  but  with  the  under- 
standing that  the  matter  Is  left  entirely  to 
us,  and  that  you  are  to  make  good  any  debit 
or  loss  that  may  result." 

The  plaintiff  swore  that  when  these  sales 
were  made  no  more  margin  had  been  de- 
manded; that  he  had  given  no  authority  to 
sell  any  of  his  Steel  preferred,  and  that 
when  he  received  this  letter  on  the  morn- 
ing of  October  6tb,  he  called  the  defendants 
up  on  the  phone  and  said  that  he  had  re- 
ceived notice  of  the  sale  of  200  shares  more, 
and  added:  "Yon  had  no  right  to  sell  It 
I  never  gave  you  an  order,  and  I  think  your 
action  Is  arbitrary.  1  also  received  your 
letter  In  which  you  told  me  you  were  going 
to  take  my  account  In  your  own  hands  and 
do  as  you  please  with  It  That  Is  not  right 
or  It  is  not  fair,  according  to  our  agreement 
and  understanding.  Of  course,  at  the  pres-. 
ent  time  I  am  helpless,  and  your  arbitrary 
action  in  taking  my  account  out  of  my 
hands  and  operating  it  as  yon  may  see  fit 
for  yourselves  Is  dead  wrong,  and  1  object. 
I  objected  to  the  sale  of  the  1,300,  and  I 
object  to  the  sale  of  the  200  which  you  now 
report  to  me.  It  is  a  damn  skin  game.  It 
Is  an  outrage." 

According  to  the  plaintiff's  version,  there 
was  no  further  communication  between  the 
parties  until  about  the  10th  or  11th,  when 
Mr.  Halsey  called  him  on  the  telephone,  and 
said:  "We  have  sold  out  your  1,500  shares 
and  the  .balance  of  your  Steel  preferred." 
The  plaintiff  replied:  "Well,  that  is  Just  in 
line  with  the  other  work  that  you  have  been 
doing  with  the  1,300  and  the  200.  You  sold 
it  out  without  my  authority,  and  I  suppose 
I  will  have  to  take  my  medicine.  You  have 
violated  your  agreement  You  have  not  k^pt 
faith  with  me."  The  sales  resulted  in  a  loss 
to  the  plaintiff  of  his  entire  margin,  left 
him  in  debt  to  the  amount  of  $4.77,  and  pre- 
vented him  from  realizing  a  fine  profit  from 
a  rise  in  the  market  which  began  soon  and 
continued  for  a  long  time.  He  made  no  fur- 
ther protest  but  the  next  day,  on  receipt  of 
a  statement  of  the  transaction,  he  called  up 
the  defendants,  said  that  he  had  received  It, 
and  added:  "I  see  I  am  indebted  to  yon, 
according  to  your  statement,  $4.77.  I  sup- 
pose you  will  be  sending  a  man  around  to 
collect  It" — and  In  great  Indignation  hung 
up  the  receiver  without  waiting  for  a  reply. 
No  effort  however,  was  made  to  collect  it 
and  no  further  communication  passed  be- 
tween the  parties  until  this  action  was  com- 
menced on  the  17tb  of  March,  1906. 

During  the  entire  time  that  the  plaintiff 
dealt  with  the  defendants,  on  the  day  after 
each  transaction  he  usually,  but  not  inva- 
riably, received  a  printed  blank  In  which 
was  written  the  purchases  or  sales  of  the 
day  before^  and  at  the  bottom,  beneath  the 
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first  printed  signature  of  the  defendants' 
firm,  was  the  following  footnote  in  very  fine 
print:  "It  Is  hereby  understood  and  agreed 
that  on  all  marginal  business  the  right  Is 
reserved  to  close  transactions  when  margins 
are  becoming  exhausted  without  further  no- 
tice and  to  settle  contracts  in  accordance 
with  rules  and  customs  of  Exchange  where 
order  is  executed.  C.  D.  Halsey  &  Co." 
The  plaintiff  testified  that  be  never  read 
this  notice' until  his  attention  was-  called  to 
It  by  his  counsel  at  about  the  time  the  ac- 
tion was  commenced. 

No  argument  is  needed  to  show  that  the 
conversation  between  the  parties,  If  It  took 
place,  authorized  the  Inference  that  a  con- 
tract was  made  and  at  once  acted  upon  by 
the  plaintiff.  We  have  quoted  his  testimony 
at  such  great  length,  because  we  do  not  read 
it  in  several  resiwcts  as  the  Justices  of  the 
Appellate  Division  did  when  they  beard  the 
first  appeal,  assuming  that  the  evidence  was 
the  same  on  both  trials,  as  seems  to  be  con- 
ceded. They  regarded  the  testimony  of  the 
plaintiff  as  incredible  and  as  wholly  without 
corroboration.  We  also  regard  hie  testimony 
standing  alone  as  hard  to  believe,  but,  as  it 
seems  to  us.  It  was  corroborated  by  the  con- 
ceded fact  that  the  defendants  bought  stock 
for  him  at  a  cost  of  over  $228,000  on  a 
margin  of  about  1  per  cent;  although,  as  Mr. 
Halsey  testlfled,  the  usual  margin  on  this 
stock  is  7  per  cent.  This  Indicates  that  In 
view  of  the  standing  of  the  plaintiff,  as  the 
editor  of  a  trade  journal,  and  his  previous 
losses,  owing,  as  they  wrote  bim,  "to  the  dan- 
ger of  stop  orders,"  they  wished  to  help  him 
retrieve  his  misfortunes,  and  that  they  were 
willing  to  make  an  exception  in  his  case  and 
deal  with  blm  on  terms  of  unusual  liberality. 
Their  large  purchases  on  a  nominal  margin 
bear  with  force  on  his  theory  that  they  made 
the  special  agreement  to  buy  and  carry  stocks 
for  him  without  requiring  the  usual  margin, 
or  one  with  any  reasonable  proportion  to  the 
amount  expended.  He  told  them  when  the 
purchases  were  made  that  he  could  not  put 
op  more  margin,  yet  they  departed  from  the 
custom  of  the  trade  and  their  own  custom  to 
the  extent  of  investing  a  fortune  for  blm 
with  no  security  to  speak  of,  except  the  in- 
vestment itself,  which  from  Its  nature  was 
precarious.  These  facts  corroborated  the 
plaintiff's  story,  however  Improbable  it  might 
be  in  itself,  and,  making  it  possible  of  belief, 
presented  a  question  of  fact  for  the  Jury  as 
to  whether  the  agreement  as  sworn  to  by  bim 
was  actually  made.  The  strong  conflict  in 
the  evidence  through  the  positive  denials  of 
the  defendants  is  not  now  material,  for  the 
jury  might  have  believed  him. 

If  such  a  contract  was  made,  even  If  it 
was  too  Indefinite  for  specific  performance.  It 
was  not  wholly  without  effect  It  Was  at 
least  a  waiver  of  the  usual  course  of  deal- 
ing and  of  all  notices  given  as  to  the  terms 
upon  which  stocks  would  be  bought  and  car- 
ried.   When    reasonably    construed,    as    It 


should  be,  it  did  not  run  for  all  time,  but 
for  a  reasonable  time,  nor  provide  for  an  un- 
limited amount  of  purchases,  but  for  a  rea- 
sonable amount  The  parties  are  presumed, 
In  the  absence  of  specific  language,  to  have 
Intended  a  reasonable,  and  not  an  unrea- 
sonable, result  The  purchases  in  fact  made 
must  be  deemed  reasonable  in  amount,  be- 
cause they  were  approved  by  the  defendants 
when  ordered.  In  case  of  a  heavy  fall  In  the 
price  of  the  shares,  a  reasonable  construc- 
tion of  the  contract  would  not  permit  the 
plaintiff  to  Insist  that  they  should  be  carried 
without  further  margin,  but  would  authorize 
the  defendants  to  demand  more  money,  and, 
if  the  demand  was  not  complied  with  within 
a  reasonable  time,  to  sell  upon  reasonable 
notice.  Whether  the  demand,  if  made,  or 
the  notice.  If  liven,  was  reasonable  or  not 
would  depend  on  all  the  circumstances  and 
thus  present  a  question  of  fact,  unless  so  ob- 
viously unreasonable  as  to  present  simply  a 
question  of  law. 

[3]  The  defendants  insist  that  the  purchas- 
es In  question  were  made  pursuant  to  a  con- 
tract in  writing,  and  they  base  tbelr  claim  on 
the  footpote  appended  to  previous  notices, 
and  especially  on  one  dated  September  26, 
1004,  relating  to  the  purchase  of  the  shares 
of  Reading.  The  notice  by  mall  of  the  pur- 
chase of  the  first  1,500  shares  of  Steel  pre- 
ferred had  no  effect,  as  they  were  bought 
and  sold  on  the  same  day  and  within  a  pe- 
riod of  about  two  hours.  The  defendants 
could  waive  all  previous  notices  and  agree 
In  the  future  to  buy  and  carry  on  a  nominal 
margin,  and  this  Is  the  legal  effect  of  the 
agreement,  if  one  was  made.  The  plaintiff 
does  not  attempt  to  enforce  by  specific  per- 
formance, but  sues  for  the  conversion  of  his 
property,  Invoking  the  agreement  as  a  waiver, 
and.  If  made,  It  was  effective  as  a  waiver  as 
to  the  shares  bought  after  the  alleged  ar- 
rangement and  in  reliance  thereon.  The 
service  of  a  notice  after  each  purchase  with 
the  usual  footnote  did  not,  under  the  cir- 
cumstances, conclusively  establish  a  written 
contract,  and  had  effect  only  as  evidence  to 
be  considered  in  connection  with  the  testi- 
mony of  the  plaintiff.  Such  a  notice  is  not 
like  an  insurance  policy- on  which  the  com- 
pany signing  is  sued,  or  a  deed  which  conveys 
the  title,  although  both,  like  the  footnote,  are 
signed  by  one  party  only.  While  acceptance 
of  a  policy  or  deed  completes  the  contract, 
the  mere  receipt  of  a  notice  with  a  footnote 
may  or  may  not  make  a  contract,  depending 
on  the  Intention  as  shown  by  the  surround- 
ing facts. 

[4]  As  each  purchase  was  made,  the  plain- 
tiff became  the  owner  of  the  shares  and  the 
pledgor  thereof  to  the  defendants.  They 
were  bis  property,  subject  to  the  lien  of  the 
pledgees,  and  a  sale  thereof  without  author- 
ity would  constitute  a  conversion.  Content 
V.  Banner,  184  N.  Y.  121,  124,  T6  N.  B.  913. 
If  the  agreement  was  made,  the  defendant 
bad  no  right  to  caQ  for  more  margin,  nnleas 
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the  price  of  the  shares  fell  so  decidedly  as 
to  make  It  unreasonable  to  carry  tbem  longer 
without  further  protection,  and  whether  it 
did  or  not  Involved  a  question  of  fact  No 
demand  for  more  margin,  however,  was  actu- 
ally made.  If  the  plaintiff  Is  to  be  believed, 
for  he  denied  receiving  any  letter  to  that  ef- 
fect, and  testified  that  when  Mr.  Halsey  sug- 
gested "a  little  more  margin,"  and  spoke  of 
"unloading  a  little  bit,"  he  peremptorily  re- 
fused on  the  strength  of  their  understanding, 
whereupon  Mr.  Halsey  closed  the  conversa- 
tion by  saying,  "All  right,  Keller,  we  will 
have  to  sweat  It  out  together."  The  letter 
of  October  5th  was  neither  received  nor  writ- 
ten until  after  the  1,500  shares  had  been 
sold,  so  that  it  had  no  application,  except  to 
the  last  sale,  . 

Even  if  the  agreement  was  not  made,  the 
defendants  had  no  right  to  sell  the  shares 
without  notice,  yet  within  an  hour  or  two 
after  the  purchase  of  the  2,500  shares  they 
sold  a  majority  thereof,  according  to  the  evi- 
dence of  the  plaintiff,  without  notice  and 
without  authority.  Content  v.  Banner,  supra. 
The  defendants  did  not  attempt  to  prove  no- 
tice of  time  and  place  of  sale,  but  rested  on 
the  rules  of  the  Stock  Exchange,  although 
Mr.  Halsey  testified  that  they  applied  only 
to  dealings  between  brokers. 

[S]  Whether  the  plaintiff  ratified  the  sales 
Involved  a  question  of  fact  He  protested 
vigorously,  and,  while  he  used  language 
which  is  invoked  to  establish  acquiescence, 
the  Jury  might  have  found  that  it  was  a  cry 
of  despair,  made  because  he  could  not  help 
himself,  as  the  defendants  had  the  power  to 
sell,  even  If  they  had  no  right  to  sell.  The 
statement  sent  by  the  defendants  showing  a 
small  balance  In  their  favor,  when  read  In 
connection  with  the  protest  of  the  plaintiff, 
obviously  did  not  establish  an  account  stated. 

[S]  Whether  certain  letters  from  the  de- 
fendants calling  for  more  margin  reached  the 
plaintiff  was  likewise  a  question  of  fact  for 
the  evidence  that  they  were  written,  copied, 
and  mailed  in  the  usual  course  of  business 
was  met  by  his  statement  that  he  never  re- 
ceived them. 

The  case  turns  on  the  question  whether  the 
alleged  agreement  was  actually  made,  and 
that  was  a  question  of  fact,  with  the  plain- 
tiff's version  supported  by  the  corroboration 
mentioned,  and  contradicted  by  the  testimony 
of  two  of  the  defendants,  as  well  as  by  the 
written  evidence.  It  was  for  the  Jury  to 
look  into  the  faces  of  the  witnesses,  and.  In 
view  of  the  burden  of  proof  and  of  all  the 
circumstances  and  probabilities,  to  decide 
whether  the  plaintiff  was  to  be  believed.  He 
had  the  legal  right  to  have  the  Jury  pass 
upon  his  credibility  as  a  witness,  and  hence 
the  direction  of  a  verdict  was  an  error  of 
law  that  calls  for  a  new  trial. 

The  Judgment  should  be  reversed  and  a 


new  trial  granted,  with  costs  to  abide  the 
event 

CTTIiLBN,  0.  J.,  and  CHASB,  J.,  concur. 
GRAY,  J.,  concurs  In  result  HAIGHT  and 
WERNER,  JJ.,  dissent  WILLABD  BABT- 
LETT,  J.,  absent 

Judgment  reversed,  et& 


(208  N.  T.  212) 

NEW  TORK  CENT.  &  H.  R.  E.  CO.  v.  CITY 
OF  NEW  YOBK  et  al. 

(Court  of  Appeals   of   New   York.     May   19, 

^  1911.) 

1.  Railboads  (5  78*)  — FEAscHisia  — Use  of 
Streetb— Continuation. 

Laws  1846,  c.  216,  created  the  Hadson 
River  Railroad  Company,  with  power  to  con- 
struct a  railroad  and  to  locate  the  road  on 
streets  of  the  city  of  New  York,  provided  the 
consent  of  the  city  was  .first  obtained.    The  act 

grovided  that  the  company  should  continue  for 
0  years.  By  ordinance  passed  by  the  council 
of  the  city  or  New  York  in  1847,  the  railroad's 
route  along  the  streets  of  the  city  was  specified 
and  confirmed.  Laws  1869,  c.  917,  created  the 
New  York  Central  &  Hudson  River  Railroad 


Company  by  a  consolidation  of  the  Hadson 
Blver  Railroad  Company  with  other  corpora- 
tions, to  continue  for  500  years,  with  the  right 


to  succeed  to  all  the  franchises  of  each  cor- 
poration included  therein,  ^eld,  that  thefran- 
chise,  granted  to  the  Hudson  River  Railroad 
Company  at  a  time  the  authority  of  the  Legis- 
lature over  the  streets  of  a  city  was  not  sub- 
ject to  constitutional  restrictions,  was  not  limit- 
ed to  50  years,  but  the  consolidation  .oper- 
ated as  a  grant  to  the  new  corporation  and  gave 
it  the  ri^ht  to  maintain  the  tracks  during  the 
term  of  its  corporate  existence,  subject  to  legis- 
lative regulation. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  {  194;   Dec  Dig.  {  7&*J 

2.  Railboads  (8  78*)— Stbeets— OcouPATioH 
BY  Railboads— Po WEB  to  Contbol. 

That  the  Legislature  made  the  location  of 
railroad  tracks  in  the  streets  of  a  city  depend- 
ent on  the  assent  of  the  city  did  not  give  the 
city  any  authority  to  withdraw  the  franchise 
after  it  had  once  been  made  effective  by  the 
city's  consent;  the  Legislature  having  at  the 
time  authority  over  the  streets  of  the  city.. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  8  194;   Dec.  Dig.  8  78.*] 

3.  MuNiciPAi,  Cobfobations  (8  71*)— Fban- 
cHiSEs— Use  of  Stbeets— Legislatitk  Coir- 

TBOL. 

The  Legislature,  granting  a  railroad  com- 
pany the  right  to  locate  its  tracks  on  the 
streets  of  a  city,  subject  to  the  assent  of  the 
city,  may  regulate  the  rtiilToad  in  the  city  for 
the  public  safety. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  8  17o;  Dec.  Dig.  | 
71.*  J 

Appeal  from  Supreme  Court  Appellate 
Division,   First   Department 

Action  by  the  New  York  Central  &  Hudson 
River  Railroad  Company  against  the  City  of 
New  York  and  others.  From  a  Judgment 
of  the  Appellate  Division  (142  App.  Div.  578, 
127  N.  Y.  Supp.  513),  unanimously  affirming 
a  Judgment  of  the  Supreme  Court  on  the  re- 
port of  a  referee,  enjoining  defendants  from 


•For  other  cases  see  eama  topic  and  section  NUMBEUl  in  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  ft  Rep'r  IndexMi 
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removing  or  attempting  to  remove  the  tracks 
occupying  certain  streets  along  the  line  of 
tbe  Hudson  River  from  Spnyten  Dnyvll 
creek  to  near  Sixty-Eighth  street,  which 
tra<to  were  laid  under  an  ordinance  adopted 
by  the  city  of  New  York  May  6,  1847,  pur- 
suant to  liaws  1846,  chapter  216,  granting 
pfermisslon  to  the  Hudson  River  Railroad 
Company  to  construct  the  tracks  therein,  de- 
fendants appeal.     A£Srmed. 

Archibald  R.  Watson,  Corp.  Connsel  (Wil- 
liam P.  Burr,  of  counsel),  for  appellants. 
Charles  F.  Brown,  for  respondent 

WILLARD  BARTLETT,  J  This  suit  is  the 
outcome  of  a  notice  served  by  the  municipal 
authorities  of  the  city  of  New  York  upon 
the  New  York  Central  &  Hudson  River  Rail- 
road Company,  requiring  the  removal  of  its 
tracks  from  Tenth,  Eleventh,  and  Twelfth 
avenues,  and  West  street  The  Judgment  En- 
joins the  city  and  its  ofBcers  from  removing 
or  attempting  to  remove  these  tracks.  It 
is  Imsed  upon  the  legal  proposition  that  the 
right  thus  to  occupy  the  streets  in  question 
is  derived  by  the  New  York  Central  &  Hud- 
son River  Railroad  Company  from  the  state, 
through  the  Legislature,  and  not  from  the 
city;  that  such  right  was  conferred  upon 
the  plaintiff's  predecessor  in  title  in  1846 
and  has  never  been  taken  away,  and  that 
It  can  only  be  taken  away  by  the  power 
which  granted  it;  that  Is  to  say,  the  Legis- 
lature itself. 

The  New  York  Central  &  Hudson  River 
Railroad  Company  came  Into  existence  in 
1869,  by  virtue  of  a  consolidation  between  two 
pre-existing  railroad  corporations,  the  New 
York  Central  Railroad  Company  and  tbe 
Hudson  River  Railroad  Company,  pursuant 
to  the  provisions  of  chapter  917  of  the  Laws 
of  1869,.  entitled  "An  act  to  authorize  the  con- 
solidation of  certain  railroad  companies." 
The  agrreement  of  consolidation  provided  that 
the  new  corporation  should  continue  for  the 
term  of  500  years.  This  provision  appears 
to  have  been  authorized  by  the  statute  cit- 
ed, which  empowered  the  directors  of  the 
companies  proposing  to  consolidate  to  enter 
Into  a  Joint  agreement  for  the  purpose,  "pre- 
scribing tbe  terms  and  conditions  thereof." 
The  act  of  1869  also  provided  that  all  the 
provisions  of  the  general  railroad  act  of 
1850  "shall  be  applicable  to  the  new  corpo- 
ration so  to  be  formed  as  aforesaid,  so  far 
as  the  same  are  now  applicable  to  tbe  rail- 
road companies  of  this  state,  which  may  be 
consolidated  with  any  other  company  or 
companies  by  virtue  of  this  act"  Section  8. 
The  general  railroad  act  provided  that  ar^ 
tides  of  association  thereunder  should  state 
tbe  number  of  years  during  which  a  rail- 
road company  should  continue  (Laws  1850, 
c  140,  {  1),  and  this  provision  having  thus 
been  made  applicable  to  a  consolidated  cor- 
I)oratlon  formed  under  chapter  917  of  the 
Laws  of  1869,  it  authorized  the  directors 
of  the  companies  proposing  to  unite  to  fix 


the  period  of  existence  of  the  corporation 
bom  of  the  consolidation.  The  pre-existing 
New  York  Central  Railroad  Company  was. 
Itself  the  offspring  of  a  consolidation  pur- 
suant to  chapter  76  of  the  Laws  of  1853,  un- 
der an  agreement  which  fixed  its  corporate 
life  at  600  years,  wlille  the  exist^ice  of  the 
Hudson  River  Railroad  Company  was  origi- 
nally limited  to  60  years  from  May  12,  1846 
(Laws  1846,  c  216),  capable,  of  course,  of 
being  extended  by  the  authority  of  the  Leg- 
islature. 

[1]  The  right  or  franchise  to  occupy  the 
streets  in  ^ntroversy  in  this  action  was 
conferred  upon  the  Hudson  River  Railroad 
Company  by  the  act  cited,  under  which  It 
was  organized,  and  it  is  the  contention  of 
the  appellants  that  the  duration  of  the  fran- 
chise was  limited  to  the  term  in  which  that 
statute  authorized  it  to  carry  passengers 
and  property,  to  wit  60  years.  If  this  60- 
year  limitation  did  apply  to  the  franchise, 
under  a  correct  construction  of  chapter  216 
of  the  Laws  of  1846,  the  franchise  could  not 
he  exti»ided  by  any  aMlon  taken  by  tbe  gran- 
tee, either  alone  or  in  the  process  of  consoli- 
dating with  the  New  York  Central  Railroad 
Company;  and,  so  far  as  any  of  the  opin- 
ions below  intimate  a  contrary  view,  we  are 
unable  to  agree  with  them.  We  are  satisfied, 
however,  that  the  duration  of  the  franchise 
was  not  thus  limited,  but  that  the  limitation 
applied  to  the  corporate  existence  of  the 
Hudson  River  Railroad  Company  only  (which 
might  be  extended),  and  not  at  all  to  the 
location  of  its  tracks  in  the  streets  of  New 
York. 

The  act  incorporating  the  Hudson  River 
Railroad  Company  was  passed  on  May  12, 
1846,  and  is  entitled  "An  act  to  authorize 
the  construction  of  a  railroad  from  New 
York  to  Albany."  Tbe  first  section  reads  as 
follows:  "Section  1.  All  persons  who  shall 
become  stodcliolders  pursuant  to  this  act 
shall  be  and  they  are  hereby  constituted  a 
body  politic  and  corporate,  by  the  name  of 
'The  Hudson  River  Railroad  Company,'  with 
power  to  construct  a  qlngle,  double  or  treble 
railroad  or  way,  between  the  cities  of  New 
York  and  Albany,  commencing  In  the  City 
of  New  York,  with  the  consent  of  the  corpo- 
ration of  the  city  of  New  York,  and  passing 
through  the  counties  of  Westchester,  Put- 
nam, Dutchess,  Columbia,  and  ending  at 
some  point  on  tbe  Hudson  river.  In  the  coun- 
ty of  Rensselaer,  opposite  the  city  of  Albany,  ' 
to  be  laid  with  an  iron  rail  weighing  not 
less  than  seventy  pounds  per  lineal  yard: 
with  power  to  construct  such  branch  or 
branches,  for  depot  and  station  accommoda- 
tions, as  may  be  required  for  the  business 
of  said  railroad;  and  to  transport,  take  or 
carry  any  property  and  persons  upon  the 
same,  by  the  power  and  force  of  stoam,  of 
animals,  or  of  any  mechanical  or  other  pow- 
er, or  of  any  combination  of  them,  for  the 
term  of  fifty  years  from  tbe  passage  of  this 
act;  it  being  expressly  understood  that  noth- 
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lug  contained  In  this  act  sball  authorize  or 
allow  the  constmctlon  of  a  bridge  across  the 
.Hudson  river;  bnt  the  said  company  may, 
with  the  consent  of  the  corporation  of  the 
dty  of  Albany,  establish  a  ferry  across  the 
said  river  at  Albany,  for  the  accommoda- 
tion of  the  business  of  the  said  railroad." 

In  section  4  of  the  same  statute  it  is  pro- 
vided that  the  directors  of  the  corporation 
"may  locate  their  railroad  on  any  of  the 
streets  or  avenues  of  the  city  of  New  York, 
westerly  of  and  including  the  Eighth  avenue, 
and  on  or  westerly  of  Hudson  street,  provid- 
ed the  assent  of  the  corporation  of  said 
city  be  first  obtained  for  such  location." 
The  last  section  (section  36)  provides  that 
the  Legislature  "may  at  any  time  alter  or 
repeal  this  act"  The  I-eglslature  has  not 
exercised  its  reserved  power  to  repeal  up  to 
the  time  of  the  argument  before  us. 

The  assent  of  the  corporation  of  the  city  of 
New  York  to  the  location  of  the  tracks  of 
the  Hudson  River  Railroad  Company  on  the 
streets  in  controversy  was  duly  given  by 
ordinance  approved  by 'the  mayor  on  May  6, 
1847,  and  subsequent  ordinances.  The  assent 
of  the  city  did  not  assume  to  prescribe  any 
limit  of  time  during  which  such  occupation 
of  the  streets  should  continue.  As  has  al- 
ready been  intimated,  we  think  no  such  limi- 
tation of  the  franchise  is  to  be  found  in  the 
charter  of  the  Hudson  River  Railroad  Com- 
pany. 

A  strong  reason  for  regarding  the  50-year 
limitation  as  applicable  only  to  the  life  of 
the  corporation  is  furnished  by  the  forms 
of  legislation  in  reference  to  the  organiza- 
tion of  railroad  companies  which  prevailed 
before  and  at  the  period  when  this  statute 
was  enacted.  Railroad  companies  were  then 
incorporated  by  special,  and  not  under  gener- 
al, laws;  and  the  common  practice  was  at 
the  beginning  of  the  statute  to  preBcrit>e  the 
duration  of  the  life  of  the  corporation,  which 
was  Usually  50  years.  Such  limitations  are 
to  be  found  in  the  charters  of  the  Saratoga  & 
Schenectady  Railroad  Company  (Laws  1831, 
c.  43),  Rensselaer  &  Saratoga  Railroad  Com- 
pany (lAws  1832,  ft,  131),  Watertown  & 
Rome  Railroad  Company  (Id.  c  173),  Lake 
Champlain  &  Ogdensburg  Railroad  Company 
(Id.  c.  205),  Long  Island  Railroad  Company 
(Laws  1834,  c  178),  Auburn  &  Syracuse  Rail- 
road Company  (Id.  c.  228),  Hudson  &  Dela- 
ware Railroad  Company  (Laws  1835,  C.  126), 
'  and  the  Rochester  &  Lockport  Railroad  Com- 
pany (Laws  1837,  c.  427),  and  many  more  ex- 
amples might  be  cited. 

The  street  franchise  is  granted  In  a  differ- 
ent section  of  the  statute,  quite  dissociated 
from  the  time  limit  The  language  leaves  the 
duration  of  the  franchise  wholly  indefinite 
and  undetermined.  It  was.  unquestionably  in 
existence,  however,  and  In  the  lawful  enjoy- 
ment of  the  Hudson  River  Railroad  Company, 
when  that  cor];K>ratiou  was  merged  with  the 
New  York  (Central  in  1869.  The  consolidation 
act  of  that  year  i»:ovided  that  upon  the  con- 


summation of  the  acts  necessary  to  consoli- 
date the  constituent  companies  "all  and  sin- 
gular the  rights,  privileges,  exemptions  and 
franchises  of  each  of  said  corporations,  par- 
ties to  the  same,  and  all  the  property,  real, 
personal  and  mixed,  and  all  the  debts  due 
on  whatever  account  to  either  of  said  cor- 
porations, •  *  •  shall  be  taken  and  deem- 
ed to  be  transferred  to  and  vested  in  such 
new  corporation,  without  further  act  or  deed; 
and  all  clatms,  demands,  property,  rights  of 
wav  and  every  other  interest  shall  te  at  ef- 
fectually the  property  of  the  new  corporation 
as  they  were  of  the  former  corporations,  par- 
ties to  the  said  agreement  and  act;  and  the 
title  to  all  real  estate,  taken  by  deed  or 
otherwise,  under  the  laws  of  this  state,  vested 
in  either  of  such  corporations,  parties  to 
said  agreement  and  act,  shall  not  be  deemed 
to  revert  or  be  in  any  way  Impaired  by  rea- 
son of  this  act  or  anything  done  by  virtue 
thereof,  but  shall  be  vested  in  the  new  cor- 
poration by  virtue  of  such  act  of  consolida- 
tion." Laws  1869,  c.  917,  |  4.  We  see  no 
escape  from  the  conclusion  that  by  means  of 
this  enactment  and  the  proceedings  thereun- 
der the  Legislature  transferred  to  the  plain- 
tifC  the  franchise  in  the  New  York  city  streets 
which  It  had  originally  bestowed  upon  the 
Hudson  River  Railroad  Company  in  1846. 

[2]  That  franchise,  it  must  be  borne  In 
mind,  proceeded  from  the  state,  and  not  from 
the  city.  At  that  time,  the  authority  of  the 
Legislature  over  the  streets  of  a  municipality 
was  not  subject  to  the  constitutional  restric- 
tions which  now  exist  The  Legislature 
chose  to  make  the  locntion  of  the  tracks  in 
the  streets  of  New  York  dependent  upon  the 
assent  of  the  municipal  corporation,  but  It 
was  not  under  any  legal  obligation  to  do  so; 
and  the  fact  that  it  did  so  gave  the  city  no 
authority  to  withdraw  or  cancel  the  fran- 
chise after  it  had  once  been  made  -effective 
by  the  city's  consent  Assuming  the  existence 
of  that  power  in  any  one,  it  belonged  and  still 
belongs  to  the  Legislature,  and  not  to  the 
corporation  of  the  city  of  New  York.  See 
City  of  New  York  t.  Bryan,  196  N.  Y.  158,  89 
N.  p.  467. 

[3]  The  learned  counsel  for  the  respondent 
denies  that  it  could  or  can  be  exercised  even 
by  the  Legislature.  Relying  upon  the  case  of 
People  V.  O'Brien,  111  N.  Y,  1,  18  N.  E.  692, 
2  L.  R.  A.  255,  7  Am.  St  Rep.  684,  he  argues 
that  "the  grant  to  the  Hudson  River  Railroad 
Company  was  in  fee  and  invested  the  railroad 
company  with  an  Interest  in  the  streets  in 
perpetuity  to  the  extent  necessary  for  the 
railroad  which  it  was  authorized  by  the  Leg- 
islature to  construct,  maintain,  and  operate." 
There  is  a  manifest  difference,  however,  be- 
tween the  franchise  which  was  held  to  be  be- 
yond revocation  or  recall  in  the  O'Brien  Case 
and  that  under  consideration  here.  That 
was  the  entire  franchise  to  construct  and 
operate  a  railroad.  "The  only  proposition 
there  decideii  was  that  the  reservation  of 
the  power  to  alter  or  repeal  the  diarter  of  a 
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corporation  did  not  reserve  the  power  to  re- 
voke or  recall  the  franchises  given  to  It  to 
constrnct  a  railroad."  City  of  New  York  v. 
Bryan,  aupra,  1S6  N.  Y.  165,  89  N.  E.  469. 
The  permission  given  to  the  directors  of  the 
Hudson  River  Railroad  Company  by  the  act  of 
1846  "to  locate  their  railroad"  on  the  streets 
In  controversy  was  considered  early  in  the 
history  of  this  court,  as  appears  from  the 
opinion  of  Denio,  C.  X,  In  Davis  v.  Mayor, 
etc.,  of  New  York,  14  N.  Y.  606,  520,  67  Am. 
Dec.  186,  where  he  said:  "The  special  sub- 
ject of  railroads  passing  through  or  terminat- 
ing in  cities  early  engaged  the  attention  of 
the  Legislature,  and  in  particular  cases, 
where  such  roads  terminated  in  the  city  of 
New  York,  express  power  was  given  to  the 
mnnidpal  government  to  license  their  loca- 
tion in  the  streets.  (Charter  of  the  N.  Y.  & 
Harlem  R.  R.  Co.  [L.  1832,  c.  93]  1 1 ;  Char- 
ter of  the  Hudson  River  R.  R.  Co.  [L.  1846,  c. 
216]  {  1.)  It  will  be  remembered  that  the 
cases  provided  for  in  these  statues  were  rail- 
roads running  from  one  part  of  the  state  to 
another,  and  to  be  located  for  the  most  part 
In  the  country,  and  upon  land  to  be  purchased 
or  acquired  by  the  companies,  and  where  the 
intersection  of  a  highway,  or  the  running 
upon  the  streets  of  a  city,  was  merely  an 
incident  of  the  general  design,  and  where  the 
•whole  enterprise  would  be  greatly  embarrass- 
ed or  entirely  frustrated,  unless  some  power 
to  nm  upon  highways  or  streets  were  vested 
In  some  public  body  or  magistrate."  This 
permission,  however,  as  I  have  endeavored 
to  show,  sprang  originally  from  the  state. 
Even  if  it  conferred  an  irrevocable  property 
right,  nnder  the  doctrine  of  People  ▼.  O'Brien, 
It  would  not  follow  that  it  was  incapable  Of 
modification  or  regulation  by  the  Legislature 
as  to  the  manner  in  which  it  might  continue 
to  be  enjoyed.  These  questions,  however, 
it  is  not  necessary  now  to  decide ;  and  so  far 
as  I  have  discussed  them  I  express  my  own 
Impressions  only.  The  right  of  the  respond- 
ent to  resist  the  attempt  of  the  city  to  com- 
pel the  removal  of  ita  tracks,  in  the  absence 
of  any  action  to  that  end  on  the  part  of  the 
state,  is  clear,  whatever  may  be  the  power 
of  the  Legislature  In  the  premises. 

In  granting  a  franchise  of  this  character, 
indefinite  as  to  its  duration,  the  Legislature 
evidently  contemplated  that  it  should  be 
enjoyed  by  the  successor  or  successors  of  the 
immediate  grantee,  if  that  grantee  should 
cease  to  operate  the  railroad  between  Albany 
and  New  York,  either  in  consequence  of  ceas- 
ing to  be  a  corporation  or  for  any  other  rea- 
son. But,  as  Judge  Earl  said,  in  Miner  v. 
N.  Y.  C.  &  H.  R.  R.  R.  Co.,  123  N.  Y.  242, 
24S,  26  N.  B.  339,  340:  "WhUe  the  life  of 
the  corporation  was  limited  to  60  years,  it 
conld  not  have  been  expected  that  it  should 
really  cease  to  exist  at  the  end  of  that  period. 
While  the  Legislature  reserved  the  right  to 
cat  its  life  short,  it  also  had  the  power  to 
extmd  it.  It  is  the  experience  of  mankind 
that  such  quasi  public  corporations  never 
95N.B.-41 


come  to  and  end  by  mere  effluxion  of  time. 
A  railroad  corporation  which  had,  during  50 
years,  rendered  a  valuable  public  service  and 
properly  discharged  Its  corporate  functions 
would,  with  the  passage  of  yeara,  become 
more  and  more  nseftd,  and  more  and  more  a 
necessity."  In  the  case  at  bar  the  Legisla- 
ture did  not  in  express  terms  extend  the 
life  of  the  corporation  upon  which  the  fran- 
chise in  question  was  bestowed,  but  it  provid- 
ed for  the  continuance  of  that  life  by  means 
of  Its  merger  into  a  corporation  which  should 
live  500  years.  At  the  same  time  the  inters 
ests  of  the  public  In  the  other  direction  were 
protected  by  the  reserved  right  of  amendment 
and  repeal.  There  is  much  evidence  in 
the  record  before  ns  indicating  that  these 
interests  demand  a  radical  change  in  the 
manner  In  which  the  franchise  of  the  plaintiff 
shall  be  enjoyed.  Indeed  it  is  said  in  the 
brief  for  the  respondent:  "The  conditions  ex- 
isting in  the  streets  through  which  the  cars 
pass  are  conceded  to  be  bad,  and  the  plaintiff 
Is  willing  to  make  them  better."  These  are 
matters,  however,  over  which  the  courts  have 
no  control.  The  question  upon  which  this 
litigation  turns  is  whether  the  plaintiff  can 
lawfully  be  put  off  the  streets  by  the  city  of 
New  York.  The  act  of  the  Legislature  which 
permitted  the  Hudson  River  Railroad  Com- 
pany to  go  there  65  years  ago,  and  which  the 
Legislature  has  seen  fit  to  leave  in  full  force 
and  effect  ever  since,  compels  us  to  answer 
that  question  In  the  negative. 

It  follows  that  the  Judgment  appealed  from 
most  l>e  affirmed,  with  costs. 

CULLBN,  C.  J.  I  concur  in  the  opinion  of 
Judge  WILLARD  BARTLETT  and  also  in 
the  expression  of  his  personal  view  as  to  the 
power  of  the  Legislature  to  modify  or  regu- 
late the  franchise  given  by  the  state  for  the 
location  of  the  plaintiff's  railroad  In  the  city 
of  New  York.  There  is  this  marked  distinc- 
tion between  the  present  case  and  that  of 
People  V.  O'Brien,  111  N.  Y.  1,  18  N.  E.  692. 
2  L.  R.  A.  255,  7  Am.  St  Rep.  684:  There 
the  franchise  granted  was  that  of  a  street 
surface  railroad,  and  the  repeal  of  the  right 
to  maintain  a  road  in  the  street  was  destruc- 
tive of  the  franchise.  There  Is  no  franchise 
in  this  case  to  do  the  business  of  a  street 
railroad,  and  the  permission  to  occupy  the 
street  was  solely  as  a  means  for  running 
from  one  terminns  of  tlie  road  to  the  other; 
nor  did  the  franchise  to  maintain  the  road 
include  an  unqualified  right  to  maintain  it 
on  the  surface.  The  "power  reserved  to  the 
Legislature  to  alter,  amend,  or  repeal  a  char- 
ter anthorises  it  to  make  any  alteration  or 
amendment  of  a  charter  granted  subject  to 
it,  which  will  not  defeat  or  snttstantially  Im- 
pair the  object  of  the  grant,  or  any  rights 
vested  under  it,  and  which  the  Legislature 
may  Aeem  necessary  to  secure  either  that 
object  or  any  public  right"  Close  v.  Qlen- 
wood  Cemetery,  107  U.  S.  466,  476,  2  Sup.  Ct 
267,  27  L.  Ed.  40S.    Under  this  doctrine  the 
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Sni»eme  Gonrt  of  the  United  States  upheld 
the  validity  of  an  act  of  the  Legislature  of 
the  state  of  Connecticut,  compelling  a  rail- 
road company  to  abolish,  at  Its  own  expense, 
all  grade  crossings,  as  a  valid  exercise  of 
the  police  power.  N.  T.  &  New  England  R. 
R.  Co.  T.  Bristol,  151  U.  S.  656,  14  Sup.  Ct. 
437,  88  L^  Ed.  269.  So,  In  the  case  before 
us,  I  think  it  clear  that  the  Legislature  may 
so  regulate  the  plalntlfTs  railroad  in  the 
<!lty  of  New  York  as  to  remove  the  constant 
menace  and  danger  to  life  occasioned  by  Its 
present  operation. 

CULLEN,  0.  J.,  and  GBAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE;  JJ.,  concur 
with  WILI^RD  BARTLETT,  J.  GBAX, 
HAIGHT,  VANN,  WERNER,  WILLARD 
BARTLETT,  and  CHASE,  JJ.,  concur  with 
ODLLEN,  0.  J. 

Judgment  affirmed. 


(202  N.  T.  181) 

McKANB  ▼.   HOWARD. 
(Conrt  of  Appeals  of  New  Tork.    May  16, 1911.) 

1.  Breach  of  Makbiaoe  Pbouub  ({  13*)— 
Defen8Z>— Pbiob  Unchastitt. 

Unchastity  of  plaintiff  prior  to  the  mar- 
riage promise  and  then  unlmown  to  defendant  is 
a  complete  defense  to  an  action  for  breach  of 
the  promise. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  fS  4-10;  Dec. 
Dig.  i  13.*] 

2.  Breach  or  Mabbiaob.  PBOiaas  (|  22*)— 
Defense  or  Prior  Unchastity— Rbbutcing 
Evidence. 

In  rebutting  or  repelling  the  defense,  in  an 
action  for  breach  of  a  marriage  promise,  of 
acts  of  unchastity  of  plaintiff  prior  to  the  prom- 
ise, dien  unknown  to  defendant,  evidence  that 
plaintiff's  reputation  for  chastity  was  good  has 
no  place  and  for  such  purpose  is  immaterial, 
irrelevant,  and  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  tt  81-36;  Dec 
Dig.  J^.*] 

3.  Breach  of  Mabriaoe  Pbohise  ({  22*)— 
Oharacteb— Evidence. 

Defendant's  evidence  in  an  action  for 
breach  of  marriage  promise  of  specific  acts  of 
fornication  of  plaintiff  prior  to  the  promise, 
which  be  had  pleaded  as  a  defense,  because  un- 
known to  him  at  the  time  of  the  promise,  be- 
ing directed  to  proving  that  defense,  and  not 
that  her  general  character  for  chastity  was  bad, 
hecause  of  which  damages  should  be  diminiahed, 
though  reaching  to  the  fact  of  character,  was 
not  an  attack  on  general  character  for  chastity, 
so  as  to  permit  plaintiff  to  introduce  evidence 
of  her  good  reputation  for  chastity. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  {§  31-36;  Dec 
Dig.  g  22.*] 

4.  Breach  of   Marriage  PaomsK  (f  22*)— 

Character— Evidence. 

Evidence  of  the  leaving  by  plaintiff  under 
compulsion  of  defendant  of  her  babe  at  a  cer- 
tain place  is  impertinent  to  the  issues,  and  in- 
admissible in  an  action  for  breach  of  a  mar- 
riage promise  under  which  plaintiff  had  rela- 
tions with  defendant  resulting  in  birth  of  a 
child,  the  answer  pleading  a  general  denial,  and 


that  prior  to  the  alleged  promise  plaintiff  bad 
had  interconise  with  other  men  of  which  he  did 
not  then  know. 

[Ed.  Note. — For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent.  Dig.  {{  31-30;  Dec 
Dig.  i  22.*] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Third  Department. 

Action  by  Elizabeth  McKane,  an  infant,  by 
Marie  McKane,  her  guardian  ad  litem, 
against  Leslie  Howard.  From  a  Judgment  of. 
the  Appellate  Division  (138  App.  Dlv.  680, 123 
N.  Y.  Supp.  632)  affirming  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

The  action  is  to  recover  the  damages  sus- 
tained by  plaintiff  through  the  alleged  breach 
by  defendant  of  a  contract  between  the  par- 
ties to  intermarry. 

The  complaint  alleged  the  contract,  its 
breach  by  defendant,  and  that  plaintiff  sul>- 
sequent  to  the  making  of  it  and  confiding  in 
it  entered  into  illicit  relations  with  defend- 
ant, by  reason  of.  which  she  gave  birth  to  a 
child.  The  answer  denied  those  allegations, 
and  averred  as  a  defense  that  the  plaintiff 
prior  to  the  alleged  contract  had  sexual  inter- 
course with  divers  men  other  than  defendant 
of  which  the  defendant  was  ignorant  at  the 
time  of  the  allied  promise  to  marry  the 
plaintiff.  At  the  trial  the  plaintiff  offered, 
as  a  part  of  her  case,  testimony  that  her  rep- 
utation for  chastity  in  the  community  In 
which  she  lived  was  good,  to  which  the  de- 
fendant objected  as  immaterial  and  Inadmis- 
sible. The  court  refused  the  testimony  and 
said:  "Presumptively  It  is  good  until  the  con- 
trary is  shown,  and,  when  they  attack  it,  it 
seems  to  me  that  that  Is  the  time  to  establish 
her  character."  The  defendant  Introduced 
testimony  tending  to  support  his  denials  and 
also  his  defense.  The  plaintiff,  in  rebuttal, 
offered  testimony  that  the  reputation  of  plain- 
tiff for  chastity  was  good,  and  it  was  admit- 
ted under  the  objection  of  the  defendant  that 
it  was  Immaterial,  Irrelevant,  and  Inadmissi- 
ble under  the  pleadings ;  the  court  stating  as 
the  ground  for  the  ruling  that  the  plaiutifCs 
character  was  in  issue  and  the  testimony  of 
defendant's  witnesses  tending  to  show  as  a 
defense  several  Instances  of  unchastity  on  the 
part  of  the  plaintiff  was  the  introduction  of 
proof  of  her  bad  character,  and  consequently 
she  could  respond  with  proof  of  her  virtuous 
character.  The  court  charged  the  jury  that, 
if  the  plaintiff  prior  to  the  alleged  contract 
was  an  unchaste  woman,  that  was  an  abso- 
lute defense  to  this  action. 

O.  H.  Main,  for  appellant  R.  M.  Moore, 
for  respondent 

COLLIN,  J.  (after  stating  the  facts  as 
above).  The  trial  justice  declined  to  admit, 
as  a  part  of  the  plaintiff's  case,  testimony 
that  her  reputation  for  chastity  was  good, 
and  that  ruling  became  the  law  for  that  trial. 


•For  other  esses  sea  same  topic  aad  sactioa  NUMBER  in  Deo.  Dig.  ft  Am.  Die  Key  No.  Sartea  tt  Rep'r  Ind^MS 
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The  prominent  question  preeented  for  our  de- 
termination by  tbe  record  is:  Does  tlie  in- 
troduction by  the  defendant  in  an  action  for 
a  breach  of  a  promise  of  marriage  of  testi- 
mony supporting  tbe  pleaded  defense  that  tbe 
plaintitr  badi  committed  fornication  with  a 
person  or  persons  other  than  the  defendant 
Invest  the  plaintiff  with  the  right  to  intro- 
duce testimony  that  tbe  reputation  of  tbe 
plaintiff  for  chastity  was  good?  Xeltber  tbe 
briefs  of  counsel  nor  our  Investigation  enable 
us  to  cite  a  decision  of  any  court  of  this 
state  (other  than  those  rendered  by  the  courts 
below  in  this  action)  treating  the  question, 
and  the  conflict  of  the  authorities  of  other 
Inrlsdictlons  indicates  tliat  it  is  perplexing  as 
well  as  Interesting. 

[1]  The  proposition  that  illicit  Intercourse 
of  the  plaintiff  prior  to  the  promise  and  then 
unknown  to  the  defendant  or  subsequent  to 
the  promise  with  another  than  tbe  defendant 
is  a  defense  to  the  action  is  fundamental  and 
established  beyond  the  reach  of  discussion. 
Tbe  law,  through  implication,  reads  into  the 
promise  of  either  party  to  the  engagement 
the  representation  of  chastity  and  physical 
qualification  for  tbe  relation,  whicb.  If  false 
or  a  misrepresentation,  constitutes  a  fraud 
vitiating  tbe  whole  contract  Boynton  v. 
Kellogg,  8  Mass.  189,  3  Am.  Dec.  122;  Palmer 
V.  Andrews,  7  Wend.  142;  Knlffen  v.  Mc- 
Connell,  30  N.  Y.  285;  Goddard  v.  Westcott, 
82  Mich.  180,  46  N.  W.  242;  Budd  v.  Crea,  6 
N.  J.  Law,  370.  It  Is  In  this  respect  impar- 
tial between  tbe  sexes.  In  Baddely  v.  Mort- 
lock,  1  Holt,  161,  an  action  for  breach  of 
promise  of  marriage,  the  woman  was  the  de- 
fendant and  it  was  held:  "If  a  woman  im- 
provldently  promise  to  marry  a  man,  who 
turns  out  upon  Inquiry  to  be  of  bad  charac- 
ter, she  is  not  bound  to  perform  her  promise. 
Bnt  she  must  show  that  tbe  plaintiff  is  a 
man  of  bad  character.  Ttae^accusation  Is  not 
enough." 

Tbe  defendant  in  the  action  at  bar  was 
clearly  within  his  legal  rights  when  he  plead- 
ed as  a  defense  the  particular  acts  of  fornica- 
tion on  the  part  of  the  plaintiff  with  others 
prior  to  his  alleged  promise.  His  promise  of 
marriage,  if  made,  was  simply  entering  into  a 
contract  with  the  plaintiff,  and  he  was  not 
bound  to  fulfill  it  in  case  it  was  nullified  by 
tbe  condition  or  acts  of  the  plaintiff.  His 
defense  that  plaintiff  was  unchaste  when  she 
received  bis  promise,  given  in  Ignorance  of 
that  fact,  was  legitimate  even  as  would  have 
been  the  defense,  if  alleged,  that  she  obtained 
the  promise  through  express  fraud  or  was  in- 
sane or  diseased,  or  malformed  or  Impotent 
It  attacked  her  cause  of  action  at  its  core, 
and,  if  found  proven  by  the  Jury,  defeated  it 
precisely  as  would  have  the  establishing  of 
either  of  those  defenses.  It  tendered  an  is- 
sue of  fact  to  be  met  by  plaintiff  in  tbe  ordi- 
nary way  of  producing  evidence  refuting  or 
avoiding  it 

[2]  Tbe  testimony  of  ber  witnesses  that  her 


reputation  was  good  was  not  such  evlaenoe. 
It  did  not  meet  or  respond  to  the  issue.  It 
did  not  prove  or  tend  to  prove  that  she  was 
not  guilty  of  each  illicit  act  testified  to  by 
the  defendant's  witnesses.  In  rebutting  or 
repelling  tbe  defense  it  had  no  place,  and 
for  such  purpose  was  Immaterial,  irrelevant 
and  Inadmissible.  While  It  may  reasonably 
be  argued  that  testimony  as  to  the  reputation 
of  plaintiff  might  be  a  ground  for  an  inference 
as  to  whether  or  not  she  did  the  acts  charged, 
tbe  law  has  been  from  the  earliest  period 
that  such  tesUmony  was  inadmissible  for 
that  purpose.  Fowler  v.  Mtaa.  Fire  Ins.  Co., 
6  Cow.  673,  16  Am.  Dec.  460;  Gough  v.  St 
John,  16  Wend.  646;  Humphrey  v.  Humph- 
rey, 7  Conn.  116 ;  Insurance  Co.  v.  Hazen,  110 
Pa.  530,  1  Atl.  605.  In  1  Greenleaf  on  Evi- 
dence (16th  Ed.)  p.  40,  It  la  said:  "Because 
of  the  slight  probative  value  of  a  party's 
character,  and  of  its  confusion  of  issues  to 
little  purpose,  and  for  other  reasons  variously 
stated  by  different  Judges  and  not  easy  to  dis- 
entangle or  define,  It  has  come  to  be  gener- 
ally accepted  that  the  character  of  a  party  in 
a  civil  cause  cannot  be  looked  to  as  evidence 
that  he  did  or  did  not  do  an  act  charged." 
In  criminal  cases  evidence  may  be  given  by 
the  accused  to  show  such  traits  of  character 
as  tend  to  afford  a  presumption  tbtat  he 
would  not  have  committed  the  crime  charged. 
Canceml  v.  People,  16  N.  Y.  501;  People  v. 
Sweeney,  133  N.  Y.  609,  30  N.  B.  1005 ;  Stover 
V.  People,  66  N.  Y.  315. 

[31  The 'testimony  was  received,  however, 
by  tbe  trial  court  upon  the  ground  that  tbe 
cbaracter  of  tbe  plaintiff  was  in  issue,  and 
the  defendant.  In  the  testimony  that  she  had 
been  guilty  of  several  instances  of  unchastity, 
Introduced  proof  of  her  bad  character,  and 
consequently  she  could  respond  with  proof  of 
her  virtuous  cbaracter;  that  she  was  seeking 
to  recover  as  a  part  of  the  damages  to  be 
awarded  her  those  suffered  through  the  loss 
of  cliaracter  resulting  from  the  breach  of 
promise,  seduction,  and  consequent  preg- 
nancy. 

While  the  action  Is  for  a  breach  of  con- 
tract, tbe  plaintiff  is  entitled  to  damages  up- 
on principles  more  commonly  applicable  in 
actions  of  tort  Tbe  Jury  In  awarding  them 
must  look  beyond  the  contract,  which  does 
not  fix  or  measure  them.  The  law  authorizes 
Indemnity  to  the  plaintiff  for  all  the  injuries 
the  bad  faith  of  the  defendant  has  worked, 
and  deems  a  just  part  thereof  tbe  Injury  to 
her  reputation  or  character  and  to  her  feel- 
ings. As  to  the  measure  of  damages,  the  ac- 
tion has  always  been  classed  with  actions  of 
tort  as  libel,  slander,  seduction,  criminal  con- 
versation, etc.  Thorn  v.  Knapp,  42  N.  Y.  474, 
1  Am.  Bep.  661;  Jolinson  v.  Gaulklns,  1 
Johns.  Gas.  116,  1  Am.  Dec.  102.  The  gen- 
eral character  of  a  plaintiff  must  be  taken 
into  consideration  in  estimating  ber  damages. 
The  jury  might  Justly  and  with  good  sense 
find  that  the  mental  suffering  or  loss  of  char- 


Digitized  by 


Google 


644 


95  NORTHESASTERN  EBPOBTBR 


(N.Y. 


acter  of  a  licentious  or  bad  woman  was  less 
than  that  of  a  Tlrtnoos  and  good  woman. 
The  general  character  of  the  plaintiff  was 
therefore  a  subject  of  proof  on  the  part  of 
the  parties  and  of  consideration  on  the  part 
of  the  Jury,  and,  If  the  defendant  did  in  and 
through  the  testimony  adverted  to  gire  evi- 
dence In  proof  that  the  general  character  of 
the  plaintiff  for  chastity  was  bad,  the  court 
ruled  correctly  In  admitting  the  testimony  of 
tlie  witnesses  of  the  plaintiff  that  It  was 
good.  But  the  evidence  introduced  by  defend- 
ant was  not  of  that  nature  or  effect  He  did 
present  testimony  tending  to  show  specific 
Instances  of  fornication  on  the  part  of  the 
plaintiff,  which  Instances  he  had  pleaded  as 
facts  constituting  a  fraud  In  the  Inception 
of  and  vitiating  and  nullifying  the  contract 
and  destroying  the  cause  of  action.  By  that 
testimony  he  was  seeking  to  prove,  and  It 
was  directed  to  proving,  that  defense,  and 
not  that  the  general  character  of  the  plaintiff 
for  chastity  was  bad  and  not  that  the  dam- 
ages recoverable  by  her  should  be  diminished 
because  thereof.  If  the  Jury  believed  It,  their 
verdict  would  In  favor  of  the  defendant  If 
they  did  not  believe  It,  it  could  not  either 
mitigate  or  enhance  the  damages.  The  de- 
fense which  the  defendant  was  attempting  to 
establish  was  as  free  and  legitimate  to  his 
hand  as  any  other  and  its  use  subjected  him 
to  no  burden  or  risk  dissociated  with  an; 
other.  The  fact  that  his  proof  did  reach  to 
the  fact  of  character  did  not  expose  him  to 
the  burden  of  meeting  the  direct  and  affirma- 
tive testimony  of  plaintiff's  witness  that  the 
plaintiff's  reputation  for  chastity  was  good 
and  the  hazard  of  his  inability  to  answer 
such  testimony.  Johnson  v.  People,  65  N.  Y. 
512;  Matthews  ▼.  Huntley,  9  N.  H.  146.  To 
hold  that  It  did  would  not  make  for  Justice. 
Our  conclusion  Is  that  the  ruling  of  the  court 
admitting  the  evidence  In  proof  that  the  char- 
acter of  plaintiff  for  chastity  was  good  was 
error.  It  may  be  that  this  conclusion  is  not 
In  harmony  with  certain  decisions  of  other 
courts  (Sprague  v.  Cralg,  61  111.  2S8;  Hay- 
mond  V.  Saucer,  84  Ind.  3),  and  that  It  Is  in 
accord  with  certain  other  decisions  (Leckey 
V.  Bloser,  24  Pa.  401;  Colburn  v.  Marble,  lOU 
Mass.  376,  82  N.  £.  28,  124  Am.  St  Kep.  5C1). 
It  Is  based,  however,  upon  the  reasoning  of 
this  opinion. 

[4]  There  was  error,  also,  in  the  ruling  of 
the  court  admitting,  under  the  objection  of  the 
defendant,  the  proof  on  the  part  of  the  plain- 
tiff that  the  plaintiff  left  under  compulsion 
in  which  the  defendant  participated,  the  babe 
in  the  hospital  at  Montreal,  at  which  she  un- 
derwent her  confinement  It  permitted  the 
plaintiff  to  thrust  into  the  trial  an  issue  for- 
eign and  Impertinent  to  those  framed  by  the 
pleadings  and  without  the  scope  of  the  cause 
of  action. 

The  Judgment  should  be  reversed  and  a 


new  trial  ordered,  with  costs  to  abide  the 
event 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, and  HISCOCK,  JJ.,  concur.  HAIGHT, 
J,  absent 

Judgment  reversed,  etc. 

(tot  N.  T.  tn) 
HAIiLOCE  T.  NEW  YORK  CENT.  &  H.  B. 
R.  CO. 

(Court   of   Appeals  of   New   York,     May   1& 

1911.) 

FOBCIBLE  ENTBT   AND   DETAIREB   (J   5*)— ElB- 

MEMTB  OF   Forcible   Detaineb. 

Where,  while  defendaat's  workmen  were 
tearing  down  the  buildine  after  a  peaceable 
entry  by  defendant,  plaintuf  and  his  attorney 
entered  it,  and  the  foreman  merely  warned  them 
that  the  wall  was  coming  down,  and  that  they 
had  better  get  out  or  they  would  get  hurt,  and 
immediately  after  they  and  he  got  out  it  fell, 
there  was  not  a  forcible  detainer,  for  which 
Code  Civ.  Proc  J  1069,  authorizes  recovery  of 
treble  damatics,  no  force  having  been  resorted 
to  and  no  threats  having  been  made  of  pergonal 
violence  against  plaintiff. 

LE)d.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  H  23-28;  Dec. 
Dig.  i  5.*J 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  John  J.  Hallock  against  the 
New  York  Central  &  Hudson  River  Railroad 
Company.  From  a  Judgment  for  plaintiff, 
affirmed  by  the  Appellate  Division  (136  App. 
Dlv.  912,  120  N.  Y.  Supp.  1127),  defendant 
appeals.     Reversed,  and  new  trial  ordered. 

A.  H.  Cowle,  for  appellant  Frank  EL. 
Young,  for  respondent 

GRAY,  J.  The  action  was  brongbt  to  re- 
cover the  treble  damages  allowed  by  section 
1669  of  the  Code  of  Civil  Procedure  in  cases 
of  the  forcible  entry  upon,  or  detainer  of, 
real  proi^erty.  Upon  the  trial,  the  case  was 
submitted  to  the  Jury  upon  the  evidence  and 
the  plaintiff  obtained  a  verdict,  the  amount 
of  which  was  trebled  by  the  Judgment  pur- 
suant to  the  statute.  There  was  an  affirm- 
ance at  the  Appellate  Division  (136  App.  Dlv. 
912,  120  N.  Y.  Supp.  1127)  by  a  divided 
court,  and  the  defendant  now  appeals  to  this 
court. 

I  think  that  the  case  should  not  have  been 
submitted  to  the  Jury,  and  that  the  motion 
for  a  nonsuit,  made  upon  the  plaintifrs  case 
and  renewed  upon  the  whole  case,  was  er- 
roneously denied.  The  question,  which  the 
exception  to  the  denial  of  the  motion  raises, 
is  whether  the  plaintiff  had  made  out  a 
case  under  a  complaint  which  was  based 
expressly  upon  the  statute.  The  action  is 
at  law  and  the  plaintiff's  right  to  any  recov- 
ery must  depend  upon  proof  of  facti),  which 
will  bring  the  case  within  statutory  provi- 
sions, that  are  penal  in  their  nature.  Sec- 
tion 1669  provides  that  "if  a  person  Is  dis- 
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seized,  ejected,  or  pnt  oat  ot  real  property, 
In  a  forcible  manner;  or,  after  be  has  been 
irat  out,  Is  held  and  kept  out,  by  force,  or 
by  ptrttlng  him  In  fear  of  personal  violence, 
he  Is  entitled  to  recover  treble  damages,  in 
an  action  therefor  against  the  wrongdoer." 
There  was  no  proof  of  a  forcible  entry  upon 
the  premises  and  the  trial  conrt  so  charged; 
but  it  was  left  to  the  Jury  to  say  lf_there 
had  been  a  forcible  detainer.  The  evidence 
shows  that  the  piece  of  land  In  question  for- 
merly was  part  of  a  tract  which  one  Clark 
conveyed  to  the  defendant  In  June,  1888,  and 
that  Clark  had  a  good  title  to  the  land. 
Some  years  prior  to  that  conveyance,  a  man 
named  Cholet  had  a  small  hut,  or  shanty, 
upon  the  premises,  in  which  he  sold  refresh- 
ments. The  property  so  occupied  was  a 
small  parcel  of  land  in  an  angle  formed  by 
the  crossing  of  a  street  over  the  defendant's 
railroad,  in  the  vicinity  of  Onondaga  Lake 
and  more  or  less  in  the  open  country.  In 
1887  Cholet  moved  away  and  the  plaintiCC 
bought  out  bis  interest,  whatever  it  was. 
He  put  up  a  small  building,  and  from  time 
to  time  leased  it  to  tenants.  In  1906  the  at- 
tention of  the  defendant's  officers  seems  to 
have  been  particularly  drawn  to  the  place 
by  reason  of  an  action  against  the  company, 
brought  to  recover  damages  for  a  collision 
occurring  at  this  crossing,  in  which  action 
It  was  claimed  tliat  the  building  was  an 
obstruction  to  the  view  of  persons  approach- 
ing the  tracks.  Learning  that  this  plaintiff 
had  some  interest  in  the  premises,  it  was 
sought  to  have  him  remove  the  building. 
Negotiations  failing  to  cause  him  to  do  so, 
the  defendant  instituted  a  summary  proceed- 
ing under  subdivision  4  of  section  2232  of  the 
Code  of  Civil  Procedure  to  remove  the  plain- 
tiff's tenant  as  a  squatter  upon  the  property. 
The  proceeding  was  not  defended  by  the  ten- 
ant nor  by  the  plaintiff,  although  the  latter 
was  given  an  opportunity  to  defend,  and  the 
defendant  obtained  a  Judgment  by  default. 
The  tenant  In  occupancy  of  the  building  had 
given  up  the  keys  to  the  plaintiff  some  time 
before  and,  after  the  recovery  by  defendant 
of  its  Judgment,  when  its  attorney,  in  com- 
pany with  a  court  officer,  went  to  the  build- 
ing, they  found  it  vacant  and  entered  It 
without  trouble,  or  opposition.  After  that, 
the  plaintiff  sought  to  have  the  company  it- 
self remove  the  building  for  him  to  some 
adjoining  land;  but  efforts  to  adjust  the 
matter  were  without  result  Subsequently 
the  defendant  sent  a  gang  of  men  to  tear 
the  building  down.  They  bad  removed  the 
roof,  the  doors,  windows,  and  a  wall,  and 
had  piled  outside  what  personal  property 
was  in  the  building.  At  that  stage  the  plain- 
tiff with  Young,  a  lawyer,  arrived  on  the 
ground,  and  the  question  turns  upon  their 
testimony  with  respect  to  the  existence  of 
any  facts  showing  forcible  detainer.  Their 
testimony  agrees;  but  I  will  use  only 
Young's,  as  it  pirts  the  matter  the  more 
•ttODgly.    Youi^  spoke  for  the  plaintiff  and 


told  the  foreman  of  the  gang  that  the  person 
with  him  was  the  owner  of  the  property,  and 
tiiat  they  must  leave  the  property  at  once. 
To  this  the  foreman  replied  tliat  "tie  was 
sent  there  by  the  defendant  to  tear  down 
the  building  and  he  was  going  to  do  it;  that, 
if  we  didn't  look  out,  the  building  would  be 
down  on  our  heads.  They  were  then  work- 
ing on  the  wall  to  the  north  of  where  we 
were  standing  Inside  the  building  and  some 
of  the  men  yelled  out,  "This  wall  Is  coming 
down,'  and  Mr.  Zelgler  (the  foreman)  said, 
'You  better  get  out  from  here.  You  will  get 
hurt  This  wall  is  coming  down,'  and  we 
started  and  he  started,  and  we  got  very 
comfortably  out  in  the  street,  when  down 
came  the  whole  side  of  the  building.  They 
had  cut  away  the  building  at  the  floor,  and 
It  came  right  over  the  whole  length  of  the 
building,  and  we  came  away.  Nobody  laid 
hands  on  me.  We  didn't  give  them  an  op- 
portunity. We  Just  stepped  out  so  that  we 
could  be  out  of  it  when  the  building  felL 
He  (Mr.  Zelgler)  said  we  were  in  danger  of 
being  hurt,  and  I  believed  him."  The  evi- 
dence fell  far  short  of  proving  a  forcible  de- 
tainer. There  was  no  force  used  to  keep  the 
plaintiff  out  of  the  premises,  and  he  was 
not  in  fear  of  any  personal  violence.  The 
theory  upon  which  the  action  for  a  forcible 
entry  or  detainer,  whlclj  are  distinct  offens- 
es, is  allowed -for  either,  Is  that  the  com- 
plainant shall  have  redress  for  a  forcible 
violation  of  his  rights  by  the  trebling  of  the 
damages  sustained;  while  the  offender  is 
punished  for  the  disturbance  of  the  public 
peace  by  his  violent  conduct  Because  of  the 
breach  of  the  peace  in  a  disorderly  trespass 
upon  the  land,  damages  are  given  punitiveiy. 
Wood  V.  Phillips,  43  N.  Y.  152,  157.  Whether 
the  complaint  be  of  a  forcible  entry,  or  of  a 
forcible  detainer,  the  circumstances  of  force, 
or  violmce,  to  be  shown,  in  each  case,  are 
the  same.  This  was  held  in  People  ex  rel. 
Kline  v.  Rickert,  8  Cow.  226,  232,  where, 
also,  it  was  pointed  out  what  would  amount 
to  a  forcible  detainer.  It  was  said:  "The 
law  is  that  the  same  circumstances  of  vio- 
lence or  terror  which  will  make  an  entry 
forcible  will  make  a  detainer  forcible  also; 
and  whoever  keeps  in  the  house  an  unusual 
nnmber  of  people,  or  unusual  weapons,  or 
threatens  to  do  some  bodily  hurt  to  the  for- 
mer possessor  if  he  dare  return,  shall  be 
adjudged  guilty  of  a  forcible  detainer." 

This  question  has  been  passed  upon,  quite 
recently,  and  quite  fully,  by  this  court  in 
Fults  V.  Monro,  202  N.  Y.  34,  42,  43,  95  N.  B. 
23,  26,  an  action  of  the  same  nature  as  the 
presoit  one.  In  tliat  case.  Judge  Vann,  speak- 
ing for  the  court,  defined  what  force  was 
necessary  to  be  shown  to  constitute  a  forci- 
ble entry  and  the  definition  is  applicable  to 
a  case  of  forcible  detainer.  He  said:  "The 
force  used  must  be  unusual  and  tend  to  brlbg 
about  a  breach  of  the  peace,  such  as  an 
entry  with  a  strong  hand,  or  a  multitude  of 
people,  or  In  ft  riotous  manner,  or  with  pei^ 
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Bonal  violence,  or  with  threat  and  menace 
to  life  or  limb,  or  under  circumstances  which 
would  naturally  inspire  fear  and  lead  one 
to  apprehend  danger  of  personal  injury  if 
he  stood  np  In  defense  of  his  possession." 
In  that  case  as  In  this,  the  entry  was  shown 
to  have  been  peaceable,  and  the  question 
was,  as  here,  whether  the  plaintiff  was  kept 
out  by  force.  It  was  held  that,  "although 
the  entry  was  peaceable,  still,  if  the  plaintiff 
was  kept  out  through  fear  of  personal  yio- 
lence,  she  was  entitled  to  recover  treble 
damages  for  a  forcible  detainer,"  and  then 
the  opinion  proceeded  to  consider  whether 
the  acta  of  the  defendant  were  such  as 
would,  under  the  rule  in  People  v.  Rlckert, 
supra,  amount  to  a  forcible  detainer.  The 
facts  in  that  case  were  that  an  officer  march- 
ed with  a  loaded  gun  in  front  of  the  plain- 
tiff, as  she  sat  by  her  effects  on  the  roadside, 
and  demeaned  himself  In  such  ways  as  natu- 
rally to  inspire  fear  of  personal  injurietf, 
if  she  should  attempt  to  regain  possession 
of  her  land.  The  opinion  in  Fults  ▼.  Munro 
carefully  reviews  the  statutes  and  the  cases 
from  an  early  date,  and  Is  in  point  as  an 
authority. 

I  think  it  dear  that  this  plaintiff  baa  ut- 
terly failed  to  make  out  a  case  of  forcible 
detainer.  The  evidence  simply  shows  a 
warning  given  by  the  foreman  to  him  and 
to  Toung,  after  these  persons  bad  entered 
the  building,  that  they  were  exposed  to  the 
danger  of  personal  injuries  from  Its  fall. 
No  force  was  resorted  to,  and  there  were 
no  threats  made  of  personal  violence,  against 
the  plaintiff.  All  that  he  had  to  apprehend 
was  from  the  consequences  of  remaining  in 
a  building  in  course  of  demolition.  If  the 
defendant  bad  been  guilty  of  a  mere  tres- 
pass, the  law  afforded  the  plaintiff  an  ade- 
quate remedy  for  the  Injury  by  an  ordinary 
action. 

The  complaint  should  have  been  dismissed, 
and  I  advise  a  reversal  of  the  Judgment,  and 
that  a  new  trial  be  ordered,  with  costs  to 
abide  the  event 

CULLEN  O.  J.,  and  HAIGHT,  VANK, 
WERNER,  HISCOCK,  and  COLLIN,  JJ., 
concur. 

Judgment  reversed,  etc; 


(20!  N.  T.  ««.) 

WALLACE  et  aL  v.  DIEHL  et  aL 
(Oou  rt  of  Appeals  of  New  Tork.    May  9,  1911.) 
1.  Wills  (I  606*)— Designation  of  Devisees 

— "IlKIBB.^' 

A  deviM  to  "heirs"  on  the  death  of  a 
life  tenant,  especially  in  the  case  of  a  gift  over 
upon  death  without  heirs,  may  be  confined  to 
hein  of  the  body. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  11  1090-1090;   Dec.  Dig.  f  606.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  3241-3265;    vol.  8,  pp.  7677,  7678.] 


2.  Wills  (t  606*)— DESioNATioif  or  DEVi<ffiKa 
— "Heibs." 

Testatrix  devised  to  her  daughter,  if  liv- 
ing, a  part  of  her  residuary  estate  during  her 
natural  life,  with  power  to  devise  and  bequeath 
by  will  "to  such  of  my  heirs  as  she  may  prefer." 
Held,  that  tMe  power  of  appointment  could 
De  executea  only  for  the  beneht  of  such  of  the 
issue  or  descendanta  of  testatrix  aa  were  heirs 
of  her  body. 

[EU..  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  it  1090-1099;    Dec  Dig.  f  506.*] 

3.  Wills  (|  524*)— Designation  of  Dbtiskcs 
— Classes— Time  of  Ascebtainuen't. 

Though  as  a  general  rule,  a  gift  to  a  tes- 
tator's heirs,  after  the  death  of  a  life  tenant,  ia 
a  gift  to  those  who  were  the  testator's  hein 
at  law  at  the  time  of  his  decease,  and  the  indi- 
cations to  overcome  the  effect  of  such  rule  must 
be  clear,  a  devise  to  testatrix's  daughter  of  a 
life  estate,  with  power  to  devise  by  will  "to 
such  of  my  heirs  as  she  may  prefer'*^  empowers 
the  daughter  to  dispose  of  the  property  to  sud> 
of  testatrix's  issue  or  descendants  aa  were  her 
heirs  at  the  death  of  the  life  tenant. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  il  1116-1127:    Dec.  Dig.  |  624.*] 

4.  Wills  (f  552*)  —  Rights  or  Lboatkxb  — 
Lapsed  Leoaot. 

Testatrix  by  a  codicil  gave  $5,000  to  her 
executors  in  trust  to  purchase  an  annuity  for 
a  granddaughter,  and  by  a  later  codicil  provided 
that,  "whereas  circumstances  may  arise  which 
may  make  the  purchase  of  an  annuity  undesir- 
able, It  is  my  will  that  said  sum  of  $5,000  be 
paid  to  my  said  granddaughter  *  *  *  If  she 
survive  me,  and  I  hereby  give  and  bequeath  said 
sum  of  $5,000  to  her,'  and  by  another  provi* 
sion  the  will  gave  to  a  daughter,  if  living,  a 
part  of  the  residuary  estate  during  the  term  of 
her  natural  life,  with  power  to  give  and  devise 
upon  her  death  by  last  will  to  such  of  the  heirs 
of  the  testatrix  as  the  donee  might  prefer. 
The  granddaughter  'died  before  the  testatrix 
leaving  a  daughter,  her  only  heir  at  law  and 
next  01  kin.  Held,  that  the  legacy  to  the  grand- 
daughter did  not  pass  to  her  child  by  right  of 
representation  under  2  Rev.  St  (2d  Ed.)  pt.  2, 
c.  6,  tit  1,  i  62,  but  lapsed,  and  passed  to  the 
residuary  estate  of  the  donee  of  the  power. 

[E3d.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  ii  1191-1197;    Dec  Dig.  I  652.*] 

Collin  and  Oray,  JJ.,  dissenting  in  part 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Margaretta  Wetherill  Wallace 
and  another,  as  executors  of  the  last  will 
of  Margaretta  M.  Dlehl,  deceased,  against 
Charles  W.  Dlehl,  Susan  D.  Edson,  and  oth- 
ers, to  procure  a  Judgment  establishing  the 
meaning  of  certain  provisions  of  the  will  of 
Margaretta  M.  Dlehl  and  settling  the  ac- 
counts of  the  plaintiffs.  Appeal  by  the  plain- 
tiffs and  the  defendant  Susan  D.  Edson,  under 
Code  Civ.  Proc.  {  1336,  from  certain  parts  of 
the  final  Judgment  of  the  Supreme  Court  en- 
tered May  3,  1910,  in  the  county  of  Rich- 
mond, upon  the  decision  of  the  court  on  trial 
at  Special  Term,  after  the  affirmance  of  an 
interlocutory  Judgment  by  the  Appellate  Di- 
vision of  the  Second  Department  (134  App. 
Div.  942,  118  N.  T.  Supp.  1149),  with  noUcea 
of  appeal  stating  an  intention  to  bring  up 
for  review  the  Interlocutory  Judgment  Mod- 
ified and  affirmed. 

See,  also,  122  N.  Y.  Supp.  1149. 
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W.  B.  GhamberlBln,  for  appellants  Wal- 
lace and  others.  Jolin  Ewen,  for  appellant 
EdBon.  Oeorge  U.  Finney,  Jr.,  for  respond- 
ent LQIian  PurcelL  Frederick  A.  Drake, 
gnardlan  ad  litem,  for  Infant  respondents. 

CTJIiliEN,  G.  J.  I  ooncnr  in  the  opinion  of 
my  Brother  COLLIN,  save  in  one  respect. 
The  conrts  below  have  held  that  the  power  of 
appointment  given  In  the  eleventh  clause  of 
the  testatrix's  will  to  Mrs.  Wallace,  "to  give,, 
devise  and  bequeath  upon  her  death  by  Last 
Will  and  Testament  duly  executed,  to  such 
of  my  heirs  as  she  may  prefer,"  may  be  ex- 
ercised in  favor  of  any  issue  or  descendant 
of  the  testator.  I  can  find  no  authority  in 
the  decided  cases  for  the  extension  of  the 
term  "heir"  to  Indnde  issue  or  descendants 
who  are  not  heirs.  Not  one  of  the  proposl-' 
tlons  cited  in  support  of  that  contention  in 
my  opinion  sustains  It. 

[1  ]  Before  entering  on  a  review  of  the  cas- 
es, the  distinction  must  be  borne  in  mind  be- 
tween two  radically  different  propositions: 
First,  that  In  the  case  of  a  devise  to  "heirs" 
upon  the  4^ath  of  a  life  tenant,  and  espe- 
cially In  the  case  of  a  gift  over  upon  death 
without  heirs,  the  term  "heirs"  may  be  con- 
fined to  such  heirs  as  are  Issue  or  descend- 
ants; In  other  words,  to  heirs  of  the  body; 
second,  the  proposition  which  it  is  necessary 
to  maintain  to  support  the  decisions  below, 
that  the  term  "heirs"  may  include  all  de- 
scendants, however  remote,  though  not  hcilrs 
because  their  parents  or  ancestors  are  still 
living.  ThiB  second  proposition,  as  I  have 
said,  I  can  find  no  authority  to  sustain. 
Now,  to  refer  to  the  cases  cited  by  my  Broth- 
er. Matter  of  Cramer,  170  N.  Y.  271,  63  N. 
B.  279,  is  authority  for  the  first  proposition, 
not  the  second.  In  that  case  the  word 
"heirs"  was  limited  to  heirs  of  the  body  and 
death  without  heirs  construed  as  a  gift  over 
without  heirs  who  were  descendants  or  heirs 
of  the  body.  Snider  v.  Snider,  160  N.  Y.  161, 
64  N.  B.  676,  decides  exactly  the  same  propo- 
sition. Johnson  v.  Brasington,  166  N.  Y.  181, 
50  N.  B.  869,  the  same.  So  with  Eiah  v. 
Grenler,  66  N.  Y.  220.  In  Heath  v.  Hewitt, 
127  N.  Y.  166,  27  N.  B.  959,  IS  L.  R.  A.  46, 
24  Am.  St  Rep.  438,  which  was  the  case  of 
a  gift  to  the  heirs  of  a  living  person,  Judge 
Paxker,  writing  for  the  court,  said  the  de- 
vise was  to  the  children,  but  this  was  not 
because  the  word  "heirs"  could  be  construed 
as  meaning  children,  but  because  It  was  the 
children  which  happened  in  that  case  to  be 
the  persons  who  would  have  been  the  heirs 
of  the  living  person  had  he  died  at  that 
time.  This  plainly  appears,  because  the  case 
was  decided  on  the  authority  of  Heard  v. 
Horton,  1  Denio,  165,  43  Am.  Dec.  659, 
where  the  general  rule  is  stated  that  "a  de- 
vise to  the  heirs  of  one  who  is  stated  in  the 
will  to  be  living  is  a  valid  disposition  in  fa- 
vor of  those  who  would  be  his  heirs  if  he 
should  then  die."  Livingston  v.  Greene,  52 
N.  Y.  118,  seems  to  have  no  application  to 


the  case  before  us.  In  Thurber  v.  Chambers, 
66  N.  Y.  42,  47,  the  term  "heirs"  was  con- 
strued In  Its  legal  meaning  so  as  to  tnduSe 
all  persons  entitled  to  succeed  In  case  of  In- 
testacy. So  the  decision  has  no  bearing  on 
the  question  before  us.  But  Judge  Church 
does  remark  in  his  opinion:  "The  word 
'heirs'  will,  however,  be  construed  to  mean 
'children'  when,  from  the  whole  will,  such 
appears  to  have  been  the  intention  of  the 
testator  [Taggart  v.  Murray]  63  N.  Y.  283, 
238  [Bundy  v.  Bundy]  38  Id.  410."  A  refer- 
ence to  the  two  cases  Judge  Church  cites 
plainly  Indicates  his  meaning  that  the  term 
"heirs"  will  be  limited  to  children  or  otner 
issue  and  not  extended  to  heirs  generally. 
Scott  V.  Guernsey,  48  N.  Y,  106,  is  precisely 
to  the  same  effect,  and  in  the  opinion  it  Is 
said:  "The  testator  has  used  the  word  'heirs' 
In  the  sense  of  children."  Now,  such  a  state- 
ment was  correct,  though  possibly  mislead- 
ing, because  In  that  case  children  were  the 
heirs. 

[2]  Without  discussing  the  provisions  of 
the  will  at  length,  I  can  simply  say  I  can- 
not find  any  indication  of  a  desire  of  the 
testatrix  to  pass  over  the  nearest  in  ibie  of 
her  descendants  or  heirs  In  favor  of  more 
remote  issue  who  might  not  be  bom  till  a 
generation  after  she  was  In  her  grave.  Cer- 
tainly there  Is  no  such  clear  Indication  as 
would  warrant  us  in  departing  from  the 
proper  meaning  of  the  word  "heirs'." 

But  I  am  of  opinion  that  the  heirs  of  the 
testatrix  were  to  be  ascertained  not  at  her 
death,  but  at  the  death  of  the  life  tenant,  to 
whom  she  gave  the  power  of  appointment. 

[3]  It  should  be  conceded  that  the  general 
rule  is  that  a  gift  to  a  testator's  heirs, 
though  after  the  death  of  a  life  tenant,  is  a 
gift  to  those  who  were  the  testator's  heirs 
at  law  at  the  time  of  his  decease.  But  the 
will  may  disclose  an  intention  that  they  are 
to  be  ascertained  at  a  different  period.  In 
some  of  the  cases  cited  as  requiring  a  class 
to  be  ascertained  at  the  death  of  the  testa- 
tor, the  language  Is  too  plain  to  admit  of 
discussion.  In  Delan^  v.  McConnack,  88 
N.  Y.  174,  the  provision  was  "to  distribute 
the  proceeds  thereof  amongst  my  next  (^ 
kin  as  personal  estate,  according  to  the  laws 
of  the  state  of  New  York  for  the  distribu- 
tion of  Intestate  personal  es'tate."  There  al- 
so the  language  of  the  will  was  imperative. 
There  appears  to  have  been  no  claim  that 
the  next  of  kin  would  have  been  ascertained 
at  a  later  period.  In  Wadsworth  v.  Murray, 
161  N.  Y.  274,  282,  65  N.  E.  910,  911,  76  Am. 
St  Rep.  265,  the  provision  was  that  the  prop- 
erty should  "descend  to  and  vest  In  my  heirs 
at  law  In  the  same  manner  that  It  would 
have  descended  to  and  vested  in  them  if  this 
will  had  not  been  made."  Of  course.  If  the 
will  had  not  been  made,  the  property  would 
have  passed  as  in  case  of  Intestacy.  The 
general  rule  Is  stated  in  2  Jarman  on  Wills 
(6th  Ed.)  p.  981:  "Prima  facie  the  next  of 
kin  at  the  death  of  the  testator  are  meant; 
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and  the  Indication  should  be  clear  to  over- 
come the  presumption."  But  In  several  cas- 
es Indications'  have  been  held  sufficiently 
clear  to  show  that  the  testator  meant  the 
dass  to  be  ascertained  at  the  death  of  a  life 
tenant  or  of  a  primary  devisee.  Such  cases 
are  Wood  v.  Ballard.  161  Mass.  324,  25  N.  B. 
67,  7  L.  R.  A.  304;  Welch  v.  Brimmer,  169 
Mass.  204,  47  N.  E>.  699;  and  Matter  of  Bow- 
ers, 109  App.  Dlv.  566,  96  N.  T.  Supp.  562; 
affirmed  on  op.  below,  184  N.  Y.  574,  77  N.  B. 
1182. 

It  must  be  borne  in  mind  that  in  the  case 
before  us  there  is  no  present  gift  of  the  prop- 
erty, the  subject  of  the  Seventh  clause,  to 
tine  heirs  of  the  testatrix.  They  take  solely 
by  the  exercise  of  the  power  of  appointment 
dependent  entirely  on  the  favor  of  the  life 
tenant,  who  might  give  all  to  one  and  ex- 
dnde  the  rest  It  was  not  a  gift  to  a  class, 
but  the  designation  of  a  dasis  among  which 
the  life  tenant  was  to  exercise  her  favor.  It 
is  in  this  respect  that  I  think  the  case  be- 
fore ns  is  to  be  distinguished  from  an  ordi- 
nary gift  by  the  testatrix  herself.  There  the 
class  to  be  benefited  would  be  known  to  the 
testator  and  take  under  the  will  as  a  recipi- 
ent of  the  testator's  bounty.  Here,  thougb  it 
was  not  the  life  tenant's  bounty,  it  was  the 
life  tenant's  favor  to  which  any  appointee 
would  be  Indebted  for  what  he  might  get. 
That  favor  was  to  be  exercised  by  the  life 
tenant  at  her  decease,  and  it  seems  to  me 
that  the  class  was  to  be  ascertained  at  the 
same  time.  But  there  Is  one  further  consid- 
eration which  is  to  my  mtod  controlling.  It 
is  true  that  the  life  tenant  has  no  children, 
but  she  might  have  had  children  after  the 
testatrix's  death,  and,  for  aught  we  know, 
even  after  the  present  time.  A  construction 
of  the  will  which  would  reqnire  the  heirs  of 
the  testatrix  to  be  ascertained  at  her  death 
would  predude  the  life  tenant  from  exercis- 
ing the  power  of  appointment  over  what 
may  be  not  improperly  termed  her  own  share 
of  her  mother's  estate  in  favor  of- her  own 
children.  Certainly  this  testatrix  never  is- 
tended  this. 

I  think  the  Judgment  of  the  Appellate  Di- 
Tision  and  of  the  Spedal  Term  should  be 
further  modified  so  as  to  hold  that  the  power 
of  appointment  given  in  the  eleventh  clause 
of  the  will  must  be  exerdsed  in  favor  of  the 
heirs  of  the  testator,  such  heirs,  however,  to 
be  ascertained  at  the  death  of  the  life  ten- 
ant and  donee  of  the  power. 

COIiLIN,  J.  (dissenting  in  part).  The  ac- 
tion is  to  procure  a  judgment  establishing 
the  meaning  of  certain  provisions  of  the  will 
of  Margaretta  M.  Dlehl  and  settling  the  ac- 
counts of  the  plaintiffs.  Upon  the  trial  at 
Spedal  Term,  by  an  interlocutory  Judgment 
unanimously  affirmed,  the  disputed  parts  of 
the  will  were  given  construction  and  the 
plaintiffs  directed  to  account.  The  action 
thereupon  proceeded  to  the  final  Judgment 
appealed  from. 


The  testatrix  died  in  January,  1908,  leav- 
ing surviving  as  her  sole  heirs  at  law  and 
next  of  kin  three  sons,  Charles  W.,  Thomas, 
and  William,  and  three  daughters,  Margaret- 
ta Wetherill  Wallace,  Mary  H.  Smith,  and 
Susan  D.  Edson.  The  original  will  and  the 
three  codldls  were  probated  April  13,  1908. 
They  are  without  unusual  or  involved  fea- 
tures, and  a  brief  general  statement  of  their 
contents  will  suffice.  The  original  will  by  its 
second  paragraph  gave  to  Charles,  in  case  he 
survived  the  testatrix,  certain  shares  of  cor- 
porate stock,  and  to  the  executors  the  sum 
of  $10,000  In  trust  to  purchase  him  an  an- 
nuity. -By  its  third  paragraph  It  gave  to 
Thomas,  in  case  be  survived  her,  all  prom- 
issory notes  belonging  to  the  estate  of  her 
deceased  husband  under  process  of  collection 
by  him ;  also  his  indebtedness  to  her  and  to 
the  executors  $10,000  In  trust  to  purchase  an 
annuity  for  him.  Each  paragraph  provided 
that,  if  the  son  named  therein  did  not  sur- 
vive the  testatrix,  the  bequests  should  form 
a  part  of  the  residue  of  the  estate.  The 
fourth  paragraph  devised  to  William  certain 
lands  in  St  Paul,  Minn.  It  was,  however,  re- 
voked by  a  codldl  which  devised  to  him  all 
properties  in  the  state  of  Minnesota  owned 
by  the  testatrix.  By  the  fifth  paragraph  tes- 
tatrix gave  to  her  daughter  Mary  E.  Smith 
all  of  her  diamonds  and  the  sum  of  $500; 
and  to  her  grandson,  Edward  I.  Smith,  cer- 
tain paintings  and  engravings.  The  sixth 
and  seventh  paragrapbs  were  revoked  by  the 
codicils.  The  eighth  paragraph  gave  to  the 
daughter  Margaretta  Wetherill  Wallace  a 
real  estate  mortgage  of  $6,000,  and  to  the 
daughter  Susan  Douglas  Edson  real  property 
known  as  No.  12  Clinton  avenue.  In  the  bor- 
ough of  Richmond,  New  York  City.  The 
ninth  paragraph  directed  tlie  executors  to 
divide  th»  rest  and  residue  into  two  equal 
parts,  with  power  to  convert  it  into  cash, 
one  of  which  parts  the  tenth  paragraph  gave 
to  her  daughter,  the  appellant  Susan  D.  Ed- 
son, and  the  other  was  disposed  of  in  the  fol- 
lowing language:  "Eleventh.  I  give,  devise 
and  bequeath  unto  my  daughter,  Margaretta 
Wetherill  Wallace,  if  living,  the  other  part  <« 
my  residuary  estate  during  the  term  of  her 
natural  life,  with  power  to  collect  and  apply 
the  income  therefrom  for  her  own  use  to  in- 
vest and  reinvest  the  principal  according  to 
her  Judgment,  in  real  estate  or  In  any  other 
investment  except  railroad  securities  and 
with  farther  power  to  give,  devise  and  be- 
queath upon  her  death  by  Last  Will  and  Tes- 
tament duly  executed,  to  such  of  my  heirs  as 
she  may  prefer."  A  question  presented  to 
ns  is.  Does  the  word  "heirs"  therein  mean 
those  who  were  the  testatrix's  legal  or  ac- 
tual heirs,  or  those  who  are  her  descendants 
at  the  time  the  legatee  exercises  the  power 
of  appointment  The  courts  below  have  held 
that  the  legatee  may  effectively  exercise  the 
power  of  appointment  for  the  beneiH  of  any 
descendants  of  the  testatrix. 
The  sixth  paragraiA  of  the  will,  re\X)k8d 
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by  a  codldl,  gave  to  the  executors  $5,000  In 
trnet  to  establlBli  a  comfortable  home  for  Mar- 
guerite Wetherill  Buckwdl,  a  granddaughter 
of  testatrix.  The  first  codicil  revoked  the 
sixth  paragraph  and  gave  the  $5,000  to  the 
executors  In  trust,  to  purchase  an  annuity 
for  the  said  granddaughter.  The  second  cod- 
ldl contained  the  provision:  "Whereas  cir- 
cnmstances  may  arise  which  may  make  the 
purchase  of  an  annuity  undesirable,  it  is  my 
will  that  said  sum  of  Five  Thousand  Dollars 
be  paid  to  my  said  granddaughter  Marguerite 
Wetherill  BuCkwell  if  she  survive  me,  and 
t  hereby  give  and  bequeath  such  sum  of  Five 
Thousand  I>ollars  to  her,  giving,  however, 
my  said  executors  power  to  apply  said  sum 
of  Five  Thousand  Dollars  to  the  purchase  of 
an  annuity  in  their  discretion,  for  the  bene- 
fit of  my  said  granddaughter  Marguerite  in 
Uke  manner  as  declared  with  respect  to  the 
proceeds  of  my  property  in  Manhattan,  Kan- 
Bas,  given  my  granddaughter  Lilian."  The 
granddaughter  died  April,  1907,  .leaving  her 
surviving  her  daughter,  Isabel  Bingham  Budi- 
well,  her  only  heir  at  law  and  next  of  kin. 
The  testatrix  died,  as  stated,  January  20, 
1908.  A  question  presented  to  us  la,  Did  this 
legacy  lapse  because  of  the  death  of  the  lega- 
tee prior  to  that  of  the  testatrix.  The  courts 
below  have  held  that  It  did  not  lapse  and  be- 
come a  part  of  the  residuary  estate,  but  vest- 
ed in  Isabel  Bingham  Buckwell. 

First.  May  Margaretta  Wetherill  Wallace 
exercise  the  power  of  appointment,  given  by 
the  eleventh  paragraph,  for  the  beneflt  of 
any  descendants  of  the  testatrix?  The  an- 
swer Is  dictated  by  the  intention  of  the  testa- 
trix. If  she  intended  to  confine  Mrs.  Wal- 
lace, in  the  exercise  of  the  power,  to  a  selec- 
tion from  those  of  her  sons  and  daughters, 
her  actual  heirs,  who  were  living  when  Mrs. 
Wallace  made  her  last  will  and  testament, 
the  answer  must  be  in  the  negative.  A  testa- 
mentary Intention  declared  In  a  lawful  man- 
ner and  having  a  legal  purpose  cannot  be 
thwarted  or  nullified.  When  it  Is  declared  in 
plain  and  unambiguous  language,  the  mean- 
ing of  which  is  not  made  questionable  by  the 
context,  it  must  be  given  effect  A  doubt  as 
to  the  Intention  must  spring  from  the  will 
itself.  When  the  doubt  exists,  the  intention 
must  be  sought  through  a  scrutiny  and  study 
of  the  provisions  of  the  will  and  a  consid- 
eration of  the  relevant  and  competent  facts 
and  circumstances;  and,  while  Judicial  mles 
of  construction  may  be  called  in  aid.  they 
may  not  frustrate  the  iatention.  Neither 
rules  of  construction  nor  the  technical  sense 
of  words  can  prevail  against  the  superior 
force  of  intention,  the  ascertainment  and  dec- 
laration of  which  is  the  whole  province  and 
duty  of  the  court 

At  the  outset,  therefore,  the  inquiry  arises 
as  to  whether  there  arises  from  the  language 
within  the  entire  will  a  legitimate  doubt  as 
to  the  intention  of  the  testatrix  when  she 
used  the  word  "helra"  The  word  has  va- 
rious meanings.    It  has  the  primary  and  cor- 


rect meaning  of  defslgnating  those  en  whom 
the  law,  immediately  on  the  death  of  an  own- 
er of  real  estate,  casts  the  estate,  therein. 
Under  that  meaning  it  relates  only  to  real 
estate,  and  describes  the  persons  appointed 
by  law  to  succeed  to  it  In  cases  of  intestacy. 
That  meaning  the  courts  will  give  It  without 
question,  unless  there  to  in  the  will  itself 
language  or  disposition  which  suggests  vthat 
the  purpose  in  the  mind  of  the  testator  to 
not  thereby  fulfilled.  It  has,  however,  popu- 
lar or  colloquial  meanings  and  with  sensitive 
flexibility  yields  easily  and  quickly  from  its 
primary,  legal  meaning  in  favor  of  an  incon- 
sistent or  opposing  intention.  Applied  to  the 
succession  of  personal  estate,  it  means  next 
of  kin.  TllUnan  v.  Davis,  95  N.  T.  17,  47  Am. 
Rep.  1.  It  not  Infrequently  designates  chll-. 
dren.  Heath  v.  Hewitt  127  N.  T.  166.  27  N. 
E.  050,  18  L.  R.  A.  46,  24  Am.  St  Bep.  438; 
Livingston  v.  Greene,  52  N.  T.  118 ;  Scott  v. 
Guernsey,  48  N.  T.  106;  Thurber  v.  Chambers, 
66  N.  X.  42.  Legatees  and  devisees  have 
been  designated  by  It  Roland  v.  Miller,  100 
Pa;  47;  Matter  of  HnU,  30  Misc.  Rep.  281, 
63  N.  Y.  Snpp.  725;  Plummer  V.  Shepherd, 
94  Md.  466,  51  Aa  173; 'Clark  v.  Scott  67 
Pa.  446;  Shaplelgh  v.  Sfaaplelgh,  60  N.  H. 
577,  44  Atl.  107;  Greenwood  v.  Mnrray,  28 
Minn.  120,  9  N.  W.  629.  We  have,  as  the  in- 
tention expressed  by  Uie  instruments  re- 
quired, given  it  the  meaning  of  tosue  or  de^ 
scendants.  Matter  of  Cramer,  170  N.  Y.  271, 
63  N.  B.  279;  Snider  v.  Snider,  160  N.  Y.  181, 
84  N.  B.  676 ;  Johnson  v.  BrasingtOD,  156  N. 
Y.  181,  50  N.  B.  859;  Taggart  v.  Murray,  6S 
N.  Y.  233;   Kiah  v.  Grenler,  58  N.  Y.  220. 

Whenever  It  reasonably  appears  that  words 
within  a  will  were  not  used  in  their  techni- 
cal sense,  but  according  to  a  vocabulary  of 
the  testator,  tTiey  are  to  have  the  significa- 
tion he  designed  for  them  if  the  nature  of 
the  estate  which  he  meant  to  create  to  not 
prohibited  by  law.  The  provisions  of  the 
wUl  nndOT  consideration  indicate  that  the 
testatrix  did  not  intend  that  the  operative 
exercise  of  the  power  of  appointment  gives 
Mrs.  Wallace  depended  upon  the  survival  be- 
yond her  life  of  one  or  more  of  ber  brothers 
or  sisters.  The  disposition  by  the  testatrix 
of  the  estate  to  inconsistent  with  that  inten- 
tion. She  gave  sparingly  and  "cautiously  to 
her  children.  While  the  value  of  the  estate 
is  not  made  known  by  the  findings,  a  very 
substantial  part  of  it  at  least  passed  into  the  . 
rest,  residue,  and  remainder,  of  which  only 
one-half  to  given  to  a  child,  Mrs.  Edson,  who 
had  a  son,  to  whom  she  could  give  that 
which  she  bad  received.  We  may  with  rea- 
son and  Just  cause  believe  that  the  testatrix 
did  not  intend  to  compel  Mrs.  Wallace  to 
hand  over  or  distribute  her  estate  to  those 
from  whom  she  herself  had  withheld  It  A 
careful  reading  of  the  provisions  in  favor  of 
all  the  sons  and  daughters,  except  Mrs.  E^ 
son,  is  persuasive  to  the  conclusion  that  she 
anxiously  Intended  that  an  important  part 
of  her  estate  should  not  pass  under  the  owta- 


Digitized  by 


Google 


650 


85  NORTHEASTERN  REPORTER 


(N.T. 


ership,  wltb  Its  power  to  lose,  spend,  and 
squander,  of  her  children,  but  should  be  pre- 
served for  the  next  generation  at  least.  This 
conclusion  Is  aided  by  the  fact  that  she  gave 
by  the  will  to  three  of  her  grandchildren. 
vIb.,  the  Bcm  of  Mrs.  Smith  and  two  married 
daughters  of  Charles.  The  findings  of  the 
referee  establish  the  fact  that  Mrs.  Wallace 
bad  no  children,  and  that  tliere  are  three 
other  grandchildren,  one  of  whom  is  the  son 
of  Mrs.  Edson  and  two,  Madelaine  Diehl 
and  Theodore  Diehl,  are  the  children  of 
Charles.  The  will  shows  the  testatrix  desir- 
ed that  ber  property  should  be  deemed  a. 
general  provision  for  the  family,  and  that  as 
such  the  one-half  should  be  dispensed  within 
the  family  by  Mrs.  Wallace.  Another  fact 
points  to  the  conclusion  that  the  testatrix 
did  not  In  the  eleventh  paragraph  use  the 
word  "heirs"  In  Its  technical  significance. 
Paragraph  twelfth  Is:  "Twelfth:  Any  real 
or  personal  property  remaining  undisposed 
of  by  this  my  Will,  or  to  which  my  sons 
Thomas  and  Charles  or  eithei;  of  them. for 
any  reason  might  otherwise  as  heir  at  law 
or  next  of  kin  become  entitled,  whether  un- 
der the  laws  of  the  State  of  New  Tork  or 
any  other  State,  shall  vest  in  my  said  Execu- 
tors in  place  of  my  said  sons,  and  shall  be 
convert^ed  by  my  said  Executors  Into  cash, 
and  my  Elxecutors  are  Instructed  to  use  the 
same  for  the  purchase  of  annuities  for  each 
of  my  said  sons  Thomas  and  Charles."  The 
third  and  only  additional  use  in  the  will  of 
the  word  is  in  the  thirteenth  paragraph 
which  forfeits  the  benefit  or  share  of  any  of 
ber  "heirs"  who  shall  legally  dispute  or 
contest  any  of  the  provisions  of  the  will. 
The  manifest  purpose  of  the  testatrix  In  the 
twelfth  paragraph  required  that  the  status 
of  Thomas  and  Charles  against  which  she 
was  providing  should  be  accurately  express- 
ed. If  she  were  In  the  eleventh  or  thirteenth 
paragraph  designating  only  those  of  that 
identical  status  of  heir  at  law  or  next  of 
kin,  she  would  have  used  the  identical  ex- 
pressions. Bundy  v.  Bundy,  88  N.  X.  410, 
422.  It  is  probable  rather  than  Improbable 
from  the  thirteenth  paragraph,  considered 
by  itself,  that  the  testatrix  Intended  the  for- 
feiture therein  prescribed  to  apply  to  all  per- 
sons benefited  by  the  will  who  might  legal- 
ly contest  it.  Inasmuch  as  the  will  raises 
a  doubt  as  to  the  Intention  of  the  testatrix, 
and,  for  the  reasons  stated,  fair  grounds  for 
holding  that  she  intended  that  Mrs.  Wallace 
should  be  free  to  select  from  the  family  the 
beneflclarlee  under  her  will,  aid  in  reaching 
the  correct  conclusion  may  be  sought  In  the 
established  rules  of  construction.  Such  a 
rule  Is  the  courts  will  with  alacrity  and  sat- 
isfaction lay  hold  of  slight  expressions  as  a 
ground  for  avoiding  a  construction  or  deci- 
sion which  excludes  the  Issue  of  a  deceased 
child  from  participation  in  a  general  family 
provision.  Matter  of  Paton,  111  N.  Y.  480, 
18  N.  B.  825.  It  Is  apparent  from  the  will 
that  the  general  purpose  of  the  testatrix  was 


to  include  her  grandchildren  in  the  distribu- 
tees of  her  estate,  and,  the  will  permitting, 
we  reach  the  conclusion.  In  accord  with  tliat 
purpose,  that  Mrs.  Wallace  may,  In  fulfill- 
ment of  the  intention  of  the  testatrix,  exer- 
cise the  power  of  appointment  for  the  bene- 
fit of  any  descendants  of  the  testatrix. 

[4]  Second.  Did  the  legacy  to  Marguerite 
WetberlU  Buckwell  lapse  by  reason  of  her 
death  prior  to  that  of  the  testatrix?  It  is 
argued  in  the  negative  that  the  words  "and 
I  hereby  give  and  bequeath  such  sum  of  Five 
Thousand  Dollars  to  her"  effect  a  gift  ot 
legacy,  absolute,  and  unaffected  by  the  pre- 
ceding words  of  the  paragraph,  upon  the 
principle  that  when  two  clauses  in  a  will 
are  irreconcilable,  so  that  they  cannot  pos- 
sibly stand  togetlier,  the  one  which  is  poste- 
rior in  position  shall  be  considered  as  in- 
dicating a  subsequent  intention,  and  prevail, 
unless  the  general  scope  of  the  will  leads  to 
a  contrary  conclusion;  and,  as  a  second 
step  in  the  argument,  the  statute  (2  R.  8. 
[2d  Ed.]  pt  2,  c.  6,  tit.  1,  I  52)  providing 
that  whMiever  a  testator  ^ves  a  legacy  to  a 
child  who  dies  during  the  lifetime  of  the  tes- 
tator leaving  a  child  who  survives  the  tes- 
tator, the  legacy  shall  not  lapse,  but  shall 
vest  In  the  surviving  child.  Is  Invoked.  This 
position  cannot  be  maintained.  The  lan- 
guage of  the  codicil  clearly  and  plainly  ex- 
presses -the  intention  that  the  bequest  should 
become  efTectlve  only  in  case  the  legatee 
survived  the  testatrix.  The  words  above 
quoted  are  not  a  clause  or  a  bequest  inde- 
pendent of  the  words  immediately  preceding 
them. 

There  are  not  wltliln  the  principle  invok- 
ed two  disposing  clauses.  The  paragraph  is 
free  from  contradictory  or  Inconsistent  parts 
and  constitutes  one  disposition.  So  clear  is 
this  that  it  is  enunciation  rather  than  con- 
struction to  say  that  the  testatrix  fearing 
that  the  direction  to  the  executors  to  pay. 
in  case  Mrs.  Buckwell  survived,  was  not  a 
complete  testamentary  giving,  added  the 
words  quoted  which  were  inoperative  unless 
the  payment,  depending  upon  the  survivor- 
ship, was  made.  The  five  thousand  dollars 
was  not  bequeathed  to  Mrs.  Buckwell  within 
the  meaning  of  the  statute  (2  R.  S.,  i  62) 
which,  therefore,  has  no  application.  The 
courts  below  erred  in  holding  that  the  leg- 
acy did  not  lapse. 

As  to  the  other  questions  presented,  we 
concur  in  the  conclusions  of  the  Appellate 
Division. 

That  part  of  the  interlocutory  and  final 
judgments  adjudging  that  the  legacy  of  $5,- 
000  bequeathed  to  Marguerite  WetherUl 
Buckwell  does  not  lapse  and  form  a  part  of 
the  residuary  estate  of  Margaretta  M.  Diehl, 
but  that  said  legacy  vested  in  the  surviving 
child  of  Marguerite  WetherlU  Buckwell,  the 
defendant  Isabel  Bingham  Bu<&weW,  and 
that  additional  part  of  the  final  judgment 
adjudging    that   the   plaintiffs   pay   to   the 
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guardian  of  theperaon  and  property  of  tbe 
defendant  Isabel  Bingham  Bnckwell,  after 
security  given,  the  sum  of  $4,500,  together 
with  the  Interest  or  income  on  the  sum  of 
$5,000  from  the  13th  day  of  April,  1900,  and 
that  the  plaintltTs  pay  to  Frederick  A.  Drake, 
Esq.,  gnardlan  ad  litem  for  the  infant  de- 
fendant Isabel  Bingham  Buckwell,  the  sum 
of  $500  heretofore  allowed  to  him  as  guard- 
Ian  ad  litem  out  of  the  safd  Isabel  Bingham 
Buckwell's  share  or  portion  of  the  estate 
should  be  reversed.  In  all  other  respects 
said  Judgments  shonld  be  affirmed,  with 
costs  to  the  plaintiffs  and  to  the  respondent, 
liillian  Purcell,  to  be  paid  out  of  the  estate. 

HAIGHT,  VANN,  WERNER,  and  HIS- 
COCK,  JJ.,  concur  with  CULIiBN,  O.  J. 
GRAY,  J.,  concurs  with  COLLIN,  J. 

Judgment  of  Appellate  Division  and' that 
of  Special  Term  mddifled,  first,  so  that,  in- 
stead of  declaring  that  the  power  of  ap- 
pointment given  by  the  elevoith  paragraph 
of  the  testator's  will  may  be  effectually  ex- 
ercised for  the  benefit  of  any  issue  or  de- 
scendants of  Margaretta  M.  Diehl,  it  l>e  ad- 
Judged  and  declared  that  it  may  be  exercised 
for  the  benefit  of  any  of  the  heirs  of  said 
Margaretta  M.  Diehl,  such  heirs  to  be  ascer- 
tained at  the  death  of  the  donee  of  the  pow- 
er, Margaretta  WetherlU  Wallace;  second, 
tiiat,  Instead  of  adjudging  that  the  legacy 
of  $5,000  bequeathed  to  Marguerite  WetberiU 
'  Buckwell  did  not  lapse,  it  be  adjudged  and 
declared  that  said  legacy  did  lapse  and  fall 
Into  and  become  part  of  tbe  residuary  es- 
tate of  Margaretta  M.  Diehl;  and  the  di- 
rection that  tbe  legacy  be  paid  to  the  guard- 
ian of  the  person  and  property  of  defendant 
Isabel  Bingham  Buckwell  and  Frederick  A. 
Drake,  gnardlan  ad  litem,  is  reversed;  and, 
as  modified,  the  said  Judgments  are  affirmed, 
with  costs  to  all  parties  who  have  appeared 
and  filed  briefs  in  this  court  payable  out  of 
tbe  estate. 


(209  Mass,  t)   

WBLD  V.  OLARRB. 

(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    May  19,  1911.) 

1.  Taxation  ({  788*)— Salb  —  Tax  Deed— 
Reoulabitt  —  Pbesuuptions  —  Bubder  of 
iPsoor. 

A  tax  deed,  with  its  recitals,  affords  no 
presumption  of  regularity;  and  the  burden  rests 
on  tbe  gnintee  to  show  affirmatively  by  extiin- 
sic  evidence  that  the  statutory  requirements 
have  been  followed. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  H  1665-1557,  1559-1568;  Dec.  Dig. 
I  788.»] 

2.  JODOHEKT    (t    685*)  —  COIfOLUSIVEHSSS  — 

Pashis  .  GONOLDDKD  —  Pebsoks  Not  Pab- 
nxs. 

Where  a  mortgagee  brought  an  action  to 
set  aside'  tax  deeds  on  the  mortgaged  land  is- 


sued subsequently  to  the  execution  of  Ae  mort- 
gage, the  fact  that,  if  plaintiff  obtained  relief, 
it  must  have  inured  to  the  benefit  of  the  owner 
of  the  legal  title  to  the  land  was  insufficient  in 
itself  to  estop  such  owner  by  tbe  judgment. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  §  1208;    Dec  Dig.  |  685.*] 

3.  Judgment  (f  685*)  —  Conclusiveness  — 
Persons  Concluded  —  Pebsoks  Not  Pas- 
ties. 

Where  a  mortgagee  brought  an  action  to 
set  aside  tax  deeds  on  the  mortgaged  land  is- 
sued subsequently  to  the  execution  of  the  mort- 
gage, that  the  facts  and  issues  involved  in  such 
action  were  the  same  as  those  involved  in  a 
subsequent  writ  of  entry  brought  by  the  owner 
to  recover  possesion  of  the  land  was  not  de- 
terminative of  the  question  whether  such  owner 
was  bound  by  the  Judgment  in  the  mortgagee's 
action. 

(Ed.  Note. — For  other  cases,  gee  Judgment, 
Cent  Dig.  |  1208;   Dec  Dig.  {  685.*] 

4.  Judgment  (|  675*)  —  Conclusiveness  — 
Pebsons  Concluded. 

Where  an  owner  of  the  legal  title  to  land, 
while  not  joined  as  a  pa{ty  to  proceedings  by 
a  mortgagee  to  test  tax  titles,  acted  in  con- 
junction with  the  mortgagee  as  tbe  real  party 
in  interest  and  as  manager  of  the  suits,  be  was 
bound  by  tbe  decrees,  and  estopped  from  con- 
testing the  validity  of  the  tax  deeds  therein 
sustained. 

[Ed.  Note. — ^For  other  cases,  see  Judgment, 
Cent  Dig.  ||  1190,  U91,  1194;  Dec  Dig.  | 
675.*] 

6.  QuiETiNO  TrnJB  Q  88*)  — Di8olaiiixb-> 
Pebsons  Concluded. 

Where,  in  a  writ  of  entry,  it  appeared  that 
a  former  owner  of  tbe  property  brought  a  peti- 
tion, under  Rev.  Laws,  c  182,  ||  1-6,  authoi<- 
ir.ing  actions  to  try  adverse  claims,  against  one 
W.,  who  had  previously  conveyed  to  demandi^t 
a  disclaimer  by  W.  did  not  estop  demandant 
from  claiming  that  a  tax  title  involved  was 
paramount  to  the  tenant's  estate. 

[Ed.  Note.— For  other  cases,  see  Quieting  Ti> 
tie,  Dec  Dig.  |  88.*] 

Exceptions  from  Land  Court,  Middlesex 
County. 

Writ  of  entry  by  Ethel  C.  Weld  against 
Nathan  D.  A.  Clarke.  Judgment  for  de- 
mandant, and  defendant  excepts.  Excep- 
tions overruled. 

Tbe  opinion  of  Lonls  M.  Clark,  Associate 
Judge,  in  the  land  court,  is  as  follows: 

"This  is  a  writ  of  entry  filed  February 
11,  1909,  to  recover  possession  pf  a  parcel  of 
land  in  Medford.  In  1897  the  tenant  was 
the  owner  of  tbe  record  title  to  the  de- 
manded land,  and  for  the  purpose  of  raising 
money  thereon,  conveyed  the  same  to  one 
Scaplen,  who  conveyeil  tbe  same  in  mort- 
gage to  tbe  Massacbnsefts  Title  Company, 
and  tben  reconveyed  to  the  tenant  In  1902 
and  again  in  1908  tbe  land  was  sold  for 
nonpayment  of  taxes  for  the  years  1900  and 
1901  respectively,  and  in  each  case  the  col- 
lector of  taxes  gave  a  deed  of  the-  land  to 
tbe  purchaser.  Whatever  title  passed  by 
said  two  tax  deeds  was  conveyed  to  one 
Welsh  prior  to  1004,  and  by  him  released  to 
tbe  demandant  as  below  set  forth.    In  B'eb- 
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mary,  1904,  the  tenant  conveyed  his  equity 
of  redemption  to  one  Batcbelder.  In  May 
and  June  of  that  year  one  Roberts,  to  whom 
said  mortgage  had  been  assigned,  brought 
two  bills  In  equity  to  remove  the  clouds  on 
the  title  to  the  demanded  land,  caused  by 
said  two  tax  deeds,  and  on  the  19th  of  June, 

1906,  these  two  deeds  were  held  to  be  valid 
in  the  cases  of  Roberts  v.  Welsh,  192  Mass. 
278,  78  N.  E.  40a  Meanwhile,  In  January, 
1905,  said  Batchelder  had  conveyed  the  land 
to  one  Young,  who.  In  January,  1907,  con- 
veyed the  same  to  one  Holt,  who  brought  In 
the  land  court  a  petition  against  said  Welsh, 
the  then  holder  of  the  record  title  under 
said  two  tax  deeds,  to  require  said  Welsh  to 
try  his  title.  Said  petition  was  entered  In 
said  court  on  the  4tb  of  February,  1907,  and 
was  dated  the  2l8t  of  January,  1907,  and 
said  Holt  on  the  22d  day  of  January,  1907, 
caused  to  be  recorded  at  the  registry  of 
deeds  a  notice  of  the  pendency  of  said  ac- 
tion. Said  Welsh,  having  by  deed  dated  and 
acknowledged  October  29,  1006,  released  the 
premises  to  this  demandant,  then  a  resident 
of  Texas,  filed  a  disclaimer  In  said  action  of 
Holt  V.  Welsh,  and  on  the  11th  of  March, 

1907,  Judgment  was  entered  for  him,  said 
Welsh,  with  costs.  Said  release  from  Welsh 
to  the  demandant  was  recorded  on  the  31st 
of  January,  1907,  nine  days  after  the  afore- 
said notice  of  Us  pendens.  Since  then  con- 
veyances have  been  made  by  Holt  to  Batch- 
elder,  by  Batchelder  to  Holt,  by  Holt  back  to 
Batcbelder,  and  again  by  Batchelder  to  th% 
tenant,  all  prior  to  the  bringing  of  this 
writ  of  entry. 

"The  tenant  maintains,  first,  that  as  the 
demandant  claims  under  said  Welsh  the  dls- 
dalmer  of  said  Welsh  on  the  petition  of 
Holt  V.  Welsh  aforesaid  Is  conclusive  as  to 
her,  and  that  she  cannot  now  have  any  in- 
terest in  said  land  as  against  those  claim- 
ing under  said  Holt.  I  find  that  the  release 
firom  Welsh  to  this  demandant  was  made  for 
a  valuable  consideration,  and  that  she  was 
a  bona  fide  purchaser  for  value  without  no- 
tice of  any  adverse  claim,  and  I  rule  that 
the  demandant  Is  not  bound  by  said  dis- 
claimer of  Welsh. 

"The  tenant  maintains,  second,  that  the 
two  tax  deeds  under  which  the  demandant 
dalms  are  Invalid,  and  that  the  decisions 
in  the  two  cases  of  Roberts  v.  Welsh  above 
referred  to  are  not  conclusive  as  against 
him.  As  to  this  contention  the  tenant  testi- 
fied, and  I  find,  that  In  all  the  proceedings 
in  said  actions  of  Roberts  v.  Welsh  he,  the 
tenant,  acted  as  the  attorney  of  said  Rob- 
erts and  aa  such  attorney  managed  and  con- 
trolled all  the  proceedings;  that  he  paid 
tlie  fees;  that  he  never  charged  Roberts 
anything,  because  Roberts  would  charge  over 
to  him  when  he  came  to  redeem;  that  the 
deed  from  Batchdder  to  Toung  in  1905  was 
made  at  the  request  and  for  the  benefit  ef  the 


tenant;  that  there  never  wais  a  time  when  a 
foreclosure  of  the  mortgage  or  a  sale  for 
taxes  would  not  have  been  an  Injury  to  him, 
except  during  the  time  that  the  title  stood 
In  Batchelder;  that  he  had  collected  all  the 
rents,  controlled  the  property  and  made  re- 
pairs thereon,  and  had  never  made  any 
charge  therefor;  that  he  never  paid  over  any 
of  the  rents  to  anybody,  but  that  he  accounted 
to  Batchelder  for  some  of  them,  and  once 
bad  an  adjustment  with  Batchelder,  the  na- 
ture of  which  was  not  described,  probably  in 
1907. 

"I  also  find  that  for  a  large  part  of  the 
time,  If  not  all  of  the  time,  that  said  two 
actions  were  pending,  the  tenant  had  an 
Interest  to  be  affected  in  the  land  which  was 
the  subject  of  said  actions,  and  that  he  had 
a  itersonal  Interest  in  the  prosecution  there- 
of. 

"I  mie  that  the  two  cases  of  Roberts  v. 
Welsh  which  determined  said  two  tax  deeds 
to  be  valid  are  conclusive  as  to  this  tenant, 
and  that  he  cannot  now  set  up  any  title  as 
against  those  claiming  under  said  Welsh. 
Elliott  V.  Hayden,  104  Mass.  182;  Nash  v. 
D-Arcy,  183  Mass.  30,  66  N.  E.  606;  Valen- 
tine v.  Pamsworth,  21  Pick.  176;  Light- 
cap  V.  Bradley,  186  UL  610,  58  N.  R  221; 
Freeman  on  Judgments,  |  174. 

"Judgment  for  the  demandant," 

Joseph  Bennett,  for  demandant.  Jameq 
C.  Batchelder,  for  tenant. 


BRALBY,  J.  The  tmant,  when  the  own* 
er,  conveyed  the  demanded  premises  In  fee 
for  the  purpose  of  having  the  grantee  mort- 
gage the  land,  and  after  this  had  been  ef- 
fected,  received  back  a  conveyance  of  the 
equity  of  redemption.  The  taxes  having 
fallen  Into  arrears  for  two  consecutive 
years,  the  coUector  made  seimrate  sales  of 
the  estate,  which  was  purchased  by  one 
Welsh,  who  received  and  recorded  the  deeds. 
The  mortgage  having  been  assigned  to  one 
Roberts,  he  brought  bills  In  equity  to  have 
the  sales  declared  Invalid  for  errors,  and 
Informalities  In  the  assessments,  and  the 
collector's  deeds.  But  the  sales  being  held 
valid,  the  bills  were  dismissed,  and  Welsh 
then  deeded  the  land  to  the  demandant, 
whose  title  having  been  put  In  Issue  by  the 
tenant's  plea,  depended  upon  the  validity  of 
the  tax  deeds.  Roberts  v.  Welsh,  192  Mass. 
278,  78  N.  E.  408;  Oreen  v.  Kemp,  13  Mass. 
520,  7  Am.  Dec.  169.  [1]  It  was  early  de- 
cided that  a  tax  deed,  with  its  recitals,  of 
itself  affords  no  presumption  of  regularity, 
and  the  burden  rested  on  her  to  show  af* 
firmatively  by  extrinsic  evidence,  that  the 
requirements  of  the  statute  had  been  fol- 
lowed. Alvord  T.  Collin,  20  Pick.  418,  421; 
Harrington  v.  Worcester,  6  Allen,  576; 
Bnrke  v.  Burke,  170  Mass.  499,  48  N.  B.  763. 
See  St  1911,  c.  870.    But  no  proof  was  offer- 
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ad,  a>  the  conrt  ruled,  that  the  tenant  was 
•stopped  by  the  decrees.  [2]  It  Is  InsnfB- 
dent,  to  create  an  estoppel,  that  If  the  plain- 
tiff obtained  relief,  It  must  have  Inured  to 
the  tenant's  benefit,  or  that  In  the  present 
action  the  parties  are  Interested  in  proving 
or  disproving  the  same  facts  as  were  there 
Involved.  Sturbridge  v.  Franklin,  160  Mass. 
149.  151,  35  N.  E.  6C9.  If  tlie  tenant,  how- 
ever, to  establish  or  protect  his  own  title, 
caused  the  suits  In  equity  to  be  instituted 
in  the  name  of  Roberts,  for  their  Joint 
benefit,  and  directed  and  controlled  the  pros- 
ecution, he  was  the  real  party  In  Interest, 
even  If  a  stranger  to  the  litigation  upon  the 
fiice  of  the  record.  Valentine  v.  Famsworth, 
21  Piclc.  176;  Elliott  v.  Hayden,  104  Mass. 
180,  182;  Brigham  v.  Fayerweather,  140 
Mass.  411,  416,  6  N.  B.  265.  The  Judge 
found  that  he  acted  as  counsel  for  the 
plaintiff,  paid  the  costs,  and  gave  his  pro- 
fessional services,  while  retaining  his  bene- 
ficial interest  in  the  equity  of  redemption, 
•ven  if  the  legal  title  was  in  numerous  per- 
■ons  to  whom  at  various  times  he  caused  It 
to  be  conveyed.  The  Judge  also  was  satis- 
fled  that  the  tenant's  title  would  be  af- 
fected by  the  result  It  is  certain  that  if  the 
tax  titles  were  set  aside,  altbongb  tlie  mort- 
gage still  would  be  an  outstanding  incum- 
brance, the  equity  of  redemption  also  would 
be  preserved,  [t]  The  tenant  under  these 
findings  is  shown  to  have  been  substantially 
Interested  in  the  subject-matter  of  these 
suits,  with  fall  opportunity  to  control  the 
proceedings,  to  examine  witnesses,  and  to 
talce  and  prosecute  an  appeal  from  the  de- 
crees of  the  trial  conrt  to  this  court  While 
not  having  been  Joined  as  a  party  to  the 
proceefllngs,  yet  be  acted  in  conjunction 
with  Roberts,  or  as  the  real  party  in  interest 
and  as  manager  of  the  suits.  The  tenant 
therefore,  having  been  bound  by  the  decrees. 
Is  estopped  from  contesting  the  validity  of 
III*  tax  deeds.    BBUott  T.  Bayden,  IM  Mass. 


180;  Nash  v.  IVArcy,  183  Mass.  SO.  96  S.  JS. 
606;  Cecil  V.  Cecil,  19  Md.  72.  81  Am.  Dec. 
626;  Peterson  v.  Lothrop,  84  Pa.  223;  Amer- 
ican Bell  Telephone  Co.  v.  National  Im- 
proved Telephone  Co.   (C.   C.)  27  Fed.  663. 

[4, 1]  It  appeared,  in  the  itinerary  of  the 
equity  of  redemption,  that  one  Holt  while 
the  owner  brought  a  petition  under  Rev. 
Laws,  c.  182,  {$  1-5,  against  Welsh  to  re- 
quire him  to  try  his  title,  and  caused  notice 
of  the  pendency  of  the  petition  to  be  entered 
in  the  registry  of  deeds.  But  Welsh  having 
previously  conveyed  to  ifte  demandant  who 
did  not  record  the  deed  until  after  the  no- 
tice had  been  filed,  appeared  and  disclaimed 
the  alleged  ownership.  It  is  contended  by 
the  tenant  that  the  Judgment  on  the  dis- 
claimer, in  favor  of  Holt  vested  the  abso- 
lute title  to  the  land  in  him,  or.  In  other 
words,  that  Holt  by  the  disclaimer  became 
an  innocent  purchaser  for  value  without 
notice  of  the  prior  conveyance.  The  tenant 
misconceives  the  purpose  of  the  statute.  It 
was  not  intended  as  a  substitute  for  the 
remedies  which  may  be  used  for  the  recov- 
ery of  land.  In  Orthodox  Congregational 
Society  V.  Greenwich,  145  Mass.  112,  113, 
13  N.  E.  380,  381,  it  was  said  by  Chief  Jus- 
tice Morton  of  Pub.  St  1882,  c.  176,  where  a 
similar  provision  is  found:  "The  object  of 
the  proceedings  is  not  to  try  the  title  tp  the 
real  property;  the  court  cannot  make  any 
decree  unless  the  respondent  makes  default 
which  will  operate  as  a  conclusive  adjudica- 
tion of  the  title  of  either  party."  The  dis- 
claimer is  to  be  treated  as  a  pleading  which 
did  not  operate  to  convey  any  new  source 
of  title  to  the  petitioner,  or  estop  the  de- 
mandant from  claiming  that  the  tax  title 
was  paramount  to  the  tenant's  estate. 

The  third  and  fourth  requests  were  prop- 
erly refused,  and  the  first  fifth,  sixth  and 
seventh  were  rendered  Inapplicable  by  the 
findings  of  the  Jqdge. 
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RYAN  T.  BOSTON  ELEVATED  RT.  CO. 

(Supreme   Judicial   Court   of    Massachusetts. 

Suffolk.     June  19,  1911.) 

1.  Masteb  and  Servant  ({§  286,  289*)— Ac- 
tion  FOB  INJT7BIE8 — QUESTION    FOB  JUBY. 

In  an  action  for  peisonal  injuries,  the  de- 
fendant's negligence  and  the  plaintiff's  due  care 
held,  on  the  evidence,  questions  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  IS  286,  288.*] 

2.  Master  and  Servant  (S  274*)— Action  fob 
iNJUHiEa— Admission  of  Bvidbncb— Coh- 
tbibutoby  Neolioencb. 

A  question  to  the  plaintiff,  in  an  action 
against  his  employer  for  personal  injuries,  as 
to  why  he  did  not  loolc  before  stepping  upon  the 
traclE,  where  he  was  injured,  is  competent. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  939-^49;  Dec.  Dig.  § 
274.*] 

8.   APPKAI.    and     EBBOB     (S     1056*)— HABJtLESS 

EJbbob— BxcLUBiON  of  Evidence. 

Where  the  probable  answer  of  plaintiff  to  a 
question  is  such  as  may  be  inferred  by  the  jury 
without  an  express  statement  from  him,  its  ex- 
clusion is  harmless. 

[Ea.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  IS  4187-4193;  Dec.  Dig.  { 
105e.«] 

Exceptions  from  Superior  Court,  Snitolk 
County;   John  P.  Brown,  Judge. 

Action  by  John  F.  Ryan  against  the  Bos- 
ton Elevated  Railway  Company.  To  a  di- 
rected verdict  for  defendant,  plalntlflf  except- 
ed.   Exceptions  sustained. 

C.  W.  Bond  and  W.  U.  Friend,  for  plain- 
tiff. R.  A.  Stewart  and  L.  R.  Chamberlln, 
for  defendant 

KNOWLTON,  0.  J.  The  plaintiff  was  em- 
ployed by  the  defendant  as  a  conductor  on 
Its  electric  railway.  Early  In  the  morning 
of  June  25,  1907,  before  the  time  for  start- 
ing on  his  first  trip,  he  had  occasion  to  see 
one  of  his  superior  officers  at  the  defendant's 
car  bam  near  the  Chestnut  Hill  reservoir. 
For  that  purpose,  he  -was  riding  on  an  elec- 
tric car  on  the  outbound  tract  towards  Chest- 1 
nut  Hill,  and  as  It  approached  the  terminus 
of  the  railway  near  the  car  bam  he  stepped  | 
off  the  car  while  It  was  moving  slowly,  and 
started,  by  a  well-worn  path,  which  was  used 
by  the  defendant's  employes,  across  the  In- 
bound track,  towards  the  car  bam.  While 
crossing  this  track  he  was  struck  by  another 
of  the  defendant's  cars  and  Injured. 

[1  ]  There  was  evidence  proper  for  the  con- 
sideration of  the  Jury  tending  to  show  negli- 
gence on  the  part  of  the  defendant's  serv- 
ants In  charge  of  this  car. 

The  only  difficult  question  In  the  case  Is 
whether  there  was  evidence  that  the  plaintiff 
was  In  the  exercise  of  due  care.  .  It  Is  not 
suggested  that  there  was  any  lack  of  care  In 
stepping  from  the  car  on  which  he  was  rid- 
ing before  It  came  to  a  stop.  He  saw  the  car 
that  struck  him  as  It  was  approaching  at  a 
speed  of  about  two  miles  an  hour  not  very  far 


away,  and  the  contention  Is  iliat  he  was  neg- 
ligent In  not  continuing  to  observe  It  or  In 
not  looking  for  It  a  second  time  before  It 
struck  him.  On  this  part  of  the  case  the  ev- 
idence was  uncontradicted  that  between  him 
and  the  place  where  he  saw  the  car  ap- 
proaching there  was  what  is  called  a  "dead 
stop."  It  was  also  an  undisputed  fact  that 
all  passenger  cars  were  accustomed  to  stop 
at  this  place,  whether  there  were  passengers 
to  get  on  or  off  there  or  not  The  plaintiff 
testified  that,  when  he  was  receiving  instruc- 
tions as  to  his  duties  as  conductor,  he  was 
told  by  his  instructor  that  all  cars  stopped 
at  this  place  called  the  "dead  stop."  He  tes- 
tified that  In  this  respect  he  knew  no  differ- 
ence between  different  kinds  of  cars.  It  ap- 
peared that  the  car  that  struck  him  was  not 
a  passenger  car,  but  was  used  for  collecting 
receipts  or  other  similar  purposes.  The 
plaintiff  testified  that  when  he  saw  it  he  did 
not  Imow  what  kind  of  a  car  it  was,  although 
he  had  an  idea  that  it  was  not  a  passenger 
car.  If  this  car  had  stopped  at  the  "dead 
stop"  and  started  again,  it  would  not  have 
reached  the  place  where  the  plaintiff  crossed 
until  a  considerable  time  after  he  had  pass- 
ed by.  There  'was  evidence  that  from  80  to 
100  conductors  and  motormen  were  employ- 
ed on  this  part  of  the  railway,  and  from  this 
and  other  testlpiony  in  the  case  the  Jury 
might  have  inferred  that,  even  If  the  plain- 
tiff had  known  that  money  cars  did  not  stop 
at  this  iK>lnt,  the  chances  were  not  1  in  100 
that  an  approaching  car  was  one  of  this 
kind.  The  Jury  might  have  found  from  the 
evidence  that  the  plaintiff  thought  It  certain 
when  he  saw  the  car  approaching  that  It 
would  stop  before  reaching  the  place  where 
he  crossed,  and  that  there  was  no  Clanger 
in  crossing. 

We  are  of  opinion  that  it  was  a  questloa 
of  fact  for  the  Jury  whether  the  plaintiff  ex- 
ercised such  care  as  persons  of  ordinary  pru- 
dence would  be  expected  to  exercise  In  rely- 
ing upon  his  supposed  knowledge  that  all 
cars  approaching  from  the  place  where  he 
saw  the  car  that  afterwards  struck  him 
would  stop  before  reaching  the  place  where 
he  crossed. 

[2,  8]  The  question  put  to  the  plaintiff  as 
to  why  he  did  not  look  before  stepping  upon 
the  track  was  competent,  and  the  proposed 
testimony  should  have  been  admitted.  Mc- 
Crohan  v.  Davison,  187  Mass.  466,  73  N.  B. 
553;  Whitman  v.  Boston  Elevated  Railway, 
181  Mass.  138,  63  N.  E.  334.  Presumably  he 
would  have  answered,  stating  his  supposed 
knowledge  that  this  car  like  all  other  cars 
would  stop  before  reaching  the  place  where 
he  was  about  to  cross.  But  the  Jury  might 
infer  this  without  an  express  statement  from 
him.  A  majority  of  the  court  is  of  the  opin- 
ion that  the  exceptions  should  be  sustained. 

So  ordered. 
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(108  Mass.  800) 

BROWN  ▼.  HARRINGTON. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.  .  May  18,  19U.) 

1.  ItlBEL  ARD  SLANDBB  (f  16*)— WOBD8  AC- 
TIONABLE AS  Oaubino  Special  Damage— 
Exposing  a  Pebson  to  Ridicule  and 
Contempt. 

A  newspaper  publication,  covering  a  whole 
nase,  which  consisted  of  a  cartoon  labeled 
Caty  Farm,"  showing  the  emaciated  inmates 
in  attitudes  of  despair  as  a  woman  brought  a 
tray  containing  a  little  food  and  teapot,  with 
the  words  "Poor  Food,"  "Rancid  Butter,"  and 
"fihadow  Tea"  on  the  tray,  together  with  a 
statement  that  Mayor  B.,  the  plaintiff,  forced 
a  humane  board  of  charity  out  of  o£Sc8  because 
it  would  not  do  his  bidding,  and  that  in  the 
name  of  humanity  he  should  be  repudiated  in 
to-morrow's  election,  is  defamatory,  tending  to 
hold  up  the  plaintiff  to  ridicule  and  contempt 
and  seriously  injure  his   reputation. 

[Bd.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  ||  1-9;   Dec.  Dig.  |  1&*] 

2.  Tbiai,  (f  253*)— iNSTBUOnONB— Afplioa- 
BIUTT  TO  BTIDKNCK. 

The  trial  court  need  not  give  instructions 
on  detached  portions  of  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  ii  613-023;    Dec.  Dig.  i  253.*] 

Etcceptlons  from  Superior  Court,  Middle- 
sex County;  Jabez  Fox,  Judge. 

Action  by  George  H.  Brown  against  John 
H.  Harrington.  From  an  order  overninng  a 
demurrer  to  the  declaration,  defendant  ap- 
pealed. There  was  a  verdict  for  plaintiff, 
and  defendant  excepted.  Order  affirmed. 
Bxceptlons  overruled. 

J.  GUbert  HIU,  for  plaintiff.  F.  W.  &  S. 
B.  Qoa,  for  defendant 

KNOWLTON,  C.  J.  This  is  an  acUon  of 
tort  for  a  libel  published  In  a  newspaper  In 
LowelL  The  qneetlons  before  us  arise  on 
the  defendant's  appeal  from  an  order  over- 
ruling a  demurrer  to  tire  declaration,  and 
on  exceptions  to  the  refusal  to  order  a  ver- 
dict for  the  defendant  at  the  close  of  the 
evidence,  and  a  refusal  to  give  certain  in- 
Btmctlons  requested.  The  questions  upon 
the  appeal  and  the  refusal  to  order  a  ver- 
dict for  the  defendant  are  substantially  the 
same,  and  the  questions  upon  the  other  re- 
quests are  kindred  In  character. 

[1]  The  publication  was  plainly  defama- 
tory. It  covered  an  entire  page  of  the  news- 
paper and  consisted  of  a  cartoon  or  carica- 
ture labeled  "City  Farm"  and  showing  in- 
mates emaciated,  in  various  attitudes  of  de- 
jection and  despair,  some  sitting  at  a  dining 
table  and  others  rising  In  disgust  or  pro- 
test as  a  "woman  approached  bearing  a  tray 
containing  a  small  amount  of  food  and  a 
teapot  Towards  the  tray  bands  point  from 
the  words,  "Poor  Food,"  "Rancid  Butter," 
"Shadow  Tea;"  wliile  just  beside  and  be- 
hind the  woman  is  depicted  a  large  recep- 
tacle labeled,  "Forty  Gallons  of  Water  to  a 
Pound  of  Fifteen-Cent  Tea."    At  the  top  of 


the  page  above  the  picture  were  the  words  in 
very  large  type,  "Saving  on  the  city's  poor  Is 
the  meanest  kind  of  economy ;"  while  under- 
neath. In  a  little  smaller  type,  were  the 
^ords,  "It  is  no  crime  to  be  poor,  but  it  is 
wrong  to  stint  the  poor  and  the  unfortu- 
nate." Then  followed  this  language  in  large 
print;  "Mayor  Brown  forced  a  competent 
and  humane  board  of  charity  out  of  office 
because  it  would  not  do  his  bidding,  and  he 
put  in  the  present  charity  board,  which  has 
been  cognizant  of  this  outrage  upon  the  poor 
and  unfortunate  inmates  of  our  city  farm. 
In  the  name  of  humanity  and  public  de- 
cency, let  us  go  to  the  polls  to-morrow,  like 
men,  and  repudiate  the  mayor  who  has  been 
solely  responsible  for  this  blot  upon  the  fair 
name  of  our  city."  The  plaintiff  was  then 
the  mayor  of  the  city  and  was  a  candidate 
for  re-election. 

It  needs  no  argument  to  show  that  this 
publication  would  have  a  tendency  to  hold 
the  plaintiff  up  to  ridicule  and  contempt 
and  to  Inflict  a  serious  injury  upon  his  repu- 
tation. It  represented  the  mayor  as  official- 
ly and  personally  responsible  for  a  great 
wrong  upon  the  dependent  poor  of  the  city 
of  Lowell,  and  for  bringing  the  dty  into  dis- 
repute for  a  failure  to  support  its  paupers 
properly.  The  declaration  contains  suffi- 
cient averments  of  the  publication  of  the 
libel,  and  it  is  plain  that  the  demurrer  was 
rightly  overruled.  The  evidence  tended  to 
prove  all  the  allegations  of  the  declaration, 
and  a  verdict  for  the  defendant  could  not 
have  been  directed  without  doing  violence  to 
the  law. 

[2]  The  defendant  set  up  the  truth  as  a 
justification,  and  relied  upon  his  qualified 
privilege,  founded  on  the  fact  that  the  plain- 
tiff was  a  public  officer  and  a  candidate  for 
re-election.  The  Jury  were  given  full  and 
proper  Instructions  covering  both  of  these 
defenses.  See  Com.  v.  Pratt  95  N.  B.  105. 
The  special  requests  for  Instructions  relied 
upon  need  not  be  considered  in  detail.  They 
selected  different  parts  of  the  language  of 
the  publication  from  the  rest  of  it  and  asked 
for  an  instruction  as  to  each  part,  that  if  It 
was  given  a  certain  Interpretation  by  the  jury, 
a  certain  result  would  follow,  which  would 
leave  the  defendant  without  liability  on  ac- 
count of  it  Most  if  not  all,  of  these  suggest- 
ed interpretations  were  such  as  could  not 
properly  be  given  by  the  Jury.  Moreover,  the 
judge  was  not  called  upon  to  sdect  certain  por- 
tions of  the  evidence  bearing  upon  a  certain 
charge,  and  to  give  Instructions  as  to  the  ef- 
fect of  each  portibn  taken  by  Itself  alone. 
Hicks  V.  New  York,  New  Haven  &  Hartford 
Railroad  Company,  164  Mass.  424,  41  N.  B. 
721,  49  Am.  St  Rep.  471. 

Order  affirmed. 

Exceptions  overruled. 
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LAMPHEOHT  ▼.  STATU. 
(Supreme  Court  of  Ohio.     March  28,  1911.) 

fBvllabut  hv  the  Court.) 

1.  Brokkbs  (§S  21,  26,  85,  77*)— ^ukchases  of 
Stock— Title — Dblivebt— Conversion. 

Where  a  broker  buys  stock  on  the  ex- 
change upon  the  order  of  a  customer,  the  latter 
is  the  owner  of  the  stock  from  the  time  of  the 
purchase,  whether  purchased  in  his  name  or 
not,  and  he  has  the  right  to  the  possession 
thereof  on  demand,  subject  to  payment  to  the 
broker  for  advances,  if  any,  and  commissions, 
as  to  which  the  customer  is  the  debtor  of  the 
broker;  In  other  words,  the  legal  relation  of  the 
customer  and  broker  is  that  of  pledgor  and 
pledgee.  Upon  such  demand,  the  broker  need 
not  deliver  the  identical  stock  purchased  for 
the  customer,  but  it  is  sufficient  to  deliver  the 
same  number  of  shares  of  the  same  Isind  and 
value,  and  a  failure  to  do  so  on  demand  may 
amount  to  a  conversion  of  the  stock  and  under 
some  circumstances  to  a  fraudulent  conversion. 
[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  {}  20,  27,  98;  Dec.  Dig.  {{  21,  26, 
35,  77.*] 

2.  Brokers  ^§  35,  38*)— Pitbchase  of  Stocks 
—"Short  Sale''— Conversion. 

A  sale  of  stock  "short"  by  a  broker  on  his 
own  account  does  not  per  se  imply  a  conversion 
or  use  by  the  broker  of  stock  previously  pur- 
chased for  a  customer,  or  held  (n  trust  for  the 
latter,  because  a  sale  short  means  a  sale  of 
that  which  the  vendor  does  not  possess  at  the 
time,  but  which  he  expects  to  acquire  snbse- 
quently  for  delivery  at  a  lower  price. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  §§  35,  38.* 

For  other  definitions,  a«e  Words  and  Phrases, 
VOL  7,  p.  6497.] 

3.  Bbokebb  (§S  35,  38*)— Short  Sates. 

When  a  memorandum  kept  by  a  broker  for 
the  purpose  of  showing  the  transactions  in  a 
particular  stock  and  the  balance  long  or  short 
on  a  given  date  shows  a  sale  short  by  the 
broker  of  a  number  of  shares  less  than  the 
balance  long  on  that  date,  and  more  than  the 
number  of  shares  bought  for  a  customer,  which 
have  not  been  delivered  to  him,  it  is  not  a  prop- 
er inference  from  such  memorandum,  when  not 
supported  hy  other  evidence,  that  such  shares 
of  the  customer  were  converted  or  sold;  but 
from  the  nature  of  a  sale  short  the  presumption 
would  be  that  such  sale  did  not  include  a  sale 
of  the  customer's  stock,  and  therefore  such 
memorandum  does  not  in  itself  prove  or  imply 
a  fraudulent  conversion, 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec. 
Dig.  ii  35,  38.*] 

4.  Embezzlement    ({    14*)  — Check— What 
Constitutes. 

When  a  customer  orders  his  broker  to  buy 
for  him  certain  stock,  to  be  actually  delivered 
to  him  and  to  he  paid  for  at  a  future  date,  and 
the  broker  complies  with  the  order  and  notice 
thereof,  together  with  the  amount  advanced, 
and  commission  is  given  to  the  customer,  and 
the  cost  thereof  is  charged  to  the  account  of 
the  broker,  leaving  a  large  balance  in  the  bro- 
ker's favor,  the  customer  is  the  owner  of  the 
stock  so  purchased  and  is  the  debtor  of  the 
broker  for  the  amount  advanced  and  the  com- 
mission; and  when  the  customer  subsequently 
Eays  such  demand  against  him  by  a  check  on 
is  banker,  which  is  accepted  by  the  broker,  de- 
gosited  in  a  bank  where  the  account  of  the 
roker  was  overdrawn,  and  the  check  was  after- 
wards paid,  and  the  broker  promises  to  deliver 
the  stock  later,  which  was  never  done,  and  the 
broker  failed  and  made  an  assignment  for  the 


benefit  of  creditors,  snch  facts  do  not  constitute 
an  embezzlement  of  the  check. 

[Ed.  Note.— For  other  cases,  see  Bmbessle- 
ment,  Dec.  Dig.  g  14.*] 

5.  Instructions— Defenses. 

In  this  case  it  was  error  for  the  court  of 
common  pleas  to  charge  the  jury,  as  it  did,  as 
follows:  "It  is  immaterial  in  this  case  what 
Ellsworth's  redress  or  rights  may  be  as  against 
Laidlaw  &  Co.,  the  correspondents  of  Oeorge  O. 
Lamprecht  in  New  Xork— it  is  a  question  hei« 
as  to  the  guilt  or  innocence  of  this  defendant — 
whether  or  not  this  evidence  proves  to  your  sat- 
isfaction beyond  a  reasonable  doubt  that  be  is 
guilty,  that  is  the  question." 

Error  to  Circuit  Court,  Cuyahoga  Oonnty. 

George  O.  Lamprecht  was  convicted. of  em- 
bezzlement, and  he  brings  error.    Reversed. 

Westenhaver,  Boyd,  Rudolph  &  Brooks, 
Blandin,  Rice  &  Ginn,  and  Harrison  B.  Mc- 
Graw,  for  plaintiff  in  error.  Jolm  A.  Cline, 
Pros.  Atty.,  and  W.  D.  Meals,  Asst  Pros. 
Atty.,  for  the  State. 

DAVIS,  J.  The  plaintiff  In  error  was  In- 
dicted upon  five  counts,  viz.,  the  first  count 
charged  him  with  larceny  of  a  certain  check 
for  $2,932.50,  the  second  count  cliarged  him 
with  embezzlement  of  a  certain  certificate 
of  stock  for  60  shares  of  th^  stock  of  the 
Toledo,  St.  Louis  &  Western  Railroad  Com- 
pany, the  third  count  charged  him  with  em- 
bezzlement of  the  check  described  in  the  first 
count,  the  fourth  count  charged  him  with 
embezzlement  of  money,  the  proceeds  of  the 
check  mentioned  and  described  in  the  first 
and  third  counts,  and  the  fifth  count  charges 
him  with  obtaining  the  check  aforesaid  by 
false  pretenses.  The  jury  found  him  guilty 
under  the  third  count  and  not  guilty  as 
charged  in  the  first,  second,  fourth,  and  fifth 
counts. 

The  following  are  undisputed  facts  which 
led  to  this  indictment  and  trial :  The  plain- 
tiff in  error  was  the  Jurior  partner  of  the 
firm  of  Lamprecht  Bros.  &  Co.,  who  were 
brokers  in  Cleveland,  dealing  In  bonds  and 
stocks  and  having  a  branch  oflBce  in  Youngs- 
town.  In  this  case,  at  least,  they  transacted 
business  on  the  stock  excliange  in  New  York 
through  Laidlaw  &  Co.,  a  firm  of  brokers. 
On  the  9th  day  of  January,  1909,  one  Ralph 
H.  Ellsworth  left  an  order  at  the  Youngs- 
tovra  oflice  of  Lamprecht  Bros.  &  Co.  to  fcuy 
for  him  60  shares  of  Toledo,  St  Louis  & 
Western  Railroad  Company's  common  8to<^, 
at  a  stipulated  price,  the  certificate  to  be 
made  out  in  name  of  Ellsworth  and  be  deliv- 
ered to  him.  Ellsworth  paid  no  money  on 
the  stock  at  that  time,  but  stated,  which  he 
afterwards  confirmed  by  letter,  that  he  would 
be  at  the  ofilce  of  Lamprecht  Bros.  &  Co.  in 
Cleveland  on  Saturday,  the  16th  of  January, 
and  pay  for  the  same.  Ellsworth's  order  to 
buy  was  telegraphed  to  Laidlaw  &i  Co.  in 
New  York  on  same  day  it  was  given,  Jan- 
uary 9th,  and  it  was  executed  in  New  York 
by  Laidlaw  &  Co.  on  Monday,  January  11th, 
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and  notice  given  to  Lamprecht  Bros.  &  Co. 
In  Cleveland  by  telegraph.  On  the  following 
day,  January  12tli,  Lamprecht  Bros,  ft  Co. 
received  a  letter  from  Laldlaw  Si  Co.,  stat- 
ing that  the  stock  had  been  purchased  as  or- 
dered and  that  the  amonnt  of  the  purchase, 
together  with  commlsBioo,  in  the  aggregate 
92,982.50,  they  <Laidlaw  ft  Co.)  had  charged 
to  the  account  of  Lamprecht  Bros,  ft  Co.  On 
tliat  date  the  books  of  both  Laldlaw  ft  Co. 
and  Lamprecht  Bro&  ft  Co.  agreed  in  show- 
ing a  credit  balance  in  favor  of  Lamprecht 
Bros,  ft  Co.  of  $23,491.04  after  the  said  pur- 
chase and  commission  had  been  charged  to 
the  account  of  Lamprecht  Bros,  ft  Co.  Fol- 
lowing all  this,  on  January  16th,  Ellsworth 
appeared  at  the  office  of  Lamprecht  Bros,  ft 
Oo.  and  presented  to  the  cashier  the  bill  for 
porcbase  of  the  stock  and  commission,  |2,- 
932.G0,  together  with  his  check  therefor. 
This  is  the  check  which  the  plaintiff  in  er- 
ror le  charged  with  embezzling.  The  cashier 
stamped  the  bill  "Paid,"  and,  having  writ- 
ten upon  it  the  words  "Stock  to  follow,"  gave 
It  back  to  £jlIsworth,  retaining  the  check. 
The  check  was  on  the  same  day  deposited 
with  others,  in  the  usual  course  of  business, 
in  the  Union  National  Bank  of  Cleveland,  by 
employfifi  of  Lamprecht  Bros,  ft  Co.  and  in 
the  name  of  that  firm.  The  check  was  after- 
wards paid  at  the  bank  on  which  it  was 
drawn.  The  certificate  for  the  60  shares  of 
stock  so  ordered  by  Ellsworth  and  so  pur- 
Chased  for  him  by  Lamprecht  Bros,  ft  Co. 
was  never  forwarded  by  Laldlaw  ft  Co.,  and 
it  was  never  in  the  state  of  Ohio,  so  far  as 
appeara  Lamprecht  Bros,  ft  Co.  made  an 
assignment  for  the  benefit  of  their  creditors, 
February  9,  1909. 

Uiion  the  trial  of  the  case,  after  all  the 
evidence  offered  and  given  by  either  party 
had  been  submitted  to  the  jury,  and  before 
argument,  the  defendant,  plaintiff  in  error 
here,  asked  the  court  to  charge  the  Jury  in 
writing,  before  argument,  the  following  sep- 
arate propositions,  with  others,  viz. :  "There 
Is  no  evidence  In  this  case  showing  or  tend- 
ing to  show  the  defendant  guilty  of  the 
charge  of  embezzlement,  as  charged  in  the 
third  count  of  the  Indictment,  and  I  there- 
fore direct  you  to  return  a  verdict  of  not 
guilty  as  to  said  count"  The  court  refused 
to  BO  Instruct  the  jury  before  argument,  and 
afterwards,  although  again  requested  to  do 
so,  the  court  again  refused  to  so  instruct  the 
Jury  in  the  general  charge.  Thereby  the 
question  is  brought  upon  the  record  whether 
there  Is  sufficient  evidence  to  warrant  a  con- 
Tlctlon  for  crime  as  charged. 

[1]  It  is  manifest  that  at  the  time  when 
Ellsworth  tendered  his  check  to  the  cashier 
of  Lamprecht  Bros.  &  Co.  the  order  for  the 
purchase  of  the  stock,  which  he  had  given 
Just  one  week  before,  had  been  fully  carried 
out,  except  as  to  the  delivery  of  the  stock, 
and  In  that  particular  It  remains  unexecuted 
to  this  day.  What  were  the  legal  relations 
96N.B.— 42 


and  rights  of  the  parties  at  that  time?  Ells- 
worth had  paid  nothing,  not  even  a  margin, 
on  the  purchase.  Nevertheless  he  had  such 
a  property  right  in  the  stock,  whether  it  had 
been  bought  in  his  name  or  not,  that  he 
could  claim  it  as  his  own,  subject  to  the  lien 
of  the  brokers  for  advances  and  commis- 
sions; for,  as  it  is  said  upon  good  authority 
in  26  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.) 
1057 :  "The  client  is  the  owner  of  the  stock 
purchased  on  margin  from  the  time  of  the 
purchase,  and  is  entitled  to  its  possession  at 
any  time  upon  demand  and  payment  of  the 
broker's  commissions  and  the  balance  due 
thereon."  Now  If  this  is  the  law  when  the 
broker  advances  only  90  per  cent,  of  the  pur- 
chase price  when  be  fills  a  customer's  order, 
no  valid- reason  appears  to  ns  why  it  should 
not  be  the  law  when,  upon  the  request  of  a 
customer,  the  broker  buys  the  stock  for  the 
latter  and  advances  all  of  the  purchase  mon- 
ey. "The  ordinary  margin  paid  on  opening 
an  account  with  a  broker — that  is,  in  order- 
ing him  to  buy  or  sell  securities — is  10  per 
cent  The  margin  may  be  less  than  this,  or 
frequently  none  is  advanced,  according  to 
the  confidence  which  the  broker  has  in  the 
ability  of  the  client  to  respond  to  ultimate 
loss.  But  whether  the  broker  advance  all  or' 
only  the  principal  portion  of  the  sum  invest- 
ed In  the  securities,  the  relation  of  the  par- 
ties Is  unchanged.  The  fact  exists  that  the 
broker  looks  to  the  principal  for  an  indem- 
nity upon  the  entire  transaction.  •  •  • 
Upon  the  whole,  while  It  must  be  conceded 
that  there  are  apparently  sonic  lucongruous 
features  in  the  relation,  there  seems  to  be 
neither  difficulty  nor  hardsbip  in  holding  that 
a  stock  broker  Is  a  pledgee;  for,  although  it 
Is  true  that  he  may  advance  all  or  the  great- 
er part  of  the  money  embraced  in  the  specu- 
lation, if  he  acts  honestly,  faithfully,  and 
prudently,  the  entire  risk  is  upon  the  client, 
and  may  be  enforced  against  falm  as  a  per- 
sonal liability,  irrespective  of  the  value  of 
the  securities  which  are  the  subject  of  trans- 
action. To  introduce  a  different  rule  would 
give  opportunities  for  sharp  practices  and 
frauds,  which  the  law  should  not  Invite."  1 
Dos  Passos  on  Stock  Brokers  ft  Stock  Ex- 
changes (2d  Ed.)  182,  196. 

"The  broker  acts  in  a  threefold  relation: 
First,  in  purchasing  the  stock  he  is  an  agent ; 
then,  in  advancing  money  for  the  purchase, 
he  becomes  a  creditor;  and,  finally.  In  hold- 
ing the  stock  to  secure  the  advances  made, 
he  becomes  a  pledgee  of  it  It  does  not  mat- 
ter that  the  actual  possession  of  the  stock 
was  never  in  the  customer.  The  form  of  a 
delivery  of  the  stock  to  the  customer,  and 
a  redelivery  by  him  to  the  broker,  would 
have  constituted  a  strict,  formal  pledge.  But' 
this  delivery  and  redelivery  would  leave  the 
parties  in  precisely  the  same  situation  they 
are  In  when,  waiving  this  formality,  the  bro- 
ker retains  the  certificates  as  security  for  the 
advance.    The  contract  Is  In  spirit  and  effect, 
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If  not  technically  and  In  form,  a  contract  of 
pledge,  and  is  governed  by  the  law  of  pledg- 
es."   Jones  on  Pledges  (2d  Ed.)  |  496. 

[4]  It  Is  expressly  decided  by  the  New 
Tork  Court  of  Appeals,  In  Content  ▼.  Banner, 
184  N.  T.  121,  76  N.  E.  913,  that  when  a 
stockbroker  bays  securities  for  a  customer, 
although  he  advances  the  whole  amount  nec- 
essary for  the  purchase,  instead  of  requiring 
a  margin,  the  relation  of  pledgee  and  pledgor 
exists  between  the  parties.  So  that,  when 
Ellsworth  presented  Lamprecht's  bill,  or 
statement  of  account,  to  their  cashier  togeth- 
er with  bis  check  for  a  corresponding 
amount,  be  was  not  putting  np  a  margin  for 
a  future  deal,  nor  putting  money  into  their 
hands  upon  a  specific  trust.  Lamprecht  Bros. 
&  Co.  had  paid  the  whole  amount  of  the  pur- 
chase and  the  commission,  and  held  the  right 
to  the  stock  in  the  hands  of  Laldlaw  &  Co., 
subject  to  the  payment  of  tlieir  lien  for  the 
amount  advanced.  From  the  moment  that 
Ellsworth's  check  was  accepted  and  the  bill 
receipted,  the  stock  became  absolutely  his 
very  own,  and  subject  to  his  right  to  pos- 
sess and  control  whether  It  should  be  found 
In  the  possession  of  Lamprecht  Bros,  dc  Co. 

.or  Laldlaw  &  Co.  He  had  received  a  full 
and  valuable  consideration  for  the  check  and 
the  same  had  become  the  lawful  property  of 
Lamprecht  Bros.  &  (>).  and  was  not,  and 
could  not  be,  the  subject  of  embezzlement. 
This  view  of  the  legal  relations  of  the  parties 
to  this  transaction  seems  to  us  to  be  satis- 
factorily sustained  by  Richardson  v.  Shaw, 
209  n.  S.  365,  28  Sup.  Ct  512,  52  L.  Ed.  835, 
and  note  thereon ;  14  Am.  &  Eng.  Ann.  Ca& 
986 ;  Markham  v.  Jandon,  41  N.  T.  235 ;  Le 
Marchant  v.  Moore,  150  N.  Y.  209.  44  N.  B. 
770 ;  and  Scbaef er  y.  Dickinson,  141  111.  App. 
234. 

By  a  parity  of  reasoning  from  the  same 
facts,  the  plaintiff  in  error  could  not  have 
been  properly  convicted  on  any  of  the  connts 
in  this  indictment,  unless  it  should  be  on  the 
second  count  which  charges  the  embezzle- 
ment of  the  stock  itself,  and  as  to  this  two 
answers  are  sufllcient  for  our  present  pur- 
pose. First,  It  does  not  appear  that  the 
stock  purchased  for  Ellsworth  was  ever  in 
the  possession  of  Lamprecht  Bros.  &  Co.,  or 
that  it  was  ever  in  this  state.  Second,  as- 
suming that  it  appears,  or  can  be  made  to 
appear,  that  the  plaintiff  in  error  unlawfully 
converted  the  stock  to  his  own  nse,  that  does 
not  necessarily  mean  that  he  fravdvlently 
so  converted  It,  within  the  meaning  of  the 
statute.  State  v.  Cunningham,  154  Mo.  162, 
5o  S.  W.  282.  Further  on  we  shall  discuss 
the  evidence  upon  this  subject  somewhat. 

'  It  seems,  therefore,  that  there  Is,  and  can 
be,  no  sufficient  answer  to  the  conclusions 
above,  unless  the  contention  is  sound,  on  part 
of  the  state,  that  after  the  shares  of  stock 
were  bought  and  paid  for  by  Lamprecht 
Bros.  &  (3o.  the  same  shares  were  subsequent- 
and  prior  to  January  16th,  when  Ells- 


worth gave  his  check,  sold  by  Lamprecht 
Bros,  ft  Co.  Of  course,  and  we  say  "of 
course"  becanse  the  law  Is  well  settled  on 
that  point,  the  Identical  60  shares  of  stock 
pnrchased  for  Ellsworth  need  not  be  kept  on 
hand  to  be  delivered  to  him.  It  Is  sufficient 
If  60  shares  of  stock  of  the  same  kind  and 
value  be  ddlvered  on  demand,  and  a  failure 
to  so  deliver  on  demand  may  amount  to  an 
unlawful,  and  under  some  circnmstances  to 
a  fraudulent,  conversion  of  the  stock.  Bnt 
It  mnst  not  be  overlooked  that  the  plaintiff 
in  error  was  found  not  gruilty  of  embezzling 
the  stock,  and  it  does  not  yet  appear  that  the 
failure  of  Laldlaw  ft  Co.  or  Lamprecht  Bros. 
&  Ck).  to  deliver  the  sto<^  on  demand  by  Ells- 
worth would  constitute  embezzlement  of  the 
check  given  by  EMIsworth  to  pay,  in  legal  ef- 
fect, what  he  owed  for  the  stock.  It  may 
have  been  th&t  the  fault  of  nondelivery  was 
not  in  Lamprecht  Bros,  ft  Co.,  bnt  In  Lald- 
law ft  Ck). ;  or  It  may  have  been  that  Lald- 
law ft  Co.,  If  Ellsworth  had  pursued  his  rem- 
edies against  them,  may  have  made  delivery 
or  responded  in  damages. 

[I]  And  Just  here.  It  may  be  ranarked,  the 
court  erred  In  reusing,  both  before  and  after 
argument,  to  charge  Qie  Jury  as  requested 
uiwn  this  subject,  and  in  charging  the  Jury 
as  follows:  "It  is  Immaterial  In  this  case 
what  Ellsworth's  redress  or  rights  may  be  as 
against  Laldlaw  ft  (3o.,  the  correspondents  of 
George  O.  Lamprecht  in  New  York — it  is  a 
question  here  as  to  the  grullt  or  Innocence  of 
this  defendant — whether  or  not  this  evidence 
proves  to  your  satisfaction  beyond  a  reason- 
able doubt  that  he  is  guilty,  that  is  the  ques- 
tion." 

But  let  US  see  what  there  is  in  the  conten- 
tion by  the  prosecution  that  Lamprecht  had 
sold  the  stock  without  Ellsworth's  knowledge 
or  consent  after  it  was  bought  and  paid  for 
by  Lamprecht,  and  before  Ellsworth  gave 
his  che(^.  This  Is  the  snbstance  of  the  ar- 
gument of  the  attorneys  for  the  state:  "Sup- 
pose that,  without  Ellsworth's  knowledge, 
and  while  the  stock  was  in  the  hands  of 
Laldlaw  ft  Co.,  Lamprecht  ordered  Laldlaw 
ft  Co.  to  sell  the  same,  which  Laldlaw  &  Co. 
did ;  and  then  suppose  that  on  the  16th  day 
of  January,  after  Ellsworth's  stock  had  been 
sold,  without  his  consent,  Lamprecht  accept- 
ed his  check,  and  appropriated  It  to  his  own 
nse,  what  then  was  the  legal  relation  existing 
between  Lamprecht  and  Ellsworth?  If 
Lamprecht,  on  the  14th  of  January,  sold  Ells- 
worth's stock,  he  could  not  nnder  the  cir- 
cumstances thereafter  maintain  an  action 
against  Ellsworth  for  the  purchase  price, 
for  be  had  not  only  violated  his  trust,  but 
had  sold  the  stock  without  lawful  Justifica- 
tion, and  besides  had  reimbursed  himself; 
nor  could  Ellsworth  have  maintained  an  ac- 
tion against  Laldlaw  ft  Co.,  for  under  the 
circnmstances  they  were  Justified  in  selling 
the  stock  on  Lamprecht's  order;  an  agent 
having  apparent  authority.    The  title  to  tbe 
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stock,  upon  being  sold  by  lAldlaw  &  Oo^  be- 
came Tested  In  the  pnrehaser  thereof,  and 
Ellawortb  lost  the  title  thereto,  notwith- 
standing he  had  had  it  at  one  time,  so  that 
on  January  16th  the  title  to  the  stock  was 
not  veeted  In  Ellsworth,  nor  was  Ellsworth 
Indebted  to  Lamprecht  for  the  purchase  price 
thereof.  We  fall  to  perceive  In  these  circum- 
stances the  relation  of  debtor  and  creditor. 
Notwithstanding  he  had  sold  Ellsworth's 
stock  and  concealed  that  fact  from  him,  and 
that  Ellsworth  was  not  indebted  to  him, 
tamprecht  accepted  Ellsworth's  check  and 
deposited  it  to  his  own  account  in  the  Union 
National  Blink  of  Cleveland,  on  the  16th  of 
January,  1909.  On  the  day  preceding  Its  de- 
posit, January  15th,  Lamprecbt  was  over- 
drawn la  this  bank  In  the  sum  of  $5,177.51. 
On  the  next  business  day,  January  18th,  this 
overdraft  had  been  reduced  to  $2,889.38. 
Lamprecht  had  used  Ellsworth's  check  in 
reducing  it  This,  we  think,  was  the  em- 
bezzlement of  the  check." 

[3]  Without  discussing  the  soundness  of 
this  argument,  let  us  see  what  the  record 
shows  about  this  hypothesis  that  Lamprecht 
had  the  stock  sold  on  January  14th  without 
Ellsworth's  knowledge  or  consent  If  that 
is  not  true,  then  the  whole  case  of  the  state 
fails.  The  only  evidence  upon  this  subject 
Is  what  appears  in  the  record  as  "State's 
I^hlbtt  D."  This  is  a  card  memorandum 
showing  the  transactions  of  Lamprecht  Bros, 
ft  Co.  In  that  particular  stock.  Similar  and 
separate  memoranda  were  kept  of  transac- 
tions in  other  stocks.  It  was  kept  and  made 
out  by  one  of  the  witnesses  for  the  state, 
and  it  showed  from  day  to  day  the  balances 
of  that  stock  'aong"  or  "short"  It  does  not 
purport  to  contain  any  account  with  Ells- 
worth or  any  other  customer.  All  that  it 
does  of  itself  show  Is  that  the  firm  bought 
January  11,  1909,  60  shares  of  Toledo,  St 
Louis  *  Western,  balance  "long"  60  shares. 
January  13tli,  bought  100  shares  same,  bal- 
ance "long"  160  shares.  January  14th,  sold 
150  shares,  balance  "long"  10  shares.  Jan- 
uary 16th,  sold  100  shares,  balance  "short" 
90.  shares.  January  18th,  bought  100  shares, 
balance  'long"  10  shares.  February  9th,  sold 
10  shares,  balance  0. 

Now  does  this  exhibit  show  beyond  a  rea- 
sonable doubt — and  it  must  lie  with  that  de- 
gree of  certainty  to  convict — that  Lamprecht 
sold  Ellsworth's  60  shares  of  stock?  Surely 
not  An  examination  of  the  record  discloses 
the  fact  that  for  some  unexplained  reason, 
Laldlaw  &  Co.  had  not,  at  any  date  named 
on  that  card,  delivered  to  Lamprecht  Bros. 
&  Co.  the  60  shares  bought  for  Ellsworth, 
and  that  in  fact  it  has  never  been  delivered 
by  Laldlaw  &  Co.  Therefore  it  could  not 
be  presumed  from  this  card,  without  other 
evidence  to  that  effect  that  the  00  sliares  of 
Ellsworth  stock,  which  was  not  I>oaght  on 
^margin,  but  was  purcliased  outright  for  ac- 


tual delivery,  was  Included  In  any  subsequent 
sale. 

[2]  Moreover  it  clearlf  appears  from  the 
testimony  that  the  sale  of  150  shares  of  this 
Steele,  on  January  14th,  was  what  is  tech- 
nically known  as  a  "short"  sale  for  account 
of  Lamprecht  Bros.  &  Co. '  Now  "a  sale 
short  means  a  sale  of  that  which  the  seller 
has  not,  but  which  he  expects  to  buy  in 
at  a  lower  price  than  that  for  which  he  sells." 

25  Am.  &  Emg.  Ency.  Law  (2d  Ed.)  1061, 
citing  Appleman  v.  Fisher,  34  Md.  549 ;  Bald- 
win V.  Flagg,  36  N.  J.  Eq.  57;  White  v. 
Smith,  64  N.  Y.  522;  Knowlton  v.  Fitch,  62 
N.  T.  288;  Hess  v.  Eau,  05  N.  T.  859;  Max- 
ton  V.  Gheen,  75  Pa.  168.  "A  sale  of  stock 
'short'  means  a  sale  of  stock  which  the 
seller  does  not  at  the  time  possess,  but  which, 
by  the  future  date  or  time  agreed  upon  for 
delivery  to  the  customer  under  the  terms  of 
the  contract  the  seller  must  in  some  way 
acquire  for  the  purpose  of  such  delivery." 

26  Am.  &  Eng.  Ency.  Law  (2d  Ed.)  1060. 
So  far,  therefore,  from  proving  or  even 

justifying  an  Inference  that  Ellsworth's  stock 
was  ordered  sold  by  Lamprecht,  as  assumed 
by  the  prosecution,  this  memorandum  card, 
when  considered  along  with  the  other  testi- 
mony in  the  case,  not  only  fails  to  show  that 
the  stock  was  sold  by  Lamprecht  and  ap- 
propriated to  his  own  use,  but  it  does  con- 
clusively show  that  the  sale,  on  January  14th, 
was  an  Independent  and  lawful  transaction 
on  account  of  Lamprecbt  Bros.  &  Co.;  and, 
since  this  was  a  sale  of  stock  "short,"'  the 
presumption  would  be  that  the  sale  did  not 
Include  Ellsworth's  stock,  nor  the  stock  of 
any  other  person  held  in  trust  by  Lamprecht 
Bros.  &  Co.,  because  a  short  sale  means  a 
sale  of  stock  which  the  vendor  lias  not  in 
his  possession  or  under  his  control,  as  shown 
above — a  presumption  the  exact  opposite  of 
that  indulged  on  the  trial.  Therefore  the 
evidential  value  of  the  card  was  totally  mis- 
conceived by  the  courts  below  and  by  the 
Jury. 

]^roceedlng  upon  the  assumption  that  Lam- 
precht had  ordered  to  be  sold  the  stock 
bought  for  Ellsworth,  counsel  for  the  state 
Insist  that  Lamprecht  knew  that  Ellsworth 
was  not  indebted  to  him,  and  was  not  paying 
a  debt  yet  be  took  bis  check  and  used  it 
to  meet  Ms  own  obligations.  We  have  not 
discovered  In  the  record  any  evidence  that 
Lamprecht  had  any  actual  or  personal  knowl- 
edge of  this  transaction  before  January  16th, 
when  the  check  was  delivered.  There  is  a 
conflict  in  the  evidence  as  to  his  knowledge 
on  that  date  and  scfveral  later  dates.  Ells- 
worth testifies  that  he  asked  Lamprecbt  on 
January  16th  whether  he  required  the  check 
to  be  certified,  and  he  replied  that  it  was  not 
necessary,  etc.,  and  farther  that  he  talked 
with  Lamprecht'  about  the  delivery  of  the 
stock  at  several  times. thereafter.  Lamprecht 
testifies  in  the  most  positive  manner  that  no 
conversation  between  him  and  Ellsworth-  oc- 
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curied  on  January  16th,  except  perhaps  to 
pass  the  time  of  day ;  that  he  did  not  know 
then  that  Ellsworth  had  bought  or  ordered 
any  stock ;  that  he  never  saw  the  check  un- 
til It  was  produced  on  the  trial;  that  he 
never  sold  the  stock  which  had  been  bought 
for  Ellsworth,  nor  directed  any  other  person 
to  sell  it;  that  he  never  knew  that  it  was 
sold,  and  never  had  an  intention  of  selling 
It  So  far  as  Lamprecht's  testimony  relates 
to  the  alleged  sale  of  the  Ellsworth  stock, 
It  is  not  contradicted  by  anything  in  the 
record,  save  the  inference  which  has  been 
drawn  from  the  memorandum  card,  Exhibit 
D,  and  which,  for  the  reasons  already  stated, 
appears  to  us  to  be  altogether  unwarranted. 

It  has  been  intimated  in  the  brief  for  the 
state  that  such  a  view  of  this  case  as  we 
entertain  is  purely  technical  and  tends  to 
defeat  justice.  The  soundness  or  the  Justice 
of  our  conclusions  must  be  determined  by 
calm  end  enlightened  Jndgment;  bnt  we 
nevertheless  adhere  to  the  humane  precept 
of  the  law  that  a  person  who  is  accused  of 
crime  is  presumed  to  be  innocent  until  proven 
to  be  guilty.  It  must  be  conceded  that  there 
is  cause  for  Irritation  here.  Ellsworth  paid 
his  money  and  has  never  got  that  which  he 
bought,  but  that  is  not  sufficient  to  convict 
of  the  crime  of  embezzlement  Probably  in 
all  time  there  has  not  been  an  extensive  bank 
failure  without  an  accompaniment  of  wrong 
and  hardship,  disappointment  and  bitterness, 
and  a  clamor  for  vengeance.  The  charge  of 
embezzlement  Is  easily  and  frequently  made 
under  such  circumstances,  and,  although  the 
charge  is  sometimes  difficult  of  proof,  it  is 
still  necessary  that  the  scales  of  Justice  be 
held  to  an  even  balance,  not  forgetting  the 
ancient  and  merciful  rule  of  the  common 
law  that  it  is  better  that  ninety  and  nine 
guilty  ones  should  go  unpunished,  than  that 
one  innocent  person  should  suffer. 

The  conclusion  at  which  we  have  arrived 
renders  It  unnecessary  for  us  to  consider 
any  of  the  other  assignments  of  error.  Up- 
on the  whole  record  we  are  of  the  opinion 
that  there  is  not  sufficient  evidence  to  sus- 
tain a  conviction  upon  the  charge  that  George 
O.  Lamprecht  unlawfully  and  fraudulently 
embezzled  and  converted  to  his  own  use  the 
check  aforesaid,  and  that  the  court  of  com- 
mon pleas  erred  in  refusing  to  so  direct  the 
Jury.  I  am  authorized  to  say  that,  in  the 
opinion  of  the  CHIEF  JUSTICE  and  of  Judge 
SHAUCK  and  myself,  the  foregoing  consider- 
ations would  lead  to  a  final  Judgment  and  a 
discharge  of  the  prisoner.  The  other  concur- 
ring Judges,  however,  are  of  the  opinion  that 
the  case  should  be  remanded  to  the  court  of 
common  pleas  for  further  proceedings,  and 
therefore  the  Judgment  of  the  circuit  court 
and  that  of  the  court  of  common  pleas  are  re- 
versed, and  the  cause  remanded. 

Reversed. 


SPEAR,  C.  J.,  and  SHAUOK,  PRICE,  and 
JOHNSON,  JJ.,  concur.  DONAHUE,  J.,  not 
participating,  having  sat  in  the  circuit  court 


(U  Oh.  St.  165) 
POWELL  ▼.  STATE  ex  ret  POWLBR. 
(Supreme  Court  of  CHilo.     May  fi^  1911.) 

(ByUabtu  hy  the  Court.) 

1.  BaSTABDS   (I  3*)— EviDBMCft— PaEBTnCPTIOH 

or  Legitiuact. 

Every  child  begotten  in  lawfol  wedlo<^  is 
presumed  in  law  to  be  legitimate. 

[£!d.  Note.— For  other  cases,  see  Bastards. 
Cent  Dig.  g§  4,  5;   Dec.  Dig.  {  8.*] 

2.  BaBTABDB   (I  6*)7-EvlDENCK— Sttitioibiiot. 

Before  such  child  can  be  adjudged  a  bas- 
tard, the  proof  mast  be  clear,  certain,  and  con- 
clusive, either  that  the  husband  had  no  powers 
of  procreation,  or  the  circumstances  were  such 
as  to  render  it  impossible  that  he  ooald  be  the 
father  of  the  child. 

[E}d.  Note.— For  other  cases,  see  Bastards. 
Cent  Dig.  18  9,  10;  Dec.  Dig.  {  6.*] 

(Additional  ByUahu*  by  Editorial  Btaff.) 

3.  Babtabds  (I  20*)— Wbo  Abk  I^EonniAiB— 
CONSTBUCnON  OF  Statdtb. 

In  Rev.  St  i  5614  ((Jen.  Code,  |  12110), 
providing  that  when  an  unmarried  woman  who 
has  been  delivered  or  is  pregnant  with  a  bastard 
child  makes  complaint  thereof  in  writing  under 
oath  before  any  justice  of  the  peace  charging 
a  person  with  being  the  father  ot  the  child,  the 
justice  shall  issue  his  warrant  for  the  arrest 
of  the  person  so  charged,  the  oommon-law  defi- 
nition of  the  word  "bastard,"  namely^  one'  that 
is  begotten  and  bom  out  of  lawful  matrimony, 
must  be  given  the  word  in  the  statute. 

[Ed.  Note.— For  other  cases,  see  Bastards, 
Ceot  Dig.  81  36-38:   Dea  Dig.  8  20.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  1,  pp.  717,  718;  vol.  8,  p.  758&] 

Error  to  Circuit  Ourt  Franklin  County. 

Action  by  the  State,  on  relation  of  Mollie 
Fowler,  against  John  V.  PowelL  Judgment 
for  relator  before  the  common  pleas  was 
affirmed  in  the  circuit  court,  and  defendant 
brings  error.     Reversed. 

MoUle  Fowler  was  married  to  Karl  Koch 
on  the  8th  day  of  March,  1898,  and  was  di- 
vorced from  him  on  the  15th  day  of  Sep- 
tember, 1904.  No  entry  of  the  decree  of 
divorce  was  put  upon  the  records  of  the 
court  until  some  two  years  later,  when  a 
decree  nunc  pro  tunc  was  entered.  Some 
time  later  she  married  a  man  named  Jaycox, 
but  the  evidence  does  not  disclose  the  date 
of  this  marriage.  On  the  7th  day  of  Jan- 
uary, 1907,  she  filed  with  a  Justice  of  the 
peace  an  affidavit  In  which  she  stated  that 
she  was  then  an  xmmarrled  woman,  a  resi- 
dent of  Montgomery  township,  Franklin 
county,  Ohio,  that  (m  the  12th  day  of  Jan- 
uary, 1905,  she  was  delivered  of  a  bastard 
child,  and  that  John  V.  Powell  was  the  fa- 
ther of  such  child.  In  her  examination  be- 
fore the  magistrate  on  the  hearing  of  said 
charge  she  testified  that  she  was  an  unmar- 
ried woman.    On  cross-examination  ahe  tea- 
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tlfled  that  she  was  married  to  Karl  W.  Koch 
on  the  7th  day  of  March,  1898;  that  she  was. 
Avorced  from  blm,  but  did  not  give  the 
date  of  th^  diforce;  that  she  had  separated 
from  him  on  the  22d  day  of  February,  1904 ; 
that  she  saw  him  last  on  the  21at  day  of 
July,  1904,  and  that  her  child  was  bom  on 
the  12th  of  January,  1906.  On  the  trial  of 
the  case  In  the  common  pleas  court  sbe  tes- 
tified that  she  had  separated  from  her  hus- 
band several  times  before  this  final  separa- 
tion, and  daring  each  of  these  separations 
she  sustained  illicit  relations  with  the  de- 
fendant Powell,  and  then  would  return  to 
her  husband  for  short  Intervals  and  again 
leave  him  and  renew  her  adulterous  rela- 
tions with  Powell ;  that  the  final  separation 
occurred  on  the  22d  of  February,  1904,  aft- 
er which  time  she  continued  to  live  with 
Powell  pending  her  proceedings  for  divorce 
troia  her  husband;  that  she  became  preg- 
nant on  the  3d  day  of  April,  1904;  and  that 
the  defendant,  John  V.  Powell,  was  the  fa- 
ther of  her  diUd,  and  she  denies  that  she 
ever  had  any  sexual  relation  with  her  hus- 
band after  tiie  final  separation.  It  appears 
from  the  evidence  that  Karl  Koch  resided 
In  Columbus  at  least  up  untU  July  21,  1904. 
There  is  some  evidence  tending  to  show  that 
he  did  leave  Oolumbus  shortly  after  that 
date,  but  that  is  not  clear.  Her  evidence 
Is  corroborated  as  to  the  fact  that  PoweH 
called  upon  her  at  the  difTerent  places  where 
she  was  living  after  her  separation  from  her 
husband,  but  she  is  wholly  uncorroborated 
as  to  whether  or  not  she  had  sexual  relation 
with  her  husband  after  February  22,  1904. 
It  was  admitted  that  two  witnesses  who 
were  offered  by  the  defense  would  testify 
that  she  had  told  them  that  her  husband  was 
the  father  of  this  child.  Another  witness 
did  testify  that  she  asked  her  If  she  did 
not  think  the  child  resembled  Its  father, 
Karl  Koch.  This  affidavit  in  bastardy  was 
not  filed  until  about  two  years  after  the 
birth  of  the  child  and  about  the  time  she 
received  information  that  the  defendant 
Powell  was  to  be  married  to  another  woman. 
The  Jury  returned  a  verdict  finding  the 
defendant  guilty,  a  motion  for  new  trial 
was  overruled,  and  the  defendant  was  ad- 
judged the  putative  father  of  the  relator's 
dilld,  and  adjudged  to  stand  charged  with 
the  maintenance  of  the  chQd  in  a  sum  fixed 
by  the  court,  payable  at  certain  Intervals. 
The  circuit  court  affirmed  this  Judgment 
of  the  common  pleas  court,  and  this  pro- 
ceeding in  error  is  prosecuted  to  reverse  the 
Judgment  of  both  courts. 

Claude  L.  Barewer,  for  plalntlir  in  error. 
Fred  S.  Hatch  and  James  A.  Miles,  for  de- 
fendant in  error. 

DONAHUB,  3.  (after  stating  the  facts 
as  above).  [31  Section  5614,  Revised  Stat- 
utes (section  12110,  General  Code),  provides 
tbatf  when  an  unmarried  woman  who  has 


been  delivered  or  is  pregnant  with  a  bas- 
tard child  makes  complaint  .thereof  in  writ- 
ing under  oath  before  any  Justice  of  the 
peace  charging  a  person  with  being  the  fa- 
ther of  such  child,  the  Justice  shall  issue 
his-  warrant  for  the  arrest  of  the  person  so 
charged.  The  statute  uses  the  word  "bas- 
tard," but  does  not  define  it.  Therefore 
the  common-law  definition  of  bastard  is  the 
proper  meaning  to  be  given  to  that  word 
as  used  in  this  statute.  The  common-law 
definition  of  bastard  is  one  that  is  begotten 
and  born  out  of  lawful  matrimony.  1  Black- 
stone  Commentaries,  454;   2  Kent,  208. 

[1]  This  definition  is  now  subject  to  some 
modification,  but  a  strong  presumption  al- 
ways obtains  that  a  child  either  born  in 
lawful  wedlock,  or  within  the  competent 
time  after  Its  termination,  is  legitimate,  and 
before  it  can  be  found  to  be  a  bastard  the 
proof  must  be  clear  and  convincing. 

[2]  In  England  unless  the  husband  was 
shown  to  be  beyond  seas  during  all  the 
period  in  which  it  was  possible  for  the  wife 
to  become  pregnant  and  be  delivered  of  a 
child,  or  unless  it  could  be  shown  beyond 
question  that  the  husband  had  no  power 
of  procreation,  this  presumption'  was  so  ab- 
solute that  the  doctrine  of  flliatio  non  potest 
probaris  applied,  and  no  proofs  would  be 
received  to  dispute  the  legitimacy  of  the 
child.  This  doctrine  has  practically  been 
adopted  in  the  United  States  with  the  modi- 
fication that  if  the  child  is  bom  under  such 
circumstances  that  render  it  impossible  that 
the  husband  of  its  mother  can  be  Its  father, 
then  the  child  may  be  adjudged  a  bastard. 
Van  Aemam  v.  Vati  Aemam,  1  Barb.  Ch. 
(N.  Y.)  375;  Dennison  v.  Page,  29  Pa.  420, 
72  Am.  Dec.  644;  Watts  et  al.  v.  Owens, 
62  Wis.  512,  22  N.  W.  720.  But  such  im- 
possibility must  be  proven  beyond  a  rea- 
sonable doubt  Stegall  v.  Stegall's  Adm'r, 
2  Brock.  256,  Fed.  Gas.  No.  13.351;  Croso 
V.  Cross,  3  Paige  Ch,  (N.  T.)  139,  28  Am. 
Dec.  778;  Wright  v.  Hicks,  15  Ga.  160,  60 
Am.  Dec.  687;  State  v.  Herman,  36  N.  C.  502. 

The  question,  therefore,  to  be  presented 
to  the  Jury  in  a  case  of  this  character  is 
not  whether  the  mother  of  the  child  and 
her  husband  did  or  did  not  have  sexual  In- 
tercourse at  or  about  the  time  the  wife  be- 
came pregnant,  but  whether  under  the  cir- 
cumstances proven  such  acts  of  intercourse 
were  possible.  In  other  words,  such  circum- 
stances must  be  shown  by  the  evidence  as 
would  reader  it  impossible  that  the  husband 
of  this  woman  could  be  the  father  of  her 
child. 

The  evidence- offered  in  this  case  as  shown 
by  the  tecord  falls  far  short  of  proof  of  all 
the  requisite  facts  to  authorize  a  Jury  or 
court  to  find  therefrom  that  a  child  begotten 
in  lawful  wedlock  is  a  bastard.  The  only 
evidence  tending  in  that  direction  is  the 
testimony  of  the  mother  that  she  had  no 
sexual  intercourse  with  her  husband  from 
and  after  the  22d  of  February,  1904,  a  pe- 
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riod  of  324  days  before  the  birtb  of  the  child, 
and  she  is  not  .corroborated  except  perbapa 
as  to  her  Illicit  relations  with  Powell,  but 
proof  of  the  adultery  of  the  wife  is  not 
sufficient  to  show  the  child  is  a  bastard. 
She  is  contradicted  in  two  or  three  impor- 
tant particulars.  True,  some  of  these  wit- 
nesses were  not  called  to  testify,  hut  she 
admitted  in  open  court  that,  if  they  were 
called,  they  would  testify  that  she  had  said 
to  them  that  her  husband  was  the  father 
of  the  child,  and  that  its  blindness  resulted 
from  the  fact  that  its  father,  her  former 
husband,  was  suffering  with  a  venereal  dis- 
ease. Aside  from  this,  it  is  clearly  in  evi- 
dence that  this  woman  falsely  testified  in 
her  divorce  case,  or  at  least  deceived  the 
court  and  obtained  a  divorce  by  fraud,  for, 
according  to  her  evidence  now,  she  was  then, 
and  for  many  months  prior  to  the  time  of 
the  granting  of  the  divorce,  cohabiting  in 
a  state  of  adultery.  She  now  seems  willing 
to  add  to  her  own  infamy,  and  further 
wrong  her  child,  either  for  tlie  purpose  of 
securing  a  few  dollars  from  the  defendant, 
or  reeking  her  revenge  upon  him  for  failure 
to  marry  her.  But  if  her  evidence  should 
be  taken  ab  proving  beyond  a  reasonable 
doubt  all  the  matters  and  tUngs  to  which 
she  testifies,  even  then  her  evidence  falls  to 
meet  the  measure  of  the  law.  Public  policy 
requires  that  the  status  of  a  child  bom  or 
begotten  In  lawful  wedlock  should  be  fixed 
and  certain,  and  the  immediate  exigencies 
or  even  the  apparent  justice  of  any  partic- 
ular case  will  not  Justify  a  departure  from 
the  rule  so  necessary  and  salutary  to  the 
best  Interests  of  society.  The  law  is  not 
willing  that  A  child  shall  be  declared  a  bas- 
tard to  suit  the  whims  or  purposes  of  either 
parent,  nor  upon  evidence  merely  that  no 
actual  act  of  Intercourse  occurred  between 
husband  and  wife  at  or  about  the  time  the 
wife  became  pregnant.  The  proof  must  be 
such  as  to  show  the  impossibility  of  access, 
and  this  evidence  not  only  fells  to  prove 
that^bnt,  on  the  contrary,  it  does  show  that 
access  was  a  physical  possibility  at  all  the 
time  from  the  date  that  she  claims  there 
was  a  final  separation  np  until  the  time  the 
divorce  was  granted,  or  at  least  up  until 
the  21st  day  of  July,  after  which  time  there 
is  some  proof,  very  vague  and  uncertain, 
however,  that  he  was  In  distant  parts.  The 
common  pleas  court  charged  the  jury,  among 
other  things,  that  there  is  a  strong  presump- 
tion that  the  husband  Is  the  father  of  a 
child  begotten  during  the  marriage;  that 
the  presumption  is  not  conclusive,  and  may 
be  overcome  by  evidence  where  it  is  shown 
to  the  jury  that  the  husband  could  not  pos- 
sibly have  had  any  intercourse  vrith  bis 
wife.  The  charge  of  the  court  in  this  re- 
spect was  right  The  only  criticism  is  that 
from  the  whole  paragraph  the  jury  might 
have  imderstood  that  the  presumption  could 
be   overcome    by    her    testimony    that    she 


had  not  had  sexual  Intercourse  with  hec 
husband  from  the  22d  of  February  of  that 
year.  However  that  may  be,  It  Is  evident 
that  the  Jury  either  did  not  imderatand  the 
charge  as  given,  or  did  not  apply  it  to  the 
proofs  offered,  for  there  is  practically  no 
evidence  in  this  record  rebutting  the  pre- 
sumption of  law  that  her  then  husband  Is 
the  father  of  this  child. 

Judgment  of  the  common  pleas  court  and 
of  the  circuit  court  is  reversed  and  cause  re- 
manded for  further  proceedings  according 
to  law. 

Reversed. 

8PBAB,  0.  3.,  and  DAVIS.  SHAUCK,  and 
JOHNSON,  JJ.,  concur. 


(84  Oh.   St.  177) 
STATE  V.  VAN  GUNTEN. 
(Supreme  Court  of  Ohio.    May  9,  1911.) 

(Byllahtti  hy  the  Court.) 

Falsk  Pretenses  (|  37*)— Ikmctmekt. 

An  indictment  under  section  7075,  Revised 
Statutes,  charging  the  presentation  to  a  county 
auditor  of  a  false  and  fraudulent  expense  bill 
for  the  purpose  of  procuring  a  warrant  for  the 
payment  of  the  same  out  of  the  treasury  of  the 
county,  which  in  describing  the  bill  avers  It  to 
have  been  a  false  and  fraudulent  bill,  and  sets 
out  the  bill  Itself  showing  items  of  expense  in- 
curred as  sheriff  of  the  county  and  then  alleges 
that  certain  particular  Items  pointed  out  were 
not  incurred  by  defendant,  and  that  the  bill 
was  presented  with  intent  to  defraud,  he  know^ 
ing  it  to  be  false,  suffidently  charges  an  ofFense 
under  above  section.  Du  Brul  v.  State,  80  (Miio 
St.  52,  87  N.  E.  837,  approved  and  followed. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent.  IMg.  t  49;  Dec.  Dig.  i  37.*] 

Exceptions  to  Court  of  Common  Pleas,  Al- 
len County. 

Henry  Van  Gunten  was  Indicted  for  pre- 
senting false  and  fraudulent  bills  to  a  coun- 
ty auditor.  Plea  In  abatement  was  sustain- 
ed, and  the  State  excepts.  Exceptions  sob-' 
tained  In  part,  and  overruled  in  part 

At  the  January  term,  1910,  of  the  court  of 
common  pleas  of  Allen  county,  the  grand  Ju- 
ry returned  an  indictment  against  the  de- 
fendant, Henry  Van  Onnten,  for  presenting 
false  and  fraudulent  bills.  A  plea  In  abate- 
ment was  heard  and  dismissed  by  the  court 
and  the  cause  coming  on  for  trial,  a  Jury, 
having  been  Impaneled,  defendant  objected 
to  the  introduction  of  any  evidence  for  the 
reason  that  no  one  of  the  five  counts  In  the 
Indictment  stated  facts  sufficient  to  consti- 
tute an  offense  against  the  laws  of  Ublo. 
The  court  sustained  this  objection,  directed 
the  Jury  to  return  a  verdict  of  not  gnQty, 
and  discharged  the  defendant  Exceptions 
to  this  ruling  of  the  court  are  now  prose- 
cuted here. 

The  material  parts  of  the  first  count  in 
the  indictment  are  as  follows:  "That  Henry 
Van  Gunten,  whose  real  and  true  name  is  ta 
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the  Jurors  of  the  grand  Jiiry  unknown,  late 
of  said  county,  on  the  29th  day  of  December, 
A.  D.  1909,  with  force  and  arms,  in  said 
county  of  Allen  and  state  of  Ohio,  un- 
lawfully and  falsely  pretending  that  Allen 
county  was  Indebted  to  blm  the  said  Henry 
Van  Gnnten  In  the  Eum<of  one  hundred  and 
twenty-seven  and  fifteen  hundredths  ($127.- 
IS)  dollars  for  expenses  Incurred  as  sheriff 
of  Allai  county,  Ohio,  unlawfully  did  make 
out  a  certain  false  and  fraudulent  bill 
against  Allen  county,  Ohio,  which  said  false 
and  fraudulent  bill  was  In  words  and  figures 
following,  to  wit !  [The  Indictment  here  seta 
forth  in  full  the  alleged- false  and  fraudulent 
bill  relied  upon  In  this  count]" 

The  Indictment  then  alleges:  '^hat  said 
bill  was  false  and  fraudulent  in  this,  to  wit: 
August  30th,  James  0'Ck>nnor,  to  State  Hos- 
pital at  Galllpolls,  railroad  fare  to  Oalll- 
polls  and  return,  eight  and  ten  hundredths 
<|&10)  dollars;  railroad  fare  for  patient, 
four  and  five  hundredths  ($4.05)  dollars;  ho- 
tel and  meals,  three  and  no  one-hundredths 
($3.00)  dollars;  hack  at  Galllpolls,  one  and 
no  one-hundredths  ($1.00)  dollars;  hack  at 
Lima,  fifty  hundredths  ($0.50)  dollars,  which 
Items  of  expense  were  not  Incurred  by  said 
Henry  Van  Gunten,  and  unlawfully  did  pre- 
sent said  false  and  fraudulent  bill  to  E>.  O. 
Akerman,  then  and  there  the  auditor  of  Al- 
len county,  Ohio,  for  the  purpose  of  procur- 
ing the  allowance  of  said  bill  by  the  com- 
missioners of  Allen  county,  Ohio,  and  for 
the  purpose  of  procuring  from  the  said  B.  C. 
Akerman,  the  said  auditor  of  said  county,  a 
warrant  for  the  payment  of  said  bill  out  of 
the  treasury  of  said  county,  with  Intent  to 
defraud,  he  the  said  Henry  Van  Gunten  then 
and  there  well  knowing  the  said  bill  to  be 
false  and  fraudulent,  contrary  to  the  form 
of  the  statutes  in  such  case  made  and  pro- 
vided and  against  the  peace  and  dignity  of 
the  State  of  Ohio." 

The  particulars  In  which  any  of  the  other 
counts  are  essentially  difCerent  from  the  first 
count  are  noticed  In  the  opinion. 

B.  F.  Welty,  Pros.  Atty.,  and  James  W. 
HalfhlU,  for  the  exceptions.  W.  H.  Leete, 
against  the  exceptions. 

JOHNSON,  J.  (after  stating  the  facts  as 
above).  The  Indictment  is  founded  on  sec- 
tion 7075,  Revised  Statutes,  parts  of  which 
pertinent  to  this  case  are  as  follows :  "Who- 
ever, knowing  the  same  to  be  false  or  fraud- 
ulent, makes  out  or  presents  to  *  •  • 
the  auditor  or  commissioners,  or  other  oflCl- 
CMS  of  any  county  ♦  •  •  any  claim, 
bill,  *  ♦  *  or  other  evidence  of  Indebt- 
edness, false  or  fraudulent  In  whole  or  In 
part,  for  the  purpose  of  procurbig  the  al- 
lowance of  the  same,  or  an  order  for  the 
payment  thereof  out  of  the  treasury  of  said 
•  •  •  count;v;  and  whoever,  knowing  the 
same  to  be  false  and  fraudulent,  receives 
payment  of  any  such  claim,  bill    •   •    • 


from  the  treasurer  •  •  •  of  any  county 
•  •  •  shall,  If  such  evidence  of  indebt- 
edness so  made  out  and  presented  *  *  • 
or  of  which  payment  is  received,  is  false  or 
fraudulent  to  tie  amount  of  thirty-five  dol- 
lars or  more,  be  Imprisoned  in  the  peniten- 
tiary," etc. 

The  contention  of  the  defendant  Is  that 
the  indictment  simply  alleges  a  concIuMon  of 
law,  and  falls  to  allege  the  facts  on  which 
the  conclusion  Is  based.  The  section  of  the 
statute  above  referred  to  was  under  con- 
sideration In  this  court  in  the  cases  of  State 
V.  Voute  et  al.,  68  Ohio  St.  274,  67  N.  B,  484, 
and  Du  Brul  v.  State,  80  Ohio  St  52,  87  N. 
E).  837,  In  each  of  which  the  sufllclency  of 
an  Indictment  founded  on  that  section  was 
the  subject  of  Inquiry,  and  those  cases  are 
Invoked  by  the  contending  parties  here  In 
support  of  their  respective  views.  The  hold- 
ings In  the  two  cases  referred  to  are  In  per- 
fect harmony. 

In  the  Du  Brul  C!ase  It  is  held  that  an  In- 
dictment brought  under  section  7075,  Revis- 
ed Statutes,  charging  the  presentation  of  a 
false  and  fraudulent  claim  and  obtaining 
payment  of  same  by  the  county  treasurer, 
which  In  describing  the  claim  avers  it  to 
have  been  a  "certain  false  and  fraudulent 
dalm,"  but  In  no  way  avers  wherein  It  was 
false  and  fraudulent,  and  states  no  facts 
showing  that  it  was  so,  is  bad  on  demurrer, 
and  wiU  not  support  a  conviction.  The  in- 
dlctmfflit  alleged  generally  that  the  claim 
was  false  and  fraudulent  and  set  out  the 
claim  itself  in  detail,  but  did  not  state  In 
what  respect  It  was  false  or  fraudulent  '  The 
court  Spear,  Judge,  in  the  opinion  cites 
and  discusses  a  number  of  Olilo  cases  which 
support  the  conclusion  that:  "A  criminal 
charge  should  be  preferred  with  sudi  cer- 
tainty and  precision  as  will  reasonably  ap- 
prise the  party  charged  -with  that  which  he 
is  required  to  answer  and  may  be  expected 
to  meet,  and  so  that  the  court  and  Jury  may 
know  what  they  are  to  try  and  the  court 
may  determine  without  difficulty  what  evi- 
dence Is  admissible,  also  that  the  record  to 
be  made  will  be  sufficiently  definite  to  make 
it  clear  of  what  the  party  has  been  put  In 
Jeopardy." 

In  the  Voute  Case  a  different  question  was 
made.  The  Indictment  charged  that  defend- 
ant presented  a  false  and  fraudulent  pay 
roll  against  the  city  of  Toledo,  to  the  audi- 
tor of  the  city.  It  was  claimed,  and  the  low- 
er court  held,  that  the  auditor  was  not  au- 
thorized by  law  to  allow  or  pay  the  dalm. 
and  that,  therefore,  no  offense  was  charged, 
and  that  the  Indictment  was  bad.  This  court 
held  that  the  common  pleas  court  erred  be- 
cause the  authority  of  the  officer  referred 
to  does  not  enter  Into  the  statutory  defini- 
tion of  the  crime,  and  this  court  held  the  In- 
dictment In  that  case  to  be  sufficient  But 
that  Indictment  specifically  set  forth  IJie  re- 
spects In  which  the  pay  roll  was  false  and 
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trandnlent  !n  fall  compliance  with  the  rule 
stated  In  the  Da  Bml  Ctise. 

Does  the  Indictment  In  this  case  meet  the 
requirements  of  the  wise  and  well-settled 
mlee  above  stated  and  enforced?  The  first 
count  .after  the  formal  parts  sets  out  the 
bill  in  detail,  and  then  alleges  that  said  bill 
was  false  and  fraudulent  In  this,  to  wit: 
Then  follows  certain  Items  of  expense  which 
are  included  in  the  blU  presented,  and  then 
the  allegation,  "which  items  of  expense  were 
not  incurred  by  said  Henry  Van  Gunten  and 
unlawfully  did  present  said  false  and  fraud- 
ulent bill  to  E.  C.  Akerman  then  and  there 
the  auditor  of  Allen  county,  Ohio,"  eta  So 
that  in  this  count  of  the  indictment  the  de- 
fendant is  adrised  of  the  exact  particulars 
and  items  of  the  bill  (alleged  to  have  been 
presented)  which  are  claimed  to  liave  been 
false  and  fraudulent;  and  the  respect  In 
which  they  are  false  and  fraudulent.  De- 
fendant is  fully  apprised  of  what  he  may 
expect  to  meet  The  court  of  common  pleas 
therefore  erred  in  holding  the  first  count  to 
be  insufficient 

The  fourth  and  fifth  counts  are  similar  to 
the  first  except  the  amount  and  details  of 
the  bill  are  different,  and  there  is  a  distinct 
allegation  in  each  that  the  items  of  expense 
set  out  and  which  is  part  of  the  bill  pre- 
sented, was  not  incurred  by  defendant  Thus 
fully  meeting  the  requirements  of  a  suffi- 
cient presentment  Informing  defendant  of  the 
exact  charge  which  he  must  meet 

The  second  and  third  counts  are  each  sim- 
ilar to  the  first  except  also  as  to  amounts 
and  particular  items.  Each  contains  the 
aTerment  that  "said  bill  was  false  and  fraud- 
ulent In  this,  to  wit"  and  then  follows  a 
list  of  items  which  are  a  part  of  the  bill  so 
presented,  followed  by  the  allegation  "and 
unlawfully  did  present  said  false  and  fraud- 
ulent bill  to  E.  G.  Akerman,  Auditor,"  etc., 
"for  the  purpose  of.  procuring  the  allowance 
of  said  bill  by  the  commissioners  of  Allen 
county,"  etc.,  "with  Intent  to  defraud,  he 
then  and  there  well  knowing  said  bill  to 
be  false  and  fraudulent"  But  there  is  not 
contained  in  either  of  said  second  or  third 
counts  any  averment  showing  whereip  the 
claim  was  false  and  fraudulent,  nor  is  there 
Bet  out  any  facts  from  which  It  would  neces- 
sarily follow  that  it  was  so.  Under  the  au- 
thorities referred  to,  the  simple  averment 
that  the  claim  is  false  and  fraudulent  does 
not  fill  the  requirements  of  the  rules  of 
pleading  in  criminal  cases.  That  averment 
is  a  legal  conclusion,  and  is  not  aided  by  the 
allegation  that  the  defendant  well  knew  the 
claim  to  be  false  and  had  been  presented 
with  Intent  to  defraud.  The  wrongful  and 
unlawful  act  itself  must  be  described,  not 
simply  the  intent  with  which  it  is  done.  It 
has  been  settled  by  many  state  and  federal 
decisions  that  such  a  pleading  does  not  se- 
cure to  the  accused  the  full  Information  con- 


cerning the  charge  against  faim  to  which  un- 
der the  Constitution  he  is  entitled.  The  court 
below  did  not  err,  therefore,  in  sustaining 
the  objection  as  to  the  second  and  third 
counts.  As  to  the  first  fourth,  and  fifth 
counts,  the  exceptions  are  aastained 
Judgment  accord^gly. 

SPEAR,    a    J.,    and   DAVIS,    SHAUCJK, 
PRICE,  and  DONAHUE,  JJ.,  concur. 


{84  (Ml.  St  tn) 
STATE  T.  VAN  GUNTBJN. 
(Supreme  Court  of  Ohio.    May  9,  1911.) 

(Btttabu*  l»  the  Court.) 
COUHTIES    (S   80*)— COUNTT    Officbbs— Saul- 

MM— FsBS— Payment  iirro  Co'cmtt  Treab- 

UBT— "Ykae." 

The  year  referred  to  in  the  act  paawd 
Kareh  a&.  1906,  to  fix  the  salaries  of  certain 
county  officers  (98  0.  L.,  89),  is  the  calendar 
year  oeginning  January  1st,  and  the  end  of 
each  quarter,  referred  to  in  section  6  of  that 
act,  requiring  the  payment  into  the  county  treas- 
ury of  all  fees,  etc.,  collected  daring  said  quar- 
ter, means  the  end  of  each  quarter  of  thiee 
months,  after  January  Ist  of  eadi  year. 

[Ki.  Note.— For  other  cases,  see  Conntles, 
Dec.  Dig.  I  80.* 

For  other  definitions,  see  Words  and  Phraaea, 
vol.  8,  pp.  T551-7554,  7839.] 

Exceptions  from  Court  of  Common  Fleas, 
Allen  County. 

Henry  Van  Gunten  was  indicted  for  mis- 
conduct in  office  of  sheriff.  A  demurrer  to 
the  indictment  was  sustained,  and  the  State 
excepts.    Exceptions  sustained. 

At  the  January  term,  1910,  of  the  common 
pleas  court  of  Allen  county,  an  indictment 
was  returned  by  the  grand  Jury  against  the 
defendant  Henry  Van  Gunten  for  miscon- 
duct in  ofilce;  he  being  the  sheriff  of  the 
county.  Omitting  formal  parts  the  first 
count  of  the  indictment  is  as  follows:  '"That 
Henry  Van  Gunten,  late  of  said  county,  on  the 
Ist  day  of  April,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  eight,  with  force 
and  arms,  in  said  county  of  Allen  and  state 
of  Ohio,  was  then  and  there  an  officer  of 
said  county,  to  wit:  The  duly  elected  and 
qualified  sheriff  of  Allen  county,  Ohio,  and 
did  then  and  there  unlawfully  and  willfully 
fail  and  neglect  to  pay  into  the  county  treas- 
ury of  said  county  on  the  warrant  of  the 
county  auditor  of  said  county,  the  sum  of 
eighteen  dollars  and  eighty-eight  ($18.88) 
cents,  which  said  sum,  the  said  Henry  Van 
Gvnten  as  said  sheriff  and  by  virtue  of  his 
said  office,  collected  and  received  as  fees  and 
costs  for  the  use  of  said  county,  as  follows, 
to  wit:  February  12th,  1908,  for  serving 
venires,  eighteen  dollars  and  eighty-eight 
($18.88)  cents  and  so  the  Jurors  aforesaid  upon 
their  oath  aforesaid  do  say  the  said  Henry 
Van  Gunten  is  gtillty  In  manner  aforesaid  of 
misconduct  in  said  office  as  sheriff  of  Allen 


*For  otber  cases  see  same  toptc  and  section  NUMBER  in  Dee.  IXg.  *  Am.  Dig.  Key  N«.  Sarles  &  Sep'r  Indazei 
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oonntjr,  Oblo,  contrary  to  the  form  of  the 
statute  In  snch  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state  ot 
C«ilo."  There  are  five  other  counts  In  the 
Indictment  which  are  snbstantlally  the  same 
aa  the  first,  differing  in  dates  and  amounts. 
▲  plea  in  abatement  filed  by  the  defendant 
yna  heard  and  dismissed  by  the  conrt.  De- 
fendant then  filed  a  demnrreif  to  the  indict- 
ment, and  the  court  sustained  the  demurrer 
as  to  each  count.  Exceptions  to  the  ruling 
of  the  court  in  sustaining  the  demtirrer  are 
now  prosecuted  here. 

Benjamin  r.  Welty,  Pros.  Atty.,  and 
James  W.  HalfhUl,  for  the  exceptions.  W. 
H.  Leete,  against  the  exceptions. 

JOHNSON,  J.  (after  stating  the  facts  as 
above).  The  Indictment  uuder  examination 
is  based  on  sections  6  and  22  of  the  act  pass- 
ed March  22,  1906  (98  Ohio  Laws,  p.  89), 
to  fix  the  salaries  of  certain  county  oflacers. 
Section  6  provides:  "Each  of  the  officeis 
named  herein  shall  at  the  end  of  each  quar- 
ter, pay  into  the  county  treasury  on  the  war- 
rant of  the  county  auditor,  all  fees,  costs, 
penalties,  percentages,  allowances  and  per- 
quisites of  whatever  kind  .collected  by  his 
office  during  said  quarter,  for  his  official  serv- 
ices, which  moneys  shall  be  kept  In  separate 
funds  by  the  county  treasurer,  and  credited 
to  the  office  from  which  the  same  has  been 
returned."  The  pertinent  portion  of  section 
22  is  as  follows:  "Whoever,  being  an  officer 
required,  as  aforesaid,  to  file  a  report  and 
to  pay  in  money  to  the  county  treasury,  neg- 
lects to  make  such  reports  or  to  pay  said 
money,  as  above  directed,  or  willfully  vio- 
lates any  of  the  provisions  of  this  act,  upon 
Indictment,  in  the  court  of  common  pleas  In 
the  county,  shall  be  adjudged  guilty  of  mis- 
conduct in  office,  and  fined  for  the  use  of  the 
county,  not  more  than  two  thousand  dollars;' 
and  such  conviction  shall  work  an  immediate 
forfeiture  of  his  office."  The  state  contends 
that  the  words  In  section  6,  "at  the  end  of 
each  quarter,"  mean  the  end  of  each  quarter 
of  three  calendar  months,  while  defendant 
Insists  that  this  expression  refers  to  the  term 
of  office  of  the  particular  official,  the  tegin- 
nlng  of  which  In  this  case,  of  the  sherifT,  Is 
on  the  first  Monday  in  January  and  not  the 
1st  day  of  January.  Thus,  the  ends  of  the 
official  quarters  would  be  the  first  Monday 
in  April,  July,  October,  and  January. 

The  defendant  also  ipslsts  that  section  6  is 
uncertain,  and  that  section  22  Is  unreason- 
able. In  so  far  as  it  prescribes  penalties  for 
neglect  to  perform  the  requirements  of  this 
uncertain  section  6.  The  two  sections,  6  and 
22,  which  are  under  consideration  here,  must 
be  viewed  in  connection  with  the  whole  act 
of  the  General  Assembly  of  which  they  are 
part.  The  rule  is  familiar,  bat  a  restate- 
ment of  It  as  made  in  State  v.  Rouch,  47 
Ohio  St  478-485,  25  N.  E.  69.  62,  may  be  of 
assistance  here^  viz.:    In  giving  "construction 


to  a  statute,  all  Its  provisionB  must  be  con 
strued  together.  Vfe  must  endeavor  to  get  at 
the  legislative  intent  by  a  consideration  of 
all  that  has  been  said  In  the  law  and  not 
content  ourselves  with  partial  views,  by  se- 
lecting isolated  passages,  and  holding  them 
alone  up  to  criticism.  What  is  the  whole 
scheme  of  the  law?  What  object  did  the 
Legislature  intend  to  accomplish?"  The  pur- 
pose of  this  law  was  to  fix  the  salaries  of 
certain  county  officers.  It  was  passed  March 
22,  1906.  Section  24  provides  that  the  act 
shall  take  etTect  January  1,  1907.  Section  3 
provides  that  on  November  20,  1906,  each  of 
the  officers  named  shall  prepare  and  file  with 
the  county  commissioners  a  detailed  state- 
ment of  the  probable  amount  necessary  for 
employes  "for  the  year  1907."  And  further 
provides  that  on  each  November  20th  there- 
after he  shall  file  a  like  statement  show- 
ing the  requirements  of  his  office  "for  the 
year  beginning  January  Ist,  thereafter."  It 
is  manifest  from  these  provisions  that  the 
year  referred  to  In  the  law  Is  the  calendar 
year  "beginning  January  first"  Section  1  of 
the  law  provides  that  all  fees,  costs,  etc.,  col- 
lected or  received  by  any  such  officer  shall  be 
received  and  collected  for  the  sole  use  of  the 
treasury  of  the  county  in  which  they  are  col- 
lected and  shall  be^  held  as  public  moneys. 
Section  6,  above  quo'ted,  requires  each  officer 
at  the  end  of  each  quarter  to  pay  into  the 
county  treasury  all  fees,  costs,  etc.,  of  what- 
ever kind  collected  by  his  office  during  said 
quarter. 

As  the  language  of  the  act  clearly  indi- 
cates that  the  Legislature  Intended  that  the 
year  referred  to  in  the  different  sections  is 
the  calendar  year.  It  necessarily  follows  un- 
der the  rule  of  construction  above  given  that 
the  "end  of  each  quarter"  referred  to  in  sec- 
tion 6  means  the  end  of  each  quarter  of 
three  months  after  January  Ist  of  each  year. 
Therefore  any  such  officer  who  neglects  to 
pay  such  money  to  the  county  treasury  at  the 
end  of  any  such  calendar  quarter  is  liable  to 
the  penalties  provldea  in  section  22  of  the 
act  The  indictment  In  this  case  was  suffi- 
cient, and  the  demurrer  should  have  been 
overruled. 

After  the  demurrer  to  the  indictment  in 
the  above  case  had  been  sustaiued,  another 
indictment  was  returned,  which  was  in  the 
same  words  as  the  former,  except  that  In  the 
body  of  the  Instrument  the  words  "on  the 
first  Monday  of  April"  were  inserted.  So 
that  the  new  Indictment  read:  "That  Henry 
Van  Gunten  late  of  said  county  on  the  first 
day  of  April,  1908,  etc..  •  *  •  did  fail 
and  neglect  to  pay  Into  the  county  treasury 
of  said  county,  etc.,  on  the  first  Monday  of 
April,  1908,"  etc. 

The  common  pleas  court  also  sustained  a 
demurrer  to  this  indictment  and  exceptions 
to  that  ruling  are  now  prosecuted  here. 

As  to  the  last  indictment  it  is  contended 
that  the  averments  are  inconsistent  because 
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of  the  difference  In  the  days  referred  to. 
For  the  reasons  already  given,  this  indict- 
ment was  snfflclent  without  the  words  "first 
Monday  in  April,  1908,"  and  In  accordance 
with  section  13,581,  General  Code,  their  pres- 
ence does  not  invalidate  that  instrument. 

The  court  should  have  overruled  the  de- 
murrer to  that  indictment. 

Exceptions  sustained. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PBIOB,  and  DONAHUE;  JX,  concur. 


(84  Ob.  St  143) 

STATE  ex  r^l.  H06AN,  Atty.  Gen.,  et  aL  t. 

HUNT,  Judge. 

(Supreme  Court  of  Ohio.    April  18,  1911.) 

(ByUahut  ly  the  Court.) 

1.  Quo  Wabbanto  (S  1*)— Authobity  fob  Ac- 
tion. 

The  authority,  and  the  only  authority  for 
bringing  an  action  in  quo  warranto  in  this  state, 
is  given  by  section  12,303  of  the  General  Code. 
That  section  provides  that  quo  warranto  may 
be  brought  in  the  name  of  tne  state  against  a 
person  who  usurps,  intrudes  upon,  or  unlaw- 
fally  holds  or  ezerclees  a  public  ofiSce,  or  a 
franchise,  within  this  state. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  St  1,  3,  23,  28;  Dec  Dig.  { 
1.*) 

2.  Quo  Wabbahto  (S  13*)  —  When  Lms  — 
ExEBCisB  OF  Function. 

The  legality  of  the  exercise  of  a  mere  func- 
tion alleged  to  be  erroneously  exercised  by  one 
who,  it  is  claimed,  is  a  public  officer  cannot  t>e 
inquired  into  by  a  proceeding  in  quo  warranto. 
[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent   Dig.  i  15;    Dec.  Dig.  |  13.*] 

3.  CouBTB  (i  48*)— Quo  Wabbanto  (|  12*)— 
Oboanization  —  Sufebvisinq  Judob  —  IN- 
tbubion  into  Office. 

Neither  section  1539,  1540,  nor  1687,  of 
the  General  Code,  nor  all  taken  together,  con- 
stitute the  judge  therein  designated  aa  super- 
vising judge  an  officer  holding  an  office  separate 
and  distinct  from  his  office  as  judge  of  the  court 
of  common  pleas.  Such  '  designation  is  mere 
descriptio  personie.  And  there  being  no  such 
public  office  as  supervising;  judge,  there  can  be 
no  intrusion  by  anyone  mto  such  alleged  of- 
fice. Hence  quo  warranto  will  not  lie  to 
oust  such  alleged  intruder.  This  .  court,  there- 
fore, has  no  jurisdiction  of  the  action  sought 
to  be  brought. 

[EM.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  {  173;  Dec.  Dig.  8.48;*  Quo  Warranto, 
Cent  Dig.  |  14;    Dec.  Dig.  {  IS.*] 

Johnson  and  Donahue,  JJ.,  dissenting. 

Quo  Warranto  by  the  State,  on  the  rela- 
tion of  Timothy  S.  Hogau,  Attorney  Gener- 
al, and  Henry  T.  Hunt,  Prosecuting  Attor- 
ney of  Hamilton  Counly,  for  leave  to  file 
petition  in  quo  warranto  against  one  Hunt. 
Supervising  Judge  of  the  Common  Pleas 
Court  of  Hamilton  County.     Leave  refused. 

Timothy  S.  Hogan,  Atty.  Gen.,  and  Henri- 
T.  Hunt,  Pros.  Atty.,  In  pro.  per.  Lawrence 
Maxwell  (Charles  W.  Balcer  and  -Darby  & 
Benedict,  on  the  brief),  for  defendant 


SPEAR,  C.  J.  The  petition  presented,  and 
to  file  which  leave  In  this  court  is  asked, 
represents  in  substance  that  the  defendant, 
who  is  a  judge  of  the  conrt  of  common  pleas 
of  Hamilton  county,  is  and  has  tieen  for 
several  days  last  past,  usurping  and  Iptmd- 
ing  Into  the  following  alleged  office  and  fol- 
lowing function,  to  wit,  the  office  known  and 
designated  a?,  and  the  functions  of,  super- 
vising judge  of  the  common  pleas  conrt  of 
Hamilton  county,  Ohio — that  is,  the  office 
and  function  of  deslgnatInK,  appolnttng,  and 
assigning  to,  a  judge  of  sncta  court,  to  try 
and  hear  and  dispose  of  criminal  cases  pend- 
ing in  BQCh  court  before  a  Judge  or  judges 
thereof  who  have,  or  are  alleged  by  affida- 
vits to  have,  bias  or  iHrejudice  for  or  against 
parties  to  such  cases;  that  he  usurps  such 
office  and  functions  under  a  claim  that  the 
statutes  of  Ohio  provide  for  such  office  and 
functions  in  Hamilton  county;  and  tliat  he 
has  been  duly  elected  thereto,  'and  that  he 
has  been  lawfully  vested  with  said  office 
and  functions.  Judgment  of  ouster  is  there- 
fore prayed. 

[1,2]  Quo  warranto  may  be  brought  In 
the  name  of  the  state  against  a  person  who 
usurps,  intrudes  into,  or  unlawfolly  holds  or 
exercises  a  public  office,  or  a  franchise, 
within  this  state.  General  Oode,  S  12,303. 
The  alleged  office  must  be  not  only  of  a 
public  nature,  but  must  be  a  substantive  of- 
fice ;  not  merely  the  function  or  employment 
of  a  deputy  holding  at  the  will  of  others. 
Shortt  on  Er.  Eems.  *121. 

[3]  It  must  appear,  then,  that  there  is, 
within  the  meaning  of  the  statute,  an  office 
into  which  one  may  Intrnde.  Whether  or 
not  this  "alleged  office"  is  a  real  office  de- 
pends upon  what  construction  is  to  be  glv- 
en  to  sections  1639,  1540,  and  1687  of  the 
General  Code,  which  sections  make  provi- 
sion for  the  selection  and  prescril>e  the  du- 
ties of  the  judge  designated  as  supervising 
judge.  We  are  of  opinion  tbiat  neither  of 
these  sections,  nor  all  taken  together,  create 
a  new  office,  or  constitute  the  judge  desig- 
nated as  supervising  judge  an  officer  sepa- 
rate and  distinct  from  his  office  as  judge  of 
the  court  of  common  pleas.  It  Is  to  be 
borne  in  mind  that  the  question  is  not 
whether  it  would  have  been  possible  for  the 
(General  Assembly  to  create  an  office  and  de- 
volve upon  the  holder  the  duties  which  it  Is 
by  statute  made  the  duty  of  the  supervising 
judge  to  perform.  That  may  readily  be  ad- 
mitted. But  the  question  is,  Do  these  sec- 
tions under  review  create  any  such  office? 

It  is  usual  for  the  judges  of  the  district, 
pursuant  to  section  1533,  to  meet  on  the 
third  Tuesday  of  October  of  each  year,  and 
issue  an  order  to  the  clerk  of  the  court  of 
common  pleas  of  each  county  fixing  the  day 
of  the  commencement  of  each  term  for  the 
next  judicial  year.  At  the  same  time,  by 
section  15.39,  they  are  to  apportion  the  la- 
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bor  on  the  part  of  the  Judges,  which  order 
shall  specify  what  terms,  or  parts,  shall  be 
held  by  each  Judge.  The  following  section 
directs  that  the  order  shall  designate  one  of 
their  number  to  supervise  the  execution  of 
the  order,  which  Jndgfe  Is  there  termed  su- 
pervising Judge.  This  order,  It  is  to  be  not- 
ed. Is  In  effect  only  one  year.  Upon  infor- 
mation that  a  Judge  who  has  been  assigned 
to  certain  work  is  unable  to  do  It,  or  when 
an  unusual  amount  of  business  occurs  in  one 
or  more  counties,  he  shall  assign  a  Judge  or 
judges,  not  otherwise  engaged,  to  discharge 
the  duties  of  such  disabled  Judge,  or  to  help 
dispose  of  the  unusual  work,  siectlon  1687 
makes  provision  for  a  situation  where  a 
Judge  in  any  cause  or  matter  pending  in  his 
court  is  disqualified  to  sit  (the  same  being 
shown  by  affidavit  of  party  or  counsel),  the 
supervising  Judge,  if  himself  not  disguali- 
lied,  shall  assign  some  other  Judge  to  try 
such  matter  or  cause.  This  is  the  manner 
of  constituting  and  filling  the  alleged  office, 
and  these  are  the  duties  to  be  performed  by 
.such  'alleged  officer  enjoined  by  these  sec- 
tions, and  all  of  them.  We  look  In  vain  for 
any  language  which  even  purports  to  create 
a  new  office,  or  purports  to  constitute  the 
Judge  designated  as  supervising  Judge  an 
officer;  there  is  nothing  which  tends  to  dis- 
close such  an  Intent,  and  surely  such  Intent 
Is  not  to  be  implied,  where  the  language  used 
by  the  General  Assembly  does  not  warrant 
such  Implication. 

The  statute  does  not  direct  the  taking  of 
an  oath  of  office,  which  the  Constitution,  i 
7,  art  16,  requires  of  all  officers,  nor  is  it 
customary  for  any  oath  to  be  administer- 
ed to  such  Judge  as  such;  It  does  not  re- 
quire any  bond;  it  does  not  provide  any 
emolument;  it  does  not  provide  for  the  Issu- 
ing of  any  commission ;  nor  does  it  provide 
any  quarters  where  the  appointee  may  dis- 
charge his  duties.  It  may  be  that  neither 
of  these  provisions  Is  essential  In  an  act  cre- 
ating an  office,  and  we  suppose  that  neither 
1b  essential,  but  the  absence  of  all  of  them 
is  of  significance  In  arriving  at  the  Intent  of 
the  General  Assembly  In  enacting  these  sec- 
tions. Rather  is  It  the  authorizing  by  all 
the  Judges  of  the  district  of  one  of  their 
number  to  perform  additional  duties,  as 
such;  duties  devolved  upon  him  by  his  su- 
periors under  authority  of  the  statute,  and 
not  independent  duties,  thus  making  of 
the  place  but  an  adjunct  to  that  Judge's  gen- 
eral duties  as  Judge ;  duties  which  terminate 
at  the  time  fixed  in  the  order,  and  termi- 
nate at  all  events  at  the  conclusion  of  such 
Judge's  term  of  office.  It  cannot  be  suppos- 
ed that  such  Judge  would  hold  over  In  case 
of  failure  by  the  Judges  of  the  district  to 
make  a  new  appointment  at  the  end  of  his 
term  as  Judge,  which  holding  over  would 
necessarily  follow  by  force  of  section  8  of 
the  General  Code,  if  such'  supervising  Judge 
be  an  officer  independent  of  his  office  as 


Judge.  True  stcfa  Jndge  Is  designated  as  su- 
pervising Judge.  But,  as  held  by  this  court 
In  State  ex  rel.  v.  Jennings  et  al.,  67  Ohio 
St.  415,  49  N.  E.  404,  63  Am.  St  Rep.  723: 
"The  character  of  an  office  cannot  be  at- 
tached to  a  position  by  a  name  merely. 
Whether  It  be  an  office  or  not  will  depend 
upon  the  nature  and  character  of  the  duties 
attached  to  It  by  law." 

But  for  the  provision  of  the  statute  di- 
recting the  appointment  of  a  supervising 
Judge,  the  work  of  the  supervision  of  the  or- 
der might  properly,  though  perhaps  with 
some  inconvenience,  be  performed  by  the 
Judges  Jointly.  If  so,  it  Is  difficult  to  see  a 
reason  why  the  one  appointed  to  attend  to 
that  duty  or  assist  In  its  performance  should 
not  be  classed  as  a  mere  auxiliary,  helping 
to  make  up  the  Judicial  machinery,  as  In 
the  case  of  a  Jury  commissioner,  who  was 
lield,  in  State  ▼.  Kendle,  52  Ohio  St.  846,  39 
N.  E.  947,  not  to  be  an  officer  of  the  state, 
but  merely  an  assistant  to  the  court.  The 
same  act  which  authorizes  the  appointment 
by  the  Judges  of  ^  one  of  their  number  to  per- 
form the  duties  Imposed  on  the  supervising 
Judge  devolves  additional  duties  of  a  minis- 
terial character  upon  all  the  Judges.  Sup- 
pose, now,  that  the  legislative  draftsman 
who  drew  the  act  referred  to  had  happened 
to  designate  those  Judges  as  "appointing 
Judges,"  would-  any  one  suppose  that  new 
offices  had  been  created?  And  yet  why  not. 
If  the  Jndge  called  "supervising  Judge"  holds 
an  independent  office?  It  seems  clear  that 
the  term  "supervising  Jndge"  used  In  the 
statute  is  merely  descriptio  persons. 

In  giving  construction  to  the  statute  It 
must  be  borne  in  mind  that  the  policy  of 
this  state,  as  shown  by  Its  general  legislation 
under  the  present  Constitution,  while  it  has 
in  a  few  instances  Imposed  additional  minis- 
terial duties  on  Judges  of  the  court  of  com- 
mon pleas,  has  been  not  to  Impose  the  bur- 
den of  making  appointments  to  office  upon 
such  Judges.  They  are  not  even  authorized 
to  appoint  the  derk  who  is  to  record  their 
mandates,  nor  the  sheriff  who  is  to  execute 
their  writs  and  care  for  and  keep  order  In 
their  courtroom;  both  of  those  dfflcers  be- 
ing chosen  by  the  people.  The  court  may 
and  does  sometimes  appoint  deputies  and 
other  auxiliaries,  such  as  Interpreters,  ste- 
nographers, and  criminal  bailiffs,  but  depu- 
ties have  been  held  not  to  be  officers,  and  It 
can  hardly  be  claimed  that  the  other  even 
more  sabordinate  positions  are  offices. 

We  have  not  undertaken  to  enter  the  field 
of  definition  of  the  term  "office"  or  "officer." 
As  given  in  the  books,  they  are  multitudi- 
nous, not  to  say  multifarioos.  Indeed  so 
varied  are  they,  scattered  through  the  books, 
that  the  ingenious  barrister  may  find  sup- 
port for  almost  any  proposition  relating  to 
the  general  subject  which  the  necessities  of 
his  case  may  seem  to  demand.  But,  like 
maxims  of  the  law,  when  used  Indiscrlmi- 
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nately  and  vltbont  Judgment,  tbey  are  apt 
to  mislead.  One  which  seems  to  have  met 
-with  most  favor,  perhaps.  Is  that  an  "office" 
Is  a  public  position  to  which  a  portion  of  the 
sovereignty  of  the  country  attaches,  and 
which  Is  exercised  for  the  benefit  of  the  pub- 
lic. And  yet,  without  a  satisfactory  defini- 
tion of  what  is  and  what  Is  not  the  "sover- 
eignty of  the  country,"  this  definition  seems 
to  fall  to  adequately  define.  Manifestly, 
however,  each  case  should  be  decided  on  Its 
peculiar  facts,  and  Involves  necessarily  a 
consideration  of  the  legislative  Intent  In 
framing  the  particular  statute  by  which  the 
position,  whatever  it  may  be,  is  created. 
Returning  again  to  the  statute,  when  its  in- 
tent and  purpose  is  ascertained,  we  are 
nearing  a  proper  answer  to  the  question  of 
office  or  no  office,  and  if  that  purpose  is  not 
inconsistent  with  the  language  used  in  the 
act  we  may  confidently  assume  that  our  an- 
swer Is  correct  Now  upon  the  very  face  of 
the  sections  cited  appears  the  purpose  to  fix 
the  date  of  the  commencement  of  the  terms 
in  the  several  counties,  and  provide  for  a 
fair  apportionment  and  equalization  of  the 
worit  of  the  district.  Incident  to  which  is 
provi!>lon  for  meeting  a  situation  where  an 
unnsual  amount  of  business  occurs  in  one 
or  more  counties,  and  of  supplying  a  quali- 
fied Judpe  to  take  the  place  of  one  temporari- 
ly dlsqualifled.  This  main  purpose,  which 
is  indeed  the  only  expressed  purpose.  Is  not 
at  all  inconsistent  with  the  language  of  the 
entire  sections,  but  is  in  full  harmony  with 
it.  It  seems  clear  that  the  lawmakers,  when 
enactins  these  sections,  did  not  dream  that 
they  were  Installing  a  new  officer  or  creating 
a  new  office. 

A  number  of  the  later  decisions  of  this 
court  in  quo  warranto  proceedings  have  been 
called  to  our  attention  by  counsel  for  the 
relators.  We  do  not  find  that  any  of  them 
hear  close  resemblance  to  the  case  at  bar 
as  to  the  facts.  Indeed  none  of  them,  save 
State  ex  rel.  v.  Anderson,  45  Ohio  St.  196, 
12  N.  E.  056,  seems  to  l)ear  any  resemblance 
whatever.  Ail  others  are  cases  where  the 
que$ition  related  to  the  status  of  a  person 
holdlne,  of  claiming  to  hold,  an  office  whol- 
ly apart  from  any  relation  with  or  to  any 
other  office.  State  t.  Jennings  et  al.,  supra, 
presented  the  question  whether  the  defend- 
ants (certain  firemen  in  the  fire  department 
of  Newark^  who  had  been  appointed  by  the 
City  council  to  those  places,  were  officers. 
The  court  held  they  were  not  officers  and 
dismissed  the  petition.  Palmer  v.  Zeigler,  76 
Ohio  St.  210,  81  N.  E.  234,  presented  the 
question  whether  the  superintendent  of  a 
county  infirmary  is  or  not  the  bolder  of  a 
public  office.  The  holding  is  that  he  is  not 
such  officer.  State  ▼.  Anderson,  supra,  in- 
Tolved  the  question  whether  or  not  the  presi- 
dency of  a  city  council  Is  a  public  office.  The 
court,  basing  its  Judgment  on  the  language 
of  the  statute  creating  the  <^ce  (section 


1676,  WiUlams'  Revised  Statutes),  held  that 
it  is.  State  ex  rel.  ▼.  O'Brien  et  aU  47  Ohio 
St  464,  25  N.  B.  121,  was  against  persons 
who  assumed  to  exercise  the  functions  of  a 
member  of  city  council  (membership  in  which 
is  clearly  an  office),  and  the  defendants  were 
ousted  because  they  had  not  been  elected  as 
councllmen  from  any  territory  entitled  to 
be  represented  in  the  council;  that  is,  they 
were  not  councUmen  because  they  had  not 
been  duly  elected  as  such.  The  fact  is  to 
be  emphasized  that  the  attack  was  made  on 
the  defendants  because  they  were  Intruding 
into,  and  assuming  to  exercise  the  powers 
of  councllmen.  The  ground  on  which  they 
sought  to  defend  did  not  In  the  least  detract 
from  the  fact  of  their  actual  intrusion  into 
an  office.  State  ex  reL  v.  Brennan,  49  Ohio 
St  33,  29  N.  E.  693,  was  against  one  who 
was  exercising  the  duties  of  a  place  relating 
to  the  purchase  and  custody  of  office  sup- 
plies for  Hamilton  county  under  and  by  vir- 
tue of  an  appointment  by  the  derk  of  the 
court  of  common  pleas,  and  of  a  statute 
which  created  a  county  office,  but  provided 
for  filling  it  by  appointment,  rather  than 
election.  This  was  the  part  that  was  held 
void.  The  act  on  Its  face  purported  to  cre- 
ate an  office.  That  It  failed  In  that  regard 
was  not  seriously  contended.  Bat  Brennan 
was  occupying  it  by  virtue  only  of  an  ap- 
pointment Hence  the  ouster.  State  ex  reL 
V.  Wilson,  29  Ohio  St  347,  holds  that  the 
place  of  medical  superintendent  of  a  hospi- 
tal for  the  insane,  under  the  act  of  March 
27,  1876  (73  O.  L.  80),  is  an  office;  this  be- 
cause, and  because  only,  of  the  provisions  of 
that  statute  which  clearly  Indicates  an  in- 
tent to  create  a  public  office.- 

We  now  come  to  two  cases  which,  we 
think,  have  a  direct  bearing  on  the  case  at 
bar.  State  ex  rel.  v.  Judges,  21  Ohio  St 
1,  challenged  by  quo  warranto  the  authority 
of  the  Judges  of  the  court  of  common  pleas 
of  the  county  of  Hamilton  to  fix  the  compen- 
sation of  certain  deputies,  clerks,  etc.,  em- 
ployed by  the  treasurer,  auditor,  recorder, 
sheriff,  probate  Judge,  and  the  clerk  of  that 
county.  The  Judges  Justified  because  of  a 
recent  statute  directly  conferring  authority 
to  do  and  perform  the  acts  complained  of. 
The  statute  was  assailed  as  attempting  to 
give  the  Judges  power  to  usurp  or  intrude 
into  an  office  of  trust  distinct  from  that  of 
Judges,  the  question  being  whether  the  au- 
thority thus  given  by  the  statute  constitutes 
a  distinct  office  or  is  merely  additional  au- 
thority conferred  on  them  as  Judges.  The 
court  held  that:  "The  act  does  not  create 
or  invest  them  with  a  new  office.  What  th^ 
are  authorized  to  do,  they  can  only  do  by 
virtue  of  their  office  as  Judges.  It  does  not 
follow  from  the  fact  that  the  new  duties 
or  powers  might  have  constituted  a  new 
office  that  therefore  they  do  constitute  such 
office.  New  dutles^  may  as  well  be  attached 
to  aa  existing  office  as  that  part  of  the  do- 
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ties  of  on  existing  office  may  be  assigned  to 
a  new  one."  Walker  v.  Cincinnati,  21  Ohio 
St.  15,  8  Am.  Bep.  24,  relates  to  the  power 
of  the  judges  of  the  superior  court  of  Cin- 
cinnati to  appoint  trustees  of  the  Southern 
Bailway.  The  court  held  that:  "The  act  Is 
not  the  creation  of  a  new  office,  but  the  an- 
nexing of  a  new  duty  to  an  existing  office," 
and  the  complaining  party  failed. 

The  petition  seems  to  assume  that  a  mere 
function,  being  exercised  by  a  person  occupy- 
ing a  place  or  office,  may  be  the  subject  of 
a  quo  warranto  Inquiry.  We  have  not  so 
understood  the  law.  A  function,  In  this  con- 
nection, Is  said  to  be  a  course  of  action  by 
any  one  in  a  public  office,  but  It  Is  not  the 
office  itself;  nor  Is  It  within  the  purview  of 
the  quo  warranto  statute. 

Finally,  If  the  position  of  supervising  Judge 
be  an  office,  how,  under  the  Constitution  (sec- 
tion 14,  art.  4),  which  provides  that  Judges 
of  the  court  of  common  pleas  shall  not  "bold 
any  other  office  of  profit  or  trust  under  the 
authority  of  this  state  or  of  the  United 
States,"  could  a  Judge  of  the  court  of  com- 
mon pleas  be  eligible  to  It?  Surely,  If  an 
office  at  all.  It  Is  an  office  of  trust  We  are 
not  at  liberty  to  assume  that  the  lawmakers 
were  Ignorant  of  this  constitutional  Inhibi- 
tion, nor  that  they  intended  to  disregard  It. 
Nor  can  we  assume  that  the  General  Assem- 
bly Intentionally  committed  the  folly  of  creat- 
ing an  office,  py  the  same  act  limiting  Its  oc- 
cupancy to  certain  persons,  no  one  of  whom 
would  be  eligible  to  flll  It,  but  in  fact  aU 
such  persons  dlstlnctiy,  and  by  constitution- 
al provision,  prohibited  from  filling  it.  And 
yet  this  is  exacUy  what  the  (General  Assem- 
bly did  do.  If  the  position  of  supervising 
judge  la  an  office. 

It  follows  that  if  there  be  no  pubUc  office 
there  can  be  no  Intrusion  Into  such  alleged 
office.  Hence  quo  warranto  will  not  Ue,  and 
this  court  is  without  Jurisdiction  to  entertain 
the  case  sought  to  be  brought  With  this 
conclusion  reached,  the  ffilng  of  the  petition 
In  this  court  would  be  only  an  Idle  ceremony. 
The  application,  therefore,  is  refused.  Nor 
Is  the  refusal  to  allow  the  filing  of  the  pe- 
tition in  any  way  a  denial  of,  or  prejudicial 
to,  any  substantial  right  of  relators.  The 
hearing  on  the  application  was  ample,  not 
only  orally,  but  by  means  of  elaborate  briefs, 
and  abundant  time  was  taken  for  considera- 
tion. Had  the  petition  been  filed,  it  would 
have  been  open  to  a  general  demurrer,  and 
the  disposition  of  the  matter  following  that 
would  have  been  precisely  the  same  as  It 
now  is.  The  court  has  in  the  matter  but  fol- 
lowed a  rule  of  practice  of  long  standing  as 
to  applications  for  leave  to  file  petitions  in 
this  court  in  causes  of  which  the  Constitu- 
tion gives  the  court  original  jurisdiction. 

Leave  refused. 

DAVIS,  8HAUCK,  and  PRICE),  JJ.,  con- 
cur. 


JOHNSON  and  IK)NAHUE,  JJ.,  (dissent- 
ing). We  are  unable  to  concur  in  the  conclu- 
sion reached  by  the  majority  of  the  court  in 
refusing,  leave  to  file  this  petition.  We  do 
not  however,  dissent  from  the  first  proposi- 
tion announced  by  the  majority  of  this  court 
at  the  time  leave  to  file  was  refused,  as  ap- 
pears on  page  139  of  the  Ohio  Law  Bulletin, 
under  date  of  April  24,  1911,  that:  "Where 
the  action  of  a  court  Is  challenged  as  er- 
roneous and  question  of  error  only  is  pre- 
sented, quo  warranto  will  not  lie."  That  Is 
a  self-evident  proposition,  but  we  do  not  un- 
derstand tbat  that  question  Is  involved  In 
this  application.  The  petition  presented  here 
by  the  Attorney  General  of  Ohio  and  the 
prosecuting  attorney  of  Hamilton  county  does 
not  seek  to  review  any  alleged  error  of  any 
court  but  rather  to  Inquire  by  what  author- 
ity defendant  assumes  to  exercise  the  duty 
and  function  of  api>olnting  and  assigning  a 
Judge  to  try  and  dispose  of  certain  causes  In 
the  district  in  which  he  Is  a  Judge.  That 
Is  the  only  question  presented  by  the  peti- 
tion, and  the  only  one  In  our  opinion  proper 
to  be  considered  In  disposing  of  the  motion 
for  leave  to  file  It  So  that  while  this  prop- 
osition of  law  announced  by  the  majority  of 
this  court  is  undoubtedly  correct,  and  no 
lawyer  In  this  state  would  likely  question 
the  same,  yet  we  cannot  understand  why  It 
should  be  declared  now  as  pertinent  to  this 
case. 

Neither  do  we  dissent  from  the  first  and 
second  paragraph  of  the  syllabus  as  it  now 
appears,  for  undoubtedly  the  only  authority 
for  bringing  an  action  In  quo  warranto  Is 
found  in  section  12,303  of  the  General  Code, 
and  the  provisions  of  that  section  are  as 
stated  in  the  first  paragraph  of  the  syllabus. 
The  second  paragraph  of  the  syllabus  as  now 
written  Is  but  a  different  statement  of  the 
same  proposition  as  found  In  the  first  para- 
graph of  the  original  aunouncement  But 
as  we  have  already  said  that  although  a 
proper  statement  of  the  law,  In  our  opinion, 
it  has  no  application  here.  The  petition  does 
not  assign  error  of  a  lower  court  In  the  ap- 
plication of  law  or  rules  of  procedure  In  a 
cause  which  was  properly  before  the  court; 
but  It  presents  a  case  in  which  it  Is  claimed 
that  this  particular  Judge  was  assuming  to 
exercise  certain  functions  and  powers  which 
he  had  no  authority  whatever  to  exercise, 
and  which  amounts  to  usurpation  of  an  of- 
fice, and  wholly  without  warrant  in  law. 

We  think  tbat  this  peUtion  raises  that 
question  and  asks  for  an  authoritative  dis- 
position of  the  same,  and  tbat  is  reason 
enough  why  the  Attorney  General  of  this  state 
should  be  permitted  to  file  It  It  Is  a  ques- 
tion that  ought  to  be  fully  beard  and  deter- 
mined upon  the  final  hearing  of  the  petition 
In  quo  warranto  sought  to  be  filed  herein. 
We  think  that  upon  this  motion  the.  question 
to  be  considered  Is  whether  or  not  the  pe- 
tition raises  a  substantial  question  of  Im- 
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iMrtance  to  the  people  of  the  state,  and.  If 
such  a  qaeatlon  Is  raised,  the  conrt  should 
not  dispose  of  It  upon  the  motion  Itself,  but 
rather  permit  the  filing  of  the  petition,  to 
the  end  that  snch  fall  hearing  and  considera- 
tion may  be  bad.  Especially  Is  this  true 
when  the  question  is  one  as  to  which  the 
bench  and  bar  of  the  state  have  had  a  feeling 
of  nncertalnty  and  is  one  which  so  largely 
and  yltally  affects  the  admlnistraUon  of  Jns- 
Uce. 

The  petition  presented  avers  that  the  de- 
fendant is  nsarplng  and  intruding  into  the 
office  and  functions  of  saperrlaing  Judge  of 
the  common  pleas  conrt  of  Hamilton  coun- 
ty; that  is,  the  office  and  functions  of  ap- 
pointing and  assigning  a  judge  of  such  court, 
to  try  and  hear  and  dispose  of  criminal  cas- 
es and  proceedings  pending  In  such  court 
before  a  Judge  thereof  who  is  allied  to 
have  bias  or  prejudice  for  or  against  the  par- 
ties to  such  cases,  or  proceedings;  and  that 
he  claims  to  be  invested  with  sncb  office  and 
functions. 

Against  the  petition  It  is  contended,  and 
the  majority  of  the  court  conclude,  that  the 
provisions  of  the  statute  on  the  subject  found 
in  sections  1539,  1540,  and  1687,  of  the  Gen- 
eral Code,  do  not  constitute  an  office,  and 
therefore  there  can  be  no  intrusion  Into  snch 
office.  We  do  not  think  that  the  cases  dted 
and  relied  on  apply  to  the  question  made 
hera 

In  State  ex  reL  y.  Judges,  21  Ohio  St.  1, 
the  statute  which  was  attacked  provided  that 
the  judges  should  fix  the  number  and  com- 
pensation of  clerks  of  certain  county  officials. 
Under  that  act  all  of  the  judges  participat- 
ed in  the  performance  of  the  duty  defined, 
and  this  conrt  held  that  It  was  simply  a  new 
duty  added  to  the  existing  office  of  judge, 
and  not  the  creation  of  a  new  office.  The 
duty  attached  to,  and  was  to  be  performed 
by,  all  of  the  judges  In  the  district,  acting 
together  and  equally. 

The  court  did  not  hold  that  it  was  not  the 
exercise  of  a  pnblic  function.  On  the  con- 
trary, the  conrt  recognized  that  It  was  a 
pnblic  function,  and  was  proper  to  be  Im- 
posed on  the  office  of  judge  In  addition  to  Its 
other  functions.  It  would  have  presented  an 
entirely  different  case,  and  the  reasoning  of 
the  court  would  have  led  it  to  an  entirely 
different  conclusion,  if  the  statute  had  pro- 
vided that  the  judges  of  the  district  should 
elect  one  of  their  number,  who  should  be  in- 
vested with  the  power  and  duty  of  fixing  the 
number  and  compensation  of  the  clerks.  The 
judge  chosen  would  then  be  invested  with  a 
function  separate  and  distinct  from  the  oth- 
ers. He  would  be  clothed  with  the  power 
and  duty  of  a  pnblic  office.  In  such  a  case 
we  do  not  think  it  wonld  be  claimed  that 
quo  warranto  would  not  lie  to  test  the  right 
of  a  jndge,  exercising  snch  power,  to  do  so. 

For  the  same  reasons  we  think  it  is  clear 
that  Walker  t.  Cincinnati,  21  Ohio  St  16, 


8  Am.  Bep.  24,  does  not  apply  here.  Tbe 
law  provided  that  the  judges  of  the  superior 
court  of  Cincinnati  shonld  appoint  trustees 
of  Cincinnati  Sontbem  Ballroad.  The  de- 
cision Is  placed  dlrectiy  upon  the  gronnd 
that  the  duty  Imposed  on  the  judges  did  not 
create  an  additional  office,  but  simply  annex- 
ed another  duty  to  the  office  of  judge,  which 
all  of  the  Judges  in  that  conrt  shonld  per- 
form. 

In  State  ex  reL  t.  Jennings,  67  Ohio  St. 
415,  49  N.  E.  404,  63  Am.  St  Bep.  723,  this 
court  held  that  a  fireman  is  not  an  officer, 
but  an  employe,  and  that  qno  warranto 
would  not  lie  to  oust  him  from  his  employ- 
ment However,  in  the  syllabus  In  that  case 
it  Is  held  that:  "To  constitute  a  public  of- 
fice against  the  Incumbent  of  which  quo  war- 
ranto will  lie,  it  Is  essential  that  certain  In- 
dependoit  public  duties,  a  part  of  the  sov- 
ereignty of  the  state,  should  be  appointed  to 
It  by  law,  to  be  exercised  by- tbe  incumbent 
In  virtue  of  his  election  or  appointment  to 
the  office,  thus  created  and  defined,  and  not 
as  a  mere  employ^,  subject  to  the  direction 
and  control  of  some  one  else." 

In  the  opinion  the  following  from  High  on 
Extraordinary  Legal  Bemedies,  |  625,  ts 
quoted  with  approval:  "An  office,  snch  as  to 
properly  come  within  the  legitimate  scope  of 
an  information  in  the  nature  of  a  quo  war- 
ranto, may  be  defined  as  a  public  position,  to 
whltih  a  portion  of  the  sover^gnty  of  the 
country,  either  legislative,  executive,  or  Ju- 
dicial, attaches  for  the  time  being,  and  which 
is  exercised  for  tbe  benefit  of  the  public." 

It  wonld  seem  to  be  clear  that*  the  dntles 
and  functions  defined  and  referred  to  in  the 
sections  of  the  General  COde,  touching  the 
subject  of  supervising  judge,  are  clearly  in- 
cluded in  the  definitions  of  an  "office"  alwve 
given.  These  sections  specifically  define 
these  dnties  and  provide  that  they  shall  be 
jierformed  by  a  certain  and  particular  Jndge, 
designated  in  the  act  as  supervising  Jndge, 
and  chosen  in  the  manner  provided,  for  a 
fixed  and  definite  term.  And  these  duties  and 
functions  are  such  as  can  be  performed  otilu 
by  the  particular  Judge  chosen  In  the  man- 
ner provided. 

In  the  State  ex  reL  t.  Anderson,  45  Ohio 
St  196,  12  N.  B.  656.  it  is  held  la  the  sylla- 
bus that:  "The  presidency  of  a  city  conncU 
Is  a  public  office,  within  the  purview  of  sec- 
tion 6760  of  the  Bevlsed  Statutes,  authori- 
zing an  action  in  quo  warranto  to  l>e  brought 
against  a  person  who  usurps,  intrudes  Into, 
or  unlawfully  holds,  or  exercises,  a  public 
office." 

In  the  opinion  it  Is  i)olnted  ont  that  the 
duties  of  the  president  of  the  conndl  are 
different  from  those  of  the  members,  and  al- 
though be  still  remains  a  monber  of  the 
council,  with  all  of  the  powers  and  duties 
incident  thereto,  and  although  such  president 
must  be  chosen  from  the  membership,  and 
that  the  place  Is  without  emolument,  still  Its 
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fonctlons  Are  of  a  public  nature  and  for  pub- 
lic purposes,  and  It  is  a  public  office.  It  Is 
difficult  to  see  bow  the  duties  of  a  president 
of  a  council  cbosen  in  tbe  manner  referred 
to  should  constitute  a  separate  public  office, 
and  tbe  distinct,  additional,  and  .important 
duties  which  are  Imposed  by  the  statutes  up- 
on a  supervising  judge,  who  Is  designated  as 
such  hy  the  statutes,  should  not  constitute 
an  office,  to  which  a  portion  of  tbe  judicial 
sorerelgnty  of  tbe  state  attaches,  within  the 
terms  of  the  definition  above  given. 

Section  1540  provides  that  the  judges  of 
each  judicial  district  shall  select  or  desig- 
nate one  of  their  number  to  supervise  the  ex- 
ecution of  the  order,  with  authority  to  make 
changes  and  assign  judges. of  the  district  to 
other  counties,  and  requires:  "Upon  receiv- 
ing notice  thereof  from  the  superviging  judge, 
the  judge  so  assigned  shall  proceed  to  hold 
such  courts."  Section  1687  provides  that 
when  a  judge  of  tbe  common  pleas  court  Is 
Interested  in  a  cause  or  matter  pending  be- 
fore tbe  court  In  a  county  of  his  district,  or 
is  related  to,  or  has  a  bias  or  prejudice,  etc., 
that  It  shall  be  the  duty  of  the  clerk  of  that 
court  to  forthwith  notify  the  supervising 
Judge,  who  is  then  required  to  proceed  in  the 
manner  required  by  law  in  the  case  of  ill- 
ness or  other  disability  of  the  judge  to  desig- 
nate or  assign  some  other  judge  of  the  sub- 
division or  district  In  which  such  matter  or 
cause  is  pending.  It  is  clearly  evident  from 
these  statutes  that',  if  the  judge  so  selected 
as  supervising  judge  acquires  no  additional 
powers  or  authority  ditferlng  from  the  other 
Judges  of  that  district,  the  Legislature  failed 
In  its  purpose,  for  It  evidently  intended  that 
such  judge  should  have  such  additional  pow- 
ers and  authority  In  excess  of  all  other  Judg- 
es of  the  district  during  the  time  that  he 
was  entitled  by  such  election  to  exercise  the 
rights,  duties,  and  powers  of  supervising 
Judge. 

Where  one  has  assumed  to  exercise  public 
duties,  which  are  a -part  of  the  sovereignty 
of  the  state,  quo  warranto  may  be  maintain- 
ed against  him,  although  the  particular  ter- 
ritory for  which  he  assumes  to  act  and  per- 
form such  functions  has  not  been  brought 
within  the  terms  of  any  statutes  defining 
such  duties. 

In  State  ex  rel.  v.  O'Brien,  47  Ohio  St. 
464,  25  N.  B.  121,  this  court  held:  "Quo 
warranto  may  be  maintained  against  a  per- 
son who  assumes  the  exercise  of  the  office  of 
member  of  council  from  a  ward  which  has 
no  legal  existence,  or  under  an  election  held 
without  lawful  authority." 

And  on  this  point  we  wish  especially  to 
notice  the  case  of  State  ex  rel.  v.  Newark, 
67  Ohio  St  430,  49  N.  B.  407,  which  Is  cited 
In  the  brief  of  counsel  opposing  this  applica- 
tion. The  first  sentence  In  the  first  proposi- 
tion of  the  syllabus  in  that  case  is  quoted  la 
the  brief  of  connsel  in  support  of  the  proposi- 


tion that  quo  warranto  will  not  He  against, a 
city  for  the  simple  punrose  of  testing  its  pow- 
ers. But  the  second  sentence  In  the  same 
proposition  of  the  syllabus  is  as  follows: 
"The  remedy,  in  such  case,  is  to  enjoin  any> 
steps  that  may  be  taken  to  enforce  the 
ordinance,  or  to  proceed  in  quo  warranto 
against  any  person  or  persons  who  may 
claim  to  hold  an  office,  under  and  by  virtue  of 
tbe  provisions  of  tbe  ordinance  claimed  to  be 
invalid." 

The  court  (Minshall,  J.)  in  the  opinion 
uses  tbe  following  language:  "Or  where,  as 
In  this  case,  it  creates  what  is  claimed  to  be 
an  office,  and  provides  a  mode  of  filling  it,  not 
authorized  hv  tow,  and  proceeds  to  fill  It,  tbe 
Incumbent  may  be  proceeded  against  in  quo 
warranto,  as  was  done 'in  the  preceding 
cases." 

It  seems  to  be  conceded  by  counsel  on  twtb 
sides  on  the  hearing  of  this  application  that 
sections  1687,  1539,  and  1540  of  tbe  General 
Code,  do  not  apply  to  Hamilton  county. 

While  the  petition,  which  is  here  sought  to 
be  filed,  simply  contains  averments  of  intrud- 
ing into  the  office  and  functions  referred  to, 
tbe  record  and  brief  filed  by  counsel  opposing 
the  application  shows  that  they,  in  a  pro- 
ceeding in  mandamus,  sought  to 'compel  tbe 
defendant  in  this  proceeding  to  perform  the 
duties  of  tbe  office  which  they  now  claim  has 
no  legal  existence. 

We  think  the  authorities  relied  on  by  the 
majority  of  the  court  do  not  justify  the  con- 
clusion arrived  at,  but,  on  the  contrary,  those 
authorities  and  tbe  reasoning  on  which  they 
are  based  would  indicate  a  different  view  of 
the  question  presented  here  than  the  majority 
of  the  court  have  taken. 

We  think  it  Is  a  matter  of  very  serious 
doubt  whether  this  court  has  a  right  to 
deny  to  the  law  officers  of  this  state  the 
right  to  file  a  petition  in  quo  warranto.  Tbe 
Constitution  itself  does  not  suggest  any  right 
of  the  court  to  grant  or  refuse  leave  to  file 
the  petition.  Section  12,305  of  the  General 
Code  requires  the  Attorney  General  or  prose- 
cuting attorney  to  commence  an  action  In 
quo  warranto  whenever  directed  by  the  Gov- 
ernor, Supreme  Court,  or  General  Assembly 
so  to  do,  and  section  12,306  authorizes  the 
Attorney  General  or  prosecuting  attorney  to 
bring  such  action  upon  his  own  relation,  or 
be  may  bring  the  action  upon  the  relation 
of  another  person,  by  leave  of  court  or  a 
judge  in  vacation.  If  this  court  has  the  right 
to  refuse  tbe  Attorney  General  or  prosecut- 
ing attorney  leave  to  file  a  petition  in  quo 
warranto,  when  either  of  these  officers  brings 
such  action  upon  Ills  own  relation,  then  seri- 
ous complications  must  necessarily  follow, 
for  by  the  express  terms  of  the  statute  It  Is 
made  the  du^  of  the  Attorney  General,  or 
the  prosecuting  attorney,  to  commence  an 
action  in  quo  warrauto  whenever  directed 
by  the  Governor,  Supreme  Court,  or  General 
Assembly  so  to  do,  and  If  the  Governor  or 
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General  Assembly  were  to  direct  either  ot 
these  officers  to  bring  such  an  action  and 
the  Supreme  Court  were  to  refuse  him  leave 
to  file  his  petition  In  this  court  there  would 
arise  a  serious  conflict  of  authority,  and  a 
serious  complication  of  the  public  business 
that  certainly  was  not  within  the  contempla- 
tion of  the  General  Assembly  when  this  law 
was  enacted.  In  other  words,  it  would  ap- 
pear from  a  reading  of  the  Constitution,  and 
of  these  statutes  in  reference  to  the  action 
of  quo  warranto,  that  Jurisdiction  In  quo 
warranto  was  conferred  -upon  the  Supreme 
Court,  not  for  its  benefit,  but  for  the  equal 
benefit  of  the  co-ordinate  branches  of  gov- 
ernmeot  and  for  the  benefit  of  the  public  di- 
rectly interested  In  the  controversy ;  the  only 
difference  being  that  when  the  Attorney  Oen^ 
eral  or  prosecuting  attorney  brings  such  »o- 
tlon  here  upon  request  or  direction  of  the 
Governor  or  (General  Assembly,  or  upon  his 
own  relation,  It  would  appear  that  no  leave 
Is  required ;  bu^  when  he  brings  such  action 
upon  the  relation  of  a  private  individual, 
then  It  Is  provided  that  leave  of  court,  or  a 
Judge  in  vacation,  must  first  be  obtained. 

We  are  of  the  opinion  that  when  the  prose- 
cuting attorney  of  any  county  in  this  state,  or 
the  Attorney  General  of  this  state,  either  up- 
on the  direction  of  the  Governor  or  General 
Assembly  of  the  state  of  Ohio,  or  ui>on  his 


own  relation,  presents  a  petition  In  quo  war- 
ranto to  this  court,  he  does  so  as  of  right, 
and  not  as  a  privilege  to  be  granted  by  the 
court;  but,  even  though  It  be  said  that  per- 
mission must  first  be  obtained  before  such  pe- 
tition In  quo  warranto  can  be  filed  in  this 
court,  then  certainly,  when  the  court  finds 
there  is  one  or  more  questions  In'  the  case 
calling  for  Its  determination,  as  has  been 
found  and  announced  by  the  majority  of  the 
court  in  this  case,  the  court  should  permit 
the  filing  of  such  petition,  and  i)ennlt  the 
Joining  of  issue  thereon  and  determine  the 
question  in  the  regular  and  ordinary  way. 
It  is  true  there  has  been  printed  and  handed 
to  this  court  a  record  of  other  proceedings 
in  Hamilton  county  that  may  or  may  not 
have  logical  connection  with  the  case  sought 
to  be  filed  by  the  Attorney  General,  but  how 
is  this  court  to  take  cognizance  of  liiese  mat- 
ters, except  in  the  regular  way;  that  Is,  by 
an  answer  setting  up  any  fact  that  may  be 
pertinent  to  the  Issue  so  joined.  The  Consti- 
tution Invests  the  Supreme  Court  with  origi- 
nal Jurisdiction  in  quo  warranto,  and  surely 
this  court  can  have  no  more  imperative  duty 
than  to  exercise  that  Jurisdiction  when  call- 
ed on  to  lend  its  aid  and  authority  In  pre- 
venting the  machinery  of  the  courts  and  Judi- 
ciary Itself  from  being  Involved  in  unseemly 
and  regrettable  confusion. 
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0T«  Ind.  4S«) 

WABASH  E.  CO.  T.  RAILROAD  COMMIS- 
SION OF  INDIANA     (No.  21,652.)  i 
(Sapieme  Coort  of  Indiana.     Jnno  80,  1911.) 
1.  Railkoads  (I  95*)— Highway  Cbobsinqb— 

Restobation  and  Maintenance. 

The  ri(ht  of  a  railroad  company  to  cross 
a  highway  carries  with  it  the  duty  to  restore 
the  bighwaj  to  and  keep  it  in  its  former  condi- 
tion-oif  usefulness  and  safety;  and,  if  this  can- 
not be  done  by  a  grade  crossing,  the  company 
must  do  it  by  constructing  its  tracks  over  or 
nnder  the  highway  or  the  highway  over  op  un- 
der its  tracks. 

fKd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  ||  274-283 ;   Dec.  Dig.  S  95.*] 

i,  Mandambs  (8  132*)— Ministerial  Dibcbe- 
noN — Railroads — Hiohway  Cbossinqs. 
A  railroad's  discretion  as  to  the  manner 
of  discharging  its  duty  to  provide  safe  and  use- 
ful highway  crossings  is  ministerial,  and  man- 
damus lies  to  compel  proper  performance  of 
such  duty. 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
Cent.  Dig.  g{  208,  267 ;   Dec.  Dig.  f  13Z*] 

5.  Railroads  (|  9*)— Railroad  OomuasioNS 
— Power— Source. 

A  railroad  commission's  powers  are  limited 
by  statute. 

[Ed.   Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  Si  12-19;   Dec  Dig.  {  9.»] 
4.  Pleadirq  ({  214*)— Aouissioir  by  Demur- 

HBB 

The  truth  of  the  averments  of  a  complaint 
ate  admitted'  by  demurrer  thereto. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  525-634 ;  Dec  Dig.  g  214.*] 

6.  Railboads  (i  9*)— Highway  Crossings- 
Railroad  Commission  Orders— Enforce- 
ment. 

Regardless  of  whether  the  Railroad  Com- 
mission could  order  defendant  railroad  com- 
pany to  put  a  particular  highway  crossing  in 
safe  condition  for  public  travel  on  the  highway, 
the  commission  being  bound  under  Burns'  Ann. 
St.  1908,  H  5^0.  55r>3b,  to  require  the  com- 
pany to  make  such  reanonnble  changes  in  the 
crossing  as  were  in  the  commission's  opinion 
necessary  to  make  the  crossing  safe  for  pas- 
sengers, compliance  with  a  proper  order  requir- 
ing the  company  to  construct  the  highway  un- 
der the  railroad  grade  is  enforceable  in  a  suit 
by  the  commission. 

[Ed.   Note.— For  other  cases,   se«  Railroads, 
Cent.  Dig.  i  17;  Dec.  Dig.  i  9.*] 
&  Railroads  (5  99*)— Highway  Crossings- 
Railroad    Commission    Order  —  Reasona- 
bleness. 

An  order  requiring  a  railroad  company  to 
construct  a  highway  crossing  in  a  village  under 
the  railroad  grade  is  reasonable  where  it  ap- 
pears that  trains  are  operated  daily,  that  the 
highway  is  a  main  thoroughfare,  and  traveled 
by  many  persons,  etc. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §!  293-298;    Dec.  Dig.  S  99.*] 

Appeal  from  Circuit  Court,  La  Grange 
County;  James  S.  Dodge.  Judge. 

Action  by  the  Railroad  Commission  of  In- 
diana against  the  Wabash  Railroad  Com- 
pany. Judgment  for  plaintlfr,  and  defendant 
appeals.     Affirmed. 

Edwin  P.  Hammond,  William  V.  Stuart, 
Dan  W.  Slmms,  and  Allison  E.  Stuart,  for 
appeUant  John  W.  Hanan,  Louis  B.  Ew- 
bank,  and  J.  Frank  Hnnan,  for  appellee. 


MONKS,  J.  It  appears  from  the  record 
that  appellee  in  1909  investigated  the  grade 
crossing  of  appellant  over  the  highway  run- 
ning north  and  south  through  the  town  of 
Topeka,  La  Orange  County,  Ind.,  and  made 
an  order  recommending  that  said  appellant 
railroad  company  within  90  days  commence 
and  complete  the  necessary  work  to  separate 
the  grade  of  the  railroad  and  the  grade  of 
said  highway  at  said  crossing,  and  that  this 
separation  be  made  by  constructing  said 
highway  nnder  the  grade  of  said  railroad, 
so  that  "an  overhead  clearance  of  at  least 
fourteen  feet  shall  be  provided,  and  so  that 
the  roadway  so  constructed  'shall  be  fifteen 
feet  on  each  side  of  the  center  thereof."  A 
copy  of  this  order  was  served  upon  appel- 
lant September  3,  1909.  Appellant  failed  and 
refused  to  construct  said  crossing  in  the  town 
of  Topeka  and  to  obey  said  order  of  appellee. 
Afterwards,  on  December  22,  1909,  appellee 
commenced  this  action  to  compel  appellant 
to  construct  said  highway  crossing  as  re- 
quested In  said  order.  It  appears  from  the 
complaint  that  appellant  owns  and  controls 
a  line  of  railroad  extending  from  the  city  of 
Detroit,' Mich.,  to  the  city  of  Chicago,  111., 
that  said  line  of  railroad  runs  across  the 
townships  of  Eden  and  Clear  Spring,  in 
La  Grange  county,  Ind.,  and  through  the 
town  of  Topeka,  which  lies  partly  In  Eden 
township  and  partly  in  dear  Spring  town- 
ship in  said  county.  It  is  alleged  in  the 
complaint,  among  other  things,  that  "plain- 
tiff shows  the  court  that  defendant  is  now 
operating  said  line  of  railway,  and  is,  and 
for  a  long  time  has  been,  engaged  In  running 
upon  and  over  said  railway  through  the  said 
village  of  Topeka  a  large  number  of  trains 
every  day ;  that  it  now  runs,  and  for  a  long 
time  past  has  run,  over  its  said  railway, 
through  said  village  of  Topeka,  20  trains 
within  every  24  hours;  that  under  defend- 
ant's  present  schedule  it  operates  over  said 
road  through  said  village  5  passenger  trains 
every  day  at  a  s^ieed  of  from  40  miles  to  60 
miles  per  hour  without  stopping  any  of  said 
trains  at  said  village,  and  10  freight  trains 
at  the  rate  of  30  miles  per  hour,  without 
stopping  any  of  said  trains  at  said  Tillage. 
Plaintiff  shows  the  court  that  upon  and  along 
the  section  line  extending  north  and  south 
between  the  said  section  31,  township  36  N., 
range  9  E.,  and  section  36,  township  36  N., 
range  8  E.,  extending  north  and  south 
through  the  said  village  of  Topeka,  and 
across  defendant's  said  railroad  and  right 
of  way  is  a  public  highway,  which  highway 
Is  the  main  thoroughfare  for  travel  between 
the  cities  of  La  Orange  and  Llgonier,  and 
for  all  of  the  surrounding  country  in  passing 
north  of  said  railroad  track  to  the  village 
of  Topeka,  and  the  town  of  Llgonier,  and 
for  all  of  the  surrounding  country  south  of 
said  railroad  trade  to  the  village  of  Topeka 
and  the  town  of  La  Orange;  that  such  high- 
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way  Is  much  traveled,  and  Is  used  by  many 
hundreds  of  teams  and  vehicles  and  by  trav- 
elers driving  such  teams  every  day;  that 
said  highway  constitutes  the  sole  means  of 
communication  between  the  north  part  and 
the  south  part  of  the  village  of  Topeka,  and 
Is  the  only  street  in  said  village  which 
crossed  defendant's  railroad  track ;  that  said 
village  of  Topeka  has  a  population  of  about 
700  Inhabitants,  of  whom  more  than  three- 
fourths  In  number,  to  wit,  550.  live  north  of 
said  defendant's  railroad  track,  and  the  re- 
mainder, to  wit,  150,  live  south  of  said  rail- 
road track ;  thq.t  in  said  village  on  the  south 
side  of  said  railroad  track  are  located  a 
gristmill  which  buys  a  large  amount  of  grain 
every  year,  to  wit,  of  the  value  .of  $5,000, 
and  ♦  *  •  elevators  which  buy  and  ship 
from  said  point  a  large  amount  of  grain  ev- 
ery year,  to  wit,  of  the  value  of  ?200,000; 
that  said  grain  is  hauled  in  from  the  sur- 
rounding country,  and,  in  order  to  reach 
said  gristmill  and  elevators,  the  owners  there- 
of are  compelled  to  haul  It  upon  said  high- 
way across  defendant's  said  railroad  tracks; 
that  In  said  village  of  Topeka  there  is  locat- 
ed a  stockyard  which  ships  therefrom  each 
year  animals  of  the  value  of  $125,000,  which 
animals  are  brought  In  from  the  surrounding 
country  by  the  producers  thereof,  and,  to 
reach  the  stockyards,  must  be  and  are  hauled 
or  driven  upon  and  along  said  highway  across 
said  railroad ;  that  at  said  village  there  Is 
located  a  creamery  which  buys  cream  and 
butter  fat  from  the  producers  in  the  sur- 
rounding country  of  the  value  of  $40,000 
each  year,  all  of  which  the  producers  are 
compelled  to  and  do  haul  upon  said  highway 
across  said  railroad;  that  there  Is  a  coal 
and  lumber  yard  at  said  village  which  sells 
coal  and  lumber  each  year  of  the  value  of 
$30,000  to  consumers  In  the  surrounding 
country,  all  of  which  the  owners  are  com- 
pelled to  and  do  haul  upon  said  highway 
across  said  railroad  track;  that  there  la  in 
said  village  a  schoolhouse  at  which  there  Is 
a  dally  attendance  of  200  children  during 
eight  months  in  eac^  year,  and  that  of  these 
children  more  than  one-third  In  number,  to 
wit,  75,  are  compelled  to  and  do  pass  along 
said  highway  across  said  railroad  track  to 
reach  said  schoolhouse  from  their  homes, 
and  many  of  them,  to  wit,  35,  live  in  the 
country  at  a  distance  from  the  schoolhouse, 
and  are  compelled  to  and  do  each  day  drive 
over  said  railroad  crossing  upon  said  high- 
way in  covered  vehicles  twice  each  day; 
that  in  said  village  of  Topeka  there  Is  a  li- 
brary building  containing  a  lecture  parlor  In 
which  are  conducted  respectively,  a  lyceum 
and  a  lecture  course  to  which  a  large  num- 
ber of  persons,  to  wit,  100  persons,  resort 
25  times  during  each  year,  and  are  compelled 
to  and  do  cross  said  railroad  track  In  the 
night  upon  said  highway  in  passing  to  and 
from  their  resi)ectlve  homes ;  that  said  vil- 
lage contains  a  theater  and  15  stores  and 
mercantile  business  which  supply  entertain- 


ment and  merchandise  for  all  the  surround- 
ing country,  and  are  visited  by  a  large  num- 
ber of  persons,  to  wit,  200  persons,  every 
day,  who  are  compelled  to,  and  do,  cross 
said  railroad  track  on  said  highway  In  pass- 
ing to  and  from  their  respective  homes;  and 
plaintiff  avers  that  said  crossing  Is  used  for 
travel  upon  said  highway  across  said  defend- 
ant's railroad  more  than  500  times  every  day 
by  persons  who  necessarily  pass  over  said 
railroad  In  going  from  one  part  of  the  vil- 
lage of  Topeka  to  another  part  thereof. 
Plaintiff  shows  the  court  that  from  said 
crossing  to  the  next  highway  crossing  over 
said  railroad  on  the  east  is  a  distance  of 
one  mile,  to  the  next  highway  crossing  over 
said  railroad  on  the  west  is  a  distance  of  one 
mile,  and  that  In  that  entire  distance  of  two 
miles  between  said  crossings  there  is  no  other  , 
highway  or  means  whatever  by  which  persons 
north  of  defendant's  railroad  can  pass  to 
the  south  side  thereof,  or  by  which  persons 
south  of  said  railroad  track  can  pass  to  the 
north  thereof,  except  along  said  highway  and 
over  said  crossing  In  said  village  of  Topeka, 
on  the  aforesaid  highway.  Plaintiff  alleges 
that  defendant's  depot  stands  on  the  north 
side  of  said  railroad  track,  124  feet  west  of 
the  center  of  the  said  highway,  and  that  the 
depot  platform  extends  to,  and  for  a  distance 
of  17  feet  into,  said  highway;  that  defend- 
ant's switchyards  are  near  said  highway,  to 
wit,  at  a  distance  of  500  feet  west  of  said 
crossing,  and  that  all  of  defendant's  trains 
running  In  a  western  direction  which  stop 
at  said  town  of  Topeka,  to  wit,  5  trains  ev- 
ery day,  are  stopped  on  said  railroad  in  such  a 
Planner  that  they  extend  across  said  high- 
way and  obstruct  and  prevent  travel  there-' 
on,  and  that  defendant  repeatedly  had,  and 
continuously  at  least  once  every  day  does, 
stop  a  local  freight  train  upon  said  cross- 
ing and  obstruct  the  same  for  a  long  time, 
to  wit,  16  to  30  minutes;  and  defendant 
thereby  often  has  and  continuously  does  ob- 
struct so  many  as  a  dozen  teams  and  wag- 
ons, and  travelers  driving  the  same  and  seek- 
ing to  travel  on  said  highway  over  said  cross- 
ing for  such  a  period  of  time.  Plaintiff 
alleges  that  defendant  has  neglected  and  re- 
fused, and  now  neglects  and  refuses,  to  re- 
store said  highway  Intersected  by  its  road 
to  its  former  state,  or  in  a  sufficient  manner 
not  to  unnecessarily  Impair  its  usefulness, 
and  to  construct  its  road  upon  and  across 
said  highway  so  as  not  to  interfere  with  the 
free  use  of  the  same  in  such  manner  as  to 
afford  security  for  life  and  property;  but 
plaintiff  alleges  that  defendant  has  construct- 
ed and  now  maintains  Its  said  railroad  and. 
tracks  In,  upon,  and  across  said  highway  and 
on  an  embankment  of  great  height,  to  wit,  the 
height  of  10  feet  above  the  level  of  said  high- 
way on  either  side;  that  It  had  constructed 
and  now  maintains  a  steep  grade  leading  up 
from  said  highway  on  either  side  to  the  top 
of  said  embankment  and  to  the  crossing  over 
Its  said  track;  that  said  highway  Is  60  feet 
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wide,  and  that  defendant  has  bnllt  and  now 
maintains  a  crossing  over  Its  said  railroad, 
and  an  embankment  and  grade  leading  np 
thereto  from  either  side,  of  the  width  of 
only  20  feet  wide;  that  the  top  of  said  em- 
bankment Is  higher  than  the  eyes  of  a  per- 
son riding  In  a  wagon  or  buggy  upon  and 
along  said  highway,  and  so  high  that  a  per- 
son driving  along  said  highway  toward  said 
crossing  cannot  see  a  traveler  driving  to- 
ward said  crossing  upon  the  highway  from 
the  opposite  direction  until  he  has  reached 
the  top  of  said  embankment,  and  by  reason 
of  such  fact,  and  the  existence  of  the  nar- 
row crossing  as  above  stated,  travelers  fre- 
quently meet  each  other  at  the  top  of  said 
embankment  upon  defendant's  tracts  In  such 
a  way  that  it  is  very  difiicult  for  their  ve- 
hicles to  pass  each  other,  and  they  are  com- 
pelled to,  and  do,  stop  and  turn  oat  and  de- 
lay for  a  long  time  upon  said  railroad  track ; 
that  the  approaches  and  grades  on  said  high- 
way which  lead  to  said  crossing  on  either 
side  of  defendant's  railroad  track  are  so 
ste^  that  a  team  of  horses  drawing  a  loaded 
wagon  Is  liable  to,  and  such  teams  drawing 
loaded  wagons  frequently  do,  become  stalled 
and  unable  to  pull  their  loaded  wagons  across 
said  tra(^,  and  are  thereby  compelled  to 
stop  for  a  long  time  upon  said  track,  by 
reason  of  their  inability  to  get  over  it  with 
such  loads;  that  the  view  of  said  crossing 
by  persons  approaching  the  same  upon  and 
along  said  highway  Is  obstructed  by  many 
buildings  on  each  side  of  the  railroad  track 
near  said  highway;  and  that  defendant  has 
constructed  and  has  for  many  years,  and  Is 
now  using,  a  large  number  of  side  tracks 
which  extend  from  a  point  20  rods  west  of 
said  crossing,  and  on  both  sides  of  the  main 
track  for  a  long  distance  west  and  these  side 
tracks  are  nsed  by  said  defendant  company 
to  store  freight  cars,  and  said  company  does 
store  freight  cars  on  said  side  tracks,  and  suf- 
fer said  cars  to  stand  upon  said  side  tracks 
for  months  at  a  time;  and  that  said  freight 
cars  standing  thereon  entirely  obstruct  the 
view  of  defendant's  railroad  by  travelers 
riding  and  driving  upon  and  along  said  high- 
way and  of  trains  approaching  from  the  west 
on  said  railroad  when  they  look  from  the 
said  highway.  Plaintiff  alleges  that  there 
Is  an  amount  of  travel  upon  and  along  said 
highway  over  said  railroad  at  said  crossing, 
which  needs  and  will,  if  provided  therewith, 
Qse  a  traveled  track  thereon  of  the  width  of 
30  feet  and  that  said  highway  is  frequently 
used  by  travelers  with  vehicles  which  extend 
to  a  great  height,  to  wit,  the  height  of  12 
feet ;  that  all  of  the  travel  in  and  along  said 
highway  could  be  fnlly  accommodated  and 
provided  for  by  an  undergrade  crossing  be- 
neacb  said  railroad  at  a  level  of  not  more 
than  four  feet  below  the  level  of  said  high- 
way as  It  now  exists  on  either  side  of  the  said 
crossing,  and  that  defendant's  railroad  could 
be  so  constructed  as  to  pass  over  said  high- 
way at  a  height  above  the  same  sufficient 


to  permit  travelers  and  vehicles  to  drive  be- 
neath it;  that  an  opening  in  said  embank- 
ment of  the  full  width  of  30  feet  and  of  the 
full  height  of  14  feet  would  amply  accommo- 
date all  of  the  travel  on  said  highway,  and 
permit  all  persons  using  said  highway  to 
pass  from  one  side  of  the  said  railroad  track 
to  the  other  side  thereof  without  difficulty  or 
danger ;  that  all  of  the  travel  on  said  high- 
way does  now  pass  over  a  crossing  30  feet 
in  width,  as  aforesaid,  and  that  there  is  such 
an  amount  of  travel  on  said  highway  as  will 
make  continuous  use  of  a  30-foot  roadway; 
that  an  opening  beneath  the  railroad  track 
14  feet  in  height  is  necessary  to  permit  load- 
ed wagons  and  covered  vehicles,  traction 
engines,  and  separators  to  pass  through. 
Plaintiff  shows  the  court  that  from  a  long 
distance  east  of  said  crossing,  to  wit,  a  point 
of  one  mile  distant,  defendant's  railroad 
track  runs  at  a  heavy  downgrade  to  a  point 
near  said  highway  crossing,  and  that  from 
said  point  near  the  said  crossing  said  de- 
fendant's railroad  track  runs  westward  at  a 
very  slight  grade,  and  is  nearly  level,  and 
that  defendant's  track  at  said  highway  cross- 
ing Is  a  great  deal,  to  wit,  two  feet,  lower 
than  a  direct  line  drawn  from  the  top  of 
defendant's  present  grade  of  its  track,  as 
said  track  is  now  located,  one  mile  east  of 
said  crossing,  to  a  point  at  the  height  of  de- 
fendant's present  grade  as  its  track  is  now 
located  one  mile  west  of  said  crossing,  so  as 
to  make  a  uniform  grade  for  said  track 
through  and  across  said  sections  31  and  36, 
and  that  by  making  said  track  of  a  uniform 
grade  through  and  past  the  said  village  of 
Topeka,  and  said  sections  31  and  36,  defend- 
ant's track  would  and  might  be  raised  two 
feet  above  its  present  grade  without  any  In- 
Jury  thereto.  Plaintiff  shows  the  court  that 
a  public  ditch  is  located  and  extends  from 
a  {Mint  near  said  crossing  at  a  depth  below 
said  highway  sufficient  to  afford  drainage 
for  said  highway,  and  such  an  undergrade 
crossing  beneath  said  railroad  track;  and 
.that  the  bottom  of  said  ditch  is  a  long  dis- 
tance, to  wit,  10  feet,  below  the  level  of  said 
highway." 

Appellant  demurred  to  said  complaint  for 
the  following  reasons:  (1)  It  does  not  State 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion ;  (2)  the  court  has  no  Jurisdiction  of  the 
subject-matter  of  the  action;  (3)  the  plain- 
tiff has  no  legal  capacity  to  sue.  The  de- 
murrer was  overruled  and  exceptions  saved 
as  to  each  specification.  Appellant  refused 
to  plead  over,  electing  to  stand  on  Its  de- 
murrer. Thereupon  the  court  rendered  Judg- 
ment in  favor  of  apx)ellee  and  ordering  ap- 
pellant to  "Immediately  construct  a  sufllcleut 
undergrade  crossing"  as  prayed  for  by  ap- 
pellee. Appellant  filed  a  motion  to  modify 
said  Judgment  for  the  reasons  (1)  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  that  plain- 
tiff (appellee)  has  no  authority  under  the 
law  to  maintain  this  cause  of  action  nor  Is 
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It  entlQed  to  sucb  Jtidgment;  (3)  tbat  Bald 
judgment  is  not  authorized  under  tbe  facts 
stated  in  the  complaint,  which  said  motion 
was  overruled  and  exceptions  saved. 

[1]  It  is  well  setUed  in  this  state  that  the 
right  of  a  railroad  company  to  cross  a  high- 
way with  Its  tracks  carries  with  It  the  duty 
upon  the  part  of  the  railroad  company  to  re- 
store tbe  highway  to,  and  keep  it  in,  Its  former 
condition  of  usefulness  and  safety,  and.  If  tliis 
cannot  be  done  by  a  grade  crossing,  tbe  com- 
pany must  do  It  either  by  constructing  its 
tracks  over  or  under  tbe  highway  or  tbe 
highway  over  or  under  its  tracks.  EHllott 
on  Railroads  (2d  Ed.)  iS  1102,  1105,  1107, 
1111,  1112;  Chicago,  etc.,  R.  Co.  v.  State, 
158  Ind.  189,  63  N.  E.  224,  and  autborittes 
cited ;  Chicago,  etc.,  R.  Co.-  v.  Luddington,  91 
N.  B.  939,  940:  New  York,  etc.,  R.  Co.  v. 
Rhodes,  171  Ind.  521,  524,  86  N.  B.  840,  24 
h.  R.  A.  (N.  S.)  1225;  Chicago,  etc.,  R.  Co. 
V.  State,  159  Ind.  237,  64  N.  E.  860;  Cin- 
cinnati, etc.,  R.  Co.  V.  City  of  Connersville, 
170  Ind.  316,  323,  324,  83  N.  B.  503 ;  State 
V.  St.  Paul,  etc.,  R.  Co.,  98  Minn.  380,  28 
L.  R.  A.  (N.  S.)  298,  120  Am.  St.  Rep.  581; 
Greenup  County  v.  Maysville,  etc.,  R.  Co., 
88  Ky.  659,  661,  11  S.  W.  774,  11  Ky.  Law 
Rep.  169;  City  of  Moundsvllle  v.  Ohio  R. 
Co.^  87  W.  Va.  92,  16  S.  E.  514,  20  h.  R.  A. 
161;  Baltimore,  etc.,  R.  Co.  v.  State,  159 
Ind.  510,  617-521,  65-  N.  E  508. 

[2]  While  under  the  law  of  this  state  the 
railroad  may  have  a  discretion  as  to  tbe 
manner  of  performing  this  duty  of  providing 
a  safe  and  useful  crossing,  it  is  a  ministerial 
discretion.  "The  act  must  be  done,  and 
there  is  no  discretion  as  to  whether  it  will 
or  will  not  do  It.  If  the  mode  chosen  falls 
to  execute  the  duty,  though  the  company 
claims  it  is  adequate,  the  law  by  mandamus 
will  compel  a  proper  performance,  pointing 
out  in  the  writ  the  point  of  failure  and  what 
must  be  done  that  there  may  be  no  further 
failure."  City  of  Moundsvllle  v.  Ohio  R.  Co., 
37  W.  Va.  92,  98,  16  S.  E.  514,  20  L.  R.  A. 
161;  Elliott  on  Railroads  (2d  Ed.)  §§  1107, 
1111;  1  Rorer  on  Railroads,  p.  551;  8  Am. 
&  Eng.  Ency.  of  L.  (2d  Ed.)  365,  370,  374; 
19  Am.  &  Eng.  Ency.  of  L.  (2d  Ed.)  873,  874 ; 
Chicago,  etc.,  R.  Co.  v.  State,  158  Ind.  189, 
191,  193,  194,  63  N.  E.  224,  and  authorities 
cited;  Evansvllle,  etc.,  R.  Co.  v.  State,  149 
Ind.  276,  49  N.  B.  2;  Cummins  v.  Evans- 
vllle, etc.,  R.  Co.,  115  Ind.  417,  18  N.  E.  «; 
Greenup  County  v.  Maysville,  etc.,  R.  C!o.,  88 
Ky.  659,  664,  11  S.  W.  774,  11  Ky.  Law  Rep. 
169;  People  v.  Dutchess,  etc.,  R.  Co.,  58  N. 
T.  162;  City  of  Minn.  v.  St.  Paul,  etc.,  R, 
Co.,  85  Minn.  131,  28  N.  W.  3,  69  Am.  Rep. 
313;  State  v.  Minn.,  etc.,  R.  Co.,  39  Minn. 
219,  39  N.  W.  153;  Oommonwealtb  v.  Pro- 
prietors, etc.,  2  Gray  (Mass.)  339,  352,  353. 
It  is  therefore  clear  that  It  was  tbe  duty  of 
appellant  to  place  and  keep  the  highway 
crossing  in  question  in  sucb  a  condition  as 
not  to  interfere  with  the  use  of  the  same  by 
tbe  public.    It  la  equally  dear  from  the  au- 


thorities above  cited  that,  if  said  railroad 
company  has  restored  said  highway  in  an  Im- 
proper manner  but  contends  that  it  has  done 
Its  duty  in  this  respect,  it  is  for  the  court 
to  determine  whether  appellant  has  done  its 
duty  or  not,  and,  if  not,  to  direct  it  how  the 
same  shall  be  done  so  it  may  not  fail  again. 
Chicago,  etc.,  R.  Co.  v.  State,  158  Ind.  189, 
63  N.  B.  224 ;  Baltimore,  etc,  R.  Co.  v.  State, 
159  Ind.  510,  65  N.  E.  608;  Chicago,  etc.,  R. 
Co.  V.  State,  159  Ind.  237,  64  N.  B.  860;  Van- 
dalla  R.  Oo.  v.  State,  166  Ind.  219,  76  N.  a 
980,  117  Am.  St  Rep.  370;  BvansviUe,  etc., 
R.  Co.  V.  State,  149  Ind.  276,  49  N.  E.  2. 

Appellant  contends,  however,  that  the  ac- 
tion must  be  brought  by  tbe  township  trustee 
when  the  crossing  Is  in  a  township  without 
tbe  limits  of  a  city  or  Incorporated  town, 
and  by  tbe  city  or  town  when  the  crossing 
Is  within  the  limits  of  sucb  city  or  town. 
We  agree  that  the  action  may  be  so  brought, 
and  appellee,  as  we  understand,  so  concedes, 
but  appellee  contends  tbat  tbe  action  may 
also  be  brought  by  tbe  Railroad  Commission 
of  tbe  state  and  in  support  of  sucb  conten- 
tion cites  section  5550  and  5553b,  Burns  1908. 

[3]  A  railroad  commission  Is  a  tribunal  un- 
known to  the  common  law,  and  possessed 
only  such  powers  as  are  conferred  upon  it 
by  stnttite.  Eniott  on  Railroads  (2d  Kd.)  SS 
675.  682-985;  23  Am.  &  Eng.  Ency.  of  L.  C2d 
Ed.)  653,  661 ;  33  Cyc.  47,  48 ;  Board  of  R. 
R.  Com.  V.  Ore?on,  etc.,  Ry.  Co.,  17  Or.  65, 
75-77,  19  Pac.  702;  State  v.  Yazoo,  etc.,  R. 
Co.,  87  Miss.  679,  40  South.  263;  State  v. 
Fremont,  etc.,  Co.,  23  Neb.  117,  126,  36  N. 
W.  305;  Merrill  v.  Boston,  etc.,  R.  R.,  63 
N.  H.  259,  264;  Eastern  R.,  etc.,  v.  Concord 
etc.,  R.  R.,  47  N.  H.  108,  111-112;  K.  R. 
Com.  V.  Railroad  Co.,  26  S.  C.  353,  357,  2  8. 
B.  127;  Trustees,  etc.,  v.  State  Board  of 
Com.,  55  N.  J.  Law,  436,  27  Atl.  809;  Neal 
V.  Mortland,  85  Me.  62,  26  Atl.  991;  lltts- 
burg,  etc.,  Ry.  Co.  v.  R.  R.  Com.,  171  Ind. 
189,  208,  86  N.  B  328 ;  State  v.  Indianapolis 
Ry.  Co.,  160  Ind.  45,  66  N.  E.  163,  60  L.  R. 
A.  831.  It  is  evident,  therefore,  that,  unless 
tbe  Legislature  has  conferred  upon  the  Rail- 
road Commission  authority  to  do  so,  it  can- 
not maintain  this  action.  It  is  clear  under 
the  Railroad  Commission  act  that  whenever 
a  defective  crossing  endangers  the  security 
of  persons  on  its  trains  it  becomes  the  duty 
of  the  Railroad  Commission  to  cause  an  in* 
vestlgation  to  be  made  and  make  a  report  to 
the  manager  or  superintendent  of  tbe  rail- 
road company  "recommending  such  reason- 
able changes  as  are  in  the  opinion  of  tbe 
commission  necessary  to  remedy  the  defects 
and  set  out  specifically  a  reasonable  time 
within  which  the  improvements  sliall  be  made 
by  the  railroad  company.  And  if  they  are 
not  so  made  within  the  time  specified  the 
commission,  if  it  deem  it  best  to  do  so,  may 
file  a  bill  in  equity  in  some  circuit  or  supe- 
rior court  of  tbe  state  having  Jurisdiction 
of  tbe  carrier  to  require  compliance  wltb  Its 
order."    Section  5563b,  Burns  1908. 
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[4]  Tbe  averments  of  the  complaint,  the 
truth  of-  which  1b  admitted  by  appellant's 
demurrer,  show  a  condition  at  aald  highway 
crossing  which  was  a  constant  menace  to 
the  security  of  persons  riding  on  appellant's 
train,  as  well  as  to  persons  traveling  on  the 
highway  at  said  crossing.  These  facts  show 
a  danger  of  collisions  between  appellant's 
trains  and  the  users  of  said  highway.  Every 
snch  collision  la  fraught  with  danger  to  the 
persons  carried  on  appellant's  trains,  as  well 
as  to  the  travelers  on  said  highway.  Even  if, 
as  appellant  contends,  the  Railroad  Commis- 
sion act  does  not  Inure  to  the  benefit  of  the 
general  public,  but  simply  to  the  public  using 
Its  railroad,  it  is  dear  that  the  condition 
set  out  In  appellee's  complaint  was  a  menace 
to  the  security  of  the  employes  and  the  pub- 
lic traveling  on  appellant's  trains  which  it 
was  the  duty  of  appellee  to  investigate  and 
recommend  such  reasonable  changes  at  said 
crossing  as  would  afford  security  for  life 
and  property,  and  not  interfere  with  the  free 
use  of  said  highway.  Not  only  does  section 
655.3b,  Bums  1908,  supra,  provide  that,  if  the 
railroad  company  refuses  to  make  said  chang- 
es, the  commission  "may  file  a  blU  In  equity 
•  •  *  to  require  compliance  with  its  or- 
der," but  section  5550,  Bums  1908,  supra, 
provides:  "And  the  commission  is  hereby 
authorized  and  required  to  enforce  •  •  • 
such  other  laws  of  this  state  as  shall  pre- 
scribe the  duties  and  obligations  and  regu- 
late the  conduct  of  the  carriers  subject  here- 
to In  their  dealings  with  the  public  and  each 
other  as  common  carriers  of  passengers  and 
property  In  this  state,  and  to  enable  the  com- 
mission to  do  so  It  is  hereby  given  full  iww- 
er  and  authority  to  institute  and  prosecute 
In  Its  name  any  appropriate  action  at  law, 
or  suit  In  equity.  In  any  circuit  or  superior 
court  of  this  state,  against  any  such  carrier 
to  compel  it  to  observe  the  requirements  of 
this  act,  and  all  other  laws  of  this  state, 
and  the  orders  of  the  commission  duly  made 
pursuant  to  this  act,  or  any  other  law  of  this 
state,"  etc.  We  are  not  required  to  decide 
whether  the  "duties  and  obligations"  men- 
tioned in  the  above  section  relate  to  tbe  gen- 
eral public  or  to  the  public  using  the  rail- 
road of  appellant,  as  the  result  of  this  case 
would  be  the  same  in  either  event. 

It  has  been  held  that  the  law  making  a 
railroad  company  liable  for  the  value  of  an- 
imals killed  or  injured,  without  regard  to 
the  negligence  of  the  owner  thereof,  where 
the  railroad  company  had  failed  to  proper- 
ly fence  Its  right  of  way  is  a  proper  police 
regulation,  not  because  of  the  abstract  right 
of  the  owner  of  the  animal  to  recover  there- 
for, but  because  it  Is  an  efTectual  mode  of  se- 
curing the  safety  of  the  persons  riding  on 
tbe  railroad  company's  trains  by  preventing 
"cars  from  coming  In  collision  with  animate 
objects.  Involving  not  only  the  destruction  of 
snch  object,  but  most  likely  a  great  loss  of 
human  life."    New  Albany,  etc.,  R.  Go.  t. 


Maiden,  12  Ind.  10;  New  Albany,  etc,  R. 
Co.  V.  Tilton,  12  Ind.  8,  6,  6,  T4  Am.  Dec.  195 ; 
Indianapolis,  etc,  R.  Co.  v.  Guard,  24  Ind. 
222,  223,  224,  87  Am.  Dec  827;  McKlnney  ▼. 
Ohio,  etc.,  R.  Co.,  22  Ind.  99,  100;  Indpls., 
etc,  R.  Co.  V.  McKlnney,  24  Ind.  28.3,  284, 
285;  Indies.,  etc.,  R.  Co.  v.  Marshall,  27  Ind. 
300;  Jeffersonvllle,  etc.,  R.  Co.  v.  Dunlap, 
29  Ind.  426,  428;  Indpls.,  etc,  R  Co.  v. 
Parker,  29  Ind.  471;  Bellefontalne  By.  (Jo. 
V.  Eeed,  33  Ind.  476,  479;  Toledo,  etc.,  Ry. 
Co.  V.  Cary,  37  Ind.  172 ;  Baltimore,  etc.,  Ry. 
Co.  V.  Johnson,  59  Ind.  188,  190;  Cincinnati, 
etc,  R  Co.  V.  Hildreth,  77  Ind.  504,  506 ;  In- 
dianapolis, etc.,  R.  Co.  V.  Townsend,  10  ind. 
38;  Clark,  Adm'x,  V.  Hannibal,  etc.,  RCo.,36 
Mo.  202,  219;  3  Elliott  on  Railroads,  {$  1182, 
1190,  1191,  1192;  Thornton  on  Railroad 
Fences,  Sg  14,  15,  p.  25;  33  Cyc  312;  12 
Am.  &  Eng.  Ency.  of  L.  1066.  The  rale  de- 
clared in  the  above  cases  Is  equally  appli- 
cable to  the  present  one,  as  it  can  scarcely 
be  contended  that  collisions  with  the  users 
of  said  highway  crossing  will  be  less  danger- 
ous to  persons  riding  on  appellant's  trains 
than  collisions  with  animals  which  are  on 
Its  track  by  reason  of  a  defective  fence.  In 
both  cases  the  danger  to  tbe  persons  aboard 
its  trains  arises  from  appellant's  failure  to 
do  Its  legal  duty. 

[S]  It  is  dear  that,  whether  the  Railroad 
Oommisslon  has  authority  to  order  appel- 
lant to  put  this  crossing  In  a  safe  condition 
for  tbe  use  of  tbe  public  traveling  on  said 
wagon  roadway  or  not  it  became  its  duty 
under  sections  6560,  655.3b,  Bums  1908,  to 
require  appellant  to  make  such  reasonable 
changes  in  said  crossing  as  were  In  Its  opin- 
ion necessary  to  make  it  safe  for  persons 
riding  on  appellant's  trains,  and.  when  ap- 
pellant refused  to  comply  with  said  order,  to 
file  Its  bill  in  equity  to  compel  compliance 
with  It 

[6]  Appellant  also  contends  that  tbe  order 
made  by  the  Railroad  Commission  was  not  a 
reasonable  and  practicable  one  under  the 
facts  alleged  In  the  complaint  The  facts  al- 
leged clearly  show  that  it  was. 

It  follows  that  the  court  did  not  err  In 
overruling  the  demurrer  to  tbe  complaint  or 
the  motion  to  modify  the  Judgment 

Finding  no  available  error,  the  Judgment 
is  affirmed. 


(4S  Ind.  App.  tSt) 
RlfflJVES  ft  CO.  T.  MILLER  et  al.  (No.  7,001.) 

(Appellate   Coart  of   Indiana,  Division  Na  2. 
June  30,  1911.) 

1.  Pbincipai,  awd  Agent  (J  189*)— Actions— 
Answkbs— Contracts  with  Agents. 

In  an  action  on  notes  given  for  the  price 
of  machinery,  defendants'  answer  alleged  that 
the  duly  authorized  agent  of  the  seller  agreed 
with  defendants  to  take  the  machinery  in  sat- 
isfaction of  the  debt,  and  that  dpfenaants  de- 
livered the  machinery  to  him.  Held  thflt,  as- 
the  answer  failed  to  allege  that  the  contract 
was  made  with  jthe  plaintiff  through  its  agent. 
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it  Mt  op  DO  defense,  as  tbe  contract  mi^t  have 
been  with  tiie  agent  indiridnallr. 

[Ed.  Note. — i'oT  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  H  71^717;  Dec  Dig.  i 
18».*] 

2.  Pbincifai.  ahd  Aobht  (|  171*)— Adthobi- 
Tr  or  Agenc— RATincATio!*. 

Where  a  seller,  retaining  title  nntD  the 
payment  of  the  price  with  the  right  to  take  pos- 
session on  default,  received  possession  from  an 
agent  who  took  the  property  from  the  bcjer 
under  an  unauthorized  agreement  to  accept  it 
in  satisfaction  of  the  debt,  and  held  the  prop- 
erty without  knowledge  of  the  contract,  the 
agent's  act  was  not  ratified. 

[EU.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent.  Dig.  {{  644-655;  Dec.  Dig.  i 
171.»] 

3.  Pleadi^s    (I    93*)— Akbweb— Thxobt    of 
Defehbe. 

An  answer  setting  np  an  agreement  with 
plaintiffs  agent  as  a  defense  cannot  rely  both 
on  actual  authority  of  the  agent  and  ratifica- 
tion by  the  principal,  for  a  pleading  must  pro- 
ceed upon  some  single  theory. 

(Eld.  Note.— For  other  cases,  see  Pleading, 
Coit.  Dig.  {  188;  Dec  Dig.  i  93.*] 

On  petition  for  rehearing.    Judgment  re- 
versed. 
For  former  opinion,  see  91  N.  El  812. 

Walter  Olds,  W.  R.  Baxter,  and  EHIiott  & 
Houston,  for  appellant.  Hottel,  Cauble  & 
Hottel,  for  appellees. 

IJAIRY,  C  J.  Tlie  appellant  entered  Into 
a  -written  contract  with  appellees  on  the 
27tb  day  of  Angust,  1906,  whereby  it  sold  to 
appellees  a  sawmill  for  the  price  of  $2,625. 
The  contract  spedflcally  described  the  prop- 
erty sold,  and  provided  that  the  appellees 
should  give  six  notes  for  the  purchase  price 
of  $437.50  each.  It  was  also  stipulated  in 
the  contract  that  the  title  to  tbe  machinery 
sold  should  not  pass  to  tbe  appellees,  but 
should  remain  in  the  seller  until  the  pur- 
chase price  was  fully  paid.  It  further  pro- 
vided that  the  seller  should  have  a  right  to 
retake  possession  of  tbe  property  In  the  event 
It  was  not  paid  for  in  accordance  with  the 
terms  of  the  contract  The  contract  also 
contained  a  warranty  of  the  machinery  sold. 

On  the  Ist  day  of  September,  1906,  appel- 
lees executed  tbe  notes  provided  for  in  the 
contract,  and  also  executed  a  chattel  mort- 
gage on  tbe  machinery  purchased,  to  secure 
tbe  payment  of  these  notes,  which  mortgage 
was  duly  recorded.  Tbe  notes  were  not  paid 
at  maturity,  and  this  suit  was  b^un  by  ap- 
pellant to  collect  the  notes  and  foreclose  the 
mortgage.  The  complaint  was  based  on  tbe 
notes  and  mortgage,  and  no  question  as  to 
its  sufficiency  is  raised. 

Tbe  defendants  filed  an  answer  In  four 
paragraphs,  and  as  no  objection  is  urged 
against  the  sufficiency  of  any  of  the  para- 
graphs of  answer,  except  the  tonrtb,  we 
omit  further  reference  to  the  first  three.  A 
demurrer  for  want  of  facts  sufficient  to  con- 
stitnte  a  cause  of  defense  was  filed  to  the 


foortb  paragraph  ot  answer  and  (nrermled. 
This  ruling  of  the  cooit  Is  tbe  Bnt  cause 
relied  cm  for  reversaL 

[1]  Tbe  foorth  paragraph  of  answer  sets 
np  a  contract  between  appellees  and  oas 
tlolbrook,  who  was  alleged  to  be  tlie  duly 
authorized  agent  of  appellant,  by  the  terms 
ot  which  tbe  madiinery,  descrlbM  in  tbe 
I  mortgage,  was  surrendered  and  tnmed  over 
to  said  agent  npon  his  agreemoit  to  release 
tbe  mortgage  and  surrender  tbe  notes  given 
for  the  pnrcbase  price  of  aaid  machinery. 
Appelant  insists  tbat  tbe  answer  is  insuffi- 
cient, for  the  reason  tbat  it  does  not  aver 
that  said  Holbrook  was  acting  for  and  In 
bebalf  of  the  appellant  in  the  making  of  the 
contract  alleged,  and  tliat  the  answer  no- 
where alleges  tbat  tbe  appellee  made  such 
contract.  The  averments  of  the  answer,  so 
far  as  they  relate  to  the  question  presented, 

are  as  follows:   "That  on  the day  of 

,  190 — ,  and  long  before  the  bringing 


of  this  suit,  J.  H.  Holbrook.  the  duly  au- 
thorized agent  of  said  plaintUT,  came  to  tbe 
defendants,  and,  by  tbe  express  agreement 
and  contract  entered  into  by  and  between 
said  plaintllTs  agent  and  the  defendants 
herein,  agreed  and  contracted  to  take  tbe 
machinery  set  out  in  plalntUTs  mortgage  and 
his  complaint  herein,  in  fall  payment  and 
satisfaction  of  the  debt  herein  sued  on,  and 
would  surrender  the  defendants'  said  notes 
and  release  tbe  mortgage  securing  the  same: 
tbat  In  compliance  with  said  contract  tbe 
said  defendants  surrendered  to  the  plaintiff's 
said  agent  tbe  owneiship,  possession,  and 
control  of  said  machinery,  and  that  plain- 
tiff's said  agent  took  complete  possession  and 
control  of  ttie  same  and  asserted  ownership 
and  advertised  tbe  same  for  sale,  and  tbat 
on  the  day  advertised  for  said  sale  to  be 
made  neither  the  said  plaintiff  nor  its  said 
agent  came  and  made  sale  thereof." 

It  will  be  seen  that  tbe  portion  of  this 
paragraph,  above  set  out,  describes  Holbrook 
as  the  duly  authorized  agent  of  appellant,  and 
alleges  that  the  contract  therein  set  out  was 
made  with  bim  and  the  property  turned  over 
to  him.  These  facts  may  be  all  true  as  aver- 
red, and  still  the  appellant  may  not  be  bound 
by  tbe  contract  Holbrook  may  have  been 
the  duly  autborized  agent  of  Reeves  ft  Co. 
at  the  time  be  made  the  contrac'',  bat  lie 
may  not  have  been  acting  In  their  behalf  in 
making  it  Tbe  answer  should  have  averred 
that  the  contract  was  made  with  the  appel- 
lant or  that  it  was  made  with  appellant  by 
and  through  its  agent,  Holbrook,  who  was 
by  them  duly  authorized  In  that  bebalf. 
Some  other  form  of  averment  might  be  held 
sufficient,  but  whatever  form  Is  adopted 
should  show  that  the  agent  had  'authority 
from  the  principal  to  make  the  contract  and 
that  he  acted  in  its  bebalf  In  making  it 
Enc  of  PI.  ft  Prac.  vol.  16,  i  900;   Codding 
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T.  Mansfield,  7  Gray  (Mass.)  2T2 ;  Flnt  Na- 
tional Bank  v.  Turner  (Sup.)  24  N.  Y.  Supp. 
793;   May  v^Kelley,  27  Ala.  497. 

[2]  Appellee  contends  that  this  defect  In 
the  answer  is  cured  by  the  following  aver- 
ment contained  therein:  "Defendants  further 
say  that  they,  nor  neither  of  them,  have  ever' 
been  in  possession  or  control  of  the  said 
property  since  the  same  was  surrendered 
and  turned  over  to  the  plaintiff's  said  agent 
in  full  payment  of  said  notes  and  mortgage, 
but  that  the  plaintiff  has  been  in  full  and 
complete  possession  and  control  of  the  same 
ever  since  the  same  was  turned  over  and 
surrendered  to  them,  as  above  set  out"  The 
latter  part  of  this  quotation  from  the  an- 
swer, when  considered  in  connection  with  the 
part  first  quoted,  amounts  to  an  averment 
that  the  appellees  turned  the  property  over 
to  Holbrook  under  the  contract  entered  into 
with  him,  and  that  ever  since  that  time  said 
property  has  been  in  the  possession  of  ap- 
pellant, Reeves  &  Co.  It  cannot  be  doubted 
tliat  if  Holbrook,  assuming  to  act  for  Reeves 
&  Co.,  entered  into  the  contract  with  appel- 
lees, as  set  out  In  this  paragraph  of  answer, 
and  took  possession  of  the  machinery  by 
virtue  of  such  contract,  and  thereafter  turn- 
ed it  over  to  the  appellant,  and  appellant, 
knowing  the  material  facts,  accepted  and 
retained  possession  of  said  property,  then 
said  appellant  would  be  bound  by  said  con- 
tract, upon  the  ground  that  it  had  ratified 
the  act  of  Holbrook.  Melners  v.  Munson,  63 
Ind.  138;  Story,  Agency,  §  251;  Id.,  9  244; 
Wilson  V.  Dame,  58  N.  H.  392;  Crowder  et 
al.  V.  Reed,  80  Ind.  1.  Under  such  circum- 
stances, it  would  not  be  necessary  to  aver 
or  prove  that  Holbrook  had  authority  from 
appellant  to  make  the  contract  at  the  time  it 
was  entered  into. 

Even  though  it  were  proper  to  consider 
this  paragraph  of  answer  upon  the  theory  of 
ratification,  it  fails  to  state  facts  aufflclent  to 
make  it  good  upon  such  theory.  It  fails  to 
aver  that  the  possession  and  control  of  said 
property  ever  since  it  was  turned  over  to  the 
agent  Holbrook,  as  averred,  was  taken  and 
held  by  appellant  with  knowledge  on  its  part 
that  the  contract  or  arrangement  by  which 
its  possession  had  been  obtained  from  appel- 
lees. Even  though  it  be  true,  as  alleged,  that 
appellant  has  been  in  possession  and  control 
of  said  property  ever  since  It  was  turned 
over  to  their  agent,  Holbrook,  this  fact 
would  not  bind  them  to  the  terms  of  a  con- 
tract of  which  they  had  no  knowledge.  If 
appellant  knew  that  Holbrook  had  gained 
the  possession  of  said  property  by  means  of 
some  contract,  it  would  probably  be  incum- 
bent upon  it  to  ascertain  the  terms  of  such 
contract;  but  if  it  believed  that  the  posses- 
sion of  said  Holbrook  had  been  taken  by 
virtue  of  the  terms  of  the  chattel  mortgage 
which  It  held,  then  the  mere  fact  that  it  re- 
ceived and  held  full  and  complete  control  of 
the  property  could  not  be  construed  as  a 
ratification  of  any  contract  made  by  Hol- 


brook of  which  appellant  had  no  knowledge. 
Willlson  V.  McKain,  12  Ind.  App.  78,  39  K. 
E.  886;  Davis  v.  Talbot,  137  Ind.  235,  36 
N.  E.  1098;  Kelley  v.  Newburyport  Horse 
R.  Co.,  141  Mass.  496,  6  N.  E.  745 ;  Mechem 
on  Agency,  1 148. 

In  the  case  of  Willlson  v.  McKain,  supra, 
the  court  in  its  opinion  states  the  rule  as 
follows:  "If  the  principal  knowingly  appro- 
priates to  himself  the  fruits  of  his  agent's 
unauthorized  act,  he  cannot  be  heard  to  de- 
clare that  it  was  done  without  his  authority. 
Neither  can  he  take  the  benefits  and  reject 
the  burdens ;  he  must  as  a  rule  accept  or  re- 
ject the  whole  contract  But  here,  as  in 
other  cases,  it  is  indispensable  that  the  prin- 
cipal should  have  had  full  knowledge  of  the 
material  facts,  or  that  he  should  have  inten- 
tionally accepted  the  benefits  without  in- 
quiry. Otherwise  the  receipt  and  retention 
of  the  benefits  of  the  unauthorized  act  can- 
not be  deemed  a  ratification  of  it"  The 
Supreme  Court  of  this  state,  in  the  case  of 
Davis  V,  Talbot,  supra,  says:  "No  other  act 
of  ratification  appears,  unless  it  can  be  said 
that  the  acceptance  and  retention  of  the 
money  of  the  solvent  debtors  could  be  prop- 
erly so  considered,  but  before  such  acts  can 
be  held  a  ratification  it  must  appear  that  the 
acceptance  or  retention  was  with  knowledge 
of  the  agreement  so  in  excess  of  the  agent's 
authority." 

[3]  This  paragraph  of  answer  is  clearly  in- 
BufScient  upon  either  theory  upon  which  It 
may  be  considered.  It  is  quite  apparent,  how- 
ever, from  the  general  scope  of  this  answer 
that  it  proceeds  upon  the  theory  that  the  agent 
Holbrook,  had  authority  from  Reeves  &  Co. 
to  make  the  contract  set  out  therein  at  the 
time  It  was  made,  and  that  he  made  it  in 
their  behalf,  and  that  It  does  not  proceed 
upon  the  theory  of  a  subsequent  ratification 
of  an  unauthorized  act  of  their  agent  The 
proceedings  at  the  trial,  as  disclosed  by  the 
record  and  the  finding  of  the  trial  court, 
show  that  it  was  so  construed  by  tliat  court 
If  it  were  held  good  upon  the  latter  theory, 
the  evidence  wotild  not  sustain  it  upon  such 
theory.  A  pleading  must  proceed  upon  some 
single  definite  theory,  which  must  be  deter- 
mined by  Its  general  scope  and  character, 
and  upon  this  theory  It  must  stand  or  fall. 
First  National  Bank,  etc.,  v.  Root  107  Ind. 
224,  8  N.  E.  105;  /Etna  Powder  Co.  v.  Hll- 
derbrand,  137  Ind.  462,  37  N.  E.  136,  45  Am. 
St  Rep.  194;  OOlitic  Stone  Co.  v.  Ridge, 
169  Ind.  639,  83  K.  E.  246;  Dyer  v.  Woods, 
166  Ind.  44,  76  N.  E.  624 ;  Carmel  Nat  Gas., 
etc.,  Co.  V.  Small,  150  Ind.  427,  431,  47  N.  E. 
11,  60  N.  E.  476.  As  the  fourth  paragraph  of 
answer  was  clearly  insufiScient  upon  any  theo- 
ry, the  demurrer  thereto  should  have  been 
sustained. 

The  judgment  is  reversed,  with  directions 
to  sustain  the  demurrer  to  the  fourth  para- 
graph of  defendants'  answer,  with  leave  to 
amend. 
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and- 


(«  tnd.  App.  m) 

PERU  HEATING  00.  T.  LBJNHART  ct  bL 
(No.  6,967.) 

(Appellate  Court  of  Indiana,  Divlalon  No.  1. 
.  Jnne  80,  1911.) 

L  Nkgligbnct  (I  15*>— Torre  (|  22*)—3oiin 

Tort-feasors— LiABiLiTT. 

Persons  jointly  bonnd  to  perform  a  duty 
ai«  Jointly  and  severally  liable  for  omitting  to 
perform  it,  or  tor  negligently  performing  It. 

[Dd.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  I  18;  Dec.  Dig.  i  16  ;•  Torts,  Cent 
Dig.  i  28;  I>ec.  Dig.  I  22.*1 

2.  Torts    (|    22*)  — Joint    ToBr-rFiABOM— 

LiABirrrr. 

Persons  wlio  oo-opeiate  In  an  act  directly 
causing  injury  are  jointly  liable  for  the  conse- 
quence thereof,  where  they_  acted  in  concert,  or 
united  in  causing  a  single  injury,  though  acting 
independently  of  each  other. 

[Ed.  Note.— For  other  cases,  se«  Torta,  Cent 
Dig.  {  29;   Dec.  Dig.  |  22.*] 

9.  ToBM  (I  3*)— AoxioH  IN  "ToBT"— Founda- 
tion. 

An  action  In  tort  la  not  necessarily  de- 
pendent on  the  exiKtence  of  a  contractual  rela- 
tion between  the  wrongdoer  and  the  person  in- 
jured ;  a  "tort"  being  an  injury  infiicted  oth- 
erwise than  by  breach  of  contract,  and  being 
a  disturbance  of  anotfaer'a  legal  rights  for  which 
the  law  gives  redress. 

[Ed.  Note.— For  other  casea,  see  Torta,  Cent 
Dig.  I  3;   Dea  Dig.  i  3* 

For  other  definitions,  see  Words  and  Phraa- 
«s,  vol.  8,  w».  7007-7009;   vol.  8,  p.  7817.] 

4.  Neoliqercb  (}  2*)- DUTT  to  Us»  Case. 

Where  one  is  placed  in  snch  a  position 
with  reference  to  another  that  it  is  obvious  that 
injury  to  the  person  or  property  of  the  latter 
will  arise  if  the  former  does  not  use  ordinary 
care,  a  duty  arises  to  use  ordinary  care  to  avoid 
Injury. 

fKd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  3.  4;    Dec.  Dig.  |  2.*] 

B.  NEotTOENCE  (S  22*)— Dtrrr  to  Use  Care. 

Where  a  corporation  owning  and  operat- 
ing a  hot  water  heating  plant  and  supplying 
heat  to  its  customers  by  means  of  its  pipes  was 
permitted  by  an  owner  of  a  building  to  furnish 
not  water  heat  to  tenants  through  the  water 
pipes  and  flztnres  in  the  building,  pursuant  to 
a  contract  between  the  corporation  and  the  ten- 
ants, the  corporation  owed,  not  only  to  its  pa- 
trons in  the  bnllding,  but  to  all  rightfully  there- 
in the  duty  of  care  commensurate  with  the 
danger  to  which  it  exposed  them,  and  was  lia- 
ble for  damages  to  an  occupant  by  the  freez- 
ing of  the  pipes  in  the  building  through  its  neg^ 
ligence. 

[Bd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  |{  31,  32:   Dec.  Dig.  |  22.*] 

6l  Neolioence  (I  62*)  — "Pbohmatb  Cause" 

— INTERVENIWO    CaUSB. 

The  "proximate  cause"  ia  ascertained  by  de- 
termining the  responsible  cause,  without  regard 
to  its  time  or  place,  in  the  succession  of  events 
resulting  In  an  injury,  and  it  is  not  material 
whether  snch  cause  is  the  first  or  last  in  the 
succession  of  events,  provided  it  is  the  respon- 
sible cause;  and  where  an  original  wrongful 
act  supplies  the .  condition  by  which  a  subse- 
qnent  act  ia  rendered  injurious  the  one  com- 
mitting the  wrongful  act  is  responsible. 

fBH.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  JJ  76-79;    Dea  Dig.  62.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  6,  pp.  e7.'>8-.'>769 ;    voU  8,  p.  7771.] 


7.  NkQLIOENCT    (I    59*>— FBOXnCATS    OAtrs»> 

Acts  Constitutino. 

Where  a  corporation  operating  a  hot  wai- 
ter heating  plant  contractea  with  tenants  of  a 
building  to  rumish  them  heat  by  means  of  the 
heating  aroliancee  in  the  building,  the  corpora^ 
tion  was  chargeable  with  the  injurioos  result! 
from  creating  a  dead  end  in  pipes  filled  with 
water  during  winter ;  and  its  act  in  permitting 
pipes  to  remain  filled  with  water  during  win- 
ter, after  it  had  ceased  to  furnish  beat,  was  the 
proximate  cause  of  an  injury  to  an  occupant 
of  the  building  by  the  bursting  of  the  pipes. 

[Ed.  Note. — For  other  cases,  see  Negiigenoik 
Cent  Dig.  |  72;    Dec  Dig.  f  59.*] 

8.  Negugenct  (I  25*)  —Acts  CoNBrrruTiNd. 

Where  a  corporation  aupplying  hot  water 
heat  from  its  plant  to  customers  contracted 
with  tenants  of  a  building  to  furnish  them 
with  heat,  and  undertook  to  shut  off  the  heat 
pursuant  to  the  request  of  a  tenant  it  waa 
required  to  nse  reasonahle  care  in  so  doing  aa 
to  the  rights  of  others  lawfully  occupying  the 
building,  and  where  it  failed  to  do  so  it  was 
liable  for  resulting  injury. 

[Ed.  Note.— For  other  cases,  see  NegligenocL 
Dec.  Dig.  {  25.  •] 

9.  Negliqenob  (I  142*)— Acts  Constitutino 

— SFBCIAI.  yEBDIOT— GENEBAL  VEBDICT. 

In  an  action  by  a  tenant  of  a  part  of  ft 
building  against  a  corporation  supplying  hot 
water  heat  to  other  tenants  of  the  building,  for 
damages  caused  by  the  bursting  of  pipes  in  the 
building,  a  special  verdict  that  another  tenant 
supplied  with  heat  by  the  corporation,  notified 
the  landlord  to  discontinue  the  heat  in  desig- 
nated rooms,  that  the  landlord's  agent  saw  the 
agent  of  the  corporation,  who  directed  the  man- 
ner of  turning  off  the  water,  that  the  landlord's 
agent  turned  off  the  water  in  an  improper  man- 
ner, but  not  contrary  to  the  instructions  of  the 
agent  of  the  corporation,  did  not  show  that  It 
was  not  the  duty  of  the  corporation  to  shut 
off  the  water,  or  that  its  agent  bad  no  author- 
ity to  employ  the  landlord's  agent  to  perform 
the  work,  or  that  the  agent  of  the  corporation 
directed  the  landlord's  agent  how  to  turn  off 
the  water,  and  did  not  overcame  a  general  ver- 
dict for  plaintiff. 

[Ed.  Note. — For  other  eases,  see  Negligence, 
Cent  Dig.  S  401 ;   Dec.  Dig.  {  142.*] 

10.  APPEAt  AND  E&nofL  (I  930*)— Tbiai,  d 
3!)9*)— Special  and  Qenkbai.  Vesdict»— 
Peksumptions. 

The  court  on  appeal  must  assume,  as  prov- 
ed In  favor  of  the  general  verdict,  every  mate- 
rial fact  provable  under  the  issues  not  express- 
ly negatived  in  the  special  verdict,  and  a  judg- 
ment cannot  be  rendered  on  the  special  verdict 
unless  it  is  in  irreconcilable  conflict  with  the 
general  verdict. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  {  3759;  Dec.  Dig.  {  930:* 
Trial,  Dec  Dig.  |  859.*] 

11.  ApPEAZ.  and   EJBBOB    ({    1050*)— HABIU.ESS 

Erbob  —  Erroneous    Admission    of    Evi- 
dence. 

The  error  in  overruling  an  objection  to  an 
improper  question  is  harmless,  where  the  an- 
swer of  the  witness  is  not  responsive,  and  is 
practically  a  repetition  of  what  he  had  previ- 
ously stated  in  his  examination  in  chief  and  on 
cross-examination. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EarroT,  CJent  Dig.  |  4166;    Dec.  Dig.  11050.*] 

12.  Negligence  (|  134*)— Dangerous  Ap- 
pliances —  Failure    to     EScbrcisb     Cabb 

COMSrKNSURATF    WITH   DaNOER— EVIDENCE. 

Evidence  held  to  support  a  finding  that  a 
corporation  supplying  hot  water  heat  to  cue- 
tomers    from    its    heating   plant   by   means   of 
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pipes  waa  negligent  In  ditittlng  off  the  supply 
«f  heat  in  a  building,  and  liable  {or  injoiies  i»- 
•ulting  tbeiefrom. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec.  Dig.  I  134.*] 
18.  Appeai.  awd    EBrob   (|   lOOl*)— Vbbdiot 

— iNStTFnCIENCT     Of    EVIOBWCE. 

Where  there  is  some  evidence  tending  to 
support  the  verdict  the  court  on  appeal  will 
not  grant  a  new  trial  on  the  ground  of  insuffi- 
ciency of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3928;  Dec.  Dig.  |  1001.*1 
14.  TOBTB  (I  22*)— JOIirr  TOBX-FtABOBS— Lia- 

BIUTT. 

When  either  or  both  of  two  joint  tort-feas- 
ors are  liable,  they  are  liable  for  the  entire 
damages  sustained. 

[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dfg.  I  29;    Dec.  Dig.  I  22.*] 
IBu  JtlDOMKNT     (f     198*)  —  GENXBAIi    Vebdict 

—Special  Vsrdict— MonoR  vob  Jxmaumn 
OR  Spbciai.  Vebdiot. 

The  court  on  motion   for  Judgment  on  a 

Secial    verdict    must    consider    in    connection 
erewith  the  general  verdict  and  the  pleadings. 
[E!d.   Note.— For  other  cases,   see  Judgment, 
Cent  Dig.  »  362,  868;    Dec.  Dig.  I  iSS*] 

1&  Torts  (|  28*)— Tbiai>-Vebdiot. 

Where,  in  an  action  against  two  Joint 
tort-feasors,  the  Jury  returned  a  general  verdict 
againat  one  defendant  and  fired  the  damages, 
there  was  a  sufficient  verdict  to  authorize  the 
court  to  assess  the  damages  against  codefend- 
ant  on  rendering  judgment  against  it  on  the 
special  verdict  returned  with  the  general  ver- 
dict 

[B^.  Note.— For  other  cases,  see  Torts,  Cent 
Dig.  I  37;   Dec.  Dig.  i  2a*] 

17.  Afpxai.  and  Ebbob  (I  747*)— Rbcobd— 
Bill  or  Exceptions. 

Where  a  defendant,  against  whom  a  judg- 
ment for  plaintiff  was  rendered,  appealed  and 
filed  a  general  bill  of  exceptions  containing  tlie 
evidence,  and  permitted  plaintiff  to  assign  cross- 
error  on  the  transcript  against  codefendant  re- 
covering judgment  the  court  on  plaintiff'a  ap- 
peal could  consider  the  bill  of  exceptions. 

[EJd.  Note.— For  other  cases,  see  Appeal  and 
XhTor,  Cent  Dig.  (|  3053-3057;  Dec  Dig.  I 
747.»] 

18.  Affkal  and  ElBBOB  (I  1001*)— Vebdiot— 
Conclusiveness. 

The  court  on  appeal,  in  determining  the 
question  of  sufficiency  of  the  evidence  to  sup- 
port the  verdict  will  only  look  to  the  evidence 
which  tends  to  support  the  verdict  and  will 
indulge  all  legitimate  inferences  that  may  be 
drawn  therefrom  in  favor  of  the  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  3928-^34;  Dec.  Dig.  I 
1001.*] 

19.  Pbincipai,  and  Aoert  (I  23*)— Aqenct— 
Evidence— Failube  to  EIxeboibx  Obdi- 
NABT  Cark. 

Evidence  held  to  justify  a-  finding  that  a 
corporation  supplying  hot  water  heat  from  Its 
central  plant  to  tenants  in  a  building  accepted 
the  landlord's  agent  as  its  agent  in  shutting  off 
the  water  from  the  building,  and  thereby  re- 
lieved the  landlord  from  liability  for  injuries 
caused  by  negligence  in  shutting  off  the  water. 
[Ed.  Note.— For  other  cases,  see  Principal 
aind  Agent  Cent  Dig.  (  41 ;   Dec  IMg.  {  23.*] 

Appeal  from  Circuit  Court,  Miami  County ; 
X  N.  Tlllett  Judge. 

Action  by  William  F.  Lenhart  and  anoth- 
er against  the  Peru  Heating  Company  and 


Charles  H.  Brownell.  From  a  Judgment  for 
plalntlirs  against  defendant  the  Pern  Heat- 
ing Company,  It  appeals,  and  from  a  Judg- 
ment for  defendant  Charles  H.  Brownell, 
plaintiffs  appeal.    AfQrmed. 

Antrim  &  McClIntic  and  Robert  J.  Love- 
land,  for  appellants.  Cox  ft  Andrews,  Shlve- 
ly  &  Swltzer,  and  Cole  &  Cole,  for  appel- 

HOTTEL,  J.  This  Is  an  action  begnn  In 
the  Miami  circuit  court  by  the  ap{>eI1eeB 
Lenhart  and  Simpson  against  the  appellant' 
and  appellee  Charles  H.  Brownell  to  recover' 
damages  for  injuries  to  a  stocic  of  under- 
taking goods,  alleged  to  have  been  cau.sed  by 
the  negligence  of  said  appellant  and  Brown- 
ell. 

The  amended  complaint  was  In  one  para- 
graph, to  which  a  demurrer  filed  by  each 
defendant  was  overruled  and  exception  fall- 
en. The  cause  was  put  at  Issue  by  a  gener- 
al denial  filed  by  each  defendant,  and  was. 
tried  by  a  jury,  which  returned  a  general  _ 
verdict  In  favor  of  the  defendant'  Brownell 
and  against  the  Peru  Heating  Company,  as- 
sessing damages  in  favor  of  Lenhart  and 
Simpson  In  the  sum  of  $1,094.40,  with  an- 
swers to  interrogatories.  The  appellant 
heating  company  moved  for  judgment  on  the 
answers  to  interrogatories  and  then  for  new 
trial,  each  of  which  motions  were  overruled 
and  e\reptlons  saved.  Appellees  Lenhart 
and  Riiiip!<on  also-  filed  their  separate  motion 
for  Judgment  in  their  favor  on  the  answers 
to  Interrogatories,  as  against  defendant 
Brownell,  and  motion  for  Judgment  on  the 
general  verdict  against  the  defendant  heat- 
ing company,  and  then  filed  a  motion  for 
new  trial  against  the  defendant  Brownell, 
who  also  filed  a  motion  for  judgment  In 
his  favor  on  the  general  verdict  The  mo- 
tions of  Lenhart  and  Simpson  for  Judgment 
on  the  answers  to  interrogatories  and  for 
new  trial*  as  against  Brownell,  were  by  the 
court  overruled,  with  exceptions  In  their  fa- 
vor, and  the  court  then  sustained  the  mo- 
tions of  Lenhart  and  Simpson  and  of  Brown- 
ell for  Judgment  on  the  general  verdict  and 
rendered  Judgment  for  appellees  Lenhart  and 
Simpson  in  the  sam  of  $1,094.40  against  the 
appellant  heating  comi)any,  and  in  favor  of 
the  appellee  Brownell,  from  which  Judg- 
ment appellant  beating  company  and  appel- 
lees Lenhart  and  Simpson  each  prayed  an 
appeaL 

The  errors  relied  upon  In  this  court  by  ap- 
pellant heating  company  are :  (1)  "The  over- 
ruling of  its  demurrer  to  the  amended  com- 
plaint (2)  The  overruling  of  its  motion  for 
judgment  In  its  favor  on  the  answers  to 
interrogatories.  •  •  •  (3)  The  overrul- 
ing of  the  motion  for  a  new  trial." 

That  part  of  the  complaint  necessary  to 
a  full  understanding  of  the  case  and  the 
questions  presented  for  decision  is  substan- 
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EJally  as  follows:  The  appellee  Brownell 
was  the  owner  of  a  three-story  brick  build- 
ing In  Peru,  Ind.  PlaintlCCs,  on  and  prior  to 
February  8,  1905,  were  partners  In  the  re- 
tall  furniture  and  undertaking  business  In 
Peru,  and  occupied  ground  floor  rooms  In 
said  three-story  brick  building  which  they 
held  "under  a  lease  from  said  Brownell," 
the  owner.  The  defendant  heating  compa- 
ny owned  and  oi)erated  a  central  hot  water 
heating  plant  in  the  city  of  Peru,  and  fur- 
nished "heat  to  consumers  In  said  city  by  its 
system  of  pipes  extending  from  Its  said  cen- 
tral plant  to  the  various  business  houses  and 
dwellings."  One  of  the  rooms  so  occupied 
by  the  plaintiffs  was  at  the  time  filled  with 
undertaking  goods.  Immediately  above  this 
room  was  a  suite  of  ofiSce  rooms  not  at  any 
time  occupied,  leased,  used,  or  controlled  by 
plaintiffs.  In  1903,  the  defendant  heating 
company,  under  a  contract  with  Brownell, 
and  for  him,  installed  In  all  of  his  said 
building,  "except  in  the  rooms  so  used 
♦  •  ♦  by  plaintiffs,"  a  system  of  pipes 
and  radiators  by  which  the  various  rooms, 
except  those  of  plaintiffs,  were  heated.  The 
current  was  brought  into  the  basement  by 
an  inflowing  pipe,  and  the  return  circuit  was 
fay  an  outflowing  main,  also  in  basement 
The  radiators  in  said  office  rooms,  above 
the  room  of  plaintiffs,  were  connected  with 
the  pipes  and  mains  in  the  busement;  the 
manner  of  the  connection  being  particularly 
set  out  During  the  fall  of  1903,  "the  de- 
fendants caused  the  hot  water  to  be  turned 
into  the  building,  iQcluding  said  office  rooms 
so  located  immediately  above  plaintiffs'  said 
undertaking  establishment,  and  excepting 
the  rooms  so  occupied  by  plaintiffs.  And 
thereafter  the  said  heating  company  furnish- 
ed to  the  various  tenants  of  said  business 
block  such  heat  for  hire."  "A  short  time 
prior  to"  February  8,  1905,  "the  defendants" 
were  notified  by  the  new  occupants  of  said 
office  rooms  "to  turn  the  heat  out  of  the 
same."  And  at  or  about  the  time  of  such 
change,  "and  some  time  prior  to  the  8tb 
day  of  February,  1905,  In  pursuance  of  such 
notice,  the  defendants  undertook  to  cut  off 
the  hot  water  from  said  office  rooms  and 
remove  the  heat  therefrom." 

"Plaintiffs  further  aver  that  in  so  at- 
tempting to  shut  off  the  heat  from  said  of- 
fice rooms  and  the  flow  of  water  through  the 
pipes  and  radiators  therein  the  defendants 
carelessly  and  negligently  shut  off  the  en- 
tire circulation  of  water  in  said  rooms 
through  said  pipe,  and  negligently  and  care- 
lessly neglected  to  drain  the  water  from  said 
pipes  in  said  rooms,  thereby  creating  a  'dead 
end'  In  said  pipe,  at  which  water  collected, 
stood,  and  could  not  circulate  or  pass  out, 
and  the  water  which  so  collected  and  stood 
in  said  pipe  aforesaid  was  negligently  and 
carelessly  left  by  said  defendants  so  to  re- 
main at  the  time  and  season  of  the  year 
when,  as  the  defendants  well  knew,  the  wa- 
ter therein  was  liable  to  freeze  and  burst 


the  said  pipes,  and  without  providing  other 
means  to  prevent  the  freezing  and  bursting 
thereof.  That  about  the  8th  day  of  Febru- 
ary, 1905,  the  water  so  standing  In  said  pipe 
froze,  add  bursted  and  separated  the  same 
at  or  near  the  valve  where  same  was  so 
negligently  and  carelessly  cut  off,  as  afore- 
said ;  and  by  reason  of  freezing  and  burst- 
ing of  said  pipe  large  quantities  of  hot  wa- 
ter were  forced  therefrom  *  •  •  and 
precipitated  into  the  room  so  used  by  plain- 
tiffs for  their  undertaking  business,  as  afore- 
said.   •    •    •" 

[1,2]  The  defendants  are  sned  as  Joint 
tort-feasors,  and  the  law  applicable  thereto 
Is  stated  In  Consolidated  Ice  Machine  Co.  r. 
Keifer,  134  111.  481  at  page  492,  25  N.  E.  799 
at  page  801  (10  I/.  R.  A.  696),  23  Am.  St 
Rep.  688  at  page  692,  in  the  following  lan- 
guage: "And  so  if  several  persons  are  Joint- 
ly bound  to  perform  a  duty  they  are  Jointly 
and  severally  liable  for  omitting  to  perform, 
or  for  performing  it  negligently.  All  per- 
sons who  co-operate  in  an  act  directly  caas- 
Ing  Injury  are  Jointly  liable  for  its  conse- 
quences, if  they  acted  in  concert  or  united 
in  causing  a  single  injury,  even  though  act- 
ing Independently  of  each  other."  See,  also, 
Chicago,  etc.,  R.  R.  Co.  v.  Marshall,  38  Ind. 
App.  217,  75  N.  E.  973;  Baltes  et  al.  v.  Bass 
Foundry  &  Machine  Works,  129  Ind.  185. 
188,  28  N.  E.  319;  Ashcraft  v.  Knoblock, 
146  Ind.  169,  45  N.  E.  69 ;  Doherty  v.  HoUi- 
day,  137  Ind.  282,  32  N.  B.  315,  36  N.  E.  907; 
HllUard  on  Remedies  for  Torts,  178;  Deer- 
Ing  on  Negligence,  f  395;  Wharton  on  Neg- 
ligence, §  788. 

Appellant  bases  its  objection  to  the  com- 
plaint practically  npon  the  same  grounds 
which  it  urges  in  support  of  its  motion  for 
Judgment  on  the  answers  to  interrogatories, 
and  against  the  sufficiency  of  the  evidence, 
and  we  will  therefore,  In  this  connection, 
consider  these  objections  more  in  detail  than 
we  otherwise  would.  The  objection  to  the 
complaint  Is  that  it  "does  not  disclose  such 
a  relation  between  the  appellees  Iienhart 
and  Simpson  and  appellant  that  the  latter 
wlU  be  answerable  in  damages  to  the  former 
for  the  Injuries  complained  of."  As  reasons 
for  this  contention,  appellant  urges  that  the 
complaint  shows  that  appellee  Brownell  own- 
ed the  building  in  which  the  goods  of  Iienhart 
and  Simpson  were  injured,  and  the  water 
pipes  and  fixtures  therein;  that  appellant's 
service  pipes  extended  to  said  building  and 
there  stopped;  that  Brownell  had  exclusive 
ownership  and  control  of  the  water  pipes  In 
the  building;  that  the  service  of  appellant 
never  extended  to  the  rooms  occupied  by  ap- 
pellees Lenhart  and  Simpson ;  that  no  con- 
tractual relation  existed  between  them  and 
appellant;  that  the  appellant's  "relations  to 
the  tenants  of  Brownell  never  went  beyond 
those  of  the  merest  licensee,  extending  only 
to  such  portions  of  the  building  and  pipes 
therein  as  were  at  the  time  of  the  injury 
complained  of  being  used  by  the  renters  of 


Digitized  by 


Google 


InO) 


PERU  HEATINO  CJO.  v.  UaraABT 


683 


snch  bnndln?  for  heating  purposes ;  tbat  ap- 
pellant's license  and  right  to  use  or  bave 
anything  to  do  with  said  pipes  In  tlie  rooms 
where  the  bursting  complained  of  occurred 
terminated  some  time  prior  to  the  8th  day 
of  February,  1005,  when  such  bursting  oc- 
curred, Tlz.,  snch  right  terminated  when  "the 
defendants  shut  off  the  entire  drcnlation  of 
water  In  said  rooms  through  said  pipe,"  and 
that,  therefore,  appellant,  at  the  time  of  the 
Injury  to  appellees'  property,  owed  them  no 
duty  In  connection  therewith  for  the  vlola- 
atlon  of  which  it  could  be  held  accountable 
for  damages  for  injury  resulting  therefrom. 

[3}  Appellant's  contention  as  to  the  facts 
disclosed  by  the  complaint  Is  practically'  cor- 
rect, as  far  as  It  undertakes  to  state  such 
facts;  but  it  Is  In  error  In  the  conclusion 
deduced  therefrom  that  appellant,  at  the 
time  of  the  Injury,  owed  ai^>ellee  no  duty 
for  the  violation  of  which  it  could  be  held 
accountable  In  damages.  It  Is  not  neces- 
sary that  a  contractual  relation  exist  be- 
tween the  wrongdoer  and  the  party  injured 
by  the  wrong,  la  order  that  such  party  may 
have  redress  for  the  Injury  and  damage  re- 
Bolting  from  the  wrong  done.  In  other 
words,  an  action  for  tort  Is  not  necessarily 
dependent  upon  the  existence  of  a  contrac- 
tual relation  between  the  i»erson  guilty  of 
the  tort  and  the  person  suffering  injury 
therefrom.  Stock  v.  City  of  Boston,  149 
Mass.  410,  21  N.  E.  871,  14  Am.  Bt  Rep. 
480;  Reagan  v.  Boston  Electric  L.  Co.,  167 
Mass.  406,  45  N.  E.  743 ;  Ennis  ▼.  Gray,  87 
Hun  (N.  Y.)  865,  84  N.  Y.  Snpp.  379;  Mur- 
phy ▼.  City  of  Indianapolis,  158  Ind.  238, 
240,  63  N.  B.  469;  Heaven  v.  Pender,  11  Q. 
B.  D.  603. 

In  28  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.) 
253,  "tort"  Is  defined  as  follows :  "The  word 
'tort'  means  nearly  the  same  thing  as  the 
expression  'civil  wrong.'  It  denotes  an  in- 
jury inflicted  otherwise  than  by  a  mere 
breach  of  contract ;  or,  to  be  more  nicely  ac- 
carate,  a  tort  is  one's  disturbance  of  another 
In  rights  which  the  law  has  created,  either 
In  the  absence  of  contract  or  in  consequence 
of  a  relation  which  a  contract  had  establish- 
ed between  the  parties.*!  To  this  definition. 
Bishop,  in  his  work  on  Noncontract  Law, 
adds  the  following  qualification :  "Of  course, 
the  wrong  must  be  a  sort  which  the  law 
redresses,  not  a  mere  Infraction  of  good 
morals." 

[4]  The  oft-quoted  legal  maxim,  "Sic  ntere 
too,  at  alienum  non  Isedas,"  is  here  applica- 
ble. In  21  Am.  ft  Eng.  Ency.  Uiw  (2d  Bd.) 
470,  this  maxim  finds  expression  in  language 
taken  from  one  of  the  leading  cases  on  this 
Bnbject  (Heaven  v.  Pender,  supra),  which  we 
think  particularly  applicable  to  this  case. 
We  quote:  "Whenever  one  person  is  placed 
in  such  a  position  with  regard  to  another 
that  it  Ifl  obvious  that  If  the  former  does 
not  use  ordinary  care  and  skill  in  his  own 
conduct  he  will  cause  danger  of  Injury  to 
the  person  or  property  of  the  latter,  a  duty 


arises  to  use  ordinary  care  and  skill  to  avoid 
such  danger." 

[SI  Even  if  It  be  conceded  that  appellant 
was,  under  the  allegations  of  the  complaint, 
a  mere  licensee  in  the  building  of  Brownell, 
the  license  or  privilege  which  it  enjoyed  with 
reference  to  said  building  was  that  of  being 
permitted  by  Brownell  to  furnish  hot  wa- 
ter heat  through  his  (BrowAell's)  water  pipes 
and  fixtures  In  said  building,  under  a  con- 
tract for  hire,  made  between  appellant  and 
the  occupants  of  said  building.  Under  these 
allegations,  appellant  owned  and  controlled 
the  hot  water  supply,  and  through  It,  and 
not  through  Brownell,  the  occupants  of 
Brownell's  building  obtained  such  heat,  if 
they  desired  the  same.  Brownell's  renters, 
who  used  the  heat,  contracted  with  appel- 
lant, and  not  Brownell,  and  Brownell  had 
nothing  to  do  with  the  same,  except  to  v^r- 
mit  the  pipes  and  radiators  In  his  building 
to  be  used  as  the  medium  through  which  the 
heat  was  furnished,  and  whether  or  not  the 
heat  was  furnished  by  the  heating  company 
and  accepted  by  the  renter  depended  wholly 
on  their  own  arrangement  Under  such  con- 
ditions, it  became  the  duty  of  appellant, 
when  arrangement  was  made  therefor  by 
the  renter,  to  turn  the  heat  Into  the  particu- 
lar room  or  rooms  for  which  the  arrange- 
ment was  made;  and  likewise,  when  the 
renter  desired  the  heat  turned  off.  It  became 
appellant's  duty  to  turn  the  same  off,  and 
it  was  not  only  Its  duty,  but,  when  the  pay- 
ment for  the  heat  stopped,  It  was  to  Its  in- 
terest to  have  the  heat  turned  off. - 

It  would  seem  unreasonable  to  hold  that 
the  wrongdoer,  under  such  circumstances, 
might  shield  himself  by  his  license  from  lia- 
bility for  the  wrong  done.  We  know  that 
there  Is  a  line  of  cases  holding  that  the  mere 
licensee  does  not.  In  the  absence  of  contract 
to  that  effect,  assume  the  duties  of  the  li- 
censor in  looking  after  and  keeping  up  the 
repairs  of  the  property  In  connection  with 
which  the  license  is  granted,  and  therefore 
Is  not  liable  for  injury  for  a  violation  of 
such  duties.  It  is  the  above  line  of  cases 
which  is  dted  and  relied  upon  by  appellant, 
and  they  are  easily  distinguishable  from 
cases  like  the  one  presented  by  the  facta 
pleaded  In  Ibis  complaint  We  have  been 
unable  to  find  any  case  where  the  wrong- 
doer, even  though  a  licensee,  so  circumstanc- 
ed and  situated  with  reference  to  the  party 
Injured  by  his  wrong,  as  was  appellant  un- 
der the  facts  here  pleaded,  has  been  able, 
by  his  license,  to  shield  himself  fr<Mn  lia- 
bility to  the  injured  party  resulting  from  his 
(the  licensee's)  negligent  acts  in  connection 
with  his  own  business  In  the  use  of  the 
property  covered  by  his  license. 

We  think,  nnder  such  circumstances,  tbat 
it  would  hardly  be  contended  that  if  appe- 
lant in  turning  on  the  heat  to  supply  the 
renter,  should,  by  Its  carelessness  and  neg- 
ligence in  such  act,  permit  the  escape  of 
the  water  to  the  Injuiy  and  damage  of  oth- 
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er  rigbtfal  and  legal  occupants  of  tbe  build- 
ing. It  would  not  be  liable  tberefor. 

For  tbe  same  reason  tbe  appellant  would 
be  liable  In  damage  for  any  Injury  result- 
ing to  such  occupants  from  its  carelessness 
and  negligence  in  shutting  ofT  tbe  beat 
Tbat  this  Is  true  we  think  is  supported  by 
numerons  cases  of  other  states,  as  well  as 
by  those  of  our  own  state.  Citizens'  Gas., 
etc.,  Co.  T.  Whipple  et  al.,  82  Ind.  App. 
203,  69  N.  E.  557;  Huntington  Light,  etc, 
Co.  ▼.  Beaver,  37  Ind.  App.  4,  73  N.  B.  1002 ; 
Schmeer  t.  Gaslight  Co.,  147  N.  Y.  529,  42 
N.  E.  202,  80  L.  R.  A.  653;  McGaban  v. 
Indianapolis  Natural  Gas.  Co.,  140  Ind.  335, 
87  N.  E.  601,  29  L.  R.  A.  355,  49  Am.  St 
Rep.  190.  Appellant  had  In  Its  possession 
and  control,  and  was  selling  to  the  public, 
an  agency  dangerous,  unless  properly  and 
carefully  regulated  and  controlled,  and  in 
such  case  It  owed,  not  only  to  its  patrons 
in  the  buildings  where  It  supplied  and  stored 
the  same,  but  we  think  to  all  legal  and 
rightful  occupants  of  such  buildings,  the 
duty  of  using  care  commensurate  with  the 
danger  to  whidi  it  exposed  the  person  or 
property  of  the  occupants  of  such  building 
BO  supplied  with  such  agency.  Ennls  ▼. 
Gray,  87  Hun  (N.  T.)  855,  34  N.  X.  Supp. 
379;  Clements  t.  Iioulsiana  Electric  Light 
Co.,  44  La.  Ann.  692,  ll  South.  61,  16  L.  R. 
A.  43,  82  Am.  St  Rep.  348;  Glraudi  t.  Elec- 
tric Improvement  Co.,  107  Cal.  120,  40  Pac. 
108.  28  L.  R.  A.  696,  48  Am.  St.  Rep.  134; 
Grlffln  T.  United  Electric  Light  Co.,  164 
Mass.  492,  41  N.  B.  675,  82  L.  R.  A.  400, 
49  Am.  St  Rep.  477 ;  Hebert  v.  Lake  Charles 
Ice,  Light,  etc.,  Co.,  Ill  La.  622,  35  South. 
731,  64  L.  R.  A.  101,  100  Am.  St  Rep.  605. 

But  counsel  for  appellant  insist  that  the 
complaint  affirmatively  shows  that  the  cut- 
ting off  of  the  heat  was  not  the  proximate 
cause  of  the  injury.  We  cannot  agree  with 
this  contention.  Under  the  authorities,  so- 
pra,  it  became  appellant's  duty,  when  it,  in 
connection  with  Brownell,  as  the  complaint 
charges,  undertook  to  shut  off  the  heat,  to 
take  all  reasonable  and  proper  precautions 
to  provide  against  not  only  the  then  present 
and  known  consequences  of  injury  that 
might  result  from  such  act  but  also  to  pro- 
vide against  puch  consequences  as  might 
reasonably  be  anticipated  to  happen  or  fol- 
low therefrom. 

In  Derry  v.  Flitner,  118  Mass.  131,  It  Is 
said:  "One  who  commits  a  tortious  act  la 
liable  for  any  Injury  wlilch  is  the  natural 
and  probable  consequence  of  his  miscon- 
duct He  is  liable,  not  only  for  those  injt^ 
ries  wbldi  are  caused  directly  and  immedi- 
ately by  his  act,  but  also  for  such  conse- 
quential injuries  as,  according  to  the  com- 
mon experience  of  men,  are  likely  to  result 
from  his  act  And  be  la  not  exonerated 
from  liability  by  the  fact  tbat  intervening 
events  or  agencies  contribute  to  the  Injury. 
The  true  inquiry  is  whether  the  injury  sus- 
tained wu  midk  aM,  according  to  craunon  ex- 


perlence  and  tbe  usual  course  of  events, 
might   reasonably   be  anticipated." 

[8]  The  proximate  cause  is  ascertained 
and  fixed  by  determining  the  re^Mnsible 
cause,  without  regard  to  its  time  or  place 
in  the  succession  of  events  that  resulted  in 
the  injury.  That  is  to  say,  it  is  not  ma- 
terial whether  snch  cause  be  first  or  last 
in  the  succession  of  events  tbat  caused  the 
injury;  if  It  be  the  responsible  cause,  It 
will  be  the  proximate  cause.  Lake  Erie, 
etc.,  R.  Co.  T.  Cbarman,  161  Ind.  95  at 
page  103,  67  N.  B.  923;  See  anthoritles 
there  cited:  White  Sewing  Machine  Co.  v. 
Richter,  2  Ind.  App.  331,  28  N.  B.  446;  Har- 
rlman  t.  Pittsburgh,  etc.,  Ry.  Co.,  45  Ohio 
St  11,  12  N.  B.  451,  4  Am.  St  Rep.  507. 
If  the  original  wrongful  act  or  omission 
supplied  the  condition  by  which  the  subse- 
quent act  or  cause  was  rendered  hurtful, 
he  who  committed  that  act  is  responsible. 
Walters  v.  Electric  Light  Ca,  12  Colo.  App. 
145,  54  Pac.  860;  Sklnn  v.  '  Reutter,  135 
Mich.  67,  97  N.  W.  152,  63  L.  R.  A.  743, 
106  Am.  St  Rep.  884. 

[7]  In  turning  off  said  hot  water  heat,  ap- 
pellant was  chargeable  with  knowledge  of 
tbe  character  of  the  climate  In  which  it  was 
operating  said  business,  and  of  the  injurious 
results  that  might  flow  from  tbe  creating 
of  a  dead  end  in  said  pipes  filled  with  wa- 
ter; that  on  account  thereof  tbe  pipes  so 
filled  with  said  water  were  liable  to  freeze 
and  burst,  when  freezing  weather  came; 
and  that  in  such  case  injury  would,  in  all 
probability,  result  to  the  occupants  of  said 
building.  We  think  it  clear  that  under  the 
authorities,  supra,  tbe  allegations  of  the 
complaint  show  that  appellant  was  so  sit- 
uated with  respect  to  appellees  Lenbart  and 
Simpson;  that  it  owed  them  the  duty  of 
exercising  care  in  the  turning  off  of  said  hot 
water  heat  to  see  that  no  injury  might  re- 
sult to  them  from  such  act;  that  they  vio- 
lated this  duty;  and  that  injury  and  dam- 
age resulted  to  appellees  Lenbart  and  Simp- 
son as  the  proximate  cause  thereof.  In 
such  case  appellant  is  liable  under  the  law. 
Pittsburgh,  etc.,  R.  Co.  v.  Lightbelser,  163 
Ind.  247,  252,  71  N.  .B.  218,  660;  Indianap- 
olis, etc..  Transit  Ca  v.  Foreman,  162  Ind. 
86,  69  N.  E.  669,  102  Am.  St  Rep.  185; 
American  Rolling  Mill  Co.  v.  Hulllnger,  161 
Ind.  673,  67  N.  B.  966,  69  N.  B.  460. 

[|]  The  complaint  alleges  in  positive  terms 
tbat  appellant  and  Brownell  undertook  to 
shut  the  hot  VMter  heat  off  pursuant  to  the 
request  of  the  renters,  and  that  they  did  it 
in  the  negligent  manner  above  set  out  Hav- 
ing undertaken  to  shut  the  heat  off,  under 
the  circumstances  and  conditions  set  out  in 
the  complaint  it  I>ecame  their  duty  to  use 
reasonable  care  and  caution  in  doing  the 
same,  with  reference  to  the  rights  of  others 
legally  and  rightfully  occupying  the  build- 
ing. Huntington  Light  eta,  Co.  ▼.  Beaver, 
supra;  Conner  ▼.  Winton,  8  Ind.  SUS^  65 
Am.  Dec.  761. 
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[t]  Appellant  next  nrges  that  the  court 
erred  In  OTerruUng  Its  motion  for  Judgment 
on  the  answers  to  Interrogatories,  and  urges 
practically  the  same  reasons  urged  against 
the  sufficiency  of  the  complaint,  and  claim 
also  that  the  answers  to  the  Interrogato- 
ries show  that  the  man,  Miller,  who  turned 
the  hot  water  heat  off  in  the  negligent  man- 
ner charged,  was  the  agent  of  Brownell, 
and  not  of  appellant  What  we  have  said 
In  discussing  the  complaint  on  que8tl(MiB 
here  In-volved  need  not  be  repeated.  The 
Interrogatories  Important  and  controlling  on 
the  subject  of  Miller's  agency  affirmatively 
find  the  following  facts,  viz.:  That  some 
member,  or  members,  of  the  firm  of  Endi- 
cott,  Murphy  &  Redmon,  in  the  summer  or 
fall  of  1904,  notified  the  appellee  Brownell 
that  they  wanted  to  discontinue  the  heat 
In  rooms  12  and  13,  and  requested  him  to 
have  the  water  shut  off  from  said  rooms; 
that  Charles  H.  Miller  was  in  the  employ  of 
said  Brownell  during  the  summer  and  fall 
of  1004,  and  said  Brown^l,  during  said  sum- 
mer or  fall,  directed  said  Miller  to  see  Ho- 
mer Thrush,  and  If  he  (Thrush)  would  tell 
him  (Miller)  bow  to  turn  the  water  off  from 
rooms  12  and  13  and  drain  the  pipes  he  (Mil- 
ler) should  go  ahead  and  do  it.  And  Miller, 
pursuant  to  said  order  from  Brownell,  saw 
Thrush  and  told  him  that  he  (Miller)  would 
turn  the  wato:  off  from  said  rooms  12  and 
13  and  drain  the  necessary  pipes.  If  be 
(Thrush)  would  tell  him  (MUler)  how  to  do 
it.  Miller  thereupon  shut  off  the  circula- 
tion of  water  in  said  rooms  by  closing  said 
gate  valves,  and  drained  the  water  from  the 
radiators  and  "pipes  in  said  rooms,  and  per- 
mitted said  gate  valves  to  remain  closed.  If 
said  gate  valves  In  said  rooms  had  been  re- 
opened after  said  radiators  had  been  drain- 
ed and  the  radiator  Valves  dosed,  there 
would  have  been  a  circulation  through  said 
by-pass  which  would  have  prevented  the  wa- 
ter in  said  belt  from  freezing.  "(24)  Did 
not  said  Thrush  tell  said  Miller  to  first 
close  the  main  valves,  then  close  the  gate 
valves  in  said  rooms,  then  disconnect  the 
belt  from  the  main  pipes  and  plug  the  open- 
ings In  the  main  pipes,  then  reopen  said 
gate  valves,  and  open  the  air  valves  in  said 
radiators,  and  drain  the  water  from  said 
belt?    Answer:    No." 

It  will  be  observed  from  the  answers  to 
these  interrogatories,  especially  No.  24, 
supra,  that  the  Jury  made  no  finding,  or 
rather  a  negative  finding,  upon  the  subject 
of  what  directions  Thrush  gave  Miller. 
^ere  is  nothing  In  these  answers  that  neg- 
atives the  fact  that  It  was  the  duty  of  ap- 
pellant to  shut  off  the  water;  nothing  that 
n^^atives  Thrush's  authority  to  appoint  Mil- 
ler the  agent  for  the  appellant,  or  that  neg- 
atives the  fact  that  he  did  so  appoint  him 
in  fact  or  by  inference,  and  give  him  full 
direction  bow  to  turn  the  water  off  for  ap- 
pellant; and  nothing  that  negatives  the  fact 
that  Thrush  may  have  given  MUler  wrong 


instructions  as  to  the  way  In  which  to  shut 
off  the  water,  all  of  which  facts  were 
provable  under  the  issues. 

[10]  In  view  of  the  well-established  rules 
that  this  court  will  assume,  as  proven  in 
favor  of  the  general  verdict,  every  material 
fact  provable  under  the  issues,  not  expressly 
negatived  by  the  answers  to  the  interroga- 
tories, and  that  a  Judgment  will  be  render- 
ed on  such  answers  against  such  verdict 
only  when  such  answers  are  in  Irreconcila- 
ble confiict  with  such  verdict,  we  are  of  the 
opinion  that  no  error  was  committed  by 
overruling  this  motion.  Shoner  v.  Pennsyl- 
vania Co.,  130  Ind.  170,  28  N.  E.  616,  29  N. 
E.  775;  Chicago,  etc.,  R.  Co.  v.  Leachman, 
161  Ind.  512,  G9  N.  B.  253;  Louisville,  etc., 
R.  Co.  V.  Summers,  Adm'r,  131  Ind.  241,  30 
N.  E.  873;  McCoy  v.  Kokomo  R.  Co.,  158 
Ind.  662,  64  N.  E.  92;  Consolidated  Stone 
Co.  V.  Summit,  152  Ind.  297,  58  N.  B.  235. 

[11]  The  third  error  relied  upon  and  urg- 
ed by  appellant  is  the  overruling  of  the  mo- 
tion for  new  trial  and  the  first  ground  of 
the  motion  insisted  upon  is  an  alleged  er- 
ror of  the  court  in  overruling  the  objection 
of  appellant  to  the  following  question  put 
by  his  codefendant  Brownell  to  plaintiff's 
witness  Miller  on  cross-examination,  "What 
did  you  understand  to  be  Mr.  Brownell's 
purpose  in  referring  you  to  Mr.  Thrush  to 
have  the  beat  turned  off,  instead  of  turning 
it  off  yourself?"  Counsel  followed  up  the 
objection  to  this  question  by  a  motion  to 
strike  out  the  answer  thereto,  which  was 
also  overruled,  and  exception  saved,  and 
this  alleged  error  is  assigned  as  a  ground 
of  the  motion  for  new  trial.  The  question 
was  objectionable  and  the  objection  thereto 
should  have  been  sustained,  but  the  answer 
was  not  responsive  and  was  practically  a 
repetition  of  what  the  witness  had  before 
stated,  both  in  his  examination  in  chief  and 
on  a  cross-examination,  as  to  what  his  own 
understanding  was  of  what  Mr.  Brownell 
had  said  to  him,  and  was  therefore  harm- 
less. 

A  number  of  Instructions  were  given  by 
the  court,  at  the  request  of  each  of  the 
appellees,  and  many  of  them  are  objected 
to  by  appellant,  but  a  discussion  of  them 
would  require  a  repetition  of  matters  al- 
ready discussed  in  considering  the  sufficiency 
of  the  complaint,  and  we  deem  it  unneces- 
sary to  incumber  this  opinion  by  taking  up 
the  several  objections  urged  to  each  instruc- 
tion. We  have  examined  all  the  instructions 
given  in  the  case  with  care  and  are  of  the 
opinion  that  they  correctly  state  the  law  ap- 
plicable to  the  case,  and  with  fairness  to 
appellant  Finally  appellant  urges  that  the 
verdict  la  not  sustained  by  sufficient  evi- 
dence, and  in  this  connection  earnestly  in- 
sists that  the  evidence  shows  that  Mr.  Mil- 
ler, who  turned  off  the  hot  water  heat,  woa 
the  agent  of  Brownell,  and  not  of  appellant, 
and  that  therefore  appellant  had  nothing  to 
do  with  the  same. 
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[12]  As  wUl  later  deTelop  in  this  opinion, 
tliere  is  a  double  appeal  in  tills  case,  and 
we  win  therefore  set  out  at  this  point 
enough  of  the  evidence  on  the  disputed 
points  to  present  the  question  of  Its  suffi- 
ciency to  sustain  the  verdict  in  favor  of 
both  appellees  to  the  original  appeal. 

The  witness  Miller  testllled,  in  substance, 
as   follows:    Mr.    Brownell    "Informed    me 

•  *  •  that  his  tenants.  Murphy,  Redmon, 
&  Hammond,  didn't  want  the  hot  water'  in 
the  rooms  •  *  •  vacated  by  Mr.  Kling, 
and  told  me  to  go. to  Mr.  Thrush  and  tell 
bim  they  didn't  want  this  heat  any  longer, 
and  further  to  state  to  him  that  if  he  would 
Instruct  me  how  to  turn  this  water  off  and 
drain  the  necessary  pipes  that  I  should  go 
ahead  and  do  It."  The  witness  then  went 
to  see  Mr.  Thrush,  and  said  to  him  "that 
Mr.  Brownell  had  instructed  me  to  tell  him 
that  his  tenants.  Murphy,  Redmon,  & 
Hammond,  didn't  want  this  heat  in  the 
rooms  that  they  bad  recently  rented,  and 
further  that  be  instructed  me  to  tell  him 
that  I  would  turn  the  water  off  and  drain 
the  necessary  pipes  if  he  would  Instruct 
me  how  to  do  It  •  •  •  Ho  (Thrush) 
said,  'Turn  the  valves  off  in  the  basement 
on    this    branch,    to    torn    the    water    off. 

•  •  •  •  I  replied  that  I  didn't  think  there 
were  such  valves  there.  •  •  •  He  says, 
'There  isn't?    Well,  there  ought  to  be,'  and 

'then  I  told  him  that  there  (were)  valves  on 
the  second  (floor)  In  these  rooms,  near  where 
the  risers  cam6  through  the  floor.  *  *  * 
I  roughly  drew  a  sketch,  Indicating  the  lo- 
cati<m  of  these  particular  valves  and  every 
onion  In  these  two  rooms.  •  •  •  He  said 
to  close  these  two  valves  and  disconnect  the 
union   and   drain   the  pipes   and   radiators. 

•  •  •  I  suggested  he  had  better  step  07er 
to  the  building  and  show  me  there.  He 
said  he  didn't  think  it  was  necessary;  that 
I  could  have  (no)  trouble  there,  and  then 
I  left  him." 

The  witness  George  Redmon  testified  that 
he  was  in  the  rooms  where  the  pipes  burst- 
ed  Just  after  the  accident  and  saw  Miller 
and  Thmsh  there,  and  heard  the  following 
conversation  between  them:  "Mr.  Thrush 
accused  Mr.  Miller  of  shutting  off  the  wrong 
valve,  and  Mr.  Miller  said  that  he  went  ac- 
cording to  the  instructions  that  he  had  giv- 
en him.  •  •  •  Mr.  Thrush  said  the  shut- 
ting off  of  that  valve  caused  It  to  freeze  and 
burst  the  pipe." 

Appellee  LeUhart  testified:  "Mr.  Thrash 
told  Mr.  Miller  he  had  shut  off  the  wrong 
valve  and  created  a  dead  end,  and  it  froze, 
and  Mr.  Miller  said,  'I  done  Just  exactly  as 
you  told  me.' " 

Mr.  Murphy  testified  that  Thrush  said  to 
Mr.  Miller  that,  if  the  water  had  been  shut 
off  where  he  toid  him  to,  It  would  not  have 
frozen,  and  that  Mr.  Miller  replied,  "The 
substance  was  that  he  shut  it  off  where  he 
was  told  to  shut  It  off." 

Mr.   Brownell   testified,   in   substance,  as 


1  follows:  "A.  I  sent  for  W.  H.  Miller. 
I  •  •  •  In  (the)  substance  of  what  I  said 
to  bim  was  that'  Murphy,  Redmon  &  Ham- 
mond didn't  want  the  hot  water  beat  in 
this  office  any  longer  and  wanted  It  cat  off; 
and  I  instructed  him  to  go  to  the  hot  water 
heating  company  and  arrange  to  Iiave  It 
done.  Q.  What,  if  any,  instructions  did  yon 
give  Mr.  Miller  himself  to  cut  off  the  hot 
water?  A.  None.  I  understand  •  •  • 
that  I  liad  given  the  hot  water  people  license 
to  go  into  the  building  anu  sell  heat  to  my 
tenants.  •  *  •  They  (the  heating  com- 
pany) tried  to  make  a  contract  with  me,  bat 
I  refused  to  make  one.  ♦  •  •  I  did  not 
have  any  contract  with  the  hot  water  com- 
pany. •  *  • "  The  heating  company  had 
been  given  the  right  to  sell  heat  in  there. 
"A.  I  made  the  contract  with  them  for  pat- 
ting in  the  plant,  and  had  an  understanding 
with  Mr.  Richard  Edwards  that  they  would 
go  in  there  and  sell  heat  to  my  tenants. 
Mr.  Edwards  tried  to  get  me  to  make  a 
contract  by  which  I  would  assume  the  heat- 
ing of  the  building  for  all  my  tenants,  but 
I  refused  to  do  that,  and  told  him  they 
could  go  In  there  and  sell  heat  to  my  ten- 
ants and  collect  for  it"  (Mr.  Edwards 
was  the  president  of  the  heating  company.) 

Mr.  Thrush  testified,  as  to  his  position  as 
superintendent  of  the  heating  company,  that 
the  former  occupant  of  rooms  12  and  13  of 
the  Brownell  building  had  paid  bim  heat 
rent,  and  that  on  the  18th  day  of  January, 
1904,  he  collected  the  heat  rent  of  the  then 
occupants.  Murphy,  Redmon  ft  Hammond,  ap 
to  the  close  of  the  heating  season  of  1003 
and  1904,  for  said  rooms,  and"  that  when  he 
collected  said  rent  said  renters  then  notified 
])lm  that  they  would  not  want  the  heat  aft- 
er the  close  of  that  season;  that  be  under- 
stood that  he  was  under  obligation  to  turn 
off  the  heat  when  ordered  by  the  tenant  or 
customer  to  do  so;  that  if  a  tenant  or  cus- 
tomer ordered  or  informed  him  that  they 
didn't  want  the  heat  It  was  his  duty  to 
have  it  turned  off  and  see  that  It  was  done 
properly. 

[13]  There  were  over  700  pages  of  the 
evidence,  but  we  think  we  have  Indicated 
enough  of  the  same  upon  the  disputed  mat- 
ters to  show  that  there  was  some  evidence 
tending  to  support  the  verdict  against  appel- 
lant which,  under  the  rules  of  this  court 
is  enough  to  prevent  the  granting  of  a  new 
trial  on  account  of  the  insufficiency  thereof. 
We  find  no  error  in  the  record  against  the 
appellant  heating  company. 

There  is,  however,  another  side  to  this  ap- 
peal. After  the  appellant  heating  comiiany 
filed  its  transcript  and  perfected  its  appeal 
herein,  the  appellees  Lenhart  and  Simpson 
filed  petition  for  leave,  and  notice  to  and 
consent  of  appellant,  to  assign  errors  on  ap- 
pellant's transcript  which  leave  was  granted  ■ 
by  this  court,  and  errors  so  assigned.  The 
errors  assigned  and  relied  upon  by  appellees 
Lenhart  and  Simpson  call  in  QuesUon  the 
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rullnga  of  the  court  on  their  motion  for  Judg- 
ment against  Brownell  on  the  answers  to 
Interrogatories,  and  their  motion  for  new 
trial  as  against  Brownell.  As  to  the  first  mo- 
tion, counsel  for  Brownell  Insist  that  there 
could  have  been  no  Judgment  against  Brown- 
ell on  the  answers  to  the  Interrogatories, 
for  the  reason  that  there  was  no  finding  by 
these  answers  as  to  any  amount  of  damage 
sustained  by  appellee  as  against  Brownell, 
and  as  supporting  this  contention  cite  the 
case  of  Seivers  v.  Peter's  Box  ft  Lumber  Co., 
151  Ind.  655,  60  N.  E.  877,  52  N.  B.  399.  The 
case  cited  Is  entirely  different  from  the  one 
at  bar,  and  not  In  point  on  the  question  here 
presented.  In  the  case  cited  there  was  but 
one  defendant,  and  a  general  verdict  against 
the  plaintiff,  with  answers,  to  interrogatories, 
none  of  which  found  any  amount  of  dam- 
ages, and  the  court  In  that  case  properly  held 
that  there  were  no  "facts  found  from  which 
the  court  could,  as  a  matter  of  law,  make 
such  assessment" 

[14]  In  the  case  at  bar,  the  theory  of  the 
complaint  is  that  both  defendants  are  Joint 
tort-feasors.  Under  this  theory  of  the  com- 
plaint, and  the  proof  as  well,  if  either  or 
both  defendants  were  liable  at  all,  they  were 
liable  for  the  entire  damages  suffered  by  the 
plaintiff.  Baltes  et  al.  v.  Bass  Foundry,  etc.. 
Works,  supra,  129  Ind.  at  page  188,  28  N. 
E.  at  page  319 ;  Ashcraft  v.  Knoblock,  supra; 
Doherty  y.  Holliday,  137  Ind.  282,  32  N.  E. 
316,  36  N.  B.  907 ;  Boor  t.  Lowrey,  103  Ind. 
468,  476,  3  N.  E.  151,  63  Am.  Rep.  619; 
Everroad  v.  Gabbert,  83  Ind.  489.  There 
was  in  this  case  a  general  verdict  against 
one  of  the  defendants,  which  fixed  the 
amount  of  the  recovery. 

[15,16]  In  determining  a  motion  for  Judg- 
ment on  the  answers  to  interrogatories,  it 
is  not  only  proper,  but  It  is  the  duty  of  the 
court,  to  consider.  In  connection  therewith, 
the  general  verdict  and  the  pleadings.  In 
this  case  the  Jury  have  by  their  general  ver- 
dict found  facts  from  which  "the  court  can, 
as  a  matter  of  law,  make  such  assessment" 

[17]  We  have  found  a  more  difficult  ques- 
tion In  the  disposition  of  this  motion  upon 
Its  merits;  but  a  careful  consideration  of  the 
same  leads  us  to  the  conclusion  that  under 
the  general  denial  to  the  complaint  the 
appellee  Brownell  might  have  made  proof  of 
other  facts,  not  negatived  by  these  answers, 
which  would  have  relieved  him  from  liability, 
and  that  the  motion  was  therefore  properly 
overruled. 

[II]  Lastly  It  Is  urged  by  Lenhart  and 
Simpson  that  the  verdict  In  favor  of  Brown- 
ell was  not  sustained  by  sufficient  evidence. 
BrowneU  insists  that  for  the  purposes  of  the 
appeal  of  Lenhart  and  Simpson  the  evidence 
Is  not  in  the  record,  that  the  bill  of  excei>- 
tlons  filed  In  the  court  below  and  made  part 
of  the  record  of  this  appeal  was  not  filed 
by  Lenhart  and  Simpson,  and  was  not  filed 
within  the  time  given  them  to  file  such  bill 
of  exceptions,  and  therefore  should  not  be 


considered  in  determining  any  question  on 
the  evidence  raised  by  their  appeal.  The 
facts  with  reference  to  the  filing  of  the  bill 
of  exceptions  are  as  Brownell  claims,  but 
there  Is  a  general  bill  of  exceptions  contain- 
ing the  evidence  In  the  record  of  this  appeal 
which  was  filed  by  the  appellant  heating 
company  within  the  time  given  it  to  file 
such  bill,  and  this  bill  we  think  may  be  con- 
sidered in  determining  any  question  in  re- 
lation thereto  properly  presented  by  either 
the  original  appellant  or  these  appellants. 
After  notice  to,  and  with  the  consent  of,  the 
appellant  heating  company,  these  appellants 
were  by  this  court  permitted  to  assign  error 
on  the  transcript  of  the  original  appellants. 
This  obviated  ttie  necessity  for  filing  a  sep- 
arate transcript  by  them,  and  we  think  also 
the  necessity  for  a  second  bill  of  exceptions. 
To  hold  that  In  such  cases  a  second  bill  of 
exceptions  should  be  filed  would  add  un- 
necessarily to  the  record  and  augment  the 
costs  of  appeal,  with  no  resulting  benefit  to 
any  one.  This  view  of  this  question  can  do 
no  Injustice  to  any  of  the  parties  to  an  ap- 
peal, and  enables  the  court  to  finally  ad- 
judicate the  whole  controversy  without  a 
multiplicity  of  transcripts  and  bills  of  ex- 
ceptions, with  the  additional  costs  thereby 
occasioned.  We  have  been  cited  to  and  have 
found  no  decision  of  this  or  the  Supreme 
Court  decisive  of  this  exact  question,  but 
we  think  we  are  strongly  supported  in  our 
holding  by  the  cases  of  Feder  et  al.  v.  Field, 
117  Ind.  386,  20  N.  B.  129.  and  Merritt  v. 
Richey,  127  Ind.  400,  402.  27  N.  B.  131. 

[19]  The  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  in  favor  of  Brownell  to  our 
minds  presents  the  most  difficult  question 
raised  by  this  appeal.  In  support  of  their 
respective  contentions  as  to  the  sufficiency 
of  the  evidence,  Brownell  and  the  heating 
company  are  each  Insisting  on  the  applica- 
tion of  the  same  rule  of  law,  and  each  hopes 
thereby  to  shift  the  liability  or  be  relieved 
therefrom;  the  heating  company  contending 
that  the  proof  shows  that  their  superintend- 
ent. Thrush,  In  giving  instructions  and  direc- 
tions to  Miller  as  to  how  to  shut  off  the  wa- 
ter, "was  acting  In  the  service  of  Brownell ; 
and  Brownell,  on  the  other  hand,  Insisting 
that  his  employe,  Miller,  was  loaned  to  the 
heating  company  to  shut  off  the  water,  un- 
der the  instructions  and  directions  of  its 
general  superintendent  Thrush."  In  deter- 
mining this  question,  the  law  requires  this 
court  to  look  to  that  evidence  only  which 
tend  to  support  the  verdict,  and  to  Indulge 
all  legitimate  Inferences  that  may  be  drawn 
therefrom  in  flavor  of  such  verdict  This 
being  the  rule  by  which  this  court  is  bound, 
we  are  led  to  Inquire  what  facts  and  legiti- 
mate Inferences  can  be  drawn  from  the  evi- 
dence in  this  case  most  favorable  to 
Brownell. 

From  the  evidence  above  quoted,  we  think 
the  Jury  may  have  properly  found  that  the 
duty  of  shutting  off  the  water  from  rooms 
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12  and  13  rested  npon  the  beating  company, 
and  not  Brownell;  that  the  heating  company 
accepted  Miller  as  their  agent,  and  authoriz- 
ed him  to  shut  off  said  water,  and  gave  him 
instructions  and  directions  how  to  do  the 
same,  which  Instmcttona  and  directions  were 
wrong  and  resulted  In  the  water  heing 
shut  off  in  the  negligent  manner  charged 
In  the  complaint  There  being  some  evidence 
which,  as  we  view  it,  tended  to  prove  such 
facts  and  Inferences,  we  are,  under  the  rules 
governing  this  court,  constrained  to  hold 
that  as  to  Brownell  the  verdict  of  the  Jury 
was  sustained  by  sufflclent  evidence.  We 
find  no  error  in  the  record. 
Judgment  affirmed. 


(902  N.  T.  SZ8) 

WBIBERT  V.  HANAN. 
(Court  of  Appeals  of  New  York.    Jane  6, 1911.) 

1.  Evidence  (§  555*)— Opinion  Evidehcb— 
Admissibilitt. 

It  is  error  to  allow  an  expert  in  heating 
api>aratus  for  buildings  to  testify  to  the  radiat- 
ing surface  required  to  heat  the  rooms  in  ques- 
tion without  statin^r  their  dimensions,  and  to 
testify  to  the  capacity  of  a  boiler  which  he  has 
not  seen,  basing  his  opinion  on  the  test  of  an- 
other trailer  not  shown  to  have  t>een  of  the 
same  type,  and  without  giving  the  facts  on 
which  he  based  his  conclusion. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  i  2376;  Dec  Dig.  f  665.*] 

2.  Evidence  (i  565*)— Opinion  Bvidenob— 
Medical  Expert. 

A  medical  expert,  testifying  to  the  mental 
condition  of  a  party,  need  not  disclose  in  the 
first  instance  the  particular  facts  on  which  his 
opinion  is  based. 

[E>d.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  2376 ;   Dec.  Dig.  §  555.*] 

3.  Appeal  and  Ebbo.b  (§  1031*)— Haemucss 
Ebbob — Ebboneous  Admission  of  Evi- 
dence. 

The  court  on  appeal,  in  reviewing  the  er- 
ror of  a  referee,  in  admitting  incompetent  tes- 
timony of  an  expert  over  clearly^  stated  objec- 
tions, cannot  presume  that  his  judgment  was 
unaffected  by  the  testimony,  but  must  reverse 
the  judgment  entered  on  his  report,  where  a 
persual  of  the  evidence  indicates  that  in  all 
probability  he  assigned  considerable  weight  to 
the  testimony. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4038-4046;  Dec.  Dig.  i 
1031.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  Charles  J.  Welbert  against  Her- 
bert W.  Hanan.  From  a  Judgment  of  the  Ap- 
pellate Division  (136  App.  Div.  388,  121  N.  T. 
Supp.  36),  affirming  a  judgment  for  plaintiff 
on  the  report  of  a  referee,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

James  M.  Gray,  for  appellant  James  O. 
Tryon,  for  respondent 

WILI/ARD  BARTLBIT,  J.  This  Is  an  ac- 
tion on  a  quantum  meruit  for  work  done  and 
materials  furnished  In  the  Installation  of  a 


heating  plant  on  the.  premises  of  the  defend- 
ant The  answer  put  In  Issue  the  value  of 
the  work  done  and  materials  furnished,  and 
also  pleaded  an  express  contract  under  which 
the  plaintiff  agreed  to  install  in  the  defend- 
ant's house,  for  a  sum  not  to  exceed  |1,600, 
such  a  heating  plant  as  would  heat  the  house 
in  cold  weather  to  the  reasonable  satisfaction 
of  the  defendant,  which  agreement  the  plain- 
tiff had  totally  failed  to  perform.  The  evi- 
dence on  the  trial  indicated  that  the  defend- 
ant's  house  was  not  properly  heated  when  the 
plaintiff's  work  was  finished,  and  the  princi- 
pal question  litigated  between  the  parties  waa 
who  was  resjtonslble  for  this  condition  of 
things. 

The  defendant  contended  that  It  was  due  to 
the  inadequate  size  of  the  holler,  while  the 
plaintiff  insisted  that  the  boiler  was  large 
enough,  but  that  the  defendant's  radiators 
were  too  small.  The  referee  did  not  pass  up- 
on these  issues  spedflcally,  but  made  findings 
In  favor  of  the  plaintiff  in  substantial  accord- 
ance with  the  allegations  of  the  complaint 
and  directed  judgment  accordingly.  This 
Judgment  has  been  affirmed  In  the  Appellate 
Division  by  a  divided  court  All  the  mem- 
bers of  the  Appellate  Division  agreed  that 
two  errors  were  committed  by  the  learned 
referee  in  the  admission  of  evidence.  Three 
of  the  Justices,  however,  thought  that  these 
errors  might  properly  be  disregarded,  be- 
cause, as  was  said  in  the  opinion  below,  the 
action  "was  tried  without  a  Jury  and  before 
an  experienced  and  learned  referee."  Their 
dissenting  brethren  insisted  that  the  errors  to 
which  we  have  referred  were  grave  enough  to 
require  a  reversal  of  the  judgment 

[1,  2]  Among  the  witnesses  called  for  the 
plaintiff  was  an  expert  in  reference  to  heat- 
ing apparatus  for  buildings.  He  gave  opinion 
evidence  in  regard  to  the  capacity  of  the  boil- 
er and  radiators,  over  the  objection  of  coun- 
sel for  defendant  that  the  facts  upon  which 
his  opinion  was  based  had  not  been  stated. 
This-  witness  was  allowed  to  testify  as  to  the 
radiating  surface  required  to  beat  the  de- 
fendant's rooms  without  having  stated  what 
were  the  dimensions  of  the  rooms;  and  be 
was  also  permitted  to  testify  as  to  the  capac- 
ity of  the  boiler  (which  he  had  never  seen), 
basing  his  opinion  upon  the  test  of  another 
boiler  not  dearly  shown  to  have  been  of  the 
same  type  and  without  giving  the  facts  upon 
which  he  based  his  conclusion.  It  Is  a  gener- 
al rule  in  regard  to  the  opinion  evidence  of 
experts  that  the  facts  npon  which  the  opin- 
ion of  the  witness  Is  founded  must  be  laid  be- 
fore the  trial  court  either  by  assuming  them 
in  a  hypothetical  question  or  by  the  testi- 
mony of  the  expert  himself  If  he  has  observed 
them.  Dougherty  v.  Mllliken,  163  N.  Y.  52T, 
57  N.  E.  757,  79  Am.  St.  Rep.  608.  There  Is 
an  exception  in  the  case  of  medical  experts 
testifying  as  to  the  mental  condition  of  a  par- 
ty, where  the  particular  facts  upon  which  the 
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opinion  is  based  need  not' be  disclosed  In  the 
first  Instance.  People  y.  Faber,  199  N.  T. 
256,  92  N.  E.  674.  There  may  also  be  other 
exceptions,  but  In  the  case  at  bar  tbe  general 
rule  applied,  and  even  the  learned  counsel  for 
the  respondent,  In  his  brief  on  the  argument 
of  the  appeal  in  this  court,  concedes  that  the 
general  objection  made  to  the  admissibility 
of  this  line  of  testimony  is  probably  techni- 
cally correct. 

[3]  There  being  entire  unanimity  of  opin- 
ion In  the  court  of  Intermediate  appeal  to  the 
effect  that  the  referee  erred  In  the  rulings 
which  hare  been  mentioned,  the  proper  dlsiH)- 
Bltlon  of  the  case  here  depends  upon  the  grav- 
ity of  the  error.  We  are  nnable  to  concur 
with  tbe  prevailing  opinion  In  the  Appellate 
Division  that  It  was  not  substantial  oiongh 
to  raise  a  presumption  of  prejudice.  The  fact 
that  the  referee  Is  a  lawyer  of  recognized 
ability,  who  has  rendered  most  capable  serv- 
ice to  the  public  In  a  Judicial  capacity,  in  no 
wise  tends  to  Justify  the  Inference  that  bis 
Judgment  was  not  influenced  or -affected  by 
evidence  which  he  admitted  Into  the  record 
against  the  clearly  and  carefully  stated  bb- 
Jection  of  counsel.  On  the  contrary,  it  seems 
to  us  the  presumption  Is  Just  the  other  way. 
The  ruling  was  equivalent  to  an  express  dec- 
laration on  the  part  of  the  referee  that  he  re- 
garded the  evidence  which  he  thus  admitted 
as  entitled  to  probative  force;  and  a  perusal 
of  all  the  testimony  Indicates  that  In  all 
probability  he  did  assign  considerable  weight 
to  the  evidence  In  question  In  reaching  the 
conclusion  that  the  plaintiff  was  entitled  to 
prevail  in  the  action.  The  case  would  be 
very  different  if  the  referee  had  stricken  out 
the  objectionable  testimony,  and  had  stated 
in  his  report  that  he  had  decided  the  Issues 
wholly  on  the  other  and  proper  evidence  in 
the  record,  without  regard  to  that  thus  elimi- 
nated from  consideration.  An  appellate  court 
might  well  have  confidence  that  an  experienc- 
ed referee  or  trial  Judge  would  be  able  to  dis- 
regard testimony  which  he  had  originally  ad- 
mitted under  the  mistaken  impression  that  it 
was  properly  recelvaMe.  Nothing  of  the  kind 
was  done  here,  however;  and  we  cannot  re- 
sist the  conclusion  that  the  issues  In  this  ac- 
tion were  determined  against  the  defendant 
upon  objectionable  evidence  which  affected 
the  decision. 

In  behalf  of  tbe  defendant  it  Is  contended 
that.  Inasmuch  as  the  plaintiff  contracted  to 
do  a  completed  Job  which  would  effect  a  spe- 
dflc  result,  the  proper  measure  of  his  recov- 
ery should  have  been  the  value  of  the  com- 
pleted work,  and  not  the  value  of  the  specific 
Items.  This  question  would  be  presented  for 
consideration,  if  there  had  been  a  finding  or 
request  to  find  that  the  plaintiff's  work  was 
done  under  a  contract  whereby  he  undertook 
to  heat  the  premises  to  the  reasonable  satis- 
faction of  the  defendant  as  alleged  in  the  an- 
swer; but  there  is  no  such  finding,  nor  any 


request  so  to  find,  and  therefore  we  cannot 
pass  upon  this  question. 

By  reason,  however,  of  the  erroneous  rul- 
ings which  have  been  considered,  the  Judg- 
ment should  be  reversed,  and  a  new  trial 
granted,  costs  to  abide  the  event. 

CDLLEN,  O.  J.,  and  HAIOHT,  WBENBDEl, 
HISCQOK,  CHASER  and  COLLIN,  JJ.,  con- 
cur. 

Judgment  reversed,  etc. 


(2(a  N.  T.  em 

MULLIN  y.  GENESEE  COtJNTT  ELEC- 
TRIC LIGHT,  POWER  &  GAS  CO. 

(Court  of  Appeals  of  New  York.    May  80, 
1911.) 

1.  Mastbb  aitd  Sbbvant  (1 107*)— Sate  Placb 
T9  WoBK— Place  Inhkbbwti.t  DANOEBons. 

'  The  rule  requiring  a  master  to  furaisb  a 
safe  place  to  work  does  not  apply,  where  the 
prosecution  of  the  work  itself  makes  tbe  place 
and  creates  the  danger.  , 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  M  19»-202,  212,  254,  255 ; 
Dec  Dig.  i  107.*J 

2.  Master  and  Skbvant  ({  196*)— Feixow 
Sebvant— Wats  and  Places  fob  Wobk— 
Linemen. 

Where  a  lineman  was  engaged  in  the  con- 
struction of  a  line  of  wires,,  working  with 
other  gangs,  each  of  which  did  separate  parts 
of  the  work,  but  all  of  whom  were  controlled 
by  one  superintendent  and  one  foreman,  and 
was  Injured  by  the  falling  of  a  pole  on  which 
he  was  working,  and  which  had  been  set  by  a 
gang  of  pole  setters,  tbe  negligence  of  the  pole 
Betters  was  the  negligence  of  his  fellow  servants 
in  a  detail  of  their  common  work,  for  which 
the  master  is  not  liable  at  common  law. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  t  196.*] 

Appeal  from  Supreme  Court,  Appellatu 
Division,  Fourth  Department. 

Action  by  John  Mullin  against  the  Genesee 
County  Electric  Light,  Power  &  Gas  Com- 
pany. From  a  Judgment  of  the  Appellate 
Division  in  the  Fourth  Department  (136  App. 
Div.  918,  120  N.  Y.  Supp.  1186),  affirming  a 
Judgment  entered  upon  a  verdict  for  plain- 
tiff, defendant  appeals.  Reversed,  and  new 
trial  granted. 

Safford  E.  North,  for  appellant  John  3. 
Mclnerney,  for  respondent. 

WERNER,  J.  The  plaintiff,  a  lineman 
employed  by  the  defendant  on  the  18th  day 
of  July,  1907,  was  injured  by  the  falling  of 
a  pole  which  was  part  of  a  line  of  wires 
then  in  course  of  construction  In  Genesee 
county  for  the  transmission  of  electric  power. 
The  action  was  commenced  under  the  em- 
ployer's liability  act  (Consol.  Laws  1909,  c. 
31),  and  the  notice  required  by  that  statute 
seems  to  have  been  served.  That  theory  was 
abandoned  at  the  trial,  however,  and  the 
case  went  to  the  Jury  as  one  at  common  law, 
involving  the  question  whether  the  defend- 
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ant,  as  employer,  had  discharged  Its  duty  to 
the  plaintiff  to  furnish  him  a  reasonably 
safe  place  in  which  to  work.  Had  there 
been  an  adherence  at  the  trial  to  tlie  theory 
of  the  complaint  that  this  is  an  action  prop- 
erly brought  under  the  employer's  liability 
act,  it  is  quite  probable  that  the  plaintiff 
would  have  succeeded  in  getting  a  rerdlct 
which  he  could  hare  sustained  on  appeal; 
but  his  determination  to  present  his'  cause 
of  action  as  one  at  common  law  lias  brought 
into  the  case  a  common-law  rule  whidi  ia 
fatal  to  his  Judgment. 

The  record  discloses  that  at  the  time  of 
the  accident  to  the  plaintiff  the  defendant 
was  engaged  in  constructing  through  Genesee 
county  a  line  of  poles  and  wires  for  the  con- 
veyance of  electric  power.  The  plaintiff,  an 
esperlenced  lineman,  had  worked  for  the 
defendant  about  nine  days  previous  to  the 
accident.  The  force  of  men  engaged  in  the 
construction  of  this  line  was  divided  intib 
"gangs,"  each  of  which  performed  different 
,  parts  of  the  work,  hut  all  were  subject  to 
the  control  of  a  superintendent  and  a  fore- 
man, both  of  whom  gave  orders  and  hired 
and  discharged  men.  Broadly  stated,  the 
force  was  divided  into  the  "ground  men," 
\vho  dug  the  holes;  the  "framers,"  who 
trimmed  and  prepared  the  poles;  the  "pole 
setters,"  who  placed  the  poles;  and  the  "line- 
men," who  strung  the  wires.  That  this  divi- 
sion of  labor  was  not  strictly  observed  Is 
evident  from  the  fact  that  the  plaintiff,  al- 
though a  lineman,  had  assisted  in  trimming 
poles.  He  had  nothing  to  do,  however,  vrlth 
the  digging  of  the  holes  or  the  setting  of  the 
poles.  On  the  day  of  the  accident  he  waa 
engaged  with  others  in  stringing  wires.  The 
ends  of  the  wires,  three  in  number,  were 
fastened  into  boles  drilled  into  a  triangular 
piece  of  iron,  called  a  "running  hoard,"  at 
the  opposite  end  of  which  there  was  another 
hole,  into  which  was  fastraed  a  heavy  rope. 
This  rope  was  thrown  over  the  crossarm  on 
the  first  pole,  a  team  was  attached  to  the 
further  end  of  the  rope,  and  the  line  was 
thus  drawn  forward  until  the  running  board 
reached  the  cross-arm,  where  a  lineman  was 
stationed,  who  gave  the  signal  for  the  team 
to  stop  until  be  could  lift  the  running  board 
so  that  it  would  clear  the  cross-arm,  and 
when  this  had  been  done  the  teamster  was 
signaled  to  go  forward.  This  process  waa 
repeated  from  pole  to  pole.  When  the  line 
reached  a  pole  at  which  the  plaintiff  had 
been  stationed,  he  ascended.  The  running 
board  had  nearly  reached  the  pole  when  he 
gave  the  teamster  the  usual  signal  to  stop. 
Having  lifted  the  running  board  so  that  it 
would  clear  the  cross-arm,  he  gave  the  signal 
to  go  on.  At  that  Juncture  the  strain  of  the 
line  caused  the  pole  to  fftll,  and  the  plaintiff 
was  thrown  to  the  ground  with  such  violence 
as  to  sustain  personal  injuries.  It  appears 
that  this  pole  was  one  of  a  number  which 
had  been  set  in  low,  soft,  marshy  earth. 
There  was  evidence  which  would  have  Justified 


,  the  Jury  In  finding  that  this  particular  pole 
i  had  not  been  properly  set,  and  that  this  cir- 
cumstance had  been  brought  to  the  attention 
of  defendant's  foreman  before  the  happening 
of  the  accident  to  the  plaintifC  There  was 
other  testimony  from  which  the  Jury  were 
also  authorized  to  find  that  the  plaintiff  bad 
nothing  to  do  with  the  setting  of  this  pole, 
that  be  bad  no  actual  knowledge  of  its  un- 
safe condition,  and  was  not  chargeable  with 
notice  thereof. 

At  the  close  of  the  plaintiff's  case  the 
counsel  for  the  defendant  moved  for  a  non- 
suit upon  the  usual  ground  that  the  plaintiff 
had  failed  to  establish  negligence  on  the  part 
of  the  defendant,  and  on  the  further  ground 
"that  the  negligence.  If  any,  was  that  of  the 
fellow  servant  of  the  plaintiff,  for  wliich 
the  defendant  is  not  responsible."  To  this 
the  trial  court  replied,  "I  think  there  is  a 
question  of  fact  here  for  the  Jury  as  to 
whether  or  not  the  defendant  exercised  rea- 
sonable care  in  providing  a  reasonably  safe 
place  for  Mullln  to  do  his  work,"  and  there- 
upon the  motion  for  a  nonsuit  was  denied. 
To  this  ruling  the  defendant's  counsel  ex- 
cepted, and  in  doing  so  he  further  moved  for 
a  nonsuit  upon  the  specific  ground  that  the 
rule  requiring  a  master  to  furnish  his  serv- 
ants with  a  reasonably  safe  place  In  which 
to  work  has  no  application  to  this  case. 
That  motion  was  also  denied,  and  the  de- 
fendant's counsel  again  excepted  The  same 
question  was  raised  by  exception  to  the  re- 
fusal of  the  trial  court  to  nonsuit  the  plain- 
tiff at  the  close  of  the  evidence,  and  by  ex- 
ception to  the  charge  to  the  Jury. 

[1]  From  what  we  have  already  said  it 
Is  evident  that  the  case  turns  upon  the  ques- 
tion whether  it  was  the  defendant's  duty  to 
furnish  the  plaintiff  with  a  safe  place  in 
which  to  work.  To  state  it  differently,  the 
question  is  whether  the  general  rule  that  it 
is  the  duty  of  the  master  to  exercise  reason- 
able care  to  provide  a'  fairly  safe  working 
place  for  his  servants  applies  to  a  case  like 
the  one  at  bar.  That  rule  does  not  apply 
"where  the  prosecution  of  the  work  itself 
makes  the  place  and  creates  the  danger." 
O'Oonnell  v.  Clark,  22  App.  Div.  466,  48  N. 
Y.  Supp.  74;  Stourbridge  v.  Brooklyn  City 
R.  R.  Co.,  9  App.  Div.  129,  41  N.  I.  Supp. 
128;  Citrone  v.  O'Rourke  Engineering  Con- 
struction Co.,  188  N.  Y.  339,  80  N.  E.  1092, 
19  L.  R.  A.  (N.  S.)  340;  Capasso  v.  Wool- 
folk,  168  N.  X.  472,  476,  57  N.  E.  760;  Perry 
V.  Rogers,  157  N.  T.  251,  61  N.  B.  1021.  The 
reason  for  this  exception  to  the  general  rule 
is  that  it  would  be  manifestly  absurd'  to 
I  hold  a  master  to  the  duty  of  providing  a 
:  safe  place,  when  the  very  work  in  which 
:  the  servant  is  eugaged  makes  it  unsafe. '  If 
i  a  man  is  engaged  in  tearing  down  a  house, 
I  he  is  constantly  exposed  to  dangers  of  his 
own  creation;  and  in  such  a  case  all  those 
j  who  are  engaged  in  the  same  common  pur- 
pose are  fellow  servants  for  whose  negli- 
gence in  executing  the  details  of  the  work 
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the  master  Ig  not  liable,  eyen  tbongb  "tbe 
«'ork  is  done  In  successive  stages,  different 
parts  thereof  being  devolved  upon  different 
persons,  and  the  labor  x)erformed  by  one  set 
of  employes  being  prior  in  time  to  that  per- 
formed by  another  set."  Oitrone  v.  O'Rourke 
Engineering  Constr.  Co.,  188  N.  T.  843,  80 
N.  E.  1093,  19  L.  R.  A  (N.  S.)  840,  supra, 
and  cases  there  cited. 

[2]  In  the  case  at  bar  tbe  evidence  tended 
to  establlsb  that  tbe  pole  wbicb  fell  with 
tbe  plaintiff  had  not  been  properly  set  If 
tbe  work  of  setting  poles  was  a  part  of  the 
construction  of  this  electric  line,  it  follows 
that  It  was  part  of  tbe  very  work  which 
created  tbe  place  In  which  the  plaintiff  was 
called  upon  to  work,  and  that  the  negligence 
of  the  pole  setters  was  tbe  negligence  of  the 
plaintiff's  fellow  servants  in  a  detail  of  the 
work  in  pursuit  of  the  common  purpose  in 
which  all  were  engaged.  We  do  not  see 
bow  the  case  can  be  open  to  any  other  view. 
If  this  had  been  a  completed  line,  upon  wblcb 
tbe  plaintiff  bad  been  employed,  to  string 
additional  wires,  he  would  find  support  in 
tbe  cases  of  McGnlre  v.  Bell  Telephone  Co., 
167  N.  Y.  208,  210,  60  N.  E.  433,  62  L.  R.  A. 
437,  Kranz  v.  L.  I.  By.  Co.,  123  N.  Y.  1,  26 
N.  B.  206,  20  Am.  St  Bep.  716,  Finn  v.  Cas- 
sidy,  166  N.  T.  584,  69  N.  E.  3U,  68  Lw  R. 
A.  877,  and  other  similar  cases  upon  which 
be  relies.  But  this  was  not  a  completed  line. 
Tbe  work  of  setting  the  poles  and  tbe  work 
of  stringing  wires  were  details  of  tbe  com- 
mon employment,  performed  at  different 
times  and  by  different  men,  but  all  in  tbe 
process  of  creating  the  very  place  In  which 
tbe  plaintiff  met  with  his  injury.  We  can- 
not dlsUnguleh  the  case  at  bar  from  tbe 
Gitrone  Case,  ^nd  that  is  enough  to  render 
further  discussion  unprofitable. 

The  Judgment  must  be  reversed,  and  a  new 
trial  granted ;  costs  to  abide  tbe  event 

CUIiLEN,  0.  J.,  and  HAIGHT,  WIIXARD 
BABTLETT,  HISCOCK,  CHASE,  and  COL- 
UN,  JJ.,  concur. 

Judgment  reversed,  etc. 


(202  N.  T.  tU) 

BARNBS  et  aL  T.  SOHTHFIEIiD  BEACH 
B.  CO.  et  al. 

(Court  of  Appeals  of  New  York.    May  80, 
1911.) 

Baiusoadb  (S  72*)— Bight  or  Wat— Condi- 
tion Subsequent. 

After  a  railroad  had  acquired  title  to  a 
right  of  way  through  certain  mortgaged  prem- 
ises, it  obtained  from  the  mortgagee  release  of 
so  much  of  tbe  mortgaged  land  as  was  included 
in  its  right  of  way.  The  release  provided  that 
the  property  was  released  for  railroad  purposes 
only,  and  that  if  a  railroad  was  not  construct- 
ed and  in  operation  over  tbe  released  land  by 
June  16,  1901.  or  the  premises  were  used  for 
other  than  railroad  puiposes,  they  should  be 
again    subject    to    the    lien    of    the    mortgage. 


Held,  that  such  provision  was  a  condition  sub- 
sequent, and  not  a  covenant  to  build  the  rail- 
road, so  that,  on  the  railroad's  default,  tbe  re- 
lease terminated,  and  the  land  again  became 
subject  to  the  mortgage  without  re-entry  or 
any  action  on  the  part  of  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Bailroada, 
Dec.  Dig.  {  72.*] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Action  by  Sarah  H.  Barnes  and  another 
against  tbe  Soutbfleld  Beach  Railroad  Com- 
pany and  others.  From  a  Judgment  (136  App. 
Div.  896,  120  N.  Y.  Supp.  616)  for  plaintiffs, 
defendant  Soutbfleld  Beach  Railroad  Compa- 
ny appeals.    Affirmed. 

See,  also,  199  N.  Y.  520,  92  N.  E.  1077. 

Lewis  H.  Freedman,  for  appellant  John 
Brooks  Leavitt,  for  respondents. 

GRAY,  J.  The  action  was  brought  to  fore* 
close  a  mortgage  and  tbe  appellant  railroad 
company  was  made  defendant  as  claiming 
some  Interest  in  tbe  mortgaged  premises  ad- 
verse to  tbe  plaintiffs.  These  premises  con- 
sisted In  a  tract  of  land  on  tbe  southeasterly 
shore  of  Staten  Island,  and,  after  tbe  execu- 
tion of  tbe  mortgage  to  the  plaintiffs,  tbe 
owner  and  mortgagor  conveyed  a  strip  to  tbe 
company  through  the  tract,  upon  which  to 
build  its  railroad.  A  proposed  terminal  of 
this  road  would  be  near  to  a  beach,  which 
tbe  plaintiffs  owned  and  bad  Improved  for 
use  as  a  summer  resort.  Desiring  to  lift  the' 
lien  of  the  mortgage  from  its  land,  the  com- 
pany applied  to  the  plaintiffs  for,  and  obtain- 
ed, an  instrument  of  release,  to  the  granting 
of  which  the  plaintiffs  were  moved  by  tbe  ex- 
pectation of  profit  from  bringing  visitors  to 
their  beach.  The  instrument  was  executed  in 
August  1900.  It  recited  the  facts  of  the 
plaintiffs'  mortgage  and  of  the  company's 
ownership,  and,  after  proceeding  to  grant,  re- 
lease and  quitclaim,  by  description,  so  much 
of  the  mortgaged  land  to  the  company,  then, 
continued  as  follows:  "This  property  is  re- 
leased to  the  said  party  of  tbe  second  part 
(tbe  railroad' company),  its  successors  and  as- 
signs, tot  railroad  pnrt)oses  only,  and  in  case 
a  railroad  is  not  constructed  and  in  opera- 
tion on  tbe  same  by  June  15,  1901,  and  in 
case  said  premises  are  used  for  other  than 
railroad  purposes,  the  said  premises  hereby 
released  are  to  become  a  part  of  the  mortgag- 
ed premises  and  be  subject  to  tbe  Hen  of  said 
mortgage,  as  If  this  release  had  not  been 
made."  The  rest  of  this  unnecessarily  long 
Instrument  dealt  with  the  subject-matter,  as 
though  it  had  been  some  grant  of  an  estate, 
or  Interest,  In  land.  Including  a  habendum 
clause.  The  preparation  of  such  an  instru- 
ment displayed  great  ignorance  of  the  law 
and  of  what  was  necessary  to  express  the 
agreement  of  the  parties.  That  agreement 
was  simply  a  release  of  tbe  mortgage  Hen 
conditioned  upon  tbe  railroad  being  In  opera- 
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ttoa  by  the  date  fixed.  The  plalntlfls,  aa 
mortgagees,  bad  no  title  to  the  lands,  and,  of 
coursei  they  could  grant  no  estate  In  them. 
The  company  had  all  the  estate  that  could  be 
conveyed  and  held  It,  subject  only  to  the  Hen 
of  the  prior  mortgage.  The  mortgagees  were 
not  In  possession  and  all  they  could  do  was 
either  to  release  absolutely  their  lien,  or  to 
agree  to  do  so  upon  some  condition.  So  that, 
however  extraordinary  this  Instrument,  the 
question  la.  Was  it  operative  for  any  pur- 
pose? 

What,  stripped  of  its  irrelevant  and  Imper- 
tinent clauses  and  verbiage,  did  the  parties 
intend  and  accomplish  by  it?  I  think  that 
the  plalntltTs,  who  alone  executed  the  instru- 
ment, intended  to  release  tlie  lien  of  their 
mortgage  upon  the  condition,  subsequently  to 
be  performed,  that  the  railroad  should  be  in 
operation  by  June  15,  1901,  and  that,  there- 
after, the  land  should  not  be  used  for  other 
than  railroad  purposes.  The  company  owned 
the  land;  but  could  not  free  it  from  the 
plaintiffs'  Hen,  unless  with  their  consent  and 
upon  any  lawful  condition  they  might  see  fit 
to  impose.  The  company  could  go  on  with  the 
building  and  operation  of  Its  railroad,  not- 
withstanding the  mortgage  Uen,  or  it  could 
earn,  or  acquire,  a  release  of  the  lien  by  per- 
formance of  the  condition  imposed.  It  is  ar- 
gued by  the  appellant  that  this  clause  in  the 
instrument,  if  doubtful,  should  be  construed 
as  a  covenant  and  not  aa  a  condition.  How- 
ever inartifldally  drawn,  I  think  that  It  must 
I>e  treated  as  a  condition,  upon  the  breach  of 
which  the  obligation  of  the  plaintiffs  ceased 
and  the  company  lost  its  right  to  a  release  of 
the  Hen.  There  was  no  promise  by  the  com- 
pany to  do  anything,  and  hence  no  covenant 
with  the  plaintiffs;  but  there  was  a  condi- 
tion which.  If  and  as  performed,  would  enti- 
tle it  to  hold  the  land  freed  from  the  Hen.  It 
is  true  that  the  clause  is  not  declared  to  be 
a  condition  and  does  not  contain  words  usu- 
ally employed  in  connection  with  a  condition; 
but  that  is  not  always  the  test  and  this  is  a 
case  where  the  qnestlon  of  whether  a  clause 
Is  a  covenant,  or  a  condition,  is  to  be  deter- 
mined by  the  apparent  intention  of  the  par- 
ties, rather  than  by  any  fixed  rules  of  con- 
struction, or  upon  the  precise  form  of  words. 
Technical  rules  must  generally  yield  to  the 
aM>lication  to  the  contracta  of  parties  of 
good  sense  and  reason.  Post  v.  Well,  116  N. 
Y.  361,  370,  22  N.  EL  14S,  6  L.  R.  A.  422,  12 
Am.  St  R^.  809.  The  situation  of  the  par- 
ties and  the  purpose  of  this  release  plainly 
show  a  condition  subsequent  to  have  been  in- 
tended. The  clause  goes  to  the  whole  of  the 
consideration ;  which  was,  as  found  by  the 
trial  court,  that  there  should  be  a  railroad  In 
operation  at  a  time  when  the  ensalng  sum- 
mer season  began  and  such  a  continuing  use 
thereafter  of  the  land. 

The  company  being  In  defbolt  as  to  the 
completion  of  its  railroad  on  June  ISth,  the 


default  operated  to  terminate  the  conditional 
agreement  to  release,  and  to  defeat  any  claim 
of  the  company  thereunder.  There  could  be^ 
of  course,  no  re-entry  by  the  plalnttffs;  for 
no  estate  had  been  created,  and  the  plaintiffs 
had  no  right  to  the  possession  of  the  land. 
Nor  was  any  action  necessary  to  be  Instituted 
by  them  to  enforce  any  forfeiture.  The  land 
was  not  released  from  the  Hen,  and  the  in- 
strument simply  had  failed  to  be  operative 
in  the  company's  favor.  The  equitable  ac- 
tion, which  the  plaintiffs  did  institute,  shorii- 
ly  after  June  15th,  to  set  aside  the  release, 
was  absolutely-  futile;  for  the  court  could 
give  them  nothing  they  did  not  already  pos- 
sess. It  could  add  nothing  to  their  rights  un- 
der the  mortgage  in  its  fullest  scope.  It 
may  have  served  the  purpose,  somewhat  cum- 
brously,  of  notifying  the  company  of  the  at- 
titude of  the  plaintiffs,  as  intending  no  waiv- 
er of  their  rights  and  no  indulgence,  and  that 
is  all.  When,  in  1908,  upon  the  maturity  and 
nonpayment  of  the  debt  secured  by  the  mort- 
gage, these  plaintiffs  commenced  this  action 
of  foreclosure,  the  appellant's  interest  in  the 
mortgaged  premises  was  subject  to  the  mort- 
gage  lien,  and  therefore  the  judgment  appeal- 
ed from  should  be  affirmed. 

CniiLEN,  C.  J.,  and  VANN,  WILLARD 
BARTLETT,  HISCOCK,  CHASE,  and  COb- 
LIN,  JJ.,  coQCur. 

Judgment  affirmed,  with  ooata. 

(Zn  N.  T.  166.) 

STIBBEL  et  al.  v.  OROSBESCk 

(Court  of  Appeals  of  New  Toik.    May  80^ 
1911.) 

1.  Relbask  (I  12*)— Parol  EmosNci  — Na- 
ture OP  iRSTBDIiUfTB  —  "BXSCUTOBT  IlT- 
BTBDMEHT." 

Releases,  being  merely  declarations  or  ad- 
missioDS  in  writing,  are  not  executory  Inatni- 
ments,  within  Code  Civ.  Ptoc.  S  840.  providing 
that  a  seal  upon  an  executory  instrument  ii 
only  presninptiye  evidence  of  sufficient  consid- 
eration, and  Iience  the  consideration  for  a  re- 
lease under  seal  cannot  be  diaproved. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  $  19 ;   Dec.  Dig.  i  12.*] 

2.  Reueask  (I  10*)— VALiDrnr— Dblivbbt. 

To  be  valid,  a  release  must  be  delivered. 
[Ed.    Note.— For    other    cases,    see    Release^ 
Cent.  Dig.  |  17 ;    Dec  Dig.  I  10.*] 

3.  Evidence  (|  444*)— Pabol  Evidence— Rb» 
LEASE— Delivery    on    Continoenct. 

A  general  release  signed,  sealed,  and  de- 
livered may  be  shown  by  parol  to  bave  been 
delivered  to  take  effect  on  a  contingency  which 
hag  never  happened. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
Cent  Dig.  H  1929-1944;    Dec.  Dig.  |  444.»] 

4.  Release  (|  53*)— PLEAniNO— Reflt— Bvi- 
oence. 

In  an  action  on  a  note  in  which  defendant 
pleaded  a  release,  plaintiff's  reply  alleging  that 
the  release  was  intrusted  to  the  defendant 
with  the  understanding  that  it  was  not  to  have 
effect  as  a  release  and  was  to  be  returned  oa 
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demand,  did  not  plead  a  conditional  delivery  of 
the  release,  and  hence  evidence  of  that  fact  waa 
improperlj  received. 

[Kd.  Note. — For  other  cases,  see  Bflease, 
Cent.  Dig.  §  93;   t>ec  Dig.  j  53.*] 

Appeal  from  Supreme  Ciourt,  Appellate 
Division,  First  Department. 

Action  by  Samuel  J.  Stlebel  and  others 
against  John  Grosberg.  From  a  judgment 
of  the  Appellate  Division  (137  App.  Div.  275, 
121  N.  Y.  Supp.  823)  affirming  a  Judgmeui 
for  plaintilTs,  defendant  appeals.  Reversed 
and  remanded. 

Solomon  Hanford,  for  appellant.  Bamett 
L.  Hollander,  for  respondents. 

HAI6HT,  X  This  action  was  brought  to 
recover  the  amount  of  a  promissory  note  exe- 
cuted by  the  defendant  on  the  Slst  day  of 
December,  1906.  in  which  be  promised  to  pay 
to  the  plaintiffs  on  demand  the  sum  ot 
$37,372.87,  with  interest  The  defense  inter- 
posed by  the  defendant  was  a  written  re- 
lease, signed,  sealed,  and  delivered  by  the 
plaintiffs  to  him  on  the  31st  day  of  Decem- 
ber, 1907.  A  reply  was  served  by  the  direc- 
tion of  the  conrt,  in  which  the  plalntitfs  al- 
leged that  the  release  was  given  or  intrusted 
to  the  defendant  with  the  understanding  that 
it  was  not  to  have  a  legal  Inception  or  ef- 
fect as  a  release,  or  as  a  delivery,  and  was 
to  be  returned  upon  demand.  There  was  no 
allegation  in  the  reply  to  the  effect  that  the 
release  was  delivered  conditionally  to  become 
operative  in  case  the  defendant  should  be 
forced  into  bankruptcy ;  and,  in  case  he  was 
not  adjudged  a  bankrupt,  that  the  release 
should  be  returned  to  the  plaintiffs. 

Upon  the  trial  of  the  case  after  the  Jury 
had  been  impaneled,  the  counsel  for  the  de- 
fendant moved  the  court  for  Judgment  on  the 
pleadings,  thus  bringing  up  for  the  determi- 
nation of  the  court  the  question  as  to  whether 
the  reply  contained  aity  allegations  that 
would  nullify  the  release.  The  court  denied 
the  defendant's  motion,  and  an  exception  was 
taken.  Thereupon  the  plaintiffs'  counsel 
opened  Us  case  to  the  Jury,  stating  what 
he  proposed  to  prove  relating  to  the  release, 
and  then  the  defendant's  counsel  again  moved 
for  Judgment  upon  the  opening,  which  mo- 
tion was  also  denied  and  exception  taken. 
Thereupon  one  of  the  plaintiffs  was  sworn 
as  a  witness,  and  gave  testimony  under  the 
objection  and  exception  of  the  defendant,  to 
the  effect  that  the  defendant  had  applied  to 
him  for  a  release,  stating,  in  substance,  that 
he  had  been  sick  and  had  lost  all  that  he 
bad ;  that  one  of  his  creditors  had  commenc- 
ed action  against  him;  that  he  could  not 
pay  and  would  be  compelled  to  go  into  bank- 
mptcy  imlesfl'he  could  stave  it  off;  that  he 
considered  the  plaintiffs'  claim  a  debt  of 
honor  which  'he  would  pay  when  he  was  able 
to  do  so;  that  he  wanted  a  release  which 
be  would  only  use  provided  he  was  forced 
Into  bankruptcy;   If  he  did  not  have  to  go 


through  bankruptcy,  he  would  return  it. .  The 
plaintiffs  then  called  the  defendant  as  a 
witness,  and  showed  from  him  that  he  had 
not  been  forced  into  bankruptcy,  and  then 
rested.  The  defendant  offered  no  testimony 
in  his  own  behalf,  but  moved  for  a  direction 
of  a  verdict  in  his  favor,  "on  the  ground 
that  the  release  is  conclusive  upon  the  par- 
ties, being  a  deed  executed  by  the  plaintiffs 
and  now  shown  to  have  been  duly  delivered. 
It  was  turned  over  as  a  valid  Instrument 
at  the  time  It  was  delivered  and  could  not 
be  accompanied  by  any  condition  resting  in 
parol,  and  it  was  not  pleaded  In  the  reply 
that  there  was  any  parol  condition  In  regard 
to  the  delivery."  The  motion  of  the  defend- 
ant was  denied  and  exception  taken,  and  a 
verdict  was  directed  in  favor  of  the  plain- 
tiffs for  the  amount  of  the  note,  with  inter- 
est, to  which  an  exception  was  also  taken. 

The  questions  thus  presented  are: 

First  Can  a  written  release  under  seal 
be  shown  to  have  been  delivered  conditional- 
ly upon  the  happening  of  an  event  in  the 
future  upon  an  oral  agreement  tliat  It  should 
be  returned  in  case  the  event  did  not  happen? 

Second.  Was  the  conditional  delivery 
properly  pleaded  in  plaintiffs'  r^ly? 

[11  At  common  law  the  seal  to  a  written 
Instrument  was  conclusive  evidence  of  a  suffi- 
cient consideration,  and  its  conclusive  char- 
acter could  not  be  changed  by  parol  testi- 
mony. This  rule  of  the  coqimon  law,  how- 
ever, was  modified  by  the  statute  (2  B.  S. 
406,  I  77),  which  is  now  embraced  in  our 
Code  of  Civil  Procedure,  t  840,  which  pro- 
vides that  a  seal  upon  an  executory  instru- 
ment hereafter  executed,  Is  only  presumptive 
evidence  of  a  sufficient  consideration,  whicb 
may  be  rebutted,  as  if  the  instrument  was 
not  sealed.  Neither  a  receipt  nor  a  release 
is  a  contract  or  an  executory  instrument 
Tliey  are  merely  declarations  or  admissions 
in  writing,  and  consequently  it  was  held 
that  the  modification  of  the  statute  with  ref- 
erence to  seals  upon  executory  instruments 
does  not  extend  to  releases,  which,  when  un- 
der seal,  continue  to  be  conclusive  evidence 
of  a  sufficient  consideration.  Gray  t.  Barton, 
55  N.  T.  68-71,  14  Am.  Hep.  181;  Ryan  v.' 
Ward,  48  N.  Y.  204-208,  8  Am.  Rep.  639. 

For  upwards  of  a  centnry,  or  from  the 
case  of  Fitch  y.  Sutton,  6  East  Rep.  230, 
down  to  the  cases  above  cited,  it  has  been 
repeatedly  held  that  the  giving  of  a  receipt 
in  full  payment  by  a  creditor  of  an  undis- 
puted account  or  claim  does  not  conclude 
him  from  recovering  the  balance,  although 
the  receipt  was  given  with  knowledge  and 
there  was  no  error  or  fraud.  The  reason 
for  so  holding  was  that  the  receipt  not  being- 
under  seal,  was  not  conclusive  upon  the  quen- 
tlon  of  consideration;  and,  upon  It  appear- 
ing that  there  was  no  consideration  for  the 
receipt  it  became  of  no  binding  force.  Of 
course,  this  rule  has  no  application  to  claim« 
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or  accounts,  whicb  are  in  dispute,  In  wblcli 
tbe^  parties  agree  upon  a  compromise,  or 
where  a  receipt  is  given  for  unliquidated  de-' 
mands.  C!oon  y.  Knap,  8  N.  T.  402,  59  Am. 
Dec.  602;  Kellogg  v.  Ridiards,  14  Wend. 
116.  It  therefore  follows  that  liquidated  and 
undisputed  claims  or  accounts  can  be  dis- 
charge by  payment,  or  by  the  creditor  exe- 
cuting a  release  under  seal,  by  which  he  pre- 
cludes himself  from  attacking  the  considera- 
tion for  the  release. 

[2,  3]  A  release,  howeyer,  must  be  dellrer- 
ed  in  order  to  become  effective.  The  delivery 
is  a  separate,  independent  act  from  that  of 
executing  it  The  same  Is  true  with  reference 
to  a  deed  of  real  estate.  It  has  to  be  deliver- 
ed in  order  to  pass  title  and  the  right  of 
possession  of  lands.  The  effect  of  a  delivery 
of  a  deed  cannot  be  changed  by  parol  testi- 
mony. Hamlin  v.  Hamlin,  192  N.  T.  164,  84 
N.  E.  805.  The  reason  for  this  rule  is  that 
the  title  and  right  of  possession  passes  to 
the  grantee  upon  delivery,  and  no  person 
would  be  secure  in  bla  title  and  possession 
of  real  estate  if  it  conld  be  destroyed  by 
oral  testimony.  Tbe  appellant  claims  that 
tbe  same  rule  should  apply  to  the  delivei? 
of  a  release;  that  the  effect  of  such  a  de- 
livery cannot  t>e  subsequently  changed  by 
parol  testimony.  Our  attention  has  not  been 
called  to  any  case  in  this  court  In  which 
this  precise  question  bag  bem  decided. 

In  tbe  case  ot  Reynolds  v.  Rotrinson,  110 
N.  Y.  664,  18  N.  E.  127,  a  question  arose  up- 
on a  finding  of  a  contract  for  the  purchase 
,  and  sale  of  lumber  on  credit  accompanied 
by  an  oral  understanding  of  tbe  parties  that 
tbe  delivery  sbonld  be  contingent  npon  sat- 
isfactory reports  of  commercial  agencies  as 
to  the  pecuniary  responsibility  of  the  plaln- 
tUf.  In  that  case  we  have  a  writing  which 
is  in  form  a  complete  contract  which  has 
been  dell\;ered  upon  a  parol  condition  th^t 
it  was  not  to  become  binding  until  tbe  hap- 
pening of  a  future  event  that  bad  not  oc- 
curred, and  it  was  held  £hat  tbe  condition 
might  be  proven  by  parol. 

In  the  case  of  Blewltt  t.  Boorum,  142  N. 
Y.  357,  37  N.  E.  119,  40  Am.  St  Rep.  600, 
the  action  was  brought  to  obtain  an  account- 
ing, and  for  damages  by  reason  of  the  viola- 
tion of  a  contract  under  seal,  entered  Into 
between  tbe  parties  in  relation  to  tbe  right 
to  manufacture  and  sell  a  temporary  binder 
for  books.  Tbe  defendants  admitted  the  exe- 
cution of  tbe  contract  but  alleged  that  it 
bad  been  delivered  upon  tbe  parol  condition 
that  it  was  not  to  operate  as  a  contract  until 
the  plaintiff  bad  acquired  the  interest  of  a 
third  person,  which  it  is  alleged  he  failed 
to  acquire.  Upon  tbe  trial  oral  evidence 
showing  tbe  condition  and  failure  to  per- 
form was  received,  and  the  court  found  tbe 
facts  accordingly.  Tbe  question  brought  up 
for  review  was  as  to  tbe  competency  of  such 
evidence,  and  it  was  held  that  the  contract 
was  not  required  to  be  under  seal,  and  that 
tbe  evidence  was  competent     Feckham,  J., 


In  delivering  the  opinion  of  the  court  re- 
ferred to  a  number  of  cases  in  which  oral 
testimony  had  been  permitted  with  reference 
to  conditional  deliveries,  and  then  referred 
to  the  case  of  Clocks  v.  Barker,  49  N.  T.  107, 
in  which  parol  evidence  had  been  permitted 
to  show  that  a  bond  was  delivered  condition- 
ally; but  tbe  court  had  found  against  tbe 
existence  of  the  condition.  Allen,  J.,  In  com- 
menting upon  that  case^  held  that  tbe  evi- 
dence was  not  admissible,  because  a  deed 
could  not  be  delivered  to  a  party  upon  such 
a  condition,  citing  Worrall  v.  Munn,  6  N.  Y. 
229,  55  Am.  Dec.  330,  and  dllbert  v.  No.  Am. 
Fire  Insurance  Co.,  23  Wend.  43,  35  Am.  Dec. 
543.  This  opinion  was  criticised  by  Judge 
Peckham,  holding  that  in  view  of  the  fact 
that  the  trial  court  had  found  against  the 
conditional  delivery,  tbe  comments  of  Allen, 
J.,  were  not  necessary  to  the  decision,  and 
then  he  says:  "I  think  the  doctrine  that  a 
bond  could  not  thus  be  delivered  is  not  Iwrne 
out  by  tbe  cases  in  this  state,  and  certainly 
not  by  tbe  later  cases  in  England  already- 
cited."  Page  364  of  142  N.  Y.,  page  121  of 
37  N.  B.,  40  Am.  St  Rep.  600.  He  then  pro- 
ceeds to  distinguish  that  case  from  tbe  one 
under  consideration  by  saying:  "But  a  bond 
Imports  the  existence  of  a  seal,  and  tbe  lat- 
ter is  requisite  to  tbe  legal  existence  of  a 
bond.  Tbe  instrument  in  this  case  was  an 
ordinary  agreement,  not  requiring  a  seal  for 
its  validity,  and  we  think  the  rule  as  to  seal- 
ed Instruments,  however  far  it  may  be  car- 
ried in  regard  to  such  instruments  as  require 
a  seal  for  their  validity,  should  not  be  ex- 
tended in  any  event  to  those  cases  where 
the  instrument  is  in  law  not  in  the  nature  of 
a  specialty,  and  where  the  presence  of  a  seal 
is  totally  unnecessary  to  its  validity."  He 
consequently  holds  that  the  rule  which  ap- 
plies to  deeds  or  writings  conveying  or  re- 
lating to  the  conveyance  of  real  estate  or 
an  interest  therein  is  not  applicable  to  an 
instrument  not  in  any  way  relating  to  or 
affecting  real  estate,  and  which  does  not  re- 
quire a  seal  for  its  validity,  although  the 
instrument  is  in  fact  sealed.  We  thus  have 
tbe  dictum  of  Judge  Allen  in  tbe  case  of 
Cocks  V.  Barker,  holding  that  a  conditional 
delivery  of  a  bond  cannot  be  shown  by  parol. 
It  being  an  instrument  under  seal,  and  tbe 
dictum  of  Judge  Peckham  In  Blewltt  v.  Boor- 
um, to  tbe  contrary;  and  in  each  case  the 
rest  of  the  court  concurred  In  the  views  ex- 
pressed in  the  opinion. 

Attention  has  been  called  to  tbe  common- 
law  effect  of  a  seal,  and  to  tbe  fact  that  the 
rule  has  not  beeu  changed  by  statute  so  far 
as  releases  are  concerned.  A  release  or  re- 
ceipt, however,  is  perfectly  good  without  a 
seal,  provided  the  holder  can  show  that 
full  payment  has  been  made  therefor.  Tbe 
seal  is  only  necessary  when  the  payment  of 
adequate  consideration  is  questioned.  With 
a  delivery  of  a  deed  of  real  estate  the  rights 
of  parties  change.  The  grantor  parts  with 
bis  title  and  possession,  and  the  grantee  is 
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rested  with  tlQe  and  tbe  right  to  Immediate 
possession.  In  the  acknowledgment  of  the 
payment  of  a  claim  or  the  delivering  of  a 
release  therefrom,  the  change  that  takes 
place  between  the  parties  is  entirely  differ* 
ent  If  the  release  be  delivered  without  con- 
sideration, the  maker  receives  nothing  and 
only  parts  with  his  right  to  prosecute  the 
claim.  The  person  receiving  the  release  re- 
ceives no  additional  property  right,  but  mere- 
ly is  relieved  from  a  claim  that  might  be  pros- 
ecuted against  him.  Tlie  reasons,  therefore, 
which  exist  with  reference-  to  the  delivery  oC 
deeds  of  real  estate,  do  not  exist  with  refer- 
ence to  the  delivery  of  releases.  The  act  of 
executing  releases  Is  separate  and  distinct 
from  acts  of  delivery.  The  delivery  has  to  be 
shown  independent  of  the  instrument;  and, 
while  parol  evidence  is  incompetent  for  the 
purpose  of  changing  or  explaining  the  mean- 
ing of  the  written  instrument,  we  Incline  to 
the  view  tliat  oral  evidence  may  be  given  for 
the  purpose  of  showing  whether  the  delivery 
of  the  instrament  was  intended  to  be  abso- 
Inte  or  conditional. 

[4]  With  reference  to  the  second  question 
brought  up  for  review,  it  appears,  as  we  have 
seen,  that  the  plalntiffa'  reply  did  not  specif- 
ically allege  that  the  release  was  delivered 
conditionally  and  was  to  be  returned  in  case 
the  defendant  was  not  forced  Into  bankrupt- 
cy. Of  course,  parties  may  make  their  own 
pleadings  by  their  conduct  on  the  trial.  The 
plaintiff  may  produce  evidence  which,'  if  re- 
ceived without  objection,  may  sustain  his 
right  to  recover,  even  though  It  was  not  cov- 
ered by  any  allegation  of  the  complaint  But 
we  think  the  condition  in  this  case  was  dif- 
ferent Immediately  upon  the  Impaneling  of 
a  Jury  the  defendant  moved  for  Judgment 
upon  the  pleadings.  In  this  motion  the  court 
had  ^its  attention  drawn  to  the  sufficiency 
of  the  allegations  of  the  reply.  Again,  after 
the  plaintiffs  had  opened  their  case,  making 
the  statement  as  to  what  they  intended  to 
prove,  a  motion  was  again  made  for  Judg- 
ment upon  the  opening.  Here  the  court  had 
its  attention  called  to  the  sufficiency  of  the 
pleadings  with  a  knowledge  of  the  evidence 
that  the  plaintiffs  proposed  to  submit  The 
evidence  was  then  taken,  under  the  objection 
of  the  defendant's  counsel,  that  It  was  incom- 
petent. Irrelevant  and  immaterial,  and,  spe- 
cifically, that  it  was  incompetent  as  seeking 
to  contradict  a  formal  deed  which  cannot  be 
done  by  parol,  .and,  after  the  receipt  of  the 
evidence,  a  motion  was  again  made  to  strike 
it  out  upon  the  same  ground.  And,  finally, 
the  defendant  moved  for  Judgment  upon  va- 
rious grounds,  among  which  was  the  ground 
that  it  was  not  pleaded  in  the  reply  that 
there  was  any  parol  condition  in  regard  to 
the  delivery.  All  of  these  motions  were 
denied  and  exceptions  taken. 

W*  think  that  the  reply  was  defective  in 
the   particular   mentioned,   and   that   conse- 


quently the  court  erred  In  its  rulings  with 
reference  thereto.  It  follows  that  for  this 
reason  the  Judgment  should  be  reversed  and 
a  new  trial  ordered,  with  costs  to  abide  the 
event 

CULLEN,  a  X,  and  WERNER,  WII/- 
LARD  BARTLETT,  HISCOOK,  and  OOIi- 
LIN,  33.,  concur.    CHASE,  J,,  absent 

Judgment  reversed,  etc. 


(202  N.  T.  Z».) 

DAROT  V.  PRESBTTERIAN  HOSPITAD 
IN  CITX  OF  NEW  YORK. 

(Court  of  Appeals  of   New   Xork.     May  30, 
1911.) 

1.  DiAD   Bodies   (i   1*)— Right   to   Posses- 
Bxow— Disposition   in  Generai,. 

A  mother;  when  the  nearest  surviving 
relative  and  next  of  kin,  is  entitled  to  the  dis- 
position of  the  dead  l>ody  of  her  son,  and  may 
against  one  depriving  her  of  the  lx>dy  maintain 
an  action  to  recover  damages  for  her  wounded 
feelings  and  mental  distress. 

[Eld.  Note.— For  other  cases,  see  Dead  Bodies, 
Gent  Dig.  U  1,  2 ;    Dec  Dig.  {  1.*] 

2.  Dead   Bodies    (|    »•)— Citii.   LfABiuxr— 

Complaint— Statute. 

In  an  action  by  a  mother  against  a  hospit- 
al to  recover  damages  iiecause  the  hospital  refus- 
ed to  deliver  the  body  of  her  son,  the  complaint 
stated  that,  immediately  after  the  death  of  the 
son,  the  mother  demanded  his  body,  and  sent 
an  undertaker  for  it,  but  that  the  defendant 
refused  to  deliver  it  until  after  it  had  caused 
the  coroner  to  send  a  physician  to  make  an 
autopsy,  to  which  plaintiff  had  refused  her 
consent.  Penal  Law  (Consol.  Laws  1909,  c. 
40)  (  2213,  provides  that  the  right  to  dissect 
the  dead  body  of  a  human  being  exists  when- 
ever prescribed  by  special  statutes,  whenever 
a  coroner  is  authorized  by  law  to  hold  an  in- 
quest upon  a  body,  whenever  authorized  by  the 
husband,  wife,  or  next  of  kin,  and  whenever 
any  district  attorney  shall  deem  it  necessary. 
Section  2214  maltes  the  unauthorized  dissection 
of  a  human  body  a  misdemeanor,  while  Code 
Cr.  Proc.  I  T73,  makes  it  the  duty  of  a  coroner 
to  inquire  into  all  suspicious  deaths.  Consoli- 
dation Act  (Laws  188^,  c.  410)  |  1773,  makes 
it  the  coroner's  duty  in  case  of  a  suspicious  or 
unusual  death  to  require  a  physician  to  view 
the  body  or  perform  an  autopsy,  and  Laws 
1895,  c.  846,  I  1775,  malies  it  the  duty  of  anv 
citizen  who  should  become  aware  of  the  deatn 
of  any  pereon  to  report  such  death  to  a  coro- 
ner. Held,  that  as  an  unauthorized  autopsy 
is  a  misdemeanor,  and  the  complaint  stated 
nothing  to  show  that  the  autopsy  in  this  case 
was  legal,  it  stated  a  cause  of  action;  the 
matter  contained  in  the  other  statutes  being 
matter  of  defense.  ' 

[Ed.  Note. — For  other  cases,  see  Dead  Bodies, 
Cent  Dig.  H  18,  14;    Dec.  Dig.  {  9.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Jane  Darcy  against  the  Presby- 
terian Hospital  in  the  City  of  New  York. 
From  a  Judgment  of  the  Appellate  Division 
(137  App.  DIv.  924,  122  N.  X,  Supp.  1126) 
affirming  a  Judgment  of  the  trial  court  dis- 
missing her  complaint,  plaintiff  ai^peals.  Re- 
versed and  remanded. 
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Carlisle  Norwood,  for  aroellant  Robert 
Thome,  for  respondent 

HAIQHT,  J.  This  action  was  brought  to 
recover  damages  for  the  interference  and 
prevention  of  the  plaintiff  of  her  right  to  re- 
ceive the  body  of  her  deceased  son  from  the 
defendant,  and  for  wounded  feelings  and 
mental  distress  suffered  by  reason  of  the 
mntilation  and  dissection  of  his  body.  Upon 
the  trial  the  complaint  was  dismissed  at  the 
opening  of  counsel  on  the  ground  that  it 
did  not  state  sufQclent  facts  to  constitute  a 
cause  of  action. 

The  complaint  alleges,  in  substance,  that 
she  was  the  mother  of  John  Darcy,  who  died 
at  the  defendant's  hospital  on  the  31st  day  of 
October,  1906,  at  the  age  of  20  years,  unmar- 
ried and  wlthont  children;  that  bis  father 
had  died  several  years  before,  leaving  the 
plaintiff,  his  mother,  as  his  next  of  kin  and 
entitled  to  the  possession  of  his  body  for 
burial.  The  decedent  was  taken  to  the  de- 
fendant's hospital  on  the  24th  day  of  Septem- 
ber, 1906,  by  the  plaintiff,  to  receive  treat- 
ment for  ailments  with  which  he  was  then 
afDlcted,  she  agreeing  with  the  agent  of  the 
hospital  to  pay  $1  per  day  for  such  treat- 
ment; that  immediately  after  the  decease  of 
her  son  the  plaintiff  asked  the  superintendent 
of  the  hospital  for  his  body,  and  sent  an 
undertaker  for  the  same,  for  the  purpose  of 
Interment,  but  the  defendant  refused  and 
neglected  to  then  deliver  the  body  to  her; 
that  the  superintendent  and  one  Robert  An- 
derson Cooke,  a  physician  In  charge  of  the 
hospital,  asked  for  her  consent  to  make  an 
autopsy,  which  she  expressly  refused  to  per- 
mit, and  thereupon  Cooke,  with  the  cogni- 
zance and  approval  of  the  defendant,  caused 
a  coroner  of  the  city  of  New  York  to  send 
his  phyBlcian  to  the  hospital,  and  there,  in 
the  iwesence  of  Cooke  and  several  other  sur- 
geons, performed  an  autopsy  on  the  body  of 
the  decedent,  thus  depriving  her  of  the 
right  to  the  possession  of  the  body  for  burial, 
greatly  wounding  her  feelings  and  causing 
her  great  mental  distress,  anguish,  etc. 

[1]  The  first  question  presented  for  deter- 
mination is  as  to  whether  a  cause  of  action 
for  damages  exists.  Under  the  allegations  of 
the  complaint,  the  mother  of  the  decedent 
was  his  nearest  and  only  next  of  kin,  and 
consequently  was  the  person  who  was  entitled 
to  bis  body  for  burial.  It  must  be  conceded 
that  in  some  Jurisdictions  It  has  been  held 
'  that  since  there  can  be  no  property  In  a  dead 
body  a  personal  representative  of  decedent 
cannot  maintain  an  action  for  damages  for 
the  willful  or  negligent  mutilation  of  the 
body,  although  he  may  sue  for  injury  to  the 
wearing  apparel.  13  Cyc.  281,  citing  Griffith 
v.  Charlotte,  23  8.  C.  25,  55  Am.  Rep.  1.  This 
was  doubtless  the  rule  under  the  ecclesiasti- 
cal law  of  England,  as  appears  from  the  re- 
marks of  Lord  Coke.  3  Inst  203;  2  Bl. 
Com.  429. 

While  we  adopted  the  common  law  In  or- 


ganizing our  state  governments,  we  have 
never  considered  ourselves  bound  by  the  ec- 
clesiastical decisions,  many  of  which  were  in- 
applicable to  our  form  of  government  But 
even  in  England,  in  more  recent  periods,  the 
courts  have  recognized  the  right  of  posses- 
sion of  a  dead  body  in  those  nearest  In  rela- 
tion for  the  purpose  of  burial  or  other  lawful 
disposition  of  it  Queens  v.  Fox,  2  Q.  B. 
246.  The  most  elaborate  consideration  of 
the  question  in  the  courts  of  this  country  ap- 
pears in  the  case  of  Larson  v.  Chase,  47 
Minn.  307,  60  N.  W.  238,  14  h.  R.  A.  85,  28 
Am.  St  Rep.  S70,  in  which,  after  an  ex- 
amination of  the  authorities  both  in  this 
country  and  in  England,  the  conclusion  is 
reached  that  while  no  action  can  be  main- 
tained by  the  executor  or  administrator  upon 
the  theory  of  any  property  right  In  a  de- 
cedent's body,  the  right  to  the  possession  of  a 
dead  body  for  the  purpose  of  preservation 
and  burial  belongs  to  the  surviving  husband 
or  wife  or  next  of  kin,  in  the  absence  of  any 
testamentary  disposition ;  and  this  right  the 
law  will  recognize  and  protect  from  any  un- 
lawful mutilation  of  remains  by  awarding 
damages  for  injury  to  the  feelings  and 
mental  suffering  resulting  from  the  wrong- 
ful acts,  although  no  pecuniary  damage  is 
alleged  or  proved.  This  case  has  been  follow- 
ed in  Massachusetts  In  the  case  of  Burney 
▼.  Children's  Hospital,  169  Mass.  67,  47  N. 
E.  40:^  38  L.  R.  A.  418,  61  Am.  St  Rep. 
273,  in  which  Is  was  held  that  the  father  of  a 
child,  who  is  its  natural  guardian,  has  a 
right  In  case  the  child  dies,  to  the  possession 
of  Its  body  for'  burial,  and  may  maintain  an 
action  for  an  unauthorized  autopsy  perform- 
ed upon  the  body  of  the  child — citing  Mea- 
gher V.  Drlscoll,  99  Mass.  281,  96  Am.  Dec 
769,  and  numerous  other  cases  therein  refer- 
red to.  In  4  American  Law  Times,  1^7,  it 
was  held  in  Ohio  that  a  husband  might  re- 
cover damages  for  the  maltreating  of  the 
dead  body  of  his  wife  by  physicians  to  whom 
the  body  had  been  delivered  for  the  purpose 
of  dissecting  and  examining  the  throat;  and 
in  our  state  it  has  been  held  that  a  widow 
has  the  right  to  the  possession  of  the  body  of 
her  deceased  husband,  and  that  she  may  re- 
cover damages  for  an  unauthorized  dissection 
of  his  remains.  Foley  v.  Phelps,  1  App.  Div. 
551,  37  N.  T.  Supp.  471. 

We  shall  not  at  this  time  attempt  a  further 
discussion  of  the  question,  for  there  is  little 
which  we  can  add  by  way  of  argument  to  that 
which  has  already  been  well  stated  In  the  cases 
to  which  reference  has  been  made.  The  rule 
adopted  In  the  Minnesota  case  fully  meets 
our  approval,  and  consequently  the  plaintiff, 
being  the  mother  and  the  nearest  surviving 
next  of  kin  to  the  decedent,  is  entitled  to 
maintain  the  action  and  to  recover  damages 
for  her  wounded  feelings  and  mental  distress. 

[2]  It  is  contended,  however,  on  behalf  of 
the  defendant  that  the  complaint  does  not 
state  a  cause  of  action.  The  plaintiff,  as  we 
have  seen,  clearly  alleges  that  Immediately 
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after  tbe  decease  of  ber  son  she  demanded  of 
the  defendant  bis  body,  and  sent  an  under- 
taker for  It ;  but  that  the  defendant  refused 
to  deliver  It  until  after  It  had  caused  the  coro- 
ner to  send  bis  physician  to  make  an  autopsy 
on  the  body,  and  that,  after,  the  plaintiff  had 
refused  her  consent  to  such  autopsy.  Section 
2213  of  the  Penal  t«w  (Consol.  Laws  in09,  c. 
40)  provides  that  "the  right  to  dissect  the 
dead  body  of  a  human  belnj;  exists  in  'the 
following  cases:  (1)  In  the  cases  prescribed 
by  special  statutes;  or,  (2)  whenever  a  coro- 
ner Is  authorized  by  law  to  bold  an  inquest 
npon  a  body,  so  far  as  such  coroner  authorli^ 
es  dissection  for  tbe  purposes  of  the  inquest, 
and  no  further;  or,  (3)  whenever  end  so  far 
as  the  husband,' wife  or  next  of  kin  of  the 
deceased,  being  charged  by  law  with  the  duty 
of  burial,  may  authorize  dissection  for  tbe 
purpose  of  ascertaining  the  cnnse  of  death, 
and  no  further;  or,  (4)  whenever  any  dis- 
trict attorney  in  this  state,  in  the  discharge 
of  his  ofllcial  duties,  shall  deem  it  neces- 
sary," etc.  Section  2214  provides  thnt  "a 
person  who  makes,  or  causes  or  procures  to 
be  made,  any  dissection  of  the  body  of  a 
human  being,  except  by  authority  of  law,  or 
In  pursuance  of  a  permission  given  by  the 
deceased.  Is  guilty  of  a  misdemeanor."  The 
.duties  of  a  coroner  are  as  follows:  "When- 
ever a  Coroner  is  Informed  that  a  person  has 
been  killed  or  dangerously  wounded  by  an- 
other, or  has  suddenly  died  under  such  cir- 
cumstances as  to  afford  a  reasonable  gronnd 
to  suspect  that  his  death  has  been  occnsloned 
by  the  act  of  another  by  criminal  means,  or 
has  committed  suicide,  be  must  go  to  the 
place  where  the  person  Is  and  forthwith  in- 
quire into  the  cause  of  the  death,  or  wound- 
ing, and  in  case  such  death,  or  woundl?!?. 
occurred  In  a  county  in  which  is  situnted  In 
whole,  or  In  part,  a  city  having  a  population 
of  more  than  five  hundred  thoasand  as  ap- 
pears by  the  last  state  enumeration,  but  not 
otherwise,  summon  not  less  than  nine,  nor 
more  than  fifteen  persons,  qualified  by  law 
to  serve  as  Jurors,  to  appear  before  hlra 
forthwith,  at  a  specified  place,  to  Inquire 
Into  the  cause  of  the  death,"  etc.  Code  Cr. 
Proc.  {  773.  It  is  further  provided  that  "a 
coroner  shall  have  power,  when  necessary, 
to  employ  not  more  than  two  competent  sur- 
geons to  make  post  mortem  examinations 
and  dissections  and  to  testify  to  the  same, 
the  compensation  therefor  to  be  a  county 
charge.  This  section  also  applies  to  the  coun- 
ty of  New  York."  County  Law  (Consol.  Laws 
190§,  c.  11)  S  194.  Under  the  Consolldnted 
XjBws  of  the  city  of  New  York  (I^nws  18K2.  c. 
410,  {  1773),  tbe  coroner  was  made  a  puMIc 
officer  in  whom  was  reposed  the  duty  of  In- 
vestigating the  cause  of  death  where  any 
person  shall  die  in  a  suspicious  or  unusual 
manner,  and  in  such  case  it  was  his  duty  to 
require  one  of  the  coroner's  physicians  to 
view  the  body  of  the  deceased  or  perform  an 


antopsy  thereon  as  may  be  required.  .And 
under  section  1775,  chapter  846,  of  the  Laws 
of  1805,  It  was  made  the  duty  of  any  citizen 
who  shonld  become  aware  of  the  death  of 
any  person  who  died  in  a  suspicious  or  un- 
usual manner  to  report  tbe  death  forthwith 
to  one  of  the  coroners,  or  to  the  cler^  in  at- 
tendance at  the  corqners'  oflJce.  And  by  sec- 
tion 1571  of  tbe  Greater  New  York  Charter 
(Laws  1901,  c.  406)  the  above  was  continued 
in  force. 

It  thus  appears  from  the  provisions  of  tbe 
statute  referred  to  that  an  unauthorized  au- 
topsy is  prohibited  and  made  a  misdemeanor, 
and  there  is  nothing  in  the  allegations  of  the 
complaint  that  indicates  that  the  decedent 
died  in  a  suspicions  or  unusual  manner,  or 
that  there  was  reasonable  ground  to  suspect 
that  bis  death  bad  been  occasioned  by  crim- 
inal means  or  the  act  of  another.  We  are 
consequently  of  the  opinion  that  tbe  com- 
plaint stated  a  cause  of  action. 

It  may  be  that  upon  tbe  trial  of  this  case 
tbe  defendant  will  be  able  to  show  that  the 
decedent  died  in  a  suspicious  and  \inusual 
manner,  and  thnt  there  was  reasonable  ground 
to  suspect  that  his  death  was  occasioned  by 
criminal  means.  If  so,  it  was  Its  duty  to 
notify  the  coroner,  and  it  then  became  tbe 
dnty  of  that  officer  to  investigate,  either  in 
person  or  by  his  physician,  the  clinical  his- 
tory of  the  case,  and,  if  he  then  had  grounds 
to  suspect  criminal  agency  had  caused  death, 
to  hold  the  body  for  autopsy.  But  these  are 
matters  of  defense,  and  are  no  part  of  the 
plaintiff's  original  case. 

The  Judgment  should  therefore  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  abide 
the  event 

CULLEN,  C.  J.,  and  WERNER,  WIL- 
LARD  BARTI.KTT.  CHASE,  and  COLLIN, 
J  J.,  concur.    HISCOCK,  J.,  absent 

Judgment  rtversed,  ete 

(202  N.  T.  552) 

LEIVY  V.  POPPER  et  at 

(Court  of  Appeals  of  New  York.    May  16, 
1911.) 

1.  JUDOMENT  (I  222*)— PLSADIROB— COWFOBM- 

ITT  TO  Issues. 

A  judtrment  in  a  suit  in  equity,  which 
finfllly  adindicntea  the  differences  between  the 
parties,  should  Include  the  amount  conceded  bj 
defendant  to  be  due  plaintiff,  and  wl)ich  was 
tendered  by  defendant  before  the  commence- 
ment of  the  action,  unless  the  amount  was 
paid  into  court,  or  the  tender  kept  alive. 

TEd.  Note.— For  other  cases,  see  Judgment 
Cent.  Dig.  {  402 ;  L>ec.  Dig.  i  222.*] 

2.  Costs  (8  2^.8*)— Costs  on  Appeal. 

Where  the  correction  of  a  judmnent  conld 
be  made  on  motion  at  the  Special  Term,  with- 
out the  expense  of  an  appeal  on  a  case  and  ex- 
ceptions, the  court  on  appeal,  modifying  the 
judgment,    will    grant   costs    to    respondent. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
nig.  S  nO'^:    Pec.  Dig.  (  238.*] 
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Appeal  from  Supreme  Court,  Appellate  Dl- 
rlsion.  First  Department. 

Action  by  William  Levy  against  Eidward 
Pom>er  and  another.  From  a  Judgment  of 
the  Appellate  IMviBion  (134  App.  Dlv.  963, 
119  N.  T.  Bnpp.  1132),  affirming  a  Judgmoit 
granting  insufficient  relief,  plalntUI  appeals. 
Modified  and  affirmed. 

John  B.  Dos  Passos,  for  appellant.  Danld 
P.  Eteys,  for  respondents. 

PER  CURIAM.  [1,  2]  Upon  the  merits  we 
have  reached  the  conclusion  that  the  issues 
Joined  In  the  pleadings  have  been  properly 
determined.  But  It  appears  that  through 
some  oversight  the  amount  conceded  to  t>e 
due  and  owing  the  plaintUf,  to  wit,  the  sum 
of  ^1,709.54,  which  was  tendered  to  him 
by  the  defendants  before  this  action  was 
brought,  was  not  Included  in  the  ju^ment 
In  view  of  the  fact  that  this  was  an  equity 
action,  and  is  a  final  adjudication  of  the 
differences  existing  between  the  plaintiff  and 
the  defendants,  the  item  should  have  been 
Included  in  the  Judgment,  unless  it  appeared 
that  the  amount  had  been  paid  into  court  or 
the  tender  kept  alive.  The  respondents' 
counsel,  upon  the  argument  of  this  appeal, 
consented  that  the  item  might  now  be  in- 
cluded. This  correction,  however,  could  have 
been  made  on  motion  at  the  Special  Term, 
without  the  expense  of  an  appeal  upon  a 
case  and  exceptions.  We  therefore  are  of 
the  opinion  that  the  modification  ordered 
should  not  affect  the  question  of  costs. 

The  Judgment  should  be  modified,  so  as  to 
allow  the  plaintiff  to  recover  the  amount 
tendered,  to  wit,  $1,709.54,  and,  as  so  mod- 
ified, affirmed,  with  costs  to  the  respondents. 

CUIiLEN,  0.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 

Judgment  accordingly. 


(202  N.  T.  IM) 

In    re    SCHNABEL. 

(Court  of  Appeals  of  New  York.    May  9,  1911.) 

Executors  and  ADinNiSTBATORs  (|  469*)— 
ACCOUNTINO  —  JUBISDICnON  —  Statutobt 
Provision. 

Code  Civ.  Proc.  |  2731,  providing  that 
where  a  contest  arises  between  an  adrainiatra- 
tor  or  executor,  on  the  settlement  of  bis  ac- 
coant,  and  any  of  the  other  parties,  respecting 
property  alleged  to  belong  to  the  estate,  but  to 
which  tbe  accoanting  party  lays  claim,  either 
individually  or  as  the  representative  of  the  es- 
tate, the  contest  must,  except  where  the  claim 
is  made  in  representative  capacity,  be  tried 
in  tbe  same  manner  as  any  other  issue  arising 
in  the  Surrogate's  Court,  does  not  give  tbe 
surrogate  authority  to  surcharge  the  account 
of  an  administratrix  with  a  sum  received  on 
the  sale  of  personal  property  after  tbe  death 
of  Intestate,  which  had  been  transferred  to 
her  by  the  intestate  during  his  lifetime,  on  the 
ground  that  such   transfer  was  fraudulent  as 


to  creditors  of  the  intestate;  the  mere  daim 
of  a  creditor  that  the  property  belonged  to  the 
estate  of  the  deceased  neing  insufficient  to  give 
the  surrogate  any  jiower  to  pass  upon  tbe  ques- 
tion. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  Di«.  U  200(V-2013; 
Dec.  Dig.  I  469.*] 

Appeal  from  Supreme  Court,  Appellate  DI- 
ylslon.  First  Department 

In  tlw  matter  of  the  acootmting  of  Kather- 
ine  Schnabel,  as  administratrix.  From  an 
order  of  tbe  Appellate  DiTlaion  (136  App. 
Div.  522,  121  N.  T.  Supp.  54),  striking  out 
an  item  with  which  the  surrogate  surcharged 
the  account  of  the  administratrix,  a  contend- 
ing creditor  appeals.    Affirmed. 

See,  also,  137  App.  Div.  923,  122  N.  T. 
Supp.  1144. 

Jerome  Koehler,  for  appellant.  Edward 
Herrmann,  for  respondent. 

GRAY,  J.  Upon  this  appeal  the  contend- 
ing creditor  Is  appellant  and  the  administra- 
trix is  respondent  in  a  proceeding  which  was 
instituted  by  the  former  to  compel  the  latter 
to  account.  The  only  one  of  the  questions 
arising  out  of  their  controversy,  which  we 
need  consider,  is  over  the  power  of  the  sur- 
rogate to  surcharge  tbe  account  of  the  ad- 
ministratrix with  a  sum  of  money  received 
by  her  upon  a  sale  of  personal  property, 
made  after  the  death  of  the  intestate.  The 
surrogate  sustained  the  claim  of  the  creditor 
and  surcharged  the  account;  but  tbe  Appel- 
late Division  struck  out  the  Item. 

Tbe  Intestate  had  conducted  the  business 
of  a  liquor  saloon  for  some  years,  and  some 
time  before  his  death  he  duly  executed  and 
delivered  to  his  wife,  this  administratrix,  a 
bill  of  sale,  which  transferred  to  her  the 
saloon  fixtures  and  his  Interest  in  the  busl> 
ness.  After  his  death,  she  transferred  her 
Interest  in  the  property  to  another,  and  npon 
this  accounting  her  account  naturally  con- 
tained no  reference  to  tbe  transaction.  Upon 
the  trial  before  a  referee,  to  whom  the  mat- 
ter was  referred,  the  facts  respecting  It  were 
brought  out.  The  referee  found  the  fact  of 
the  making  of  the  bill  of  sale;  but  he  fur- 
ther found  that  It  was  not  recorded,  that 
there  had  been  no  change  of  possession,  and 
that  the  consideration  was  nominal.  There- 
upon he  found,  as  conclusions  of  law,  that 
the  bill  of  sale  was  fraudulent,  and  therefore 
void,  as  to  the  creditors  of  tbe  decedent,  and  ° 
that  the  administratrix  should  be  charged 
with  the  price  received  by  her  upon  her  sub- 
sequent sale  of  the  property.  The  surrogate 
overruled  her  exceptions  and  confirmed  the 
referee's  report.  Upon  her  appeal  to  the  Ap- 
pellate Division  from  tbe  decree  of  the  Sur- 
rogate's Court,  it  was  held  that  the  snrroftate 
was  without  Jurisdiction  to  hear  and  deter- 
mine the  question  as  to  the  validity  of  the  bill 
of  sale,  and  that,  until  competently  set  aside 
In  a  proper  action,  it  was  conclusive  evidence 
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as  to  the  personal  Interest  of  tbe  adminis- 
tratrix In  tbe  property. 

I  think  that  this  determination  was  cor> 
rect,  and  that  the  decree  of  the  Surrogate's 
Oourt  was  properly  reversed  upon  the  excep- 
tions. The  appellant  contends  that  the  sur- 
rogate had  the  power  to  decide  the  question 
of  fraud,,  inasmuch  as  there  was  a  contest 
between  the  administratrix,  who  was  ac- 
counting, and  tbe  petitioning  creditor,  re- 
specting what  was  property  of  the  estate. 
Section  2731  of  the  Code  of  Civil  Procedure, 
upon  which  reliance  is  placed  to  support  this 
contention,  provides  that,  "where  a  contest 
arises  between  the  accounting  party  and  any 
of  tbe  other  parties  respecting  property  alleg- 
ed to  belong  to  tbe  estate,  but  to  which  the  ac- 
counting party  lays  claim  either  Individually 
or  as  tbe  representative  of  tbe  estate,  •  •  » 
tbe  contest  must,  except  where  the  claim  is 
made  In  a  representative  capacity,  •  •  * 
be  tried  and  determined  In  tbe  same  manner 
as  any  other  issue  arising  In  the  Surrogate's 
Court."  That  section  may  not  be  construed 
as  conferring  any  such  extensive  jurisdiction 
as  was  exercised  in  this  case.  Tbe  power  to 
set  aside  tbe  Instrument. by  which  the  proiv 
erty  was  transferred  by  the  deceased  to  his 
wife  could  only  be  exercised  by  a  court  pos- 
sessing general  equitable  Jurisdiction.  Tbe 
Surrogate's  Court  is  one  of  limited  powers 
and  jurisdiction,  and,  though  the  surrogate 
possesses  such  legal  an^  equitable  powers  as 
are  necessary  for  the  discharge  of  the  duties 
devolved  upon  him  by  the  statute,  he  has 
no  general  equitable  Jurisdiction. 

Tbe  power  to  distribute  tbe  estate  of  a 
decedent  and  to  determine  contested  claims 
does  not  comprehaid  tbe  power  to  bear  and 
determine  questions  of  the  validity  of  trans- 
fers of  property,  when  attacked  upon  the 
ground  of  fraud  in  their  procurement.  To 
concede  such  a  power  to  the  Surrogate's 
Conrt  Is  to  concede  the  general  power  of  a 
court  of  equity,  which,  as  yet,  the  Legisla- 
ture has  ijot  conferred  upon  it  The  Juris- 
diction, which  courts  of  equity  exercise  In 
cases  of  fraud,  has  existed  as  long  as  there 
has  been  a  court  of  chancery,  and  it  is  regu- 
lated, in  its  exercise,  by  tbe  principle  of  ad- 
ministering Justice  according  to  honesty  and 
conscience,  not  contravening  rules  of  law, 
but  supplying  a  remedy  where  tbe  legal 
remedy  is  inadequate.  Courts  of  equity  pro- 
ceed upon  broad  principles  in  protecting  tbe 
rights  of  creditors,  whether  by  giving  effect 
to  the  statute  against  fraudulent  convey- 
ances or  in  cases  not  reached  by  the  statute. 
Our  Surrogates'  Courts  have  never  bad  such 
general  Jurisdiction,  nor  have  they  other 
powers  than  have  been 'given  by  the  Legisla- 
ture. In  this  case  tbe  Surrogate's  Court,  in 
undertaking  to  determine  tbe  question  of 
fact  as  to  tbe  fraud  in  tbe  transfer  of  his 
property  by  tbe  deceased,  and  tbe  resultant 
equities,  has  assumed  a  power  not  to  be  read 


into  the  express  powers  conferred.  Of  course, 
the  mere  allegation  or  claim  of  the  creditor 
that  the  saloon  business  and  property  be- 
longed to  the  estate  of  the  deceased  did  not 
give  to  the  surrogate  any  power  to  pass  upon 
it.  Matter  of  Thompson,  184  N.  Y.  36,  40, 
76  N.  £.  870.  This  question  should  be  re- 
garded as  definitively  settled  by  decisions 
of  this  court  in  cases,  where,  similarly,  it 
has  been  contended  that  the  Jurisdiction  of 
the  surrogate  extended  to  the  setting  aside 
or  annulment  of  Instruments  of  release  and 
of  assignment  affecting  tbe  distribution  of 
estates  and  claimed  to  have  been  fraudulent 
Matter  of  Wagner,  119  N.  Y.  28,  36,  23  N.  B. 
200;  Sanders  v.  Soutter,  126  N.  Y.  193,  27 
N.  E.  263 ;  Matter  of  Randall,  152  N.  Y.  508, 
46  N.  K.  945.  In  all  such  cases  resort  for 
relief  must  be  bad  to  a  court  possessing  gen- 
eral equity  powera 
Tbe  order  should  be  affirmed. 

CULLEN,  O.  J.,  and  HAIGHT,'  VANN, 
WERNER,  HISCOCK,  and  COLLIN,  JJ., 
concur. 

Order  aifirmed  with  costs. 


(2m  N.  T.  M2) 

MURPHY  V.  ERIE  R.  CO. 

(Court  of  Appeals  of  New  York.    May  80, 
1911.) 

1.  Death  (|  60*)— Damages— Evidkwck. 

In  an  action  for  negligent  death,  plaintiff 
can  show  decedent's  age,  sex,  health,  and  gen- 
eral intelligence,  and  his  relation  to  the  next 
of  kin  and  their  condition  in  life,  as  bearing 
upon  the  pecuniary  loss  suffered  by  those  for 
whose  benefit  the  suit  is  brought. 

[Eid.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  179;  Dec  Dig.  I  60.*] 

2.  Death  ({  60*)— Dakaoes— Evidekcb. 

In  an  action  for  negligent  death,  it  was  er- 
ror to  admit  evidence'  showing  the  number  of 
next  of  kin's  children,  and  semcea  and  expendi- 
tures rendered  and  made  by  decedent  for  the 
benefit  of  the  children. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  i  79;   Dec.  Dig.  |  60.*] 

Appeal  from  Supreme  Court,  Appellate 
DlTision,  Foui;th  Department 

Action  by  Catherine  E.  Murphy,  as  admin- 
istratrix of  Emily  J.  Warth,  against  the  Erie 
Railroad  Company.  From  a  Judgment  of  the 
Appellate  Division  (134  App.  Div.  992,  119  N. 
Y.  Supp.  183),  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.  Reversed,  and  new 
trial  granted. 

F.  A.  Bobbins,  for  appellant  Waldo  V). 
Willard,  for  respondent 

WERNER,  J.  On  July  30,  1908,  Emily  3. 
Warth,  tbe  plaintiff's  intestate,  while  riding 
In  a  wagon  upon  the  invitation  of  tbe  driver 
thereof,  was  killed  in  a  collision  between  the 
wagon  and  one  of  the  defendant's  trains. 
The  accident  occurred  in  the  city  of  Coming  at 


'For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  It  Am.  Dig.  Key  No.  Serlee  ft  Rep'r  Indeze* 
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the  place  where  the  defendant's  tracks  cross 
First  street  There  were  gates  at  this  cross- 
ing intended  for  the  protection  of  travelers 
ui>on  the  highway,  but  through  the  neglect  of 
the  defendant  they  were  not  lowered  at  the 
approach  of  the  colliding  train.  This-  is  the 
usual  action  for  damages,  brought  by  the  ad- 
ministratrix of  the  Intestate.  The  Jury  ren- 
dered a  verdict  in  favor  of  the  plaintiff  for 
$4,000.  Upon  appeal  to  the  Appellate  Divi- 
sion the  judgment  entered  on  the  verdict  was 
affirmed,  and  that  court  was  united  In  hold- 
ing that,  as  regards  the  alleged  negligence  of 
the  .defendant  and  the  intestate's  freedom 
from  contributory  negligence,  the  evidence 
was  ample  to  sustain  the  recovery.  There 
was  a  division  of  opinion,  however,  upon  tlie 
question  whether  the  trial  court  had  erred  In 
admitting  certain  evidence  bearing  upon  the 
question  of  damages.  That  is  the  only  ques- 
tion which  we  shall  discuss,  as  our  examina- 
tion of  t}ie  record  has  satisfied  ns  that  the 
evidence  bearing  upon  the  two  fundamental 
questions  of  negligence  and  contributory  neg- 
ligence justified  the  submission  of  the  case  to 
the  jury. 

Plaintiff's  intestate  at  the  time  of  her  death 
was  about  52  years  of  age.  She  bad  been  a 
seamstress,  earning  on  the  average  between 
$400  and  $500  a  year.  Her  only  next  of  kin 
were  a  half-sister,  who  is  the  plaintiff,  and  a 
half-brother,  residing  out  of  the  state.  The 
intestate  had  always  lived  in  the  household 
of  the  plaintiff  who  was  married.  Upon  the 
direct  examination  of  the  plaintiff,  the  fact 
was  elicited  that  she  had  borne  four  children, 
one  of  whom  bad  died  in  Infancy  and  the 
other  three  of  whom  were  living;  the  eldest 
being  then  ten  years  of  age  Defendant's 
counsel  objected  to  this  evidence,  and  the 
learned  trial  court,  after  taking  the  matter 
under  consideration,  ruled  that,  if  it  should 
apijear  that  the  Intestate  had  helped  the 
plaintiff  about  the  household  by  taking  care 
of  the  children  at  times,  and  doing  things 
for  them  that  the  mother  was  not  able  to  do, 
the  evidence  would  be  admissible  as  tending 
to  prove  the  loss  Incurred  by  the  plaintiff  as 
one  of  the  next  of  kin.  Defendant's  counsel 
took  an  exception  to  this  ruling.  The  plain- 
tiff was  thereafter  permitted  to  testify,  under 
persistent  objections  by  defendant's  counsel, 
that  the  intestate  had  been  accustomed  to 
looking  after  the  children  when  the  plaintiff 
bad  been  ill,  that  she  had  made  the  chil- 
dren's dresses,  that  she  bought  all  the  clothes 
for  Mary,  the  eldest,  and  that  she  had  bought 
the  shoes  and  stockings  for  all  of  them.  It 
was  also  shown  that  the  intestate  had  paid 
to  the  plaintiff  for  her  board  $3.50  a  week, 
that  she  had  given  her  a  Christmas  present 
each  year,  as  she  did  to  the  half-brother,  and 
had  performed  some  other  small  services  for 
plaintiff.  The  verdict  of  the  jury  was  for 
$4,000. 

[1]  The  Code  of  Civil  Procedure  provides 
that  damages  in  such  actions  as  this  are  ex- 
clusively for  the  benefit  of  the  decedent's  hus- 


band or  wife  and  next  of  kin  (section  M03), 
and  they  are  to  be  a  fair  and  just  compensa- 
tion for  the  decedent's  death  to  the  peraAn  or 
persons  for  whose  benefit  the  action  is 
brought  (section  1904),  Under  these  very 
general  provisions  of  the  statute  it  has  been 
Impossible  for  the  courts  to  formulate  any 
strict  or  definite  rules  for  the  guidance  of  Ju- 
ries in  estimating  damages,  and  they  have, 
therefore,  given  the  law  a  broad  and  liberal 
construction.  Thus,  in  Ihl  v.  Forty-Second 
St.  &  G.  St.  F.  R.  R.  Co.,  47  N.  T.  317,  7  Am. 
Rep.  450,  where  the  action  was  for  the  liene- 
flt  of  the  parents  to  recover  for  the  death  of 
a  child  of  tender  years,  it  was  held  that  the 
absence  of  proof  of  special  pecuniary  damage 
to  the  next  of  kin  resulting  from  the  death 
of  the  child  would  not  liave  justified  the 
court  in  nonsuiting  the  plaintiff,  or  in  direct- 
ing the  jnry  to  find  only  nominal  damages, 
and  in  similar  cases  this  court  has  decided 
that  the  statute  does  not  limit  the  right  of 
recovery  to  cases  in  which  there  is  exact 
proof  of  actual  pecuniary  loss.  Oldfield  v.  N. 
Y.  &  Harlem  R.  R.  Co.,  14  N.  Y.  310;  O'Mara 
V.  Hudson  River  R.  R.  Co.,  88  N.  Y.  445,  450, 
98  Am.  Dec.  61.  It  Is  always  proper,  and 
sometimes  necessary,  to  make  proof  of  such 
facts  as  the  age,  sex,  health,  and  general  In- 
telligence of  the  person  killed,  his  relation  to 
the  next  of  kin,  and  their  condition  in  life. 
Houghklrk  v.  President,  etc.,  D.  &  H.  C.  Co., 
92  N.  Y.  219,  44  Am.  Rep.  370 ;  Lockwood  v. 
N.  Y.,  L.  E.  &.  W.  R.  R.  Co.,  98  N.  Y.  623, 528 ; 
Meek  In  v.  B.  H.  R.  R.  Co.,  164  N.  Y.  145,  152, 
58  N.  B.  50.  51  L.  R.  A.  235,  79  Am.  St  Rep. 
635.  All  these  things  have  a  bearing  npon 
the  question  of  pecuniary  loss  suffered  by 
those  for  whose  benefit  the  action  may  be 
maintained,  and  these  are  the  decedent's 
husband  or  wife  and  next  of  kin. 

[2]  In  the  case  at  bar  the  plaintiff  was  ])er- 
mitted  to  prove  the  numbei;  of  her  children. 
These  children  were  not  next  of  kin  to  the 
decedent  This  evidence  was  supplemented 
by  proof  of  specific  services  and  expenditures 
rendered  and  made  by  the  decedent  for  the 
benefit  of  these  children.  This  evidence  was 
admitted  upon  the  theory  that  it  tended  to 
prove  the  pecuniary  loss  which  was  sustained 
by  the  plaintiff,  the  mother  of  these  children. 
In  the  death  of  her  Intestate.  That  is  a  the- 
ory, however,  which  Is  obviously  fallacious, 
for  its  effect  is  to  place  before  the  jury  ex- 
traneous facts  calculated  to  excite  sympathy 
and  induce  a  verdict  based  on  elements  of 
loss  not  contemplated  by  the  statute.  The 
reception  of  similar  evidence  was  condemned 
by  this  court  in  Llpp  v.  Otis  Bros.  &  Co.,  161 
N.  Y.  659,  66  N.  E.  79,  where  the  plaintiff, 
who  sued  to  recover  for  the  death  of  his  son, 
was  permitted  to  prove  the  circumstances  of 
the  sisters,  brothers,  nephews,  and  nieces  of 
the  decedent  none  of  whom  had  any  legal  in- 
terest in  the  recovery.  In  Pennsylvania  Co. 
V.  Roy,  102  U.  S.  451,  460,  26  L.  Ed.  141,  the 
plaintiff  was  a  married  man,  who  brouj^t 
suit  to  recover  damages  for  Injaries  to  him- 
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self.  Upon  the  trial  he  was  permitted  to 
give  evidence  of  the  number  and  ages  of  his 
children.  The  judgment  was  reversed  by  the 
United  States  Supreme  Court  upon  this 
g^round  alone,  and  In  condemning  that  evi- 
dence that  court  said;  "The  manifest  object 
of  its  Intrpductlon  was  to  Inform  the  J^ry 
that  the  plaintiff  had  Infant  children  depend- 
ent upon  him  for  support,  and,  consequently, 
that  his  Injuries  Involved  the  comfort  of  his 
family.  This  proof  •  •  •  was  well  cal- 
culated to  arouse  the  sympathies  of  the  jury, 
and  to  enhance  the  damages  beyond  the 
amount  which  the  law  permitted." 

We  do  not  suggest  that  the  verdict  In  this 
case  Is  excessive,  for  with  that  question  we 
have  nothing  to  do.  It  is  our  duty,  however, 
to  see.  that  verdicts  In  this  class  of  cases, 
whether  large  or  small,  are  supported  by 
competent  evidence  relevant  to  the  measure 
of  damages  prescribed  by  tbe  statute.  The 
evidence  relating  to  tbe  services  and  expendi- 
tures of  the  decedent  for  tbe  children  of  the 
plaintiff  was  incompetent,  and  it  may  have 
been  influential  in  determining  the  amount  of 
the  recovery. 

It  was,  therefore,  not  a  harmless  error,  and 
for  that  reason  the  judgment  should  be  re- 
versed, and  a  new  trial  granted,  costs  to 
abide  the  event 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT,  and 
COLLIN,  JJ.,  concur.  HreCOCK,  J.,  con- 
curs in  result    TANN,  J.,  not  sitting. 

Judgment  reversed,  etc. 


(202  N.  T.  12») 

RIOOS  V.  NEW  YORK  TUNNEL  C». 
(Conrt  of  Appeals  of  New  York.    May  9,  1911.) 
Explosives  (f  12«)— Injitbies  fbom  Blabtiro 

— SuFFiciBWCT  OF  Evidence. 

ISvidence  in  an  action  against  a  contractor 
for  wrongful  death,  caused  by  a  delayed  explo- 
sion of  dynamite  in  blasting,  held  insufliolent 
to  show  negligence  on  the  part  of  the  defendant. 

[Ed.  Note.— For  other  cases,  see  Bxplosives, 
Cent  Dig.  §{  9,  10;   Dec  Dig.  S  12-*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Mary  Hatch  RIggs,  as  adminis- 
tratrix of  Clarence  B.  Riggs,  deceased,  against 
the  New  York  Tunnel  Company.  From  a 
judgment  of  the  Appellate  Division  (134  App. 
Dlv.  672,  119  N.  Y.  Supp.  548),  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  new  trial  granted. 

Franklin  Nevlus,  for  appellant  Don  R. 
Almy,  for  respondent 

WILLARD  BARTLETT,  T.  This  is  an  ac- 
tion to  recover  damages  for  negligently  caus- 
ing the  death  of  the  plaintlflf's  intestate,  who 
was  killed  in  the  subway  under  the  East  Riv- 
er, while  it  was  in  process  of  construction, 
by  the  unexpected  explosion  of  a  charge  of 


dynamite  In  the  course  of  the  blasting  neces- 
sary in  doing  the  work  which  was  being  car- 
ried on  by  the  defendant  The  plalntlfTs  In- 
testate was  an  inspector  employed  by  the  city 
of  New  York,  who  was  charged  with  the  duty 
of  reporting  the  progress  of  the  work  in  the 
tunnel  at  the  end  of  each  shift  of  workmen, 
and  who  also  at  the  end  of  each  month  meas- 
ured the  entire  quantity  of  work  done  during 
that  month.  There  is  no  doubt  that  he  was 
lawfully  in  the  tunnel  at  the  time  of  the  fa- 
tal explosion.  Whether  he  was  properly  In 
the  place  where  he  was  when  killed  is  a  ques- 
tion which  it  Is  not  necessary  to  decide. 
However  that  may  be,  we  concur  with  the 
dissenting  member  of  the  Appellate  Division 
in  the  opinion  that  the  record  does  not  con- 
tain proof  sufficient  to  sustain  a  verdict  that 
the  defendant  was  negligent  In  Its  method  or 
manner  of  doing  the  work. 

The  defendant's  agents  and  servants  had 
fired  a  blast,  which  gave  out  a  report  that 
Indicated  tbe  complete  explosion  of  all  the  dy- 
namite cartridges  which  had  been  Inserted  In 
the  heading  of  the  tunnel.  They  then  dis- 
connected the  electric  firing  apparatus,  and 
the  defendant's  foreman  in  charge  of  the 
blasting  called  out  to  his  own  workmen:  "It's 
all  over,  boys ;  go  In  and  blow  out  the  smoke." 
That  portion  of  the  tunnel  Into  which  they 
were  thus  directed  to  go  was  filled  with  a 
dense  volume  of  smoke  and  gas,  so  that,  al- 
though the  workmen  carried  candles,  they 
could  hardly  see  one  another.  The  plaintiff's 
intestate  advanced  toward  the  heading  with 
the  defendant's  employes,  who  were  carrying 
forward  a  hose  with  which  to  blow  out  the 
smoke  and  gas,  when  a  second  explosion  oc- 
curred, by  which  he  and  several  others  were 
fatally  Injured. 

We  can  discover  nothing  in  the  evidence 
which  points  to  any  negligence  on  the  part 
of  the  defendant  toward  the  plaintiff's  Intes- 
tate. It  Is  argued  that  the  defendant's  fore- 
man was  negligent  in  representing  to  the 
"boys"  that  the  explosion  was  "all  over." 
This  representation,  however,  was  not  made 
to  the  unfortunate  lnsi)ector.  It  was  expressly 
addressed  only  to  the  employes  of  the  defend- 
ant, and  did  not  call  upon  the  plaintiff's  in- 
testate to  take  any  action  whatever.  Indeed, 
the  conditions  in  that  part  of  the  tunnel  at 
that  time  were  such  as  rendered  it  Impossible 
for  him  then  to  make  any  measurements  un- 
til tbe  smoke  and  gas  should  have  been  clear- 
ed out;  so  that  the  defendant's  foreman 
could  have  had  no  reason  to  suppose  that  the  ' 
Inspector's  movements  would  be  in  any  wise 
Influenced  by  his  words.  It  may  be  that 
what  he  thus  said  in  the  bearing  of  the  In- 
spector was  such  an  assurance  of  safety  as 
to  free  the  latter  from  any  imputation  of 
contributory  negligence  In  going  forward 
when  and  where  he  did;  but  that  mistaken 
assurance,  addressed  only  to  his  own  gang  of 
workmen,  cannot  be  regarded  as  an  act  of 
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negligence  on  his  part  toward  the  plaintiff's 
intestate,  for  which  bis  principal  can  t>e  held 
responsible 

It  is  further  contended  in  behalf  of  the 
plaintiff  that  the  method  employed  by  the  de- 
fendant in  loading  and  firing  the  two  series 
of  blast  holes  made  in  the  face  of  the  heading 
was  essentially  Improper  and  dangerous;  and 
this  proposition  is  pressed  upon  us  with 
much  elaboration  and  detail.  It  is  enough  to 
say  in  regard  to  it  that,  however  defective, 
objectionable,  or  unsafe  the  method  may  have 
been,  there  is  not  a  particle  of  evidence  to 
show  that  the  explosion  which  Icilled  the 
plaintiff's  intestate  was  'due  to  any  feature 
in  the  manner  of  doing  the  work  which  is 
now  criticised  by  plaintiff's  counsel.  The  sys- 
tem may  have  been  objectionable,  but  it  is 
not  shown  that  its  objectionable  character 
had  anything  to  do  with  the  death  of  the  in- 
spector. 

Another  hasis  for  the  imputation  of  negli- 
gence is  found  by  counsel  in  the  failure  of 
the  defendant's  foreman  to  do  more  than  he 
did  to  ascertain  that  all  the  cartridges  had 
been  exploded  before  he  directed  bis  men  to 
proceed  and  clear  out  the  smoke  and  gas.  It 
appears,  however,  as  already  stated,  that  the 
electric  connections  by  which  the  blasts  were 
fired  had  been  severed  before  this  direction 
was  given,  and  that  the  sound  of  the  blast 
Indicated  that  all  the  cartridges  had  gone  off. 
Even  if  some  remained  unexploded,  the  fore- 
man had  no  reason  to  suppose  that  they 
would  explode  thereafter,  in  the  absence  of 
the  application  of  electricity,  or  any  other 
force,  while  his  men  were  blowing  out  the 
noxious  vapors  near  the  heading.  Indeed,  the 
proof  fails  to  suggest  any  plausible  explana- 
tion as  to  the  cause  of  the  fatal  explosion. 

For  these  reasons,  in  addition  to  those  stat- 
ed by  Mr.  Justice  Jenks  in  the  dissenting 
opinion  below,  we  think  that  the  Judgment 
should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

CULLEN,  C.  J.,  and  GRAT,  WERNER, 
HISCOCK,  CHASE,  and  COLLIN,  JJ,  con- 
cur. 

Judgment  reversed,  etc; 


(202  N.  T.  28S.) 
HOOVER  T.  HUBBARD  et  al. 

(Conrt  of  Api)eal8  of  New  York.     May  SO, 
1911.) 

1.  Limitation    of    Actiows    (|    155*)— Joint 

CONTBACTOBS — PaYUENTS. 

Where  one  of  two  joint  makers  of  a  note 
which  was  barred  by  limitations  except  for  pay- 
ments made  by  the  other  had  never  made  any 
of  the  payments  nor  authorized  his  co-maker 
to  make  them  as  his  agent,  nor  ratified  them, 
such  payments  were  unavailable  as  against  him 
to  toll  limitations,  under  the  rule  that  payments 
made  by  one  of  two  or  more  joint  contractors, 
in  order  to  be  effective  to  remove  the  bar  of 
limitations  as  to  others,  must  have  been  made 


by  previous  authorization  or  suhseijuent  ratifi- 
cation. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  |  624 ;   Dec  Dig.  1 155.*) 

2.  .Plbadino  (I  36*)— Estoppel. 

One  of  two  joint  makers  of  a  note,  by  plead- 
ing full  satisfaction  and  discharge  of  the  in- 
debtedness did  not  bar  bis  right  to  claim  that 
the  note  was  barred  by  limitations  as  against 
him;  it  appearing  at  the  trial  that  the  allega- 
tion of  payment  was  a  mistake,  and  it  not  ap- 
pearing by  such  allegation  that  the  note  was 
paid  or  discharged  by  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  §|  81-86;    Dec.  Dig.  {  36.*] 

Appeal  from  Supreme  Court  Appellate 
Division,  Fourth  Department 

Action  by  Elble  6.  Hoover  against  Henry 
H.  Hubbard,  Impleaded  with  another.  From 
a  Judgment  for  plaintiff  affirmed  by  the  Ap- 
pellate Division  (134  App.  Div.  909,  lid  N.  Y. 
Supp.  1114),  defendant  Henry  H.  Hubbard 
appeals.     Reversed,  and  new  trial  granted. 

John  Conl>oy,  for  appellant  Jerome  B. 
Cooper,  for  respondent 

CHASE,  J.  On  March  1,  1895,  the  defend- 
ants borrowed  of  Charles  Center  $600,  for 
which  they  gave  to  him  a  promissory  note, 
of  which  the  following  is  a  copy:  "$600.00. 
Theresa,  March  1,  1895.  For  value  received, 
we  jointly  and  severally  promise  to  pay 
Charles  Center,  or  bearer,  six  hundred  dol- 
lars one  year  after  date,  at  five  per  cent 
interest  Elmer  B.  Hubttard.  Henry  H. 
Hubbard." 

The  defendant  Elmer  B.  Hubbard  paid 
the  interest  on  said  note  annually  for  11 
years.  Be  also  paid  thereon  $300  on  ac- 
count of  principal.  Prior  to  the  commence- 
ment of  this  action,  the  plaintiff  became  the 
owner  and  holder  of  said  note,  and  on  April 
28,  1908,  this  action  was  commenced  there- 
on. The  appellant  Henry  H.  Hubbard,  an- 
swered the  complaint  in  which  he  alleged: 
"First  That  prior  to  the  commencement 
of  this  action  he  fully  satisfied  and  discharg- 
ed any  and  all  claims  and  indebtedness  in 
said  complaint  set  forth  by  payment  in  fall. 
Second.  That  the  cause  of  action  set  forth 
in  said  complaint  did  not  accrue  nor  did 
any  part  thereof  accrue  at  any  time  within 
6  years,  next  preceding  the  commencement 
of  this  action."  It  affirmatively  appears  that 
the  appellant  never  made  any  payments  up- 
on said  note.  It  is  claimed  by  the  respond- 
ent that  some  of  the  payments  made  by  the 
defendant  Elmer  E.  Hubbard  were  in  th« 
presence  of  the  appellant 

[1]  It  was  held  by  this  court  In  McMut 
len  V.  Rafferty,  89  N.  Y.  456,  459,  that:  "It 
Is  the  settled  law  of  this  state  that  pay- 
ments made  by  one  joint  contractor  cannot 
save  from  the  statute  of  limitations  a  claim 
against  another  Joint  contractor,  and  that 
payments  made  by  the  principal  debtor  can- 
not save  from  the  statute  a  claim  against 
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tbe  surety ;  and  It  makes  no  difference  that 
tbe  i>aynients  were  made  with  tbe  knowledge 
of  the  other  party  liable  for  the  same  debt. 
To  make  payments  effective  against  a  party 
to  save  a  daim  frqm  the  statute,  tbey  must 
have  been  made  by  him,  or  for  blm  by  bis 
authorized  agent  One  Joint  contractor  may 
make  payments  as  agent  for  all  the  contract- 
ors, or  the  principal  debtor  may  make  pay- 
ments for  and  in  the  n&me  of  his  surety  as 
his  agent,  or  payments  may  thus  be  made 
in  tbe  name'  of  all  tbe  joint  contractors,  or 
of  the  surety  without  previous  authority,  but 
be  subsequently  ratified,  and  In  all  such  cas- 
es tbe  nmning  of  the  statute  may  be  pre- 
vented. First  National  Bank  of  Utlca  v. 
Ballon,  49  N.'  T.  155.  But  in  all  cases  to 
make  tbe  payments  effective  they  must  by 
previons  authorization  or  subsequent  rati- 
fication be  tbe  payments  of  the  party  sought 
to  be  affected  by  them."  It  does  not  appear 
that  the  appellant  authorized  the  defendant, 
Elmer  B.  to  make  any  paym^it  upon  such 
note. 

tJnless  a  payment  by  one  of  two  Joint  and 
several  debtors  prevents  the  running  of  the 
statute  of  limitations  as  to  all,  there  is  no 
evidence  on  which  to  sustain  the  Judgment 
as  against  the  appellant  There  has  been  a 
controversy  in  some  Jurisdictions  as  to  tbe 
legal  consequences  of  a  payment  made  upon 
an  indebtedness  by  one  of  two  or  more  Joint 
debtors,  so  far  as  it  affects  the  running  of 
tbe  statute  of  limitations  against  the  debt- 
ors other  than  the  person  making  tbe  pay- 
ment In  Shoemaker  v.  Benedict,  11  N.  T. 
176,  181,  02  Am.  Dec.  96,  referring  to  pay- 
ments made  by  one  of  several  makers  of  a 
promissory  note  before  tbe  statute  of  limita- 
tions bad  barred  an  action  thereon,  it  was 
said  that:  "Before  tbe  decision  of  Van  Kenr- 
en  v.  Parmelee,  2  N.  Y.  623,  61  Am.  Dec. 
822,  It  would  have  been  considered  very 
well  settled  upon  authority  that  snch  pay- 
ments did  operate  to  prevent  the  statute  of 
limitations  from  attaching  to  tbe  demand." 
It  was,  however,  by  Shoemaker  v.  Benedict, 
supra,  clearly  settled  In  this  state  that  a 
payment  made  by  one  of  tbe  Joint  and  sev- 
eral makers  of  a  promissory  note  either  be- 
fore or  after  an  action  upon  it  is  barred  by 
the  statute  of  limitations  and  within  6  years 
before  suit  brought  does  not  affect  the  de- 
fense of  tbe  statute  as  to  tbe  others.  There 
have  been  many  cases  in  tilts  court  approv- 
ing and  confirming  the  authority  of  that 
case.  Among  the  most  recent  of  the  report- 
ed decisions  is  Brooklyn  Bank  v.  Bamaby, 
197  N.  Y.  210,  in  the  opinion  in  which  case, 
at  pages  210  and  220,  90  N.  B.  834  at  page 
837,  27  L.  R.  A.  (N.  S.)  843,  the  authority 
of  Shoemaker  t.  Benedict,  supra,  is  again 
referred  to,  approved  and  reasserted. 

[2]  It  is  also  claimed  by  the  respondent 
that  tbe  appellant  is  precluded  from  claim- 
ing tbe  statute  of  limitations  as  a  bar  to 


this  action  by  reason  of  the  first  paragraph 
of  bis  answer,  in  which  he  alleges  the  full 
satlBfaction  and  dischfirge  of  tbe  indebted- 
ness. The  record  shows  that  the  appellant 
WAS  mistaken  in  bis  allegation  that  tbe  In- 
debtedness was  fully  satisfied  and  discharg- 
ed. If  we  accept  the  pleading  as  an  admis- 
sion. It  does  not  appear  thereby  independ- 
ently of  the  evidence  received  upon  the  trial 
or  by  the  record  as  an  entirety,  that  the  ap- 
pellant satisfied  and  discharged  the  indebt- 
edness or  made  any  payments  thereon  at  a 
time  within  6  years  prior  to  the  commence- 
ment of  the  action. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  tbe 
event 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WIL- 
LARD  BARTLETT,  HISCOCK,  and  COL- 
LIN, JJ.,  concur. 

Judgment  reversed,  eta 
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(Ck>nrt  of  Appeals  of  New  York.). 

1.  MOBTQAGES  ({  8*)— OoNBTBUina  INSTBU- 
MEHTB  TOOETHKB— COHVETANCE  AS  SeCUBI- 
TT. 

Plaintiff,  pending  a  procsedlng  against  her 
husband  to  compel  him  to  account  as  executor 
and  trustee  of  an  estate  in  which  defendants 
were  interested,  and  to  secure  an  adjournment 
of  the  ac<!ounting,  conveyed  real  property  to  a 
trustee  for  the  purposes  set  out  in  a  declara- 
tion of  trust  executed  by  him  to  the  plaintiff, 
whereby  the  trustee  wag  required  to  pay  all 
sums  which  upon  a  proper  accounting  by  plain- 
tiff's husband  should  be  found  due  to  defendatats 
or  other  persons,  and  to  pay  over  any  balance 
over  snch  sums,  due  and  payable  to  defendant, 
to  the  plaintiff,  with  power  of  sale  for  such 
purposes.  Held,  that  the  deed,  construed  with 
tbe  declaration  of  trust,  was  in  effect  a  mort- 
age, and  that  plaintiff  had  a  right  of  redemp- 
tion after  tbe  satisfaction  of  the  defendants' 
claims,  with  a  right  to  a  reconveyance  contin- 
gent upon  the  outcome  of  the  accounting. 

[BM.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  ii  7,  8;  Dec.  Dig.  {  8.*] 

2.  Fbaudb,  Statute  of  (J  68*)— "Intebest  ih 
Real  Pkopehtt"— Conveyances. 

Held,  also,  that  plaintiff's  remaining  inter- 
est in  the  property  under  her  deed  to  the  trus- 
tee and  his  declaration  of  trust  was  "an  in- 
terest In  real  property,"  within  Real  Property 
Lew  (Consol.  Laws  1909,  c.  50}  {  242,  prohib- 
iting the  conveyance  of  snch  interests  except 
by  writing  subscribed  by  the  grantor,  or  his 
agent  thereto  authorized  in  writing,  so  that  her 
oral  Consent  to  a  conveyance  of  the  property 
by  the  trustee  to  tbe  defendants  pending  the 
accounting  was  no  bar  to  her  interest. 

tEd.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  Ji  97-104 ;    Dec.  Dig.  {  63.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3692-3709;   vol.  8,  p.  7691.] 

3.  Tbusts  (J  356*)— Tbtjst  Deed  as  Secubitt 
— Conveyance  by  Tbusteb— Effect. 

Where  plaintiff  conveyed  land  to  one  who 
executed  a  declaration  that  he  held  it  in  trust 
to  pay  any  amount  found  due  from  plaintiff's 
husband  by  the  decree  in  his  accounting  as  ex- 
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ecator,  and  pending  the  accounting  tbe  trns- 
tee  conveyed  the  land  to  dcfendaiiits,  -who  took 
with  express  notice  of  the  terms  of  the  trust, 
defendants  held  the  land  subject  to  plaintiff's 
rights  the  same  aa  white  held  by  the  .original 
trustee. 

[Ed.  Note. — For  other  cases,  see  Trusts,  Cent 
EHg.  If  629-538;   Dec  Dig.  |  856.*] 

Appeal  from  Supreme  Conrt,  Appellatit 
Division,  First  Department 

Action  by  Emma  B.  Nestell  against  Charles 
H.  Hart  and  others.  From  a  Judgment  of 
tbe  Appellate  Division  (137  App.  Dlv.  919, 
122  N.  T.  Supp.  1138),  afBrming  a  judgment 
for  defendants,  plaintiff  appeals.  Modified 
and  afilrmed. 

Dallas  Flannagan,  for  appellant.  Willlaui 
H.  Van  Benscboten,  for  respondents. 

HAIGHT,  J.  This  action  was  brought  for 
the  purpose  of  obtaining  an  adjudication 
that  the  plaintiff  is  the  owner  in  fee  of  the 
premises  known  aa  76  West  125th  street,  in 
the  city  of  Mew  York,  and  that  the  defend- 
ants, who  claim  title  under  a  deed  from 
William  D.  Leonard,  be  directed  to  convey 
tbe  premises  to  the  plaintiff  and  account  for 
the  rents  received  by  them. 

Joseph  B.  Hart  died  in  the  city  of  New 
Torl{  on  or  about  the  4th  day  of  December, 
1878,  leaving  a  last  will  and  testament, 
which  was  duly  admitted  to  probate  on  tbe 
28th  day  of  December  thereafter.  He  left 
him  surviving  Einma  S.  Hart,  his  widow,  and 
the  defendants,  who  were  his  children.  In 
his  will  be  created  a  trust  In  favor  of  his 
widow  during  her  life,  with  remainder  over 
to  his  children,  and  appointed  John  Jay  Nes- 
tell, George  W.  Hart,  and  Emma  S.  Hart 
executors  and  trustees  under  his  will.  John 
Jay  Nestell  qualified  as  such  executor,  etc., 
and  became  the  sole  manager  of  the  estate. 
Emma  S.  Hart,  tbe  widow  of  the  testator, 
died  on  tbe  21st  day  of  September,  1907, 
and  thereupon  her  children,  the  remainder- 
men, called  upon  Nestell  for  an  accounting 
as  to  bis  management  of  the  estate.  The 
plaintiff  is  the  wife  of  Nestell,  and  on  the 
30th  day  of  December,  1907,  be  conveyed  to 
her  the  premises  in  question.  After  proceed- 
ings had  been  instituted  in  the  Surrogate's 
Court  by  the  remaindermen  for  an  accoimt- 
ing  of  Nestell  as  executor  and  trustee,  an 
examination  of  his  accounts  was  had  by  an 
accountant,  who  reported  him  short  in  a 
large  amount,  and  thereupon  a  claim  was 
made  that  be  had  conveyed  the  real  estate 
in  question  to  his  wife  In  violation  of  the 
rights  of  tbe  remaindermen,  and,  in  order 
to  procure  an  adjournment  of  tbe  accounting 
*>efore  the  Surrogate's  Court,  tbe  plaintiff 
was  Induced  to  execute  a  deed  of  tbe  prem- 
ises which  bad  been  conveyed  to  her  by  her 
husband,  to  his  attorney,  William  D.  Leon- 
ard, to  be  held  by  him  in  trust  for  the  pur- 
pose of  securing  any  amount  that  might 
be  found  due  from  her  husband  to  the  de- 


fendants. Thereupon  "Leonard  executed  and 
delivered  to  the  defendants  a  declaration  of 
trust  to  the  ^ect  that  he  had  accepted  the 
conveyance  above  mentioned  and  held  the 
premises  therein  described  for  the  following 
uses  and  purposes,  tIz.:  First  To  pay  anr 
and  all  sums  which,  upon  a  proper  account 
Ing  by  the  said  John  J.  Nest^,  aa  sole  sur- 
viving  executor  and  trustee  under  the  last 
will  and  testament  of  Joseph  B.  Hart,  de- 
ceased, shall  be  decreed  to  be  due  and  pay- 
able by  him  to  Irene  N.  Collord,  Charles  H. 
Hart,  Emma  J.  Sheridan  and  such  otii&e 
persons,  if  any,  as  by  said  decree  shall  be 
determined  and  adjudged.  Second.  To  pay 
over  any  balance  that  may  remain  after  the 
payments  aforesaid  to  Emma  E.  Nestell,  tbe 
grantor  named  in  the  said  conveyance  alK>ve 
mentioned,  her  executors,  administrators  or 
assigns.  Third.  For  the  purpose  of  carrying 
out  the  provisions  above  mentioned,  to  sell 
or  dispose  of  the  above-mentioned  premises 
at  public  auction  or  private  sale  as  may  be 
deemed  most  expedient,  and  to  execute  and 
deliver  to  the  purchaser  or  purchasers  there- 
of, good  and  sufficient  deeds  or  conveyances 
for  the  same,  the  proceeds  thereof  to  be 
applied  in  accordance  with  the  provisions 
above  mentioned." 

The  proceedings  before  the  surrogate  for 
an  accounting  were  thereupon  adjourned 
from  time  to  time,  and  subsequently  and  on 
or  about  the  3d  day  of  July,  1908,  an  agree- 
ment in  writing  was  entered  into  by  John 
Jay  Nestell  and  the  defendants,  by  which 
he  turned  over  and  assigned  to  them  a  num- 
ber of  bonds,  mortgages,  and  stocks  of  cor- 
porations, of  tbe  value  of  $257,000,  to  be  ap- 
plied upon  bis  indebtedness  to  them  when  the 
amount  should  be  ascertained,  and  also  agreed 
to  cause  to  be  transferred  to  them  tbe  real 
estate  in  question  to  be  valued  at  $55,000, 
to  also  be  applied  upon  such  indebtedness, 
tbe  surplus,  if  any,  to  be  returned  to  him; 
and  thereupon  Leonard,  the  plaintiff's  trus- 
tee, conveyed  tbe  premises  to  the  defendants, 
pursuant  to  that  agreement  The  trial  court 
has  found  that  this  conveyance  was  made 
with  the  knowledge  and  consent  of  the  plain- 
tiff. It  is  not  claimed,  however,  that  she 
Joined  in  tbe  written  contract,  or  that  her 
consent  was  in  writing.  Tbe  court  further 
found  as  a  fact  that  $55,000  was  the  full 
value  of  the  premises,  and,  as  conclusions 
of  law,  that  the  deed  executed  by  tbe  plain- 
tiff to  Leonard  was  a  valid  conveyance;  that 
the  conveyance  by  Leonard  to  the  defendants 
was  also  valid,  and  was  in  all  respects  rati- 
fied and  confirmed  by  the  plaintiff;  that  the 
defendants  are  entitled  to  the  possession  and 
control  of  the  premises,  and  to  tbe  rents. 
Issues,  and  profits  thereof,  until  such  time 
as  there  shall  be  a  final  determination  as 
to  whether  or  not  Nestell  is  indebted  to  the 
defendants  by  reason  of  bis  acts  as  execu- 
tor and  trustee  under  the  will  of  Joseph  B. 
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Bart,  deceased.  And  If  tbe  amount  due 
from  blm  exceeds  the  value  of  the  premises 
as  fixed  by  the  agreement  between  him  and 
the  defendants,  and  the  other  personal  prop- 
erty transferred  by  him  to  them,  the  defend- 
ants shall  be  adjudged  to  be  entitled  to  re- 
tain the  same  as  owners  In  fee,  but,  if  It 
shall  be  adjudged  that  any  less  sum  than 
the  total  amount  of  the  valuations  placed 
upon  the  real  estate  in  question  and  the 
personal  property  is  due  from  Nestell,  the 
defendants,  on  paying  to  him  the  differenct, 
shall  likewise  be  entitled  to  retain  tbe  real 
estate  in  question  as  owners  in  fee. 

[1]  We  are  of  the  opinion  that  the  deed 
from  the  plaintiff  to  Leonard  Is  a  valid  in- 
strument, and  under  the  findings  It  cannot 
now  be  set  aside  as  void ;  but  it  must  be 
construed  la  connection  with  the  declaration 
of  trust  executed  by  Leonard,  and,  when  so 
construed,  it  becomes  in  effect  a  mortgage 
upon  the  real  estate.  Leonard,  as  her  trus- 
tee, is  authorized  to  pay  the  defendants  the 
amount  that  shall  be  decreed  by  the  surro- 
gate to  be  due  and  owing  by  her  husband 
upon  his  accounting  as  an  executor  and 
trustee  of  Joseph  B.  Hart,  deceased,  and  to 
return  any  balance  that  may  remain  after 
such  payment  to  the  plaintiff.  The  plaintiff, 
therefore,  continued  to  retain  the  right  of 
redemption  and  to  be  the  owper  of  the  equity 
that  should  exist  after  the  satisfaction  of 
the  defendants'  claim.  Should  the  decree 
entered  upon  the  accounting  fail  to  show 
any  indebtedness  upon  the  part  of  Nestell 
over  and  above  the  bonds,  mortgages,  and 
stock  turned  over  to  the  estate,  then  the 
plaintiff  would  have  the  right  to  have  the 
premises  reconveyed  to  her. 

IX]  But,  If  the  decree  was  for  a  greater 
amount  than  that  turned  over  by  Nestell, 
she  would  only  be  entitled  to  have  the  prem- 
ises reconveyed  upon  paying  the  amount  so 
found  due,  or  to  receive  back  the  surplus, 
if  any,  that  may  remain  after  a  sale  and 
the  discharge  of  such  decree.  This,  we  think, 
'  Is  an  interest  in  real  property  of  which  she 
cannot  be  deprived  except  by  opei-atlon  of 
law,  or  by  her  deed  of  conveyance  in  writing. 

By  section  242  of  the  real  property  law 
(Consol.  Laws  1909,  c.  50),  it  is  provided: 
"An  estate  or  interest  in  real  property 
•  •  •  or  any  trust  or  power,  over  or  con- 
cerning real  property,  or  In  any  manner  re- 
lating thereto,  cannot  be  created,  granted, 
assigned,  surrendered  or  declared,  unless  by 
act  or  operation  of  law,  or  by  deed  or  con- 
veyance in  writing,  subscribed  by  the  person 
creating,  granting,  assigning,  surrendering  or 
declaring  the  same,  or  by  his  lawful  agent, 
thereunto  authorized  by  writing."  It  has 
not  been  found  as  a  fact  nor  is  it  claimed 
by  counsel  that  Nestell  or  Leonard,  the  trus- 
tee, were  ever  authorized  in^  writing  to  con- 
vey her  interest  in  the  premises  to  the  de- 
fendants or  to  her  husband.  Tbe  most  that 
is  found  upon  the  subject  ih  that  the  contract 
was  made  by  her  husband  and  the  couvey- 
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ance  by  Leonard,  with  her  knowledge  and 
consent  This,  we  think,  is  not  sufficient. 
Nor  do  we  think  It  amounts  to  ratification, 
for,  if  she  could  not  convey  by  oral  direction. 
It  would  hardly  amount  to  ratification.  It 
may  be  that,  had  she  accepted  the  defend- 
ants' offer  to  pay  her  an  annuity  in  writing, 
it  would  have  operated  as  a  ratification. 
But,  while  she  appears  to  have  signed  tbe 
offer  when  it  was  first  presented  to 'her,  she 
changed  her  mind  and  canceled  her  signa- 
ture while  it  was  In  the  hands  of  her  attor- 
ney before  It  had  been  delivered,  and  con- 
sequently it  amounted  to  nothing  by  way  of 
ratification.  Under  the  deed  executed  by 
the  plaintiff  to  Leonard  and  bis  declaration 
of  trust,  he  is  given  tbe  power  to  sell  or 
dispose  of  the  real  property  mentioned,  "for 
the  purpose  of  carrying  out  the  provisions 
above  mentioned,"  which  are,  for  the  pur- 
pose of  paying  any  decree  that  the  surrogate 
may  enter  against  the  plaintiff's  husband  as 
executor  and  trustee  In  favor  of  the  defend- 
ants, and  to  return  the  balance  to  her.  No 
decree  has  ever  been  entered  by  the  surro- 
gate so  far  as  is  disclosed  by  the  record  be- 
fore us.  The  accounting  Is  still  pending  be- 
fore tbe  surrogate.  There  was,  therefore, 
no  jiecesslty  for  the  exercise  of  his  power  of 
sale  for  the  purpose  of  payiug  any  decree. 
But  it  does  appear  that  an  accountant  had 
been  through  the  books  of  the  executor  and 
trustee  and  had  found  a  large  sum  owing 
by  him,  the  amount  is  not  stated,  and  that 
thereupon  the  plaintiff's  husband  had  turned 
over  a  large  amount  of  securities  amounting 
to  upwards  of  $250,000,  to  apply  upon  such 
Indebtedness;  and  in  an  agreement  then 
made  by  him  with  the  defendants,  the  value 
of  the  real  estate  in  question  should  be  fixed 
at  the  sum  of  $55,000,  and  that  It  should 
be  conveyed  by  Leonard  to  them  as  security 
for  the  payment  of  any  deficiency  that  may 
be  found  due  In  the  final  decree  of  the  surro- 
gate. 

[3]  The  trial  court  found  as  a  fact  that 
?5S,000  is  the  full  value  of  the  property.  N(» 
claim  was  made  upon  the  argument  or  In 
the  brief  of  counsel  that  this  amount  was 
not  the  full  value  of  tbe  premises.  The 
plaintiff's  husband  and  the  defendants  were 
endeavoring  to  reach  a  settlement  of  their 
differences,  but,  until  the  final  amount  had 
been  determined  by  the  decree,  the  idefend- 
ants  desired  to  have  the  real  estate  in  ques- 
tion held  as  security  for  the  payment  of 
any  deficiency  that  may  be  found.  It  was 
under  these  circumstances  that  Leonard  ex- 
ercised his  power  of  sale  in  conveying  to 
the  defendants.  It  may  be  that  had  Leon- 
ard protected  the  Interest  of  the  plaintiff 
in  the  premises  in  making  the  conveyance, 
the  provision  under  which  the  sale  was  made 
might  possibly  be  construed  as  sufficient  tu' 
authorize  the  transfer;  but  he  clearly  had 
no  power  by  such  a  conveyance  to  deprive 
the  plaintiff  of  her  right  to  redeem  or  to 
have  returned  to  her  any  surplus  that  may 
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'be  left  after  .tbe  discharge  of  the  decree  of 
the  surrogate  on  the  final  accounting  of  her 
husband  as  executor  and  trustee.  The  de- 
fendants had  before  them  the  declaration 
of  trust.  It  or  a  copy  bad  been  delivered  to 
them,  as  appears  by  the  findings.  They, 
therefore,  were  chargeable  with  loiowledge 
a^  to  the  powers  of  Leonard  as  trustee.  Or- 
dinarily In  finding  errors  of  the  character 
disclosed  herein,  we  should  order  a  reversal 
and  a  new  trial.  But,  in  view  of  the  fact 
that  no  question  has  been  made  that  $55,000 
was  not  the  full  value  of  the  premises,  we 
Incline  to  the  view  that  Justice  may  be  done 
between  the  parties  by  ordering  a  modifica- 
tion of  the  Judgment  so  as  to  provide  that, 
if  no  Indebtedness  is  found  owing  by  Nestell 
to  the  defendants,  the  premises  be  reconvey- 
ed  by  the  defendants  to  the  plaintlfC  and 
they  account  for  the  rents  and  profits.  But, 
If  the  decree  be  that  a  balance  is  still  due 
and  owing  from  Nestell  to  the  defendants, 
then  that  the  balance  of  the  $55,000  remain- 
ing after  paying  such  decree,  together  with 
the  rents  and  profits,  be  returned  to  the 
plalntift,  and  as  so  modified,  aflirmed,  with- 
out costs  of  this  appeal  to  either  party. 

CUIXEN,  C.  J.,  and  WERNER,  Wlli- 
liARP  BARTLETT,  HISOOCK,  CHASE, 
and  COLI/IN,  JJ.,  concur. 

Judgment  accordingly. 


(202  N.  T.  SOO 

SMITH  T.  OEIOER. 

(Court  of  Appeals  of  New  Torlc.     May  80, 
1911.) 

1.  RSFKBEHCB    ((    83*)— DKOISION— SXTTFICIKN- 

or. 

Under  Code  Civ.  Proc.  {  1019,  requiring  a 
referee  to  file  a  written  report,  and  under  sec- 
tion 1022,  requiring  his  decision  to  state  sepa- 
rately the  facts  found  and  direct  entry  of  Judg- 
ment, it  is  insufficient  to  merely  file  an  opin- 
ion and  the  requests  of  the  parties  to  find, 
with  the  disposition  thereof  by  the  referee. 

[Ed.  Note.— For  other  cases,   see  Reference, 
Dec  Dig.  i  835»] 

2.  REFEBENCE    ({  83*)— DECISIORS— SiGNATUBE 

— StrericiENoy. 

A  referee's  report  and  decision  should  be 
authenticated  by  a  sijrnature  at  length;  signa- 
ture by  initials  being  insufficient. 

[Ed.   Note.— For  other  cases,   see  Reference, 
Dec.  Dig.  S  83.*] 

8.  SioNATUBEs  ({  1*)— Official  Sionatubes 

— SUFFICIENCT. 

The  surname  is  an  essential  part  of  an  of- 
ficial signature,  preceded  either  by  the  initials 
or  by  the  entire  given  name. 

[Ed.  Note.— For  other  cases,  see  Signatures, 
Cent.  Dig.  §§  1-4;   Dec.  Dig.  {  1.*] 

4.  Appeal  and  Ebbob  ({  1170*)- Revebsai<— 
Disposition. 

Where  a  judgment  appealed  from  is  in- 
valid l>ecau8e  a  referee's  findings  have  not  been 
made  and  signed  as  required  by  law,  it  is  prop- 
erly  reversed   and   remitted  to   the  referee  for 


formal  decision  without  new  trial;    he  having 
announced  his  conclusion  in  an  opinion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  4588-4596;  Dec  Dig.  i 
1176.*] 

5.  Costs  (|  238*)— Costs  on  Appeai^Rioht 

To. 

On  reversal  of  a  judgment  for  invalidity 
in  a  referee's  decision,  neither  party  should  re- 
cover costs  of  appeal  where  both  argued  the  ap- 
peal upon  the  defective  record. 

[Ei.  Note.— For  other  cases,  see  Costs,  Dec 
Dig.  {  238.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  JefCrey  Smith  against  William 
Geiger.  From  a  Judgment  of  the  Second 
Appellate  Division  (118  N.  T.  Supp.  1143) 
affirming  a  Judgment  for  defendant,  plaintiff 
appeals.    Reversed  and  remittedi 

This  action  was  brought  by  a  real  estate 
broiler  to  recover  the  compensation  alleged 
to  be  due  him  from  the  defendant  for  his 
services  in  procuring  a  purchaser  of  certain 
real  estate  In  the  town  of  Babylon,  county  of 
Snffollc.  The  complaint  alleges  that  the  de- 
fendant employed  the  plaintitC  as  a  broker 
to  find  and  procure  a  purchaser,  and  that 
the  plaintiff  did  find  and  procure  one,  who 
entered  Into  contract  accordingly.  He  de- 
manded Judgment  for  the  sum  of  $364.68,  al- 
leged to  be  the  reasonable  and  usual  commis- 
sion In  such  cases.  The  defendant  by  his  an- 
swer put  at  Issue  all  the  material  allegations 
of  the  complaint  A  Judgment  entered  dis- 
missing the  complaint,  with  costs,  was  af- 
firmed by  the  Appellate  Division,  one  of  the 
Justices  dissenting,  and  the  plaintiff  appealed 
to  this  court 

Sidney  H.  Swezey,  for  appellant  Percy  L. 
Housel,  for  respondent 

VANN,  J.  (after  stating  the  facts  as  above). 
[1]  The  Issues  In  this  action  were  duly  re- 
ferred to  Clinton  M.  Flint,  Esq.,  to  hear  and 
determine,  and  the  case  was  tried  and  sub- 
mitted to  him  for  decision.  He  has  made  no, 
report  as  yet,  although  Judgment  has  been 
entered  In  favor  of  the  defendant  He  wrote 
a  brief  opinion  and  signed  it  as  referee,  stat- 
ing that  he  was  unable  to  find  from  the  evi- 
dence that  the  plaintiff  was  the  procuring 
cause  of  the  sale  and  giving  his  reasons  for 
reaching  this  conclusion.  He  found  no  facts 
therein,  however,  and  gave  no  direction  for 
Judgment  A  paper  appears  in  the  Judgment 
roll  headed,  "Plaintiff's  requests  to  find," 
which  recites  the  reference  to  Mr.  Flint  and 
states  that:  "I,  ainton  M.  Flint,  referee,  do 
hereby  malie  and  find  the  following  findings 
of  fact  and  conclusions  of  law  with  respect 
thereto."  Then  follow  19  findings  of  fact 
with  four  conclusions  of  law,  underneath 
each  of  which  is  written,  "Found,  C.  M.  F.," 
or  "Refused,  C.  M.  F."  The  final  conclusion 
of  law  as  requested  Is  "that  the  plaintiff  is 
entitled  to  recover  from  the  defendant  the 
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enm  of  $364.68  with  Interest."  Underneath 
this  Is  written,  "Refused,  C.  M.  F."  There 
Is  also  another  paper  headed  "Defendant's 
requests  to  find,"  which  states  that  "the  de- 
fendant requests  the  court  to  find  as  facts," 
and  then  follow  35  separate  statements  of 
fact,  and  underneath  each  of  these  is  writ- 
ten, "Found,  C.  M.  F.,"  or  "Refused,  C.  M. 
F."  Three  conclusions  of  law  were  request- 
ed, each  one  of  which  was  marked,  "Found, 
C.  M.  F.,"  the  third  being  "that  the  defend- 
ant is  entitled  to  Judgment  upon  the  merits," 
but  there  was  no  direction  for  Judgment 
Other  than  these  requests  to  find  thus  mark- 
ed by  the  initials  of  the  referee  there  is 
nothing  in  the  record  to  authorize  the  entry 
of  Judgment.  The  clerk,  however,  entered  a 
judgment,  which  after  reciting  that  the  case 
had  been  duly  referred  and  that  the  referee 
had  made  and  filed  his  decision  directing 
that  the  defendant  have  judgment  on  the 
merits,  dismissed  the  complaint,  with  costs. 

Section  1019  of  the  Code  of  Civil  Proce- 
dure provides  for  a  "written  report,"  and 
section  1022  requires  that  "the  decision  of 
the  court  or  the  report  of  a  referee  upon  the 
trial  of  the  whole  issues  of  fact  must  state 
s^arately  the  facts  found  and  the  conclu- 
sions of  law,  and  direct  the  Judgment  to  be 
entered  thereon,  which  decision  so  filed  shall 
form  part  of  the  Judgment  roll."  We  find  in 
the  record  no  decision  such  as  this  section  re- 
quires, but  simply  an  opinion  and  the  requests 
of  both  parties  with  the  dlspostlon  thereof  by 
the  referee  as  required  by  section  1023  of 
the  Code.  There  was  no  direction  for  the  en- 
try of  Judgment  dismissing  the  complaint  on 
the  merits,  with  costs,  although  Judgment  was 
entered  by  the  clerk  in  that  form. 

[2]  Moreover,  the  requests  were  not  signed 
by  the  referee,  except  with  his  initials,  and 
those  proposed  by  the  defendant  contained 
nothing  by  way  of  recital  or  otherwise  to 
show  whose  initials  they  were  or  In  what 
capacity  they  were  attached.  The  referee 
evidently  did  not  Intend  that  Judgment  should 
be  entered  upon  the  requests  as  disposed  of 
by  him,  but  that  the  attorney  for  the  prevail- 
ing party  should  prepare  formal  findings  and 
present  them  to  him  for  his  ofilcial  signature. 
The  general  practice  requires  this;  and, 
while  the  Code  does  not  in  terms  say  that 
the  referee  must  sign  the  decision  by  sub- 
scribing his  name,  the  intention  of  the  Legis- 
lature in  that  regard  is  plainly  to  be  Im- 
plied. 

[3]  A  report  in  writing  must  be  authenti- 
cated by  the  signature  of  the  referee,  and 
mere  initials  are  not  a  signature  in  legal 
proceedings.  The  surname  is  an  essential 
part  of  an  official  signature,  preceded  either 
by  the  Initials  or  by  the  entire  given  name. 
It  would  be  loose  and  unsafe  to  allow  the  use 
of  mere  Initials  in  the  place  of  the  usual 
signature  to  authorize  the  entry  of  Judgment 
for  hundreds  of  thousands,  or  even  for  mil- 
lions of  dollars.  While  the  decisions  of  the 
appellate  courts  are  not  usually  signed  by 


the  judges  In  any  way,  they  are  handed  to 
the  clerk  in  open  court  and  thereby  authenti- 
cated most  completely.  The  report  of  a  ref- 
eree, however,  and  the  decision  of  the  whole 
issues  of  fact  and  law  after  the  trial  of  a 
case  by  the  court  without  a  Jury,  are  not 
banded  down  in  open  court,  and  should  be 
authenticated  by  the  ofilcial  signature  at 
length.  It  is  true  that  in  the  transaction  of 
certain  kinds  of  business  initials  are  sufll- 
clent  to  satisfy  the  law.  Thus,  signing  by 
the  initials  of  the  party  to  be  charged  has 
been  held  to  comply  with  the  statute  of 
frauds.  Salmon  Falls  Mfg.  Co.  v.  Goddard, 
14  How.  446,  14  L..  Ed.  493;  Sanborn  v. 
Flagler,  9  Allen  (Mass.)  474;  Philllmore  v. 
Barry,  1  Campb.  513.  So  it  was  held  in 
Palmer  v.  Stephens,  1  Denlo,  471,  that  one 
may  become  liable  as  maker  of  a  note  by 
signing  the  initials  of  his  name  thereto,  in- 
tending thereby  to  bind  himself,  but  this 
case  has  not  escaped  criticism.  Sheffield  v. 
tadue,  16  Minn.  392  (Gil.  346),  10  Am.  Rep. 
145.  The  initials  of  the  name  of  the  holder 
of  a  check  written  on  the  back  of  it  were 
held  in  an  early  case  enough  to  charge  him 
as  Indorser.  Merchants'  Bank  v.  Splcer,  6 
Wend.  443.  The  signing  In  these  cases,  how- 
ever, was  by  private  Individuals  in  the  trans- 
action of  private  business,  and  we  think  that 
greater  formality  is  required  In  signing  an 
ofilcial  report  which  may  authorize  the  en- 
try of  Judgment  for  the  recovery  of  a  vast 
sum  of  money  or  the  award  of  relief  by  in- 
junction which  may  suspend  the  operation  of 
business  conducted  on  an  extensive  scale. 
The  referee  in  making  his  official  report  rep- 
resents the  sovereignty  of  the  state  in  a 
formal  act  of  Justice,  and  his  action  should 
be  authenticated  In  a  formal  way  on  account 
of  the  importance  and  dignity  of  the  act 

The  authorities  upon  the  subject  tend  to 
support  these  views,  although  not  all  those 
cited  are  directly  In  point  Benjamin  v.  Al- 
len, 35  Hun,  115;  People  ex  rel.  Havron  v. 
Dalton,  77  App.  Dlv.  499,  78  N.  T.  Supp. 
1051;  Kent  v.  Common  Council  of  Bingham- 
ton,  90  App.  Dlv.  553,  86  N.  Y.  Supp.  411; 
Edinger  v.  McAvoy,  134  App.  Dlv.  869,  119 
N.  y.  Supp.  327 ;  Gilman  v.  Prentice,  132  N. 
X.  488,  30  N.  E.  981 ;  Matter  of  Sprague,  125 
N.  Y.  732,  26  N.  E.  532;  Matter  of  Kellogg, 
104  N.  X.  648,  10  N.  E  152 ;  Hewlett  v.  El- 
mer, 103  N.  X.  156,  164,  8  N.  E.  387;  Ange-  . 
vine  V.  Jackson,  103  N.  X.  470,  9  N.  E.  56; 
Brldger  v.  Weeks,  30  N.  X.  328.  In  Benja- 
min V.  Allen  It  was  held  that  findings  of  fact 
and  conclusions  of  law  must  be  made  and 
signed,  and  that  the  signature  of  the  trial 
Judge  is  required — citing  Thomas  v.  Tanner, 
14  How.  Prac.  426;  Burger  v.  Baker,  4  Abb, 
Prac.  11;  Brldger  v.  Weeks,  30  N.  X.  328. 
It  was  further  held  that  the  county  clerk 
was  not  authorized  to  enter  Judgment  upon 
an  opinion,  and  that  there  could  be  no  re- 
view upon  a  trial  of  an  issue  of  fact  unless 
a  decision  was  signed  and  filed.  The  appeal 
in  that  case  was  dismissed.    In  People  ex  rel. 
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Havron  v.  Dalton,  Judge  Wlllard  Bartiett, 
speaking  for  the  court,  said:  "Where  the 
requisite  findings  or  decision  have  been  omit- 
ted upon  the  trial  of  an  action  and  the  case 
on  appeal  has  disclosed  such  omission,  it 
has  been  the  custom  of  this  court  to  remit 
the  case  to  the  trial  Judge,  in  order  that  the 
requisite  decision  may  be  made  nunc  pro 
tunc."  77  App.  DlT.  600,  78  N.  T.  Supp. 
1052— citing  Hall  T.  Beston,  13  App.  Dlv. 
lie,  43  N.  Y.  Supp.  304 ;  Shaffer  v.  Martin, 
20  App.  Dlv.  304,  46  N.  Y.  Supp.  902.  The 
same  course  was  pursued  In  Kent  t.  Common 
Council  of  Binghamton,  where  it  was  said: 
"No  motion  having  been"  made  to  vacate  the 
judgment  for  want  of  a  decision,  we  must  re- 
verse it  and  will  do  so,  without  costs  to  ei- 
ther party,  and  remit  the  case  to  the  Special 
Term  for  decision."  90  App.  Dlv.  535,  86  N. 
Y.  Supp.  412.  In  Edinger  v.  McAvoy  sepa- 
rate and  distinct  findings  of  fact  and  law 
were  submitted  by  codefendants,  aitd.  Instead 
of  noting  In  the  margin  of  these  statements 
the  manner  In  which  each  proposition  was 
disposed  of  as  required  by  section  1023,  the 
court  signed  the  two  statements  of  findings 
proposed  at  the  end  of  each  and  the  record 
presented  no  other  decision  signed  by  the 
court.  It  was  held  that  the  two  sets  of  find- 
ings, although  duly  signed,  could  not  be 
treated  as  a  decision,  and  that  the  judgment 
entered  thereon  was  premature.  The  Judg- 
ment was  reversed  and  the  case  remitted  to 
the  Trial  Term,  without  costs  of  appeal  to 
either  party.  In  Gilman  v.  Prentice  the  ap- 
peal was  dismissed  and  In  Matter  of  Sprague 
the  Judgment  was  afilrmed. 

[4]  It  will  be  observed  upon  consulting  the 
authorities  that  the  practice  pursued  on  ap- 
peal when  findings  have  not  been  made  and 
signed  80  as  to  satisfy  the  statute  is  In  a 
doubtful  and  uncertain  state.  In  some  cases 
the  appeal  was  dismissed.  In  others  the 
judgment  was  affirmed,  while  in  others  still 
the  Judgment  was  reversed  and  the  case  re- 
mitted to  the  court  or  referee.  If  the  appeal 
is  dismissed,  a  Judgment  entered  without 
authority  Is  allowed  to  stand,  while  in  case 
of  affirmance  such  a  Judgment  is  sanctioned 
and  sustained.  Neither  result  Is  logical  or 
satisfactory,  for  there  is  no  review  and  the 
unauthorized  Judgment  remains  upon  the 
records  of  the  court,  although  the  rights  of 
the  parties  have  not  actually  been  determin- 
ed. Assuming  that  the  record  may  be  clear- 
ed by  motion.  It  Is  better  to  clear  It  on  the 
appeal,  If  one  Is  taken,  and  an  appellate 
court  has  an  Inherent  right  to  do  so. 

By  reversing  the  Judgment  before  us  as 
prematurely  entered  the  record  will  be  clear- 
ed, but  a  new  trial  should  not  be  granted, 
for  none  Is  needed,  as  the  action  has  been 
tried  although  not  yet  decided.  While  the 
referee  has  announced  his  conclusion  in  an 
opinion,  he  has  not  officially  determined  the 
issues,  and  exact  Justice  can  be  done  only 


by  remitting  the  case  to  him  for  formal  de- 
cision as  required  by  law. 

[6]  As  both  parties  are  In  fault  for  argu- 
ing the  appeal  upon  the  record  In  such  a  con- 
dition, neither  sboald  recover  the  costs  of 
appeal. 

The  Judgment  should  be  reversed  and  the 
action  remitted  to  the  referee  for  dedslon, 
without  costs  to  either  party. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT. 
WERNER,  WILLARD  BARTLETT,  and 
CHASE,  JJ.,  concur. 

Judgment  reversed,  etc. 


cm  N.  T.  293) 

TANENBADM  et  aL  v.  BOEHM  et  al. 

(Court   of   Appeals   of   New   York.     May   30, 
1911.) 

1.  Bbokebs    (S    63*)— Comfbhsation— Wheh 
Earned. 

Where  brokers  employed  by  a  landlord 
procured  a  tenant  who  orally  agreed  to  the 
conditions  imposed  by  the  landlord,  and  nothing 
remained  to  i>e  done  except  to  put  the  agree- 
ment in  the  form  of  a  lease,  which  was  never 
executed  because  the  landlord's  attorney  there- 
after insisted  on  an  unreasonable  provision, 
that  the  contract  between  the  landlord  and  the 
tenant  was  not  enforceable  because  of  the  stat- 
ute of  frauds  prior  to  the  execntion  of  the 
written  lense  did  not  render  the  negotintions 
execntory  so  as  to  preclude  plaintifEs  from  re- 
covering commissions. 

[py.  Note. — For  other  cases,  see  Brokers, 
Cent.  Dig.  IS  79,  81,  94-96;   Dec.  Dig.  f  63.*J 

2.  Brokebs    (I    63*)— Lease    of    Building — 

CoMl'I.KTrON     OF     EMPLOYMENT— UNREASOH- 

ABLE  Terms. 

Where  plaintiffs  procured  a  tenant  for  de- 
fendants' building  who  was  ready  and  willing 
to  execute  a  lease  in  accordnnre  with  terms 
orally  agreed  on,  but  the  negotiations  termi- 
nated because  the  landlord's  attorney  insisted 
on  a  new  provision  as  to  summary  proceedings, 
the  failure  of  the  negotiations  was  no  defense 
to  plaintiffs'  right  to  commissions ;  such  re- 
quirement being  nnreasonable  as  inapplicable 
under  Code  Civ.  Proc.  |  2231,  enumerating 
cases  in  which  such  remedy  is  authorized. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  |$  79,  81,  94-96;   Dec  Dig.  {  63.»I 

Vann,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Leon  Tanenbaum  and  another, 
copartners,  doing  business  under  the  name  of 
L.  Tanenbaum,  Strauss  &  Co.,  against  Abra- 
ham Boehm  and  another,  doing  business  un- 
der the  name  of  Boehm  &  Coon.  From  a 
judgment  for  plaintiffs,  entered  on  a  directed 
verdict,  and  from  an  order  denying  defend- 
ants' motion  for  a  new  trial,  affirmed  by  the 
Appellate  Division  (135  App.  Dlv.  286,  120  N. 
Y.  Supp.  392),  defendants  appeal.    Affirmed. 

Edward  W.  Hatch,  for  appellants.  Bmeat 
Hall,  for  respondents. 

GRAY,  J  The  plaintiffs  are  real  estata 
brokers,  and  they  have  brought  this  action  to 


•For  otlier  ewtea  see  sune  topto  and  section  MUMBBR  In  Deo.  Dig.  *  Am.  Die  Key  No.  Series  ft  Rep'r  Indeias 
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recover  the  commtsslona,  which  were  earned 
by  them,  as  they  allege,  by  finding  for  the  de- 
fendants a  party  able  and  willing  to  take  a 
lease  of  their  property  on  terms  agreed  upon. 
At  the  conclusion  of  the  trial,  the  conrt  di- 
rected a  verdict  for  the  plaintiffs,  denying  a 
similar  motion  In  behalf  of  the  defendants, 
and,  also,  their  request  to  submit  the  case  to 
jury.  It  Is  necessary,  therefore,  briefly,  to 
examine  the  evidence,  in  order  that  it  may  be 
seen  whether  the  facts,  material  to  the  es- 
tablishment of  the  plaintlfTs'  case,  were  In 
dispute.  Upon  the  undisputed  facts,  •  Did 
there  remain  a  question  whether  the  minds  of 
the  property  owners  and  of  the  proposed  les- 
see had  met  upon  the  essential  terms  of  a 
proposed  lease?  If  they  show  that  they  had 
and  that  the  contract  of  lease  was  not  con- 
summated by  reason  of  the  subsequent  fault 
of  the  defendants  in  making  unreasonable,  or 
capricious,  demands,  then,  there  was  no  error 
in  the  ruling  of  the  trial  court.  The  Appel- 
late Division  has  affirmed  the  Judgment  re- 
covered by  the  plaintiffs,  although  the  Jus- 
tices divided  sharply  In  opinion  upon  the 
question. 

The  defendants  owned  the  premises  at  the 
southwest  corner  of  Fifth  avenue  and  Thirty- 
Fifth  street,  in  the  city  of  New  York,  and 
they  requested  the  plaintiffs  to  procure  a 
tenant  for  them  for  a  long  term  of  years. 
The  plaintiffs  submitted  an  offer  by  Mr.  Ball, 
of  the  firm  of  Best  &  Co.,  a  person  amply 
responsible  for  his  engagements,  and  after 
some  negotiations  a  meeting  took  place  on 
December  14,  1905,  at  which  were  present  the 
two  plaintiffs,  the  two  defendants,  with  their 
attorneys,  and  Mr.  Ball,  with  his  attorney. 
The  meeting  was  very  prolonged  over  the  dis- 
cussion of  what  a  lease  for  a  long  term 
should  require  and  provide  for.  With  respect 
to  what  took  place  there  is  no  dispute  be- 
tween the  parties,  and,  when  they  separated, 
there  does  not  appear  to  have  been  a  differ- 
ence upon  any  subject  proposed  to  be  covered 
by  the  written  lease  and  the  difficulty  arose 
only,  when,  some  days  later,  the  defendants, 
advised  by  their  attorney,  insisted  upon  in- 
corporating a  particular  provision  in  the  In- 
strument The  agreement  reached  by  the 
parties  on  December  14th  was  that  there 
should  be  a  lease  for  23  years,  at  an  annual 
rental,  payable  quarterly,  for  the  first  two 
years,  of  $C5,000,  and,  for  the  remaining  21 
years,  at  $100,000,  with  the  privilege  of  two 
renewals  for  periods  of  21  years  each,  at  a 
rental  of  4  per  cent,  upon  the  appraised  value 
of  the  land.,  A  new  building  was  to  be  erect- 
ed upon  the  land  by  the  lessee,  upon  the  ex- 
piration of  some  existing  leases,  having  two 
years  to  run,  and  the  nature  of  the  building. 
Its  dimensions,  construction,  and  divisions 
were  all  agreed  upon.  The  lessee  was  to  pay 
all  taxes,  assessments,  or  other  charges 
against  the  property,  and  to  assume  the 
existing  leases.  It  was  agreed  that,  if  an 
existing  mortgage  for  $1,450,000  should  be 
called,  the  lease  should  be  subordinated  to  a 


new  mortgage  for  $1,500,000  at  the  same  In- 
terest rate.  To  secure  the  performance  by 
the  lessee  of  the  covenants  of  the  lease,  Mr. 
Ball  was  to  mortgage  to  the  defendants  his 
house  in  the  sum  of  $75,000.  The  lessee,  also, 
was  to  pay  In  advance  the  amount  of  rental 
which  would  become  due  for  the  last  quarter- 
ly period  of  the  first  two  years  of  the  term. 
Thus,  there  was  reached  an  agreement,  which 
involved  a  lease  of  defined  property,  for  a 
certain  period  of  years,  at  a  stated  rental, 
payable  quarterly,  and  by  which  the  lessee 
was,  at  his  own  expense,  to  erect  a  new  com- 
mercial building,  within  a  certain  time,  of  a 
certain  description,  to  bear  all  the  charges 
Imposed  by  the  authorities  upon  the  proper- 
ty, and  to  give  security  for  the  performance 
of  the  covenants  of  the  lease.  All  this  was 
shown  by  the  testimony  of  Mr.  Coon,  who, 
alone  of  the  defendants,  was  examined,  and 
he  makes  It  very  clear  that,  when  the  meet- 
ing of  December  14th  broke  up,  all  that  was 
left  to  be  done  was  to  prepare  a  written  form 
of  lease.  A  proposal  by  the  plaintiffs  that  an 
agreement  be  then  reduced  to  writing  was 
negatived,  because  of  the  lateness  of  the 
hour,  and  the  defendants'  attorney  promised 
a  form  of  lease  at  an  early  date.  I  quote 
from  defendant  Coon's  testimony:  "After  we 
finished  these  negotiations  which  I  have  de- 
scribed, when  we  had  after  a  great  many 
discussions  Anally  agreed  upon  these  terras, 
Mr.  Ball  and  I  both  said:  'Now,  gentlemen, 
we  have  agreed  upon  these  financial  terms. 
It  is  up  to  the  lawyers  to  draw  the  lease,  and 
put  this  in  good  legal  verbiage,  so  that  we 
can  execute  and  have  it  in  writing.'  •  *  » 
I  think  I  asked  Mr.  Ball  if  he  would  pay  the 
last  quarter  of  the  first  two  years  in  advance ; 
that  Is,  on  the  signing  of  the  lease.  I  think 
I  was  the  one  that  did  it  I  think  Mr.  Ball 
said  to  me:  'Now,  gentlemen,  is  there  any- 
thing that  you  have  in  your  mind  that  might 
possibly  enter  here  Into  these  further  discus- 
sions? If  I  accede  to  that,  will  that  be  prac- 
tically all  that  you  require  of  me?'  I  said: 
'I  don't  know  of  anything,  excepting  that 
these  attorneys — it  is  up  to  these  attorneys  to 
draw  the  lease.'  He  said:  'I  accede  then.'  I 
think  he  said,  or  we  both  said,  'Of  course," 
the  attorneys  are  to  draw  the  lease.'  After  I 
said  there  was  nothing  further,  Mr.  Ball  said: 
Then  I  agree  to  it'  Then  some  one  there 
shook  hands  and  some  one  said :  'The  matter 
is  closed.' "  This  last  demand  of  the  defend- 
ants upon  Mr.  Ball  was  motived  by  the  desire 
to  obtain  moneys  to  pay  the  plaintiffs'  com- 
missions of  $22,300.  Mr.  Coon  testified  that 
the  plaintiffs  had  asked  to  have  them  paid,  as 
soon  as  the  transaction  was  closed,  and  "that 
was  what  caused  me  to  call  IMr.  Ball  back," 
to  "try  whether  Mr.  Ball  would  pay  the  last 
quarter  of  the  second  year."  The  plaintiffs, 
Mr.  Ball,  his,  and  defendants'  attorneys  were 
examined,  and  there  is  no  substantial  vari- 
ance in  their  testimony  as  to  what  occurred 
during  the  meeting.  Subsequently,  Mr.  Put- 
zel,  the  defendants'  attorney,  proposed  forms 
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of  lease,  whlcb,  at  first,  were  objected  to  by 
Mr.  Ball's  attorney,  for  Tarions  reasons  re- 
lating to  what  had  been  the  agreement  of 
the  parties,  at  their  meeting,  and  to  the  rea- 
sonableness of  certain  proposed  provisions; 
but  in  the  end  the  matter  came  down  to  one 
ground  of  objection.  As  to  the  ordinary  and 
usual  provisions  to  be  inserted  in  a  lease  of 
such  a  nature  and  with  the  conditions  there- 
tofore agreed  to,  Mr.  Ball  testified  that  there 
was  no  objection.  As  the  appellants'  counsel 
now  states  It,  "the  transaction  finally  fell 
through,  because  of  inability  to  agree  upon 
this  subject,  the  tenant's  attorney  insisting 
that,  in  the  event  of  the  failure  of  the  tenant 
to  erect  the  building,  the  landlord's  remedy 
must  be  confined  to  ejectment;  whUe  the 
landlord's  attorney  Insisted  that  the  landlord 
should  have  the  remedy  by  summary  pro- 
ceedings." Or,  as  Mr.  Putzel,  the  defendants' 
attorney,  testified:  "I  understood  from  the 
terms  of  the  lease  that  absolutely  all  the  dif- 
ference between  us  was  the  remedy  that  we 
should  have  In  the  event  of  failure  to  erect 
the  buildtng.  Under  the  paper  I  gave  him 
he  had  the  23  years  lease,  If  he  lived  up  to 
his  agreement,  and,  if  he  did  not,  we  could 
put  him  out  summarily.  Instead  of  by  eject- 
ment. That  was  the  only  difference  between 
us."  Mr.  Putzel's  final  letter  to  the  lessee's 
attorney  describes  this  difference  as  ttfe  one 
upon  which  they  "split,"  and  "I  have  no 
doubt,"  he  writes  further,  "we  can  agree  on 
the  other  clauses  of  the  lease.  I  insist  that 
*  *  *  the  landlord  should  have  the  right 
to  dispossess,"  referring  to  the  building 
clause. 

The  dissenting  opinion  below  holds,  in  ef- 
fect, that  the  failure  to  consummate  the 
transaction,  because  of  the  Insistence  by  the 
defendants  upon  the  provision  for  summary 
proceedings,  was  a  fact  which  went  to  the 
completeness  of  any  agreement  between  the 
parties  and  which,  if  it  did  not  entitle  the 
defendants  to  the  direction  of  a  verdict,  re- 
quired a  submission  of  the  case  to  the  Jury. 
It  was  thought  that  it  was  a  question  of  fact 
whether  there  had  been  a  meeting  of  the 
minds  upon  all  the  essential  provisions  of  a 
lease,  and,  If  the  failure  to  agree  was  due  to 
the  subsequent  act  of  the  defendants,  then 
that  it  was  for  the  Jury  to  say  whether  the 
proposed  terms  were  unreasonable.  I  think 
that  the  learned  dissenting  justices  have  fail- 
ed to  apprehend  the  full  effect  of  the  evl- 
'  dence,  or  to  appreciate — if  it  is  permissible 
to  use  the  term — the  extra-legal  nature  of 
the  defendants'  demand,  and  that  the  trial 
court  committed  no  error  In  the  direction  of 
the  verdict 

[1]  There  had  been  such  an  agreement  be- 
tween Mr.  Ball  and  the  plaintiffs'  employers, 
the  defendants,  on  December  14th,  upon  the 
essentials  of  a  contract  of  lease  of  the  prop- 
erty, as  to  have  rendered  it  enforceable  by  an 
action.  That  the  requirement  of  the  statute  of 
frauds  that  the  agreement  must  be  evidenced 
in  writing,  might  be  pleaded  in  defense  has 


no  bearing  upon  the  question  of  whether  the 
plaintiffs  had  earned  their  commissions.  That 
alone  depended  upon  whether  the  minds  of 
the  parties  had  met  upon  an  agreement  for  a 
leai^e,  and  whether  the  brokers  bad  l>een  the 
procuring  cause.  The  rule  of  law  applicable 
to  such  cases  has  been  long  settled.  It  was 
expressed  by  Judge  Finch  in  Slbbald  v.  Beth- 
lehem Iron  Co.,  83  N.  T.  378,  382,  383,  38 
Am.  Rep.  441,  In  this  language:  "In  all  the 
cases,  onder  all  and  varying  forms  of  expres- 
sion, the  fundamental  and  correct  doctrine  is 
that. the  duty  assumed  by  the  broker  Is  to 
bring  the  minds  of  the  buyer  and  seller  to  an 
agreement  for  a  sale,  and  the  price  and 
terms  on  which  it  is  to  be  made,  and  antll 
that  is  done  his  right  to  commissions  does 
not  accrue."  And  it  was  held  In  that  case 
that,  while  the  risk  of  failure  is  the  broker's, 
there  is  an  "Important  and  necessary  limita- 
tion. If  the  efforts  of  the  broker  are  render- 
ed a  failure  by  the  fault  of  the  employer.  If 
capriciously  he  changes  his  mind  after  the 
purchaser,  ready  and  willing,  and  consenting 
to  the  prescribed  terms,  is  produced,  •  •  • 
then  the  broker  does  not  lose  bis  commis- 
sions. •  •  •  But  this  limitation  Is  not 
even  an  exception  to  the  general  rule  affect- 
ing the  broker's  right,  for  it  goes  on  the 
ground  that  the  broker  has  done  his  duty, 
that  he  has  brought  buyer  and  seller  to  an 
agreement,  but  that  the  contract  is  not  con- 
summated and  fails  through  the  afterfault 
of  the  seller."  If  the  broker  produces  a  per- 
son ready  and  willing  to  enter  into  a  con- 
tract upon  his  employer's  terms,  he  has  earn- 
ed his  commissions,  and,  if  his  efforts  have 
been  rendered  futile  by  his  emi^oyer's  fault, 
the  latter  will  not  be  heard  to  say  that  the 
broker  has  not  performed.  Mooney  v.  Elder, 
56  N.  Y.  238 ;  Wylle  v.  Marine  Nat  Bank,  61 
N.  T.  415 ;  Smith  v.  Peyrot  201  N.  X.  210,  94 
N.  E.  662.  It  goes  without  saying  that  the 
doctrine  of  the  cases  relating  to  sales  of  real 
estate  is  equally  applicable  to  those  of  leases 
of  real  estate.  In  this  case  all  that  the  par- 
ties bad  left  to  be  done  was  the  preparing  of 
a  form  of  lease,  which  should  incorporate  the 
material  features  of  their  Important  agree- 
ment. Those  having  been  settled  upon,  it 
was  assumed  that  the  lease  would  be  drawn 
in  such  terms  and  with  such  conditions  as 
would  be  appropriate.  It  was  left  to  the 
lawyers,  as  Mr.  Coon  says,  to  put  the  lease 
"in  good  legal  verbiage."  In  fact,  as  already 
shown,  the  proposed  lessee  made  no  objection 
to  the  propriety  of  numerous  clauses  Inserted 
In  the  lease  by  the  owner.  The  work  of  the 
lawyers  was  simply  to  arrange  the  form  of 
the  contract  The  transaction,  by  which  the 
premises  were  to  be  transferred  and  held  in 
lease  for  a  term  of  years,  upon  certain  terms 
and  conditions,  the  principals  had  themselves 
closed.  There  was  no  refusal  by  the  proposed 
lessee  to  execute  a  lease,  containing  what  had 
been  agreed  to  with  the  defendants  and  the 
ordinary  provisions  inserted  by  their  lawyer. 
The  refusal  was  because  of  a  demand  for  * 
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condition  that  had  not  been  within  the  under- 
standing of  the  parties  and  was  Quite  im- 
proper. 

[2]  The  demand  of  the  defendants,  that  the 
lease  should  contain  a  provision,  In  the  event 
of  a  default  by  the  lessee  to  erect  the  build- 
ing, which  would  authorize  the  Institution  of 
summary  proceedings  to  recover  the  posses- 
sion, was  unreasonable,  In  that  it  proposed  a 
remedy  inapplicable  under  the  statute.  The 
statute  (Ctode  of  Civ.  Proc.  82231)  enumerates 
five  cases,  in  which  such  proceedings  are  au- 
thorized, namely,  where  a  tenant  or  lessee 
holds  over  after  the  expiration  of  his  term, 
where  he  holds  over  after  default  in  pay- 
ment of  rent,  where  he  holds  over  after  de- 
fault in  the  payment  of  any  taxes  or  assess- 
ments, which  he  has  agreed  to  pay,  where  he 
has  taken  the  benefit  of  an  Insolvent  act,  or 
has  been  adjudicated  a  bankrupt,  and  where 
the  demised  premises  are  used  as  a  bawdy 
house,  or  for  any  Illegal  trade,  or  business. 
To  insist,  therefore,  upon  such  a  remedy  for 
the  violation  of  the  condition  relating  to  the 
erection  of  a  bnUdiug  was,  altogether,  Im- 
proper, and  the  consequent  failure  to  con- 
summate the  agreement  to  lease  was  due  to 
the  fault  of  the  defendants.  Enough  has 
been  said  to  show  that  the  minds  of  the  par- 
ties had,  in  fact,  met  in  agreement  upon  the 
essential  terms  and  conditions  of  a  lease,  and 
that,  as  the  subsequent  failure  to  consum- 
mate it  formally  was  due  to  an  unreasonable 
demand  of  the  defendants,  the  plaintiffs 
could  not  be  deprived  of  the  right  to  their 
commissions. 

I  think  that  none  of  the  exceptions'  upon 
the  appellants'  brief  would  Justify  a  new 
trial,  and  therefore  that  the  Judgment  should 
be  affirmed. 

CULLEN,  O.  J.,  and  WILTARD  BART- 
LETT,  HISCOCK,  CHASE,  and  COLUN,  JJ., 
concur.    VANN,  J.,  dissents. 

Judgment  afOrmed,  with  costs. 


(202  K.  Y.  170) 

tJBTZ  v.  NEW  YORK  CENT,  ft  H.  R.  R.  CO. 

(Court  of  Appeals  of  New  York.    May  16, 

1911.) 

1.  FsAXTD   (SS  3,  25*)— Actionable  Fbaud— 
BusMBNTS— Pecuniary  Loss. 

One  suing  for  damages  for  fraud  must  al- 
We  and  prove  representation,  falsity,  knowl- 
e^e,  deception,  and  injury,  and  the  pecuniary 
loss  to  the  party  deceived  is  essential  to  the 
maintenance  of  the  action. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent. 
Dig.  H  1,  24;    Dec.  Dig.  §S  3,  25.*] 

2.  Fraud  (|  25*)- Actionable  Fraud— Elb- 
MKNTs— Pecuniary  Loss. 

An  administrator,  suing  a  railroad  com- 
pany for  damages  for  false  representations 
made  to  her  by  the  company's  claim  agent,  in- 
ducing a  settlement  of  her  claim  against  the 
company  for  the  negligent  death  of  her  intes- 
tate, must  show  that  she  bad  a  valid  and  ex- 


isting claim  against  the  company  originally, 
and  it  is  not  sufficient  to  show  that  there  was  a 
claim  which  was  disputed  and  contested,  and 
that  she  could  reasonably  apprehend  that  she 
had  a  just  claim. 

[Ed.  Note.— For  other  cases,  see  Fraud, 
Cent.  Dig.  |  24;    Dec.  Dig.  i  25.*] 

Vann  and  Hiscock,  JJ.,   dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Action  by  Rose  M.  Urtz,  as  administratrix 
of  Richard  M.  Urtz,  deceased,  against  the 
New  York  Central  ft  Hudson  River  Railroad 
Company.  From  a  Judgment  of  the  Appellate 
Division  (140  App.  Div.  915,  124  N.  Y.  S. 
1132),  afBrmlng  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed,  and  new  trial  or- 
dered. 

The  action  is  to  recover  the  damages  sus- 
tained by  the  pl{iintiff  through  the  false  rep- 
resentations made  to  her  by  the  defendant. 
April  9,  1906,  the  plaintiff's  husband  and  in- 
testate was  killed  at  a  highway  crossing  of 
defendant's  railroad  through  a  collision  be- 
tween an  engine  of  the  defendant  and  a  wag- 
on in  which  the  intestate  was  riding.  The 
team  of  the  intestate  was  also  killed  and  his 
wagon  demolished.  One  McCormick  was  a 
division  claim  agent  of  defendant,  and  it  was 
his  duty  to  investigate  the  accident  and  re- 
port the  facts  to  Its  chief  claim  agent  with 
his  opinion  as  to  its  liability.  He  investigat- 
ed the  circumstances  surrounding  the  acci- 
dent, and  then  entered  upon  a  series  of  mis- 
representations to  both  the  plaintiff  and  de- 
fendant. The  result  of  those  to  the  defendant 
was  that  on  April  17,  1906,  he  was  author- 
ized by  It  to  settle  with  the  plaintiff  on  the 
best  terms  he  could  within  the  sum  of  $2,500, 
and  on  April  27th  the  defendant  forwarded 
to  him  Its  check  for  $2,250,  payable  to  the  or- 
der of  and  to  be  delivered  to  the  plaintiff  up- 
on the  execution  by  her  of  a  voucher  and  a 
general  release  of  her  claim.  On  April  30th 
McCormli^  told  the  plaintiff  that  he  had 
looked  up  all  the  facts  and  talked  with  every- 
body who  knew  anything  about  the  case.  He 
had  fotmd  out  that  the  Intestate  was  drunk, 
and  when  a  man  told  him  that  the  train  was 
coming  he  said  he  could  take  care  of  himself, 
and  he  did  not  care  whether  the  train  was 
coming  or  not.  The  train  was  going  eight 
mUes  an  hour,  and  the  bell  was  ringing  and 
the  whistle  blowing.  One  could  see  up  and 
down  the  track  for  half  a  mile  at  the  point 
of  the  accident.  He  would  pay  well  for  the 
team  and  wagon,  but  not  for  killing  the  in- 
t&tate,  as  the  law  was  now  that  they  would 
not  have  to  pay  for  anything,  only  property. 
The  team  and  wagon  were  worth  about  $200, 
and  the  defendant  wanted  to  be  liberal  and 
made  it  $500,  and  that  was  all  it  would  pay. 
The  plaintiff  on  that  occasion  accepted  $500 
in  full  settlement  of  her  claim  and  signed  the 
voucher  and  release.  She  subsequently 
brought  this  action,  alleging  by  her  complalut 
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that  all  the  representattons  made  by  McCor- 
mlck  were  false  and  fraudulent  and  induced 
her  to  make  the  settlement,  and  demanding 
judgment  for  the  damages  she  had  thereby 
sustained.  At  the  trial  the  plaintiff  intro- 
duced evidence  in  proof  of  the  false  and 
fraudulent  nature  of  the  statements  of  Mc- 
Cormlck  and  her  reliance  thereon,  and  the  de- 
fendant introduced  opposing  evidence.  The 
trial  Judge  in  his  charge  instructed  the  Jury 
In  substance  that  If  they  found  that  the  state- 
ments made  by  McCormlck  were  misrepre- 
sentations of  facts,  and  were  fraudulently 
made  and  were  relied  upon  by  the  plaintiff, 
then  she  was  entitled  to  recover  as  damages 
"the  amount  the  plaintiff  could  reasonably 
obtain  on  a  settlement  where  nothing  but  the 
true  facts  were  given  or  relied  upon;  de- 
duct from  that  the  amount  paid,  and  the  res- 
idue would  be  the  recovery.  In  other  words, 
how  much  could  the  plaintiff  reasonably  have 
demanded  and  received  from  the  defendant 
by  way  of  settlement  if  these  false  represen- 
tations had  not  been  made'/"  The  defendant's 
counsel  requested  the  Judge  to  charge  that 
the  plaintiff,  in  order  to  maintain  the  action, 
must  show,  in  the  first  instance,  that  she  had 
a  valid  and  existing  claim  against  the  defend- 
ant originally,  and  the  Judge  responded,  "I 
refuse  to  charge  in  that  language.  She 
must  show  that  there  was  a  claim  which  was 
disputed  and  contested ;  that  she  was  alleg- 
ing a  claim  based  upon  facts  sufficient  that 
she  could  reasonably  apprehend  that  she  had 
a  just  claim  and  that  the  defendant  could  al- 
so feel  that  she  had  a  just  claim."  Proper 
exceptions  thereto  were  taken.  The  verdict 
of  the  jury  In  favor  of  plaintiff  was  unani- 
mously aflBrmed. 

Henry  Purcell,  for  appellant  Fred  B. 
Pitcher,  for  respondent. 

GOfiLIN,  J.  (after  stating  the  facts  as 
above).  [1]  In  an  action  for  the  recovery  of 
damages  caused  by  the  fraud  of  the  defend- 
ant, the  plaintiff  must  allege  and  prove  that 
be  has  been  injured  by  the  fraud  which  he 
charges.  The  essential  constituents  of  the 
action  are  firmly  fixed  and  are  tersely  stated 
in  Arthur  v.  Grlswold,  55  N.  Y.  400,  as,  "rep- 
resentation, falsity,  scienter,  deception,  and 
•injury."  Pecuniary  loss  to  the  deceived  par- 
ty is  absolutely  essential  to  the  maintenance 
of  the  action.  Fraud  and  deceit  alone  do  not 
warrant  the  recovery  of  damages.  Deceit 
and  injury  must  concur.  Taylor  v.  Guest,  58 
N.  Y.  262;  Ettlln^er  v.  WeU,  184  N.  X.  179, 
77  N.  E.  31. 

[2]  In  the  action  at  bar  the  plaintiff  was 
not  defrauded  by  the  transactions  between 
herself  and  McCormlck,  unless,  as  a  result 
thereof,  she  lost  something  of  value.  In  case 
that  result  was  a  gahi  to  her  or  purely  neg- 
ative, representing  neither  gain  nor  loss, 
clearly  there  Is  no  room  for  the  application 
thereto  of  any  rule  of  damages ;  the  enforce- 
ment of  any  measure  of  damages,  when  loss 
and  damage  are  wholly  lacking,  la  impossible 


and  Inconceivable.  Dung  t.  Park^,  52  N.  T. 
494 ;  Hicks  V.  Deemer,  187  IlL  164,  58  N.  E. 
252.  In  Hicks  T.  Deemer,  supra,  the  action 
was  to  recover  the  damages  sustained  by  the 
plaintiff  because  of  the  false  representations 
on  the  part  of  the  defendants,  in  that  they  in- 
duced the  plaintiff  to  convey  his  interest  in 
certain  land  under  the  erroneous  belief  cre- 
ated by  defendants'  deceit  that  he  owned  on- 
ly a  life  estate  therein,  whereas,  as  he  al- 
leged, be  was  the  owner  in  fee  simple.  At 
the  trial  the  plaintiff  gave  evidence  support- 
ing his  absolute  ownership  and  the  defend- 
ants sought  to  prove  that  his  sole  estate  was 
an  Interest  for  his  life.  The  court  held  that 
plaintiff's  right  of  action  depended  upon  bis 
ownership  of  the  fee,  and  that  the  trial  court 
erred  in  refusing  to  charge  the  jury  that,  be- 
fore they  could  find  Injury  and  damage  to  ttie 
plaintiff,  they  must  find  that  he  was  the 
owner  in  fee  simple  of  the  land. 

The  Jury  in  the  case  here  found  that  the 
deceit  of  the  defendant  moved  the  plaintiff 
to  release  unto  the  defendant,  in  considera- 
tion of  the  sum  of  $500,  whatever  right  or 
cause  of  action  she  bad  against  it  through 
the  killing  of  her  husband.  Unless  the  right 
of  action  had  a  value  and  a  value  greater 
than  |500,  the  plaintiff  was  not  defrauded. 
If  what  she  parted  with  had  a  value  less 
than  or  only  equal  to  the  value  of  that  which 
she  received,  she  was  not  injured;  if  greater, 
she  was  injured  and  in  a  sum  equal  to  its 
excess  of  value.  The  basic  principle  under- 
lying all  roles  for  the  measurement  of  dam- 
ages in  actions  for  fraud  and  deceit  is  indem- 
nity for  the  actual  pecuniary  loss  sustained 
as  the  direct  result  of  the  wrong.  Krumm  t. 
Beach,  06  N.  Y.  808.  Neither  advantage  nor 
disadvantage  resulting  to  the  plaintiff  from 
the  settlement  enters  in  any  way  into  our 
consideration.  The  question  is  what  was  the 
value  of  that  "with  which  plaintiff  parted  and 
what  was  the  value  of  that  which  she  re- 
ceived? If  the  plaintiff's  claim  against  the 
defendant  had  been  based  upon  an  alleged 
promissory  note  made  by  defendant,  and  Mc- 
Cormlck bad  effected  a  compromise  thereof 
by  false  and  fraudulent  statements  as  to  de- 
fendant's solvency  and  the  existence  of  a 
counterclaim,  she,  in  an  action  to  recover  her 
damages  caused  by  the  fraud  must  have  given 
evidence  in  proof  of  the  validity  of  the  note 
to  afford  the  Jury  a  starting  point  for  the 
measurement  of  her'  damages,  and.  If  they 
found  that  the  note  was  forged  and  not  made 
by  defendant,  they  would  find  also  that  she 
had  sustained  no  damage  and  conld  not  main- 
tain the  action.  Unless  she  had  the  valid 
note  of  the  defendant,  she  had  and  released 
in  the  compromise  nothing  of  value.  Resum- 
ing the  discussion  of  the  present  case,  the 
Jury  were  bound,  having  found  the  fraud,  to 
determine  whether  the  plaintiff  was  injured 
through  the  fraud,  and,  if  injured,  the  sum 
of  her  damages.  In  case  the  right  of  action 
had  no  value,  she  had  gained  by  the  trans- 
action and  was  not  Injured.    It  had  no  value 
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'wbatever  If  tbe  true  state  of  facts  disclosed 
that  it  was  an  invalid  and  nonexlstlng  claim, 
or,  In  other  words,  that  the  defendant  was 
not  negligent,  or,  If  the  defendant  was  negli- 
gent, that  tbe  intestate  was  not  free  from 
contributory  negligence.  If,  however,  the 
true  state  of  facts  would  have  established 
that  the  defendant  was  negligent  and  the  in- 
testate free  from  contributory  negligence, 
then  the  plaintiff  had  a  valuable  right  of  ac- 
tion, the  acquirement  of  which  through  the 
fraud  may  have  Injured  her.  Until  the  Jury 
found  the  real  facts  and  that  they  created 
a  valid  claim  against  the  defendant,  they  had 
not  a  basis  for  estimating  the  damages  tbe 
plaintiff  had  sustained.  The  action  is  not 
to  enforce  or  vacate  the  compromise,  but  to 
recover  the  actual  pecuniary  loss  sustained 
by  the  plaintiff.  An  alleged  value  of  tbe 
claim  based  upon  tbe  accident  and  tbe  death 
or  facts  sufficient  to  warrant  tbe  reasonable 
belief  of  tbe  plaintiff  that  she  bad  a  Just 
claim  is  of  a  nature  too  speculative  and  wa- 
gering to  be  recognized  by  the  law  in  tbis 
action  for  fraud.  Tbe  Jury  in  considering 
the  question  of  damages  should  flrst  ascer- 
tain whether  or  not  tbe  plaintiff  was  original- 
ly entitled  to  a  recovery  of  some  amount 
Otherwise  they  could  not  determine  whether, 
by  executing  the  release,  she  parted  with  val- 
ue, and,  if  they  could  not  determine  that, 
they  could  not  decide  whether  or  not  she  was 
damaged.  Through  what  method  or  by  what 
means  would  they  be  able  to  know  that  the 
sum  of  $S0O  was  not  equal  to  the  fair  value 
of  tbe  right  of  action  until  they  knew  that 
the  right  of  action  bad  validity  and  would 
entitle  her  to  some  amount?  She  T^as  en- 
titled to  tbe  fair  value  of  this  disputed  claim 
but  that  value  must  be  ascertained  through 
a  rule  possessing  reasonable  certainty  and 
working  a  reasonably  Just  result.  If  the  Jury 
determine  that  she  was  not  originally  enti- 
tled to  recover,  then  their  verdict  would  be 
for  tbe  defendant.  If  they  determine  that 
she  was  entitled  to  recover,  then  they  would 
proceed  to  measure  tbe  damages,  and  the 
rule  by  which  they  should  be  guided  therein 
has  been  clearly  expressed  by  us  in  Gould  v. 
Cayuga  County  National  Bank,  99  N.  Y.  333, 
2  N.  E.  16.  Assuming  that  the  parties  meant 
to  avoid  litigation  and  compromise  their  dis- 
pute, and  that  the  true  facts  and  defendant's 
contradiction  of  them  were  disclosed,  bow 
much  could  the  plaintiff  have  reasonably  de- 
manded and  the  defendant  reasonably  have 
allowed  as  a  final  compromise  above  and  be- 
yond tbe  $500,  in  fact  allowed  and  received? 
That  the  Jury  must  answer.  They  would 
take  into  view  tbe  probabilities  of  tbe  suc- 
cessful enforcement  of  the  cause  of  action, 
the  probable  extent  and  expense  of  the  ex- 
pected litigation  over  this  disputed  claim,  the 
law's  delays,  the  probability  of  the  continu- 
ing solvency  of  the  defendant,  and  such  other 
facts  pertinent  to  the  question  of  damages 
as  tbe  evidence  presented.  What  under  all 
the  conditions  and  circumstances  was  this 


claim  of  the  plaintiff,  valid  under  tbe  true, 
yet  opposed  and  contradicted,  state  of  facts, 
worth  for  purpose  of  sale,  transfer  or  can- 
cellation, if  anything  at  all,  above  tbe  $SO0? 
In  Gould  V.  Cayuga  County  National  Bank, 
supra,  the  action  was  brou^t  to  recover 
damages  sustained  by  the  plaintiff  by  means 
of  false  representations  on  the  part  of  tbe 
defendants.  Plaintiff's  cause  of  action  was 
that  he  had  loaned  government  bonds  while 
on  deposit  with  defendant  bank  for  safe-keep- 
ing to  the  defendant  bank  upon  the  agree- 
ment of  the  defendants  that  the  bank  would 
replace  the  bonds  within  a  certain  period,  and 
he  was  advised  after  the  expiration -of  that 
period  that  there  were  no  bonds  on  deposit 
belonging  to  bim;  that  he  thereupon  made  a 
claim  that  tbe  defendants  return  the  bonds 
or  pay  him  their  value,  which  they  rejected 
upon  the  ground  that  tbe  cashier  of  the  de- 
fendant bank  bad  stolen-  the  bonds  from  the 
bank;  Oiat  negotiations  were  entered  into 
between  tbe  plaintiff  and  the  defendants  in 
regard  to  a  settlement  of  tbe  claim,  it  being 
insisted  on  the  part  of  tbe  plaintiff,  and  de- 
nied on  tbe  part  of  said  defendants,  that  tbe 
defendants  were  legally  bound  to  replace  said 
bonds  or  pay  him  the  value  thereof;  that 
throughout  these  negotiations  it  was  repre- 
sented upon  the  part  of  the  defendants  that 
the  bon^  were  within  the  agreed  period  aft- 
er the  loan  replaced  with  the  defendant  bank 
for  the  plaintiff  and  thereafter  had  been 
wrongfully  taken  from  it  by  the  cashier  and 
converted  to  his  own  use;  that  plaintiff  was 
ignorant  of  and  unable  to  ascertain  the  fact 
and  was  Induced  to  believe  the  representa- 
tions of  defendant  and  to  settle  his  claim  and 
execute  a  release  thereof  in  consideration  of 
$25,000;  that  he  subsequently  learned  that 
the  bonds  were  never  replaced,  and  that  the 
representations  were  false  and  fraudulently 
made.  The  defendants  denied  that  the  bonds 
had  not  been  replaced  as  agreed  and  the 
fraudulent  representations,  and  alleged  that 
the  claim  of  the  plaintiff  had  been  validly 
compromised  and  released.  The  Issues  thus 
framed  were  litigated  and  the  trial  Justice 
nonsuited  tbe  plaintiff,  the  plaintiff  asking 
to  go  to  tbe  Jury  upon  each  of  the  questions, 
(1)  were  the  bonds  replaced,  (2)  were  the 
fraudulent  representations  made.  Tbe  Gen- 
eral Term  set  aside  tbe  nonsuit  and  ordered 
a  new  trial  upon  tbe  ground  that  the  Jury 
would  have  been  Justified  In  finding:  (1)  That 
the  bonds  were  never  replaced  in  the  vault 
or  delivered  to  Mr.  Gould.  (2)  That  the 
fraudulent  representations  were  made  to 
Induce  the  plaintiff  to  compromise  his  claim, 
and  plaintiff,  relying  thereon,  was  induced 
to  compromise  and  release  his  claim.  From 
tbe  order  of  the  General  Term  the  defendants 
appealed  to  this  court  and  the  order  of  tbe 
General  Term  was  affirmed.  Judge  Finch, 
writing  for  this  court,  said:  "If  we  can  see 
that  the  sum  received  as  the  then  fair  value 
of  the  disputed  claim  was  not  such  value,  and 
would  not  have  been  so  received  bad  the 
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trutb  been  told  as  It  was  known  or  believed, 
but  instead  a  larger  sum  would  hare  been 
required  as  tbe  condition  of  a  compromise, 
why  is  not  the  fraud  in  Inducing  tbe  inade- 
quate sum  to  be  accepted  a  fraud  in  tbe  sub- 
ject-matter of  the  compromise  agreement?" 
99  N.  Y.  338,  340,  341,  2  N.  E.  18,  19.  And 
again  he  said:  "If  no  falsehood  as  to  tbe 
facts  had  been  told  bim  (the  plaintiff),  while 
defense  and  resistance  were  still  threatened 
and  contemplated,  and  his  claim  still  disput- 
ed and  denied,  and  a  litigation  needed  to  en- 
force his  rights,  how  much  more  than  the 
sum  allowed  ought  be  to  have  received  and 
the  defendants  to  have  paid  by  way  of  com- 
promise?" And  still  again:  "Tbe  result  will 
be  that  the  plaintiff,  affirming  the  compro- 
mise agreement  and  unable  to  recover  the 
contract  balance.  Is  entitled  in  accordance 
with  the  general  rule  to  have  such  compro- 
mise agreement  made  as  good  for  bim  as  It 
reasonably  and  fairly  would  have  been  if  only 
tbe  truth  had  been  told  instead  of  a  false- 
hood .asserted.  When  that  is  done,  tbe  loss 
due  to  the  fraud,  and  that  only.  Is  recovered. 
The  true  value  of  the  disputed  claim  and  not 
tbe  false  value."  We  have  written  thus  at 
length  concerning  the  Gould  Case  for  tbe  pur- 
pose of  showing  as  clearly  as  possible  the  er- 
ror of  respondent's  counsel  in  asserting  that 
it  conclusively  decides  ttiat  tbe  plaintiff  was 
not  required  to  show  that  she  bad  at  the  time 
of  tbe  compromise  a  valid  and  existing  claim 
against  tbe  defendant.  In  that  case  the  va- 
lidity of  the  plaintiff's  claim  rested  upon  the 
fact  that  the  bonds  were  replaced  on  deposit 
with  the  defendant  bank.  Whether  they 
were  was  an  issue  made  by  the  pleadings  and 
litigated  at  tbe  trial.  Tbe  General  Term  ex- 
pressly found  that  the  evidence  Justlfled  the 
Jury  in  finding  that  they  were  and  that 
such  fact  and  tbe  fraudulent  representations 
and  plaintiff's  belief  therein  and  reliance 
thereon  constituted  fraud.  This  court  assum- 
ed throughout  that  part  of  the  opinion  rele- 
vant to  tbe  questions  now  before  us  that  the 
issues  of  fact  were  established  in  tbe  plain- 
tiff's favor,  that  tbe  bonds  were  replaced,  and 
tbe  plaintiff  bad  a  valid  and  subsisting  claim 
against  the  defendant  which  he  compromised 
under  fraudulent  representations  relied  upon 
by  him. 

There  was  error  in  the  refusal  of  the  trial 
judge  to  charge  that  the  plaintiff  in  order  to 
maintain  the  action  must  show,  in  tbe  first 
Instance,  that  she  had  a  valid  and  existing 
claim  against  the  defendant  originally,  and 
in  charging  that  "she  must  show  that  there 
was  a  claim  which  was  disputed  and  contest- 
ed ;  that  she  was  alleging  a  claim  based  up- 
on facts  suffldent  that  she  could  reasonably 
apprehend  that  she  bad  a  Just  claim." 

loasmuch  as  the  decision  of  the  Appellate 


Division  was  unanimous,  we  do  not  consider 
tbe  contention  of  the  appellant  that  tbe  evi- 
dence did  not  establish  ordinary  care  and 
caution  on  the  part  of  the  plaintiff  and  fraud 
on  the  part  of  tbe  defendant. 

Tbe  judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the 
event. 

VANN,  J.  I  dissent  upon  the  ground  that 
the  plaintiff  was  not  bound  to  show  that  she 
had  an  absolute  and  certain  right  of  recovery 
in  an  action  for  negligence  had  one  been 
brought,  for  it  was  sufficient  if  she  proved 
that  she  had  a  reasonable  chance  to  recover. 
A  compromise  does  not  necessarily  Involve 
the  surrender  of  a  certainty,  but  has  valid 
support  if  it  involves  the  surrender  of  a  rea- 
sonable probability.  A  reasonable  chance  to 
recover  a  sum  of  money  has  a  pecuniary  val- 
ue depending  upon  the  strength  of  the  proba- 
bility and  tbe  plaintiff  lost  that  chance  on 
account  of  tbe  fraud  practiced  upon  her  by 
the  defendant  through  its  dishonest  agent 
She  parted  with  value  when  she  gave  up  her 
chance  of  convincing  a  jury  that  the  defend- 
ant was  negligent,  and  tii&t  her  intestate  was 
free  from  contributory  negligence.  The  ac- 
tion for  negligence,  if  brought,  might  have 
involved  a  close  question  of  fact,  and  she  was 
not  obliged  to  convince  tbe  jury  in  this  action 
that  the  jury  in  that  would  necessarily  have 
found  in  her  favor.  She  might  or  might  not 
have  succeeded  in  that  action,  but  she  lost 
her  chance  to  make  the  attempt  when  she 
executed  tbe  release  in  question  relying  upon 
the  false  representations  made  In  behalf  of 
the  defendant.  Tbe  jury  could  find,  and,  as 
we  must  presume,  they  did  find,  that  her 
chance  of  recovery  was  worth  as  much  more 
than  the  sum  received  on  the  compromise  as 
to  warrant  the  verdict  rendered  in  her  favor 
for  the  balance. 

These  views,  instead  of  conflicting  with 
those  of  the  court  in  a  case  relied  upon  by 
the  majority  of  my  associates  (Gould  v.  Cay- 
uga County  National  Bank,  99  N.  T.  333,  2 
N.  E.  16),  are  in  strict  accord  therewith,  as 
it  appears  to  me.  The  nonsuit  granted  at  the 
trial  in  that  case  was  set  aside  by  tbe  court 
at  General  Term,  and  we  affirmed  their  judg- 
ment As  Judge  Finch  held  in  that  case,  so 
I  say  In  this  that  tbe  question  is  what  "was 
tbe  then  fair  value  of  the  disputed  claim 
which  was  released?"  Tbe  plaintiff  herein 
has  recovered  on  that  basis  onl^,  and,  hence 
I  vote  to  affirm. 

CULLBN,  C.  J.,  and  GRAY  and  WERNER, 
JJ.,  concur  with  COLLIN,  J.;  HISCOCK,  J., 
concurs  with  VANN,  3.    HAIOBT,  J.,  absent 

Judgment  reversed,  etc. 
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(202  N.  Y.  188.) 

PIK>PI/E  ex  Tel.  CENTRAL  TRUST  CO.  OF 

NEW  YORK  V.  PRBNDBRGAST, 

City  Comptroller. 

■  (Court  of  Appeals  of  New  York.    May  1^ 
1911.) 

L  Statutes  (J  IOC*)— Titls  of  Act— Natubk 

—General  ob  Local  Law. 

Highway  Law  (Coneol.  Laws  1909,  c  25) 
I  B9a,  added  by  Laws  1910,  c.  701,  providing 
that  awards  under  any  statute  for  damages  to 
real  estate  by  change  of  grade  of  any  street, 
etc.,  shall  bear  interest,  is  a  general,  and  not  a 
local,  law,  as  affecting  the  sufficiency  of  the 
title  of  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  119,  120;   Dec.  Dig.  {  106.*] 

2.  Statutes  (|  134*)— Amendment  o»  Sbvkb- 
AL  Acts — Sufficiency  of  Single  Act. 
Several  statutes  relating  to  the  change  of 
grade  of  streets,  etc.,  applicable  to  particular 
localities,  may  be  amended  by  one  general  act 
which  may  also  apply  to  future  statutes  of  the 
kind  amended. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Dec.  Dig.  I  134.*] 

8.  Statutes  (|  10e*)—TnxB— Necessity. 

The  form  of  the  title  of  a  general  act  is 
unimportant,  since  such  acts  require  an  enact- 
ing clause  only. 

[Ei.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  {{  110,  120;  Dec  Dig.  |  106.*] 

4.  Statutes   (i  38*)— Natubb— Tbanbhissior 
TO  Local  Authobities— Necessitt. 

Highway  Law  (Consol.  Laws  1909,  c.  2S) 
I  S9a  added  by  Laws  1910.  c.  701,  providing 
that  awards  under  statutes  for  damages  to  real 
•state  caused  by  chan^  of  grade  of  any  street, 
road,  etc.,  shall  bear  interest,  is  not  a  general 
city  law  nor  a  special  city  law  so  as  to  require 
the  transmission  to  the  mayor  of  New  xork 
City  as  provided  by  Const  art  12,  {  2. 

[Ed.  Note.— For  other  cases,  see  Statnt«s, 
Cent  Dig.  {41;   Dec.  Dig.  |  38.*] 

5.  STATiniCS  ({   268*)— OONSTEUOIIOir— BXTBO- 

AonvE  Opebatioh. 

While  courts  are  loath  to  construe  a  stat- 
ute retroactive,  the  Legislature's  manifest  In- 
tent will  be  foUowed. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  t  344;  Dec.  Dig.  (  263.*] 

&  Municipal    Cobfosations    ({    878*)— IM- 

PSO  VEIf  ENTB— DAUAOES  —  BETBOAOTI  VB     OV- 

KBATioN  OF  Statute. 

Highway  Law  (ConsoL  Laws  1909,  e.  2S) 
f  69a,  added  by  Laws  191(K  c.  701,  providing 
that  awards  under  statutes  for  damages  to  real 
estate  caused  by  change  of  grade  of  any  street, 
road,  etc.,  shall  bear  Interest,  embraces  awards 
made  after  passage  of  the  act  for  damages  pre- 
viously inflicted. 

[ESd.  Note. — ^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  i  016;  Dec.  Dig.  S 
878w*J 

7.   MuiriOIPAI.   COBPOBATIONS    a  871*)— 4}lTTS 

OF  Public  Monkt— Gonstitutiohai.  Pbovi- 

8I0N8. 

Highway  Law  (Consol.  Laws  1900,  c.  25) 
I  50a,  added  by  Laws  1910,  c.  701,  providing 
that  awards  under  statutes  for  damages  to  real 
estate  caused  bv  change  of  grade  of  any  street, 
road,  etc.,  shall  bear  Interest,  is  not  unconsti- 
tutional as  constituting  a  gift  of  money  belong- 
ing to  a  municipal  corporation  in  violation  of 
Const  art.  8,  {  10,  upon  the  theory  that  Laws 
1893,  c.  537,  which  authorizes  payment  of  the 
principal  of  damages,  exhausted  the  power  of 


the  Legislature  to  recognize  flie  moral  obliga- 
tion upon  which  the  awards  are  made. 

[Ed.  Note. — For  other  cases,  see  MunidoaJ 
Corporations,  Cent  Dig.  {  1817;  Dec  Dig.  f 
871.*] 

8.  CONSTITUTIQNAI,      LAW      (J     26*)— LBOIBLA- 

hve  Poweb. 

The  Legislatnre  has  full  legislative  power 
except  as  limited  by  Constitution,  expressly 
or  by  necessary  implication. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  8  30;    Dec  Dig.  I  26.*] 

9.  Municipal  Cobpobations  (S  871*)— Claims 
—Constitutional  Law. 

A  statute  authorizing  payment  t^  munici- 
pal corporations  of  claims  founded  in  justice 
and  supported  by  a  moral  obligation  does  not 
infringe  Const  art  8,  f  10,  prohibiting  gifts  of 
municipal  money. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1817;  Dec.  Dig.  i 
871.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  the  People  of  fbe  State  of  New 
York,  on  the  relation  of  the  Central  Trost 
Company  of  New  York,  as  substituted  trus- 
tee under  Jason  Rogers'  will,  against  Wil- 
liam A.  Prendergast,  Comptroller  of  the  City 
of  New  York.  From  an  order  of  the  Appel- 
late Division  (128  N.  Y.  Sapp.  1130)  affirm- 
ing an  order  (120  N.  Y.  Snpp.  428)  granting 
a  peremptory  writ  of  mandamus,  defendant 
ai^)eal8.    Affirmed. 

Arcbflwld  R.  Watson,  (Torp.  Counsel  (C!lar- 
ence  L.  Barber,  of  counsel),  for  appellant 
Barclay  E.  T.  McCarty,  for  respondent 

VANN,  J.  This  litigation  has  a  long  and 
varied  history.  It  began  in  1803  shortly  after 
the  passage  of  chapter  637  of  the  laws  of 
that  year,  which  authorized  the  appointment 
of  commissioners  to  estimate  the  loss  and 
damage  sustained  by  abutting  owners  owing 
to  a  change  of  grade  made  in  certain  streets  of 
the  city  of  New  York  pursuant  to  chapter 
721  of  the  Laws  of  1887.  The  owners  affect- 
ed were  authorized  to  prove  the  damages 
sustained  by  them,  if  any,  and  to  recover  the 
amount  thereof  from  the  city.  The  commis- 
sioners were  required  to  make  a  Just  and 
equitable  award,  and  the  comptroller  was 
directed  to  pay  the  same  through  the  Issue  of 
bonds  for  the  purpose.  While  the  change  of 
grade  had  been  directed  several  years  before, 
it  was  not  physically  made  in  front  of  the 
premises  in  question  until  about  September, 
1803.  One  Jason  Rogers  had  owned  said 
premises  from  1867  until  his  death  in  1868,' 
and  since  then  by  virtue  of  his  will  the  title 
thereto  has  been  in  trustees,  and  is  now  in 
the  relator  as  substituted  trustee.  In  No- 
vember, 1803,  the  trustees  then  in  diarge  of 
Mr.  Rogers'  estate  filed  their  claim,  which, 
together  with  all  others  of  like  character, 
was  strenuously  contested  by  the  city.  In 
December,  1001,  the  commissioners  made  an 
order  dismissing  the  Rogers  daim  on  fhe 
ground  that  they  had  no  Jurisdiction  to  pass 
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upon  It  and  It  was  not  until  April,  1905, 
after  protracted  efforts,  that  the  order  was 
vacated  'and  the  claim  sent  back  to  the  com- 
missioners for  determination.  The  city,  how- 
erer,  appealed  from  the  order  of  the  Special 
Term  so  sending  the  claim  badt,  but  in  July, 
1905,  the  appeal  was  dismissed  by  the  Appel- 
late Division.  The  city  authorities  at  an 
early  stage  in  their  opposition  to  claims  filed 
contended  that  no  damages  coald  I>e  awarded 
unless  the  property  had  been  injured  in  con- 
nection with  the  depression  of  railroad  tracks 
and  a  test  case,  brought  to  settle  that  ques- 
tion, was  not  finally  decided  until  1908  when 
the  Appellate  Division  overruled  the  conten- 
tion of  the  city.  People  ex  rel.  Astor  v.  Stll- 
llngs,  124  App.  Dlv.  195,  108  N.  Y.  Supp.  903. 
As  soon  as  the  time  to  appeal  from  the  de- 
dslon  In  that  cose  had  expired  and  it  was 
known  that  no  appeal  could  be  taken,  the 
Rogers  claim  was  tried,  and  in  August,  1909, 
the  commissioners  awarded  the  sum  of  $20,- 
400,  but,  although  duly  requested  to  allow 
Interest  from  the  date  of  the  physical  change 
of  grade,  they  refused  to  do  so.  Upon  review 
through  a  writ  of  certiorari  Issued  in  behalf 
of  the  relator.  It  was  held  that,  while  the 
Legislature  could  require  a  municipality 
changing  the  grade  of  public  streets  to  pay 
consequential  damages  to  abutting  owners, 
no  interest  could  be  allowed  on  the  award 
from  the  time  the  change  was  actually  made'' 
until  the  date  of  payment  unless  the  statute 
Bpedfically  so  provided.  People  ex  rel.  Central 
G^ust  Co.  V.  Stnilngs,  136  App.  Div.  438,  121 
N.  T.  Snpp.  13;  Id.,  198  N.  X.  604,  92  N. 
B.  1096. 

After  the  question  of  Interest  had  thus  been 
settied,  a  writ  of  certiorari.  Issued  in  behalf 
of  the  city  to  review  said  award  of  $20,400, 
resulted  in  an  order  made  by  the  Appellate 
Division  setting  it  aside  and  granting  a  new 
trial  upon  the  ground  that,  although  the  evi- 
dence justified  the  amount,  the  commissioners 
bad  acted  without  power  in  sui^Iementing 
the  evidence  before  them  by  a  personal  view 
at  the  premises  affected.  People  ex  rel.  City 
of  New  Tork  v.  StlUlngs,  138  App.  Dlv.  168, 
123  N.  I.  Supp.  349. 

From  the  outset,  as  appears  from  affidavits 
read  on  behalf  of  the  relator  and  not  denied 
by  the  comptroller,  it  was  the  settled  policy 
of  the  dty  authorities,  but  not  including  the 
present  administration,  to  prevent  the  prompt 
making  of  awards  and  to  delay  the  payment 
thereof  when  made.  It  was  shown  that  in 
one  of  the  many  proceedings  instituted  by 
the  city  to  set  aside  awards  made  one  of  the 
commissioners  stated  officially  that  "for  a 
period  uf  about  two  years  since  I  have  been 
on  this  commission,  the  municipal  authorities 
were  urging  ns  to  proceed  slowly  and  for 
quite  some  part  of  the  time  Insisted  that  no 
case  should  be  decided  or  certificate  of 
award  filed  in  the  comptroller's  office."  Peo- 
ple ex  reL  Grout  t.  StilUngs,  76  .^p.  Dlv. 
14S,  78  N.  T.  Supp.  942.  In  another  case  in 
whlcb  the  commissioners  had  long  delayed 


their  determination,  a  motion  was  made  to 
punish  them  for  contempt,  and  one  of  them, 
in  an  affidavit  read  in  opposition,  stated  "that 
on  December  9th,  1907,  this  commission  re- 
ceived from  the  board  of  estimate  and  ap- 
portionment a  formal  direction,  directing 
them  not  to  make  any  awards  until  further 
notice." 

The  decision  of  this  court  settling  the 
question  of  interest  under  the  statute  as 
originally  passed  was  filed  on  the  22d  of  Feb- 
ruary, 1910,  and  shortly  thereafter  and  owing 
thereto  a  bill  was  Introduced  at  the  same 
time  In  both  Senate  and  Assembly  to  remedy 
the  defect,  as  appears  from  the  affidavit  of 
Mr.  Ward,  who  Introduced  it  in  the  Assem- 
bly. It  was  supported  at  hearings  t)efore 
committees  and  the  Governor  by  many  dis- 
tinguished citizens  and  it  was  opposed  by 
the  city,  but  by  no  one  else.  It  became  a  law 
on  the  25th  of  June,  1910,  by  the  signature  of 
Gov.  Hughes,  who  filed  a  memorandum  giv- 
ing his  reasons  for  approving  the  same. 
Among  other  things,  he  said:  "At  common 
law  the  owner  of  land  abutting  upon  a  public 
street  is  not  entitled  to  consequential  dam- 
ages for  an  injury  he  may  suffer  by  reason 
of  a  lawful  change  in  the  grade  of  the  street 
upon  which  his  property  abuts,  but  it  Is  ol>- 
vlous  that  the  change  of  grade  may  subject 
him  to  actual  loss  and  to  remedy  the  ap- 
parent Injuries  which  resulted  from  a  com- 
mon-law rule  statutes  have  been  passed  al- 
lowing damages  for  changes  in  grade.  By  a 
recent  decision  of  the  Court  of  Appeals  it  has 
been  held  that  such  awards  of  damages  do 
not  carry  interest  because  the  statutes  have 
not  expressly  provided  for  interest.  This 
bill  is  to  remedy  the  defects  in  the  statute. 
*  •  •  I  legard  the  bill  as  an  act  of  jus- 
tice." After  the  bill  became  a  law  and  In 
August,  1910,  the  Rogers  claim  was  again 
tried  and  resulted  In  an  award  of  $15,000. 
Demand  was  duly  made  upon  the  comptroller 
for  payment  of  that  amount  together  with  in- 
terest at  6  per  cent  from  the  15th  of  Sep- 
tember, 1893,  when  the  physical  change  of 
grade  was  made,  and  that  he  should  issue 
bonds  to  provide  for  payment  accordingly. 
He  refused  to  pay  either  principal  or  inter- 
est upon  the  ground  that  chapter  701  of  the 
laws  of  1910  "does  not  apply  to  awards  made 
for  cliange  of  grade  damages  in  the  city  of 
New  York."  Thereupon  the  relator  began 
this  proceeding  to  compel  the  payment  of 
said  award,  with  interest  A  peremptory 
writ  was  granted  accordingly  by  the  court  at 
Special  Term,  and  upon  appeal  to  the  Appel- 
late Division  imanimons  affirmance  was  or- 
dered upon  the  law,  and  not  in  the  exercise 
of  discretion.  The  city  appealed  to  this 
court 

[1]  The  constitutionality  of  the  act  of  June 
25, 1910,  known  as  chapter  701  of  the  laws  of 
that  year,  is  challenged  by  the  appellant  on 
several  grounds.  That  act  is  an  amendment 
of  the  highway  law  and  forms  chapter  25  of 
the  Consolidated  Iawb  of  19001    A  new  sec- 
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tlon  was  added  to  be  known  as  5&a,  which  Is 
as  follows:  "Whenever  awards  shall  be  law- 
fully .  made,  pursuant  to  any  statute  of  this 
state,  for  damages  sustained  by  real  estate 
or  any  Improvements  thereon  by  reason  of  any 
change  of  grade  of  any  street,  arenae  or  road 
In  front  thereof,  the  award  for  the  principal 
amount  of  damages  sustained  shall  bear  In- 
terest at  the  rate  of  six  per  centum  per  an- 
num from  the  time  of  the  change  of  grade  to 
the  time  of  the  payment  of  the  award." 

The  learned  counsel  for  the  city  claims 
that  this  act  violates  section  16  of  article  3 
of  the  Constitution,  because,  as  he  argues, 
since  it  amends  a  local  law  it  is  Itself  a  local 
law,  yet  It  does  not  adequately  express  the 
subject  in  the  title.  The  act,  however,  does 
not  amend  a  local  law,  and  it  is  not  a  local 
but  a  general  law,  for  it  applies  to  awards 
made  pursuant  to  any  statute  of  the  state 
for  damages  sustained  by  reason  of  any 
change  of  grade  of  any  street,  avenue,  or 
road  in  the  state.  As  was  well  said  by  Mr. 
Justice  Page  at  Special  Term :  "While  it  ap- 
plies to  awards  made  pursuant  to  a  local  law 
am)licable  to  the  city  of  New  York,  it  applies 
to  all  awards  of  the  same  class  made  any- 
where within  the  state.  There  is  no  limita- 
tion as  to  locality."  It  Is  part  of  the  high- 
way law  which  covers  the  entire  state  and 
applies  wherever  the  circumstances  permit 
the  application  thereof  the  same  as  any  gen- 
eral law.  The  section  in  question  applies  to 
all  localities  in  which  real  estate  has  been 
injured  by  reason  of  any  change  of  grade  of 
any  street,  avenue,  or  road  in  front  thereof, 
provided  some  statute  authorizes  an  award 
of  damages  therefor.  Such  localities  are 
spread  all  over  the  state. 

[2]  It  was  not  necessary  for  the  Legisla- 
ture to  amend  by  a  separate  act  with  an 
appropriate  title  each  of  a  score  or  more 
"change  of  grade  statutes,"  every  one  con- 
fined to  a  particular  locality,  but  it  could 
proceed  by  one  general  and  comprehensive 
act  to  cover  them  all  as  well  as  those  to  be 
enacted  in  the  future. 

[3]  As  the  act  is  general,  the  form  of  the 
title  is  unimportant,  since  a  general  act  re- 
quires an  oiacting  clause  only.  Ferguson  v. 
Ross,  126  N.  I.  459,  27  N.  B.  954. 

t4]  The  claim  that  the  act  of  1910,  so  far 
as  it  applies  to  the  city  of  New  Tork,  is  a 
"special  city  law"  within  the  meaning  of  sec- 
tion 2  of  article  12  of  the  Constitution,  and, 
hence,  required  transmission  to  the  mayor, 
Js  untenable,  for  the  statute  is  neither  a  "gen- 
eral city  law,"  which  relates  to  "all  the 
cities  of  one  or  more  classes,"  nor  a  "special 
city  law,"  which  relates  "to  a  single  city  or 
to  less  than  all  the  cities  of  a  class."  It 
is  not  a  city  law  In  any  sense,  but  a  general 
law  operating  throughout  the  state.  It  Is  not 
limited  to  cities,  but  applies  to  every  political 
division  of  the  state  and  affects  counties, 
villages,  and  towns  as  well  as  cities.  As 
was  recently  said  by  Judge  Chase:  "If  the 
act  relates  to  persons,  places,  and  things  as 


a  class,  and  Is  neither  local  nor  temporary, 
the  mere  fact  that  its  practical  effect  is  spe- 
cial and  private  does  not  necessarily  prove 
that  it  violates  constitutional  provisions 
against  special  legislation."  St  John  v.  An- 
drews Institute,  191  N.  X.  264,  270,  83  N.  B. 
981,  984. 

It  is  unnecessary  to  consider  the  claim 
that  the  statute  might  apply  to  awards  made 
before  it  was  passed,  because  no  such  ques- 
tion is  now  before  us,  as  the  award  in  fa- 
vor of  the  relator  was  not  made  until  after 
the  act  had  gone  Into  effect.  Nor  is  It  neces- 
sary in  view  of  what  has  already  been  said 
to  discuss  the  claim  that  the  act  does  not 
apply  to  the  city  of  New  York. 

While  we  unite  in  overruling  the  various 
grounds  upon  which  the  appellant  urges  us 
to  reverse  the  order  appealed  from.  It  is  sug- 
gested that  the  act  should  be  so  construed 
as  to  have  no  retroactive  effect,  not  even  to 
embrace  awards  made  after  Its  passage  and 
should  be  limited  so  as  to  exclude  all  cases 
where  the  damages  were  inflicted  prior  to 
its  passage. 

[S]  WhUe  courts  are  loath  to  hold  that  a 
statute  acts  on  the  past,  still  it  is  their  duty 
to  so  construe  it  when  the  Legislature  man- 
ifestly intended  that  result 

[I]  The  intention  in  this  instance  depends 
on  the  language  of  the  act  read  in  the  light 
of  the  previous  decisions  of  the  courts  and 
the  lilstory  of  legislation  upon  the  subject 
The  words  used  cover  all  awards  made  after 
the  passage  of  the  act,  for  the  command  is, 
"Whenever  awards  shall  be  lawfully  made, 
*  *  •  the  award  for  the  principal  amount 
of  damages  sustained  shall  bear  interest," 
etc.  It  embraces  in  terms  all  awards  there- 
after made,  and,  as  it  is  not  limited  to  dam- 
ages subsequently  sustained,  it  extends  to  all 
damages  whenever  sustained  whether  in  the 
future  or  the  past  When  this  language  is 
read  in  connection  with  the  previous  deci- 
sions of  the  courts,  the  facts  which  obviously 
led  to  the  amendment  of  the  act,  the  grounds 
of  the  opposition  thereto  and  the  history  of 
the  entire  legislation,  the  intention  of  the 
Legislature  is  clear  to  my  mind.  As  Gov. 
Hughes  said,  in  his  memorandum,  the  bill  is 
"an  act  of  justice,"  yet  it  would  not  be  if 
confined  in  its  application  to  damages  to  be 
sustained  in  the  future.  For  nearly  20  years 
justice  to  the  relator  has  been  delayed  with- 
out any  fault  on  Its  part  and  I  think  the 
Legislature  intended  to  remedy  such  wrongs 
at  least  as  to  all  awards  made  after  the  act 
took  effect,  wherever  the  evil  existed  In  any 
part  of  the  state. 

[7]  We  held  in  the  case  of  this  relator 
against  Stillings,  that  the  act  of  1893  is  con- 
stitutional as  a  recognition  of  claims  found- 
ed upon  a  moral  obligation,  but  it  is  sug- 
gested that  upon  the  passage  of  that  act  the 
moral  obligation  became  merged  in  a  legal 
right  and  exhausted  the  power  of  the  Legis- 
lature. Upon  this  theory  it  is  argued  that 
the  amendment  of  1910  virtually  authorises 
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a  gift  of  money  belonging  to  a  manlclpal  cor- 
poration, and,  hence,  ylolates  section  10  of 
article  8  of  tbe  Constltntlon.  As  it  seems  to 
me,  this  argument  substitutes  a  theory  of 
law  In  the  place  of  constitutional  power. 

[8,  9]  Tbe  Legislature  has  all  tbe  power  of 
legislation  there  Is,  except  as  limited  by  the 
Constitution,  either  expressly  or  by  neces- 
sary Implication.  It  is  well  settled  that  a 
statute  authorizing  tbe  payment  by  munici- 
pal corporations  of  claims  founded  In  justice 
and  supported  by  a  moral  obligation  does  not 
conflict  with  this  provision  of  the  Constitu- 
tion. Matter  of  Borup,  182  N.  Y.  222,  74  N. 
E.  838,  108  Am.  St  Rep.  796.  In  that  case 
It  appeared  that  a  statute  passed  in  1892 
authorized  towns  and  town  authorities  to 
repair,  grade,  and  macadamize  highways  at 
the  expense  of  the  town  upon  complying  with 
certain  conditions.  L.  1892,  c.  686,  $  69.  The 
statute  applied  to  any  town  In  which  a  high- 
way had  been  or  thereafter  should  be  re- 
paired, graded,  and  macadamized.  In  March. 
1901,  the  town  authorities  caused  the  high- 
way In  front  of  certain  premises  to  be  re- 
paired, graded,  and  macadamized,  and  owing 
to  the  change  the  property  of  one  Bomp  had 
been  damaged  to  the  extent  of  $3,000.  In 
1903,  after  this  damage  had  been  inflicted,  a 
statute  was  passed  which  iHrovided  that  the 
owners  of  land  adjacent  to  a  highway  shall 
be  entitled  to  recover  their  damages  from  tbe 
town  for  any  change  of  grade  in  the  high- 
way or  any  repairs  by  the  authorities  of  the 
town  made  parauant  to  the  provisions  of  sec- 
tion 69  of  chapter  686  of  the  Laws  of  1892. 
Ia  1903,  c.  610.  The  following  question  was 
certified  to  us  on  the  appeal:  "Is  chapter 
610  of  the  Laws  of  1903,  so  far  as  It  may  be 
construed  to  make  the  town  of  East  Chester 
liable  for  damages  sustained  through  change 
of  grade  made  prior  to  the  enactment  of  that 
act,  unconstitutional  and  void?  In  answer- 
ing this  question  In  the  negative  Judg«> 
O'Brien,  speaking  for  all  the  Jndges,  said: 
"The  improvement  of  the  highway  In  front 
of  the  petitioner's  property  was,  as  we  have 
seen,  authorized  by  section  69,  chapter  686, 
of  the  Laws  of  1892.  That  act,  however, 
made  no  provision  for  the  damages  that 
property  owners  might  sustain  by  the  change 
of  grade  or  otherwise,  and  it  was  not  until 
two  years  after  tbe  grading  and  Improve- 
ment of  the  highway  that  there  was  any 
law  under  which  the  petitioner  was  entitled 
to  assert  his  claim  against  the  town  for 
damages,  and  It  is  this  retroactive  feature  of 
the  law  npon  which  the  contention  on  the 
part  of  the  town  chiefly  rests.  It  will  not 
be,  and  Is  not,  contended  that  when  the  act 
of  1892,  under  which  tbe  change  of  grade 
was  made,  was  enacted,  the  Legislature  had 
not  ample  power  to  provide  for  the  payment 
of  any  damages  which  property  owners  might 
suffer  from  the  improvement  of  the  highway. 
There  Is  not,  we  think,  auythiug  in  tbe  Con- 
stitution that  prevents  the  Legislature  In 
J&03  from  enacting  a  law  that  It  might  have 


enacted  in  1892.  When  an  Individual  Is  In- 
jured or  damaged  In  his  property  rights  by 
reason  of  a  public  work  authorized  by  the 
Legislature,  there  Is  nothing  In  the  Constitu- 
tion to  prohibit  the  legislative  body  from  pro- 
viding for  Just  compensation  for  the  Injury 
thus  Inflicted  under  Its  authority.  While 
there  was  no  legal  right  to  damages  prior 
to  the  act  in  question,  yet  the  claim  of  tbe 
property  owner  to  compensation  for  the  in- 
jury was  founded  In  equity  and  Justice,  and 
it  was  competent  for  the  Legislature  to  rec- 
ognize the  justice  of  such  a  claim  by  making 
it  obligatory  upon  tbe  town  to  pay  It  when 
the  amount  was  ascertained  in  due  course 
of  law.  The  imyment  of  compensation  by 
the  town  to  the  property  owners,  which  the 
statute  provides  for.  Is  In  no  proper  sense 
a  gift  or  gratuity  of  either  the  money  or 
property  of  the  tovni,  or  a  loan  of  Its  money 
or  credit  to  an  Individual.  It  Is  simply  a 
method  which  the  Legislature  adopted  to  re- 
pair an  Injury  to  an  Individual  inflicted  by 
the  town  under  tbe  authority  of  law,  and 
the  mere  fact  that  the  Injury  was  suffered 
at  a  time  when  the  property  owner  was  with- 
out remedy  could  not  prevent  tbe  lawmaking 
power  from  providing  a  remedy  afterwards. 
There  Is  no  provision  of  the  Constitution 
that  restricts  the  legislature  from  providing 
for  the  payment  by  a  municipality  of  claims 
against  It  that  are  founded  In  equity  and 
Justice  and  which  could  have  been  author- 
ized originally.  The  claim  In  question  is  of 
that  character."  Page  225  of  182  N.  Y.,  page 
839  of  74  N.  E.,  108  Am.  »t.  Rep.  796.  When 
the  act  of  1893  was  passed  authorizing  the 
appointment  of  commissioners  to  award  dam- 
ages sustained  by  the  relator  and  other 
abutting  owners,  as  we  have  held,  the  Consti- 
tution authorized  the  payment  of  principal 
and  Interest,  but  the  statute  provided  for  the 
payment  of  principal  only.  People  ex  rel. 
Central  Trust  Co.  v.  Stllllngs,  136  App.  Div. 
438,  121  N.  Y.  Supp.  13;  Id.,  198  N.  Y.  604, 
92  N.  E.  1096.  Without  considering  the  the- 
ory that,  imder  the  circumstances.  Interest 
is  a  part  of  the  remedy,  because  If  the  ob- 
ligation had  been  paid  as  soon  as  the  stat- 
ute went  Into  effect  there  would  have  been 
no  duty,  moral  or  otherwise,  to  pay  Interest, 
I  am  unable  to  see  how  the  Legislature  lost 
the  power  to  provide  for  the  payment  of  In- 
terest. The  moral  obligation  to  pay  Interest 
was  as  great  as  the  moral  obligation  to  pay 
tbe  prlndml,  and  I  cannot  find  In  the  Con- 
stitution any  provision  which  limits  tbe  pow- 
er of  the  Legislature  to  a  single  effort  to  do 
Justice  in  such  cases.  If  something  Is  omit- 
ted by  oversight  or  because  tbe  Legislature 
when  passing  a  given  act  falls  for  any  rea- 
son to  afford  full  relief,  cannot  that  body 
supply  the  omission  or  supplement  the  pro- 
visions so  as  to  make  them  complete  in  tbe 
interest  of  justice?  Can  the  authority  given 
by  one  liOglslature  to  discharge  part  of  a 
moral  obligation  prevent  a  subsequent  Legis- 
lature from  authorizing  the  discharge  of  the 
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otber  part?  Dods  an  Imperfect  eflfort  to  do 
justice  exhaust  tbe  right  and  hamper  subse- 
quent Legislatures  for  all  time  from  doing 
complete  Justice?  In  my  Judgment  there  is 
no  warrant  in  the  Constitution,  either  In  ex- 
press language  or  by  necessary  Implication, 
for  this  position.  The  power  to  fully  dis- 
charge a  moral  obligation  cannot  be  cut  down 
by  a  legal  theory  and  the  merger  of  moral 
obligation  In  legal  right  Is  but  a  theory  of 
law,  and  Is  not  mentioned  In  the  Constitu- 
tion. The  principle  of  the  Borup  Case  cov- 
ers this  case,  for,  when  the  Legislature  acted 
in  1892,  It  is  presumed  that  It  considered  the 
whole  subject,  including  damages  to  abutting 
owners,  yet  it  gave  no  authority  to  pay  such 
damages.  Eleven  years  later,  after  the  dam- 
ages had  been  Inflicted  pursuant  to  that  act, 
another  was  passed  providing  for  the  pay- 
ment thereof.  So,  in  the  case  before  us,  the 
act  of  1893  provided  for  the  payment  of  dam- 
ages already  caused  in  theory  though  not 
yet  inflicted  in  fact,  but  did  not  authorize 
the  payment  of  Interest  In  1910  the  pay- 
ment of  interest  was  directed  as  to  all  fu- 
ture awards  made  for  damages  whenever  sus- 
tained, whether  In  the  future  or  the  past. 

The  power  of  the  state  to  pass  laws  through 
Its  Legislature  is  the  most  important  power 
it  possesses,  and  one  that  should  never  be  in- 
terfered with  by  the  courts  except  when  Im- 
peratively required  by  the  fundamental  law. 
There  is  no  express  command  of  the  Constitu- 
tion affecting  the  statute  before  us,  and  to  de- 
cree a  command  by  Implication  resting  only 
on  a  rule  of  the  courts  with  no  foundation 
In  the  Constitution  would  establish  a  danger- 
ous precedent  that  might  lead  to  grave  ditfl- 
cultles  in  the  future.  It  would  in  effect  be 
an  amendment  of  the  Constitution  made  by 
the  courts. 

I  recommend  that  the  order  appealed  from 
be  afllrmed,  with  costs. 

WERNER,  HISOOCK,  and  COLLIN,  JJ., 
concur.  CULLEN,  C.  J.,  and  GRAY  and 
HAIGHT,  JJ.,  concur  in  result 

Order  affirmed. 


(xa  N.  T.  M7) 

BALL  et  aL  T.  SnEPATOD  et  al. 

(Court  of  Appeals  of  New  York.    May  30, 
1911.) 

1.  Patusnt  (S  85*)— Recovkbt— Mibtakk  ot 
Pact. 

One  who  pays  money  under  a  mistake  ot 
fact  to  one  wno  is  not  entitled  thereto  may 
sue  to  recover  the  money. 

[Ed.   Note. — For    other   cases,    see    Payment 
Cent  Dig.  Si  272-281 ;    Dec.  Dig.  S  85.*] 

2.  Patmeki  (S  85*)— REOOVKBt— Mistakb  of 
Fact. 

The  rule  that  one  who  pays  mon^  under 
a  mistake  of  fact  to  one  not  entitled  thereto 
may  recover  it  back  is  subject  to  the  limita- 
tions that  the  mistake  must  arise  in  the  trans- 
action between  the  parties  to  the  action,  and 


there  can  be  no  recovery  where,  by  reason  of 
the  payment,  the  party  receiving  it  has  so 
changed  his  position,  to  his  prejudice,  that  it 
would  be  unjust  to  require  him  to  repay. 

[EJd.  Note.— For  other  cases,  see  Payment 
Cent  Dig.  §§  272-281 ;    Dec  Dig.  S  85.*] 

8.  Patuihi  ({  85*)— BxcoTEKy— Mistake  of 

Fact. 

Where  one  under  a  mistake  of  fact  pays 
money  to  another  who  does  not  share  in  the 
mistake,  and  who  receives  the  money  in  good 
faith  In  the  re^lar  course  of  business  and  for 
a  valuable  consideration,  he  cannot  recover  back 
the  money. 

[Ed.  Note. — ^For  other  cases,  see  Payment 
Cent.  Dig.  |S  272-281 ;    Dec.  Dig.  i  85.*] 

4.  Money  Rkceived  (|  6*)— Right  of  Action 

— ^Mistake  of  Fact. 

A  third  person  purchased  bonds  from  de- 
fendant, a  stockbroker,  and  directed  that  they 
should  be  sent  to  plaintiff,  also  a  stockbroker, 
who  would  pay  for  them.  Plaintiff  delivered 
a  check  to  defendant  in  payment,  relying  on  the 
third  person's  (fraudulent  misrepresentations. 
The  third  person  was  employed  by  plaintiff  as  a 
"customers  man"  at  a  regular  salary,  but  the 
third  person  was  also  engaged  on  his  own  ac- 
count in  the  sale  of  bonds. and  unlisted  securi- 
ties, and  in  such  transactions  he  sometimes 
"cleared"  through  plaintiff.  B«ld  that,  after 
the  payment  of  the  check,  plaintiff  could  not 
recover  from  defendant  the  money  paid ;  the 
defendant  not  being  chargeable  with  the  fraud 
of  the  third  ijerson. 

[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Dec.  Dig.  {  6.*] 

8.  Monet  Received    (§  6*)— Right  of  Ac- 
tion—Mistake of  Fact. 

Where  a  stockbroker  purdiased  bonds  from 
another  stockbroker  through  a  third  person 
fraudulently  misrepresenting  the  facts  to  the 
former  broker,  who  delivered  to  the  latter  brok- 
er a  check  for  the  price,  and  check  was  paid  in 
the  usual  course  of  business  without  fraud  or 
collusion,  the  former  broker  could  not  recover 
from  the  latter  broker  the  amount  of  the  check. 
[Ed.  Note.— For  other  cases,  see  Money  Re- 
ceived, Dec.  Dig.  I  6.*] 

Appeal  from  Supreme  Court  Appellate  DI- 
Tlslon,  First  Department. 

Action  by  Charles  E.  Ball  and  others,  co- 
partners, composing  the  firm  of  Ball  &  Whlch- 
er,  against  Edward  D.  Shepard  and  another, 
copartners,  composing  the  firm  of  E.  D.  Shep- 
ard &  Co.  From  a  Judgment  of  the  Appel- 
late Division  (135  App.  Dlv.  612,  120  N.  Y. 
Supp.  830),  afBrmlng  by  a  divided  court  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Reversed,  and  new  trial  granted. 

L.  Laflin  Kellogg,  for  appellants.  H.  Aaron, 
for  respondents. 

WERNER,  J.  The  plaintiffs  and  defend- 
ants, respectively,  are  Arms  of  brokers,  each 
doing  business  In  the  city  of  New  York  under 
the  form  of  a  limited  partnership.  The  ac- 
tion is  brought  to  recover  the  sum  of  $24,- 
906.25,  which  the  plaintiffs  claim  to  have 
paid  to  the  defendants  under  a  mistake  of 
fact  The  amended  complaint  which  rather 
vaguely  presents  the  transaction  In  which 
this  payment  was  made,  alleges  that  in  the 
course  of  the  plaintiffs'  business  with  the  de- 
fendants and  others  the  plaintiffs  frequently 
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receive  at  their  office  various  stocks  and 
bonds  which  have  been  purchased  or  ordered 
by  parties  for  whom  the  plaintiffs  "clear," 
and  upon  the  delivery  thereof  the  plaintiffs 
pay  for  the  same;  that  transactions  of  a  sim- 
ilar character  were  of  frequent  occurence  be- 
tween the  plaintiffs  and  the  defendants,  and 
that  this  course  of  business  was  well  l^nown 
to  the  defendants ;  that  on  July  28, 1908,  the 
defendants  sent  to  the  plahitlffs,  in  the  regu- 
lar course  of  business  thus  described,  25 
bonds  of  the  Yankee  Fuel  Company,  each  of 
the  face  value  of  $1,000,  and  requested  as 
payment  therefor  the  sum  of  $24,906.25 ;  that 
In  the  belief  that  these  bonds  had  been 
bought  by  one  Splngam  and  that  he  had  ar- 
ranged to  remit  to  the  plaintiffs  the  purchase 
price  thereof,  and  relying  upon  a  representa- 
tion to  that  effect,  the  i>laintlffs  received  the 
bonds  and  gave  the  defendants  their  check 
for  the  purchase  price;  that,  In  fact,  Spin- 
garn  had  not  bought  the  bonds,  and  had  not 
arranged  to  remit  the  purchase  price  thereof, 
as  the  plaintiffs  had  erroneously  believed; 
that  the  plaintiffs,  having  thus  made  payment 
to  the  defendants  under  a  mistake  of  fact, 
tendered  back  the  bonds,  and  demanded  a  re- 
turn of  the  purchase  price,  and  that  the  de- 
fendants refused  to  comply  with  the  demand. 
The  transaction,  as  disclosed  by  the  evi- 
dence, is  characterized  by  several  features 
which  are  not  mentioned  In  the  complaint 
From  the  testimony  Introduced  by  the  plain- 
tiffs it  appears  that  one  Valentine  was  em- 
ployed by  them  as  a  "customers  man"  at  a 
regular. salary;  that  Valentine  was  also  en- 
gaged on  his  own  account  in  the  sale  of  bonds 
and  unlisted  securities;  that  in  these  trans- 
actions he  sometimes  "cleared"  through  the 
plaintiffs  and  again  through  others.  On  the 
morning  of  July  28,  1908,  Valentine  informed 
one  of  the  plaintiffs  that  he  had  put  through 
a  $25,000  bond  deal.  An  hour  later  the  cash- 
ier of  the  plaintiffs  reported  that  the  defend- 
ants had  sent  over  25  bonds,  and  the  cashier 
asked  Mr.  Chlnn,  one  of  the  plaintiffs.  If  he 
was  to  give  the  messenger  a  check.  Mr.Chlnn 
asked  the  cashier  if  he  had  received  a  check 
"from  the  other  end,"  and  the  cashier  replied 
In  the  negative.  Thereupon  the  cashier  was 
instructed  to  hold  the  matter  until  Mr.  Chlnn 
could  see  Valentine  about  it  When  Valen- 
tine came  in,  Mr.  Chlnn  said  .to  him,  "There 
are  25  Yankee  Fliel  bonds  over  here  from 
Shepard  &  Co.,  where  is  your  money  from 
the  other  end?"  Valentine  replied:  "Why, 
that  Is  all  right,  Mr.  Chlnn,  I  have  sold  those 
bonds  to  a  Mr.  Spingarn  of  Splngam  Bros. 
He  Is  an  uptown  milliner.  He  owns  the 
building  he  is  in.  I  have  sold  him  over  $200,- 
000  bonds  in  the  past  two  or  three  years. 
In  fact  I  have  sold  him  $280,000  to  Be  accu- 
rate. There  is  no  use  holding  Shepard  up  for 
the  payment  of  these  bonds  because  a  certi- 
fied check  will  be  down  here  in  an  hour  from 
Mr.  Splngam."  Upon  these  representations 
made  by  Valentine,  the  plaintiffs'  cashier  was 
directed  to  draw  the  check  of  the  plaintiffs 


payable  to  the  order  of  the  defendants.  The 
check  was  signed  by  Mr.  Chlnn  and  delivered 
to  the  defendants'  messenger,  who  then  gave 
up  the  bonds.  When  It  subsequently  trans- 
pired that  Valentine  had  not  sold  the  bonds 
to  Spii^ra,  or  at  least  that  Splngam  dis- 
claimed any  transactions  with  Valentine^ 
plaintiffs  tendered  back  the  bonds  to  the  de- 
fendants, and  demanded  a  return  of  their 
check  with  the  result  already  stated. 

The  foregoing  is  a  fair  sj'nopsis  of  the  case 
as  it  stood  when  the  plaintiffs  rested  and  the 
defendants  moved  for  a  dismissal  of  the  com- 
plaint When  this  motion  had  been  denied, 
the  defendants  presented  to  the  court  the 
other  side  of  th^  transaction,  which,  as  may 
be  surmised,  relates  wholly  to  the  dealings 
between  the  defendants  and  Valentine. 

From  the  testimony  given  on  the  part  of 
the  defendants,  It  appears  that  on  the  morn- 
ing of  July  28,  1908,  Valentine  went  to  the 
office  of  the  defendants  and  made  an  offer  of 
90  flat,  without  stock,  for  25  Yankee  Fuel 
bonds.  The  employ^  to  whom  this  offer  was 
made  communicated  It  to  the  cashier,  who 
called  up  a  Mr.  Lincoln  in  the  Philadelphia 
office,  and  received  word  that  the  deal  might 
be  put  through  on  that  basis.  At  Valentine's 
request  the  defendants'  cashier  was  Instruct- 
ed to  bill  the  bonds  to  the  plaintiffs  at  93  and 
interest  The  bonds  were  sent  to  the  plain- 
tiffs by  a  messenger  with  Instructions  to  get 
a  check  on  delivery,  and  to  have  it  certified 
at  once.  Within  an  hour  after  the  bonds  Iiad 
been  delivered  to  the  plaintiffs,  and  their  cer- 
tified check  had  been  given  to  the  defendants, 
Valentine  again  went  to  the  office  of  the  de- 
fendants and  there  received  a  check  for  his 
profit  In  the  transaction,  which  represented 
the  difference  between  90,  at  which  he  had 
bought,  and  08,  at  which  he  had  presumably 
sold.  It  did  not  appear  that  the  defendants 
knew  anything  about  Splngam,  or  that  they 
had  any  reason  to  suspect  that  Valentine  had 
made  any  representations  to  the  plaintUfs, 
false  or  otherwise.  Neither  was  It  shown 
that  the  defendants  had  any  knowledge  that 
the  plaintiffs  had  given  their  check  In  the 
mistaken  belief  that  the  bonds  had  been  sold 
to  Splngam.  , 

Having  thus  briefly  stated  what  the  record 
discloses,  it  may  be  useful  to  recapitulate  a 
few  of  the  salient  facts  for  the  purpose  of 
classifying  the  transaction.  The  defendants 
had  bonds  to  sell.  Valentine  desired  to  pur- 
chase. A  price  was  agreed  upon.  At  Valen- 
tine's request  the  bonds  were  billed  to  the 
plaintiffs,  who  had  agreed  to  "clear"  for  him ; 
that  being  the  technical  term  used  in  cases 
where  one  person  sells  to  another  and  a  third 
party  temporarily  advances  the  money  with 
which  to  facilitate  the  transaction.  GSie 
bonda  were  delivered  to  the  plaintiffs,  who 
gave  their  check  in  payment  By  way  of 
punctuation,  It  may  be  pertinent  at  this  point 
to  observe  that,  if  there  were  no  other  facts 
to  characterize  the.  transaction,  this  would 
clearly  have  constituted  a  binding  purcliase 


Digitized  by 


Google 


N.T.) 


BAMi  V.  SHEPAKD 


721 


by  Valentine  and  a  yallfl  sale  by  tbe  defend- 
ants. But  we  must  assume  that  Valentine 
had  falsely  represented  to  plaintiffs  that  he 
'  had  sold  the  bonds  to  Splngarn,  whose  check 
would  be  forthcoming,  and  that  the  plaintiffs 
believed  that  to  be  the  fact  when  they  gave 
their  check  to  the  defendants.  fThus  it  is 
clear  that,  as  between  Valentine  and  the 
plaintiffs,  there  was  fraud  on  the  part  of  the 
former,  aad  mistake  on  tbe  part  of  the  latter. 
Upon  proof  of  this  fraud  and  mistake  It  is 
obvious  that  the  plaintiffs  would  have  had  a 
good  cause  of  action  against  Valentine ;  but 
we  are  at  a  loss  to  understand  upon  what 
theory  the  plaintiffs  can  hold  their  recovery 
against  the  defendants.  It  Is  urged  that  the 
plaintiffs  paid  for  the  bonds  under  a  mistake 
of  fact  and,  therefore,  are  entitled  to  follow 
the  purchase  price  into  the  hands  of  those 
who  received  it 

[1]  This  claim  is  predicated  upon  the  prin- 
ciple that  a  party  who  pays  money  under  a 
mistake  of  fact,  to  one  who  Is  not  entitled 
tliereto,  must  in  equity  and  good  conscience 
be  permitted  to  get  it  back.  That  Is  a  well- 
recognized  principle  of  law ;  but  we  think  it 
has  no  application  to  the  case  at  bar.  The 
simplest  statement  of  the  rule  Invoked  by  the 
plaintiffs  Is  that,  if  A.  pays  money  to  B.  upon 
the  erroneous  assumption  of  the  former  that 
he  is  Indebted  to  the  latter,  an  action  may  be 
maintained  for  its  recovery.  -  The  reason  for 
the  rule  Is  obvious.  Since  A.  was  mistaken 
in  the  assumption  that  he  was  Indebted  to 
B.,  the  latter  is  not  entitled  to  retain  the 
money  acqtiired  by  the  mistake  of  the  for- 
mer, even  though  the  mistake  la  the  result  of 
negligence.  That  Is  the  general  mie  laid 
down  in  Kingston  Bank  v.  Eltlnge,  40  N.  T. 
391,  100  Am.  Dee.  616;  Union  Nat  Bank  of 
Troy  V.  Sixth  Nat  Bank  of  New  York,  43  N. 
Y.  452,  3  Am.  Rep.  710;  National  Bank  of 
Commerce  v.  National  Mechanics'  Banking 
Ass'n,  55  N.  Y.  211,  14  Am.  Rep.  232 ;  Law- 
rence V.  American  Nat  Bank,  54  N.  Y.  432; 
and  Sharkey  v.  Mansfield,  90  N.  Y.  227,  43 
Am.  Rep.  161,  which  are  relied  upon  by  the 
plaintiffs.  The  difference  between  the  case 
at  bar  and  those  relied  upon  by  the  plaintiffs 
Is  concretely  illustrated  in  Lawrence  v.  Amer- 
ican Nat.  Bank,  supra.  There  the  plaintiffs, 
being  Indebted  to  P.  on  account,  made  out  a 
statement  of  the  account  and  paid  to  the  de- 
fendant tbe  assignee  of  P.,  the  amount  which 
appeared  to  be  due.  It  transpired  that  the 
plaintiffs  had  made  a  mistake  in  omitting  to 
Charge  the  defendant  with  |5,000  which  they 
bad  loaned  to  P.  and  for  which  they  were  en- 
titled to  credit  Here  It  wilt  be  well  to  note 
that  the  reason  of  the  rule  which  was  applied 
in  the  Lawrence  Case  must  of  necessity,  car- 
ry with  it  at  least  two  limitations. 

[2]  One  is  that  the  mistake  which  is  relied 
upon  as  the  basis  of  recovery  must  arise  in 
tbe  transaction  between  the  parties  to  the  ac- 
tion; and  the  other  Is  that  even  in  such  a 
case  there  can  be  no  recovery  if  by  reason  of 
the  payment  the  party  receiving  It  has  so 
05N.E.-46 


changed  his  position  to  his  prejudice  that  It 
would  be  unjust  to  require  hUn  to  refund. 
Nat.  Bank  of  Commerce  v.  Nat.  Mechanics' 
Banking  Ass'n,  55  N.  Y.  211,  213,-14  Am.  Rep. 
232,  and  Hathaway  v.  County  of  Delaware, 
185  N.  Y.  368.  870,  78  N.  E.  153,  13  L.  R.  A. 
(N.  S.)  273,  113  Am.  St  Rep.  909.  If  circum- 
stances do  exist  taking  such  a  case  out  of  the 
general  rule  permitting  a  recovery,  the  bur- 
den of  proving  them  rests  upon  the  party  re- 
sisting the  repayment  Mayer  v.  Mayor,  etc., 
of  N.  Y.,  63  N.  Y.  455. 

[S]  From  what  has  been  said,  it  is  evident 
that  the  rule  which  we  have  been  discussing 
must  have  its  antithesis,  and  we  find  it  in 
that  class  of  cases  in  which  money  is  paid  by 
one  party,  who  labors  under  a  mistake  of 
fact,  to  another  party  who  does  not  share  in 
the  mistake,  and  who  receives  tbe  money  In 
good  faith  in  the  regular  course  of  business 
and  for  a  valuable  consideration.  Justh  v. 
Nat  Bank  of  Commonwfealth,  56  N.  Y.  478; 
Stephens  v.  Board  of  Education,  79  N.  Y.  183, 
35  Am.  Rep.  611;  Sonthwlck  v.  First  Nat 
Bank  of  Memphis,  84  N.  Y.  420;  Hatch  v. 
Fourth  National  Bank,  147  N.  Y.  184,  41  N.  B. 
403;  Goshen  Nat  Bank  r.  State  of  New 
York,  141  N.  Y.  379,  36  N.  B.  316.  That  rule 
has  been  tersely  and  correctly  stated  by 
Judge  Gray  in  Nassau  Bank  v.  Nat.  Bank  of 
Newburgb,  159  N.  Y.  456,  459,  54  N.  E.  66, 
67,  as  follows:  "When  money  has  been  receiv- 
ed by  a  person  in  good  faith,  in  the  usual 
course  of  business  and  for  a  valuable  consid- 
eration. It  cannot  be  pursued  Into  his  hands 
by  one  from  whom  it  has  been  obtained 
through  the  fraud  of  a  third  person."  And 
the  reason  for  this  latter  rule  has  been  well 
stated  by  Judge  Andrews  in  Stephens  v.  Bd. 
of  Education,  supra,  where  he  said:  "It  is 
absolutely  necessary  for  practical  business 
transactions  that  the  payee  of  money  in  aue 
course  of  business  shall  not  be  put  upon  in- 
quiry at  his  peril  as  to  the  title  of  the  pay- 
or. Money  has  no  earmark.  The  purchaser 
of  a  chattel  or  a  chose  In  action  may,  by  In- 
quiry, in  most  cases,  ascertain  the  right  of 
the  person  from  whom  he  takes  the  title. 
But  it  is  generally  impracticable  to  trace  the 
source  from  which  the  possessor  of  the  mon- 
ey has  derived  It  It  would  Introduce  great 
confusion  into  commercial  dealings  If  the 
creditor  who  receives  money  In  payment  of  a 
debt  Is  subject  to  the  risk  of  accounting 
therefor  to  a  third  person  who  may  be  able 
to  show  that  the  debtor  obtained  it  from  him 
by  felony  or  fraud.  The  law  wisely,  from 
considerations  of  public  policy  and  conven- 
ience, and  to  give  security  and  certainty  to 
business  transactions,  adjudges  that  the  pos- 
session of  money  vests  tbe  title  in  the  holder 
as  to  third  persons  dealing  with  him  and  re- 
ceiving it  in  due  course  of  business  and  in 
'  good  faith  upon  a  valid  consideration."  70 
I  N.  Y.  187  (35  Am.  Rep.  511).  Perhaps  the 
I  simplest  illustration  of  this  principle  is  to  be 
found  in  Justh  v.  Nat.  Bank  of  Common- 
I  wealth,  supra,  where  the  plaintiffs  certified 
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checks  whldi  bad  been  obtained  by  fraud, 
were  deposited  wltb  the  defendant  bank  by 
tbe  peraon  conuultting  the  fraud,  In  the  ordi- 
nary course,  of  business,  and  were  paid  by 
the  bank  on  presentation.  In  that  case  the 
court  suggested  that  the  plaintiffs  were  cheat- 
ed, not  by  the  defendant,  but  by  the  fraud 
of  the  parties  to  whom  they  gave  their  certi- 
fied checks,  and  that  the  loss  occasioned  by 
that  fraud  could  not  be  transferred  to  tbe  de- 
fendant bank,  which  was  an  entirely  Innocent 
party.  Hie  checks  there  used  were  referred 
to  by  the  court  as  money  which  came  into 
the  hands  of  the  defendant  "In  the  regular 
course  of  business.  In  a  form  as  current  as  if 
it  had  been  bank  notes  or  United  States  cur- 
rency," and  the  court  concluded  that.  If  In 
such  a  case.  It  could  be  followed  because  the 
party  who  paid  it  procured  It  fraudulently, 
"the  transaction  of  business  must  stop,  for  no 
inquiry  and  no  precaution  could  guard  the 
receiver  from  resiwnslblllty."  In  the  nature 
of  things  there  are  exceptions  to  this  rule,  as, 
for  instance,  in  a  case  where  an  agent  Is  In- 
trusted with  property  which  Is  disposed  of 
by  him  In  fraud  of  his  principal,  and  where 
the  property  or  its  proceeds  may  be  followed 
as  far  as  either  can  be  traced  (Van  Alen  r. 
Am.  Nat  Bank,  52  N.  T.  1,  8),  but  these  are 
not  germane  to  the  present  discussion,  and 
they  are  mentioned  only  to  obviate  the  possi- 
ble misapprehension  that  we  r^ard  the  rule 
by  which  the  case  at  bar  is  controlled  as  one 
subject  to  no  exception. 

Thus  it  wUI  be  seen  that  the  two  classes 
of  cases  above  referred  to  are  divided  by  a 
line  which  Is  very  narrow  and  yet  well  de- 
fined. In  the  first  class,  relied  upon  by  the 
plaintiffs,  the  mistake  of  fact  Is  usually  one 
which  arises  Inter  partes,  and.  In  order  to 
justify  a  recovery  in  any  such  case,  it  must 
appear  that  the  defendant  was  not,  In  the 
first  instance,  entitled  to  receive  the  money, 
and  that  his  circumstances  have  not  been 
so  changed  through  Its  receipt  as  to  render 
it  unjust  to  compel  him  to  refund.  In  the 
second  class  the  mistake  of  the  payor  is  us- 
ually superinduced  by  tbe  fraud  of  a  third 
I)er8on  and  the  payee  is  not  only  ignorant 
of  tbe  fraud  or  mistake,  but  receives  the 
money  In  good  faith  In  the  regular  course 
of  business  and  for  a  valuable  consideration. 

[4]  The  mere  statement  of  this  rule  seems 
at  once  to  demonstrate  the  status  of  tbe  case 
at  bar.  Here  tbe  defendants  had  agreed  to 
sell  the  bonds  to  Valentine.  The  latter  direct- 
ed the  former  to  send  the  securities  to  the 
plaintiffs  who  would  pay  for  them.  Val- 
entine bought  the  bonds  and  the  plaintiffs 
advanced  to  him  the  purchase  price  which 
he  was  required  to  pay  to  the  defendants. 
Let  us  suppose  that  Valentine's  statement 
to  the  plaintiffs  had  been  true  and  that  Spin- 
gam  bad  in  fact  agreed  to  buy  the  bonds 
from  Valentine,  but  had  defaulted  In  his 
obligation  to  do  sa  In  these  circumstances 
the  plaintiffs  would  surely  have  been  con- 
flned  to  a  recovery  against  Valentine.    How 


Is  the  situation  changed  because  Valentine's 
statement  was  false?  The  plaintiffs  were 
misled  by  this  statement,  and  not  by  any- 
thing that  was  said  or  done  by  the  defend- 
ant That  was  the  precise  situation  In  Ste- 
phens V.  Board  of  Education,  supra,  where 
the  plaintiff  took  from  a  defaulting  mem- 
ber of  the  defendant  board  of  education 
a  forged  mortgage,  the  proceeds  of  which 
were  received  by  the  defendant  in  payment 
of  the  defaulter's  debt  to  It  and  disbursed 
by  them  in  the  regular  course  of  business. 
Tbe  fact  that  In  tbe  case  at  bar  the  payment 
by  the  plaintiffs  to  tbe  defendants  was  made 
by  check  is  of  no  significance  exc^t  as  it 
might  have  enabled  the  plaintiffs,  liad  thegr 
seasonably  discovered  their  mistake,  to  stop 
payment  on  the  check.  Once  the  check  was 
paid,  however,  it  was  the  same  as  though 
money  had  been  paid  in  the  first  instance. 
In  this  respect  the  case  at  bar  does  not  dif- 
fer from  Southwlck  v.  First  Nat  Bank  of 
Memphis,  supra,  in  "which  the  bank  had  in- 
nocently and  in  the  r^nlar  course  of  busi- 
ness paid  a  draft  in  respect  of  which  there 
had  been  fraud  by  the  drawer  and  mistake 
by  the  drawee.  The  case  of  Hathaway  v. 
County  of  Delaware,  supra,  upon  which 
both  of  the  counsel  in  the  case  at  bar  seem 
to  rely  to  some  extent  Is  one  which  presents 
some  features  common  to  tbe  class  which 
follow  tbe  Justh  Case,  but  also  some  special 
circumstances  which  warranted  a  recovery. 
In  that  case,  as  in  the  case  at  bar,  the  pay- 
ment was  made  by  check  which  was  drawn 
to  the  order  of  the  defendant  In  both  cas- 
es, therefore,  the  defendants  were  chargeable 
with  notice  of  the  fact  that  it  was  the  mon- 
ey of  the  plaintiffs  which  was  being  paid  to 
liquidate  the  debt  of  a  third  person.  Bat 
at  this  point  there  is  an  end  of  the  parallel 
between  the  two  cases.  In  the  Hathaway 
Case  the  check  was  made  payable  to  the 
county  of  Delaware  upon  the  faith  of  a  note 
purporting  to  be  the  obligation  of  the  coun- 
ty, but  being  In  fact  a  forgery.  The  check 
was  diverted  from  the  only  purpose  for 
which  it  could  lawfully  have  been  made, 
and  was  used  to  pay  tbe  debt  of  a  default- 
ing treasurer  to  the  county,  a  purpose  for 
which  neither  of  tbe  parties  to  the  action 
had  ever  Intended  to  give  It  currency.  These 
facts,  supplemented  by  the  circumstance  that 
the  defendant's  position  had  not  been  chang- 
ed to  its  prejudice,  were  the  controlling  fac- 
tors in  the  decision  which  upheld  the  recov- 
ery in  that  case.  In  the  case  at  bar  the 
check  was  applied  to  the  idoitical  purpose 
for  which  it  was  mada  The  plaintiffs  kaew 
that  It  was  to  go  to  the  defendants  in  pay- 
ment for  bonds  which  Valentine  had  booght 
Defendants  delivered  up  the  bonds,  and  ob- 
tained the  money  on  the  check.  There  was 
no  mistake  In  tbe  transaction  as  between  the 
plaintiffs  and  the  defendants,  and  the  only 
mistake  disclosed  by  tbe  record  Is  that  the 
plaintiffs  confided  in  a  falthlesa  employA 
and  asBoclata 
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In  tbis  Tlew  of  the  controTeny,  It  is  ap- 
parent tbat  there  was  no  Issue  to  submit  to 
the  Jury,  and  that  the  one  submitted  was 
not  in  the  case.  The  transaction  between 
the  parties  could  liave  given  rise  to  but 
one  legal  issue,  and  that  was  whether  the 
defendants  were  parties  to  the  fraud  of  Val- 
entine or  the  mistake  of  the  plaintiffs.  No 
such  issue  was  either  pleaded  or  proven. 
The  complaint  should,  therefore,  have  been 
dismissed. 

[S]  The  issue  submitted  to  the  Jury  was 
whether  the  plaintiffs  had  purchased  the 
bonds  from  the  defendants,  and  that  ques- 
tion was  not  in  the  case,  for  nothing  of  that 
kind  is  claimed  by  either  party.  And  even 
upon  that  question,  assuming  It  to  be  in  the 
case,  the  learned  trial  court  fell  into  er- 
ror both  in  charging  as  requested  by  counsel 
for  the  plaintiffs  and  refusing  to  charge  as 
requested  by  counsel  for  the  defendants. 
The  court  charged,  in  substance,  that,  if 
the  plaintiffs  were  mere  clearance  agents 
for  Valentine,  and  had  not  bought  the  bouds 
from  the  defendants,  but  had  paid  for  them 
under  the  mistaken  belief  that  they  had 
been  bought  by  Splngarn,  and  if  the  position 
of  the  defendants  had  not  been  changed  by 
the  transaction,  the  plaintiffs  were  entitled 
to  recover.  The  Court  also  declined  to 
charge  that  If  the  jury  should  find  that  the 
check  In .  question  was  paid  in  the  usual 
course  of  business,  for  a  valuable  considera- 
tion to  the  defendants  without  fraud  or  col- 
lusion on  the  part  of  the  defendants  relative 
to  tbe  transaction,  the  verdict  ht  the  Jury 
must  be  for  the  defendants.  Both  of  these 
mllngs  were  erroneous  within  the  principles 
by  which  we  think  this  case  is  controlled. 

The  Judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

CULLBN,  a  J.,  and  GRAY,  HAIGHT. 
VANN,  WILLAM)  BABTLETT,  and  CHASE, 
JJ.,  concur. 

Judgment  reversed,   etc. 


itn  N.  T.  an.) 

WHYAND  «t  al.  v.  PARE  TERRACB 
CO.   et   al. 

(Court  of  Appeals  of  New  York.    May  80, 
1911.) 

1.  Payment  (J  6*)— Plack. 

While  generally  one  mast  seek  his  credi- 
tor to  pay  tbe  indebtedness,  the  place  of  pay- 
ment may  be  governed  by  agreement  between 
the  parties. 

[EU.   Note.— For   other  cases,    see  Payment, 
Cent  Dig.  SI  ».  10;    Dec.  Dig.  f  «.•] 

2.  MoBTOAQis  (!  298*)— PATincN'i>— Plack. 

Where  a  bond  and  mortgage  permitted  the 
mortgagee  to  elect  to  declare  the  principal  due 
on  default  in  paying  interest,  bat  provided  no 
place  for  payment,  Ae  mortgagee  was  not  en- 
titled to  declare  a  forfeitare  for  failure  of  the 


mortgagor  to  tender  Interest  at  the  mortgagee's 

glace  of  residence  in  another  state;    tbe  latter 
aving   no/  agent  to   whom  payment  could  be 
made  within  the  state. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Dec  Dig.  I  298.*] 

3.  Contracts  (S  209*)— Ptj^cf. 

Wbere  a  contract  Is  made  outside  of  the 
state  in  which  the  promisor  resides,  and  it  does 
not  either  by  express  terms  or  by  fair  infer- 
ence, provide  where  the  same  is  to  be  perform- 
ed, it  will  be  presumed  that  the  parties  intend 
that  it  shall  be  performed  at  tbe  place  where 
it  is  made,  and  the  promisor  must  provide  at 
such  place  to  make  tbe  payments  thereon. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  fS  929-9.35;   Dec.  Dig.  !  209.»] 

4.  CONTEACTB   (|   209*)— PLACE. 

Where  a  contract  is  made  in  New  York 
either  with  a  person  then  a  resident,  who  af> 
terwarda  removes  therefrom,  or  with  a  non- 
resident it  is  the  duty  of  the  promisee  to  pro- 
vide a  place  in  this  state  where  payments  can 
be  made,  and  it  is  not  necessanr  for  the  debtor 
to  go  beyond  the  bonnds  of  this  state  to  make 
payments  thereon. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  !S  929-935 ;    Dec.  Dig.  S  209.*] 

Appeal  from  Supreme  Court  Appellate 
Division,  Second  Department 

Action  by  Henry  Weyand  and  another 
against  the  Park  Terrace  Company  and  oth- 
ers. From  a  Judgment  of  the  Appellate 
Division  (135  App.  Div.  821,  120  N.  Y.  Supp. 
102),  affirming  certain  Judgments  and  orders, 
defendant  company  appeals.    Reversed. 

See,  also,  92  N.  B.  1106;  124  N.  Y.  Supp. 
1133. 

On  the  29th  day  of  January,  1907,  the 
plaintiffs  conveyed  to  the  defendant  Randall 
certain  real  property  in  the  county  of  Queens, 
in  this  state,  and  took  from  said  Randall  a 
bond  of  $11,000  with  a  mortgage  on  said 
real  property  as  collateral  thereto  as  a  part 
of  the  purchase  price  thereof.  Said  bond 
and  mortgage  were  each  dated  January  29, 
1907,  and  tbe  amount  thereof  was  by  tbe 
terms  of  each  payable  by  said  Randall  on 
the  13th  day  of  February,  1910,  with  inter- 
est thereon  to  be  computed  from  the  13tb 
day  of  Februi^ry,  1907,  at  the  rate  of  6V& 
per  cent  per  annum,  and  to  be  paid  on  tbe 
13th  day  of  August  next  ensuing  the  date 
thereof,  and  semi-annually  thereafter.  No 
place  for  the  payment  of  interest  or  princi- 
pal was  expressly  stated  In  the  bond  or  mort- 
gage. It  was  further  provided  therein  that 
the  principal  sum  of  $11,000  should  become 
due  at  the  plaintiffs'  option  after  default  in 
the  payment  of  any  Installment  of  interest 
as  therein  provided  for  30  days  or  after  de- 
fault in  the  payment  of  any  tax  or  assess- 
ment for  60  days.  The  interest  which  fell 
due  thereon  August  13,  1907,  was  not  paid 
within  30  days  after  it  became  due.  On  the 
15th  day  of  July,  1907,  the  mortgaged  prop- 
erty was  conveyed'  to  the  defendant  the 
Park  Terrace  Company,  a  domestic  corpora- 
tion. At  all  tlmee  subsequent  to  the  12th 
day  of  August  1907,  the  defendant  the  Park 
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Terrace  Company  was  ready,  willing,  and 
able  to  pay  the  interest  that  became  due  on 
August  13,  1907,  at  any  place  within  the 
state  of  New  York.  The  plaintiffs  at  all 
times  subsequent  to  said  12th  day  of  August, 
1907,  resided  in  Waterbury,  Conn.,  and  had 
no  agent  to  whom  the  interest  could  be  paid 
within  the  state  of  New  York.  The  inters 
est  not  being  paid  to  the  plalntlfFs  within 
30  days  after  August  13,  1907,  they  elected 
that  the  whole  principal  sum  be  Immediate- 
ly due  and  payable,  and  on  or  about  the  26tb 
day  of  September,  1907,  said  the  Park  Ter- 
race Company  had  notice  and  knowledge  of 
such  election.  The  defendants  the  Park  Ter- 
race Company  thereafter  tendered  said  Inter- 
est to  the  plaintiffs  at  Waterbury,  but  the 
plaintiffs  refused  to  receive  the  same,  and 
this  action  was  brought  to  foreclose  said 
mortgage.  At  the  trial  the  question  litigat- 
ed was  the  right  of  the  plaintiffs  to  declare 
the  principal  of  said  bond  and  mortgage  due 
and  payable  by  reason  of  the  failure  of  the 
defendants  to  pay  said  interest  within  30 
days  after  August  13,  1907,  or  tender  the 
same  at  Waterbury.  At  the  Special  Term 
plaintiffs'  complaint  was  dismissed  on  the 
merits.  An  appeal  was  taken  from  the  Judg- 
ment entered  thereon  to  said  Appellate  Dl- 
yiaion  where  the  Judgment  was  reversed  up- 
on questions  of  law  only.  Weyand  t.  Rand- 
all, 131  App.  Div.  167,  116  N.  Y.  Supp.  279. 
An  interlocutory  Judgment  was  entered  and 
a  reference  was  granted  to  compute  the 
amount  due.  A  report  was  made  by  the  ref- 
eree and  final  Judgment  was  thereafter  en- 
tered for  the  foreclosure  and  sale  of  the 
mortgaged  property.  An  appeal  was  taken 
therefrom  to  the  Appellate  Division,  where 
such  Judgment  was  unanimously  affirmed. 
Weyand  v.  Park  Terrace  Co.,  135  App.  Div. 
821,  120  N.  Y.  Supp.  192.  Further  facts  ap- 
pear In  the  opinion. 

H.  Schleffelin  Sayers,  for  appellant  Fred- 
erick S.  Jackson,  for  respondents. 

CELASE,  J.  (after  stating  the  facts  as 
above).  The  fact  that  contracts  between  res- 
idents of  different  states  and  countries  are 
and  have  been  for  many  years  very  numer- 
ous, and  that  there  are  comparatively  few 
■rejwrted  decisions  affecting  the  question  in- 
volved in  this  action.  Indicates  that  there 
has  been  for  a  long  period  of  time  general- 
ly recognized  rules  governing  the  place  where 
payments  pursuant  to  contract  most  be  made. 

The  Intention  of  the  parties  to  a  contract 
as  to  the  place  where  payments  are  to  be 
made  usually  appears  by  express  provision, 
or  necessary  inference  in  the  contract  itself. 
In  cases  where  the  Intention  does  not  thus 
appear,  the  rules  governing  the  place  of  such 
payments  are  not  so  important  as  that  they 
shall  be  certain  and  not  shifting  or  subject 
to  misunderstanding.  The  rules  heretofore 
established  and  asserted  are  therefore  Im- 
portant to  determine  what  decision  sbonld 


be  made  In  this  case.  The  subject  of  the 
place  of  payment  was  discussed  to  some  ex- 
tent by  ancient  writers,  and  there  are  a  few 
reported  cases  in  which  the  question  has 
been  considered,  from  some  of  each  we  will 
quote. 

Coke  on  Littleton  (first  American  from  the 
last  London  edition,  vol.  2,  star  page  47, 
1827),  quoting  from  Littleton,  says:  "Also 
upon  such  case  of  feoffment  in  mortgage,  a 
question  has  been  demanded  in  what  place 
the  feoffor  is  bound  to  tender  the  money  to 
the  feoffee  at  the  day  appointed,  etc.  And 
some  have  said,  upon  the  land  so  holden  in 
mortgage,  because  the  condition  Is  depend- 
ing upon  the  land.  And  they  have  said  that. 
If  the  feoffor  be  upon  the  land  there  ready 
to  pay  the  money  to  the  feoffee  at  the  day 
set  and  the  feoffee  be  not  then  there,  then 
the  feoffor  Is  quit  and  excused  of  the  pay- 
ment of  the  money,  for  that  no  default  Is 
in  him.  But  It  seemetb  to  some  that  the  law 
Is  contrary,  and  that  default  is  In  him ;  for 
he  la  bound  to  se^  the  feoffee  If  he  be  then 
In  any  other  place  within  the  realm  of  Eng- 
land. As  If  a  man  be  bound  in  an  obligation 
of  20  pound  upon  condition  Indorsed  upon  the 
same  obligation,  that  If  he  pay  to  iilm,  to 
whom  the  obligation  Is  made,  at  such  a  day 
ten  pound,  then  the  obligation  of  20  pound 
shall  lose  bis  force  and  be  holden  for  no- 
thing ;  in  this  case  It  behoveth  him  that  made 
the  obligation  to  seek  him  to  whom  the  obliga- 
tion Is  made,  if  he  be  in  England  and  at  the 
day  set  to  tender  unto  him  the  said  10  pound 
otherwise  he  shall  forfeit  the  sum  of  20  pound 
comprised  within  the  obligation,  eta  And 
so  it  seemeth  in  the  other  case,  etc.  •  •  • 
And  It  seems  to  them,  that  it  shall  be  more 
properly  said,  that  the  estate  of  the  land  is 
depending  upon  the  condition,  than  to  say 
that  the  condition  Is  depending  upon  the 
land,"  etc  And  Coke,  commenting  uiwn 
such  quotation,  approves  the  statement  that 
the  feoffor's  obligation  to  seek  the  feoffee 
does  not  extend  without  the  realm  of  the 
kingdom.  And  In  connection  therewith  be 
says:  "'Within  the  realm  of  England.'  For 
if  he  be  out  of  the  realm  of  England  be  is 
not  bound  to  seek  him  or  to  go  out  of  the 
realm  unto  him."  Referring  to  the  same 
section  of  LltUeton,  It  Is  said  in  Shepard's 
Touchstone  (star  page  378):  "If  the  condi- 
tion of  an  obligation  be  to  pay  money  or  to 
do  any  like  transitory  act  to  the  obligee  on 
a  day  certain,  but  no  place  is  set  down  where 
it  shall  be  done;  in  this  case  it  must  be 
done  to  the  person  of  the  obligee,  whereso- 
ever he  be :  and  for  this  purpose  the  obligor 
must  at  his  peril  seek  out  the  obligee,  if  he 
be  intra  quattuor  maria,  otherwise  the  obli- 
gation Is  forfeit;  but  If  the  obligee  be  not 
within  the  kingdom  at  the  time  when  the 
thing  is  to  be  done,  he  is  not  bound  to  sedK 
him,  so  neither  is  the  obligation  forfeit  for 
not  doing  of  the  thing." 

The  common-law  rule  in  England  did  not 
la  any  way  prevent  making  a  contract  ex- 
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pressly  stating  where  the  obligation  should 
be  performed,  and,  In  a  case  where  a  contract 
was  made  out  of  the  kingdom,  it  was  by  the 
English  courts  In  the  absence  of  an  express 
agreement  held  that  the  Intention  of  the 
paroles  was  to  perform  the  contract  at  the 
place  In  which  the  contract  was  made.  In 
Fessard  t.  Mngnter,  18  Com.  Bench  (N.  S.) 
286,  the  chief  Judge  delivering  the  opinion 
of  the  court  says:  "The  authorities  seem  to 
me  to  establish  this  distinction:  that  If  the 
plaintiff  was  In  England  when  the  contract 
was  made,  and  went  beyond  the  seas  after- 
ward the  law  would  not  cast  npon  the  de- 
fendant the  duty  of  following  him  for  the 
purpose  of  paying  or  tendering  the  money." 
The  contract  in  that  case  would  be  constru- 
ed to  mean  that  the  debtor  would  on  the 
day  named  pay  th^  creditor  the  moqey,  pro- 
vided he  was  then  In  England  ready  to  re- 
ceive It  But  where,  as  here,  the  contract 
was  made  In  Paris  and  the  plaintiff  was  re- 
siding In  Paris  at  the  time  of  the  execution 
of  the  deed  and  at  the  time  of  its  registra- 
tion bis  absence  abroad  affords  no  excuse 
for  the  defendant's  not  toidlng  him  the  mon- 
ey." It  will  be  seen  that  the  place  of  mak- 
ing the  contract  and  not  the  residence  of 
the  creditor  determines  whether  the  debtor 
is  required  to  seek  the  creditor  beyond  the 
bounds  of  the  kingdom  to  make  payment 
of  the  obligation. 

[1]  It  is  always  competent  for  the  parties 
to  a  contract  to  provide  thereby  in  express 
terms  the  place  where  payments  which  shall 
become  due  thereon  are  to  be  made.  While 
it  Is  a  rule  of  quite  general  acceptation  that 
a  debtor  must  seek  bis  creditor  to  pay  his 
indebtedness,  it  Is  always  opea  to  the  parties 
to  show  by  the  express  terms  of  the  contract* 
or  by  fair  Inference  therefrom  that  it  was 
the  Intention  of  the  parties  to  pay  at  a  par- 
ticular place  or  within  a  particular  state 
or  country.  The  state  or  country  In  which 
the  contract  Is  made  has  an  important  or 
perhaps  controlling  bearing  In  determining 
whether  a  debtor  Is  required  to  go  beyond 
the  bounds  of  the  state  or  country  of  his  res- 
idence to  make  payments  upon  the  contj^act. 

In  De  Wolf  v.  Johnson,  10  Wheat  367,  6  L. 
EA.  343,  a  contract  for  the  loan  of  money  was 
made  in  Rhode  Island  and  secured  by  a  mort- 
gage upon  real  property  In  Kentucky.  The 
court  referring  to  the  contract  say:  "With 
regard  to  the  locality  of  the  contract  of  1815 
we  have  no  doubt  that  it  most  be  governed 
by  the  law  of  Rhode  Island.  The  proof  Is 
positive  that  It  was  entered  into  there,  and 
there  Is  nothing  that  can  raise  a  question  but 
the  circumstance  of  Its  making  a  part  of  the 
contract  that  It  should  be  secured  by  con- 
veyances of  Kentucky  land.  But  the  point  Is 
establlpbed  that  the  mere  taking  of  foreign 
security  does  not  alter  the  locality  of  the  con- 
tract with  regard  to  the  legal  Interest  Tak- 
ing foreign  security  does  not  necessarily  draw 
after  it  the  consequence  that  the  contract  Is 
to  be  fulfilled  where  the  security  la  taken. 


The  legal  fnlflUment  of  a,eontract  of  loan,  on 
the  part  of  the  borrower.  In  repayment  of  the 
money,  and  the  security  given  Is  but  the 
means  of  securing  what  he  has  contracted 
for,  which.  In  the  eye  of  the  law,  is  to  pay 
where  he  borrows,  unless  another  place  of 
payment  be  expressly  designated  by  the  con- 
tract. No  tender  would  have  been  effectual 
to  discharge  the  mortgagee,  unless  made  In 
Rhode  Island.  On  a  bill  to  redeem,  a  court 
of  equity  would  not  have  listened  to  the  idea 
of  calling  the  mortgagee  to  Kentucky  In  order 
to  receive  a  tender."  Allshouse  v.  Ramsay,  Q 
Whart  (Pa.)  831,  87  Am.  Dec.  417. 

[2]  If  the  contract  of  loan  in  the  action 
now  under  consideration  bad  been  made  In 
Waterbury,  the  language  quoted  from  the 
opinion  In  De  Wolf  v.  Johnson  would  be  pe- 
culiarly applicable.  While  the  flndin;^  in  the 
action  under  consideration  do  not  show  that 
the  contract  was  executed  in  the  state  of 
New  Tork,  neither  do  they  show  that  the 
plaintiffs,  at  the  time  of  the  execution  of  the 
contract,  were  residents  of  Waterbury.  It 
appears,  however,  from  the  record  that  the 
plaintiffs  were  residents  of  Waterbury  when 
the  contract  was  made,  and  also  that  the 
bond  and  mortgage  constituting  the  contract 
between  the  parties  were  executed  and  de- 
livered in  this  state  as  a  part  of  the  trans, 
action  In  the  transfer  of  the  real  property 
described  from  the  plaintiffs  to  the  defendant 
Randall,  and  as  security  for  the  payment  of 
a  part  of  the  purchase  price  of  said  real 
property.  The  presumption  that  the  parties 
to  a  contract  intend  that  the  borrower  shall 
pay  where  he  borrows  has  been  quite  general- 
ly  sustained,  at  least  to  the  extent  of  Infer- 
ring an  intent  to  pay  within  the  state  ot 
country  where  the  contract  requiring  the  pay- 
ment  is  made.  It  appears  from  the  quota* 
tlon  from  Fessard  v.  Mugnier,  supra,  that 
such  is  the  rule  In  Ehigland.  The  case  of 
Chapman  t.  Robertson,  6  Paige,  627,  31  Am. 
Dec  264,  so  far  as  It  holds  that  the  place 
where  the  mortgaged  property  Is  situated 
governs  In  determining  the  place  of  payment 
as  against  the  place  where  a  loan  Is  made 
which  Is  secured  by  the  mortgage  on  such 
proi)erty,  has  been  frequently  criticised.  Story 
on  Conflict  of  Laws  (8th  Ed.)  402;  Cope  v.  Al- 
den,  53  Barb.  350;  2  Kent's  Comm.  461,  note 
"b" ;  Curtis  v.  T^avltt  16  N.  T.  9,  89;  Dick- 
inson V.  Edwards,  77  N.  T.  673,  33  Am.  Rep. 
671 ;  Manhattan  Life  Ins.  Co.  v.  Johnson,  188 
N.  Y.  108.  112,  80  N.  E.  658,  9  li.  R.  A.  (N.  S.) 
1142. 

It  was  said  in  this  state  early  in  the  last 
century  by  Cowen  In  his  treatise  that:  "If  a 
place  of  payment  or  performance  be  uieiition- 
ed  In  the  contract  the  tender  can  only  be 
made  there.  If  no  place  be  mentioned  for 
paying  a  sum  In  gross,  it  must  be  tendered  to 
the  party  personally  If  In  the  state,  but  the 
tenderer  is  not  bound  to  seek  the  party  out 
of  the  state."  Allshouse  v.  Ramsay,  supra ;  LI- 
tell  V.  Nichols,  Hardin  (Ky.)  66;  Tasker  v. 
BarQett,  6  Cuah.  CMasa.)  359;  King  r.  Finch, 
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00  Ind.  423;  Galloway  y.  Standard  Fire  Ins. 
Cto.,  45  W.  Va.  23T,  31  8.  B.  969;  GUI  v. 
Bradley,  21  Minn.  15.  It  Is  quite  general- 
ly asserted  In  the  encyclopedias  and  text- 
books that  the  rule  Is  well  settled  that  a 
debtor  Is  not  required  to  seek  a  creditor  out 
of  the  state.  22  Am.  ft  Eng.  Ency.  of  Law, 
p.  533,  and  cases  cited;  30  Cyc.  p.  1185; 
Thomas  on  Mortgages  C2d  Ed.)  i  231;  Beach, 
Modem  Law  of  Contracts,  %  329;  3  Page 
on  Contracts,  {}  329,  1420. 

The  question  was  considered  In  this  court 
in  Hale  v.  Patton,  60  N.  Y.  233,  236,  19  Am. 
Rep.  168,  and  It  was  by  that  case  established 
In  this  state  that,  where  a  contract  is  made 
within  the  state  and  the  creditor,  between 
the  time  of  entering  into  the  contract  and 
the  time  when  the  payment  becomes  due 
thereon  departs  from  the  state,  the  debtor  Is 
not  required  to  follow  the  creditor  for  the 
purpose  of  paying  the  indebtedness.  The 
court  in  that  case  say:  "In  general  a  debtor 
who  Is  indebted  on  a  money  obligation  Is 
bound,  If  no  place  of  payment  is  specified  in 
the  contract,  to  seek  the  creditor  and  make 
payment  to  him  personally.  But  this  rule  is 
subject  to  the  exception  that,  If  the  creditor 
is  out  of  the  state  when  payment  Is  to  be 
made,  the  debtor  Is  not  obliged  to  follow  him, 
but  readiness  to  pay  within  the  state  In  that 
case  will  be  as  eifectual  as  actual  payment  to 
save  a  forfeiture.  Co.  Lltt.  304,  2;  Smith  t. 
Smith,  25  Wend.  405;  Allshouse  v.  Ramsay, 
6  Whart.  (Pa.)  831,  37  Am.  Dec.  417;  South- 
worth  T.  Smith,  7  Cush.  (Mass.)  391;  Task- 
er  T.  Bartlett,  6  Cush.  (Mass.)  359.  The 
Judge  before  whom  the  case  was  tried  found 
that  the  plaintifT  was  absent  from  the  state 
from  the  8th  of  January,  1873,  and  that  the 
defendant  during  the  whole  of  that  month 
bad  the  money  and  was  ready  and  willing  to 
pay  the  Interest  This,  within  the  general 
rule,  excused  the  defendant  from  actual  per- 
formance of  the  condition." 

In  Houble  t.  Volkening,  49  How.  Prac.  169, 
the  court  say :  "If  a  contract  is  made  In  this 
state  between  residents  In  this  state,  the  pre- 
sumption Is  that  It  Is  to  be  performed  within 
this  state;  and  it  would  be  a  great  hardship 
to  compel  the  debtor  to  travel  all  the  world 
over  to  make  his  tender.  The  rule  has  long 
been  established  in  England  that  the  debtor 
was  not  bound  to  follow  his  creditor  beyond 
the  four  sens  to  make  a  tender,  and  the  same 
rule  has  been  adopted  In  our  state."  Grussy 
V.  Schneider,  55  How.  Prac.  188.  The  Appel- 
late Division  cited  as  authority  for  a  contrary 
conclusion  Taylor  v.  Blair,  59  Hun,  347, 13  N. 
T.  Supp.  154,  and  Penn.  Lumbermen's  Mut. 
F.  Insurance  Co.  v.  Meyer,  197  U.  S.  407,  25 
Sup.  Ct  483,  49  L.  Ed.  810.  In  the  Taylor  v. 
Blair  Case  there  was  an  agreement  in  connec- 
tion with  the  purchase  of  certain  shares  of 
stock  that  at  tbe  end  of  one  year  from  the 
date  of  the  purchase,  If  the  plaintiff's  Intes- 
tate desired  to  sell  the  shares  at  tbe  price 
paid  for  them,  tbe  defendants  would  pur- 


chase tbe  same  and  pay  to  tbe  plalnttlTs  In- 
testate the  amount  paid  by  bim  for  the  same, 
with  Interest.  It  was  In  that  action  held  that 
It  was  Incnmbent  upor>  the  plaintiff  to  tender 
a  transfer  of  said  shares  to  the  parties  a^ee- 
Ing  to  purchase  the  same.  The  defendants 
at  the  time  the  contract  was  made  and  at  the 
time  when  it  whs  necessary  to  make  the  ten- 
der resided  In  Pennsylvania,  but  tbe  corpoA- 
tion  whose  stock  was  under  consideration 
had  an  office  in  the  city  of  New  York,  and 
one  of  the  defendants,  the  president  of  said 
corporation,  and  the  other  of  the  defendants, 
one  of  its  trustees,  made  the  office  of  said  cor- 
poration their  headquarters  in  New  York, 
and  the  case  holds  that  nothing  relieved  the 
plaintiff's  Intestate  from  making  a  tender  or 
offer  of  the  shares  of  stock  to  the  flefpnd- 
ants  personally  at  their  place  of  residence  in 
the  state  of  Pennsylvania  Or  at  their  office 
in  the  city  of  New  York. 

In  the  Penn.  Lumbermen's  Mut  F.  Ins.  Co. 
V.  Meyer  Case  the  defendant  was  a  resident 
of  the  state  of  New  York  and  the  Insurance 
company  was  a  foreign  corporation  with  its 
office  In  Pennsylvania.  The  Insurance  polldea 
upon  which  the  action  was  brought  were  ex- 
ecuted In  Philadelphia  and  sent  to  Meyer  In 
Rochester.  The  question  Involved  In  that 
case  was  whether  the  service  of  the  summons 
within  the  state  of  New  York  upon  a  resident 
director  ot  the  defendant  under  the  facts 
fully  stated  In  the  case  constituted  a  valid 
service  conferring  Jurisdiction  on  a  federal 
court  sitting  within  the  state  of  New  York. 
The  suggestion  in  the  opinion  that  the  lan- 
guage of  this  court  In  Hale  v.  Patton,  supra, 
referred  only  to  the  subsequent  absence  of 
the  creditor  from  the  state  which  was  his 
domicile  when  the  contract  was  made  was 
unnecessary  to  the  decision  in  tliat  case, 
and  is  but  an  expression  of  opinion. 

The  rules  relating  to  the  place  where  pay- 
ments should  be  made  upon  contract  bare 
been  established  by  long  usage  and  can  be 
stated  briefly  as  follows: 

(1)  It  Is  a  general  rule  that  a  debtor  must 
seek  his  creditor  to  make  payment  of  bis 
indebtedness. 

(2)  The  parties  to  a  contract  may  provide 
therein  where  payments  thereon  shall  be 
made. 

[3]  (3)  Where  a  contract  Is  made  outside 
of  the  state  in  which  the  promisor  resides, 
and  It  does  not,  either  by  express  terms  or 
by  fair  inference,  provide  where  tbe  same  Is 
to  be  performed,  It  will  be  presumed  ttuit 
the  parties  Intend  that  it  shall  be  performed 
at  the  place  where  it  is  made,  and  the 
promisor  must  provide  at  such  place  to 
make  the  payments  thereon. 

[4]  (4)  Where  a  contract  Is  made  in  this 
state  either  with  a  person  then  a  resident  of 
this  state,  who  afterwards  removes  there- 
from, or  with  a  nonresident  of  this  state, 
it  is  the  duty  of  the  promisee  to  provide  a 
place  in  this  state  where  payments  can  be 
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made,  and  It  Is  not  necessary  for  the  debtor 
to  go  beyond  the  bounds  of  this  state  to 
make  payments   thereon. 

Where  a  person  promises  to  pay  specified 
amounts  from  time  to  time  pursuant  to  a 
written  contract,  If  he  or  the  payee  desire 
that  the  same  be  paid  at  a  particular  place. 
It  Is  Just  as  easy  to  specify  In  the  Instrument 
the  place  where,  as  the  time  when,  such 
payments  are  to  made. 

Other  questions  are  suggested  by  the 
briefs  and  the  arguments  of  counsel,  but 
upon  the  findings  of  fact  made  at  the  trial 
at  Special  Term,  which  have  never,  been  re- 
versed and  are  In  no  way  assailed  in  this 
court,  the  Judgment  of  the  Special  Term 
dismissing  the  plaintiff's  complaint  was 
right,  and  the  Judgments  appealed  from 
should  be  reversed  and  the  Judgment  of  the 
Special  Term  entered  upon  said  findings 
dismissing  aald  complaint  should  be  afllrmed, 
with  costs  to  the  appellant  in  this  court  and 
In  the  Appellate  Division. 

CULLBN,  C.  J.,  and  GRAY,  HAIOHT. 
VANN,  WILLARD  BARTLBTT,  and  COIr 
LIN,  33.,  concur. 

Judgment  accordingly. 


(an  N.  T.  KM) 

BREBZB  T.  BATNB  et  aL 

(Court   of  Appeals  of  New   Tork.     May  16, 
1911.) 

1.  Cbattel  Mostoaoes  (|  188*)— Statement 
—FruNG— Necessity. 

Under  Lien  Law  (Consol.  Laws  1909,  c. 
US),  §  285,  making  a  chattel  mortgage  invalid 
as  against  the  n)ort(ragor'8  creditors  after  the 
first  or  any  sncceeding  year  reckoned  from  the 
first  tiling,  unless  within  30  days  preceding  ex- 
piration of  such  period  a  certain  statement  is 
filed,  a  mortgagee,  who  prior  to  the  expiration 
of  the  year  from  the  time  when  the  chattel 
mortgage  Is  first  filed  and  after  default  by  the 
mortgagor  takes  the  property  as  such  mortgagee 
under  a  mortgage  then  valid,  subject  only  to  an 
accounting  pursuant  to  said  statute,  does  not 
make  his  title  as  such  mortgagee  in  possession 
invalid  as  against  the  creditors  of  the  mort- 
gagor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
g^es.    Cent    Dig.    !!   442^49;     Dec.    Dig.    J 

2.  Chattet,    Mobtqaoes    (|    198*)— Piliwo — 
BItfct  of  Possession. 

Lien  Law  (Consol.  Laws  1909,  c.  83),  !  235, 
makes  a  chattel  mortgage  invalid  as  against 
the  mortgagor's  creditors  after  the  first  or  any 
sncceeding  jrear  reckoned  from  the  first  filing 
nnless  withm  30  days  preceding  expiration  of 
such  pericd  a  certain  statement  is  filed.  Be- 
fore expiration  of  the  first  year  after  a  chattel 
mortgage  was  filed,  defendant,  a  third  party,  be- 
ing in  |,ossession  of  the  property,  agreed  to 
keep  it  as  agent  for  the  mortgagee.  Defendant 
subsequently,  on  obtaining  judgment  against  the 
mortgagor,  bad  execution  levied  on  the  same 
proper^.  On  expiration  of  the  year  no  state- 
ment was  filed.     Held,  that  the  purchaser  at  a 


sale  under  the  mortgage  obtained  good  title  as 
against  defendant. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages,  Cent   Dig.    ii   442-^9;     Dec.  *Dig.    i 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

Action  by  William  B.  Breeze  against  Trlv- 
ot  Bayne  and  others.  From  a  Judgment  of 
the  Fourth  Appellate  Division  (136  App.  Dlv. 
909,  120  N.  Y.  Supp.  1115)  affirming  a  Judg- 
ment, plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

On  February  25,  1907,  Elbert  Bane  exe- 
cuted and  delivered  to  Fred  Fisher  an  in- 
strument In  writing,  including  a  chattel  mort- 
gage, upon  certain  property  therein  describ- 
ed, which  Instrument  was  duly  filed  as  a 
chattel  mortgage  on  February  27,  1907.  On 
February  27,  1907,  said  Bane  executed  and 
delivered  to  said  Fisher  another  chattel  mort- 
gage on  personal  property  therein  described, 
which  was  duly  filed  February  27,  1907.  On 
March  23,  1907,  said  Bane  executed  and  de- 
livered a  third  chattel  mortgage  to  said  Fish- 
er on  one  brown  horse,  which  was  duly  filed 
on  March  28,  1907.  On  March  27,  1908,  the 
said  Bane  being  Indebted  to  the  defendant, 
Trlvot  Bayne,  for  money  loaned  In  an 
amount  exceeding  $500,  confessed  Judgment 
to  said  TrlTot  Bayne  before  a  Justice  of  the 
peace  In  the  county  of  Orleans,  and  Judgment 
was  duly  entered  against  said  Elbert  Bane 
for  said  amount  of  |500,  and  on  the  same 
day  an  execution  was  duly  Issued  thereon 
and  delivered  to  the  defendant  James  H. 
Bolton,  a  constable,  and  said  constable  pur- 
suant to  the  directions  of  said  execution 
levied  upon  all  of  the  goods  and  chattels  de- 
scribed in  the  complaint  herein  and  in  said 
chattel  mortgages  and  took  the  same  Into 
bis  actual  possession.  He  thereupon  posted 
notices  of  a  sale  of  said  goods  and  chattels 
by  virtue  of  said  execution  and  levy  to  take 
place  on  April  1,  1908.  On  March  21,  1908, 
John  y.  Parker,  acting  for  and  on  behalf 
of  a  committee  duly  appointed  on  March  16, 
1908,  of  the  person  and  estate  of  said  Fred 
Fisher,  then  a  lunatic,  posted  notices  of  a 
sale  of  the  goods  and  chattels  described  in 
said  chattel  mortgages  to  take  place  by  vir- 
tue of  said  chattel  mortgages  March  28,  1908. 
On  March  28,  1908,  the  goods  and  chattels 
were  sold  pursuant  to  said  chattel  mort- 
gages. The  purchasers  at  said  sale  were 
unable  to  obtain  possession  of  said  goods  and 
chattels,  Including  said  horse,  because  they 
were  then  held  by  tbe  defendant  Bolton  pur- 
suant to  said  execution.  The  purchasers  at 
said  sale  transferred  and  assigned  their 
claims  and  title,  respectively,  as  such  pur- 
chasers to  the  plaintiff,  and  this  action  was 
brought  against  Trlvot  Bayne,  the  Judgment 
creditor,  under  said  Judgment  and  the  de- 
fendant Bolton,  the  constable,  holding  pos- 
session of  the  goods  and  chattels  by  virtue  of 


•For  other  cases  see  same  topic  and  section  NUMBER  in  Deo.  Dig.  *  Am.  Die.  Key  No.  Ssrleo  A  Rep'r  Indoxes 
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the  ezecnUon  issued  on  mid  Judgment,  to 
recorer  poseesalon  of  said  goods  and  chat- 
tels, and  said  goods  and  chattels  were  actual- 
ly taken  pursuant  to  an  order  dnly  Issued 
in  this  action.  Cpon  the  trial  of  ttie  action 
Judgmoit  was  rendered  In  favor  of  tlie  de- 
fendants for  Uie  amount  of  said  Jndgm^it, 
and  also  in  case  the  said  Judgment  Is  not 
collected,  for  the  goods  and  ctiattels.  Includ- 
ing said  brown  lioiae,  all  as  described  In  said 
judgment  Tlie  value  of  the  goods  and  ctiat- 
tels is  not  found,  but  it  is  found  by  ttie  court 
that  "the  right  of  possession  of  said  goods 
and  chattels  by  the  defendant  Bolton  was 
a  special  property  herein,  the  yalue  of  wlilch 
is  hereinafter  fixed,  l>ecanse  the  value  of  said 
special  property  is  less  than  the  value  of 
said  goods  and  chattels  at  the  time  of  the 
trial."  An  appeal  was  talcen  from  the  Judg- 
ment entered  thereon  to  the  Appellate  Divi- 
sion, where  the  Judgment  was  nnanlmonsly 
sffinned. 

Leon  H.  Sherwood,  for  appdlant.  Bea- 
Jamln  W.  Hall,  for  respondents. 

CHASE,  J.  (after  stating  the  facta  as 
above).  The  only  question  for  oar  consid- 
eration is  whether  the  findings  of  fact  sup- 
port the  conclusions  of  law  based  thereon. 

It  is  provided  by  the  lien  law  (Consol.  Laws 
1909,  c.  33,  i  236)  as  follows:  "a  chattel 
mortgage  *  •  •  shall  be  invalid  as  against 
creditors  of  ti»e  mortgagor  *  •  •  after 
the  expiration  of  the  first  or  any  sncceeding 
term  of  one  year,  reckoning  from  the  time 
of  the  first  filing,  unless,  (1)  within  thirty 
days  next  preceding  the  expiration  of  each 
snch  term,  a  statement  containing  a  descrip- 
tion of  snch  mortgage,  the  names  of  the  par- 
ties, the  time  when  and  place  where  filed, 
the  Interest  of  the  mortgagee  or  any  person 
who  has  succeeded  to  his  Interest  in  the 
property  claimed  by  virtue  thereof,  •  •  • 
(2)  A  copy  of  snch  mortgage  and  its  Indorse- 
ments, together  with  a  statement  attached 
thereto  or  Indorsed  thereon,  showing  the 
Interest  of  the  mortgagee  or  of  any  per- 
son who  has  succeeded  to  his  interest  in 
the  mortgage.  Is  filed  In  the  proper  office. 
*  *  *  "  No  statement  was  filed  as  requir- 
ed by  said  statute  at  the  expiration  of  the 
first  term  of  one  year  from  the  first  filing 
of  said  chattel  mortgages,  or  either  of  them, 
or  at  any  time. 

It  la,  however,  found  by  the  court  as  fol- 
lows: "Nineteenth.  Ttiat  heretofore,  and  on 
the  9th  day  of  March,  1908,  the  said  Tric- 
ot Bayne  was  in  the  apparent  possession  of 
the  stock  and  chattels  described  In  the  com- 
plaint, when  the  said  Parker,  as  agent  as 
aforesaid,  entered  upon  the  premises  occu- 
pied by  the  said  Bayne  for  the  purpose  of 
taking  possession  of  said  property  In  the 
course  of  the  foreclosure  of  said  chattel 
mortgage,  and  that  it  was  then  mutually 
agreed  between  the  said  Parker  and  the  said 
Trivot  Bayne  that  the  said  Bayne^  in  con- 


(Slderation  that  the  said  Parker  wonld  not 
remove  the  chattel  mortgaged  property  and 
effects  from  the  said  premises,  that  be,  the 
said  Trivot  Bayne,  would  ke^,  care  for,  and 
turn  over  the  same  to  the  said  Parker,  as 
agent  of  the  Fishers,  on  demand."  Exc^t 
for  the  facts  stated  In  the  finding  quoted,  it 
is  nndisputed  that  by  the  express  terms  of 
said  statute  said  chattel  mortgages  were  on 
March  28,  1906,  invalid  as  against  said  de- 
fendant Bayne,  a  Judgment  creditor.  Ste- 
phens V.  Perrine,  143  N.  T.  478,  39  X.  E.  11 ; 
RusseU  V.  St  Mart,  180  N.  T.  355,  73  N.  E. 
31;  Porter  ▼.  Parmley,  52  N.  T.  185.  On 
March  9,  1906,  the  first  two  chattel  mort- 
gages had  become  Invalid  as  against  cred- 
itors, but  the  third  chattel  mortgage  had 
at  that  time  been  duly  filed,  and  one  year 
had  not  expired  since  It  was  so  dnly  filed. 
It  Is  found  as  stated  that  Parker  on  that 
day,  as  agent  of  the  mortgagee,  entered  Into 
a  mutual  agreement  with  the  defendant  Triv- 
ot Bayne  that  he,  the  said  Bayne,  would 
keep,  care  for,  and  turn  over  the  said  goods 
and  chattels  to  said  Parker  as  sndi  agent 
on  demand.  The  possession  of  the  defoid- 
ant  Trivot  Bayne  became  the  possession  of 
the  mortgagee,  and  it  does  not  appear  In  any 
way  that  he  returned  the  property  to  the 
mortgagee^  He  apparently  delivered  the 
same  to  the  constable  holding  an  execution 
issued  In  his  (Bayne's)  behalf  upon  the  Judg- 
ment confessed  by  the  mortgagor  to  him. 

[1]  A  mortgagee,  who  prior  to  the  expira- 
tion of  tjie  year  from  the  time  when  a  chat- 
tel mortgage  Is  first  filed  and  after  default 
by  the  mortgagor  takes  the  property  Into  his 
actual  possession,  holds  the  title  to  said  prop- 
erty as  such  mortgagee  under  a  mortgage 
then  valid,  subject  only  to  an  accounting, 
and  his  failure  to  subsequently  refile  the 
mortgage  pursuant  to  said  statute  does  not 
make  his  title  as  such  mortgagee  In  posses- 
sion invalid  as  against  the  creditors  of  the 
mortgagor.  Jones  on  Chattel  Mortgages  (5th 
Ed.)  §i  291,  699;  Porter  v.  Parmley,  supra; 
Steele  v.  Benbam,  84  N.  Z.  634;  Trenialne 
v.  Mortimer,  128  N.  Y.  L 

[2]  The  purchaser  of  the  brown  horse  at 
the  chattel  mortgage  sale,  therefore,  as 
against  Trivot  Bayue,  the  defendant  bene- 
flcially  Interested  In  this  action  and  the  per- 
son who  contracted  to  keep  and  care  for  the 
same  as  the  agent  of  the  mortgagee,  obtained 
good  title  to  it  and  was  entitled  to  the  pos- 
session of  said  horse  when  the  demand  was 
made  therefor  upon  the  defeudants.  Dezell 
V.  Odell,  3  Hill,  215,  38  Am.  Dec.  628;  Cornell 
V.  Dakin,  38  N.  T.  253 ;  Western  Transporta- 
tion Co.  T.  Barber,  56  N.  X.  644,  552;  Ouder- 
kirk  T.  Central  Nat  Bank,  119  N.  T.  263, 
23  N.  E.  875.  It  is  difficult  for  08  upon  the 
record  to  determine  the  ultimate  effect  of 
holding  tliat  the  brown  horse  was  improp- 
erly withheld  from  the  possession  of  the 
plaintiff,  even  If  as  suggested  by  the  respond- 
ent such  horse  died  subsequent  to  the  same 
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being  taken  puiauant  to  the  order  In  this 
action. 

The  conclusion  of  law  that  the  third  chat- 
tel mortgage  was  Invalid  as  against  the  de- 
fendants is  not  sustained  by  the  findings, 
and  the  Judgment  is  wrong  so  far  as  it  is 
based  upon  such  erroneous  conclusion. 

The  Judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

CtJLLEN,  C.  J.,  and  HRAT,  HAIGHT, 
VANN,  and  WBRNEB,  JJ.,  concur.  Wllr 
LARD  BARTLETT,  J.,  absent 

Judgment  reversed,  etc. 


(208  N.  T.  138) 

PEOPLE  ez  rel.  STA'BILB  v.  WARDEN  OF 

CITX  PRISON  OF  CITY   OF 

NEW  YORK. 

(Coart  of  Appeals  of  New  York.    May  9, 1911.) 

1.  Cbiwinal  Law  ({  867*)— Dischabob  or  Ju- 

BT— POWEB  OF  COUBT. 

Code  Cr.  Proc.  {  42&  aathorizing  the  court 
to  discbarge  the  jury  before  verdict  on  the  oo- 
cnrrence  (^  some  injary  affecting  accused,  tho 
jury,  or  some  one  of  them  or  the  court,  or  When, 
after  the  lapse  of  such  time  as  shall  seem  rea- 
sonable to  the  court,  the  jury  shall  declnre 
«  themselves  unable  to  agree,  or  when,  with  the 
leave  of  the  court  the  public  prosecutor  and 
counsel  for  accused  consent  to  the  discharge, 
limits  and  defines  the  discretion  resting  in  the 
court  to  discharge  a  jury  before  a  verdict,  and 
supersedes  the  rule  that  the  discharge  of  a  ju- 
ry in  all  cases  rests  in  the  sound  discretion  of 
the  court. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {§  2071-2078;  Dec.  Dig.  f 
867.*] 

2.  Crimiwai,  Law  (J  867*)— Dischabob  of  Jd- 
BT— PowEB  OF  Court. 

Code  Cr.  Proc.  §  428.  authorizing  the  court 
to  discharge  the  jury  before  verdict  when,  aft- 
er the  lapse  of  a  reasonable  time,  the  jury  shall 
declare  themselves  unable  to  agree,  does  not  per- 
mit a  discharge  before  the  jury  has  declared 
their  inability  to  agree;  and,  where  the  jury 
in  a  miirder  case  retired  for  deliberation  at 
-5:15  o'clock  p.  m.,  their  discharge  five  hours 
later  without  any  request  from  the  jury,  and  on 
the  foreman's  statement  in  response  to  a  query 
that  the  jury  had  tiot  as  yet  agreed  on  a  ver- 
dict, was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ixw,  Cent.  Dig.  U  2071-2078;  Dec  Dig.  | 
867.*] 

3.  Cbivikal  Law  (8  173*)— Fobheb  Jeopab- 
DY^AcTS  Constituting. 

Where  one  is  placed  on  trial  on  aa  indict- 
ment duly  found  and  sufficient  In  form,  and  he 
pleads  thereto  and  proceeds  with  a  trial  be- 
fore a  jury  duly  sworn,  he  is  yjlaced  in  jeopardy 
within  the  Constitution,  providing  that  a  per- 
son shall  not  for  the  same  offense  be  twice  put 
in  jeopardy,  thoinrh  things  may  occur  during 
the  trial  which  will  leave  him  subject  to  a  trial 
before  a  new  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig,  {  289;  Dec,  Dig,  §  173.*] 

4.  Criminal  Law  (§  184*)— Fobmeb  Jeopardy 
—Acts  Constituting. 

Where  a  jury  is  discharged  without  the 
consent  of  accused  merely  because  the  prosecut- 


ing attorney  is  not  prepared,  accused  is  enti- 
tled to  his  discharge  as  having  once  been  put 
in  jeopardy  within  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ||  333-843;   Dec.  Dig.  |  184.*J 

6.  Cbiminal  Law  (i  182*)— Fobkeb  jEOFABor 

—Acts  Oon8titutino. 

Where  a  jury  is  arbitrarily  discharged 
without  the  consent  of  accused,  and  no  circum- 
stance* exist  calling  for  the  exercise  of  a  dis- 
cretion by  the  court,  accused  has  been  placed 
in  jeopardy  within  the  Constitution,  and  the 
discharge  Is  a  reason  why  he  should  not  be 
again  brought  to  trial  on  the  same  indictment. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Lew,  Cent  Dig.  |{  330-332;   Dec.  Dig.  {  182.*] 

6.  Cbiminal   Law    (|   290*)— Pleas— Pobmeb 
ACQBiTTAt— "Judgment  of  Acquittal." 

The  arbitrary  discharge  of  a  jury  before 
verdict  without  the  consent  of  accused,  and 
without  the  existence  of  circumstances  justify- 
ing the  discharge,  is  not  a  judgment  of  acquit- 
tal within  Code  Cr,  Proc.  (  332,  enumerating 
pleas  that  may  be  Interposed  to  an  indictment, 
and  a  former  convictiop  or  acquittal  which 
may  be  pleaded  in  bar  is  a  conviction  or  acquit- 
tal on  the  merits. 

[l!^.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  666;   Dec.  Dig.  {  293.*] 

7.  Habeas  Gobfub  (|  4*)— Othbb  Remedy— 

Appeal. 

Under  Code  Cr.  Proc,  g  517,  allowing  ap- 
peals from  a  Judgment  of  conviction  after  in- 
dictment, one  remanded  to  custody  and  denied 
bis  application  for  his  discbarge  from  custody 
after  the  wrongful  discharge  of  the  jury  with- 
out his  consent  before  verdict  is  not  pntitled 
to  appeal,  and  hence  habeas  corpus  will  lie  to 
review  the  decision  of  the  court. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  $  4 ;  Dec.  Dig.  i  4.*] 

8.  Habeas  Cobpus  (|  3*)— Otheb  Remedy- 
Motion  IN  Abbest. 

Nor  is  his  right  to  the  writ  of  habeas  cor- 
pus prevented  by  the  remedy  of  motion  in  ar- 
rest of  judgment,  since  there  is  no  prospective 
judgment  to  arrest. 

[Eld.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent.  Dig.  §  3;    Dec.  Dig.  i  3.*] 

9.  Habeas   Corpus   (8   111*)— Grounds   fob 
Release— Fobmeb  Jeopardy. 

Under  Code  Civ.  Proc.  |{  2015.  2016,  2043, 
authorizing  a  person  restrained  in  his  liberty  to 
apply  for  a  writ  of  habeas  corpus  except  in 
enumerated  cases,  etc.,  one  remanded  to  cus- 
tody and  denied  bis  discharge  on  the  wrongful 
discharge  of  the  jury  before  verdict  is  entitled  to 
his  discharge  on  habeas  corpus ;  the  act  of  the 
court  in  discharging  the  jury  being  In  effect  an 
acquittal  of  accused,  who  should  not  be  again 
placed  on  trial  on  the  indictment. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus. Cent  Dig.  S  100;   Dec.  Dig.  i  111.*] 

Cuilen,  C.  J.,  and  HIscock,  J.  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Application  for  writ  of  habeas  corpus  by 
the  People,  on  the  relation  of  Vincent  L. 
Stabile,  against  the  Warden  of  the  City  Pris- 
on of  the  City  of  New  York.  From  an  order 
of  the  Appellate  Division  (139  App.  DIv.  488, 
124  N.  Y.  Supp.  341),  affirming  an  order  sus- 
taining the  writ  and  discharging  relator  from 
custody,  defendant  appeals.    Affirmed. 

The  relator  was  indicted  for  the  crime  or 
murder  In  the  first  degree.    The  indictment 


*For  other  cases  see  same  topic  and  section  NUMBER  in  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


liiV 


95  NORTHEASTERN  REPORTER 


(NT. 


was  brought  to  trial  at  a  term  of  the  Court  of 
General  Sessions  of  the  dty  and  county  of 
New  York,  held  by  a  Judge  of  said  court 
with  a  jury.  The  trial  continued  from  the 
7th  until  the  14tb  day  of  March,  1910.  The 
jury  was  then  discharged,  and  the  relator 
was  remanded  to  custody.  On  March  22, 
1910,  a  writ  of  habeas  corpus  was  obtained 
by  the  relator  and  duly  served.  The  return 
to  the  writ  stated  that  the  relator  was 
In  the  custody  of  the  warden  of  the  city 
prison  by  virtue  of  a  commitment  Issued 
by  the  Court  of  General  Sessions  of  the 
county  of  New  York  following  the  rela- 
tor's indictment  for  murder  In  the  first 
degree.  The  traverse  to  said  return  de- 
nied that  the  relator  was  held  under  any 
legal  warrant  or  writ,  and  It  also  stated  that 
he  was  tried  upon  said  Indictment,  and  tes- 
timony was  duly  taken  by  and  In  behalf  of 
the  prosecution  and  by  and  In  behalf  of  the 
relator  upon  the  issues  formed  by  bis  plea' 
to  said  Indictment  of  not  guilty.  The  traverse 
further  stated:  That  at  the  dose  of  taking 
testimony  on  said  trial  the  Jury  was  charged 
by  the  court,  "and  thereupon  the  Jury  re- 
tired for  deliberation  at  5:15  o'clock  p.  m. 
Thereafter,  at  6:30  p.  m.,  the  Jury  was  taken 
to  dinner  by  ofiScers  of  the  court,  and  re- 
turned from  dinner  at  8  o'clock  p.  m.  and 
resumed  their  deliberation.  That  at  9:22 
o'clo<^  p.  m.  upon  the  same  day  the  Jury  was 
brought  into  court  and  further  charged  by 
the  court  and  again  retired  for  deliberation, 
not  less  than  20  minutes  being  occupied  in 
obtaining  said  additional  charge.  Thereafter 
upon  the  same  day  at  10:10  o'clock  p.  m.  the 
Jury  was  brought  into  court  by  order  of  the 
court  without  previous  consultation  with  the 
defendant  or  his  counsel  and  without  defend- 
ant or  his  counsel  being  informed  of  the  pur- 
pose thereof,  and  without  the  Jury  request- 
ing it  and  the  Jury  being  in  court,  the  fol- 
lowing took  place  between  the  court  and  the 
Jury:  The  Court:  Mr.  Foreman,  have  you 
agreed  upon  a- verdict?  The  Foreman:  Not 
as  yet.  The  Court:  Well,  I  am  loath  to  keep 
yon  together  any  longer.  Yon  have  been  in 
session  now  for  over  five  hours,  and  I  have 
charged  you  as  fully  upon  the  law  as  I  can 
charge  yon.  I  do  not  see  that  there  Is  any 
additional  explanation  of  the  law  that  I  can 
give  you.  I  discharge  you  from  further  con- 
sideration of  the  case."  It  also  appears 
therefrom  that  the  entry  made  by  the  clerk 
in  the  minutes  of  the  court  as  the  same  was 
modified  by  consent  of  coupsel  is  as  follows: 
"The  Jury  at  10:10  p.  m.  o'clock  return  to 
the  bar,  and  say  that  they  have  not  as  yet 
agreed  upon  a  verdict.  Thereupon  the  public 
prosecutor  and  the  defendant  and  his  counsel 
being  present  and  interposing  no  objection 
thereto,  and  in  the  opinion  of  the  court  a 
reasonable  time  baring  elapsed  since  the 
case  was  committed  to  the  Jury,  and  it 
appearing  to  the  court  that  the  Jury  are 
unable  to  agree  upon  a  verdict,  It  is  or- 
dered  that   the  Jury  be,  and  they  bereby 


are,  discharged  firom  further  oonslden- 
tion  of  the  case."  It  also  appears  tlut  a 
stipulation  was  entered  into  by  and  between 
the  district  attorney  and  the  counsel  for  the 
relator  that  the  entry  in  the  minutes  of  the 
clerk  of  the  court  "was  not  Intended  to  rnenn 
that  the  counsel  for  the  defendant  was  In- 
formed in  advance  that  the  Jury  were  to  be 
discharged,  and  were  consulted  with  and  oom- 
sented  in  advance  that  the  jury  be  discharg- 
ed, but  waa  intended  to  mean  that,  after  tbe 
Jury  had  i>een  discharged,  no  objection  was 
interposed  nor  exception  taken  on  the  rec- 
ord, but  the  said  counsel  remained  silent." 
It  further  appears  from  the  affidavits  an- 
nexed to  the  traverse  that  a  few  moments 
before  the  jury  were  discharged  they  were 
deliberating  among  themselves,  and  at  that 
time  stood  ten  for  acquittal  of  the  defendant 
and  two  for  a  verdict  of  manslaughter  in  the 
first  degree,  and  that,  while  they  were  thus 
discussing  the  matter  before  them,  an  officer 
who  had  charge  of  the  Jury  directed  them  to 
get  their  hats  and  coats  and  follow  him. 
which  they  did,  and  they  were  conducted  into 
the  courtroom,  and  the  statements  made  by 
the  court  and  by  the  foreman  of  the  jury 
were  made  as  hereinbefore  stated.  The 
traverse  to  said  return  fuller  stated  that  by 
Teason  of  the  trial,  deliberation,  and  dis- 
charge of  the  Jury  as  stated  the  r^elator  was 
once  put  In  Jeopardy,  and  cannot  be  retried 
upon  said  charge  of  murder  in  the  first  de- 
gree, or  in  any  other  way  prosecuted  for  said 
crime,  and  is  entitled  to  his  discharge  upon 
the  writ  of  habeas  corpus.  The  relator  was 
discharged  and  the  opinion  written  by  the 
Judge  holding  ttie  Special  Term  is  reported 
in  67  Misc.  Rep.  202,  122  N.  Y.  Supp.  284. 
An  appeal  was  taken  to  the  Appellate  Divi- 
sion, where  the  order  discharging  the  relator 
was  affirmed,  and  the  opinions  written  there- 
on are  reported  in  139  App.  Dlv.  488,  124  N. 
Y.  Supp.  841. 

Charles  S.  Whitman,  Dlst  Atty.  (Robert  C 
Taylor,  of  counsel),  for  appellant.  Austen  G. 
Fox,  for  respondent ' 

CHASE,  J.  (after  stating  tbe  tacts  as  - 
above).  In  England,  during  the  reign  of 
EXlward  III,  vigorous  means  were  resorted 
to  for  the  purpose  of  compelling  unanimity 
among  Jurymen.  Jurors  who  dissented  from 
the  rest  were  committed  to  prison,  and  jus- 
tices resorted  to  carrying  Jurors  about  with 
them  In  carts  until  they  agreed.  Crabb's 
English  Law,  300.  It  became  the  common- 
law  rule  that  persons  serving  as  jurymen 
must  decide  upon  a  verdict  in  every  case  pre- 
sented to  them,  and  coercion  in  dlCFereni 
forms  was  permitted  and  generally  exercised. 
Such  rule  not  only  is  no  longer  accepted  and 
enforced,  but  the  rule  Itself  Is  now  only  a 
matter  of  Interest  to  persons  studying  the 
history  and  development  of  tbe  law.  The  old 
rule  is  stated  by  legal  writers  (Lord  Coke, 
1  Inst.  227b;  3  Inst.  110),  and  the  records 
of  cases  establishing  and  asserting  it  have 
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been  frequently  collated  and  discussed  In 
more  recent  opinions.  People  v.  Olcott,  2 
Johns.  Cas.  301,  307,  309,  1  Am.  Dec.  168; 
People  T.  Sheldon,  156  N.  X.  268,  60  N.  E. 
840,  41  Ia  B.  A  644,  66  Am.  St.  Rep.  664. 
There  is  no  reason  that  would  Justify  the 
repetition  of  such  quotations  In  this  opinion, 
and  I  refer  to  the  old  rule  simply  as  a  state- 
ment preliminary  to  quoting  the  statute  that 
now  asserts  and  controls  the  discretion  rest- 
ing In  a  trial  Judge  or  Justice  regarding 
the  discharge  of  a  Jury,  cklled  and  sworn 
in  a  criminal  case,  prior  to  rendering  a  ver- 
dict Coercion  of  Jurors  has  never  found 
favor  In  this  state.  By  the  Revised  Statutes 
of  1829  It  was  provided:  "Attaints  upon  un- 
true verdicts  are  abolished;  and  for  any 
verdict  rendered  by  him,  no  Juror  shall  be 
questioned,  or  be  subject  to  any  action  or 
proceeding,  civil  or  criminal,  except  to  in- 
dictment for  corrupt  conduct  in  rendering 
such  verdict,  In  the  cases  prescribed  by  law." 
2  B.  S.  pt  3,  c  7,  tit  4,  art  4,  {  69.  Early 
in  the  last  century  Mr.  Justice  Kent  in  Peo- 
ple V.  Olcott,  supra,  referring  to  the  common- 
law  rule  and  reviewing  at  length  many  of  the 
cases  that  had  been  decided  prior  to  that 
time,  said:  "The  doctrine  of  compelling  a 
Jury  to  unanimity,  by  the  pains  of  hunger 
and  fatigne,  so  that  the  verdict,  in  fact  be 
founded  not  on  temperate  discussion,  and 
clear  conviction,  but  on  strength  of  body, 
ia  a  monstrous  doctrine,  that  does  not  as 
St.  Germain  evidently  hints,  stand  with  con- 
science, but  is  altogether  repugnant  to  a 
sense  of  humanity  and  Justice.  A  verdict 
of  acquittal  or  conviction  obtained  under 
such  circumstances,  can  never  receive  the 
sanction  of  public  opinion.  And  the  practice 
of  former  times  of  sending  the  Jury  in  carts 
from  one  assize  to  another,  Is  properly  con- 
trolled by  the  improved  manners  and  senti- 
ments of  the  present  day."  Growing  out 
of  the  common-law  rule  that  we  have  stated, 
it  was,  by  Ix>rd  Coke,  asserted  that  a  Jury 
sworn  and  charged  In  a  criminal  case  could 
not  be  discharged  until  .they  had  rendered 
a  verdict 

In  tbe  case  of  People  v.  Olcott  supra. 
Justice  Kent  reviews  the  authorities  to  sus- 
tain the  claim  that  a  court  has  no  power 
to  discbarge  a  Jury  In  a  criminal  case  until 
they  have  agreed  upon  a  verdict  and  con- 
cludes that  the  power  to  discharge  a  Jury 
In  certain  cases  before  they  render  a  ver- 
dict exists.  In  the  Olcott  Case  the  defend- 
ants were  indicted  for  a  misdemeanor,  and 
Justice  Kent  left  a  possible  doubt  as  to  the 
rule  stated  by  him  being  applicable  to  capi- 
tal cases  by  saying:  "If  the  question  in  capi- 
tal cases  be  doubtful,  there  Is  nothing  to 
render  it  so  io  cases  of  misdemeanor."  Long 
before  the  adoption  of  our  Code  of  CriminfD 
Procedure  in  1881,  it  became  the  settled  rule 
in  this  state  that  the  discharge  of  a  Jury 
in  all  cases  rests  in  the  sound  discretion  of 
the  court  People  v.  Denton,  2  Johns.  Cas. 
275;  People  v.  Olcott  supra;  People  v.  Good- 


win, 18  Johns.  187,  205,  9  Am.  Dec.  203;  Peo- 
ple V.  Green,  13  Wend.  55;  People  v.  Grant 
4  Parlier's  Cr.  B.  527. 

Tbe  right  to  discharge  a  Jary  in  all  cases 
was  asserted  by  Spencer,  J.,  In  People  v. 
Goodwin,  supra,  and  be  at  the  same  time 
formulated  a  rule  to  be  followed  In  the  ex- 
ercise of  such  discretion.  We  quote  from 
the  opinion  in  that  case:  "Upon  full  con- 
sideration, I  am  of  opinion  that  although 
the  iwwer  of  discharging  a  Jury  is  a  delicate 
and  highly  important  trust,  yet  that  it  does 
exist  in  cases  of  extreme  and  absolute  ne- 
cessity, and  that  It  may  be  exercised  without 
operating  as  an  acquittal  of  the  defendant; 
that  It  extends  as  well  to  felonies  as  mis- 
demeanors; and  that  It  exists,  and  may 
discreetly  be  exercised  in  cases  where  the 
Jury,  from  the  length  of  time  they  have  been 
considering  a  cause,  and  their  inability  to 
agree,  may  be  fairly  presumed  as  never  likely 
to  agree  unless  compelled  so  to  do  from  the 
pressing  calls  of  famine  or  bodily  exhaus- 
tion." 

[1]  Under  the  rule  established,  the  safe- 
guard of  the  public  and  of  persons  'charged 
with  crime  against  an  Improper  discharge  of 
a  Jury  rested  in  the  good  judgment  and  in- 
tegrity of  the  Judges.  Prior  to  the  adoption 
of  the  Code  of  Criminal  Procedure,  it  is 
asserted  that  in  one  or  more  cases  in  this 
state  a  Jury  had  been  discharged  without 
the  exercise  of  that  good  Judgment  which  is 
usually  manifested  in  all  matters  resting  in 
the  discretion  of  the  courts.  It  is  also  as- 
serted that  the  criticisms  arising  therefrom 
resulted  In  the  insertion  in  the  Code  of 
Criminal  Procedure  of  section  428,  which 
asserts,  defines,  and  limits  the  discretion 
resting  in  the  courts  relating  to  the  dis- 
charge of  a  Jury  before  it  has  arrived  at  a 
verdict  Said  section  428  reads  as  follows: 
"When  Jury  to  be  discharged  before  agree- 
ment— ^After  the  Jury  have  retired  to  consid- 
er of  their  verdict  they  can  be  discharged 
before  they  shall  have  agreed  thereon  only 
in  the  following  cases:  (1)  Upon  the  occur- 
rence of  some  Injury  or  casualty  affecting 
the  defendant  the  Jury  or  some  one  of  them, 
or  the  court  rendering  it  inexpedient  to  keep 
them  longer  together ;  or,  (2)  when  after  the 
lapse  of  such  time  as  shall  seem  reasonable 
to  tbe  court,  they  shall  declare  themselves 
unable  to  agree  upon  a  verdict ;  or,  (3) 
When,  with  the  leave  of  the  court  the  public 
prosecutor  and  the  counsel  for  the  defendant 
consent  to  such  discbarge."  In  the  case  now 
under  consideration  it  is  not  claimed  that 
the  Judge  presiding  at  the  Court  of  General 
Sessions  had  the  right  to  discharge  the  Jury 
by  reason  of  the  first  subdivision  of  said 
section. 

There  was  no  opportunity  given  the  defend- 
ant or  his  counsel  to  consider  the  contem- 
plated action  of  the  trial  Judge  when  he 
called  the  Jury  before  him.  He  did  not  in- 
dicate in  any  way  in  advance  what  action  be 
was  going  to  take^    The  discharge  of  the 
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jury  was  precipitate  and  arbitrary,  and  It 
would  appear  to  have  been  a  surprise  not 
only  to  the  Jury  but  to  the  counsel  engaged 
In  the  trial  of  the  case.  The  right  to  dis- 
charge the  Jury  does  not  come  within  the 
third  subdivision  of  said  section. 

[2]  The  discbarge  of  the  Jury  necessarily 
rests  upon  the  statutory  authority  contained 
in  the  second  subdivision  of  said  section. 
The  right  was  therefore  dependent  upon  the 
Jury  having  declared  themselves  unable  to 
agree  upon  a  verdict  The  Jury  did  not  de- 
clare themselves  unable  to  agree  upon  a  ver- 
dict either  In  terms  or  by  any  fair  inference. 
They  were  In  the  midst  of  their  deliberations 
upon  the  case  when,  without  a  suggestion 
from  them,  and  without  the  defendant  or  his 
counsel  being  informed  of  the  purpose 
thereof,  the  Judge  presiding  at  the  trial  ar- 
bitrarily directed  them  to  come,  before  him. 
Upon  their  appearance  before  him  they  wbre 
not  asked  whether  they  were  able  to  agree 
upon  a  verdict,  but  as  to  whether  they  had 
in  fact  agreed  In  language  as  follows:  "Mr. 
Foreman,  have  you  agreed  upon  a  verdict?" 
If  the  Jury  had  responded  through  their 
foreman  by  a  simple  negative,  it  could  not 
by  any  fair  construction  be  said  to  have 
been  a  declaration  of  inability  to  agree.  The 
answer  in  this  case,  however,  includes  much 
more  than  a  simple  negative.  When  the 
foreman  said  in  answer  to  the  question  by 
the  trial  Judge,  "Not  as  yet,"  he  clearly  In- 
dicated that  the  Jurymen  had  not  completed 
their  discussion  and  deliberation  In  an  effort 
to  reach  a  verdict,  and  that  they  were  in 
the  midst  of  such  discussion  and  delibera- 
tion, and  that  they  required  further  time 
before  they  could  determine  whether  they 
were  able  to  agree  upon  a  verdict  The 
reply  Included  by  implication  a  hope  and 
perhaps  even  an  expectation  of  an  agree- 
ment. It  Is  suggested  by  the  district  attor- 
ney that  the  simple  fact  that  the  Jury  had 
not  as  yet  agreed  carried  with  it  necessarily 
the  fact  that  they  were  at  that  time  unable 
to  agree.  If  the  Jurymen  had  been  asked  five 
minutes  after  the  submission  of  the  case  to 
them  and  before  they  had  had  any  discus- 
sion or  deliberation  upon  the  verdict  that 
should  be  rendered  In  the  case,  whether 
they  had  agreed  upon  a  verdict  the  answer 
would  necessarily  have  been  substantially 
the  same  as  that  given  to  the  question  asked 
by  the  court  Such  an  answer  would  be 
appropriate  and  true  in  every  case  from  the 
moment  it  was  submitted  to  a  Jury  until 
a  verdict  was  reached.  It  would  have  been 
true  if  the  last  ballot  taken  before  they  were 
directed  to  come  before  the  court  had  result- 
ed in  11  votes  for  acquittal  and  one  in 
some  doubt  leaning  toward  an  acquittal.  In. 
this  case,  at  the  time  the  Jury  was  discharg- 
ed, ten  Jurors  had  voted  for  an  acquittal, 
while  the  other  two  then  favored  a  convic- 
tion for  a  lesser  offense  than  that  for  which 
the  relator  was  charged  In  the  indictment. 
From  the  plain  language  of  the  statute  it- 


self it  appears  that  It  was  not  the  intention 
of  the  Legislature  to  permit  the  court  to  ex- 
ercise discretion  in  discharging  a  Jury  at  any 
point  of  time  prior  to  a  declaration  by  them 
of  their  inability  to  agree.  If  the  statute 
means  that  the  court  has  the  right  in  its  dis- 
cretion to  discharge  a  Jury  at  any  time  be- 
fore it  has  agreed,  then  the  last  clause  of  8ut>- 
division  2  of  the  section  quoted  Is  meaning- 
less. If  it  had  been  the  Intention  of  the  Leg- 
islature to  leave  it  for  the  court  to  say  that 
the  jury  were  unable  to  agree  without  a 
statement  from  them  relating  thereto,  it 
would  have  passed  a  statute  similar  to  the 
one  now  existing  in  the  state  of  California. 
The  Penal  Code  of  California  provides: 

"Sec.  1139 :  If,  after  the  retirement  of  the 
Jury,  one  of  them  be  taken  so  sick  as  to  pre- 
vent the  continuance  of  his  duty,  or  any  oth- 
er accident  or  cause  occur  to  prevent  their 
being  kept  for  deliberation  the  Jury  may  be 
discharged. 

"Sec.  1140:  Elxcept  as  provided  in  the  last 
section,  the  Jury  cannot  be  discharged  after 
the  cause  Is  submitted  to  them  until  they 
have  agreed  upon  their  verdict  and  rendered 
it  in  open  court  unless  by  consent  of  both 
parties  entered  upon  the  minutes,  or  unless, 
at  the  expiration  of  such  time  as  the  court 
may  deem  proper,  it  satisfactorily  appears 
that  there  Is  no  reasonable  probability  that 
the  Jury  can  agree." 

Under  such  a  statute  a  reasonable  discre- 
tion at  all  times  rests  in  the  court  to  deter- 
mine whether  "it  satisfactorily  appears  that 
there  is  no  reasonable  probability  that  the 
Jury  can  agree."  We  repeat  that  our  statute 
is  plain.  Any  other  words  attempting  to  con- 
strue it  lead  to  confusion,  and  not  to  clear- 
ness. It  was  Intended  to  take  away  the  un- 
qualified discretion  that  had  theretofore  ex- 
isted in  the  courts  in  regard  to  discharging  a 
Jury  and  make  the-  discretion  of  the  courts 
dependent  upon  a  prior  declaration  by  the 
Jury  of  their  ability  or  inability  to  agree.  A 
declaration  even  by  a  minority  of  the  Jurors 
that  in  their  opinion  a  further  deliberation 
by  them  would  lead  to  an  agreement  would 
under  our  statute  require  the  court  to  send 
the  Jury  back  for  such  further  deliberation. 
The  Jury  in  this  case  were  improperly  dis- 
charged without  determining  the  relator's 
guilt  or  innocence.  It  is  a  fundamental  prin- 
ciple of  common  law  as  well  as  a  right,  guar- 
anteed by  Constitution  that  a  person  shall  not 
for  the  same  offense  be  twice  put  in  Jeopardy 
of  life  or  limb.  People  v.  Goodwin,  supra.  It 
Is  provided  by  the  fifth  amendment  to  the 
Constitution  of  the  United  States  that  a  per- 
son shall  not  "be  subject  for  the  same  offense 
to  be  twice  put  in  Jeopardy  of  life  or  limb."  Ic 
is  provided  in  our  state  Constitution,  article 
1,  J  6 :  "No  person  shall  be  subject  to  be  twice 
put  in  Jeopardy  for  the  same  offense." 
Where  a  person  charged  with  crime  has. been 
once  duly  acquitted  or  convicted  before  a 
court  of  competent  Jurisdiction,  he  can  plead 
such  acquittal  or  conviction  in  bar  to  anj 
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farther  prosecution  for  such  crime.  Under 
our  Code  of  Criminal  Procedure,  a  Judgment 
of  conviction  or  acquittal  of  the  crime  charg- 
ed Is  necessary  to  constitute  a  good  plea. 
Code  Cr.  Proc.  $  332. 

[3]  If  a  person  accused  of  crime  Is  placed 
tipon  trial  therefor  upon  an  indictment  duly 
found  and  sufficient  In  form,  and  he  pleads 
thereto  and  proceeds  with  the  trial  before  a 
Jury  duly  sworn  to  try  the  Issues  so  joined, 
be  Is  placed  In  Jeopardy  within  the  constitu- 
tlonal  provisions.  There  are  many  thhigs 
that  may  occur  during  a  trial  which  will  for 
reasons  stated  by  the  courts  permit  of  the 
discharge  of  a  Jury  before  rendering  a  ver- 
dict with  or  without  the  consent  of  the  de- 
fendant and  leave  the  defendant  subject  to  a 
trial  before  a  new  Jury  as  though  the  first 
Jury  had  never  been  Impaneled  and  sworn. 

[4]  If  the  Jury  Is  discharged  without  the  de- 
fendant's consent  merely  because  the  public 
prosecutor  Is  not  prepared  with  his  evidence, 
the  defendant  Is  entitled  to  his  discharge  be- 
cause he  has  once  been  put  In  Jeopardy  with- 
in the  constitutional  provisions.  People  v. 
Barrett,  2  Caine,  304,  2  Am.  Dec.  239;  Peo- 
ple V.  Grant,  4  P.  Or.  R.  627 ;  Klock  v.  Peo- 
ple, 2  P.  Or.  R.  ere. 

[•)  Where  a  Jury  Is  arbitrarily  discharged 
In  a  criminal  case  without  the  consent  of  the 
defendant,  and  no  circumstances  exist  calling 
for  or  permitting  the  exercise  of  a  discretion 
by  the  court,  the  defendant  has  by  reason  of 
the  trial  that  thus  comes  to  a  sudden  end 
been  placed  In  Jeopardy  within  the  constitu- 
tional provision,  and  such  discharge  Is  a  rea- 
son within  the  Constitution  why  the  defend- 
ant should  not  be  again  brought  to  trial  up- 
on the  same  indictment.  People  v.  Barrett, 
supra ;  People  v.  Grant,  supra  ;  King  v.  Peo- 
ple, 6  Hun,  297 ;  People  v.  Cage,  48  Cal.  323, 
17  Am.  Rep.  436 ;  State  v.  Allen,  59  Kan.  758, 
64  Pac.  1060 ;  Wright  v.  State,  5  Ind.  290,  01 
Am.  Dec.  90;  People  v.  Jones,  48  Mich.  554, 
12  N.  W.  848 ;  Dobbins  v.  State,  14  Ohio  St 
493;  Commonwealth  v.  FItzpatrIck,  121  Pa. 
109,  15  Atl.  466, 1  Ia  R.  A.  451,  6  Am.  St.  Rep. 
757 ;  12  Cyc.  270,  and  cases  cited ;  17  Am.  & 
Eng.  Ency.  of  Law,  1261,  and  cases  cited. 

There  remains  but  one  other  question  for 
consideration,  and  that  is  whether  the  relat- 
or's right  to  a  discharge  can  be  determined  in 
this  proceeding.  Although  the  discharge  of 
the  Jury  was  not  in  form  an  acquittal  of  the 
defendant.  It  was  In  effect  such  an  acquittal. 

[(]  It  was  not,  however,  a  Judgment  of  ac- 
quittal within  the  express  provisions  of  sec- 
tion 332  of  the  Code  of  Criminal  Procedure 
restricting  and  enumerating  the  pleas  that 
may  be  Interposed  to  an  indictment  by  a  de- 
fendant A  former  conviction  or  acquittal 
which  may  be  pleaded  In  bar  Is  a  conviction 
or  acqnittal  on  the  merits.  People  v.  Smith, 
172  N.  y.^210,  227,  64  N.  B.  814;  People  v. 
Goodwin,  supra.  It  is  not  Important  to  con- 
sider the  relator's  chances  of  being  discharg- 
ed if  he  should  move  in  the  Court  of  General 
Sessions  for  an  order  for  his  discharge  upon 


the  ground  that  he  has  been  once  placed  In 
Jeopardy. 

[7]  The  relator's  claim  to  a  discharge  was 
substantially  decided  against  him  when  he 
was  remanded  to  the  custody  of  the  defendant.  ' 
There  is  no  appeal  from  the  direction  of  the 
court  given  at  the  time  that  the  defendant 
was  remanded,  and  there  would  be  no  appeal 
from  an  order  of  the  Court  of  G^ieral  Ses- 
sions denying  a  further  application  for  a  dis- 
charge. The  only  appeal  allowed  to  a  de- 
fendant In  a  criminal  case  is  from  a  Judg- 
ment of  conviction  after  indictment  Code 
Or.  Proc.  I  517. 

[1]  He  cannot  move  In  arrest  of  judgment, 
for  there  Is  no  prospective  Judgment  to  ar- 
rest Assuming  that  he  could  assert  his  claim 
by  a  subsequent  plea  to  the  Indictment  or  by 
a  motion  in  arrest  of  judgment  In  case  of  a 
conviction  on  a  second  trial.  It  would  be  nec- 
essary for  him  to  remain  In  custody  until  the 
case  Is  again  called  for  trial  by  the  represent- 
ative of  the  people  and  another  trial  is  had. 
If  there  Is  no  authority  to  agiain  place  the  de- 
fendant upon  trial  upon  the  indictment,  there 
Is  no  right  to  restrain  him  of  his  liberty.  We 
hold  as  a  matter  of  law  that  the  relator  Is  In 
effect  acquitted  of  the  charge  against  him 
and  should  not  be  again  placed  upon  trial  up- 
on the  Indictment. 

[I]  A  person  Imprisoned  or  restrained  In 
his  liberty  within  the  state  for  any  cause  is 
entitled,  except  In  one  of  the  cases  specified 
In  secOon  2016  of  the  Code  of  Civil  Proce- 
dure, to  a  writ  of  habeas  corpus  for  the  pur- 
pose of  Inquiring  into  the  cause  of  the  Im- 
prisonment or  restraint.  Code  Civ.  Proc.  5 
2015.  If  It  appears  that  the  prisoner  is  un- 
lawfully Imprisoned  or  restrained  In  his  lib- 
erty the  court  or  judge  must  make  a  final 
order  discharging  him  forthwith.  Code  Civ. 
Proc.  I  2043.  This  court  held  in  People  ex 
rel.  Collins  v.  McLaughlin,  194  N.  Y.  550, 
557,  86  N.  B.  1119,  1120,  that  "except  in  rare 
cases  where  the  facts  before  the  court  can- 
not be  materially  changed,  qualified  or  ex- 
plained the  determination  of  Important  is- 
sues ought  not  to  be  made  in  a  habeas  corpus 
proceeding."  In  that  case  the  court  referred 
to  and  quoted  from  the  United  States  Su- 
preme Court,  with  approval,  as  follows: 
"The  Supreme  Court  of  the  United  States 
has  recently  announced  its  adherence  to  this 
doctrine."  In  Rlgglns  v.  United  States,  199 
U.  S.  547,  848,  26  Sup.  Ct  147,  148,  50  L.  Ed. 
303,  Mr.  Chief  Justice  Fuller  states:  "Or- 
dinarily the  writ  will  not  be  granted  when 
there  is  a  remedy  by  writ  of  error  or  appeal, 
yet  in  rare  and  exceptional  cases  it  may  be 
Issued,  although  such  remedy  exists." 

In  this  case  the  right  to  discharge  the  Jury 
does  not  rest  upon  a  question  of  fact  The 
facta  are  conceded  and  the  authority  of  the 
presiding  judge  at  the  trial  depended  solely 
upon  a  question  of  law.  He  had  no  discretion 
to  exercise  because  the  Jury  had  not  declared 
their  inability  to  agree.  The  defendant  has 
been  once  placed  in  Jeopardy,  and  is  entitled 
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by  COnstltntion  as  by  common  law  to  his  lib- 
erty. Altbongh  entlQed  to  his  liberty  as  in 
case  of  a  verdict  of  acquittal,  he  is  In  cus- 
tody with  no  right  of  appeal  from  any  man- 
date by  which  he  Is  restrained.  The  rela- 
tor's constitutional  rights  cannot  be  ade- 
quately preserved  other  than  by  the  writ  of 
habeas  corpus.  This  is  one  of  the  cases 
where  the  facts  before  the  court  cannot  be 
materially  changed,  and  where  the  writ 
should  be  sustained.    Ex  parte  Nielsen,  131 

D.  8.  176,  9  Sup.  Ct  672,  33  L.  Ed.  118;  Ex 
parte  Glenn  (C.  C.)  Ill  Fed.  257;  Ex  parte 
Davis,  48  Tex.  Cr.  R.  644,  89  S.  W.  978,  122 
Am.  St  Rep;  775;  People  v.  Olcott,  supra; 
People  ex  reL  Perkins  v.  Moss,  187  N.  Y.  410, 
80  N.  B.  383,  11  Ik  B.  A.  (N.  S.)  528;  People 
ex  reL  Tweed  v.  Llscomb,  60  N.  Y.  559,  19 
Am.  Rep.  211. 

This  case  Is  distinguishable  from  People 
ex  rel.  Schartr  v.  Frost,  198  N.  Y.  110,  91  N. 

E.  376.  In  that  case  the  relator  was  held 
by  virtue  of  a  Judgment  The  court  had 
Jurisdiction  of  the  relator  and  of  the  crime 
of  which  he  was  charged,  and  the  reason 
why  the  relator  therein  claimed  that  he  was 
entitled  to  a  discharge  rested  upon  the  de- 
termination of  a  question  of  fact  In  connec- 
tion with  the  construction  of  a  statute.  If 
the  relator  therein  had  availed  himself  of  a 
motion  in  arrest  of  Judgment  be  would  have 
had  an  adequate  opportunity  to  review  the 
action  of  the  trial  court  in  granting  the  Judg- 
ment against  him. 

As  we  have  already  shown  in  this  case, 
no  adequate  remedy  has  existed  or  now  ex- 
ists for  the  protection  of  the  relator. 

The  order  should  be  affirmed. 

CULLEN,  C  J.  (dissenting).  I  vote  for 
the  reversal  of  the  order  appealed  from. 
Though  originally  the  common  law  was  dif- 
ferent. It  became  the  settled  law  of  this 
state,  prior  to  the  enactment  of  the  Code  of 
Criminal  Procedure,  that  the  time  at  which 
a  Jpry,  which  after  consideration  of  a  case 
had  been  unable  to  agree  upon  a  verdict  was 
to  be  discharged  rested  solely  in  the  discre- 
tion of  the  trial  Judge.  This  was  so  held  by 
the  old  Supreme  Court  even  where  the  Jury 
bad  the  case  under  advisement  for  a  period 
of  only  30  minutes.  People  v.  Green,  13 
Wend.  55.  Such  Is  also  the  conceded  law  In 
the  United  States  courts.  The  learned  coun- 
sel for  respondent  cites  some  declarations  In 
People  V.  Grant  4  Parker's  Or.  R.  527,  but 
there  is  nothing  In  that  case  in  conflict  with 
the  Green  Case.    On  the  contrary,  the  Green 


Case  Is  cited  with  approvu.  But  the  plea 
of  the  defendant  was  sustained  because  It 
alleged  that  the  discharge  of  the  Jury  was 
arbitrary  "where  no  circumstances  exist  call- 
ing for  the  exercise  of  the  discretion  of  the 
court"  and  the  validity  of  the  plea,  as  a 
plea,  was  to  be  determined  by  Its  face^  and 
not  by  the  proofs  offered  to  sustain  It  The 
question  Is,  therefore,  whether  section  428  of 
the  Code  of  Criminal  Procedure,  which  pro- 
vides that  "after  the  Jury  have  retired  to  con- 
sider of  their  verdict,  they  can  be  discharged 
before  they  shall  have  agreed  thereon  only 
in  the  following  cases.  *  *  •  (2)  When 
after  the  lapse  of  such  time  as  shall  seem 
reasonable  to  the  court  they  shall  declare 
themselves  unable  to  agree  upon  a  verdict" 
has  altered  the  common-law  rule.  No  sudi 
Intent  should  be  ascribed  to  the  Legislature 
unless  the  language  of  the  section  Is  express 
to  that  effect  The  language  of  the  Code  Is, 
"they  shall  declare  themselves  unable  to  agree 
upon  a  verdict"  The  Jury  was  asked 
whether  It  had  agreed  upon  a  verdict  and 
the  foreman  responded :  "Not  as  yet"  This 
was  a  clear  declaration  that  at  the  time  the 
response  was  made  the  Jury  was  unable 
to  agree  upon  a  verdict  What  the  section 
calls  for  Is  not  any  declaration  from  the 
jurors  as  to  their  belief,  exi>ectatlon,  or 
hopes  that  In  future  they  may  be  able  to 
agree,  but  for  a  present  fact  and  existing 
condition.  Let  us  see  where  the  doctrine 
which  has  prevailed  below  will  lead.  Sup- 
pose that  though  the  Jury  is  not  able  to 
agree,  some  of  the  Jurors  think  they  may  be 
able,  after  future  deliberation,  to  agree, 
while  others  entertain  a  contrary  view. 
What  action  can  the  court  take?  Must  the 
Jury  be  unanimous  in  their  belief  as  to  in- 
ability to  agree  and  may  one  dissenter  keep 
the  Jury  out  indefinitely  at  his  election,  or 
shall  the  conrt  poll  the  Jury,  and  is  the 
question  to  be  decided  by  a  majority,  con- 
trary to  the  usual  rule  which  requires  the 
action  of  a  Jury  to  be  unanimous?  It  is  true 
that  case  is  not  before  us,  but  a  great  part 
of  the  difficulties  In  which  at  times  courts 
find  themselves  Involved  arises  from  failure 
to  look  forward  and  see  what  will  be  the 
result  of  the  rules  of  law  they  declare. 

VANN,  WERNER,  and  WILLARD  BART- 
LETT,  JJ.,  concur  with  CHASE,  J.  HIS- 
COCK.  J.,  concurs  with  CULLKN,  C  3. 
HAIGHT,  J.,  absent 

Order  affirmed. 
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CMJVBLAND  LEADER  PRINTING  CO.  v. 
NBTHERSOLB. 

(Supreme  Court  of  Ohio.    April  18,  1911.) 

fSylUthu*  hv  the  Court.) 

1.  Ljbix  and   Slandeb  (I  5*)  —  Malicoe  — 
When  Infsbbed. 

In  an  action  for  libel,  malice  is  inferred 
upon  proof  of  the  publication  of  defamatorj' 
matter,  whatever  the  intention,  unless  published 
in  the  performance  of  some  duty,  legal  or  moral, 
or  in  the  exercise  of  some  right  or  privilege. 
But,  where  the  publication  is  found  not  to  be 
defamatory  in  the  sense  of  constituting  a  libel 
per  se,  malice  is  not  presumed,  and  there  can 
he  no  recovery  In  the  absence  of  proof  of  special 
damage.  , 

[EH.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent.  Dig.  i  278;   Dec.  Dig.  |  6.*] 

2.  LiBKL  AND  Slandkb  (|  6*)— Matieb  "I<i> 
BELOua  Pbb  Sk"— Special  Damages. 

To  constitute  a  publication  respecting  a 
person  "libelous  per  se,"  it  must  appear  that 
the  publication  reflects  upon  the  character  of 
such  person  by  bringing  him  into  ridicule, 
hatred,  or  contempt,  or  affects  him  injuriously 
in  his  trade  or  profession.  Hence  a  statement 
published  in  a  newspaper  of  and  concerning  a 
woman  that  she  "had  hysterics,"  the  same  not 
containing  any  imputation  upon  her  as  an  in- 
dividual, or  in  respect  to  her  profession  or  busi- 
ness, is  not,  though  untrue,  per  se  libelous,  and 
caimot  be  made  a  ground  of  recovery  of  dam- 
ages in  the  absence  of  proof  of  special  damage. 

[Bid.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  U  3-16;   Dec.  Dig.  §  6.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4116-4125;    vol.  8,  p.  7705.] 

3.  LiBEi,  AND  Slandkb  (i  10*)— What  Con- 
stitutes  I^BEL. 

A  statement  published  in  a  newspaper  that 
a  play  owned  by  such  woman  had  been  hissed 
is  a  statement  prejudicial  to  property,  and, 
even  if  untrue  and  libelous,  is  not  a  statement 
involving  a  libel  upon  the  owner  of  the  play. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent.  Dig.  i|  98,  99;  Dec.  Dig.  f  19.*] 

4.  Libel  and  Slandeb  (|  123*)— Absence  of 
Spbciai,  Dauaqe— Dibectino  Yebdict. 

In  an  action  to  recover  for  an  alleged  Ubel, 
the  question  whether  the  publication  is  or  not 
libelous  i>er  se  is  a  question  for  the  court. 
Mauk  V.  Brundage,  68  Ohio  St.  89,  67  N.  E. 
162,  62  L.  R.  A.  477.  And  where  the  publica- 
tion is,  as  matter  of  law,  not  libelous  per  se, 
and  no  evidence  has  been  given  tending  to  show 
special  damage,  it  Is  the  duty  of  the  court  to 
sustain  a  motion  by  defendant,  made  at  the 
close  of  the  evidence,  to  direct  the  Jury  to  re- 
turn a,  verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  !{  356-364;    Dec.  Dig.  | 

(Additional  ByOalnu  by  Editorial  Staff.) 

5.  Libel  and  Slandeb  ({  34*)— "Pbivileoed 
Communication." 

A  "privileged  communication"  is  one  in 
which  the  words  are  not  defamatory. 

[Ed.  Note.— For  other  cases,  see  Lfbel  and  i 
Slander,  Cent  Dig.  {  113;    Dec.  Dig.  |  34.*     I 

For  other  definitions,  see  Words  and  Phrases,  I 
ToL  6,  pp.  6591-5598 ;   vol.  8,  p.  7764.]  | 

Error  to  Circuit  Court,  Cuyahoga  County. ' 

Action   by    Olga    Netbersole   against   the; 

Cleveland  Leader  Printing  Company.     Ver-I 


diet  for  plaintiff  was  affirmed  In  the  Circuit 
Court,  and  defendant  brings  error.    Reversed. 

The  action  below  was  by  the  defendant  in 
error,  Olga  Nethersole,  against  the  plaintifl 
in  error,  the  Cleveland  Leader  Printing  Com- 
pany, in  libel,  commenced  and  tried  in  the 
court  of  common  pleas  of  Cuyahoga.  The 
plaintiff  below  is  an  actress  and  a  producer 
of  plays  upon  the  stage;  the  defendant  below 
is  the  publisher  of  a  daily  newspaper  called 
the  Cleveland  Leader,  published  in  the  city 
of  Cleveland  and  of  extensive  circulation  In 
that  city  and  throughout  surroimdlng  terri- 
tory. The  alleged  libel  was  published  in  the 
Sunday  edition  of  the  paper  of  date  March 
25,  1906.  During  the  preceding  week  Miss 
Nethersole  had  produced  in  the  opera  house 
In  Cleveland  four  plays  known  respectively 
as  "CamlUe,"  "Carmen,"  "The  Labyrinth," 
and  "Sappho,"  appearing  herself  in  one  of 
the  leading  parts  In  each.  The  publication 
embraced  certain  criticisms  of  the  theater 
generally,  and  of  the  above-named  plays  In 
particular.    The  whole  article  here  follows: 

"The  regulation  clerical  Boanerges  who 
thunders  against  the  stage  has  no  personal 
knowledge  of  the  truth  of  his  charges.  He 
frankly  admits  that  he  has  never  stepped  foot 
within  a  theater.  He  speciously  claims  that 
his  ignorance  is  inspired;  that  he  can  sniff 
the  carrion  odor  from  afar. 

"It  has  always  seemed  to  me  that  such  a 
fellow  purposely  kept  his  eyes  shut  tight  that 
he  might  open  his  mouth  the  wider.  With 
no  bars  up,  he  could  range  the  whole  universe 
of  misrepresentations  and  invective.  When 
such  a  one  does  strike  a  truth  or  half-truth, 
the  bias,  the  llloglc  of  the  rest  blunts  his 
effects.  He  cries  'Wolf  I'  too  often  and  too 
stentorlously. 

"There  are  clergymen,  however,  who  Icok 
at  the  question  honestly.  They  examine  and 
analyze.  They  see  before  they  shout  One 
can  respect  their  sincerity  If  he  cannot  ap- 
prove all  their  findings.  And  It  often  hap- 
pens that  they  say  things  that  are  true  and 
needed. 

"Of  this  class  Is  the  Rev.  Dr.  Reuben  A. 
Torrey,  the  evangelist,  who  set  all  England 
aflame  a  few  months  ago  and  Is  now  stirring 
up  Philadelphia.  That  town  is  ripe  for  a 
revival.  The  quickening  of  the  public  con- 
science In  regard  to  political  iniquity  has  at- 
tuned it  to  individual  awakening  on  its  re- 
ligious and  moral  side. 

"In  bis  daily  addresses.  Dr.  Torrey  has  not 
let  the  theater  pass  unscathed,  but  his  terms 
have  been  so  moderate,  so  free  from  sensa- 
tionalism, so  devoid  of  the  rant  and  bluster 
and  bombast  of  the  evangelist  of  the  familiar 
type,  that  they  inspired  the  dramatic  critic 
of  the  Philadelphia  Evoilng  Telegram  to  seek 
Dr.  Torrey  out  and  have  a  heart  to  heart  talk 
with  him. 

"In  his  talk  Dr.  Torrey  was  perfectly  un-  • 
compromising  upon  the  question  of  the  thea- 
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ter,  and  eqnally  temperate.  He  condemned,' 
bat  did  It  moderately. 

"He  gave  bla  vlewB  as  follows:  'My  posi- 
tion Is  that  the  theater  Is  a  safe  place  for 
the  Christian  to  stay  away  from.  I  do  not 
speak  from  hearsay  or  from  theory,  bnt  from 
knowledge.  I  formerly  attended  the  theater, 
and  know  It. 

"  'I  want  to  be  understood  as  not  for  a  mo- 
ment declaring  that  all  actors  are  Impure  and 
Immoral,  and  I  think  that  Clement  Scott 
went  too  far.  But  take  the  life  of  most  of 
them.  They  seem  to  think  that  they  are  ex- 
empt from  all  the  canons  of  morality,  and 
pnt  their  belief  into  practice. 

'"Most  plays  are  directed  at  the  domestic 
relation,  and  are  subversive  of  and  insidious- 
ly attack  the  domestic  state.  Theoretically, 
the  theater  can  be  made  an  educational  Infln- 
ence  and  a  force  for  good  In  the  life  of  a 
people,  but  in  practice  It  cannot 

"  'My  observation  is  that  the  morals  of  the 
stage  are  worse  now  than  they  ever  were,  and 
I  know  what  I  apeak  of.  I  know  a  young 
woman,  pure  and  good  who  went  on  the 
stage.  I  went  abroad,  and  when  I  returned 
I  found  that  she  was  playing  parts  calling 
for  men's  attire. 

'"I  have  frequently  received  letters  from 
actors  drawing  my  attention  to  the  many 
noble  men  and  women  of  the  stage,  bnt  in 
each  instance  these  men  and  women  were 
dead. 

"  'Once  in  London  I  met  the  greatest  actor 
In  Europe,  and  we  had  a  long  talk  upon  this 
very  qnestlon,  and  when  we  had  finished  I 
was  more  satisfied  than  ever  of  the  impossi- 
bility of  the  stage. 

•"There  is  nothing  for  a  Christian  to  do 
but  to  stay  away  from  the  theater.  Its  at- 
mosphere is  bad,  and  it  raises  questions  in 
the  minds  of  young  people  that  are  iinneces- 
sarily  dangerous.  I  believe  in  relaxation  and 
amusement  for  people,  bnt  not  those  of  the 
theater.  In  my  congregations  I  have  had 
theater  goers  and  nontheater  goers,  and  the 
latter  always  enjoyed  life  more  quietly  and 
peaceably  than  the  former.' 

"There  is  food  for  thought  In  much  that 
Dr.  Torrey  says.  Indeed,  if  I  am  not  mis- 
taken, much  of  the  criticism  be  makes  has 
been  in  our  minds  also,  and  no  one  can  ac- 
cuse us  of  antagonism  to  the  stage.  In  fact, 
our  love  for  it  makes  as  its  sternest  critics 
at  times. 

"We  can  pass  over  without  much  comment 
bis  remarks  on  the  unwholesome  atmosphere 
of  the  stage  and  its  pemidons  effects  on  the 
youthful  mind.  All  it  needs  is  the  qualifica- 
tion 'sometimes.'  One  of  those  times  was  last 
week,  when  the  whole  Xethersollan  repertory 
failed  to  provide  a  helpful  situation  or  one 
that  was  not  tarred  with  suggestlveness.  All 
the  plays  left  nasty  tastes  In  the  memory. 
As  I  recall  them,  "The  labyrinth'  was  the 
worst  of  the  lot  Cleveland  received  it  frig- 
idly, as  is  the  American  way  when  displeased 
or  disgusted,  but  when  it  was  produced  in 


London  it  was  hissed  so  soundly  tbat  lUaa 
Nethersole  had  hysterics. 

"We  can  guard  against  these  brazen,  flesh- 
ly plays,  however.  The  honest-minded  writer 
about  the  stage  will  point  out  their  dangers. 
The  greater  evil  lies  in  the  subtle  nndermln- 
ing  of  the  character  whidi  follows  upon  langb- 
ing  attacks  made  upon  domestic  life. 

"If  you  have  witnessed  any  of  the  farces 
that  have  been  popular  in  the  past  score  of 
years,  you  will  recall  that  they  have  aU  been 
variants  of  one  theme.  And  that  was  the 
hoodwinking  of  a  wife  by  a  larky  hn^and. 

■^be  changes  that  have  been  rung  on  this 
one  idea  show  greater  ingenuity  than  morali- 
ty on  the  part  of  the  dramatists.  They  have 
only  put  the  husband  in  a  single  situation — 
an  entanglement  more  or  less  serious,  vritfa 
a  woman — bnt  they  have  found  a  thousand 
and  one  ways  of  extricating  him  from  It 

"The  danger  of  such  plays  lies  in  the  way 
that  the  audience  receives  them  quite  as 
much  as  that  in  which  they  are  presented. 
The  complications  are'alway6  so  humorous 
that  they  convulse  the  auditor.  And  whoi 
yon  laugh  at  an  evil  yon  condone  it 

"I  am  not  a  prude  and  I  don't  wish  to  be 
a  preacher,  but  there  Is  a  great  danger  here, 
and  a  growing  one.  The  whole  social  situa- 
tion doesn't  make,  as  it  should,  for  the  sanc- 
tity of  married  life  and  its  preservation.  The 
follies  of  the  world  have  too  great  a  grip  up- 
on both  husband  and  wife.  They  do  not  trot 
in  double  harness  as  smoothly  as  they  did; 
they  do  not  try  to  get  each  other's  gait,  as 
was  once  the  case. 

"Under  such  conditions  is  It  a  positive  evil 
to  have  the  stage  made  mock  of  marital  mis- 
demeanors with  all  of  its  misplaced  eloquence 
and  ingenuity.  It  is  like  touching  torch  to 
tow  in  some  cases.    In  all  it  is  destructive. 

"The  danger,  too,  does  not  lie  alone  in  the 
way  the  masculine  mind  grasps  its  oppor- 
tunity and  improves  upon  it  There  is  also  a 
perversive  feminine  education.  It  teaches 
the  wife  that  what  is  sauce  for  the  goose  is 
also  sauce  for  the  gander.  And  it  puts  before 
the  young  girls  who  are  contemplating  mar- 
riage— which  means  them  all,  for  there  is 
none  predestined  to  spinsterhood — a  false  and 
unwholesome  idea  of  the  world.  It  makes 
them  suspicious.  It  breeds  a  distrust  that 
may,  in  turn,  breed  something  worse. 

"Now,  the  average  woman  doesn't  believe 
in  man.  It  is  part  of  her  creed  to  hold  him 
as  wicked  or  full  of  potential  wickedness.  If 
she  is  a  domestic  body,  loyal  to  her  own  fire- 
side, she  will  exclude  her  own  male  rela- 
tives, but  the  rest  of  the  world  is  tarred  with 
a  big  .black  stick.  When  the  stage  empha- 
sizes this  belief  or  this  disbelief,  rather,  when 
it  shows  man  as  errant  in  his  love  and  chort- 
ling over  it,  then  it  demands  the  denunciation 
of  the  laymen  and  the  scourging  of  the  clergy 
far  more  than  in  its  open,  flagrant  fleshllness. 

"The  church  can  do  much  for  the  purity  of 
the  stage  by  treating  it  truthfully  and  tem- 
perately.   If  it  froths  at  the  mouth  at  evils 
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which  do  not  exist.  It  will  nuUlfy  the  «ood 
it  might  accomplish  when  it  acorea  those  that 
are  obvious. 

"Let  the  next  clergyman  who  wishes  to  de- 
nounce the  theater  speak  from  knowledge 
and  let  him  speak  moderately.  Let  him  select 
one  of  these  farces  which  turn  man's  deceit 
and  woman's  righteous  Indignation  into  mer- 
riment. Then  let  him  go  up  In  his  pulpit  and 
reason  out  the  matter  with  his  people. 

"And  when  he  has  done  that  he  has  only 
performed  half  his  duty.  Let  him  visit  the 
theater  again  and  this  time  select  a  play — 
and  there  are  many  of  them — which  teaches 
sound  morality;  which  has  the  call  to  bet- 
ter Ufe  and  thoughts  to  those  who  see  It; 
which  stirs  them  like  a  trumpet  blast  to 
duty ;  and  which  makes  them  fierce  and  de- 
nunciatory toward  brazen  evil  and  compas- 
sionate toward  that  which  Is  the  result  of 
ignorance  and  enrlronment  and  heredity, 
and  which,  moreover,  is  sought  to  be  over- 
come by  its  victim. 

"With  this  better  knowledge  let  him  mount 
to  his  pulpit  again  and  relate  his  experiences 
and  his  Impressions. 

"Then,  as  men  are  free  agents  and  he  but  a 
monitor  and  not  a  master,  let  talm  place  upon 
his  people  the  burden  of  right  choosing. 

"Snch  a  man  would  have  a  following  that 
would  fill  his  church  and  his  contribution  box 
and  he  would  work  Inestimable  good. 

"Who  will  be  the  first  man  of  the  doth  to 
try?  Sage." 

The  plalntllTs  petition  contained  apt  in- 
nuendos  and  averments  common  to  petitions 
in  libel  respecting  the  falseness  of  the  arti- 
cle, o.f  its  libelous  character,  of  malice  on 
the  part  of  the  publisher  in  publishing  it; 
that  It  has  caused  plaintiff  great  mental  dis- 
tress, and  she  has  been  greatly  damaged  in 
her  good  name,  and  brought  into  public 
slmme;  and  that  her  business  as  manager- 
ess and  actress  has  been  Injured,  and  she 
has  sustained  great  loss  thereby.  The  an- 
swer contained  denials  of  these  averments 
and  alleged  that  the  publication  was  made 
in  defendant's  capacity  as  a  pnbllc  Journal- 
ist, that  the  same  was  a  fair,  impartial  criti- 
cism, and  tliat  the  publication  was  privileg- 
ed. The  petition  also  contained  an  aver- 
ment of  special  damage;  but  the  evidmce  of 
plaintiff  failed  to  support  that  claim.  Hence 
the  question  was,  and  was  stated  by  the 
trial  judge  to  be,  whether  or  not  the  article 
contained  words  which  of  themselves  are  ac- 
tionable per  se,  and  would  warrant  a  ver- 
dict for  plaintiff  without  proof  of  special 
damage.  Counsel  for  defendant  contended 
for  the  negative  of  this  proposition,  and, 
standing  on  that  dalm,  presented  at  the 
conclusion  of  all  the  evidence  a  motion  ask- 
ing the  court  to  arrest  the  case  from  the  Jury 
and  direct  a  verdict  for  the  defendant; 
which  motion  was  overruled.  Proceeding 
thereupon  to  Instruct  the  jury,  the  court 
eliminated  from  their  consideration  as  rce 
specting  words  libelous  per  se  all  of  the  ar- 
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tide  save  that  part  which  related  to  the 
play  called  "The  Labyrinth,"  and  with  re- 
spect to  that  part  charged  the  Jury  as  fol- 
lows: "I  therefore  say  to  you  that  the  pub- 
lication to  the  effect  that  the  production  of 
'The  Labyrinth,'  as  presented  by  Miss  Neth- 
ersole  in  Cleveland,  was  received  frigidly, 
and  when  It  was  produced  In  London,  it  was 
hissed  so  soundly  that  Miss  Nethereole  had 
hysterics,  must  be  deemed  to  be  libelous  as 
affecting  the  plaintiff  in  her  business  and 
profession,  and  she  Is  entitled  to  recover  a 
verdict  in  this  case."  -A  verdict  for  plain- 
tiff In  the  sum  of  $2,500  followed,  and  judg- 
ment was  rendered  thereon.  On  error  in 
the  circuit  court  that  Judgment  was  affirm- 
ed. The  printing  company  asks  a  reversal 
of  both  judgments. 

Squire,  Sanders  &  Dempsey,  for  plaintiff 
in  error,  cited  the  following  cases:  Davis 
V.  Brown,  27  Ohio  St.  326;  Spurlock  v.  Lom- 
bard Inv.  Co.,  59  Mo.  App.  225;  Swan  v. 
Tappan,  5  Cush.  (Mass.)  104;  Gott  v.Pulsl- 
fer,  122  Mass.  235,  23  Am.  Rep.  322;  Dool- 
ing  V.  Budget  Publishing  Co.,  144  Mass.  258, 
10  N.  E.  809,  59  Am.  Rep.  83;  Boynton  v. 
Shaw  Stockhig  Co.,  146  Mass.  219,  15  N. 
E.  507;  DIvens  v.  Meredith,  147  Ind.  093. 
47  N.  B.  143;  Victor  Safe  &  Lock  Co.  v. 
Derlght,  147  Fed.  211,  77  C.  C.  A.  437;  Ken- 
nedy V.  Press  Publishing  Company,  41  Hun 
(N.  T.)  422;  Marlln  Firearms  Company  v. 
Shields,  171  N.  Y.  384,  64  N.  B.  163,  59  L.  R. 
A.  310;  Anonymous,  1  Ohio,  83,  note;  Gold- 
rlck  V.  Levy,  6  Ohio  Dec.  20. 

J.  P.  Dawley  and  Blandin,  Rice  &  Glnn, 
for  defendant  in  error. 

SPEAR,  C.  J.  (after  stating  the  facts  as 
above).  Manifestly  the  crucial  question  in  the 
case  is  whether  or  not  the  comment  respect- 
ing the  play  called  "The  Labyrinth,"  connect- 
ed with  the  statement  that  Miss  Nethersole 
"had  hysterics,"  was  libelous  per  se.  One 
assumption  in  support  of  the  affirmative  of 
this  question  is  that  the  article  was  di- 
rected against  the  plaintiff  below,  while  the 
contrary  claim  Is  that  it  was  directed  against 
the  play — the  thing  itself.  Was  It  directed" 
against  the  plaintiff?  The  article  la  entirely 
free  from  anything  like  a  libelous  attack 
upon  Miss  Nethersole.  [2]  True,  she  Is  re- 
ferred to,  and  it  is  stated  that  she  had  hy- 
sterics. That  a  woman  has  fainted,  or  has 
had  hysterics.  Is  so  common  an  occurrence 
that  a  statement  to  that  effect,  though  un- 
true (and  the  legal  effect  of  the  record  is 
that  it  was  in  this  case  untrue),  falls  far 
short  of  being  a  libel  per  se  upon  such  wo- 
man, and,  leaving  that  reference  to  the 
plaintiff  out,  the  statement  Is  at  once  but  a 
statement  that  the  play  was  soundly  hissed 
In  London,  which  was  also  untrue.  As  terse- 
ly stated  by  counsel  for  defendant  below: 
"It"  (the  article)  "has  no  reference  whatever 
to  Miss  Nethersole;  it  does  not  say  that  she 
is  not  qualified  for  her  profession;   It  does 
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not  say  that  Miss  Nethersole  was  received 
frigidly  In  Cleveland;  It  does  not  say  that 
MlBS  Nethersole  was  hissed  In  London.  It 
says  that  the  play  'The  Labyrinth'  was  re- 
ceived frigidly  In  Cleveland ;  It  sajrs  that  the 
play  'The  Labyrinth'  was  hissed  in  London." 
Besides,  the  record  shows  that  Miss  Nether- 
sole was  not  charged  with  any  lack  of  char- 
acter or  of  womanliness  as  a  woman;  and 
the  court  as  we  understand  It  found  as  a 
fact  that  there  was  no  charge  or  Imputation 
against  her  as  a  woman. 

It  Is,  however,  claimed  that  the  alleged 
libel  was  against  her  In  her  profession  or 
business.  Here,  again,  the  record  contra- 
dicts the  claim.  She  was  not  charged  with 
any  lack  of  ability  or  character  as  an  ac- 
tress, nor  with  any  lack  of  ability  or  of  good 
Judgment  as  a  manager;  Indeed,  no  refer- 
ence whatever  to  her  conduct  or  management 
in  either  respect  was.  had,  the  court  having 
distinctly  so  found  and  held.  The  case, 
therefore,  presented  a  situation  where  the 
evidence  afTorded  no  ground  for  an  allega- 
tion of  actual  malice,  and  no  ground  for  a 
claim  that  the  plalntifF  bad,  by  reason  of  the 
publication,  been  subjected  to  public  dis- 
grace, contempt,  or  ridicule,  and  where  the 
only  part  of  the  article  which  was  found  to 
be  libelous  per  se  could  not  be  considered  as 
evidence  of  express  malice  in  respect  to 
criticisms  otherwise  not  unfair  or  unreason- 
able. The  learned  Judge  held  that  the  bal- 
ance of  the  article  was  not  of  Itself  unfair, 
or  unreasonable,  and  therefore  not  libelous. 

How,  then,  could  the  article  be  treated  as 
a  libel  upon  Miss  Nethersole?  It  is  alleged 
that  by  reason  of  this  article  she  has  suffer- 
ed mental  distress.  Quite  likely.  But  Is 
that  a  test  of  whether  the  article  Is  against 
her  rather  than  exclusively  against  the 
plays?  No  person,  man  or  woman,  can  wit- 
ness sharp  criticism  of  his  or  her  own  pro- 
duction, play,  book,  song,  or  what-not,  with- 
out more  or  less  mental  discomfort,  and  pos- 
sibly, in  a  remote  way,  some  trivial  loss. 
Take  a  familiar  event  as  an  example  Re- 
cently there  appeared  before  the  American 
public,  on  the  lecture  platform,  and  in  other 
'public  places  perhaps,  a  somewhat  noted 
navigator  offering  certain  proofs  of  his  claim 
that  he  had  discovered  -  the  north'  pole. 
Newspapers  and  scientific  Journals  comment- 
ed severely  upon  the  proofs,  seeking  to  show 
that  they  were  bogus.  Undoubtedly  the  nav- 
igator felt  much  distress,  and  it  is  quite 
likely  that  many  people  thought  less  of  him 
because  of  those  attacks;  but  does  that  af- 
ford any  reason  for  saying  that  the  attack 
was  upon  the  man?  And  though  the  writer 
of  such  criticism  had,  in  some  nonessential 
particular,  been  mistaken  as  to  a  fact,  would 
that  show  that  the  attack  was  on  the  navi- 
gator rather  than  on  the  proofs,  and  give  an 
action  as  upon  a  libel  per  se?  It  would 
seem  not.  And  is  fair  criticism  of  proofs 
of  an  exhibition  to  be  penalized  because  it 
may  cause  some  distress  or  even  loss  of  prof- 


its to  the  exhibitor,  especially,  where  the 
amount  of  such  loss  might  thereby  be  saved 
to  the  public? 

.  Although  the  distinction  between  a  libel 
upon  a  person  and  a  libel  upon  that  which 
is  the  property  of  a  person  is  somewhat  nice, 
and  although  In  many  cases  the  distinction 
Is  not  easy  to  demonstrate.  It  often  being  dif- 
ficult to  apply  the  settled  rules  of  law  to  the 
particular  facts  of  the  case,  and  although 
the  decisions  illustrating  the  subject  are 
not  altogether  consistent,  one  with  another, 
yet  the  rule  seems  to  be  well  established  to 
the  effect  that  while  by  the  law  of  libel  de- 
famatory language  is  actionable  without  spe- 
cial damage  when  it  contains  a  damaging 
imputation  against  one  as  an  individual,  or 
in  respect  to  his  office,  profession,  or  trade. 
It  is  not  actionable  when  it  is  merely  in 
disparagement  of  one's  property  unless  It  oc- 
casions special  damage.  Illustrations  of  the 
principle  are  found  in  text-books  and  in  a 
number  of  reported  cases,  a  few  <mly  of 
which  will  be  here  cited.  In  Tobias  v.  Har- 
land,  4  Wend.  (N.  Y.)  537,  being  a  slander 
suit  for  uttering  words  injurious  to  a  man- 
ufactured article,  the  court  held  that  "where 
the  words  are  spoken  not  of  the  trader  or 
manufacturer,  but  of  the  quality  of  the  ar- 
ticle made  or  dealt  In,  to  render  them  ac- 
tionable per  Be,  they  must  Import  that  the 
plaintiff  is  guilty  of  a  deceit  or  malpractice 
In  the  making  or  vending,  or  of  want  of  skill 
in  the  manufacturing  of  the  article";  Mar- 
cy,  J.,  stating  in  the  opinion  that  "no  In- 
stance can  be  found,  I  believe,  where  an  ac- 
tion has  been  sustained  on  words  for  mis- 
representing the  quality  of  any  single  arti- 
cle which  a  person  has  for  sale,  unless  spe- 
cial damages  are  alleged  and  proved."  The 
holding  In  Young  v.  Macrae,  113  O.  I<.  R.  (a 
libel  suit),  is  to  the  effect  that  if  a  person 
falsely  and  maliciously  disparages  an  ar- 
ticle which  another  manufactures  or  vends, 
and  special  damage  results,  an  action  will 
lie  although  no  imputation  is  cast  on  the 
personal  or  professional  character  of  ^e 
manufacturer  or  vendor;  the  plain  inferaice 
being  that  unless  special  damage  results  no 
recovery  could  be  had.  In  Dooling  v.  Budget 
Pubg.  Co.,  144  Mass.  258,  10  N.  B.  809,  68 
Am.  Rep.  83,  it  is  held  that  the  publication 
of  an  article  stating  that  a  dinner  furnished 
by  a  caterer  on  a  public  occasion  was 
"wretched,"  and  "was  served  in  such  a  way 
that  even  hungry  barbarians  might  Justly 
object,"  is  not  actionable  without  proof  of 
special  damage.  In  Kennedy  v.  Press  Pub. 
Co.,  41  Hun  (N.  Y.)  422,  It  is  held  that  an 
article  severdy  reflecting  on  a  Coney  Is- 
land saloon  was  a  libel  on  the  place  and 
not  on  the  proprietor,  and,  in  the  absence  of 
any  averment  of  special  damage,  the  facts 
stated  did  not  constitute  a  cause  of  action. 
Townsend,  in  bis  work  on  Slander  and  Libel 
(section  130),  observes:  "Whether  the  libel 
concerns  a  person  or  thing,  L  e.,  the  affairs 
of  a  person,   is  material  In  this   respect: 
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That  langnage,  wben  It  concerns  a  person 
and  Is  dlBCommendatory,  Is  always,  in  the  ab- 
sence of  any  evidence  to  the  contrary,  re- 
garded as  uncalled  for,  as  published  v^lthout 
any  lawful  excuse,  and  Is  not  to  be  believed 
and  considered  as  true  unless  Its  truth  be 
established,  or,  as  the  phrase  Is,  such  lan- 
guage is  presumed  to  be  malicious  and  false. 
But,  If  it  is  language  concerning  a  thing, 
no  such  presumption  is  indulged,  and  upon 
those  who  allege  language  concerning  a  thing 
to  be  false  And  malicious  is  the  burden  of 
establishing  those  conclusions  by  other  evi- 
dence than  that  afforded  by  mere  production 
of  the  language.  And  besides,  to  give  a 
cause  of  action  for  langnage  concerning  a 
thing,  damage,  general  or  special,  must  in  all 
cases  be  alleged  and  proved."  In  Marlin 
F.  A.  Co.  T.  Shields,  171  N.  T.  384,  63  N.  B. 
163,  59  L.  R.  A.  810,  Parker,  C.  J.,  after 
reviewing  Tobias  v.  Harland,  Kennedy  v. 
Press  Pub.  Co.,  and  Dooling  v.  Budget  Pnbg. 
Co.,  heretofore  dted,  and  Le  Massena  v. 
Storm,  62  App.  Div.  150,  70  N.  T.  Supp.  882 
(a  suit  In  slander),  all  to  the  effect  that 
"words  relating  merely  to  the  quality  of  the 
article  made,  produced,  furnished,  or  sold  by 
a  person,  though  false  and  malicious,  are 
not  actionable  without  special  damage," 
adds:  "We  need  not  stop  to  consider  the 
reason  for  the  rule,  for  It  has  beoi  too  long 
and  too  firmly  established  to  admit  of  ques- 
tion at  this  day."  The  holding  in  the  in- 
stant case  is  that  "unjust  and  malicious 
criticisms  of  a  .manufactured  artide,  pub- 
lished in  a  magazine,  for  which  the  manu- 
facturer lias  no  remedy  at  law  because  of 
his  inability  to  prove  special  damage,  are 
not  the  subject  of  equitable  cognizance,  and 
their  future  publication  cannot  be  restrained 
by  injunction."  Reference  to  other  cases  of 
lilce  import,  cited  by  counsel  for  plaintiff  in 
error,  will  be  found  In  the  reporter's  notes. 
A  not  unimportant  consideration  pertinent 
to  the  general  subject  is  that  of  so-called 
"privilege."  It  rests  upon  that  clause  of 
our  Bill  of  Rights  (section  11)  which  pro- 
vides: "Every  citizen  may  freely  speal^, 
write  and  publish  his  sentiments  on  all  sub- 
jects, being  responsible  for  the  abuse  of  the 
right;  and  no  law  shall  be  passed  to  re- 
strain or  abridge  the  liberty  of  speech,  or  of 
the  press."  Then  follows  that  which  relates 
to  criminal  prosecutions  for  libel,  to  the  ef- 
fect that  if  the  matter  charged  as  libelous  is 
true,  and  is  published  with  good  motives, 
and  for  justifiable  ends,  the  party  shall  be 
acquitted.  The  liberty  thus  given  is  to  pub- 
lish truth  with  good  motives  and  for  justi- 
fiable ends,  and  this  is  so  whether  the  pub- 
lication affects  government,  property,  or  in- 
dividuals. Not  that  this  Implfes  a  distinc- 
tion as  to  limitation  of  right  between  a 
newspaper  publisher  and  any  other  individu- 
al, for  the  publisher  Is  not,  at  common  law, 
privileged  as  such  in  the  dissemination  of 
news,  but  is  liable  for  what  he  publishes  In 
the  oamt  manner  as  any  other  Individual. 


But  It  Is  not  to  be  Inferred  that  the  publish- 
er is  subject  to  any  severer  rule  as  to  lia- 
bility. Townsend  on  Libel,  S  252.  Hence  it 
follows,  as  held  in  Henwood  v.  Harrison,  7 
L.  R.  C.  P.  606,  that  "the  fair  and  honest 
discussion  of  or  comments  upon  a  matter  of 
public  interest  is  In  point  of  law  privileged, 
and  Is  not  the  subject  of  an  action,  unless 
the  plaintiff  can  establish  malice."  The 
rule  is  more  fully  stated  by  Gray,  C.  X,  In 
Gott  V.  Pulslfer,  122  Mass.  235,  23  Am.  Rep. 
322:  "The  editor  of  a  newspaper  has  the 
right.  If  not  the  duty,  of  publishing  for  the 
information  of  the  public,  fair  and  reasona- 
ble comments,  however  severe  In  terms,  upon 
anything  which  Is  made  by  its  owner  a  sub- 
ject of  public  exhibition,  as  upon  any  other 
matter  of  public  interest;  and  such  a  publi- 
cation falls  within  the  class  of  privileged 
communications  for  which  no  action  can  be 
maintained  without  proof  of  actual  malice." 

[5]  A  recent  text-writer  indicates  an  opin- 
ion that  the  word  "privileged"  means  that 
the  words  are  not  defamatory — that  criti- 
cism Is  no  libel.  Newell  on  S.  &  L.  p.  506. 
Either  construction  vindicates  the  right 
See,  also,  the  comments  of  the  author  on 
the  general  subject  oq  pages  667  and  586. 
See,  also,  comments  of  Tovnisend,  in  his 
work  on  Libel  (section  252).  Also  Folkard's 
Starkie,  fi  255,  256. 

Attention  is  called  to  Mauk  ▼.  Brundage, 
68  Ohio  St  89,  67  N.  B.  152,  62  L.  R.  A.  477, 
as  Justifying  the  ruling  below.  We  think 
that  case  so  essentially  different  as  to  afford 
but  little,  If  any,  light  The  publication  di- 
rectly concerned  acts,  practice,  and  treat- 
ment of  his  patients  by  the  party  as  a  physi- 
cian, and  BO  affected  him  injuriously  in  his 
business;  in  no  sense  was  it  a  libel  upon 
his  property.  Nor  do  we  find  any'  Ohio  case 
on  an  exact  parallel  with  the  case  at  bar. 
Davis  v.  Brown,  27  Ohio  St  326,  was  for 
defamation  of  a  person.  The  court  held  that 
to  be  actionable  words  must  Import  either 
a  charge  of  an  Indictable  offense  Involving 
moral  turpitude  or  Infamous  punishment; 
or  impute  some  offensive  or  contagious  dis- 
ease calculated  to  deprive  a  person  of  soci- 
ety; or  tend  to  Injure  him  In  his  trade  or 
occupation — each  class  affecting  and  confined 
to  defamation  of  the  person.  That  is  not 
our  case.  The  other  Ohio  cases  cited  by  the 
counsel,  each  and  all,  involve  charges  against, 
or  defamation  of,  the  person;  not  one  of  the 
charges  is  directed  against  property.  Among 
the  cases  specially  referred  to  by  counsel 
Is  that  of  State  v.  Smlly,  37  Ohio  St  SO, 
41  Am.  Rep.  487.  That  was  a  criminal  pros- 
ecution upon  an  indictment  charging  the 
defendant  with  having  falsely  and  malicious- 
ly published  of  another  that  his  house  had 
been  searched,  under  legal  process,  for  the 
discovery  of  goods  recently  stolen,  and  sup- 
posed to  be  there  secreted.  This  court  held 
the  publication  to  be  a  llbeL  There  Is  a  dis- 
cussion in  the  opinion  as  to  certain  dis- 
tinctions that  exist  between  words  spoken 
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and  the  same  words  written  and  published. 
These  distinctions  are  recognized  by  the  text- 
writers  and  by  certain  decisions;  but  as  we 
do  not  rest  our  conclusion  wholly  or  mainly 
on  cases  in  slander,  but  principally  upon 
cases  In  libel,  It  Is  not  necessary  to  pursue 
the  reasoning  upon  which  those  distinctions 
obtain.  As  to  this  criminal  case,  it  is  enough 
to  say  that  it  concerns  the  person  only,  and, 
in  its  facts,  there  is  no  sort  of  resemblance 
to  the  case  at  bar.  We  have  felt  it  safer 
to  adhere  to  what  we  conceive  to  be  the 
well-established  rules  respecting  actions  of 
this  general  character,  rather  than  seek  to 
extend  or  enlarge  them,  and  in  this  course 
we  but  follow  the  policy  of  decisions  begin- 
ning with  Wilson  y.  Bobbins,  Wright,  40,  fol- 
lowed by  Alfele  v.  Wright,  17  Ohio  St.  238, 
93  Am.  Dec.  615,  and  of  Davis  v.  Brown, 
supra,  where  comment  in  both  the  other  cas- 
es Is  quoted  to  the  effect  that:  "We  feel 
neither  disposed  nor  authorized  to  extend 
the  innovation."  It  is  true  that  these  three 
cases  were  actions  in. slander,  and  that  the 
innovation  demanded  was  the  application  to 
words  ottered  concerning  a  man  rules  re- 
garding llahlllty  which  had  been  held  to  ap- 
ply to  words  uttered,  concerning  a  womsn, 
but  we  are  unable  to  perceive  why  any  dis- 
tinction should  be  made  as  to  the  matter  of 
policy  itself. 

[31  It  is  urged  by  the  learned  counsel  for 
defendant  in  error  that  this  court  should 
look  beyond  the  part  held  by  the  trial  court 
as  libelous  and  consider  the  entire  article  In 
determining  whether  at  the  conclusion  of  all 
the  evidence  a  verdict  should  have  been  di- 
rected. We  agree  with  this  claim  and  have 
examined  and  considered  the  entire  record. 
Such  consideration,  however,  leads  to  the 
conclusion  that  the  excluding  from  the  Jury 
of  certain  parts  of  the  article,  being  all  that 
part  except  the  paragraph  hereinbefore  quot- 
ed as  part  of  the  charge  to  the  jury,  save 
for  such  use  as  may  be  pertinent  for  an  un- 
derstanding of  the  statement  of  "The 'Laby- 
rinth" being  received  frigidly  in  Cleveland 
and  hissed  in  London,  was  entirely  proper, 
as  Is  shown  by  the  learned  judge's  opinion, 
.which  well  Justifies  the  withdrawal.  A  syn- 
opsis of  It  here  follows: 

There  Is  nothing  in  the  article,  says  the 
judge,  which  reflects  disparagingly  upon 
Miss  Nethersole's  private  character  or  which 
tends  to  subject  her  to  public  disgrace,  con- 
tempt, or  ridicule;  the  case  proceeding  only 
on  the  claim  that  she  had  suffered  injury  to 
her  business  and  profession.  When  one  of- 
fers a  production  or  performance  for  public 
exhibition,  he  submits  it  to  fair  and  reason- 
able criticism,  and,  unless  the  writer  passes 
beyond  the  limits  of  such  criticism,  bis  lan- 
guage cannot  be  held  to  be  libelous.  Wheth- 
er or  not  the  falsity  of  such  a  statement 
tends  to  prove  express  malice  need  not  be 
considered  here,  for,  even  though  the  state- 
ment as  to  the  hissing  of  "The  Labyrinth" 
in  London  be  tmtrue,  it  cannot  be  considered 


as  evidence  of  express  malice  In  respect  to 
criticism  which  is  otherwise  fair  and  reason- 
able. The  plays  all  treat  of  illicit  rtiations 
between  the  sexes.  They  all  present  situa- 
tions which  suggest  the  yielding  to  animal 
passions.  The  life  which  they  represent  is 
not  according  to  the  universally  accepted 
standards  of  morality  and  decency  of  con- 
duct It  may  be  that  intelligent  and  right- 
minded  persons  may  take  different  views  as 
to  the  tendency- of  sach  plays,  and  as  to  the 
policy  of  presenting  them.  Solne  may  say 
that  the  picture  of  the  consequence  of  an 
evil  life  will  deter  people  from  entering  upon 
such  a  life.  Others  may  say  that  such  a 
representation  gives  knowledge  of  evil  and 
suggests  thoughts  which  tend  to  wrongdoing 
Still  others  may  say  if  a  play  represents 
any  phase  of  life  it  should  be  Judged  wholly 
as  a  work  of  art  There  may  be  honest  and 
fair  criticism  from  either  standpoint  The 
true  test  is  whether  the  description  of  the 
plays  is  fairly  given,  and  whether  the  opin- 
ions expressed  are  such  as  may  be  reason- 
ably entertained  and  expressed  by  an  honest 
person.  Judged  by  this  test  there  can  be 
no  doubt  that  the  criticism  complained  of 
Is  fair  and  reasonable,  and  the  case  is  not 
one  where  different  minds  may  properly  ar- 
rive at  different  conclusions  In  respect  to  its 
fairness  and  reasonableness. 

For  these  and  cognate  reasons  his  honor 
excluded  from  the  Jury  all  parts  of  the  ar- 
ticle to  which  he  had  called  attention  ex- 
cept for  such  use  thereof  as  may  be  perti- 
nent for  understanding  the  statement  respect- 
ing the  hissing  of  "The  Labyrinth"  as  here- 
inbefore quoted.  Then  followed  a  holding 
to  the  effect  that  the  context  showed  that 
the  play  was  so  received  on  account  of  its 
character  as  described  in  the 'article,  and 
that  the  statement  was  not  privileged,  If 
nntme. 

This  opinion  makes  clear  the  narrow  mar- 
gin of  support  there  is  for  any  recovery  of 
damages  in  the  case.  It  rests  wholly  on  the 
theory  that  if  any  iwssible  damage,  how- 
ever remote  or  slight,  can  be  imagined  as 
coming  to  the  owner  of  property  by  a  libel 
upon  such  property,  a  case  is  made  for  an 
inquiry  of  damages  generally  by  the  Jury, 
though  no  special  damage  be  alleged  or  prov- 
en, and  although  the  published  words  do 
not  as  found  by  the  trial  court  naturally 
tend  to  expose  the  person  concerning  whose 
property  the  same  were  published,  to  public 
hatred,  contempt  or  ridicule,  or  deprive  her 
of  the  benefits  of  public  confidence  or  social 
Intercourse — a  conclusion  which  utterly  ob- 
literates and  destroys  the  distinction  as  af- 
fecting the  establishment  of  damages  be- 
tween a  libel  upon  the  person  and  a  libel 
upon  the  property  of  such  person,  while,  at 
the  same  time,  it  allows  nothing  by  way  of 
privilege  or  duty  to  the  public. 

Upon  the  question  of  actual  malice,  the 
record  shows  that  the  gentleman  who  was 
the  editor  of  the  paper  and  was  vioe  preai- 
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dent  of  tbe  company,  on  the  stand  teatified 
to  the  effect  tliat  no  malice  existed  on  the 
part  of  defendant,  showing  that  neither  be 
nor  the  others  of  the  managers  bad  any  111 
will  toward  the  plaintiff,  nor  did  the  witness 
know  of  that  article  before  It  was  publish- 
ed. The  dramatic  critic,  upon  the  stand, 
disclaimed  any  111  will  toward  tbe  plaintiff, 
and  any  intent  to  injure  her.  He  testified, 
also,  that,  when  be  wrote  the  article,  that 
relating  to  "The  Labyrinth"  as  well  as  the 
other  parts,  be  lielisTed  all  to  be  true;  that 
he  bad  been  told  of  the  tiondon  ihcident  by 
a  man  connected  with  tbe  stage,  and  had 
also  seen  a  dispatch,  or  cable,  from  London 
telling  of  the  same  incident.  No  evidence 
was  offered  in  contradiction  of  this  testimo- 
ny, or  to  establish  otherwise  the  charge  of 
actual  malice,  and  tbe  conclusion  Is  Justified 
that  tbe  accusation  as  to  actual  malice 
failed. 

[1]  We  suppose  tbe  rule  to  be  well  estab- 
lished that,  while  malice  Is  Implied  if  the 
publication  be  per  se  libelous,  yet,  if  not, 
and  malice  Is  alleged,  the  charge  must  be 
supported  by  evidence.  Ve  iJave  therefore 
a  case  where  there  is  a  published  criticism 
of  that  which  is  the  property  of  a  person, 
without  the  presence  of  actual  malice,  and 
without  proof  of  special  damage.  By  force 
of  the  authorities,  and  upon  reason,  we  hold 
that  such  a  case  presents  no  ground  Justify- 
ing a  verdict  in  damages.  To  hold  other- 
wise would  be  to  ignore  the  rule  respecting 
libels  against  property  shown  by  a  long  line 
of  decisions,  a  few  only  of  which  have  been 
heretofore  dted. 

[4]  Counsel  argue  that  tbe  plaintiff  below 
was  entitled  to  special  consideration  because 
she  is  a  woman,  and  dte  the  chivalrous  lan- 
guage of  Read,  J.,  in  Malone  v.  Stewart,  15 
Ohio,  321,  45  Am.  Dec.  677.  That  language 
was  manly  and  appropriate  In  that  kind  of 
a  case  (which  Involved  a  gross  slander  upon 
a  woman) ;  but  we  thinic  is  out  of  place  as 
applied  to  this  case.  Of  course,  the  plain- 
tur  below  had  the  same  right  to  considerate 
and  decorous  treatment  as  a  man  in  a  like 
situation  would  have  had  and  a  Just  and 
reasonable  award  of  damages  if  any  special 
damage  bad  been  proven ;  but,  the  matter 
being  strictly  a  business  enterprise,  she 
could  have  no  superior  right.  The  case  was 
given  to  the  Jury  in  a  way  to  permit  them, 
with  no  proof  of  special  damage,  and  almost 
without  guide  as  to  any  damage,  to  wander 
at  will  and  return  such  sum  as  imagination 
might  conjure  up,  and  the  amount  of  tbe 
Terdict  itself,  which  was  criticised  by  the 
trial  Judge  himself  as  to  amount,  shows  a 
lamentable  want  of  comprehension  of  the 
real  case  submitted.  It  is  a  pregnant  and 
significant  Instance  of  the  great  risk  ot 
giving  to  Juries  uniimlted  range  in  conten- 
tions of  this  kind.  Remembering,  however, 
that  the  plaintiff  was  present  at  the  trial, 
and  on  the  stand  a*  a  witness.  It  Is  not 


any  wonder  that,  giving  way  to  the  charm 
of  a  i:alented  and  captivating  woman,  the 
Jury  inclined  to  reach  into  the  till  of  what 
they  doubtless  considered  "a  soulless  corpo- 
ration," and  return  a  sum  one-fifth  of  which 
would  have  been  thought  adequate  had  the 
complaining  party  been  a  man.  It  Is  no 
answer  to  say  that  newspapers  often  ex- 
ceed the  bounds  of  falniees  and  decency  In 
comments  upon  people  and  their  private  af- 
fairs. EKery  Intelligent  reader  knows  that 
some  .papers  do,  and  cause  great  distress 
and  wrong  thereby,  but  others  are  scrupu- 
lous and  careful.  Nor  can  It  be  denied  that 
the  press  owes  a  duty  to  its  readers  in  re- 
gard to  Its  notices  of  the  theater  and  plays 
therein  presented.  The  theater  Is,  In  a 
sense,  a  public  institution;  that  is.  It  Is  a 
place  to  which  the  public  at  large  Is  invit- 
ed, subject  to  such  regulations  as  the  man- 
ager may  see  fit  to  adopt.  As  yet  the  press 
has  not  been  generally  excluded,  and,  while 
Its  representatives  are  permitted  to  be  pres- 
ent and  essay  notice  and  criticism  of  the 
performances  there  witnessed,  it  is  not  only 
their  privilege  but  their  duty  to  give  truth- 
ful accounts,  commendatory  when  Justified, 
deprecatory  if  required,  and,  while  such 
criticisms  are  fair  and  substantially  correct, 
the  newspaper  Is  not  only  not  blameworthy, 
but  is  thereby  rendering  a  valuable  service 
to  the  public.  It  will  be  a  sorry  day  when 
it  becomes  a  perilous  thing  for  a  newspaper 
to  Justly  characterize  as  demoralizing  many 
of  tbe  plays  nightly  presented  on  the  boards 
of  our  theaters  at  this  time,  and  It  Is  the 
duty  of  the  courts  to  see  that  the  rules  of 
law  are  not  so  applied  as  to  discourage  Just 
and  truthful  criticism. 

Other  errors  are  alleged  by  plaintiff  in 
error.  It  Is  not  necessary  to  notice  all  of 
them..  One,  however,  may  be  referred  to, 
viz.,  the  complaint  as  to  misconduct  of  coun- 
sel for  plaintiff  In  the  closing  argument  It 
consisted  of  a  question  put  to  opposite  coun- 
sel. We  regard  the  question  as  a  mistake; 
but,  for  that  matter,  the  counsel  himself 
seemed  to  see  It  in  that  light  at  the  time 
and  promptly  withdrew  It  It  Is  proper  to 
add  that  we  think  the  complaint  trivial 
rather  than  serious. 

We  are  of  opinion  that  the  motion  of  the 
defendant  below,  at  the  conclusion  of  all 
the  evidence,  to  take  the  case  from  the  Jury 
and  render  Judgment  for  the  defendant, 
should  have  been  sustained,  and  that  It  Is 
the  duty  of  this  court  now  to  render  the 
Judgment  that  the  common  pleas  should 
have  rendered.  Judgment  of  the  circuit 
court  and  of  the  conunon  pleas  will  be  re- 
versed, and  Judgment  will  be  entered  for  the 
plaintiff  in  error. 

Reversed. 

DAVIS,  PRICE,  JOHNSON,  and  DONA- 
HUE, JJ.,  concur. 
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STATE  T.  VADSB. 
(Supreme  Ck)urt  of  Ohio.    May  9,  1911.) 

(Syllaiut  lyg  the  Court.) 

Elections    (§    314*)— Griminai.    Offenses- 
Misconduct  OF  ElLEOTION    OFFICEBS. 

When  an  indictment  drawn  under  favor  of 
sections  2066-7,  2966-37,  and  2950,  Revised 
Statutes,  charges,  in  substance,  that  the  defend- 
ant, being  the  duly  appointed  and  qualified  pre- 
siding judge  at  an  election,  received  a  ballot 
offered  by  an  elector,  properly  folded,  to  be  by 
him  deposited  in  the  ballot  box;  and  theieupou 
the  defendant  unlawfully,  fraudulently,  know- 
ingly, and  willfully  unfolded  said  ballot  and 
looked  at  the  same  and  saw  for  what  persons 
said  elector  had  voted,  and  thereupon  disclosed 
to  certain  persons  how  and  in  what  manner  and 
for  whom  said  elector  had  marked  his  ballot 
and  voted,  such  indictment  charges  an  offense 
which  is  punishable  as  prescribed  in  section 
2960-46,  Revised  Statutes. 

[Ed.  Note.— For  other  cases,  see  Elections, 
Cent.  Dig.  §{  340,  341 ;  Dec  Dig.  S  314.*] 

Exceptions  from  Court  of  Common  Pleas, 
Ross  County. 

Joseph  Vause  was  Indicted  for  misconduct 
as  an  ofiScer  of  election.  From  an  order  sus- 
taining a  demurrer  to  the  indictment,  the 
State  excepts.    Exceptions  sustained. 

Peter  J.  Blosser,  Pros.  Atty.,  for  the  ex- 
ceptions.    James  I.   Boalger,  opposed. 

DAVIS,  J.  The  defendant  was  indicted 
for  mlscondnct  as  an  officer  of  election. 
There  were  two  counts  In  the  indictment 
The  two  counts  were  identical  except  as 
to  the  name  of  the  voter,  and  they  charged 
that  on  November  3,  1008,  at  an  election 
duly  authorized  and  held  In  Liberty  town- 
ship, in  Ross  county.  In  this  state,  for  the 
election  of  national,  state,  and  county  of- 
ficers, the  defendant,  James  Vause,  was  one 
of  the  duly  appointed,  qualified,  and  fictlng 
Judges  of  said  election,  and  was  the  presid- 
ing judge  thereof;  that  theretofore  the  de- 
fendant had  been  duly  sworn  by  a  person 
authorized  to  administer  oaths  that  he 
would  faithfully  discharge  the  duties  of 
judge  of  election  in  said  precinct,  and  that, 
if  he  gained  knowledge  as  to  how  an  elec- 
tor voted  at  said  election,  he  would  not 
disclose  the  same;  that  then  and  there, 
when  the  polls  were  open  for  the  reception 
of  votes  as  required  by  law,  a  duly  qualified 
elector,  duly  entitled  to  vote  in  said  pre- 
cinct, offered  to  and  did  vote  in  said  precinct 
and  presented  his  ballot  properly  folded  to 
the  defendant,  the  presiding  Judge,  to  be  by 
him  deposited  in  the  ballot  box;  that  there- 
upon the  defendant  unlawfully,  fraudulently, 
knowingly,  and  willfully  unfolded  said  bal- 
lot and  looked  at  the  same  and  saw  for  whom 
and  for  what  persons  said  elector  had  voted, 
and  thereupon  disclosed  to  one  Joseph  Vause 
and  other  persons  to  the  grand  Jurors  un- 
known how  and  in  what  manner  and  for 
whom  said   elector  had  marked  his  ballot 


and  voted,  contrary  to  the  form  of  the  stat- 
ute, etc.  The  defendant  demurred  to  the  in- 
dictment on  the  ground  that  the  facts  contain- 
ed in  each  of  the  counts  thereof  do  not  con- 
stitute an  offense  punishable  by  the  laws  of 
this  state.  The  court  of  common  pleas  sus- 
tained the  demurrer  and  discharged  the  de- 
fendant; and  the  case  comes  to  this  court 
on  a  bill  of  exceptions  by  the  prosecuting  at- 
torney. 

Two  questions  are  presented  by  these  ex- 
ceptions. They  are:  (1)  What  Is  the  duty 
of  a  Judge  of  election  so  far  as  that  duty  is 
referable  to  the  circumstances  of  this  case? 
(2)  What  is  the  penalty,  if  any,  prescribed 
for  violation  of  that  duty? 

The  answer  to  the  first  question  InToIvee 
a  consideration  of  sections  2966-7,  2966-37, 
and  2950,  Revised  Statutes,  as  they  were  ar- 
ranged and  numbered  when  this  indictment 
was  returned.  These  sections  of  the  stat- 
utes, as  we  think,  clearly  and  without  am- 
biguity disclose  the  mode  of  depositing  a 
ballot  by  the  elector,  its  reception  by  the 
presiding  officer,  and  the  duty  of  the  latter 
upon  receiving  the.  ballot  The  elector  shall 
fold  his  ballot  so  as  to  conceal  the  marks 
thereon  and  deliver  the  same,  so  folded,  to 
the  presiding  election  officer;  and  the  latter 
shall  upon  receipt  of  the  ballot  pronounce 
with  an  audible  voice  the  name  of  the  elec- 
tor, "and  if  no  objection  be  made  as  to  the 
right  of  such  elector  to  vote  •  •  •  he 
shall  immediately  put  the  ticket  into  the 
box  without  Inspectihg  the  names  written  or 
printed  thereon."  All  of  this  is  fully  in  ac- 
cord with  the  policy  of  the  original  Austra- 
lian ballot  law  (Act  April  30,  1891  [88  Ohio 
I.,aws,  p.  448])  as  expressed  in  its  title,  as 
follows :  "An  act  to  provide  for  the  mode  of 
conducting  elections,  to  insure  the  secrecy  of 
the  ballot  and  prevent  fraud  and  intimida- 
tion at  the  polls."  The  provisions  of  section 
2966-37,  Revised  Statutes,  are  found  in 
part  in  the  act  Just  now  cited,  and  will  be 
found  verbatim  in  the  act  amendatory  and 
supplementary  thereto  passed  April  18,  1892 
(89  Ohio  Laws,  p.  432,  i  22). 

We  will  consider  in  this  connection  the 
oath  which  Is  required  to  be  administered  to 
clerks  and  Judges  of  elections  (section  2066- 
7,  Revised  Statutes),  the  last  clause  of 
which  is  as  follows :  "And  I  further  solemn- 
ly swear  that  if,  in  the  discbarge  of  my  offi- 
cial duties,  I  gain  knowledge  as  to  how  any 
elector  voted  at  said  election  I  will  not  dis- 
close the  same."  It  is  contended  for  the 
defendant  that  this  oath  Imposes  no  obliga- 
tion on  the  clerk  or  Judge  taking  it  to  keep 
secret  the  knowledge  of  how  any  elector  vot- 
ed if  such  knowledge  was  acquired  by  a 
violation  of  law;  and  that  the  oath  applies 
only  to  knowledge  acquired  while  in  the 
performance  of  a  duty  imposed  by  law,  for 
example,  when  a  Judge  assists  a  blind  or  il- 
literate voter.    Casuistry  such  as  this  seems 
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to  deserve  ft  place  beside  the  Devil's  Qaota- 
Uons  of  Scripture,  for  It  Is  remarkable  as 
nrach  for  what  It  suppresses  as  for  what  It 
asserts.     The   assertion    Is:     "Nowhere    In 
this  act  Is  It  made  an  offense  for  the  Judge 
to  divulge  bow  a  person,  other  than  a  blind, 
Illiterate,  or  disabled  voter  voted.    *    *    • 
There  Is  no  duty  prescribed  In  such  act  for 
the  judge  to  keep  silent  as  to  the  manner 
In  which  any  other  elector  voted."    But  this 
reasoning  suppresses  and  Ignores  the   fact 
that  the  oath  Is  Just  as  obligatory  on  clerks 
of  elections  as  upon  judges,  and  that  clerks 
of  elections  have  nothing  to  do  with  blind, 
Illiterate,  or  disabled  voters.    Therefore  the 
Legislature,  In  prescribing  the  form  of  the 
oath,  was  not  contemplating  a  limitation  of 
Its  obligations  to  the  duty  of  a  judge  to  as- 
sist such  voters.    When  we  give  effect  to  the 
expressed  purpose  of  the  act  in  which  all  oi 
these  provisions  appeared  originally  or  have 
been  Incorporated  by  amendment,  namely,  "to 
insure  the  secrecy  of  the  ballot  and  prevent 
fraud    and    intimidation    at    the   polls,"    it 
would  rather  seem  to  be  the  legislative  In- 
tent to  impose  both  a  legal  and  a  moral 
duty,  with  solemn  sanctions,  to  keep  secret 
the  knowledge  of  how  an  elector  voted,  how- 
ever that  knowledge  may  be  acquired,  during 
the  time  the  oflScer  Is  exercising  the  func- 
tions of  his  ofiBce,  whether  the  knowledge  be 
acquired  legitimately  or  by  accident  or  by 
violation  of  legal  duty.    Since  the  defendant 
Insists  upon  the  strict  construction  of  the 
language  of  this  statutory  oath,  It  Is  proper 
to  say  that  we  do  not  violate  precedent  in 
our  construction.     In  Barker  v.   State,  69 
Ohio  St  68,  68  N.  E.  675,  Spear,  J.,  said: 
"We  are  quite  aware  that  the  rule  of  law 
and  of  this  court  Is  that  a  statute  defining 
an  offense  is  not  to  be  extended  by  construc- 
tion to  persons  not  within  its  descriptive 
terms,  yet  it  is  just  as  well  settled  that 
penal  provisions  are  to  be  fairly  construed 
according  to  the  expressed  legislative  intent, 
and  mere  verbal  nicety,  or  forced  construc- 
tion, is  not  to  be  resorted  to  in  order  to  ex- 
onerate persons  plainly  within  the  terms  of 
the  statute."     And  in  Conrad  v.  State,  75 
Ohio  St.  52,  78  N.  B.  957,  6  Li  R.  A.  (N.  S.) 
1154,  It  was  held  that  the  rule  as  to  strict 
constrnctlon  of  penal  statutes  does  not  re- 
quire the  courts  to  go  to  the  extent  of  de- 
feating the  purpose  of  the  statute  by  a  se- 
verely technical  application  of  the  rule. 

But  is  the  contention  of  defendant  correct 
that  there  Is  no  penalty  prescribed  for  the 
violation  of  the  duties  so  imposed  by  sec- 
tion 2966-37,  Revised  Statutes,  and  section 
2950,  Revised  Statutes?  The  defendant  calls 
to  his  aid  the  rule  that  a  penal  statute  must 
be  strictly  construed  and  strenuously  in- 
sists that  the  words  'this  act"  in  section 
2966-16,  Revised  Statutes,  limit  the  opera- 
tion of  that  section  to  the  duties  defined  In 
tbe  act  In  which  It  appears  In  Its  present 


form,  and  that  It  cannot  be  applied  to  any 
others,  even  though  they  may  have  become 
by  amendment  a  part  of  the  statute  In  which 
this  penal  section  is  found.  This  proposi- 
tion Is  not  tenable.  The  penal  section  2966- 
46  In  all  of  its  essential  features  appears  tn 
the  original  ballot  law  already  cited.  Act 
April  30,  1891  (88  Ohio  Laws,  p.  449,  i  21). 
It  appears  again,  exactly  as  it  was  when  the 
offense  here  charged  was  committed,  in  the 
act  amendatory  of  and  supplementary  to  the 
foregoing,  also  referred  to  above  (Act  April 
18,  1892  [89  Ohio  Laws,  p.  432]).  So  that  by 
the  original  enactment  and  by  amendment, 
sections  2966-7,  2966-37,  and  2966-46,  Re- 
vised Statutes,  were  blended  into  one  con-' 
slstent  and  harmonious  whole.  Section  2950, 
Revised  Statutes,  first  appears  in  50  Ohio 
Laws,  p.  311,  and  was  carried  along  until 
April  23,  1904,  when,  along  with  the  sections 
before  mentioned,  it  .became  part  of  the  Re- 
vised Laws  of  Ohio  relating  to  conduct  of 
elections,  by  act  of  that  date:  "To  revise 
the  laws  of  Ohio  relating  to  the  conduct 
of  elections  •  ♦  ♦  and  to  amend,  repeal 
and  supplement  certain  laws  and  sections  of 
the  Revised  Statutes  of  Ohio  herein  named." 
Act  AprU  23,  1904  (97  Ohio  Laws,  p.  185). 
Therefore  the  whole  contention  of  defendant 
as  to  these  sections  falls  before  the  settled 
rule  that  the  whole  statute  after  an  amend- 
ment has  the  same  effect  as  If  re-enacted 
with  the  amendment  McKlbben  v.  Lester,  9 
Ohio  St.  628 ;  State  ex  rel.  v.  Cincinnati,  62 
Ohio  St.  419,  40  N.  B.  608,  27  L.  R.  A.  737; 
36  Cyc.  1164,  1165. 

The  demurrer  to  the  indictment  ought  to 
have  been  overruled;  and,  since  we  hold 
that  the  acts  charged  are  punishable  under 
section  2966-46,  Revised  Statutes,  it  Is  un- 
necessary to  review  the  case  with  reference 
to  section  7058,  Revised  Statutes. 

Exceptions  sustained. 

SPBAR,  a  X,  and  SHAUCK,  PRICE, 
JOHKSON,  and  DONAHUE,  JJ.,  concur. 


m  Oh.  St  294) 
CRAWFORD  V.  ZEIGLER   et  al. 
(Supreme  Court  of  Ohio.     May  31,  1911.) 

(ByXlabiu  ly  the  Court.) 

Executors   and   Administbatoks   (5  516*)— 
Accounting — Conclusiveness. 

After  the  expiration  of  the  eight  months 
allowed  by  section  6187,  Revised  Statutes,  for 
filing  exceptions  when  the  account  is  settled  In 
the  absence  of  a  person  interested  and  without 
actual  notice  to  him,  the  judgment  of  a  probate 
court  settling  the  final  account  of  an  executor 
or  an  administrator  becomes  absolute  and  con- 
clusive and  cannot  be  attacked,  except  for  fraud 
of  the  prevailing  party. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent.  TOg.  {  2199;  Dec. 
Dig.  §  516.*] 


*For  other  cases  s«e  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Die.  Key  No.  Series  ft  Rep'r  Indeze* 
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Error  to  Circuit  Court,  Lawrence  County. 

Petition  of  Wolfang  H.  W.  Zlegler  and 
others  against  William  H.  Crawford,  admin- 
istrator, to  open  account  filed  by  said  ad- 
ministrator. Judgment  of  the  common  pleas 
dismissing  the  petition  was  modified  on  ap- 
peal, and  the  administrator  brings  error, 
and  the  petitioners  assign  cross-error.  Re- 
versed. 

On  the  second  day  of  August,  1900,  Wil- 
liam H.  Crawford  was  appointed  by  the 
probate  court  of  Lawrence  county,  Ohio,  ad- 
ministrator with  the  will  annexed  of  the  es- 
tate of  Elizabeth  Mueller,  deceased,  gave 
bond,  and  entered  upon  his  duties  as  such. 
In  the  process  of  the  settlement  of  the  es- 
tate, he  filed  fire  several  accounts;  the  last 
or  final  account  being  filed  on  November  15, 
1904.  In  these  separate  accounts  there  was 
an  additional  allowance  made  to  said  ad- 
ministrator for  extra  services  performed  in 
the  administration  of  said  estate,  and  In 
several  of  said  accounts  there  was  an  al- 
lowance made  to  him  for  counsel  fees  claim- 
ed by  him  to  have  been  expended  in  the  In- 
terest of  said  estate.  On  the  30th  day  of 
March,  1906,  Wolfang  H.  W.  Zelgler  and 
others,  heneflclarles  under  the  will  of  Eliz- 
abeth Mueller,  deceased,  filed  their  petition 
In  the  common  pleas  court  of  Lawrence 
county,  Ohio,  against  William  H.  Crawford, 
William  H.  Crawford,  as  administrator  with 
the  will  annexed  of  the  estate  of  Elizabeth 
Mueller,  deceased,  and  certain  other  bene- 
ficiaries under  the  will  of  Elizabeth  Mueller, 
deceased,  who  refused  to  joid  as  plaintiffs. 
This  petition  contained  five  separate  causes 
of  action,  each  cause  of  action  being  found- 
ed upon  the  separate  accounts  respectively 
filed  by  said  administrator,  asking  that 
said  accounts  should  be  opened  up  and  the 
amounts  allowed  to  said  administrator  for 
extra  compensation  and  allowed  him  for 
counsel  fees  be  not  allowed,  and  he  be  or- 
dered to  account  for  the  same  and  distribute 
the  same  to  the  legatees  and  next  of  kin 
of  said  decedent;  averring  that  the  allow- 
ance of  the  same  had  been  procured  by 
false  and  fraudulent  representations,  con- 
cealments, and  acts  of  said  administrator; 
averring  that  said  administrator  gave  no 
actual  notice  of  the  filing  of  either  of  said 
accounts,  or  the  date  of  the  hearing  or  al- 
lowance thereof,  or  either  of  them;  that 
said  plaintiffs  had  no  knowledge  that  said 
fifth  and  final  account  had  been  allowed, 
confirmed,  or  settled,  or  that  distribution 
of  said  estate  had  been  ordered  by  the  pro- 
bate court,  and  that  they  had  no  such 
knowledge  until  eight  months  after  the  same 
was  allowed;  that  plaintiffs  did  not  have 
knowledge  or  notice  of,  or  discover  any  of, 
said  acts  or  frauds  herein  complained  of 
until  more  than  eight  months  after  Decem- 
ber 26,  1904,  and  that  neither  or  any  of  said 
fraudulent  representations,  concealments, 
and  acts  were  presented  to  or  passed  upon 


at  such  hearing,  allowance,  conflrmatton,  or 
settlement  of  said  fifth  and  final  account 
Said  petition  also  averred  that  a  large  ma- 
jority of  these  beneficiaries  were,  and  are, 
residents  of  Germany,  and  were  represented 
In  the  United  States  by  the  Imperial  Oerman 
consul  located  at  Cincinnati,  Ohio,  and  by 
attorneys  appointed  by  said  consul  who  re- 
sided at  Cincinnati,  Ohio;  that  said  Craw- 
ford knew  the  residence  and  addresses  of 
said  plaintiffs  and  of  their  respectlTe  coon- 
sel  and  representatives.. 

A  demurrer  to  this  petition  was  overruled. 
William  H.  Crawford,  personally,  and  as  ad- 
ministrator, filed  his  answer,  admitting  hia 
appointment  as  administrator  with  the  will 
annexed  of  the  estate  of  Elizabeth  Mueller, 
deceased;  that  the  defendants  were  repr». 
sented  by  the  imperial  German  consul  locat- 
ed at  Cincinnati,  Ohio,  and  by  attorneys  ap- 
pointed by  said  consul,  and  that  some  of  the 
plaintiffs  and  defendants  were  nonresidents 
of  Ohio;  admitting  the  filing  of  each  of  said 
accounts  and  the  allowance  to  him  as  a 
credit  of  the  several  items  complained  of  in 
said  petition;  and  denying  that  he  was 
guilty  of  any  fraud  or  concealment,  false 
representation,  or  bad  faith  in  any  partic- 
ular; averring  that  plaintiffs  had  actual 
knowledge  of  the  filing  and  settlement  In 
the  probate  court  of  Lawrence  county,  Ohio, 
of  each  and  all  of  said  accounts  and  made 
no  objections  thereto,  either  at  the  time  or 
within  eight  months  thereafter,  and  that 
no  exceptions  were  ever  filed  by  said  plain- 
tiffs to  any  of  said  accounts,  or  either  of 
them,  and  averring  that  the  Judgment  of 
the  probate  court  was  a  final  Judgment,  bind- 
ing and  conclusive  upon  said  plaintiffs. 

To  this  answer  the  plaintiff  filed  a  denial 
as  to  the  knowledge  and  notice  of  the  filing 
in  the  probate  court  of  the  various  accounts 
mentioned  in  the  petition  within  eight 
months  after  the  same  were  filed  and  set- 
tled; denying  they  had  opportunity  to  file 
any  objections  or  exceptions  thereto  within 
eight  months,  thereafter;  and  that  the  fraud 
was  not.  discovered  by  them  until  after  the 
expiration  of,  eight  months. 

Upon  the  issue  so  Joined,  the  common 
pleas  court  found  for  the  defendant,  dismiss- 
ing plaintiff's  petition,  with  costs.  An  ap- 
peal was  taken  to  the  circuit  court  of  I^aw- 
rence  county,  and  that  court  found  generally 
on  the  Issues  Joined  for  the  defendant,  ex- 
cept as  to  the  allownnce  to  said  defendant 
In  his  third  account  of  the  sum  of  $1,000 
for  extra  services,  but  did  allow  him  $100 
for  such  services,  and  ordered  and  directed 
that  he  account  for  the  other  $900,  and  er- 
ror is  prqsecuted  to  this  court  to  reverse 
that  Judgment  of  the  circuit  court.  The 
plaintiffs  below  file  a  cross-petition  in  error, 
also  seeking  to  reverse  the  Judgment  of  the 
drcwlt  court.  The  circuit  court  upon  re- 
qnefst  of  all  parties  to  the  suit  made  a  sep- 
arate finding  of  facts,  but  these  findings  aia 
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Of  Bach  length  that  It  la  not  practical  or 
necessary  to  copy  them  in  fall  here.  It  Is 
safficlent  to  say  that  these  findings  favor  the 
contention  of  the  plaintiff  in  error  as  to 
each  cause  of  action,  except  as  to  the  one 
Iteni  in  the  third  account  of  $1,000  additional 
allowance  for  extraordinary  services,  which 
amount  It  finds  to  be  excessive  and  reduces 
the  same  to  $100. 

The  court  also  specifically  finds  that  the 
Items  of  charges  in  the  first,  second,  fourth, 
and  fifth  accounts  were  not  excessive,  and 
that  the  administrator  was  not  guilty  of 
any  of  the  fraud  set  out  in  the  first,  second, 
fourth,  and  fifth  causes  of  action.  The  court 
also  finds  that  Crawford's  correspondence 
concerning  said  estate  was  fall,  direct,  hon- 
est, fair,  and  responsive  to  all  Inquiries  on 
betialf  of  the  heirs  of  said  estate,  and  free 
from  any  deceit  or  concealment,  and  said 
Ciwrespondence  was  not  false  or  frandnlent 
In  reference  to  the  Item  of  $1,000  allowed 
for  extraordinary  services,  the  court  finds 
as  follows:  "And  we  further  find  from  the 
evidence  adduced  upon  this  trial  as  to  the 
Issue  Joined  as  to  the  $1,000  extra  compensa- 
tion or  allowance  to  said  Crawford,  as  such 
administrator,  that  said  Crawford  did  per- 
form extra  services,  which  we  find  were  of 
the  value  of  $100,  and  this  coart  finds  that 
the  allowance  of  $1,000,  as  snch  extra  com- 
pensation to  said  Crawford,  to  be  grossly 
excessive,  fraudulent,  and  out  of  proportion 
to  the  extra  services  we  find  said  Craw- 
ford rendered  as  such  administrator,  to  the 
amount  of  $900,  and  that  said  settlement  of 
said  third  account  as  to  said  administrator's 
extra  allowance  should  be  opened  up  and 
^he  judgment  of  approval  by  said  probate 
court  set  aside,  and  that  said  Crawford 
should  be  charged  with  $000  in  addition  to 
the  balance  found  In  his  hands  as  shown 
by  said  third  account,  and  we  find  no  other 
excessive  charge  or  charges  and  no  fraud 
or  concealment  as  is  set.  out  in  said  third 
cause  of  action,  or  otherwise  as  to  said 
third  account." 

"Eleven.  The  court  also  further  finds  that 
on  February  12,  1005,  counsel  for  said  heirs 
of  said  Elizabeth  Mueller,  deceased,  came 
from  Cincinnati  to  Ironton,  Ohio,  and  saw 
and  examined  all  of  said  accounts  at  the 
probate  office  in  Lawrence  county,  Ohio, 
and  had  actual  notice  of,  and  knew  of,  the 
cliarges  therein  contained,  which  are  now 
complained  of,  and  that  said  plaintiffs  and 
neither  of  them  filed  exceptions  within  eight 
months  from  the  allowance  and  settlement 
of  said  fifth  and  final  account" 

A.  R.  Johnson,  for  plaintiff  in  error.  Ju- 
lius L.  Anderson  and  Powell  &  Smiley,  for 
defendants  in  error. 

DONAHUE,  J.  (after  stating  the  facts  as 
above).'  The  first  question  arising  upon  the 
record  Is  the  right  of  the  plaintiffs  below  to 
maintain  this  suit     Section  8  of  article  4 


of  the  Constitution  of  OIilo  provides  that: 
"The  probate  court  shall  have  Jurisdiction 
in  probate  and  testamentary  matters,  the  ap- 
pointment of  administrators  and  guardians, 
the  settlement  of  the  accounts  of  executors, 
administrators  and  guardians.  ♦  ♦  • "  Sec- 
tion S24,  Revised  Statutes  (section  10,^2, 
General  Code),  provides  that  probate  courts 
shall  have  Jurisdiction  "to  direct  and  control 
the  conduct  and  settle  the  accounts  of  execu- 
tors and  administrators,  and  order  the  distri- 
bution of  estates."  Section  6187,  Revised 
Statutes  (section  10,834,  General  Code),  pro- 
vides that:  "When  an  account  is  settled  in  the 
absence  of  any  person  adversely  interested, 
and  without  actual  notice  to  him,  the  ac- 
count may  be  opened,  on  his  filing  exceptionfl 
to  the  account  at  any  time  within  eight 
months  thereafter;  and  upon  every  settle- 
ment of  an  account  by  an  executor  or  ad- 
ministrator, all  bis  former  accounts  may  be 
so  far  opened  aa  to  correct  any  mistake  or 
error  therein;  excepting  that  any  matter 
of  dispute  between  two  parties,  which  had 
been  previously  heard  and  determined  by 
the  court,  shall  not  be  again  brought  Into 
question  by  either  of  the  same  parties  with- 
out leave  of  the  court    •    •    • " 

This  fifth  and  final  account  of  the  admin- 
istrator was  filed  on  the  19th  day  of  Novem- 
ber, 1904,  and  was  settled  by  the  probate 
court  on  the  26th  day  of  December,  1004. 
The  eleventh  finding  of  the  circuit  court 
1b  to  the  effect  that  counsel  for  defendants 
in  error,  who  were  plaintiffs  below,  came 
from  Cincinnati  to  Ironton,  Ohio,  on  the  12th 
day  of  February,  1005,  and  then  saw  and 
examined  all  of  said  accounts  at  the  probate 
office  in  Lawrence  county,  Obio,  and  then 
bad  actual  notice  of,  and  knew  of,  the  al- 
lowance of  the  items  therein  contained 
which  are  now  complained  of,  and  that  said 
plaintiffs  and  neither  of  them  filed  excep- 
tions within  eight  months  of  the  settlement 
of  said  fifth  and  final  account 

It  is  true  that  the  cross-petition  In  this 
case  seeks  to  reverse  these  findings,  for  the 
reason  that,  they  are  not  sustained  by  any 
evidence;  but  It  clearly  appears  that  this 
particular  finding  Is  fully  sustained  by  the 
evidence,  and  that  counsel  for  the  plaintiffs 
below  knew  within  a  very  short  time  after 
the  settlement  of  the  final  account  Just 
what  allowances  had  been  made  to  the  ad- 
ministrator for  extra  compensation  and  for 
counsel  fees  for  services  In  behalf  of  said 
estate,  and  if  these  allowances  seemed  ex- 
cessive to  them,  or  to  their  clients,  ample 
remedy  was  prpvided  by  section  6187,  con- 
ditioned only  that  exceptions  should  be  filed 
within  eight  months  next  after  the  settle- 
ment of  said  account  and  upon  the  hearing 
of  such  exceptions  all  the  former  accounts 
could  have  been  opened  up  and  corrected, 
but  after  the  expiration  of  eight  months  the 
Judgment  of  the  probate  court  settling  said 
several    accounts,    and   said    final    account; 
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could  only  be  attacked  for  fraud  In  procur- 
ing that  Judgment  Elchelberger  y.  Gross, 
42  Oblo  St.  549. 

Tbls  court  bas  many  times  declared  tbat 
"tbe  probate  courts  of  Ohio  are  In  the  full- 
est sense  courts  of  record;  they  belong  to 
the  class  whose  records  Import  absolute  ver- 
ity, that  are  competent  to  decide  their  own 
Jurisdiction,  and  to  exercise  it  to  final  Judg- 
ment, without  setting  forth  the  fact  and 
evidence  on  which  It  is  rendered."  Schroyer, 
Guardian,  v.  Richmond  et  al.,  16  Ohio  St 
4S6;  Railroad  Co.  v.  Village  of  Belle  Centre, 
48  Ohio  St  27S,  27  N.  E.  464;  Railroad  Co. 
V.  O'Hara,  48  Ohio  St  343,  28  N.  E.  175. 

From  the  findings  of  the  circuit  court,  it 
appears  tbat  these  plaintiffs  and  their  coun- 
sel were  fully  advised  that  this  Judgment 
was  entered  against  them,  but,  instead  of 
availing  themselves  of  tbe  method  provided 
by  the  statute,  they  did  absolutely  nothing 
nntll  after  the  expiration  of  the  eight 
months  limited  for  the  filing  of  exceptions, 
as  provided  In  section  6187,  Revised  Stat- 
utes. 

It  is  the  policy  of  tbe  law  that  all  con- 
troversies should  reach  speedy  determina- 
tion. The  peace  of  society  demands  that  the 
Judgment  of  every  court  having  Jurisdiction 
of  a  cause  should  be  a  final  adjudication  of 
tbat  cause,  unless  it  is  reversed  or  vacated 
in  the  manner  and  by  the  methods  provided 
therefor.  The  statutes  limiting  the  time 
in  wblda  various  actions  may  be  brought,  or 
limiting  the  time  in  which  an  appeal  may  be 
taken,  or  a  prosecution  in  error  instituted, 
may  seem  to  work  a  hardship  in  some  partic- 
ular case,  but  these  laws  are  wholly  benefi- 
cial to  society  at  large  and  undoubtedly  pre- 
vent the  perpetration  of  many  wrongs.  When 
an  individual  is  fully  advised  of  his  rights  and 
fully  advised  that  these  rights  have  been  in- 
vaded or  denied  him,  it  becomes  his  duty  to 
avail  himself  of  the  remedy  the  law  affords 
within  the  time  provided  for  such  remedy. 
In  this  particular  case  this  estate  was  In 
process  of  settlement  for  many  years.  Each 
particular  account  was  filed  at  the  time  the 
statute  required  it  should  be  filed.  These 
plaintiffs  and  their  counsel  are  presumed  to 
know  that  these  accounts  would  be  filed,  and 
it  was  their  duty  to  give  such  attention  to 
this  business  in  which  they  had  such  a  vital 
interest  as  would  Inform  them  in  reference 
to  the  progress  of  the  settlement  of  this  es- 
tate. That  they  did  not  do  so  is  their  folly 
and  their  misfortune. 

Tbe  Judgment  of  tbe  probate  court  Is  Just 
as  conclusive  and  binding  upon  the  parties 
as  would  be  tbe  judgment  of  any  other  court 
and  before  the  Judgment  of  any  court  can  be 
opened  up  and  set  aside  it  must  appear,  first, 
that  the  court  had  not  Jurisdiction  of  the 
parties  to  the  action,  or  of  the  subject-mat- 
ter of  tbe  suit,  or,  second,  that  the  Judgment 
was  obtained  by  fraud  of  the  prevailing  par- 
ty. It  is  urged  by  counsel  for  defendant  in 
error  that  a  practice  has  grown  up  in  that 


county  of  allowing  laorMtant  fees  to  admin- 
istrators and  their  counsel.  If  that  be  true. 
It  Is  a  deplorable  condition  of  affairs,  but 
the  law  furnishes  ample  remedy  for  tbe  cor- 
rection of  these  abuses,  and  the  fact,  if  it  is 
a  fact,  that  these  abuses  do  exist  would  not 
Justify  this  court  In  disregarding  the  Consti- 
tution or  tbe  law  of  the  state.  If  the  pro- 
bate court  Is  not  tbe  proper  forum  in  which 
accounts  of  executors  and  administrators 
should  be  settled,  then  tbe  remedy  lies  in  a 
change  of  the  Constitution,  and  not  In  ig- 
noring its  provisions ;  therefore,  unless  frand 
has  been  shown,  the  Judgment  of  this  pro- 
bate court  settling  these  several  accounts 
must  control. 

The  circuit  court  found  upon  the  evidence 
squarely  against  the  contention  of  plaintiffs 
that  the  ac^ministrator  was  guilty  of  fraud, 
false  pretenses,  and  concealment,  and  we  are 
not  disposed  to  say  thac  these  findings  are 
not  sustained  by  evidence. 

The  circuit  court  does  find  that  the  allow- 
ance of  $1,000  extra. compensation  was  gross- 
ly excessive,  fraudulent,  and  out  of  propor- 
tion to  the  extra  services  the  administrator 
rendered,  but  it  does  find  that  the  adminis- 
trator did  render  extra  services  and  was  en- 
titled to  extra  compensation.  Tbe  circuit 
court  differed  with  the  probate  court  only 
as  to  the  amoimt  tbat  ought  to  have  been  al- 
lowed. There  Is  no  finding  tbait  the  admin- 
istrator procured,  through  fraud  or  false  rep- 
resentations or  collusion,  the  probate  court 
to  make  such  an  allowance,  but  rather,  by 
reason  of  It  being  so  grossly  out  of  propor- 
tion to  tbe  services  rendered,  that  that  fact 
of  Itself  makes  it  fraudulent  It  .will  be  re- 
membered tbat  this  is  not  an  error  proceed- 
ing or  an  appeal  from  tbe  Judgment  of  tbe 
probate  court  settling  these  accounts,  but  is 
an  action  to  open  up  the  Judgment  of  the 
probate  court  for  fraud  in  procuring  the 
same.  Tbe  mere  fact  that  tbe  circuit  court 
in  this  character  of  case  disagrees  with  the 
probate  court  as  to  the  amount  that  should 
have  been  allowed  would  not  Justify  it  in 
substituting  its  own  Judgment  for  tbat  of 
the  probate  court  It  must  first  find  and  de- 
termine tbat  this  Judgment  was  procured  by 
fraud,  before  it  is  authorized  to  open  up  and 
set  aside  the  Judgment ;  and,  while  the  fact 
tbat  such  allowance  is  grossly  out  of  propor- 
tion to  the  value  of  the  extra  services  ren- 
dered is  some  evidence  of  fraud,  it  does  not 
necessarily  show  that  the  Judgment  was  pro- 
cured by  fraud,  or  by  collusion  with  the 
court  If  the  circuit  court  had  found  that 
no  services  were  performed,  then  there  would 
be  nothing  upon  which  to  predicate  tbe  Judg- 
ment of  tbe  probate  court  making  tbe  allow- 
ance of  $1,000,  and  it  would  follow  as  a  log- 
ical, as  well  as  a  legal,  conclusion,  that  the 
Judgment  must  have  been  fraudulently  ob- 
tained ;  but,  having  found  that  there  was  a 
basis  for  tbe  Judgment  of  the  probate  court; 
and  that  court  having  by  tbe  Constitution 
and  the  laws  of  tbls  state  Jurisdiction  to  In- 
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qnlre  and  determine  tbe  amonnt  of  extra 
compensation  to  whldi  the  administrator  la 
entitled,  the  judgment  of  the  probate  court 
Imports  absolute  verity,  and  can  only  be 
avoided  by  proof  of  actual  fraud  In  obtaining 
.the  8am& 

The  fact  that  the  drcuit  court  baa  not 
found  any  fraud,  but,  on  the  contrary,  found 
that  there  was  no  fraud,  disposes  of  any 
questions  that  might  be  raised  on  the  rross- 
petltlon.  Having  made  such  finding,  It  should 
have  entered  a  Judgment  dismissing  plain- 
tiffs' petition  at  their  costs.  For  Its  error 
in  falling  to  do  so,  the  judgment  of  the  dr- 
cnlt  court  opening  op  the  third  account  and 
reducing  the  allowance  from  $1,000  to  $100 
Is  reversed,  set  aside,  and  held  for  naught, 
cross-petition  of  defendants  In  error  dismiss- 
ed, and  judgment  for  plaintiff  In  error,  and 
judgment  for  plaintiff  In  error  on  the  facts 
found  by  the  circuit  court 

Judgment  reversed. 

SPEAR,  0.  J.,  and  DAVIS,  8HAUCK, 
PRICE,  and  JOHNSON,  JJ.,  concur. 


am  Han.  sn) 

ATTORNEY  QEJNERAL  v.  RArFBRTJ. 

(Supreme   Judicial    Court   of  Maasachasetta. 

Suffolk.    June  20,  1911.) 

Taxation  (i  890*)— Ihrkbitanok  Tax  — Iaa- 

BILITT   OF   EXECXJTBIX. 

An  executrix,  who  distributes  property  lia- 
ble to  the  inheritance  tax,  which  has  not  been 
paid,  is  not  protected  from  liability  by  the  de- 
cree of  distribution  of  the  probate  court  under 
which  it  acted,  tbou«h  it  had  JurlBdlction,  and 
the  decree  of  distribution  and  decree  allowing 
accounts  were  all  properly  entered,  and  she  act- 
ed in  good  faith. 

[E^d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  i  1711;  Dec  Dig.  i  890.*] 

Appeal  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Information  In  equity  by  the  Attorney 
General  on  the  relation  of  Elmer  A.  Stevens, 
Treasurer  and  Receiver  General  for  the 
Commonwealth,  against  Ann  Rafferty.  From 
K  decree  for  Informant,  respondent  appeals. 
Affirmed, 

J.  P.  Leahy  and  F.  T.  Iieahy,  for  appel- 
lant J.  M.  Swift  Atty.  Gen.,  and  Andrew 
Marshall,  Asst  Atty.  Gen.,  for  appellee. 

MORTON,  J.  The  respondent  admits  that 
some  of  the  property  distributed  by  her  was 
subject  to  an  inheritance  tax  under  St  1891, 
c  425,  and  that  the  tax  has  never  been 
paid.  She  contends  that  she  Is  protected 
from  liability  by  the  decrees  of  distribution 
of  the  probate  court  under  which  she  acted. 
It  Is  not  disputed  that  the  probate  court  had 
Jurisdiction  of  the  estate  and  we  assume  in 
the  respondent's  favor  that  the  decrees  of 
distribution  and  the  decrees  allowing  her  ac- 
<;oants  were  all  properly  entered  and  that 


she  acted  In  good  faith.  No  reference  was 
made  to  the  Inheritance  tax  in  any  of  the 
proceedings.  Since  this  case  was  argued  the 
case  of  Attorney  General  ▼.  Stone,  209  Masa 
186,  95  N.  B.  395,  has  been  decided.  The 
precise  point  here  raised  was  the  subject 
of  consideration  in  that  case,  and  was  de- 
termined adversely  to  the  respondent  It 
Is  unnecessary,  we  think,  to  do  more  than 
refer  to  that  case.  We  may  add  that  no 
question  is  raised  in  regard  to  Interest  and 
we  have  no  means  of  knowing  whether  It 
was  computed  In  this  case  according  to  the 
rule  laid  down  In  that  case  or  not 
Decree  affirmed. 


(209  Han.  Kl) 

GEORGE  O.  FOX  CO.  v.  BEST  BAKING 

CO.  et  al. 

SAME  V.  FRIEND  et  al. 

(Supreme  Judicial  Court  of  Massachnsettk 

Suffolk.    June  19,  1911.) 

1.  Tbade-Mabks  and  Tbadb-Namxs  (I  76*) 
—Unfair  Competition— Imitation. 

Where  the  court  found  that  loaves  of  bread 
made  by  the  defendant  were,  except  for  slight 
differences  in  the  labels,  substantially  the  same 
in  appearance  as  those  long  made  and  advertis- 
ed by  plaintiff,  it  was  error  to  find  that  such 
imitation  was  not  likely  to  deceive  (he  ordinary 
purchaser,  or  to  constitute  an  instrument  of 
fraud  in  the  hands  of  a  retail  dealer. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  i  86;  Dec  Dig. 
i  76.*] 

2.  Tbadb-Mabks  and  Trade-Names  (|  70*>— 
Unfaib    Competition— Imitation. 

The  ruling  that,  where  plaintiff  had  long 
made  and  extensively  advertised  loaves  of  bread 
of  certain  shape  under  a  certain  name,  another 
was  not  entitled  to  make  loaves  of  the  same 
shape  without  differentiating  by  mark  or  brand, 
so  as  not  to  deceive  the  puDlic,  did  not  depend 
on  whether  or  not  the  shape  of  plaintiff's  loaf 
was  uneconomical  and  ^nerally  less  convenient 
or  was  a  desirable  and  economic  one. 

[EM.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  |  81;  Dec  Dig.  i 
70.*] 

&  Tbade-Mabks  and  Q?badx-Namx8  (|  86*)— 
Unfair  CoMPBrrnoN- Right  of  PLAiNTirr 
TO  Relief. 

Plaintiff  made  and  extensively  advertised 
a  bread  as  "Creamalt,"  a  "new  bread  made  with 
milk  and  malt"  -  It  was  found  that  plaintiff 
used  malt  as  one  of  the  Ingredients,  with  milk, 
and  that  the  ingredients  were  of  good  quality 
and  skillfully  combined,  and  baked  in  accord- 
ance with  a  formula  devised  by  plaindff'B  agent 
as  the  result  of  experiments.  Held,  that  plain- 
tiff was  not  precluded  from  maintaining  pro- 
ceedings to  prevent  defendant  from  imitating 
the  bread,  on  the  ground  that  plaintiff  did  not 
come  with  clean  hands;  the  word  "Creamalt" 
not  necessarily  implying  the  use  of  pure  cream, 
and  it  being  fair  to  term  the  bread  a  new  bread, 
though  these  ingredients  had  been  used  before. 
[E^d.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  94;  Dec  Dig.  | 
85.*] 

4.  Tbadx-Mabkb  and  Trade-Names  (|  85*)— 
Unfair  Competition— Right  of  Pi.AiNrDnr 
to  Rixief. 

Plaintiff,  seeking  to  prevent  defendant  from 

imitating  loaves  of  bread,   was   not  precluded 
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from  his  right  to  reliet  by  the  defense  that  he 
did  not  come  with  clean  hands,  on  account  of 
false  advertising,  where  the  findings  showed 
merit  in  the  bread  as  made  by  plaintiff  and 
that  he  had  stopped  all  false  advertising  for  a 
year  and  a  half  before  the  bill  was  filed. 

[Ed.  Note.— For  other  cases,  see  Trade-Marks 
and  Trade-Names,  Cent  Dig.  {  94;  Dec.  Dig.  i 
85.*] 

Report  from  Stiperlor  Court,  Suffolk  CJoun- 
ty;  Edward  P.  Pierce,  Judge. 

Bills  by  the  George  G.  Fox  C!ompany 
against  the  Best  Baking  Company  and  oth- 
ers  and  against  Leslie  A.  Friend  and  others. 
Orders  overruling  certain  exceptions  to  the 
master's  report,  and  dismissing  tbe  bill. 
Cases  reported.  Orders  reversed,  and  de- 
cree entered  In  favor  of  plaintiff. 

J.  T.  Brennan,  J.  J.  McCarthy,  and  Oliver 
Mitchell,  for  complainant  G.  W.  Anderson 
and  W.  C.  Rogers,  for  defendants. 

liORING,  J.  [1]  These  bills  are  brought 
by  the  plaintiff  in  George  G.  Fox  Co.  v. 
Glynn,  191  Mass.  844,  78  N.  B.  80,  9  L.  R. 
A.  (N.  S.)  1096,  114  Am.  St.  Rep.  619,  and  in 
George  G.  Fox  Co.  v.  Hathaway,  199  Mass. 
99,  85  N.  B.  417,  24  L.  R.  A.  (N.  S.)  900. 
The  master  In  the  case  at  bar  has  found 
(1)  that  the  defendant  began  to  sell  the 
loaves  herft  complained  of  "soon  after  the 
decree  of  the  superior  court  of  this  county 
(referred  to  in  these  bills)  dismissine:  the  bill 
in  the  case  of  the  George  F.  [sic?]  Fox  Com- 
pany v.  Hathaway  was  entered,"  and  (2) 
that  "the  defendants'  loaves  here  In  ques- 
tion are,  except  for  slight  differences  In  the 
labels,  Bubstantlally  the  same  in  appear- 
ance as  those  in  question  in  Fox  [sic?]  v. 
Hathaway";  but,  in  the  words  of  his  re- 
port, (3)  "upon  all  the  facts,  as  above  stated 
and  upon  an  inspection  of  the  exhibits  in 
the  cases,  I  therefore  'find  that  the  defend- 
ants' loaves,  vvitbout  any  bands  or  names 
upon  or  about  them  were  not  so  similar  to 
the  'Creamalt'  loaf  as  to  be  likely  to  de- 
ceive the  ordinary  purchaser,  having  some 
knowledge  of  the  appearance  of  the  'Cream- 
alt'  loaf,  or  to  constitute  an  Instrument  of 
fraud  In  the  hands  of  the  retail  dealer."  In 
George  G.  Fox  Co.  t.  Hathaway,  we  found 
as  a  fact  that  the  visual  appearance  of  the 
loaf  there  in  question,  which  was  "substan- 
tially the  same  in  appearance"  as  that  In 
question  in  the  two  suits  now  before  us, 
was  likely  to  mislead  the  ordinary  purchas- 
er into  thinking  that  the  defendants'  bread 
was  the  plaintiff's  bread.  We  adhere  to 
onr  former  finding.  The  master  was  plainly 
wrong  in  the  last  of  the  three  findings  stat- 
ed above,  and  the  first,  third,  fourth  and 
fifth  exceptions  to  his  report  must  be  sus- 
tained. 

The  defendants  contend  that  for  two  rea- 
sons this  does  not  bring  these  two  cases 
within  the  decision  in  George  G.  Fox  Co. 
V.  Ehithaway,  supra.    The  first  of  these  riea- 


Bons  Is  that  It  appeared  In  the  Hathaway . 
Case  "that  the  oval  shape  adopted  by  the 
plaintiff  was  uncommon,  although  not  en- 
tirely novel,  and  that  it  was  uneconomical, 
and  less  convenient  and  satisfactory  gener- 
ally for  the  cutting  of  slices  for  all  kinds, 
of  uses  than  the  shapes  generally  adopted. 
There  was  nothing  to  show  that  the  defend- 
ants' bnslness  interests  required  the  com- 
binatlon  of  this  shape  with  the  same  size, 
color  and  general  visual  appearance  that  bad 
become  associated  with  the  plalntitTs-  trade 
in  this  Creamalt  bread,"  while  In  the  cases 
now  before  us  it  has  been  found  as  a  fact 
that  the  oval-shaped  loaf  with  Its  flaring 
sides  .and  exaggerated  ronndlng  of  the  top 
is  on  the  whole  an  advantageous  loaf  and 
for  the  following  reasons:  (1)  It  has  an 
appearance  of  balk  and  size  which  no  other 
loaf  of  the  same  weight  has  and  therefore 
purchasers  who  wish  to  get  as  much  as 
possible  for  their  money  prefer  it.  (2)  It 
has  a  handsome  and  attractive  appearance. 
(3)  Its  rounded  comers  are  less  likely  to  be 
broken  in  transportation  and  the  pans  are 
more  easily  cleaned.  (4)  Although  It  Is  a 
fact  that  It  Is  less  adapted  to  being  cut  into 
uniform  slices,  that  fact  is  of  little  im- 
portance in  the  "family  trader"  for  which 
the  plaintiff's  and  defendants'  loaves  are 
primarily  Intended. 

[2]  The  fact  In  the  Hathaway  Case  that 
the  plalntifTs  oval-shaped  loaf  was  an  un- 
economical loaf  and  generally  less  conven- 
ient and  satisfactory  was  spoken  of  because 
since  that  was  the  fact  the  case  there  pre- 
sented was  not  a  case  of  conflicting  rights, 
but  a  case  where  the  only  explanation  of 
the  defendants'  adopting  the  oval-shaped 
loaf  was  that  they  hoped  to  take  advantage 
of  the  plaintllTs  good  will  and  to  pass  off 
their  bread  as  the  plalntifTs  bread.  There 
is  nothing  in  that  opinion  which  impliea 
that  If  It  had  been  found  there  as  a  fact  that 
the  oval-shaped  loaf  was  a  desirable  one 
the  opposite  result  would  have  been  reach- 
ed. Not  only  that,  but  It  Is  there  stated  In 
terms  that  the  opposite  result  would  not 
have  been  reached  had  that  been  the  fact. 
After  setting  forth  that  the  oval-shaped  loaf 
was  an  undesirable  one  and  that  there  was 
nothing  to  show  that  the  defendants'  busi- 
ness interests  required  the  adoption  of  it, 
this  court  went  on  to  say:  "The  plaintiff 
had  no  exclusive  right  In  any  one  of  the 
features  of  the  combination,  and  If  the  de- 
fendants had  required  the  use  of  this  com- 
bination for  the  successful  prosecution  of 
their  bnslness,  they  would  have  had  a  right 
to  use  it,  by  taking  such  precautions  as 
would  prevent  deception  of  the  public  and 
Interference  with  the  plalntttTs  good  wllL" 

The  second  ground  on  which  the  defend- 
ants seek  to  take  the  cases  at  bar  out  of  the 
decision  In  the  Hathaway  Case  lies  In  the 
fact  that  the  master  has  found  that  'If  the 
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foct  is  material  *  *  *  tlie  defendanta, 
perceiving  that  a  loaf  like  the  'Creamalf 
loaf,  with  rounded  asd  flaring  aides,  suited 
the  public  taste  or  whim,  and  desiring  to 
meet  the  competition  ot  the  'Creamalf  loaf, 
decided  to  make  a  loaf  having  snch  romided 
and  flaring  sides."  The  plaintiff  has  no 
ezduslTe  right  to  make  and  sell  bread  hav- 
ing an  oval  shap,  flaring  sides  and  an  ex- 
aggerated rounding  of  the  top.  And  the 
defendants  would  have  a  right  to  make  and 
sell  bread  which  has  that  shape  were  it  not 
for  the  fact  that  bread  of  that  shape  means 
to  the  public  that  it  is  made  by  the  plain- 
tiff. From  this  It  follows  (as  was  decided 
in  Flagg  Mannt  Co.  v.  Holway,  178  Mass. 
83,  68  N.  B.  667,  and  as  was  stated  in  that 
part  of  the  opinion  of  this  court  in  George 
G.  Fox  Co.  V.  Hathaway,  quoted  above)  that 
the  defendants  can  use  that  shape  of  loaf  if 
they  take  such  precautions  as  win  prevent 
their  bread  from  being  taken  for  the  plain- 
tiff's bread.  The  only  precautions  taken  by 
them  In  these  cases  consists  in  stamping 
their  names  on  the  bottom  of  the  loaves  and 
placing  bands  around  them.  But  the  mas- 
ter has  found  in  terms  that  these  two  means 
<tf  distinguishing  the  defendants'  loaves 
from  the  plalntiirs  loaves  "would  not  be 
an  adequate  means  of  dlstlngui^ing  the 
loaves." 

We  are  therefore  of  opinion  that  there  is 
nothing  in  these  cases  which  takes  them  out 
of  the  dedslon  in  George  O.  Fox  Co.  ▼. 
Hathaway,  190  Mass.  99,  8S  N.  B.  417,  24 
li.  R.  A.  (N.  8.)  900,  and  that  the  twelfth 
exception  to  tti9  master's  report  must  be 
sustained. 

[3]  A  new  defease,  however,  la  set  np, 
namely,  that  the  plalntitr  does  not  come  with 
dean  bands.  The  master  has  found  (first) 
that  the  representation  made  by  the  plaintiff 
as  to  the  ingredients  of  the  bread  is  that 
It  18  made  of  milk  and  malt  unless  calling 
It  "Creamalt"  "may  be  taken  to  connote  the 
nse  of  pure  cream."  In  onr  opinion  It  does 
not  Secondly,  the  master  found  that  when 
the  bill  was  filed  "the  plainUS  widely  ad- 
▼ertlEed  'Creamalt'  bread  as  the  "new  bread 
made  with  milk  and  malt'"  The  findings 
of  th'e  master  are  that  the  plaintiff  used 
malt  as  one  of  the  Ingredients  of  its  bread, 
because  "it  was  also  thought  by  the  plain- 
tiff to  impart  a  desirable  flavor  to  the 
bread,"  and  that  "the  Ingredients  used  in 
making  'Creamalf  bread  were  of  good  qual- 
ity and  were  skillfully  combined  and  baked. 
In  accordance  with  a  formula  devised  by  the 
plalntifTs  agents  as  the  result  of  experi- 
ments." The  bread  therefore  appears  to 
have  been  made  according  to  a  new  formula, 
and  80  might  be  fairly  termed  a  new  bread, 
although  all  the  Ingredients  had  been  used 
In  combination  before  In  making  bread. 
Thirdly,  np  to  and  including  the  year  1906 
the  plaintiff  did  make  misrepresentations  of 


fact  with  respect  to  ita  "Creamalt"  bread. 
It  advertised  that  'it  has  twice  the  food 
value  of  any  other  bread."  And  there  were 
other  similar  misrepresentations.  But  these 
advertisements  had  been  stopped  nearly  a 
year  and  a  half  before  these  bills  were  filed 
on  June  4,  1908.  Although  it  is  not  so 
found  in  terms,  we  take  it  to  be  the  fact 
on  the  findings  made  by  the  master  that  the 
increase  in  the  plalntlfTs  daily  sales  from 
"about  100  loaves"  to  "about  6,000  loaves" 
may  have  come  in  some  degree  from  these 
false  representatlonB. 

[4]  Notwithstanding  that  the  plaintiff  has 
built  up  a  large  and  remunerative  business 
in  selling  a  good  bread  wblcb  the  public 
like,  and  the  defendants  liave  put  upon  the 
market  an  imitation  of  its  loaves,  adapted 
to  use  in  deceiving  that  part  of  the  public 
who  had  only  a  general  knowledge  and  rec- 
ollection of  that  which  had  been  recom- 
mended to  them  or  which  they  had  been 
accustomed  to  buy.  The  question  we  have 
to  decide  is  whether  the  plaintiff  who,  for 
nearly  a  year  and  a  half  before  the  bill  was 
filed,  stopped  all  advertisements  which  were 
not  true,  is  to  be  precluded  from  having  the 
defendants  enjoined  from  selling  their  bread 
as  the  plaintiff's  bread  because  some  of  its 
former  advertisements  contained  statements 
which  were  not  true.  In  oar  opinion  that 
would  be  going  too  far,  and  the  only  aatboi^ 
Ities  we  have  seen  are  to  that  effect  Mox- 
ie  Co.  T.  Bfodox  (C.  C.)  153  Fed.  487;  Beo- 
edietusV.  Sullivan.  12  R.  P.  C.  25* 

The  orders  overruling  the  first  third, 
fourth,  fifth  and  twelfth  exceptions  to  the 
master's  report  taken  by  the  plaintiff  must 
be  reversed  and  said  exceptions  muft  be  sus- 
tained. The  orders  for  decrees  dismissing 
the  bills  must  be  reversed  and  decrees  en- 
tered In  favor  of  the  plaintiff. 

So  ordered. 


cm  Mam.  4E8) 
PUTNAM  V.  TOWN  OF  MIDDLEBOROUQH. 
(Snpreme  Jadlclal  Court  of  Maisachasetts. 
Plymouth.     June  26,    1911.) 

1.  Taxation  ({  99*)— Pbopkrtt  Subjbct  to. 

Though,  under  B«v.  Laws,  c.  12,  g  2,  and 
St  1909,  c.  490,  pt  1,  J  2,  not  only  all  prop- 
erty, real  and  personal,  within  the  common- 
wealth la  taxable,  but  also  all  personalty  of  its 
inhabitants,  wherever  situated,  unless  specific- 
ally exempted,  petitioner  residing  in  another 
state  and  having  In  his  possession  in  this  com- 
monwealth, as  executor,  property  formerly  l)e- 
lonring  to  testatrix,  is  not  taxable  on  property 
bad  by  him  in  such  other  state  as  ancillary  ex- 
ecutor; such  property  never  having  come  into 
his  possession  as  executor  within  the  state. 

[Eid.    Note.— For    other   cases,    see   Taxation. 
Dec.  Dig.  {  90.»] 

2.  BXECUTOBa  AKD  Administbatobs  (g  523*)-- 

ANCILLART    ADIItNISTBATIOKS  —  RlOHTS  ■  OF 
EIXECTTTOS. 

An  executor  has  no  right  to  Immediate  pay- 
ment or  delivery  of  property  in  the  hands  of 
an  ancillary  executor;    it  being  only  that  i«- 
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malnlng  after  tbe  completion  of  tbe  ancillary 
administration  tliat  comes  to  tlie  principal  ex- 
ecutor. 

[Ed.  Note.— For  otiier  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {  2329;  Dec. 
Dig.  §  623.*] 

3.  Pleading  (J  129*)— Admissions— Failtjbk 
TO  Deny  Allegations. 

Where  an  agreed  statement  of  facts  does 
not  show  petitioner's  residence,  but  it  is  a  nmt- 
ter  averred  in  tbe  petition,  and  not  denied  in 
tbe  answer,  it  is  admitted  under  Rev.  Laws,  c. 
173,  {  24. 

'[Ed.   Note. — For  other   cases,   see   Pleading, 
Cent.  Dig.  §|  270-275;    Dec.  Dig.  §  129.*] 

Appeal  from  Superior  Court,  Plymoutti 
County ;   Marcus  Morton,  Judge. 

Petition  by  Osgood  Putnam  against  the 
Town  of  Middleborough  to  abate  taxes.  Judg- 
ment for  defendant,  and  petitioner  appeals. 
Reversed. 

O.  W.  Stetson,  tor  appellant  Nathan 
Wasbbnm,  for  appellee. 

SHELDON,  J.  [1]  The  petitioner  Is  a  res- 
ident of  the  state  of  California.  As  executor 
of  tbe  will  of  Harriot  O.  Peirce,  be  bad  in 
bis  possession  in  this  commonwealth  certain 
personal  property  formerly  of  that  testatrix, 
and  as  ancillary  executor  of  the  same  will  be 
bad  in  California  other  personal  property  of 
hers.  The  latter  property  never  came  into 
bis  possession  as  executor  In  this  common- 
wealth. Tbe  question  Is  wbetber,  as  executor 
bere,  he  Is  taxable  upon  the  latter  property, 
which  be  had  in  California  in  his  capacity 
merely  of  ancillary  executor  under  appoint- 
ment by  the  proper  court  of  that  state. 

It  Is  true,  as  the  respondent  contends,  that 
our  laws  subject  to  taxation  not  only  all  the 
property,  real  and  personal, 'situated  wlthlu 
the  commonwealth,  but  also  all  personal 
property  of  Its  Inhabitants,  wherever  situ- 
ated, unless  by  reason  of  some  specific  ex- 
emption. R.  L.  c.  12,  t  2 ;  St  1909,  c.  490,  pt 
1,  S  2 ;  Broolis  y.  West  Springfield,  193  Mass. 
190,  195,  79  N.  B.  337;  Hunt  v.  Perry,  165 
Mass.  287,  43  N.  B.  103;  Bemls  v.  Boston, 
14  Allen,  S66.  But  tbe  property  In  question 
does  not  come  under  either  of  these  heads.  It 
is  not  actually  within  tbe  commonwealth,  and 
its  owner  is  not  a  resident  thereof.  See  the 
opinion  by  a  former  Chief  Justice  of  this 
court  to  Dalllnger  v.  Rapello  (C.  O.)  14  Fed. 
32.  The  fact  that  he  Is  the  executor  of  the 
will  of  a  resident  of  the  commonwealth  does 
Indeed  subject  him  to  the  Jurisdiction  of  our 
courts  so  far  as  his  rights  and  liabilities  to 
that  capacity  are  concerned,  and  appropriate 
legislation  has  been  passed  for  the  enforce- 
ment of  that  jurlBdlctlon.  R.  L.  c.  139,  t  8. 
But  this  does  not  make  him  in  any  sense  a 
resident  of  the  commonwealth,   or  subject 


blm  to  the  Jurisdiction  thereof  except  to  that 
limited  extent. 

[2]  This  property  situated  to  California 
was  not  In  his  possession  as  executor  here. 
It  was  to  his  bands  to  California  as  ancillary 
executor  there,  to  be  administered  there  un- 
der the  direction  of  the  court  which  had  ap- 
pointed him.  Doubtless  any  final  balance  to 
bis  bands  there  would  be  paid  over  to  him- 
self as  principal  executor  here,  and  would 
then  be  held  by  him  in  tbe  latter  capacity, 
and  well  might  be  taxable  here.  But  it  is 
not  tbe  money  or  property  Itself  taken  by  the 
andilary  executor  that  la  to  be  paid  or  de- 
livered to  the  principal  executor,  nor  has 
the  latter  the  right  to  demand  an  Immediate 
payment  or  delivery.  It  is  only  what  may 
remain  after  the  ancillary  admtoiatratlon 
has  been  completed  that  will  come  to  the 
possession  of  tbe  prtodpal  executor.  Stevens 
V.  Gay  lord,  11  Mass.  256;   Newell  v.  Peaslee, 

151  Mass.  601,  26  N.  E.  26;  Welch  v.  Adams, 

152  Mass.  74, 25  N.  E.  34, 9  L.  R.  A.  244.  Prop- 
erty which  the  petitioner,  himself  a  resident 
of  California,  has  to  bis  possession  to  that 
state  as  ancillary  executor  merely  is  not  to 
bis  possession  or  control  as  principal  executor 
of  the  same  testatrix  in  this  commonwealth. 
Fay  V.  Haven,  3  Meta  109.  See  Norton  v. 
Palmer,  7  Gush.  523. 

[3]  Our  only  doubt  has  arisen  from  the 
manner  to  which  the  case  has  been  presented. 
It  was  submitted  to  the  superior  court,  and 
has  come  to  us  by  appeal,  upon  an  agreed 
statement  of  facts,  with  no  power  to  draw 
InTerences  therefrom.  Unless  these  facts 
show  upon  tbe  face  of  tbe  record  that  the 
petitioner  is  entitled  to  the  relief  sought, 
it  cannot  be  given  to  him.  But  these  agreed 
facts  do  not  state  bis  residence.  That  how- 
ever is  averred  to  the  petition,  and  not  de- 
nied to  the  answer.  It  must  be  taken  to 
have  been  admitted.    R.  K  c.  173,  i  24. 

A  very  different  question  would  have  been 
presented  if  the  petitioner,  acting  simultane- 
ously to  these  two  capacities,  had  been  a 
resident  of  this  commonwealth. 

The  view  which  we  take  makes  It  unneces- 
sary to  consider  wbetber  the  list  or  state- 
ment which  the  petitioner  filed  with  tbe  as- 
sessors, a  reasonable  excuse  having  been 
shown  for  his  delay,  was  conclusive  upon 
them  under  the  terms  of  R.  £■.  c.  12,  |  46, 
St  1909,  c.  490,  pt  1,  g  46.  See  Case  v.  Bos- 
ton, 193  Mass.  522,  527,  79  N.  E.  736,  and 
cases  there  cited. 

The  petitioner  Is  entitled  to  an  abatement 
of  so  much  of  the  tax  which  he  has  paid  as 
was  assessed  upon  the  amount  to  his  hands 
as  ancillary  executor  to  California,  and  to 
Judgment  therefor  with  toterest 

So  ordered. 


•For  ether  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Rep'r  indexes 
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(209  Mass.  846) 
BIGWOOD  ▼.  BOSTON  &  N.  ST.  BT.  CO. 

(three  cases). 

BUTTERFIELD  v.  SAME. 

(Snpieme  Jadicial  Coart  of  Maasachooetta. 

Sufft^.     June  21,  1911.) 

L  Oabbiebb  (I  316*)— Action  fob  Imvunsa— 
Explosion— Bes  ipsa  Loquitub— Bubdek 
or  Pboof, 

Where  defendant's  street  car,  on  vhich 
plaintiff  was  a  passenger,  was  proceeding 
at  snch  speed  that  it  night  haTS  been  quick- 
ly stopped  and  in  a  short  distance,  and  waa 
completely  wrecked— as  to  the  forward  part- 
by  an  explosion  conceded  to  have  been  caused 
by  dynamite,  and  there  was  no  evidence  what- 
ever that  defendant  or  its  servants  had  special 
Information  of  such  unusual  danger,  or  could 
have  obtained  It  by  the  exercise  of  that  high  de- 
pee  of  care  exacted  of  caniers.  the  happen- 
ing of  the  explosion  was  not  evidence  of  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1283-1294;   Dec.  Dig.  S  3m*] 

2.  Nbligencb  (J  121*)— Res  Ipsa  Loquitub. 

naintiff,  in  an  action  for  injuries,  had  the 
afiBrmative  burden  of  showing  that  the  negli- 
gence of  defendant  caused  his  injury,  and  such 
showing  cannot  be  left  to  a  surmise  or  conjec- 
ture, but  there  must  be  something  amounnng 
to  proof,  either  by  direct  evidence  or  by  ra- 
tional inference  of  probabilities  from  establish- 
ed facts ;  and  while  plaintiff  is  not  bound  to 
exclude  every  other  possibility  of  cause  for  his 
injury,  except  that  of  the  defei)dant'a  negli- 
gence, he  is  required  to  show  by  evidence  a 
greater  likelihood  that  it  resulted  from  an  act 
of  negligence  for  which  defendant  was  respon- 
sible than  from  a  cause  for  which  he  was  not 
liable,  and  if,  on  all  the  evidence,  it  is  just  as 
reasonable  to  suppose  that  the  cause  is  one  for 
which  no  liability  attaches  to  the  defendant  as 
one  for  which  defendant  is  liable,  plaintiff  fails 
to  sustain  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  ig  218,  225 ;  Dec.  Dig.  {  121.»] 

3.  Cabbiebs   (i  820*)— INJUBIKS  to   Passen- 

OEBB— MANAGEUENT   OF   CAB. 

It  cannot  be  said  to  be  negligence  for  a 
motorman  to  run  upon  so  small  an  object  as  a 
single  stick  of  dynamite  in  the  nighttime. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  |  1818;    Dec.  Dig.  |  320.*] 

Exertions  from  Superior  Court,  Suffolk 
County;   John  P.  Brown,  Judge. 

Separate  acdona  by  Tbomas  C.  Bigwood 
and  others  against  the  Boston  &  Northern 
Street  Railway  Company.  Judgment  for  de- 
fendant, and  plaintiffs  except  Exceptions 
overruled. 

0.  TV.  Bartlett,  J.  W.  Bartlett,  F.  B.  Jen- 
nings, and  A.  T.  Smith,  for  plaintiffs.  H.  F. 
Hurlburt,  D.  E.  Hall,  and  P.  N.  Jones,  for 
defendant. 

BUGO,  J.  These  are  actions  brought  to 
recover  damages  for  injuries  received  by  pas- 
sengers of  the  defendant  The  car  in  which 
they  were  traveling  came  to  a  place  on  Main 
street  in  Melrose  on  a  slightly  descending 
grade  at  about  7  minutes  before  8  o'clock  on 
the  evening  of  September  21,  1904,  when  an 
explosion  of  terrific  violence  occurred,  which 
completely  wrecked  the  forward  part  of  the 


car>  granulated  the  stone  pavement  of  the 
street  blew  away  a  portion  of  one  rail  of  the 
defendant's  track  and  killed  and  Injured 
many  people.  The  evidence  as  to  the  opera- 
tion of  the  car  Immediately  before  was  slight- 
ly conflicting.  Several  witnesses  testified 
that  it  came  to  a  stop,  and  then  started  for- 
ward slowly;  others  said  it  was  coming  to  a 
stop;  while  one  thought  it  was  going  six  or 
eight  miles  an  hour.  If  moving,  its  speed 
was  such  that  It  might  have  been  stopped 
Quickly  and  in  a  short  distance.  It  appears 
to  be  conceded  that  dynamite  was  the  cause 
of  the  catastrophe  The  evidence  as  to  dyna- 
mite was  this  In  substance:  The  city  of 
Melrose  had  ordered  200  pounds  of  dynamite 
to  be  delivered  at  Its  stone  crusher,  and  on 
the  afternoon  of  September  2l8t  this  had  been 
brought  from  a  hulk  In  the  harbor  where  a 
quantity  was  stored.  It  was  in  four  pine  or 
spruce  boxes,  eaCb  about  17%  inches  long. 
11%  inches  wide  and  8%  Inches  deep,  and 
containing  100  cartridges.  Each  cartridge 
was  cylindrical  in  form,  1^  inches  In  diam- 
eter and  8  inches  long,  weighing  one-half 
pound,  and  they  were  packed  In  tiers  In  saw- 
dust Each  bo^  weighed  about  50  pounds. 
The  evidence  is  not  clear  as  to  bow  securely 
the  box  covers  were  attached,  but  there  was 
perhaps  some  to  the  effect  that  it  was  by 
fotur  nails.  These  four  boxes  were  delivered 
in  Boston  to  the  driver  of  an  express  team 
to  be  transported  to  Melrose,  who  put  them 
on  his  load  with  other  merchandise  where 
they  fitted  best  one  being  on  the  top  of  a 
dry'  goods  box.  The  load  was  not  perfectly 
botmd,  and  at  some  place  between  Charles- 
town  and  Everett  another  rope  was  used 
for  binding,  and  nothing  appears  to  have 
been  missed  from  the  load  at  this  time.  He 
then  drove  on  to  Melrose,  and,  at  about  the 
place  where  and  a  few  minutes  before  the 
explosion  occurred,  crossed  the  tracks  of  the 
defendant  and  continued  on  to  his  stable  not 
far  away.  Within  half  an  hour  after  the 
explosion  he  discovered  that  the  box  which 
had  been  on  the  top  of  the  dry  goods  box 
was  gone,  and  only  three  boxes  of  dynamite 
could  be  found.  There  was  no  evidence  aside 
from  the  explosion  as  to  where  this  box 'was, 
or  in  what  position  or  how  the  box  or  its 
contents  was  uiwn  the  street,  or  how  or  if 
at  all  the  car  came  in  contact  with  the  dyna- 
mite. So  far  as  disclosed  on  the  record  no 
one  saw  it  after  it  was  bound  more  securely 
upon  the  top  of  the  dry  goods  box  between 
Charlestown  and  Everett  There  was  evi- 
dence that  empty  boxes  were  kept  on  the 
hulk  in  the  harbor  "as  oftentimes  one  gets 
broken;  the  men  wUl  drop  a  box  10  or  15 
feet  and  smash  It  and  the  dynamite  is  re- 
packed" ;  and  that  dynamite  was  more  or  less 
of  "an  erratic  substance."  The  car  was  equip- 
ped with  a  fender,  the  exact  height  of  which 
above  the  ground  was  not  fixed,  but  there  was 
some  evidence  that  it  was  6  inches. 
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[1]  The  plaintiffs  dalm  upon  tbls  evidence 
that  a  jury  would  be  Justified  in  finding  tliat 
the  explosion  was  caused  by  the  collision  of 
the  defendant's  car  with  a  box  of  dynamite 
on  ita  track  brought  about  by  the  negligence 
of  the  defendant  or  its  motorman.  The 
calamity  which  Injured  the  plaintiffs  was  so 
extraordinary  as  to  be  wholly  outside  the 
pale  of  experience.  It  is  not  like  derailment, 
a  misplaced  switch,  ^udden  stopping  or  start- 
ing, a  flash  of  electricity  or  any  one  of  those 
not  uncommon  accidents,  which  might  be  tak- 
en to  speak  for  itself  of  some  lack  of  care  or 
want  of  control  of  Instrumentalities  within 
the  custody  of  the  carrier  and  used  by  it  in 
conducting  its  business.  It  did  not  result 
from  any  agency  actually  or  constructively 
•within  the  possession  of  the  defendant  It 
did  not  flow  from  any  cause  upon  the  proper- 
ty of  the  defendant,  like  escaping  gas,  elec- 
tricity or  water,  but  from  something  upon 
the  public  way,  over  which  the  defendant 
hnd  no  control,  and  for  the  condition  of 
which  It  bad  no  responsibility.  Ordinarily 
no  one  would  hare  the  slightest  reason  to 
suspect  that  dynamite  would  be  lying  about 
the  street  There  is  no  evidence  whatever 
that  the  defendant  or  its  servants  had  special 
Information  of  this  nnumal  danger  or  could 
have  obtained  It  by  the  exercise  of  that  high 
degree  of  care  exacted  of  common  carriers  of 
passengers.  Under  these  circumstances  It  has 
not  been  and  could  not  properly  be  argued 
that  the  happening  of  the  explosion  was  It- 
self evidence  of  negligence.  The  plaintiffs 
put  their  case  frankly  on  the  ground  of  the 
failure  of  the  motorman  to  avoid  striking  an 
obstacle  left  through  the  gross  carelessness  of 
somebody  who  was  a  stranger  to  the  defend- 
ant and  which  turned  out  to  be  an  explosive 
of  high  power.  This  Is  the  main  proposition, 
although  there  are  subsidiary  charge<<  of 
negligence  of  the  defendant  in  falling  to  fur- 
nish sufficient  light  to  enable  the  motorman 
to  see  and  escape  the  danger. 

By  bringing  their  actions  the  plaintlffB  as- 
sumed the  obligation  to  show  that  the  neg- 
ligence of  the  defendant  caused  their  In- 
jury. This  was  an  affirmative  burden  and 
could  not  be  left  to  surmise,  conjecture 
or  Imagination.  There,  must  be  something 
amounting  to  proof  either  by  direct  evi- 
dence or  rational  inference  of  probabilities 
from  established  facts.  While  the  plaintiff  Is 
not  bound  to  exclude  every  other  possibility 
of  cause  for  his  injury  exc^t  that  of  the  neg- 
ligence of  the  defendant  he  Is  required  to 
show  by  evidence  a  greater  likelihood  that 
it  came  from  «n  act  of  negligence  for  which 
defendant  Is  responsible  than  from  a  cause 
for  which  the  defendant  is  not  liable.  If  on 
all  the  evidence  It  is  Jnst  as  reasonable  to 
suppose  that  the  cause  is  one  for  which  no 
liability  would  attach  to  the  defendant  tm 


one  for  which  the  defendant  la  liable,  then 
a  plaintiff  fails  to  make  out  his  case. 

[2]  There  Is  no  evidence  here  as  to  how  the 
accident  occurred.  No  eye  now  living  saw 
the  dynamite  upon  the  street  or  observed  the 
Impact  of  the  car  against  It  It  is  conceivable 
that  it  may  have  occurred  by  the  car  running 
upon  the  box  of  dynamite  while  it  was  intact 
It  Is  equally  reasonable  to  theorize  that  the 
box,  as  It  worked  out  from  under  Its  binding 
on  the  top  of  the  dry  goods  box  and  fell  six 
or  more  feet  broke  open  In  striking  on  the 
stone-paved  street  and  a  single  stick  rolled 
upon  the  rail  while  the  rest  remained  -out- 
side the  rail,  but  near  enough  to  be  exploded 
by  the  detonation  of  the  single  stick  as  the 
car  rolled  over  It  It  Is  also  not  Inconceiv- 
able that  as  It  fell  a  wheel  of  the  heavy  ex- 
press wagon  may  have  rolled  against  the 
box  In  such  a  way  as  to  break  it  open  and 
scatter  Its  contents.  It  cannot  be  said  to  have 
been  negligence  for  a  motorman  to  run  npon 
so  small  an  object  as  a  single  stick  of  dyna- 
mite In  the  nighttime.  It  might  be  suggest- 
ed with  like  plausibilty  that  the  motorman 
observed  the  box,  if  it  was  whole  and  partly 
In  front  of  his  car,  and  proceeding  slowly 
brought  his  fender  or  the  wheel  of  his  car 
against  It  In,  the  expectation  that  It  would  be 
pushed  aside,  the  car  being  so  fully  under  Us 
control  as  to  enable  him  with  certainty  to 
prevent  derailment,  and  that  the  dynamite 
exploded  by  the  jar  and  friction  thus  en- 
gendered. These  hypotheses  Illustrate  the 
wide  range  of  rational  speculation  available 
in  the  vain  effort  to  point  with  any  great- 
er assurance  to  one  rather  than  to  anoth- 
er as  the  way  In  which  the  misfortune  oc- 
curred. 

[3]  When  the  mind  Is  left  In  such  uncer- 
tainty It  cannot  be  said  that  a  cause  attribu- 
table to  the  negligence  of  the  defendant  has 
been  indicated  by  a  probability  sufficient  to  be 
removed  from  the  realm  of  fancy.  We  know 
of  no  case  closely  similar  to  this  in  Its  facts, 
but  the  principle  upon  which  this  dedsion 
turns  has  been  frequently  applied.  Wads- 
worth  V.  Boston  Elev.  Ry.  Co.,  182  Mass.  572, 
66  N.  B.  421;  Hunt  r.  Boston  Elev.  Ry.,  201 
Mass.  182-185,  87  N.  B.  489 ;  ,  Jameson  r. 
Boston  Elev.  Ry.  C3o.,  193  Mass.  560,  79  N. 
E  750;  Faulkner  v.  Boston  &  Maine  R.  B^ 
187  Mass.  254,  72  N.  E.  976 ;  Thomas  v.  Bos- 
ton Elev.  Ry.  Co.,  193  Mass.  438,  79  N.  B. 
749;  MacDonald  v.  Edison  Elec.  111.  Co.,  208 
Mass.  199,  94  N.  BJ.  259;  Ormandroyd  v. 
Pitchburg  &  Leominster  St  Ry.  Co.,  193  Mass. 
130,  78  N.  E.  739,  118  Am.  St  Rep.  457;  Ku- 
piec  y.  Warren,  Brookfleld  &  Spencer  St  Ry. 
Co.,  106  Mass.  463,  82  N.  E  676;  Bevard  T. 
Lincoln  Traction  Co.,  74  Neb.  802, 105  N.  W. 
635,  3  L.  R.  A.  (N.  S.)  318. 

Bxceptlona  overruled. 
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(202  N.  T.  «S) 

DAVIDSON  T.  STOCKY  et  al. 

(Coart  of  Appeals  of  New  York.    June  16, 
1911.) 

1.  Bkokebs  (f  88*)— Acnow  fob  ComassioRS 
—Question  fob  Jubt. 

In  an .  action  for  broker's  commissiona,  it 
was  error  to  grant  defendant's  motion  for  a 
nonsuit  if  the  evidence  would  have  justified  the 
jury  in  finding  that  plaintiff  procured  a  pur- 
chaser for  de&ndantB  real  estate  ready,  able, 
and  willing  to  purchase  on  the  terms  and  at  the 
price  fixed  by  defendants. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Deo, 
Dig.  S  88.»] 

2.  Bboeebs  (S  63*)— ComnssioNB— Pebfobu- 

ANCE  OF  CoNTBACT  FOB  SERVICES. 

Where  plaintiff  was  employed  to  sell  de- 
fendants' property  for  $3^0,000,  and  obtained  a 
purchaser  able  and  wuling  to  pay  that  sum, 
oiit  the  sale  was  not  consummated  because  de- 
fendant insisted  on  a  clause  that  the  buyer  pur- 
chase subject  to  any  and  all  encroachments, 
to  which  the  bnyer  refused  to  assent,  on  it  ap- 
pearing from  a  survey  that  the  Ifuilding  en- 
croached on  the  street  and  also  on  adjoining 
property,  the  sale  failed  by  reason  of  the  urn 
reasonaUe  imposition  of  new  terms  by  tbe  ven- 
dor, and  plaintiff  was  entitled  to  commissions. 
[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  §}  79,  81,  94-96;  Dec.  Dig.  §  63.*] 

Appeal  from  Supreme  Gonrt,  Appellate  Di- 
vision, First  Department. 

Action  by  John  R.  Davison  against  Peter 
V.  Stocky  and  others.  From  a  judgment  of 
nonsuit  (137  App.  Dlv.  945,  123  N.  Y.  Supp. 
1113),  plaintiff  appeals.  Reversed,  and  new 
trial  granted. 

Bertram  L.  Krauss,  for  appellant  Abra- 
bam  Benedict,  for  respondents. 

WILLARD  BARTLBTT,  J.  [1]  Tbe  sole 
Issue  presented  by  the  pleadings  In  this  case 
was  the  question  whether  the  plaintiff  pro- 
cured for  the  defendants  a  purchaser  for  the 
real  estate  mentioned  in  tbe  complaint  wbo 
was  ready,  able,  and  willing  to  purchase  tbe 
same  upon  tbe  terms  and  at  the  price  fixed 
by  the  defendants,  to  wit,  the  sum  of  $320,- 
000.  It  was  error  to  nonsuit  the  plaintiff  If 
the  evidence  laid  before  the  Jury  would  have 
warranted  them  In  answering  that  question 
In  the  affirmative.  In  the  absence  of  contra- 
diction, that  evidence,  if  believed,  would  not 
only  have  justified  but  It  required  a  finding 
favorable  to  the  plaintiff. 

[2]  The  employment  of  the  plaintiff  to  pro- 
c«r£  a  purchaser  of  tbe  property  for  ^20,- 
000  was  admitted.  He  testified  that  be  suc- 
ceeded in  getting  one  Mr.  James  Madden  to 
consent  to  pay  that  amount.  Mr.  Madden 
gave  tbe  plaintiff  a  check  for  $1,000  "to  bind 
the  bargain,"  which  the  plaintiff  turned  over 
to  one  of  the  defendants,  who  receipted  for 
It  on  account  of  the  purchase  price  for  101 
West  85th  street,  New  York  City,  "Contract 
to  be  signed  at  the  xjflBce  of  Guggenhelmer, 
Untermeyer  &  Marshall,  11  a.  m.,  Tuesday, 
December  4th,  1906."  The  parties  met  at 
the  time  and  place  thus  specified  to  sign  the 


contract,  when  counsel  representing  the  de- 
fendants said:  "You  will  notice  I  have  put 
a  clause  in  there  that  the  buyer  takes  this 
property  subject  to  any  and  all  encroach- 
ments." Mr.  Madden  Inquired  what  en- 
croachments there  were,  and  was  told  that 
the  defendants  did  not  know  there  were  any, 
but  their  representative  nevertheless  Insisted 
that  they  wanted  the  provision  in  the  con- 
tract "I  don't  want  to  buy  a  piece  of  prop- 
erty in  this  way,"  said  Mr.  Madden.  "I  will 
buy  It — I  will  close  the  matter  right  up  now 
If  you  will  take  these  encroachments  out." 
This  was  declined,  and  the  parties  agreed  to 
postpone  the  matter  for  a  week  or  ten  days 
In  order  that  a  survey  might  be  made.  It 
appears  that  the  survey  showed  that  the 
building  encroached  upon  the  street  and  up- 
on adjoining  property  to  such  an  extent  that 
Mr.  Madden  thought  he  ought  to  have  a  de- 
duction of  $6,000  from  the  purchase  price  on 
account  of  the  encroachments.  The  defend- 
ants would  allow  nothing  on  account  thereof 
and  no  contract  was  ever  executed. 

According  to  the  plaintiff's  testimony,  be 
had  no  intimation  of  the  existence  of  any  en- 
croachments until  December  4,  1906,  when 
tbe  contract  was  to  have  been  signed,  and, 
as  has  already  been  shown,  Mr.  Madden  was 
ready  and  willing  on  that  day  to  sign  a  con- 
tract binding  him  to  buy  the  property  for 
$320,000,  providing  nothing  was  said  In  tbe 
contract  about  any  encroachments.  A  real 
estate  broker  employed  by  a  landowner  to 
effect  the  sale  of  a  lot  of  land  has  earned  bis 
commission  when  he  produces  a  purchaser 
willing  and  able  to  buy  upon  the  terms  pre- 
scribed by  the  landowner.  Gilder  v.  Davis, 
137  N.  X.  504,  33  N.  E.  699,  20  L.  R.  A.  898, 
and  cases  therein  dted.  When  such  a  pur- 
chaser has  been  procured  who  assents  to  all 
the  terms  which  the  vendor  has  prescribed 
to  the  broker,  the  broker  cannot  be  deprived 
of  his  commission  by  the  vendor's  capricious 
or  obstinate  Insistence  upon  additional  and 
unreasonable  provisions  to  be  inserted  in  the 
contract  of  purchase.  In  such  a  case  the 
broker  has  done  all  that  the  vendor  employ- 
ed blm  to  do  and  all  that  he  undertook  to 
do.  Tbe  sale  is  defeated,  not  by  reason  of 
any  lack  of  ability  or  willingness  on  the  part 
of  the  Intending  purchaser,  or  any  refusal  on 
bis  part  to  comply  with  the  terms  prescribed 
by  the  vendor  to  the  broker  and  by  him  dis- 
closed to  the  buyer,  but' on  account  of  the 
unreasonable  Imposition  of  new  terms  by 
the  vendor.  The  broker's  claim  to  compensa- 
tion cannot  thus  be  nullified.  We  have  re- 
cently held  in  the  case  of  Tanenbaum  v. 
Boehm,  202  N.  Y.  293,  95  N.  E.  708,  that  a 
broker's  claim  to  commissions  for  effecting  a 
lease  of  real  estate  cannot  be  defeated  in  this 
way.  The  same  rule,  of  course,  applies  to 
the  case  of  a  broker  employed  to  effect  a 
sale. 

Tbe  plaintiff's  proof  entitled  him  to  go  tbe 
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Jury.  It  was  therefore  error  to  direct  a  non- 
suit, and  tbe  judgment  must  be  reversed  and 
a  new  trial  granted,  with  costs  to  abide  the 
event 

CULLEN,  0.  J,  and  GRAY,  VANN,  WER- 
NER, HISCOCK,  and  COLLIN,  J  J.,  concur. 

Judgment  reversed,  etc 


(202  N.  T.  42() 

PEOPLE    ex    rel.    NIAGARA    FALLS    HY- 
DRAULIC POWER  &  MFG.  CO. 
V.  STATE  BOARD  OF  TAX 
OOM'RS. 
(Court  of  Appeals  of  New  Tork.    June  16^ 
1911.) 

1.  Apfkai,  and  Ebbob  ({  1094*)— FiNDiNas  ot 
Fact— AiTiBHANCB  bt  Afpeixatb  Divisioit 
—Conclusiveness. 

A  finding  of  fact  unanimously  affirmed  by 
the  Appellate  Dlvialon  that  an  assessment  of 
relator's  franchise  by  the  Board  of  Tax  Com- 
missioners was  less  than  the  actual  value  was 
conclusive  on  the  Court  of  Appeals,  unless  it 
appeared  from  the  other  findings  that  the  trial 
court  had  adopted  a  principle  prejudicial  to  re- 
lator. 

[E^  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4324 ;  Dec.  Dig.  |  1094.*] 

2.  Taxation  (J  876*)- Assessment  of  Fran- 
chise— Wateb  Poweb— Rights  on  Streets. 

Where  relator  was  authorized  to  construct 
a  water  power  canal  across  certain  streets  in 
the  city  of  Niagara  Falls,  the  water  power  cre- 
ated by  the  canal  was  neither  a  part  of  the  tan- 
gible property  within  the  lines  of  the  streets, 
to  wit,  the  canal,  nor  was  it  any  part  of  the 
siiecial  franchise,  and  was  improperly  consid- 
ered as  a  part  of  the  canal  in  assessing  a  fran- 
chise tax  against  relator  for  the  use  of  the 
streets. 

[EM.    Note.— For   other   cases,   see    Taxation, 
Cent  Dig.  U  625,  629-631 :  Dec.  Dig.  |  376.*] 

3.  Taxation  (S  496*)— Fbanchise  Tax— Ceb- 

TIOBARI. 

On  certiorari  to  review  the  imposition  of  a 
franchise  tax,  the  burden  Is  on  relator  to  af- 
firmatively snow  that  the  assessment  imposed 
on  it  was  excessive. 

[Kd.   Note.— For  other  cases,   see   Taxation, 
Dec.  Dig.  i  496.*] 

4.  Taxation  (§  376*)— Fbanchisb  Tax— Ex- 
ce8sivene88. 

Where  relator  was  authorized  to  construct 
a  power  canal  across  certain  streets  in  a  city, 
and  for  this  privilege  agreed  to  construct  bridges 
over  the  canal  where  it  crossed  the  streets,  it 
would  be  presamed  that  the  value  of  the  privi- 
lege was  worth  what  the  relator  paid  for  it  and 
the  court  having  found  that  the  value  of  the 
canal  itself  on  land  within  the  streets  was  $98,- 
986.77,  and  the  value  of  the  bridges  construct- 
ed and  which  relator  was  bound  to  construct 
was  $50,163.57,  which  was  $36,000  less  than  the 
assessed  value  of  relator's  franchise,  the  as- 
sessment which  was  based  not  only  on  the  tan- 
gible property,  but  on  the  privilege  of  crossing 
the  city  streets,  was  not  excessive  on  the  the- 
ory that  the  bridges,  on  being  constructed,  be- 
came the  property  of  the  city. 
'  [Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  376.*1 

Appeal  from  Supreme  Court,  A]n)ellate  Di- 
vision, Fourth  Department 


Certiorari  by  the  People,  on  the  relation 
of  the  Niagara  Falls  Hydraulic  Power  A 
Manufacturing  Company,  against  the  State 
Board  of  Tax  Commissioners  to  review  an 
assessment  of  relator's  franchise  for  the 
year  1908.  From  an  order  affirming  the  as- 
sessment (66  Misc.  Rep.  213,  119  N.  T.  Supp. 
925)  affirmed  on  appeal  to  the  Appellate  Di- 
vision (140  App.  Dlv.  881,  124  N.  X.  Supp, 
1125),  relator  appeals.    Affirmed. 

John  L.  Romer,  for  appellant  W.  H.  Oad 
debacle,  for  respondent 

CULLEN,  O.  J.  The  certiorari  in  this 
case  was  Issued  to  review  the  determination 
of  the  respondent  the  State  Board  of  Tax 
Commissioners,  in  the  assessment  of  the 
special  franchises  of  the  relator  in  the  city 
of  Niagara  Falls.  We  are  of  opinion  that 
the  order  appealed  from  should  be  affirmed. 
One  of  the  findings  made  by  the  trial  court 
is :  "(10)  The  valuation  of  the  relator's  spe- 
cial franchise  fixed  and  determined  by  the 
State  Board  of  Tax  (Commissioners  for  the 
year  1908  at  the  sum  of  $185,400  was  less 
than  the  actual  value  of  said  franchise." 

[1]  This  finding  of  fact  having  been  unan- 
imously affirmed  by  the  Appellate  Division, 
la  condnsive  on  ns,  unless  it  appears  from 
the  other  findings  that  in  reaching  the  find- 
ing quoted  the  trial  court  adopted  a  principle 
prejudicial  to  the  relator.  The  relator  has 
constructed  and  maintained  a  hydraulic  ca- 
nal on  Its  own  property  from  a  point  above 
the  falls  to  a  point  below  the  foils.  The 
value  of  this  water  power  the  court  found 
to  be  in  excess  of  $23,000,000,  and,  treating 
the  power  as  being  appurtenant  to  the  canal, 
it  held  that  the  proportionate  part  of  that 
value  appurtenant  to  so  much  of  the  canal 
as  was  included  in  the  street  crossings  ex- 
ceeded $700,000.  The  value  of  the  tangible 
and  intangible  property,  as  fixed  by  the  re- 
spondent, was  $185,000.  If  the  court  was 
right  In  regarding  the  proportionate  part  of 
the  water  power  as  part  of  the  tangible  prop- 
erty in  the  streets,  the  assessment  fixed  by 
the  respondent  was  far  too  low. 

[2]  We  think,  however,  that  the  trial  court 
erred  In  the  view  entertained  by  It  The 
water  power  was  neither  a  part  of  the  tangi- 
ble property  within  the  lines  of  the  street  to 
wit  the  canal,  nor  was  It  any  part  of, the 
special  franchise.  Nevertheless  we  thlnlc  the 
relator  Is  not  entitled  to  have  the  orders  be- 
low reversed. 

[3]  It  was  Incumbent  on  the  relator  to 
affirmatively  show  that  the  assessment  im- 
posed by  the  respondent  was  excessive  (Peo- 
ple ex  rel.  Jamaica  Water  Supply  Co.  v. 
State  Board  of  Tax  Commissioners,  196  N.  Y. 
39,  89  N.  B.  681)  and,  though  the  trial  court 
erred  in  considering  the  water  power  as  an 
element  of  the  special  franchise,  we  tbinlc  the 
relator  is  equally  in  error  in  the  claim  that 
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the  facts  It  established,  and  which  were 
found  by  the  trial  court,  entitled  It  to  a  re- 
duction of  the  assessment  In  considera- 
tion of  the  privilege  given  to  construct  and 
subsequently  to  widen  the  canal  across 
streets  In  the  yfllage,  now  city,  of  Niagara 
Falls,  the  relator  agreed  to  construct  and 
forever  maintain  bi^ldges  across  the  canal 
at  the  Intersection  of  several  streets  or  high- 
ways. The  trial  court  found  that  the  value 
of  the  canal  itself  or  the  land  on  which  It 
stood  was  $98,986.77,  and  the  value  of  certain 
bridges  which  the  relator  was  bound  to  con- 
struct and  maintain  was  $50,163.57,  making 
the  total  value  of  the  tangible  property  in  the 
street  1149,150.34,  or  about  $36,000  less  than 
the  assessed  value.  The  relator's  first  claim  Is 
that  these  bridges,  though  constructed  by  the 
relator,  were  not  Its  property,  but  the  prop- 
erty of  the  public,  and  therefore  their  value 
should  have  been  deducted  from  the  assess- 
ment. It  is  not  at  .all  necessary  to  deter- 
mine In  whom  the  title  to  the  bridges  vested. 
What  the  relator  was  to  be  assessed  for  was 
not  only  the  value  of  the  tangible  property 
belonging  to  it  but  the  value  of  the  privilege 
of  crossing  and  severing  the  streets  of  the 
dty. 

[4]  Assuming  for  the  discussion  that  the 
bridges  became  the  property  of  the  munici- 
pality, the  only  effect  of  that  assumption  is  to 
Increase  the  value  of  the  special  franchise  or 
right  to  cross  the  streets.  For  this  privilege 
the  relator  agreed  to  pay  the  cost  not  only 
of  the  construction  of  the  bridges  to  be  built 
by  it  but  also  their  subsequent  maintenance, 
and  we  may  assume  that  the  privilege  was 
worth  what  the  relator  agreed  to  pay  and 
did  pay  for  it  The  only  finding  the  relator 
has  Is. of  the  present  value  of  the  bridges, 
which  may  have  deteriorated  since  their  erec- 
tion, and  there  Is  no  finding  as  to  the  cost 
of  maintenance.  We  thlnlc,  therefore,  that, 
despite  the  erroneous  view  of  the  trial 
court  to  which  we  have  alluded,  the  relator 
did  not  show  Itself  entitled  to  relief. 

The  order  appealed  from  should  be  affirm- 
ed, with  costs. 

QRAY,  HAIGHT,  WERNER,  WII/IARD 
BARTLETT,  CHASE,  and  COLLIN,  JJ.,  con- 
cur. 

Order  affirmed. 


(202  N.  T.  419) 

HEIBERGER  et  aL  v.  KARFIOU 

(Court  of  Appeals  of  New  York.    June  16, 
1911.) 

1  Afpbai.  ahd  Errob  (1 1094*)— Fiwniwos  or 
Fact— ArnRMANCE  bt  Apfkllate  Division 
—Conclusiveness. 

A  finding  that  an  original  deed  when  de- 
livered for  record  contained  the  name  of  the 
grantee  affirmed  by  the  Appellate  Division  is 


conclusive  on  a  farther  appeal  to  the  Court  of 
Appeals. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4324 ;  Dec  Dig.  i  1094.*] 

2.  Vendor  and  PnaoHASEs  (J  130*)  —  Mar- 
ketable Title. 

The  record  of  a  deed  in  plaintiff's  chain  of 
title  did  not  contain  the  name  of  the  grantee. 
The  original  Indices,  however,  referred  to  N.  as 
the  grantee,  and  a  purchase-money  mortgage 
was  given  by  N.  to  the  mortgagor  of  the  same 
date  as  the  deed  and  recorded  simultaneously 
with  it,  and  referred  to  the  deed  as  containing 
the  name  of  N.  as  grantee.  The  mortgage  ap- 
peared of  record  to  have  been  satisfied  and  dis- 
charged by  the  mortgagee,  who  was  grantor  in 
the  deed,  within  two  years  after  its  execution. 
Held,  that  the  apparent  defect  in  the  record  of 
the  deed  was  conclusively  disproved  by  the  other 
record  evidence  affecting  the  title  so  as  to  es- 
top the  grantor  and  his  heirs  from  ever  assert- 
ing that  he  had  not  conveyed  the  property,  and 
hence  such  apparent  defect  did  not  render  the 
title  unmarlietable. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  |§  245,  246 ;  Dec.  Dig.  | 
130.*] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department. 

Suit  by  Sophia  Heiberger  and  others 
against  Benzlon  Earflol.  From  a  judgment 
for  plaintiffs  affirmed  by  the  Appellate  Divi- 
sion (134  App.  Dlv.  935,  118  N.  T.  Supp. 
1112),  defendant  appeals.    Affirmed. 

Herman  S.  Bachrach,  for  appellant  Ed- 
ward  T.  HorwiU,  for  respondents. 

ORAT,  J.  This  action  was  brought  to  com- 
pel the  defendant  specifically  to  perform  a 
contract  in  which  he  had  agreed  to  purchase 
of  the  plaintiffs  certain  real  property.  The 
plalntltb  recovered  a  Judgment,  which  the 
Appellate  Division  has  affirmed.  The  one  ob- 
jection to  the  plaintiffs'  title,  which  the  de-' 
fendant  insists  upon,  in  this  court,  is  the 
omission  of  the  name  of  a  grantee  in  a  deed 
from  Marvin  Palmer  in  1873,  then  the  owner 
of  the  premises.  This  omission  was  not  made 
to  appear  from  the  original  deed,  but  from  Its 
record  in  the  register's  office.  It  was  proved 
upon  the  trial  that  the  deed  was  lost  and 
could  not  be  produced;  but  the  trial  court 
found  as  a  fact  that,  when  delivered  to  the 
register  for  record.  It  contained  the  name  of 
Patrick  Newman,  as  grantee.  Other  facts 
found  were .  that  "the  original  Indices  of 
grantors  and  grantees  In  use,  in  1873,  refer 
to  the  name  of  Patrick  Newman,  as  being  the 
name,  which  was  in  the  original  deed,"  and 
that  a  purchase-money  mortgage  was  given 
by  Newman  to  Palmer,  of  the  same  date  as 
the  deed,  which  was  recorded  simultaneously 
with  it  and  "refers  to  such  deed  as  contain- 
ing the  name  of  Patrick  Newman  as  gran- 
tee." This  mortgage  appears  of  record  to 
have  been  satisfied  and  to  have  been  dis- 
charged by  Palmer  vrlthln  two  years  of  its 
execution. 

[1]  The  finding  of  the  trial  court  that  the 
original   deed   contained  the' name  of  the 
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grantee  when  dellyered  for  record,  In  view 
of  the  unanimous  a£9rmance  of  the  judgment 
by  the  Appellate  Division,  must  be  regarded 
as  conclusive. 

[2]  But  it  is  contended  by  the  appellant 
that,  as  the  judgment  rests  upon  record  evi- 
dence and  the  testimony  of  witnesses,  how- 
ever binding  upon  the  parties  to  this  action, 
It  would  not  conclude. the  heirs  of  Palmer. 
It  is  argued  in  bis  behalf  that  a  court  of 
equity  should  not  require  a  purchaser  to  take 
a  title,  which  depends  for  Its  completeness 
upon  parol  evidence,  and  which  may  fairly 
be  questioned  thereafter.  That  is  doubtless 
the  rule,  and  a  purchaser  will  not  be  re- 
quired to  take  a  title  which  is  so  defective 
as  that  he  may  be  left  to  defend  his  posses- 
sion by  litigation.  If  the  fact  were  shown 
that  the  original  deed  from  Palmer  contain- 
ed no  name  of  a  grantee,  instead  of  the  fact 
being  that  the  register  had  been  careless  In 
recording  it  upon  his  books,  if,  even,  the  evi- 
dence to  establish  the  fact  of  the  grantee's 
name  having  been  in  the  deed  was  so  Incon- 
clusive as  to  leave  room  for  reasonable  doubt 
hereafter  by  Palmer's  heirs,  I  should  doubt 
the  correctness  and  justice  of  this  decree. 
That  is  not  the  case.  The  evidence  of  record 
Is  absolutely  conclusive  upon  any  one,  who 
might  claim  under  Palmer,  upon  the  ground 
-discussed.  The  record  of  the  purchase-money 
mortgage  given  by  Newman  to  Palmer,  recit- 
ing that  It  conveyed  the  same  premises, 
which  had  been  conveyed  to  blm  by  Palmer 
by  deed,  etc.,  and  that  It  was  "to  secure  the 
payment  of  a  part  of  the  purchase  money 
therefor,"  with  the  record  of  its  later  satla- 
faction  and  discharge  by  Palmer,  would  estop 
.Palmer,  or  thoae  claiming  under  him,  from 
ever  asserting  that  he  had  not  conveyed  the 
property. 

In  the  case  of  Hellreigel  v.  Manning,  97  N. 
Y.  66,  a  similar  action  to  this,  in  the  chain  of 
title,  the  defect  alleged  was  that  the  records 
did  not  show  that  one  Electa  Wilds  had  con- 
veyed the  land.  They  showed  that  some 
years  after  she  acquired  It  one  Electa  Wilder 
had  executed  a  deed,  which  was  lost  The 
plaintifT  gave  evidence  in  support  of  his  con- 
tention that  there  had  been  a  mistake  in  the 
recording  and  succeeded  in  obtaining  a  de- 
cree for  specific  performance.  In  this  court, 
there  was  an  affirmance ;  Judge  Earl,  speak- 
ing for  the  court,  after  holding  that  the 
plaintiff  proved  conclusively  that  there  was 
a  mistake  in  the  record,  saying:  "The  deed 
to  Snashell  (from  Electa  Wilder)  had  been 
destroyed  after  the  title  had  passed  out  of 
him;  but  the  mortgage  given  back  by  him 
for  purchase  money  was  produced,  and  in  that 
Electa  Wilds  was  the  mortgagee."    Page  59. 

In  the  present  case  no  defect  was  shown  to 
have  been  In  the  deed.  The  claim  is  based 
upon  an  inference  from  the  record,  which  the 
Indices  and  the  purchase-money  mortgage 
disprove  conclusively  as  to  every  one  who 


might  assert  it  Therefore  tbe  appeal  must 
fail;  for  the  reason  that,  though  the  appel- 
lant raised  a  doubt  of  tbe  plaintiffs'  title, 
it  is  shown  not  to  be  a  reasonable  doubt, 
which  would  render  the  title  to  the  land  un- 
marketable, or  affect  its  value.  The  records, 
which  furnished  the  ground  for  the  doubt, 
furnish  the  enduring  evidence  to  dispel  It  , 
The  judgment  should  be  affirmed. 

CULLEN,    0.    J.,   and   HAIGHT,    VANN, 
WERNER,    HISCOG&    and    OOLLIN,   ii^ 

concur. 

Judgment  affirmed,  with  costlb 


(MS  N.  T.  tSS) 

PEOPLB  V.  KINNBT. 

(doort  of  Appeals  of  New  YoriE.    Jane  18, 
1911.) 

1.  Cbiuikai.  Law  (H  419,  420*)— Bvidencb. 

In  a  prosecution  for  murder  alleged  to  have 
been  committed  to  rob  deceased,  evidence  of  a 
conversation  between  witness  and  deceased  on 
the  day  before  the  homicide,  when  defendant 
was  not  present,  showing  that  deceased  had 
money  in  his  posseBsion,  was  inadmissible. 

\!EA.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  {{  973-983;  Dec.  Dig.  {{  419, 
420.*] 

2.  WlTRESSBS  (I  318*)— Sepabatk  Evideitcb— 
Redirect  Examination. 

Where  the  state  claimed  that  defendant  kill- 
ed deceased  in  order  to  rob  him,  a  witness  hav- 
injK  testified  that  nearly  a  month  before  the  hom- 
icide he  paid  deceased  certain  bills  which  cor- 
resiMnded  with  those  possessed  by  accused  after 
the  homicide,  and  bemg  subjected  only  to  an 
ordinary  cross-examination  m  an  attempt  to 
impeach  his  memory  as  to  the  denomination  of 
the  bills  without  any  attack  on  his  veracity,  it 
was  error  to  permit  the  state  on  redirect  exam- 
ination to  introduce  in  corroboration,  an  affi- 
davit made  by  the  witness  several  days  after  the 
homicide  in  jpioceedings  not  connected  with  ac- 
cused, in  which  the  witness  swore  that  .he  had 
paid  to  deceased  the  bills  detailed  in  the  direct 
examination. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  i|  1084,  1086 ;   Dec  Dig.  {  318.*] 

3.  HOMICIDB  (i  170*)— EVIOENOB— iDBNTIFIOAr 

TION. 

Accused,  having  been  arrested  for  killing 
deceased  in  order  to  rob  him,  on  the  day  of 
his  arrest  and  some  considerable  time  thereafter 
was  taken  to  the  office  of  the  chief  of  police 
in  the  courthouse.  While  there  accused  visited 
a  public  toilet  in  the  building,  and  a  few  min- 
utes after  be  had  left  a  bunch  of  six  keys  was 
found  there  between  a  pipe  In  the  wall  in  plain 
sight  Three  of  the  keys  were  found  to  unlock 
doors  of  the  house  occtipied  by  deceased  at  the 
time  of  the  homicide.  The  people  claimed  tliat 
deceased  had  been  shot  after  he  emerged  from 
the  house,  and  that  his  body  was  dragged  back 
into  the  house  and  the  door  locked.  fleM,  that 
in  the  absence  of  any  other  evidence  tending  to 
connect  accused  with  the  keys,  or  to  show  that 
others  having  access  to  the  toilet  might  have 
placed  them  there,  or  as  to  the  length  of  time 
that  they  had  probably  remained  there,  they 
were  inadmissible. 

[EM.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  I  305:   Dec.  Dig.  |  17a*] 
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4.  Cbiminai,   Law    (J    814*)-- CoRraseioirB— 

VOLVNTABY  CEABACTBB. 

It  wag  not  error  to  omit  to  submit  to  the 

i'ary  tlie  question  whether  improper  methods 
ad  been  used  to  obtain  confessions  from  ac- 
cused where  there  was  no  request  for  such  sub- 
mission, and  no  evidence  of  the  use  of  improp- 
er methods  sufficient  to  require  such  submission. 
[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Oent.  Dig.  |  1979 ;   Dec.  Dig.  {  814.*] 

6.  Chimin AL  Law  (§  532*)  —  Confessions — 

VOLVNTABT    CEABACIEB— PBKUXINABT    KZ- 

AMiNATiON — Scope. 

Where  defendant's  counsel  was  permitted 
to  pursue  an  examination  to  determine  whether 
certain  confessions  alleged  to  have  been  made 
by  accused  had  been  obtained  by  improper  meth- 
ods to  some  extent,  and  he  had  made  no  sub- 
stantial headway  in  attaining  his  purpose  when 
he  was  stopped  by  the  trial  judge,  tne  court's 
refusal  to  permit  him  to  proceed  further  was 
not  an  abuse  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  {  682.*) 

6.  Cbiminai.  Law  (|  1186*)— New  Tbiai^- 
.  Gbounds— Misconduct  of  tbiai-  Judgk. 
Where  the  trial  judge  in  rulings  on  evi- 
dence in  giving  directions  to  counsel  for  ac- 
cused and  in  charging  the  jury  inadvertently 
and  unintentionally  did  things  which  in  the  ag- 
gregate were  calculated  to  create  such  a  pre- 
vailing atmosphere  of  apparent  prejudice  to  the 
accused's  cause  that  the  jury  could  scarcely 
escape  its  substantial  influence,  accused  was 
entitled  to  a  new  trial,  regardless  of  the 
strength  of  the  people's  case  on  the  qaestion 
of  guilt  or  Innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal, 
Law,  Dec.  Dig.  {  1186.*] 

Haight  and  WeAer,  J  J.,  dissenting. 

Appeal  from  Supreme  Court,  Trial  Term, 
Clinton  County. 

John  Kinney  was  convicted  of  murder  In 
the  flnt  degree,  and  be  appeals.  Beversed, 
and  new  trial  granted. 

Patrick  3.  Tlemey  and  David  H.  Agnew, 
for  appellant  Arthur  S.  Hogne,  Dlst  Atty., 
for  the  Peopla 

HISCOCK,  J.  The  appellant  has  been  con- 
victed of  murder  In  the  first  degree  for  the 
alleged  killing  of  one  Bouvia  at  a  small  ham- 
let called  Jericho,  In  the  county  of  Clinton, 
December  29,  1909. 

The  theory  of  the  prosecution,  and  In  ac- 
cordance with  which  the  appellant  must  have 
been  found  guilty,  was  and  is  that  the  latter 
arose  very  early  on  the  morning  of  the  day  in 
question,  went  some  distance  to  the  house 
where  the  deceased  lived  alone  In  a  sparsely- 
settled  locality,  laid  in  wait  and  shot  him  as 
be  came  out  of  Us  house,  thereafter  dragged 
the  dead  body  back  into  the  house,  procured 
the  money  which  furnished  the  motive  for 
the  crime,  locked  the  house,  and  went  away. 
The  crime  was  not  discovered  until  three  or 
four  days  thereafter,  when  the  appellant  was 
promptly  charged  therewith  and  arrested. 

There  were  no  eyewitnesses  of  the  crime,  but 
Hxe  testimony  offered  by  the  people  consisted 
of  alleged  confessions  and  of  various  items  of 
Circumstantial  evidence.    The  legitimate  evi- 


dence which  was  offered  and  received  was 
quite  sufficient  to  sustain  the  Judgment  of 
conviction  if  the  trial  had  been  fairly  con- 
ducted. We  find,  however,  that  substantial 
errors  were  committed  of  a  nature  calculated 
seriously  to  affect  the  rights  of  the  appel- 
lant, and  which,  therefore,  we  are  unwilling 
to  disregard.  Some  ot  the  alleged  errors  are 
so  Inconsequential  and  so  unlikely  to  arise 
on  another  trial  that  I  shall  not  discuss 
them,  referring  simply  to  those  which  are 
more  important  and  which  might  be  repeat- 
ed. As  I  have  said,  the  alleged  motive  for 
the  murder  was  that  of  robbery,  and  it  there- 
fore became  important  for  the  people  to 
show  that  the  deceased  had  money,  that  the 
appellant  knew  of  it,  and,  if  possible,  to  iden- 
tify, some  of  the  bills  found  on  appellant 
after  the  murder  with  those  eariler  in  the 
possession  of  the  deceased. 

[1]  One  Spinks  was  allowed  to  testify  to 
a  conversation  occurring  Mth  the  deceased 
on  the  day  before  the  homicide,  when  the 
appellant  was  not  present,  tending  to  show 
that  the  former  had  money  in  his  iMssession. 
Of  course,  this  evidrace  was  absolutely  in- 
competent, and,  while  the  presence  of  other 
testimony  tmding  to  show  the  same  fact 
might  be  made  an  excuse  for  overlooking 
this  error  if  it  were  the  only  one,  such  situ- 
ation made  it  all  the  less  excusable  to  crowd 
in  objectionable  testimony. 

[2]  One  Trudeau,  called  by  the  people,  tes- 
tified that  nearly  a  month  before  the  liomi- 
cide  he  paid  to  the  deceased  certain  bills 
which  corresponded  with  those  possessed  by 
appellant  after  the  homicid^.  This  evidence 
manifestly  was  of  substantial  importance. 
The  witness  was  subjected  to  an  ordinary 
cross-examination  in  the  attempt  to  impeach 
his  memory  as  to  the  denomination  of  the 
bills,  and  therefore  the  reliability  of  his  tes- 
timony. Thereupon,  on  the  redirect  exami- 
nation, the  court  allowed  in  evidence  in  cor- 
roboration of  him  an  affidavit  made  by  him 
several  days  after  the  homicide  in  proceedings 
in  no  wise  connected  with  appellant  that  he 
bad  made  to  the  deceased  the  payment  of 
bills  detailed  in  the  direct  examination.  It 
is  sufficient  to  state  somewhat  dogmatically 
that  this  evidence  was  utterly  incompetent, 
for  this  is  so  baldly  the  law  tliat  there  is  no 
chance  for  debate  or  discussion.  It  is  doubt- 
less true  that  there  are  some  very  exceptional 
circumstances  under  which  the  evidence  of 
a  witness  may  be  corroborated  and  relieved 
from  suspicion  by  proving  sometUng  which 
he  had  said  or  done  on  a  prior  occasion.  But 
those  few  cases  are  so  wholly  dissimilar 
from  this  one  that  there  is  no  opportunity 
to  find  any  similarity  whi<^  would  make 
them  a  precedent  or  authority  for  what  was 
done  on  this  trial. 

[S]  On  the  day  of  appellant's  arrest  and 
some  considerable  time  thereafter  he  was 
taken  to  the  office  of  the  chief  of  police  in 
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the  courthouse.  There  was  In  the  building  a 
toilet  room  whidi  was  never  locked,  which 
was  used  by  all  the  people  occupying  the 
building  and  was  also  accessible  to  so  much 
of  the  public  as  frequented  the  building,  and 
this  must  have  included  a  large  number  of 
people,  Inasmuch  as  there  were  various 
courtrooms  therein.  A  deputy  sheriff  tes- 
tified that  a  few  moments  after  the  appellant 
had  visited  this  room  he  found  stuck  be- 
tween a  pipe  and  the  wall  In  plain  sight  a 
bunch  of  Iteys.  A  bunch  of  keys  more  or  less 
satisfactorily  identified  as  the  one  thus 
found  was  produced  upon  the  trial  and  re- 
ceived in  evidence  over  the  appellant's  ob- 
jection. It  was  testified  in  connection  there- 
'  with  that  three  of  the  six  keys  thus  found 
unlocked  doors  in  the  house  occupied  by  the 
deceased  at  the  time  of  the  homicide,  some 
of  them  at  least  outside  doors.  There  was 
not  the  slightest  bit  of  proof  to  connect  ap- 
pellant with  the  possession  of  the  keys  ex- 
cept the  mere  fact  that  they  had  been  found 
In  a  public  toilet  room  a  short  time  after 
he  had  been  there.  I  regard  tills  evidence 
as  one  of  the  most  damning  pieces  of  testi- 
mony found  in  the  people's  case,  and,  if  it 
was  incompetent,  its  admission  was  certainly 
a  grievous  error. 

As  I  said  at  the  commencement,  the  body 
of  the  deceased  after  he  had  been  presum- 
ably killed  on  the  outside  was  dragged  back 
Into  the  house  and  the  doors  locked.  The 
presence  on  this  bunch  of  three  keys  out  of 
six  which  fitted  doors  in  the  small  house 
where  deceased  lived  established  an  appar- 
ent relationship ,  between  the  keys  and  the 
house  too  unusual  to  l>e  readily  overlooked 
as  a  mere  coincidence.  If  then  the  jury 
found,  as  they  were  permitted  to,  that  ap- 
pellant had  these  keys  in  his  possession  after 
the  homicide,  they  could  scarcely  fall  to 
draw  the  plain  conclusion  that  he  it  was 
who  had  locked  up  the  doors  after  the  de- 
ceased had  been  murdered  and  dragged  back 
into  the  house.  After  this  there  would  be 
little  need  for  the  people  to  go  further  in 
their  line  of  proof.  -  Scant  room  was  left  for 
the  play  of  any  uncertainty  or  speculation 
with  the  inquiry  who  it  was  that  was  busily 
engaged  around  the  scene  of  the  murder 
Immediately  after  the  victim  had  been  killed. 
So  then  we  come  to  the  question  whether 
this  evideace  was  made  competent  Clearly 
it  was  not  We  have  the  sole  facts  that  the 
appellant  had  been  in  a  public  and  much- 
frequented  toilet  room,  and  that  thereafter 
a  bunch  of  keys  was  found  there  in  plain 
sight  where  any  one  might  have  placed  ttiem. 
For  all  tliat  is  disclosed,  they  may  have 
been  there  for  three  or  four  days  before 
the  appellant  was  arrested.  Not  only  might 
some  one  else  have  placed  them  there,  but 
the  appellant  during  the  day  liad  had  oppor- 
tunities for  getting  rid  of  the  keys  if  they 
were  actually  in  his  possession.  I  do  not  lose 
sight  of  the  fact  that  a  brutal  murder  had  been 
committed  apparently  from  the  meanest  mo- 


tives, and  that  in  the  Interest  of  Justice  the 
people  should  be  allowed  to  introduce  any 
evidence  which  legally  served  to  fix  the  iden- 
tity of  the  murderer.  If  there  had  been  any- 
thing which  logically  and  fairly  tended  to 
connect  the  appellant  with  the  deposit  of 
these  keys  where  they  were  found,  it  would 
have  been  the  duty  of  the  trial  court  to  re- 
ceive them  end  of  this  court  to  affirm  such 
action.  It  was  not  indispensable  to  show  by 
direct  testimony  their  possession  by  him  be- 
fore they  were  found  or  to  establish  con- 
clusively that  they  were  not  present  in  the 
toilet  room  the  very  last  moment  before  he 
went  in  there.  But,  as  has  been  said,  on 
the  evidence  as  now  presented  the  keys 
may  have  been  where  found  for  three  or  four 
days  before  appellant  went  to  the  toilet 
room.  Such  a  condition  did  not  justify  their 
admission  in  evidence.  Certainly,  if  there 
was  no  sufficient  connecting  testimony  of  any 
other  kind,  there  should  have  been  presented 
some  evidence  which  related  to  such  a  time 
before  as  well  as  after  appellant  went  there 
as  would  reasonably  justify  the  conclusion 
and  inference  that  they  were  not  placed 
where  found  by  some  one  else. 

Neither  of  the  cases  cited  by  the  district  at- 
torney to  sustain  the  admission  of  this  evi- 
dence does  so.  In  People  v.  HUl,  198  N.  Y. 
64,  91  N.  E.  272,  the  court  received  in  evidence 
some  keys  found  in  a  remote  spot  where  the 
defendant  was  believed,  aftd  by  other  evi- 
dence shown,  to  have  lain  in  wait  for  his 
victim.  They  had  on  them  a  tag  bearing  the 
defendant's  name  and  this  was  considered 
by  some  of  the  members  of  the  court  to  con- 
stitute some  evidence  of  their  ownership. 
But  even  under  these  circumstances  we  did 
not  pass  on  the  competency  of  the  evidence, 
holding  that,  even  though  incompetent,  it  was 
too  Inconsequential  under  all  of  the  circum- 
stances of  that  case  to  require  a  reversal  of 
the  judgment 

In  People  v.  Del  Vermo,  192  N.  Y.  470,  85 
N.  E.  690,  a  knife  was  received  which  had 
been  found  in  an  out  of  the  way  place  where 
defendant  had  been.  In  that  case,  however, 
there  was  evidence  outside  of  the  discovery 
of  the  knife  at  the  place  in  question  which 
authorized  the  jury  to  find  a  connection  be- 
tween it  and  the  defendant.  Even  then  there 
was  strong  dissent  from  the  prevailing  opin- 
ion as  to  the  competency  of  the  evidence. 

An  important  item  of  evidence  introduced 
against  the  appellant  consisted  of  alleged 
confessions,  and  it  is  vigorously  claimed  by 
his  counsel  that  errors  were  committed  by 
the  trial  court  In  refusing  to  permit  him 
to  conduct  a  preliminary  examination  of  the 
witness  by  whom  some  of  these  confessions 
were  proved,  for  the  purpose  of  showing  that 
improper  inducements  were  used  to  procure 
them,  and  also  that  the  question  whether 
some  of  the  confessions  were  so  improperly 
induced  should  have  been  submitted  to  the 
jury.  While  the  manner  in  which  the  trial 
judge  treated  this  subject  and  the  appellant's 
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connsel  In  connection  therewith  constituted 
one  of  those  unfortunate  incidents  hereafter 
dtscnssed,  It  seems  proper  to  say  that  In  our 
opinion  no  strictly  legal  error  was  committed 
In  the  rvillngB  of  the  court  on  this  evidence. 

[4]  There  is  no  foundation  for  the  asser- 
tion that  the  question  whether  appellant's 
alleged  confessions  to  the'  chief  of  police 
were  induced  by  improper  methods  should 
have  been  passed  on  by  the  Jury.  In  the 
first  place  there  was  no  request  for  any  such 
disposition  as  this,  and  in  the  second  place 
I  find  no  eTldence  which  made  It  proper  for 
the  trial  court  to  submit  any  such  question. 

[1]  The  preliminary  examination  which  ap- 
plant's  counsel  desired  to  conduct  for  the 
purpose  of  showing  that  appellant  in  making 
the  alleged  confessions  was  Influenced  by 
fear  commenced  with  a  period  antedating  by 
many  hours  the  time  when  they  are  alleged 
to  have  been  made.  Be  was  allowed  to  pur- 
sue this  examination  to  some  extent  before 
he  was  stopped.  The  limit  to  whldi  sudi  a 
preliminary  examination  may  be  pnisned 
must  of  course  be  determined  In  some  meas- 
ure by  the  sound  Judgment  and  discretion  of 
the  trial  judge.  I  cannot  see  that  the  counsel 
had  made  any  substantial  headway  In  attain- 
ing the  purpose  of  his  preliminary  examina- 
tion at  the  time  he  was  stopped  by  the  trial 
Judge,  and,  in  the  absence  of  some  assurances 
or  prospects  of  success,  the  latter  undoubted- 
ly had  a  right  to  curtail  the  examination. 
People  T.  Brasch,  193  N.  Y.  46,  85  N.  E.  809. 

[•1  I  come  now  to  that  feature  of  the  trial 
already  adverted  to  which  very  substantially 
Influences  us  In  awarding  a  new  trial,  and 
which  need  be  r^erred  to  only  In  a  brief 
manner.  The  Judge  before  whom  the  trial 
was  conducted  has  since  died,  and  we  may 
take  notice  of  what  is  generally  known  that 
already  at  the  time  when  the  trial  occurred 
his  health  had  become  seriously  impaired. 
In  his  anxiety  conscientiously  to  fulfill  his 
duties  he  undertook  in  the  trial  of  this  case 
burdens  which  It  was  beyond  his  strength 
to  carry.  Under  these  circumstances,  in  rul- 
ing on  evidence,  in  giving  directions  to  the 
counsel  for  the  accused,  and  In  charging  the 
Jury  he  did  Inadvertendy  and  unintentional- 
ly do  those  things  which,  probably  negligible 
If  limited  to  one  or  two  instances.  In  the  ag- 
gregate were  calculated  to  create  such  a  pre- 
yailing  atmosphere  of  apparent  prejudice  to- 
wards the  appellant's  case  that  the  Jury 
could  scarcely  escape  Its  substantial  influence. 
However  strong  the  people's  case  may  be 
regarded,  the  accused  is  entitled  to  have  the 
question  of  bis  guilt  or  Innocence  determined 
by  the  Jury  unaffected  by  any  improper 
thoughts  or  considerations  of  importance. 
Because  of  the  features  now  being  pointed 
out,  in  connection  with  the  admission  of  im- 
IMToper  evidence,  we  think  this  opportunity 
was  not  afforded  to  this  appellant,  and  that, 
therefore,  a  new  trial  must  be  granted. 


HAIGHT,  J.  I  concur  in  the  opinion  of 
HISCOCK,  J.,  except  as  to  the  paragraph  per- 
taining to  the  finding  of  the  keys.  As  to  that 
I  dissent  upon  the  ground  that  the  evidence 
taken  of  the  finding  of  the  keys  and  of  their 
fitting  the  locks  on  the  doors  of  the  decedent's 
house  was  competent  The  evidence  so  taken 
In  connection  with  the  other  facts  and  cir- 
cumstances developed  In  the  case  was  suffi- 
cient to  be  considered  by  the  Jury  as  forming 
one  of  Uie  circumstances  or  links  in  the 
chain  of  evidence,  even  though  the  evidence 
connecting  the  defendant  with  the  possession 
of  the  keys  may  be  slight. 

CtJLLEN,  a  X,  and  WILLARD  BART- 
LETT,  CHASE,  and  COLLIN,  JJ.,  concur 
with  HISCOCK,  J.  HAIGHT,  J.,  concurs 
in  result  in  memorandum,  with  whom  WER- 
NER, J.,  concurs. 

Judgment  of  conviction  reversed,  ete. 


(MS  N.  T.  833) 

CITT    OF  TROT   t.   UNITED  TRACTION 
CO.    . 

(Court  of  Appals  of  New  York.    June  18, 
1911.) 
STBMrt  Railboads  (I  70*>—Opi»atiok— Pub- 
lic Sebvicb  Commission— Obdebs— City  Ob- 

DINANCE. 

Public  Service  Commissions  Law  (Laws 
1907,  c.  429 ;  Consol.  Laws  1910,  c.  48)  provides 
that  whenever  the  commission  after  bearing 
shall  be  of  the  opinion  that  the  service  of  any 
street  railway  corporation  Is  inadequate,  the 
commission  ^all  first  determine  what  would  be 
adequate  service  and  prescribe  the  same  by  an 
order  to  be  served  on  the  carrier,  and  that  every 
order  so  made  shall  take  effect  at  the  time 
therein  specified,  and  shall  continue  in  force 
for  the  period  therein  designated,  unless  earlier 
modified  or  abrogated  by  the  commission,  or 
unless  unauthorized  by  lliw,  or  in  violation  of 
the  Constitution  of  the  state  or  the  United 
States.  Held,  that  where  the  confmission  passed 
on  and  prescribed  the  frequency  with  wnich  a 
street  railroad  company  should  operate  cars 
on  certain  of  its  lines,  the  city  had  no  power 
by  ordinance  to  require  a  more  frequent  serv- 
ice, though  the  railroad  company's  charter  re- 
served to  the  city  the  power  to  prescribe  reason- 
able regulations  with  reference  to  the  opera- 
tion of  the  road  in  accordance  with  public  re- 
quirements and  convenience. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  14T%-149;  Dec.  Dig.  I 
70.»] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Suit  by  the  City  of  Troy  against  the  Unit- 
ed Traction  Company,  to  compel  defendant 
to  comply  with  an  ordinance  regulating  the 
frequency  of  service.  Prom  a  Judgment  of 
the  Appellate  Division  (137  App.  Div.  935, 
122  N.  y.  Supp.  1124)  unanimously  affirming 
the  Judgment  of  the  Rensselaer  (bounty  Court 
dismissing  the  complaint  complainant  ap- 
peals.   Afllrmed. 

George  B.  Wellington,  for  appellant  Lew- 
is E.  Carr,  for  respondent 


•For  other  cases  gee  same  topic  and  section  NUMBER  In  Deo.  Dlx.  *  Am.  Dlt.  Key  No.  Series  *  Rep'r  Indeze* 
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CHASE,  J.  The  plaintiff  Is  a  dty  of  the 
second  class.  It  bas  been  subject  to  the 
provisions  of  the  uniform  charter  of  cities 
of  the  second  class  since  January  1,  1908. 
Laws  of  1906,  c.  473,  now  chapter  53  of 
the  Consolidated  Laws.  Prior  to  January  I, 
1908,  it  had  been  since  January  1,  1900,  sub- 
ject to  chapter  182  of  the  Laws  of  1898 
(White  charter),  and  prior  to  1000  it  was  sub- 
ject to  special  charter. 

The  defendant  is  a  street  railroad  corpora- 
tion, and  it  has  succeeded  to  the  rights  and 
franchises  of  the  Troy  City  Railway  Com- 
pany, another  street  railroad  corporation, 
which  had  succeeded  to  the  rights  and  fran- 
chises of  the  Troy  &  Albia  Horse  Railroad 
Company,  another  street  railroad  corpora- 
tion. 

The  plaintiff,  on  August  5,  1890,  granted 
certain  franchises  to  the  Troy  &  Albla  Horse 
Railroad  Company  by  an  ordinance,  section 
8  of  which  Is  as  follows:  "The  said  company 
shall  place  suitable  cars  on  its  said  railroad 
so  extended  for  the  convenience  and  comfort 
of  passengers,  and  shall  run  the  said  cars 
each  and  every  day,  both  ways,  as  often  as 
'  the  public  wants  and  convenience  may  re- 
quire and  under  such  reasonable  directions 
and  regulations  as  the  common  council  may 
from  time  to  time  prescribe  by  a  two-thirds 
vote  of  all  the  members  of  that  body." 

On  November  21,  18%,  it  granted  a  fran- 
chise to  the  Troy  City  Railway  Company  to 
operate  a  street  railroad  on  Oakwood  avenue 
in  said  city  by  an  ordinance,  section  2  of 
which  is  in  part  as  follows:  •••  •  •  The 
extension  of  such  railroad  and  the  operation 
thereof  on  the  streets  and  avenue  above  men- 
tioned are  hereby  made  subject  to  all  the 
conditions  and  provisions  mentioned  In  the 
ordinance  passed  August  6,  1890,  relative  to 
the  extension  of  the  railroad  of  the  Troy  & 
Albla  Horse  Railroad  Company  (predecessors 
of  the  Troy  City  Railway  Company)  as  fully 
as  if  the  same  were  Incorporated  herein." 
The  Oakwood  avenue  line  was  built  and  op- 
erated, and  on  January  28,  1900,  an  ordi- 
nance was  passed  by  the  plaintlfT  which  re- 
quired the  defendant's  predecessor  In  title  to 
run  cars  on  each  of  its  lines,  both  ways,  at 
Intervals  not  to  exceed  10  minutes,  from  5 
o'clock  in  the  morning  untU  7  o'clock  in  the 
evening,  and  thereafter  as  the  public  wants 
and  conveniences  might  require.  The  de- 
fendant failed  to  comply  with  said  ordi- 
nance, and  on  February  28,  1908,  the  mayor 
of  the  city  of  Troy,  on  behalf  of  himself  In- 
dividually, as  -a  resident  and  taxpayer  in 
said  city  and  as  the  mayor  of  the  city,  peti- 
tioned Uie  Public  Service  Commission  of  the 
state  of  New  York,  In  the  Second  district,  to 
"determine  the  just,  reasonable  and  adequate 
service  hereafter  to  be  enforced  on  said  Oak- 
wood  avenue  line  to  be  observed  by  said 
United  Traction  Company,  and  fix  and  pre- 
scribe the  same  by  an  order  to  be  served 
upon-  said  United  Traction  Compauy,  and 
that  said  United  Traction  Company  be  order- 


ed to  comply  widi  the  terms  of  said  ordi- 
nance and  to  satisfy  the  cause  of  complaint 
herein  and  order  said  United  Traction  Com- 
pany to  increase  the  number  of  its  cars  on 
said  Oakwood  avenue  route,  so  that  there 
may  be  a  car  both  ways,  every  day,  at  in- 
tervals not  to  exceed  10-  minutes,  from  6 
o'clock  in  the  mohiing  until  7  o'clock  in  the 
evening."  In  bis  petition  he  alleged  the  facts 
stated  herein,  and  he  further  alleged,  among 
other  facts,  that  "said  United  Traction  Com- 
pany has  for  several  years  last  past  failed 
to  comply  with  the  terms  of  said  ordinance 
(ordinance  of  January  23,  1900),  In  that  it 
has  not  run  over  said  Oakwood  avenue  route 
or  line,  both  ways,  every  day,  cars  at  inter- 
vals not  to  exceed  10  minutes,  from  5  o'clock 
In  the  morning  until  7  o'clock  in  the  eve- 
ning. •  •  •  Said  railroad  corporation 
does  not  run  cars  enough  reasonably  to  ac- 
commodate the  passenger  traffic  offered  to  it, 
and  does  not  run  cars  with  sufficient  fre- 
quency or  at  reasonable  or  proper  times  on 
its  said  Oakwood  avenue  route." 

The  United  Traction  Company  answered 
said  petition,  and,  among  other  things,  de- 
nied the  allegations  of  the  petition  charging 
It  with  failure  to  operate  a  sufficient  num- 
ber of  cars  on  the  Oakwood  avenue  line  to 
accommodate  the  public.  A  hearing  was  had 
upon  said  petition  and  answer,  and  It  result- 
ed in  the  Public  Service  Commission  making 
an  order,  on  July  30, 1908,  the  material  parts 
of  which  are  as  follows: 

"Ordered,  that  said  TJnited  Traction  Com- 
pany be  and  it  is  hereby  directed  to  furnish 
on  its  Oakwood  Avenue  line,  in  Troy,  N.  Y., 
a  passenger  car  service  as  follows; 

"On  week  days:  A  flf teen-minute  service 
beginning  at  the  Union  Station  and  running 
northward  at  least  to  Frear  avenue,  and  as 
far  northward  beyond  that  x>oInt  as  may  be 
found  pracUcable  without  increasing  the 
number  of  cars  now  in  use  on  said  line,  viz., 
two. 

"The  first  car  to  leave  Union  Station  at 
6:15  a.  m.  and  the  last  car  to  leave  Union 
Station  at  12  midnight,  except  that  between 
the  hours  of  9K)0  a.  m.  and  11:40  a.  m.  and 
between  the  hours  of  2:10  p.  m.  and  -5:10  p. 
m.  the  service  shall  be  a  twenty-minute  serv- 
ice, and  the  cars  shall  run  from  Union  Sta- 
tion to  St  Peter's  Cemetery,  the  end  of  the 
line,  on  the  twenty-minute  schedule  only. 

"On  Sundays:  The  service  to  be  a  twenty- 
minute  service  from  6:15  a.  m.  to  12:00  mid- 
night, beginning  at  Union  Station  and  run- 
ning through  to  St  Peter's  Cemetery,  the 
end  of  the  line. 

"It  is  further  ordered  that  this  order  shall 
take  effect  on  August  10,  1908,  and  shall 
continue  In  force  until  modified  or  abrogated 
by  this  commission." 

It  is  asserted  and  not  denied  that  the  Pub- 
lic Service  Commission,  on  November  1, 
1908,  modified  the  order  of  July  80,  1908, 
which  modification  Is  evidenced  in  the  rec- 
ord by  a  telegram  sent  to  the  defendant  on 
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that  day,  al  foUowB:  "Order  In  Oakwood 
Ave.,  Troy,  line  suspended  nntU  further  no- 
tice will  be  satlBfactory  to  resume  20  minute 
service  to  terminus  that  line  commencing 
Nov.  2nd.  •  •  *  "  The  orders  of  the  Pub- 
lic Service  Commission  have  been  obeyed. 
On  November  6,  .1908,  the  plaintiff  passed 
another  ordinance  by  a  vote  of  more  than 
two-thirds  of  all  the  members  of  the  com- 
mon council  of  said  city,  of  whidi  the  fol- 
lowing  is  a  copy: 

"Section  1.  From  and  after  the  first  day  of 
December,  1908,  the  United  Traction  Com- 
pany shall  run  Its  cars  on  Its  Oakwood  av- 
enne  line,  throughont  its  entire  length  from 
Hooslck  street  to  St  Peter's  Cemetery,  so 
that  there  shall  be  a  car  both  ways  every 
day  at  Intervals  not  to  exceed  ten  minutes, 
from  six  o'clock  in  the  morning  until  nine 
o'dock  in  the  evening,  and  thereafter  at  In- 
tervals not  to  exceed  fifteen  minutes  until 
12:30  at  night 

"Sec.  2.  For  each  and  every  day's  refusal 
or  neglect  of  said  United  Traction  Company 
to  obey  the  provisions  of  section  1  of  this 
ordinance  the  company  shall  forfeit  and  pay 
to  the  city  of  Troy  the  sum  of  twenty-flve 
dollars,  to  be  collected  by  the  city  of  Troy  In 
a  civil  action  brought  by  It  in  Its  name." 

It  is  conceded  that  the  defendant  did  not 
obey  said  ordinance.  Tlils  action  was  com- 
menced January  13,  1909,  to  recover  a  pen- 
alty of  $25  for  each  day  from  the  time  when 
said  ordinance  took  effect*  to  the  day  of  the 
commencement  of  the  action. 

The  action  has  been  twice  tried.  Upon 
the  first  trial,  the  plaintiff  recovered  Judg- 
ment a$  demanded  in  its  complaint.  An  ap- 
peal was  taken  from  such  Judgment  to  the 
Appellate  Division,  where  the  Judgment  was 
reversed  and  a  new  trial  granted.  City  of 
Xroy  V.  United  Traction  Co.,  134  *App.  Dlv. 
766,  119  N.  T.  Supp.  474.  Upon  the  second 
trial,  the  plaintiff's  complaint  was  dismissed. 
An  appeal  was  taken  therefrom  to  the  Ap- 
l)ellate  Division,  where  the  Judgment  of  dis- 
missal was  affirmed,  as  stated,  without  opin- 
ion. City  of  Troy  v.  United  Traction  Co., 
137  App.  Dlv.  935,  122  N.  Y.  Supp.  1124. 

There  Is  but  one  question  requiring  our 
consideration  in  the  determination  of  this 
aK>ea].  It  Is  whether  the  plaintiff  bad  any 
nuthority  or  power  to  pass  an  ordinance  in- 
consistent with  an  order  duly  made  by  the 
Public  Service  Commission  relating  to  the 
frequency  with  which  cars  should  be  run 
and  maintained  by  the  defendant  on  its  Oak- 
wood  avenue  line  In  said  city.  The  Public 
Service  Commissions  law  (Laws  1907,  c. 
429,  now  chapter  48  of  the  Consolidated 
Laws  of  1910)  expressly  provides:  "  •  •  • 
Whenever  the  commission  shall  be  of  opin- 
ion, after  a  hearing,  had  ui>on  its  own  mo- 
tion or  upon  complaint  that  the  regulations, 
practices,  equipment  appliances,  or  service 
of  any  such  common  carrier,  railroad  corpo- 
ration or  street  railroad  corporation  in  re- 


spect to  transportation  of  persons,  freight  or 
property  within  the  state  are  unjust  nn- 
reasonable,  unsafe,  improper  or  Inadequate, 
the  commission  shall  determine  the  Just 
reasonable,  safe,  adequate  and  proper  regU" 
latlons,  practices,  equipment  appliances  and 
service  thereafter  to  be  in  force,  to  be  ob- 
served and  to  be  used  In  such  transportation 
of  persons,  freight  and  property,  and  so  fix 
and  prescribe  the  same  by  order  to  be  served 
upon  every  common  carrier,  railroad  corpo- 
ration and  street  railroad  corporation  to  be 
bound  thereby;  and  thereafter  it  shall,  be 
the  duty  of  every  common  carrier,  railroad 
corporation  and  street  railroad  corporation 
to  observe  and  obey  each  and  every  require- 
ment of  every  such  order  so  served  upon  it 
Section  49. 

Such  law  also  provides:  "If,  in  the  Judg- 
ment of  the  commission  having  Jurisdiction, 
any  railroad  corporation  or  street  railroad 
corporation  does  not  run  trains  enough  or 
cars  enough  or  possess  or  operate  motive 
power  enough,  reasonably  to  accommodate 
the  traffic,  passenger  and  freight,  transport- 
ed by  or  offered  for  transportation  to  It  or 
does  not  rnn  its  trains  or  cars  with  sufficient 
frequency  or  at  a  reasonable  or  proper  time 
having  regard  to  safety,  or  does  not  run  any 
train  or  trains,  car  or  cars,  upon  a  reasonable 
time  schedule  for  the  run,  the  commission 
stall,  after  a  hearing  either  on  its  own  mo- 
tion or  after  complaint  have  power  to  make 
an  order  directing  any  such  railroad  corpo- 
ration or  street  railroad  corporation  to  in- 
crease the  number  of  its  trains  or  of  its  cars 
or  its  motive  power  or  to  change  the  time 
for  starting  Its  trains  or  cars  or  to  change 
the  time  schedule  for  the  run  of  any  train 
or  car  or  make  any  other  suitable  order 
that  the  commission  may  determine  reason- 
ably necessary  to  accommodate  and  trans- 
port the  traffic,  passenger  or  freight,  trans- 
ported or  offered  for  transportation."  Sec- 
tion 51. 

Such  law  also  provides:  "  •  *  •  Every 
order  of  a  commission  shall  take  effect  at  a 
time  therein  specified  and  shall  continue  in 
force  for  a  period  therein  designated  unless 
earlier  modified  or  abrogated  by  the  com- 
mission or  unless  such  order  be  unauthoriz- 
ed by  this  or  any  other  act  or  be  in  viola- 
tion of  a  provision  of  the  Constitution  of 
the  state  or  of  the  United  States."  Sec- 
tion 23. 

The  Public  Service  Commission  was  estab- 
lished, among  other  things,  for  the  purpose 
of  promoting  uniformity  and  consistency  In 
authoritative  directions  to  be  given  to  public 
service  corporations,  and  to  constitute  a 
tribunal  trained  to  consider  and  determine 
controversies  and  problems  relating  to  such 
corporations,  and  to  direct  and  supervise 
their  relations  to  and  dealings  with  the  pub- 
lic as  their  patrons.  A  construction  of  the 
Public  Service  Commissions  law  that  would 
permit .  any  municipality ,  to  disregard  and 
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tet  at  naught  the  orders  of  the  Pablic  Serv- 
ice Commission  In  cases  like  the  one  now 
before  ns  wonid  not  only  cause  confusion 
of  authority,  but  would  make  of  no  effect 
some  of  the  work  of  the  commission  for  the 
doing  of  which  It  was  established. 

The  power  of  the  dty  of  Troy,  In  the  en- 
actment of  ordinances  nnder  the  charter  of 
cities  of  the  second  class.  Is  stated  in  sec- 
tion 80  as  follows:  "The  leglslatlTe  power 
of  the  city  is  Tested  In  the  common  council 
thereof,  and  It  has  authority  to  enact  ordi- 
nances, not  Inconsistent  with  law,  for  the 
government  of  the  city  and  the  management 
of  its  business,  for  the  preservation  of  good 
order,  peace  and  health,  for  the  safety  and 
welfare  of  it3  inhabitants  and  the  protection 
and  security  of  their  property.    •    •    •" 

Section  12  of  chapter  182  of  the  Laws  of 
1898  is  substantially  the  same  as  section  30 
of  the  second-class  cities  law  Just  quoted. 
Under  the  special  charter  of  the  dty  of  Troy 
(Laws  1892,  c.  670),  the  power  of  tlie  city 
to  enact  ordinances  is  expressly  limited  to 
such  as  are  "not  Inconsistent  with  this  act 
and  the  Constitution  and  laws  of  the  state." 
No  act  baa  been  called  to  our  attention  that 
gives  the  plalntltF  power  and  authority  to 
enact  an  ordinance  inconsistent  with  the 
Public  Service  Commissions  law. 

The  right.  If  any,  now  existing  in  the  city 
of  Troy  to  enact  ordinances  relating  to  the 
running  of  cars  In  that  city  Is  subject  to 
the  quallflcatlon  expressly  provided  In  its 
charter  that  the  same  shall  not  be  Incon- 
sistent with  law.  An  ordinance  Inconsistent 
with  an  order  duly  made  by  the  Public  Serv- 
ice Commission  would  be,  and  Is,  innmsist- 
ent  with  law.  The  ordinance  of  November 
S,  1908,  was  wholly  inconsistent  with  the 
order  of  the  Public  Service  Commission  and 
In  defiance  and  apparent  nullification  of  the 
sama  The  power  of  the  Public  Service 
Commission  to  make  the  order  relating  to 
the  Oakwood  avenue  line  was  not  dependent 
upon  the  receipt  of  a  complaint  or  petition 
therefor  from  a  person  or  corporation,  but 
by  express  statutory  authority  the  commis- 
sion is  given  power  to  make  such  an  order 
upon  its  own  motion. 

Any  person  interested  may,  after  an  order 
has  been  made,  apply  to  the  Public  Service 
Commission  for  a  rehearing  in  respect  to 
any  matter  determined  therein,  and  the  com- 
mission shall  grant  and  hold  such  rehearing 
If,  In  Its  Judgment,  sufficient  reason  there- 
for be  made  to  appear.  Public  Service  Com- 
missions Law,  {  22.  I 

The  Judgment  should  be  affirmed,  with' 
costs.  . 

CULLEN,    C   J.,    and   GRAY,    HAIGHT, ' 
VANN,   WERNER,  and   WILLARD  BAUT- 
LETT,  JJ.,  concur. 

Jndgmoit  affirmed. 
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PEOPLE  ex  reL  INTBRBOROUGH  RAPID 
TRANSIT  CO.  V.  O'DONNEL  et 

al.,  Com'rs  of  Taxes. 

(Court  of  Appeals  of  New  Yoifc.    Jane  & 
19U.) 

1.  FiXTUBES  (I  1*) — ^DETXSiaSrATIOH  ov  Chas- 
ACTEB. 

Whether  personalty  affixed  to  real  estate 
becomes  a  fixture  depends  upon  the  relationship 
of  the  parties,  and,  often,  on  their  intent. 

[Ed.  Notei.— For  other  cases,  see  Fixtoiei^ 
Cent  Dig.  §{  i,  6;  Dec  Dig.  {  1.*] 

2.  FixTUBES     a    27*) — DEiKBiaiTATiOH    or 

CEAaACTEB. 

In   many   cases   principles  relatinir  to   fix- 
tures may  be  controlled  by  special  sjireement. 
[Ed.    Note.— For    other    cases,    see    Fixtnres, 
CenL  Dig.  U  5,  22,  25,  44.  45.  K4;    Dec.  Dig. 

3.  Taxation    (I    231*)  —  RAiutoAOS  —  Taxa- 
tion—"Reai,    Pbopertt." 

Rapid  Transit  Act  (Laws  1891,  e.  4)  |  35, 
as  amended  by  Laws  1900,  c.  616,  f  4,  exempt- 
ing the  equipment  of  subway  roads  from  taxa- 
tion except  as  to  "real  property,"  exempts  ma- 
chinery placed  in  permanent  power  bonses  to 
generate  motive  power,  but  not  the  power 
houses. 

[Ed.  Note.— For  other  cases,  see  Taxation. 
Dec  Dig.  {  231.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7,  pp.  5939-5951;  voL  8,  pp.  7778, 
7779,] 

4.  StATDTCS(|Z12*)— CON8IB0CTIOH— Knowi.- 
■OOE  BT   LSOISLATDBB. 

The  Legislature  in  enacting  Rapid  Tran- 
sit Act  (Laws  1891,  c  4)  {  35,  as  amended  by 
Laws  1900,  c  616,  {  4,  ex<Uading  "real  proper- 
ty" from  property  naed  in  operating  a  road  ex- 
empted from  taxation,  is  presumed  to  have 
known  that  mnch  of  the  equipment  would  be 
so  affixed  to  power  houses  as  to  become  fix- 
tnres under  ordinary  definitiona 

[Ed.  Note.— For  other  cases,  see  Statntei, 
Cent  Dig.  {  289;  Dec  Dig.  {212,*] 

5.  Taxatioh     ({    231*)  — £2zKicpnoif— Oos- 
BTBTJCTION — Subway  Equipuxnt. 

Such,  exemption,  being  a  proposal  to  the 
person  who  should  contract  with  the  city  to 
operate  the  snbways,  is  not  within  the  rule  for 
strict  construction  of  exemptions,  but  slioald 
be  reasonably  construed  according  to  the  in- 
tent of  the  parties. 

[EM,  Note.— For  other  cases,  see  Taxation, 
CenL  Dig,  H  371-378;   Dec  Dig.  |  23L*] 

6.  TaXATIOW    (i    231*)  — PtTBUO    Utiutieb— 

"Reai.  Pbopebtt." 

Property  of  a  public  utility  corporation 
becomes  no  less  real  property  for  the  purpose 
of  taxation  t>ecause  laid  in  the  streets. 

[EM.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  371-578;    Dec  Dig.  f  23L*1 

7.  TATATIOSr    a   231*)— EXEltPTIOW. 

Under  Rapid  Transit  Act  (Laws  1891,  c 
4)  S  35,  as  amended  by  Laws  1900,  c  616,  }  4, 
exempting  from  taxation  the  equipment  used  in 
operating  subway  railroads,  such  equipment  is 
not  taxable  because  nnder  an  exchange  of  pow- 
er with  anotlier  company  a  little  more  power 
was   furnished  than  was  received. 

[EM.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  i  231.*] 

Appeal  from  Supreme  Court;  A^ieUate  Di- 
vision, First  Departm^it 
Action  by  the  people  of  the  State  of  New 
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York  on  the  relation  of  the  Interborough 
Bapld  Transit  Company,  against  Frank  A. 
O'Donnel  and  others,  Ck>mnilssioners  of  Tax- 
es and  Assessments  of  the  city  of  New  York. 
From  an  order  of  the  First  Appellate  Divi- 
sion (127  N.  Y.  SnM>.  1137)  aflSrmlng  an  order 
denying  relator's  petition,  relator  appeals. 
Modified,  and  proceedings  remitted. 

The  relator  Is,  and  at  the  times  Involved 
was,  engaged  in  operating  the  subway  roads 
constructed  by  the  late  John  B.  McDonald 
under  contract  with  the  clly  of  New  York, 
and  as  assignee  of  that  iwrtlon  of  said  con- 
tract which  related  to  the  equipment  and 
operation  of  said  roads.  In  fulfillment  of 
Us  contract  for  equipment  and  operation  the 
relator  acquired  several  pieces  of  valuable 
real  estate  in  the  city  of  New  York  where- 
on It  erected  power  bouses  In  which  it  install- 
ed machinery  for  the  generation  and  supply 
of  electrical  power  to  be  used  in  operating 
Its  road,  and  it  is  over  the  assessment  of  this 
property  that  the  present  contest  has  arisen. 

The  aggregate  value  of  each  class  of  prop- 
erty as  fixed  for  the  purposes  of  assessment 
aggregated  several  millions  of  dollars.  Tbe 
power  houses  are  permanent  and  very  sub- 
stantial buildings,  constructed  for  the  most 
part  of  brick,  stone,  and  steel  with  deep 
foundations.  The  machinery  consisted  for 
the  most  part  of  ponderous  and  complex  ap- 
paratus Installed  in  and  affixed  to  the  i>ow- 
er  houses  for  the  purpose  of  generating  and 
supplying  electrical  motive  power  on  the  te- 
lator's  road.  It  was  stipulated  in  regard  to 
the  latter  as  follows:  "Every  detail  of  con- 
struction of  the  main  power  house  and  sub- 
stations was  adopted  in  view  of  the  possibiU- 
'ty  tbat  each  and  every  appliance  in  them 
might  become  worn  out  or  obsolete  aed  so 
that  tbey  could  by  taking  them  apart  be  re- 
moved from  tbe  power  house  or  substations 
without  damage  or  injury  to  the  walls  or 
foundation  of  the  buildings,  and  each  of  the 
pieces  orf  machinery  may  be  so  removed  with- 
out damage  to  walls  or  foundations  of  the 
buildings,"  and  also  "the  machines  and  appa- 
ratus were  brought  to  the  buildings  in  parts 
and  there  assembled  and  erected,  and  to  re- 
move them  it  would  be  necessary  to  take 
them  apart  and  separate  them  Into  the  com- 
ponent parts  in  which  they  were  supplied." 
Originally  the  relator  contended  that  all  three 
classes  of  property,  land,  power  houses  and 
machinery,  were  exempt  from  taxation,  but 
its  contention  in  the  end  has  practically  nar- 
rowed down  to  the  claim  that  only  the  pow- 
er houses  and  machinery  were  exempt.  This 
claim  to  the  exemption  was  and  is  based  on 
section  35  of  the  so-called  rapid  transit  act 
(chapter  4,  Laws  of  1801),  as  amended  by 
Laws  1900,  c.  616,  |  4,  which  at  the  time  of 
tbe  assessment  in  question  read  as  follows: 
"Sec.  3S.  The  equipment  to  be  supplied  by 
tbe  person,  firm  or  corporation  operating  such 
road  shall  inclr.de  all  rolling  stock,  motors, 
boilers,  engines,  vrlres,  ways,  conduits  and 
mechanisms,    machinery,   tools.   Implements 


and  devices  of  every  nature  whatsoever  used 
for  the  generation  or  transmission  of  motive 
power  and  Including  all  power  houses,  and 
all  apparatus  and  all  devices  for  signaling 
and  ventilation.  Such  xjerson,  flrjn  or  cor- 
poration shall  be  exempt  from  taxation  in  re- 
spect to  bis,  their  or  Its  Interest  under  said 
contract  and  in  respect  to  the  rolling  stock 
and  all  other  equipment  of  said  road,  but 
this  exemption  shall  not  extend  to  any  real 
property  which  may  be  owned  or  employed 
by  said  person,  firm  or  corporation  in  con- 
nection with  the  said  road." 

Henry  W.  Taft,  for  appellant  Archibald 
R.  Watson,  Corp.  Counsel  (Curtis  A.  Peters, 
of  counsel),  for  re^ondents. 

HISCOCK,  J.  (after  stating  the  facts  as 
above).  [1]  The  ultimate  question  of  impor- 
tance in  this  case  is  whether  large  and  per- 
manent power  houses  with  deep  foundations, 
and  massive  machinery  Installed  in  and  af- 
fixed to  snch  power  houses  for  generating 
electrical  motive  power  for  relator's  subway 
road,  are  to  be  regarded  as  real  property  for 
purposes  of  taxation.  This  question  which 
under  ordinary  circumstances  would  be  readi- 
ly and  quite  surely  solved  in  the  affirmative 
Is  made  debatable  In  this  case  by  certain  pro- 
visions of  the  rapid  transit  act  which  are  ap- 
plicable and  controlling. 

As  assignee  of  the  original  contractor  the 
relator  undertook  to  equip  and  operate  the 
subway  roads  constructed  under  contract  with 
the  city  of  New  York.  In  fulfillment  of  its 
obligations  it  purchased  the  lands,  erected 
the  power  houses,  and  Installed  the  madiinery 
above  referred  to.  Under  tbe  provisions  of 
section  85  of  the  rapid  transit  act  already 
quoted  at  length,  the  equipment  to  be  sup- 
plied by  one  operating  the  road  and  which 
primarily  was  made  exempt  from  taxation 
specifically  and  clearly  Included  the  power 
houses  and  machinery.  The  controversy  arises 
over  the  final  exception  to  or  proviso  ingraft- 
ed on  the  exemption  that  it  "shall  not  extend 
to  any  real  property  which  may  be  owned  or 
eiliployed  •  •  •  In  connection  with  the 
said  road."  This  clause  presents  the  query  _ 
whether  under  the  circumstances  the  Legisla- 
ture Intended  to  or  in  fact  did  cover  power 
houses  and  machinery  by  the  general  term 
"real  property,"  and  thereby  withdraw  them 
from  the  exemption  whldi  had  Just  been 
given.  It  seems  so  dear  that  the  lands  own- 
ed by  relator  are  assessable  that  I  do  not 
deem  it  necessary  to  discuss  that  item  of  the 
assessment  originally,  but  not  now  seriously, 
complained  of.  Of  the  other  two  items  I 
shall  consider  first  that  of  the  machinery  and 
apparatus  installed  In  the  power  houses. 

There  is  no  infiexible  and  universal  rale 
by  which  to  determine  under  all  circumstan- 
ces whether  that  which  was  originally  per- 
sonal property  has  become  part  of  the  realty 
through  being  affixed  thereto  and  used  in  con- 
nection therewith.  As  we  all  know,  the  rule 
differs  In  different  relationships.   It  is  broad- 
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er  and  stricter,  for  Instance,  In  transforming 
personalty  Into  realty  as  between  an  ordinary 
vendor  and  vendee  than  as  between  a  land- 
lord and  tenant  in  the  cases  of  liuprovements 
made  by  the  latter.  Many  times  other  facts 
are  so  indeterminate  that  the  intention  of  the 
parties  becomes  almost  a  controlling  element 
in  determining  whether  the  property  in  ques- 
tion has  become  a  fixture. 

[2]  But  beyond  this  It  is  well  settled  that  in 
many  cases  general  and  otherwise  controlling 
principles  may  be  avoided  by  agreement  and 
the  character  of  personal  property  as  such 
be  maintained  In  spite  of  circumstances  which 
without  such  agreement  would  turn  it  Into 
real  property.  Terbaps  the  latest  illustration 
of  this  rule  in  this  court  is  in  the  case  of 
Davis  V.  Bliss,  187  N.  T.  77, 79  N.  B.  851, 10  L. 
B.  A.  (N.  S.)  458,  where  we  held  that  the  ven- 
dor of  an  engine  might  by  express  agreement 
preserve  its  character  as  personal  property 
against  his  vendee  and  the  letter's  vendor 
under  contract  of  the  real  estate,  even  though 
it  had  been  so  affixed  as  to  become  a  part  of 
the  realty  under  the  rules  ordinarily  appli- 
cable. 

Applying  these  considerations  to  the  facts 
in  this  case,  it  Is  apparent  that  even  though 
the  equipment  In  question  here,  consisting 
originally  of  personal  property,  ordinarily 
would  have  become  part  of  the  realty  by 
reason  of  Its  attachment  thereto,  its  char- 
acter as  personal  property  might  be  preserv- 
ed by  proper  agreement  or  provision. 

[3]  The  rapid  transit  act  provides  for  the 
ultimate  sale  by  the  relator  to  the  city  of  its 
real  property,  and  undoubtedly  it  might  have 
provided,  that  the  equipment  in  question 
should  continue  to  be  regarded  as  personal 
property,  and  not  come  under  this  clause.  In 
like  manner  the  liegislature  could  provide 
that  for  purposes  of  taxation  as  between  the 
relator  and  the  city  this  equipment  should 
preserve  its  character  as  peraonal  property 
under  the  exemption  section  which  has  al- 
ready been  quoted  and  not  become  real  prop- 
erty. It  might  do  this  in  express  language  or 
by  implication  on  a  fair  interpretation  of  the 
entire  statute.  I  think  that  It  has  done  the 
latter ;  that  section  35,  already  quoted,  when 
fairly  construed  In  its  entirety,  means  that 
the  machinery  and  apparatus  enumerated  as 
equipment  when  installed  in  the  power  houses 
.shall  continue  to  be  regarded  as  personal 
property;  and  that  It  was  not  Intended  to 
include  It  In  the  term  "real  property"  In  the 
exception  to  the  exemption  clause  but  ttiat  It 
remains  exempt  from  taxation.  If  we  hold 
that  the  term  "real  property"  In  the  exception 
does  mean  and  include  machinery  and  appa- 
ratus which  has  been  installed  in  the  power 
bouses,  then  the  Legislature  has  l>een  guilty 
of  rather  absurd  legislation,  and  that  fault  Is 
not  to  be  assumed  or  found  if  we  can  avoid 
It.  It  has  enumerated  at  length  several  class- 
es of  articles.  Including  those  now  under  dis- 
cussion as  the  "equipment"  to  be  supplied 
by  the  corporation  operating  the  road.   It  has 


expressly  provided  that  sndi  corporation  shall 
be  exempt  from  taxation  "in  respect  to  the 
rolling  stock  and  ail  other  equipment  «f  said 
road,"  and  then  it  has  added  the  clatne  "this 
exemption  shall  not  extend  to  any  real  prop- 
erty which  may  l)e  owned  or  employed  by  said 
*  •  •  corporation  In  connection  with  the 
said  road,"  which.  If  the  words  "real  proper- 
ty are  construed  as  urged  by  resx>ondent,  ap- 
pears to  wipe  out  the  entire  list  of  exemp- 
tions with  the  exception  of  rolling  stock. 

[4]  Undoubtedly  the  Legislature  Is  to  be 
charged  with  knowledge  that  much  of  the 
equipment  to  be  supplied  In  the  operation  of 
the  subways  although  originally  personal 
property,  would  be  so  affixed  to  the  power 
houses  as  to  become  real  property  under  ordi- 
nary definitions,  and  that,  therefore,  the  re- 
sult which  I  have  pointed  out  would  follow  if 
a  broad  general  meaning  was  given  to  the 
term  "real  property,"  and  I  cannot  believe 
that  It  Intended  to  indulge  in  any  such  hol- 
low and  self -nullifying  legislation.  It  seems 
more  reasonable  to  believe  that  having  grant- 
ed the  exemptions  of  equipment  which  it  did, 
and  which  Included  not  only  the  articles  speci- 
fied, but  "all  other  equipment,"  It  occurred 
to  the  mind  that  the  operator  during  the  life 
of  the  contract  might  acquire  a  large  and 
unforeseen  amount  of  what  was  essential- 
ly real  property — lands  and  buildings — and 
that  this  might  be  claimed  to  be  within  the 
exemption.  Apparently  It  was  considered 
that  this  would  be  too  great  an  allowance, 
and  so  there  was  added  this  final  clause  that 
the  exemption  should  "not  extend  to  real 
property,"  it  thereby  being  intended  not  to 
Indicate  the  lines  of  machinery  which  had 
just  been  expressly  enumerated  and  exempt-' 
ed,  but  this  possible  accumulation  of  what 
was  intrinsically  real  property,  lands  and 
buildings  which  could  scarcely  be  called 
"equipment,"  and  which  stUl  might  be  claim- 
ed to  be  such  under  the  general  terms  em- 
ployed in  the  preceding  .clauses  relating  to 
equipment.  This  interpretation  I  believe  to 
be  permissible,  and  it  at  least  gives  the  Leg- 
islature credit  for  reasonable  consistency,  and 
avoids  the  imputation  which  would  follow 
the  adoption  of  respondent's  contention,  that 
with  one  hand  it  extended  as  an  inducement! 
to  possible  contractors  various  exemptions 
from  taxation,  while  with  the  other  It  imme- 
diately withdrew  them. 

[t]  Of  course,  I  do  not  lose  sight  of  the 
principle  that  taxation  is  the  rule  rather 
than  the  exception,  and  that  under  ordinary 
circumstances  a  statute  claimed  to  give  ai^ 
exemption  should  be  construed  strictly 
against  the  one  claiming  benefits  thereunder. 
As  X  conceive  It,  however,  that  general  prin- 
ciple plays  a  small  part  in  this  case.  In 
the  first  place,  this  is  not  a  case  of  an  ex- 
emption aa  a  gratuity.  The  statute  of  which 
section  35  is  a  part  provided  for  a  contract 
between  the  city  of  New  York  and  whoever 
should  be  willing  to  undertake  it  on  the  oth- 
er sldei  for  the  construction  and  operatloa 
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of  the  subway  roads.  It  provided  for  the 
Imposition  upon  the  contractor  of  onerous 
obligations  on  the  one  hand  and  for  rights 
and  the  possibility  of  profits  on  the  other, 
and  this  exemption  from  taxation  was  not  a 
gratuity,  but  one  of  the  provisions  to  be  in- 
corporated In  the  contract  as  an  Inducement 
to  those  who  might  consider  undertalclng  the 
contracii  Furthermore,  there  Is  no  dispute 
that  the  Legislature  Intended  to  and  did 
make  some  exemption.  The  only  question  Is 
the  extent  of  that  exemption,  and  this,  In 
turn,  Is  dependent  on  the  further  query  how 
far  a  general  clause  is  to  be  curtailed  by  a 
proviso  or  exception.  Under  these  clrcum- 
stancea,  'no  rule  requires  us  to  disprlmlnate 
against  the  relator  or  do  otherwise  than  give 
to  the  statute  that  fair  and  reasonable  inter- 
pretation which  It  fairly  seems  must  have 
been  within  the  contemplation  of  the  par- 
ties. On  two  occasions  the  respondents  and 
their  predecessors  In  office  la  assessing  ap- 
pellant have  granted  exemptions  to  the  lat- 
ter In  line  with  those  abov«  discussed  and 
approved;  and,  while  such  action  is  not  to 
be  regarded  as  conclusive  In  this  proceeding. 
It  does  show  a  practical  construction  of  the 
statute  which  is  entitled  to  consideration. 
In  1904  the  relator,  having  been  assessed 
for  Its  power  house  and  substations  and  ma- 
chinery therein,  instituted  certiorari  proceed- 
ings to  review  said  assessment  on  the  ground 
that  said  property  was  exempt  from  taxa- 
tion. After  a  retnm  by  the  assessors  indi- 
cating doubt  as  to  the  taxability  of  such  prop- 
erty and  after  due  consideration,  an  order 
was  entered  by  consent  reducing  the  assess- 
ments to  the  assessed  value  simply  of  the 
unimproved  real  estate. 

Again,  at  the  time  the  assessment  here  un- 
der review  was  made,  relator  was  assessed 
In  the  sum  of  $800,000  for  tracks,  tunnels, 
ducts,  coal,  and  ash-conveylng  devices,  etc., 
lying  outside  of  the  power  houses.  Subse- 
quently such  assessment  was  voluntarily  can- 
celed on  the  ground  "that  the  property  as- 
sessed was  owned  by  the  city  of  New  York 
Id  part  and  In  part  constituted  personal  prop- 
erty owned  by  the  relator  and  exempt  from 
taxation  under  section  35  of  the  rapid  tran- 
sit act" 

[6]  The  stipulation  on  this  Item  is  not 
very  full,  but,  as  I  understand  It,  part  of 
the  property  was  exempted  from  taxation  on 
the  ground  that  while  otherwise  real  prop- 
erty It  was  laid  In  streets  ot  the  city  of  New 
York,  and  therefore  not  assessable.  The 
property  did  not  the  less  becomes  real  prop- 
erty because  laid  in  streets  (Tax  Law  [Con- 
sol.  Laws  1909,  c.  60]  I  2;  People  ex  rel.  D. 
&  P.  R.  R.  Co.  V.  Cassity,  46  N.  Y.  46),  and 
this  theory  was  not  tenable.  Nevertheless, 
If  the  assessors  acted  on  this  belief,  although 
erroneous,  it  would  prevent  their  action  from 
being  a  practical  construction  of  the  act 
In  accordance  with  the  contention  now  made 
by  appellant  But  it  still  appears  that  other 
property  was  exempted  solely  on  the  ground 


that  this  was  required  by  that  provision  of 
the  rapid  transit  act  which  has  been  dis- 
cussed and  as  to  such  property  the  action  of 
the  assessors  did  give  a  practical  construc- 
tion to  the  exemption  provision  of  the  stat- 
ute. From  all  of  the  description  which  I 
am  able  to  gather  of  the  property  thus  ex- 
empted, I  am  unable  to  see  on  what  theory 
It  was  less  real  property  or  more  exempt 
under  the  statute  than  machinery  and  ap- 
pliances placed  In  the  power  house,  and,  if 
It  was  exempt,  the  latter  ought  to  be. 

I  come  now  to  the  further  contention  made 
by  the  appellant  that  the  power  houses  are 
also  exempt  from  taxation.  As  has  already 
appeared,  these  buildings  are  specifically 
enumerated  in  section  35  as  part  of  the 
equipment  to  be  supplied  and  which  is  pri- 
marily exempted  from  taxation,  the  question 
being  whether  they  as  well  as  the  machinery 
and  other  equipment  of  that  character,  may 
be  withdrawn  from  the  operation  of  the  final 
clause  that  the  exemption  shall  not  extend 
tb  "real  property." 

It  Is  argued  that  the  only  difference  between 
the  power  houses  attached  to  the  land  and 
machinery  attached  to  the  power  houses  as  be- 
ing or  not  bel^g  real  property  is  one  of  degree. 
This,  of  course,  Is  true,  but  this  Is  so  many 
times  where  one  thing  Is  placed  on  one  side 
of  the  dividing  line  and  another  on  the  other. 
It  Is  also  argued  that  there  was  no  funda 
mental  reason  why  valuable  machinery  should 
be  exempted  from  taxation  because  used  In 
the  operation  of  the  road,  and  the  power 
house  which  sheltered  the  machinery  not  be 
exempted.  This  may  or  may  not  be  strictly 
correct  Possibly  the  Legislature  may  have 
acted  without  deliberation  and  logic;  but,  on 
the  other  hand,  they  may  have  reached  the 
conclusion  on  further  consideration  that, 
while  they  were  willing  to  exempt  machinery 
and  rolling  stock,  they  were  not  willing  to 
give  exemption  for  buildings  and  land  which, 
during  the  lifetime  of  the  contract,  might  run 
Into  enormous  and  unforeseen  valuations. 
But  however  this  may  be,  as  we  have  had 
occasion  to  say  in  substance  in  the  case  of 
People  ex  rel.  Interborough  R.  Tr.  Co.  v. 
Williams,  200  N.  Y.  93,  93  N.  E.  505,  It  Is  not 
for  us  to  decide  what  the  Legislature  might 
have  done  In  dealing  with  the  proposed  con- 
struction and  operation  of  the  subways.  It 
Is  for  us  simply  to  determine  on  a  fair  and 
Justifiable  construction  of  the  statute  what 
It  did  do.  ■  Pursuing  this  course.  It  does  not 
seem  to  me  that  we  can  fairly  say  that  "real 
property,"  as  used  In  the  statute,  did  not 
include  power  houses,  and  therefore  did  not 
annul  the  relator's  prlo):  exemption  In  re- 
spect to  them. 

The  machinery  and  other  equipment  which 
I  have  held  not  to  be  designated  as  real 
property,  as  I  have  pointed  out  Is  primarily 
and  essentially  personal  property.  It  is  only 
made  real  property.  If  at  all,  by  the  acci- 
dental process  of  annexation  to  the  realty, 
and  the  interested  parties  may  still  preserve 


Digitized  by 


Google 


766 


85  NORTU£ASTERN  BEPOBTEB 


(N.T. 


its  original  character  notwithstanding  this 
latter  process.  On  the  other  hand,  theee 
power  houses  were  most  substantial  struc- 
tures, composed  in  large  measure  of  brick 
and  stone  and  steel  and  Iron.  They  were  so 
constructed  on  the  land  that  apparently  they 
could  only  be  removed  by  utter  demolition. 
They  were  primarily  and  essentially  real 
property,  and  never  had  existence  In  any 
other  character.  They  were  so  fundamental- 
ly real  property  that  probably  Interested 
parties  dealing  with  them  could  not,  by  ex- 
press agreement,  have  given  them  any  oth- 
er character  than  that  of  real  property. 
Ford  V.  Cobb,  20  N.  T.  344,  350,  351. 

It  is  practically  Impossible  to  conceive  of 
the  real  property  withdrawn  by  the  Legisla- 
ture from  the  exegiptlon  to  taxation  as  con- 
sisting of  vacant  lots  and  not  Including  these 
buildings  which  had  been  erected  thereon. 
While  it  Is  possible  that  the  Legislature  may 
have  done  something  different  than  it  in- 
tended by  withdrawing  the  houses  from  the 
exemption  provision,  we  still  must  give  a 
reasonable  interpretation  to  the  language 
which  it  used,  and  doing  this  I  am  unable  to 
conclude  that  the  term  "real  property"  did 
not  Include  them. 

[7]  A  single  minor  disagreement  between 
the  parties  remains  to  be  considered.  It  ap- 
pears that  between  one  of  relator's  power 
houses  and  the  power  house  of  the  Manhat- 
tan Railway  Company  there  was  a  "tie  line" 
over  which  electrical  power  was  exchanged 
t>etween  the  two  companies  during  the  time 
for  which  this  assessment  was  mada  The 
relator  furnished  to  the  Manhattan  Compa- 
ny 5,784,250  K.  W.  H.  and  received  from  it 
3,650,850,  showing  a  balance  furnished  by 
relator  of  something  over  2,000,000  K.  W. 
H.,  and  which  was  about  two  per  cent,  of 
the  entire  power  generated  by  it  during  the 
time  In  question. 

It  Is  urged  that  the  exemption  granted  by 
the  statute  only  applied  to  such  equipment 
as  was  exclusively  used  by  the  relator  In 
operating  the  subway  roads,  and  that  be- 
cause It  furnished  this  comparatively  small 
balance  of  power  to  another  it  was  not  ex- 
clusively using  its  equipment  for  the  pur- 
pose designed  and  should  not  be  exempted. 
The  only  finding  by  the  court  on  this  sub- 
ject Is  that  "the  main  power  house  was  not 
used  exclusively  for  the  subway  operation." 
It  was  stipulated,  however,  that  "each  pow- 
er house  was  designed  for  the  needs  of  the 
system  Intended  to  be  operated  by  it,  and 
there  is  continuously  an  Interchange  of  pow- 
er due  to  varying  conditions  affecting  the 
production  and  consumption  of  power;  and. 
In  case  of  a  brealc-dovni  or  extraordinarily 
heavy  requirement  of  either  system,  the  re- 
serve capacity  of  the  two  power  houses  com- 
bined may  lie  delivered  to  the  system  re- 
quiring It"     I  do  not  think  that  this  in- 


cidental exchange  of  power  resulting  In  the 
supply  by  the  relator  of  an  Inconsequential 
net  balance  to  the  Manhattan  Company  de- 
prived It  of  the  benefit  of  any  oTiemptlon 
which  It  otherwise  enjoyed.  It  is  not  stipu- 
lated or  found  that  the  relator  installed  its 
equipment  with  any  Intention  of  manufac- 
turing and  selling  a  surplus  of  power.  Ap- 
parently it  only  Installed  such  equipment 
as  business  prudence  and  foresight  required, 
having  in  view  reasonable  changes  and 
growth  to  be  expected  in  its  business.  It  is 
easily  to  be  seen  that  the  arrangement  by 
which  it  secured  from  the  Manhattan  Rail- 
way Company  at  times  a  large  amount  of 
power  m^  have  avoided  the  necessity  of  In- 
stalling a  much  larger  amount  of  equipment 
than  was  employed.  The  fact  that  in  this 
exchange  in  the  course  of  a  year  it  furnish- 
ed a  little  more  power  than  It  received  is 
not  sutficient  at  least  under  tlie  findings  In 
this  proceeding -to  destroy  the  primary  and 
substantial  purpose  for  which  the  equipment 
was  installed  or.  the  exemption  predicated  on 
that  purpose.  City  of  N.  Y.  v.  Interborough 
R.  T.  Co.,  125  App.  Dlv.  437,  109  N.  T.  Supp. 
885;  aflirmed,  194  N.  Y.  528,  87  N.  B.  1U6: 
People  ex  rel.  N.  Y.  Hospital  v.  Purdy,  58 
Hun,  386,  12  N.  Y.  Supp.  307;  Temple  Grove 
Seminary  v.  Cramer,  98  N.  Y.  121. 

The  order  appealed  from  should  be  modi- 
fied as  above  Indicated,  and  the  proceedings 
should  be  remitted  to  the  Special  Term  for 
action  in  conformity  berewltti,  without  costs 
to  either  party. 

CULLEN,  C.  J.,  and  HAIOHT,  VANN, 
WERNER,  and  COLUN, .  JJ,  concur. 
GRAY,  J.,  absent 

Ordered  accordingly. 


(aos  N.  T.  SU) 
PEOPLE  ex  rel.  INTERBOROUGH  RAPID 
TRANSIT   CO.   V.   RAYMOND  et  al., 
Com'rs  of  Taxes  and  Assesaments. 

(Court  of  Appeals  of  New  York.     June  6. 
1911.) 

Taxation  ($  231*)  — Pubuo  Utiutiks— Ex- 
emptions. 

Exemption  from  taxation  of  equipment  used 
in  operating  a  subway  road  is  not  affected  l)e- 
caase  surplus  power  to  a  small  amount  is  sup- 
plied to  other  railway  companies;  it  not  ap- 
pearing that  equipment  in  excess  of  that  reason- 
ably proper  to  operate  the  road  was  installed. 
[Ed.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  §  231.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision,  First  Department 

Action  by  the  People  of  the  State  of  New 
York,  on  relation  of  the  Interborough  Rapid 
Transit  Company,  against  Frank  Raymond 
and  others,  Commissioners  of  Taxes  and  As- 
sessments of  the  City  of  New  York.  EVom 
an  order  of  the  First  Appellate  Division  (127 
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N.  Y.  Supp.  1138)  aflSrmlng  an  order  deny- 
ing relator's  petition,  relator  appeals.  Mod- 
ified and  remitted. 

Henry  W.  Taft,  for  appellant.  Archibald 
B.  Watson,  Corp.  Counsel  (Curtis  A.  Peters, 
of  counsel),  for  respondents. 

HISCOCK,  J.  This  appeal  Involves  the  as- 
sessment made  against  the  relator  for  1906. 
With  one  exception  the  facta  are  so  similar 
to  those  involved  in  the  appeal  relating  to 
the  assessment  for  the  preceding  year,  and 
considered  in  our  opinion  on  that  appeal, 
that  there  is  no  necessity  for  discussing 
them.  The  only  respect  in  which  the  facts 
dUTer  Is  in  the  supplying  of  electrical  power 
by  relator  to  other  parties.  During' the  year 
X906  the  balance  of  electrical  power  supplied 
by  it  to  the  Manhattan  Railway  Company 
over  the  tie  line  running  between  power 
bouses  of  the  two  companies  amounted  to  a 
little  over  100,000  K.  W.  H.  During  the 
same  time  It  supplied  to  the  New  York  City 
Interborough  Railway  Company  344,931  K. 
W.  H.  and  to  the  Queens  County  Railway 
Company  486,400  K.  W.  H.  The  total  amount 
generated  by  the  relator  during  the  period 
was  142,188,750  K.  W.  H.  The  supply  to 
the  latter  companies  was  under  a  prior 
agreement  that  relator  out  of  its  surplus  cur- 
rent not  required  in  the  operation  of  lines 
of  railroad,  owned,  leased,  or  operated  by  It 
would  furnish  electricity  to  enable  them  re- 
spectively to  operate  their  lines  of  road.  It 
appeared  by  the  stipulation  as  in  the  other 
case  In  substance  that  relator's  power  house 
was  designed  for  the  needs  of  the  system  in- 
tended to  be  operated  by  It,  and  that  during 
the  year  1906  it  had  at  all  .times  on  hand 
machinery  and  equipment  capable  of  produc- 
ing electrical  current  in  excess  of  its  imme- 
diate requirements,  and  that  the  current  fur- 
nished to  the  other  companies  was  surplus 
current  not  required  by  the  relator  in  the 
proi)er  operation  of  its  road.  The  only  find- 
ing by  the  court  was  as  in  the  other  case 
that  its  main  power  house  was  not  used  ex- 
clusively for  subway  operation.  There  was 
no  finding  or  stipulation  that  relator  install- 
ed equipment  In  excess  of  what  was  reason- 
able and  proper  In  the  exercise  of  reasonable 
prudence  and  foresight  for  the  purpose  of 
enabling  It  to  sell  power.  Apparently  it  sold 
an  inconsequential  amount  of  power  produc- 
ed at  times  in  excess  of  its  requirements  by 
equipment  which  at  other  times  or  in  the 
near  future  it  might  be  required  to  use  to 
its  full  capacity  for  the  proper  operation  of 
its  road.  I  do  not  think  that  the  additional 
facts  developed  on  this  point  Justify  any  dif- 
ferentiation between  the  two  cases.  Of 
course,  it  Is  not  Intended  to  say  that  facts 
might  not  appear  or  findings  be  made  indi- 
cating a  distinct  plan  on  the  part  of  the  re- 
lator to  install  equipment  beyond  what  was 
reasonable  for  its  legitimate  purposes  with 


the  object  of  generating  and  selling  power 
at  a  profit  In  such  a  case  different  consid- 
erations would  be  presented  to  us.  We  sim- 
ply think  that  on  the  present  appeal  no  such 
situation  is  presented. 

The  ordor  appealed  from  should  be  modi- 
fled  as  above  Indicated,  and  the  proceedings 
should  be  remitted  to  the  Special  Term  for 
action  In  conformity  herewith,  without  costs 
to  either  party. 

CULLEN,  C.  J.,  and  HAIGHT,  VAN!*, 
WERNER,  and  COLLIN,  J  J.,  concur.  OBAT, 
J.,  absent. 

Ordered  accordingly. 


(US  N.  Y.  398) 

GEORGE  T.  VILLAGE  OF  CHESTER. 

(Court  of  Appeals  of  New  Tork.     June  13, 
1911.) 

Watebs  and  Watbb  Cocbses  (i  196*)— RitA- 

BiAN  Rights— Injunction. 

Judgment  enjoining  a  village  from  inter- 
fering with  a  riparian  owner's  nae  for  bathing, 
boating,  etc.,  by  himself  and  his  guests,  of  a 
lake  used  by  the  village  as  a  source  of  water 
supply,  should  be  limited  to  reasonable  use 
and    enjoyment 

[Eid.  Note.— For  other  cases,  see  Waters  and 
Water  Causes,  Cent  Dig.  {  270;  Dec.  Dig.  $ 
196.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Samson  W.  George,  as  trustee, 
against  the  Village  of  Chester.  Judgment 
(137  App.  Div.  889,  121  N.  X.  Supp.  1131) 
aSlrmlng  a  Judgment  for  plaintiff  (59  Misc. 
Rep.  553,  111  N.  T.  Supp.  722),  and.  defendant 
appeals.    Modified  and  affirmed. 

A.  H.  F.  Seeger  and  H.  N.  Kane,  for  appel- 
lant   B.  M.  Cox,  for  respondent 

HISCOCK,  J.  The  plaintiff,  as  trustee,  is 
and  for  some  time'  has  been  In  possession  and 
enjoyment  of  certain  premises  adjacent  to 
and  in  part  constituting  the  bed  of  a  small 
body  of  water  known  as  "Long  Pond"  or 
"Walton  Lake."  It  Is  found  that  he  and  "his 
predecessors  in  title  have  from  time  immemo- 
rial freely  exercised  in  and  upon  said  lake, 
and  particularly  the  part  thereof  over  and  ad- 
jacent to  said  premises  and  as  an  incident 
and  appurtenance  to  the  ownership  thereof, 
the  rights  of  swimming,  bathing,  watering 
cattle,  boating,  fishing,  and  all  other  rights 
which  are  capable  of  exercise  by  riparian 
owners";  also  that  the  property  In  question 
"Is  and  has  for  many  years  been  of  consider- 
able value  by  reason  of  its  attractiveness  to 
persons  desiring  to  spend  the  summer,  or 
some  liart  thereof,  upon  or  near  its  shore," 
and  that  "plaintiff  has  for  several  years  de- 
rived material  Income  from  said  premises, 
by  reason  of  leasing  or  letting  the  same,  or 
parts  thereof,  adjacent  to  said  Walton  Lake, 
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for  camping  privileges  upon  said  premises  to 
parties  daring  the  summer  season." 

Several  yeats  since  tbe  appellant  onder- 
took  to  make  this  lake  a  part  of  Its  municipal 
trater  supply,  and  thereafter  in  accordance 
with  the  statute  the  state  commlBsloner  of 
health  prescribed  a  series  of  regulations  con- 
cerning tbe  use  of  the  lake  and  land  adjacent 
thereto  calculated  to  preserve  tbe  purity  ot 
said  water.  Some  of  these  regulations  pro- 
hibited tbe  exercise  of  those  rights  which  are 
an  ordinary  incident  to  the  ownership  of  ri- 
parian premises  such  as  are  in  the  possession 
of  respondent,  and  others  prohibited  acts 
some  of  which  would  necessarily  create  nui- 
sances, and  others  of  which  might  .be  found 
as  a  matter  of  fact  to  amount  to  such  and  be 
an  unreasonable  use  of  the  premises.  There- 
after, as  found  by  the  trial  court,  the  appel- 
lant threatened  and  prepared  to  enforce  these 
regulations,  and  especlRlIy  without  condemna- 
tion, or  any  other  method  or  offer  of  compen- 
sation, to  interfere  with  the  enjoyment  by 
respondent  and  bis  family  and  lessees  of  such 
reasonable  and  incidental  rights  as  those  of 
bathing,  boating,  fishing,  swimming,  watering 
cattle,  etc.,  on  and  in  the  waters  of  the  lake. 
Thereupon  this  action  was  brought  to  restrain 
roch  Interference^  by  appellant  with  respond- 
ent's rights.  There  Is  no  finding,  and  no  re- 
quest to  find,  that  respondent  was  making 
or  intended  to  make  any  unreasonable  use  of 
his  premises,  and  Judgment  was  rendered  re- 
straining the  appellant  generally  from  enforc- 
ing "each  and  all"  of  the  regulations  herein- 
before mentioned,  and  also  specifically  from 
"interfering  with  the  use  by  plaintiff  and  by 
his  family,  guests,  and  lessees  of  the  said  lake 
and  the  waters  thereof  for  bathing,  boating, 
fishing,  swimming,  watering  cattle,  and  such 
drainage  therein  from  his  farm  and  tbe  build- 
ings thereon  as  Is  natural  and  usual." 

The  last  provision  of  the  Judgment  quoted 
would  be  right  If  it  restrained  Interference 
with  the  enjoyment  of  the'rights  therein  spe- 
cifically mentioned  while  exercised  In  a  rea- 
sonable degree,  and  I  think  from  his  opinion 
that  it  was  the  intention  of  tbe  trial  Judge 
so  to  provide.  The  trouble  with  the  Judg- 
ment as  actually  made,  however,  is  that  it 
does  not  limit  its  restraint  of  appellant  to 
such  a  condition  and  degree  of  reasonable  use- 
and  enjoyment  In  the  cases  of  some  of  tbe 
rights  mentioned,  but  restrains  it  uncondition- 
ally from  interfering  with  the  exercise  by  re- 
spondent, his  family,  and  guests  of  those 
rights,  even  though  they  t>e  pursued  to  an  un- 
reasonable extent;-  and  further  than  this  by 
Its  first  provision  the  Judgment  restrains  ap- 
pellant from  enforcing  those  regulations  which 
prohibit  acts  which  are  or  may  be  found  to 
be  nuisances,  and  therefore  -unlawful,  even 
when  exercised  by  a  riparian  owner. 

For  these  reasons  the  Judgment  cannot  be 
aflSrmed,  but  It  should  be  modified,  by  strik- 
ing out  the  clause  restraining  the  defendant  | 


"from  oiforcing  eadi  and  all  of  the  rales  and 

regulations  of  the  New  Tork  state  commis- 
sioner of  health  for  the  protection  of  Walton 
Lake  from  contamination,"  and  by  provldiog 
that  the  restraint  of  appellant  as  in  said 
Judgment  adjudged  from  interfering  with  the 
uses  by  plaintiff,  his  family,  guests,  and  les* 
sees  specifically  mentioned  in  tbe  Judgment, 
continue  so  long  as  these  are  exercised  rea- 
sonably; and,  as  so  modified,  the  Judgment 
should  be  affirmed,  without  costs. 

CULLBN,  C.  J.,  and  GRAY,  VANN,  WHi- 
LARD  BARTLBTT,  CHASE,  and  OOLiLIN; 
JJ.,  concur. 

Judgment  accordingly. 


(202  N.  T.  mn) 

HEATON  T.  VIIiliAOB  OT  GHESTESEL 

(Court  of  Appeals  of  New  York.     June  IS, 
1911.J 

Appeal  from  Supreme  Oourt,  Appellate  Di- 
vision, Second  Department. 

Action  bv  Stephen  B.  Heaton  against  the 
village  of  Chester.  Judgment  (137  App.  Div. 
892,  121  N.  T.  Supp.  1135)  affirming  a  judg^ 
ment  for  plaintiff  (59  Misc.  Kep.  558,  111  N.  Y. 
Supp.  72.5),  and  defendant  appeals.  Modified 
and  affirmed. 

A.  H.  F.  Seeger  and  M.  N.  Eane^  (or  appel- 
lant   B.  M.  Cox,  for  respondent. 

HISCOCK,  J.    Judgment  modified,  in  accord-  ' 
Rnce    with    opinion    in    (Seorge    v.    Village   of 
Cliester,  95  N.  E.  767,  and,  as  so  modified,  at 
firmed,  without  costs. 


(84  Ohio  St  21S) 
COBLENTZ  T.  STATB5. 
(Supreme  Court  of  Ohio.     May  81.  1911.) 

(8yttahu»  by  the  Court.) 

1.  Falsi:    Pbktensks    (§S    26,    27*)— Indiot- 

MENT— ObTAININO     SIGNATURE     TO     NoTE. 

An  indictment  under  section  7076,  Revised 
Statutes,  for  procuring  a  signature  to  a  bond, 
note,  or  other  evidence  of  indebtedness,  must 
allege  that  the  signature  was  secured,  not  only 
by  false  pretense  but  with  intent  to  defraud, 
and  must  aver  all  of  the  material  facts  necea- 
sary  to  be  proved  in  order  to  convictj^  with 
such  reasonable  certainty  aa  to  advise  the  de- 
fendant what  he  may  expect  to  meet  at  the 
trial. 

[Ed.  Note.— For  other  cases,  see  False  Pre-  . 
tenses.  Cent  Dig.  U  31,  82;   Dec.  Dig.  U  SO, 
27*\ 

2.  Criminai,  Law  8  369*)— Bvidenc»— Onr- 
EB  Offenses. 

On  the  trial  under  such  an  indictment  evi- 
dence of  previous  transactions  which  necessari- 
ly involve  guilty  knowledge  by  the  defendant 
with  reference  to  the  transaction  in  question 
is  admissible,  but  as  to  transactions  occurring, 
subsequent  to  that  on  which  tbe  indictment 
is  based  evidence  is  not  admissible. 

[Ed.    Note.— For    other   cases,    see    Criminal ; 
Law,  Cent  Dig.  {§  822-824  ;   Dec.  Dig.  {  369.«J ' 


•For  other  cases  seo  sam*  tofie  and  section  NUMBSR  In  Dec.  Dig.  *  Am.  Olg.  Kej  No.  Barlas  *  Bop'r  isd«M» 
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Error  to  Circuit  Court,  Miami  County. 

William  S.  Coblentz  was  convicted  of  ob- 
taining a  signature  to  a  note  by  false  pre- 
tenses, and  brings  error.   Reversed. 

At  the  October  term,  1909,  of  the  court 
of  common  pleas  of  Miami  county,  an  in- 
dictment was  returned  against  William  S. 
Coblentz,  in  which  he  was  charged  with  the 
offense  of  unlawfully,  and  by  false  pretens- 
es, procuring  the  signature  of  one  Ira  M.  Al- 
baugh,  as  maker,  to  a  promissory  note  of 
the  value  of  $5,000.  On  the  trial  of  the 
case  in  common  pleas  at  the  close  of  the 
testimony  offered  by  the  state,  the  defendant 
moved  the.  court  to  direct  a  verdict  in  his 
favor  on  the  ground  that  no  case  had  been 
made  out  by  the  state,  and  that  the  indict- 
ment did  not  charge  a  crime  under  the  law. 
The  court  overruled  this  motion.  The  de- 
fendant was  convicted  and  sentenced,  and 
this  Judgment  was  affirmed  by  the  circuit 
court  Error  is  prosecuted  here  to  reverse 
the  Judgments  below.  Other  alleged  errors 
are  noticed  in  the  opinion. 

Bobert  R.  Nevin,  W.  A.  Haines,  and  A.  C. 
McDonald,  for  plaintiff  in  error.  J.  Guy 
O'Donnell,  Pros.  Atty.,  and  E.  H.  &  R.  A. 
Kerr,  for  the  State. 

JOHNSON,  J.  (after  stating  the  facts  as 
I  above).    The  indictment  is  founded  on  sec- 
tl<0i  7076,  Revised  Statutes,  which  relates  to 
obtaining   money,   etc.,    by   false  pretenses. 
There  are  defined  in  the  section  three  dif- 
ferent offenses.    First,  obtaining  by  any  false 
pretense  with  intent  to  defraud,  anything  of 
value  from  another;    second,  procuring  by 
any  false  pretense,  with  intent  to  defraud, 
the  signature  of  any  person  as  maker,  In- 
dorser,  etc.,  of  any  bond,  note,  or  other  evi- 
dence of  indebtedness;    and,  third,   selling, 
or  offering  to  sell,  any  such  instrument,  know- 
ing the  signature  to  have  been  obtained  by 
false  pretenses.    The  indictment  in  this  case, 
It  is  conceded,  was  intended  to  describe  an 
offense  included  In  the  second  class.    It  al- 
leges that  said  Coblentz,  on  the  7th  of  March, 
3.907,  in  said  county  of  Miami  and  state  of 
Ohio,  then  and  there  being,  unlawfully  did 
falsely  pretend,  with  intent  to  defraud,  to 
one  Ira  M.  Albaugh,  that  the  Gem  City  Acet- 
ylene Generator  Company,  a*  corporation  lo- 
cated with  its  principal  place  of  business  at 
Dayton,  Obio,  was  solvent  and  entirely  out 
of  debt  and  did  not  owe  any  man  a  dollar. 
And,  proceeding,  alleges  that  he  pretended 
tbat  the  company  was  doing  an  excellent 
business  and  making  suffliiient  money  to  pay 
the  expenses  of  the  company  and  declare 
dividends  of  20  per  cent  on  the  capital  stock, 
tbat  it  had  paid  20  per  cent  dividends,  and 
tben  had  on  hand  a  sufficient  surplus  of  net 
earnings  to  pay  a  20  per  cent  dividend,  but 
tbat  the  money  was  needed  In  the  business, 
and  that  he,  Ira  M.  Albaugh,  would  receive 
his  equal  proportion  thereof  the  same  as  if 
be  bad  b^en  a  stockholder  at  the  time  the 
95  N.E.-49 


dividend  was  earned,  and,  further,  that  he 
represented  that  he  was  selling  stock  of  the 
company  for  the  purpose  of  procuring  funds 
to  increase  the  output  and  then  sets  out  the 
names  of  some  of  those  to  whom  he  pretend- 
ed to  have  sold  stock.  And,  further,  that 
every,  dollar  that  was  paid  on  stock  so  sold 
by  him  had  been,  and  would  be,  expended 
by  the  company  in  the  increase  of  its  business 
whereby  the  earnings  could  be  greatly  In- 
creased from  those  aforesaid,  by  which  said 
false  pretenses  the  said  William  S.  Coblentz 
then  and  there  did  unlawfully  procure  the 
signature  of  the  said  Ira  M.  Albaugh,  as 
maker,  to  a  promissory  note  of  the  value  of 
$5,000,  and  then  sets  out  a  copy  of  the  note. 
The  indictment  then  proceeds  to  allege  that 
in  troth  and  fact  said  company  was  not  sol- 
vent and  was  not  out  of  debt,  but  on  the 
contrary,  its  Indebtedness  was  much  in  ex- 
cess of  its  assets  and  a  statement  from  the 
books  of  the  company  is  set  out  in  the  in- 
dictment in  support  of  this  allegation.  The 
indictment  then  proceeds  to  set  out  facts 
showing  that  the  company  was  largely  In- 
debted to  other  parties,  naming  them,  and 
that  this  indebtedness  in  the  aggregate  ex- 
ceeded the  available  assets  of  the  company, 
and  alleges  that  it  was  not  then  doing  an 
excellent  business,  or  even  a  good  business, 
and  bad  never  made  any  money,  and  was 
then  actually  losing  money,  and  tbat  all  of 
these  facts  were  well  known  to  William  S. 
Coblentz  at  the  time  he  made  the  statements 
heretofore  referred  to.  The  Indictment  con- 
tains a  further  allegation  that  the  $5,000 
paid  by  the  said  Ira  M.  Albaugh  was  not  ex- 
pended by  the  company  in  the  increase  of  the 
company's  business,  but  alleges  that  it  was 
paid  part  to  Coblentz,  and  part  on  then  ex- 
isting indebtedness  of  the  company,  and  con- 
cludes with  the  allegation  that  said  William 
S.  Coblentz  at  the  time  he  so  falsely  pre- 
tended, as  aforesaid,  well  knew  the  said 
false  pretenses  to  be  false,  he  being  the  gen- 
eral manager  of  the  said  company  on  said 
7th  of  March,  1907,  and  had  been  for  more 
than  one  year  prior  thereto. 

When  tested  by  well-settled  rules,  does 
this  Instrument  meet  the  requirements  of  a 
valid  indictment?  A  criminal  charge  should 
be  preferred  with  such  certainty  and  preci- 
sion as  will  reasonably  apprise  the  party 
charged  of  that  which  he  may  expect  to 
meet  and  be  required  to  answer,  and  so  that 
the  court  and  Jury  may  know  what  they 
are  to  try,  and  the  court  may  determine 
without  unreasonable  difficulty  what  evi- 
dence is  admissible ;  also,  that  the  record  to 
be  made  will  be  sufficiently  deflnite  to  make 
It  clear  of  what  the  party  has  been  put  in 
Jeopardy.  Dillingham  v.  State,  6  Ohio  St 
280;  Du  Brul  v.  State,  80  Ohio  St  62,  87 
N.  E.  837.  And  an  indictment  for  procur- 
ing a  signature  to  a  promissory  note  by 
false  pretenses,  with  intent  to  defraud,  un- 
der section  7076,  should  allege  that  the  sig- 
nature was  secured  not  only  by  false  pre- 
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tensev,  but  with  Intent  to  defraud.  Where 
a  statute  makes  a  certain  Intent  an  element 
of  the  offense,  that  Intent  must  be  averred 
directly  and  specifically  In  the  Indictment 
by  proper  affirmative  allegation.  Drake  v. 
State,  19  Ohio  St  211;  Kennedy  v.  State, 
34  Ohio  St  314r-316;  State  y.  Daniels,  90 
Iowa,  491,  58  N.  W.  891;  Marshall  v. 
State,  31  Tex.  471;  19  Oyc.  436;  2  Whar- 
ton's Criminal  Law  (10th  Ed.)  {  1226. 

[1]  First  It  must  be  noted  that  this  in- 
dictment contains  no  averment  that  there 
was  any  attempt  to  induce  Albaugh  to  pur- 
chase stock  in  the  company.  There  is  no  al- 
legation in  the  indictment  that  Albaugh  ever 
did  purchase  stock  in  the  company.  And,  al- 
though there  is  an  averment  tiiat  "the  $5,000 
paid  by  Ira  Af.  Albaugh  was  not  expended  by 
the  company  in  the  increase  of  the  company's 
business,"  there  is  no  direct  allegation  that 
he  ever  did  pay  $5,000  to  the  company,  or,  if 
he  did,  whether  or  not  he  paid  it  in  payment 
of  the  note  to  which  his  name  was  signed 
and  secured  as  alleged.  There  is  no  allega- 
tion that  Albaugh  was  induced  to  sign  the 
note  on  the  understanding  that  he  was  to  re- 
ceive anything  therefor,  so  that  bo  far  as  ap- 
pears by  the  indictment  nothing  was  held  out 
to  Albaugh  which  he  was  to  receive  in  consid- 
eration of  or  as  an  inducement  to  his  signing 
that  note.  It  must  be  remembered  that  the 
charge  is  not  that  he  obtained  by  false  pre- 
tenses, with  intent  to  defraud,  $5,000  or  any 
other  thing  of  value  from  Albaugh,  but  that 
he  procured  the  signature  of  Albaugh  to  a 
promissory  note  of  the  value  of  $5,000. 

As  was  said  by  the  court  In  Tartwx  T. 
State,  38  Ohio  St  583,  "the  provision  of  the 
section  concerning  the  procuring  of  a  signa- 
ture was  intended  to  cover  an  entirely  differ- 
ent class  of  offenses,  a  good  Illustration  of 
which  would  be  the  case  of  one  who  should 
present  to  another,  with  a  request  that  he 
should  sign  it  a  paper  falsely  represented  to 
be  a  certificate  of  character,  a  subscription 
paper,  or  the  like,  whereas  the  paper  is.  In 
reality,  a  promissory  note  or  check,  or  bill  of 
sale."  Now,  there  is  no  allegation  in  this  in- 
dictment that  the  note  to  which  Albaugh's 
signature  was  procured  was  not  what  It  had 
been  represented  to  him  to  be.  The  infer- 
ence here  is  that  the  signature  to  the  note 
was  an  incident  of,  and  not  the  end  in  fact 
sought,  or  to  which  the  pretense  related. 
There  is  no  allegation  whatever  that  the  de- 
fendant, or  the  company,  ever  received  any- 
thing of  value  on  account  of  the  note,  or  that 
they  ever  promised  to  Albaugh  that  they 
would  give  him  anything  of  value  in  return 
for  it,  or  that  Albaugh  expected  to  receive 
anything  of  value  in  return  for  bis  signature 
to  the  note.  The  Important  matter  Is  that  the 
false  pretense  or  false  representations  as  to 
the  business  and  the  financial  condition  of  the 
company  are  not  shown  by  the  indictment  to 
have  had  any  connection  with  the  giving  of 
the  note.  No  consideration  for  it  Is  stated. 
So  far  as  any  direct  averment  is  concerned, 


the  note  may  have  been  given  for  a  loan.  It 
is  only  from  indirect  averments  that  one  may 
infer  that  it  was  given  for  stock. 

Second.  It  will  be  observed  that  the  alle- 
gation in  the  indictment  as  to  the  procuring 
of  the  note  Is  as  follows:  "By  which  said 
false  pretenses  the  said  William  S.  Ck>bleutz 
then  and  there  did  unlawfully  procure  the 
signature  of  the  said  Ira  &f.  Albaugh  as  mak- 
er, to  a  promissory  note  of  the  value  of  $5,- 
000.00  which  said  promissory  note  was  in  the 
words  and  figures  following."  There  is  no 
allegation  that  the  signature  was  procured 
with  Intent  to  defraud.  The  Intent  to  de- 
fraud is  specifically  made  an  essential  ele- 
ment in  the  crime  by  the  statute,  and,  under 
the  authorities  above  given,  it  is  necessary 
that  the  indictment  should  aver  that  the  signa- 
ture was  procured  with  intent  to  defraud.  It 
is  true  that  in  the  first  part  of  the  instrument 
there  is  a  greneral  averment  that  the  defend- 
ant did  unlawfully  and  falsely  pretend  with 
intent  to  defraud  one  Ira  M.  Albaugh,  etc.,  but, 
as  already  shown,  there  is  no  connection  be- 
tween those  allegations,  and  the  allegations 
later  on  In  the  indictment  as  to  the  procur- 
ing of  the  signature  of  Albaugh.  In  Drake 
v.  State,  19  Ohio  St  211,  the  rule  is  stated 
as  follows:  ""An  intent  to  prejudice,  damage, 
or  defraud  is  an  essential  ingredient  in  the 
crime  of  forgery,  and  an  indictment  for  that 
crime  must  therefore  charge  such  an  intent 
directly  and  specifically,  and  a  mere  state- 
ment of  such  an  intent  In  the  conclusion  of 
such  an  indictment  by  way  of  deduction  or 
inference  from  the  facta  previously  found  ia 
not  sufficient"  And  also  in  Commonwealth 
V.  Dean,  110  Mass.  64.  It  is  insisted  by  coun- 
sel for  the  state  that  Tarbox  v.  State,  38 
Ohio  St  581,  supports  their  contention  as 
to  the  sufficiency  of  this  indictment  The 
charge  in  that  case  was  obtaining  a  check  by 
false  pretenses.  The  court  held  that  a  check 
was  a  thing  of  value  within  the  meaning  of 
the  first  clause  of  section  7076,  and  that  the 
Indictment  could  be  properly  laid  under  that 
clause.  But  the  court  points  out  that  in  that 
section  there  are  three  distinct  classes  of 
crime  described,  and  that  under  section  6794. 
Revised  Statutes,  "anything  of  value"  shall 
include  "a  check  or  bond  given  for  payment 
of  money."  The  court  then  state  that  the 
clause  "concerning  the  procuring  of  a  signa- 
ture was  Intended  to  cover  an  entirely  differ- 
ent class  of  otTenses."  In  this  case  the  aver- 
ment is  that  it  was  the  signature  that  was 
secured.  In  Kennedy  v.  State,  34  Ohio  St 
310,  which  was  a  case  where  B.,  a  county 
auditor,  fraudulently  issued  an  order  on  the 
county  treasurer  In  favor  of  A.,  and  received 
payment  thereof  on  the  false  pretense  that  he 
was  authorized  by  A.  to  do  so,  while  in  fact 
as  he  well  knew  A.  had  no  claim  against  the 
connty,  the  court,  after  a  full  examination 
and  discussion  of  the  averments  of  the  indict- 
ment,  say  at  page  316  of  34  Ohio  St:  "If 
the  indictment  had  contained,  the  averment 
that  Kennedy  by  means  of  false  pretenses  ob- 
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talned  tbe  check  from  House  with  Intent  to 
defraud  It  would  have  been  sufficient,  but  It 
contained  no  such  averment."  We  feel  forc- 
ed to  tbe  conclusion  that  this  Indictment 
does  not  state  the  nature  and  cause  of  the  ac- 
cusation against  defendant  so  as  to  directly 
and  specifically  advise  him  of  what  he  must 
prepare  to  meet.  It  does  not  meet  the  re- 
quirements of  well-settled  rules  or  secure  to 
him  tbe  constitutional  safeguard  of  the  right 
to  demand  the  nature  and  cause  of  the  charge 
against  him. 

[2]  It  is  contended  by  plaintiff  in  error 
that  tbe  trial  court  erred  In  the  admission  of 
testimony  as  to  similar  transactions  and 
statements  by  defendant  to  others.  Some  of 
these  statements  and  transactions  occurred 
before  and  some  subsequent  to  the  time  the 
alleged  false  representations  were  made  to 
Albaugh,  to  wit,  Jrfareh,  1907.  The  trial 
court  admitted  the  testimony  on  the  ground 
as  stated  in  tbe  charge;  that  the  law  of 
this  state  permits  evidence  of  similar  trans- 
actions to  go  to  the  Jury  for  the  sole  pur- 
pose of  throwing  what  light  they  may  on 
the  Intent  and  knowledge  of  the  party  mak- 
ing the  representations.  We  think  this  is 
correct  as  to  those  transactions  which  oc- 
curred prior  to  the  one  in  question.  In  Tar- 
box  V.  State,  38  Ohio  St.  584,  the  court  say: 
"Tbe  decisions  are  uniform  to  tbe  effect  that 
where  scienter  Is  an  element  of  the  crime 
charged  previous  offenses  necessarily  Involv- 
ing such  guilty  knowledge  are  admissible." 
As  to  those  transactions  which  occur  subse- 
quent to  the  one  in  question,  the  weight  of 
authority  and  of  reason  is  against  the  ad- 
misslbUity  of  the  teBtlpiony.  Any  other  rule 
would  widen  the  scope  of  the  inquiry  be- 
yond bounds  within  which  defendant  could 
fully  prepare  his  defense.  State  v.  Letour- 
neau,  24  B.  I.  3,  54  Atl.  1018,  96  Am.  St. 
Rep.  696;  People  v.  Shulman,  T6  N.  Y.  624; 
Jackson  v.  People,  126  111.  149,  18  N.  E.  ^6. 

There  are  some  other  assignments  of  error, 
but  we  do  not  find  it  necessary  to  consider 
them  In  this  opinion. 

The  judgments  below  will  be  reversed  and 
defendant  discharged. 

Judgments  reversed. 

DAVIS,  PRICE,  and  DONAHUE,  JX,  con- 
cur. 


(84  Oh.  St  201) 

BTTRNACB   RUN    SAWMILL,    &    LUMBER 

CO.  et  al.  V.  HELLER  BROS.  CQ. 

(Supi«me  Court  of  Ohio.    May  9,  1911.) 

(Spllaius  ly  the  Court.) 

1.  Principal  ano  Aqeht  (S  97*)— Atjthobi- 
TY  oy  Agent. 

An  instrument  executed  by  an  embarrassed 
debtor  and  bis  creditors  for  the  purpose  of 
placing  hia  business  in  tbe  bands  of  one  nampd 
as  trustee  for  the  purpose  of  carrying  on  the 
business,  and  completing  the  debtor's  unfinish- 


ed contracts,  anthorizes  the  person  so  named 
as  trustee  to  bind  the  creditors  for  such  pur- 
chases as  he  may  make  in  carrying  on  tbe 
business  and  completing  the  contracts. 

[Ed.   Note.— For    other   cases,    see   Principal 
and  Agent,  Dec.  Dig.  S  ^■*] 
2.  BviDKRCB  (§  441*)— Paboi.  BvinitNCB— Ad- 

MISSIBILITT. 

The  authority  so  conferred  may  not  be 
contradicted  by  proof  of  a  contemporaneous 
agreement  that  the  creditors  should  not  be  so 
liable,  it  not  being  incorporated  in  the  instru- 
ment, nor  communicated  to  one  who  extends 
credit  in  reliance  upon  tbe  authority  with 
which  It  clothes  the  trustee  or  agent. 

[Ed.  Note.— For  other  cases,  see  E^'idence, 
Cent.  Dig.  §i  2030-2047;    Dec.  Dig.   §  441.»] 

Error  to  Circuit  Court,  Mahoning  Coimty. 

Action  by  the  HeUer  Bros.  Company 
against  the  Furnace  Run  Sawmill  &  Lumber 
Company  and  others.  Judgment  for  plaintiff 
was  affirmed  in  the  circuit  court,  and  defend- 
ants bring  error.    Affirmed. 

In  January, -1905,  H.  O.  Brlggs,  who  was 
engaged  in  the  lumber  business  at  Youngs- 
town,  became  financially  embarrassed,  when 
he  entered  Into  an  arrangement  with  the 
plaintiffs  In  error,  who  were  bis  creditors, 
to  place  hia  business  in  their  charge  with 
the  view  to  so  conducting  the  business  and 
managing  his  assets  as  to  discbarge  his  ob- 
ligations with  the  proceeds  thereof.  To  car- 
ry that  arrangement  into  effect  they  execut- 
ed a  contract  in  writing  as  follows:  "Where- 
as, H.  O.  Brlggs,  of  the  city  of  Youngstown, 
Ohio,  is  engaged  in  the  lumber  business  of 
said  dty,  and  temporarily  unable  to  meet 
his  obligations  as  they  become  due;  where- 
as, the  said  H.  O.  Brlggs  and  all  the  credit- 
ors of  said  H.  O.  Brlggs  desire  to  enter  into 
an  agreement  temporarily  deferring  payment 
of  all  obligations  now  due  or  to  become  due; 
and  whereas,  it  Is  the  desire  of  all  concerned 
to  put  a  trustee  In  charge  of  said  lumber 
business,  the  said  trustee  to  be  selected  by 
the  creditors,  authorizing  said  trustee  to  con- 
tinue said  lumber  business,  and  to  distribute 
the  proceeds  therefrom  to  all  creditors  in 
proportion  to  the  amount  due  them  in  accord- 
ance with  the  agreement  hereinafter  entered 
into.  Now  witness  this  article  of  agreement 
made  and  entered  into  this  day  by  and  be- 
tween the  said  H.  O.  Brlggs  and  [the  plain- 
tiffs in  error].  In  consideration  of  the  pres- 
ents and  stipulations  hereinafter  set  forth 
and  especially  In  consideration  of  granting 
further  time  for  the  payment  of  bills  now  due 
and  to  bec<Hne  due,  the  said  H.  O.  Brlggs 
hereby  agrees  to  place  bis  business,  includ- 
ing lumber  yard,  plant  and  all  fixtures  con- 
nected therewith,  including  books  of  accounts 
and  credits  of  every  character,  at  the  dispos- 
al of.  his  said  creditors  with  a  view  to  realiz- 
ing sufficient  money  to  pay  off  all  his  said 
Indebtedness  and  until  all  his  creditors  have 
been  fully  paid.  And  In  consideration  of  the 
presents  moving  from  said  H.  O.  Brlggs 
creditors  hereby  agree  to  place  in  charge  of 
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said  lumber  plant  a  competent  and  practical 
man,  to  be  known  as  a  trustee  for  all  con- 
cerned, whose  duty  It  shall  be  to  take  charge 
of  said  lumber  business,  complete  all  out- 
standing contracts,  pay  all  necessary  run- 
ning expenses  of  said  business,  and  at  the 
end  of  each  thirty  (30)  days  render  a  state- 
ment to  each  and  every  creditor  of  the  finan- 
cial condition  of  said  concern,  and  make  pay- 
ment on  all  outstanding  bills  in  proportion 
to  the  amount  thereof  at  the  end  of  each 
thirty  (30)  days.  That  all  moneys  received 
by  said  trustee  shall  be  deposited  In  the 
Dollars  Savings  &  Trust  Company  Bank  of 
Toungstown,  Ohio,  in  the  names  of  said  trus- 
tee as  trustee.  That  said  trustee  shall  give 
surety  bond,  conditioned  that  he  faithfully 
perform  the  duties  herein  set  forth  in  the 
sum  of  ten  thousand  ($10,000.00)  dollars. 
Further  agreed  that  the  said  J.  P.  Huxley 
shall  act  as  trustee  with  duties  Incumbent 
as  hereinbefore  set  forth.  That  the  compen- 
sation of  said  trustee  shall  be  two  per  cent, 
on  all  moneys  received.  And  It  is  further 
agreed  by  and  between  the  parties  hereto 
that  said  trustee  shall  employ  the  said  H.  O. 
Brlggs  as  general  manager  of  said  business, 
and  that  he  shall  receive  as  compen.<!ation  for 
said  services  one  hundred  ($100.00)  dollars 
per  month.  And  it  is  further  agreed  by  and 
between  the  parties  hereto,  that  this  agree- 
ment shall  continue  until  said  creditors  here- 
inbefore named  shall  be  fully  paid,  or  the 
majority  of  creditors  in  Interest,  as  to  the 
amount  due,  owing  at  a  regular  meeting,  of 
which  all  creditors  shall  have  notice,  shall 
decide  to  discontinue  to  have  said  trustee. 
And  It  is  further  fully  understood  and  agreed 
that  no  creditor  of  the  said  H.  O.  Briggs 
shall  Institute  or  prosecute  any  legal  proceed- 
ings of  any  kind  or  character  against  the 
said  H.  O.  Briggs  during  the  continuance  of 
this  agreement.  It  is  fully  understood  by 
and  between  the  parties  hereto  that  this 
agreement  obligates  all  the  parties  hereto 
only  when  It  Is  approved  and  signed  by  the 
creditors  hereinbefore  named." 

Said  J.  P.  Huxley  entered  ujwn  the  dis- 
charge of  bis  duties  as  trastee  under  said 
arrangenient,  and  in  their  prosecution  in  the 
months  of  March,  April,  and  May,  1905,  in 
the  purchase  of  materials  contracted  the  ob- 
ligation, for  whose  enforcement  the  original 
suit  was  brought  against  those  who  bad  sign- 
ed said  contract  The  answer  of  the  Morris 
Hardware  Company  ts  presented  in  the  print- 
ed record  as  a  type  of  the  answers  of  all  the 
defendants.  It  consists  of  two  defenses,  the 
first  of  which  is  for  the  most  part  admis- 
sions of  the  allegations  of  the  petition,  and 
a  denial  of  the  constroction  of  the  contract 
which  would  make  the  defendants  liable  to 
the  plaintiff.  It  admits  the  execution  of  the 
contract  as  alleged,  and  that  Huxley  entered 
npon  the  discharge  of  his  trust  with  a  view 
to  realizing  funds  for  the  payment  of  the 
creditors.    It  denies  that  the  defendants  au- 


thorized Hozley  to  make  new  contracts  or 
held  him  out  as  having  such  authority. 

For  a  second  defense  it  is  alleged  that  at 
the  time  of  making  said  contract,  and  pre- 
vious thereto,  at  conferences  among  the  par- 
ties thereto,  It  was  agreed  that  the  creditors 
were  not  and  should  not  be  liable  upon  any 
contracts  which  Huxley  might  make.  The 
plaintiff,  replying,  denies  that  it  had  any  no- 
tice of  the  alleged  agi'eement  set  out  in  the 
second  defense.  In  the  court  of  common 
pleas  there  was  a  Judgment  in  favor  of  the 
original  plaintiff  for  the  value  of  the  articles 
so  purchased  by  Huxley,  and  in  the  circnit 
court  that  judgment  was  affirmed. 

W.  C.  Carman,  B.  F.  Wirt,  and  F.  K.  Bow- 
man, for  plaintiffs  in  error. 

SHAUCK,  J.  (after  stating  the  facts  as 
above).  The  case  permits  the  concession  to 
the  plaintiffs  in  error  that  the  contract  sign- 
ed by  them  did  not  constitute  them  partners, 
and  that  it  did  not  constitute  Huxley  and 
Briggs,  or  either  of  them,  general  agents 
with  authority  to  bind  the  creditors  beyond 
the  scope  of  the  purposes  indicated  by  the 
contract.  This  concession  includes  all  that 
can  be  claimed  for  most  of  the  principles 
stated  and  the  authorities  cited  in  the  brief 
of  their  counsel. 

[1]  By  their  exceptions  to  the  rulings  of 
the  trial  judge  with  respect  to  the  instruc- 
tions which  should  be  given  and  refused,  and 
with  respect  to  the  evidence  which  should 
be  admitted  or  excluded,  they  have  laid  the 
foundations  for  two  propositions,  one  or 
the  other  of  which  it  Is  Incumbent  upon 
them  to  maintain.  One  of  these  is  that  the 
contract  which  they  signed  did  not  authorize 
Huxley  or  Briggs,  or  either  of  them,  to  con- 
tract obligations  in  the  conduct  of  the  busi- 
ness which  might  be  asserted  against  them. 
That  proposition  regards  only  those  terms  of 
the  contract  which  contemplated  that  the 
assets  of  Briggs  were  to  pass  into  the  con- 
trol of  the  trustee  to  be  by  him  converted  in- 
to money  to  be  applied  to  the  discharge  of 
his  indebtedness  to  the  several  creditors 
who  executed  the  contract.  But  It  wholly  ex- 
cludes from  consideration  the  stipulation  that 
the  trustee  should  "take  charge  of  the  said 
lumber  business,  complete  all  outstanding 
contracts,  and  pay  all  necessary  running  ex- 
penses of  said  business."  It  was  In  further- 
ance of  the  purpose  thus  expressly  defined 
and  authorized  that  Huxley  contracted  the 
obligation  upon  which  the  plaintiff  counted 
in  the  original  petition. 

[2]  A  proposition  suggested  by  the  excep- 
tions taken  npon  the  trial  by  the  plaintiffs 
in  error,  and  urged  In  the  brief  of  their 
counsel.  Is  that  if  the  terms  of  their  writ- 
ten contract,  considered  alone,  should  be 
deemed  sufiicient  to  create  the  suggested  lia- 
bility for  purchases  made  in  the  conduct  of 
the  business,  the  written  terms  shonld  Us 
treated  as  modified  by  the  contemporaneous 
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parol  understanding  that  the  signers  of  tbe 
contract  should  not  be  so  bonnd.  This  Is 
Bald  to  be  so  becadse  the  rule  that  written 
contracts  cannot  be  varied  by  parol  obtains 
only  between  the  parties  to  the  instrument. 
Aiuiough  Huxley  was  denominated  a  trustee, 
he  was  In  the  relation  called  In  Question 
here  the  agent  of  the  plaintiffs  In  error  for 
the  conduct  of  the  business,  and  the  written 
contract  was  his  letter  of  authority.  It  was 
In  his  possession  for  the  purpose  of  obtaining 
credit,  and  It  was  so  used  by  him  In  this  in- 
stance. Certainly  the  plaintiffs  in  error  are 
estopped  to  assert  a  limitation  upon  the  writ- 
ten authority  with  which  they  clothed  their 
agent  by  proof  of  a  parol  understanding, 
neither  carried  into  the  instrument  nor  com- 
municated to  one  who  relied  upon  it. 
Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  PRICB,  JOHN- 
SON, and  DONAHUE,  JJ.,  concur. 


(84  Ob.  St.  US) 
PENNSYLVANIA   CO.    v.    O'CONNELL. 
(Supreme  Court  of  Ohio.    May  9,  1911.) 

(Syllabut  hy  the  Court.) 

1,  Cabbiebs  (§  20*)  —  ExcissjvE  CnxBOBB 
Against  Passenojebs— Action  fob  Pknai.- 
TT— Vknce. 

A  suit  against  a  railroad  company  to  re- 
cover the  penalty  prescribed  by  section  3376, 
Revised  Statutes,  for  demnnding  and  receivine, 
in  th'e  sale  of -a  tlrket,  a  greater  sum  of  money 
for  the  transportation  of  a  passenirer  from  the 
place  .of  purchase  to  anotirer  point  on  the 
company's  road  than  the  sum  nilowed  by  law, 
should,  by  force  of  section  5022,  Revised  Stat- 
utes, be  brouRht  in  the  county  where  the  pur- 
chase of  the  ticket  was  had.  The  court  of  com- 
mon pleas  of  the  county  of  the  purchaser's 
destination  has  no  jurisdiction  over  such  action. 
[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  f  20.»] 

(Additional  Syllahu*  by  Editorial  Staff.) 

2.  Cabbiebs  (|  20*)— Reoitlations— Penal- 
ties—"Bona    Fide   Claimant"- "Usino." 

A  "bona  fide  claimant,"  within  section 
8376  of  the  Revised  Statutes,  prescribing  a 
penalty  for  demanding  and  receiving  on  sale  of 
a  ticket  a  greater  sum  for  the  transportation 
of  the  passenger  than  that  allowed  by  law,  is 
one  claiming  in  good  faith.  Using  the  road 
of  such  company  implies  an  intention  to  use  it. 
It  does  not  imply  a  contract  personally  to 
use  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  {  20.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  p.  822 ;   vol.  8,  pp.  7228-7237,  7825.] 

Error  to  Circuit  Court,  Seneca  County. 

Action  by  Dan.  B.  O'Connell  against  the 
Pennsylvania  Company.  Judgment  for  plain- 
tiff was  affirmed  in  the  circuit  court,  and  de- 
fendant brings  error.    Reversed. 

The  action  below  was  by  Dan.  B.  O'Connell, 
defendant  in  error,  against  the  Pennsylvania 
Company,  plaintiff  in  error.  Instituted  Janua- 


ry 26,  1906,  in  the  court  of  common  pleas  of 
Seneca  county,  to  recover  $150  as  penalty  for 
an  alleged  overcharge  in  selling  at  Sandusky, 
Erie  county,  a  ticket  entltUng  the  purchaser 
to  ride  upon  a  train  of  the  company  from 
Sandusky,  Ei'le  county,  to  Tiffin,  in  Seneca 
county ;  the  company  at  that  time,  May  4, 
1005,  operating  a  steam  railway  between  the 
points  named.  The  answer  of  the  company, 
admitting  the  corporate  capacity,  contained 
a  general  denial,  and  Interposed  other  special 
defenses  not  important  to  be  here  repeated. 
The  cause  was  tried  to  the  court,  a  Jury  hav- 
ing been  waived,  and  resulted  In  a  Judgment 
against  the  company  for  |150,  interest,  and 
costs.  This  judgment  was  affirmed  by  the 
circuit  court.  Reversal  of  both  Judgments  la 
asked  by  the  plaintiff  in  error. 

Marshall  &  Fraser  and  Royer  &  Spltler,  for 
plaintiff  in  error.  Willis  Bacon,  for  defend- 
ant in  error. 

BPEAR,  O.  J.  (after  stating  the  facts  as 
above).  [1]  Two  questions  are  argued.  One 
relates  to  the  jurisdiction  of  the  court  of 
common  pleas  over  the  action ;  the  other,  to 
whether  or  not  there  was  an  overcharge: 
The  plaintiff  in  error  contends  that  the  court 
of  common  pleas  of  Seneca  had  no  Jurisdic- 
tion because  the  cause  of  action  arose  in  Erie 
county.  The  defendant  In  error  contends  that 
the  cause  arose  at  least  In  part  in  Seneca, 
and  hence  the  court  of  that  county  had  Juris- 
diction. 

Section  3376  of  the  Revised  Statutes,  which 
affords  the  right  of  action  in  cases  of  this 
kind,  among  other  things,  provides  that  any 
company  which  demands  or  receives  a  great- 
er sum  of  money  for  the  transportation  of 
passengers  than  the  sum  allowed  by  law  shall, 
pay  to  the  party  aggrieved  for  every  such 
overcharge  a  sum  equal  to  double  the  amount 
of  the  overcharge,  but  in  no  case  shall  the 
amount  be  less  than  $150  to  any  bona  tide 
claimant  using  the  road  of  such  company.  It 
Is  not  doubted  that  this  action  is  one  for  the 
recovery  of  a  penalty.  Such  actions  to  recov- 
er penalties  must,  by  force  of  section  5022, 
Revised  Statutes,  be  brought  in  the  county 
where  the  cause  of  action,  or  some  part  there- 
of, arose.  We  are  of  opinion  that,  upon  the 
sale  and  delivery  by  a"  railroad  ticket  agent 
to  the  purchaser  of  a  ticket  entitling  such 
purchaser  to  travel  on  the  cars  of  the  com- 
pany between  the  points  designated  in  the 
ticket,  a  contract  evidenced  by  such  ticket 
has  been  entered  into  between  the  company 
and  such  purchaser,  good  in  the  hands  of  any 
bona  fide  holder  of  it  for  transportation  be- 
tween the  points  named,  and  If  such  contract 
is  in  violation  of  law,  and  Involves  a  penalty 
In  such  sort  as  to  entitle  the  purchaser  to  in- 
stitute an  action  to  recover  such  penalty,  the 
cause  of  action,  and  the  whole  of  it,  arose 
then  and  there. 
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[2]  It  Is  insisted,  however,  tbat  unless  the 
purchaser  had  ridden  upon  the  ticket  no 
cause  of  action  could  arise;  that  riding  up- 
on the  ticket  was  a  part  of  the  contract 
necessary  to  be  done,  and  such  act  of  riding 
would  necessarily  bring  a  part  of  the  of- 
fense and  the  act  within  the  county  of  Sen- 
eca, and  BO  the  Seneca  county  court  would 
have  jurisdiction  of  such  action.  We  do 
not  give  the  words  "bona  flde  claimant  us- 
ing the  road  of  such  company"  any  such 
extended  meaning.  A  bona  flde  claimant  "Is 
one  claiming  in  good  faith."  Using  the  road 
of  such  company  Implies  an  intention  to  use 
It.  It  does  not  imply  a  contract  personally 
to  use  It  A  railway  ticket,  If  unlimited  as 
to  the  person  entitled  to  use  It,  and  almost 
universally  they  are  so  unlimited,  Is  good 
In  the  hands  of  any  person  who  may  present 
It  on  the  cars  of  the  company,  and  if  bought 
In  good  faith,  and  not  for  the  mere  purpose 
of  speculation,  or  of  obtaining  evidence  to 
support  a  contemplated  lawsuit,  is  complete 
evidence  of  a  contract,  and  the  holder,  whose 
right  is  not  otherwise  Impugned,  is  not  re- 
quired to  himself  ride  over  the  roirte  In  or- 
der to  justify  the  bringing  of  an  action. 
The  requirement  that  the  purchaser  shall 
himself  ride  would  destroy  the  transfera- 
bility of  the  contract,  and  materially  de- 
tract from  its  value  in  the  hands  of  the 
purchaser. 

It  Is  Insisted  that  the  term  "or  some  part 
of  it  arose,"  to  be  found  In  section  5022, 
supra,  implies  that  the  cause  of  action  for 
the  penalty  may  be  divided.  Yes,  where  di- 
vision is  practicable  and  Is  required.  But 
how  can  that  apply  to  an  action  to  recover 
this  kind  of  a  penalty?  It  is  conceded  that 
some  part  of  the  cause  of  action  arose  In 
Erie  county.  But  It  Is  urged  that  the  rid- 
ing in  Seneca  county  In  the  cars  of  the  de- 
fendant below  would  give  to  the  court  of 
that  county  jurisdiction,  because  a  part  of 
the  penalty  was  thereby  and  therein  incur- 
red. What  part?  The  demanding  and  re- 
ceiving, which  the  statute  penalizes,  all  oc- 
curred in  Erie  county.  In  other  words, 
if  the  cause  be  divisible,  what  portion  of  the 
sum  recovered  would  belong  to  one  part  of 
the  transaction  and  what  to  the  other?  If 
the  purchase  of  the  ticket  and  the  ride  on 
it  in  Seneca  county  should  happen  to  be 
some  months  apart,  and  the  plea  of  the 
limitation  statute  of  one  year  should  be 
Interposed,  good  as  against  the  first  date, 
though  not  as  against  the  later  date,  it 
would  be,  if  the  cause  of  action  be  divisible, 
absolutely  necessary  to  divide  the  penalty, 
allowing  It  in  part  and  denying  It  in  part; 
else  the  statute  could  have  no  application. 
Manifestly  this  would  be  wholly  impractica- 
ble. Besides,  It  would  overturn  that  provi- 
sion of  the  statute  that  "in  no  case  shall  the 
amount  to  be  paid  be  less  than  one  hundred 
and  fifty  dollars."     Obviously  the  cause  of 


action  is  an  entire  cause,  and  Is  not  divls- 
Ible. 

It  seems  clear  that  the  contract  of  par- 
chase  (which  involves  demanding  and  re- 
ceiving) was  concluded  whoi  the  ticket  was 
sold  and  delivered  at  Sandusky.  It  was  one 
contract,  and  its  legal  effect  is  to  be  deter- 
mined by  the  condition  of  things  between 
the  parties  at  that  time.  The  company,  by 
its  agent,  had  demanded  and  had  received, 
if  In  fact  there  was  an  overcharge,  a  great- 
er sum  of  money  than  the  sum  allowed  by 
law.  It  is  this  action,  the  demanding  and 
receiving  a  sum  greater  than  the  sum  al- 
lowed by  law,  which  is  penalized,  and  this 
incurring  of  the  penalty  is  the  result  of 
such  action  by  the  company  at  that  time, 
and  not  at  some  future  time,  and  depending 
upon  some  future  event.  We  are  not  requir- 
ed to  state,  or  to  hold,  in  disposing  of  tills 
case.  Just  what  is  Involved  In  the  phrase 
of  the  statute  "or  some  part  thereof."  It 
Is  enough  to  know  that  the  phrase  is  not  ap- 
plicable to  the  facts  of  this  case. 

Attention  Is  called  by  counsel  for  defend- 
ant In  error  to  some  comment  in  the  opin- 
ion In  Railroad  Co.  v.  Hollenberger,  76  Ohio 
St  177,  81  N.  E.  184,  referring  to  the  fact 
that  no  part  of  the  road  was  located  in 
the  county  In  which  the  action  was  brought, 
which  counsel  conceives  aids  his  contention. 
The  observation  referred  to  was  introduced 
as  an  additional  fact  justifying  the  general 
conclusion  in  disposing  of  the  case,  but  Is 
not  the  ground  of  it;  hence  H  is  without 
application  to  this  case.  We  therefore  con- 
clude that  the  court  of  common  pl^as  of 
Seneca  county  was  without  jurisdiction  in 
the  case. 

This  conclusion  makes  It  unnecessary  to 
pass  upon  the  other  question  argued,  and. 
Inasmuch  as  the  members  of  the  court  are 
not  in  entire  accord  respecting  it  the  ques- 
tion is  not  determined. 

The  judgments  of  the  courts  below  will 
be  reversed,  and  judgment  entered  dismiss- 
ing the  petition. 

Judgments  reversed. 

DAVIS,  SHADCK,  PRICE,  JOHNSON, 
and  DONAHUE,  JJ.,  concur. 

(M  Oh.  St  272) 
DUNLAP  V.  McCLOUD  et  al. 
(Supreme  Court  of  CMiio.     May  31,  1911.) 

(Spttahut  by  the  Court.) 

1.  Wills  (5  683*)  —  Cohstbtjotioh— Dbtibbs 

IN  Trust. 

Where  a  testator  devises  all  of  his  real  es- 
tate to  certain  individuals  in  trust  and  after- 
wards by  codicils  devises  a  part  of  the  same  real 
estate  to  another  person  for  and  during  hia  nat- 
ural life,  such  life  estate  is  thereby,  ex  vi  ter- 
mini, withdrawn  from  the  operation  of  the  trust 
during  the  life  of  the  life  tenant 

(Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  1003-1606;    Dec.  Dig.  8  683.»] 


•For  other  casea  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  berles  &  Rep'r  indezea 


Digitized  by 


Google 


Ohio) 


DUNIiAP  ▼.  McCLOUD 


775 


2.  Wiixs  (S  802*)— Eleotioh  of  Widow— Bf 

VECT    A8    TO    OTHKB    DKVISEES. 

Where  the  willow  in  such  case  elects  not  to 
take  nnder  the  will  and  demands  assignment  of 
her  dower  as  of  all  the  lands  of  which  the  testa- 
tor died  seised,  and  it  appears  that  there  is  land 
enough  to  set  off  the  dower  without  interfering 
with  land  specifically  devised  for  life,  it  should 
be  80  done;  and  it  is  error  to  direct  that  the 
dower  be  set  off  in  part  in  the  lands  so  spe- 
cifically devised  for  life. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  !i  2091-2098;    Dec.  Dig.  {  802.*] 

8.  WnxB  (5  802*)  —  Electioh  o»  Widow  — 

COUPENSATIOR    or   DEVISEES. 

While  In  such  case  the  devisees  who  are 
prejudiced  by  the  widow's  election  to  be  endow- 
ed of  the  lands  of  her  husband  are  equitably  en- 
titled to  compensation  ont  of  the  rejected  pro- 
visions made  for  her  In  the  will,  yet,  where  the 
rejected  provisions  do  not  fully  compensate,  the 
resulting  oncompensated  loss  should  fall  upon 
the  residuary  estate  in  preference  to  the  spe- 
cific devises,  unless  a  contrary  intention  appears 
from  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  2001-2098;   Dec.  Dig.  8  802.*] 

Error  to  Circuit  Court,  Pickaway  County. 

Action  between  Mary  E.  Dunlap  and  Rich- 
ard H.  McCloud  and  others.  Decree  in  Com- 
mon Fleas  modified  In  the  Circuit  Court,  and 
plaintiff  brings  error.    Reversed. 

Abemethy  &  Folsom  and  M.  B.  Eamhart 
for  plaintiff  In  error.  Clarence  Curtain,  for 
defendants  In  error  Flora  E.  TImmons  and 
Scott  W.  TImmons.  McCloud  &  Lincoln,  for 
defendants  In  error  the  trustees  under  the 
will  of  William  Heath. 

DAVIS,  J.  'muiam  Heath,  late  of  Madi- 
son county,  died  March  28,  1907,  seised  of 
about  950  acres  of  land  situate  In  the  coun- 
ties of  Madison  and  l:'Ickaway,  together  with 
some  real  estate  in  the  village  of  Mt  Sterling, 
In  Madison  coxinty,  Ohio.  He  also  was  pos- 
sessed of  personal  property  amounting  to 
about  $42,000.  He  left  a  wlU.  which  wias  ex- 
ecuted Angust  11,  1904,  by  which,  after  sev- 
eral minor  bequests  and  directions,  he  be- 
queaths and  devises  all  the  resiaue  of  bis 
property,  real  and  personal,  to  certain  per- 
sons In  trust  that  they  should  manage  and 
control  the  same,  and  out  of  the  Income  there- 
of from  time  to  time  pay  over  to  his  wife 
Mary  (now  Mary  E.  Dunlap,  the  plaintiff  In 
error)  and  his  only  child.  Flora  E.  Alkire 
(now  Flora  E.  TImmons),  and  his  grandson, 
WlUlam  A.  Alkire,  during  each  of  their  nat- 
ural lives,  and  in  the  order  named,  "a  suffi- 
deat  amount  of  money  as  their  necessities  re- 
qnlre  for  each  of  them  to  live  comfortable 
and  bare  all  the  necessaries  of  life,  but  not 
to  live  extravagantly."  He  also  expressed  it 
to  be  his  intention  In  so  doing  to  provide  "as 
far  as  I  am  able  against  any  contingency  and 
from  even  their  own  weakness  or  improvi- 
dence." He  further  directed  that  In  case  his 
wife  should  elect  not  to  take  under  the  will, 
the  trust  should  continue  for  the  benefit  of 
bis  said  daughter  and  grandson,  and  that  bis 


wife  should  not  in  any  way  participate  in  the 
trust  property,  but  take  only  what  ishe  would 
be  entitled  to  under  the  law.  He  also  di- 
rected that,  in  case  his  wife  did  not  take  un- 
der the  will,  the  trust  should  terminate  on 
the  death  of  his  daughter  Flora  and  his 
grandson  Winiam  A.  Alkire,  and,  "upon  the 
final  termination  of  this  trust,  I  will  and 
direct  that  all  the  trust  property  and  estate 
shall  go  to  and  vest  in  fee  simple  in  the  chil- 
dren or  their  representatives  of  my  grandson 
William  A.  Alkire,  per  stirpes,  and  in  default 
of  such  children  or  their  representatives, 
then  the  same  is  to  go  to  and  vest  in  the  De- 
fiance Christian  College  of  Defiance,  Ohio, 
and  the  Marion  Christian  College  of  Marion, 
Indiana,  share  and  share  alike." 

[1]  The  testator's  scheme  of  devolution  as 
thus  declared  was  to  provide  a  comfortable 
support  for  his  wife,  daughter,-  and  grand- 
son, and  that  at  their  death  "all  the  trust 
property  and  estate"  should  go  to  the  cuil- 
dren  of  the  grandson  or  their  representatives, 
and  in  default  of  such  heirs  to  the  charities 
named.  This  was  the  sole  purpose  and  the 
whole  extent  of  the  trust  This  scheme  was 
afterwards  materially  modified  from  time  to 
time,  through  three  codicils  to  the  will.  In 
the  first  codicil  he  bequeaths  to  his  wife 
$5,000,  and  directs  that  she  be  permitted  to 
reside  upon  any  of  the  real  estate  of  which  he 
may  die  seised  In  addition  to  the  provision 
for  her  in  the  will;  and  he  bequeaths  to  his 
daughter  Flora  (now  Flora  TImmons)  $5,000 
and  devises  to  her  about  263  acres  of  land  for 
her  natural  life,  "the  same  to  be  In  addition 
to"  the  support  provided  In  the  will.  It  Is 
evident  that  the  land  devised  to  Flora  for 
her  life  must  be  withdrawn  from  the  trust 
by  the  codicil,  because  the  enjoyment  of  the 
life  estate  is  Inconsistent  with  title  In,  and 
management  and  control  by,  the  trustees. 
The  second  codicil  gives  to  Flora  73  acres 
more  for  her  life  and  after  her  death  to  her 
husband  for  his  life,  "the  same  to  be  in  ad- 
dition" to  what  be  bad  already  given  In  the 
wUl  and  first  codicil.  By  the  second  codicil 
be  devises  to  his  wife  all  of  his  real  estate  In 
the  village  of  Mt  Sterling  for  her  life,  the 
same  to  be  in  addition  to  what  he  had  al- 
ready given  In  the  will  and  Urst  codicil.  In 
the  third  codicil  the  only  change  material  in 
the  present  controversy  Is  in  the  residuary 
clause,  which  Is  made  to  read  as  follows: 
"Upon  the  final  termination  of  the  trust  I 
wUI  and  direct  that  all  tue  trust  property 
and  estate  shall  go  to  and  vest  in  fee  simple 
in  the  children  or  the  representatives  of  my 
grandson  William  A.  Alkire,  per  stirpes,  and 
In  default  of  said  children  or  their  represen- 
tatives, then  and  In  that  case  one  thousand 
dollars  shall  be  paid  to  the  Defiance  Christian 
College  of  Defiance,  Ohio,  and  the  balance  of 
the  trust  property  and  estate  shall  go  to  my 
legal  heirs." 

It  is  apparent  from  the  will  and  codicils 
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thereto,  as  they  stood  at  the  teetator's  death, 
that  his  Intention  was  that  after  the  payment 
of  debts  and  legacies  the  personal  property 
should  remain  in  the  hands  of  the  trustees,  to 
be  administered  according  to  the  trusts  de- 
clared In  the  will;  and  that  all  of  the  tes- 
tator's real  estate,  except  the'  Mt.  Sterling 
property,  derlsed  to  his  wife,  and  the  lands 
devised  to  his  daughter.  Flora,  for  her  life, 
should  vest,  for  the  purpose  of  the  trust  only, 
In  the  trustees;  and  that  tipon  the  termina- 
tion of  the  trust,  namely,  upon  the  death  of 
the  testator's  wife  and  daughter  and  his 
grandson,  William  A.  Alklre,  "all  the  trust 
property  and  estate  shall  go  to  and  Test  in 
fee  simple  In  the  children  or  their  representa- 
tives of  my  grandson  William  A,  Alklre,"  etc. 
This  seems  to  us  to  be  clear  beyond  reason- 
able dispute. 

[2]  Now  the  widow  declined  to  take  un- 
der the  will  and  elected  to  take  under  the 
law.  There  was  no  "disappointment"  In 
that  She  only  declined  to  surrender  what 
the  law  gave  her  for  what  the  testator  offer- 
ed her,  so  that  her  life  support,  her  life  es- 
tate in  the  Mt.  Sterling  property,  and  the  $5,- 
000  legacy  remained  In  the  hands  of  the  trus- 
tees. She  demanded  the  assignment  of  her 
dower  in  the  lands  of  which  her  husband, 
the  testator,  died  seised,  and  the  court  of 
common  pleas  directed  that  her  dower  be  set 
off  In  that  portion  of  the  real  estate  of  the 
testator  not  specifically  devised  to  his  daugh- 
ter Flora,  and  to  her  and  her  husband,  Scott 
W.  Tlmmons;  and  this  was  accordingly  done. 
The  trustees  appealed  from  the  decree  of  the 
common  pleas  court  to  the  circuit  court; 
and'  the  latter  court  ordered  "that  the  said 
plaintiff  be  endowed  of  one  full  equal  one- 
third  of  the  premises  described  In  the  peti- 
tion, in  the  following  manner:  First,  by  giv- 
ing to  plaintiff  all  the  real  estate  situate  in 
the  village  of  Mt.  Sterling,  Ohio,  as  describ- 
ed in  the  petition  as  part  thereof,  and  after 
deducting  the  value  of  said  Mt.  Sterling 
prol)erty  that  the  balance  of  her  full  one- 
third  part  of  said  premises  shall  be  propor- 
tioned between  the  lands  held  by  the  said 
defendant  Flora  B.  Timmons  and  the  defend- 
ants R.  H.  Schryver,  T.  B.  Riddle,  J.  N. 
Waldo,  and  Richard  H.  McCloud,  as  trustees 
under  the  will  of  William  Heath,  deceased." 
The  circuit  court  found  as  its  conclusions  of 
law  as  follows:  "That  the  said  Mary  B. 
Heath  (now  Dunlap),  as  the  widow  of  said 
William  Heath,  having  elected  not  to  take 
the  provisions  of  said  will  of  William  Heath, 
therein  provided  for  her,  the  said  property 
in  Mt  Sterling,  Ohio,  became  and  Is  rejected 
property,  and  that  under  the  proper  con- 
struction of  said  will  the  same  should  be 
assigned  and  set  off  to  her  as  part  of  her 
said  dower,  and  that  the  residue  of  lier 
dower  should  be  assigned  and  set  off  to  her, 
in  the  said  lands  devised  to  Flora  B.  Tlm- 
mons, his  daughter,  and  in  the  said  lands 
devised  to  said  trustees  in  trust,  in  equal 
proiportlons." 


As  it  has  been  intimated  already,  we  re- 
gard this  judgment  of  the  circuit  court  as 
both  erroneous  and  inequitable;  but  an  at- 
tempt is  made  to  Justify  it,  apparently  oa 
the  ground  of  some  supposed  application  of 
the  doctrine  of  election  and  compensation  to 
disappointed  donees.  The  rule  was  clearly 
stated  a  long  time  ago  in  the  often  quoted 
note  to  Gretton  v.  Haward,  1  Swanston  B. 
441,  443,  note  a,  as  follows:  "In  the  event 
of  an  election  against  the  Instrument  courts 
of  equity  assume  jurisdiction  to  sequester 
the  benefit  intended  for  the  refractory  donee. 
In  order  to  secure  compensation  to  those 
whom  his  election  disappoints."  The  same 
rule  was  recognized  and  applied  In  Jennings 
V.  Jennings  et  al.,  21  Ohio  St  56.  The  error 
of  the  circuit  court  was  not  In  sequestering 
the  property  rejected  by  the  widow  when 
she  elected  not  to  take  under  the  wUI,  but 
In  not  stopping  with  that  The  court  went 
beyond  the  rule  and  sequestered  not  only 
the  rejected  property,  but  also  a  portion  of 
the  specific  devise  of  land  to  Flora  Tlmmons 
for  her  life,  thereby  Itself  creating  the  only 
disappointment  or  prejudice.  In  law  or  eq- 
uity, which  has  arisen  In  this  estate,  or 
which  by  any  fair  construction  of  the  will, 
as  we  conceive,  could  arise.  There  appears 
to  be  property  enough  remaining,  after 
awarding  to  the  widow  her  rights  under  the 
statutes,  to  satisfy  all  of  the  remaining  leg- 
acies and  devises  in  the  order  of  precedence 
and  as  directed  in  the  will  and  codicils. 

[3]  Doubtless  the  amount  of  the  residuum 
of  the  estate  would  be  reduced  by  the  elec- 
tion of  the  widow  to  take  under  the  statute 
and  the  payment  to  her  of  her  distributive 
share  of  the  personalty;  but  that  is  where 
the  uncompensated  loss  ultimately  should' 
fall,  unless  It  is  otherwise  indicated  In  the 
will.  Estate  of  James  M.  Vance,  Deceased, 
141  Pa.  201,  21  Atl.  643,  12  L.  R.  A.  227,  23 
Am.  St  Rep.  267;  Trustees  of  Church  Home 
V.  Morris,  18  Ky.  Law  Rep.  384,  86  S.  W.  2 ; 
Treasy  v..  Treasy,  18  Ky.  Law  Rep.  387,  36 
S.  W.  8;  Chamberlain  v.  Berry's  Ki'r,  22 
Ky.  Law  Rep.  44,  56  S.  W.  659.  But  there 
Is  no  Indication  of  such  an  intention  here. 
The  testator  has  provided  that  the  trust 
shall  not  terminate  until  the  three  persons 
who  are  the  objects  of  his  especial  solici- 
tude are  all  dead,  and  that  then  All  the 
trust  property  and  all  -of  his  estate  shall  vest 
as  provided  In  the  residuary  clause.  UntU 
that  time  residuary  legatees  and  devisees 
have  no  claim  on  the  property,  but  when 
that  time  conies  all  the  dower  land  of  the 
wife,  all  the  life  estate  of  the  daughter,  and 
all  the  trust  property,  real  and  personal, 
will  have  become  integral  parts  of  the  resid- 
uary estate  which  shall  vest  as  the  testator 
has  directed. 

Our  view  is  that  the  dower  of  the  plaintiff 
In  error  should,  as  near  as  practicable  and  as 
may  seem  to  be  consistent  with  the  rights  of 
all  the  parties  interested,  be  set  off  to  her 
in  one  body  and  without  disturbing  or  lutar- 
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ferlng  with  any  of  the  land  devlBed  to  Flora 
E.  Tlmmons  for  her  Ufe  or  for  her  life  and 
that  of  her  husband;  and  therefore  the  order 
and  Judgment  of  the  circuit  court  Is  reversed. 

SPEAR,  G.  X,  and  SBAUCK,  PRICB, 
JOHNSON,  and  DONAHUE,  JJ.,  concnr. 

(M  Oh.  St  184) 

HAMILTON   MACH.   TOOL  CO.   t.   MEM- 
PHIS   NAT.    BANK. 
(Supreme  Court  of  Ohio.     May   9,  1911.) 

(8yllai«$  hy  the  Oonrt.) 

BiLia  AND  Notes   (8  356*)— Right  or  In- 

DOKSKB— Bona  Fidk  PtrBCHASEB. 

On  the  12tb  day  of  November.  1904,  the 
H.  M.  T.  Co.,  of  Hamilton,  Ohio,  executed  its 
note  for  the  sum  of  §948.15,  payable  to  the 
order  of  Y.  &  !>.,  of  Knoxrille,  Tenn.,  in  four 
months  after  date,  and  sent  it  by  mail  to  Y. 
&  L.,  requesting  them  to  procure  its  discount 
and  remit  the  proceeds  to  the  maker  of  the 
note.  On  the  14th  day  of  November,  1901, 
T.  &  L.,  being  indebted  to  the  Memphis  Nntion- 
ai  Bank  on  overdraft  in  the  sum  of  $436.55, 
sent  said  note  indorsed  in  blank  to  that  bank, 
with  which  they  had  an  account,  reouesting  it 
to  discount  it  and  place  the  proceeds  to  their 
account,  all  of  which  was  done;  the  l>ank  hav- 
ing no  knowledge  of  the  instructions  by  the 
maker  to  Y.  &  L.,  thus  extinguishing  the  over- 
draft and  leaving  a  credit  balance  of  $491.85  in 
favor  of  Y.  &  L. 

On  the  17tb  day  of  November,  1904,  Y.  & 
L.  drew  their  check  against  the  credit  balance 
for  the  sum  of  $500,  which  was  honored  by  the 
bank,  leaving  their  account  overdrawn  in  the 
sum  of  $8.16,  and  shortly  thereafter  the  ac- 
count was  closed,  and  Y.  &  L.  ceased  business 
with  the  bank.  The  note  was  not  paid  at  ma- 
turity, and  the  bank  brought  suit  thereon 
against  the  maker,  who  claimed  in  partial  de- 
fense that  the  amount  of  aaid  overdraft  of 
$436.55,  extinguished  by  the  proceeds  of  the 
discounted  note,  should  be  deducted,  because 
such  overdraft  was  a  pre-existing  debt. 

Held,  that  the  bank,  having  no  knowledge 
of  the  inatractions  sent  by  the  maker  to  Y.  & 
L,  and  tielieVing  the  note  belonged  to  them, 
purchased  it  in  good  faith  before  maturity, 
and  it  is  entitled  to  recover  on  the  same  with- 
out deduction  of  the  amount  of  such  overdraft. 

[EM.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  908;    Dec  Dig.  {  856.*] 

Error  to  Circuit  Court,  Butler  County. 

Action  by  the  Memphis  National  Bank 
against  the  Hamilton  Machine  Tool  Com- 
pany. From  a  judgment  for  plaintiff,  defend- 
ant brings  error.    Affirmed. 

The  plaintiff  in  error  was  defendant  In 
the  court  of  common  pleas,  In  an  action 
brought  against  it  by  the  defendant  in  error, 
the  Memphis  National  Bank,  in  which  action 
the  Issues  were  Joined  by  the  petition,  an- 
swer, and  reply. 

The  petition  filed  by  the  bank  is  the  follow- 
ing: 

"Plaintiff  says  that  it  is  a  national  bank, 
duly  organized,  with  powers  to  sue  and  be 
sued  In  its  corporate  name  by  vlrtne  of  the 
laws  and  a  certificate  issued  to  It  by  the 
United   States.     Plaintiff  says  that   on   the 


12th  day  of  November,  1904,  the  defendant 
(the  Hamilton  Machine  &  Tool  Company) 
made  and  executed  a  certain  promissory  note 
on  that  date  in  the  favor  of  Young  &  Lane  for 
the  sum  of  nine  hundred  and  forty-eight  dol- 
lars and  fifteen  cents  ($948.15),  due  in  four 
motiths  after  said  date.  A  copy  of  said  note 
made  and  delivered  to  Young  &  Lane  reads  as 
follows,  together  witli  all  the  indorsements 
thereon:  '$948.15.  Hamilton,  Ohio,  Nov.  12, 
1904.  Four  months  after  date  we  promise 
to  pay  to  the  order  of  Young  &  Lane  nine 
hundred  and  forty-eight  15/100  dollars,  at 
Union  Savings  Bank  &  Trust  Co.,  (jlncinnatl. 

Ohio.    Value  received.    No Due  ..... 

The  Hamilton  Machine  Tool  Co.  Chas.  P. 
Hllker,  Prest.'  On  the  back  of  said  note  ap; 
pears  indorsement:  'Young  &  Lane^  Frank 
Lane.'  'Notes  protested  for  nonpayment 
March  13^  1905.*  Plaintiff  says  that  on  or 
about  November  17,  1904,  said  Young  &  Lane 
for  a  valuable  consideration  transferred  and 
delivered  said  note  to  said  Memphis  National 
Bank  at  said  date,  which  said  bank  th^  be- 
came owner  and  holder  of  said  note  for  full 
value.  And  that  said  Memphis  National 
Bank  from  said  time  became  the  bona  fide 
owner  and  holder  of  said  note,  and  are  still 
the  bona  fide  owner  and  holder  of  said. note. 
And  that  said  note  became  due  and  payable 
and  was  then  presented  to  the  Union  Savings 
&  Trust  Ck>.  Bank  of  Cincinnati,  Ohio;  the 
same  was  then  protested .  for  nonpayment  of 
Interest.  .  Young  &  Lane  had  due  notice. 
Wherefore  a  right  of  action  has  now  accrued 
to  the  plaintiff  tor  the  reasons  hereinbefore 
stated,  and  that  there  is  now  due  to  it  from 
the  defendants  (the  Hamilton  Machine  &  Tool 
Company)  the  sum  of  $948.15,  with  interest 
thereon  6  per  cent  from  the  13th  day  of 
March,  1905,  and  that  no  payments  have  been 
made  thereon;  that  entire  amount  is  now 
due  and  unpaid.  Wherefore  plaintiff  now 
asks  jtidgment  against  defendants  (The  Ham- 
ilton Machine  &  Tool  Company)  for  the  sum 
of  $948.15,  together  with  6  per  cent  interest 
thereon  from  Maircb  13,  1905,  and  costs  of 
suit  and  other  relief." 

To  this  petition  the  defendant  below  filed 
the  follo.wlng  answer:  "Now  comes  defend- 
ant, the  Hamilton  Machine  Tool  Company,  a 
corporation  under  the  laws  of  Ohio,  and  by 
way  of  answer  to  plaintiff's  petition  herein 
admits  that  it  executed  the  note  described  la 
the  petiti(»i  herein,  but  denies  that  plaintiff 
paid  any  consideration  for  the  said  note. 
Further  answering  this  defendant  says  that 
on  or  about  the  14th  day  of  October,  1904,  it 
delivered  said  note  to  Frank  Lane,  d^ing 
business  under  the  firm-  name  of  Young  & 
Lane,  at  Knoxviile,  Tenn.,  under  an  agree- 
ment with  said  Frank  Lane  that  he  should 
procure  the  discount  of  said  note  and  remit 
the  net  proceeds  of  same  to  this  defendant, 
the  Hamilton  Machine  Tool  Company.  This 
defendant  further  says  that  it  is  Informed, 
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and  believes,  and  so  charges  as  a  fact,  that 
said  Frank  Lane  sent  said  note  to  the  bank 
of  the  plaintiff  for  discoant;  that  at  that 
time  the  said  Frank  Lane  was  indebted  to 
the  plaintiff  in  a  sum  greatly  in  excess  of 
the  amount  named  in  said  note,  and  when  it 
discounted  said  note,  instead  of  paying  same 
to  said  Frank  Lane,  without  the  knowledge 
or  consent  of  this  defendant  or  of  Frank 
Lane,  it  applied  the  net  proceeds  of  said 
note  to  the  reduction  of  the  Indebtedness  of 
said  Frank  Lane,  so  that  the  said  Frank 
Lane  conld  not  and  in  fact  did  not  remit  to 
this  defendant  the  net  proceeds  of  said  note, 
aa  under  his  agreement  with  this  defendant 
be  was  bound  to  do.  This  defendant  further 
avers  that 'the  action  of  plaintiff  In  using  the 
proceeds  of  Its  note  to  the  extinguishment  or 
reduction  of  the  debt  due  to  it  from  Frank 
Lane  was  wltuout  warrant  op  law,  and  whol- 
ly unauthorized,  and  when  this  defendant 
'  learned  of  the  action  of  the  plaintiff  it  noti- 
fied plaintiff  that  Its  action  was  unauthoriss- 
ed  and  illegral,  and  demanded  of  plaintiff  the 
return  of  said  note^  which  plaintiff  refused 
and  still  refoses  to  do.  Wherefore  this  de- 
fendant prays  that  plaintiff  may  be  ordered 
to  surrender  said  note  to  It;  that  the  peti- 
tion be  dismissed  and  the  .defendant  recover 
its  costs  herein  expended,  and  for  all  other 
and  proper  relief." 

Tbe  following  is  the  reply  to  the  above  an- 
swer: "And  now  comes  the  plaintiff  and  for 
its  r^ly  to  defendant's  answer  says:  The 
plaintiff  says  it  paid  a  valuable  consideration 
for  said  note,  all  of  which  It  is  ready  and 
willing  to  make  appear.  The  plaintiff  saya 
by  way  of  further  reply  it  has  no  knowledge 
or  information  as  to  any  private  agreement 
between  Frank  Lane  and  the  defendant 
touching  the  proceeds  of  said  note,  or  the 
agreement  on  the  part  of  Frank  Lane  to  re- 
mit the  same  to  the  defendant  at  the  time 
mentioned  In  said  answer,  and  therefore  this 
plaintiff  denies  the  same.  Tbe  plaintiff  for 
further  reply  says  at  the  time  said  Frank 
Lane  procured  the  discount  of  said  note  by 
the  plaintiff  at  the  time  mentioned  in  the  pe- 
tition, about  the  day  of  November, 

1904,  and  long  before  said  note  became  due 
and  payable,  the  said  plaintiff  paid  tbe  said 
Frank  Lane,  or  the  firm  of  Young  &  Lane, 
tbe  full  value  of  said  note  in  money  and 
funds  belonging  to  said  plaintiff,  save  and  ex- 
cept about  $200  of  an  overdraft  of  tbe  said 
Toung  &  Lane,  or  Frank  Lane.  All  of  which 
was  at  tbe  time  consented  to  by  said  Frank 
Lane  and  Young  &  Lane.  There  was  paid 
at  the  time  about  $700  In  money  and  perhaps 
about  f200  credited  for  the  overdraft  of 
Frank  Lane  and  the  firm  of  Young  &  Lane, 
all  of  which  was  agreed  to  at  the  time.  This 
plaintiff  denies  that  It  bad  any  knowledge 
of  any  private  agreement  between  Frank 
Lane,  or  Young  &  Lane,  at  the  time  men- 
tioned, or  Is  -bound  by  the  same  in  any  way. 
This  plaintiff  denies  all  the  other  afflrmative 


allegations  In  defendant's  answer,  and  prays 
for  Judgment  for  tbe  whole  amount  of  said 
note  and  interest  as  it  prayed  for  in  the  pe- 
tition, and  other  relief." 

On  the  issues  thus  made  up,  the  cause  by 
agreement  was  tried  to  the  court,  a  Jury  be- 
ing waived,  and  after  hearing  the  evidence 
and  arguments  of  counsel  the  court  found  in 
favor  of  the  bank  for  tbe  amount  of  tbe  note 
and  interest,  in  the  sum  of  $1,127.01,  and 
Judgment  was  rendered  .on  the  finding.  A 
motion  for  new  trial  was  overruled;  a  bill 
of  exceptions  containing  all  the  evidence, 
with  a  petition  in  error,  was  filed  in  the 
circuit  court,  where  the  Judgment  was  af- 
firmed. The  case  Is  here  for  review  on  a  pe- 
tition in  error.  Tbe  facts  are  stated  in  the 
opinion. 

Oscar  W.  Kubn,  for  plaintiff  in  error. 
Stephen  Crane  and  E.  A.  Belden,  for  defend- 
ant in  error. 

PRICE,  X  (after  stating  the  facts  as 
above).  Tbe  facts  disclosed  at  the  trial  are 
not  in  dispute,  as  counsel  for  defendant  in 
error  state  In  their  brief  and  In  oral  argu- 
ment that  tbe  brief  for  plaintiff  in  error  cor- 
rectly states  the  facts,  and  we  are  therefore 
authorized  to  adopt  such  statement,  rather 
than  search  the  record  and  restate  them  in 
another  form.  We  add  other  facts  contained 
in  tbe  record.  Counsel  differ  mainly  as  to 
the  conclusions  which  should  be  drawn  from 
all  tbe  facts. 

On  the  12th  day  of  November,  1004,  tbe 
Hamilton  Machine  Tool  Company  sent  to 
Young  &  LAne,  at  KnoxvlUe,  Tenn.,  a  prom- 
issory note,  made  payable  to  the  order  of 
Young  &  Lane,  in  the  sum  of  $948.16,  In  four 
months  after  its  date,  with  6  per  cent,  inter- 
est per  annum,  requesting  them  to  procure 
its  discount,  and  remit  the  proceeds  of  same 
to  the  Hamilton  Machine  Tool  Company. 

This  note,  with  another  not  involved  In 
this  case,  was  inclosed  In  a  letter  of  which 
the  following  is  a  copy:  "11—12—04. 
Messrs.  Young  &  Lane,  KnoxvlUe,  Tenn. — 
Gentlemen:  In  accordance  with  Mr.  Hllker's 
understanding  with  you  yesterday,  we  here- 
with inclose  our  two  notes  as  follows:  Nov. 
12th,  payable  Feb.  23rd,  1905— $920.80.  Nov. 
12th,  at  4  mouths— $948.15.  These  notes 
you  are  to  discount  and  send  us  proceeds  to- 
gether with  your  check  for  the  difference  to 
take  up  our  note  due  December  10th  for  $2,- 
683.47."  Tbe  Hilker  mentioned  In  tbe  above 
letter  was  president  of  tbe  tool  company, 
plaintiff  in  error. 

The  note  In  this  controversy  was  executed 
by  the  Hamilton  Machine  Tool  Company,  at 
Hamilton,  Ohio,  payable  to  the  order  of 
Young  &  Lane,  and  made  payable  at  tbe 
Union  Savings  Bank  ft  Trust  Company,  Cin- 
cinnati, Ohio.  On  the  14th  day  of  November, 
1904,  Young  &  Lane  sent  this  note,  with  tbe 
other,  in  a  letter  to  the  Memphis  National 
Bank,   at   Memphis,   Tenn.,   reqnesting   tbe 
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bank  to  "place  the  proceeds  of  same  to  their 
credit  on  the  books  of  the  bank."  This  Is  the 
letter  referred  to:  "Knoxvllle,  Tennessee, 
Not.  14,  1904.  Memphis  National  Bank, 
Memphis,  Tenn. — Dear  Sirs:  Our  records 
show  our  line  of  discounts  with  you  reduced 
about  12,000  this  month,  and  we  will  be  ac- 
commodated by  your  placing  the  Inclosed  to 
our  credit,  namely,  Hamilton  Machine  Tool 
Co.  *948.15,  due  March  IS.  *  •  •  Yours 
truly,  Young  &  Lane,  Frank  Lane."  On  the 
back  of  said  note  appears  the  indorsement, 
"Young  &  Lane,  Frank  Lane."  The  bank 
received  this  paper  so  Indorsed,  discounted 
It,  and  placed  the  proceeds,  amounting  to 
$928.40,  to  the  credit  of  Young  &  Lane,  as  re- 
quested by  them. 

On  November  5,  1904,  10  days  before  the 
bank  received  this  note  and  discounted  it, 
the  account  of  Young  &  Lane  was  overdrawn 
to  the  extent  of  $436.55,  and  It  remained  thus 
overdrawn  up  to  the  time  the  note  was  so 
received.  Whea  the  note  was  discounted  and 
its  proceeds  credited  to  the  account,  this 
overdraft  of  $436.55,  was  charged  off,  leav- 
ing to  the  credit  of  Young  ft  Lane  the  sum  of 
$491.85.  On  the  17th  day  of  November,  a 
check  foi»  $500  was  drawn  by  Young  &  Lane 
against  this  credit,  which  was  honored  by 
the  bank  and  charged  to  the  account,  leaving 
it  again  overdrawn  to  the  extent  of  $8.15; 
No  part  of  the  proceeds  of  the  note  mention- 
ed was  ever  received  by  the  Hamilton  Ma- 
chine Tool  Company.  The  note  was  not  paid 
at  maturity ;  the  bank  brought  suit  upon  It, 
and  recovered,  as  appears  in  our  first  state- 
ment 

The  following  concession  appears  in  the 
brief  for  plaintiff  in  error:  "The  plaintiff 
In  error  concedes  that  It  is  liable  for  the 
$491.85,  which  Young  ft  Lane  withdrew  from 
the  bank  on  their  check  of  November  17, 
1904,  but  not  for  the  $436.55,  which  the  bank 
applied  toward  the  satisfaction 'of  Young  & 
Lane's  overdraft  draft,  and  it  is  for  the  pur- 
pose of  having  the  judgment  in  this  case  re- 
duced by  the  amount  of  this  $436.55  that  this 
proceeding  is  brought  here." 

This  concession  means  that  the  Memphis 
Bank  was  not  at  fault  In  recognizing  as  val- 
id the  check  of  Young  &  Lane  for  $500, 
drawn  November  17,  1904,  and  charging  it 
against  the  proceeds  of  the  note,  the  maker 
of  the  note  discounted  by  the  bank  admit- 
ting, as  it  does,  "that  when  the  bank  dis- 
counted the  note  it  was  not  aware  of  these 
facts."  The  facts  referred  to  of  which  the 
bank  was  not  aware  were  that  the  note  "was 
not  the  property  of  Young  &  Lane,  but  of 
the  Hamilton  Machine  Tool  Company;  Young 
ft  Lane  being  simply  the  agents  of  the  Ham- 
ilton Machine  Tool  Company  for  the  special 
purpose  of  procuring  its  discount  and  re- 
mitting the  net  proceeds  of  same  to  Hamil- 
ton Machine  Tool  Company."  The  foregoing 
confession  Is  no  more  than  the  facts  compel, 
and  tends  to  an  easy  solution  of  th6  conten- 
tion that  the  bank  was  not  Justified  in  ap- 


plying proceeds  of  the  disconnt  to  extinguish 
the  overdraft  of  $436.55. 

We  find  that  the  note  in  question  was  pay- 
able to  order  of  Young  &  Lane — negotiable 
in  form — and  the  bank  purchased  it  from 
the  payees  In  the  usual  course  of  business, 
who  Indorsed  it  in  blank,  thus  vesting  the 
legal  title  in  the  bank.  Instead  of  paying 
the  proceeds  to  Young  &  Lane  over  the  coun- 
ter, the  bank,  at  their  request,  placed  the 
same  to  their  credit.  It  appears  that  Young 
ft  Lane  had  discounted  other  paper  at  this 
bank,  not  only  on  this  occasion,  but  had  been 
transacting  business  with  It  previously,  so 
that  a  regular  account  current  existed  be- 
tween it  and  Young  &  Lane  when  this  pur- 
chase  was  mada  It  so  happaied  that  they 
owed  the  bank  $436.55  as  an  overdraft  on 
their  account,  and  all  the  proceeds  were  plac- 
ed to  their  credit,  and  after  extinguishing  or 
satisfying  such  overdraft  the  bank  owed 
Young  ft  Lane  on  the  account  $491.85,  or,  In 
other  words,  they  had  a  credit  balance  of 
that  amount.  As  before  stated,  by  the  check 
of  November  17th,  for  $500  drawn  on  and 
honored  by  this  bank,  they  exhausted  the 
credit  balance,  which  left  the  account  again 
overdrawn  in  the  sum  of  $8.15. 

It  being  conceded  that  the  bank  was  justi- 
fied In  honoring  this  check,  becanse  It  had 
no  knowledge  of  the  mere  agency  of  Young 
&  Lane,  and  no  knowledge  of  any  relations 
they  sustained  to  the  Hamilton  Machine  Tool 
Company,  maker  of  the  note,  except  that 
shown  by  the  note  itself,  it  must  also  be 
conceded  that  the  bank  acted  in  good  faith, 
for  it  appears  in  the  evidence  of  its  cashier, 
and  not  controverted,  that  Young  ft  Lane,  In 
the  course  of  their  dealings  with  the  bank, 
on  previous  occasions  had  overdrawn  their 
account,  which  they  subsequently  made  good, 
as  they  did  In  the  discounting  of  this  note — 
ostensibly  their  own  note — and  the  bank  act- 
ed upon  It  as  their  note. 

In  respect  to  extinguishing  the  ovwdraft,' 
It  is  urged  that,  while  the  bank  was  Ignorant 
of  the  agency  of  Young  ft  Lane  for  the  mak- 
er of  the  note,  it  used  the  proceeds  of  the 
discount  In  satisfying  a  pre-existing  debt, 
-which  they  could  not  do  with  funds  actual- 
ly belonging  to  the  principal — the  maker  of 
the  note.  Is  this  position  sound?  It  is  en- 
tirely clear,  and  we  think  it  cannot  be  con- 
troverted, that  in  discounting  the  note  for 
Young  &  Lane,  the  bank  became  its  abso- 
lute owner,  and  that,  too.  In  good  faith.  It 
was  sent  from  Hamilton,  Ohio,  to  Young  ft 
Lane,  at  Knoxvllle,  Tenn.,  that  they  might 
get  it  discounted.  To  get  it  discounted 
would,  or  might,  necessitate  its  8al&  They 
were  intrusted  with  such  use  of  the  note  as 
would  bring  about  its  discount,  of  coarse  for 
the  benefit  of  the  maker,  but  of  the  latter  It 
is  conceded  the  bank  had  no  knowledge,  and 
there  was  nothing  on  the  face  of  the  note, 
or  in  the  negotiation,  to  excite  suspicion  or 
put  the  bank  on  inquiry.  Therefore  Young 
ft  Lane  -were  authorized  to  hold  themselves 


Digitized  by 


Google 


780 


86  NOBTHBASTBRN  BEPOBTBB 


(Ohio 


out  to  any  one  who  would  discount  the  paper 
as  Its  absolute  owners,  as  they  were  the  pay- 
ees named  therein. 

But  it  was  urged  in  argument  that  as  to 
this  overdraft  the  bank  would  not  be  the 
loser,  U  the  court  should  credit  its  amount 
on  the  Judgment  In  this  case,  for  the  reason 
that  It  has  recourse  on  '^oung  &  Lane  for 
that  overdraft  The  facts  are  against  this 
claim.  EX  B.  McHenry,  who  was  cashier 
of  the  Memphis  bank,  testified  to  his  ac- 
quaintance with  Young  &  t>ane,  especially 
Liane,  and  that  "in  May — I  think  it  was  the 
24th  or  25th  of  May,  perhaps— 1904,  the  firm 
of  Young  &  Lane  opened  an  accoimt  with 
the  bank  and  did  business  there;  was  there 
for  some  time  afterwards,  making  deposits 
and  having  notes  discounted,  and  checking 
on  their  account,  just  as  an  ordinary  cus- 
tomer Would  do."  He  also  states  that  this 
bank  had  previously  discounted  two  or  three 
notes  made  payable  to  Young  &  Lane  by  the 
Hamilton  Machine  Tool  Company,  and  that 
they  were  made  payable  at  the  same  bank  in 
Oincinnatl  mentioned  in  note  referred  to  in 
this  case.  The  rate  of  discount  was  6  per 
cent,  and  he  states  that  the  bank  paid  full 
value,  less  this  dlsconnt 

Another  Important  fact  in  the  record  Is 
that  but  little.  If  any,  business  was  transact- 
ed with  this  bank  by  Young  &  Lane  after 
the  purchase  of  the  note,  and  certainly  none 
after  the  bank  became  aware  that  anything 
was  wrong  or  irregular  between  them  and 
their  principal.  This  concern.  Young  &  Lane, 
resided  at  KnoxvUle,  Temu,  and  sent  the 
note  with  letter  to  the  bank,  with  instruc- 
tions quoted  above.  After  this  purchase, 
and  in  January,  1906,  SLttee  they  had  over- 
drawn their  account  by  the  check  of  Novem- 
ber 17,  1904,  business  between  them  and  the 
banks  ceased.  It  has  not  been  iMlnted  out 
by  counsel,  and  we  do  not  know,  how  the 
bank  could  open  np  its  account  with  Young 
&  liane,  restore  the  charge  of  $436.55  over- 
draft, and  pursue  them  for  that  amount  It 
had  been  paid  and  so  entered  on  its  books, 
and  the  account  closed,  so  far  as  business 
was  concerned.  By  application  of  part  of 
the  proceeds  to  extinguishing  the  overdraft, 
the  bank  necessarily  changed  Ite  position 
from  that  of  a  creditor  to  that  of  a  debtor 
for  the  credit  balance.  This  was  wiped  out 
by  check  later,  which  admittedly  was  prop- 
erly honored  by  the  bank.  The  bank  had  a 
claim  for  $8kl5  overdraft  and  that  was  all. 
The  former  overdraft  had  been  paid  and  de- 
fense of  payment  could  have  been  sustained, 
bad  the  bank  sued  for  it  It  had  no  right  of 
acti<Mi  against  them. 

We  are  convinced  that  the  bank  believed 
and  had  a  right  to  believe  the  note  belonged 
to  Young  &  Lane,  having  purchased  it  be- 
fore maturity  and  in  good  faith,  and  it 
should  not  suffer  because  the  apparent  ovm- 
en  used  part  of  Uie  proceeds  to  pay  their 


debt  to  the  bank.  Neither  fair  play  nor  an; 
maxim  of  equity  requires  such  result 

The  authorities  relied  on  by  counsd  for 
the  parties  are  collected  in  the  briefs,  and 
we  have  attempted  to  state  the  legal  concla- 
glon  that  should  be  drawn  from  nndisputed 
facts,  and  we  therefore  affirm  the  judgment 

Judgment  affirmed. 

DAVIS,  SHAUCyS,  JOHNSON,  and  DON- 
AHUE], JJ.,  concur. 


(M  Ob.  at.  8») 
STATE  ex  rel.  CX)NBAD  v.  PATTERSON. 
(Supreme  Court  of  Ohio.     April  18,  1911.) 

fSyllahut  by  th«  Court.) 

1.  Quo  Wabranto  (J  8*)— Existence  op  0th- 

EB    RSlfEDT. 

Where  there  is  no  adequate  provision  made 
by  statute  for  the  contest  of  the  election  of 
township  officers,  the  remedy  afforded  by  sec- 
tion 2966—39,  Revised  Statutes,  now  section 
5090  of  the  General  Code,  is  not  exclusive,  bat 
quo  warranto  is  a  proper  remedy  for  determin- 
ing the  legality  of  an  election  of  township  trus- 
tee. 

[EA.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  |  4;    Dec.  Dig.  {  3.*] 

2.  E3LEcnoNB  ({  293*)  — Pbocebdir«s  — BhrX- 

DEKOB. 

At  an  election  legally  held  for  the  election 
of  township  officers,  there  were  two  rival  can- 
didates for  the  office  of  township  trustee,  and 
during  the  course  of  reading  and  counting  the 
ballots  cast  for  that  office  disputes  arose  as  to 
whether  certain  marked  ballots  should  be  count- 
ed for  the  respective  candidates,  and  the  judges 
of  the  election  rejected  all  such  marked  ballots, 
and  the  count  so  made  resulted  in  the  election 
of  one  of  the  candidates.  The  disputed  ballots 
were  not  sealed  ap  and  retuTDpii  to  proper  au- 
thority, as  provided  In  said  sect' on,  and  none  of 
the  ballots  were  bnmed,  but  were  strong  with 
all  the  other  ballots,  and  locked  up  in  the  ballot 
box  at  the  close  of  the  election,  which  box  con- 
taining all  ballots  cast  was  delivered  to  the 
township  clerk  as  required  by  law.  In  an  ac- 
tion in  quo  warranto  brought  by  the  defeated  to 
contest  the  election  of  the  successful  candidate, 
the  township  clerk,  still  having  custody  of  the 
ballot  box,  was  called  as  a  witness  to  testify, 
and  produced  said  ballot  box  in  open  court.  It 
was  shown  that  the  ballots  so  lodged-  up  in  the 
box  bad  not  been  changed,  marked,  or  altered 
in  any  manner  at  any  time  after  the  box  came 
into  his  custody.  The  court  refused  jieniiission 
for  the  clerk  to  open  said  ballot  box  and  exhibit 
to  the  court  the  ballots  that  had  been  marked 
and  cast,  and  which  had  been  in  dispute  before 
the  judges  of  the  election.  These  ballots  were 
offered  in  evidence  to  prove,  and  accompanied 
with  the  statement  that  they  would  prove,  that 
relator  had  received  a  substantial  majority  of 
the  votes  cast  for  trustee  at  said  election.  The 
evidence  was  excluded,  and  the  court  also  ex- 
cluded parol  evidence  offered  to  show  how  said 
disputed  ballots  had  been  iparked  for  relator, 
and  thereupon  dismissed  his  petition. 

Held,  it  was  error  to  exclude  the  ballots  ten- 
dered, and,  having  so  ruled,-  it  was  error  to  ex- 
clude the  parol  evidence  offered. 

VEA.  Note. — For  other  cases,  see  EUections, 
Cent  Dig.  H  288-296 ;    Dec.  Dig.  |  203.*] 

Error  to  Circuit  Court,  Jackson  County. 
Petition  by  Charles  Conrad  for  quo  war- 
ranto against  Thomas  W.  Patterson.    From 
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a  Jadgment  dismissing  the  petition,  relator 
brings  error.  Reversed  and  remanded  for 
new  trial. 

On  tbe  29th  day  of  March,  1910,  the  plain- 
tiff in  error  filed  in  the  circuit  court  of  Jack- 
son county  the  following  petition  In  quo  war- 
ranto against  defendant  in  error. 

"For  cause  of  action  plaintiff  says:  That 
at  all  tbe  times  hereinafter  mentioned  he 
was  and  is  a  resident  of,  citizen  of,  and  qual- 
ified voter  In,  Coal  township,  Jackson  county, 
Ohio,  and  was  at  ali  times  duly  qualified  to 
be  voted  for  for  any  of  the  various  township 
ofllces,  and  was  and  is  duly  qualified  to  hold 
the  office  of  township  trustee;  that  the  de- 
fendant, Thomas  W.  Patterson,  Is  and  was 
at  all  said  times  also  a  resident,  citizen  of, 
and  qualified  voter  in,  said  Coal  township, 
and  qualified  under  the  laws  to  hold  the  of- 
fice of  township  trustee;  that  at  the  town- 
ship election  holden  on  the  2d  day  of  Novem- 
ber, 1909,  in  said  Coal  township,  Jackeon 
county,  Ohio,  tbe  relator  was  a  candidate  for 
the  office  of  township  trustee  of  said  town- 
ship on  the  Democratic  ticket,  it  being  reg- 
ularly printed  on  tbe  regular  ballot;  that 
t£e  said  Thomas  W.  Patterson  was  a  candi- 
date for  the  same  office  at  the  same  election, 
his  name  being  on  the  regular  Republican 
ticket  and  in  proper  form ;  that  there  were 
besides  relator  as  candidates  for  trustee  up- 
on tbe  Democratic  ticket  the  names  of  Jo- 
seph Oenlcks  and  Levi  Wlckline,  their  names 
appearing  in  tbe  following  order: 
"Charles  Conrad. 
"Joseph  Genlcks. 
"Levi  Wlckline. 
"And  that  the  Democratic  ticket  was  the 
first  ticket  on  the  ballot  There  were  besides 
the  defendant,  Thomas  W.  Patterson,  the 
following  Republican  candidates  on  the  Re- 
publican ticket,  to  wit,  H.  A.  Eisor  and  Jo- 
seph Rice ;  the  names  of  the  said  Republican 
candidates  appeared  in  the  following  order: 

"H.  A.   Basor. 

"Thomas  W.  Patterson. 

"Joseph  Rice. 
"That  the  Judges,  clerks,  and  proper  offi- 
cers of  said  election,  after  counting  the  bal- 
lots, found  that  Charles  Conrad  had  received 
807  votes,  Joseph  Genlcks  320  votes,  H.  A. 
Kisor  333  votes,  Thomas  W.  Patterson  309 
votes,  Levi  Wlckline  293  votes,  and  Joseph 
Rice  302  votes;  that  about  20  ballots,  the 
exact  number  of  which  relator  is  unable  to 
state,  were  designated  and  marked  by  the 
voters  In  the  following  way:  An  X  was 
mailed  In  the  circle  under  tbe  eagle  of  the 
Republican  emblem  in  proper  form,  and  on 
the  same  ballot  an  X  was  marked  in  tbe 
proper  place  in  the  square  to  tbe  left  of  the 
name  of  Charles  Conrad  in  all  of  said  bal- 
tota,  and  no  other  X  or  other  mark  was  made 
on  said  ballots  In  relation  to  voting  for  trus- 
tees,, and  said  judges  and  clerks  of  election 
and  electldh  officers  should  have  counted  in 
fsTor  of  said  Charles  Conrad  one  vote  on 


each  of  the  ballots  marked  as  herein  stated, 
but  the  said  election  officers  failed  and  refus- 
ed to  credit  the  said  Charles  Conrad  with 
any  vote  on  any  of  the  said  ballots,  and 
thereby  deprived  him  in  the  count  of  at 
least  20  ballots,  and  the  count  thereby  re- 
sulted in  favor  of  said  defendant,  Thomas 
W.  Patterson,  instead  of  in  favor  of  this  re- 
lator. Under  the  premises  this  relator  was 
the  duly  elected  trustee  of  said  township, 
and  the  defendant,  Thomas  W.  Patterson, 
was  defeated  as  trustee  at  said  election,  but 
the  said  election  officers  awarded  tbe  certifi- 
cate of  election  to  the  said  Thomas  W.  Pat- 
terson, who,  on  the  first  Monday  in  January, 
1910,  assumed  the  possession  of  said  office  of 
trustee  and  now  holds  the  same,  such  pos- 
session and  holding  being  both  unlawful,  and 
without  any  title  or  right  thereto,  and  has 
usurped  and  Is  usurping  the  said  office  of 
trustee  of  said  Coal  township,  and  has  usurp- 
ed and  Is  usurping  the  rights,  privileges  and 
functions  of  said  office,  to  the  prejudice  and 
damage  of  the  state  of  Ohio,  Coal  township, 
and  the  relator. 

"Wherefore  the  relator  prays  the  advice 
and  Judgment  of  the  court  in  the  premises, 
and  due  process  of  law  against  the  said  de- 
fendant; relator  prays  that  the  defendant 
be  required  to  answer  to  the  state  of  Ohio 
by  what  warrant  he  claims  to  have,  use,  and 
enjoy  the  liberties,  privileges,  and  preroga- 
tives, as  aforesaid,  of  trustee  of  the  town- 
ship of  Coal,  and  the  relator  prays  that  the 
said  defendant  may  be  ousted  from  said  of- 
fice of  trustee,  that  he  be  declared  to  be  tbe 
properly  elected  trustee,  and  that  an  order 
Issue  to  said  election  officers  of  Coal  town- 
ship, Jackson  county,  Ohio,  directing  tbem 
to  properly  count  said  votes  according  to  the 
order  of  the  court,  and  declare  the  said  re- 
lator duly  elected  as  such  trustee,  and  issue 
certificate  of  election  therefor,  and  for  all 
other  relief  to  which  the  latter  is  entitled. 

"Charles  Conrad. 

"By  Joseph  McOhee. 

"Timothy  S.  Hogan." 
The  respondent  filed  the  following  an- 
swer: "Now  comes  the  defendant,  Thomas 
W.  Patterson,  and  for  answer  to  the  peti- 
tion of  plaintiff  says  that  he  denies  that 
tliere  were  20  ballots,  or  any  other  number, 
that  were  marked  as  described  in  the  said 
petition  by  the  voters  at  said  election,  which 
were  not  properly  counted  by  the  said 
election  officers,  and  denies  that  any  such 
ballots  so  described  were  not  counted  for  the 
said  relator.  He  further  denies  that  said 
Charles  Conrad  was  or  is  the  duly  elected 
trustee  of  said  township  of  Coal,  or  that  this 
defendant  in  any  way  usurps  said  office  of 
township  trustee,  and  further  denies  that  he, 
the  said  defendant,  was  defeated  for  the  of- 
fice of  trustee  at  said  election.  He  further 
says  that  if  it  should  be  true  that  such  votes 
were  cast  and  not  counted  for  the  said 
Charles  Conrad,  as  alleged,  that  at  said  elec- 
tion there  were  as  many  votes  cast  fpr  him 


Digitized  by 


Google 


782 


96  NORTHEASTERN  REPORTER 


(Ohio 


wltb  fhe  crom  nnder  the  Democratic  emblem 
and  a  cross  made  before  his  name  on  the  Re- 
publican ticket,  with  no  other  mark  or  desig- 
nation thereon  with  reference  to  the  office  of 
township  trnstee'that  were  not  counted  for 
him  by  said  board,  as  there  were  cast  and 
not  counted  for  said  Charles  CJonrad,  and 
that  such  Totes  should  have  been  counted  for 
him  by  said  election  officers.  Wherefore  de- 
fendant prays  that  the  petition  of  the  plain- 
tiff may  be  dismissed,  and  for  bis  costs." 
The  reply  denies  all  the  affirmative  allega- 
tions of  the  answer. 

The  case  was  heard  on  the  Issues  Joined, 
and  the  circuit  court  excluded  nearly  all  the 
important  evidence  offered  by  the  relator, 
and  on  the  evidence  admitted  found  against 
him  bnd  dismissed  his  petition.  Motion  for 
new  trial  was  overruled.  A  bill  of  excep- 
tions was  prepared  and  allowed,  which  con- 
tains the  questions  which  arose  on  the  intro- 
duction and  competency  of  the  evidence,  and 
it,  with  a  i)etitlon  in  error,  is  filed  in  this 
court  for  review.  The  questions  involving 
the  competency  of  evidence  offered  are  stat- 
ed fully  in  the  opinion. 

Joseph  McGhee  and  T.  S.  Hogan,  Atty. 
Gen.,  for  plaintiff  in  error.  E.  C.  Powell  and 
A.  E.  Jacobs,  for  defendant  in  error. 

PRICE,  J.  (after  stating  the  facts  as 
above).  As  a  summary  of  the  facts  alleged 
in  the  petition,  it  may  be  stated  that  at  the 
election  held  on  the  2d  day  of  November, 
1909,  in  Coal  township,  Jackson  county,  the 
relator,  Charles  Conrad,  was  a  candidate  for 
the  office  of  trustee  of  said  township  on  the 
Democratic  ticket,  and  the  respondent,  Thom- 
as W.  Patterson,  was  a  candidate  for  same 
office  on  the  Republican  ticket.  The  proper 
officers  holding  the  election  counted  the  bal- 
lots, and  found  by  their  method  of  counting 
that  Conrad  had  received  307  votes  for  trus- 
tee, and  Patterson  309  votes. 

It  Is  alleged  that  about  20  ballots  were 
designated  and  marked  by  the  voters  in  the 
following  way:  An  X  was  marked  in  the 
circle  under  the  eagle,  the  Republican  em- 
blem, in  proper  form,  and  on  the  same  bal- 
lot (Australian)  an  X  was  marked  in  the 
proper  place  in  the  square  to  the  left  of  the 
name  of  Charles  Conrad,  on  all  of  said  20 
ballots  or  more,  and  no  other  X  or  other 
mark  was  made  on  said  ballots  In  relation 
to  township  trustee,  and  that  the  judges  and 
clerks  of  the  election  should  have  counted  in 
favor  of  Conrad  one  vote  on  each  of  said 
ballots  so  marked,  but  the  election  officers 
faUed  and  refused  to  credit  or  count  for  him 
any  vote  on  said  20  ballots,  and  thereby  de- 
prived him  of  at  least  20  votes,  and  thereby 
the  count  resulted  in  favor  of  respondent, 
Patterson,  and  the  certificate  of  election  was 
awarded  him.  He  assumed  possession  of  the 
office  of  trustee  and  held  the  same  when  the 
petition  was  filed  in  the  circuit  court. 

The  respondent  denies  the  above  claim, 
and  avers  that  If  it  be  true  that  said  votes 


were  cast  and  not  counted  for  Conrad  as  al- 
leged that  at  said  election  there  were  as 
many  votes  cast  for  him  with  the  cross  under 
the  Democratic  emblem,  and  a  cross  placed 
before  his  name,  that  were  not  counted  for 
him  by  said  election  officers,  as  there  were 
cast  and  not  counted  for  Conrad,  which  votes 
should  have  been  counted  for  respondent 
The  relator  replies  that  not  over  five  ballots 
of  the  kind  mentioned  In  the  answer  were 
cast  for  Patterson  and  not  counted  in  his 
favor. 

One  of  the  Judges  of  election,  Mr.  Griffith, 
testified  at  the  hearing  in  circuit  court  that 
during  election  day  at  the  polls  there  was 
dispute  and  discussion  between  members  of 
the  board  over  counting  of  ballots  for  Mr. 
Conrad  and  Mr.  Patterson,  and  when  asked 
if  the  ballots  in  dispute  were  preserved  said 
they  were  all  preserved,  but  that  he  had  re- 
quested the  presiding  Judge  to  burn  them, 
but  it  was  not  done;  that  Mr.  Shook,  one  of 
the  election  officers,  had  the  string  of  all 
ballots  and  threw  them  in  the  ballot  box 
and  locked  them  up.  This  box  was  left  in 
the  townhouse  that  night.  The  relator,  Con- 
rad, was  not  satisfied  with  the  proceedings 
concerning  disputed  ballots,  and  asked  this 
election  Judge  the  privilege  of  an  inspection 
of  them,  and  in  company  of  the  witness,  one 
of  the  judges  at  that  election,  a  day  or  two 
after  the  election,  they  repaired  to  the  town- 
house,  opened  the  box,  and  made  partial  in- 
spection of  the  ballots;  that  no  changes 
were  made  of  the  same  to  knowledge  of  wit- 
ness. Witness  was  then  asked  if  he  made 
any  changes.  The  defendant  objected,  and 
the  objection  was  sustained.  The  evidence 
offered  was  to  prove  by  the  witness  that  he 
made  no  change  in  any  ballot,  and  saw  none 
made  by  Conrad.  Exception  was  taken  to 
the  ruling  of  the  court. 

Thurman  McGhee  was  called  as  a  witness, 
who  testified  that  he  was  an  inspector  of 
ballots  at  said  election  for  the  Democratic 
party;  that  he  was  present  election  night, 
when  the  ballots  were  counted  by  the  clerks 
and  Judges;  that  disputes  arose  as  to  how 
certain  ballots  should  be  counted  in  relation 
to  Conrad  and  also  in  relation  to  Patterson. 
The  question  first  arose  as  to  the  claims  for 
Conrad.  Witness  was  asked  how  the  ballots 
were  marked  that  Conrad  claimed.  Objec- 
tion was  made  and  sustained.  The  evldoice 
offered  was  to  prove  by  the  witness  that 
from  16  to  20  were  marked  as  claimed  in 
the  petition,  and  were  not  counted  for  Ck>n- 
rad,  and  that  not  to  exceed  6  were  cast  for 
Patterson,  as  described  in  his  answer,  that 
were  not  counted  for  him,  and  that  all  oth- 
er ballots  were  counted  as  cast  without  any 
dispute. 

The  relator,  0)nrad,  was  also  a  wltneas, 
and  testified  that  he  was  a  candidate  tot 
tmstee,  and  that  he  with  witness  Griffith, 
one  of  the  election  judges,  saw  the  election 
box  the  next  morning  after  the  elation  when 
it  was  opened— was  asked  bow  many  of  tke 
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bnllots  he  bandied.  He  was  not  permitted 
to  answer,  and  the  evidence  desired  was 
that  he  had  his  hand  on  only  one  ballot.  He 
was  next  anked  If  be  made  any  change  In 
any  of  the  ballots,  by  mark  or  alteration. 
The  objection  to  this  question  was  sustained. 
The  proof  offered  was  that  witness  had  made 
no  changes  or  alterations  in  any  ballot  He 
then  testified  that  the  box  was  then  locked 
up  and  turned  over  to  Mr.  Jenkins,  the  clerk. 

CSonrad  further  testified  that  he  was  pres- 
ent when  the  count  was  made,  and  that  dis- 
putes arose  over  how  certain  ballots  should 
be  counted  as  to  himself  and  Patterson;  that 
there  were  20  votes  for  him  they  did  not 
count.  He  was  then  asked  how  these  20 
ballots  were  designated.  Objection  sustained 
and  exception.  The  proof  offered  was  that 
they  were  marked  with  the  X  in  the  circle 
under  the  eagle,  and  the  X  In  the  proper 
place  to  the  left  of  his  own  name.  And  wit- 
ness was  not  permitted  to  say  whether  the 
20  ballots  were  counted  In  his  favor  or  ruled 
ont 

Thomas  Jenkins  testified  he  was  not  a 
member  of  the  election  board,  but  was  town- 
ship clerk,  and,  as  such,  custodian  of  the 
ballot  box,  which  was  left  in  the  office  of 
the  township  house  and  the  key  delivered 
to  him.  This  election  box  came  to  his  care 
the  evening  of  the  election.  The  ballot  box 
was  locked  and  the  building  locked.  He  had 
custody  of  the  box  always  after  that  time, 
and  had  it  in  court  during  the  trial.  It  was 
still  locked  and  the  key  In  his  possession. 
.  Counsel  for  relator  then  asked  the  court 
that  witness  be  permitted  to  open  the  box 
and  produce  the  marked  ballots  In  reference 
to  Conrad  and  Patterson.  Objection  was 
made  by  counsel  for  Patterson,  and  it  was 
sustained. 

The  proof  offered  was  stated  as  follows: 
"We  wish  the  record  to  show  that  the  ballot 
box  which  the  witness  has  had  possession  of 
Is  the  ballot  box  that  was  used  at  this  elec- 
tion, and  that  it  contains  the  official  ballots. 
It  is  admitted  that  they  were  all  counted  bal- 
lots, and  the  record  will  show  that  it  contains 
ballots  as  to  candidates  other  than  the  relat- 
or and  defendant,  and  that  there  are  from  15 
to  20  ballots  in  the  box  that  are  marked 
with  the  X  In  the  circle  under  the  eagle,  with 
the  X  at  the  left  of  the  name  of  Conrad  in 
the  proper  place,  and  that  there  are  not  to 
exceed  five  of  the  ballots  in  the  box  with 
the  X  In  the  circle  under  the  rooster,  with 
Che  X  at  the  proper  place  at  the  left  of  the 
name  of  the  defendant,  Mr.  Patterson;  and 
we  desire  to  offer  all  the  ballots  separately — 
the  ballots  that  are  marked  as  allied  in 
the  petition,  and  that  if  permitted  the  par- 
ty would  show  that  Conrad  should  have 
been  credited  with  15  more  votes,  and  Pat- 
terson not  to  exceed  5."  Objection  to  this 
tendered  evidence  was  sustained,  to  which 
relator  exceptM. 

The  above  is  the  material  evidence  Intro- 
duced on  the  trial,  and  a  statement  of  what 


was  excluded  by  the  court;  and  hence  the 
case  turns  on  the  competency  of  the  offered 
evidence  which  was  excluded.  It  Is  evident 
that  if  the  excluded  evidence  should  have 
been  received  Conrad  had  a  majority  of  the 
votes  cast  for  trustee  as  between  him  and 
Patterson,  and  should  have  the  certificate 
to  that  effect 

The  Australian  ballot  law  has  boen  a  boon 
to  the  state,  in  that  it  has  provided  many 
safeguards  for  the  rights  of  the  electors, 
In  having  a  secret  ballot,  intended  to  be  free 
from  Interference,  persuasion,  or  'Intimida- 
tion by  bystanders  or  other  persons,  as  well 
as  protection  against  any  influence  which 
any  officer  of  the  election  board  might  de- 
sire to  exert  For  many  years  this  law  has 
been  In  force,  which,  with  some  amendments 
since  Its  adoption  In  this  state,  has  accept- 
ably served  our  people  and  afforded  a  peace- 
able and  orderly  method  of  conducting  our 
state,  county,  township,  and  municipal  elec- 
tions. 

[1]  As  to  contesting  elections,  statutory 
means  of  making  snch  contest  are  provided 
as  to  the  election  of  state,  county,  and  con- 
gressional officers,  but  we  find  none  prescrib- 
ing the  mode  of  contest  of  township  trustees, 
and  therefore  the  remedy  by  quo  warranto 
is  proper  and  appropriate  in  the  present  case. 

[2]  The  evidence  discloses  that  the  elec- 
tion officers  did  not  follow  the  directions  of 
section  2966—39,  Revised  Statutes  (section 
5090,  General  Code),  and  bum  the  ballots 
read  and  counted,  but  all  were  preserved. 
Including  disputed  ballots,  and  they  were 
placed  in  the  election  box,  which  was  locked, 
and,  with  the  key,  delivered  to  Its  proper 
custodian,  the  township  clerk,  who  had  charge 
of  it  and  brought  It  into  court  on  the  trial 
of  the  case  in  the  court  below.  The  bal- 
lots It  contained  were  offered  in  evidence,  but 
excluded.  The  evidence  tends  to  prove  that 
the  box  had  not  been  opened,  after  being 
locked  and  delivered  by  the  election  officers 
to  the  township  clerk  election  night,  save 
when  It  was  opened  the  next  morning  by  one 
of  the  election  Judges  in  the  presence  of  one 
of  the  election  Inspectors  and  the  relator, 
and  that  no  changes,  marks,  or  alterations 
were  made  on  the  ballots  by  any  one,  and, 
while  the  proceeding  was  irregular  and  per- 
haps illegal,  it  is  not  claimed  that  any  change 
In  the  ballot  had  been  accomplished  or  at- 
tempted. We  therefore  assume  that  the  bal- 
lots In  the  box  placed  In  custody  of  the 
township  clerk  election  night  were  the  same 
that  it  contained  when  brought  into  court 

It  Is  said  that  the  lower  court  held  that, 
while  the  election  officers  did  not  bum  the 
ballots,  they  were  legally  dead — legally  de- 
stroyed, because  they  should  have  been  de- 
stroyed. But  they  had  no  right  to  burn  ballots 
that  were  In  contest  or  disputed,  if  the  Judges 
entertained  any  doubt  as  to  their  l^allty. 
If  such  doubt  was  entertained.  It  was  their 
duty  under  the  section  above  indicated  to  seal 
them  up  and  return  them  to  the  proper  au- 
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thorlty.  If  they  had  no  such  doubt,  but  con- 
signed them  to  the  flames,  what  then?  The 
aggrieved  candidate  would  have  to  resort  to 
parol  evidence  to  establish  his  right  to  the 
office.  However,  we  need  not  pursue  this 
thought 

This  box  contained  the  original  ballots — 
all  of  them,  disputed  and  undisputed.  They 
were  the  best  evidence  of  how  the  electors 
had  voted — the  very  best,  where  it  Is  shown, 
as  In  this  case,  that  they  had  not  been  tam- 
pered with.  If  they  were  to  be  considered  as 
legally  dead,  then  It  was  error  to  exclude 
the  parol  evidence  as  to  the  contents  of  the 
disputed  ballots.  The  electors  are  not  to  be 
deprived  of  the  fruits  of  their  votes,  when 
lawfully  cast,  if  the  secondary  evidence  can 
establish  their  rights.  But  were  these  bal- 
lots legally  dead,  or  legally  burned?  They 
were  dead  as  to  use  for  voting  purposes,  but 
they  were  alive  as  to  evidence  of  what  they 
contained  when  the  voters  cast  them.  Surely 
the  disputed  or  contested  ballots  should  not 
be  considered  dead,  because  the  Judges  of 
election  had  no  doubt,  or  difference  of  opin- 
ion, as  to  their  l^gallly.  The  Judges  had  no 
right  to  legally  extinguish  such  ballots,  mere- 
ly because  they  were  unanimous  In  opinion 
that  they  ought  not  be  counted.  These  ballots 
were  dead  In  the  sense  that  they  could  not  be 
voted  again,  but  they  were  alive  to  be  count- 
ed, if  the  Judges  wrongfully  rejected  them. 
A  corpse  is  a  proper  subject  of  an  Inquest 
and  a  post  mortem  examination  of  the  dead 
body  frequently  furnishes  most  valuable  tes- 
timony. So,  here,  a  post  mortem  examination 
of  these  ballots  might  have  clearly  establish- 
ed relator's  title  to  the  office.  If  actually 
destroyed,  parol  evidence  is  competent  to 
show  bow  they  should  be  counted  when  a 
contest  is  on  in  a  court  of  law. 

It  is  suggested  that  the  remedy  in  cases 
lilie  this  Is  provided  by  said  section  2966—39, 
Revised  Statutes,  now  section  5090  of  the 
General  Code.  .  We  have  Just  left  a  consid- 
eration of  that  section.  According  to  its  last 
paragraph,  when  the  cotint  of  ballots  is  com- 
pleted and  the  result  proclaimed.  It  is  saldi 
"When  all  these  requirements  are  complied 
with  the  Judges  shall,  in  the  presence  of  the 
clerks  and  Inspectors,  destroy  by  burning  the 
ballots  so  read  and  counted;  provided,  how- 
ever, If  there  are  any  ballots  cast  and  count- 
ed or  left  uncounted  concerning  the  legality 
of  which  there  is  any  doabt  or  difference 
of  opinion  in  the  minds  of  the  Judges  of 
election,  said  ballots  shall  not  be  destroyed, 
but  sealed  up  and  returned  to  the  deputy 
state  supervisor  with  the  returns  of  the  elec- 
tion, for  such  Judicial  or  other  Investigation 
as  may  be  necessary,  with  a  true  statement 
as  to  whether  they  have  or  have  not  been 
counted,  and  if  counted,  what  part  and  for 
whom."  We  are  of  opinion  this  so-called 
remedy  is  not  exclusive,  and  should  not  be, 
because  of  the  very  incomplete  showing  or 


statement  required,  and  it  cannot  apply  here, 
because  the  disputed  ballots  were  not  sealed 
up  and  returned  to  any  one.  On  the  con- 
trary, they  were  strung  and  pnt  in  the  ballot 
box  with  the  other  ballots,  as  already  stated. 

In  rejecting  the  evidence  offered  by  the 
relator,  the  circuit  court  erred.  If  It  had 
been  admitted  and  possessed  the  probative 
force  claimed  in  the  offer  of  proof,  the  re- 
lator was  elected  to  the  ofBce  of  trustee,  and 
the  proper  order  of  ouster  and  Induction  into 
the  office  would  have  followed. 

The  Judgment  of  the  circuit  court  is  revis- 
ed, and  cause  remanded  for  new  trial  and  fur- 
ther proceedings  according  to  law. 

Judgment  reversed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
JOHNSON,  and  DONAHUE,  JJ.,  concur: 


(KM  Maw.  Sl») 

BATT  et  at.  t.  STEVENS  et  al. 

(Supreme'  Judicial   Ck>nrt   of   Massachusetta. 

Suffolk.    June  20,  1911.) 

JCDOiasNT    (§    688*)— Pkbsors    Cohcludbo— 

"IHCOBFOKATBO       WITHIN       THB       COMMOH- 
WEALTH." 

The  case  of  a  bill  by  executors  for  instnic- 
tions,  alleging  that  Bowdoin  College  was  a  cor- 
poration created  by  the  commonwealth  of  Mas- 
aachusetta  by  act  of  1794  (St.  1794,  c.  12),  and 
that  it  was  an  educational  and  charitable  in- 
stitution, which  should  be  exempt  from  taxa- 
tion under  St.  1891,  c.  425  (Rev.  liaws,  c.  15). 
having  involved  the  queation  whether  a  legacy 
giveh  by  a  resident  of  such  commonwealth  to 
such  college  in  Maine  was  exempt  from  taxa- 
tion under  such  statute,  the  decision  therein, 
holding  a  tax  was  due,  necessarily  decided  that 
the  college  waa  not  an  ingtitution  "incorporat- 
ed within  this  commonwealth,"  withiu  the  mean- 
ing of  the  statute,  and  so  is  decisive  of  the  ques- 
tion in  a  subsequent  such  case,  to  which  the 
college  is  a  party,  as  it  was  not  In  the  first 
case. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {  1211;   Dec.  Dig.  {  688.*] 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County. 

Petition  of  Charles  R.  Batt  and  others, 
executors  of  John  G.  Coombs,  deceased, 
against  Elmer  A.  Stevens,  Treasurer  and 
Receiver  General  of  the  commonwealth, 
Bowdoin  College,  and  Viola  V.  (Toombs,  for 
Instructions  relative  to  payment  of  a  legacy 
tax.  The  case  vras  appealed,  from  the  de- 
cree of  the  probate  court  in  favor  of  the 
tax,  to  the  Supreme  Judicial  (3ourt,  which 
reserved  It  for  the  full  court.    Affirmed. 

Edw.  P.  Payson,  for  petitioners.  James 
M.  Swift,  Atty.  Gen.,  and  Fred  T.  Field,  Asst 
Atty.  Gen.,  for  respondent  Treasurer  and  Re- 
ceiver General.  Hiram  Tuell,  for  respondent 
Coombs.  William  P.  Thompson,  for  respond- 
ent Bowdoin  College. 

MORTON,  J.  We  do  not  see  why,  notwith- 
standing the  elaborate  arguments  that  have 
been  addressed  to  us  by  the  executors  and 
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toj  Bowdoln  College,  the  case  of  Rice  t. 
Bradford,  180  Mass.  645,  63  N.  E.  7,  Is  not 
dedslve  of  the  case  at  bar.  It  Is  true  that 
Bowdoln  College  was  not  a  party  to  that  suit 
and  that  the  effect  of  the  words  "Incorporat- 
ed within  this  commonwealth"  In  R.  L.  c. 
12,  S  5,  cl.  3,  was  not  the  subject  of  extended 
examination  in  the  opinion  that  was  render- 
ed. Bnt  the  case  itself  involTed  the  precise 
question  now  presented,  namely,  whether  a 
legacy,  given  by  a  resident  of  this  state  to 
the  President  and  Fellows  of  Bowdoln  Col- 
lege in  the  state  of  Maine,  was  exempt 
from  taxation  under  St.  1891,  c.  425,  now 
embodied  in  R.  L.  c.  15.  It  was  a  case  of 
a  bill  for  instructions  by  the  executor  of  the 
will,  and  the  bill  alleged  that  Bowdoln  Col- 
lege was  a  corporation  created  by  this  com- 
monwealth, by  the  act  of  June  24,  1794  (St. 
1794,  c.  12),  and  that  it  was  an  educational 
and  charitable  institution  which  should  be 
exempt  from  taxation  under  St.  1891,  c.  425. 
The  Treasurer  and  Receiver  General  answer- 
ed, claiming  that  a  tax  w^s  due  and  the 
court  so  held.  Manifestly  if  the  college  was 
an  institution  incorporated  within  this  com- 
monwealtbi  within  the  meaning  of  the  iitat- 
nte  the  legacy  was  exempt  from  taxation, 
otherwise  not,  and  it  necessarily  must  have 
been  decided  in  that  case,  in  order  to  render 
the  legacy  taxable,  that  the  college  was  not 
an  institution  incorporated  within  this  com- 
monwealth within  the  meaning  of  the  stai- 
nte.  If  the  question  were  an  open  one  we 
Bhoald  liave  no  doubt  that  the  legacy  in 
question  was  subject  to  a  tax,  and  that  al- 
though the  college  was  incorporated  by  this 
commonwealth  before  the  passage  of  the 
separation  act,  so  called  (St.  1819,  c.  36), 
and  its  charter  cannot  be  modified  or  chang- 
ed by  the  state  of  Maine,  nevertheless  after 
the  passage  o^  the  act  it  ceased  to  be  an 
Institution  Incorporated  within  this  com- 
monwealth within  the  meaning  of  R.  S. 
1836,  c.  7,  t  5,  cl.  2,  and  its  subsequent  re- 
enactments.  It  is  not  necessary  however  to 
go  into  the  consideration  of  that  question 
now,  and  what  we  have  said  is  more  for  the 
purpose  of  preventing  a  possible  Implication 
that  if  It  were  not  for  the  case  of  Rice  v. 
Bradford,  supra,  tbere  might  have  been 
aome  doubt  about  the  tax. 
Decree  affirmed. 


(209  Mms.  2TO) 

McKAHAN  et  al.  v.  AMERICAN  EXPRESS 
CO. 

(Smnreme  Jndicial   Court  of   MassachnBetts. 
SnlTolk.    June  19, 1911.) 

1.  Cabbiebs  (I  156*)— Cabbiage  of  Goods— 

DrvIATlOW— LiHITATIOK    OP    lilABlLITT. 

Deviation  by  a  carrier  from  the  route  de- 
•cribed  in  the  contract  of  shipment  makes  him 
liable  as  an  Insurer  of  the  gooas  shipped,  though 
the  contract  of  shipment  exempts  bim  from  lia- 


bility under  the  circumstances  nnder  which  the 
goods  were  lost  or  damaged. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i  700% ;   Dec.  Dig.  i  150.*] 

2.  Cabriebs  (§  156*)— Cabbiaob  of  Goods— 
Bbeach  of  Contract. 

Where  a  carrier  departs  from  the  method 
or  manner  of  transportation  agreed  upon  in  the 
contract  of  shipment,  it  becomes  liable  as  an 
insurer,  though  the  contract  may  exempt  it 
from  liability  under  circumstances  nnder  which 
the  goods  were  actually  injured. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §§  897-719 ;    Dec.  Dig.  §  156.*] 

3.  Cabbiebs  (8  218*)— Cabbiage  of  Live 
Stock — Contbact— Deviation— Manneb  of 
Shipping. 

Where  a  contract  for  shipment  of  horses 
limited  the  value  of  the  horses  to  $75  each,  in 
consideration  for  choice  of  alternative  rates, 
and  the  carrier  agreed  to  certain  conditions, 
including  carriage  of  necessary  attendants  to 
accompany  the  animals,  but  had  the  car  load  of 
horses  transferred  to  a  train  on  which  the  at- 
tendant could  not  accompany  them,  the  shipper 
was  entitled  to  rescind  the  contract  and  recover 
damages  independently  thereon. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  940-^49;    Dec.  Dig.  {  218.*] 

4.  Cahbiebs  (8  229*)— Damage  TO  Live  Stock. 

Where  a  carrier  departs  from  the  method 
of  shipment  of  live  stock  specified  in  the  con- 
tract, and  the  shipper  seeks  to  recover  damages 
done  to  the  horses,  and  jaot  the  value  of  them, 
even  if  trover  is  the  only  remedy,  the  amount 
recoverable  is  the  value  of  the  horses  when  con- 
verted, less  their  value  when  redelivered  to 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  8  964;   Dec.  Dig.  8  229.*] 

Report  from  Superior  Court,  Suffolk  Coun- 
ty;  Robert  O.  Harris,  Judge. 

Action  by  Frank  McKahan  and  others 
against  the  American  Express  Company. 
Reported  from  the  superior  court.  Judg- 
ment for  plaintiff. 

Hale  8c  Dickerman  and  E.  B.  Anderson, 
for  plaintiffs.  A.  M.  Pinkham,  for  defend- 
ant 

LORINO,  J.  This  is  an  action  for  dam- 
ages to  horses  carried  by  the  defendant  from 
La  Fontaine,  Ind.,  to  Boston  in  this  common- 
wealth. The  plaintiff  had  signed  an  agree- 
ment extending  to  36  hours  the  time  during 
which  the  horses  could  be  carried  without 
unloading.  But  they  were  carried  for  44 
hours  and  the  damage  done  to  them  was 
caused  by  that  The  defendant  admitted  its 
liability  and  defended  on  the  ground  that  by 
the  terms  of  its  contract  with  the  plaintiff 
It  was  liable  for  $12.50  only. 

It  1b  stated  on  the  face  of  the  contract 
that  the  shipper  was  offered  alternative 
rates  to  be  charged  for  the  carriage  of  the 
horses  proportioned  to  their  value  (such  val- 
ue to  be  fixed  and  declared  by  the  shipper), 
which  rates  were  stated  In  the  tariff  also 
stated  on  the  face  of  the  contract  It  la 
further  stated  on  the  face  of  the  contract 
that  for  the  purpose  of  availing  himself  of 
the  alternative  rates  to  be  charged  for  the 
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carriage  of  the  horses  here  In  qaesUon  the 
I^aintiff  had  declared  the  value  of  them  to 
be  $75  each.  Kot  only  did  It  appear  that 
the  rate  was  based  on  each  horse  being  val- 
ued at  $75,  but  In  addition  the  following 
clause  was  contained  in  the  agreement: 
"The  shipper  hereby  releases  and  discharges 
the  express  company  from  aU  liability  for 
delay,  Injuries  to  or  loss  of  said  animals 
from  any  cause  whatever,  unless  such  de- 
lay, Injury  or  loss  shall  be  caused  by  the 
negligence  of  the  agents  or  employes  of  the 
express  company,  and  In  such  event  the  ex- 
press company  shall  be  liable  only  to  the 
extent  of  actual  damage  to  the  animal  or 
animals  Injured,  which  shall  In  no  event  ex- 
ceed the  sum  herein  declared  by  the  shipper 
to  be  the  value  thereof ;  and  for  the  purpose 
of  ascertaining  or  assessing  such  damage, 
whether  the  same  be  a  total  or  a  partial 
loss,  the  value  of  said  animals  as  herein  de- 
clared by  the  shipper  shall  be  conclusively 
deemed  to  be  the  true  value  thereof."  It 
was  provided  by  the  contract  that  "the  ship- 
per agrees  *  *  *  to  cause  the  necessary 
attendants  to  accompany  and  take  charge  of 
said  animals,  the  express  company  furnish- 
ing free  transportation  for  the  attendants 
who  have  signed  the  attendant's  contract  ap- 
pended hereto." 

When  the  car  containing  the  horses  In 
question  arrived  at  BnfTalo  the  agent  of  the 
express  company  told  the  attendant  that  the 
train  on  which  the  horses  naturally  would 
go  to  Albany  was  "heavily  loaded,"  and  that 
they  wished  to  put  the  car  on  the  "Limited" 
which  was  "running  light  that  day."  The 
defendant's  agent  also  told  the  attendant 
that  If  that  was  done  he,  the  attendant, 
would  have  to  pay  a  fare  to  Albany  and 
that  at  Albany  the  car  containing  the  horses 
would  be  put  on  the  usual  train  for  Boston. 
The  attendant  said  that  he  would  not  pay 
the  extra  fare  and  insisted  upon  the  car  go- 
ing on  the  usual  train.  Against  his  protest 
and  without  his  knowledge  the  car  was  put 
on  the  "Limited"  train  and  he  took  the  usu- 
al train.  The  usual  train  was  late  In  get- 
ting Into  Albany  and  had  not  arrived  when 
the  time  came  for  the  train  from  Albany  to 
Boston  to  start  Although  the  attendant  had 
not  arrived  the  horses  were  sent  forward  on 
the  nsual  train  to  Boston  and  arrived  at 
Boston  In  the  night  at  an  hour  not  stated 
■In  the  report.  The  attendant  arrived  in 
Boston  at  about  5  o'clock  in  the  morning 
and  found  the  horses  still  in  the  car.  He 
succeeded  In  having  them  unloaded  between 
7  and  8  o'clock.  Although  the  report  does 
not  state  the  hour  when  the  horses  arrived. 
It  does  appear  that  they  were  unloaded  8 
hours  after  the  expiration  of  the  36  hours 
to  which  the  plaintiff  had  extended  the  time 
for  their  carriage  without  unloading.  The 
plalntlffB'  evidence  showed  "that  the  cause 
of  the  Injury  to  the  horses  was  their  deten- 
tion in  the  cars  without  being  fed  or  water- 
ed flrom  the  time  they  left  La  Fontalne> 


Ind.,  between  11  and  12  o'clock  on  Saturday 
until  the  following  Monday  morning,"  and 
this  must  be  taken  to  have  been  admitted 
by  the  defendant's  admission  of  its  liabil- 
ity. 

.[1]  It  Is  settled  as  matter  of  authority 
that  a  deviation  by  a  carrier  from  the  route 
described  In  a  contract  of  shipment  makes 
him  liable  as  an  Insurer  of  the  goods  ship- 
ped although  the  contract  of  shipment  ex- 
empts him  from  liability  under  the  circum- 
stances (apart  from  the  deviation)  under 
which  the  goods  were  lost  or  damaged. 
Waltham  Manuf.  Co.  v.  New  York  &  Texas 
Steamship  Ck>.,  204  Mass.  253,  90  N.  E.  550; 
Davis  V.  Garrett,  6  BIng.  716 ;  Joseph  Thor- 
ley  CO.,  Ltd.,  v.  Orchis  Steamship  Co.,  Ltd. 
[1907]  1  K.  B.  660;  Hostetter  v.  Park,  137 
n.  S.  80,  40,  11  Sup.  Ct  1,  34  L.  Ed.  568; 
Constable  v.  National  Steamship  Co.,  164 
U.  S.  61,  66,  14  Sup.  Ct  1062,  38  L,  Ed. 
903;  Maghee  v.  Camden  &  Amboy  R.  R., 
45  N.  Y.  614,  6  Am.  Rep.  124;  Hand  ▼. 
Baynes,  4  Whart  (Pa.)  204,' 33  Am.  Dec  64; 
Crosby  v.  Fitch,  12  Conn.  410,  31  Am.  Dec 
745;  Gieorgia  B.  B.  v.  Cole,  68  6a.  623; 
PhlUlps  V.  Brlgham,  26  Oa.  617,  71  Am.  Dec 
237. 

[2]  It  Is  further  settled  as  matter  of  au- 
thority that  the  same  Is  true  where  there 
has  been  a  departure  from  the  method  (in- 
cluding mode  and  manner)  of  transportation 
agreed  upon.  In  Goodrich  v.  Thompson,  44 
N.  Y.  824,  another  steamship  was  substitut- 
ed for  the  one  agreed  upon.  See,  also,  in 
this  connection,  Robertson  t.  National 
Steamship  Co.,  139  N.  T.  416,  419,  84  N.  E. 
1053;  Dnnseth  v.  Wade,  2  Scam.  (III.)  285, 
289.  The  goods  in  question  In  Robinson  v. 
Merchants'  Despatch  Transportation  Co.,  46 
Iowa,  470,  and  In  Stewart  v.  Merchants'  Des- 
patch Transportation  Co.,  47^  Iowa,  229,  29 
Am.  Rep.  476,  were  shipped  to  be  carried 
through  in  the  same-  car,  but  were  unloaded 
and  put  Into  a  warehouse  during  transit  and 
there  burned.  The  carrier  was  held  liable 
although  by  the  contract  he  was  exempt 
from  loss  by  fire.  Galveston,  etc.,  Ry.  v.  Al- 
lison, 69  Tex.  193,  was  the  case  of  a  simi- 
lar shipment  There  the  goods  shipped  were 
melons  Injured  by  beat  and  decay  from 
which  the  contract  exempted  the  carrier 
from  llabilily.  But  the  melons  had  been 
transferred  Into  other  cars,  and  for  that  rea- 
son the  carrier  was  held  liable.  In  Merrick 
V.  Webster,  3  Mich.  268,  the  goods  were 
shipped  to  be  carried  "by  sail  on  the  lake," 
under  a  contract  which  exempted  the  car- 
rier from  loss  from  all  dangers  of  the  lakes. 
The  goods  were  carried  on  a  steamship,  were 
lost  in  a  collision  and  the  carrier  was  held 
liable.  In  Hunnewell  v.  Taber,  2  Spr.  1, 
Fed.  Cas.  No.  6,880,  the  goods  shipped  con- 
sisted of  oil  In  casks.  The  carrier  agreed 
that  the  oil  was  "to  be  wet  twice  a  week," 
and  the  shipper  agreed  that  the  carrier 
should  "not  [be]  accountable  for  leakage." 
The  oil  not  having  been  wet  it  was  held 
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that  he  was  liable.  For  a  Bimilar  case  see 
Grand  Trunk  Ry.  t.  Fltx^erald,  5  Canada, 
S.  C.  208.  And  see  in  this  connection  Hast- 
ings V.  Pepper,  11  Pick.  (Mass.)  41. 

This  principle  has  been  applied  in  Eng- 
land in  two  cases  (Sleat  t.  Flagg,  5  B.  & 
Aid.  342;  Balian  v.  Joly,  Victoria  &  Co.,  6 
T.  U  R.  345)  to  make  a  carrier  liable  for 
the  actual  value  of  the  goods  shipped  in 
spite  of  a  stipulation  in  his  contract  with 
the  shipper  that  the  value  should  not  be 
taken  to  exceed  a  sum  therein  named.  Sleat 
V.  Flagg  was  a  case  wheye  b^e  goods  were 
shipped  to  go  by  one  mail  coach  and  in  fact 
were  sent  by  another.  Balian  v.  Joly,  Vic- 
toria &  Co.  was  a  case  where  goods  shipped 
for  carriage  from  Lagos  in  Thessaly  to  lion- 
don  in  the  Mabel  were  in  fact  carried  to 
Smyrna  in  the  Mabel,  there  transferred  to 
a  Cnnard  steamship,  carried  in  her  to  Liver- 
pool and  from  Liverpool  to  London  by  rail. 

The  simplest  class  of  cases  in  which  it  has 
been  held  that  a  deviation  from  route  or  a  de- 
parture from  method  of  transportation  pre- 
vents the  carrier  from  setting  up  a  clause  in 
the  contract  between  him  and  the  shipper  ex- 
empting  him  from  liability  under  the  circam- 
stances  under  which  the  goods  were  lost  or 
damaged,  are  those  where  the  deviation  or 
departure  was  the  proximate  cause  of  the 
loss.  Such  was  the  case  in  Hand  v.  Baynes, 
4  Whart  (Pa.)  204,  33  Am.  Dec.  64,  where 
the  goods  were  shipped  from  Philadelphia  to 
Baltimore  by  canal  and  were  lost  at  sea  out- 
side the  Capes;  and  in  Huunewell  v.  Taber, 
2  Sprague,  1,  Fed.  Cas.  No.  6,880,  where  the 
casks  of  oil  leaked  because  not  wet  down  as 
agreed.  The  principle  has  also  been  applied  in 
cases  where  it  was  not  possible  to  say  that  the 
deviation  or  departure  was  the  proximate 
cause  of  the  loss  but  the  loss  occurred  during 
the  continuance  of  the  deviation  or  departure. 
Sleat  V.  Flagg,  6  B.  &  Aid.  342,  is  an  exam- 
ple of  a  case  of  this  class.  But  the  prin- 
ciple was  applied  in  Joseph  Thorley  Co.  v. 
Orchis  Steamship  Co.,  [1907]  1  K.  B.  660, 
in  a  case  where  the  deviation  was  not  the 
proximate  cause  of  the  damage  done  to  the 
goods  shipped  and  where  it  did  not  occur 
while  the  deviation  was  in  effect  In  that 
case  the  deviation  had  come  to  an  end  be- 
fore the  damage  was  done  and  there  was 
no  connection  between  the  deviation  and  the 
damage.  The  goods  in  question  in  Joseph 
Thorley  Co.  v.  Orchis  'Steamship  Co.  were  lo- 
cust beans  carried  In  the  defendant's  steam- 
er from  Limasflol  to  London.  While  the 
beans  were  being  unloaded  in  London  they 
were  damaged  by  being  mixed  with  a  poi- 
sonous earth,  called  "terra  umber,"  which 
had  been  carried  In  the  steamship  as  bal- 
last By  the  terms  of  the  bill  of  lading  the 
defendant  was  exempted  from  all  liability 
for  negligence  (inter  alia)  in  unloading  the 
beans.  England  is  a  Jurisdiction  In  which 
sncfa  a  contract  is  valid,  and  it  was  assum- 
ed that  the  contract  in  question  in  that  case 
'waa  valid.    But  the  defendant  was  held  lia- 


T  ble  because  in  proceeding  from  Limassol  to 
London  there  had  been  a  deviation  from  the 
route  described  in  the  bill  of  ladlag.  The 
route  described  was 'from  Limassol  to  Lon- 
don, whUe  the  steamship  In  fact  proceeded 
from  Limassol  to  a  port  in  Asia  Minor, 
thence  to  a  place  in  Palestine,  thence  to 
Malta,  and  from  there  to  London.  The  case 
was  decided  on  the  principle  suggested  by 
the  Master  of  the  Rolls  (Lord  Esher)  In 
Balian  v.  Joly,  Victoria  &  Co.,  6  T.  L.  B.  345. 
In  that  case  Lord  Esher,  after  stating  that 
it  was  not  necessary  to  lay  down  all  tbe 
consequences  of  a  deviation  by  a  carrier 
from  the  voyage  contracted  for,  said:  "It 
might  be  that  the  true  view  was  that  the 
'deviation  made  the  voyage  actually  carried 
out  a  different  voyage  from  beginning  to 
end  from  that  to  which  the  bill  of  lading 
applied,  and  that  therefore  the  whole  bill 
of  lading  was  gone.  If  that  was  so  it  might 
be  that  the  fact  of  shipment  would  give  cer- 
tain rights  to  the  shipowner  and  to  the  ship- 
per. It  might  be  that  what  was  agreed  upon 
before  the  bill  of  lading  would  remain. 
Therefore  the  freight  would  remain.  The 
shipowner  as  a  carrier  would  have  a  lien 
for  the  freight  It  was  not  necessary,  how- 
ever, to  say  whether  that  was  so,  though 
he  inclined  to  take  that  view."  Joseph 
Thorley  (30.  v.  Orchis  Steamship  Co.  was 
decided  on  the  principle  established  by  the 
case  of  Balian  v.  Joly,  Victoria  &  Co.,  6  T. 
L.  B.  345.  It  is  not  altogether  clear  from 
the  Judgmmts  delivered  in  that  case  by  (Col- 
lins, M.  R.,  and  Fletcher  Moulton,  L.  J., 
whether  they  Intended  to  hold  that  the  de- 
viation had  the  effect  of  displacing  the  whole 
contract  or  that  the  carrier  had  incapacitat- 
ed himself  from  setting  up  the  exemption 
clause  because  the  duty  not  to  deviate  was 
a  condition  precedent  to  that  clause  as  a 
contract  by  the  shipper.  The  latter  view  is 
supported  by  the  decision  in  Pavitt  v.  Le- 
high Valley  Railroad,  163  Pa.  302,  25  Atl. 
1107.  In  that  case  It  was  held  that  the  car- 
rier could  set  up  a  failure  by  the  plaintiff 
to  make  a  claim  within  the  time  specified  in 
the  bill  of  lading,  although  there  had  been 
a  deviation. 

[3]  But  we  are  of  opinion  that  the  prin- 
ciple put  forward  by  Lord  Esher  in  Balian 
y.  Joly,  Victoria  &  Co.  is  the  true  one  and 
ttiat  the  effect  of  a  deviation  Is  to  do  away 
vrtth  the  express  contract  altogether — at 
least  at  the  election  of  the  shipper.  In  oth- 
er words  the  breach  of  the  express  contract 
of  shipment'  (which  takes  place  when  there 
Is  a  deviation  from  route  or  departure  from 
mode,  method  or  manner  of  transportation) 
is  such  a  breach  on  the  part  of  the  carrier 
that  the  shipper  can  rescind  the  express 
contract  of  shipment  on  the  principle  acted 
upon  in  Amos  v.  Oakley,  131  Mass.  413, 
Brown  v.  Woodbury,  183  Mass.  279,  67  N. 
E.  327,  and  Long  v.  Athol,  196  Mass.  497,  82 
N.  E.  665,  17  L.  B.  A.  (N.  S.)  96. 

It  is  not  necessary  to  decide  In  the  case 
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■t  bar  <m  what  ground  tbe  shipper  is  to  re- 
ooTer  wben  ttke  express  contract  has  been 
thos  wholly  displaced.  It  was  suggested  by 
Lord  Ksher  In  Balian'T.  Joly,  Victoria  & 
Co.  that  in  sach  a  case  the  shipper  recover- 
ed on  an  implied  contract  arising  oat  of  the 
(act  of  shipment.  On  the  other  hand  it  was 
suggested  by  Holroyd,  J.,  in  Sleat  r.  Flagg, 
6  B.  &  Aid.  342,  349,  that  In  such  a  case  the 
carrier  had  been  guilty  of  a  conTondon  of 
the  goods  and  was  liable  in  trover,  but  that 
that  was  ilbt  his  only  remedy.  Decisions  to 
the  effect  that  In  such  a  case  the  carrier 
Is  liable  in  trover  for  a  conversion  were 
made  In  Georgia  Railroad  v.  Cole,  68  Ga. 
023,  and  PhiUlps  y.  Brigham.  26  Ga.  617, 
71  Am.  Dec.  237.  The  decision  la  the  last 
case  was  put  on  the  authority  of  Wheelock 
V.  Wheelwright,  5  Mass.  104,  where  It  was 
hdd  that  If  the  defendant  hires  a  horse  to 
go  to  A.  and  drives  him  to  B.,  he  is  guilty 
of  conversion.  The  defendant  baa  not  put 
forward  the  dalm  that  If  the  whole  origi- 
nal contract  In  the  case  at  bar  was  displac- 
ed by  the  departure  from  the  method  of 
transportation  agreed  upon,  the  plaintiff  ought 
to  pay  the  full  rate  and  not  the  alternative 
rate  based  upon  each  horse  being  valued  at 
$75.  Therefore  it  la  not  necessary  to  decide 
this  question. 

In  the  case  at  bar  the  shipper's  agreonent 
that  the  horses  were  to  be  valued  at  $75  each 
was  plainly  based  upon  the  risks  Incident  to 
the  transportation  agreed  upon,  namely, 
transportation  of  the  horses  in  caie  of  an  at- 
tendant. The  breach  by  the  carrier  of  Its 
agreement  to  transport  the  horses  In  the  care 
of  an  attendant  was  the  proximate  cause  of 
the  loss  which  occurred ;  and  this  case  conld 
be  decided  on  the  ground  that  It  conld  not 
have  been  the  Intention  of  the  parties  to  the 
original  contract  of  shipment  that  the  shipper 
should  be  held  to  bis  agreement  as  to  the  sum 
at  which  the  horses  were  to  be  taken  In  case 
tbe  carrier  did  not  transport  them  in  care  of 
an  attendant.  But  we  are  of  opinion  that  the 
rule  as  to  deviation  from  route  and  depar- 
ture from  method  of  transportation  rests 
upon  tbe  broader  ground  that  in  such  case 
the  orglnal  contract  Is  wholly  displaced,  at 
least  at  the  election  of  the  shipper,  and  we 
prefer  to  place  our  decision  on  that  doctrine. 

[4]  We  construe  the  report  to  submit  the 
question  to  us  without  regard  to  the  pleadings. 
The  plaintiff  seeks  to  recover  damage  done  to 
the  horses  and  not  the  value  of  them.  Even 
If  trover  Is  the  shln>er's  only  remedy  the 
amount  which  the  plaintiff  would  be  entitled 
to  In  the  case  at  bar  is  tbe  value  of  the  horses 
when  converted  less  their  value  when  redeliv- 
ered to  the  plaintiff;  and  the  same  result  Is 
reached  if  a  new  contract  is  brought  Into  be- 
ing Implied  from  the  fact  of  shipment. 

By  Uie  terms  of  the  report  the  entry  must 
be:  Judgment  for  tbe  plaintiff  for  $501,  with 
Interest  from  tbe  date  of  the  writ. 

So  ordered. 


HAIJ.  T.  HAZ.I/  et  aL 

(Snpreme   Jndicial   Court  of   MaasadnHetl^ 
Suffoli-      Jone  21,   191L) 

1.  Wn.!^  ({440*)— CoHsiBDcnoif— Iirnomos 
OF  Testator. 

The  cardinal  rule  for  tbe  constmctioo  of 
wills,  and  to  which  all  other  rales  are  subsid- 
iaiy,  is  to  detennine  testator's  intent  bom  tbe 
language  used. 

[Ed.  Note.— -For  other  cases,  see  Wills,  Ont 
Dig.  {  056:   Dec.  Dig.  f  440.*] 

2.  Wii.i:.s  (I  458*)— Meaning  of  Words. 

Words  of  the  same  f^eneral  significanoB 
as<>d  in  a  will  are  Gommonly  used  in  the  same 
rather  than  in  a  varying  sense. 

rBd.  Note.— For  other  oases,  see  Wills,  Oenb 
Dig.  f  077 ;   Dec.  Dig.  f  458.*] 

3.  Wills  (|  460*>— CousTBUcnoH— EJFFEcr  o» 
Laxguage. 

The  conrt,  in  constming  a  will,  shonld 
adopt  tbe  constmction  which  gives  effect  to  all 
the  language  of  tbe  will,  instead  of  one  which 
treats  some  langnage  as  superflnoos. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  966;   Dec.  Dig.  {  450.*] 

4.  Wnxs  (J  534*)  — Construction- Time  of 

ASCEBTAINMENT   OF   CLASS— "THEN    IiIVINO'' 

—"Then   R  k  ic  a  i  n  i  n  a"— "Pbbvious  D»- 

CEASE." 

Testatrix  devised  a  residoaiy  estate  in 
trust  to  pay  the  income  to  her  brothers  for  life 
and  survivor,  with  remainder  to  the  inne  of  one 
of  them,  and  provided  that,  on  the  death  of  the 
brothers  leaving  no  issue  "then  living,"  the 
"then  remaining"  property  should  be  divided 
into  three  parts,  one  part  to  be  divided  eqnally 
between  three  cousins,  the  children  of  an  ancle, 
one  part  to  be  divided  equally  between  two 
oonsins,  the  children  of  an  aunt,  and  one  part 
to  an  uncle,  and,  in  case  of  the  "previous  de- 
cease" of  either  of  the  coosins  or  of  the  nnrle 
leaving  issue,  the  share  of  the  deceased  should 
be  paid  to  such  iasne  by  right  <rf  representa- 
tion, and,  if  there  were  no  iieue  "then  living," 
the  share  should  be  divided  muslly  among  the 
survivors  of  the  cousins  anci  the  uncle,  or  the 
whole  to  the  survivor  of  then.  The  last  surviv- 
ing brother,  both  of  whom  died  without  issue, 
survived  a  cousin,  a  child  of  the  aunt,  who  died 
leaving  no  issue,  and  the  uncle  leaving  two 
danghten.  Held,  that  the  words  "then  living," 
"then  remaining,"  and  "previous  decease"  re- 
ferred to  the  period  of  distribution,  and  testa- 
trix intended  that  the  survivors  should  be  as- 
certained at  the  period  of  distribution,  and  the 
share  /»f  the  deceased  cousin  must  be  divided 
equally  between  the  four  surviving  cousins,  to 
the  exclusion  of  the  children  of  the  deceased  un- 
cle. 

[Ed.  Note.— For  other  cases,  see  WlDs,  Cent. 
Dig.  1116-1127;    Dec.  Dig.  i  624.* 

For  otiier  definitions,  see  Words  and  Phrases, 
vol  8,  pp.  6941-6946,  7815.] 

Report  from  Supreme  Judicial  Gom^  Sat' 
folk  County. 

Suit  by  William  S.  Hall,  trustee  of  Anna 
H.  Parker,  deceased,  against  Joseph  B.  Hall 
and  others,  for  the  construction  of  tbe  wlU 
of  deceased.  The  court  reported  tbe  caae  for 
tbe  consideration  and  decision  of  the  toll 
court    Decree  entered. 

F.  Rackemaim,  for  J.  B.  Hall  and  othera 
John  Abbott,  for  Minna  B.  Hall  and  othns. 

ROGO,  J.  The  testatrix,  a  spinster,  by 
her  will  gave  the  residue  of  her  estate  In 
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rust  to  pay  the  income  to  her  brothers  for 
Ife  and  the  surrivor  with  remainder  to  the 
ssue  of  one  of  them.  Both  liave  died  with- 
tut  Issue.  The  cleanse  of  her  will  operattve 
a  this  contingency  is:  "Upon  the  death  of 
)oth  of  my  said  brothers  and  the  said  J. 
irooks  leaving  no  issue  then  living,  I  give, 
levise  and  begneath  all  the  remaining  trust 
iroperty  and  estate  with  any  accumulations 
a  tbree  equal  portions,  one  portion  to  be 
livlded  equally  between  my  cousins  Joseph 
).,  Maria  H.,  and  Susan  B.  Hall,  children  of 
ly  uncle  Wm.  P.  HaU,  one  portion  to  be 
Ivlded  equally  between  my  cousins,  H6r- 
ert  H.  and  George  Dexter  Eustis,  children 
f  my  aunt,  Carolina  B.  Eustis,  and  one  por- 
ion  to  my  uncle,  the  said  Thomas  B.  HaU, 
>  them,  th^r  heirs  and  assigns  respectively 
)rever.  In  case  of  the  previous  decease  of 
Ither  of  my  said  cousins,  or  of  my  uncle 
homas  B.  Hall  leaving  issue  then  living,  I 
Irect  that  the  share  of  such  deceased  cous- 

I,  or  of  my  said  deceased  uncle,  be  paid 
irer  in  equal  portions,  by  right  of  repre- 
tntation,  to  such  issue.  If  there  be  no  such 
sue  then  living,  such  share  shall  be  divided 
lually  among  the  survivors  of  my  said 
luslns  and  said  ancle  or  the  whole  to  be 
.id  over  to  the  survivor  of  them." 

The  last  surviving  brother  died  in  1910. 
:ie  cousin,  Herbert  H.  Eustis,  died  in  Feb- 
lary,  1903,  leaving  no  issue,  and  all  the 
her  cousins  named  were  alive  at  the  term- 
ation  of  the  life  estates.    The  uncle,  Thom- 

B.  Hall,  died  In  March,  1903,  leaving  two 
ughters  who  are  still  Uvlng,  and  who  were 

mature  years  when  the  will  was  executed, 
le  question  Is  as  to  the  disposition  of  the 
are,  to  which  the  cousin,  Herbert  H.  Eus- 
:,  would  have  been  entitled,  bad  he  lived 
til  after  the  death  of  the  brothers.  The 
dfllctlng  contentions  are  on  the  one  side 
It  It  is  to  be  divided  into  fourths  among 
i  surviving  cousins  named  in  the  will, 
d  on  the  other  side  that  it  is  to  be  divided 
:o  fifths,  and  one  fifth  given  to  each  of 
;h  cousins,  and  the  other  fifth  to  the  two 
ighters  of  the  deceased  uncle,  Thomas  B. 

II.  The  controversy  relates  wholly  to  the 
nt  of  time  when  the  gift  over  on  the  de- 
ise  of  a  cousin  takes  effect,  whether  at 
)  death  of  the  cousin  or  at  the  termination 

the  life  estates. 

1]  It  is  urged  in  favor  of  the  division 
0  fifths  that  upon  the  other  contention 
^nmstances  are  conceivable  which  might 
re  resulted  in  partial  Intestacy  (though 
a  is  a  remote  contingency  in  view  of  the 
nber  and  age  of  the  cousins),  and  that  It 
a  general  rule  that  the  law  favors  the 
ting  of  interests  at  the  earliest  moment 
sible.  It  Is  also  said  that  the  daughters 
the  deceased  uncle  bore  the  same  degree 
relationship  to  the  testatrix  as  the  other 
[dnary  beneficiaries  aside  from  the  uncle, 
[  it  wonld  be  natural  In  the  absence  of  a 
trary    li^tentlon    to   put   cousins   on  an 


equal  footing.  These  suggestions  are  all  en- 
titled to  weight.  But  as  has  been  said  re- 
peatedly the  cardinal  rule  for  the  Inter- 
pretation of  wills,  to  which  all  others  are 
subsidiary.  Is  to  determine  from  all  the  lan- 
guage used  by  the  testator  what  is  the  In- 
tent expressed.  We  proceed  to  examine  the 
decisive  language  chosen  by  this  testatrix. 

[2-4]  The  words  "then  living,''  applied  to 
the  issue  of  the  brother,  J.  Brooks,  in  the 
first  sentence  of  the  clause  quoted,  must  re- 
fer to  the  termination  of  the  life  estate,  as 
do  also  the  words  "then  remaining"  in  the 
same  sentence.  The  words  "previous  de- 
cease" in  the  second  sentence  mean  a  de- 
cease occurring  previous  to  the  termination 
of  the  life  estate.  About  these  there  can  be 
no  dispute.  Thus,  three  times  by  three  dif- 
ferent phrases  reference  is  made  to  a  single 
point  of  time,  which  is  the  period  of  distri- 
bution. It  Is  natural  that  the  words  "then 
living"  which  follow  immediately  touching 
the  issue  of  a  deceased  cousin  or  uncle 
should  refer  to  the  same  point  of  time  rath- 
er than  to  a  different  one.  Words  of  the 
same  general  significance  are  commonly  used 
in  the  same  rather  than  in  a  varying  sense 
In  the  same  Instrument  Moreover,  the 
words  are  tautological  and  have  no  force 
unless  they  refer  to  the  period  of  distribu- 
tion. One  cannot  die  leaving  issue  unless 
such  issue  is  then  living.  A  construction 
which  gives  effect  to  all  the  language  used 
Is  preferred  to  one  which  treats  some  as 
superfluous.  The  final  sentence  quoted  pro- 
vides for  the  contingency  of  the  decease  of 
one  or  more  of  the  beneficiaries  named  with- 
out issue.  In  this  event  she  gives  the  share 
to  the  survivors  or  the  whole  to  the  surviv- 
or. The  whole  of  the  residuum  could  hardly 
go  to  one  survivor  if  the  share  of  each  as 
they  severally  deceased  should  vest  from 
time  to  time  in  all  the  survivors.  This 'lan- 
guage bears  a  slight  Indication  that  the 
words  "survivors"  and  "survivor"  refer  to 
the  period  of  distribution,  and  not  to  that  of 
each  deceasa  Then  too  there  Is  an  omission 
in  this  sentence  of  the  provision  found  In  the 
preceding  one  that  the  issue  shall  take  by 
right  of  representation.  This  is  a  further 
circumstance  looking  to  the  same  result 
There  are  also  no  words  of  present  gift  to 
the  survivors  or  survivor,  which  has  been 
regarded  sometimes  as  indicative  of  an  in- 
tent that  the  interest  should  not  vest  until 
the  period  of  distribution  arrives.  No  one 
of  these  considerations  standing  alone  would 
be  decisive,  but  combined  they  appear  to 
overbalance  the  arguments  to  the  contrary, 
and  by  a  slight  preponderance  they  lead  to 
the  conclusion  that  the  point  of  time  intend- 
ed by  ttie  testatrix  as  that  when  the  surviv- 
ors or  survivor  should  be  ascertained  was 
the  period  of  distribution. 

A  decree  should  be  entered  directing  the 
trustees  to  divide  the  share  which  would 
have  fallen  to  Herbert  H.  Eustis  equally  be- 
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tween  Josepb  B.  Ilall,  Maria  H.  Hall,  Susan 
B.  Horton  and  George  D.  Eustis. 
So  ordered. 


(209  Mass.  205) 

ROBINSON  et  al.  ▼.  RICHARDS. 

(Supreme  Judicial  Court  of  Massactiusetts. 
Suffolk.    June  19,  1911.) 
Deeds  (|  70*)— Validitt— Fraud. 

Where  a  grantor's  deed  was  executed  in 
reliance  on  the  false  representations  of  an 
agent  that  he  was  interested  in  the  matter 
solely  for  a  certain  party,  for  whom  he  was 
acting,  when  in  fact  he  was  acting  for  him- 
self and  a  different  party,  in  whose  name  the 
deed  was  taken,  this  constitutes  such  a  fraud 
upon  the  grantor  as  to  entitle  him  to  avoid 
the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  ii  1C5-182;    Dec.  Dig.  §  70.*] 

Exceptions  from  Land  Court,  Suffolk 
County. 

Petition  by  James  E.  Robinson  and  another 
to  register  title  to  land,  contested  by  Agnea 
F.  Richards.  There  was  a  decision  in  favor 
of  respondent,  and  petitioners  excepted.  Ex- 
ceptions overruled. 

C.  W.  Cusblng,  for  petitioners.  Edward 
J.  Fegan,  for  respondent. 

MORTON,  J.  This  is  a  petition  brought 
in  the  land  court  to  register  the  title  to  a 
parcel  of  land  In  Dorchester  formerly  belong- 
ing to  one  Agnes  F.  Richards,  who  died  dur- 
ing tbe  pendency  of  the  proceedings,  and 
whose  daughter,  her  only  heir  at  law,  was 
tliereupon  made  party  respondent  in  ber 
place.  Tbe  daughter  also  died,  and  was  suc- 
ceeded by  ber  husband  as  her  statutory  heir, 
and  be  Is  now  the  party  defending.  We  shall 
speak  of  Mrs.  Richards  as  the  respondent. 
Tbe  answer  set  up  title  In  tbe  respondent, 
and  also  alleged  that  a  deed  from  ber  to  the 
petitioner  Robinson,  wblcti  was  relied  on, 
bad  been  procured  from  her  by  fraud  and 
deceit  on  tbe  part  of  Stark,  the  other  peti- 
tioner, and  asked  to  have  it  declared  null 
and  void.  Tbe  land  court  found  in  favor  of 
the  petitioner.  The  respondent  appealed  to 
tbe  superior  court  Issues,  in  tbe  form  of 
questions,  were  framed  in  tbe  land  court  and 
were  submitted  to  a  jury  in  tbe  superior 
court.  Tbe  Jury  answered  tbe  questions  in 
favor  of  the  respondent  Thereupon  tbe  Is- 
sues, with  the  answers  tbereto,  were  return- 
ed into  the  land  court  and  upon  a  furtiber 
hearing  that  court  ruled  that  upon  the  un- 
controverted  facts  found  by  it  at  tbe  previous 
hearing  and  upon  the  facts  found  by  the  Jury 
the  respondent  was  entitled  to  have  the  deed 
avoided  on  the  ground  that  it  was  procured 
by  false  representations,  and  ordered  the  pe- 
tition to  be  dismissed.  Tbe  petitioners  duly 
excepted  to  the  ruling  and  tbe  exception  thus 
taken  presents  the  only  question  tiiat  is  be- 
fore us  in  relation  to  the  case.  We  think 
that  tbe  ruling  was  right 


[     There  was  no  dispute  ttiat  tbe  title  was 
originally  In  Mrs.  Richards.    In  1875  she  bad 
executed  a  mortgage  on  it  to  one  Wall  for 
$1,000,  and  in  1882  he  assigned  the  mort- 
gage to  one  Perry.     Mrs.   Richards  never 
made  any  use  of  tbe  land,  and  never  paid 
any  taxes  on  it  and  never  paid  anything  on 
the   mortgage,   principal    or   interest     Tbe 
mortgage  never  was  foreclosed,  and  so  far  as 
appears  no  steps  ever  were  talcen  to  collect 
either  principal  or  Interest.     From  1886  to 
1895,   inclusive,    tbe   land    was    assessed  to 
"Owners  unluiown,  Agnes  F.  Richards  proba- 
ble owner,  Francis  A.  Perry  probable  mort- 
gagee."    In  October,  1895,  it  was  sold  for 
nonpayment  of  taxes  to  one  Frothingham 
who  shortly  after  assigned  his  tax  title  to 
one  Wyzanskl,   who  took  possession  of  the 
land  under  his  tax  deed,  let  It  and  paid  the 
taxes  on  it  till  1906,  when  Stark,  acting  for 
the  petitioner  Robinson,  claimed  the  right  to 
redeem  by  virtue  of  the  title  acquired  by 
Robinson  from  Mrs.  Richards.    Wyzanskl  at 
first  objected,  but  finally  admitted  Roblnnon's 
right  to  redeem  under  R.  h.  c.  13,  §  58,  par. 
1,  and  Robinson  thereupon  redeemed.    Stark 
then  went  to  Perry  the  mortgagee,  and  by 
various  representations  tending  to  show  that 
it  was  of  no  value,  procured  from  him  a  re- 
lease and  discharge  of  tbe  mortgage.    There- 
upon Robinson  and  Stark  divided  the  land 
between  them.    So  far  as  appears  Mrs.  Rich- 
ards did  not  know  that  the  land  had  been 
taxed  until  informed  of  the  tax  sale  by  Stark 
in  1906.    It  was  not  taxed  until  1885,  and 
then  it  was  taxed  because  Stark  called  the' 
attention  of  the  assessors  to  It  and  procured 
It  to  be  assessed  with  the  intention  of  acquir- 
ing title  to  it  by  means  of  a  sale  of  it  for 
nonpayment  of  taxes.    Shortly  before  Stark 
procured   tbe   deed    In   question   from    Mrs. 
Richards  to  Robinson  the  Savin  HiU  Yacbt 
Club  had  acquired  land   adjoining   that  of 
Mrs.  Richards,  and  the  result  of  tbe  answers 
of  the  Jury  and  of  the  facts  found  by  tlie 
land  court  at  tbe  previous  hearing  was  to 
show  that  Stark  falsely  represented  to  her 
that  he  was  interested  in  the  matter  solely 
for  that  club  and  was  acting  for  It  in  asking 
ber  to  release  ber  Interest  La  the  land,  and 
that  she  relied  upon  such  representations  in 
making  the  deed,  whereas  in  truth  and  in 
fact  be  was  acting  for  himself  and  tbe  pe- 
titioner Robinson.    This  of  itself  constituted 
such  a  fraud  upon  her  as  to  entitle  ber  to 
avoid  the  deed.     Thompson  v.  Barry,  184 
Mass.  429,  68  N.  E.  674;  Stewart  v.  Joyce, 
201  Mass.  301,  87  N.  E.  613.    In  addition  to 
this  it  would  seem  that  be  made  statements 
to  ber  intentionally  misleading,  if  not  actual- 
ly false,  to  the  effect  that  she  had  no  title 
to  the  land  by  reason  of  the  tax  sale  and 
the  expiration  of  the  time  for  redemption, 
and  also  by  reason  of  the  Perry  mortgage, 
and  in  regard  to  tbe  extent  to  which  Robin- 
son's title  to  land  adjoining  her  land  on  the 
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Side  opposite  to  that  belonging  to  tbe  Yacbt 
Club  conflicted  with  her  title.  Taking  the 
case  as  a  whole  it  Is  plain,  we  think,  that 
the  rallng  was  r^ht  and  tiiat  the  petition 
was  properly  dismissed. 
Exceptions  oTerniled. 


(20»  Mass.  364) 

MALJ>EN  &  MEJIiBOSB  GASLIGHT  CX).  T. 
CHANDLER  (two  cases). 

(Supreme  Judicial   Court  of  Massachusetts. 
Middlesex.    June  22,  1»11.) 

L   COHFOBATIOWH   (i  314*)— OlTICBBB— BSEACH 

OP  Duty. 

An  officer  of  a  corporation,  appointed  to 
purchase  property  for  It,  must  purchase  on  the 
best  terms,  and  he  may  not,  directly  or  indirect- 
ly, make  a  profit  for  himself;  and  where  he 
purchases  for  less  than  the  sum  he  represents 
to  the  corporation,  he  is  accountable  to  it  for 
the  money  which  it  paid  him  in  ignorance  of 
the  deception. 

(Bd.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  ti  1393,  1398;   Dec.  Dig.  f  814.*] 

2.  Affeai.  and  Ebbob  (i  1011*)— Firdinoo— 
Rkvikw. 

The  credibility  of  the  witnesses  is  for  the 
presiding  judge,  and  the  court  on  exceptions 
must  assume  that  the  evidence,  whidi  is  con- 
flicting, justifies  the  finding. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
BJrror^  Cent  Dig.  H  3983-3989;    Dec.  Dig.  i 

3.  Affeal  and  Ebbob  (S  1009*)— Case  on  Ex- 
CEFTioNs— QuESTioHS  Revibwabij;. 

A  tnll  of  exceptions  in  a  suit  in  equity  pre- 
sents for  review  only  questions  of  law,  and  the 
court  cannot  review  the  refusal  of  the  trial 
judge  to  make  requested  findings  of  fact,  nor 
the  general  finding  in  favor  of  the  successful 
party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §§  3970-3978;  Dec.  Dig.  i 
1009.*] 

4.  Equity  (§{  141,  326*)— Pmading— Bnx  in 

EQUITY. 

A  bill  In  equity  should  contain  a  clear  and 
accurate  statement  of  the  facts  on  which  plain- 
ti£F  rests  his  case,  and  he  can  introduce  evi- 
dence only  tending  to  support  the  averments. 

[Ed.  Note. — For  other  cases,  see  E}quity,  Cent. 
Dig.  Si  323-330,  648-650;  Dec  Dig.  g§  141, 
326.*] 

5.  CoBPOKATiONS   (t  319*)  —  Misconduct   of 
Otficebs— Biix   IN   Equity— Requisites. 

A  bill  by  a  corporation  against  an  officer 
for  an  accounting,  based  on  his  act  in  purchas- 
ing land  for  the  corporation  and  chai^ng  an 
excessive  price  therefor,  need  only  allege  gener- 
ally that  the  officer,  as  agent,  bought  for  a  spec- 
ified price,  and  that  he  obtained  unlawfully 
from  the  coriMration  a  larger  amount,  and  that^ 
he  Is  chargeable  for  the  overpayment,  and  it 
need  not  state  minutely  the  circumstances  wiiich 
are  properly  matters  of  evidence. 

[Ed.  Note. — ^For  other  cases,  see  Oorporations, 
Dec.  Dig.  f  319.*] 

6.  OoBPOBATioNs  (1 319*)— Actions— PuDADiNQ 

— Vabiance. 

Where  a  bill  by  a  corporation  against  its 
officer  for  an  accounting,  based  on  his  act  in 
purchasing  land  for  the  corporation  and  charg- 
ing an  excessive  price  therefor,  sets  forth  in  de- 
tail the  transaction,  and  charges  as  the  foun- 
dation of  the  right  of  recovery  that  the  officer 


I  bought  for  a  specified  price  and  falsely  repre- 
sented to  the  corporation  an  excessive  price, 
and  that  he  wrongfully  obtained  the  excessive 
price,  the  court  is  not  restricted  to  the  actual 
price  paid  to  the  vendor;  but  it  may  find  the 
&ct8,  and  determine  the  amount  that  the  offi- 
cer wrongfnlly  received,  and  grant  relief  there- 
for, without  objection  on  the  ground  of  vari- 
ance. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  819.*] 

Exceptions  from  Superior  Court,  Mlddesex 
Ck>unty;  William  F.  Dana,  Judge. 

Two  bills  In  equity  by  the  Maiden  &  Mel- 
rose Gaslight  Company  against  Frank  E. 
Chandler  for  an  accounting  from  defendant, 
an  officer  of  plaintlfF,  who  had  purchased 
land  for  plaintiff  and  charged  an  excessive 
price  therefor.  There  was  a  finding  for 
plaintiff  in  each  case,  and  defendant  brings 
exceptions.    Overruled. 

Sherman  L.  Whipple  and  Johnson,  Clapp 
&  Underwood,  for  plaintiff.  Nason  &  Proc- 
tor and  8.  R.  WrighUngton,  for  defendant 

1 

BRAINY,  J.  The  plaintiff  desired  to  en- 
large Its  works,  and  the  board  of  directors 
voted  that  the  defendant,  who  was  the  presi- 
dent of  the  company,  be  appointed  with  the 
vice  president  as  a  committee  "with  authori- 
ty to  purchase  such  additional  land  for  the 
management  of  the  company's  business  as  in 
their  Judgment  was  advisable."  The  defend- 
ant, acting  under  the  vote,  appears  to  have 
conducted  the  negotiations  which  resulted 
In  a  sale  and  transfer  of  title  to  the  plain- 
tiff of  the  parcels  of  land  described  in  the 
bills  of  complaint 

[1]  It  Is  settled  that,  in  the  exercise  of  the 
authority  conferred  upon  him,  the  defendant 
could  not  enrich  himself  at  the  expense  of 
his  principal,  by  charging  and  receiving  a 
larger  price  tban  that  for  which  he  actually 
bought  the  property.  Having  been  appoint- 
ed to  act  in  the  plaintiff's  interest,  he  was 
bound  to  buy  on  the  best  possible  terms,  and. 
be  could  not  directly  or  indirectly  make  a 
profit  for  himself.  If,  as  alleged,  he  bought 
for  much  less  than  the  price  he  represented 
to  the  plaintiff,  he  would  be  accountable  for 
the  money  which  the  company  paid  blm  in 
Ignorance  of  the  deception.  Greenfield  Sav. 
Bank  ▼.  Simons,  133  Mass.  415;  Quinn  v. 
Burton,  195  Mass.  277,  279,  81  N.  B.  257; 
Kllboum  V.  Sunderland,  130  U.  S.  505,  9  Sup. 
Ct  594,  32  L.  Ed.  1005.  The  evidence  at  the 
trial  as  to  the  terms  of  sale  was  contradic- 
tory. But  if  the  defendant's  testimony  was 
accepted,  the  payments  received  by  him  did 
not  exceed  the  price  for  which  each  estate 
had  been  purchased,  while  the  evidence  of 
the  plaintiff  tended  to  support  Its  contention 
that  it  had  been  deliberately  defrauded. 

[2, 3]  The  credibility  of  the  witnesses  was 
for  the  presiding  Judge  to  determine,  and  it 
must  be  assumed  that  the  evidence,  which  Is 
fully  recited.  Justified  the  finding  that  the 
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money  had  been  converted.  But,  the  cases 
being  before  us  on  exceptions,  the  refusal  of 
the  judge  to  make  certain  findings  of  fact 
requested  by  the  defendant  and  the  general 
finding  of  conversion  cannot  be  reviewed,  as 
only  questions  of  law  are  open.  Kennedy  v. 
Welch,  lae  Mass.  592,  83  N.  E.  11.  The  find- 
ings upon  which  the  judge  decided  that  there 
had  been  a  conversion,  and  the  facts  upon 
which  be  refused  the  defendant's  second  re- 
guest  were  not  stated.  It  only  appears  that 
certain  facts  were  found  which  rendered 
these  requests  Inapplicable.  The  findings 
manifestly  must  liave  been  adverse,  and  If 
the  defendant  desired  further  information  as 
to  what  they  were,  he  should  have  applied 
'for  and  obtained  them.  If  he  deemed  the 
conclusions  to  have  been  wholly  unwarrant- 
ed, he  falls  to  show  that  he  has  been  aggriev- 
ed, for  we  do  not  understand  him  to  con- 
tend, nor  did  be  ask  for  a  ruling,  that  upon 
all  the  evidence,  Independraitly  of  the  plead- 
ings, the  judge  could  not  find  that  the  de- 
fendant acted  dishonestly,  and  accordingly 
have  ordered  a  decree  for  the  plaintiff.  Na- 
tional Mahaiwe  Bank  v.  Barry,  125  Mass.  20. 
But  as  to  the  first  requests,  the  judge,  on 
the  assumption  that  unless  he  found  the 
facts  to  be  as  therein  set  forth  the  plaintiff 
could  not  recover,  refused  to  give  them. 

[4, 5]  The  defendant  in  support  of  bis  ex- 
ceptions relies  on  the  familiar  rule  of  equity 
pleading  that  the  bill  should  contain  a  clear 
and  accurate  statement  of  the  facts  npon 
which  the  plaintiff  rests  his  case  for  rdief, 
and  that  he  can  Introduce  evidence  only 
which  tends  to  support  the  averments.  It  is 
then  pressed  that  the  facts  recited  in  the  re- 
quests are  the  essential  allegations  which  the 
plaintiff  was  required  to  prove,  and  unless 
the  court  found  that  they  had  been  proved  a 
decree  for  the  plaintiff  could  not  be  support- 
ed. It  undoubtedly  would  have  been  enough 
to  have  alleged  generally  that  the  defendant 
■as  its  agent  bought  for  a  certain  price  the 
lands  in  question,  and  having  obtained  un- 
lawfully from  it  a  larger  amount,  he  was 
chargeable  with  the  overpayment,  and  it 
would  be  unnecessary  to  state  minutely  all 
the  circumstances,  which  properly  are  mat- 
ters of  evidence.  Rogers  v.  Ward,  8  Allen, 
387,  85  Am.  Dec.  710;  Lovell  v.  Farrlngton, 
50  Me.  239;  Grove  v.  Rentch,  26  Md.  367, 
377;  Rev.  LawB,  c  159,  §  12.  And  If  the 
action  had  been  at  law,  a  count  for  money 
had  and  received  would  hard  been  sufficient. 


Cole  T.  Bates,  186  Mass.  584,  586,  72  N.  E. 
333;  Foote  v.  Cotthig,  195  Mass.  55,  63,  80 
N.  E.  600,  15  L.  B.  A.  (N.  S.)  693,  122  Am. 
St  Rep.  257. 

[6]  The  stating  part  of  the  bills  set  forth 
with  much  particularity  the  details  of  the 
transaction,  but  even  if  there  may  have  been 
unnecessary  amplification,  the  material  facts 
on  which  it  relied  for  relief  are  stated  with 
certainty,  and  If  proved  they  were  sufficient 
to  support  the  decree.  The  allegation  recurs, 
throughout  the  stating  part,  that  the  defend- 
ant bought  for  a  specific  price.  It  Is  then 
charged,  as  the  foundation  of  the  right  of 
recovery,  that  when  the  plan  to  defraud  had 
been  perfected,  the  wrong  was  finally  con- 
summated by  obtaining  from  the  plaintiff  by 
false  representations  amounts  very  largely 
in  excess  of  the  amount  he  actually  had  con- 
tracted to  pay.  The  essential  averment  fol- 
lowing the  details  of  the  scheme  was  that 
the  money  had  been  obtained  wrongfully, 
and  the  finding  of  a  conversion  must  have 
rested  on  this  groimd.  If  the  plaintiff  was 
confined  to  this  averment,  and  where  there 
is  a  variance,  recovery  can  be  had  only  on 
the  case  stated  in  the  bill,  and  not  upon  the 
case  made  out  by  the  evidence,  the  Judge 
was  not  restricted  to  the  actual  price  paid 
to  the  vendors.  Ourney  v.  Ford,  2  Allen, 
876 ;  Drew  v.  Beard,  107  Mass.  64,  73 ;  Hard- 
ing v.  Handy,  11  Wheat  103,  6  I*  Ed.  429; 
Crocket  v.  Lee,  7  Wheat  523,  523,  5  L.  Ed. 
513.  It  might  have  f&llen  below  or  exceeded 
the  amount  stated  and  In  either  Instance 
there  would  not  have  been  a  variance,  if  he 
found  that  the  plaintiff  had  been  defrauded 
and  then  determined  the  amount  the  defend- 
ant wrongfully  received.  The  ruling  refus- 
ing the  requests  should  not  be  interpreted"  as 
meaning  that  if  the  evidence  Justified  recov- 
ery the  plaintiff  could  prevail  even  if  the 
proof  did  not  correspond  with  the  averments. 
It  was  refused,  and  properly  refused,  because 
it  omitted  all  reference  to  the  fundamental 
allegation  of  liability  which  the  Judge  was 
satisfied  had  been  eatablisbed.  We  find  no 
error  In  the  admission  and  exclusion  of  evi- 
dence. Jennings  v.  Rooney,  183  Haas.  677. 
580,  67  N.  E.  666;  Uddle  T.  Old  Lowell  Nat 
Bank,  158  Mass.  15,  32  N.  E.  964;  Orahani 
V.  Middleby,  185  Mass.  849,  353,  70  N.  E. 
416;  Webb  Granite  &  Construction  Co.  v. 
Boston  &  Mahie  R.  R.,  206  Mass.  672,  678k 
92  N.  E.  717. 

Exceptions  overruled. 
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WENZ  ▼.  PASTENB. 

(Sapieme  Jadictal  Coait  of  MassachnsettB. 

Suffolk.     June  22,  1911.) 

1.  L^NDLOBD   AND  TJCHAHT  9  26*)— LBASES— 

Bkcobd— Nbcebsitt. 

Under  Rev.  Laws,  c.  127,  |  4,  an  unrecord- 
ed lease  for  more  than  seven  years  is  valid  only 
as  against  the  lessor,  or  hia  tieirs  and  devisees, 
and  persons  having  actual  notice  of  it. 

[Bd.  Note.— For  other  cases,  see  landlord 
and  Tenant,  Cent.  Dig.  |§  76-79;  Dec.  Dig.  I 
28.*] 

2.  MOBTOAOEB    «    872*)— FOBBCXOSUBB— PUB- 

0HASEE8— Notice. 

A  purchaser  at  foreclosure  talces  subject  to 
an  unrecorded  lease,  where  he  is  notified  there- 
of before  full  payment  of  the  price,  though  the 
contract  to  buy  and  a  partial  payment  were 
made  before  such  notice. 

[Bd.  Note.— For  other  cases,  see  Mortgages, 
Cent  Dig.  i  1106;  Dec.  Dig.  {  872.*] 
8.  Injunction    (§   108*)— EJnjoininq   Evect- 

HENT— Rights  of  Lessee. 

A  lessee,  suing  to  enjoin   ejectment  by  a 

gnrchaser  at  foreclosure,  the  purchase  having 
een  completed  with  Imowledge  of  the  prior 
lease,  is  not  bound  to  refund  an  initial  imyment 
made  by  the  purchaser  under  his  bid  before  re- 
ceiving notice  of  the  unrecorded  lease. 

[Eid.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  f{  184-186;   Dec  Dig.  i  108.*] 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty ;  John  H.  Hardy,  Judge. 

Bill  by  Henty  Wenz  against  Jerome  J. 
Pastene.  From  the  decree,  both  parties  ap- 
peal.   Modified  and  affirmed. 

Homer  Alters,  for  plaintiff.  O.  F.  Cboate, 
Jr.,  and  F.  H.  Nash,  for  defendant. 

BRALEY,  J.  [1]  The  term  of  the  plain- 
tiff's leasehold  was  for  more  than  seven 
years,  and  the  lease  not  having  been  record- 
ed was  valid  only  as  against  the  lessor  or 
his  heirs  and  devbsees,  and  persons  having 
actual  notice  of  it  Rev.  Laws,  c.  127,  $  4. 
If  the  history  of  the  statute  is  examined,  the 
provision  that  actual  notice  must  be  shown, 
or  a  subsequent  purchaser  is  not  affected  by 
an  unrecorded  instrument,  first  appears  in 
Rev.  St  1836,  c.  59.  §  28.  But  under  the 
provisions  of  St  1783,  c.  37,  f  4,  providing 
that,  although  effective  against  the  grantee 
and  his' heirs,  a  prior  deed,  unless  recorded, 
should  not  defeat  a  subsequent  conveyance, 
the  second  purchaser  could  not  hold  the  land. 
If  he  had  express  notice  of  the  prior  title 
before  the  purchase  was  consummated  by  de- 
livery of  the  deed.  Adams  v.  Cuddy,  13  Pick. 
460,  26  Am.  Dec.  330.  To  permit  him  to  do 
80,  said  Chief  Justice  Parsons  in  Farnsworth 
V.  Cbllds,  4  Mass.  637,  639,  3  Am.  Dec.  249, 
"would  be  to  convert  the  statute  into  an  en- 
gine of  fraud,  instead  of  a  protection  against 
It"  The  additional  words,  "and  persons  hav- 
ing actual  notice  thereof,"  incorporated  in 
Rev.  St  1836,  c.  59,  f  28,  did  not  change  the 
law,  but  merely  put  in  statutory  form  what 
already  had  been  declared  by  Judicial  expo- 
sition.   Lawroice  v.  Stratton,  60  Mass.  163 ; . 


Morse  v.  Curtis,  140  Mass.  112,  133,  2  N.  B. 
929,  54  Am.  Rep.  456. 

[2]  The  lessor  mortgaged  the  reversion,  and 
although  the  mortgage  omits  any  reference 
to  it,  the  judge  found  that  the  mortgagees 
at  the  date  of  the  execution  of  the  mortgage, 
and  the  defendant  before  delivery  of  the  deed 
at  the  foreclosure  sale,  under  which  he  as- 
serts a  paramount  title  to  the  premises,  had 
actual  notice  of  the  existence  of  the  plaln- 
tlfTs  lease.  But  being  the  highest  bidder, 
and  having  entered  into  a  contract  to  take 
the  property,  and  made  a  partial  payment  of 
the  purchase  price  before  he  was  notified,  , 
the  defendant  contends  that  he  acquired  an 
Inchoate  right,  which  waa  perfected  by  the 
delivery  and  acceptance  of  the  deed  under 
the  power  of  sale.  If  following  the  sale, 
and  before  receiving  notice,  the  remainder  of 
the  price  had  been  paid,  and  the  deed  de- 
livered, the  defendant  would  have  been  a 
purchaser  in  good  faith  for  a  valuable  con- 
sideration, but  where  notice  is  received  be- 
fore the  purchase  price  has  been  actually 
paid  the  completion  of  the  purchase  is  held 
by  the  great  weight  of  authority  to  be  a 
fraud  upon  the  prior  holder  of  the  title  un- 
der an  unrecorded  deed  or  other  instrument. 
Osbom  v.  Carr,  12  Conn.  195,  201;  Qrlmstone 
V.  Garter,  8  Paige  (N.  Y.)  421,  437,  24  Am. 
Dec.  230;  Peabody  t.  Fenton,  8  Barb.  Cb. 
(N.  Y.)  451,  464;  Nantz  v.  McPherson,  23 
Ky.  597,  18  Am.  Dec.  216;  Goldsborough  v. 
Turner,  67  N.  C.  403 ;  Weaver  v.  Barden,  49 
N.  Y.  286,  292 ;  Sargent  v.  Eurelia  Bung  Ap- 
paratus Co.,  11  N.  Y.  St  Rep.  68;  Haugh- 
wout  V.  Murphy,  22  N.  J.  Eq.  681;  Dean  v, 
Anderson,  34  N.  J.  Eq.  496;  Patten  t.  Moore, 
32  N.  H.  382;  Blanchard  T.  Tyler,  12  Mich. 
339,  86  Am.  Dec.  57;  Dugan  v.  Vattier,  8 
Blackf.  (Ind.)  246,  25  Am.  Dec.  lOS;  Wells  ▼. 
Morrow,  38  Ala.  125;  Hoover  v.  Donally,  8 
Hen.  &  M.  (Va.)  816 ;  Webb  v.  Bailey,  41  W. 
Va.  463,  23  S.  B.  644 ;  Everts  y.  Agnes,  4  Wii>. 
346,  65  Am.  Dec.  814;  Boone  v.  Chiles,  lu 
Pet  187,  9  L.  Bd.  888 ;  Wormly  v.  Wormly,  8 
Wheat  421,  6  L.  Ed.  661;  Townsend  t.  Lit< 
tie,  109  U.  8.  504,  511,  512,  3  Sup.  Ct.  357, 
27  Ll  Bd.  1012;  Le  Neve  v.  Le  Neve,  3  A^ 
kins,  646,  664;  WUIonghby  v.  Willoughby,  1 
Term.  R.  763,  767.  See  Pom.  Bq.  Jur.  (3d 
Ed.)  i  755,  and  cases  cited  in  note  2.  It  is 
the  setting  up  of  the  second  conveyance,  and 
not  the  bargain  to  buy,  which  operates  to 
defeat  the  plaintlfTs  tenancy,  and,  Tinder  the 
statute,  it  is  actual  notice  before  the  pur-  . 
chaser  'acquires  title  which  deprives  him  of 
its  protection.  White  v.  Foster,  102  Mass. 
375;  Lamb  v.  Pierce,  113  Mass.  72,  74;  Ad- 
ams V.  Cuddy,  13  Pick.  460,  25  Am.  Dec 
330;  Flynt  v.  Arnold,  2  Mete.  619,  623;  Sib- 
ley V.  Lefl3ngwell,  8  Allen,  584,  586,  587. 
If  by  the  contract  of  sale,  and  advancement 
of  part  of  the  consideration,  the  defraidant 
may  have  acquired  an  equitable  interest,  it 
Iiad  not  been  clothed  with  the  legal  title,  and 
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after  notice  he  ceased  to  be  an  Innocent  pur- 
chaser, and  ct>uld  not  destroy  the  platntlfTs 
prior  estate  by  getting  a  conveyance  In  fee. 
Sibley  T.  Lefflngwell,  8  Allen,  684,  586,  687; 
Lancaster  National  Bank  v.  Taylor,  100  Mass. 
18,  1  Am.  Rep.  71,  97  Am.  Dec  70;  Suffolk 
Savings  Bank  t.  Boston,  149  Mass.  364,  367, 
21  N.  B.  665,  4  L.  R.  A.  516;  Grlmstone  v. 
Carter,  8  Paige  (N.  T.)  421;  Goshen  Na- 
tional Bank  V.  Bingham,  118  N.  X.  349,  23  N. 
E.  180,  7  L.  R.  A.  595,  16  Am.  St  Rep. 
766;  Vattler  v.  Hinde,  7  Pet  252,  8  L.  Ed. 
675;  Phillips  V.  PhllUps,  4  De  Gex.  F.  & 
J.  208. 

[3, 4]  But  as  be  who  asks  equity  should  do 
equity,  the  defendant  urges  that  he  should 
be  reimbursed  or  protected  to  the  extent  of 
the  partial  payment  before  relief  is  decreed. 
Illustrations  where  the  principle  Invoked 
would  be  applicable  readily  occur.  If  for  In- 
stance the  purchaser  before  notice,  and  by 
agreement  with  the  vendor,  discharged  a 
mortgage  or  lien  on  the  property  in  part 
payment,  generally  he  should  be  allowed  the 
amount  disbursed,  as  the  enhanced  value  of 
the  estate  Inures  to  the  benefit  of  the  bolder 
of  the  prior  title.  We  do  not  find  in  the 
present  case  analogous  conditions.  The  prop- 
erty to  be  sold  was  the  mortgagor's  title  as 
it  stood  at  the  date  of  the  mortgagre,  and  In-, 
duded  the  whole  estate,  and  not  merely  the 
equity  of  redemption.  Ewer  v.  Hobbs,  6 
Mete.  1,  3;  Hall  v.  Bliss,  118  Mass.  554,  569, 
19  Am.  Rep.  476;  Skllton  v.  Roberts,  129 
Mass.  306;  Oallaghan  t.  O'Brien,  136  Mass. 
878,  383.  The  defendant,  even  if  he  acted  as 
the  agent  of  an  undisclosed  principal,  is  the 
record  owner  of  the  fee,  and  the  bill  is  not 
brought  to  compel  him  to  surrender  the 
property.  By  the  terms  of  sale  it  was  ex- 
pressly provided,  that  If  the  defendant  dis- 
covered a  material  defect  he  could  give  writ- 
ten notice  of  it  to  the  mortgagees,  who  if 
they  preferred  might  perfect  the  title,  but 
if  they  did  not  they  were  obligated  to  return 
the  payment.  A  title  which  appeared  to  the 
defendant  to  be  perfect  when  the  property 
was  struck  off  had  become  defective,  and  he 
could  have  rescinded  the  contract,  and  main- 
tained an  action  to  recover  it  back  if  the  ven- 
dors refused  to  return  the  Installment  which 
he  bad  paid.  Callaghan  v.  O'Brien,  136'  Mass. 
378,  383;  Burk  v.  Schrelber,  183  Mass.  35, 
36,  66  N.  E.  411.  Or  If  he  had  declined  to 
complete  the  purchase,  they  could  not  have 
compelled  specific  performance.  Jeffries  v. 
Jeffries,  117  Mass.  184,  187.  The  plaintiff 
is  not  found  to  have  been  negligent  in  the 
assertion  of  his  claim,  and  the  right  to  re- 
scind, which  offered  an  ample  opportunity  to 
avoid  being  obliged  to  take  an  Incumbered  ti- 
tle, could  be  exercised  only  by  the  defendant 
It  may  be,  that  as  the  lease  would  expire 
In  something  less  than  three  years,  while  the 
rent  reserved  would  be  payable  to  the  own- 
er of  the  reversion,  that  the  value  of  the 


property  with  the  accruing  rent,  would  be  a 
fair  equivalent  for  the  entire  purchase  price. 
But  whatever  may  have  been  the  reason,  the 
defendant  with  knowledge  of  the  Incum- 
brance, by  which,  of  course,  bis  principal 
was  bound,  apparently  did  not  desire  either 
to  receive  back  the  money,  or  to  obtain  a 
clear  title,  and  affirmed  the  contract  If  for 
his  principal's  benefit,  whom  be  is  not  shown 
to  have  consulted,  or  in  the  exercise  of  his 
own  Judgment  as  to  the  proper  course  to  be 
taken,  the  defendant  voluntarily  went  for- 
ward, and  obtained  the  conveyance,  he  does 
not  present  a  superior  equity  which  entitles 
him  to  priority.  Grlmstone  v.  Carter,  3  Paige 
(N.  T.)  421,  437;  Balfour  v.  Hopkins,  93  Fed. 
664,  570,  36  C.  O.  A.  445.  We  are  of  opinion 
that  not  only  is  the  defendant's  title  subordi- 
nate to  the  unexpired  term,  but  under  the 
circumstances  the  plaintiff  should  not  be  re- 
quired to  refund  the  payment  as  a  condition 
precedent  to  relief. 

The  decree  must  be  modified  by  the  omis- 
sion of  this  requirement,  but  la  all  other  re- 
spects It  Is  aflSrmed. 

Ordered  accordingly. 


(209  Masa.  36S) 

NICKHRSON  ▼.  TOWN  OF  HYDE  PARK. 

(Supreme   Judicial   Court  of   Massachusetts. 
Norfolk.     Jane  21,  1911.) 

1.  Taxation  (I  679*)— Sale  fob  Taxes— Ihs- 

CLAIUEB   OF    ^'SALK." 

Rev.  Laws,  c.  13,  S  72,  provides  that  a  col- 
lector may  disclaim  and  release  a  tax  title  held 
by  a  city  or  town  which  be  has  reasonable  cause 
to  believe  is  invalid  for  error  in  the  assesBment 
sale  or  taking.  A  tax  deed  made  by  defendant 
town  to  itself  was  declared  invalid  by  the  land 
court  for  defects  therein,  and  thereupon  a  dis- 
claimer by  the  town  was  duly  executed  and  re- 
corded. Held,  that  it  was  the  intent  of  the  stat- 
ute to  afford  a  remedy,  whether  the  failure  in 
the  title  arose  from  errors  in  the  assessment  or 
in  the  subsequent  proceedings,  that  the  deed  was 
a  part  of.  the  "safe,"  which  term  commonly  in- 
cludes the  passing  of  title,  and  hence  that  for 
a  defect  in  the  deed  the  town  had  authority  to 
disclaim. 

[EJd.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  §  1361;   Dec.  Dig.  {  679.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6291,  6306;   vol.  8.  p.  7793.] 

2.  Taxation    (8    679*)— Payment— Entby   on 
Collectob's  Books. 

Where  a  tax  collector,  after  an  invalid  tax 
sale  and  deed,  makes  an  entry  in  his  cash  txiok 
under  the  collections  for  that  month,  following 
the  name  of  the  owner:  -"Sold  to  Hyde  Park 
Sept.  9,  interest  $26.37,  tax  $620.50.  Total 
paid  $646.87" — this  is  a  mere  boolckeeping  en- 
try, and  has  no  effect  as  a  receipt  of  payment, 
so  as  to  preclude  a  resale  where  the  first  sale, 
which  was  the  basis  of  the  entry  was  invalid. 
[EH.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  S  1361;  Dec.  Dig.  S  679.*] 

8.  Taxation  (8  679*)— Sale  fob  Taxes— Bs- 
8Ai,E — Statutes. 

Rev.  Laws,  c.  13,  i%  70,  71,  provide  that 
a  tax  collector,  if  he  has  reason  to  l)elieve  that 
the  title  to  land  sold  for  taxes  is  invalid,  and 
where  the  title  is  held  by  a  third  party,  may 
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gire  notice  to  sncli  party  and  take  sucb  steps 
as  will  procure  a  release  or  extinguishment  of 
the  title.  Section  72  provides  that,  where  a  tax 
title  held  by  a  town  is  thought  invalid,  a  collect- 
or may  disclaim  such  title  and  reassess  accord- 
ing to  law.  Defendant  town  held  a  tax  title, 
and  after  it  had  been  declared  invalid  for  defects 
in  the  sale,  executed  and  recorded  a  disclaimer 
of  its  title  thereunder,  and  proceeded  to  make 
a  resale  and  deed  of  the  property  to  the  town 
under  the  original  assessment,  conredpdiy  valid. 
Held,  that  the  three  sections  must  be  construed 
together,  and  that  the  power  to  resell  was  not 
denied  to  towns,  so  that  the  collector  had  power 
to  sell  after  the  disclaimer,  and  hence  that  the 
deed  was  valid. 

[E3d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  $  1361;  Deo.  Dig.  {  679.*] 

Exceptions  from  Land  Ck)urt,  Norfolk 
County ;  C.  T.  Davis,  Judge. 

Petition  by  Nathan  G.  Nlckerson,  Jr.,  to 
register  title  to  land,  opposed  by  the  Town 
of  Hyde  Park.  Petitioner's  exceptions  to  a 
master's  report  were  sustained  In  the  land 
court,  and  decree,  allowed  for  petitioner, 
and  the  defendant  excepted.  Exceptions  sus- 
tained. 

Colver  J.  Stone,  for  petitioner.  John  A. 
Keefe,  for  defendant 

MORTON,  J.  This  Is  a  petition  to  register 
the  title  to  land  In  the  defendant  town.  The 
defendant  claims  title,  subject  to  redemption, 
by  virtue  of  a  tax  deed  dated  August  12, 
1909,  and-  recorded  August  20,  1909,  from 
the  collector  to  it  pursuant  to  a  sale  August 
11,  1900,  for  the  tax  of  1907.  A  previous 
deed  to  the  town  dated  September  12,  1908, 
had  been  declared  Invalid  by  the  land  court 
for  the  reason  that  It  recited  that  the  prop- 
erty was  sold  for  the  nonpayment  of  taxes 
assessed  In  1908  Instead  of  1907,  and  also 
because  It  failed  to  state,  what  was  the  fact, 
that  no  bid  was  made  at  the  sale.  There- 
upon the  collector  believing  that  the  Incor- 
rect recital  in  the  deed  of  1908  constituted  a 
defect  in  the  sale  and  authorized  a  disclaim- 
er, and  acting  under  the  advice  of  counsel 
for  the  town  executed  and  caused  to  be  re- 
corded pursuant  to  R.  L.  c.  13,  S  72,  an  In- 
strument disclaiming  and  releasing  the  title 
of  the  town  under  the  deed  of  1908  and  pro- 
ceeded to  advertise  the  property  again  for 
sale,  and  sold  and  conveyed  It  to  the  town 
by  deed  dated  and  recorded  as  aforesaid. 

The  case  was  sent  to  a  master  who  ruled 
that  "the  tax  title  created  by  the  sale  and 
deed  (of  1909)  Is  a  vaUd  tax  title,  and  that 
if  the  petitioner  Is  entitled  to  register  his 
title,  It  should  be  subject  to  said  tax  title." 
The  petitioner  filed  exceptions  to  the'  report, 
which  were  sustained  In  the  land  court,  and 
a  decree  was  ordered  for  the  petitioner  free 
from  the  Hen  claimed  by  the  respondent  un- 
der its  deed  of  1900.  The  case  comes  here 
on  exceptions  by  the  respondent  to  the  re- 
fusal of  the  land  court  to  confirm  the  mas- 
ter's report,  and  to  give  certain  rulings  re- 
quested by  the  respondent 


The  validity  of  all  matters  up  to  and  In- 
cluding the  commitment  of  the  warrant  and 
tax  list  to  the  collector  was  admitted  by  the 
petitioner.  After  the  sale  In  1908  the  col- 
lector entered  in  his  cash  book  under  the 
collections  for  September,  1908:  "Nlckerson 
&  Baker,  sold  to  Hyde  Park  Sept.  9,  Interest 
$26.37,  tax  $620.50.  Total  paid  $646.87." 
It  Is  conceded  that  there  was  no  alienation 
of  the  land  between  the  assessment  in  1907 
and  the  sale  in  August,  1909. 

The  petitioner  contends  that  the  deed  of 
1908  did  not  constitute  a  part  pf  the  sale, 
and  that  therefore,  there  was  no  invalidity 
In  that  sale  and  the  collector  had  no  author- 
ity to  file  a  disclaimer  and  to  sell  again  in 
1909.  If  that  is  not  so  then  he  contends 
that  the  statute  gives  the  collector  no  power 
to  sell  again  after  a  disclaimer  where  the 
tax  title  Is  held  by  a  city  or  town. 

[1]  The 'deed  was  the  culminating  act  the 
finishing  touch,  so  to  speak,  in  the  sale,  with- 
out which  It  would  have  been  Incomplete. 
In  common  acceptation  a  sale  Includes  the 
passing  of  the  title.  The  defect  In  the  deed 
of  1908  constituted,  therefore,  we  think,  an 
Invalidity  In  the  sale,  and  the  collector  could 
disclaim  pursuant  to  R.  L.  c.  13,  f  72.  The 
result  of  the  petitioner's  contention  would 
be  that  there  -would  be  no  remedy  provided 
by  statute  where  the  Invalidity  in  the  tax 
title  was  caused  by  a  defect  In  the  deed. 
We  think  that  the  Legislature  intended  to 
afford  a  remedy  whether  the  failure  In  the 
title  arises  from  errors  in  the  assessment  or 
in  the  subsequent  proceedings  and  that  the 
statute  can  be  and  should  be  so  construed. 

[2]  We  also  think  that  the  sale  and  deed 
of  1909  were  valid.  The  two  years  during 
which  the  lien  continues  had  not  expired. 
The  entry  upon  the  collector's  book  was,  as 
the  master  rightly  ruled,  a  mere  bookkeeping 
entry.  The  tax  has  not  been  paid  and  unless 
the  sale  and  deed  of  1909  are  valid  the  town 
will  lose  the  tax,  which  it  is  admitted  was 
rightly  assessed. 

[3]  The  petitioner  contends  that  although 
the  last  clause  of  R.  L.  c.  13,  {  72,  pro- 
vides that  the  collector  may  disclaim  and 
release  a  tax  title  held  by  a  city  or  town 
which  he  has  reasonable  cause  to  believe 
Is  invalid  by  reason  of  any  error,  omission 
or  Informality  In  the  assessment  sale  or 
taking,  there  Is  no  provision  for  a  sale 
in  case  of  such  release  or  disclaimer,  and 
that  the  provisions  for  reassessment  and 
collection  in  sections  70,  71,  and  72  apply 
to  cases  where  the  title  Is  held  by  a  third 
party  and  not  by  a  city  or  town.  But  we 
think  that  that  Is  too  narrow  a  construction. 
The  sections  are  to  be  construed  together. 
The  object  of  the  legislation  Is  to  enable  cit- 
ies and  towns  to  avoid  liability  or  loss  in 
regard  to  defective  tax  titles  and  to  insure 
the  assessment  and  collection  of  the  taxes 
for  which  such  titles  stand.    The  original 
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statute  was  entitled,  "An  act  In  relation  to 
the  collection  of  taxes."  St  1878,  c.  266. 
The  collector,  if  he  has  reasonable  cause  to 
believe  that  the  title  Is  invalid,  may,  &o 
cording  to  sections  70  and  71,  where  the 
title  Is  held  by  a  third  party,  give  him  no- 
tice and  take  such  steps  as  will  procure  a 
release  or  result  in  an  extinguishment  of 
the  title.  When  the  tiUe  is  held  by  a  city 
or  town,  the  collector,  according  to  section  72, 
may  disclaim  or  release  by  an  instrument  un- 
der his  band  and  seal  and  duly  recorded  In 
the  registry  of  deeds.  There  is  nothing  to 
inOlcate  that  the  effect  so  far  as  the  reas- 
sessment and  collection  are  concerned  is  to 
be  any  different  in  a  case  where  the  title 
is  held  by  a  city  or  town  from  what  it  is 
where  the  title  is  held  by  a  third  party,  and 
no  good  reason  can  be  given  why  it  should 
be.  That  this  was  the  understanding  of 
the  commissioners  in  consolidating  and  ar- 
ranging the  Public  Statutes  is  entirely  plain. 
What  is  now  three  sections  in  the  Revised 
Laws  was  divided  by  them  into  four,  num- 
bered 70,  71,  72  and  73.  The  first  two,  70 
and  71,  were  substantially  the  same  as  sec- 
tions with  same  numbers  in  the  Revised 
Laws.  Section  72  was  the  same  as  the  con- 
cluding clause  in  section  72  of  the  Revised 
Laws  (that  is,  the  clause  that  gives  to  the 
collector  the  right  of  disclaimer  where  the  ti- 
tle is  In  the  city  or  town),  and  section  73  was 
the  same  as  the  first  two  clauses  in  section 
72  of  the  Revised  Laws  (that  is,  the  clauses 
that  deal  with  the  matters  of  reassessment 
and  collection).  As  arranged  by  the  commis- 
sioners it  is  clear  the  provisions  as  to  reas- 
sessment and  collection  applied  to  cases 
where  the  title  was  in  a  city  or  town  as  well 
as  to  cases  where  it  was  In  a  third  party. 
The  order  adopted  by  the  commissioners 
was  more  logical  and  clearer,  but  we  do  not 
think  that  the  inversion  which  took  place 
in  the  final  enactment  was  intended  by  the 
Legislature  to  signify  or  does  signify  a  sub- 
stantive change  in  the  report  of  the  commis- 
sioners. There  is  nothing  in  Charland  v. 
Home  for  Aged  Women,  204  Mass.  563,  01 
N.  E.  146,  134  Ain.  St  Rep.  696,  which  helps 
the  petitioner. 
Exceptions  sustained. 


(209  Mass.  388) 

BROWN  V.  BROWN  et  al. 

(Supreme   Judicial   Court   of  Massachusetts. 

Suffolk.    June  21,  1911.) 

1.  Appeal  and  Errob  (§  880*)— Dismissal  or 
Bill — Right  of  Defendant  to  Complain. 
A  decree,  which  does  not  give  any  relief 
against  a  defendant,  but  which  allows  him  costs, 
is  as  to  him  a  dismissal  of  the  bill,  and  he  may 
not  complain  thereof  on  appeal  by  all  the  de- 
fendants. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
EjTTor,  Cent  Dig.  §f  8584-'8500;    Dec.  Dig.  f 

eso.*i 
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2.  Insane  Persons  (S  81*)  —  VALiDrrr  —  Ca- 
pacity OF  Grantor. 

The  deed  of  an  insane  person  does  not  con- 
vey title,  good  <ts  against  hmiself  or  as  against 
his  heirs  or  devisees,  unless  it  is  confirmed  by 
him  when  of  sound  mind,  or  by  his  guardian,  or 
after  his  death  by  his  hmrs  or  devisees. 

[Eld.  Note. — ^Por  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  SS  98-89;   Dea  Dig.  |  61.*] 

a  Descent  and  DiSTBinnTioN  (J  45*)— 

RiOHTs  OP  Heirs  to  Undevised  Propertt. 

The  rights  of  heirs  to  undevised  land  are 

unaffected  by  the  will  of  their  ancestor. 
[Ed.  Note.— For  other  .cases,  see  Descent  and 

Distribution,   Cent   Dig.   f   123;    Dec.   Dig.   f 

45.*] 

4.  Descent  and  Distribution  (JJ  90,  83*)— 
Incapacity  of  Grantor— Rights  of  Heirs. 

Where  a  deed  executed  by  an  insane  person 
has  not  been  ratified  by  the  grantor  in  his  life- 
time, his  heirs  may  sue  to  avoid  it  after  hia 
death ;  and  where  the  deed  is  made  to  one  of 
the  heirs,  the  coheirs,  or  any  one  or  more  of 
them,  according  to  their  respective  interests, 
may   bring   such  suit 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  §{'  351-358,  337-345; 
Dec.  Dig.  8S  00,  83.*] 

5.  Executors  and  Aduinistbatobs  (S  129*)— 
Incapacity  of  Grantor— Ratification. 

An  executor  or  administrator  of  a  deceas- 
ed grantor  may  not  ratify  the  de«d  executed 
when  insane,  and  thereby  prejudice  the  heirs, 
especially  where  the  execntor  or  administrator 
is  the  grantee. 
[BM.  Note. — For  other  cases,  see  Executors 
nd  Administrators,  Cent  Dig.  §§  533-536;  Dec. 
ig.  {  129.*] 

6.  Deeds  (8  211*)  —  Capacity  of  (Sbantoh- 
Evidence. 

That  testator  was  of  sufficiently  sound 
mind  to  make  a  will  is  not  conclusive  on  the 
issue  of  his  capacity  to  execute  a  deed  prior  to 
the  execution  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  S§  637-647;  Dec.  Dig.  {  211.*] 

7.  Deeds  (§  203*)— Capacity  of  Gbantob— 
Evidence— Admissibility. 

The  master,  in  a  suit  to  get  aside  a  deed  on 
the  ground  of  the  grantor's  incapacity,  must  fix 
the  limits  of  time  for  evidence  of  the  grantor"* 
mental  condition,  considering  the  fact  oi  passing 
on  the  possubility  of  a  ratiiioation  of  the  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  §1  602-611;   Dec.  Dig.  $  203.*] 

8.  Appeal  and  Error  (§  1048*)— Harmless 
Error— Erroneous  Allowance  of  Hypo* 
thetical  Questions. 

Where  all  the  facts  assumed  in  a  hypotheti- 
cal question  asked  experts  were  found  by  the 
master  to  be  true,  there  was  no  error  in  law  in 
allowing  a  question  which  was  needlessly  long 
and  complicated,  and  which  might  have  been  ex- 
cluded on  that  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $g  4140-4145;  Dec.  Dig.  I 
104a*] 

9.  Tenancy  in  Common  ({  28*)— Rents  and 
Profits— Disseisin, 

A  tenant  who  ousts  his  cotenants,  and  who 
occupies  the  premises  under  a  claim  of  right 
under  an  invalid  deed,  must  account  to  the  co- 
tenants  obtaining  a  decree  setting  aside  the  deed. 
[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  ||  76-88;   Deo.  Dig.  g  28.*J 

Appeal  from  Supreme  Judicial  Court,  &tif- 
folk  County. 
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Suit  by  James  P.  Brown  against  Mary 
lillzabeth  Brown  and  another  to  set  aside 
deeds  executed  by  James  Brown,  deceased, 
In  1890,  and  1893,  and  who  In  1900  executed 
a  will,  admitted  to  probate  in  1901  after  liis 
death  in  that  year.  From  a  decree  for  com- 
plainant, defendants  appeal.  Modified  and 
affirmed. 

Stephen  H.  Tyng,  for  appellants.  James 
M.  Hall,  for  appellee. 

SHELDON,  J.  Tbls  appeal  Is  without 
merit 

[1]  1.  No  relief  was  giyen  against  the  de- 
fendant William  F.  Brown,  but  be  was  aU 
lowed  bis  costs.  As  to  him,  the  bill  was  in 
effect  dismissed,  and  be  baa  no  ground  of 
complaint 

(2-t]  2.  Tbe  plaintiff  can  maintain  tbe 
suit  All  tbe  heirs  of  the  original  owner 
and  tbe  executrix  of  Ills  will  are  made  par- 
ties.  In  her  personal  capacity  tbe  executrix 
is  the  sole  defendant  In  Interest  It  is  settled 
by  our  decisions  that  the  deed  of  an  Insane 
person  is  Ineffectual  to  convey  a  title  to  land 
which  shall  be  good  against  tbe  grantor  him- 
self or  against  his  heirs  or  devisees,  unless 
it  Is  confirmed  by  tbe  grantor,  when  of  sound 
mind,  or  by  his  guardian,  or  after  his  death 
by  his  heirs  or  devisees.  Valpey  v.  Rea,  130 
Mass.  384,  and  cases  cited ;  Brlgham  v.  Fay- 
erweather,  144  Mass.  48,  lO  N.  B.  735;  Bu- 
Blere  v.  Rellly,  189  Mass.  518,  75  N.  E.  958. 
As  to  undevised  property,  the  rights  of  heirs 
are  not  affected  by  a  will.  In  such  a  case,  If 
the  deed  has  been  neither  ratified  nor  avoid- 
ed in  the  lifetime  of  the  grantor,  his  heirs 
may  avoid  it  after  his  decease ;  if  tbe  invalid 
deed  was  made  to  one  of  his  heirs,  the  other 
heirs  or  any  one  or  more  of  them  according 
to  their  respective  interests  may  avoid  It  in 
like  manner.  Parlcer  v.  Simpson,  180  Mass. 
334,  62  N.  E.  401;  Caverly  v.  Simpson,  132 
Mass.  462 ;  Sunter  t.  Sunter,  190  Mass.  449, 
7T  N.  B.  497.  See  Billings  v.  Mann,  156 
Mass.  206,  30  N.  B.  1136.  Tbe  executor  of 
bis  will  or  the  administrator  of  bis  estate 
has  no  power  to  ratify  such  a  deed  to  the 
prejudice  of  his  heirs.  Wilcox  v.  Forbes,  173 
Mass.  63,  63  N.  E.  146.  Much  less  can  be  do 
so  to  the  prejudice  of  tbe  other  heirs  tf,  be- 
ing himself  an  belr,  be  is  also  the  wrongful 
grantee  named  in  the  deed.  This  is  not  tbe 
case  of  tbe  ratlflcattob  of  a  contract  relating 
to  personal  property  by  which  an  ordinary 
Indebtedness  or  liability  is  created,  to  be  en- 
forced primarily  against  tbe  executor  him- 
self, and  against  tbe  heirs  only  under  the 
provisions  of  R.  L.  c.  141,  }  26,  as  was  the 
case  in  Bnliard  t.  Moor,  158  Mass.  418,  83 
N.  B.  928.  See  Forbes  v.  Douglass,  17S 
Mass.  191,  55  N.  E.  847. 

8.  No  question  of  ratification  by  the  gran- 
tor arises. in  this  case,  for  his  incapacity  not 
only  continued,  bat  increased  continuously 


until  his  decease.  Gibson  t.  Soper,  6  Gray, 
279,  281,  66  Am.  Dea  414. 

[(]  4.  Tbe  probate  of  tbe  will  merely  shows 
tliat  the  testator  was  of  sutflclently  sound 
mind  to  make  the  will;  It  is  not  conclusive 
evidence  on  the  issue  lu  this  case.  Gibson 
V.  Soper,  6  Gray,  279;  Sly  v.  Hunt  159  Mass. 
151,  34  N.  B.  187,  21  L.  B.  A.  680,  38  Am.  St 
Rep.  403. 

[7,  t]  6.  None  of  tbe  master's  findings  are 
shown  to  liave  been  plainly  wrong,  and  we 
find  no  error  in.  any  of  his  reported  rulings. 
See  Long  v.  Atbol,  196  Mass.  497,  508,  82  N. 
E.  665,  17  L.  R.  A.  (N.  S.)  96 ;  American  Cir- 
cular Loom  Co.  ▼.  Wilson,  198  Mass.  182,  203, 
84  N.  E.  133,  126  Am.  St  Rep.  409;  Ath- 
erton  v.  Emerson,  199  Mass.  199,  211,  85  N. 
E.  530.  It  was  for  hira  to  fir  the  limits  of 
time  for  evidence  of  tbe  grantor's  mental 
condition.  While  be  might  Iiave  made  those 
limits  narrower,  still  it  must  be  remembered 
that  tbe  possibility  of  a  ratification  of  tbe 
deeds  was  to  be  passed  upon,  and  we  cannot 
say  that  be  went  too  far.  See  Hardy  v.  Mar- 
tin, 200  Mass.  548,  86  N.  E.  939;  Jenkins  v. 
Weston,  200  Mass.  488,  86  N.  E.  955;  Howes 
V.  Colburn,  165  Mass.  385,  43  N.  E.  125;  Mc- 
Coy V.  Jordan,  184  Mass.  575,  69  N.  E.  358. 
The  hypothetical  question  put  to  tbe  experts 
was  needlessly  long  and  complicated,  and 
might  have  been  excluded  on  that  ground; 
but  all  tbe  assumed  facts  were  found  by  tbe 
master  to  be  proved,  and  there  was  no  er- 
ror in  law  in  admitting  the  question. 

[»]  6.  The  defendants  do  not  deny  that  tbe 
plaintiff, '  upon  avoidance  of  tbe  deeds,  is  en- 
titled to  a  share  of  the  net  Income  received 
from  the  rented  estates.  Robinson  v.  Robin- 
son, 173  Mass.  233,  239,  63  N.  B.  854.  But 
tbey  claim  that  this  is  not  so  as  to  the  Vine 
street  property,  because  that  has  been  oc- 
cupied by  themselves.  This  id  on  tbe  ground 
tliat  bare  occupation  by  one  tenant  in  com- 
mon creates  no  liability  to  his  cotenants. 
Badger  v.  Holmes,  6  Gray,  118;  Slsson  v. 
Tate,  114  Mass.  497,  501;  Klrcbgassner  v. 
Rodick,  170  Mass.  543,  545,  49  N.  E.  1015; 
CarroU  v.  Carroll,  188  Mass.  558,  74  N.  E. 
913.  But  tbls  does  not  apply  where  one  co- 
tenant  has  ousted  his  cotenants,  and  com- 
pelled them  to  resort  to  the  courts  to  estab- 
lish their  rights.  That  is  this  case.  Slllo- 
way  V.  Brown,  12  Allen,  30,  37,  38,  and  cases 
there  cited.  The  female  defendant's  liability 
is  the  same  whether  she  occupied  the- proper- 
ty in  person  or  received  rent  therefor  from 
others,  just  as  in  Mclntyre  v.  Mower,  204 
Mass.  2a3,  237,  238,  90  N.  E.  567. 

7.  As  tbe  defendants  say  in  their  brief  that 
they  waive  none  of  the  questions  raised  on 
the  record,  we  have  examined  everything  so 
presented ;  and  we  are  clearly  of  opinion 
that  tbere  has  been  no  error  prejudicial  to 
either  defendant 

The  final  decree  must  be  modified  by 
charging  each  defendant  with  tbe  costs  of 
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ibis  appeal,  and  by  charging  the  female  de- 
fendant with  Interest  npon  the  sum  ordered 
to  be  paid  by  her  from  and  after  the  date  of 
that  decree.  R.  L.  c.  177,  $  8.  So  modified, 
that  decree  must  be  afSrmed. 
So  ordered. 


(209  Mass.  823) 

POPE  et  al.  V.  HINCKLEY  et  al. 

(Supreme   Judicial   Court  of   Massachusetts. 

Norfolk.    June  20,  .1911.) 

1.  Wills    (§    767*)— Leoaoies— Adkmption— 
Dissolution  of  Cobpobation. 

Testator  bequeathed  certain  shares  of  stock 
In  a  New  Jersey  corporation,  which  before  his 
death  passed  into  the  hands  of  receivers  under 
proceedings  in  that  state  in  consequence  of 
which  another  corporation  was  organized  under 
the  laws  of  Connecticut  to  which  remaining  as- 
sets wore  conveyed  by  the  receivers,  pursuant 
to  an  order  of  the  New  Jersey  court,  which  en- 
tered an  order  dissolving  the  New  Jersey  cor- 
poration. Pending  the  receivership,  testator 
and  others,  stockholders,  dei>osited  their  stock 
with  a  trust  company,  which  issued  voting  trust 
certificates,  eventually  exchanged  for  stock  in 
the  new  corporation ;  testator's  executors  re- 
ceiving tliat  issued  on  the  stock  deposited  by 
him.  After  the  decree  dissolving  the  New  Jer- 
sey corporation,  a  decree  was  entered  that  there 
should  be  paid  to  persons  who  had  not  deposit- 
ed their  stock  with  the  trust  company  a  cash 
dividend  therefor,  representing  its  value  as 
found  by  the  court  Held,  that  the  legacies 
of  stock  in  the  New  Jersey  corporation  were 
not  adeemed  by  these  transactions,  hut  took 
effect  subject  to  engasements  such  as  testator 
had  entered  into  in  regard  to  the  reorganization 
and  surrender  and  exchange  of  such  stock. 

[Ed.  Note. — For  other  cases,  see  Wills,  Cent. 
Dig.  ii  1986-1989;    Dec.  Dig.  S  767.*] 

2.  Wills    (S    754*)— Constbuotion— SpEcino 
Leqacies. 

Testator's  desire  that  "the  holdings  of  a 
named  "manufacturing  company's  securities 
should  be  continued  intact  so  long  as  my  sons 
shall  be  in  active  connection  with  or  control  of 
the  said  manufacturing  company"  did  not  tend 
to  make  them  specific. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  |§  1945,  1946;    Dec.  Dig.  $  754.*] 

8.  Wills    (|    733*)  — Leo acies  — Payment — 

Time— "Within  Tbbee  Yeabs." 

A  provision  in  a  will  that  legacies  shall 
"be  paid  'within  three  years'  from  the  probat- 
ing of  this  will  at  the  discretion  of  the  trus- 
tees" meant  that  the  legacies  were  to  be  paid 
within  three  years  of  the  probate  of  tlie  will, 
or  sooner,  at  the  discretion  of  the  executors. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {|  1819-1846;   Dec.  Dig.  §  733.* 

For  other  definitions,  see  Words  and  Phrases, 
Toi  8,  pp.  7497-7502.] 

4.  Wills   ({   776*)— Conditional   Leoact— 

Failubk. 

Where  a  le^cy  is  to  "Parker's  Boston 
Helping  Hand  Mission,  not  to  take  effect  unless 
George  W.  Parker  be  alive  and  have  charge  of 
the  Mission  at  the  time  of  my  [testator's] 
death,"  lapses  where  said  Parker  died  during 
the  testator's  lifetime. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1997-2000;   Dec.  Dig.  §  775.*] 

6w  Wills  (J  615*)— Construction- Leoact. 

A  legacy  to  the  "Fresh  Air  Fund  now  nn- 
der  the  charge  of  W."  should  be  paid  over  to 


the  City  Missionary  Society  of  Boston,  where- 
of the  "Fresh  Air  Fund"  is  a  department  of 
which  said  W.  is  manager,  to  be  used  for  that 
department 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1110;  Dec.  IMg.  i  515.*] 

6.  Wills  (j  615*)— Legacies— Constkuctton. 
A  legacy  given  to  "the  Library  Fund  of- 
the  Massachusetts  Commabdery  of  tne  Military 
Order  of  the  Loyal  Legion  of  the  United  States" 
should  be  paid  over  to  "the  Commandery  of 
Massachusetts,  Military  Order  of  the  Loyal  Le- 
gion of  the  United  States,"  to  be  used  and  ap- 
plied for  library  purposes. 

[EH.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S  1110;   Dec.  Dig.  |  615.*] 

Case  Reserved  from  Supreme  Jadldal 
Court,  Norfolk  County- 
Bill  by  Abby  Pope  and  others,  executors, 
against  Freeman  Hinckley  and  others,  for  In- 
structions  to  the  executors.  Case  reserved 
on  bill,  answers,  and  agreed  facts.  Decree 
rendered. 

Charles  E.  Gross,  for  himself  and  associate 
trustees.  A.  S.  Hall,  for  Berea  College.  W. 
B.  Farr,  for  Freeman  Hinckley  and  others. 

MOBTON,  J.  This  is  a  bill  for  instruc- 
tions by  the  executors  of  the  will  and  codicil 
of  Albert  A.  Pope.  The  case  was  reserved 
for  the  full  court  on  the  blU,  answers,  and 
agreed  facts,  such  decree  to  be  entered  as 
justice  and  equity  may  require. 

The  will  was  dated  June  16,  1905,  and  the 
codicil  May  28,  1906.  The  testator  died  Au- 
gust 10, 1909.  At  the  date  of  the  will  he  was 
the  owner  and  holder  of  4,968  shares  of  the 
first  preferred  stock  of  the  Pope  Manufactur- 
ing Company,  a  New  Jersey  corporation  wltl\ 
its  principal  office  in  Jersey  City  and  its  gen- 
eral offices  in  Hartford,  Conn.,  and  16,450 
shares  of  the  second  preferred  stock  and 
64,024  shares  of  the  common  stock.  At  the 
date  of  the  codicil  bis  holdings  of  first  and 
second  preferred  stock  bad  been  somewhat 
increased.  Those  of  tbe  common  stock  re- 
mained the  same.  By  his  will  the  testator 
gave  numerous  legacies  of  shares  of  the  first 
preferred  stock  of  ttiat  company,  480  shares 
In  all,  tfi  various  persons  and  corporations. 
In  August,  1907,  after  the  execution  of  tbe 
codicil  and  about  two  years  before  the  tes- 
tator's death,  the  corporation  passed  into  the 
hands  of  receivers  under  proceedings  begun, 
prosecuted  and  concluded  in  New  Jersey.  In 
consequence  thereof  another  corporation  was 
organized  on  or  about  December  12,  1908, 
under  the  'laws  of  Connecticut,  to  which, 
after  payment  by  the  receivers  of  all  the 
obligations  of  the  New  Jersey  corporation 
and  of  the  expenses  of  the  receivership,  the 
remaining  assets  were  duly  conveyed  by  th^ 
receivers  pursuant  to  an  order  of  the  New 
Jersey  court  authorizing  the  same,  dated  No- 
vember 19,  1908,  and  a  decree  dated  Decem- 
ber 29,  1008,  was  entered  dissolving  the  cor- 
poration, and,  in  accordance  with  the  statnte 


*For  other  cues  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  &  Am.  Dig-  Key  No.  Series  &  Rep'r  Indezm 
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In  New  Jersey  declaring  Its  charter  forfeited 
and  void. 

The  Connecticut  corporation  was  formed  in 
tbe  interests  of  the  testator  and  of  such  oth- 
er stockholders  of  the  New  Jersey  corpora- 
tion as  chose  to  come  in  for  the  F\arpose  of 
acquiring  the  assets  and  succeeding  to  and 
carrying  on  the  bnsiness  of  the  New  Jersey 
corporation.  Pending  the  receivership  pro- 
ceedings €md  for  the  pnrpose  of  carrying  out 
the  plans  thus  instituted,  the  testator  and 
other  stockholders  In  tbe  New  Jersey  corpo- 
ration deposited  their  stock  with  the  Central 
Trust  Company  of  New  York,  and  that  com- 
pany issued  to  them  negotiable  voting  trust 
certificates  which  were  to  be  exchanged,  and 
which  eventually  were  exchanged,  for  stock 
in  the  new  corporation  at  the  rate  of  10 
shares  of  first  preferred  stock  of  tbe  New 
Jersey  corporation  for  7%  shares  of  tbe  pre- 
ferred stock  and  8*/io  Shares  of  the  common 
stock  of  the  new  corporation,  and  at  the  rate 
of  10  shares  of  the  second  preferred  stock  of 
the  New  Jersey  corporation  for  2  shares  of 
the  common  stock  of  the  new  corporation. 
The  exchange  was  not  made  by  tbe  testator 
during  his  lifetime,  but  was  made  by  his  ex- 
ecutors shortly  after  his  death,  pursuant  to 
tbe  scheme  that  he  and  other  stockholders  of 
the  New  Jersey  corporation  had  thus  entered 
into.  The  number  of  shares  In  the  new  cor- 
poration received  by  the  executors  was 
4,090%  shares  of  the  preferred  stock  and 
6,4588»/ioo  shares  of  the  common  stock,  end 
they  still  hold  said  shares  with  the  exception 
of  the  fractions,  which  have  been  sold.  Trust 
certificates  representing  2,000  shares  of  the 
common  stock  of  the  new  corporation  had 
been  sold  by  tbe  conservator  of  the  testator 
before  his  death,  by  order  of  the  probate 
court  of  Norfolk  county.  Subsequent  to  the 
decree  dissolving  the  New  Jersey  corpora- 
tion a  decree  was  entered  on  August  3,  1909, 
that  there  should  be  paid  to  the  persons  who 
bad  ;iot  deposited  or  should  not  deposit  their 
first  preferred  stock  with  the  Central  Trust 
Company  but  elected  to  take  cash  therefor, 
a  dividend  of  $41.2T7  on  each  share  of  the 
first  preferred  stock  of  the  New  Jersey  cor- 
poration, which  the  court  found  to  be  the 
value  thereof  based  on  the  assets  of  the  cor- 
poration after  the  payment  of  all  its  obliga- 
tions and  of  the  expenses  of  the  receivership. 
Shortly  afterwards,  on  August  10,  1909,  an 
order  was  entered  discharging  the  receivers 
from  any  further  duty  or  responsibility  In 
respect  to  their  trust  as  receivers  and  thus 
terminating  the  receivership.  The  capital 
stock  of  the  New  Jersey  corporation  was 
$22,500,000,  consisting  of  |2,500,000  first  pre- 
ferred stock,  $10,000,000  of  second  preferred 
stock,  and  $10,000,000  of  common  stock.  The 
capital  stock  of  the  new  corporation  Is  $6,- 
500,000,  of  which  $2,500,000  Is  preferred 
stock  and  $4,000,000  is  common  stock. 

[1]  Tbe  first  and  principal  question  on 
which  the  executors  desire  instructions  Is 
whether  the  legacies  of  shares  of  the  Pope 


Manufacturing  Company  of  New  Jersey 
were  adeemed  by  what  took  place  during  the 
testator's  lifetime,  and  If  tbey  were  not,  iu 
what  manner  and  on  what  basis  the  legacies 
shall  be  satisfied. 

It  is  obvious,  we  think,  that  what  took 
place  was  in  substance  and  effect  a  reor- 
ganization under  the  laws  of  Connecticut  and 
on  a  somewhat  different  footing  of  the  New 
Jersey  corporation  with  a  liquidation  In  fa- 
vor of  creditors  and  those  stockholders  who 
did  not  care  to  come  into  the  reorganization 
scheme.  It  is  spoken  of  as  a  reorganization 
in  the  plan  that  was  submitted  to  the  stock- 
holders and  in  the  agreements  that  were  en- 
tered into  between  the  reorganization  com- 
mittee and  the  stockholders  and  between  the 
reorganization  committee  and  the  voting 
trustees.  Pending  the  receivership  and  tbe 
reorganization  the  testator  and  other  stock- 
holders deposited  their  stock  in  accordance 
with  the  reorganization  scheme,  with  the 
Central  Trust  Company  of  New  York,  re- 
ceiving In  return  negotiable  voting  trust  cer- 
tificates. This  evidently  was  done  to  secure 
tbe  carrying  out  of  the  scheme  If  a  sufiicient 
number  of  stockholders  assented  to  it,  and 
as  one  step  in  the  transmutation  of  stock  in 
tbe  old  company  into  stock  In  the  new.  So 
far  as  the  trust  company  acquired  any  right 
or  title  to  the  stock  thus  deposited  it  was 
only  for  the  purpose  of  carrying  out  tbe 
scheme  that  was  entered  into.  If  the  scheme 
failed  for  any  reason  then  the  stock  was  to 
be  returned  to  the  depositors.  Subject  to 
such  rights  therein  as  the  trust  company  and 
other  stockholders  and  the  committees  acting 
for  them  acquired  by  tbe  engagements  that 
tbey  entered  into  respecting  the  reorganiza- 
tion, the  right  and  title  to  the  stock  so  de- 
posited remained  with  the  stockholders  de- 
positing the  same.  Those'  stockholders  who 
had  not  become  parties  to  the  reorganization 
scheme  held  their  stock,  of  course,  free  from 
any  such  obligations.  When,  therefore,  tbe 
testator  died  and  his  will  and  codicil  took 
effect  be  still  held,  in  a  sense  at  least,  first 
preferred  stock  in  the  New  Jersey  corpora- 
tion. Nothing  had  occurred,  we  think,  which 
should  be  regarded  as  an  ademption  of  the 
legacies  of  such  stock.  It  is  true  that  the 
New  Jersey  corporation  had  been  dissolved, 
but  It  was  not  dissolved  until  after  the  new 
corporation  had  been  organized,  and  the  tes- 
tator's rights  to  stock  in  the  new  corporation 
depended  upon  his  continued  recognition  as  a 
stockholder  in  the  defunct  corporation.  The 
exchange  by  the  executors  of  the  voting  trust 
certificates  for  shares  in  tbe  new  corporation 
was  an  exchange  of  something  which  derived 
its  whole  value  and  significance  from  the 
fact  that  it  represented  first  preferred  stock 
in  the  New  Jersey  corporation  notwithstand- 
ing that  corporation  bad  been  dissolved.  We 
think,  therefore,  that  tbe  legacies  of  first  pre- 
ferred stock  in  the  New  Jersey  corporation 
must  be  deemed  to  have  taken  effect  subject 
to  such  engagements  as  the  testator  had  en- 
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tend  Into  In  regard  to  the  reorganization 
and  In  regard  to  the  surrender  and  exchange 
of  first  preferred  stock  In  the  New  Jersey 
corporation  for  preferred  stock  in  the  new 
company.  When  that  exchange  was  efTected 
by  the  executors  the  preferred  stock  of  the 
Connecticut  corporation  stood  to  all  intents 
and  purposes  so  far  as  legacies  of  the  first 
preferred  stock  in  the  New  Jersey  corpora- 
tion were  concerned.  In  the  place  of  that 
stock  as  far  as  that  stock  went  A  view 
similar  to  that  which  we  have  expressed 
above  as  to  the  efCect  of  a  reorganization  on 
the  rights  of  the  original  stockholders  was 
taken  in  In  the  Matter  of  the  Appraisal  under 
the  Transfer  Tax  Act  of  the  Estate  of  Ly- 
man F.  Bhoads,  Deceased,  190  N.  Y.  525,  83 
N.  E.  1130,  where  an  order  of  the  Appellate 
Division  of  the  Supreme  Conrt  in  the  First 
Judicial  Departm^it  affirming  the  order  of 
the  New  York  County  Surrogate's  Court  was 
affirmed  without  an  opinion.  It  follows  that 
the  legacies  in  question  are  to  be  satisfied 
by  the  transfer  to  the  various  persons  and 
corporations  to  whom  they  were  given  of  the 
number  of  shares  of  preferred  and  common 
stock  in  the  Connecticut  corporation  to  wliich 
the  testator  would  have  been  entitled-  by  vlr- 
toe  of  the  number  of  first  preferred  shares  In 
the  New  Jersey  corporation  named  in  such 
legacies.  It  follows  also  from  what  we  have 
said  that  it  is  Immaterial  whether  the  lega- 
cies are  to  be  regarded  as  general  or  specific. 
No  particular  shares  of  preferred  stock  are 
Indicated  in  the  various  legacies,  but  only 
so  many  In  each  case  out  of  the  larger  num- 
ber belonging  to  the  testator  are  given  to 
each  legatee.  Thayer  v.  Paulding,  200  Mass. 
98,  86  N.  E.  868;  Slade  ▼.  Talbqt,  182  Mass. 
256,  65  N.  E.  874,  94  Am.  St  Rep.  653. 

12]  We  do  not  see  how  the  testator's  ex- 
pressed desire  that  "the  holdings  of  the  above 


named  Pope  Manufacturing  Company's  secu- 
rities should  be  continued  intact  so  long  as 
my  sons  shall  be  In  active  connection  with  or 
control  of  said  Pope  Manufacturing  Compa- 
ny," even  If  construed  to  include  the  legacies 
In  iiuestion,  tends  to  make  them  specific. 

[31  The  testator  directs  that  the  l^fades 
in  question  "together  with  all  other  bequests 
herein  named"  (1.  c  In  his  will)  shaU  "be 
paid  within  three  (3)  years  from  the  pro- 
bating of  this  will  at  the  discretion  of  the 
trustees."  This  means,  we  think,  that  the 
legacies  are  to  be  paid  in  three  years  from 
the  probate  of  the  will  or  sooner  at  the  dis- 
cretion of  the  executors.  The  word  "trus- 
tees" is  manifestly  used  inadvertently  for 
"executors." 

[4]  The  legacy  to  Parker's  Boston  Helping 
Hand  Mission  "is  not  to  take  effect  unless 
George  W.  Parker  be  alive  and  have  charge 
of  said  Mission  at  the  time  of  my  [the  testa- 
tor's] deatn."  It  is  stated  In  the  t>etition 
and  admitted  by  the  answer  that  Mr.  Parker 
died  during  the  testator's  lifetime.  The  con- 
dltlon  on  which  the  legacy  was  to  take  effect 
not  having  occurred,  the  legacy  has  lapsed. 

[5]  The  legacy  given  to  the  "Fresh  Air 
Fund  now  under  the  charge  of  D.  W.  Wal- 
dron"  should  be  paid  over,  w»  think,  to  the 
City  Missionary  Society  of  Boston,  whereof 
the  "Fresh  Air  Fund,"  as  it  appears,  Is  a 
department  of  which  said  D.  W.  Waldron  is 
manager,  to  be  used  for  that  department 

[6]  The  legacy  given  to  "the  Library  Fund 
Of  the  Massachusetts  Commandery  of  the 
Military  Order  of  the  Loyal  Legion  of  the 
United  States"  should  be  paid  over  to  "the 
Commandery  of  Massachusetts,  MUitary  Or- 
der of  the  Loyal  Legion  of  the  United 
States,"  to  be  used  and  vpUed  foi  llbiar/ 
purposes. 

Decree  accordlogly. 
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CONTBS  T.  OCEANIC  AMUSEMENT  CO. 

(Court  of  Appeals  of  New  York.    June  19, 1011.) 

1.  Mastxb  and  Sebvant  ({  105*)— Affliano- 

KS— EiMPLOYEB's  IVUTT. 

An  employer  must  provide  adequate  and 
•afe  appliances  and  such  as  are  usual  in  the 
particular  occupation. 

[E3d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.   fS  185-101;    Dec  Dig.  { 
105.*] 
%  Mastkb  and  Sxbvart  (H  206,  216*)— Risks 

Assumed. 

If  the  emplorer  has  performed  bis  -doty  to 
provide  safe  appliances,  an  employ^  assumes  the 
risks  of  bis  employment,  and  of  his  own  and  his 
fellow  servants   negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  If  550,  667-573;   Dec.  Dig. 
11  206.  216.»] 
8.  Maotkb  and  Sebvant  d  278*)— Injxtbt  to 

THSATBICAI,  PSBFOBltEB— NegUOKNCB— OvI- 
!     DEKCE— StWFICIENCT. 

In  an  action  for  Injury  to  a  theatrical  per- 
former caused  by  a  rope  breaking,  evidence  held 
insufficient  to  show  that  defendant  failed  to  pro- 
vide a  reasonably  safe  rope  or  reasonably  com- 
petent fellow  employes. 

[Ed.  Note.— For  other  cases,  se*  Master  and 
Servant,  Dec.  Dig.  {  278.*] 

Collin,  X,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
Tlslon,  Second  Department. 

Action  by  Alfred  W.  Conyes  against  tbe 
Oceanic  Amusement  Company.  Judgment  for 
plaintiff  (132  App.  Dlv.  033,  116  N.  Y.  Supp. 
611),  and  defendant  appeals.  Reversed,  and 
new  trial  granted. 

A.  Berton  Reed,  for  appellant.  Frederick 
M.  Tan  Zandt,  for  respondent. 

CHASE,  J.  The  plaintiff  in  1001  while 
employed  by,  the  defendant  as  one  of  the 
performers  in  a  spectacjilar  play  and  real- 
istic show  known  as  "Fighting  the  Flames" 
at  "Dreamland,"  Coney  Island,  had  a  fall 
resulting  in  personal  injuries.  While  en- 
gaged as  a  performer  in  the  same  play  in 
1906  be  bad  another  fall  resulting  In  further 
personal  injuries.  This  action  is  brought  to 
recover  damages  for  such  injuries. 

Tbe  Jury  at  the  trial  rendered  a  verdict 
In  bis  favor  stating  separately  bis  damages 
for  the  first  cause  of  action  (alleged  injuries 
resulting  from  fall  In  1004)  and  the  second 
cause  of  action  (alleged  Injuries  resulting 
from  fall  in  1905).  An  appeal  was  taken 
from  the  Judgment  entered  thereupon  to  the 
Appellate  Division,  where  the  Judgment  so 
far  as  It  was  based  upon  the  second  cause 
of  action  was  reversed  and  a  new  trial 
granted,  and  tbe  Judgment  so  tar  as  it  was 
based  on  the  first  cause  of  action  was  af- 
firmed by  a  divided  court  An  appeal  is 
taken  to  this  court  from  said  Judgment  so 
far  as  it  affirmed  the  Judgment  of  tbe  Trial 
Term. 

The  plaintiff's  part  in  such  performance 
required  him  while  in  tbe  dress  of  a  fireman 
to  drive  tbe  horses  attached  to  a  fire  engine 


to  a  burning  building,  and  then  to  go  by 
a  rear  passageway  to  the  fifth  floor  of  sncb 
building  and  appear  at  a  window,  after 
which  to  throw  a  rope  which  was  fastened 
and  colled  by  the  window  to  the  ground  be- 
low, and  after  making  two  turns  with  the 
rope  around  a  book  in  his  belt,  descend  on 
the  rope  until  be  reached  a  window  on  the 
fourth  floor  where  a  woman  would  appear, 
and  then  for  the  purpose  of  accomplishing 
her  rescue  take  ber  across  his  shoulder  and 
with  such  burden  continue  his  descent  on 
the  rope  to  tbe  ground.  This  he  bad  done 
daily  from  10  to  22  times  each  day  for  about 
20  days  until,  on  June  16th  while  on  the  rope 
with  the  woman  a  few  feet  below  the  fourth 
floor,  tbe  rope  broke  and  they  fell  to  the 
ground.  On  that  day  tbe  plaintiff  bad  de- 
scended the  rope  aa  stated  five  or  six  times 
during  the  afternoon.  The  accident  occurred 
during  the  first  performance  in  tbe  evening. 

The  complaint  alleges:  "That  said  fall 
and  the  injuries  resulting  therefrom  to  the 
plaintiff  were  due  solely  to  the  negligence 
of  the  defendant  In  the  care,  control,  mainto- 
nance  and  supervision  of  said  fire  show  or 
entertainment,  and  in  not  providing  plaintiff 
with  safe  and  proper  means  to  perform  said 
rescuing  act  and  In  not  providing  safe  and 
necessary  apparatus,  means  and  appliances 
for  plaintiff's  safety  while  performing  said 
rescuing  act" 

There  Is  a  singular  lack  of  evidence  In 
the  record  from  which  to  ascertain  who  are 
the  officers  and  ogents  of  the  defendant  cor- 
poration. It  does  not  appear  whether  the 
defendant  was  solely  engaged  in  producing 
"Fighting  the  Flames,"  or  whether  such 
show  was  one  of  many  maintained  by  it.  It 
does  appear  that  a  person  named  McCarthy 
bad  charge  of  the  fire  show,  but  that  another 
person  named  Murphy  had  charge  In  part, 
and  that  one  De  Jaegers  paid  the  performers. 
It  does  not  appear  what  relation  these  three 
persons  or  either  of  them  bore  to  tbe  defend- 
ant as  a  corporation.  They  were  apparently 
members  of  tbe  troupe  giving  tbe  show,  as 
distinguished  from  the  officers  of  the  cor- 
poration. It  is  more  apparent  or  at  least 
probable,  that  they  were  Immediately  con- 
nected with  those  engaged  in  giving  the  per- 
formance Instead  of  with  the  corporation, 
because  it  appears  that  at  some  time  after 
the  accident  tbe  plaintiff,  who  confessedly 
had  nothing  whatever  to  do  with  the  corpo- 
ration, became  chief  of  the  fire  show.  Tbe 
plaintiff  testified  that  In  1904,  after  be  had 
been  employed  for  some  time  as  a  driver  of 
tbe  horses  attached  to  the  fire  engine,  he 
bad  a  conversation  with  McCarthy  and  De 
Jaegers  and  was  asked  to  do  the  part  sub- 
sequently done  by  him  In  the  rescuing  act 
and  was  offered  fifty  cents  for  each  per- 
formance. He  further  testified:  "I  was  to 
get  tbe  best  manila  hemp  rope  to  be  furnish- 
ed by  the  firm  In  Murray  street  as  used  to 
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furnish  the  rope  for  the  firemen  In  New 
York."  He  testified  that  McCarthy  made 
that  statement  and  that  he  also  said  that 
the  rope  used  was  a  manlla  hemp  rope.  The 
plaintiff  testified  that  the  rope  first  used 
by  him  was  a  hemp  rope  and  that  he  knew 
a  good  rope  when  be  saw  It.  The  rope  first 
used  by  him  was  continued  In  use  for  five 
or  Biz  days  and  then  another  kind  of  rope 
not  as  strong  as  manlla  hemp  rope  was  used. 
A  large  quantity  of  the  new  rope  was  pur- 
chased. It  was  In  charge  of  the  storeroom 
keeper  who  testified:  "I  know  the  method 
employed  to  test  that  rope  before  these  acts 
were  performed.  The  minute  the  rope  was 
put  there  I  generally  cut  It  up  in  pieces  of 
the  necessary  length  and  put  everybody  on 
that  could  get  hold  of  it— all  the  idle  men 
around  there,  to  stretch  this  rope  •  •  * 
and  put  it  away  till  it  was  required."  He 
further  testified:  "When  new  it  will  stand 
a  strain  of  one  thousand  pounds  or  more 
without  any  trouble  and  leave  a  margin  of 
safety."  The  plaintiff  also  testified  that  the 
rope  "running  over  this  hook  would  wear  it, 
bum  it,  dry-bum,"  and  that  he  was  getting 
a  new  rope  every  four  or  five  days.  He  tes- 
tified that  he  did  not  have  time  personally 
to  test  the  rope,  but  during  the  time  he  was 
engaged  as  a  performer  in  the  rescue  act  he 
saw  the  rope  tested  six  times  by  several  men 
putting  their  weight  on  the  rope  as  it  hung 
from  the  window. 

The  plaintiff  could  not  have  had  more 
than  about  4  or  5  different  ropes  during  the 
20  days  in  wtdch  he  was  engaged  in  the 
performance.  He  had  been  engaged  as  a 
fireman  and  as  a  performer  in  fire  shows 
for  years,  and  knew  a  manlla  hemp  rope 
when  he  saw  it.  He  continued  giving  the 
performance  for  150  to  330  times  with  ropes 
that  be  must  have  known  were  not  manlla 
hemp  ropes,  and  thereby  acquiesced  in  the 
use  of  such  ropes.  Even  If  manlla  hemp 
rope  had  at  all  times  been  used,  it,  like  other 
rope,  would  soon  become  unsafe.  The  con- 
tinued safety  of  the  plaintiff  depended  more 
upon  care  and  Judgment  In  determining  when 
the  rope  used  had  been  so  worn  or  dry-burn- 
ed as  to  make  It  unsafe,  than  upon  the  kind 
or  quality  of  rope  used.  So  far  as  appears 
from  the  record,  except  In  the  one  instance 
when  the  accident  occurred,  the  rope  In  use 
at  that  time  lasted  as  well  as  manlla  hemp 
rope.  The  plaintiff's  safety  in  descendln;^ 
the  rope,  so  far  as  it  depended  upon  the  rope 
Itself,  rested  in  the  vigilance  of  the  plain- 
tiff's coemploy^s  and  fellow  servants.  He 
testified  that  there  were  34  men  working 
there,  and  that  any  of  them  might  change 
the  rope.  This  action  is  not  brought  under 
the  employer's  liability  act,  but  rests  wholly 
upon  the  common  law.  We  repeat  that  it 
does  not  appear  that  McCarthy  or  either  of 
the  other  persons  mentioned  in  the  record 
was  an  officer  or  unqualified  representative 
of  the  defendant. 

[1]  The  principle  upon  which  actions  are 


allowed  against  a  master  by  his  servant  is 
the  obligation  resting  upon  the  former  to 
provide  adequate  and  safe  appliances,  and 
such  as  are  usual  in  the  particular  business 
in  which  the  servant  is  employed.  That  Is 
a  duty  Implied  from  their  contract,  and  the 
failure  of  the  master  in  that  duty  leaves  him 
responsible  to  the  servant  for  injuries  accru- 
ing. 

[2]  But  if  the  master  has  performed  his 
duty  in  that  respect  the  servant  takes  all 
the  risks  Involved  in  the  work  in  which  he 
is  engaged,  and  of  his  own  and  his  fellow 
servant's  negligence.  Hudson  v.  Ocean 
Steamship  Co.,  110  N.  T.  625,  17  N.  E.  342. 

This  court.  In  the  opinion  in  Vogel  v.  Amer- 
ican Bridge  Company,  180  N.  T.  873,  376, 
376,  73  N.  E.  1,  270  U  R.  A.  725,  referring 
to  the  facts  in  that  case,  say:  "The  fore- 
man, or  'boss  of  the  job,'  as  he  is  called, 
was  one  McMahon,  a  competent  man,  and 
the  workmen  were  under  his  directions. 
His  authority  comprehended  the  management 
of  the  work  and  the  employment,  or  dis- 
charge, of  the  workmen  on  the  job.  At  the 
time  the  accident  occurred,  the  men  were  en- 
gaged in  raising  one  of  the  trusses  to  an 
upright  position ;  in  order  thereafter  to  raise 
It  Into  Its  place  in  the  roof.  This  was  effect- 
ed by  a  rope  attached  to  the  peak  of  the 
truss,  which  ran  to  the  block  and  tackle  of 
a  pole,  or  derrick.  A  rope,  which  lay  upon 
the  ground,  being  examined  by  some  of  the 
men,  was  rejected  by  them,  as  not  t>eing 
strong  enough.  They  proceeded  to  the  tool- 
house  to  get  another  rope  and,  having  been 
asked  by  the  foreman  their  purpose,  were 
told  by  blm  to  ^o  back  and  use  the  one  they 
had;  saying:  'It  is  strong  enough.'  They 
did  so  and  made  the  rope  fast.  Before  th« 
truss  was  raised  into  position,  the  rope  broke 
and  the  truss  f^U  upon  the  plaintiff  and 
broke  his  leg."  The  court  in  that  opinion  fur- 
ther say:  "Under  the  rule,  as  settled  In  this 
court  in  a  number  of  cases,  more  or  less  sim- 
ilar to  this  in  the  cardinal  facts,  the  serv- 
ant, in  the  work  upon  which  the  master 
employs  him,  assumes  as  part  of  the  ordi- 
nary risks  attendant  upon,  or  implied  from 
the  nature  of,  the  work,  such  as  arise  from 
the  possible  negligence  of  competent  fellow 
servants.  Qulgley  v.  Levering,  167  N.  T.  58 
[60  N.  B.  276,  54  li.  R.  A.  62]."  McConnell 
v.  Morse  I.  W.  &  D.  D.  Co.,  187  N.  Y.  341, 
346,  80  N.  B.  190,  10  L.  R.  A.  (N.  S.)  419. 

In  this  case  the  rope,  regardless  of  qual- 
ity, would  sooner  or  later,  become  unsafe 
for  plaintiffs  use.  The  amount  of  wear  or 
dry-burning  of  the  rope  depended  upon  the 
condition  of  the  atmosphere  and  the  way  the 
rope  was  wound  about  the  hook  and  used 
by  the  plaintiff  in  descending  thereon.  No 
one  knew  this  better  than  the  plaintiff. 
There  was  in  the  storeroom  at  all  times  a 
quantity  of  new  rope  cut  in  the  right  lengths 
for  use.  It  was  the  duty  of  those  engaged 
In  the  show  as  the  plalntUTs  fellow  serv- 
ants  and  coemployfis  to  maintaia  socSi  an 
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Inspection  of  the  rope  In  use  from  time  to 
time  as  to  prevent  its  use  after  It  Iiad  be- 
come unsafe.  The  negligence.  If  any,  was  In 
their  failure  to  perform  that  duty. 

[3]  It  does  not  appear  that  the  defendant 
failed  to  provide  the  plaintiff  with  reason- 
ably safe  and  proper  means  to  perform  his 
rescuing  act,  or  with  reasonably  competent 
fellow  employes  and  performers. 

The  judgment  should  be  reversed  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

CULIiEN,  C.  J.,  and  GRAY,  VANN,  WIL- 
LARD  BARTLETT,  and  HISCOCK,  JJ., 
concur.    COLLIN,  J.,  dlssehta. 

Judgment  reversed,  etc. 


OOa  N.  T.  414.) 
CARSON  T.  VILLAGE  OF  DRESDEN. 

(Court  of  Appeals  of  New  York.    June  16, 
1911.) 

1.  Municipal  Corporations  ({  812*)— Toais 
— Presentation  of  Claim. 

Under  Village  Law  (I^aws  1897,  c.  414)  I 
322,  providing  that  no  action  sliall  be  maintain- 
ed against  a  village  for  damages  for  personal  in- 
juries unless  a  verified  statement  of  the  nature 
of  the  claim  and  the  time  and  place  at  which 
such  injury  is  alleged  to  have  been  received 
shall  have  .been  filed,  a  statement  of  claim 
which  merely  recited  plaintiff  was  injured  upon 
a  certain  street,  which  was  over  three-fourths 
of  a  mile  long,  but  did  not  state  at  what  point 
thereon,  was  Insufficient 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cbnt  Dig.  H  1701,  1702;  Dec. 
Dig.  i  812.*] 

2.  Trial    ({  35*)— Admissions  —  Admissions 
OF  Attobnets— Effect. 

In  an  action  against  a  village  for  personal 
injuries  received  from  a  defective  sidewalk,  the 
oral  admission  by  the  defendant's  counsel  that 
the  statement  of  claim  was  filed  and  served  as 
alleged  in  the  complaint  is  not  an  admission  of 
the  sufficiency  of  the  statement 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  J  88;   Dec  Dig.  §35.*] 

8.  Municipal  Cobpobations  (8  812*)— Tobtb 
—Statements  of  Claim— Necessity. 

Under  Village  Law  (Laws  1897,  c.  414)  S 
322,  providing  that  no  action  for  personal  in- 
juries shall  be  maintained  unless  a  verified 
statement  shall  have  been  filed,  proof  of  the 
filing  of  such  statement  is  a  condition  precedent 
to  recovery. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  1697;  Dec.  Dig.  $ 
812.*] 

Appeal  from  Supreme  Court,  Appellate  Di- 
tIsIod,  Fourth  Department 

Action  by  Flora  Carson  against  the  Vil- 
lage of  Dresden.  From  a  judgment  of  the 
Appellate  Division  (137  App.  DW.  927,  122 
M.  Y.  Supp.  1123),  sustaining  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed  and 
remanded. 

W.  Smith  O'Brien,  for  appellant.  M.  A. 
Leary,  for  respondent 


GRAY,  J.  [1]  The  plaintiff  brought  this 
action  against  the  defendant  to  recover  dam- 
ages; claiming  to  have  sustained  pers6nal 
Injuries  in  falling  upon  a  defective  sidewalk. 
She  had  a  verdict  in  her  favor,  and  the  judg- 
ment entered  thereon  has  been  affirmed  by 
the  Appellate  Division  (137  App.  Div.  927, 122 
N.  Y.  Supp.  1123).  Upon  the  defendant's  ap- 
peal to  this  court,  several  questions  have 
been  presented;  but  the  only  one  which  de- 
mands consideration  relates  to  the  sufficien- 
cy of  the  statement  of  the  plaintiff's  claim 
filed  with  the  village  clerk.  The  statute  (Vil- 
lage Law,  {  322,  L.  1897,  c  414)  provides  that 
"no  action  shall  be  maintained  against  the 
village  for  damages  for  a  personal  Injury 
•  •  •  unless  a  written  verified  statement 
of  the  nature  of  the  claim  and  of  the  time 
and  place  at  which  such  Injury  Is  alleged  to 
have  been  received  shall  have  been  filed,"  etc. 
The  plaintiff  alleged  In  the  complaint  that 
such  a  statement  following  the  language  of 
the  statute,  was  filed.  The  defendant's  an- 
swer admitted  that  "a  statement  of  plalntllTs 
alleged  claim  against  defendant  was  filed"; 
but  denied  "that  such  statement  was  suffi- 
cient under  the  statute."  On  the  trial,  the 
plaintiff  did  not  offer  in  evidence  the  state- 
ment ;  but  the  defendant  at  the  conclusion 
of  the  plalntllTB  case,  put  it  in  evidence 
and  based  a  motion  for  a  nonsuit  upon  its 
inadequacy  under  the  requirements  of  the 
village  law.  The  motion  was  dented,  and  the 
ruling  was  excepted  to.  The  statement  was 
addressed  to  the  trustees  and  village  clerk 
and  read  as  follows:  "I  claim  a  cause  of 
action  against  said  village  of  Dresden  for 
$5,000,  by  reason  of  defects  In  a  sidewalk  In 
said  village  on  Seneca  street,  and  the  follow- 
ing is  a  statement  of  such  cause  of  action: ' 
On  the  12th  day  of  January,  1907,  I  was 
walking  along  said  street  and  stepped  upon 
a  plank  which  was  loose,  and  my  feet  went 
into  a  bole;"  continuing  by  stating  the  na- 
ture of  her  fall  and  consequent  Injury.  This 
statement  of  the  plalntlfTs  claim  was  not  a 
compliance  with  the  provision  of  the  village 
law ;  for  it  failed  to  give  any  description  of 
the  place  where  the  accident  happened.  Sen- 
eca street  Is  three-quarters  of  a  mile  In 
length,  and  this  notice  does  not  give  the 
slightest  Indication  upon  which  side  of  the 
street,  or  In  what  part  of  it,  the  plaintiff  fell. 
As  we  held  In  the  case  of  Purdy  v.  City  of 
New  York,  193  N.  Y.  521,  623,  86  N.  E.  560, 
661,  the  statute  requires  "such  a  statement 
as  will  enable  the  municipal  authorities  to 
locate  the  place  and  fix  the  time  of  an  acci- 
dent." In  that  case  a  notice  was  held  to  be 
fatally  defective,  which  stated:  "Whilst  walk- 
ing along  the  sidewalk  on  Mllford  street 
borough  of  Brooklyn,  In  the  nighttime,  I 
was  caused  to  fall  Into  an  opening,  gully,  or 
trench  running  across  said  sidewalk,"  etc. 
There  was  even  an  attempt  at  greater  par- 
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tlcnlarlty  than  In  this  case,  in  referring  to 
the  .trench ;  but '  It  was  held  that,  with  a 
street  a  mile  in  length,  such  a  statement,  not 
fixing  the  side  of  it,  or  a  point  in  it,  had  fail- 
ed to  comply  with  the  law.  The  statute  was 
not  intended  to  make  difficult  the  recovery 
t)f  any  Just  claim  for  damages;  It  was  in- 
tended, to  protect  the  municipality,  as  far  as 
reasonably  possible,  by  requiring  that  a  no- 
tice of  the  claim  be  given,  which  shall  ap- 
prise it  sufficiently  for  the  purposes  of  an 
investigation  by  its  officials  into  the  merits. 
There  was  no  reason  for  the  plaintiff's  fail- 
ure to  comply,  at  least  substantially,  with 
the  statute  and  for  her  filing  so  vague  a 
statement  of  the  occurrence. 

[2]  It  is  contended,  however,  by  the  plain- 
tiff that  the  defendant  had  stipulated  away 
its  right  to  object  to  the  sufficiency  of  the 
statement  of  her  daim.  Upon  the  opening 
of  the  trial  this  toolc  place:  The  plalnUEf's 
counsel  "offered  in  evidence  the  following  ad- 
mission and  stipulation  (sic)  from  the  record 
made  ui)on  the  trial  of  this  action  when  it 
was  tried  the  first  time,  in  the  following 
words:  Mr.  Leary:  Will  it  be  admitted  that 
a  written  verified  statement  of  the  nature  of 
the  claim  In  suit,  and  the  time  when  and  the 
place  where  the  Injury  was  received,  was 
filed  with  the  village  clerk  as  required  by 
statute  within  six  mouths  after  the  cause 
of  action  had  accrued,  and  that  the  action 
was  not  commenced  uutil  after  the  expiration 
of  thirty  days  after  the  claim  was  filed,  but 
was  commenced  within  a  year  after  the  cause 
of  action  had  accrued?  Mr.  O'Brien:  We  ad- 
mit the  filing  and  service  of  the  notice  as  al- 
leged in  the  complaint,  and  that  the  action 
was  commenced  within  the  time  stated  there- 
in." Thereupon  the  defendant's  counsel  stat- 
ed that  he  did  "not  admit  the  notice  was  a 
compliance  with  the  statute."  The  trial 
court  held  with  the  plaintiff,  that  the  stipula- 
tion was,  and  remained,  effective  as  a  walv- 
er.  In  so  holding  the  court  erred.  I  think 
that  the  admission  of  defendant's  counsel, 
relied  upon,  was  no  broader  than  a  conces- 
sion as  to  the  filing  and  service  of  the  state- 
ment, as  th6  complaint  had  alleged,  and  that 
was  not  a  waiver  of  the  right  to  object  to 
Its  sufficiency  under  the  statute.  The  filing 
of  the  statement  was  a  condition  precedent 
to  the  maintenance  of  the  action.  "No  action 
shall  be  maintained  •  •  •  unless  a  writ- 
ten verified  statement  •  •  •  shall  have 
been  filed,"  is  the  language  of  section  322  of 
the  Tillage  law,  and  that  makes  it  essential 
to  the  cause  of  action  that  the  statement,  as 
prescribed,  be  alleged  and  proved. 

[3]  The  provision  is  prohibitire  of  a  re- 
covery until  performance  be  shown.  Winter 
V.  City  of  Niagara  Falls,  190  N.  T.  198,  82 
N.  E.  1101,  123  Am.  St  Rep.  540;  Curry  v. 
City  of  Buffalo,  135  N.  T.  366,  32  N.  E.  80; 
Reining  v.  City  of  BuflTalo,  102  N.  Y.  308,  S 


N.  E.  792.  If  we  might  assume  that  the  de- 
fendant's counsel  could  waive  the  require- 
ment of  the  statute,  as  to  which  I  have  grave 
doubts,  there  still  remains  the  insuperable 
difficulty  that  the  admission  of  "filing  and 
service  of  the  notice  as  alleged  In  the  com- 
plaint" was  not  effective  for  anything,  if  the 
statement  itself  was  Insufficient  in  law. 
That  Is  to  say,  the  admission  left  It  stlU  to 
be  determined  as  a  question  of  law  whether 
the  statement  alleged  In  the  complaint  to 
have  been  filed  was  a  sufficient  compliance 
with  the  statute. 

I  advise  that  the  Judgment  of  the  Appe- 
late Division  and  of  the  Trial  Term  should 
be  reversed,  and  that  a  new  trial  be  ordered, 
with  costs  to  abide  the  event. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  HISCOCK,  and  COLLIN,  JJ, 
concur. 

Jndgm«it  reversed,  etc. 

(MJ  N.  T.  602) 

In  re  EZ)ELMUTH. 

EDELMUTH  v.  PRENDERGAST,  Comp- 
troUer. 

(Court  of  Appeals  of  New  York.    Jane  13, 
1911.) 

1.  ElMiNENT  Domain  (S  247»)— Damages— In- 

TE  BEST— Demand. 

An  award  of  damages  for  closing  a  street 
docs  not  bear  interest  until  after  demand  for 
payment. 

fEd.  Note.— For  other  canes,  see  Ehnincnt  Do- 
main, Cent.  Dig.  i  640;  Dec.  Dig.  I  247.*] 

Z  Eminent  Domain  (§  247*)— Damages— Al- 
lowance OF  INTEBEST— Demand. 

An  appeal  from  an  order  of  confirmation  of 
an  award  docs  not  stay  the  right  to  demand 
payment  of  the  award  so  as  to  make  it  bear 
interest  from  demand. 

[Ed.  Note.— Kor  other  cases,  see  E^minent  Do- 
main, Cent.  Dig.  i  <H1;  Dec.  Dig.  {  217.*] 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Application  by  Henry  Edelmuth,  as  ex- 
ecutor of  Adolph  E^delmuth,  deceased,  for  a 
peremptory  writ  of  mandamus  to  William  A. 
Prendergast  as  Comptroller  of  the  City  of 
New  York.  From  an  order  of  the  Appellate 
Division  (142  App.  Div.  785,  127  N.  Y.  Supp. 
445)  reversing  an  order  directing  the  Issu- 
ance of  a  peremptory  writ  the  applicant  ap- 
peals. Order  of  Appellate  Division  reveiaed, 
and  order  of  Special  Term  modified. 

See,  also,  128  N.  Y.  Supp.  1121. 

Benjamin  Trapnell,  for  appellant  Ardil- 
bald  R.  Watson,  Corp.  Counsel  (Joel  J. 
Squier,  of  counsel),  for  respondent 

PER  CURIAM.  [1]  The  award  to  the  re- 
lator did  not  bear  interest  until  after  a  de- 
mand made  on  the  comptroller  for  its  pay- 
ment 
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[J]  The  appeal  from  the  order  of  conflrma- 
tion  did  not  stay  relator's  right  to  make  such 
demand,  but  the  demand  made  on  July  10, 
1010,  was  In  onr  opinion  sufficient.  There- 
fore the  relator  Is  entitled  to  Interest  on 
the  award  from  30  days  after  that  date  until 
the  award  be  paid. 

The  order  of  the  Appellate  DMslon  should 
be  reversed  and  that  of  Special  Term  modi- 
fled,  so  as  to  direct  that  a  peremptory  writ 
of  mandamus  Issue  directed  to  the  respond- 
ent, commanding  him  to  pay  the  award  made 
to  the  relator,  with  Interest  from  August  10, 
1910,  until  the  date  of  payment  thereof,  with- 
out costs  to  either  party  In  any  court. 

CULLEN,  C.  J.,  and  GRAI,  HAIGHT, 
WERNER,  WILLARD  BARTLETT,  CHASB 
•nd  COLXiIN,  JJ.,  concur. 

Ordered  accordingly. 

(an  N.  T.  Ml) 
OORHAM  CO.  T.  UNITED  BNGIKBEIU 

ING  ft  CONTRACTING  CO. 

(Court  of  Appeals  of  New  York.    Jane  13, 

1911.) 

\.  Afpbai,  and  Ekbob  (f  1057*)  —  Habhuss 
EnaoE— Admission  of  Evidenci:. 

In  suit  for  breaking  a  contract  to  construct 
a  foundation,  any  error  in  permitting  plaintiff 
to  sliow  that  the  contractor  who  did  the  woric 
refused  to  reduce  his  bid  was  harmless,  where 
there  was  competent  evidence  that  the  work 
was  worth  that  amount. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  t  1057.*] 

2.  DAMAOEB  (J  175»)— EVIDBNCB. 

In  a  suit  for  breaking  a  contract  to  con- 
struct a  foundation.  It  was  improper  to  receive 
evidence  of  a  bid  for  the  work  materially  ex- 
ceeding the  price  at  which  it  was  actually  done 
to  show  the  reasonable  price :  the  accuracy  and 
the  reasonableness  of  the  bid  not  being  verified 
by  other  evidence. 

[Ed.  Note;— For  other  cases,  see  Damages, 
Dec.  Dig.  $  175.»] 

8.  CoNTEACTs  (8  849*)  —  Judicial  Pbooeed- 

INGS— ADMTS.SIB1LTTT. 

In  a  suit  for  breaking  a  contract  to  con- 
struct a  foundation  under  an  existing  building, 
evidence  of  proceedings  by  the  city  aitainst  tlie 
owners  to  compel  the  work  was  inadmissible 
against  the  contractor  to  show  that  safety  of 
the  building  would  be  promoted  by  the  founda- 
tion ;  he  not  being  a  party  to  such  proceedings. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  S  .•?49.»] 

<  Action  (J  16»)— "In  Rem." 

A  proceeding  **ln  rem"  is  prosecuted 
against  a  "thing,"  instead  of  a'  person.  The 
court  acquires  jurisdiction  by  possession  of  the 
subject-matter,  rather  than  by  service  of  pro- 
cess on  some  person. 

[Ed.  Note.— For  otlier  cases,  see  Action,  Dec. 
Dig.  I  16.» 

For  other  definitions,  see  Words  and  Phrases, 
ToL  4,  pp.  3481-3483 ;   vol.  8,  p.  7684.] 
R.  Hkalth  (S  32*)— BtriLDiNO»— Pbooebdings 

TO  Make  Safe — Nature. 

A  proceeding  by  a  city  to  compel  owners  of 
•  lot  and  a  building  thereon  to  make  the  latter 
safe  is  not  in  rem. 

[Ed.  Note.— For  other  cases,  see  Health,  Dec. 
Dig.  S  32.*] 


6.  Appkai.  and  Erbob  ((  1057*)  — Habmlxss 
Ebrob— Exclusion  or  EyioKNOB. 

In  a  suit  for  breaking  a  contract  to  con- 
stnict  a  foundation  under  an  existing  building 
to  make,  it  safe  against  a  nearby  tunnel,  defend- 
ant was  not  prejudiced  by  exclusion  of  evidence 
to  show  that  when  the  contract  was  made  it 
was  expected  that  the  tunnel  would  be  con- 
structed by  surface  work,  but  that  subsurface 
construction  was  adopted,  making  the  foundsr 
tion  unnecessary,  where  he  was  permitted  to 
fully  develop  a  tneory  that  the  foundation  was 
unnscessary. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |S  4194-4199;  Dec.  Dig.  f 
1057.*] 

Appeal  from  Supreme  Court,  Appellata 
Division,  First  Department 

Action  by  the  Gorham  Company  aga|nst 
the  United  Engineering  &  Contracting  Com- 
pany. Judgment  of  the  First  Appellate  Divi- 
sion (136  App..Dlv.  038, 121  N.  T.  Supp.  1132) 
affirming  a  Judgment  for  pialntltf,  and  de- 
fendant appeals.  Reversed,  and  new  trial 
granted. 

Benjamin  N.  Cardoso,  for  appellant  Peter 
B.  Olney,  for  respondent 

HISCOCK,  J.  At  the  times  herein  Involv- 
ed, the  respondent  was  the  lessee  of  a  build- 
ing situate  at  the  southwest  corner  of  Fifth 
avenue  and  Thirty- Third  street  in  the  city 
of  New  York,  which  had  first  been  used  for 
hotel  purposes  and  later  had  been  rebuilt  for 
business  uses.  The  appellant  was  a  contrac- 
tor which  had  undertaken  the  construction 
of  the  Manhattan  crosstown  tunnel  of  the 
Pennsylvania,  New  York  &  liong  Island 
Railroad  Company,  the  route  of  which  lay 
through  Thirty-Third  street.  Originally  It 
seems  to  have  been  expected  that  this  tunnel, 
as  it  ran  by  respondent's  premises,  would  be 
constructed  by  excavation  from  the  surface 
of  the  street  and  it  was  antldpnted  that  the 
operation  might  impair  the  condition  and 
safety  of  respondent's  building.  According- 
ly, in  January,  1907,  a  contract  was  made  be- 
tween the  parties  to  this  action,  whereby  the 
appellant  among  other  things,  agreed  to 
build  a  foundation  wall  and  curtain  wall  un- 
der the  north  wall  of  respondent's  building 
on  Thirty-Third  street  No  time  was  fixed 
for  the  commencement  or  completion  of  the 
work  and  therefore  it  was  ruled  on  the  trial, 
without  objection,  that  reasonable  dispatcli 
was  required.  The  appellant  so  failed  to 
perform  or  commence  its  work  under  said 
contract  that  In  July,  1907,  this  action  was 
brought  for  its  alleged  default  and  In  Jan- 
uary, 1908,  a  new  contract  was  made  by  re- 
spondent with  another  contractor  for  the  per* 
formance  of  the  work. 

Respondent  sought  by  the  action,  amongst 
other  things,  to  recover  for  damage  to  its 
building  because  of  appellant's  failure  to  ful- 
fill its  contract  seasonably,  and  also  the  rea- 
sonable cost  of  doing  the  work  which  the 
latter  had  contracted  to  do.     On  the  trial 
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three  Issues,  amongst  others,  were  sharply 
contested  and  submitted  to  the  jury.  These 
were:  First,  whether  certain  Injuries  to  re- 
spondent's building  resulted  from  appellant's 
failure,  with  reasonable  diligence,  to  perform 
its  contract,  or  were  the  result  of  other 
causes;  second,  whether  all  of  the  work  done 
by  respondent  on  account  of  appellant's  al- 
leged default  was  necessary,  and  therefore 
chargeable  In  any  event  to  the  latter;  third, 
the  reasonable  cost  and  value  of  the  vfork 
which  respondent  did  In  making  up  for  ap- 
pellant's default. 

Three  lines  of  evidence  were  introduced  by 
respondent  and  received  to  sustain  Its  con- 
tention on  one  or  more  of  these  Issues,  all  of 
which  were  objected  to  and  are  now  serious- 
ly criticized  by  the  appellant. 

[1]  The  respondent  on  the  appellant's  alleg- 
ed default  did  not  make  a  general  advertise- 
ment for  bids  to  do  the  work  which  the  lat- 
ter had  agreed  to  do,  but  requested  two  con- 
tractors to  submit  bids.  One  of  these  was  a 
man  named  Brown,  who  subsequently  did 
the  work.  One  of  respondent's  officers  was 
allowed  to  testify  In  substance  that  after 
Brown  had  made  his  bid  he  was  invited  to 
respondent's  oflSce,  and  there  the  officer  in 
question  attempted  to  persuade  him  to  re- 
duce the  amount  of  his  bid;  that  Brown  de- 
clined to  do  this,  except  by  a  small  sum,  on 
the  ground  that  be  could  not  afTord  to  do  the 
work  for  less,  and  that  thereupon  the  bid 
was  accepted.  Appellant  insists  that  this 
was  an  objectionable  method  of  showing  that 
the  work  was  worth  the  sum  charged  by  the 
contractor,  and  for  which  recovery  was  sub- 
sequently had  In  this  action.  Personally,  1 
do  not  think  that  this  evidence  was  of  suf- 
ficient Importance  to  call  for  a  reversal,  even 
though  it  be  assumed  that  It  was  objection- 
able. In  the  course  of  the  trial,  Brown  and 
others  gave  evidence  tending  to  show  that 
the  work  was  worth  the  amount  charged  in 
the  bid  and  for  which  the  respondent  had  re- 
covery, and  In  view  of  this  evidence  It  is  dif- 
ficult to  see  how  the  conversation .  in  ques- 
tion could  have  produced  any  serious  result 

[2]  The  other  persons  who  submitted  a  bid 
were  a  firm  named  Fountain  &  Choate. 
Their  bid  was  offered  In  response  to  a  let- 
ter written  by  respondent's  attorneys,  and 
they  proposed  to  do  the  work  for  $55,350, 
which  was  nearly  $10,000  in  excess  of  the 
Brown  bid.  This  bid  was  received  In  evi- 
dence "only  for  the  purpose  of  going  to  the 
question  of  what  was  a  reasonable  price  for 
the  work  that  thereafter  was  allegea  to  have 
beea  done,"  and  it  is  Insisted  that  it  was  im- 
proper for  that  purpose.  I  agree  with  this 
contention.  The  accuracy  of  the  bid  and 
the  reasonableness  of  the  amount  for  which 
these  bidders  proposed  to  do  the  work  in- 
volved in  this  litigation  were  not  verified  by 
any  other  evidence  on  the  trial,  and  the  rul- 
ing, therefore,  amounted  to  this:  That  an 
unverified  bid  was  received  as  some  proof  of 


what  it  was  reasonably  worth  to  do  tbe 
work  with  which  the  appellant  was  being 
charged.  Not  only  was  the  accuracy  of  the 
bid  not  directly  verified  by  the  examination 
of  any  witnesses  on  the  trial,  but  there  was 
an  entire  absence  of  evidence  showing  cir- 
cumstances which  might  create  an  Inference 
that  it  was  a  reliable  test  and  measiirei  of 
values.  It  was  not  the  result  of  open  and 
competitive  bidding  on  very  precise  specifi- 
cations, but  was  given  In  response  to  a  pri- 
vate invitation,  which  was  somewliat  general 
in  its  description  of  the  work  to  be  done. 
Aside  from  tbe  fact  that  the  bidders'  letter 
bead  describes  them  as  "Builders,"  I  do  not 
find  any  evidence  which  showed  that  they 
were  engaged  in  this  kind  of  work.  Certain- 
ly there  is  no  evidence  showing  that  they 
were  customarily  engaged  in  doing  It,  or 
were  advantageously  equipped  for  complet- 
ing at  a  reasonable  price  such  a  contract  as 
this.  There  may  have  been  many  reasons 
which  made  then  unwilling  or  unable  to  ac- 
cept the  work  at  a  price  which  would  be  re- 
garded as  reasonable  by  those  desiring  and 
prepared  to  do  such  work.  The  very  fact 
that  on  a  contract  of  this  size  their  bid  was 
nearly  25  per  cent  higher  than  that  of 
Brown,  who  conceded  that  he  made  a  hand- 
some profit  would  seem  to  indicate  that 
their  Judgment  was  not  very  reliable,  in 
short,  there  Is  nothing  to  bring  this  evidence 
within  those  rules  which  in  exceptional  cases 
do  allow  the  price  bid  or  paid  for  an  article 
to  stand  as  some  evidence  of  Its  value,  or  to 
free  it  from  those  objections  which  ordi- 
narily apply  to  hearsay  testimony. 

[3]  Respondent  was  allowed  to  introduce 
evidence  of  a  certain  proceeding  Instituted 
by  the  superintendent  of  buildings  of  the 
dty  of  New  Tork,  addressed  to .  respondent 
as  owner  of  the  building  and  to  one  Astor 
as  owner  of  tbe  ground,  requiring  certain 
things  to  be  done  to  make  the  balldlng  safe, 
and  to  which  appellant  was  in  no  manner  a 
party.  This  proceeding  was  begun  by  a  no- 
tice served  after  commencement  of  this  ac- 
tion, stating  that  the  building  was  unsafe, 
and  that  a  survey  would  be  made  for  the 
purpose  of  ascertaining  this  fact  This  sur- 
vey was  made  by  an  inspector  and  two  ar- 
chitects, one  of  whom  was  selected  by  the  re- 
spondent and  reported  in  substance,  amongst 
other  things, '  that  the  premises  had  been 
made  "unsafe  and  dangerous  in  the  follow- 
ing respects,  to  wit:  In  that  by  reason  of 
the  excavation  of  the  tunnel  in  33rd  St," 
the  walls  were  unsafe,  and  that  the  prem- 
ises "should  be  Immediatdy  made  safe  by 
•  *  •  underpinning  the  said  westerly  por- 
tion of  the  northerly  wall  and  portions  of 
the  adjacent  cross  walls  to  solid  bottom." 
On  subsequent  application  on  notice  to  tbe 
Supreme  Court  for  the  issue  of  a  precept 
findings  were  made  of  the  dangerous  condi- 
tion of  the  premises,  as  stated  in  the  above 
survey,  and  commanding  the  superintendent 
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of  buildings  to  render  them  safe  by  doing, 
amongst  other  things,  the  underpinning  in 
said  snrrey  mentioned,  and  which  corre- 
sponded with  part  of  the  construction  for 
which  respondent  recovered  in  this  action. 
On  application  by  respondent,  it  was  per- 
mitted to  do  the  work  in  question  if  com- 
menced within  48  hours,  failing  to  do  which 
the  bureau  of  buildings  would  do  the  work, 
and  the  expense  incurred  become  a  Hen  on 
the  building.  All  of  this  evidence  was  suf- 
ficiently objected  to,  and  its  reception  Is  now 
alleged  as  serious  error. 

It  is  hardly  necessary  to  discuss  the  prop- 
osition that  this  evidence  must  have  been 
greatly  prejudicial  to  the  appellant  This 
proceeding  instituted  by  the  public  authori- 
ties of  the  city  of  New  York  alleged  and  ad- 
judicated two  of  the  important  facts  which 
respondent  was  endeavoring  to  establish, 
namely,  that  the  injuries  to  this  building 
were  caused  by  the  excavation  of  the  tunnel, 
and  that  the  safety  of  the  building  would  be 
promoted  by  doing  part  of  the  work  which 
appellant  had  undertaken  to  do.  It  is  dif- 
ficult to  see  how  any  class  of  evidence  could 
have  been  more  potential  than  this  was  in 
convincing  the  jury  that  respondent  was 
right  upon  at  least  tVo  of  the  important  is- 
sues involved  in  its  controversy  with  the 
appellant  The  only  question  whldi  affords 
any  opportunity  for  debate  is  the  one  wheth- 
er the  evidence  was  competent  and  the  de- 
cision of  that  one  does  not  seem  to  me  to 
be  Involved  in  any  considerable  doubt 

The  counsel  for  the  respondent  attempts  to 
maintain  the  competency  of  the  evidence  by 
the  argument  that  the  proceeding  was  one 
in  rem,  and  therefore  binding  on  the  ap- 
pellant although  not  In  any  manner  a  party 
thereto,  but  in  my  opinion  this  theory  can- 
not be  sustained. 

[4]  The  proceeding  was  not  one  in  rem. 
It  would  be  difficult  and  it  Is  unnecessary, 
to  define  with  accurate  completeness  such  a 
proceeding,  but  there  are  certain  essential 
features  thereof  which  we  may  bring  to 
mind  for  the  purpose  of  testing  the  proceed- 
ings which  are  now  before  us.  Such  a  pro- 
ceeding, as  its  name  implies,  is  prosecuted 
against  a  "thing,"  instead  of  a  person.  The 
court  acquires  jurisdiction  by  possession  of 
this  subject-matter,  rather  than  by  a  recog- 
'  nized  and  effective  service  of  process  on  some 
person.  By  virtue  of  this  possession,  It  de- 
termines facts  whereon  it  pronounces  judg- 
ment, which,  operating  upon  and  through  the 
thing  In  its  possession,  is  conclusive  upon  all 
persons  having  an  interest  therein,  although 
not  served  with  process. 

"It  is  a  distinguishing  peculiarity  of  a  pro- 
ceeding In  rem  that  the  jurisdiction  of  the 
court.  In  the  particular  case,  rests  merely 
upon  the  seizure  or  attachment  of  the  prop- 
erty. No  personal  notice  to  any  Individual  Is 
required.  The  res,  being  brought  within  the 
jurisdiction  of  the  court  becomes  subject  to 
its  adjudication,  and  all  parties  Interested 


are  supposed  to  be  duly  apprised  of  the  pro- 
ceedings by  the  mere  taking  of  the  property, 
or  by  the  usual  proclamation  or  published 
notice.  This  jurisdiction  empowers  the  court 
to  adjudicate  upon  the  status  of  the  res,  or 
to  order  it  to  be  disposed  of  In  a  given  way, 
according  to  the  object  of  the  action."  Bladi 
on  Judgments,  f  794. 

If  the  proceeding  before  us  were  of  the 
character  thus  described,  it  naturally  would 
have  been  prosecuted  by  taking  possession  of 
the  property  in  question,  and  this  seizure 
would  have  been  followed  by  an  adjudication 
that  the  property  was  unsafe,  with  direc- 
tions for  its  demolition  or  repair,  and  no  per- 
sonal service  of  notice  of  the  various  steps. 
Including  application  for  judgment  would 
have  been  required  or  considered  appropri- 
ate. 

[S]  As  a  matter  of  fact,  the  proceeding  was 
entirely  different  from  such  an  one  as  has 
be^i  outlined.  It  was  entitled  "In  the  Mat- 
ter of  the  Application  of  the  City  of  New 
York  against  the  Unsafe  Building  Number 
334  Fifth  Avenue,  John  Jacob  Astor,  Owner 
of  Ground,  Gorham  Manufacturing  Company, 
Owner  of  Building."  No  possession  was  tak- 
en of  the  building.  Instead  thereof,  the  pro- 
ceedings were  commenced  with  a  notice  in- 
dorsed "Notice  of  Survey  and  Summons," 
directed  to  "the  above-named  persons,"  which 
was  personally  served,  and  "required"  them 
to  do  certain  things.  As  has  already  been 
stated,  this  notice  was  followed  by  a  sar- 
vey  in  which  the  defendant  parties  partici- 
pated. Thereafter  personal  notice  was  giv- 
en to  the  parties  interested  of  an  application 
on  this  survey  to  a  term  of  the  Supreme 
Court  for  a  precept  On  the  return  of  this 
notice,  the  parties  appeared,  "and,  the  Issues 
raised  by  said  report  or  survey  having  been 
tried,"  the  court  made  findings  and  directed 
that  a  precept  should  issue,  directing  cer- 
tain things  to  I>e  done  for  the  purpose  of 
making  the  building  safe,  and,  in  case  of  de- 
fault of  the  owner  or  lessee  to  act,  the  pub- 
lic authorities  were  authorized  to  take  the 
necessary  steps;  the  building  becoming  sub- 
ject to  a  lien  for  the  expenses. 

Without  going  further  into  the  details  of 
the  proceeding,  and  without  dwelling  longer 
upon  those  which  have  been  stated,  it  seems 
clear  that  this  was  not  a  proceeding  in  rem. 
It  lacked  the  most  characteristic  features  of 
such  a  proceeding  as  they  have  already  been 
defined ;  and,  on  the  other  hand,  it  was  mark- 
ed by  those  features  of  jurisdiction  acquired 
by  personal  service  of  notice  upon  the  par- 
ties interested  of  each  step  leading  up  to  the 
final  determination  which  belong  to  a  pro- 
ceeding in  personam. 

On  proper  analysis,  the  proceeding  appears 
to  have  been  one  Instituted  under  statutes 
founded  on  the  police  power,  on  notice  to 
the  parties  claimed  to  be  guilty  of  a  viola- 
tion of  the  law  for  the  purpose  of  abating 
the  violation,  and  I  know  of  no  authority 
which  makes  tue  record  of  such  a  proceed- 
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Ing  erldoice  In  a  private  controversy  be- 
tween one  of  the  parties  and  a  stranger. 

In  BegUn  r.  Metropolitan  Life  Ins.  Co.,  173 
N.  X.  374,  876,  66  N.  K.  102,  the  court  had 
before  it  the  question  whether  records  of 
the  board  of  health  of  thie  city  of  Albany, 
showing  that  the  ancestor  of  the  insured  died 
of  a  certain  disease,  were  admissible;  it  be- 
ing relevant  to  prove  that  such  ancestor  did 
In  fact  die  of  the  disease  mentioned  in  such 
records.  By  the  statute  In  that  case,  the 
records  were  expressly  made  prima  facie  evi- 
dence of  the  facts  therein  set  forth,  but  nev- 
ertheless they  were  held  to  be  incompetent  as 
evidence;  Judge  Haight,  for  the  court,  say- 
ing: "This  statute  was  a  police  regulation, 
required  for  public  purposes,  and  became 
prima  fade  evidence,  so  far  as  concerns 
questions  arising  under  its  provisions  which 
Involve  public  rights.  But  we  think  it  was 
not  the  intention  of  the  Legislature  to  change 
the  common-law  rule  of  evidence  in  contro- 
versies of  private  parties  growing  out  of 
contract,  and  that  the  provisions  of  the  stat- 
ute should  not  be  construed  as  applicable  to 
such  cases." 

[8]  It  is  also  urged  by  the  appellant  that 
the  court  erred  in  excluding  certain  evidence 
offered  by  it  As  has  been  stated,  the  tun- 
nel constructed  through  Thirty-Third  street 
was  built  without  opening  the  surface  of  the 
street,  but  by  subsurface  tunneling,  and  it 
was  urged  by  the  appellant  that  with  this 
form  of  construction  walls  such  as  it  agreed 
by  its  contract  to  build  would  have  endan- 
gered, rather  than  promoted,  the  safety  of 
respond^it's  building.  In  explanation  of  the 
contract  which  it  did  make  for  the  erection 
of  such  walls,  and  to  avoid  as  urged  an  ap- 
parent inconsistency  between  the  contract 
and  its  defense,  it  endeavored  to  show  at 
various  points  on  the  trial  that  at  the  time 
when  the  contract  was  made  it  was  ex- 
pected that  the  tunnel  would  be  constructed 
by  excavations  from  the  surface  of  the  street, 
and  that  under  this  form  of  construction  the 
proposed  walls  would  have  been  helpful,  and 
it  claims  that  It  was  error  to  exclude  this 
evidence.  I  do  not  think,  however,  that 
these  rulings  involved  any  such  degree  of 
error  as  would  call  for  a  reversal  of  the 
Judgment  The  appellant  was  permitted  to 
develop,  as  far  as  desired,  its  theory  that  with 
a  subsurface  tunnel  construction  the  walls 
proposed  by  the  contract  would  not  have  been 
serviceable,  and  I  think  it  did  sufficiently  ap- 
pear, for  any  purpose  of  explanation,  that 
at  the  time  the  contract  was  made  excava- 
tion from  the  surface  of  the  street,  rather 
than  subsurface  tunneling,  was  contemplated. 

I  recommend  that  the  Judgment  be  revers- 
ed and  a  new  trial  granted,  costs  to  abide 
event 

GBAT,  J.  I  concur  with  my  Brother  HIS- 
COCK  In  the  conclusion  which  he  reaches 


that  there  should  be  a  new  trial  of  this  ac- 
tion; but  it  Is  upon  the  sole  ground  that 
it  was  error  to  admit  in  evidence  the  pro- 
ceeding instituted  by  the  superintendent  of 
the  buUding  department  against  the  plaintiff 
and  its  lessor.  The  proceeding  was  personal 
as  against  them;  and  the  error  In  making  it 
a  part  of  the  plaintilTs  case  cannot  be  said 
to  have  been  without  prejudice  to  the  de- 
fendant Inasmuch  as  the  proceeding  had  de- 
termined a  fact  of  serious  Importance.  The 
evidence  was  not  necessary  to  make  out  a 
case  under  the  contract  sued  upon.  I  think 
that  the  defendant  is  entitled  to  a  new  trial, 
in  which  the  case  may  be  submitted  to  the 
Jury  without  this  prejudicial  evideno& 

CULLEN,  0.  J„  and  VANN,  CHASE,  and 
COLLIN,  JJ.,  concur  with  HISCOCK,  J. 
GRAY,  J.,  concurs  in  result  in  memorandum, 
with  whom  WILLARD  BARTLETT,  J,  con- 
curs. 

Judgment  reversed,  etc 


(m  N.  T.  m) 

HASBROUCK  v.  NEW  YORK  CENT.  &  H. 
R.  R.  CO. 

(Court  of  Appeals  of  New  York.   Jane  13,  lOlL) 

1.  CaBRIEBS    (§   408*)— PASSEIfOBRS— Baooaok 
— AcnoH— EJVIDBHCB. 

Evidence,  in  an  action  for  the  loss  of  arti- 
cles from  a  passenger's  suit  case,  which  had 
been  delivered  to  defendant's  trainman  to  help 
her  off  the  train,  held  suflScient  to  sustain  a 
finding  that  the  trainman  was  acting  within  his 
duty  in  taking  the  suit  case. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  408.*] 

2.  Carribbs  (IS  287,  303*)— Passenqebs— Tak- 
ing UP  Passengers. 

The  duty  to  assist  passentrers  boarding  or 
alighting  from  trains  carries  with  it  as  an  inci- 
dent, under  reasonable  circumstances,  the  duty 
to  assist  a  lady  traveling  with  heavy  hand  bag- 
gage. 

[Ed.  Note.-^For  other  cases,  see  Carriers, 
Cent.  Dig.  §f  1157,  1168,  1232;  Dec.  IMg.  K 
287,  303.*] 

3.  Carriers  (§  403*)— Passengers— Baooaok 

— ACTI0NS-<;0NTRIBt3T0BT    NEOUGBNCE     OF 

Passenoeb. 

A  woman  passenger,  who  has  delivered  a 
suit  case  to  a  trainman  to  assist  her  from  the 
train  on  his  assurance  that  the  train  was  about 
to  stop  at  her  station.  Is  not  guilty  of  contrib-. 
utory  negligence  if  after  about  15  minutes  has 
parsed  and  the  train  has  not  stopped  she  does 
not  seek  out  the  trainman  and  retake  the  suit 
case,  and  keep  it  until  the  train  reaches  the 
station. 

[E3d.  Note.— For  other  cases,  see  Oarrlen, 
Cent  Dig.  §t  1536,  1537;   Dec.  Dig.  {  403.*] 

4.  Carriers  (§  401*)— Passenoebb'  Hrrxcm— 
Carrier  as  Bailee. 

Where  a  trainman,  acting  in  the  sc(4>e  of 
his  employment,  takes  a  passenger's  suit  case, 
which  had  not  been  checked  as  baggage,  for  the 
special  purpose  of  assisting  the  passenger  off 
the  train,  his  possession  is  that  of  the  carrier, 
but  the  carrier  s  liability  is  only  that  of  a  bailee 


*For  other  cases  see  some  topic  and  section  NUMBER  In  Dec.  Dig.  &  Am.  Dig.  Key  No.  Series  A  Bep'r  Indexes 
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and  not  tbat  of  an  Insnrer,  bat  for  a  theft  by 
the  employ^!  the  carrier  is  liable. 

[EM.    Note.— For   other   cases,    see    Carriers, 
Cent  Dig.  {  1529;  Dec.  Dig.  g  401.*] 

B.  Cabbiebs(§  408*)— Lobs  or  Baogaob— Nko- 

UGBNCB— BVIDKRCB. 

The  nnezplained  failure  of  a  carrier,  hold- 
ing goods  delivered  by  a  passenger  and  liable 
for  loss  only  in  case  of  negligence,  to  deliver  the 
goods  on  demand,  is  prima  facie  evidence  of  neg- 
ligence. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec. 
Dig.  S  40a*] 

6.  Cabbikbs  (t  408*)— liosa  or  BAaoAax— Con- 
omoN  or  Pbofebtt— Nbouoencx  or  Own- 

KB. 

A  passenger,  prima  facie  entitled  to  recover 
of  a  carrier  for  loss  of  property  contained  in 
a  snit  case  delivered  to  the  carrier's  employ^, 
ia  not  precluded  by  the  fact  that  the  suit  case 
was  neither  locked  nor  fastened  except  by  the 
catches  -when  delivered  to  the  employe,  since 
contributory  negligence  in  its  ordinary  sense 
has  no  application  where  the  plaintiff  shows 
delivery  to  defendant  and  failure  to  redeliver, 
and  no  explanation  or  excuse  is  given  by  the 
carrier,  since  it  is  only  as  a  part  of  the  explana- 
tion required  of  the  bailee  that  it  becomes  ma- 
terial ;  the  presumption  being,  in  the  absence  of 
any  explanation,  that  the  property  is  still  in 
the  carrier's  possession,  or  that  it  has  convert- 
ed it  to  its  own  use. 

[Ed.    Note.— For   other   cases,    see   Carriers, 
Dec.  Dig.  I  408.*] 

7.  Cabbiubs  a  405*>— TjOss  or  Bagoaoe— Dnc- 

ITATrOK  OF  IJABILITT. 

A  provision  in  a  passenger's  ticliet  that  the 
company  assumes  no  risk  on  baggage  except 
for  wearing  apparel,  and  limits  its  responsibility 
to  $100  in  value,  and  that  all  baggage  exceeding 
that  valne  is  at  the  owner's  risk  unless  taken 
by  a  special  contract,  applies  only  to  baggage 
that  is  regularly  checked,  and  not  to  hand  bag- 
gage retained  in  the  possession  of  the  passenger, 
except  temporarily  in  getting  on  and  off  of 
trains. 

[Eld.    Note.— For    other   oases,    see   Carriers, 
Dec.  Dig.  I  405,*] 

&  Carsisbs  a  405*)  — PASSENsrsB  — liOsa  or 

EFFECT8 — What  Daw  Oovebnb. 

Public  Service  Commissions  Law  (Laws 
1907,  c  429)  i  38,  exempting  a  carrier  from 
damages  to  property  in  transit  in  excess  of 
fl50,  only  applies  where  the  loss  occurs  in  this 
state,  and  though  the  ticket  was  issued  therein, 
a  liability  for  loss  occurring  in  Massachusetts 
must  be  controlled  by  the  laws  of  that  state. 

[Bd.    Note.— For    other   cases,    see    Carriers, 
Dec.  Dig.  i  405.*] 

9.  Cabbiebb  ((  391*)— Pabbehoeb's  Efteois— 
"Baggage.'^ 

PlaintiCF,  a  passenger  on  defendant's  rail- 
load,  carried  in  her  card  case  in  the  bottom  of 
a  snit  case,  which  was  not  checked,  three  rings, 
worth  $1,500,  for  her  personal  wear  at  a  recep- 
tion she  intended  to  attend  at  her  destination, 
and  which  were  adapted  to  her  tastes,  habits, 
and  social  standing,  and  $20  for  use  in  emergen- 
CT,  which  was  found  to  be  a  reasonable  sum, 
and  the  money  and  rings  were  missing  from  the 
suit  case  when  it  was  returned  by  the  trainman 
who  had  taken  it  to  assist  plaintiff  off  the  train. 
Beld,  that  the  suit  case  and  contents  were  bag- 
gage, which  is  whatever  the  passenger  takes 
with  him  for  his  personal  use  or  convenience,  ac- 
cording to  the  habits  or  wants  of  the  particu- 
lar class  to  which  he  belongs,  either  with  refer- 
ence to  the  immediate  necessities  or  the  ultimate 
purpose  of  the  journey,  and  that  the  carrier,  in 
the  absence  of  any  limitation  by  statute,  regu- 


lation of  the  road,  or  inquiry  as  to  value,  was 
liable  for  the  money  and  articles  lost. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1520-1528;   Dec.  Dig.  §  89L* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  663-670;   voL  8,  p.  758a] 

10.   CaBBDSBS     (§    387*)— PABBKNQEKB— ESTEOTS 

— Duty  of  Cabbieb  to  Tbanbpobt. 

The  contract  to  transport  a  passenger  car- 
ries with  it  the  duty  of  transporting  a  reasona- 
ble amount  of  hand  baggage,  such  as  is  commoo- 
ly  taken  by  travelers  for  their  personal  use; 
toe  quantity  and  value  depending  upon  the  pas- 
senger's station  in  life,  the  object  of  the  journey, 
and  other  considerations. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  1505-1518;  Dec.  Dig.  §  387.*] 

Appeal  from  Supreme  Court,  Appellate  Dl- 
vlslon,  Third  Department. 

Action  by  Julia  M.  Hasbrouck' against  the 
New  York  Central  &  Hudson  River  Railroad 
Company,  as  lessee  of  the  Boston  &  Albaby 
Railroad.  A  Judgment  for  plalnttfT  (64  Iflsc. 
Rep.  478,  118  N.  Y.  Supp.  785)  was  affirmed 
by  the  Appellate  Division  (187  App.  DlT. 
632,  122  N.  Y.  Supp.  128),  and  defendant  ap- 
peals.   Affirmed. 

Thla  action  was  brought  to  recover  the 
sum  of  $1,500  as  damages  for  the  conver-! 
sion  by  the  defendant  of  three  finger  fings 
and  two  $10  bills  belonging  to  the  plaintiff, 
while  she  was  a  passenger  on  the  Boston  & 
Albany  raUroad,  leased  and  operated  by  the 
defendant  She  also  alleged  In  the  same 
count  that  said  property  was  lost  through 
the  negligence  of  the  defendant  The  de- 
fendant by  Its  answer  admitted  that  on  the 
occasion  In  question  the  plaintiff  was  a  pas- 
senger on  one  of  its  trains,  but  denied  the 
remaining  allegations  of  the  complaint 
There  was  no  plea  of  contributory  negli- 
gence, but  there  was  a  denial  of  the  allega- 
tion in  the  complaint  of  due  care  on  the  part 
of  the  philntiec.  Upon  the  trial  the  plaintiff 
was  the  only  witness  sworn  except  as  to  the 
question  of  value,  the  custom  of  the  road, 
and  the  like.  The  defendant  called  no  wit- 
ness and  furnished  no  evidence,  but  rested 
on  its  motion  to  nonsuit  By  consent  the 
Jury  was  discharged,  and  It  was  stipulated 
that  the  court  shouldi  pass  upon  all  ques- 
tions of  law  and  fact  Elaborate  findings 
were  made  and  an  opinion  written  by  the 
trial  Justice,  who  directed  judgment  in  favor 
of  the  plaintiff  for  the  amount  claimed.  UP: 
on  appeal  the  Appellate  Division  affirmed, 
one  of  the  Justices  dissenting.  64  Misc.  Rep. 
478,  118  N.  Y.  Supp.  735;  137  App.  Dlv.  532, 
122  N.  Y.  Supp.  123.  The  defendant  appeal- 
ed to  this  court 

Amos  Van  Etten,  fbr  appellant.  O.  D.  B. 
Hasbrouck,  for  respondent 

VANN,  3.  (after  stating  the  facts  as  above). 

[1]  The  plaintiff  Is  a  married  woman  about 
40  years  of  age,  accustomed  to  traveling, 
and  residing  in  the  city  of  Kingston.  On 
the  morning  of  May  23,  1906,  she  went  to 
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the  dty  of  New  York  on  her  way  to  Natick, 
Mass.,  wbere  she  bad  a  daughter  at  school, 
intending  to  attend  a  reception  there  In  the 
evening.  She  packed  the  necessary  ward- 
robe in  a  suit  case,  and  placed  at  the  bot- 
tom beneath  the  clothing  a  card  case  con- 
taining four  finger  rings  and  $25  in  cur- 
rency. The  money  was  in  three  bills,  two  for 
$10  each  and  one  for  $6,  and  she  wrapped 
them  around  the  rings  before  placing  them 
In  the  card  case.  The  suit  case  was  not 
locked  during  her  jonmey  to  Natick,  as  the 
lock  was  out  of  order,  but  there  was  a 
catch  on  either  side  of  the  lock.  There  were 
no  straps  or  other  fastenings.  She  prefer- 
red to  carry  ber  suit  case,  although  as  pack- 
ed it  was  very  heavy,  rather  than  check  It, 
and  subject  it  to  the  danger  of  scratching 
and  other  injuries.  On  reaching  New  York 
she  stored  the  suit  case  in  the  baggageroom 
of  the  Grand  Central  Depot,  and  went  out  to 
make  some  purchases.  When  she  returned 
In  an  hour  or  two  she  took  the  suit  case 
from  the  baggageroom,  went  directly  to  the 
ladies'  room,  placed  the  suit  case  on  a  seat, 
and  opened  it  far  enough  to  get  hold  of  the 
card  case,  take  out  the  $5  bill,  and  replace 
the  package  where  it  was  before.  She  also 
put  the  purchases  she  had  made  in  the 
suit  case.  She  did  not. take  the  card  case 
out  of  the  suit  case,  but  held  the  latter  oi>en 
in  such  a  way  as  to  enable  her  to  take  hold 
of  the  card  case  and  remove  the  bill,  which 
she  needed  to  pay  her  fare  on  the  railroad. 
While  there  were  ladles  In  the  room,  no  one 
was  near  ber  when  she  opened  the  suit  case 
and  took  out  the  money.  After  replacing 
the  card  case  with  the  Jewelry  and  the  rest 
of  the  money  therein  beneath  the  clothing 
as  she  had  before,  she  went  at  once  to  the 
ticket  office,  purchased  a  ticket  to  Natick, 
keeping  the  suit  case  by  her  as  she  did  so 
and  until  the  train  was  announced,  when  she 
carried  it  on  board,  and  kept  it  by  ber  side 
until  near  Worcester,  Mass.  At  this  time 
the  conductor  came  through  her  car,  and  she 
asked  him  to  send  some  one  to  take  her  suit 
case  off  at  Worcester,  where  she  was  to  take 
another  train  for  Natick.  About  10  minutes 
later  a  trainman  wearing  the  usual  badge  of 
his  position  on  his  cap  came  to  ber,  and  ask- 
ed if  she  was  the  lady  who  had  requested 
the  conductor  to  have  some  one  help  her 
off  with  her  baggage  at  Worcester.  He  also 
asked  if  she  was  through  with  her  suit  case, 
and  in  answer  to  her  inquiry,  "Is  this  Wor- 
cesterr*  he  said,  "Yes;  if  you  are  through 
w-lth  your  suit  case  I  will  take  it"  The 
plaintiff,  believing  that  the  train  was  about 
to  stop  at  Worcester,  let  the  trainman  take 
her  bag,  which  he  carried  to  the  rear  of  the 
car,  as  she  was  facing  toward  the  front 
Soon  after  she  saw  blm  pass  through  to  the 
front  of  the  car,  lock  the  door  of  the  toilet 
room,  and  walk  back  again  to  the  rear.  Dur- 
ing Uiis  time  the  train  was  in  motion,  and 
10  or  15  minutes  elapsed  between  the  de- 
livery of  the  suit  case  and  the  arrival  of 
the  train  at  Worcester.     When  the   train 


stopped  the  trainman  stood  at  the  foot  of 
the  step  at  the  rear  of  the  car,  which  was 
not  a  Pullman,  but  an  ordinary  coach.  He 
did  not  help  her  off,  but  banding  her  the 
suit  case,  said:  "Here's  your  grip."  She 
gave  him  a  little  change  as  a  gratuity,  and 
asked:  "Where  does  the  Natick  train  come 
in?"  He  pointed  to  another  track  near  by, 
dropped  the  suit  case,  and  hurried  up  the 
steps  Into  his  car  without  saying  anything 
further.  Not  long  after  boarding  the  train 
for  Natick  the  plaintiff  opened  her  suit  case, 
found  the  clothing  somewtiat  disturbed,  and 
the  card  case  soiled  aboat  the  edges  where 
It  had  been  fresh  and  clean  before.  On 
opening  the  card  case  she  found  only  the 
least  valuable  of  tbe  four  rings,  the  other 
three  and  the  money  being  gone.  Nothing 
else  was  missing,  although  there  were  three 
valuable  pearl  combs  in  the  suit  case.  She 
complained  to  the  conductor  bnt  he  could  do 
nothing.  She  testified  positively  that  ber 
suit  case  was  not  out  of  her  sight  nor  open- 
ed from  the  time  she  took  the  $6  bUl  out  of 
it  at  the  Grand  Central  Depot  until  she 
Intrusted  it  to  the  trainman,  and  that  she 
knew  that  all  the  Jewelry  was  In  It  at  that 
time.  She  was  a  lady  of  prominence,  the 
rings  were  adapted  to  hoc  social  position, 
and  she  was  In  the  habit  of  wearing  them  at 
parties  and  receptions.  While  she  had  some 
money  in  a  handbag  carried  on  her  arm,  she 
took  the  bills  In  the  card  case  for  nse  as 
"extra  money,"  if  occasion  required.  Her 
ticket  stated  that  It  was  Issued  by  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany, and  that  it  entitled  the  bearer  to  first 
class  passage  from  New  York  to  Natick, 
Mass.  It  also  stated  that  "in  selling  this 
ticket  for  passage  over  other  roads,  this  com- 
pany acts  only  as  agent  and  assumes  no  re- 
sponsibility beyond  its  own  line.  This  com- 
pany assumes  no  risk  on  baggage  except  for 
wearing  apparel,  and  limits  its  responsibility 
to  one  hundred  doUara  in  value;  all  baggage 
exceeding  that  value  will  be  at  the  risk  of 
the  owner  unless  taken  by  special  contract" 
Attached  to  tUe  ticket  were  two  coupons, 
one  from  "New  York  to  Springfield,"  and 
the  other  from  "Springfield  to  Natick." 

Certain  rales  of  the  defendant  were  read 
in  evidence,  and  those  governing  conductors 
provided  that  "passenger  conductora  will  be 
responsible  for  the  movement,  safety,  and 
care  of  the  train  and  for  the  vigilance  and 
conduct  of  the  men  employed  thereon,  and 
must  report  any  misconduct  or  neglect  of 
duty.  The  reputation  of  a  railroad  depends 
greatly  upon  the  attention  and  conrtesy 
shown  to  its  patrons.  •  •  •  See  that 
trainmen  assist  passengera  on  and  off 
trains."  The  rules  governing  trainmen  pro- 
vided, among  other  things,  as  follows:  "Pas- 
senger trainmen  report  to  and  receive  their 
instructions  from  the  trainmaster,  and  while 
on  trains  are  subject  to  the  ordera  of  the 
conductor.  •  •  •  Take  position  at  the 
car  steps  to  assist  passengera  on  and  off  the 
train  and  to  Inform  passengera  getting  on 
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tile  train  as  to  its  destination  and  where  It 
Is  scheduled  to  stop.  ♦  ♦  •  The  proper 
place  for  the  rear  trainman  while  the  train 
Is  In  motion  Is  on  the  rear  car.  Other  train- 
men wUl  pass  through  the  train  at  Intervals 
to  look  after  the  comfort  of  the  imssengers 
and  for  the  safety  of  the  train." 

A  man  who  had  acted  as  trainman  for 
eleven  years  on  the  Boston  &  Albany  Rail- 
road, and  was  so  employed  In  May,  1908,  on 
a  train  between  Springfield  and  Worcester, 
testified:  "While  on  the  train  I  am  subject 
to  the  orders  of  the  conductor  while  on 
duty.  I  had  to  see  that  the  cars  were  prop- 
erly ventilated,  and  pass  through  the  cars  at 
certain  different  times  to  see  that  the  people 
were  comfortable  in  different  ways,  ♦  ♦  • 
to  open  windows  and  close  windows,  what- 
ever they  may  ask  of  me,  and  take  care  of 
the  ventilators,  etc."  He  also  testified  that 
he  took  other  care  of  the  passengers,  as- 
sisting them  on  and  off  the  train;  that  If 
passengers  were  overloaded  with  baggage, 
it  was  his  duty  to  assist  them  in  getting  on 
and  also  to  help  them  in  getting  off,  ■  with 
their  baggage,  and  he  habitually  did  so; 
that  during  the  year  1908,  while  acting  as 
trainman  on  the  Boston  &  Albany  Railroad, 
be  frequently  assisted  passengers  on  and  off 
trains  with  their  baggage,  and  that  It  was 
the  custom  of  trainmen  on  that  road  at  that 
time  to  assist  passengers  on  and  off  the  cars 
with  their  baggage;  that  some  cars  on  that 
road  had  baggage  racks  for  hand  baggage 
while  others  had  not  It  was  admitted  that 
the  value  of  the  lost  rings  was  the  sum  of 
11,500.  The  plaintiff  testified  that  she  did 
not  read  her  ticket,  or  notice  "there  was 
any  printing  Inside  of  that  black  space.  The 
letters  were  very  small  letters.  I  can  read 
It  now  by  examining  more  closely." 

At  the  close  of  the  evidence  the  defendant 
moved  for  a  nonsuit  upon  the  ground  that 
the  defendant  did  not  undertake  to  care  for 
the  valuables  in  the  suit  case;  that  it  was 
not  paid  any  consideration  therefor,  and  that 
the  fact  that  they  were  carried  In  a  suit 
case  negatives  the  Idea  that  they  were  car- 
ried for  the  comfort,  appearance,  and  adorn- 
ment of  the  plalntUf.  There  was  no  motion 
to  dismiss  on  the  ground  that  the  evidence 
did  not  warrant  the  inference  that  the  de- 
fendant was  guilty  of  negligence,  or  that 
the  trainman  was  not  acting  within  the 
line  of  his  duty  when  he  took  charge  of  the 
plaintiff's  property,  or  that  she  was  guilty 
of  contributory  negligence. 

The  court  found  the  facts  in  accordance 
with  the  testimony  of  the  plaintiff,  and 
among  other  things  found  specifically :  "That 
prior  to  and  on  May  23d,  1908,  It  was  the 
custom  of  the  defendant,  its  servants  and 
trainmen,  to  assist  passengers  with  baggage 
on  and  off  its  trains  and  cars;  that  the  de- 
fendant's trainman  in  assisting  plaintiff  with 
her  baggage  upon  and  off  defendant's  train 
and  car  near  and  at  Worcester,  in  the  state 
of  Massachusetts,  was  discharging  a  duty 


of  the  defendant  to  the  plaintiff,  and  was 
not  plaintiff's  servant.  The  payment  of  a 
fee  to  the  trainman  was  not  Intended  by  the 
plaintiff  to  be  a  payment  to  or  for  the  de- 
fendant." It  was  further  found  that  the 
property  In  question  was  "delivered  to  the 
defendant.  Its  servant  and  trainman,"  and 
that,  "notwithstanding  the  duty  of  the  de- 
fendant to  deliver  said  suit  case  and  its  con- 
tents to  the  plaintiff  when  she  alighted  from 
the  defendant's  train,"  it  failed  to  deliver  to 
her  "said  three  rings  and  her  two  fen-dollar 
bills."  It  was  also  found  that  the  defend- 
ant negligently  cared  for  the'  suit  case  and 
its  contents;  that  the  property  was  lost  with- 
out any  negligence  on  the  part  of  the  plain- 
tiff, and  that  the  value  of  the  property  was 
neither  asked  nor  stated  when  It  was  de- 
livered to  the  trainman. 

The  conclusion  of  the  trial  court  that  the 
trainman  was  acting  within  the  line-  of  his 
duty  when  he  took  the  suit  case  of  the  plain- 
tiff in  order  to  help  her  off  the  train  was 
warranted  by  the  evidence.  The  rules  and  th« 
custom  of  the  defendant  sustain  the  finding. 

[2]  The  duty  to  help  "passengers  on  and 
off  trains"  carries  with  it  as  an  incident, 
under  reasonable  circumstances,  the  duty  to 
assist  a  lady  traveling  with  heavy  hand  bag- 
gage, and  it  was  the  established  custom  of 
the  defendant's  trainmen  to  do  so.  More- 
over, the  trainman  was  subject  to  the  orders 
of  the  conductor,  and  acted  under  his  direc- 
tion. Granting  that  he  might  refuse  to  carry 
off  hand  baggage  If  there  were  many  ap- 
plications, or  he  was  otherwise  engaged.  In 
fact  he  did  not  refuse,  but  took  possession 
of  the  plaintlfTs  suit  case.  In  furnishing  the 
assistance  which  he  assumed  to  afford  to  the 
passenger,  he  was  obliged  only  to  dlschargt 
that  duty  so  as  not  to  conflict  with  a  similar 
obligation  to  other  passengers,  and  if  for 
that  reason  he  could  not  have  given  the 
suit  case  undivided  attention,  and  It  had 
been  rifled  without  any  negligence  on  his 
part,  the  defendant  would  not  have  been 
liable;  but  in  this  case  there  Is  no  explana- 
tion afforded  whatever  of  how  the  loss  oc- 
curred. There  is  nothing  to  show  what  care 
the  tralpman  bestowed  upon  the  suit  case, 
and.  In  the  absence  of  any  proof  on  the  sub- 
ject, the  trial  court  or  the  Jury  would  be 
allowed  to  Infer  that  it  had  been  occasioned 
by  negligence. 

[3]  While  it  was  not  shown  that  It  was 
the  custom  of  trainmen  to  keep  baggage  In 
their  custody  for  so  long  a  period  as  the 
trainman  in  question  kept  that  of  the  plain- 
tiff, still  she  was  not  responsible  for  the 
length  of  time  that  elapsed.  When  she  let 
him  have  her  baggage,  pursuant  to  the  pre- 
vious arrangement  with  the  conductor,  she 
believed  that  the  train  had  reached  Worces- 
ter. She  had  the  right  to  so  believe,  for  the 
trainman  said,  "Yes"  In  response  to  her 
question,  "Is  this  Worcester?"  Acting  on 
that  belief  It  was  not  her  duty,  as  matter  of 
law,  after  a  ftew  minutes  had  {Mssed  and 
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the  train  did  not  stop,  to  seek  out  the  train- 
man, take  back  ber  baggage,  and  keep  it 
until  the  train  actually  reached  the  place 
where  he  said  It  already  was.  The  delay 
In  stopping  waa  not  long  enough  to  require 
such  a  precaution,  for  the  law  Is  satisfied  If 
her  action  was  reasonable  under  all  the  cir- 
cumstances, and  that  was  a  question  of  fact 

[4]  As  the  trainman  was  acting  within  the 
scope  of  his  employment  when  be  took  the 
suit  case,  in  legal  effect  It  was  the  same  as 
If  the  defendant;  personified,  had  taken  It 
Bunnell  v.  Stem,  122  N.  X.  539,  543,  25 
N.  E.  910,  10  U  -R.  A.  481,  19  Am.  St  Rep. 
519.  Therefore,  the  plaintiff's  property  was 
lawfully  in  the  possession  of  the  defendant, 
and  the  question  arises  what  was  its  duty 
in  reference  thereto.  Its  possession  was  not 
that  of  a  carrier,  because  the  suit  case  bad 
not  been  checked  as  baggage  nor  intrusted 
to  It  for  the  Journey,  but  only  for  the  special 
purpose  of  aiding  a  lady  passenger  in  getting 
off  the  train.  In  accordance  with  a  custom 
established  by  Itself,  and  hence  it  was  not 
not  liable  as  an  Insurer.  Its  possession  was 
that  of  a  bailee,  and  the  law  of  bailments 
measures  its  obligation  to  the  plaintiff  In 
regard  to  ber  property.  Whether  it  was  a 
bailee  for  hire  in.  performing  a  service  in- 
cidental to  her  carriage  as  a  passenger  with 
the  obligation  of  ordinary  care,  or  a  gratui- 
tous bailee  with  the  obligation  of  slight  care, 
the  result  Is  the  same.  In  either  event;  as 
we  held  in  the  cabe  cited,  some  care  was  re- 
quired, yet  none  was  shown.  The  law  re- 
quired the  defendant  to  return  all  the  prop- 
erty intact  or  to  explain  its  loss  in  some 
satisfactory  way,  but  It  did  neither.  It  did 
not  deliver  the  rings  or  money  on  the  Implied 
demand  of  the  plaintiff  as  she  got  off  the 
train,  and  when  confronted  by  proof  of  the 
facts  in  court  It  called  no  witness  and  gave 
no  explanation.  If  the  rings  were  stolen  from 
Its  trainman,  it  should  have  proved  the  fact 
and  if  the  trainman  himself  stole  them,  It 
would  bave  been  no  defense,  because  the  de- 
fendant was  bound  to  employ  faithful  serv- 
ants.   4  Elliott  on  RaUroads,  {  1623. 

[t]  The  obligation  to  deliver  or  to  make  an 
explanation  sufficient  In  law  rested  on  the  de- 
fendant under  all  the  circumstanced,  and  it 
did  not  discbarge  the  obligation.  As  was  said 
by  Judge  Houghton  for  the  Appellate  Divi- 
sion: "There  being  no  explanation  respecting 
the  loss  of  the  goods  or  endeavor  to  account 
for  tbeir  nondelivery,  •  ♦  •  the  plain- 
tiff made  a  prima  fade  case  of  negligence. 
Fairfax  y.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  67 
N.  T.  11."  In  the  Fairfax  Case  Judge 
Rapallo  said:  "When  the  plaintiff  demand- 
ed the  article,  it  bad  disappeared,  and  no 
account  Is  given  of  .the  cause  of  disappear- 
ance. This  is  prima  facie  evidence  of  neg- 
ligence, Steers  \.  Liv.,  N.  Y.  &  P.  Sts.  Co. 
57  N.  Y.  1, 14  [15  Am.  Rep.  453]."  In  Claflln 
v.  Meyer,  75  N.  X.  260,  262,  31  Am.  Rep. 
467,  the  court  said:  "The  cases  agree  that 
where  a  bailee  of  goods,  altbougb  liable  to 


their  owner  for  their  loss  only  In  case  of 
negligence,  fails,  nevertheless,  upon  their  be- 
ing demanded,  to  deliver  them  or  account 
for  such  nondelivery,  or,  to  use  the  language 
of  Sutherland,  J.,  In  Schmidt  v.  iBlood, 
where  'there  is  a  total  default  In  delivering 
or  accounting  for  the  goods'  (9  Wend.  268 
[24  Am.  Dec.  143]),  this  is  to  be  treated  as 
prima  fade  evidence  of  negligence.  Fairfax 
V.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  67  N.  X.  11;  • 
Steers  t.  liverpool,  N.  T.  &  P.  Steamship 
Co.,  57  N.  T.  1  [15  Am.  Rep.  453];  Bumell 
V,  N.  T.  C.  R.  R.  Co.,  45  N.  T.  184  [6  Am, 
Rep.  61].  This  rule  proceeds  either  from  the 
assumed  necessity  of  the  case,  It  being  pre- 
sumed that  the  bailee  has  exclusive  knowl- 
edge of  the  facts,  and  that  he  is  able  to 
give  the  reason  for  his  nondelivery.  If  any 
exist  other  than  his  own  act  or  fault  or 
from  a  presumption  that  he  actually  retains 
the  goods,  and  by  his  refusal  converts  them." 

In  a  recent  case,  where  the  luggage  of  the 
plaintiff  was  delivered  to  the  baggagemaster 
of  a  Bjteamshlp  to  be  carried  on  board.  Chief 
Judge  Gullen  said:  "The  loss  of  the  suit 
cases  unexplained  established  a  prima  facie 
case  of  negligence,  and  no  explanation  was 
given.  The  service  thus  rendered  was  not 
a  voluntary  one  on  the  part  of  the  employ^ 
outside  of  the  scope  of  bis  duty,  for  It  Is 
the  common  custom  of  the  stewards  and 
other  employes  of  an  ocean  steamer  to  carry 
the  cabin  baggage  of  the  passengers  on  and 
off  the  boat"  Holmes  v.  North  German 
Lloyd  S.  S.  Co.,  184  N.  Y.  280,  285,  77  N.  B. 
21,  22  0S  L.  R.  A.  [N.  S.]  650). 

[6]  Although  the  question  was  not  raised 
during  the  trial.  It  Is  suggested  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence in  delivering  ber  suit  case  when  It 
was  neither  locked  nor  fastened  except  by 
the  catches.  Contributory  negligence,  how- 
ever. In  its  ordinary  sense,  has  no  applica- 
tion to  a  bailment  made  under  the  circum- 
stances of  this  case,  because  the  plaintiff 
proved  delivery  to  the  defendant  and  failure 
on  Its  part  to  redeliver  to  her  on  demand.  . 
That  made  out  a  prima  facie  case,  as  we 
have  held,  and  called  on  the  defradant  to 
explain  why  It  did  not  restore  the  property. 
So  far  as  appears.  It  may  still  bave  the  ar- 
ticles In  its  possession,  and  it  cannot  Justify 
detention  because  when  received  they  were 
not  securely  locked  in  the  suit  case.  It  is 
its  duty  to  restore  them  if  it  still  has  tbem. 
regardless  of  the  oondition  they  were  In 
when  received.  If  It  bad  proved  by  way  of 
explanation  that  the  articles  were  stolen  from 
the  trainman  while  he  was  attending  to 
other  duties,  and  had  shown  that  tliey  could 
not  have  been  thus  stolen  if  the  suit  case  had 
been  locked,  a  very  different  question  wo^ld 
have  been  presented.  It  Is  only  as  part  of 
the  explanation  required  from  the  defendant 
that  contributory  negligence  becomes  mate- 
rial. That  subject  formed  no  part  of  the 
plaintiff's  case,  although  It  might  bare 
formed  a  vital  part  of  the  defendant's  case 
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If  it  bad  seen  fit  to  make  an  explanation. 
It  is  said  tbat  the  trainman  was  in  court 
at  ttte  trial,  but  wbetber  he  was  or  not,  the 
defendant  neither  called  him  nor  gave  any 
excuse  for  not  calling  him,  such  as  death  or 
absence  beyond  the  reach  of  a  subpoena.  The 
presumption  from  the  evidence  Is  that  the 
defendant  still  has  the  articles  in  Its  posses- 
sion, or  that  It  has  converted  them  to  it's  own 
use,  and  while  the  presumption  could  have 
been  rebutted  by  a  proper  explanation,  none 
was  given  or  attempted. 

The  law  does  not  require  a  bailor  In  an 
action  against  a  bailee  to  answer  a  possible 
explanation  of  the  latter  in  advance  of  its 
being  made,  and  which  in  fact  might  never 
be  made.  Such  an  action  rests  on  the  pre- 
sumption arising  from  delivery,  demand,  and 
refusal,  without  afBrmative  proof  of  negli- 
gence in  any  respect.  On  the  other  hand,  in  an 
action  for  negligence  resulting  In  personal  In- 
Jury,  there  must  be  affirmative  evidence  that 
the  injury  was  caused  solely  by  the  negligence 
of  the  defendant,  which  includes  proof  that  the 
plaintiff  did  not  contribute  to  the  accident  by 
lUs  own  act  or  default  The  distinction  be- 
tween the  two  classes  of  actions  is  v^ry  clear, 
and  the  reason  for  shifting  the  burden  of 
proof  as  to  contributory  neglltfbnce  so  obvi- 
ous as  to  require  no  further  discussion. 

[7]  The  defendant  insists  that,  even  if  the 
plaintiff  Is  entitled  to  recover,  she  should 
be  limited  to  the  sum  of  |100,  as  provided  in 
the  ticket  purchased  by  her.  That  restric- 
tion, however,  applies  only  to  baggage  that 
Is  regularly  checked  and  not  to  hand  baggage 
retained  In  the  possession  of  the  passenger, 
except  temporarily  In  getting  on  and  off  of 
trains.  This  question  is  settled  by  a  case 
already  cited,  in  which  the  chief  Judge  said: 
"We  are  of  opinion  that  the  provisions  of 
the  passage  ticket  did  not  apply  to  baggage 
Intended  to  be  taken  by  the  passenger  to  her 
stateroom  for  use  during  the  voyage,  but  only 
to  such  as  might  be  delivered  to  the  defend- 
ant to  remain  in  its  possession  until  the  ter- 
mination of  the  voyage."  After  revlevrtng 
the  authorities,  he  continued:  "We  think  that 
the  agreement  contained  in  the  passage  ticket 
was  not  intended  to  relieve  the  defendant 
from  liability  for  baggage  of  this  character." 
Holmes  V.  North  German  Lloyd  S.  S.  Oo., 
184  N.  T.  280,  283,  284.  77  N.  B.  21,  22  (5  Ii. 
R.  A.  [N.  S.]  650).  While  the  rfrcumstances 
of  that  case  were  somewhat  different,  the 
principle  announced  applies  to  both  cases, 
and  must  control  our  decision. 

[•]  The  claim  of  exemption  from  all  dam- 
ages in  excess  of  $150,  made  under  the  public 
service  commissions  law,  cannot  be  sustained, 
because,  if  for  no  other  reason,  that  statute 
applies  only  to  losses  sustained  In  this  state. 
Laws  1907,  c.  429,  S  38.  The  ticket  of  the 
plaintiff  called  for  transportation  in  part  in 
the  state  of  ^Massachusetts,  the  suit  case  was 
delivered  to  the  defendant's  trainman  in  that 
state,  the  implied  demand  for  redelivery  was 


made  there^'  and  the  loss  occurred  there. 
Hence,  the  laws  of  Massachusetts,  which  in 
the  absence  of  proof  are  presumed  to  be  the 
common  law  of  the  land,  must  control  the 
amount  of  damages.  Curtis  v.  D.,  L.  &  W. 
B.  B.  Co.,  74  N.  T.  116  [30  Am.  Rep.  271]. 

[»]  The  plaintiff  took  the  articles  in  ques- 
tion with  her  for  personal  use  at  a  reception 
to  be  held  at  the  end  of  her  Journey,  and  a 
small  amount  of  money  for  use.  in  case  of 
emergency.  The  Jewelry  was  adapted  to  her 
tastes,  habits,  and  standing,  as  the  court 
found  upon  sufficient  evidence,  and  the 
amount  of  money  was  no  greater  than  was 
found  to  be  reasonable  and  prudent.  Under 
the  facts  as  thus  settled,  we  think  that  the 
suit  case  and  contents  were  baggage  such  as 
is  frequently  called  luggage;  and  that  in  the 
absence  of  any  limitation  by  statute,  regula- 
tion of  the  road,  or  inquiry  as  to  value,  the 
defendant  was  liable  for  the  reasonable  value 
of  what  was  lost 

[10]  The  contract  to  transport  the  plaintiff 
carried  with  It  the  duty  of  transporting  a  rea- 
sonable amount  of  hand  baggage,  such  as  is 
commonly  taken  by  travelers  for  their  person- 
al use;  the  quantity  and  value  depending  upon 
station  in  life,  object  of  the  Journey,  and  other 
considerations.  Merrill  v.  Grinnell,  80  N.  X. 
594 ;  Carlson  v.  Oceanic  Steam  Navigation  Co., 
109  N.  T.  350,  16  N.  B.  546;  Railroad  Oo.  v. 
Fraloff,  100  U.  S.  24, 29, 25  L.  Ed.  531 ;  Ray  on 
Negligence  of  Imposed  Duties,  561,  564;  4  El- 
liott on  Railroads,  2604,  2605.  As  was  said  by 
Chief  Justice  Cockbum  In  Macrow  v.  Great 
Western  Railway  Co.,.  Law  Rep.  [6  Q.  B.] 
121:  "Whatever  the  passenger  takes  with 
him  for  his  personal  use  or  convenience,  ac- 
cording to  the  habits  or  wants  of  the  particu- 
lar class  to  which  he  belongs,  either  with  ref- 
erence to  the  immediate  necessities  or  to  the 
ultimate  purpose  of  the  Journey,  must  be 
considered  as  personal  luggage." 

No  other  question  requires  discussion,  and 
In  offlrming  the  Judgment  appealed  from  we 
Intend  to  decide  simply  the  case  before  us, 
where  there  was  no  conflict  in  the  evidence. 
We  appreciate  the  danger  that  fraud  may  be 
practiced  upon  railroad  companies  by  unscru- 
pulous passengers,  and  the  necessity  for  clear 
proof  and  conservative  action  by  the  courts. 
This  action  stands  by  Itself,  however,  be- 
cause the  credibility  of  the  plaintiff  was  con- 
ceded, and  no  witness  was  called  by  the  de- 
fendant According  to  the  facts  found  on  un- 
disputed evidence,  we  think  the  defendant  has 
properly  been  held  liable  for  the  loss  of  the 
property  in  question. 

The  Judgment  should  be  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  WILLARD 
BARTLETT.  HISOOCK,  and  CHASE,  JJ., 
concur;  COLLIN,  J.,  not  voting. 

Judgment  affirmed. 
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PB»PLB  ex  rel.  MERCHANTS'  NAT.  BANK 
V.  PURDY  et  al.,  Tax  Com'rs. 

(Court  of  Appeals  of  New  York.    June  13, 
1911.) 

Taxatiow  (I  496*)— Review  by  Courts— Ceb- 
TiOBABi— Time  fob  Taking  Pbocbedings— 

DiSCBETION   OF  LOWEB  COUBT. 

Tax  Law  (Consol.  Laws  1009,  c.  60)  |  251, 
which  requires  an  application  for  certiorari  to 
/eview  an  assessment  to  be  made  within  15 
days  after  the  completion  and  filing  of  the  as- 
sessment roll  and  the  first  posting  and  publica- 
tion of  the  notice  of  filing,  was  not  superseded 
by  Laws  1909,  c.  74,  |  1,  which  authorizes  the 
review  of  assessments  by  certiorari  provided  the 
writ  is  applied  for  by  a  specified  date,  and,  no 
notice  having  been  given,  so  that  the  16-day 
limitation  to  apply  for  certiorari  was  never 
started  to  run,  the  remedy  by  certiorari  might 
have  been  invoked  at  any  time  to  review  taxes 
irregularly  assessed  from  1901  to  1907,  but  the 
Supreme  Court,  in  the  exercise  of  its  discretion, 
may  dismiss  a  writ  when  there  has  been  a  long 
delay  in  appljring  therefor;  and  where  a  writ 
has  been  so  dismissed  at  Special  Term,  and  the 
order  of  Special  Term  has  been  reversed  by  the 
Appellate  Pivlsion,  the  Court  of  Appeals  is 
without  power  to  disturb  either  judgment,  and 
must  affirm  the  order  appealed  from, 

[Ei.  Note. — For  other  cases,  see  Taxation, 
Dec.  Dig.  §  496.*] 

Appeal  from  Supreme  Court,  Appellate  Dl- 
ylsion, .  First  Department. 

Certiorari  on  the  relation  of  the  Mei> 
chants'  National  Bank  against  Lawson  Pur- 
ely and  others,  as  Commissioners  of  Taxes 
and  Assessments  of  the  City  of  New  York,  to 
review  a  determination  of  the  Board  of  Com- 
missioners. Relator's  appeal  from  a  final 
order  dismissing  the  ynit  was  reversed  (143 
App.  Dlv.  277,  128  N.  Y.  Supp.  119)  and  re- 
spondents appeal.    Affirmed. 

Archibald  R.  Watson,  Corp.  Counsel  (Wil- 
liam H.  King,  of  counsel),  for  appellants.  '  J. 
Cnlbert  Palmer,  for  respondent 

PER  CURIAM.  The  history  of  the  taxa- 
tion out  of  which  this  proceeding  arises  is 
fully  set  forth  in  People  ex  rel.  Bridgeport 
Savings  Bank  v.  Feltner,  191  N.  Y.  88,  83  N. 
E.  592,  People  ex  rel.  Am.  Ex.  Nat.  Bank 
y.  Purdy,  196  N.  Y.  270,  89  N.  B.  838,  and 
People  ex  rel.  Am.  Ex.  Nat.  Bank-  v.  Purdy, 
199  N.  Y.  51,  92  N.  B.  232,  and  for  present 
purposes  we  need  only  refer  to  such  of  its 
phases  as  are  specially  pertinent  to  the  pro- 
ceeding at  bar. 

In  the  Bridgeport  Case  we  held  that  the 
taxing  statute  was  valid,  but  that  the  assess- 
ing officers  had  not  complied  with  it  because 
they  had  glTen  no  notice  of  hearing  and  had 
refused  to  hear  complaints  based  upon  al- 
leged grievances.  This  was  an  irregularity 
which  affected  aU  taxes  upon  the  stock  of  the 
national  banks  levied  in  the  city  of  New 
York  in  the  years  1901  to  1907,  inclusive. 
That  case  was  decided  in  January,  1908.  In 
1909  the  Legislature  passed  a  curative  act 
known  as  chapter  74,  which  became  a  law 
February  27, 1909.    This  statute  provided  for 


the  notice  and  bearing  which  had  been  omit- 
ted in  the  years  referred  to,  and  for  a  review 
by  certiorari  If  instituted  on  or  before  Octo- 
ber 31,  1909. 

In  the  case  of  People  ex  rel.  Am.  Ex.  Nat. 
Bank  V.  Purdy,  196  N.  Y.  270,  89  N.  B.  838, 
it  was  held  that  the  statute  of  1909  was 
valid  except  In  so  far  as  it  purported  to  de- 
prive the  courts  of  jurisdiction  or  power  to 
give  relief  in  proceedings  pending  when  the 
act  went  Into  effect  It  was  further  held  in 
that  case  that  although  the  period  of  limita- 
tion prescribed  by  the  tax  law  (Consol.  Laws 
1909,  c.  60)  within  which  applications  must 
be  made  for  writs  of  certiorari  was  not  set 
in  motion  until  notice  had  been  given  by 
posting  and  publication  that  the  completed 
tax  roll  had  been  filed,  the  Supreme  Court 
might  In  the  exercise  of  its  discretion  in 
cases  of  long  delay  dismiss  such  writs  on 
account  of  laches.  For  the  purpose  of  em- 
phasizing that  feature  of  our  decision,  we 
write  this  short  memorandum.  Every  other 
question  Involved  In  the  proceeding  at  bar 
has  been  disposed  of  In  People  ex  rel.  Am. 
Ex.  Nat  Bank  v.  Purdy,  199  N.  Y.  51,  92  N. 
B.  232. 

In  the  case  last  cited  we  held  that  under 
our  previous  decisions  the  relator  would  log- 
ically l)e  entitled  to  recover  back  the  taxes 
Irregularly  assessed  against  It  for  the  years 
1901  to  1907,  Inclusive,  together  with  Inter- 
est but  since  the  irregularities  in  the  assess- 
ment had  been  cured  by  the  proceedings  tak- 
en under  the  statute  of  1909,  and  the  amount 
of  the  taxes  had  not  been  changed.  It  was 
further  held  that  actual  repayment  of  the 
taxes  would  result  in  unnecessary  circum- 
locution, because  the  same  amounts  could 
again  at  once  be  collected  from  the  relator. 
In  this  situation  It  was  deemed  best  to  leave 
the  taxes  where  they  were,  and  remit  the 
relator  to  its  remedy  for  the  recovery  simply 
of  the  interest.  It  Is  for  the  recovery  of  tills 
interest  that  the  present  proceeding  was  In- 
stituted. At  Special  Term  the  Supreme  Court 
affirmed  the  action  of  the  tax  commissioners 
in  refusing  to  cancel  the  assessments  for  the 
years  1901  to  1907,  Inclusive,  and  the  writ 
was  dismissed  upon  the  ground  "that  the  re- 
lator is  precluded  by  its  laches  in  falling  In 
due  time  to  institute  certiorari  proceedings  to 
review  the  assessments  made  in  1901  to  1907, 
Inclusive,  from  obtaining  any  relief  as  to 
those  assessments."  Had  the  learned  Appel- 
late Division  taken  the  same  view  and  affirm- 
ed the  order  of  the  Special  Term,  we  would 
have  had  no  right  to  disturb  its  decision. 
We  are  equally  without  power  to  disturb  the 
decision  of  the  Appellate  Division  to  the 
contrary,  for  the  discretion  to  pass  upon  the 
question  of  laches  rests  In  both  branches  of 
the  Supreme  Court  We  must  therefore  af- 
firm the  order  herein,  but  In  doing  so  we  call 
attention  to  the  fact  that,  notvrlthstandlng 
the  act  of  1909,  the  relator,  and  all  others 
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similarly  sitnated,  might  bave  Invoked  ^e 
usual  common-law  certiorari  at  any  time 
from  the  period  of  1901  to  1907,  and  thus 
have  obtained  the  necessary  relief.  The  stat- 
ute of  1909,  in  which  there  is  a  provision  for 
what  may  be  called  a  statutory  certiorari.  In 
no  way  affects  any  pre-existing  right  to  the 
so-called  common-law  writ  in  behalf  of  any 
party  aggrieved  by  the  taxation  above  men- 
tioned. 

CULMJN,  0.  X,  and  GRAY,  HAIGHT, 
WERNER,  WIIXARD  BARTLBTT,  COIi- 
LLN,  and  CHASE,  JJ.,  concoT. 

Order  afOrmed,  with  costs. 


OM  N.  T.  «a) 

LEVIS  V.  POPE  MOTOR  OAR  CO. 

(Court  of  Appeals  of  New  Tork.    June  16t 
1911.) 

1.  Saubs  a  216*)  —  CouPLBTKncss  —  Wab- 

BARIT. 

The  completeness  of  a  sale  of  an  automo- 
bile, as  concerns  enfoixeability  of  a  warranty, 
is  not  affected  because  the  buyer  is  given  the 
right  to  exchange  tlie  car  if  it  failed  to  comply 
with  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  i  706;   Dec.  Dig.  |  246.»] 

2.  Principal  and  Agbnt  (|  123*)  — Sales 
Agent  —  AtJTHOBmr  —  Evidencb  —  Sufti- 
cnsNCT. 

Evidence  \eld  sufficient  to  |[o  to  the  jury 

'  on  an  issue  whether  an  automobile  sales  agent 

was  authorized  to  warrant  a  car  sold  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Principal  and 

Agent,  Dec.  Dig.  i  123.*] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Action  by  Thomas  R.  I^vis  against  the 
Pope  Motor  Car  Company.  Judgment  dis- 
missing the  complaint  (129  App.  Div.  937,  115 
N.  X.  Supp.  1128),  and  plaintiff  appeals.  Re- 
versed, and  new  trial  granted. 

BIbridge  L.  Adams,  for  appellant  Lewis 
H.  Freedman,  for  respondent 

(X>LLIN,  J.  The  action  Is  to  recover  from 
the  respondent  and  a  codefendant,  Robert 
Thompson  Company,  the  sum  of  the  damages 
sostained  by  plaintiff  through  the  alleged 
breach  of  a  contract  of  sale  to  him  of  an 
automobile  or  motor  car,  and  of  the  express 
warranties  collateral  thereto.  At  the  trial 
the  conrt  at  the  close  of  plaintiff's  case  dis- 
missed the  complaint  as  to  the  respondent 
npon  two  grounds:  (1)  There  was  no  proof 
that  the  respondent  was  the  principal  In  the 
transaction  through  which  the  car  was  sold 
by  the  Thompson  Company  to  the  plaintiff; 
(2)  the  contract  which  the  plaintiff  made 
with  the  Thompson  Company  was,  If  the  car 
did  not  prove  to  be  equal  to  what  they  ex- 
pected of  It  the  Thompson  Company  should, 
in  the  place  of  being  liable  for  damages,  re- 
place that  car  with  a  car  of  the  next  year's 


make  of  larger  power,  and  plaintiff's  only 
right  of  action  is  for  the  breach  thereof; 
and  granted  the  request  of  the  counsel  for 
plaintiff  that  a  Juror  be  withdrawn  and  the 
trial  discontinued  as  to  the  Thompson  Com- 
pany. The  exceptions  of  the  plaintiff,  order- 
ed to  be  heard,  in  the  first  Instance,  by  the 
Appellate  Division,  liave  been  overruled. 

The  trial  conrt  erred,  under  the  evidence, 
In  its  ruling.  The  respondent  as  well  as 
the  appellant  correctly  assumed  in  present- 
ing the  case  to  us  that  the  evidence  estab- 
lished warranties  on  the  part  of  the  Thomp- 
son Company  collateral  to  the  contract  made 
between  it  and  the  plaintiff,  the  reliance  of 
plaintiff  upon  them  and  their  nonfulfillment 
The  prominent  issue  between  them  is:  Is 
the  respondent  obligated  by  the  warranties? ' 
The  Jury,  determining  all  conflicting  facts 
In  favor  of  the  appellant,  and  evoking  from 
the  evidence  the  Inferences  most  favorable 
to  him,  might  have  found  the  following: 
During  the  year  1005  the  respondent  was  a 
manufacturer  of  automobiles  at  Toledo,  Ohio, 
and  made  the  automobile  sold  to '  the  appel- 
lant The  Robert  Thompson  Company,  of 
which  Robert  Thompson  was  the  president 
sold,  at  Rochester,  N.  Y.,  automobiles  made 
by  the  respondent  and  In  August,  1906,  Rob- 
ert Thompson  requested  appellant  to  pur- 
chase an  automobile  of  respondent's  manu- 
facture. Upon  this  or  a  subsequent  occasion 
in  the  negotiations  which  took  place  between 
them  prior  to  the  sale,  Thompson  was  ac- 
companied by  a  traveling  representative  of 
the  respondent  Throughout  the  negotia- 
tions the  Thompson  Company  did  not  have 
and  appellant  did  not  see  the  automobile  in 
question,  but  Thompson  had  and  showed  to 
appellant  a  picture  of  and  printed  specifi- 
cations and  literature  concerning  it.  Of 
that  literature  was  a  printed  circular  of  two 
parts,  the  first  of  which  was  descriptive  of 
the  car  as  a  whole,  and  stated  "such  in- 
formation as  is  not  given  herewith  will  be 
gladly  furnished  on  request,"  and  the  sec- 
ond of  which  was  a  "brief  of  speclfleatlons." 
Several  of  the  statements  therein  were  in 
import  and  ^ect  similar  and  equivalent  to 
the  warranties  made  by  the  Thompson  Com- 
pany. At  the  end  of  each  part  of  it  was  in 
print  the  subscription :  "Pope  Motor  Car  Co., 
Toledo,  Ohio.  Members  A.  L.  A.  M."  Dur- 
ing the  negotiations  Thompson  told  the  ap- 
pellant that  If  the  automobile  did  not  fulfill 
the  alleged  warranties  he  might  return  it  In 
the  spring  of  1906,  pay  an  additional  $400 
and  have  a  larger  one  of  the  1906  model  de- 
livered to  him.  The  appellant  relied  on  the 
statements  of  Thompson  and  the  literature 
shown  him.  Several  weeks  after  the  con- 
tract was  concluded  the  automobile  was  de- 
livered to  and  paid  for  by  the  appellant 
During  the  months  from  September,  1005,  to 
June,  1906,  through  which  appellant  was 
operating   the   car,    an   employfi  of   the   re- 
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spondent  came  to  Rochester  at  three  differ- 
ent times,  at  the  solicitation  of  the  Thomp- 
son Company,  to  examine  and  repair  or  re- 
move Its  defects  or  deflclenclesi  On  Sep- 
tember 5,  1906,  the  appellant  addressed  and 
sent  to  the  respondent  a  letter  in  which  he 
said:  "Last  fall  I  bought  from  the  Robert 
Thompson  Company,  your  agents  here.  Type 
10,  Pope  Toledo  Car,  for  which  I  paid  him, 
with  top  $3,050.  This  car  has  never  been 
right,  has  never  ran  three  days  in  succession, 
and  I  don't  believe  there  is  a  man  living  who 
can  make  it  run.  It  Is  up  to  you  or  Mr. 
Thompson  to  give  me  a  car  that  will  run,  or 
my  money.  •  •  •  Before  proceeding  any 
further  in  this  matter,  I  would  like  to  hear 
from  you."  He  received  from  the  respondent 
a  reply,  dated  September  jS,  1906,  as  follows : 
"Sales  Department.  Dear  Sir :  Your  trouble 
with  Tjape  X  'Pope-Toledo'  is  very  much  re- 
gretted by  this  company,  and  it  is  positive 
the  machine  can  be  made  to  run  satisfactory 
to  you.  A  man  will,  within  a  few  days,  stop 
at  your  place  and  go  over  your  machine 
thoroughly,  putting  same  in  A-1  condition. 
He  Is  now  In  the  East  and  will  be  returning 
to  the  factory.  After  his  visit  we  should  be 
glad  to  have  your  opinion  relative  to  the  run- 
ning of  your  car,  at  which  time.  If  you  are 
not  satisfied,  further  steps  will  be  taken  to 
that  end.  This  is  in  reply  to  yours  of  Sep- 
tember 5th."  Subsequently  an  employ^  of 
the  respondent  came  to  Bochester  and  ex- 
amined the  car,  and  did  not  put  It  In  work- 
able condition.  Those  facts  and  the  evidence 
in  behalf  of  the  appellant  would  have  per- 
mitted the  Jury  to  find  that  the  delivery  of 
the  automobile  was  absolute  and  the  sale 
thereof  consummated. 

[1]  While  a  rule  of  law  is  that  there  can- 
not be  the  Incident  of  a  warranty  unless 
there  is  a  completed  sale  and  absolute  de- 
livery, the  completeness  of  the  sale  in  this 
case  was  not  destroyed  by  the  fact,  If  It  ex- 
isted, that  a  part  of  the  contract  was  that 
appellant  might  exchange  the  car,  in  case 
it  did  not  fulfill  the  warranties.  No  con- 
dition had  to  be  accomplished  before  the  title 
passed.  The  return  and  exchange,  If  made, 
would  simply  divest  the  title  which  had 
vested  under  the  contract.  The  Jury  would 
have  been  permitted  to  find  also  that  the 
Thompson  Company,  as  the  agent  of  the 
respondent,  made  the  sale  and  the  accom- 
panying warranties  to  the  appellant 

[2]  Without  intending  to  analyze  the  evi- 
dence, or  allot  to  any  Item  thereof  its  due 
proportion  of  weight  or  persuasiveness,  we 
state  that  the  Jury  might  have  reasonably 
inferred  the  authorization  to  the  Thompson 
Company,  if  respondent's  agent,  to  make 
the  warranties,  from  the  fact,  considered 
with  the  other  evidence,  that  the  circular 
hereinbefore  referred  to  contained  statements 
which  were  the  equivalents  of  the  warran- 
ties.    The  circular  permitted  the  inference 


that  the  respondent  deemed  It  necessary  or 
useful  that  the  affirmations  of  quality  which 
it  contained  should  be  made  in  accomplish- 
ing the  sales  of  cars  of  the  type  of  which 
it  spoke,  and  expected  and  authorized  Its 
agent  to  do  that  which  it  thus  Indicated  to 
be  essential  to  the  fulfillment  of  the  object 
of  the  agency. 

The  evidence  entitled  the  plaintiff  to  have 
the  issues  submitted  to  the  Jury,  and  the 
order  of  the  Appellate  Division  and  the  judg- 
ment entered  thereon  should  be  reversed  and 
a  new  trial  granted,  costs  to  abide  the  event. 

CDLLEN,  C.  J.,  and  HAIGHT,  WERNER, 
WILLARD  BARTLETT,  and  HISOOCK,  JJ, 
concur.    CHASE,  J.,  ahsent. 

Judgment  reversed,  eta 


(102  N.  Y.  362) 

STONE  et  al.  v.  CLEVEIAND,  C,  C.  &  ST. 

L.  RT.  00.  et  al. 
(Court  of  Appeals  of  New  York.    Jane  13, 1911.) 

1.  RAILBOADS  (§   18*)— OONTBOLLIWO  BOADB— 

Liability. 

One  railroad  corporation  Is  not  liable  for 
the  ordinary  daily  operations  of  another,  socfa 
as  carriage  of  live  stock,  though  the  first  owns 
the  majonty  of  the  capital  stock  of  the  latter 
and  thereby  controls  its  corporate  organization, 
though  it  has  assembled  the  latter  road  with 
others  into  a  transportation  system — advertised- 
and  known  by  its  name,  where  the  subordinate 
road  maintains  its  corporate  identity,  making  its 
own  contracts,  keeping  Its  own  accounts,  etc. 

[Ed. .  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  f  16.»] 

2.  Corporations  (S  215»)  —  Majobitt  Stook- 
HOLDEBS— Liability. 

A  majority  stockholder  is  not  responsible 
for  corporate  transactions. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  i  215.*] 

Vann,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Aftpellata 
Division,  Fourth  Department 

Action  by  Henry  M.  Stone  and  another 
against  the  Cleveland,  Cincinnati,  Chicago 
&  St  Louis  Railway  Company  and  another. 
Judgment  of  the  Fourth  Appellate  DlviBlon 
(136  App.  DIv.  907,  120  N.  Y.  Supp.  1147)  af- 
firming a  Judgment  for  plaintiffs,  and  the 
named  defendant  appeals.  Reversed,  and 
new  trial  granted. 

Thomas  D.  Powell,  for  appellant  Irving 
W.  Cole,  for  respondents. 

HISCOCK,  J.  Plaintiffs  undertook  to  ship 
a  car  load  of  horses  from  Van  Wert,  Ohio, 
to  Buffalo.  Some  of  the  horses. being  Injur- 
ed in  transit,  they  recovered  a  verdict  for 
damages  against  the  appellant  It  will  be 
assumed  without  consideration  that  there 
was  sufficient  evidence  on  which  to  rest  a 
verdict  against  some  carrier.  The  only  ques- 
tion which  I  shall  consider  Is  whether  there 
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was  any  proof  establishing  liability  on  the 
part  of  the  appellant        * 

The  point  of  shipment  was  situated  on  the 
Cincinnati  Northern  Hallroad,  and  at  the 
end  of  Its  line  the  horses  were  to  be  deliver- 
ed to  the  New  York,  Chicago  &  St  Louis 
Railroad,  which  would  carry  them  to  the 
point  of  destination.  The  horses  were  re- 
ceived by,  and  the  contract  of  shipment  ex- 
pressly and  exclusively  made  with,  the  for- 
mer company.  No  part  of  appellant's  rail- 
road proper  was  within  the  shipping  route, 
and  it  did  not  directly  or  in  name  have  any- 
thing to  do  with  the  shipment  or  become  a 
party  to  the  contract  therefor.  It  is,  how- 
ever, claimed  that  indirectly  it  so  controlled 
and  operated  the  Cincinnati  Northern  Road 
as  to  be  responsible  for  its  transgressions,  if 
there  were  any. 

This  claim,  thus  ftir  approved  of  by  the 
courts,  rests  on  three  lines  of  evidence,  the 
Important  portions  of  which  will  be  sum- 
marized. 

Concededly  the  appellant  owned  a  majority 
of  the  capital  stock  of  the  shipping  road.  By 
this  stock  of  course  it  controlled  the  selec- 
tion of  4ire<^ra,  a  minority  of  whom  were 
directors  of  its  own  road.  This  board  of  di- 
rectors selected  the  executive  officers,  several 
of  whom  respectively  held  corresponding  or 
other  places  in  the  organization  of  the  ap- 
pellant. Such  executive  officers  at  some 
jMlnts  occupied  offices  situate  in  the  same 
building,  and  in  one  case  in  the  same  suite 
of  rooms,  with  those  maintained  by  the  ap- 
pellant In  various  reports  made,  both  by 
the  appellant  and  the  Cincinnati  Northern,  to 
public  officials  of  the  state  of  Ohio,  it  was 
stated  in  substance  that  the  appeUant  "con- 
trolled" the  latter  road,  but  in  each  case 
such  reports  by  other  Information  made  it 
plain  that  the  control  there  spoken  of  had 
reference  to  the  ownership  of  a  controlling 
amount  of  stock. 

In  the  second  place,  a  "folder"  and  pages 
from  a  railroad  guide  were  Introduced  which, 
amongst  other  things,  advertised  "New  Xork 
Central  Lines,"  and  in  connection  therewith 
a  "Big  Four  Route"  (appellant  being  known 
as  the  Big  Four  Railroad),  and  stated  the  ag- 
gregate "mileage  of  the  Big  Four  Route  as 
operated  under  the  following  divisions,"  one 
of  which  was  the  Cincinnati  Northern  Rail- 
road. In  addition,  one  of  appellant's  officials 
who  was  called  as  a  witness  stated  that  for 
advertising  purixises  the  Cincinnati  Northern 
Railroad  was  known  as  part  of  the  "Big 
Four"  route  or  system. 

lAstly,  a  livery  stable  keeper  called  by  the 
plaintiffs  and  who  had  never  been  connected 
with  the  operation  of  either  road  swore  in 
terms  that  the  Cincinnati  Northern  was  op- 
erated by  the  appellant.  However,  this  tes- 
timony by  which  he  essayed  with  consider- 
able confidence  to  settle  the  legal  relatlon- 
Bbip  of  two  Important  railroad  corporations. 
When  stripped  of  what  were  mere  conclu- 
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slons,  shrank  to  a  statement  that  be  had  at 
times  seen  rolling  stock  of  the  appellant,  like 
that  of  many  other  roads,  pass  over  the  Cin- 
cinnati Northern.  We  are  so  thoroughly 
agreed  on  the  inconclusive  character  of  this 
testimony  that  it  may  be  eliminated  from 
further  discussion. 

[1]  Doing  this,  the  question  substantially 
becomes  whether  evidence  makes  one  rail- 
road corporation  responsible  for  the  ordi- 
nary dally  operations  of  another,  when  it  dis- 
closes that  the  first  owns  a  majority  of  the 
capital  stock  of  the  latter  and  thereby  con- 
trols Its  corporate  organization,  which,  how- 
ever, remains  legally  distinct  and  separate, 
and  by  reason  of  such  stock  control  or  oth- 
er influence  has  assembled  the  latter  road 
with  others  into  a  transportation  "route"  or 
system  which  is  advertised  and  known  by  its 
name,  d  do  not  think  that  it  does,  and  cer- 
tainly. In  my  opinion,  it  does  not  warrant 
such  a  conclusion  when,  in  addition  to  the 
facts  thus  summarized,  it  further  appears, 
ae  in  this  case,  that  the  subordinate  railroad 
in  all  respects  maintains  Its  corporate  iden- 
tity, makes  its  own  contracts,  keeps  its  own 
accounts,  collects  its  own  revenues,  and  pays 
its  own  operating  expenses,  and  that  the 
only  financial  Interest  of  the  controlling  road 
is  by  way  of  dividends  on  its  stock. 

[2]  It  la  well  established  that  the  owner- 
ship of  a  majority  of  the  stock  of  a  corpora- 
tion, while  It  gives  a  certain  control  of  the 
corporation,  does  not  give  that  Control  of 
corporate  transactions  which  makes  tbe  bold- 
er of  the  stock  responsible  for  the  latter. 
This  Question  was  recently  settled  in  Senior 
V.  N.  y.  City  By.  Co.,  Ill  App.  Dlv.  39,  97 
N.  Y.  Supp.  645;  affirmed,  without  opinion, 
187  N.  Y.  559,  80  N.  £}.  1120.  In  that  case  it 
appeared  that  the  defendant  owned  more 
than  90  per  cent  of  the  capital  stock  of  the 
Forty-Second  Street  Railroad  Company,  and 
operated  a  railroad  intersecting  tbe  same. 
It  was  sought  to  hold  it  responsible  for  a 
penalty  under  a  statute  (Laws  18(H),  c.  5<Sd, 
I  101,  amended  by  Laws  1897,  c.  688,  {  1), 
which  provided  that  no  corporation  "con- 
structing and  operating  a  railroad"  should 
charge  any  passenger  more  than  five  cents 
for  one  continuous  ride,  etc.  The  defendant 
subject  to  the  general  provisions  of  law,  ab- 
solutely controlled  the  organization  and  thus 
indirectly  the  operations  of  the  Forty-Sec- 
ond street  line,  but  it  was  pointed  out  in  the 
opinion  of  the  Appellate  Division  that  mere 
control  of  a  corporation  operating  a  railroad 
did  not  mean  In  a  legal  sense  control  of  the 
operation  of  the  road,  and  that  a  person 
could  not  be  said  to  be  in  control  of  the  man- 
agement of  the  property  of  a  corporation 
simply  because  he  owned  a  majority  of  the 
latter's  stock. 

In  Pullman  Palace  Car  O.  t.  Missouri 
Pat  Ry.  Co.,  115  U.  8.  687,  686,  6  Sup.  Ct 
19^  198  (28  L.  Ed.  i99),  the  plaintiff,  under 
a  contract  whereby  the  defendant  agreed  to 
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use  the  former's  cars  on  'Its  own  line  of 
road  and  all  roada  wblch  It  now  controls  or 
may  hweafter  control,"  etc.,  sought  to  com- 
pel the  nse  of  Its  cars  on  the  St  Loals  & 
Iron  Mountain  Railway  on  the  ground  that 
the  defendant  controlled  the  latter  company. 
The  court  dismissed  the  bill,  saying:  "Con- 
fessedly the  St.  LonlB,  Iron  Mountain  & 
Southern  Company  keeps  up  its  own  corpo- 
rate organization.  It  operates  its  own  road. 
It  has  its  own  officers,  and  maizes  its  own 
bargains.  The  Missouri  Pacific  owns  all,  or 
nearly  all,  its  stock,  and  in  that  way  can 
determine  who  shall  constitute  its  board  of 
directors,  but  there  the  power  of  that  com- 
pany over  the  management  stops.  The  board 
when  elected  has  controlling  authority,  and 
for  its  doings  it  is  not  necessarily  answer- 
able to  the  Missouri  Pacific  Company.  The 
two  roads  are  substantially  owned  by  the 
same  persons  and  operated  in  the  same  in- 
terest, but  that  of  the  St  Louis,  Iron  Moun- 
tain &  Southern  Company  is  In  no  legal  sense 
controlled  by  the  Missouri  Pacific.  *  *  * 
The  Missouri  Pacific  Company  has  bought 
the  stock  of  the  St  Louis,  Iron  Mountain 
&  Southern  Company,  and  has  effected  a  sat- 
isfactory election  of  directors,  but  this  is  all. 
It  has  all  the  advantages  of  a  control  of 
the  road,  but  that  Is  not  in  law  the  control 
itself.  Practically  it  may  control  the  com- 
pany, but  the  company  alone  controls  its 
road.  In  a  sense,  the  stockholders  of  a  cor- 
poration own  its  property,  but  they  are  not 
the  managers  of  its  bnainess  or  tn  the  im- 
mediate control  of  its  affairs.  Ordinarily 
they  elect  the  governing  body  of  the  corpo- 
ration, and  that  body  controls  its  property. 
Such  is  the  case  here.  •  •  *  It  (the  de- 
fendant) is  not  the  corporation,  In  the  sense 
of  that  term  as  applied  to  the  management 
of  the  corporate  business  or  the  control  of 
the  corporate  property." 

Evidence  that  a  railroad  coriwratlon,  by 
reason  of  stock  ownership  In  one  or  more 
other  similar  corporations,  has  been  influ- 
ential in  bringing  them  Into  a  connected  sys- 
tem or  route  advertised  or  known  under  its 
name  seems  similarly  deficient  In  establish- 
ing actual  operation  by  the  former  of  all  the 
others,  where  each  of  the  latter  maintains 
its  corporate  identity  and  its  individual  op- 
erating organization.  The  organization  of 
such  a  route  or  system  does  not  fairly  im- 
ply such  operation  by  the  one  of  all  the 
others.  In  the  abs^ice  of  further  proof,  It 
rather  Implies  that  several  lines  of  road  have 
been  brought  Into  an  harmonious  operation 
to  secure  convenience  to  passengers  and  ship- 
pers, and  for  the  purpose,  so  far  as  possible, 
of  keeping  the  traffic  which  originates  on 
one  road  of  the  system  on  the  other  connect- 
ing roads  thereof. 

I  suppose  that  plaintiff's  evidence  in  re- 
qtect  to  the  "Big  Four  Route,"  as  indicat- 
ing operation  by  appellant  of  the  road  by 
which  they  shipped  their  horses,  possesses  no 
special  potency   because  It  relates  to  rail- 


roads. And  yet,  if  the  attempt  were  made  to 
apply  their  theory  on  equivalent  evidence  to 
other  transactions,  it  seems  to  me  that  it 
would  not  be  seriously  considered.  It  has 
of  recent  times  become  somewhat  common 
to  organize  what  is  Imown  as  a  chain  of 
banks.  We  may  easily  assume  that  an  in- 
dividual or  corporation  residing  or  located 
in  New  Tork  City  might  obtain  control  of 
a  majority  of  the  capital  stock  In  each  of 
several  banks  located  throughout  the  state, 
and  thereby  control  the  corporate  organiza- 
tion of  each  one  It  may  be  further  assum- 
ed that  vanity  would  lead  the  controlling 
power  to  give  its  name  to  this  line  of  Insti- 
tutions, and  that  its  wishes  would  be  a  pow- 
erful influence  operating  on  the  corporate 
organization  of  each  in  the  conduct  of  its 
dally  business.  Nevertheless,  I  believe  that, 
if  a  person  making  a  deposit  in  a  bank  of 
distinct  corporate  identity  located  In  Roches- 
ter or  Buffalo,  anu  accepting  its  passuook  or 
certificate  of  deposit  as  exclusive  proof  of 
his  contract,  should  bring  an  action  against 
the  promoting  and  stock-controlling  individ- 
ual or  corporation  in  New  York  City  for  his 
deposit,  he  would  meet  with  prompt  and 
unquestionable  dereat 

The  facts  making  np  this  branch  of  plaln- 
tllTs  evidence  are  in  important  particulars 
similar  to  those  dealt  with  in  Pennsylvania 
R.  R.  Co.  V.  Jones,  155  U.  S.  333,  15  Sup. 
Ct  136,  39  Ij.  Ed.  1T6,  and  Peterson  t.  Chi- 
cago, Rock  Island  &  Pacific  R.  Co.,  205  U. 
S.  864,  27  Sup.  Ct  513,  51  L.  Ed.  841,  and 
some  of  the  views  expressed  in  each  of  those 
cases  strongly  support  the  ones  here  adopted. 

In  the  former  case  it  was  sought  to  liold 
the  plaintiff  in  error  responsible  for  an -ac- 
cident caused  In  part  by  a  train  of  the  Alex- 
andria &  FrederlcksDUrg  R.  R.  Company.  In 
addition  to  a  stock  ownership  by  the  Penn- 
sylvania Railroad  Company  therein,  adver- 
tisements were  proved  of  a  "Pennsylvania 
Route,"  which  included  the  Alexandria  Road, 
and  it  was  shown  that  certain  traffic  officers 
of  the  Pennsylvania  Railroad  Company  occu- 
pied similar  positions  in  the  organization  of 
the  other  road.  The  court  commenting  on 
these  and  other  facts  said:  "Taking  the  plain- 
tiffs' evidence  as  a  whole,  and  supplementing 
it  with  such  facts,  favorable  to  them,  as 
appear  in  the  defendant's  evidence,  we  are 
unable  to  see  that  a  case  was  made  out  as 
against  the  Pennsylvania  Railroad  Company. 
That  the  Pennsylvania  Railroad  Company 
owned  stock  and  bonds  of  some  of  the  other 
companies  defendant  did  not  tend  to  show 
a  partnership  or  agreement  to  run  the  roads 
of  the  latter  on  common  account  •  •  • 
That  the  Pennsylvania  Railroad  Company 
advertised  that  it  ran  trains,  or  connected 
with  trains  of  other  companies,  so  as  to 
form  through  lines,  without  breaking  bulk 
or  transferring  passengers,  did  not  tend  to 
show  any  contract  or  agreement  between 
the  companies  to  share  profits  and  losses. 
Nor  was  there  evidence,  in  the  presoit  case. 
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tliat  there  was  any  actual  participation  by 
the  PeniiBylTania  Railroad  Company  In  the 
earnings  of  the  other  companies  which  used 
the  road  between  the  cities  of  Alexandria 
and  Washington."  Page  344  of  155  U.  S„ 
page  140  of  15  9np.  Ct 

Peterson  v.  Chicago,  Rock  Island  &  Pacific 
R.  Company  Involred  a  question  of  Jurisdic- 
tion. An  attempt  was  made  to  serve  process 
on  the  defendant  road  in  the  state  of  Texas 
by  delivery  to  an  officer  of  another  corpora- 
tion controlled  by  it  through  stock  owner- 
ship, on  the  ground  that  through  the  latter 
corporation  It  was  doing  business  In  said 
state.  Amongst  other  things.  It  appeared 
that  the  defendant  owned  practically  all  of 
the  capital  stock,  of  the  local  road,  and  that 
the  latter  belonged  to  and  was  advertised 
by  the  former  as  imrt  of  the  "Rock  Island 
System."  Nevertheless,  the  court  overruled 
the  plaintiffs  contention,  saying,  "It  Is  a 
fact  that  both  companies  had  common  agents 
and  employes  to  a  certain  eixtent,  but  the  rec- 
ord shows  that  such  employes  were  paid  in 
proportion  to  the  business  done  for  each 
company.  And  that  while  In  the  service  of 
the  companies,  respectively,  they  were  under 
the  exclusive  management  and  control  of  the 
comimny  In  whose  service  they  were  engag- 
ed, with  no  power  to  discharge  or  employ 
the  one  company  for  the  other ;  and  that,  al- 
though the  service  was  in  a  sense  common, 
it  was  kept  distinct  and  separate  In  the  con- 
trol and  payment  of  the  employes  while  in 
the  separate  service  of  the  respective  com- 
panies. It  Is  true  that  the  Pacific  Company 
practically  owns  the  controlling  stock  in  the 
Gulf  Company,  and  that  both  companies  con- 
stitute elements  of  the  Rock  Island  system. 
But  the  holding  of  the  majority  Interest  In 
the  stock  does  not  mean  the  control  of  the 
active  officers  and  agents  of  the  local  com- 
pany doing  business  In  Texas.  That  fact 
gave  the  Pacific  Company  the  power  to  con- 
trol the  road  by  the  election  of  th^  directors 
of  the  Gulf  Company,  who  could  in  turn  elect 
officers  or  remove  them  from  the  places  al- 
ready held ;  but  this  power  does  not  make  it 
the  company  transacting  the  local  business." 
Page  390  of  205  U.  S.,  page  522  of  27  Sup.  Ct. 

Three  cases  are  cited  by  respondent  as  es- 
pecially sustaining  his  recovery:  L.  V.  R.  R. 
Co.  V.  Dupont,  128  Fed.  840,  64  O.  C.  A.  478; 
U  v.  R.  R.  Co.  V.  Delachesa,  145  Fed.  617, 
76  O.  C.  A.  307 ;  Penn.  R.  R.  Co.  v.  Rossett, 
116  III.  App.  342.  In  each  of  these  cases  a 
recovery  was  allowed  against  the  defendant 
for  an  accident  occurring  on  or  in  connec- 
tion with  a  railroad  Immediately  owned  by 
another  corporation.  It  is  not  practicable 
here  to  analyze  all  of  the  tacts  appearing  in 
each  of  those  cases  for  the  purpose  of  show- 
ing, as  I  think  clearly  to  be  the  fact,  at 
least  In  the  first  two,  that  they  were  stron- 
ger for  the  plaintiS  than  in  this  action.  In 
the  first  one,  amongst  other  things,  It  ap- 


peared that  the  Injured  person  was  a  pas- 
senger traveling  on  a  ticket  Issued  solely  by 
the  defendant  carrying  him  over  the  road 
where  he  was  Injured,  and  which  was  in- 
directly owned  by  It  as  stockholder.  The 
court  held  that  thereby  the  defendant  as- 
sumed "all  the  ordinary  obligations  of  a  pas- 
senger carrier  during  the  transit"  The  sec- 
ond case  Involved  the  same  roads  as  the  first 
one,  and  was  largely  decided  upon  its  au- 
thority as  controlling.  The  person  here  in- 
jured was  a  workman  of  another  company. 
The  cars  and  engine  in  connection  with  which 
he  was  working  belonged  to  the  defendant, 
and  It  was  held  that  there  was  su^cient  evi- 
dence to  permit  the  Jury  to  find  that  the  men 
whose  negligence  caused  the  injury  were 
temporarily  employes  of  the  defendant. 

In  the  third  case  the  question  was  wheth- 
er defendant  was  managing  and  operating  a 
road,  the  legal  title  to  which  rested  in  an- 
other corporation,,  whose  stock  was  directly 
or  Indirectly  owned  by  the  defendant.  I 
Judge  from  the  somewhat  incomplete  report 
that  there  was  evidence  which,  from  our 
standpoint,  permitted  a  decision  of  the  ques- 
tion in  'favor  of  plaintiff.  If  there  was  not, 
I  should  be  unwilling  to  follow  the  decision. 

Some  suggestion  is  made  that  the  appel- 
lant should  be  held  responsible  in  this  case 
by  reason  of  its  folder  and  time-table  already 
referred  to,  whereby  respondents  were  led 
to  rely  on  its  control  of  and  responsibility 
for  the  operations  of  the  Cincinnati  North- 
em  Railroad.  The  evidence  as  a  whole,  and 
especially  the  contract  made  with  the  latter 
xoad,  thoroughly  rebuts  any  idea  that  the 
respondents  were  misled  or  were  relying  on 
any  responsibility  of  the  appellant  in  their 
shipment. 

In  my  opinion,  the  Judgment  appealed  from 
should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  event 

CtnXEN,  0.  J.,  and  GRAY,  WILLARD 
BARTLETT,  CHASE,  and  COLLIN,  JJ, 
concur.    VANN,  3'.,  dissents. 

Judgment  reversed,  etc. 


(202  N.  T,  879) 

LAFAYBTTB  ST.  CHURCH  SOCIETY  OF 
BUFFALO  v.  NORTON. 

(Conrt  of  Appeals  of  New  York.     June  13. 
1911.) 

1.  Trusts  ({g  17.  18*)  —  Absolutb  Cohvkt- 
AitcES— Parol  Trust. 

The  truBtees  of  a  church  conveyed  proper- 
ty not  used  for  church  purposes  by  deed  abso- 
lute in  form.  It  was  not  the  understanding  of 
the  trustees  that  the  transfer  should  deprive  the 
church  of  its  real  ownership,  but  it  was  under- 
stood that  the  property  should  be  held  by  the 
grantee  for  the  church  and  leased  for  a  theater 
to  conceal  that  fact  from  the  church  members. 
Held  that,  under  the  rule  that  parol  evidence 
18  inadmissible  to  limit  the  effect  tlie  law  attrib- 
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utes  to  the  deliyery  of  a  deed  to  a  grantee,  no 
trust  in  favor  of  the  church  was  created,  even 
though  the  grantee  orally  promised  to  hold  the 
property  in  trust  for  the  church. 

[Ed.  Note.— For  other  cases,  see  Trusts,  CSent. 
Dig.  §§  15-24;    Dec.  Dig.  §§  17,  ia»] 

2.   TRtlSTB    (§    36*)— ABSOLXm  CONVltTANOK*— 
PAROI,   TBUST— EJVIDENCE. 

The  trustees  of  a  church  sold  property  not 
used  for  church  purposes  to  a  brother  and  law 
partner  of  a  trustee,  taking  back  a  mortgage 
for  the  price.  The  trustees  at  the  same  time 
authorized  an  agreement  which  provided  for  a 
reconveyance  of  the  property  and  discharge  of 
the  mortgage  in  case  a  proposed  lease  should 
not  be  executed,  and  that  the  grantee  should 
safeguard  not  only  the  mortgagee  but  himself  by 
seeing  that  the  lessees  paid  for  the  improve- 
ments they  might  make  on  the  property,  and 
that  the  grantee  would  collect  the  rents  under 
the  lease  as  they  became  due  and  pay  them  over 
to  the  church,  in  lieu  of  interest  on  his  mort- 
gage to  secure  the  price.  The  trustees  were  in- 
formed prior  to  the  conveyance  that  the  grantee 
had  no  money  to  Invest  in  the  proi)erty,  and 
could  not  pay  anything  for  carrying  it  during 
the  leasehold  period.  Meld  that,  though  the 
grantee  could  not  retain  any  advantage  he  might 
g«in  over  the  church  by  virtue  of  his  relation 
to  a  -trustee,  the  relation  did  not  preclude  him 
from  becoming  a  purchaser,  and  the  facts  did 
not  establish  a  trust  in  favor  of  the  church. 

[Bd.  Note. — For  other  cases,  see  Trusts,  Cent. 
Dig.  n  45-50;   Dec.  Dig.  {  35.*] 

8.  Tbial  (J  398*)  — Findikqs  — Inconsisten- 
cies—Effect. 

Where  there  is  an  inconsistency  between 
the  findings  of  the  trial  court,  appellant  is  enti- 
tled to  the  benefit  of  the  findings  most  favorable 
to  him. 

[EH.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  SI  946. 947;  Dec.  Dig.  §  S98.*] 

4.  Keligious  Societies  (|  20*)— Convbtanck 

OF.ChXIBCH  PBOPEBTT— RATinOATION. 

The  trustees  of  a,  church,  empowered  by  Its 
members  to  sell  property  not  nsed  for  church 
purposes,  sold  the  property  to  a  grantee,  who  as- 
sumed a  mortgage  on  the  property,  and  execut- 
ed a  mortgage  for  the  price  and  leased  the  prop- 
erty for  a  specified  period.  Shortly  before  the 
expiration  of  the  lease,  the  grantee  offered  to 
the  trustees  to  pay  a  part  of  the  mortgage,  and 
to  pay  a  specified  sum  each  year  on  the  prinr 
cipal.  The  offer  was  accepted  and  the  money 
was.  paid.  Held  that,  though  no  new  considera- 
tion was  advanced  by  the  grantee,  the  receipt 
of  the  payment  was  an  acknowledgment  by  the 
chnrch  that  the  deed  passed  the  title  to  the 
grantee  freed  from  any  trust  in  its  favor. 

[EM.  Note.— For  other  cases,  see  Religions  So- 
cieties, Cent  Dig.  H  130-143;   Dec.  Dig.  {  20.*] 

6.  TRtrerrs  (§  95*)  —  Conbtruotive  Tbubtb  — 
Fraud. 

The  members  of  a  church  empowered  its 
trustees  to  sell  property  not  used  for  church 
purposes.  The  property  produced  no  income, 
and  carrying  it  was  a  burden  on  the  church. 
The  trustees  sold  the  property  to  a  purchaser, 
who  was  a  brother  and  law  partner  of  a  trustee, 
and  who  assumed  a  mortcrage  on  the  property 
and  agreed  to  pay  a  specmed  sum  and  executed 
a  mortgage  to  secure  it  The  price  for  which 
the  property  was  sold  was  a  reasonable  one,  and 
the  chnrch  only  lost  the  chance  of  an  apprecia- 
tion in  the  value  of  the  property.  No  fraud  was 
practiced  on  the  church.  Held,  that  the  trans- 
action was  not  so  unconscionable  on  the  part  of 
the  grantee  or  so  prejudicial  to  the  church  as  to 
justify  the  raising  of  a  trust  in  favor  of  the 
<Anrch,  thongh  the  grantee  in  about  five  years 


sold  the  property  for  a  sum  largely  In  excess  of 
that  received  by  the  church. 

[Ed.  Note.— For  other  cases,  see  Trosts,  Cent 
Dig.  §§  145-147 ;   Dec.  Dig.  §  95.*] 

Gray,  Vann,  and  Chase,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
DMslon,  Fourth  Department 

Action  by  the  Lafayette  Street  Church 
Society  of  Buffalo  against  Herbert  F.  J.  Nor- 
ton. From  a  Judgment  of  the  Appellate  Di- 
vision a34  Aw>-  DlT-  991.  119  N.  X.  Supp. 
1132)  affirming  a  Judgment  for  plaintiff,  de- 
fendant appeala  Reversed,  and  new  trial 
granted. 

This  action  was  brought  to  impress  a  trust 
in  favor  of  the  plaintiff  upon  a  mortgage  for 
$52,000  held  by  the  defendant,  to  compel  tlie 
transfer  thereof  to  the  plaintiff,  with  an  ac- 
counting for  all  moneys  paid  thereon,  and  to 
enjoin  the  defendant  from  assigning  or  in- 
cumbering said  mortgage  during  the  penden- 
cy of  the  action.  The  answer,  after  admit- 
ting certain  allegations  of  the  complaint, 
denied  the  remainder,  and  pleaded  the  stat- 
ute of  limitations  for  the  period  of  sis  years. 
After  a  trial  at  Special  Term,  Judgment  was 
rendered  in  favor  of  the  plaintiff,  substan- 
tially in  accordance  with  its  prayer  for  re- 
lief, as  to  an  undivided  lialf  of  the  mortgage , 
held  by  the  defendant  when  the  action  was 
commenced;  the  other  half  having  been  pre- 
viously assigned  to  a  bona  tide  purchaser. 
The  Appellate  Division  unanimously  affirmed, 
and  the  defendant  ai>pealed  to  this  court 

The  facts  found,  some  details  being  omit- 
ted, are  substantially  as  follows :  The  plain- 
tiff is  a  religious  corporation,  and  the  de- 
fendant is  a  practicing  lawyer,  the  brother 
and  law  partner  of  Nathaniel  W.  Norton, 
who  was  one  of  the  trustees  of  the  church, 
and  had  been  for  a  long  time  prior  to  the 
transaction  in  question.  In  January,  1901, 
the  plaintiff  owned  two  church  stmcturee, 
one  known  as  the  "Old  Church  Property," 
which  was  no  longer  nsed  for  religions  wor- 
ship, and  the  other  with  a  new  and  valuable 
edifice  thereon,  which  was  in  constant  use 
for  chnrch  purposes.  The  society  was  heavi- 
ly In  debt,  and  the  expense  of  holding  the 
"Old  Churdi  Property"  was  so  great  that 
"It  was  imperatively  necessary"  to  lease  or 
sell  it  "in  order  to  secure  present  revenue." 
It  was  subject  to  a  mortgage  for  $60,000, 
and,  while  the  carrying  charges  for  Interest 
and  taxes  amounted  to  a  large  sum  annually, 
the  Income  was  but  nominal.  For  a  long 
time  efforts  had  be^n  made  to  sell  it  without 
success,  and  it  was  impossible  to  lease  it  at  a 
satisfactory  rental,  except  for  use  as  a  the- 
ater, and  some  of  the  members  of  the  congre- 
gation were  nnwilling  that  It  should  he  leas- 
ed for  that  purpose.  At  the  annual  meet- 
ing held  on  the  8th  of  January,  1901,  a  res- 
olution was  passed  authorizing  the  trustees 
to  sell,  lease,  or  otherwise  dispose  of  it,  and 
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to  execute  the  necessary  Instrmnents  to  carry 
tbe  resolution  into  effect.  Thereafter  at  a 
meeting  of  the  board  of  trustees  the  defend- 
ant's brother,  one  of  their  number,  stated 
that  after  various  negotiations,  "in  view  of 
the  difficulty  of  maidng  a  lease  direct  be- 
cause of  the  opiwsition  of  the  people  in  tbe 
church  to  its  leasing,  an  arrangement  was 
proposed  tiy  which  the  property  should  be 
transferred  at  a  price  stated  to  some  person 
who  should  take  the  property  subject  to  tbe 
present  EIrle  County  Bank  mortgage,  and  him- 
self give  back  a  mortgage  upon  the  property 
for  the  balance  of  the  purchase  price,  as 
agreed  upon.  If  such  price  could  be  agreed 
npon  with  such  person,  then  that  person  to 
whom  the  property  was  transferred  would 
be  at  liberty  to  enter  into  a  lease  with  the 
party."  Thereupon  a  resolution  was  adopted 
directing  application  to  be  made  to  the 
court  for  authority  to  sell  the  property  for  a 
sum  not  less  than  $120,000,  of  which  $60,000 
was  to  be  represented  by  tbe  old  mortgage 
and  tbe  balance  by  a  new  mortgage  upon 
fsncb  terms  and  conditions  as  should  be 
agreed  upon.  The  application  was  according- 
ly made,  and  leave  was  granted  by  the  court 
authorizing  the  sale  on  the  terms  specified. 
Thereafter  a  deed  of  the  property  was  made 
to  the  defendant  for  the  earn  of  $120,000, 
which  the  trial  court  found  was  the  full  val- 
ue of  tbe  property,  and  a  mortgage  executed 
by  him  to  tbe  plaintiff  for  the  sum  of  $60,- 
000,  but  without  any  bond  or  personal  obliga- 
tion for  the  payment  of  said  sum,  and  a 
lease  was  made  by  the  defendant  to  the 
theater  people  for  the  term  of  five  years. 
Just  before  the  expiration  of  the  demised 
term.  In  April,  1906,  tbe  defendant  wrote 
to  the  plaintiff  offering  to  pay  $20,000  on  his 
mortgage  then  past  due,  and  asking  for  an 
extension  of  time  for  the  payment  of  the 
balance.  The  request  was  granted,  and  tbe 
defendant  paid  to  the  plaintiff  the  sum  of 
$20,000  on  account  of  the  mortgage.  Tbere- 
ui>on  the  defendant  sold  and  conveyed  tbe 
premises  for  the  sum  of  $172,000.  Subse- 
quently tbe  plaintiff  brought  this  action 
claiming  that  the  defendant  held  the  proper- 
ty conveyed  to  it  as  Its  trustee  and  -for  its 
benefit,  and  asking  Judgment  that  he  ac- 
count for  what  be  had  received  on  tbe  sale. 

Moses  Sblre,  for  appellant  Qeorge  Clin- 
ton, for  respondent. 

CULIiEN,  C.  J.  (after  stating  the  facts  as 
above).  I  am  of  opinion  that  the  facts 
found  by  tbe  trial  court  do  not  support  the 
Judgment.  Tbe  foundation  of  the  plaintiffs 
right  to  relief  are  the  two  findings:  "That 
It  was  not  the  understanding  of  the  trus- 
tees that  tbe  transfer  to  a  third  person 
should  deprive  the  plaintiff  of  its  real  own- 
ership of  the  property.  That  It  was  the  un- 
derstanding and  Intent  of  the  trustees  that 
the  property  sboald  be  conveyed  to  a  tbird 
person  to  bold  for  tbe  church  and  lease  to 
the  theater  people,  In  order  to  cover  Up  and 


conceal  from  the  church  members  the  fact 
that  it  was  in  reality  leasing  to  them." 
There  is  no  finding  that  the  defendant  ever 
agreed  to  bold  tbe  lands  conveyed  to  him 
in  trust  for  tbe  plaintiff,  and,  on  tbe  con- 
trary, there  is  an  express  finding,  to  which 
I  shall  hereafter  allude,  which  negatives 
any  such  promise  or  agreement.  And  even 
had  such  a  promise  been  made.  It  not  being  in 
writing,  the  promise  with  tbe  two  findings 
I  have  quoted  would  be  insufficient  to  es- 
tablish the  trast  and  entitle  the  plaintiff  to 
relief.  Wood  v.  Babe,  96  N.  T.  414,  48  Am. 
Rep.  640. 

[1]  It  is  the  settled  law  of  this  state  that 
parol  evidence  is  inadmissible  to  limit  the 
effect  the  law  attributes  to  the  delivery  of 
a  deed  to  a  grantee.  Hamlin  v.  Hamlin,  192 
N.  Y.  164,  168,  84  N.  E.  805,  806,  was  an  ac- 
tion by  the  wife  to  set  aside  a  deed  made  by 
her  to  her  husband  on  the  claim  that  she 
delivered  the  deeds  "simply  to  help  him  tem- 
porarily, In  case  he  needed  the  money  for 
his  business."  This  court  said,  through 
Gray,  J.:  "If  we  should  give  full  effect  to 
tbe  plaintiff's  claim,  it  would  be  to  hold  the 
delivery  by.  her  of  the  deeds  to  have  been 
conditional  and  not  absolute;  but  that 
would  be  violative  of  the  settled  rule  in  this 
state  that  a  delivery  cannot  be  made  to  the 
grantee  conditionally.  Any  oral  condition 
accompanying  tbe  delivery  in  such  case 
would  be  r^ugnant  to  tbe  terms  of  the  deed, 
and  parol  evidence  to  prove  that  there  was 
such  a  condition  attached  to  the  delivery  is 
Inadmissible" — citing  Souverbye  v.  Arden,  1 
Johns.  Ch.  240;  WorraU  v.  Munn,  5  N.  Y. 
229,  65  Am.  Dec.  830;  Wallace  v.  Berdell, 
97  N.  Y.  13;  Blewltt  v.  Boorum,  142  N.  Y. 
357,  87  N.  B.  119,  40  Am.  St.  Rep.  600.  There 
can  be  no  distinction  as  to  this  element  be- 
tween the  case  at  bar  and  that  cited.  There 
It  was  attempted  to  show  the  title  was  to 
pass  to  the  husband  by  the  deed  merely  tem- 
porarily; here,  that  it  was  not  to  pass  at  all. 
As  to  snch  a  claim  it  is  said  in  Wallace  v. 
Berdell,  supra:  "The  General  Term  In  their 
opinion  say  that  they  are  of  the  opinion  that 
the  evidence  leads  to  but  one  conclusion, 
namely,  that  the  trust  deed  was  made  for  a 
temporary  purpose  only.  •  •  •  If  this  be 
the  correct  view  of  the  facts,  tbe  conclusion 
that  the  deed  was  Invalid  is  clearly  errone- 
ous. •  •  •  The  delivery  having  been  to  the 
grantee  himself,  neither  party  would  have 
been  permitted  to  show,  for  the  purpose  of 
defeating  the  rights  of  tbe  cestuis  que  trust- 
ent,  that  the  delivery  was  with  intent  that 
the  deed  should  not  take  effect,  or  that  it 
should  not  take  effect  unless  again  delivered, 
or  unless  the  grantor  should  afterward  de- 
termine tbat  it  should  take  effect,  or  upon 
any  other  contingency  whatever,  contrary 
to  tbe  terms  of  the  Instrument"  97  N.  Y. 
24.  Therefore,  to  uphold  the  Judgment  be- 
low some  other  el^nent  must  be  established 
than  those  I  liave  referred  to.  [J]  Doubt- 
less, a  relation  of.  confidence  between  the 
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parties  would  be  snffldent.bad  the  defendant 
made  a  promise  to  hold  the  lands  in  tmst 
(Wood  T.  Babe,  snpra),  and  it  is  claimed  that 
Bndi  relation  was  established  by  the  fact 
that  the  defendant  was  the  law  partner  of 
his  brother,  Nathaniel  W.  Norton,  who  was 
one  of  the  trustees.  Now,  while  the  defend- 
ant could  not  retain  any  advantage  he  might 
gain  over  the  plaintiff  by  virtue  of  this  re- 
lation, still  the  relation  did  not  necessarily 
preclude  him  from  becoming  a  purchaser  of 
the  property,  and  so  the  trial  court  found. 
At  the  time  the  trustees  of  the  plaintiff 
voted  to  sell  and  convey  the  property  to  the 
defendant,  they  also  authorized  the  execution 
of  an  agreement  with  the  defendant  as  to  his 
reoponRibllitles.  The  agreement  recited  the 
c-onreyance  for  the  sum  of  1120,000.  repre- 
sented by  a  mortgage  of  |60,000  then  on  the 
property,  and  a  further  mortgage  of  $60,000 
to  be  given  to  the  plaintiff;  that  there  was 
a  proposition  from  one  Keman  and  others 
to  take  a  lease  of  the  property  for  the  period 
of  five  years,  and  to  pay  as  rent  $4,000  a 
year  quarterly,  in  advance,  as  well  as  all 
taxes  and  assessments,  and  to  keep  the  build- 
Ifgs  insured  for  a  sum  not  less  than  $25,- 
000,  loss  payable  to  mortgagee;  that  the 
lessees  proposed  to  make  certain  Improve- 
ments upon  the  property.  It  then  contained 
an  agreement  by  the  defendant  that  he 
would,  so  far  as  he  was  able,  saf^niard 
"himself  and  mortgagees"  by  seeing  to  it 
that  the  contracts  for  such  Improvements 
were  carried  out,  and  that  the  Improvements 
were  paid  for  by  the  lessees ;  that  the  work 
done  In  improvements  should  not  interfere 
with  the  building  laws  of  the  city,  and  that 
the  property  should  not  be  wasted  or  made 
of  less  value  by  reason  of  any  Improvements 
being  begun  and  then  abandoned,  which 
should  be  provided  for  either  by  giving  a 
bond  or  deposit  by  James  Li.  Keman  and 
others  to  the  extent  of  the  costs  of  the  pro- 
posed improvements  or  In  some  other  man- 
ner. It  further  provided  that  If  the  lease 
contemplated  should  not  be  made  the  de- 
fendant should  reconvey  the  property  to  the 
plaintiff,  and  take  a  discharge  of  his  mort- 
gage. Lastly,  the  defendant  agreed  to  collect 
the  rents  under  the  lease  as  the  same  should 
become  due,  and  immediately  pay  over  the 
same  to  the  plaintiff,  "to  the  extent  of  $4,- 
000  yearly,"  which  rent  should  be  in  lien  of 
interest  upon  the  mortgage  debt  upon  said 
property;  and  the  defendant  was  not  to 
be  personally  obligated  to  pay  more  moneys 
than  he  bad  received.  As  to  this  agreement, 
the  Special  Term  expressly  found  "that  at 
the  .meeting  of  the  trustees  held  on  the  26th 
of  January,  1901,  Nathaniel  W.  Norton  in- 
formed the  trustees  that  his  brother  would 
take  the  property  on  the  terms  mentioned  in 
said  contract  and  upon  no  other  terms;  that 
he  had  no  money  to  Invest  ta  the  property, 
and  could  not  pay  anything  for  canning  It 
during  the  leasehold  period."  This  finding 
of  the  trial  court  necessarily  excludes  any 


promise,  agreement,  or  assent  on  the  part 
of  the  defendant  to  anything  except  that 
which  Is  provided  for  In  the  written  agree- 
ment He  distinctly  deSnes  his  position  and 
the  terms  on  which  he  would  accept  the  con- 
veyance to  the  trustees  of  the  plaintiff,  and 
with  full  knowledge  of  those  terms  and  con- 
ditions the  trustees  directed  the  conveyance 
to  him,  and  entered  into  the  agreement  the 
defendant  proposed.  It  Is  to  be  noted  that 
the  agreement  in  one  contingency,  and  only 
in  one  contingency,  provides  for  a  reconvey- 
ance of  the  property,  that  Is,  in  case  the  pro- 
posed lease  should  not  be  executed,  and  the 
agreement  also  provides  that  the  defendant 
shall  safeguard  not  only  the  plaintiff  but 
himself,  by  seeing  that  the  lessees  pay  for 
the  Improvements  they  may  make  in  the 
property.  In  the  face  of  this  agreement  and 
the  findings  of  the  court  as  to  it,  it  seems 
to  me  idle  to  claim  that  the  property  was 
Impressed  in  the  hands  of  the  defendant 
with  any  trust  in  favor  of  the  plaintiff,  or 
that  the  defendant's  obligations  and  relations 
to  the  property  were  anywise  different  from 
those  expressed  in  the  conveyance  and  agree- 
ment. [3]  If  there  is  any  inconsistency  be- 
tween the  finding  quoted  and  the  other  find- 
ings made  by  the  trial  court,  the  appellant 
Is,  under  the  settled  rules  of  practice,  enti- 
tled to  the  benefit  of  the  one  most  favorable 
to  him. 

[4]  I  think  also  that  the. plaintiff,  by  its 
subsequent  conduct,  ratified  and  confirmed 
the  conveyance  to  the  defendant  The  trial 
court  found  that  In  April,  1906,  five  years 
after  the  transaction,  and  within  a  few  days 
before  the  expiration  of  the  lease  to  the 
theater  company,  the  defendant  wrote  to 
the  trustees  of  the  plaintiff,  offering  to  pay 
$20,000  on  the  plaintiff's  mortgage,  and  ask- 
ing, in  consideration  thereof,  that  the  re- 
mainder be  allowed  to  stand  for  four  years, 
$5,000  to  be  paid  each  year  on  the  principal, 
together  with  interest;  that  the  trustees 
adopted  a  resolution  that  the  request  of  the 
defendant  be  compiled  with,  and  thereupon 
the  defendant  paid  to  the  plaintiff  the  sum 
of  $20,000.  It  Is  very  probably  true  that  no 
new  consideration  being  advanced,  the  pay- 
ment by  the  defendant  of  $20,000,  already 
due  on  the  mortgage,  was  not  a  sufficient 
consideration  for  Its  extension,  and  the  plain- 
tiff might  have  insisted  on  the  immediate 
payment  of  the  balance  due  on  the  mortgage, 
despite  of  its  receipt  of  the  $20,000  on  the 
condition  stated.  But  the  receipt  of  the 
money  seems  to  me  plainly  an  acknowledg- 
ment that  the  deed  given  by  the  plaintiff 
was  effective  to  pass  the  title  to  the  defend- 
ant and  that  the  title  was  then  In  him.  On 
no  other  possible  theory  could  the  plaintiff, 
under  the  facts  then  known  to  it  have  been 
entitled  to  the  money.  If  the  defendant  held 
title  simply  as  the  trustee  or  dummy  of  the 
plaintiff.  It  was  not  entitled  to  money  from 
him  unless  under  Its  instructions  he  had  sold 
the  property  on  its  behalf,  of  which  there 
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Is  no  finding,  and,  on  the  contrary,  the  plain- 
tiff claims  to  have  heen  ignorant  at  the  time 
of  any  sale. 

[5]  Nor  am  I  disposed  to  IooIe  upon  the 
transaction  as  so  unconscionable  on  the  part 
of  the  defendant  or  prejudicial  to  the  plain- 
tiff as  is  contended.  The  members  of  the 
cbarch  empowered  the  trustees  to  sell  the 
property,  the  use  of  which  the  church  no 
longer  required.  No  fraud  was  practiced 
upon  them.  The  trustees  had  made  diligent 
effort  In  that  behalf  and  failed.  The  prop- 
erty was  producing  no  Intome,  and  carrying 
it  was  a  severe  burden  upon  the  resources 
of  the  church.  Proposals  were  made  to  lease 
It  for  the  purpose  of  a  theater,  but  the  trus- 
tees, while  they  were  not  unwUllng  that  It 
should  be  occupied  for  that  purpose,  were 
unwilling  that  the  church  should  lease  it  for 
such  a  use,  fearing  dissatisfaction  on  the 
part  of  some  of  the  church  members.  There- 
upon the  scheme  was  planned  which  was  sub- 
sequently carried  through,  and  which  re- 
sulted In  the  property  being  used  as  a  the- 
ater. In  the  adoption  of  this  plan  fhe  trus- 
tees exhibited  some  moral  cowardice,  but 
committed  no  fraud.  The  plan  was  to  con- 
vey the  property  to  some  one  who  would  take 
It  at  Its  full  value,  the  purchase  money  to  be 
secured  by  a  mortgage  on  the  land,  but  with- 
out personal  liability  of  the  grantee.  He 
was  to  make  the  lease  to  the  theater.  If 
the  negotiations  for  the  lease  failed,  the 
property  was  to  be  reconveyed  to  the  church. 
If  the  lease  was  made,  the  grantee  was  to 
pay,  on  account  of  the  Interest  on  the  mort- 
gage, only  the  amount  of  rent  he  might  re- 
ceive. By  this  arrangement  the  plaintiff  was 
no  worse  off  than  It  was  before,  for  if  there 
was  no  lease  the  property  was  reconveyed. 
If  there  was  a  lease  the  plaintiff  would  get 
Just  what  It  was  willing  to  receive,  had  the 
trustees  had  the  moral  courage  to  rent  the 
property  for  a  theater.  The  defendant  be- 
came personally  liable  for  the  rent  he  might 
receive,  and,  if  he  failed  to  pay  It,  the  mort- 
gage to  the  plaintiff,  which  ran  only  for  a 
year,  could  be  immediately  foreclosed.  What 
the  plaintiff  undoubtedly  did  lose  was  the 
chance  of  the  appreciation  in  the  value  of  the 
property.  On  the  other  band,  the  plaintiff  got 
the  defendant's  obligation  to  collect  the  rent, 
look  after  the  property,  to  care  and  superin- 
tend the  improvements,  and  so  arrange  that 
there  should  be  no  charge  against  the  property 
for  the  cost  of  such  improvements  by  the  fail- 
ure of  the  lessees  themselves  to  pay  therefor. 
For  these  services  the  defendant  could  not 
recover  any  compensation  from  the  plaintiff. 
The  only  inducement  for  him  to  do  this  work 
and  assume  the  obligatipns  was  the  chance 
that  be  might  make  a  profit  on  the  sale  of 
the  property,  and  it  was  doubtless  due  to  the 
efforts  of  himself  and  I.uther,  with  whom  the 
court  found  he  agreed  to  divide  the  profits, 
that  a  profit  was  finally  realized.    Often  an 


option  Is  given  on  real  estate  for  a  nominal 
consideration,  on  the  belief  or  hope  that  the 
party  to  whom  it  Is  given  may  be  able  to 
effect' a  sale  where  the  owner  had  been  un- 
able to  do  so.  I  am  by  no  means  certain 
that,  taking  the  transaction  between  the 
parties  solely  as  It  appears  on  the  face  of 
the  instruments  executed  by  them,  the  trans- 
action was  not  a  beneficial  one  to  the  plain- 
tiff, and  enabled  It  to  make  a  sale  that  by 
Its  own  efforts  it  would  have  been  unable  to 
effect. 

The  judgment  should  be  reversed,  and  new 
trial  granted;  costs  to  abide  evoit. 

GRAT,  J.  (dissenting).  I  vote  for  the  af- 
firmance of  the  Judgment  The  case  differs 
from  that  of  Hamlin  v.  Hamlin,  192  N.  T. 
164,  84  N.  E.  805,  where  It  was  sought  to 
prove  that  a  deed  had  been  conditionally  de- 
livered. Here,  that  the  delivery  of  the  deed 
was  absolute  is  not  disputed.  The  claim  of 
the  plaintiff  Is  that  the  conveyance  was  ui>- 
on  trust,  and  that  the  defendant  must  ac- 
count for  his  acts  as  its  trustee.  It  was 
found  "that  the  defendant  knew  that  the 
plaintiff's  trustees  in  conveying  the  prop- 
erty to  him  did  so  simply  for  the  purpose 
that  he  might  hold  the  same  for  plaintiffs 
benefit  and  lease  it  to  the  theater  people." 
This  finding  has  been  unanimously  affirmed, 
and  is  conclusive  as  to  the  nature  of  the 
defendant's  title. 

HAI6HT,  WILLAED  BARTLBTT,  and 
WEENBR,  JJ.,  concur  with  CULLBN,  C.  J. ; 
VANN  and  CHASE,  JJ.,  concur  with 
GRAT,  J. 

Judgment  reversed,  etc. 

(202  N*  T.  »10) 

HEILBRUNN  v.  GERMAN  ALLIANCE  INS. 
CO.  OB"  NEW  lORK, 

(Court  of  Appeals  of  New  Xork.    June  16, 
1911.) 

IRBUBANCK  (I   622*)— PlBB  lNSUBAKCB>— MoBT- 

OAOE  OI.AUSE— Construction. 

As  the  Stipulations  and  conditions  of  the 
standard  fire  policy  which  relate  to  the  pro 
ceedinga  after  the  liability  of  the  company  baa 
accrued  in  terms  relate  to  the  mortgagor  only, 
all  or  none  of  such  terms  must  be  held  to  apply 
to  the  mortgagee,  and,  as  many  of  them  are  in- 
applicable, none  apply. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent.  Dig.  SS  1544r-lB50 ;   Dec.  Dig.  g  622.  •] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Simon  Hellbrunn  against  the 
German  Alliance  Insurance  Company  of  New 
York.  From  the  judgment  of  the  Appellate 
Division  (140  App.  Div.  557,  125  N.  Y.  Supp. 
374),  ^reversing  an  order  sustaining  a  demur- 
rer to  the  complaint  defendant  appeals.  Af- 
firmed. 

See,  also,  126  N.  Y.  Supp.  1131. 


>For  otlier  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  t  Am.  Dig.  Key  No.  Series  &  Rep'r  iDdexes 


Digitized  by 


Google 


884 


95  NOKTHEASTERN  EBPORTEE 


(OUo 


Alton  B.  Parker  and  I<eo  Lery,  for  appel- 
Bnt    Jacob  R.  Scblff,  for  respondent 

COLLIN,  J.  The  natnre  of  tbe  action  and 
the  facts,  so  far  as  material,  are  stated  In 
the  opinion  of  Scott,  J.,  below.  HeUbrunn  t. 
German  Alliance  Ins.  Co.,  140  App.  DIt.  557, 
125  N.  r.  Snpp.  874. 

We  admit  that  Insurance  companies  ought 
to  have  more  protection  In  the  matter  of  the 
time  within  which  actions  apon  their  iMlldes 
must  be  brought,  and  possibly  In  other  re- 
spects, than  has  been  afforded  them  under 
the  decision  of  the  Appellate  Dlrlslon  In  this 
case;  but  the  dlfflculty  Is  that  tbe  language 
of  those  stipulations  or  conditions  of  the  poli- 
cy which  relate  to  the  proceedings  after  the 
liability  of  the  company  has  accrued  through 
the  Ore,  does  not  enable  or  permit  us  to  ap- 
ply them  to  the  mortgagee  in  such  part  only 
as  may  be  practicable  or  expedient  We 
must  hold  (unless  our  decision  Is  to  be  wholly 
arbitrary)  that  all  those  stipulations,  which 
In  terms  relate  to  the  mortgagor  only,  apply 
equally  to  the  mortgagor  and  mortgagee,  or 
we  must  bold  that  none  of  them '  do.  The 
former  dictates  that  which  is  Impossible  of 
performance.  The  remedy  of  the  companies 
Is  to  apply  to  tbe  Legislature  for  leave  to 
modify,  as  to  tbe  matters  Indicated,  the 
standard  fire  Insurance  policy  of  the  state  of 
New  York. 

On  the  merits  we  concur  with  the  opinion 
Cf  Scott,  J.,  below. 

The  order  of  the  Appellate  Division  In 
fbls  case  should,  therefore,  he  affirmed,  with 
costs,  and  the  question  certified  answered  In 
tbe  afiSnuatlTe. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  HISCOCK,  JJ.,  con- 
cur. 

Order  aflSrmed. 


Ot  Ohio  St  47D 

KILBOURNB  ▼,   STATE. 
(Supreme  Court  of  Ohio.     May  31,  1911.) 

(Byttalm*  hp  the  Court.) 

CBnnNAi.  Law  ({  13*)— Constitotionai,  Law 

— Intent— Knowledgb. 

That  part  of  an  act  entitled,  "An  act  to 
protect  railway  property  and  fuard  against  per- 
sonal injuries,"  passed  May  9,  1908  (99  O.  L. 
465),  which  provides  that  "whoever  buys,  re- 
ceives, or  unlawfully  has  in  his  possession  any 
of  tbe  aforesaid  articles  (referring  to  journal 
brasses,  nuts,  bolts,  etc.,  removed  from  railway 
cant,  etc.),  shall  upon  conviction  thereof  be  Im- 
prisoned,   •    •    **'    is  coBstitntionalljr  invalid. 

[Ed.    Note.— For   other   cases,    see    (Mminal 
Law,  Cent.  Dig.  §S  13.  14;  Dec.  Dig.  {  13.*J 

Error  to  Circuit  (Jourt  Franklin  County. 
A.  W.  Kllbonme  was  convicted  of  crime, 
and  brings  error.      Reversed. 

At  the  September  term  of  the  court  of  com- 
mon pleas  of  Franklin  county  for  the  year 


1909,  the  grand  Jury  presented  an  Indict- 
ment against  tbe  plaintiff  in  error  charglnf 
"that  A.  W.  Kllboume,  late  of  said  county, 
on  or  alraut  the  twenty-sixth  day  of  Inly, 
In  the  year  of  our  Lord  one  thousand  nine 
hundred  and  nine,  within  the  county  of 
Franklin  aforesaid,  unlawfully  did  buy  cer- 
tain journal  brasses  necessary  In  the  use  and 
operation  of  certain'  railroad  cars,  which  said 
journal  brasses  had  been  theretofore  unlaw- 
fully and  without  proper  authority  removed 
from  said  certain  railroad  cars,  which  said 
railroad  cars  and  brasses  were  then  and 
there  the  property  of  the  Hocking  Valley 
Railroad  Company,  a  corporation,  and  which 
said  removal  of  said  Journal  brasses  from 
said  certain  railroad  cars  might  have  en- 
dangered life,  contrary  to  the  statute  In  such 
cases  made  'and  provided  and  against  the 
peace  and  dignity  of  the  state  of  Ohio."  The 
accused  was  taken  Into  custody  to  answer 
said  .Indictment  which  was  first  done  t>y  fil- 
ing a  demurrer  to  the  indictment  one  ground 
of  which  Is  that  the  statute  alleged  to  have 
been  violated  Is  unconstitutional;  and  on  tbe 
further  ground  that  such  statute  Is  In  conflict 
with  sections  6856  and  6858,  Revised  Statutes. 
The  demurrer  was  overruled,  a  plea  of  not 
guilty  entered,  and  tbe  case  tried  to  a  Jniy,  re- 
sulting In  a  verdict  of  guilty  In  the  followhig 
words:  "^e,  the  Jury  In  this  case,  find  the  de- 
fendant A.  W.  Kllboume,  guilty  of  unlawfully 
buying  certain  Journal  brasses  as  be  stands 
charged  In  the  Indictment  with  recommenda- 
tion of  meccf.  A.  L.  Henderson,  Foreman." 
A  motion  for  new  trial  was  overruled  and  the 
accused  sentenced  to  pay  the  costs  of  prosecu- 
tion and  be  imprisoned  In  the  Colnmbus  work- 
bonse  and  kept  at  bard  labor  for  the  term 
of  90  days.  On  error  this  Jndgment  was  af- 
firmed by  tbe  circuit  court  Error  U  prose- 
cuted bete  to  reverse  both  Judgments. 

Badger  ft  Ulrey  and  M.  B.  Eamhart  for 
plaintiff  In  error.  Edward  CJ.  Turner,  Pros. 
Atty.,  and  H.  S.  Ballard,  for  the  State. 

PRICTE,  J.  (after  stating  the  fkcts  as  above). 
Numerous  errors  were  assigned  in  the  cir- 
cuit court  and  the  same  have  been  brought 
to  this  court  by  the  petition  In  error.  Prom- 
inent In  the  list  is  tbe  declaration  that  the 
statute  under  which  Kllboume  was  indicted, 
tried,  and  convicted  Is  invalid.  Its  constitu- 
tionality was  challenged  by  the  demurrer  ti» 
the  indictment  which  the  trial  court  overrul- 
ed, and  this  ruling  was  complained  of  in  the 
circuit  court  and  is  forcibly  assailed  In  this 
court  If  this  statute  Is  invalid,  the  indict- 
ment fails  with  it  as  will  all  the  subsequent 
proceedings — the  verdict  and  the  sentence 
pronounced  thereon.  Therefore  we  first  ad- 
dress our  attention  to  this  very  Important 
question,  leaving  the  other  errors  assigned 
to  abide  the  result  of  our  Investigation. 

The  law  In  question  was  passed  on  May  S, 
1908,  and  Is  found  In  99  Ohio  Laws,  pp.  464, 


•ror  oUiar  cans  bm  uma  topic  and  wcUon  NUMBER  in  Oac.  Dlx.  ft  Am.  Di(.  K«y  No.  Bari«s  *  B«p'r  lB4az«s 


Digitized  by 


Google 


ObU>) 


KIIiBOTTRNE  ▼.  STATB 


825 


465,  and  In  section  12,561  of  the  General  Ck>de. 
The  entire  section  Is:  "Whoever,  without 
authority,  onlawfully  removes  from  any  rail- 
■way  track,  over  which  locomotives  or  cars 
are  operated,  or  from  any  locomotive,  motor, 
or  car  the  bondwires,  nuts,  bolts,  angle  bars, 
spikes,  attachments,  fastenings,  switch  stands, 
locks,  feed  wires,  trolley  wires,  or  other  ap- 
purtenances, or  any  part  or  attachment  there- 
of, or  any  bonds,  nuts,  bolts,  wirbs,  fastenings. 
Journal  brasses,  journal  packing  or  parts 
thereto  attached  or  belonging  which  are  nec- 
essary In  the  use  or  operation  of  said  railway 
tracks,  locomotives,  motors  or  cars,  and  the 
removal  of  which  may  endanger  life,  or  who- 
ever l>uy8,  receives,  or  unlaiofuUy  has  in  his 
possession  any  of  the  aforesaid  articles,  shall 
upon  conviction  thereof  6e  imprisoned  in  the 
penitentiary  not  more  than  five  years  or  less 
than  one  year,  or  not  more  than  six  months 
in  the  county  jail  or  worJchouse  at  the  dis- 
cretion of  the  court,  which  Is  hereby  author- 
ized to  hear  testimony  in  mitigation  or  ag- 
gravation of  sentence."  In  the  revision  as 
found  in  the  General  Code  the  language  of 
the  penalty  Is  transposed  and  the  authority 
to  hear  testimony  In  mitigation  or  aggrava- 
tion Is  omitted. 

The  Indictment  on  which  Eilboume  was 
tried  charges  that  "on  or  about  the  twenty- 
sixth  day  of  July,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  nine,  wlth^ 
In  the  county  of  Franklin  aforesaid,  unlaw- 
fully did  buy  certain  Journal  brasses  neces- 
sary in  the  use  and  operation  of  certain  rail- 
road cars,  which  said  Journal  brasses  had 
been  theretofore  unlawfully  and  without  prop- 
er authority  removed  from  said  certain  rail- 
road cars,  which  said,  railroad  cars  and  brass- 
es were  then  and  there  the  property  of  the 
Hocking  Valley  Railroad  Company,  a  corpo- 
ration, and  which  said  removal  of  said  Jour- 
nal brasses  from  said  certain  railroad  cars 
might  have  endangered  life,  contrary  to  the 
statute,"  etc.  He  was  not  charged  with  hav- 
ing removed  the  Journal  brasses  from  the 
cars,  or  with  removing  any  article  specified 
In  this  statute  from  any  track,  locomotive, 
or  other  railroad  property.  His  offense,  if 
any,  consists  in  buying  Journal  brasses  which 
had  been  unlawfully  and  without  proper  au- 
thority therefor  removed  by  some  one  else. 
Knowledge  or  even  suspicion  ori  the  part  of 
the  buyer  that  such  brasses,  nuts,  bolts,  et 
cetera,  had  been  unlawfully  removed  from 
cars  or  other  railroad  property  described  in 
the  statute.  Is  not  made  a  condition  or  ele- 
ment of  the  crime.  In  this  respect  the  clause 
or  part  of  the  section  on  which  the  prosecu- 
tion is  founded  differs  from  the  preceding 
provision,  for  the  latter  alms  its  prohibi- 
tion against  the  principal  actor — the  one  who 
without  authority  unlawfully  removes  from 
a  railway  track,  and  other  species  of  railway 
property  mentioned,  any  of  the  articles  there- 
in named.  The  one  who  so  removes  has 
knowledge  of  what  and  from  what  he  remov- 
es.   The  act  of  removal  necessarily  Implies 


that  he  imows  what  he  Is  removing,  and  b£ 
is  charged  with  knowledge  of  the  relation 
which  such  articles  bear  to  the  railway  prop- 
erty from  which  they  are  taken.  Hence  wu 
assume  that  one  who,  vdtbout  authority,  re- 
moves any  of  the  specified  articles  from  rail- 
road cars  or  other  named  railroad  property, 
is  possessed  of  both  knowledge  and  intent, 
and  therefore  no  constitutional  objection  can 
be  made  to  that  part  of  the  section.  But 
here.  In  the  latter  paragraph,  is  the  fate  of 
one  who  buys  or  receives,  or  has  in  hts  pos- 
session any  of  such  removed  articles.  The 
buying,  receiving,  or  having  in  possession  Is 
made  a  crime,  although  the  buyer,  receiver, 
or  possessor  has  no  knowledge  or  information 
that  said  article  or  articles  had  been  removed 
from  any  railway  car,  or  other  railway  prop- 
erty. Knowledge  is  not  made  an  Ingredient 
of  the  offense  as  defined  by  this  branch  of  the 
statute,  and  knowledge  on  the  part  of  the  ac- 
cused Is  not  charged  in  the  indictment 

Many  of  the  articles  named  in  the  act  are 
of  common  use— articles  of  common  merchan- 
dise, such  as  nuts,  bolts,  angle  bars,  spikes, 
attachments,  fastenings.  The  others  are  not 
so  common,  and,  as  their  names  indicate,  are 
Intended  for  railroad  purposes,  and  yet  their 
names  do  not  make  them  contraband,  for 
when  worn  out,  or  no  longer  fit  or  desired 
for  railroad  purposes,  they  are  for  sale  and 
become  legitimate  subject  of  traffic.  The  trade 
In  old  or  secondhand  iron,  and  material  of 
this  and  other  classes,  has  grown  to  large 
proportions,  and  the  dealer — the  buyer  of 
such  cast-off  wares — should  not  be  condemned 
by  mere  presumption.  If  he  unwittingly  pur- 
chases an  article  named  In  the  statute,  where 
he  has  no  knowledge  or  information  that  it 
had  been  removed  from  some  railroad  car 
or  other  railway  property.  We  understand 
that  even  Journal  brasses  are  not  limited  In 
use  to  railroad  cars,  but  are'  in  use  in  many 
manufacturing  establishments  of  the  country. 
Therefore  the  sight  of  Journal  brasses  in  the 
hands  of  a  party  could  not  of  Itself  be  evi- 
dence that  they  had  been  removed  from  rail- 
way cars  or  other  railway  property.  It  Is 
not  claimed  that  there  are  any  special  marks 
or  impressions  on  any  of  these  goods  to  indi- 
cate or  designate  any  particular  former  own- 
ership. 

Section  6856,  Revised  Statutes,  defines  the 
crime  W  larceny,  and  section  6858  provides 
that  "whoever  buys,  receives  or  conceals  any 
thing  of  value  which  has  been  stolen,  taken 
by  robbers,  embezzled  •  •  •  knowing  the 
same  to  have  been  stolen,  taken  by  robbers, 
embezzled  •  •  •  shall  be  deemed  guilty 
of  larceny.  •  •  •  "  In  framing  the  act 
under  consideration,  the  Legislature  omits 
the  word  "knowingly"  and  provides  nothing 
In  its  place,  enabling  the  state  to  convict 
without  showing  that  the  accused  had  knowl- 
edge of  the  character  of  property  he  was  buy- 
ing. One  may  be  Innocent  of  a  criminal  In- 
tent In  buying  articles  named  In  the  statute, 
and  may  have  dealt  with  them  in  the  usual 
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course  of  trade,  and  yet  be  convicted  If  It 
turn  out  that  they  had  been  at  some  time  by 
some  person  removed  from  a  locomotive,  mo- 
tor, car,  or  other  designated  railway  prop- 
erty. 

As  early  as  Bimey  r.  State,  8  Ohio,  230, 
guilty  knowledge  was  held  to  be  a  necessary 
Ingredient  of  crime.  It  Is  true  that  that  case 
arose  from  the  violation  of  a  statute  prohib- 
iting the  harboring  or  secreting  a  slave. 
There  were  several  counts  In  the  Indictment 
which  we  need  not  specialize  further  than  to 
say  that  the  statute  forming  the  basis  of 
prosecution  provided  that,  "if  any  person 
shall  harbor  or  secrete  any  black  or  mulatto 
person,  the  property  of  another,  the  person 
so  offending  shall,  on  conviction  thereof,  be 
fined  in  any  sum,"  etc.  It  is  observed  that 
scienter  is  not  made  part  of  the  statutory  de- 
scription, and  that  fact  was  important  in  de- 
termining the  case.  On  page  238,  of  8  Ohio, 
Wood,  J.,  speaking  for  the  court,  says:  "There 
is  no  averment  that  the  plaintiff  in  error 
knew  the  facts  alleged,  that  Matilda  was  a 
slave,  and  the  property  of  L.  'Larkin,  or  of 
any  other  person ;  and  such  is  not  the  legal 
Inference  In  a  state  whose  Constitution  de- 
clares that  all  are  born  free  and  equaL 
*  *  *  On  the  contrary,  the  presumption 
is  in  favor  of  freedom.  The  scienter,  or 
knowledge  of  the  plaintiff  in  error,  of  this 
material  fact,  was  an  ingredient  necessary  to 
constitute  his  guilt.  This  knowledge  should 
have  been  averred  in  the  indictment,  and 
proved  on  the  trial,  for  without  such  knowl- 
edge the  act  charged  as  a  crime  was  innocent 
in  its  character.  We  know  of  no  case  where 
positive  action  Is  held  criminal,  unless  the  In- 
tention accompanies  the  act.  either  expressly 
or  necessarily  inferred  from  the  act  itself. 
It  Is  true  that  the  statute  upon  which  the  in- 
dictment is  founded  omits  the  scienter,  and 
the  Indictment  avers  all  the  facts  enumerat- 
ed in  the  statute.  But  this  Is  not  sufficient. 
It  cannot  be  assumed  that  an  act,  which,  in- 
dependent of  positive  enactment.  Involves  no 
moral  wrong,  nay,  an  act  that  In  many  cases 
would  be  highly  praisewortljy,  should  be  made 
grievously  criminal  when  performed  in  total 
unconsciousness  of  the  facts  that  infect  it 
with  crime.  •  •  * "  We  think  this  early 
pronouncement  by  this  court  Is  yet  sound  law 
and  states  a  rule  pertinent  to  the  present  con- 
■troversy,  and  is  as  applicable  to  the  business 
habits  and  rights  of  our  citizens  to-day  as  to 
the  right  of  a  citizen  under  the  fugitive  slave 
statute.  The  case  has  been  approvingly  no- 
ticed In  Miller  et  al.  v.  State,  3  Ohio  St  476, 
under  our  present  Constitution,  and  the  prin- 
ciple distinctly  reannounced  in  Farrell  v. 
State,  32  Ohio  St.  456,  30  Am.  Rep.  614.  The 
same  legal  light  can  be  traced  through  many 
later  cases  decided  by  this  court,  which  we 
need  not  cite. 

If  It  is  said  that  the  buyer  should,  before 
buying  or  receiving,  make  Inquiry  as  to  where 
or  how  the  articles  were  obtained,  we  might 
be  at  a  loss  to  tell  of  whom  and  where  the 


Inquiry  should  be  made.  It  Is  not  probable 
that  the  thief  or  party  who  removed  the  ar- 
ticles would  inform  the  buyer  that  the  proper- 
ty was  stolen,  but,  on  the  contrary,  would 
make  such  statement  or  give  such  account  as 
would  allay  suspicion  and  indicate  that  the 
property  had  been  honestly  acquired.  Had 
the  buyer  gone  through  the  course  of  this  pre- 
caution, and  acted  on  the  information  thus 
given  as  to  the  history  of  the  articles  offered 
for  sale,  and  believing  the  statement  of  the 
seller,  purchased  them,  it  would  be  no  de- 
fense under  this  branch  of  the  statute.  Want 
of  knowledge  of  the  truth,  however  honestly 
and  actively  sought,  furnishes  no  excuse,  and 
the  purchaser  In  good  faith  stands  no  better 
before  this  law  than  the  thief  himself.  Why 
this  drastic  legislation?  And  as  to  a  certain 
class  of  property?  Counsel  for  the  state  an- 
swer In  the  language  of  the  circuit  court, 
where  It  is  said:  "The  object  of  this  statute 
Is  to  break  up  any  market  for  such  commod- 
ity so  removed  from  cars,  and  I  might  say 
here  that  Is  one  of  the  strong  points  that  no 
doubt  influenced  the  Supreme  Court  and  the 
circuit  court  in  upholding  the  same  question 
as  made  under  the  pure  food  laws — that  is, 
the  question  of  knowledge.  If  there  was  no 
I  market  value  for  any  such  commodity,  then 
It  would  reduce  to  a  minimum  the  temptation 
and  desire  on  the  part  of  any  parties  to  un- 
lawfully remove  any  such  material  from  rail- 
road cars."  But  such  statement  does  not  sat- 
isfy the  question  we  have  here.  Doubtless  it 
is  true  that  these  species  of  railroad  proi)erty 
are  the  frequent  subjects  of  unlawful  depre- 
dations, and  that  the  thefts  and  removals 
have  become  a  crying  evil.  It  may  be  also 
that  similar  depredations  are  committed  in 
the  homes  and  other  buildings  owned  by  our 
citizens,  from  which,  night  and  day,  prowlers 
remove  and  sell  valuable  gas  and  water  pipes 
and  other  valuable  plumbing.  When  such 
articles  are  once  removed,  the  thief  will.  If 
he  can,  find  a  market  for  the  Illegal  wares. 
To  break  up  the  market  for  gas  and  water 
pipe,  should  the  Legislature  make  an  Inno- 
cent buyer  a  criminal?  We  have  already 
said  that  most  of  the  articles  mentioned  in 
this  Statute  do  not  from  their  nature  belong 
exclusively  to  railroads  or  become  part  of  the 
track,  cars,'  motors,  etc.,  of  said  railways. 
Journal  brasses  are  not  used  exclusively  by 
railroads,  but  they  are  adapted  to  manufac- 
turing concerns,  where  such  brasses  are  need- 
ed in  the  operation  of  machinery.  And  still 
more  common  are  most  of  the  other  prescrib- 
ed articles.  What  disposition  do  railway 
companies  themselves  make  of  their  worn-out 
journal  brasses,  bolts,  nuts,  etc.,  when  no 
longer  safe  and  fit  for  use?  Do  they  bury 
them  out  of  sight?  In  the  exercise  of  econ- 
omy, they  may  seek  and  help  create  a  mar- 
ket for  such  wares,  and  to  destroy  all  mar- 
ket for  such  articles  as  are  Included  In  the 
list  Is  an  undertaking  that  may  tax  the  abil- 
ity of  even  the  Legislature. 
The  plaintiff  In  error  may  be  rather  a  free 
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buyer  of  secondhand  Iron,  and  what  is  called 
"Jnnk,"  and  on  occasions  may  have  purchas- 
ed without  due  care  for  the  rights  of  others, 
but,  when  we  look  Into  the  record  In  this  case, 
It  Is  seen  that  be  never  saw  the  journal  brass- 
es In  question.  They  were,  by  some  one, 
placed  In  barrels,  taken  to  the  railroad  freight- 
bouse  In  Columbus,  and  billed  to  a  firm  in 
Cleveland.  One,  Brown  by  name,  obtained 
a  bill  of  lading  for  the  goods,  and  they  were 
slilpried  to  the  Cleveland  concern.  In  the  aft- 
ernoon of  the  day  this  party  appeared  at  the 
office  of  plaintiff  in  error  and  presented  the 
bill  of  lading  and  offered  to  sell  the  goods  it 
represented.  The  plaintiff  in  error  was  not 
present  at  the  time  and  the  negotiations  were 
with  his  bookkeeper.  The  evidence  may  be 
in  conflict,  but  It  tends  to  show  that  the  book- 
keeper declined  to  buy  the  goods,  but  consent- 
ed to  take  the  bill  of  lading  and  sell  the 
same  on  commission.  At  all  events,  nothing 
was  paid  for  the  goods.  After  the  party  had 
left,  plaintiff  in  error  returned  to  the  office 
and  was  informed  by  the  bookkeeper  of  what 
had  transpired.  In  the  meantime  the  officers 
of  the  law  got  trace  of  the  shipment  and 
overtook  it  at  Cleveland  and  arrest  followed 
for  Kilboume  In  this  case.  There  is  nothing 
in  the  record  to  show  that  either  the  book- 
keeper or  Kilboume  ever  saw  these  Journal 
brasses.  They  never  were  In  their  posses- 
sion except  by  token  of  the  bill  of  lading.  On 
inquiry  by  the  bookkeeper  as  to  nature  of  the 
goods,  they  were  described  as  goods  not  pro- 
scribed by  the  statute  in  qnesbon.  While  we 
are  not  passing  on  the  merit  or  weight  of  the 
evidence  in  the  record,  the  above  facts  serve  to 
illustrate  what  might  be  the  dealings  of  and 
what  might  befall  a  perfectly  honest  mah  un- 
der similar  circumstances.  We  do  not  be- 
lieve the  Legislature  has  constitutional  au- 
thority to  enact  such  legislation  as  the  clause 
of  the  section  upon  which  the  indictment  is 
predicated  and  therefore  hold  It  invalid. 

This  conclusion  renders  consideration  of 
other  questions  in  the  record  unnecessary. 

The  Judgments  of  the  lower  conrts  are  re- 
versed, the  demurrer  to  the  indictment  sus- 
tained, and  the  plaintiff  in  error  discharged. 

Reversed. 

DAVIS,  SHAUOK,  JOHNSON,  and  DON- 
AHUB,  JJ.,  concur. 

(84  Ob.  St.  259) 

ANN  ARBOR  R.  CO.  v.  ADDISON. 
(Supreme  Court  of  Ohio.     May  31,  1911.) 

(SuUalu*  hy  the  Court.) 

Ratlboads  (S  260*)— Injuries  to  Ratlboad 
ElMPLOTt— Contracts  Between  Railroads 
— Construction. 

While  it  is  competent  for  railroad  compa- 
nies, in  contracts  to  facilitate  the  movements 
of  trains  in  the  conditions  which  obtain  at 
crowded  terminals,  to  incur  liabilities  for  inju- 
ries to  the  employes  of  other  companies,  result- 


ing from  the  negligence  of  their  own  employes, 
such  contracts  may  not,  by  construction,  be  ex- 
tended to  movements  of  trains  beyond  the  scope 
of  their  terms. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  §§  817-823;   Dec.  Dig.  $  2C0.»] 

Error  to  Circuit  Court,  Lucas  County. 

Action  by  one  Addison  against  the  Ann  Ar- 
bor Railroad  Company  and  another.  Judg-- 
ment  for  defendant  railroad  was  reversed  by 
the  circuit  court,  and  it  brings  error.  Re- 
versed. 

Addison  brought  salt  in  the  court  of  com- 
mon pleas  against  the  Toledo  Railway  & 
Terminal  Company,  the  Detroit  ft  Toledo 
Shore  One  Railroad  Company,  and  the  Ann 
Arbor  Railroad  Company,  to  recover  on  ac- 
count of  personal  Injuries  sustained  by  him 
while  acting  as  baggageman  on  a  train  of  the 
Pere  Marquette  Company.  At  the  conclusion 
of  the  evidence  counsel  for  Addison  volunta- 
rily dismissed  the  action  as  to  the  Terminal 
Company,  and  the  court  directed  a  verdict  in 
favor  of  the  other  two  companies.  A  judg- 
ment in  favor  of  the  Ann  Arbor  Company  on 
the  verdict  so  directed  was  reversed  by  the 
circuit  court,  and  this  is  a  proceeding  in  error 
by  the  Ann  Arbor  Company  for  the  reversal 
of  that  Judgment  of  the  circuit  court 

The  Pere  Marquette  Company  Is  the  suc- 
cessor of  the  Monroe  Company.  The  location 
of  the  tracks  and  the  trackage  relations  of 
tlie  several  companies,  as  well  as  the  place 
where  Addison  sustained  his  injury,  will  be 
made  clear  by  attention  to  the  accompanying 
diagram  and  explanation; 


The  Terminal  Company,  as  its  name  indi- 
cates, serves  to  facilitate  the  entrance  of  the 
trains  of  other  roads  into,  and  their  passage 
around,  the  city  of  Toledo.  The  site  is  where 
the  tracks  of  the  other  roads  named,  as  they 
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approacb  Toledo  from  a  northerly  direction, 
reach  the  track  of  the  Terminal  Company. 
By  the  side  of  the  Ann  Arbor  track  near  the 
crossing  of  the  Terminal  trades  is.  a  tower, 
from  which  a  towerman  controls  an  Interlock- 
ing system,  by  which  trains  on  the  Pere  Mar- 
quette may  be  shunted  to  the  track  of  the 
Terminal  Company,  or  to  the  track  of  the 
Ann  Arbor  Company.  The  train  on  which  Ad- 
dison was  working  as  a  baggageman,  when 
he  received  his  Injury,  approached  from  thp 
north,  and  was  by  the  towerman  admitted  to 
the  Ann  Arbor  track,  and  then  shunted  by 
the  T  onto  the  track  of  the  Terminal  Com- 
pany. As  the  train  proceeded  southwardly 
on  the  Terminal  track,  after  It  bad  crossed 
the  Ottawa  river,  having  passed  entirely  be- 
yond the  track  of  the  Ann  Arbor  Company 
and  at  point  A,  It  collided  with  a  derelict 
caboose  standing  on  the  Terminal  track  and 
in  the  collision  Addison  was  injured.  Short- 
ly before  the  approach  of  this  train  a  freight 
train  of  the  Shore  Line  Company  passed 
northwardly  on  the  Terminal  track  over  the 
Ottawa  rirer,  and  thence  westerly  over  the 
Ann  Arbor  track,  and  while  so  passing  it 
parted,  leaving  its  caboose  on  the  Terminal 
track  at  point  A.  The  towerman  failed — neg- 
ligently it  may  be  assumed — to  observe  the 
absence  of  the  renr  lights  of  the  Shore  Line 
train,  which  would  have  indicated  a  complete 
train,  and  thus  thinking  that  the  Terminal 
track  wiis  clear  passed  the  Pere  Marquette 
train  upon  it. 

Only  the  llahlUty  of  the  Ann  Arbor  Com- 
pany Is  here  In  question,  and  the  allegations 
of  the  petition  respecting  it  are,  in  substance, 
that  the  Ann  Arbor  Company  maintained  and 
operated  an  interlocking  system,  including 
the  tower  occupied  by  the  towerman  who  op- 
erated the  system;  that  it  was  the  duty  of 
that  company  and  of  the  towerman  to  give 
signals  to  all  the  trains  of  the  Pere  Marquette 
Company  passing  over  the  tracks  of  the  Ann 
Arbor  Company  and  the  Terminal  Company 
at  the  point,  and  not  to  permit  any  train  of 
the  Pere  Marquette  to  enter  upon  the  tracks 
of  the  Terminal  Company  over  or  from  the 
tracks  of  the  Ann  Arbor  Company  while  the 
tracks  of  the  Terminal  Company  were  occu- 
pied ;  that  on  November  4th  plaintiff  being  en- 
gaeed  in  his  duties  as  baggageman  on  the 
passenger  train  of  the  Pere  Marquette  road, 
which  had  left  the  tracks  of  the  Pere  Mar- 
quette Company  and  passed  onto  the  tracks 
of  the  Ann  Arbor  Company  and  onto  the 
tracks  of  the  Terminal  Company,  the  tracks 
of  the  Terminal  Company  ahead  of  the  train 
were  involved  and  obscured  by  darkness;  that 
the  towerman  passed  the  train  onto  the  Ter- 
minal Company's  track,  although  a  short  time 
before  a  Toledo  Shore  Line  train  passing  over 
the  Terminal  track  had  parted,  leaving  the 
rear  end  of  the  train  standing  on  the  track 
of  the  Terminal  Company,  whence  the  colli- 
alon  occurred;  that  the  absence  of  lights  on 


the  rear  end  of  that  part  of  the  train  which 
passed  the  tower  was  not  noticed  by  the  tow- 
erman; that  all  the  train  had  not  passed, 
and  it  was,  therefore,  the  duty  of  the  tower- 
man to  refuse  the  Pere  Marquette  train  en- 
trance upon  the  Terminal  track. 

The  Ann  Ait>or  Company  In  its  answer  ad- 
mits that  with  its  knowledge  and  consent  the 
Pere  Marquette  Company  was  operating  trains 
over  the  designated  portion  of  its  road,  and 
that  there  was  an  interlocking  system  estab- 
lished and  maintained  at  the  Intersectiou  of 
its  track  with  that  of  the  Terminal  Company, 
and  that  the  towerman  was  employed  there. 
It  substantially  denies  all  the  other  allega- 
tions of  the  petition. 

Upon  the  trial  a  contract  between  the  Mon- 
roe Company  and  the  Ann  Arbor  Company 
was  introduced  in  evidence.  It  provided  for 
the  passage  of  Pere  Marquette  trains  over 
the  track  of  the  Ann  Arbor  Company  to  the 
local  Terfninal  station  in  the  city  of  Toledo. 
It  defined  the  terms  upon  which  the  Ann  Ar- 
bor track  for  that  purpose  should  be  occupied 
by  trains  of  the  Pere  Marquette  Company, 
and  it  defined,  so  far  as  it  was  deemed  neces- 
sary, the  relation  of  those  two  companies  in 
such  operation  of  the  trains  of  the  Pere  Mar- 
quette Company  over  the  Ann  Arbor  Com- 
pany's tracks  to  the  city  of  Toledo.  It  con- 
tained no  stipulation  whatever  to  the  opera- 
tion of  cars  or  trains  over  the  track  of  the 
Terminal  Company.  By  the  entire  evidence 
it  was  shown  that  the  train  upon  which  Ad- 
dison was  injured  was  not  operating  under 
this  contract  over  the  track  of  the  Ann  Ar- 
bor Company  to  the  Cherry  street  station,  but 
was  passing  over  the  track  of  the  Terminal 
Company  to  its  station  in  Toledo,  and  this 
was  under  an  arrangement  between  the  Ter- 
minal Company  and  the  Pere  Marquette  Com- 
pany, which  the  record  does  not  disclose. 
There  is  no  evidence  in  the  record  showing 
any  dutj'  or  obligation  of  the  Ann  Arbor  Com- 
pany with  respect  to  the  passage  of  the  Pere 
Marquette  Company's  trains  over  the  track 
of  the  Terminal  Company. 

Upon  this  state  of  the  evidence,  the  plain- 
tiff having  voluntarily  dismissed  the  Termi- 
nal Company  from  the  action,  the  common 
pleas  judge  directed  a  verdict  In  favor  of  the 
Ann  Arbor  Company. 

Smith  &  Beckwith,  for  plaintiff  in  error. 
Harry  Levison,  for  defendant  in  error. 

SHAUCK,  X  (after  stating  the  facta  aa 
above).  This  case  presents  no  material  ques- 
tion of  law  with  respect  to  which  counsel  dif- 
fer, or  with  respect  to  which  It  la  believed 
any  lawyers  would  differ.  The  differences  be- 
tween counsel  and  between  the  courts  below 
seem  to  concern  only  the  proper  statement  of 
the  case. '  Why  the  original  plaintiff  volon- 
tartly  dismissed  from  the  case  the  Terminal 
Company,  upon  whose  track  the  train  was 
passing  at  the  time  he  received  hla  Injury,  la 
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left  to  conjecttire.  The  only  question  here  Is 
whether  the  Ann  Arbor  Company  Is  liable 
for  that  Injury.  There  is  In  the  record  a  con- 
tract under  which  the  Pere  Marquette  Com- 
pany might  have  run  this  train  over  the  Ann 
Arbor  Company's  track  to  another  station  In 
Toledo.  If  it  had  been  so  operated,  the  con- 
struction of  the  contract  between  the  Ann  Ar- 
bor Company  and  the  Pere  Marquette  Com- 
pany might  become  material.  But  in  this  In- 
stance the  Pere  Marquette  Company  was  not 
exercising  the  right  which  that  contract  con- 
ferred upon  it.  In  that  contract  are  stipula- 
tions from  which  the  liability  of  the  Ann  Ar- 
bor Company  might  be  Inferred  with  respect 
to  injuries  sustained  by  trainmen  of  the  Perg 
Marquette  Company  on  the  Ann  Arbor  Com- 
pany's track.  It  contains  no  stipulation 
whatever  as  to  a  train  moving  on  the  Termi-. 
nal  track,  nor  is  there  any  in  the  record,  to 
which  the  Ann  Arbor  Company  was  a  party 
to  the  arrangement  hy  which  the  Pere  Mar- 
qnette  Company's  train  was  passing  over  the 
track  of  the  Terminal  Company.  Not  only  is 
these  an  absence  of  such  evidence,  but  it  af- 
firmatively appears  from  the  evidence  that 
the  Ann  Arbor  Company  had  no  relation 
whatever  to  that  arrangement.  When  the 
trial  Judge  directed  a  verdict  in  favor  of  the 
Ann  Arbor  Company,  he  obviously  took  ac- 
count of  the  considerations  that  the  train  was 
not  operated  imder  the  contract  of  the  Ann 
^rbor  Company  for  the  passage  of  the  train 
over  its  road,  and  that  the  contract  of  the 
Ann  Arbor  Company  Imposed  upon  it  no  duty 
whatever  with  respect  to  trains  passing  Into 
the  city  over  the  track  of  the  Terminal  Com- 
pany. The  Y  by  which  the  train  passed  from 
the  track  of  the  Ann  Arbor  Company  to  that 
of  the  Terminal  Company  was  constructed 
but  a  short  time  before  this  accident,  and,  in 
so  passing  and  operating  Its  trains,  they  were 
pursuing  some  arrangement  between  the  Pere 
Marquette  and  the  Terminal  Companies, 
which  does  not  appear  of  record.  It  is  suffi- 
cient to  say  that  the  record  not  only  nega- 
tively, hut  affirmatively,  shows  that  the  Ann 
Arbor  Company  was  not  a  party  to  that  ar- 
rangement We  assume  that  the  view  of  the 
case  which  led  the  circuit  court  to  reverse 
the  Judgment  upon  the  verdict  so  directed 
was,  as  stated  In  the  brief  of  counsel  for  the 
defendant  In  error,  that  the  towerman  was 
the  servant  of  the  Ann  Arbor  Company.  In 
a  general  sense  he  was,  and  it  may  be  that  he 
acted  in  that  relation  so  as  to  charge  the  Ann 
Arbor  Company  for  injuries  resulting  from 
his  negligence  to  employes  on  trains  of  the 
Pere  Marquette  Company  passing  over  the 
Ann  Arbor  track  under  the  contract  referred 
to.  But  to  that  question  we  need  give  no 
consideration  since  the  injury  occurred  to 
one  upon  a  train  moving  upon  another  road, 
under  another  arrangement  with  another 
party. 


Judgment  of  the  circuit  court  reversed,  and 
that  of  the  common  pleas  affirmed. 
Judgment  reversed. 

SPEAR,  C.  J.,   and  DAVIS,  PRICE,  and 
JOHNSON,  JJ,  concur. 


(Si  Ob.  St.  2Bi) 
ALLEN  V.  SMITH. 
(Supreme  Court  of  Ohio.     May  81,  1911.) 

CBvllahut  hv  the  Court.) 

1.  OOUBTS  (I  161*)— COtTBTS  OF  COMMON  PLEAS 

— JuKisDicnoN— Statutbs. 

The  jurisdiction  of  ttie  courts  of  common 
pleas  of  the  state  is,  by  force  of  section  4  of 
article  4  of  the  Constitution,  fixed  by  statute. 

[Bd.  Note. — For  other  cases,  see  Courts,  Cent. 
Dig.  %%  40©,  407;    Dec.  Dig.  |  161.»] 

2.  VENUIS     ({     2*)— LeOIBLATIVB     POWIEBS  — 

Courts  of  Common  Pleas. 

In  the  exercise  of  the  power  of  the  Gener- 
al Assembly  to  confer  jurisdiction  on  such 
courts,  it  is  within  the  competency  of  that  body 
to  fix  and  determine  the  venue  of  civil  actions. 
And  so  long  as,  by  the  exercise  of  that  power,* 
no  party  \a  deprived  of  any  constitutional  right, 
the  courts  will  not  interfere  with  the  will  of 
the  General  Assembly  as  thus  expressed. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  f  1 ;    Decs.  Dig.  {  2.*] 

3.  CoNSTiTUTiONAi  LAW  (§§  305,  249,  328*)— 
Vende  (5  3*)  — Due  Pbocess  of  Law  — 
Equal  Pbotection  of  Law— Right  to  Jus- 
tice—Civil Actions. 

Section  83  of  the  act  of  May  11,  1908  (99 
O.  L.  538),  entitled,  "An  act  to  provide  for  the 
registration,  identification  and  regulation  of 
motor  vehicles,"  which  provides  that  actions 
for  injury  to  person  or  property  caused  by  the 
negligence  of  the  owner  of  any  automobile  may 
be  brought  by  the  party  injured  against  such 
owner  in  the  county  where  such  injured  party 
resides,  and  that  summons  may  issue  to  the 
sheriff  of  any  county  within  the  state  wherein 
the  defendant  resides,  to  be  served  as  in  other 
civil  actions,  is  a  constitutional  and  valid  exer- 
cise of  legislative  power. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al I^w,  Cent.  Dip.  $§  92.5-927,  710,  950-963; 
Dec.  Dig.  §§  305.  249.  328;*  Venue,  Cent  Dig. 
I  2;   Dec.  Dig.  %  3.*] 

fAddiUonal  Sj/llabiu  by  Editorial  Staif.) 

4.  Constittjtional  Law  (§  70*)  —  Judicial 
Powers— Encboaohment   on   Legislatube. 

The  fact  that  the  wisdom  of  a  statute  is 
doubtful  does  not  warrant  any  judicial  inter- 
ference with  its  enforcement. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  131;  Dec.  Dig.  i  70.*] 

5.  Statutes  (§  77*)— Special  Legislation— 
Regulatior  op  Motor  Vehicles, 

Act  May  11,  1908  (99  Ohio  Laws,  p.  538), 
providing  for  the  registration,  identification,  and 
regulation  of  motor  vehicles,  is  not  unconstitu- 
tional as  an  unreasonable  discrimination  and  an 
unjust  classification,  since  automobiles,  being  a 
comparatively  new  machine,  dangerous  to  other 
users  of  the  highway,  and  their  jwwers  i>eing  a 
temptation  to  recldess  drivers  to  operate  at  an 
exc^sive  speed  and  in  a  careless  mRnner,  stand 
in  a  class  by  themselves,  warranting  special 
regulation. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent.  Dig.  8§  79-82 :   Pec.  Dip:,  f,  77.»1 
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6  Statdtbs  (I  85*)— Speciai-  Lboislation— 
REaaiiATioN  OF  motob  VEHicuia — Actions 
AOAiNST  OwNEB— Venue. 

The  fact  that  section  33  of  Act  May  11, 
1908  (99  Ohio  Laws,  p.  538),  regulating  motor 
vehicles,  allows  actions  tor  injuries  by  automo- 
biles to  be  brought  against  owners  or  persons 
hiring  them  for  longer  than  30  days,  in  the 
county  where  the  injured  party  resides,  is  not 
invalid  for  failure  to  extend  the  provision  fixing 
the  venue  to  other  users  than  those  mentioned. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  §|  94,  95;   Dec.  Dig.  {  85.*] 

Error  to  Circuit  Court,  Fayette  County. 

Action  by  Frank  M.  Allen  against  T.  Y. 
Smith.  Judgment  for  defendant,  following 
an  order  quashing  the  summons  and  service 
thereof,  was  affirmed  by  the  circuit  court, 
and  plaintiff  appeals.  Reversed,  and  cause 
remanded  to  the  common  pleas,  with  direc- 
tions to  overrule  the  motion  to  quash. 

The  plaintiff  In  error,  Frank  M.  Allen,  filed 
a  petition,  February  5,  1910,  In  the  court  of 
common  pleas  of  Fayette  county,  against  the 
defendant  In  error,  T.  T.  Smith,  to  recover 
damages  Incurred  by  reason  of  the  alleged 
•negligence  of  the  defendant  In  the  driving 
of  an  automobil&  It  was  averred  in  the  peti- 
tion. In  substance,  that  on  December  2,  1909, 
while  the  plalntiif  was  driving  his  horse  and 
buggy  in  a  public  highway  tn.  said  county, 
the  defendant,  who  Is  a  resident  of  Highland 
county,  Ohio,  recklessly,  wantonly,  negligent- 
ly, and  unlawfully  drove  his  automobile  on 
the  said  .highway  In  the  direction  of  plain- 
tiff's horse  and  buggy,  and  so  near  thereto  aa 
to  frighten  the  horse  and  cause  him  to  over- 
turn the  buggy,  thereby  inflicting  serious  in- 
jury upon  the  person  of  plaintiff.  Thereupon 
summons  In  usual  form  was  Issued  to  the 
sheriff  of  Highland  county,  which  was  duly 
returned  by  the  sheriff  of  that  county  with 
the  indorsement  that  he  had  personally  serv- 
ed the  same  on  the  defendant.  On  March 
3d  following,  the  defendant,  appearing  for 
the  purpose  of  his  motion  only,  filed  a  motion 
to  quash  and  set  aside  the  summons  and  the 
service  and  return  thereof,  for  the  reasou 
that  such  part  of  section  33  of  the  act  of 
May  11,  1908,  Laws  of  Ohio,  which  authoriz- 
es the  Issuing  of  summons  to  the  sheriff  of 
any  county,  other  than  that  in  which  such 
action  is  brought,  is  unconstitutional.  On 
hearing,  the  motion  being  found  well  taken 
was  sustained,  and  the  summons  and  service 
thereof  ordered  quashed  and  vacated.  This 
order  and  Judgment  was  affirmed  by  the  cir- 
cuit court.  Plaintiff,  by  this  proceeding  In  er- 
ror, seeks  a  reversal  of  the  orders  and  Judg- 
ments below. 

B.  H.  Sanderson  and  John  Logan,  for  plain- 
tiff in  error.  Wilson  &  McBrlde,  for  defend- 
ant in  error. 

SPEAR,  C.  J.  (after  stating  the  facts  as 
above).  The  ultimate  question  presented 
by  the  record  relates  to  the  Jurlstrlctlon  of  the 
court  of  common   pleas  of  Fayette  county 


over  the  person  of  the  defendant,  Smith. 
This  question  is  raised  by  the  motion  of  de- 
fendant to  -quash  the  summons  and  service 
thereof,  which,  if  properly  sustained,  deter- 
mined effectually  the  question  of  Jurisdiction 
and  ended  the  case.  The  ground  of  that  mo- 
tion is  that  the  act  of  May  11,  1908,  which 
assumes  to  authorize  the  bringing  of  such  ac- 
tion in  Fayette  county  and  the  Issuing  of 
summons  to  Hlgtiland  county  and  Its  service 
by  the  sheriff  of  that  county,  is  unconstitu- 
tional. 

Section  33  of  the  act  provides:  "All  actions 
for  Injury  to  the  person  or  property  caused 
by  the  negligence  of  the  owner  of  any  auto- 
mobile included  within  the  provisions  of  this 
act,  may  be  brought  by  the  party  Injured 
against  the  owner  of  such  automobile  in  the 
county  wherein  such  injured  party  resides. 
In  case  such  action  is  begun,  a  summons 
against  any  defendant  or  defendants  .shall  be 
Issued  to  the  sheriff  of  any  county  within  the 
state  of  Ohio,  wherein  such  defendant  or  de- 
fendants reside,  to  be  served  upon  such  de- 
fendant or  defendants,  as  in  other  civil  ac- 
tions, any  law  to  the  contrary  providing  for 
the  service  of  summons  in  civil  actions  not- 
withstanding." 

The  first  section  of  the  act  defines  what 
vehicles  are  Included  within  the  scope  of  sec- 
tion 33  of  the  «ct  and  practically  confines  Ita 
effect  to  tlie  vehicles  popularly  known  as 
automobiles.  The  fifth  section  includes  as 
owner  any  person  renting  a  motor  vehicle 
for  a  period  greater  than  30  days. 

[2]  The  main  attadc  upon  this  act  made 
by  counsel  for  defendant  in  error,  when  re- 
duced to  its  last  analysis,  Is  based  upon  the 
proposition  that  a  party  deftodant  to  a  suit 
in  a  county  of  the  state  has  a  constitutional 
right  to  be  sued,  if  sued  at  all,  in  the  coun- 
ty of  Ills  residence.  This  has  not  been  under- 
stood to  be  the  law.  The  fact  that  some  pro- 
visions of  statute  aim  to  secure  this  result 
by  no  means  establishes  that  It  is  based  up- 
on a  constitutional  right  On  the  contrary, 
beginning  with  the  first  practice  acts  and 
continuing  down  through  the  Code  of  Ulvll 
Procedure,  and  followed  by  the  numerous 
amendments,  revisions,  and  codifications  to 
this  date,  the  General  Assembly  has  assum- 
ed the  power  of  legislating  respecting  the 
venue  of  actions  and  prescribing  the  county 
or  counties  In  which  certain  actions  may  be 
brought,  and  the  county  or  counties  in  which 
certain  other  actions  may  be  brought,  many 
of  which  provisions  permit  the  bringing  of 
actions  in  counties  other  than  those  of  the 
residence  of  the  defendant  'or  defendants, 
and  this  legislation  has  been  so  generally 
acguiesced  in,  and  so  constantly  recognized 
by  the  courts  as  valid,  that  it  is  necessary 
to  refer  only  to  the  sections  of  the  Revised 
Statutes,  from  5019  to  5031,  providing, 
"Where  actions  to  be  brought,"  and  the  de- 
cisions there  cited,  to  make  plain  that  a  pro- 
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vision  of  statute  which  permits  a  party 
platDtlff  to  maintain  'an  action  against  his 
adversary  in  a  county  other  than  the  one  in 
which  such  defendant  resides  has  not  been 
regarded  as  an  InTaslon  of  any  constitution- 
al right  The  power  to  thus  legislate  Is  un- 
questionably lodged  with  the  General  As- 
sembly. As  held  In  Handy  v.  Insurance  Go., 
37  Ohio  St  366:  "The  county  in  which  ac- 
tions are  to  be  brought,  as  well  as  the  mode 
of  acquiring  jurisdiction  by  notice  to  de- 
fendants, is  regulated  by  statute." 

[4]  Whether  or  not  this  power  Is  always 
wisely  exercised,  whether  it  always  brings 
perfectly  fair  results,  and  whether  such  leg- 
islation Is  entirely  reasonable,  it  la  not  im- 
portant for  ns  to  inquire ;  once  the  power  to 
legislate  on  the  subject  and  determine  the 
venue  of  actions  is  found  to  exist  in  the  Gen- 
eral Assembly,  the  wisdom  of  its  exercise  is 
not  a  judicial  question.  Of  course,  if  In  the 
method  of  its  exercise  that  body  enacts  a 
statute  which  is  plainly,  manifestly,  and  be- 
yond a  reasonable  doubt,  obnoxious  to  the 
charge  of  depriving  a  party  of  any  constitu- 
tional right  then  the  statute  is  to  be  ignored, 
but  a  mere  difference  of  judgment  between 
the  body  and  the  courts  relating  to  the  wis- 
dom of  its  action  affords  no  ground  for  inter- 
ference with  the  enforcement  of  its  'legisla- 
tive acts. 

[3]  The  statute  does  not  invade  section  16 
of  the  Bill  of  Rights,  cited  by  counsel,  which 
provides  that  all  courts  shall  be  open,  and 
every  person,  for  an  injury  done  him  in  his 
land,  goods,  person,  or  reputation,  shall  have 
remedy  by  due  course  of  law,  because  full 
and  adequate  jurisdiction  over  the  subject- 
matter  is  given  by  general  legislation  to  all 
of  the  courts  of  common  pleas  of  the  state, 
and  thus  adequate  remedy  by  due  course  of 
law  Is  afforded.  Nor,  for  the  same  reason, 
does  the  statute  deprive  any  i>er8on  of  prop-, 
erty  without  due  process  of  law,  or  deny  to 
him  the  equal  protection  of  the  laws.  A  fair 
trial  In  a  court  of  competent  jurisdiction  is 
accorded  to  all  alike  who  are  in  the  same 
category,  and  having  a  like  cause  of  action 
or  defense.  Hence  the  act  does  not  lack 
uniformity  of  operation  throughout  the  state; 
As  a  general  rule,  the  statutes  require  that 
actions  against  individuals  must  be  brought 
In  the  county  where  the  defendant  resides 
or  may  be  personally  served  with  process, 
but  it  does  not  follow  that  the  General  As- 
sembly is  without  power  to  make  excep- 
tions. This  phase  of  the  contention  seems 
to  be  entirely  covered  by  the  decision  of  this 
court  in  Snell  v.  Cincinnati  Street  Railway 
Co.,  60  Ohio  St  256,  54  N.  E.  270,  which  in- 
volved the  validity  of  section  5030,  Revised 
Statutes,  which  section  provides  for  a 
change  of  venue  "when  a  corporation  having 
more  than  fifty  stockholders  is  a  party  in  an 
action  pending  in  any  county  in  which  the 
corporation  keeps  its  principal  office,"  etc. 

The  act  In  review  in  that  case  was,  as  is 


the  act  in  review  in  this  case,  assailed  on 
the  ground  of  unconstitutionality,  because  it 
applies  an  exceptional  rule,  a  rule  different 
from  that  applicable  to  parties  In  other  ac- 
tions, and  one  not  equally  applicable  to  both 
parties  in  the  same  action,  and  thus  denies 
to  such  corporation  the  equal  benefit  and 
protection  of  the  law,  and  remedy  by  due 
course  of  law.  The  court's  answer  to  this 
proposition  was,  as  Is  our  answer  to  the  like 
proposition  in  the  case  at  bar:  "It  has  never 
been  regarded  as  essential  to  the  validity  of 
remedial  procedure  that  it  should  be  appli- 
cable in  all  of  its  provisions  to  all  persons  or 
parties  alke.  Different  situations  and  con- 
ditions often  render  appropriate  and  neces- 
sary different  provisions,  the  necessity  or 
propriety  of  which  rests  largely  in  the  legis- 
lative discretion.  •  •  •  Distinctions  of 
this  nature  have  not  been  Infrequent  since 
the  adoption  of  the  present  Constitution. 
•  •  •  Of  a  like  nature  are  regulations 
for  changes  of  venue.  They  are  designed  to 
seonre  to  parties  a  fair  and  Impartial  trial 
of  their  causes,  which  Is  the  ultimate  and 
highest  purpose'of  judicial  proceedings;  and 
the  extent  to  which  such  regulations  may  go, 
for  the  accomplishment  of  that  purpose,  Is 
addressed  to  a  sound  legislative  discretion,  in 
view  of  the  nature  of  the  case  to  be  provided 
for,  and  the  probable  conditions  likely  to 
arise.  •  •  •  This  statute  Imposes  no  pen- 
alty or  burden  upon  one  suitor  or  class  of 
suitors  from  which  others  similarly  situated 
are  exempt,  as  did  the  statute  held  invalid 
in  Coal  Co.  v.  Rosser,  53  Ohio  St  12,  41  N. 
E.  263,  63  Am.  St  Rep.  622;  nor  does  It  af- 
fect any  right  of  property  of  some  owners 
differently  from  others  in  the  same  situation, 
as  did  the  act  declared  unconstitutional  In 
State  V.  Ferris,  63  Ohio  St  314,  41  N.  E. 
57&,  30  L.  R.  A.  218.  In  the  first  of  those 
cases  the  act  was  held  invalid,  because  It  ex- 
acted an  attorney's  fee  from  a  class  of  de- 
fendants to  which  parties  in  no  other  class 
df  actions  were  subject;  and  in  the  other  case 
the  law  failed,  because  it  laid  a  burden  in 
the  nature  of  a  tax  unequaUy  upon  prop- 
erty." 

[5]  It  Is  specially  urged  that  the  classiflca- 
tlon  made  by  the  act  is  unjust  and  unreasona- 
ble, and  that  this  rendei-s  the  act  invalid. 
This  objection,  at  first  blush,  seems  plausible, 
but  we  think  it  Is  not  sound.  Always  to  be 
borne  In  mind  Is  the  fact  that  the  discrim- 
inations of  the  law  are  made  up  of  distinc- 
tions, oftentimes  slight,  sometimes  nice,  and 
yet  possessed  of  substance.  Next  to  an  act 
declared  by  statute  to  be  unlawful  will  be 
found  one  having  many  points  of  resemb- 
lance, and  yet  not  precisely  like  the  other, 
which  is  excluded;  or  an  offense  may  be 
classified  into  grades  and  offenders  receive 
punishments,  but  such  discriminations  do  not 
render  either  statute  unreasonable,  or  for 
any  reason  invalid.  A  familiar  Instance  Is 
the  statute  respecting  larceny,    if  a  thief 
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Steals  property  of  the  value  of  one  cent  less 
than  $33,  he  may  be  imprisoned  in  the  jail 
or  workhouse;  if  the  property  be  of  the  val- 
ue of  $35,  or  over,  be  may  be  incarcerated  in 
the  penitentiary.  The  two  acts  equally  in- 
volve moral  turpitude,  but  one  Is  a  felony, 
while  the  other  Is  but  a  misdemeanor.  Such 
classes  are  arbitrarily  formed  by  the  Gener- 
al Assembly,  and  necessarily  so.  "If  the  Leg- 
islature has  erred  in  not  including  what  has 
been  excepted  from  the  law.  It  is  simply  an 
error  of  judgment  In  the  exercise  of  its  au- 
thority, and  cannot  be  reviewed  by  the 
courts."  State  v.  Nelson,  52  Ohio  St  88,  39 
N.  m  22,  26  L.  R.  A.  317.  The  books  are 
full  of  illustrations  of  this  principle.  See 
authorities  cited  by  counsel. 

The  act  tn  question  partakes  of  a  twofold 
nature.  Some  of  Its  provisions  come  purely 
within  the  domain  of  the  police  power;  oth- 
ers within  the  general  legislative  power; 
whUe  others  partake  of  both  characteristics. 
It  is  a  remedial  act,  intended,  In  the  first  in- 
stance, to  regulate  the  use  of  automobiles, 
and  to  provide  for  the  safety  of  others  who 
are  lawfully  using  the  public  highways. 
Why  should  they  not  be  regulated,  and  why 
should  not  the  old-fashioned  user  of  the 
highway  be  protected  by  the  law?  Doesn't 
everybody  know  that  the  automobile  is  a 
new  machine  of  travel;  its  use  a  new  use 
of  the  highway ;  that  it  is  dangerous  to  oth- 
er travelers;  that  its  power,  its  capacity  for 
speed,  the  temptation  it  affords  the  reckless 
driver  to  operate  it  at  a  dangerous  rate  and 
in  a  careless  manner,  all  distinguish  the  au- 
tomobile from  all  other  vehicles?  Surely  it 
cannot  be  necessary  to  further  elaborate  (bis 
fact  so  patent  to  every  observing  and  read- 
ing person.  The  automobile  Is  therefore  a 
class  by  Itself;  the  users  of  such  machines 
a  class  by  themselves ;  and  legislation  In  rec- 
ognition of  this  condition  Is  based  upon  a 
solid,  easily  recognissed<  distinction. 

[61  The  objection  that,  because  section  33 
(which  section  prescribes  the  venue  in  the 
present  case)  permits  the  action  to  nm  only 
against  the  owner  of  the  automobile,  it  Is 
therefore  invalid  seems  to  be  wholly  with- 
out force.  The  act  might  well  have  includ- 
ed in  its  operation  more  persons  using  auto- 
mobiles than  the  owner  or  persons  renting 
for  more  than  30  days,  but  failure  to  extend 
the  class  no  more  Invalidates  the  provisions 
which  take  In  the  owner  and  the  30-day  rent- 
er than  did  the  failure  of  the  act  to  re- 
view. In  State  v.  Nelson,  supra,  to  protect 
drivers  of  horse  cars  and  grlpmen  on  cable 
cars  render  the  ■  provision  prot^Ing  other 
motormen  invalid. 

Nor  is  there  any  injustice  Inflicted  on  the 
defendant  by  the  provision  as  to  venue.    It 


is  not.  Intrinsically,  more  unfair  to  permit  a 
suit  of  the  character,  here  involved  to  be 
tried  in  the  county  where  the  victim  of  the 
alleged  wrong  resides  than  In  the  county 
where  the  alleged  wrongdoer  resides.  The 
plaintiff  would  have  Just  as  clear  a  natural 
right  to  ask  that  the  law  permit  a  trial  'In 
his  county  as  the  defendant  could  have  to 
demand  that  the  trial  shall  be  in  bis  coun- 
ty. That  the  demand  as  to  venue  of  the  de- 
fendant is  not  based  upon  natural  right  Is 
illustrated  by  the  fact  that,  had  the  plaintiff 
procured  personal  service  of  summons  on  the 
defendant  In  Fayette  county,  the  venue  of 
the  action  would  have  been  fixed  lu  that 
county;  this  by  reason  of  a  statute  whose 
validity  has  never  been  questioned.  6ow 
clear  is  it,  therefore,  that  the  whole  ques- 
tion is  one  of  legislative  discretion,  and  how 
idle  is  it  to  insist  that  the  authorization  of 
summons  to  go  to  Highland  county  is  an  In- 
vasion of  any  natural  or  constitutional  right 
of  defendant.  The  act,  in  other  sections, 
provides  that  violation  of  certain  of  Its  re- 
quirements shall  be  deemed  a  misdemeanor, 
punishable  by  fine  or  imprisonment  Had 
the  defendant  been  charged  in  a  criminal 
complaint  with  a  violation  of  any  of  these 
provisions  at  the  time  and  place  of  the  al- 
leged accident  he  would  have  had  to  answer 
to  a  court  outside  of  his  own  county;  this 
by  mandate  of  the  Constitution.  Thus  does 
the  Constitution  itself  deny  that  there  Is  any 
inherent  right  in  a  violator  of  law  to  be  tried 
In  the  county  of  his  residence. 

As  hereinbefore  indicated,  we  are  not 
called  upon  to  inquire  into  the  reasons  which 
actuated  the  General  Assembly  in  enacting 
section  33  of  the  act  in  question.  In  our 
Judgment,  abundant  reasons  existed,  and  do 
still  exist  As  applied  to  the  present  case, 
the  common  law  afforded  a  right  of  action; 
the  statute  provides  where  that  right  may  be 
pursued,  and  where  the  remedy  may  be  en- 
forced. 

[1]  The  Constitution  clothes  the  court  ot 
common  pleas  with  capacity  to  receive  Juris- 
diction ;  the  statute  provides  what  that  Jurlth 
diction  shall  be,  and  how  and  where  exer- 
cised. We  are  of  opinion  that  the  provision 
Is  not  unconstitutional  nor  unreasonable,  and 
that  It  works  no  Injustice. 

This  conclusion  calls  for  a  reversal  of  the 
Judgments  below.  The  cause  wlU  be  remand- 
ed to  the  court  of  common  pleas  of  Fayette 
county,  with  direction  to  overrule  the  motion, 
and  for  further  proceedings  according  to 
law. 

Reversed. 

PRICE,  JOHNSON,  and  DONAHUE,  JJ^ 
concur. 
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JOHNSON  ▼.  NOEOEOS8  BROS.  CO. 

(Supreme  Judicial   Court   of  MatBachoaetts. 
Suffolk.     June  22,   1911.) 

1.  CuBTOMs  AND  UsAOxq  (I  17*)— BJffkct  on 
Contracts. 

A  general  cnstom  known  to  both  parties  to 
a  contract  cannot  be  shown  to  overcome  an  ex- 
press agreement. 

lEd.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent.  Dig.  I  84;  Dec.  Dig.  i  17;*  Evi- 
dence, Cent.  Dig.  si  1946-1952.] 

2.  CONTBAOTS  (f  15*)— Building  Contracts— 

CONXKACXtn'S    lOABIUrr    to    SCBOONTftAC- 
TOB. 

A  building  contractor  is  not  liable  for  work 
performed  by  a  subcontractor  which  the  con- 
ttflctor  did  not  order  or  agree  to  pay  for. 

[Ed.   Note.— For  other  cases,   see   Contracts, 
Dec.  Dig.  S  15.  •] 
8.  Contbactb  (i  241*)— Bdii,din&  Contbacts 

— ABCHITKOTS— AOTHOWTT. 

Under  a  subcontract  to  furnish  plumbing, 
etc.,  for  a  building,  limiting  the  architect's  right 
to  order  changes  to  changes  not  increasing  the 
cost,  the  contractor  is  not  bound  by  an  unrea- 
sonable change  by  the  architect  in  specifications. 
VBi.  Note.- For  other  cases,  see  Contracts, 
Cent.  Dig.  8  1126;  Dec.  Dig.  |  241.*) 
4.  Tbial  (8  386*)— Rttlinos— REPOSAt. 

A  ruling  coveied  by  one  given  is  pcoperly 
refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  8  386.*] 
6.  Referenck  (8  fi©»)— BmcT  or  Rkpobt— 

BiQHT  TO   RKCOVBB. 

In  an  action  by  a  suljcontractor  who  fur- 
nishe4  plumbing,  etc.,  for  a   building,   it   was 

g roper  to  refuse  to  rule  aa  a  matter  of  law  that 
e  was  entitled  to  recover  on  certain  items 
where  the  auditor's  report  was  in  evidence  and 
there  was  no  subsidiary  fact  found  by  him  in- 
consbstent  with  his  general  finding  for  defend- 
ant 

[EA.  Note.- For  other  cases,  see  Reference, 
Dec  Dir.  8  99.»1 

Exceptions  froini  Superior  Court,  Suffolk 
County ;  John  H.  Hardy,  Judge. 

Action  by  William  B.  Johnson  against  the 
Norcross  Bros.  Company.  Decision  for  de- 
fendant, and  plaintiff  brings  exceptions.  Ex- 
ceptions overruled. 

Tyler  &  Young,  B.  E.  Fames,  and  C.  W. 
Hood,  for  plaintiff.  R.  G.  Dodge,  for  defend- 
ant 

HAMMOND,  J.  This  was  an  action  upon 
a  written  contract  by  which  tHe  plaintiff,  the 
party  of  the  second  part,  agreed  wltb  the 
defendant,  the  party  of  the  first  part,  to  pro- 
Tide  all  the  materials  and  do  all  the  work  of 
"plumbing,  gas-plplng,  and  ice  water  plant 
piping"  In  a  certain  building,  then  being 
erected  by  the  defendant  for  the  owner,  as 
set  forth  and  explained  in  certain  drawings 
and  specifications  prepared  by  the  architects. 
The  case  was  sent  to  an  auditor  who  found 
for  the  plaintiff  on  the  first,  sixth,  and  sev- 
enth items  of  the  account  and  for  the  defend- 
ant upon  the  others.  It  was  then  tried  be- 
fore a  Judge  sitting  without  a  jury,   who 


ftmnd  '^pon  all  the  CTidoice  that  the  au- 
ditor's report  has  not  been  overruled,"  and 
the  findings  of  the  auditor  were  sustained. 
The  case  is  before  us  upon  the  plaintiff's  ex- 
ceptions to  the  exclusion  of  certain  evidence 
and  to  refusals  to  rule  as  requested. 

Among  the  provisions  of  the  contract  were 
the  following:  "In  case  any  particular  shall 
be  deficient  or  not  clearly  expressed  in  said 
speciflcatioiui  and  draVlngs,  the  said  t>arty 
of  the  second  part  will  apply  to  the  said  first 
party  for  additional  drawings  and  explana- 
tions, and  wiU  cany  out  the  general  design, 
as  directed  by  the  first  party.  In  a  thorough 
manner  as  part  of  the  contract.  •  *  * 
It  shall  be  lawful  for  said  party  of  the  first 
part  at  all  times  to  direct  in  writing,  any 
additions  to  or  deviations  from  the  drawings 
and  specifications  aforesaid,  without  in  any 
other  respect  or  particular  varying  this 
agreement  or  impairing  the  force  thereof; 
and  In  case  of  any  such  addition  or  deviation 
so  directed  in  writing,  such  further  time 
aball  be  allowed  for  the  completion  of  said . 
work  as  the  architect  shall  decide  to  be  rea- 
sonable, and  such  sums  of  money  shall  be 
added  to  or  subtracted  from  the  amount  of 
the  consideration  hereinafter  agreed  to  be 
paid,  as  the  increase  or  diminution  In  the 
amount  of  work  and  materials  thereby  oc- 
casioned shall  be  fairly  worth.  And  it  is  ex- 
pressly agreed  that  no  alterations  or  addi- 
tions are  to  be  paid  for  unless  so  directed  in 
writing."  And  near  the  end  of  the  contract 
is  the  general  provision  that  "the  general 
contractor  [the  Norcross  Brothers  Company] 
will  pay  for  no  extra  work  or  material  un- 
less ordered  in  writing." 

The  purpose  of  tlve  provision  that  the  de- 
fendant shall  not  be  held  to  pay  anything 
either  for  changes,  additions  or  other  extra 
work  unless  ordered  in  writing  is  plain.  The 
provision  manifestly  was  Intended  to  prevent 
any  future  controversy  likely  to  arise  as  to 
the  liability  of  the  general  contractor  for 
work  so  done,  and  it  is  a  useful  and  reason- 
able provision. 

[1]  The  evidence  offered  to  show  a  general 
custom  known  to  the  parties  was  rightly  re- 
jected. The  natural  meaning  of  the  language 
of  the  contract  is  that  the  written  order  to 
do  the  work  Is  to  be  given  before  the  work 
begins,  and  that  only  such  an  order  is  intend- 
ed. If  that  be  the  meaning  of  the  contract, 
then  the  evidence  was  properly  rejected  as 
inconsistent  with  its  express  language.  But, 
however  that  may  be,  the  evidence  so  far  as 
it  was  inconsistent  with  the  contract  was 
not  admissible,  and  so  far  as,  being  consist- 
ent with  the  contract,  it  bore  upon  the  ques- 
tion of  the  time  when  the  written  order 
should  be  given  it  was  immaterial  In  this 
case  because  no  such  written  order  ever  was 
given.  If  It  be  urged  that  in  reliance  upon 
this  custom  the  plaintiff  went  ahead  without 
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tlie  written  order  expecting  to  get  that  at 
some  time  afterward,  the  answer  Is  that  he 
did  80  at  bis  peril.  To  say  that  because  he 
did  so  he  therefore  should  recover  without 
the  written  order,  the  defendant  not  having 
waived  the  provision  or  been  guilty  of  frand. 
Is  to  annul  the  provision  for  the  order.  If 
there  be  such  a  custom  as  the  plaintiff  offered 
to  show,  then  the  provision  of  the  contract 
read  in  the  light  of  .that  custom  would  be  in- 
terpreted to  mean  that  for  changes  and  alter- 
ations and  extras  there  was  to  be  no  pay  un- 
less some  time  before  the  work  was  fully  done, 
or  after  Its  completion,  a  written  order  was 
given,  but  it  would  not  show  that  the  written 
order  was  not  to  be  given  at  all.  Moreover, 
it  would  be  Immaterial  when,  as  in  this  case. 
It  Is  not  shown  that  any  verbal  order  was 
given  by  the  defendant  or  by  any  one  for 
whom  It  was  responsible. 

The  plaintiff  made  28  requests  for  findings 
of  fact.  As  to  these  the  trial  Judge  says  In 
his  memorandum  that  "so  far  as  the  plain- 
tiff's requests  for  findings  of  fact  are  coi^- 
sistent  with  the  findings  of  the  auditor  in 
his  report  I  give  them.  So  far  as  they  are 
Inconsistent  therewith  I  deny  them."  In  oth- 
er words  the  Judge,  giving  due  weight  to  the 
report  of  the  auditor  and  to  the  other  evi- 
dence, came  to  the  conclusion  that  the  au- 
ditor was  right  in  his  findings  and  adopted 
them.  It  cannot  be  said  that  In  this  there 
was  any  error  In  law.  The  evidence  being 
conflicting  his  decision  conld  not  be  said  to 
be  wrong  in  law.  Nor  do  we  understand  that 
the  plaintiff  has  taken  any  exertions  to  this 
action  of  the  court. 

[2]  The  plaintiff  submitted  seventeen  rul- 
ings, some  of  which  were  given  and  some  re- 
fused, the  latter  being  those  numbered  one, 
five,  eight,  tffli,  and  twelve  to  seventeen,  both 
inclusive.  The  fifth  was  properly  refused. 
It  would  hold  the  defendant  to  pay  for  work 
though  It  did  not  order  the  work  or  in  any 
way  agree  to  pay  for  It.  [3]  The  eighth 
seems  to  Involve  the  assumption,  contrary  to 
fact,  that  the  specifications  gave  a  line  for 
the  main  drain.  Even  if  such  a  line  had 
been  given  and  afterwards  was  varied  by  the 
architects  to  an  nnreasonable  extent,  the  de- 
fendant, having  nothing  to  do  with  it,  would 
not  be  chargeable  with  the  cost.  The  partleb 
had  expressly  agreed  that  the  changes  which 
the  architect  conld  order  should  be  those 
which  would  not  increase  the  cost  This  re- 
quest was  properly  refused.  [4]  The  tenth 
request  was  rendered  immaterial  by  the  find- 
ings of  the  auditor  afilrmed  by  the  court 
There  was  no  finding  of  an  agreement  be- 
tween the  plaintiff  and  the  architect's  repre- 
sentative and  the  defendant.  Moreover  in 
giving  the  eleventh  request  the  court  gave  all 
of  the  tenth  to  which  the  plaintiff  was  en- 
titled. There  was  no  error  in  the  refusal  to 
give  the  tenth.    The  twelfth  request  becomes 


immaterial  in  view  of  the  finding  that  Col- 
bum  never  authorized  the  work  and  had  no 
authority  to  authorize  it.  The  thirteenth 
could  not  have  been  given.  It  calls  for  an 
erroneous  construction  of  the  contract  And 
the  same  may  be  said  of  the  fourteenth.  The 
fifteenth,  sixteenth,  and  seventeenth  rulings 
were  properly  refused.  4%ey  each  contain 
the  statement  that  the  work  referred  to 
was  done  under  an  agreement  between  the 
plaintiff  and  the  defoidant  which  statement 
is  found  not  to  be  a  fact 

[S]  The  first  ruling  requested  was  that  up- 
on all  the  evidence  the  plaintiff  is  entitled 
to  recover.  We  understand  this  to  be  a  re- 
quest that  the  plaintiff  couM  recover  on  all 
the  Items,  not  only  those  allowed  by  the  court 
but  also  those  disallowed.  So  far  as  respects 
the  items  allowed  by  the  court  the  defendant 
was  not  prejudiced.  So  far  as  respects  the 
items  disallowed.  It  is  sufficient  to  say  that 
upon  the  findings  the  auditor's  report  for  the 
defendant  on  these  items  being  In  evidence, 
and  there  being  no  subsidiary  fact  found  by 
him  inconsistent  with  his  general  finding  for 
the  defendant  it  could  not  have  been  ruled 
as  matter  of  law  that  the  plaintiff  was  en- 
titled to  recover  on  these  items. 

ETxceptlons  overruled. 


(209  Uan.  3U) 

LBAHT  ▼.  CKARIiBS  et  aL,  Street  Gorn'ra. 

(Supreme  Judicial   Court  of -Massachusetts. 
Suffolk.     June  21,  IdU.) 

1.  MUNICIPAt    COHPOBATIONS    (S    442*>— PdB- 

i^ic   Improvements— Speciai.   Assessments 

— Pbopertt  Liablb— "Iat  Out." 

The  city  of  Boston  took  part  of  lands  for 
a  short  parkway,  to  be  controlled  by  the  park 
commissioners,  and  made  a  settlement  with  the 
owner,  by  which  the  city  agreed  to  construct 
a  roadway  and  walk,  to  which  he  should  have 
perpetual  access,  and  to  assnme  any  assessment 
tor  betterments  for  the  construction  of  the  perk 
on  the  land  not  taken.  Subsequently  the  city 
street  commissioners  laid  out  a  street  sevenu 
miles  long,  which,  where  the  owner's  land  lay, 
was  superimposed  on  the  parkway,  and  no 
physical  change  was  made  therein.  Held  not 
to  preclude  assessment  for  betterments  on  the 
owner's  lands  for  the  new  street,  which  was  a 
wholly  new  layout  by  the  commissioners;  to 
"lay  out"  meaning,  in  this  connection,  to  fix 
the  termini  and  prescribe  the  boundaries  of  a 
highway,  and  establish  it  as  a  public  easement 
of  travel,  by  offidal  act  of  the  proper  authori- 
ties. 

[BA.  Note. — For  other  cases,  see  Municipal 
Corporations,  (%nt  Dig.  §  1062;  Dec.  Dig.  { 
442.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  403T-4039.] 

2.  Municipal  Cobpobations  (S  495*)— Pub- 
lic ImPBOVEMENTS  —  ASSESSUKNTB  —  Bbnb- 
FITS  TO  Pbopebty. 

The  opening  of  a  new  street  which  em- 
braced, but  did  not  change,  the  street  upon 
which  the  petitioner's  property  abutted,  can- 
not be  held  as  a  matter  of  law  not  to  have 
benefited   petitioneir's   property,   so   as   to   pie- 
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dude  an  assessment,'  even  though  his  property 
be  restricted  to  use  for  residential  purposes. 

[Ed.  Note.— For  other  cases,  see  Mnnicipal 
Corporations,  Cent  Dig.  {  1166;  Dec  Dig.  § 
495.  •] 

S.  MUHICtPAI.    COBFOBATIONS    ({    612*)— SPE- 
CIAL     ASBESBlfBNTS  — RKVIEW  — SOOPB      OF 

Rkmedt. 

Whether  or  not  a  special  assessment  of 
benefits  in  fact  benefited  the  property  of  one 
petitioning  for  a  writ  of  certiorari,  to  vacate 
the  assessment  is  a  question  of  fact,  end  does 
not  arise  as  matter  of  law  on  the  record,  and 
hence  cannot  be  determined  in  that  proceeding. 
[EM.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §§  1185-1187;  Dec. 
Dig.  i  512.*] 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  James  M.  Morton, 
Judge. 

Petition  by  Jolm  P.  Leaby  for  writ  of 
certiorari  against  Salem  D.  Charles  and  oth- 
ers. Street  Commissioners  of  the  City  of 
Boston.  Upon  agreement  of  parties,  case 
reserved.    Petition  dismissed. 

John  P.  Leahy  (Francis  T.  Leahy,  of  coun- 
sel), for  petitioner.  Thomas  M.  Babson,  for 
defendants. 


RUOG,  J.  This  is  a  petition  for  a  writ  of 
certiorari  to  quash  proceedings  in  assessing 
certain  betterments  for  the  construction  of 
Columbia  Road  in  the  city  of  Boston.  The 
general  legality  of  assessments  for  0(rinm- 
bla  Road  was  upheld  in  Morse  v.  Street 
Com.,  197  Mass.  292,  83  N.  E.  891.  The  pres- 
ent petitioner  relies  for  relief  upon  these 
undisputed  facts:  The  portion  of  Columbia 
Road  where  his  estates  lie,  being  about 
1,600  feet  in  length,  was  talcen  in  1892  for  a 
pnbllc  park  by  the  park  commissioners  of 
Boston,  and  was  laid  out  and  constructed  as 
a  parkway  and  called  Dorchesterway  under 
an  act  which  authorized  the  assessment  of 
betterments.  A  settlement  was  made  be- 
tween the  dty  and  the  owners  at  that  time, 
whereby  a  gross  sum  was  paid  them,  and 
the  city  agreed  to  construct  a  roadway  and 
walk,  to  which  the  owners  of  the  estates  in 
perpetuity  could  have  access,  and  a  convey- 
ance was  made  to  the  dty  upon  condition 
that  If  toy  betterments  were  assessed  upon 
their  estates  on  accoont  of  the  laying  out 
and  construction  of  said  park  they  should  be 
assumed  by  the  city  of  Boston.  In  1897  the 
street  commissioners  of  Boston  laid  out  Co- 
lumbia Road  as  a  highway  from  Frapklln 
Parte  to  Marine  Park,  a  distance  of  about 
5  miles,  which  so  far  as  it  affects  the  peti- 
tioner was  superimposed  upon  Dorchester- 
way. All  of  Dorchesterway  except  20  feet 
in  width  was  designated  by  the  order  lay- 
ing ont  Columbia  Road  and  under  the  an- 
tbority  of  the  statute  as  being  nnder  the 
"charge  and  control"  of  the  park  commis- 
sioners as  a  parkway.  No  physical  change 
has  been  made  in  the  portion  of  Columbia 


B«ad    adjacent   to    the   petitioner's   estate 
which  was  formerly  Dorchesterway. 

[1]  It  is  assumed  in  favor  of  the  petitioner 
that  this  is  an  appropriate  procedure  by 
which  to  raise  the  questions  argued.  See 
Weston  V.  Railroad  Com.,  205  Mass.  91-98,  91 
N.  E.  303,  and  cases  cited.  Columbia  Road 
was  laid  out  as  a  single  new  continuous  way 
throughout  its  entire  length  by  the  action 
of  the  street  commissioners.  Although  the 
words  "to  lay  out"  may  be  of  somewhat 
varying  significance  dependent  upon  their 
context,  in  this  connection  they  mean  to 
flz  the  termini  and  prescribe  the  boundaries 
of  the  highway,  and  to  establish  it  as  a 
public  easement  of  travel,  with  all  the  in- 
cidental uses  thereby  implied,  by  official  act 
of  the  lawfully  constituted  authorities.  The 
grade  and  the  extent,  material,  manner  and 
time  of  construction  may  also  be  prescribed 
in  the  order  of  layout,  though  these  details 
are  not  commonly  essential  to  the  validity 
of  an  original  laying  out  Como  v.  Worces- 
ter, 177  Mass.  54S,  69  N.  E.  444;  Foster  v. 
Park  Com.,  133  Mass.  821;  Fuller  v.  Spring- 
field, 123  Mass.  289;  Hitchcock  v.  Spring- 
field, 121  Mass.  382;  Peabody  v.  Boston  & 
Providence  R.  B.  Corp.,  181  Mass.  76-81,  62 
N.  E.  1047.  Because  the  new  way  happois 
for  a  comparatively  short  distance  to  be  co- 
incident with  a  pre-existing  way  does  not 
prevent  it  from  being  a  wholly  new  layout 
The  old  and  lesser  is  swallowed  up  in  the 
new  and  larger  thoroughfare.  The  old  in 
this  instance  was  not  a  full  highway,  but 
a  parkway  subject  to  its  inherent  limitations 
as  such.  The  new  way  is  public  in  its  broad 
sense,  and  hence  different  in  kind  from  that 
previously  existing.  The  fact  that  there  has 
been  no  physical  change  in  the  portion  of 
the  street  upon  which  the  petitioner's  land 
abuts  is  of  no  significance.  His  land  is  with- 
in the  territory  defined  by  the  statute  as  lia- 
ble to  a  benefit  The  assessment  is  levied 
not  for  a  particular  section  of  construction, 
but  for  the  layout  and  construction  of  the 
road  as  a  whole.  The  burden  of  expense  is 
apportioned  proportionately  on  all  land  with- 
in the  ben^ted  area  as  established  by  the 
Legislature,  and  not  according  to  the  expense 
of  a  special  part  tipon  adjacent  land.  The 
project  was  an  entity,  portions  of  which 
were  perhaps  mucli  more  expensive  than 
others,  but  the  benefit  of  being  Incorporated 
into  this  single  street  unit  is  assessed,  even 
though  some  abutting  landowners  may  have 
much  preferred  to  have  been  left  alone  with 
their  former  facility  of  approach,  and  even 
though  a  short  section  may  have  been  so 
wrought  at  an  earlier  time  as  to  need  no 
change  in  order  to  adapt  it  for  the  use  in 
the  new  way. 

[2,  3]  It  is  not  contended'  that  the  question 
of  fact  as  to  the  amount  of  benefit  received 
by  the  petitioner's  estates  may  be  Inquired 
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Into  In  this  proceeding,  bnt  It  Is  urged  that 
It  can  be  said  aa  matter  of  law  that  no  ben- 
efit accrued  to  the  estates  of  the  petitioner 
by  reason  of  the  new  layout.  This  position 
cannot  be  supported.  Giving  full  weight  to 
the  suggestions  arising  from  the  restrictions 
placed  upon  lota  in  the  neighborhood  design- 
ed to  preserve  them  to  residential  tmes  and 
the  advantages  flowing  to  houses  of  that 
character  from  location  upon  a  parkway.  It 
does  not  follow  that  under  no  conceivable 
circumstances  could  a  benefit  arise  from  the 
establishment  of  a  public  way  upon  the  locus 
of  the  parkway.  It  Is  possible  that  under 
some  ccmditlons  residential  estates  might  re- 
ceive advantage  from  abutting  upon  a  long 
public  avenue  rather  than  upon  a  short  park- 
way. This  Is  a  question  of  fact  to  be  tried 
out  in  appropriate  proceedings,  and  raises  no 
Issue  of  law  upon  this  record. 
Petition  dismissed. 

(209  Mass.  S2») 
PHIM/IPS  et  al.  v.  CITY  OF  BOSTON. 
(Supreme   Judicial   Court  of   Massachusetts. 
Suffolk.     June  21,  1011.) 

1.  Municipal  Corpobations  (J  442»)— Pub- 
lic IMPBOVEMENTS— Assessment  fob  Bene- 
fits—Statutort  Pbovisions. 

Where  a  city,  after  condemning  iMurt  of 
certain  property  for  park  purposes,  in  the 
course  of  settlement  with  the  owners  took  from 
them  a  deed  containing  provisions  that  any  bet- 
terments assessed  upon  the  land  not  taken 
would  be  assumed  by  the  city,  and  that  the  city 
would  construct  along  the  boundary  line  of  the 
park  a  roadway  and  walk,  to  which  the  owners 
of  the  land  taken  should  have  access,  and  'that 
the  owners  would  hold  their  remainins  land  sub- 
ject to  certain  restrictions,  the  settlement  was 
within  the  purview  of  St  1884,  e.  220,  provid- 
ing that,  In  settlement  for  land  taken  by  a  city 
or  town,  the  municipality  may  assume  any  bet- 
terments assessed  upon  the  remainder  of  the 
land. 

[Ed.    Note. — For   other  cases,   see   Municipal 
Corporations,  Cent.  Dig.  §  1062;    Dec.  Dig.   § 

2.  Municipal  Corpobations  (§  442*)— Pub- 
lic Impbovements — Assessment  fob  Bene- 

PITB— PUBPOSES    in    GENERAL. 

A  city,  in  laying  out  a  park,  took  part  of 
petitioners'  property,  and  In  settlement  tiere- 
for  accepted  a  deed  providing  that  the  city 
should  assume  any  benefits  assessed  against 
the  remaining  land,  and  should  construct  a 
roadway  to  which  petitioner  abould  have  access. 
When  the  land  was  taken  it  was  the  intention 
of  the  pai^  commissioners  to  make  it  form  a 
link  of  a  system  of  parks  throughout  the  city. 
Some  years  later,  under  a  new  act  of  the  Leg- 
islature, the  street  commissioners  were  author- 
ized to  lay  out  a  street  connecting  one  park  to 
another,  and  in  doing  so  they  appropriated  one 
drive  of  this  parkway.  While  there  was  little 
work  done  upon  Aat  part  of  the  street  where 
petitioners'  property  aVutted,  a  special  assess- 
ment for  benefits  was  made  against  their  prop- 
erty. Beti,  that  they  could  not  force  the  city 
to  assume  this  assessment  under  the  provisions 
of  their  original  d$ed,  for  it  contemplated  only 
those  assessments  for  betterments  from  the 
parkway,  and,  while  it  was  intended  that  the 
parkway  in  question  should  be  one  link  of  a 
series  of  paru,  that  intention  was  not  such  an 


agreement  t»  could  be  spedScaTIy  enforced,  and 
the  assessment  in  question  was  levied  for  a 
public  improvement  wholly  different  from  any 
assessments  that  might  be  levied  for  the  park- 
way. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corpor&tionB,  Cent  Dig.  {  1062;  Dec.  Dig.  f 
442.*] 

3.  Mdnicipal  Cobporations  (|  485*)- Pub- 
lic Impbovements — Assessment  fob  Bene- 
fits—Vacation— Benefits. 

Whether  or  not  ,a  landowner  was  benefited 

by   a  public  improvement   can   be   determined 

only  in  appropriate  proceedings  for  abatement 

of  the  assessment. 
[£M.   Note.— ITor  other  cases,  see  .Municipal 

Corporations,  Cent.  Dig.  f  1166;    Dec.  Dig.  i 

405.*] 

Case  Reserved  from  Superior  Court,  Suf- 
folk County;   Wm.  F.  Dana,  Judge. 

Bill  in  equity  by  John  C.  Phillips  and  oth- 
ers against  the  CItf  of  Boston.  On  reserva- 
tion.   Bill  dismissed. 

Tyler  &  Young  and  B.  E.  Eames,  for  com- 
plainants. Thomas  M.  Babson,  Corp.  Coun- 
sel, for  city  of  Boston. 

RUOO,  J.  [11  This  Is  a  TOit  In  equity  to 
compel  the  city  of  Boston  to  assume  certain 
betterment  assessments  levied  on  account  of 
the  laying  out  and  construction  of  Columbia 
Road,  upon  which  the  plaintiffs'  land  abuts. 
In  1890  the  board  of  park  commissioners  of 
the  city  of  Boston  took  a  considerable  tract 
of  land,  including  some  belonging  to  the  peti- 
tioners, for  park  purposesi  A  settlement  was 
made  between  the  plalntiffB  and  the  dty  for 
the  damages  occasioned  by  such  taking,  as  a 
part  of  which  a  deed  was  executed  by  the 
plaintiffs  to  the  defendant  which  contained 
this  provisiou:  "This  conveyance  is  made 
upon  the  express  condition  that  If  any  bet- 
terments are  assessed  upon  the  estates  be- 
longing to  said  minors  [the  plaintiffs]  on  ac- 
count pf  the  laying  out  and  construction  of 
said  park  said  betterments  shall  be  assumed 
by  said  dty  of  Boston.  And  for  the  above- 
named  consideration  and  the  further  consid- 
eration that  said  dty  of  Boston  shall  con- 
struct along  the  boundary  line  of  said  park 
within  the  said  parcels  of  land  a  roadway 
and  walk  to  which  said  minors  [the  plain- 
tiffs] and  their  heirs  and  assigns  •  •  • 
shall  have  free  access,  with  the  right  to  nse 
the  same  for  the  purposes  of  a  way  subject 
to  such  reasonable  rules  and  regulations  as 
may  from  time  to  time  be  made  by  the  park 
comipisaloners  of  said  city,  we  hereby 
*  *  *  covenant  with  said  dty  of  Boeton 
that  they  •  •  •  will  hold  their  remain^ 
Ing  land  abutting  upon  said  park  and  to  a 
distance  of  one  hundred  feet  from  •  «  • 
park  line  subject  to  tlie  following  restricttons," 
which  limited  the  uses  to  which  the  remain- 
ing property  could  be  put  and  the  nature  and 
position  of  buildings  to  be  erected  thereon. 
While  this  settlement  perhaps  did  not  tech- 
nically follow  St.  1884,  c.  226  (see  now  R.  Ii. 
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e  BO,  I  11.  aa  amended  by  Bt  1902,  c.  603; 
Atkliuoii  V.  Newton,  160  Mass.  240,  47  N.  E. 
1028),  it  was  witbin  Its  general  scope. 

[2]  Pursuant  to  tbls  taking  and  agreement 
a  parkway  called  the  Strandway  was  con- 
structed adjacent  to  the  petitioners'  estate*. 
At  tbe  time  of  the  taking  by  the  park  com- 
mlBsionera  and  tbe  execution  of  tbe  deed 
from  tbe  plaintiflB,  It  was  within  tbe  contem- 
plation of  the  park  commisslbnera  that  a 
comprehensive  park  system  should  be  estab- 
lished in  the  southerly  portion  of  tbe  city  of 
Boston  to  be  connected  by  a  seriea  of  park- 
ways, and  that  sncb  a  way  should  ultimately 
connect  Marine  Park  In  South  Boston  with 
Franklin  Park,  of  which  tbe  Strandway 
should  constitute  a  link.  This  scheme  was 
Changed,  and  by  St  1897,  c.  804,  the  street 
commissioners  of  the  city  of  Boston  were  au- 
thorized to  lay  out  and  construct  a  highway 
connecting  these  two  parks.  Acting  under 
this  statute  the  street  commissioners  of  the 
dty  laid  out  Columbia  Road  as  a  public  way, 
about  five  miles  in  length,  from  Franklin 
Park  to  Marine  Park,  a  part  of  which  was 
coincident  with  the  Strandway.  In  accord- 
ance with  the  power  conferred  by  said  stat- 
ute, the  Strandway  was  designated  to  be  un- 
der the  "charge  and  control"  of  the  board  of 
park  commissioners,  except  a  part  42  feet  in 
width  on  tbe  northerly  side.  No  change  was 
made  in  the  physical  appearance  of  the 
Strandway  so  far  as  Included  witbin  tbe  lay- 
out of  Columbia  Road,  and  the  only  change 
wrought  by  the  layout  was  to  convert  one  of 
its  roads  or  drives  into  a  general  traffic  way, 
whereas  formerly  Its  whole  width  was  a 
parkway  and  could  be  used  only  under  the 
regulations  of  the  park  commissioners.  A 
comparatively  small  amount  of  construction 
work  was  done  upon  the  Strandway  in  order 
to  adapt  it  for  use  as  a  part  of  Columbia 
Road. 

The  general  validity  of  the  assessment 
levied  for  tbe  construction  of  Columbia  Road 
was  sustained  In  Morse  v.  Street  Commis- 
sioners, 197  Mass.  292,  88  N.  B.  891.  It  is 
the  claim  of  tbe  plaintiffs  that  the  levying  of 
such  an  assessment  is  in  violation  of  tbe 
clause  above  quoted  in  their  deed  to  tbe  de- 
fendant Their  bill  is  framed  on  the  theory 
that  the  defendant  can  be  compelled  by  a  pro- 
ceeding in  equity  to  comply  with  the  terms  of 
this  deed  and  assume  tbe  payment  of  the 
betterments  thus  assessed.  We  assume  in  fa- 
vor of  the  plaintiffs,  but  without  deciding, 
that  In  a  proper  case  this  remedy  would  be 
open  to  them.  See  Kelley  v.  Barton,  174 
Mass.  896,  54  N.  E.  860;  Bartlett  v.  Boston, 
182  Mass.  460,  65  N.  E.  827;  Bell  v.  Newton, 
188  Mass.  481,  67  N.  K.  599;  Raymond  v.  Chi- 
cago Traction  Co.,  207  U.  S.  20,  28  Sup.  Cfc 
7,  62  li.  Ed.  78.  The  present  assessment  Is 
not  within  the  terms  of  the  deed  of  the  plain- 
tiffs. The  words  of  this  deed  related  to  a 
particular  assessment,  namely,  that  arising 


from  the  laying  out  of  the  park.  That  was  a 
definite  act  executed  by  a  certain  public 
board.  In  no  proper  sense  can  it  be  said 
that  this  specific  proceeding  had  any  connec* 
tlon,  even  remote,  with  the  construction  of 
Columbia  Road.  The  fact  that  the  park  com- 
missioners at  that  time  bad  thought  about 
tbe  connection  of  the  land  conveyed  by  tbe 
deed  in  which  the  covenant  occurs  with  other 
public  parks  by  parkways  Imposed  no  binding 
obligation  upon  ^em,  and  conferred  no  legal 
rights  upon  the  plaintiffs.  It  existed  only  as  a 
project  which  might  be  modified  in  the  light 
of  exigencies  of  administration  or  of  increas- 
ed knowledge  or  of  a  more  comprehenslvs 
scheme  for  municipal  developmmit  It  might 
have  been  wholly  abandoned  without  incur- 
ring any  liability.  It  la  not  mentioned  in  tbs 
deed,  and  the  plaintiffs  could  have  maintain- 
ed no  bill  for  the  specific  performance  of  such 
a  plan,  which  of  necessity  must  depend  for 
Its  execution  upon  financial  and  administra- 
tive considerations  beyond  tbe  control  of  the' 
park  commissioners.  About  six  years  after  the 
execution  of  tbe  deed  relied  npon,  the  Legis> 
lature  interposed  and  conferred  a  power,  not 
theretofore  existing,  upon  an  independent 
board  of  public  officers.  By  virtue  of  this 
new  authority  a  way  different  In  kind  from 
that  contemplated  by  the  deed  was  construct- 
ed, and  incorporated  within  its  extended 
boundaries  was  the  comparatively  short  park- 
way upon  which  the  plaintiffs'  premises  abut 
Tbe  language  of  the  deed  does  not  purport  to 
project  itself  against  a  future  assessment 
arising  out  of  an  improvement  not  yet  begun. 
Tbls  deed  dealt  by  its  express  terms  with  an 
existing  Hen  for  betterments  growing  out  of 
an  iiccomplisbed  public  improvement,  the 
amount  of  which  alone  remained  to  be  de- 
termined, and  with  nothing  else.  The  assess- 
ment, which  is  now  complained  of,  was  not 
levied  by  reason  of  the  establishment  of  a 
park  or  a  parkway,  but  for  the  benefit  grow- 
ing out  of  the  layout  of  a  thoroughfare  of 
great  length  open  as  a  public  highway  to  all 
kinds  of  traffic,  and  not  restricted  or  limited 
by  the  regulations  of  the  park  commissioners 
except  as  to  portions  relegated  to  their  care. 
This  assessment  is  laid,  therefore,  for  a  puN 
lie  improvement  of  a  natdre  different  from 
that  covered  by  the  settlement  of  which  tbe 
deed  was  a  part  It  may  be  assumed  that  no 
more  than  a  -  single  betterment  assessment 
can  be  levied  upon  the  same  estate  for  the 
same  public  improvement,  but  that  Is  not  the 
point  here  presented  for  decision.  It  Is  of  no 
consequence  that  no  substantial  Change  was 
made  In  the  physical  appearance  of  the 
Strandway  In  front  of  the  pialntius'  estate, 
or  that  little  work  of  construction  was  need- 
ed to  fit  It  for  use  as  a  part  of  the  new  thor- 
oughfare. Leahy  y.  Charles,  St  Oommrs,,  8S 
N.  E.  834. 

[3]  Whether  the  assessment  levied  exceeds 
tbe  benefits  which  accrue  to  the  plaintiffs'  es- 
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tates  by  reason  of  the  layout  of  Oohimbla 
Road  la  a  matter  determinable  only  In  ap- 
propriate proceedings  for  abatement. 
Bill  dismissed. 


(209  Mass.  333) 

NORTH  ANSON  LUMBER  CO.  v.  SMITH. 

(Supreme   Judicial   Court   of   Massachusetts. 

Middlesex.     June  21,  1911.) 

1.  COBPOBATIONS       (I       189*)  —  LlABIlITT      OF 
SrOCKnOLDERS. 

A  corporation  cannot  recover  on  notes  paid 
by  it,  given  by  its  stockholders  before  incorpo- 
ration for  property  bought  by  them  for  the  cor- 
poration, and  which  has  passed  to  the  company 
without  formal  transfer,  if  it  adopted  the  notes 
as  its  own  obligations  and  agreed  to  hold  the 
makers  harmless. 

[Ed.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  .1  188.*] 

2.  Corporations   (§'  451*)— Coif  tracts— Req- 
xrisiTEs. 

A  business  corporation  may  be  bound  by 
.an  implied  agreement,  as  well  as  by  an  obliga- 
tion incurred  on  formal  vote. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  {  1787;   Dec.  Dig.  §  451.*] 

3.  Corporations    (S    189*)— Assumption    of 
Notes— EviDENCB— Sufficiency. 

In  an  action  by  a  corporatiMi  on  notes, 
evidence  held  to  support  a  finding  of  a  con- 
tract by  the  corporation,  adopting  the  notes  as 
its  own  obligations  and  agreeing  to  bold  defend- 
ant harmless. 

[EM.  Note. — For  other  cases,  see  Corporations, 
Dec.  Dig.  i  189.*] 

4.  Corporations   (i   449*)— Contracts— Bkq- 

niSITES. 

A  corporate  by-law,  providing  that  no 
agreement  involving  more  than  a  certain  amount 
of  money  shall  be  valid  without  vote  of  the 
directors,  does  not  prevent  establishment  of  a 
oontract  by  inference  from  corporate  acts,  which 
may  be  presumed  to  have  been  performed  under 
appropriate  authority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8  1780;   Dec.  Dig.  §  449.*] 

Exceptions  from  Superior  Court,  Middle- 
sex County;  Edward  P.  Peiree,  Judge. 

Action  by  the  North  Anson  Lumber  Com- 
pany against  Herbert  L.  Smith,  administra- 
tor. Verdict  for  plaintiff,  and  defendant 
brings  exceptions.    Exceptions  sustained. 

Chas.  F.  Cboate,  Jr.,  and  John  H.  Stone, 
for  plaintiff.  Stover  &  Sweetser  and  Homer 
Albers,  for  defendant 

RUGG,  J.  This  Ifl  an  action  to  recover 
one-half  the  principal  and  Interest  of  eight 
promissory  notes  made  by  the  defendant's 
intestate  Jointly  with  James  E.  Freeman  and 
Charles  T.  Leavitt  to  the  order  of  Emery 
Porter  &  Co.  At  or  after  maturity  they 
were  Indorsed  In  blanlc  without  recourse  and 
delivered  to  the  plaintiff.  The  circumstanc- 
es of  the  transaction  appear  not  to  have 
been  much  in  dispute,  and  might  have  been 
found  to  be  these:  Emery  Porter  &  Co.  own- 
ed a  sawmill  in  North  Anson,  Me.,  tn  1905. 
and  substantially  all  the  capital  stock  of 


the  North  Anson  Water  Power  &  Improver 
ment  Company,  a  corporation  authorized  to 
develop  and  dispose  of  water  power,  togeth- 
er with  a  large  quantity  of  logs  and  timber. 
As  a  result  of  several  agreements.  Freeman, 
Smith  and  Leavitt  purchased  the  timber  and 
logs,  and  tooli  a  bond  for  a  conveyance  ot 
the  mill  property  and  stock  In  the  water 
power  company,  entered  Into  possession  of 
all  the  real  and  personal  property,  and  start- 
ed to  carry  on  the  business  of  sawing  and 
selling  lumber.  They  decided  to  form  a  cor- 
poration to  be  called  the  North  Anson  Lum- 
ber Company.  Notes  of  the  proposed  corpo- 
ration were  proffered  in  part~payment  of 
the  real  and  personal  property,  bat  these 
were  refused  by  the  sellers,  who  Insisted  up- 
on notes  signed  by  the  Individual  purchasers. 
In  payment  for  the  property  and  for  start- 
ing the  business.  Freeman  and  the  defend- 
ant's intestate  each  advanced  six  thousand 
dollars,  and  signed  the  eight  notes  here  in 
suit  On  April  10,  1905,  the  plaintiff  corpo- 
ration was  '  organized  by  Freeman,  Smith 
and  Leavitt,  who  had  previously  to  that  time 
conducted  the  business  under  that  name. 
Leavitt,  although  participating  In  the  or- 
ganization, went  no  further  In  the  enter- 
prise, furnished  no  money,  and  drops  out 
of  the  case.  Upon  its  Incorporation  the 
North  Anson  Lumber  Company  took  over 
the  business,  previously  conducted  by  Free- 
man, Smith  and  Leavitt,  as  a  going  concern, 
and  substantially  all  the  property  bought  by 
them  of  Emery  Porter  &  Co.,  but  no  change 
whatever  was  made  in  the  way  it  was  car- 
ried on.  There  was  no  formal  offer  of  sale 
by  Freeman,  Smith  and  Leavitt,  or  accept- 
ance by  the  corporation,  or  transfer  of  title 
to  property,  but  the  corporation  simply  took 
possession  of  and  used  In  Its  own  business 
from  that  time  on'  all  the  property  pur- 
chased. The  logs  were  sawed  Into  lumber 
and  sold  by  the  plaintiff  In  ordinary  course 
of  trade,  and  the  proceeds  all  went  into  Its 
treasury.  The  books  originally  opened  by 
Freeman,  Smith  and  Leavitt  were  continued 
without  change  or  interruption  by  the  plain- 
tiff corporation,  and  no  distinction  was  made 
as  to  the  business  conducted  before  and  aft- 
er the  date  of  the  Incorporation.  The  corpo- 
ration entered  Into  possession  of  the  real 
estate  described  In  the  bond.  The  defend- 
ant's Intestate  was  the  first  president  of  the 
company,  but  after  a  few  months  his  mind 
failed,  and  a  conservator  was  appointed  who 
cared  for  his  estate  until  his  death.  Free- 
man has  always  been  the  treasurer  of  the 
plaintiff,  and,  after  the  incapacity  of  the  de- 
fendant's intestate,  became  also  its  presi- 
dent, and  has  been  exclusively  In  charge  of 
its  affairs  as  general  manager.  After  the 
Incorporation  certificates  of  stock  were  is- 
sued to  Freeman  and  to  the  defendant's  in- 
testate for  125  shares  each,  although  up  to 


*For  other  cases  see  same  topic  and  section  NUMBER  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  &  Bep'r  Indexes 
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tbat  time  eacb  bad  contributed  only  $0,000. 
In  January,  1906,  Freeman,  In  whose  cus- 
tody the  Smith  certificate  had  been  placed, 
mutilated  It  and  Issued  a  new 'one  for  60 
shares,  which  corresponded  at  par  with  the 
cash  he  had  paid  in,  making  an  entry  upon 
the  stub  In  the  stock  book  that  "the  bal- 
ance 65  shares  were  never  paid  for."  Six  of 
the  eight  notes  now  in  suit  were  paid  on  or 
about  their  maturity  by  the  plaintiff  with 
Its  own  money,  and  were  at  Freeman's  re- 
quest surrendered  to  him  after  being  In- 
dorsed without  recourse  by  the  payees.  It 
was  claimed  by  the  plalnUff  that  Freeman 
had  paid  one-half  these  notes,  and  it  seeks 
to  recover  from  the  defendant  only  the  re- 
maining half,  this  being  based  upon  the  tes- 
timony of  Freeman  that  he  and  the  defend- 
ant's intestate  had  an  understanding  that 
each  was  to  pay  one-half  the  notes  and 
take  stock  In  the  corporation  to  an  equal 
amount  Freeman,  however,  did  not  tes- 
tify that  he  paid  the  notes  or  one-half  of 
them  with  his  own  money,  but  that  he 
had  paid  money  into  the  treasury  of  the 
plaintiff -as  he  was  able  and  bad  takm  stock 
for  it  He  was  unable  to  point  however  to 
any  specific  payments  to  this  end  or  to  any 
entries  upon  tbe  books  of  the  plaintiff  of 
money  paid  to  It  for  the  purpose  of  meeting 
these  notes,  or  which  corresponded  to  the 
date  of  the  paymoits.  The  entries  upon  the 
books  of  the  corporation  show  that  all  the 
notes,  except  the  two  given  for  the  real  es- 
tate and  water  power  company  stock,  were 
paid  with  moneys  of  the  corporation  and 
entered  on  Its  note  account  as  "notes  paid." 
These  two  notes  were  not  paid  at  maturity, 
but  the  sellers  of  the  real  estate,  who  held 
the  notes,  did  not  press  for  payment,  and 
after  the  lapse  of  a  year  or  more  made  a 
conveyance  to  the  plaintiff  of  the  real  estate, 
and  assigned  to  it  the  water  power  company 
stock,  in  return  for  which  the  plaintiff,  con- 
solidating the  amount  of  these  notes  with 
the  other  Indebtedness  not  connected  with 
this  action,  owed  by  It  to  Emery  Porter  & 
Co.,  gave  that  firm  Its  own  new  notes  se- 
cured by  mortgage  bonds  upon  its  real  es- 
tate. This  conveyance,  although  not  a  com- 
pliance ^Itb  the  bond  given  by  Emery  Por- 
ter &  Co.  to  Freeman,  Smith  and  Leavltt,  was 
In  conformity  to  it  as  to  price,  and  allowed 
credit  for  the  cash  originally  contributed  by 
Freeman  and  Smith,  and  thereby  E^ery 
Porter  &  Co.  incapacitated  themselves  from 
carrying  out  the  terms  of  the  agreement 
with  the  original  contractors.  No  demand 
was  made  upon  the  defendant's  intestate  or 
his  conservator  or  administrator  for  the  pay- 
ment of  any  part  of  any  of  these  notes  until 
a  short  time  before  this  action  was  brought 
On  two  occasions,  when  there  would  have 
been  strong  ground  to'  expect  Freeman  to 
ppeak  of  the  liability  of  the  defendant's  In- 
testate on  the  notes  If  it  had  existed,  he  said 
nothing  about  it,  and  In  one  or  two  letters 


written  to  the  defendant.  Freeman  request- 
ed him  to  raise  some  money  for  the  plaintiff 
for  the  sake  of  protecting  bis  existing  In- 
terest as  stockholder,  without  referring  to 
any  indebtedness.  At  the  conclusion  of  the 
evidence  In  the  superior  court,  the  jury  were 
.directed  to  return  a  verdict  for  the  plaintiff. 
[1]  We  are  of  opinion  that  this  was  error. 
The  plaintiff  could  not  recover  If  it  bad  rec- 
ognized and  adopted  the  notes  as  its  own  ob- 
ligations and  had  agreed  to  hold  the  defend- 
ant harmless  thereon,  and  was  not  In  truth 
a  holder  of  them  for  value.  This  Is  not  a 
case  where  one  undertakes  to  recover  of  a 
corporation  upon  a  contract  fully  made  with 
some  one  else  before  the  existence  of  the 
corporation  for  its  benefit,  and  never  after- 
wards assumed  by  it  in  such  a  way  as  to  in- 
dicate a  new  contractual  element  arising  aft- 
er the  incorporation.  Hence  the  principle 
followed  in  cases  like  Koppel  v.  Mass.  Brick 
Co.,  192  Mass.  223,  78  N.  E.  128,  Penn  Match 
Co.  y.  Hapgood,  141  Mass.  145,  7  N.  E.  22, 
Abbott  V.  Hapgood,  IGO  Mass.  248-252,  22 
N.  E.  907,  5  L.  R.  A.  686,  15  Am.  St  Rep. 
193,  Pennell  v.  Lathrop,  191  Masa  357,  77 
N.  E.  842,  and  Whiting  &  Sons  Co.  v.  Boston, 
204  MassL  169,  90  N.  E.  528,  is  not  control- 
ling. But  this  la  a  case  where  the  defense 
is  set  up  that  the  plaintiff  corporation,  after 
Its  organization,  which  was  subsequent  to 
the  Initial  transaction,  entered  into  such  re- 
lations with  the  makers  of  the  notes  that  a 
contract  to  assume  the  payment  of  their 
notes  may  be  implied,  and  tbat  other  drcum- 
Btancee  warrant  the  further  Inference  that 
this  Implied  contract  has  been  executed. 
These  relations  are  the  receipt  by  the  plain- 
tiff of  valuable  property  and  business  from 
the  makers  of  the  notes,  for  which  no  ade- 
quate consideration  was  paid,  unless  there 
was  an  agreement  to  hold  the  makers  harm- 
less on  these  notes.  No  claim  has  been  or 
could  be  put  forward  successfully  tbat  a 
contract  of  this  nature  was  beyond  the  pow- 
er of  the  plaintiff.  The  property  thus  re- 
ceived was  that  which  it  needed  to  do  busl- 


[2]  The  only  question  is  whether  there 
was  evidence  to  support  a  finding  that  such 
a  contract  was  made.  A  business  corpora- 
tion may  be  bound  by  inferences  from  facts 
and  corporate  acts,  which  point  to  the  exist- 
ence of  an  Implied  agreement  as  their  ra- 
tional explanation,  as  well  as  by  a  formal 
vote.  In  this  respect  It  does  not  differ  from 
a  natural  person.  By  accepting  all  the  bene- 
fits of  a  negotiation  made  In  its  behalf  and 
by  taking  advantage  of  arrangements  which 
are  in  its  Interest,  an  Impllcatlou  of  adop- 
tion of  the  Incidental  burdens  may  arise 
against  a  corporation.  Failure  to  repudiate 
after  knowledge  may  signify  corporate  ap- 
proval or  ratification.  Proprietors  of  Canal 
Bridge  v.  Gordon,  1  Pick.  297,  11  Am.  Dec. 
170 ;  Beacon  Trust  Co.  v.  Souther,  183  Mass. 
413,   67  N.   E.   345;   Nlms   t.   Mt   Hermon 
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School,  100  Mksa.  177,  85  N.  B.  778,  22  L.  B. 
A.  864,  30  Am.  St  Uep.  467. 

[3]  Tbe  drcomBtances  npom  wUcb  such 
a  conclusion  may  be  founded  in  tbe  case  at 
bar  are  that  tbe  plaintiff  received  without 
other  consideration  than  such  an  agreement 
the  proportional  part  of  its  original  stock, 
in  trade  and  plant  (wtdch  was  by  far  tbe 
larger  part)  represented  by  tbe  purchasing 
power  of  these  notes,  and  that  it  paid 
all  tbe  notes  at  or  after  maturity,  by  its 
own  checks  or  notes,  although  It  was  not  a 
party  to  them  and  bad  in  no  way  guaran- 
teed their  payment,  and  entered  the  transac- 
tions upon  its  books  as  "notes  paid."  Con- 
firmation of  this  inference  may  be  found  in 
tbe  fact  that  although  stock  in  tbe  plaintiff 
at  par  was  issued  to  Freeman  and  Smith  for 
tlie  cash  paid  by  them  toward  the  purchase 
price  of  tbe  property  with  which  tbe  plain- 
tiff began  business,  no  stock  was  issued  to 
them  for  the  amount  of  tbe  notes.  More- 
over no  stock  of  tbe  plaintiff  was  reserved 
to  be  used  for  tbe  purpose  of  being  issued 
to  the  defendant,  the  entire  capital  stock 
having  been  issued.  The  conduct  of  the 
plaintiff  and  its  ofiScers  as  to  the  notes  is 
also  susceptible  of  the  construction  ttiat  It 
was  merely  paying  tliat  which  was  In  sub- 
stance as  between  it  and  tbe  defendant,  its 
own  debt,  and  which  thereby  became  extin- 
guished, and  that  the  indoraement  was  a 
mere  form  and  not  a  transfer  of  an  out- 
standing obligation. 

[4]  The  by-law  of  the  defendant  to  the  ef- 
fect that  no  agreement  Involving  so  large  an 
amount  of  money  should  be  valid  without 
vote  of  the  board  of  directors  does  not  pre- 
TOit  tbe  establishment  of  a  contract  by  1d- 
fereoce  from  corporate  acts,  which  may  be 
I«reeumed  to  have  bem  perfbrmed  under  ap- 
propriate authority.  Produce  Exchange 
Trust  Co.  V.  Bieberbach,  176  Mass.  677,  682, 
68  N.  E.  162. 

In  view  of  all  the  evidence  it  could  not 
properly  have  been  ruled  as  matter  of  law 
that  the  only  rational  conclusion  from  it 
possible  was  that  the  plaintiff  was  entitled 
to  recover. 

Exceptions  sustained. 


(20«  Maaa.  278) 

KHATINO  T.  BOSTON   BLBVATBD  RT. 

GO.  (two  cases). 

(Supreme   Judicial   Court  of   MassachosettB. 

Suffolk.    June  18,  1911.) 

1.  EPraER  Railboads  (i  117*)— CoLusioir  or 

VSniCLK— QUKBTIONS    TOB   JUBT. 

Plaintiff,  diiving  along  the  side  of  a  street 
railway  track  when  a  wheel  was  oaugbt  in  a 
rot,  was  too  near  the  curbstone  to  pull  in  that 
direction,  so  turned  toward  the  railroad  track, 
firet  looliing  for  approaching  oars  and  seeing 
one  on  the  farther  track  about  three-fourths  of 
a  mile  away.  The  first  attempt  to  pull  failing, 
lie  Tested  a  moment,  turned  sharper  toward  the 


tracks,  and,  on  the  horsM  starting  the  wagwi, 
urged  them  forward,  and  was  struck  in  croa»' 
ing  the  farther  track  by  the  car  he  had  seen. 
Held,  that  t).e  was  not  nMcligent  as  a  matter  of 
law,  and  tbe  court  propeny  lobmitted  the  que*- 
tion  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads,   Gent    Dig.   U   2B5-2S7;    Dec   Dig.    | 
117.*] 
2.  Damaokb  (I  48*)— ExyBNorruBW  — Mkdi- 

OAi,  SEBVioas.  ,  ^,„         ,^ 

A  father  may  recover  doctors'  biUa  paid 
and  incorred  by  him  for  injuries  to  hia  minor 
son  by  the  wrongful  act  "of  defendant 

[EJd.   Note.— For  other  cases,   see   Damage*^ 
Cent  Dig.  it  342-254;    Dec.  D«t  I  43.*] 
S.  Abatement  awd  Revivai,  (|  64*>— Acnow 

roB  iNJUBiKS  TO  Child— BxFBNSEa  iHcua- 

BBD. 

A  father's  action  for  doctors'  bills_i>ald  ot 
incurred  by  him  for  injuries  to  his  minor  son 
is  a  personal  action,  which  did-  not  survive  at 
common  law,  nor  under  Rev.  Laws,  e.  171,  i  1> 
relating  to  survival  of  actions. 

[EH.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  ||  255-278;  Dec.  Dig. 
J  54.*] 

R^rart  from  Superioc  Court,  Suffolk 
County. 

Actions  by  Edward  F.  Keating,  and  by 
Bridget  Keating  against  the  Bostoa  Elevated 
Railway  Company.  Reported  from  the  su- 
perior court  Judgment  in  the  first  action  on 
the  verdict  for  plaintiff,  and  in  the  second 
action  Judgment  for  defendant 

F.  R.  Mullln  and  P.  S.  Spain,  for  plaintiffs. 
F.  M.  Ives,  for  defendant 

LORINO,  J.  The  plaintiff  In  the  first  case 
was  driving  a  two-horse  covered  wagon  along 
Western  avenue  in  Brighton,  at  about  8 
o'clock  p.  m.  in  the  month  of  January,  when 
the  right  rear  wheel  "caught  In  a  cradle  hole 
or  rut  about  two  Inches  deep."  His  right 
wheels  were  about  three  feet  from  the  curb 
on  the  right  side  of  the  street  and  bis  left 
wheels  were  within  three  feet  of  tbe  souther- 
ly rail  of  the  Inbound  track  of  the  defendant 
corporation.  To  the  left  of  tbe  imbound  trade 
there  was  an  outbound  track.  The  plaintiff 
found  that  he  was  too  near  the  curbstone  to 
pull  out  to  the  right  so  he  turned  his  horses 
to  the  left  to  pull  tbe  wagon  out  of  tbe  hole 
or  rut  Just  before  he  turned  them  to  the 
left  he  looked  both  ways  for  an  approaching 
car  or  cars.  He  saw  none  coming  on  the  iar 
bound  track  but  he  did  see  on  the  outbound 
track  the  headlight  of  the  car  which  finally 
ran  him  down,  about  1,000  yards  or  three- 
quarters  of  a  mile  away.  When  ha  first 
turned  the  horses  to  the  left  they  were  at 
an  angle  of  45  degrees  to  the  wagon,  and 
they  were  on  the  inbound  trade.  He  then 
urged  them  forward,  but  they  did  not  poll 
the  wagon  out  of  the  rut  Then  he  rested 
them  for  a  minute  or  sa  Then  he  turned 
them  still  more  to  tbe  left  so  that  they  mada 
an  angle  of  00  degrees  to  the  wagon,  and 
that  brought  the  horses  across  the  Inbound 
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track.  He  then  "stood  np  and  nrged  and 
'diaaed  them'  forward"  and  "the  horses  mov- 
ed ahead  across  the  ontbound  track,  straights 
enlng  the  team  out  after  them,  and  when  the 
four  wheels  of  the  wagon  were  In  the  middle 
of  the  outbound  track"  "he  looked  and  saw 
the  car  18  feet  away."  He  did  not  have  time 
to  Jump,  but  he  succeeded  In  pulling  the 
horses  out  of  the  way  and  the  car  struck  the 
right  forward  wheel  of  the  wagon,  throwing 
him  to  the  ground.  He  testified  that  he 
thought  four  or  five  minutes  elapsed  between 
the  time  when  he  looked  the  first  time  and 
the  time  when  he  was  struck,  or  when  be 
looked  Just  before  he  was  struck.  The  only 
direct  evidence  as  to  the  speed  of  the  car 
showed  that  it  was  going  at  the  rate  of  14 
miles  an  hour. 

In  Sede  v.  Boston  &  Northern  St.  By.  Co., 
187  Mass.  248,  72  N.  B.  971,  it  was  held  that 
a  plaintiff  was  guilty  of  contributory  negli- 
geace  who  drove  for  three-quarters  of  a  mile 
alongside  of  the  defendant's  tracks  after 
looking  to  see  if  a  car  was  coming  and  then 
turned  and  drove  across  them  without  look- 
ing again.  And  the  same  result  was  reached 
in  Tognazzi  v.  Mllford  &  Uxbrldge  St.  Ry., 
201  Mass.  7,  86  N.  E.  799,  21  L.  B.  A.  (N.  S.) 
309,  where  the  plaintilt  looked  to  see  if  a  car 
was  coming.  Seeing  none  he  drove  for  300 
feet  alongside  the  tracks,  and  then  turned 
and  drove  across  them  without  looking  again. 
In  that  case  there  was  evidence  that  there 
was  a  clear  view  of  the  track  for  "several 
hundred  feet" 

[1]  In  our  opinion  the  case  at  bar  is  taken 
out  of  those  decisions  by  the  fact  that  the 
plaintiff  here  saw  the  car  and  that  the  car 
was  then  1,000  yards  to  three-quarters  of  a 
mile  away.  After  seeing  that  the  car  was  then 
at  that  distance  away,  the  plaintiff  concentrat- 
ed his  attention  upon  extricating  his  wagon 
from  the  rut  In  which  it  was  stalled  for  a  peri- 
od of  time  which  be  testified  was  four  or  five 
minutes.  The  jury  would  be  warranted  in  not 
taking  his  testimony  as  to  the  intervening 
time  literally.  In  Inferring  that  he  originally 
thought  that  he  had  time  to  extricate  the  wag- 
on from  the  rut  and  get  across  before  the  car 
reached  him  and  In  finding  that  he  became  so 
engrossed  in  what  he  wad  doing  that  without 
being  guilty  of  negligence  he  kept  on  with 
those  endeavors  without  looking  again  until 
Just  before  he  was  struck.  We  are  therefore  of 
opinion  that  the  presiding  Judge  was  right  in 
submitting  the  first  case  to  the  jury.  See  in 
this  connection  McCrohan  v.  Davison,  187 
Mass.  466,  73  N.  B.  553;  Murphy  v.  Boston 
Elevated  By.,  204  Mass.  229,  90  N.  B.  398; 
O'Brien  v.  Lexington  &  Boston  St.  By.,  205 
Mass.  182,  91  N.  B.  204 ;  Hatch  v.  Boston  & 
Northern  St  By.,  205  Mass.  410,  91  N.  E.  623. 

[2,  3]  The  second  action  was  for  loss  of 
services  and  for  doctors'  bills  Incurred  by  the 
father  of  the  plaintiff  in  the  first  action.  A 
father  still  has  an  action  for  doctors'  bills 


paid  or  incurred  by  him  for  the  Injuries  done 
to  his  minor  son  by  the  tortious  act  of  the  de- 
fendant. But  such  an  action  is  a  personal 
action,  which  did  not  survive  at  common  law. 
See  note  to  Wheatley  v.  Lane,  1  Saund.  216; 
Kearney  v.  Boston  &  Worcester  B.  B.,  9 
Cush.  (Mass.)  108,  109 ;  Norton  v.  Sewall,  106 
Mass.  143,  144,  8  Am.  Bep.  298.  And  it  does 
not  survive  nnder  our  statute  as  to  the  sur- 
vival of  actions.  B.  L.  c,  171,  1 1.  It  is  not 
an  action  "of  tort  •  •  •  for  damage  to  the 
person."  That  is  confined  to  damage  to  the 
person  of  the  plaintiff  and  does  not  include 
damage  to  the  pocket  of  the  plaintiff  because ' 
of  damage  to  the  person  of  another.  See 
Hey  V.  Prime,  197  Mass.  474,  84  N.  B.  141, 
17  'L.  R.  A.  (N.  S.)  670,  and  cases  cited,  al- 
though a  broader  construction  was  given  in 
Mulvey  v.  Boston,  197  Mass.  178,  83  N.  B» 
402,  to  similar  words  in  a  statute  of  limita- 
tlona.  Nor  is  it  an  action  "for  damage  to 
•  ♦  •  personal  property."  That  "does  not 
apply  to  mere  impoverishing  of  a  man's  es- 
tate generally,  but  requires  that  damage  to 
some  specific  property  be  alleged  and  proved." 
Cutter  V.  Hamlen,  147  Mass.  471,  472,  18  N. 
E.  397,  1  L.  B.  A.  429. 

The  result  is  that  by  the  terms  of  the 
report  the  entry  in  the  first  action  must  be 
judgment  on  the  verdict,  and  in  the  second 
action  Judgment  for  the  defendant 

So  ordered. 


(109  Mobs.  83») 
BANGS  V.  FABB  (two  cases). 

(Supreme  Judicial   Court   of   Massachusetts. 
Suffolk.    June  21,  1911.)     ' 

1.  Appeai.  and  Bbbob  (§  1010*)— FiRDiNas— 
Conclusiveness. 

The  findings  of  the  trial  court  stand  as  the 
verdict  of  a  jury,  and  can  only  be  set  aside 
when  they  are  without  any  foundation  in  the 
evidence,  and  a  finding  resting  on  conjecture 
cannot  stand. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  Si   3979-3982;    Dec.  Dig.  ( 

2.  Master  and  Sebvani  (§  66*)— Breach  op 
CoNTBACT— Evidence— SuiTiciENCY. 

In  an  action  for  breach  of  contract,  evi- 
dence held  not  to  justify  a  finding  that  defend- 
ant failed  to  devote  his  entire  time  to  the  work 
called  for. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  73 ;   l>ec.  Dig.  §  65.*] 

3.  Mabteb  and  Skbvant  (§  68*)— Compensa- 

IION. 

The  exclusive  agent  of  an  automobile  man- 
ufacturer for  the  sale  of  automobiles,  with  pow- 
er to  establish  subagencies,  contracted  with  a 
third  person  whereby  the  agent  agreed  to  sell 
to  the  third  person  cars  at  a  discount  from  the 
list  prices,  and  whereb;^  the  third  person  agreed 
to  devote  his  entire  time  to  sell  cars,  and  to 
have  no  business  transactions  with  the  manu- 
facturer, except  through  the  agent,  and  not  to 
transact  any  business  for  the  agent  The  third 
persoQ  sold  cars  by  procuring  orders  directed  to 
the  agent,  and  a  deposit  of  a  part  of  the  price 
was  equally  divided  between  the  agent  and 
the  third  person.     Onstomers,  failing  to  obtain 
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the  catB  through  the  fault  of  the  manufacturer, 
collected  from  the  agent  the  entire  deposit  and 
compelled  him  either  to  pav  cash  or  to  deposit 
collateral  therefor.  Held,  that  the  third  person 
could  receive  compensation  only  by  making  ac- 
tual aales,  and  the  agent  could  recover  from 
the  third  person  the  part  of  the  deposits  deliv- 
ered to  him  in  cases  where  customers  recovered 
from  the  agent  the  amount  of  the  deposits  or 
obtained  security  therefor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  §  77;  Dec.  Dig.  |  68.*] 

4.  Appbai.  and  Bbbob  (J§  694,  1011*)— Pind- 
iRoe — Review. 

A  finding  on  conflicting  or  unreported  evi- 
dence will  not  be  disturbed. 

[Hd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2&10,  3983;  Dec.  Dig.  H 
604,  lOai.*] 

5.  OONTBACTB  ({  247*)— AcnoNS— Defenses. 

The  defense  that  a,  written  contract  be- 
tween the  parties  has  been  waived  and  that  a 
new  relation  has  been  created  is  an  affirmative 
defense,  and  the  burden  of  proviiig  it  tests  on 
the  party  asserting  it. 

[Ed.  Note.— For  other  cases,  see  CJontracts, 
Cent.  Dig.  S  1130;   Dec.  Dig.  i  247. •] 

6.  Tbial  ({  386»)— Tbial  bt  Codbt  WiTHOtrr 

JUBY— INSTBUCTIONS. 

A  party  in  an  action  at  law  tried  without  a 
jury  has  a  light,  by  seasonable  presentation  of 
appropriate  requests  for  rulings,  to  know  the 
principles  of  law  which  guide  the  presiding  jus- 
tice, and  where  requests  are  sound  in  law,  per- 
tinent to  the  issues,  and  applicable  to  the  evi- 
dence, the  court  must  grant  them  and  follow 
them  in  reaching  his  decision. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  §1  901,  902;  Dec.  Dig.  |  386.*] 

7.  Tbial  (§  386*)- Tbial  bt  Coubt  Without 
Jury- iNSTBucnoNS. 

A  party  in  an  action  at  law,  who  does  not 
present  requests  for  rulings,  may  not  complain 
because  the  adverse  party  presented  prayers  and 
then  withdrew  them  without  judicial  action. 

[Bl.  Note. — For  other  cases,  see  Trial,  Cent. 
Dig.  i!  901,  002 ;   Dec.  Dig.  i  386.»] 

Exceptions  from  Superior  Court,  Suffolk 
County;   Franklin  G.  Fessenden,  Judge. 

Actions  by  H.  A.  Bangs  (alias)  against  F. 
J.  Farr  (alias).  There  were  verdicts  for 
plaintiff  In  each  action,  and  defendant  brings 
exceptions.  Exceptions  in  first  action  sus- 
tained, and  In  second  overruled. 

H.  W.  Ogden  and  W.  H.  Rand,  Jr.,  for 
plaintiff.  W.  Orison  Underwood  and  S.  R. 
Wrlghtlngton,  for  defendant 

RU061,  J.  These  are  two  actions,  by  which 
the  plaintiff  seeks  to  recover  damages  for 
breaches  of  a  written  contract.  The  plaintiff 
.was  the  exclusive  agent  of  the  manufacturer 
for  tbe  sale  of  certain  automobiles  In  New 
England,  and  was  authorized  to  establish 
subagendes.  He  made  a  contract  with  tbe 
defendant,  which  was  in  terms  an  agreement 
by  the  plaintiff  to  sell  to  the  defendant  au- 
tomobiles at  a  discount  of  10  per  cent,  from 
the  list  prices,  and  by  which  among  other 
matters  tbe  latter  agreed  to  devote  his  entire 
time  between  January  1  and  September  30, 
1906,  to  selling  automobiles  and  to  have  no 
business  transactions  with  the  manufacturer 


except  through  the  plaintiff,  '^or  to  transact 
any  business  *  •  •  in  any  way,  shape  or 
manner"  for  the  plaintiff.  The  causes  were 
tried  without  a  jury  by  a  justice  of  the  su- 
perior court,  who  made  findings  of  fact, 
which  so  far  as  material  were  that  the  writ- 
ten contract  between  the  plaintiff  and  de- 
fendant continued  in  force  without  variation 
or  waiver,  and  that  the  relation  of  principal 
and  agent  did  not  exist  between  them.  The 
defendant  sold  23  cars,  the  course  of  business 
being  for  him  to  procure  to  be  signed  by  the 
customer  an  order  directed  to  the  plaintiff 
and  a  deposit  of  20  per  cent,  of  the  cost  price, 
which  was  equally  divided  between  plaintUf 
and  defendant  Although  the  plaintiff  re- 
monstrated with  defendant  about  promising 
early  deliveries  and  about  orders  being  made 
out  In  this  form,  he  accepted  all  orders  pre- 
sented. By  reason  of  failure  to  deliver  au- 
tomobiles to  customers  at  times  stipulated, 
due  chiefly  to  the  impossibility  of  getting 
them  from  the  manufacturer,  several  cus- 
tomers demanded  and  in  most  Instances  col- 
lected from  the  plaintiff  the  entire  deposit 

The  first  action  is  to  recover  damages  aris- 
ing from  the  failure  of  the  defendant  to  de- 
vote all  his  time  to  the  sales,  business  and 
from  his  endeavoring  to  procure  an  agency 
contract  directly  from  the  manufacturer,  con- 
trary to  the  contract.  The  superior  court 
found  that  the  defendant  had  broken  the  con- 
tract in  both  these  respects,  and  that  if  he 
had  devoted  his  entire  time  "he  could  have 
sold  more  cars"  and  for  this  particular 
breach  he  assessed  substantial  damages.  It 
has  not  been  argued  that  the  finding  of  a 
breach  of  the  contract  In  trying  to  procure 
an  agency  directly  from  the  manufacturer 
was  not  warranted  but  no  damages  were  as- 
sessed for  this  breach.  All  the  evidence  as 
to  the  other  breach  and  the  damages  has 
been  reported,  and  it  is  urged  that  these  are 
not  supported  by  evidence. 

[1,2]  The  findings  of  fact  made  by  a  trial 
court  stand  upon  the  same  ground  as  the 
verdict  of  a  jury.  They  cannot  be  revised 
or  reviewed,  and  can  only  be  set  aside  when 
they  are  without  any  foundation  in  the  evi- 
dence. '  Wylle  v.  Cotter,  170  Mass.  356,  49 
N.  E.  746,  64  Am.  St  Rep.  305;  Schendel  v. 
Stevenson,  1^  Mass.  351-354,  26  N.  E.  689. 
A  careful  study  of  this  record  brings  us  to 
tbe  conclusion  that  there  Is  no  evidence  to 
warrant  a  finding  that  the  defendant  did 
not  devote  his  time  according  to  the  terms  of 
the  contract  It  is  urged  that  this  may  be 
inferred  from  the  circumstance  that  before 
May  16th  he  had  secured  orders  for  23  auto- 
mobiles, and  did  not  get  one  thereafter.  But 
this  might  have  arisen  from  many  different 
causes.  Indeed,  frankness  of  statement  as 
to  the  delays  already  experienced  In  deliver- 
ies from  the  manufacturer  would  have  been 
very  likely   to   prevent  orders.     Testimony 
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that  In  April  the  defendant  said,  "What  cars 
I  cannot  get  by  the  let  of  May  I  don't  want 
at  all,"  Is  also  relied  upon.  But  that  was 
made  long  before  It  is  claimed  that  he  ceased 
work  and  in  connection  with  time  of  deliver- 
ies of  cars.  It  fails  to  show  that  he  did 
not  in  fact  work  months  later.  Late  In  Au- 
gust three  automobiles  reached  Boston  from 
the  manufacturer,  which  were  profTered  by 
plaintiff's  agent  to  defendant  upon  condition 
that  he  would  pay  for  them.  Some  persons 
who  had  ordered  automobiles  were  present, 
and  the  defendant  asked  if  certiSed  checks 
of  the  customers  would  be  accepted,  and 
was  told  they  would.  It  does  not  appear 
whether  or  not  the  defendant  took  the  cars 
nor  whether  his  refusal,  if  he  did  refuse, 
was  not  based  on  the  Inability  of  the  cus- 
tomers to  pay  cash  or  to  their  dissatisfac- 
tion. These  are  the  only  bits  of  testimony 
to  which  the  plaintiff  has  pointed  as  sup- 
porting this  finding.  Collectively  they  fall 
to  support  it  The  defendant  was  called  as 
a  witness,  but  It  does  not  appear  that  his 
examination  elicited  anything  to  show  a 
failure  to  perform  his  contract  in  this  re- 
gard. He  visited  the  factory  of  the  manu- 
facturers In  Ohio  after  the  plaintiff  had  left 
the  commonwealth  for  the  season,  but  this 
seems  to  have  been  a  necessary  incident  in 
his  work.  The  testimony  of  the  agents  of 
the  plalntlir  constantly  associated  with  the 
defendant  does  not  disclose  any  lack  of  ener- 
gy on  his  part  The  finding  of  this  breach 
of  the  contract  so  far  as  anything  appears 
npon  the  printed  record  rests  upon  conjec- 
tare  and  hence  cannot  stand. 

It  becomes  unnecessary  to  determine 
whether  the  assessment  of  any  damages  in 
this  action  was  too  speculative  in  view  of  the 
newness  of  the  venture,  its  dependence  upon 
the  temperament,  energy  and  perseverance  of 
the  defendant,  the  absence  of  any  evidence 
as  to  prospective  customers,  the  performance 
by  the  plaintiff  of  his  contract  with  the 
manufacturer  and  the  latter's  inability  or  in- 
disposition to  fill  orders  promptly.  See 
Noble  V.  Hand,  163  Mass.  289,  39  N.  E.  1020; 
Todd  V.  Keene,  167  Mass.  157,  45  N.  E.  81. 

[8, 4]  In  the  second  action  it  was  rnled 
correctly  by  the  superior  court  that  as  the 
ciders  of  the  customers  for  automobiles  se- 
cured by  the  defendant  were  directed  to  and 
accepted  by  the,  plaintiff  and  were  signed 
only  by  the  customer,  the  latter  could  enforce 
from  the  plaintiff  return  of  the  deposit 
money  on  failure  to  deliver  as  required  by 
the  orders.  In  substance  this  was  a  ruling 
that  there  was  a  contract  directly  between 
the  several  customers  and  the  plaintiff.  It 
Is  strongly  argued  by  the  defendant  that  It 
was  wholly  inconsistent  with  this  ruling  for 
the  court  to  find  that  the  written  contract 
between  the  plaintiff  and  defendant  was  in 
Its  practical  effect  an  agreement  to  purchase 
the  same  automobiles,  and  was  In  full  force 
and  effect    It  Is  further  argaed  that  a  find- 


ing that  the  contract  continued  to  subsist 
In  face  of  acceptances  by  the  plaintiff  of  or- 
ders addressed  to  himself  signed  by  the  cus- 
tomer and  not  by  the  defendant  was  likewise 
inconsistent.  There  is  cogency  In  this  criti- 
cism, yet  it  does  not  quite  go  to  the  extent 
of  requiring  us  to  set  aside  the  finding.  It 
was  an  implied  condition  of  the  contract  be- 
tween the  plaintiff  and  defendant  that  they 
should  be  able  to  procure  from  the  manu- 
facturers automobiles  which  were  to  come 
under  its  operation.  The  discount  from  the 
list  price  to  be  allowed  to  the  defendant  on 
sales  could  not  become  his  absolutely  unless 
and  until  there  was  a  sal&  If  there  was  an 
advance  payment  made  to  him  out  of  a  de- 
posit It  must  or  might  have  been  found  to 
have  been  conditioned  npon  the  ultimate  con- 
summation of  the  8al&  If  the  sale  failed 
through  no  fault  of  the  customer  so  that  the 
Initial  deposit  had  to  be  returned,  then  the 
defendant  had  no  right  as  against  the  plain- 
tiff to  keep  his  share  of  this  deposit.  It 
cannot  be  said  that  there  is  incompatibility 
in  law  between  a  finding  that  the  contract  of 
the  plaintiff  with  the  defendant  was  not 
changed  and  the  further  finding  that  it  ap- 
plied to  circumstances  not  within  Its  strict 
letter,  but  within  its  general  purview.  The 
substance  of  the  relation  between  the  plain- 
tiff and  defendant  bad  to  do  with  the  sale 
of  automobiles  by  the  latter.  The  only  way 
the  defendant  was  to  receive  any  money  out 
of  the  relation  was  by  getting  ten  per  cent 
of  the  list  price  on  actual  sales.  Although 
their  conduct  toward  customers  was  such 
that  the  latter  had  a  right  to  treat  the  plain- 
tiff as  the  one  solely  responsible  to  them,  the 
written  agreement  between  the  plaintiff  and 
defendant  might  still  subsist  to  the  effect 
that  the  defendant  was  to  receive  something, 
which  tliey  called  a  discount  on  sales.  If 
this  was  so,  then  it  would  be  unjust  to  per- 
mit the  defendant  to  keep  his  share  of  a 
deposit  made  in  contemplation  of  a  sale 
when  the  sale  was  not  completed,  and  the 
plaintiff  was  compelled  by  reason  of  condi- 
tions, which  they  both  knew  about  and  may 
have  been  found  to  contemplate,  to  return 
the  whole  deposit  By  virtue  of  the  relation 
established  between  the  parties  under  their 
contract,  it  became  the  duty  of  the  defendant 
to  return  to  the  plaintiff  the  part  of  the  de- 
posit he  had  retained.  This  Is  the  way  we 
interpret  the  findings  and  rulings  of  the 
superior  court  This  being  so,  all  the  pray- 
ers presented  by  the  defendant  were  either 
Inapplicable  or  contrary  to  findings  of  fact 
made  upon  conflicting  or  unreported  evi- 
dence, and  hence  not  to  be  disturbed. 

[5]  The  defendant  has  argued  that  the  evi- 
dence required  a  finding  that  the  written 
contract  between  the  plaintiff  and  defendant 
was  waived,  and  that  of  principal  and  agent 
substituted.  This  was  an  affirmative  de- 
fense, the  burden  of  proving  which  rested 
on   the   defendant     Sayles   t.   Quinn,   196 
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Mass.  48^-495,  82  N.  E.  713.  It  can  be  ruled 
as  matter  of  law  upon  evidence  partly  oral 
that  an  affirmative  issue  is  made  out  only 
In  rare  Instances,  of  wliicb  this  is  not  one. 

The  dtfendant  has  urged  also  that  because 
the  plaintlfl  has  not  paid  in  cash  the  full 
amount  of  the  deposit  in  one  instance  he 
cannot  recover.  There  is  nothing  in  this. 
His  liability  has  been  fixed,  and  he  has  ar- 
ranged by  deposit  of  collateral  or  pledge  for 
its  estlnguisUment. 

(6,  7]  The  plaintiff  presented  certain  pray- 
ers which  were  not  passed  upon,  and  were 
ultimately  withdrawn.  The  defendant  has 
no  right  to'complain  of  tliis.  It  is  true  that 
in  the  trial  of  an  action  at  law  before  a 
court  without  a  Jury,  a  party  has  a  right, 
by  the  seasonable  presentation  of  appropri- 
ate requests  for  rulings,  to  know  the  princi- 
ples of  law  which  guide  the  presiding  Justice 
in  reaching  his  conclusions.  If  requests  for 
rulings  are  presented  wliich  are  sound  in  law, 
pertluent  to  the  issues,  and  applicable  to  the 
evidence,  it  is  the  duty  of  the  court  to  grant 
them  and  follow  them  in  reaching  his  deci- 
sion. Failure  to  do  so  is  ground  for  a  good 
exception.  Jaquith  v.  Davenport,  191  Mass. 
416,  418,  78  N.  B.  93.  See  Clarke  v.  Second 
Nat  Bank,  177  Mass.  267,  69  N.  B.  121.  But 
the  defendant  does  not  bring  himself  within 
this  rule.  He  did  not  present  the  prayers 
which  he  seeks  to  argue,  but  relies  upon 
some  presented  and  subsequently  withdrawn 
without  Judicial  action  "by  the  other  party  to 
the  action.  So  long  as  the  court  and  the 
party  preeenting  them  were  content  with 
this  course,  no  one  else  can  complain.  No 
error  is  shown  In  this  regard. 

E!xc(9>tions  la  the  first  case  sustained. 

Exertions  in  the  second  case  overruled. 

(20»  Moss.  US) 

HINDS  V.  STEERE. 

(Supreme    Judicial    Court    of    MaasachuBettB. 

Suffolk.    June  22,  1911.) 

CaBBIKBB    (i    295*)— PaSBSNGXB   AuT01fOBII.BS 

— Deobxe  or  Cask. 

Defendant  owned  an  automobile  carrying 
about  25  persona,  with  which  three  regular 
trips  were  made  around  the  city,  starting  each 
time  at  the  same  place  in  the  city.  Defendant 
placed  tickets  for  these  trips  on  sale  at  dif- 
ferent hotels  in  the  city,  and  they  were  also  sold 
by  the  chauffeur.  The  trips  were  sight  seeing 
trips,  and  the  automobile  made  no  stops  on 
any  of  the  trips.  Plaintiff,  while  a  passenger 
on  one  of  these  trips,  was  injured  by  a  collision 
between  the  automobile  and  a  street  car.  Held 
that,  whether  or  not  defendant  was  in  the  tech- 
nical sense  a  common  carrier,  she  was  bound 
to  nse  reasonable  care  according  to  the  nature 
of  the  contract,  and  this  reasonable  care  was 
the  greatest  care  consistent  with  the  proper 
transaction  of  the  business,  and  an  instrurtion 
that  the  chauffeur  should  have  exercised  a  high 
degree  of  care  to  his  passengers,  and.  where 
the  care  was  with  reference  to  a  collision  In 
which  die  danger  and  damage  might  be  very 

Seat,  it  was  a  decree  of  care  in  view  of  the 
nger  and  of  the  Injury  that  might  be  caused , 


by  any  want  of  care,  was  snfBcIently  favorable 
to  defendant. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {{  1191-1220 ;  Dec  Dig.  |  296.*] 

ExceptionB  from  Superior  Court,  SnffoUc 
County;   Edward  P.  Pl«ce,  Judga 

Action  by  Crosby  A.  Hinds  against  Emma 
I.  Steere.  Judgment  for  plaintifr,  and  de- 
fendant brings  exoeptiooB.  Exo^dona  ovmv 
ruled. 

Powers  ft  Hall,  for  plaintilT.  David  T. 
Montague,  Wade  Keyes,  and  Malcolm  B. 
Sturtevant,  for  defendant 

HAMMOND,  J.  This  was  an  action  of 
tort  for  personal  injuries  suffered  by  the 
plaintiff  in  a  collision  on  the  highway  between 
a  "sight  seeing  automobile"  owned  by  the  de- 
fendant in  which  the  plaintiff  was  riding  as 
a  passenger,  and  an  electric  car  operated  by 
the  Boston  Elevated  Railway  Company.  The 
plaintiff  brought  a  suit  also  against  the  rail- 
way company.  The  two  suits  were  tried  to- 
gether before  a  Jury  and  in  each  a  verdict 
was  rendered  for  the  plaintiff. 

Upon  the  question  of  the  care  required  of 
the  defendant  the  Judge  charged  as  follows: 
"With  reference  to  the  chauffeur  of  the 
automobile,  the  care  is  ^  little  different  than 
it  is  with  reference  to  the  motorman  of  the 
car.  I  have  said  to  you  before  that  a  com- 
mon carrier  has  to  a  exercise  a  high  decree 
of  care  with  reference  to  passengers,  and  in 
this  case  the  cliauffeur  was  exercising  the 
care — should  have  exercised  a  care  with  ref- 
erence to  passengers,  because  these  two 
plaintiffs  were  passengers  on  his  vehicle,  and 
for  the  purposes  of  this  case,  he  should  have 
exercised  the  high  degree  of  care  with  refer- 
ence to  their  safety,  and  where  the  care  was 
with  reference  to  a  collision,  where  the  danger 
and  the  damage  might  be  very  great,  it  is  a 
degree  of  care  in  view  of  the  danger,  and  of 
the  injury  that  might  be  caused  by  any  want 
of  care.  Now,  if  he  did  not  exercise  that 
high  degree  of  care,  then,  so  far  as  Mr.  Hinds' 
case  is  concerned,  you  will  find  /or  the  plain- 
tiff  against  the  owner  of  the  automobile, 
Mrs.  Steera  If  he  did  exercise  the  high  de- 
gree of  care,  then  you  will  find  for  the  de- 
fendant in  the  case  against  her." 

To  this  part  of  the  charge  the  defendant 
excepted,  and  the  case  is  before  us  on  this 
exception.  The  contention  ot  the  defendant 
is  expressed  in  her  brief  as  follows:  "In 
that  portion  of  the  charge  to  the  Jury  except- 
ed to  by  the  defendant  the  presiding  Judge 
instructed  the  jury  that  the  driver  of  the 
automobile  was  obliged  to  exercise  the  high 
degree  of  care  required  of  a  common  carrier 
with  reference  to  passengers  and  that  if  the 
Jury  found  that  the  driver  of  the  automobile 
did  not  exercise  that  high  degree  of  care  re- 
quired of  a  common  carrier  of  passengers, 
they  should  find  for  the  plaintiff;  or  in  other 
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worda,  that  tbe  owner  of  the  antomobile 
was  a  common  carrier  of  passengers.  The 
defendant  contends  that  she  was  not  a  com- 
mon carrier  of  paasengera  within  the  legal 
meaning  of  that  term,  bat  was  a  private  car- 
rier only." 

It  appeared  that  the  automobile  was  i^ 
flve-ton  truck  about  twenty-flve  feet  In 
length  and  ten  feet  In  width ;  that  there  were 
six  seats  running  crosswise,  holding  about 
four  to  five  people  each,  the  whole  automo- 
bile being  designed  to  carry  about  twenty- 
five  persons ;  that  the  ntotlve  power  was  Elec- 
tricity; that  through  the  spring  and  summer 
and  early  fall  of  1907,  preceding  the  accident, 
which  took  place  on  September  26,  1907,  the 
automobile  had  a  regular  stand  or  starting 
place  on  Dartmouth  street  opposite  the  public 
library  in  the  city  of  Boston ;  that  from  tills 
stand  or  starting  place  tbe  automobile  usual- 
ly made  turee  trips  dally  on  pleasant  days, 
taking  i)ersons  at  a  stated  price  for  each 
trip,  tbe  general  routes  of  these  trips  being 
annonnced  to  prospectiTC  patrons ;  that  tldc- 
ets  were  sold  l^y  the  diaaSenr  in  the  employ 
of  tbe  defendant  Steere,  and  also,  at  different 
hotels  in  the  dty  of  Boston,  one  of  which  was 
the  Hotel  BelleTue,  tbe  tickets,  at  tbat  hotel 
being  sold  at  the  newspaper  stand;  that  in 
pleasant  weather  the  antomobile,  from  tbe 
stand  on  Dartmouth  street,  usually  made  a 
trip  at  a  given  bonr  in  tlie  morning  ov«  a 
certain  general  route,  covering  points  of 
interest  in  Boston;  a  second  trip  at  two  in 
tbe  afternoon  over  another  general  route, 
covering  various  points  of  Interest  in  0am- 
bridge;  and  a  third  trip  at  four  in  the  after- 
noon over  anotjier  general  route,  through  the 
Back  Bay  and  the  Fens  In  Boston;  and  that 
other  and  different  trips  sometimes  were 
made;  that  the  plaintiff  on  the  day  of  tbe 
accident  had  purchased  tickets  for  himself 
and  his  wife  for  the  trip  to  Cambridge,  and 
on  the  return  of  the  automobile  from  tbat 
trip  decided  to  remain  on  it  for  the  trip  to 
the  Back  Bay  and  the  Fens;  tbat  he  there- 
fore paid  bis  fare  for  his  wife  and  himself 
for  title  trip  and  was  riding  on  the  automo- 
bile, aa  a  passenger,  at  the  time  of  the  acci- 
dent, which  occurred  about  6:80  p.  m.  on  the 
return  of  the  autoihoblle  from  this  trip.  It 
farther  appeared  that  these  trips  were  sight 
seeing  trips,  and  It  did  not  appear  that  the 
antomobile^  made  any  stops  on  any  of  its- 
trips. 

It  thus  appears  that  tbe  business  in  which 
the  defendant  was  engaged  was  that  of  carry- 
ing passengers  for  hire;  tbat  she  bad  been 
engaged  in  it  con&tantly  for  several  months ; 
tliat  she  bad  a  regular  stand  from  which  the 
automobile  started  and  regular  routes  over 
which  it  ran ;  that  by  placing  tbe  tlcjtets  for 
sale  at  different  hotels  she  publicly  advertised 
this  business  and  ^e  must  be  held  to  have 
contracted  to  carry  any  person  who  should 
present  himself  with  a  ticket,  provided  there 


was  no  valid  objection.  Tbe  ffict  that  no 
stops  were  made  on  the  way  and  that  tbe 
passengers  were  led  by  motives  of  pleasure, 
curiosity  or  a  desire  for  information  on  mat- 
ters connected  with  the  local,  state  or  nation- 
al history  rather  than  by  any  private  busi- 
ness exigency  or  convenience  is  (tf  no  conse- 
quence. Tbe  automcfttile  was  large,  carried 
many  passengers  and  was  wholly  within  the 
control  of  the  driver. 

It  is  apparent  that  this  business  much  more 
resembled  a  pnblic  than  a  private  carriage  of 
passengers,  and,  whether  in  a  strictly  tech- 
nical sense  the  defendant  could  be  regarded 
as  a  common  carrier  of  passengers  or  not, 
we  are  of  opinion  that  she  was  bound  to  use 
reasonable  care  according  to  the  nature  of 
tbe  contract,  and  that  in  view  of  the  nature 
of  the  bustneSB  and  the  peril  to  life  and  limb 
of  the  passengers  likely  to  arise  from  an  ac- 
cident, this  reasonable  care  should  be  defined 
as  tbe  highest  degree  of  care  consistent  with 
the  proper  transaction  of  the  business.'  See- 
the discussion  of  reasonable  care  by  Sheldon, 
J.,  In  Gardner  v.  Boston  Elev.,  204  Mass.  213, 
216,  90  N.  E.  534,  and  cases  cited ;  also,  Gal- 
Ugan  V.  Old  Colony  St  Ry.,  182  Mass.  211, 
65  N.  E.  48,  and  Warren  v.  ntehbnrg  Ry.,  8 
Allen,  227,  233,  89  Am.  Dec.  700.  The  lan- 
guage of  the  presiding  Justice  was  sufficiently 
favorable  to  tbe  defendant 

Exceptions  overruled. 


(M  Mwa.  382} 
WELLS  v.  WELLS   (two  cases).  ^ 
(Supreme    Judicial    Court    of    Massachusetts. 
Suffolk.     June    19,    1911.) 

1.  DivoBcit  ({  331*)  —  Actions  ow  Foheigw 

JDDGMKNTS— FlNALITT. 

Prima  facie  a  decree  for  payment  of  a 
fixed  sum  of  money  found  to  be  already  due 
and  payable  to  a  wife  for  past  support  of  her- 
self and  ohUdren  Is  to  be  regarded  as  a  final 
ilecree,  entitled  to  full  faith  and  credit,  and 
supporting  ao  action  in  another  jurisdiction, 
alfliougb  an  order  for  future  payments  as  a 

Brovision  for  future  support,   being  ordinarily 
able   to   modification  at   any   time,  is   not   a 
final  order  for  the  payment  of  a  fixed  sum. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  {{  841,  842;    Dec.  Dig.  {  831.») 

2.  Appeal  and  Ebrob  ({  842*)— Questions 
OF  Fact-findings  bt  Coobt  —  Conclu- 
siveness. 

Where,  in  an  action  on  decrees  rendered 
in  another  state  in  divorce  proceedings,  the 
defendant  raises  the  question  of  the  finality  of 
such  decrees,  and  each  party  put  in  evidence 
certaiu  statute;  and  decisions  of  the  Supreme 
Court  of  that  state,  and  there  was  testimony 
of  a  qualified  expert,  the  question'  of  finality 
was  one  of  fact  and  a  finding  thereon,  being 
warranted,  would  not  be  revised  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |!  8816-3330;  <Dec.  Dig.  { 
842.»] 

3.  Divorce  (|  271*)— Pboceediwgs  roB  Ali- 
mony Dub— Notice— Necessity. 

Where  a  divorce  was  granted,  subsequent 
petitions  tor  money  due  the  wife  under  the  de- 
cree for  support  of  herself  and  child  were  not 
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new  or  independent  proceedings,  bnt  merely 
incidental  to  the  original  suit,  such  aa  were 
authorized  and  contemplated  by  statute,  and  it 
was  not  necessary  that  personal  service  be  made 
on  the  defendant,  unless  required  by  the  stat- 
ute. 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  |  744;    Dec.  Dig.  §  271.*] 

4.  Evidence  (f  847*)— Fobeior  ^ttdombnt— 

ADIflBSIBILITT   OF  RECOBD. 

Where,  in  an  action  on  decrees  rendered 
in  another  state,  the  record  thereof  was  duly 
attested  and  aathenticated,  the  certificate  stat- 
ing that  "the  writings  annexed  are  true  copies 
of  originals  on  file  and  of  record  •  «  • 
and  that  said  originals  together  constitute  the 
record  of  the  proceedings,"  it  was  properly  ad- 
mitted in  evidence  as  against  the  objection  tliat 
the  copies  contained  in  the  record  did  not  in- 
clude certain  papers  which  appeared  by  the 
"calendar  entnes"  to  have  been  filed  in  the 
case. 

[Ed.  Note.— For  other  cases,  '  see  Evidence, 
Cent  Dig.  IS  1361-1888;    Dec.  Dig.  i  847.*] 

6.  Evidence  (8  347*)  — Action  on  Forkion 
JxTDGMKNT— Record— Clesical  Ebbob. 
Where,  in  an  action  on  two  decrees  of  an- 
other state,  that  the  certified  copy  of  the  record 
offered  in  evidence  contained  a  clerical  error 
in  the  second  decree,  by  misreciting  the  date 
of  the  decree  declared  on  in  the  first  case,  was 
immaterial,  as  affecting  its  admissibility  in 
evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  1861-1883;    Dec.  Dig.  |  347.* j 

6.  Divorce   (i   331*)  —  Action   on   Fobeion 
Judgment— FiNALiTT  of  Decree. 

Where  the  duly  attested  and  authenticated 
record  of  decrees  rendered  In  another  state  was 
properly  admitted  in  evidence,  showing  that 
after  the  rendition  of  a  decree  for  divorce  con- 
taining provision  for  payment  of  certain  sums 
to  the  wife  for  support  of  herself  and  child 
the  defendant  had  failed  to  make  payments, 
and  that  on  two  petitions  at  different  times 
the  court  had  rendered  decrees  against  defend- 
ant for  the  amounts  adjudged  due,  it  was  prop- 
erly ruled  that  these  decrees  were  entitled  to 
full  faith  and  credit. 

[EH.  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  §{  841,  842 ;    Dec.  Dig.  i  331.*] 

7.  Affeai,   and    Ebbob    (|    108*) — Decisions 
Reviewable— Refubai.  to  Make  F^ndinqb. 

The  refusal  to  malce  specific  findings  of 
fact  was  not  the  subject  of  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Cent.  Dig.  §§   588,  740;    Dec.  Dig.  { 

8.  Appeal  and   Erbob  ({  106*)  —  Decibionb 
Reviewable — Reopenino  Case. 

A  Judge's  decision  to  reopen  the  case  to 
allow  further  evidence  to  be  taken  is  not  sub- 
ject of  exception. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,    Cent.    Dig.    §i   724-734;     Dec.   Dig.    § 

Exceptions  from  Superior  Conrt,  Suffolk 
County. 

Actions  by  Maude  it.  Wells  against  Percy 
D.  Wells.  Judgments  for  plaintiff,  and  de- 
fendant excepts.    Exceptions  overruled. 

These  are  two  actions  of  contract,  the  first 
being  npon  an  alleged  decree  of  the  circuit 
court  for  the  county  of  Wayne,  in  the  state 
of  Michigan,  rendered  in  divorce  proceed- 
ings between  the  parties  on  April  20,  1908, 


and  the  second  being  upon  a  like  decree  ren- 
dered by  the  same  court  on  February  23, 
1909. 

The  alleged  copy  of  the  petition  and  the 
alleged  copy  of  a  decree  of  April  20,  1906, 
were  (in  part)  as  follows: 

"State  of  Michigan.    The  Orcuit  Conrt  for 
'the  County  of  Wayne  In  Chancery. 

"Mande  M.  Wells,  Complainant,  T.  Percy  D. 
Wells,  Defendant 

"Tonr  petitioner  shows  tliat  she  is  the 
complainant  In  the  above  entitled  cause. 

"That  on  the  eleventh  day  of  October, 
1906,  your  petitioner  was  awarded  a  decree 
of  divorce  by  this  court  from  the  above 
named  defendant.  In  said  decree  this  conrt 
made  the  following  order  with  referoice  to 
alimony  and  the  care,  custody,  and  support 
of  the  minor  child  Gwendolyn,  to  wit:  •  •  • 

"It  Is  further  ordered  that  the  said  de- 
fendant, Percy  D.  Wells,  as  permanent  ali- 
mony, shall  i>ay  to  the  said  complainant, 
Maude  M.  Wells,  the  sum  of  thirty-five 
($36.00)  dollars  per  month  beginning  Novem- 
ber 9,  1906,  payable  at  the  end  of  each 
month  thereafter,  monthly,  for  Ave  years 
from  and  after  October  9,  1905,  the  pay- 
ment of  such  alimony  to  be  In  full  of  all 
interest  in  defendant's  property,  and  all  dow- 
er interest    *    •    • 

"In  case  of  the  marriage  of  said  com- 
plainant, the  said  payment  of  tblrty-flve 
($35.00)  dollars  per  month  shall  cease  and 
the  said  defendant  sliall  be  released  from 
all  further  payments  which  would  become 
due  after  the  happening  of  such  event, 

"The  provisions  with  respect  to  the  said 
cMld  shall  remain  in  force  until  the  said 
child  shall  obtain  the  age  of  fourteen  years 
or.  until  the  further  order  of  this  court 
•    *    • 

"Your  petitioner  further  shows  that  It 
was  contemplated  In  such  decree  that  the 
said  defendant  should  stand  the  expense  and 
support  of  such  child  for  nine  months  In  the 
year  and  that  he  now  absolutely  refuses  to 
pay  or  stand  any  part  of  the  support  or  ex- 
penses of  such  chUd.    •    •    • 

"Tliat  the  said  defendant  Is  now  In  ar^ 
rears  in  the  payment  of  the  permanent  ali- 
mony ordered  and  fixed  by  this  court  in  the 
original  decree  of  divorce,  in  the  sum '  of 
$335.00,  on  tbe  9th  of  April  inst,  which  sum 
the  said  defendant  has  neglected  and  re- 
fused to  pay,  though  abundantly  able  so  to 
do.    •    •    •" 

"The  motion  of  the  said  complainant  to 
determine  the  amount  of  permanent  alimony 
now  due  her  from  the  said  defendant  and  to 
determine  the  amount  the  said  defendant 
should  pay  for  the  past  care  and  support  of 
the  child  of  said  parties,  and  to  determine 
the  cost  of  its  future  care,  having  come  on 
to  be  heard,  this  court  doth  order,  adjudge, 
and  decree  as  follows:    That  on  the  9th  of 


•For  otIi«r  cases  see  same  topic  and  lection  NOUBBR  In  Dee.  Dig.  &  Am.  Dig.  Kej  No.  Series  *  Rap'r  Indexes 
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AprQ,  1908,  there  wm  due,  and  to  stiU  due,, 
to  the  above  named  complainant  from  said 
defendant  the  sum  of  $335  heretofore  order- 
ed paid  to  her  by  this  court  as  permanent 
alimony.  That  she  be  and  Is  hereby  al- 
lowed the  sum  of  ($250)  for  schooling  and 
medical  attendance  upon  said  child  of  said 
parties  to  this  time,  which  said  sum  shall 
be  paid  by  said  defendant  to  the  said  com- 
plainant forthwith.  It  is  further  ordered 
that  execution  issue  from  this  court  for  the 
said  sum  of  $336  and  $250,  a  total  of  $585, 
in  favor  of  complainant  and  against  said  de- 
fendant." 

The  alleged  copies  of  the  petition  of  Jan- 
nary  25, 1909,  and  of  the  decree  of  February 
23,  1909,  were  (in  part)  as  follows: 

"Your  petitioner  shows  that  under  a  de- 
cree of  this  court  dated  April  20,  1908,  your 
petitioner  was  allowed  two  hundred  fifty 
dollars  for  the  schooling  and  medical  attend- 
ance of  said  child  up  to  that  time  and  your 
petitioner  was  further  allowed  a  set  sum  of 
$S3S  as  permanent  alimony  under  said  orig- 
inal divorce  decree,  the  said  sum  being  pay- 
ment up  to  April  9,  1908.  In  said  decree  it 
was  further  ordered  that  execution  Issue  for 
the  said  sum  of  $835  and  the  said  sum  of 
$260  in  favor  of  complainant  and  against 
said  defendant  Tour  petitioner  further 
shows  that  no  part  of  said  sums  have  been 
paid  by  defendant. 

"Tour  petitioner  further  shows  that  said 
defendant  Is  now  further  in  arrears  In  the 
payment  of  permanent  alimony  ordered  as 
aforesaid  by  this  court  In  the  original  de- 
cree of  divorce,  In  the  sum  of  $245,  being 
the  rate  of  $85  per  montb  from  April  9th 
to  November  9th  last,  which  said  sum  de- 
fendant has  neglected  and  refused  to  pay 
though  abundantly  able  to  do  so.    •    •    •  " 

"The  motion  of  the  said  complainant  to 
determine  the  amount  of  permanent  alimony 
now  due  her  from  the  said  defendant  and  to 
determine  the  amount  the  said  defendant 
should  pay  for  the  past  care  and  support  of 
the  child  of  said  parties,  and  to  determine 
the  cost  Of  Its  future  care,  having  come  on 
to  be  heard,  this  court  doth  order,  ad- 
judge and  decree  as  follows:  That  on  the 
9th  of  January,  1909,  there  was  due  and  is 
still  due  to  the  above  named  complainant 
from  said  defendant  the  sum  of  $245  hereto- 
fore ordered  paid  to  her  by  this  court  as 
permanent  alimony.  That  she  be  and  is 
hereby  allowed  the  sum  of  $130  for  school- 
ing and  keeping  said  child  of  said  parties 
from  AprU  20,  1908,  to  this  time^  which 
said  sum  shall  be  paid  by  said  defendant  to 
the  said  complainant  forthwith.  It  is  fur- 
ther ordered  that  execution  issue  from  this 
court  for  the  said  sum  of  $246  and  $130,  a 
total  of  $375,  In  favor  of  complainant  and 
against  said  defendant,  this  allowance  being 
to  Jan'y  9,  1909,  and  Is  In  addlUon  to  the 
$585  found  due  this  complainant  on  Feb- 
ruary 20,  1908,  which  order  and  decree  Is 
hereby  ratified.  It  is  ordered  that  execution 
issue  therefor." 


Brov<rn,  Field  &  Murray,  for  plaintiff.  B. 
V.  GrabUl,  for  defoidant 

SHELDON,  3.  [1J  1.  The  fundamental 
Question  in  these  cases  is  whether  an  action 
can  be  inaintalned  In  this  commonwealth  up- 
on the  decrees  of  the  circuit  court  of  Michi- 
gan which  are  declared  on.  If  they  are  final 
decrees  for  the  payment  of  ascertained  sums 
of  money  constituting  a  debt  of  record,  they 
are  entitled  to  full  faith  and  credit  in  every 
state  and  may  be  enforced  by  suit  in  the 
same  way  as  auy  other  Judgments  or  decrees. 
And  while  there  has  been  some  difference 
In  the  decisions  we  regard  It  as  now  settled 
that  prima  f^de  at  least  a  decree  for  the 
payment  of  a  fixed  sum  of  money  found  to 
be  already  due  and  payable  to  a  wife  for 
the  past  support  of  herself  and  her  children 
is  to  be  regarded  as  a  final  decree,  although 
an  order  for  future  payments  as  a  provision 
for  future  support,  being  ordinarily  liable 
to  modification  at  any  time,  is  subject  to  the 
control  of  the  court  which  made  the  order, 
and  so  is  not  a  final  order  for  the  payment 
of  a  fixed  sum.  That  was  the  conclusion 
reached  by  this  court  In  a  carefully  consid- 
ered opinion.  Page  v.  Page,  189  Mass.  85, 
75  N.  E.  92.  It  Is  supported  by  other  deci- 
sions. Purdon  v.  Bllnn,  192  Mass.  387,  78 
N.  B.  462,  and  cases  cited ;  Knapp  v.  Knapp, 
134  Mass.  353 ;  Mcllroy  v.  Mcllroy,  208  Mass. 
458,  94  N.  E.  696;  Mayer  v.  Mayer,  154 
Mich.  386,  117  N.  W.  890,  19  L.  R.  A.  (N.  S.) 
245,  129  Am.  St  Rep.  477;  Trowbridge  v. 
Spinning,  23  Wash.  48,  62  Pac.  126,  64  L.  R. 
A.  204,  83  Am,  St  Rep.  800;  Lynde  v.  Lynde, 
181  D.  S.  183,  21  Sup.  Ct  555,  45  L.  Ed.  810, 
and  192  N.  T.  405,  56  N.  E.  979,  48  L.  R.  A. 
679,  76  Am.  St  Rep.  332.  The  defendant  con- 
tends, however,  that  under  the  law  of  Mich- 
igan these  decrees  were  not  final,  because 
under  the  statutes  of  that  state  they  might 
at  any  time,  upon  the  petition  of  either 
party,  be  revised  and  altered.  8  Comp.  Laws 
Mich.  1897,  IS  8630-8641.  Upon  this  ques- 
tion at  the  trial  each  party  put  In  evidence, 
besides  these  statutes,  certain  decisions  of 
the  Supreme  Court  of  Michigan  and  there 
was  testimony  of  a  qualified  expert  Among 
these  decisions  were  the  following:  In  Nix- 
on V.  Wright  146  Mich.  231,  109  N.  W.  274, 
It  was  held  that  an  order  for  alimony  in  a 
decree  for  divorce,  being  subject  to  modifica- 
tion at  any  time  by  the  court  which  made  it 
(section  8641,  ubl  supra),  and  that  court  hav- 
ing full  power  to  enforce  it  It  is  not  such 
a  Judgment  for  money  that  an  action  at 
law  can  be  maintained  upon  It  The  ix>lnt 
decided  went  no  further  than  our  decision 
In  Allen  v.  Allen,  100  Mass.  373,  and  does 
not  settle  the  question  before  us.  But  the 
language  of  the  opinion  tends  to  sustain 
the  defendant's  contention.  In  Jordan  ▼. 
Westerman,  62  Mich.  170,  28  N.  W.  826,  4 
Am.  St  Rep.  836,  there  Is  a  dictum  that  a 
decree  for  alimony  vests  in  a  wife  no  abso- 
lute right  thereto.    In  Perkins  t.  Perkins,  10 
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Mich.  ASS,  there  Is  <t  similar  dictum,  and  It  i 
was  held  that  an  otder  of  the  drcolt  court, 
opening  an  order  for  alimony  and  ordering 
a  reference  to  a  commissioner  to  bear  evi- 
dence and  make  report  to  the  court,  was  not 
a  final  decree  from  which  an  appeal  could 
be  taken  to  the  Supreme  CJourt  But  It 
seems  to  be  implied  In  the  opinion  that  an 
order  for  past  alimony  made  upon  the  coming 
in  of  the  report  would  be  such  a  final  de- 
cree. In  Mayer  v.  Mayer,  154  Mich.  386,  117 
N.  W.  890,  19  L.  R.  A.  (N.  S.)  245,  129  Am. 
St.  Rep.  477,  an  action  was  sustained  for 
arrears  of  payments  ordered  by  an  Oklahoma 
court  to  be  made  to  a  wife  in  a  dirorce  case 
for  her  own  support,  but  she  was  not  allow- 
ed to  recover  arrears  of  payments,  which  the 
defendant  had  t)een  ordered  to  make  to  her 
for  the  support  of  their  children  on  the 
ground  that  these  were  subject  to  revision 
at  any  time  by  the  Oklahoma  court.  This 
refusal  was  on  the  same  reason  as  our  de- 
cision In  Page  v.  Page,  189  Mass.  85,  75  N. 
E.  92,  and  scarcely  helps  the  defendant 
But  In  Martin  v.  Thlson's  Estate,  153  Mich. 
516,  lie  N.  W.  1013,  18  L.  R.  A.  (N.  S.)  257, 
126  Am.  St.  Rep.  537,  it  was  held  that  an 
award  of  alimony  to  a  dlvoroed  wife  is  a 
valid  claim  against  the  estate  of  her  deceas- 
ed husband.  This  agrees  with  our  decision 
in  Knapp  v.  Knapp,  134  Mass.  353.  And  In 
Ulman  v.  Clman,  148  Mich.  353,  111  N.  W. 
1072,  a  bill  was  maintained  to  collect  out 
of  land  in  one  county  a  fixed  amount  which 
had  l>een  decreed  for  alimony  In  a  suit  for 
divorce  In  another  county.  It  was  decided 
also  that  the  order  for  alimony  was  none 
the  less  a  final  decree,  because  it  might  be 
modified  by  the  court  which  bad  entered  It 
The  court  said:  "Authorities  are  abundant 
which  bold  that  such  a  decree,  for  a  fixed 
sum,  Is  a  Judgment  of  record,  and  will  be 
received  by  other  courts  as  such.  And- such 
a  decree  rendered  in  any  state  of  the  United 
States  win  be  carried  into  Judgment  In  any 
other  state.  Lynde  v.  Lynde,  162  N.  T.  405 
(56  N.  B.  9T9,  48  L.  R.  A.  679,  76  Am.  St. 
Rep.  332],  affirmed  181  U.  S.  183  [21  Sup. 
Ct  555,  45  L.  Ed.  810];  Barber  v.  Barber, 
21  How.  582  [16  L.  Ed.  226].  •  *  •  It  is 
urged  that  the  statute  (section  8641,  3  Comp. 
Laws)  gives  to  the  court  which  renders  the 
decree  creating  the  Hen  power  to  modify  its 
decree,  and  thereby  destroys  its  character 
as  a  final  decree  enforceable  in  any  other 
forum.  We  do  not  agree  with  this  conten- 
tion"— citing  Trowbridge  v.  Spinning,  23 
Wash.  48,  62  Pac.  125,  54  L.  R.  A.  204,  83 
Am.  St  Rep.  806,  to  the  same  effect 

[2]  Upon  this  evidence,  with  the  oral  testi- 
mony of  Baldwin  and  the  other  evidence 
stated  In  the  exceptions,  the  Judge  had  a 
right  to  find,  and  It  now  must  be  taken  that 
he  finally  did  find,  that  these  decrees  were 
final  adjudications  which  might  have  been 
appealed  from.  As  this  was  a  question  of 
fact  and  there  jras  evidence  which  warrant- 
ed the  finding,  we  cannot  revise  it 


[9]  2.  The  defendant  contends  that  these 
decrees  were  entered  without  any  proper  or 
sufficient  notice  to  him,  and  so  that  they  are 
not  binding  upon  him.  In  our  opinion,  these 
petitions  were  not  new  or  independent  pro- 
ceedings, but  were  merely  incidental  to  the 
original  suit  of  which  he  had  had  due  notice 
and  In  which  he  had  entered  an  appearance. 
The  court  doubtless  would  take  care  that 
proper  steps  were  taken  to  give  him  knowl- 
edge of  these  proceedings,  but  It  was  not 
necessary  that  personal  service  should  be 
made  upon  him  as  If  new  actions  had  been 
Instituted,  unless  the  laws  of  Michigan  so 
required.  The  petitions  lusked  only  for  fur- 
ther proceedings  In  the  original  action,  pro- 
ceedings which  were  authorized  and  contem- 
plated by  the  terms  of  the  statute  under 
which  the  original  action  bad  been  brought 
The  general  rule  is  that  in  such  a  case  no 
new  personal  service  Is  needed.  Nations  t. 
Johnson,  24  How.  195,  16  L.  Ed.  628;  Fitz- 
Simmons  v.  Johnson,  90  Tenn.  416,  17  S.  W. 
100,  cited  with  approval  in  Pennoyer  ▼.  Neff, 
95  U.  8.  714,  734,  24  L.  Ed.  565;  Laing  v. 
Rigney,  160  U.  S.  531,  16  Sup.  Ct  366.  40 
L.  Ed.  525;  2  Freeman  on  Judgments,  { 
569 ;  2  Black  on  Judgments,  g  912.  In  Lynde 
V.  Lynde,  162  N.  Y.  405,  56  N.  E.  979,  48  L. 
R.  A.  679,  76  Am.  St  Rep.  832,  and  1^1  U.  8. 
183,  21  Sup.  Ct  555,  45  L.  Ed.  810,  the  de- 
cree for  past  alimony  which  was  sustained 
was  entered  upon  the  same  kind  of  notice  to 
the  defendant  that  was  given  to  this  defend- 
ant upon  the  petition  on  which  the  second 
decree  here  was  entered.  Upon  the  Mich- 
igan statutes  and  decisions  and  rules  of 
court  and  the  oral  evidence  before  him  the 
Judge  was  well  warranted  In  finding  that 
this  g«aeral  rule  was  recognized  in  Michigan 
and  governed  the  proceedings  that  had  been 
taken.  It  followed  that  the  defendant  had 
sufficient  notice  of  both  the  petitions  upon 
which  the  decrees  sued  on  were  made. 

[4, 5]  3.  The  record  offered  in  evidence 
was  rightly  admitted.  It  was  not  denied 
that  it  was  duly  attested  and  authenticated. 
It  came  fully  within  the  rules  of  Bralnard 
y.  Fowler,  119  Mass.  262,  and  Knapp  ▼. 
Abell,  10  Allen,  485.  The  objection  is  that 
the  copies  contained  in  the  record  did  not 
include  certain  papers  which  appeared  by 
the  "calendar  entries"  to  have  been  filed  In 
the  case.  But  the  certificate  was  that  "the 
writings  annexed  are  true  copies  of  orlglnahs 
on  file  and  of  record  •  •  •  and  that  said 
originals  together  constitute  the  record  of 
the  proceedings"  of  the  court  We  cannot 
say  against  this  certificate  that  the  missing 
papers  were  part  of  the  record.  Every  paper 
put  on  the  files  is  not  necessarily  a  part  of 
the  record.  As  to  what  was  apparently  a 
clerical  error  In  the  second  decree  sued  on, 
by  misreciting  the  date  of  the  decree  de- 
clared on  in  the  first  case,  that  does  not 
seem  to  us  important  or  materlaL 

[8,  7]  4.  Under  these  circumstances  the  rul- 
ing that  upon  the  uncontroverted  evidence 
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the  decrees  of  tbe  Michigan  conrt  were  en- 
titled to  fall  faith  and  credit  was  not  er- 
roneous. Nor  do  we  find  any  material  error 
In  the  mllngs  or  reftisals  to  rule  which  were 
excepted  to.  We  need  not  consider  whether 
the  defendant's  fifth  request  was  correct  as 
an  abstract  proposition.  The  refusal  to 
matte  specific  findings  of  fact  was  not  the 
subject  of  exception.  Jacqulth  t.  Morrill, 
204  Mass.  181,  90  N.  H.  556. 

[I]  6.  It  was  for  the  Judge  to  decide 
whether  he  would  reopen  the  ease  to  allow 
further  evidence  to  be  taken.  His  conclusion 
Is  not  the  subject  of  exception.  Watts  v. 
Stevenson,  16R  Mas*.  618,  43  N.  B.  497. 
There  was  no  error  of  law,  after  the  rfeopea- 
ing,  in  admitting  Golden's  deposition,  and 
tbe  Interrogatories-  therein  spoclflcally  ob- 
Jectfd  to  were  not  objectionable. 

In  each  case  the  exceptions  must  be  over- 
Tnled. 

So  ordered. 


am  Mass,  421) 

BARNETT  ▼.  BOSBNBERO  et  aL 

(Snpreme  Jndidal  Goort  of  MassachawtlB. 

Suffolk.    June  22,  1911.) 

-1.  HSquttt  <t  412*)— MAWsa's  Rspow  — Bb- 

COMMITTAI^ 

The  recommittal  of  a  master's  report  rests 

In  the  discretion  of  the  trial  court,  and  will  not 

be  ordered,  in  the  absence  of  a  special  reason. 

[Bd.  Note.— For  other  cases,  see  EViuity,  Cent 

Dig.  Si  924-926;   Dec.  Dig.  |  412.*] 

2.  Appeai,  and  Bbbob  ({  CIS*)  — Rxc<nu>— 
Pleading. 

The  original  complaint,  after  an  amend- 
ment, constltoes  no  part  of  the  record  proper, 
even  though  remaining  in  tbe  files. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  {i  23^2-2355;  Dec.  Dig.  { 
618.»] 

3.  EJQUTTT   (J   408*)  —  Masteb'b   Report   or 
Evidence— Requests. 

A  request  that  a  master  report  on  portions 
«f  the  evidence  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  £}qaitr,  Cent 
Dig.  a  901,  902;   Dec.  Dig.  S  408.?] 

4.  Fbauds,   Statxtte  of  (§  32*)— Pbomisb  to 
Pat  the  Debt  o»  Another— Novation. 

Where  there  was  a  complete  novation  of 
IMirtlef,  the  promise  of  one  person  to  pay  for 
work  done  at  the  instance  of  or  upon  the  prop- 
erty of  a  third  person  is  not  within  the  stat- 
ute of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  {  49;  Dec.  Dig.  |  32.*] 

Appeal  from  Superior  Court,  Suffolk 
County. 

Action  by  Benjamin  Bamett  against  Philip 
Rosenberg  and  others.  From  an  order  over- 
ruling their  motion  to  recommit  the  report 
to  the  master,  and  a  decree  for  plalntlfT,  de- 
fendants appeal.    Affirmed. 

Max  Fischacher,  for  appellants.  Jos.  Micfa- 
dman  and  Sawyer,  Hardy  &  Stoue.  (Edwd. 
O.  Stone,  of  counsel),  for  appellee. 

HAMMOND,  J.  This  case  Is  before  ns  up- 
on tbe  defendant's  appeal  from  the  order 


overruling  tbe  motion  to  recommit  the  report 
to  tbe  master  in  order  that  be  may  report 
the  evid«ice,  from  the  order  overruling  the 
defendant's  exceptions  to  the  master's  report 
and  from  the  final  decree. 

[1]  The  motion  to  recommit  is  addressed  to 
the  discretion  of  the  court,  and  ordinarily 
will  not  be  granted  in  the  absence  of  a  spe- 
cial reason  for  it.  Henderson  v.  Foster,  182 
Mass.  44T,  65  N.  E.  810.  .  Nothing  appears  In 
the  present  case  to  show  that  the  court  Im- 
properly exercised  its  discretion  in  disallow- 
ing the  motion. 

[2]  Eight  exceptions  were  taken  to  the  mas- 
ter's report  They  will  be  considered  in 
their  logical  rather  than,  their  numerical  or- 
der. The  third,  fifth,' sixth  and  seventh  ex- 
ceptions relate  solely  to  questions  of  evidence 
and  are  overruled.  The  fifth,  sixth  and  sev- 
enth concern  matters  within  the  discretion 
of  the  master,  cuid  no  error  is  shown  in  his 
action  In  this  respect  The  third  exception 
relates  to  the  exclusion  of  th^  original  Com- 
plalnt  which  with  the  Jurat  attached  was 
offered  by  the  defendant  "as  bearing  upon 
the  genuineness  of  the  idatntlfC's  claim"  and 
alto  as  contradictory  to  his  testimony.  It 
Was  excluded. 

The  original  complaint  is  not  before  us, 
and  having  been  superseded  by  the  final  bill 
of  complaint  upon  Which  alone  the  case  was 
tried,  although  among  the  files,  its  office  as 
a  part  of  the  pleadings  Is  defunct  There  Is 
no  copy  of  It  in  the  record  before  us,  nor  any 
statement  of  its  contents,  nor  does  it  appear 
In  what  way  It  was  contradictory  either  to 
the  claim  made  on  the  amended  bill  or  to 
the  testimony  of  tbe  plaintiff.  For  aught 
that  appears  it  may  have  been  excluded  by 
the  master  upon  the  ground  that  the  vari- 
ances and  contradictions  were  so  far  imma- 
terial upon  the  real  questions  before  him  as 
to  render  him  no  assistance.  But  however 
that  may  be  the  exception  is  too  Indefinite, 
and  we  are  of  opinion  that  It  does  not  ap- 
pear that  the  defendant  might  or  could  have 
been  harmed  by  its  exclnslon. 

[81  The  eighth  exception  concerns  the 
"statements,  rulings,  refusals  to  rule  and  re- 
fusals to  report  evidence  and  findings"  con- 
tained In  the  report  of  the  master  under  the 
head  of  "Defendant's  requests  of  the  master 
on  various  matters  relating  to  tbe  report  in 
tbe  foregoing  case."  There  are  36  different 
requests  set  out  under  this  heading.  Some  of 
them,  like  the  fifth  and  ninth,  call  for  por- 
tions of  the  evidence,  and  are  properly  refus- 
ed on  that  account;  some,  like  the  first  and 
fifteenth,  ask  for  findings  upon  the  evidence 
and  cannot  be  considered  by  us  because  the 
evidence  is  not  reported:  some,  like  the  third 
and  seventeenth,  are  granted  in  part  and  in 
part  refused;  and  In  some,  such  as  the  sec- 
ond, the  master  has  complied  with  the  de- 
fendant's request  It  Is  unnecessary  to  state 
in  detail  our  conclusions  upon  these  36  re- 
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quests.  We  have  carefnUy  examined  them 
all,  and  as  ta  all  but  tbe  last,  the  thirty- 
sixth,  which  \7lU  be  considered  In  connection 
with  the  first  general  exception,  we  find  no 
error  in  law  in  the  manner  in  which  the  mas- 
ter has  dealt  with  them. 

[4]  The  fourth  general  exception  sets  np 
the  statute  of  frauds  as  to  that  part  of  the 
plaintiff's  claim  for  work  done  for  Oreenberg 
and  Rosenberg  for  which  they  owed  him. 
But  we  think  it  sufficiently  appears  that 
there  was  a  novation.  This  exception  was 
therefore  properly  overruled.  Ellis  t.  Felt, 
206  Mass.  472,  92  N.  E.  702,  and  cases  cited. 

The  second  exception  deals  with  a  matter 
of  fact  dependent  upon  the  evidence  and  was 
properly  refused. 

Upon  the  facts  found  by  the  master  the 
contract  was  upon  a  valuable  consideration, 
was  not  within  the  statute  of  frauds, .  and 
the  defendant  has  failed  to  pay  the  plaintiff 
in  accordance  with  the  terms  of  tbe  contract. 
The  first  general  request  and  the  thirty-sixth 
request  contained  in  the  "statement"  alluded 
to  in  the  eighth  general  request  were  proper- 
ly overruled.  The  orders  overruling  the  mo- 
tion to  recommit,  and  overruling  the  excep- 
tions to  the  master's  report  are  affirmed,  as 
la  also  the  final  decree. 

So  ordered. 

(20>  Haoi.  41«) 

EQUITABLE  TRUST  00.  OF  NDV7  TORK 

V.  KEJLSET  et  aL 

(Supreme  Judicial  Oort  of  Massachusetts. 

Suffolk.    June  22,  1911.) 

1.  Taxation  (|  57*)— Pkbsonal  LiABnurr. 

Where  a  tax  was  assessed  against  the  own- 
er of  land,  be  is  primarily  liable,  even  though 
there  be  a  lien  upon  the  land. 

[Bd.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  f  139;   Dec.  Dig.  {  67.*] 

2.  Taxation  d  631*)— Patubiit— Sxtbbooa- 

TION. 

A  mortgage  provided  that  the  mortgagor 
should  pay  the  taxes  on  tbe  mortgaged  prop- 
erty. The  mortgagor  was  a  corporation,  and 
after  going  into  the  hands  of  a  receiver  it  fail- 
ed to  pay  certain  taxes.  Under  Rev.  Laws,  c 
150,  i  29,  the  tax  collector  is  entitled  to  collect 
his  taxes  by  proving  it  as  a  preferred  claim 
against  the  funds  held  by  the  receiver.  Beld, 
that  the  mortgagee,  having  paid  these  taxes,  Is 
entitled  to  be  subrogated  to  all  the  rights  of 
the  tax  collector,  t>oth  as  to  the  lien  uixin  tbe 
land  and  the  right  to  collect  tbe  taxes,  by  prov- 
ing it  as  a  preferred  claim  against  the  funds 
held  by  the  receiver  of  the  corporation,  and 
this  is  not  changed  by  St.  1909,  c  400,  pt  2,  | 
64,  giving  the  tax  collector  the  right  to  collect 
inch  taxes  from  the  mortgagee. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {{  986,  987;   Dec.  Dig.  i  531.*] 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Salt  by  tbe  Equitable  Traot  Company  of 
New  York,  as  trustee,  against  Clarence  H. 
Kelsey,  as  receiver  of  the  Standard  Cordage 
Company,  and  another.  A  demurrer  was 
sustained  pro  forma,  and  the  case  reported 
to  the  fall  bench.    Demurrer  overruled. 


Warren,  Hoague,  James  ft  BIgelow,  for 
plaintiff.    A.  S.  Hall,  for  defendant  Kelsey. 

HAMMOND,  J.  [1]  The  tax  was  assessed 
to  the  Cordage  Company,  hereinafter  called 
the  company;  and  although  there  was  a  lien 
upon  the  land  the  primary  liability  was  np* 
on  the  company.  Webber  Lumber  Co.  ▼. 
Shaw,  189  Mass.  366,  75  N.  B.  640.  [2]  By 
the  terms  of  tbe  mortgage,  as  between  the 
company  and  the  plaintiff,  it  ia  the  duty 
of  the  company  to  pay  tbe  tax.  The  tax 
collector  can  collect  the  tax  by  proving  It 
as  a  preferred  claim  against  the  fund  held 
by  the  receiver  In  this  commonwealth  (R.  h, 
c.  160,  I  29),  or  by  taking  means  to  enforce 
the  lien  upon  the  land.  He  threatens  to  take 
the  latter  course.  The  plaintiff  therefore  in 
order  to  protect  Its  own  property  from  an 
Incumbrance  which  It  is  tbe  duty  of  the  com- 
pany, as  betv^een  it  and  tbe  plaintiff  to  pay, 
is  compelled  to  pay  a  debt  of  the  lattM.  Up- 
on the  payment  of  the  tax  the  plaintiff  is 
clearly  entitled  to  l>e  subrogated  to  the  rights 
of  the  tax  payer  so  far  as  respects  the  lien 
upon  the  land.  Eagle  Ins.  Co.  t.  Pell,  2  Edw. 
Ch.  (N.  T.)  631,  634;  Fanner  ▼.  Ward,  75 
N.  J.  Eq.  83,  71  AtL  401;  Jones  on  Mort-' 
gages  (6th  Ed.)  |  868.  And  to  render  com- 
plete Justice  he  is  also  entitled  to  the  rights 
of  the  tax  collector  against  the  fund  held 
by  the  receiver  In  this  commonwealth.  In  re 
Moller,  8  Ben.  526,  Fed.  Cas.  No.  9,699.  As 
bearing  upon  the  general  principle  see  In  rs 
Lord  Churchill,  L.  R.  39  Ch.  D.  174;  Orem 
V.  Wrlghtson,  51  Md.  34,  34  Am.  Rep.  28<ti 
Zell's  Appeal,  111  Pa.  532,  6  AU.  107.  The 
fact  that  the  tax  collector  may  nnder  St. 
1909,  c.  490,  pt  2,  i  64,  collect  the  tax  by  a 
suit  against  tbe  plaintiff  is  immaterial.  The 
company  Is  still  liable  as  Is  the  fund  in  the 
receiver's  hands. 

There  is  nothing  In  this  conclusion  Incon- 
sistent with  Swan  ▼.  Emerson,  129  Mass. 
289,  upon  which  the  receiver  relies.  It  Is  ap- 
parent In  that  case  that  the  purchaser  at  the 
foreclosure  sale  bought  subject  to  the  taxes 
and  the  person  to  whom  the  tax  was  assess- 
ed owed  to  the  purchaser  no  duty  In  the 
matter. 

Demurrer  overruled. 


tm  Uass.  4U) 

DWYER  T.  NEW  TORK.  N.  H.  ft  R  R.  B. 

et  al. 

(Supreme   Judicial    Court  of  Massachusetts. 
Suffolk.    Jane  22,  1911.) 

1.  Navigable  Watebs   (|  26*)  —  Abtificiai. 
Conduits— Action  bt  fbitatb  Individual 

— SPBCIAt  Damaqes. 

A  bill  by  plaintiff  to  restrain  a  railroad 
company  from  constmcting  a  conduit  affecting 
the  flow  of  waters  over  a  creek,  which  alleges 
that  the  land  of  plaintiff  has  been  nsed  for  the 
storage  of  boats,  tliat  through  a  bridge  ther« 
was  ample  space  for  the  passage  of  boats  to 
and  from  the  stream  to  the  premises,  that  by 
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the  conativctlon  of  tbe  oondoit,  aa  permitted  by 
a  decree  of  court,  the  paasage  of  such  boats 
would  be  lendered  ImpomlUe,  because  the  wa- 
ters would  ebb  and  flow  so  as  to  render  them 
useless  for  the  storing  of  boats,  does  not  allege 
that  the  individual  will  sustain  peculiar  dam- 
ucs;  and  he  may  not  maintain  a  suit  to  enjoin 
the  public  nuisance  complained  of. 

[E}d.  Note. — BV)r  other  cases,  see  Navigable 
Waters,  Cent.  Di«.  {§  133-166;  Dec.  Dig.  { 
26.*] 

2.  RiUisoADs  (I  90*)— Aboutior  ov  Oradk 

CbOSSINOS— RlQHT   OF   IltDIVIDUALa. 

An  individual  sustaining  no  peculiar  dam- 
axes  may  not  be  heard  in  proceedings  for  the 
abolition  of  grade  crossings,  nor  may  he  enforce 
an  abolition  decre*. 

[Bd.  Note.— For  other  cases,  see  Bailroada, 
Cent  Dig.  |  300;   Dec.  Dig.  f  09.*] 

Appeal  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Suit  by  William  Dwyer  against  the  New 
York,  New  Haven  &  Hartford  Railroad  and 
another.  From  a  decree  for  def«idants, 
plaintiff  appeals.    Affirmed. 

The  bill  by  plaintiff  alleged  proceedings 
for  the  abolition  of  croaslngs  in  the  dty  of 
Boston. 

Stephen  H.  Tyng  and  Blchard  J.  Dwyer, 
for  appellant  Frederick  H.  Nash,  tor  ap- 
pellees. 

HAMMOND,  J.  The  eighth  paragraph  of 
the  bill  la  as  follows: 

"The  plaintiff's  said  parcel  of  land  has  for 
a  long  time  past  been  used  for  the  storage 
of  row  boats,  sail  boats,  and  motor  boats 
dnring  all  the  months  of  the  year,  and  the 
said  parcel  of  land  affords  a  safe  and  se- 
cure refuge  for  all  such  boats  dnring  the  at- 
tire year.  Dnring  the  period  antecedent  to 
the  filing  of  the  petitions  first  hereinbefore 
mentioned,  and  bo  consolidated  as  aforesaid, 
and  through  the  bridge  then  existing  there 
was  ample  apace  for  the  passage  of  all  boats 
entering  to  and  from  said  Tenean  creek  to 
the  plaintUTs  premises.  By  virtue  of  the 
authority  vested  in  the  defendant  corpora- 
tions by  the  decree  of  the  said  superior 
court,  and  the  construction  of  the  bridge 
therein  contemplated,  there  would  also  be 
ample  opportunity  for  aaid  passage;  but  by 
the  construction  of  a  conduit  such  as  Is 
proposed  by  the  said  petition  of  the  New 
Tork,  New  Haven  &  Hartford  Railroad  Com- 
pany (In  which  the  Old  Colony  Railroad 
Company  did  not  join)  the  passage  of  such 
boats  woald  be  rendered  impossible,  or  large- 
ly Impracticable,  by  reason  of  the  fact  that 
the  convergence  of  the  waters.  In  connec- 
tion with  the  width  and  by  reason  of  said 
conduit,  and  the  said  waters  would  ebb  and 
flow  upon  the  plaintiff's  premises  in  such  a 
way  as  to  render  them  nseless  for  the  pur- 
pose of  storing  boats  thereon  and  allow- 
ing the  same  to  enter  and  depart  from  said 
premises,  especially  in  respect  to  rowing, 
steering,  or  navigating  said  boats  through 
said  conduit;    and  said  conduit,  if  at  all. 


could  only  be  used  for  said  purposes  dur- 
ing a  very  limited  period  of  the  tides." 

[f]  These  allegations  do  not  go  to  the  ex- 
tent of  averring  that  by  reason  of  the  con- 
duit tide  water  is  excluded  from  the  plain- 
tiff's land,  but  simply  that  access  thereto 
is  impaired.  The  words  "and  the  said  wa- 
ters would  ebb  and  flow  upon  the  plaln- 
tifTs  premises  In  such  a  way  as  to  render 
them  useless  for  the  purpose  of  storing  boats 
thereon,"  upon  which  the  plaintiff  relies  as 
an  allegation  of  damage  to  a  private  right 
or  of  peculiar  damage  to  him  arising  from  a 
public  nuisance,  are,  when  tak«i  In  connec- 
tion with  their  setting  altogether  too  vague 
and  Indefinite  for  that  purpose.  The  act  of 
which  the  plaintiff  complains  Is  a  public  nui- 
sance and  he  alleges  no  such  peculiar  dam- 
age as  will  entitle  him  to  maintain  a  private 
action.  Blackwell  v.  Old  Colony  R.  B,  122 
Mass.  1;  Robinson  v.  Brown,  1^  Mass.  266, 
66  N.  R  877,  and  cases  therein  cited. 

[2]  For  a  similar  reason  he  was  not  en- 
titled to  be  heard  in  the  abolition  proceed- 
ings and  has  no  standing  to  enforce  the 
abolition  decree.  Norwood,  Petitioner,  161 
Mass.  269,  87  N.  B.  199i. 
,  Decree  afllrmed. 


(SM  UasB.  8TS) 
STATE  STREET  TBUST  CO.  v.  STEVENS, 
Treasurer  and  Receiver  General. 

SAMB  V.  FBIEBB  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    June  22,  1911.) 

1.  Taxation  (§  879*)— SnccESSiow  Tax— Tn» 
OF  Transfeb— Death  of  Gbantos. 

The  succession  tax  imposed  by  St.  1009,  c. 
490,  pL  4,  S  1,  is  not  on  the  property  itself, 
though  its  value  is  the  basis  of  taxation,  but  on 
the  right  of  transmission,  where,  under  the  deed, 
grant,  or  gift,  the  property  is  not  to  vest  until 
after  the  death  of  the  grantor,  or,  if  not  express- 
ed, such  intention  is  found. 

[EJd.^  Note.— For   other  cases,    see   Taxation, 
Cent  £Mg.  {  1702;   Dec.  Dig.  §  879.*] 

2.  Taxatiow  (I  879*)— -Sdcckssion  Tax— Tuod 
OF  Transfer— Death  of  Gbantob. 

The  test  as  to  whether 'property  is  exempt 
from  the  succession  tax  imposed  by  St  1909,  c. 
490,  pt  4,  {  1.  by  virtue  of  a  transfer  having 
been  made  in  the  lifetime  ot  the  donor,  does  not 
depend  on  whether  a  power  to  revoke  was  in- 
serted, bat  on  the  passing  of  the  property,  with 
all  the  attribntes  of  ownership,  independently 
of  the  death  of  the  transferror. 

[Ea.    Note. — For   other   cases,    see   Taxation, 
Cent.  Dig.  S  1702;   Dec.  Dig.  i  879.*] 

3.  Taxation  (|  879*)— Succession  Tax— Time 
OF  Tbansfxr— Death  of  Grantob. 

Beneficiaries  claiming  property  exempt  from 
the  succession  tax  imposed  by  St.  1909,  &  490, 
pt.  4,  S  1,  by  transfer  during  the  life  of  the 
grantor,  were  to  receive  the  income  of  the  bonds 
in  eqnal  shares,  and  neither  they  nor  their  re- 
spective donees,  if  power  of  appointment  was 
exercised,  nor  their  next  of  kin,  if  power  was 
not  exercised,  were  to  receive  the  principal  until 
the  death  of  the  grantor.  Held,  that  the  inten- 
tion of  the  grantor  was  that  the  principal,  even 
if  vested  in  title,  was  not  to  vest  in  possession 
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and  enjoyment  daring  her  life,  and  the  benefi- 
ciaries vers  not  entitied  to  the  exemption. 

[E)d.  Note.— For  otlier  cases,  see  Taxation, 
Cent  Di*.  |  1702;   Dec.  Dig.  f  879.*] 

4.  Taxation  (J  881*)— SucciaaioH  Tax— Im- 

TBNTION  TO  BVADE^-BtfECT. 

A  transfer  or  conveyance  sliowing  an  in- 
tention to  evade  or  defeat  tiie  succession  tax  is 
not  invalid  on  tiiat  sccount,  nor  tlie  tax  defeat- 
ed tliereby. 

[Bd.  Note.— For  otlier  cases,  see  Taxation,  Dec. 
Dig.  {  881.*J 

5.  Taxation  (|  878*)— Sitccession  Tax— Bx- 
EHPTioNs— Consideration  fob  Tbansteb. 

St  1909,  c.  490,  pt.  4,  I  1,  providing  that, 
where  a  transfer  is  a  bona  fide  purchase  for  full 
consideration  in  money  or  money's  worth,  the 
succession  tax  shall  not  be  levied,  is  not  com- 
plied with  unless  the  consideration,  whatever  its 
form,  is  not  only  valuable,  but  full,  by  covering 
the  value  in  money  or  the  equivalent  in  money 
of  the  property  transferred;  and,  if  services 
rendered  constitute  the  consideration,  their  value 
may  be  inquired  into,  and,  if  they  fall  below  full 
value,  there  is.  no  provision  for  redaction. 

[Eid.  Note.— For  other  cases,  see  Taxation, 
C3ent.  Dig.  i  170O;  Dec.  Dig.  i  87a*] 

Caae  Reserved  from  Supreme  Judicial 
Oourt,  Suffolic  County. 

Bills  by  the  State  Street  Trust  Company 
against  Elmer  A.  Stevens,  Treasurer  and 
Receiver  General  of  the  Commonwealtli,  and 
against  Edward  Friebe  and  another.  On  ap- 
peal from  the  probate  court,  reserved  for 
consideration  of  the  full  court  on  petition, 
answers,  decrees,  elalms  of  appeal,  objec- 
tions to  decrees  and  an  agreed  statement  of 
facts.  Affirmed  In  part,  and  reversed  In 
part 

J.  Orant  Forbes  and  Stlmson,  Stockton, 
livermore  &  Forbes,  for  appellants.  James 
M.  Swift,  Atty.  Gen.,  and  Fred  T.  Field, 
Asst  Atty.  Oen.,  for  Treasurer  and  Receiver 
GeneraL 

BRALETZ,  J.  [1]  The  question  presented 
by  these  cross-appeals.  Is  wliether  the  bonds 
held  In  trust  by  the  petitioner  are  subject 
to  a  succession  tax  under  St.  1907,  e.  563, 
i  1,  now  by  codification  St  1909,  c.  490,  pt 
4,  (  1.  The  tax  imposed  Is  not  upon  the 
property  Itself,  although  Its  value  la  made 
the  basis  of  taxation,  but  on  the  right  of 
transmission,  where  under  the  deed,  grant 
or  gift  the  property  Is  not  to  vest  In  posses- 
sion or  enjoyment  until  after  the  death  of 
the  grantor,  donor  or  settlor,  or  If  not  ex- 
pressed such  Intention  Is  found.  Emmons  v. 
Shaw,  171  Mass.  410,  413,  60  N.  B.  1038; 
St  1909,  c.  490,  pt  4,  S  1>  It  Is  the  first 
contention  of  the  appellants  In  the  second 
appeal,  who  are.  the  beneficiaries  under  the 
trust,  that  they  are  exempt  as  the  transfer 
of  the  property  In  question  became  complete 
In  the  lifetime  of  the  donor  or  settlor.  By 
the  terms  -of  the  Instrument  creating  the 
trust  no  power  of  revocation  is  reserved. 
[2]  The  test,  however,  by  which  the  exemp- 
tion la  to  be  ascertained  does  not  depend 
npon  whether  a  power  to  revolce  has  or  has 


not  been  inserted,  bnt  npon  the  passing  of 
the  property  with  all  the  attributes  of  own- 
ership Independently  of  the  death  of  the 
transferror.  .It  is  the  absence  of  the  power 
of  control  with  the  unrestricted  right  of  the 
recipient  to  dispose  of  the  property,  and  to 
receive  and  use  the  proceeds,  which  by  the 
express  language  of  the  statute  subjects  It 
to  the  tax.  Crocker  y.  Sbaw,  174  Mass.  266, 
268,  54  N.  B.  549;  New  England  Trust  Co. 
y.  Abbott,  206  Mass.  279,  282,  91  N.  B.  879, 
137  Am.  St  Rep.  437;  Matter  of  Braiidreth, 
169  N.  Y.  437,  62  N.  B.  563,  58  L.  R.  A. 
148,  442;  Vanderbilt  v  Eidman,  196  U.  S. 
490,  493,  25  Sup,  Ct.  331,  49  L.  Ed.  663. 

[3]  The  appellants  were  to  receive  the  ln> 
come  of  the  bonds  In  equal  shares,  and  nei- 
ther they  nor  their  respective  donees.  If  the 
power  of  appointment  was  exercised,  nor 
thetr  respective  next  of  kin.  If  It  was  not 
exercised,  were  to  receive  the  principal  until 
the  death  of  the  settlor.  If  the  Income 
was  payable  to  them,  the  Intention  of  the 
settlor  is  plain,  that  the  principal  ev&i  If 
It  vested  In  title,  was  not  to  vest  In  posses- 
sion and  enjoyment  during  her  life,  and  the 
appellants  have  failed  to  bring  themselves 
within  this  exception.  Crocker  v.  Shaw,  174 
Mass.  266,  54  N.  B.  549 ;  New  England  Trust 
Co.  V.  Abbott,  205  Mass.  279,  91  N.  B.  379, 
137  Am  St.  Rep.  437.  The  declaration  of 
trust  makes  no  reference  to  any  considera- 
tion, and  on  its  face  the  transfer  was  a 
gift.  But  from  the  agreed  facts  it  appears, 
that  the  settlement  was  made  because  the 
settlor,  Annie  Preston  Lincoln,  who  was  ad- 
vanced in  years,  and  ]a  feeble  bealtli,  de- 
sired to  secure  during  her  life  the  services 
and  companionship  of  the  appellant,  Ed- 
ward Friebe.  In  performance  of  the  con- 
tract he  resigned  a  lucrative  position  to  en- 
ter her  service,  and  removed  with  bis  wife, 
Abby  F.  Friebe,  to  her  residence  where  they 
continued  to  reside  and  care  for  her  until 
her  death.  It  is  because  of  the  conslderatloi^ 
thus  furnished,  that  they  also  rely  upon  the 
further  provision,  that  where  the  transfer 
Is  "a  bona  fide  purchase  for  full  considera- 
tion In  money  or  money's  worth,"  a  tax 
shall  not  be  levied.  To  have  the  benefit  of 
the  exemption  they  must  bring  themselves 
within  Its  terms.  St.  1909,  c.  490,  pt  4,  |  1; 
Brooks  v.  West  Springfield,  193  Mass.  190, 
192,  79  N.  B.  337.  The  policy  of  the  law  Is, 
that  the  owner  of  property  shall  not  de- 
feat or  evade  the  tax  by  any  form  of  con- 
veyance or  transfer,  where  after  death  the 
income,  profit  or  «iJoyment  enures  to  the 
benefit  of  those  who  are  not  exempted.  Mi- 
not  y.  Wlnthrop,  162  Mass.  113,  38  N.  B. 
612,  26  Xj.  R.  a.  269 ;  Bmmons  v.  BhaW,  171 
Mass.  410,  412,  60  N.  B.  1033.  The  Inten- 
tion to  evade  may  be  apparent  in  the  Instru- 
ment of  transfer,  or  It  may  be  found  when 
all  the  circumstances  attending  the  trans- 
action  are   disclosed,    yet  from    whichever 
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aonrce  tbe  proof  may  be  derlTcd,  when  the 
erasion  Is  establlBhed  the  transfer  Is  not 
"bona  fide"  as  required  by  tbe  statute. 

[4]  The  transfer  or  conreyance,  however, 
wonld  not  be  Invalidated,  or  tbe  tax  de- 
feated, as  tbe  fond  or  property  would  be 
liable  to  taxation  In  the  posBesslon  of  the 
grantee,  donee,  or  transferee.  Xrltt  v.  Crot- 
aer,  13  Pa.  461.  The  statute  also  requires 
tbat  tbe  consideration  must  be  for  the  fall 
valne  of  tbe  property  whether  paid  in  money, 
or  the  acceptance  by  the  transferror  of  prop- 
erty or  services,  or  some  benefit  of  an  equiva- 
lent pecuniary  measurement,  and  tbe  ap- 
pellants strongly  urge  that  the  principle 
which  obtains  between  vendor  and  purchas- 
er, or  where  prior  equities  between  purchas- 
ers of  the  same  estate,  or  the  rights  of  cred- 
itors are  to  be  ascertained,  should  be  ap- 
plied. To  sustain  a  right  to  spedflc  per- 
formance, of  an  unexecuted  contract  or  the 
rights  of  an  innocent  purchaser  for  value 
and  without  notice,  it  Is  not  necessary  tbat 
the  consideration  should  be  adequate,  al- 
tliongh  It  must  be  valuable.  Somes  v.  Brew- 
er, 2  Pidc.  184,  13  Am.  Dec.  406;  l<ee  v. 
Klrby,  104  Mass.  420,  428 ;  Wood  v.  Cbapin, 
13  N.  T.  500,  67  Am.  Dec.  62;  Borell  v.  Dann, 
2  Hare,  440,  4S0;  Basset  v.  Norsworthy,  2 
White  ft  T.  L.  C.  In  Bq.  1.  But  under  the 
construction  contended  for,  only  conveyances 
or  transfers  founded  on  a  good  or  merito- 
rious, as  distinguished  from  a  valuable  con- 
sideration would  be  included.  See  Kent, 
Com.  (14th  Ed.)  464,  466,  and  Floyer  v.  Ban- 
Ices,  3  De  G.,  J.  &  S.  806.  It  also  places  with- 
in tbe  power  of  the  parties  the  right  to  agree 
upon  a  price  In  money,  or  on  some  right.  In- 
terest or  benefit  accruing  to  one  party  or 
the  other  as  a  basis  of  transference,  which 
while  recognized  as  being  valuable  might 
be  wholly  Inadequata  when  compared  with 
the  fair  market  value  of  the  property.  It 
furthermore  would  substitute  their  Judg- 
ment,.  although  honestly  exercised,  for  the 
approval  of  the  tax  commissioner,  who  by 
section  20  alone  is  empowered  to  determine 
the  valuation.  The  legislative  purpose  has 
been  expressed  in  plain,  unambiguous  words, 
and  a  construction  should  not  be  adopted  by 
reading  into  the  statute  a  qualification  which 
deprives  them  of  their  ordinary  and  natural 
Import. 

[6]  It  is  within  the  power  of  the  Legis- 
lature to  enlarge  the  exemption,  but  until 
this  is  done,  tbe  statute  is  not  complied  with 
unless  the  consideration,  whatever  form  it 
may  assume,  la  not  only  valuable,  but  full, 
by  covering  the  value  In  money,  or  the  equiv- 
alent in  money  of  tbe  property  transferred. 
United  States  v.  Hart  (C.  O.)  4  Fed.  293; 
United  States  v.  Banks  (D.  C.)  17  Fed.  322, 
323.  If  services  rendered,  or  to  be  rendered, 
constitute  the  consideration  as  in  the  pres- 
ent case,  tbelr  value  may  be  inquired  into 
and    ascertained,    and   where    in    "money's 


worth"  they  equal  or  exceed  the  fair  value 
of  the  property  at  tbe  death  vt  tbe  trans- 
ferror no  tax  can  be  Imposed.  If  they  fall 
below  such  value,  there  Is  no  provision  for 
a  reduction,  leaving  tbe  excess  only  to  be 
taxed  as  a  gratuity.  °  Tbe  services  to  be 
rendered  by  Edward  Friebe  when  viewed 
from  tbe  situation  in  .which  be  and  Mrs. 
Lincoln  were  placed,  even  if  estimated  on 
tbe  basis  of  bis  salary,  and  earnings  re- 
ceived in  the  position  he  left,  and  then  cap- 
italized on  bis  expectation  of  life,  exclusive 
of  tbe  contingency,  that  If  he  bad  continued 
in  his  former  employment,  be  might  have 
been  discharged,  or  have  become  Incapaci- 
tated, are  insnfflclent  in  amount  to  equal 
one-half  of  the  cash  value  at  her  death  of 
the  bonds  as  stated  In  the  petition,  and  ad- 
mitted by  the  appellants. 

We  are  therefore  of  opinion,  that  whUe 
their  appeal  cannot  be  sustained,  so  much  of 
tbe  decree  of  the  probate  court  which  held 
tbSit  the  bonds  were  not  subject  to  taxation 
must  be  reversed  under  tbe  first  appeal,  but 
in  all  other  respects  it  is  affirmed. 

Decree  accordingly. 


(aoe  Mass.  164) 

DOWD  V.  TIQHB. 

(Bnpmie  Judicial  Court  of  Massachusetts. 
Suffolk.    June  80,  IMl.) 

1.  MumciPAL  CoRPOBATioNs  (8  706*)— UsB  or 
Stbjekts— Nboliobhce. 

Tbe  driver  of  a  wagon,  who  knew  tliat  chil- 
dren were  around  it,  was  bound  to  use  ordioary 
care  not  to  endanger  them. 

[Ed.  Note.— For  other  cases,  gee  Municipal 
Corporations,  Cent  Dig.  i  1616;  Dec.  Dig.  | 
705.  •] 

2.  MPNIClPAt  COBFOBATIONB  (|  706*)— IlWUBT 

— Just  Qdkstion. 

Plaintiff,  a  child  8  years  and  8  months  old, 
was  injured  by  a  wagon  backing  over  her  while 
standing  back  of  it  crying  for  a  toy  thrown  un- 
der it.  Defendant's  driver  knew  of  the  pres- 
ence of  the  children  around  the  wagon,  and,  had 
he  looked  carefully,  could  have  seen  that  plain- 
tiff Joined  them,  and  before  he  got  on  hia  wagon 
be  ordered  the  children  off,  and  without  looking 
to  the  rear  backed  it  partly  around  and  over 
plaintiff.  Held,  that  the  question  of  negligence 
in  an  action  for  resulting  injuries  was  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations.  Dec.  Wg.  §  706.*] 

3.  MtTKICIPAL  CoBPOBATions  ({  706*)— UsE  OF 
9IBEBT— CONTEIBVTOBT  NBaUOBNOB— OaBK 
BXQTTIBKD— ChILDBBN. 

The  care  required  of  a  8H  /sar  old  child, 
alone  In  the  street  was  that  of  a  reasonably 
careful  child  of  her  age. 

lEji.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec  Dig.  %  706.*] 

4.  MtrHICIPAL  COBPOBATIONS  ({  706*)— USK  OF 

SriBBrr— Gontbibutobt  Nbolioence. 

It  cannot  be  said  as  a  matter  of  law  that 
a  child  3  years  and  8  months  old,  who  stood 
behind  a  wagon  in  the  street  crying  for  a  toy. 
thrown  under  It,  should  have  anticipated  that 
the  team  might  be  backed  against  her,  so  as 
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to  be  iroHty  of  contributoTy  negligence,  barring 
recovery  for  such  negligence. 

[EM,  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  706.*] 

Exceptions  from  Superior  Conrt,  SqIToUe 
County;  Jas.  B.  Richardson,  Judge. 

Action  by  Mary  A.  Dowd  against  Thomas 
A.  Tigbe.  Verdict  for  defendant,  and  plain- 
tiff excepts.     Exceptions  sustained. 

S.  A.  Fuller  and  J.  L.  Keogb,  for  plaintiff. 
John  &  Jas.  A.  Lowell,  for  defendant 

BRALET,  J.  [1]  The  defendant  having 
obtnlued  a  verdict  by  order  of  the  trial  court 
at  the  close  of  the  plaintUTs  evidence,  the 
questions  presented  by  the  exceptions  are 
whether  there  was  any  evidence  for  the  jury 
of  the  defendant's  negligence,  or  of  her  due 
care.  The  accident  happened  on  a  public 
way,  while  the  defendant's  servant  in  charge 
of  a  team  loaded  with  material  to  be  deliver- 
ed in  an  adjoining  lot,  was  waiting  for  an 
opportunity  to  drive  through  a  passageway 
on  to  the  lot  and  unload.  While  the  evi- 
dence for  the  plaintiff  is  meager  and  some- 
what contradictory,  the  Jury  could  have 
found  that  he  knew  of  the  presence  of  chil- 
dren who  were  at  play  around  or  near  the 
wagon  upon  which  some  of  them  had  climb- 
ed and  that  if  he  had  looked  carefully  be- 
fore backing  around  he  would  have  seen  that 
the  plaintiff  had  Joined  or  was  near  the 
group.  The  team  ahead  of  him  having  pass- 
ed in,  unloaded,  and  returned,  the  exceptions 
state  that  "before  he  got  on  his  team"  he  or- 
dered the  children  off,  and  the  Jury  further 
could  have  found  that  without  looking  to  the 
rear,  he  then  backed  the  wagon  partly  around 
for  the  purpose  of  turning  into  the  passage- 
way or  lot,  and  ran  over  the  plaintiff.  It  is 
no  defence  as  between  the  parties,  that  the 
plaintiff  was  not  a  traveller,  and  knowing  of 
the  presence  of  children,  the  driver,  in  mak- 
ing the  movement,  was  called  upon  to  use 
ordinary  care  not  to  endanger  the  plaintiff. 

[2-4]  In  the  opinion  of  a  majority  of  the 
court,  the  question  of  the  defendant's  negli- 
gence was  for  the  Jury.  Slattery  v.  Law- 
rence Ice  Co.,  100  Mass.  79,  76  N.  E.  4Ii9; 
Jaehnig  v.  J.  G.  &  B.  S.  Ferguson  Co.,  197 
Mass.  364,  83  N.  E.  868.  If  the  Jury  were 
satisfied,  that  the  plaintiff,  who  was  3  years 
and  8  months  old  when  injured,  was  capable 
of  going  upon  the  street  unattended,  the  de- 
gree of  care  required  of  her  was  that  of  a 
reasonably  careful  and  prudent  child  of  her 
age.  It  could  not  have  been  ruled  as  mat- 
ter of  law,  that  she  should  have  anticipated, 
that  the  team  might  be  backed  against  her, 
as  she  stood  in  the  street  crying  for  a  toy 
shovel  which  a  playmate  had  taken  from  her, 
and  thrown  under  the  wagon.  Sullivan  v. 
Boston  Enevated  By.,  192  Mass.  37,  44,  78 
N.  E.  882,  and  cases  there  collected.  If  they 
determined  that  she  was  incapable  of  prop- 


erly caring  for  herself,  then  the  question  of 
her  sister's  negligence,  in  whose  care  she 
had  been  placed  temporarily  by  their  mother, 
also  was  a  question  of  fact,  for  reasons  so 
fully  stated  in  Butler  v.  New  York,  New 
Haven  A  Hartford  R.  B.,  177  Mass.  191,  B8 
N.  E.  592,  and  Sullivan  y.  Boston  Elevated 
By.,  192  Mass.  87,  78  N.  B.  382,  that  It  is 
unnecessary  to  repeat  them,  or  to  redte  the 
evidence  from  which  they  would  have  been 
Justified  in  finding,  tliat  her  sister  had  not 
been  unfaithful. 
Elxceptlons  sustained. 


(209  Uaaa.  «9} 
BAXTER  V.  STETVENS. 
(Supreme  Judicial  Court  of  MaBgachasetts. 
Suffolk.     June  27,  1911.) 

1.  Wills  (g  212*)— Goiipboiuse  of  Wnx  Oon- 

TBST. 

Before  the  enactment  of  St.  1864,  c.  173,  H 
1-4,  now  Rev.  Laws,  c.  148,  ii  15-17,  relating 
to  the  compromise  of  will  contests,  a  contest 
over  the  probate  of  a  will  could  be  settled  by 
the  parties  interested  aa  well  as  any  other  aoit, 
provided  they  were  all  of  age  and  aui  juris;  and 
since  the  statute  a  will  contest  may  be  settled 
by  the  parties,  when  all  are  competent  to  con- 
tract, without  the  aid  of  the  statutes,  in  the 
same  manner  aa  before. 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent. 
Dig.  }  519:   Dec.  Dig.  §  212.*] 

2.  Wiixs  ({  340*)— Pbobatb  and  Cozitkst— 

Decree. 

Under  Rev.  Laws,  c.  148,  If  11^-17,  pro- 
viding for  a  compromise  between  the  contestants 
of  a  will  and  its  confirmation  by  the  prsfaate 
court  with  binding  effect,  the  coart  does  not  ad- 
mit to  probate  a  part  only  of  a  will,  but  the 
whole  will  is  admitted,  and  the  concessions  made 
are  made  binding  on  the  parties  by  the  decree, 
and  such  concessions  and  the  riKhts  of  the  par- 
ties take  effect  under  the  agreement  and  the 
decree  confirmini;  it,  and  are  not  testamentary 
rights,  or  a  modification  of  the  will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  i  340.*] 

3.  WiLX,B  (§  212*)— Agbeeubrt  in  Settlxmkrt 
of  Will  Contesi^Enfobcement. 

An  agreement  between  legatees  and  a  con- 
testant of  a  will  that  the  latter  shall  have  a 
certain  sum  is  enforceable  by  action  at  law  to 
recover  such  sum. 

[SJd.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  §  519;    Dec.  Dig.  i  212.*] 

4.  Specific  Pebformance  (|  62*)— Oontbactb 
Enforceable— Aobeement  in  Setilekent 
OF  Will  Contest. 

An  agreement  between  legatees  and  a  con- 
testant of  a  will  that  the  latter  shall  have  a  cer- 
tain specific  share  of  the  estate  is  enforceable 
by  suit  for  specific  performance. 

[EM.  Note.— For  other  cases,  see  Specific  Per- 
formance, Dec.  Dig.  i  62.*] 

5.  Taxation  (§  878*)— Succession  Tax— Val- 
uation—"Pass  bt  Will." 

Laws  1909,  c  490,  pt.  4,  {  1,  provides  that 
a  succession  tax  shall  be  imposed  upon  all 
proijerty  which  shall  "pass  by  will."  A  will 
leaving  practically  all  of  the  property  of  the 
testator  to  her  two  nephews  was  contested  by  a 
sister  of  the  testator  and  an  heir  at  law,  and 
the  parties  therein  made  an  agreement  by  which 
the  sister  was  to  have  one-half  of  the  estate  and 
each  of  the  two  nephews  was  to  have  one-quar- 
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ter,  which  agreement  waa  eoBflrmed  by  the  pro- 
bate court  and  a  decree  entered  thereon  under 
Kev.  Laws,  c.  148,  $f  15-17.  Held,  that  the 
phrase  "pass  by  will"  describes  only  property 
that  passes  by  the  terms  of  the  will  as  written, 
and  not  as  changed  by  an  agreement  for  com- 
promise, and  the  amoant  of  the  tax  was  to  be 
determined  in  accordance  with  the  terms  of  the 
will. 

[Ed.  Note. — ^For  other  cases,  see  TUation, 
Dec.  Dig.  I  878.*] 

Case  Reserved  from  Probate  Court,  Snffolk 
County;   Robert  Grant,  Judge. 

In  the  matter  of  the  estate  of  Helen  F. 
Baxter,  deceased.  From  a  decree  of  the  pro- 
bate court,  fixing  the  amount  of  the  succes- 
sion tax  payable  by  the  legatees,  Elmer  A. 
Stevens,  Treasurer  and  Receiver  General,  ap- 
peals.   Case  reserved.    Decree  reversed. 

James  M.  Swift,  Atty.  Gen.,  and  Fred  T. 
Field,  Asst  Atty.  Gen.,  for  appellant.  Irish 
&  George,  for  appellee. 

HAMMOND,  J.  Helen  F.  Baxter,  a  single 
woman,  died  in  October,  1909,  leaving  a  will 
giving  practically  all  her  property  to  her 
nephews  Carlton  W.  Baxter  and  Lawrence 
M.  Baxter.  Florence  I.  Neale,  a  sister  of  the 
testator  and  an  heir  at  law.  contested  the 
probate  of  the  wlU,  and  finally  an  agreement 
of  compromise  was  made  by  which  the  sister 
was  to  have  one  half  of  the  estate  and  the 
two  nephews  were  to  have  each  a  quarter. 
This  agreement  of  compromise  was  confirm- 
ed by  the  probate  court  and  a  decree  entered 
thereon  under  Rev.  Laws,  c.  148,  H  15-17. 
The  object  of  this  suit  is  to  ascertain  the 
rule  regulating  the  assessment  of  the  succes- 
sion tax. 

St.  1907,  c.  563,  S  1  (now  St.  1909,  c.  490, 
pt.  4,  S  1),  provides,  with  some  exceptions 
not  here  material,  that  a  succession  tax  shall 
be  Imposed  upon  all  property  within  the  ju- 
risdiction of  this  commonwealth  "which  shall 
pass  by  will,  or  by  the  laws  regulating  intes- 
tate succession,"  provided  the  amount  so 
passing  shall  exceed  $1,000  in  value. 

The  present  case  raises  the  general  ques- 
tion whether  the  amount  of  a  tax  assessed 
under  this  statute  shall  be  determined  in  ac- 
cordance with  the  provisions  of  a  will  as 
written,  or  in  accordance  with  the  result  of 
the  will  and  compromise  agreement  made  by 
the  parties  and  approved  by  the  court 

[11  It  becomes  necessary  to  look  Into  the 
legislation  leading  up  to  Rev.  Laws,  c.  148,  S§ 
15-17,  and  to  determine  the  real  nature  of 
the  statute.  It  first  appears  as  St.  1864,  c. 
173,  and  has  remained  substantially  the  same 
ever  since.  Before  the  passage  of  this  earlier 
statute  a  contest  over  the  probate  of  a  will 
could  be  settled  by  the  parties  interested  as 
well  as  any  other  suit,  provided  they  were 
all  of  age  and  sni  juris;  and  the  courts 
looked  with  favor  upon  such  settlements  and 
by  proceedings  In  equity  enforced  the  specific 
performance  of  them.     Leach  v.  Fobes,  11 


Gray,  506,  71  Am.  Dec.  732.  But  It  frequent- 
ly happened  that  possible  future  contingent 
interests,  especially  of  persons  not  in  being, 
stood  in  tlie  way  of  a  settlement  because  no 
one  was  empowered  to  represent  them. 
There  was  also  some  uncertainty  about  car- 
rying out  the  settlement  even  when  made 
by  persons  competent  to  contract  If  the 
contestant  agreed  to  withdraw  from  the 
contest  and  allowed  the  wiU  to  be  probat-' 
ed  upon  a  promise  by  the  legatees  to  pay 
him  something,  then  it  might  happen  that  in 
a  suit  to  enforce  the  promise  the.  promisee 
for  tome  reason  might  fail  to  maintain  his 
case  even  when  the  promise  was  in  writing. 
In  Leach  v,  Fobes,  ubi  supra,  which  was  a 
suit  In  equity  to  enforce  such  a  promise,  the 
defense  was  that  it  had  been  fraudulently 
obtained.  In  Seaman  t.  Colley,  178  Mass. 
478,  59  N.  B.  1017,  which  was  an  action  at 
law  to  recover  a  sum  of  money  alleged  by 
the  plaintiff  to  have  been  promised  him  by 
the  defendant  in  consideration  that  the  plain- 
tiff should  withdraw  his  objections  to  the  al- 
lowance of  a  certain  codicil,  the  defense  was 
a  general  denial  and  that  the  promise  was 
void  as  against  public  policy.  In  Blount  v. 
Wheeler,  199  Mass.  330,  85  N.  E.  477,  17  L. 
R.  A.  (N.  S.)  1036,  the  defense  denied  the 
promise  and  set  up  lack  of  consideration.  It 
it  is  true  that  the  two  cases  last  above  cited 
were  since  1864,  and  there  was  no  confirma- 
tion of  the  settlement  by  the  court,  but  they 
illustrate  the  dangers  liable  to  be  met  by  the 
promisee  in  attempting  to  enforce  the  promise 
when  there  is  no  statute  like  the  one  in 
question,  or  where,  such  a  statute  existing, 
the  settlement  Is  not  confirmed  by  the  court 
under  It  Again  the  promise  was  a  simple 
personal  undertaking  of  the  promisor,  who 
might  prove  financially  unable  to  respond. 

[2]  In  this  state  of  the  law  St  1864,  c.  173, 
was  passed.  It  did  at  least  three  important 
things.  First  it  provided  the  machinery  by 
which  any  will  contest  might  be  settled  no 
matter  how  complicated  might  be  the  provi- 
sions of  the  will  as  to  any  possible  future 
contingent  interests;  second,  it  made  the 
contract  a  matter  of  record,  the  decree  ad- 
mitting the  will  to  probate  specifically  stat- 
ing the  terms  of  the  agreement  under  which 
the  contestants  have  withdrawn  their  opposi- 
tion, thus  conclusively  establishing  both  the 
form  and  validity  of  the  agreement;  and 
third,  it  provided  that  the  terms  of  the  agree- 
ment should  be  carried  out  not  by  the  par- 
ties themselves,  but  by  the  person  who  should 
administer  the  will.  Under  this  statute  the 
court  does  not  undertake  to  admit  to  probate 
a  part  of  the  wiU  and  refuse  probate  as  to 
another  part.  The  whole  will  is  admitted, 
but  the  concessions  made  by  the  legatees  to 
the  heirs  at  law  or  to  each  other  are  at  the 
same  time  noted  and  made  binding  upon  the 
parties.  But  these  concessions  take  effect 
not  because  such  is  the  will  but  because  such 
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is  the  agreement,  and  whoever  takes  any- 
thing or  loses  anything  by  such  concessions 
or  changes  takes  or  loses,  as  the  case  may  be, 
under  the  «igreement  and  not  under  the  will. 
While  it  is  sometimes  said  that  the  whole  de- 
cree works  a  modification  of  the  will,  yet 
that  effect  is  not  due  to  any  change  in  the 
provisions  of  the  will,  as  such,  but  to  the 
concessions  made  by  the  legatees  to  the  heirs 
at  law  or  among  themselves  as  to  what  dis- 
position shall  be  made  of  various  Interests 
granted  tci  them  in  the  will.  The  change  is 
worked  not  through  the  will  or  power  of  the 
testator  who  gives  the  property,  but  through 
the  (vill  of  the  legatee  who  receives  it  The 
true  nature  of  the  situation  Is  described  by 
Lorlng,  J..  In  Hastings  ▼.  Nesmith,  188  Mass. 
190,  194,  74  N.  E.  323,  325,  as  follows:  "Such 
an  agreement  [under  Rev.  Laws,  c.  148,  SI 
15-17]  never  is  a  modification  of  the  will;  it 
is  a  compromise  of  the  rights  of  the  parties 
tmder  the  will  on  the  one  side,  and  of  those 
who  claim  that  the  win  is  void  In  respect  to 
the  matters  covered  by  the  compromise,  on 
the  other  side,"  and  also  by  Ragg,  J.,  in 
Brandels  v.  Atkins,  204  Mass.  471,  474,  90 
N.  B.  861,  862,  2«  L.  R.  A.  (N.  S.)  230,  as 
follows:  "The  agreement  for  compromise  did 
not  become  a  part  of  the  will.  Although  the 
practice  is  to  Insert  a  clause  in  the  decree  to 
the  effect  that  the  estate  shall  be  adminis- 
tered in  accordance  with  the  agreement  for 
compromise  established  thereby,  yet  the 
rights  of  the  parties  growing  out  of  the 
agreement  rest  upon  It  and  the  decree  con- 
firming it,  and  are  not  testamentary  rights-." 

[3,  4]  Since  the  statute  a  will  contest  may 
be  settled  by  the  parties  when  all  are  com- 
petent to  contract,  without  the  aid  and  en- 
tirely outside  of  the  statute,  in  the  same  man- 
ner as  before.  This  settlement  may  be  ef- 
fected by  an  agreement  between  the  legatees 
and  the  contestant  that  the  latter  shall  have 
a  certain  sum  or  a  certain  specific  share  of 
the  estate,  and  the  agreem«tt  may  be  enforced 
in  the  former  case  by  an  action  at  law  to 
recover  such  certain  sum  or  In  the  latter  by 
proceedings  in  equity  for  speelflc  perform- 
ance. Seaman  v.  CoUey,  178  Mass.  478,  59  N. 
E.  1017;  Blount  v.  Wheeler,  199  Mass.  380, 
85  N.  B.  477,  17  Ll  B.  A,  (N.  S.)  1036.  In- 
deed in  this  case  now  before  us  the  parties 
were  all  competent  to  contract  and  there  was 
no  absolute  need  of  a  resort  under  the  stat- 
ute for  a  confirmation  of  the  compromise 
agreement. 

[S]  It  is  Important  that  in  the  assessment 
of  this  tax  there  should  be  a  plain,  simple 
rule.  The  property  upon  which  the  tax  is  to 
be  assessed  is  that  which  passes  by  wlU  or 
by  the  laws  regulating  Intestate  succession. 
When  there  is  a  will,  whether  or  not  it  dis- 
poses of  the  whole  estate  of  the  testator, 
whatever  does  pass  by  it  passes  to  the  lega- 
tees therein  named,  and  by  force  of  the  will 
passes  to  no  other  person. 


In  view  of  the  nature  and  office  of  the 
compromise  statute,  and  of  the  language  of 
the  tax  statute,  the  most  reasonable  interpre- 
tation of  the  phrase  "which  shall  pass  by 
will"  in  the  tax  statute  is  that  it  describes 
only  property  that  passes  by  the  terms  of  the 
will  as  written  and  not  aa  changed  by  any 
agreement  for  compromise  made  within  or 
without  the  statute.  Any  other  Interpreta- 
tion would  make  the  amount  to  be  assessed 
hinge  on  the  manner  in  which  the  agreement 
was  to  be  carried  out.  In  the  case  before  us 
there  can  be  no  doubt  if  the  will  had  been 
admitted  to  probate  without  a  record  of  the 
agreement  the  tax  would  have  been  assessed 
in  accordance  with  the  terms  of  the  will,  al- 
though the  agreement  'as  to  the  division  ot 
the  estate  would  have  been  perfectly  valid. 
For  reasons  hereinbefore  stated  the  amount 
of  the  tax  is  not  changed  by  the  fact  that  the 
agreement  was  approved  by  the  court  and 
made  a  part  of  the  decree. 

For  decisions  in  other  states  to  the  same 
g«ieral  effect  see  In  re  Estate  of  Graves, 
242  in.  212,  89  N.  E  978.  In  re  Estate  of 
Wells,  142  Iowa,  256,  120  N.  W.  713,  and 
Matter  of  Cook,  187  N.  Y.  253,  79  N.  B.  991. 
So  t&T  as  the  cases  of  Pepper's  Estate,  169 
Pa.  508,  28  Atl.  353,  and  Kerr's  Estate,  159 
Pa.  512,  28  Atl.  354,  are  inconsistoit  with  the 
conclusion  to  which  we  have  come  we  cannot 
follow  them. 

The  amount  of  the  tax  Shoald  be  determin- 
ed in  accordance  with  the  terms  of  the  will. 

Decree  reversed. 


(tot  Ham.  467) 
KINSLEY  T.  BOSTON  ELEVATED  RY. 
CO. 

(Supreme    Judicial    Court    of    Massachuaetts. 
Middlesex.     July  1,  1911.) 

1.  Street  Railroads  (|  114*)— Pbbsonai.  Ik- 
JURIES— Cbossinq  thb  Track— Wbioht  ot 

EVIDEWCE. 

Where  plaintiff,  walking  aciote  the  track  be- 
hind a  HtTvvt  car,  was  injured  by  stepping  in 
front  of  another  car  coming  in  the  opposite  di- 
rection, evidence  that  he  was  following  in  the 
steps  of  anotber  man  walking  4  feet  in  front, 
wbo  gave  no  indication  that  a  car  was  approach- 
ing, was  entitled  to  consideration  on  the  ques- 
tion of  the  care  exercised  by  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Dec.  Dig.  {  114.*] 

2.  Street  Railroads  (8  117*)— Personai.  Ik- 
juries — Questions  fob  Jury 

Where  plaintiff,  while  a  pacsenger  in  de- 
fendant's street  car  and  approaching  his  de»- 
tination,  looked  forward,  but  bis  view  was  oh- 
stnicted  .by  a  vestibule,  so  that  he  could  not 
determine  as  to  the  approach  of  a  car  coming 
in  the  opposite  direction,  and  then  got  off  the 
car,  faced  forward  just  after  he  stepped  off,  and 
looked  forward,  and  was  unaMe  to  see  any  car, 
and  turned  around  and  pasf^ed  behind  the  car, 
and  as  he  arrived  at  the  left-hand  rear  comer 
gave  a  glance  up  the  track  some  30  or  40  feet, 
and  did  not  see  any  car,  and  followed  a  person 
wbo  was  about  4  feet  ahead  of  him,  and  who 
gave   no  indication   of  seeing  an   approaching 
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Oil,  aad  ptalndff,  while  In  tbe  middle  of  the 
tnck,  wa»  stmck  by  •  ear  coming  in  the 
opposite  direction,  the  court  could  not  saj,  as 
a  matter  of  law,  that  he  was  guilty  of  negli- 
gence. 

[Ed.  Note.— For  other  cases,  see  Street  Kail- 
roads.  Gent  I»g.  !§  248-2S0;  Dec.  Dig.  S 
117,»] 

9.   STBETT    RAILBOADS    (f    llT^y-OPESATIOIT— 

PsBSONAii  iKjUBiis— Rats  or  Sfebd. 
For  a  street  car  to  proceed  at  the  rate  of 
25  miles  an  boor  while  passing  the  car  stand- 
ing at  a  regular  stopping  place  for  the  dis- 
charge of  passengers,  without  dimination  of 
speed  or  giving  any  warning  of  approach,  is 
Bofficient  evidence  of  negligence  to  require  sub- 
mission to  the  Jury  on  that  question. 

[Ed.  Note.— For  other  eases,  see  Street  Rall- 
«oad»,  Dec.  Dig.  I  117.»] 

Exceptions  from  Superior  Conrt.  Middlesex 
County;   Wm.  Gushing  Wait,  Judge. 

Action  by  Henry  Kinsley  against  the  Bos- 
ton Elevated  Railway  Company  for  personal 
injuries.  Rule  that  plaintiff  could  not  re- 
cover, a  verdict  ordered  for  defendant,  whlcb 
was  rendered,  and  plaintiff  excepted.  Excep- 
tions sustained. 

Henry  O.  Long,  for  plalntifC.  Hugh  D.  Mc- 
IJellan,  for  defendant. 

RUG6,  J.  Tbe  plaintifTs  testimony  was 
that  while  a  passenger  inside  a  car  of  tbe  de- 
fendant and  approaching  bis  destluation  be 
looked  forward,  but  bis  view  was  "troubled" 
by  tbe  vestibule  so  that  he  could  not  deter- 
mine as  to  tbe  approacb  of  a  car.  He  then 
got  off  tbe  car,  and  to  quote  the  exceptions 
"faced  forward  Just  after  be  stepped  off  the 
ca^r  about  a  foot  or  ao  from  the  edg«  of  tbe 
st^  and  looked  forward  •  •  •  and  was 
unable  to  see  any'  car  from  that  direction  l>e- 
cause  tbe  car  from  which  be  bad  alighted 
obstructed  tbe  view  and  he  beard  no  car.  He 
turned  around  and  imssed  behind  tbe  car 
and  Just  as  be  arrived  at  tbe  left-baud  rear 
comer  of  the  car  he  gave  a  glance  up  tbe 
track  some  30  or  40  feet  and  did  not  see  any 
car  and  heard  none  though  be  knew  that  cars 
were  accustomed  to  run  from  Uie  direction 
In  which  be  looked.  Mr.  Johnson  was  at>out 
4  feet  ahead  of  him,  and  Mr.  Johnson  did 
not  show  any  signs  of  an  approaching  car. 
*  *  *  He  assumed  then  it  was  safe  for 
him  to  cross  and  he  did  so.  He  did  not  look 
any  more  after  passing  tbe  comer  of  the 
oar."  As  he  was  in  tbe  middle  of  tbe  tracks 
be  was  struck  by  an  oncoming  car  and  in- 
jured. There  was  evidence  tending  to  show 
tlrnt  the  speed  of  the  moving  car  was  25 
miles  per  hour,  which  did  not  slacken  until 
after  tbe  accident,  and  that  no  gong  was 
sounded. 

This  Is  not  a  case  where  a  pedestrian  cross- 
ing a  street  close  behind  a  stationary  car 
emerges  upon  a  parallel  track  without  taking 
any  heed  to  see  whether  another  car  may  be 
coming.  Tbe  plaintiff  had  looked  before, 
both  while  in  the  car  and  on  alighting,  under 
conditions  whlcb  as  tbe  event  proved  did  not 


give  bim  mucb  If  any  information,  but  he 
testified  that  on  reaching  .the  corner  of  the 
car  he  had  left  be  looked  up  tbe  track  30  or 
40  feet  and  saw  no  car.  This  was  evidence 
of  some  care.  Nor  is  this  a  case  where  the 
conclusion  from  Icnown  facts  is  irresistible, 
no  matter  what  the  oral  testifying  may  be, 
either  that  tbe  plaintiff  failed  to  look  at  all 
or  looked  ne^igently  under  circumstances 
where  reasonable  care  demanded  observation. 
There  was  testimony  that  tbe  oncoming  car 
was  going  at  tbe  rate  of  25  miles  an  hour. 
If  so,  it  might  bave  covered  tbe  distance  of 
40  feet  In  the  time  required  by  the  plain- 
tiff to  go  from  tbe  place  where  he  looked  to 
tbe  point  where  be  was  struck.  Hence  It 
may  have  been  found  that  he  did  look  a  dis- 
tance of  40  feet  up  tbe  trat^  without  seeing 
tbe  car.  Therefore  the  principle  of  cases  like 
Fitzgerald  v.  Boston  Elevated  Railway  Co, 
194  Mass.  242,  80  N.  B.  224,  and  Haynes  v. 
Boston  Elevated  Rly.  Co.,  204  Mass.  240,  90 
M.  B.  418,  is  not  applicable. 

[1]  There  was  evidence  that  tbe  plaintiff 
was  following  in  tbe  steps  of  another  man 
walking  4  feet  in  front,  who  gave  no  indica- 
tion by  bis  manner  or  voice  that- a  car  was 
approaching.  The  conduct  of  others  travel- 
ing in  company  under  similar  conditions  has 
been  held  often  to  be  material  as  bearing  up- 
on the  due  care  of  <diildren  (Beale  t  Old 
Colony  St  Rly.  Co.,  196  Mass.  119-124,  81 
N.  E.  867,  and  cases  cited),  and,  while  of  less 
weight  In  tbe  case  of  adults,  is  «ititled  to 
cotisideration  (Flummer  v.  Boston  Elevated 
Rly.  Co.,  198  Mass.  499,  508,  84  N.  E  849; 
Anshen  v.  Boston  Elevated  Rly.  Co.,  205 
Mass.  32,  91  N.  B.  157;  Brlsbin  v.  Boston 
Elevated  Rly.  Co.,  207  Mass.  553-557,  93  N. 
E.  572). 

[2]  As  has  been  repeated  many  times  all 
travelers  have  equal  rights  upon  the  street, 
and,  except  In  respects  not  here  significant, 
those  in  control  of  street  cars  stand  upon  the 
same  footing  as  others,  and  each  when  in  the 
exercise  of  care  may  trust  to  a  certain  extent 
to  others  exercising  some  care  to  avoid  col- 
lision. We  cannot  say  as  matter  of  law  tliat 
this  plaintiff  may  not  have  been  found  to 
have  been  reasonably  prudent  in  view  of  the 
distance  be  actually  looked  in  tbe  direction 
from  wbicb  the  car  came,  and  the  extent  of 
reliance  be  might  place  upon  the  conduct  of 
tbe  man  Just  in  front  of  him,  and  tbe  fact 
that  he  heard  no  gong  or  noise  of  an  ap- 
proaching car. 

[S]  A  speed  of  25  miles  an  hour  while  pass- 
ing a  car  standing  at  a  regular  stopping 
place  for  the  discharge  of  passengers  without 
diminution  of  speed  or  giving  any  warning  of 
approach  might  have  been  found  to  be  negli- 
gent on  the  part  of  tbe  defendant's  motorman 
In  charge  of  the  car  which  Injured  the  plain- 
tiff. Hatch  V.  Boston  &  Northern  Street  Ball- 
way  Ca,  205  Mass.  410,  91  N.  B.  623. 

Exceptions  sustained. 
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(209  UUBB.  370) 

WALL  T.  KELLY. 

(Supreme  Judicial  Couft  of  Massachusetts. 
Suffolk.    June  22,  1911.) 

1.  Attachment  (|  263*)  —  Dissoldtioh  oh 
Bond— SuFMCiENOY  of  Bond — Acceptance. 
Though  a  bond  given  to  dissolve  an  attach- 
ment was  not  conditioned  to  pay  to  plaintiff, 
within  30  days  after  the  recovery  of  a  special 
or  final  judgment,  the  value  of  the  property  te- 
leased,  which  should  be  described  in  the  bond, 
as  required  by  Eev.  Laws,  c.  167,  i  121,  but 
the  condition  was  to  pay  unconditionally  the 
amount  of  any  final  or  special  judgment,  and 
the  penal  sum  was  not  double  the  amount  of  the 
damages  demanded  in  the  writ,  the  creditor 
could  consent  to  accept  it  as  security  and  dis- 
solve the  attachment,  and,  having  done  so,  the 
money  attached  in  the  hands  of  the  sheriff 
should  have  been  surrendered  by  him  to  the 
debtor  or  his  assignee. 

(Ed.  Note.— For  other  cases,  see  Attachment, 
Ctent  Dig.  II  933-938;  Dec.  Dig.  i  283.«] 

Z  Attachuent    (S   263*)  —  DissoLunoir    oh 

BOHD— ACCEPTAHCK  OF  BOND. 

Where  a  bond  given  to  dissolve  an  attach- 
ment on  money  in  a  sherifTs  hands  was  not 
conditioned  to  meet  the  requirements  of  R«v. 
Laws,  c.  167,  1 121,  but  was  exhibited  to  counsel 
for  the  creditor,  who  examined  the  sureties  be- 
fore the  ntaster  and  made  no  objections,  and 
the  master"  approved  the  •oreties  and  the  bond 
was  filed,  and  there  was  evidence  from  which 
the  Jury  might  have  found  that  the  creditor 
knew  the  condition  of  the  obligation,  but  did 
not  care  to  object,  and  on  interpleader  by  de- 
fendant, brought  after  the  bond  was  given,  to 
have  the  court  determine  to  whom  the  money 
attached  belonged,  the  answer  of  the  creditor  ex- 
pressly admitted  that  the  attachment  had  been 
dissolved  by  virtue  of  said  bond,  and  that  the 
debtor  had  become  entitled  to  recover  the  money 
attached,  which  was  a  depodt  in  lieu  of  prop- 
erty first  attached,  there  was  an  acceptance  of 
the  bond  given,  and  the  attachment  was  dissolv- 
ed. 

[Ed.  Note.— For  other  cases,  see  Attachment, 
Dec.  Dig.  I  263.»] 

3.  Appeai,  and  Esbob  (|  928*)— Pbesttiiptionb 

— i n8tbucti0h8. 

It  will  be  assumed,  where  the  exceptions 
do  not  state  the  contrary,  that  appropriate  in- 
structions were  given. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {|  3749-3764;  Dec  Dig.  f 
928.*] 

Exceptions  from  Superior  Court,  Suffolk 
County ;  John  H.  Hardy,  Judge. 

Action  by  Joseph  J.  Wall  against  John  V. 
Kelly.  Verdict  for  plaintiff,  and  defendant 
excepted.    Exceptions  overruled. 

Action  of  contract  or  tort  against  defend- 
ant, a  deputy  sheriff  for  Suffolk  county.  One 
count  of  the  declaration  was  for  the  conver- 
sion of  $800 ;  the  other,  for  money  had  and 
received.  At  the  close  of  the  evidence  the 
plaintiff  elected,  on  the  suggestion  of  the 
court,  to  rely  on  the  count  for  money  had 
and  received.  In  the  superior  court,  John 
H.  Hardy,  Judge,  refused  to  order  a  verdict 
for  defendant,  and  ruled  that  a  bond  given 
by  plaintiff  on  May  11, 1906,  dissolved  the  at- 
tachment on  the  casta  In  defendant's  hands. 


E.  W.  Phllbrlck,  for  plaintiff.  Arthur  Ber- 
enson,  Bernard  Berenson,  and  Francis  H. 
Garland,  for  defendant 

BRALET,  J.  The  real  estate  of  the  plaln- 
tlfTs  assignor  having  been  attached  by  tlio 
defendant  as  a  deputy  sheriff,  the  debtor  de- 
sired to  release  the  attachment,  and  offered 
in  substitution  a  sum  of  money  somewhat  in 
excess  of  the  debt  demanded.  By  agreemoit 
of  parties  supplementary  process  issued  nn- 
der  Rev.  Laws,  c.  167,  I  80,  and  the  amonnt 
agreed  upon  having  been  deposited  with  the 
defendant,  be  attached  it.  and  the  plaintUTs 
counsel  then  released  the  attachment  on 
the  real  estate.  The  debtor  subsequently 
sought  to  dissolve  the  attachment  on  tlie 
money,  and  gave  a  bond  on  which  the  pres- 
ent plaintiff  became  surety,  and  made  an  as- 
signment of  the  deposit  to  him  as  security. 
It  is,  however,  unnecessary  to  consider  the 
effect  of  this  bond,  for  the  defendant  harinK 
refused  to  surrender  the  money,  a  second 
bond  was  given  on  which  the  plaintiff  relies 
as  liavlng  worked  a  dissolution  of  the  attach- 
ment By  Rev.  Laws,  c.  167,  I  121,  the  con- 
dition of  the  bond  should  be  to  pay  to  the 
plaintiff  within  30  days  after  the  recovery  of 
a  special  or  final  Judgment,  the  value  of  the 
property  released  which  should  be  described 
in  the  bond.  If  this  requirement  had  been 
complied  with,  the  attachment  would  have 
been  dissolved  by  force  of  the  statute  without 
the  creditor's  consent,  as  the  sureties  were 
duly  approved  by  a  master  in  chancery,  and 
the  bond  had  been  filed  with  the  clerk  of  the 
court  from  which  the  writ  Issued.  Bev. 
Laws,  c.  167,  II  110,  121 ;  O'Hare  ▼.  Down- 
ing, 130  Mass.  16. 

[1]  But  as  the  condition  Inserted  was  to 
pay  unconditionally  the  amount  of  any  final 
or  special  Judgment  and  the  penal  sum  not 
having  been  double  the  amount  of  the  dam- 
ages demanded  in  the  writ,  the  defendant 
contends,  that  the  bond  was  invalid.  The 
creditor,  however,  voluntarily  could  consent 
upon  tender  of  the  bond  to  accept  it  as  se- 
curity for  his  debt,  and  dissolve  the  attach- 
ment which  covered  only  the  money  In  the 
hands  of  the  officer.  If  he  consented,  the 
t>ond  having  been  delivered  to  the  officer  and 
retained,  was  enforceable  at  common  law. 
and  the  money  should  have  been  surraidered 
to  the  debtor,  or  the  plaintiff  as  his  assignee 
Mosher  v.  Murphy,  121  Mass.  276;  Smith  v. 
Meegan,  122'  Mass.  6 ;  Central  Mills  v.  Stew- 
art 133  Mass.  461;  Farr  v.  Rouillard,  172 
Mass.  303,  52  N.  E.  443.  See  Berry  v.  Was- 
serman,  179  Mass.  637.  540,  61  N.  B.  228. 
It  Is  unnecessary  that  bis  consent  should  be 
shovni  by  proof  of  an  express  acquiescence 
and  acceptance,  but  it  may  be  implied  from 
either  the  declarations  and  conduct  of  bdm- 
self  or  his  counsel  who  had  authority  to  re- 
lease the  attachment  Marble  v.  SomervUle 
Mfg.  Co.,  168  Mass.  171,  39  N.  B.  998. 

[2]  The  first  bond  with  a  similar  condition 
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Had  been  objected  to  and  refnsed  solely  be- 
cause the  penal  earn  was  less  than  the 
amount  named  In  the  special  process,  and 
the  second  bond  was  given  to  correct  the 
error.  It  was  exhibited  to  counsel  for  the 
creditor,  who  examined  the  sureties  before 
the  master,  and  made  no  objections  to  the 
terms  of  the  Instrument  The  jury  on  the 
evidence  could  find  that  he  knew  the  pur- 
pose for  which  both  bonds  were  offered,  and 
the  condition  of  the  obligation,  but  did  not 
•%re  to  object  to  the  form  of  the  second  bond, 
which  rectified  the  error,  if  the  sureties  were 
found  by  the  master  to  be  sufficient  The 
answer  of  the  creditor  to  the  bill  of  Inter- 
pleader, brought  by  fhe  defendant  after  the 
bond  was  given,  to  have  the  court  determine 
to  whom  the  money  belonged,  which  was  In- 
troduced in  evidence  is  confirmatory  proof, 
that  this  was  the  understanding.  It  Is  there 
expressly  admitted,  that  the  attachment  had 
been  dissolved  "by  virtue  of  said  bonds,"  and 
that  the  debtor  bad  become  entitled  to  recov- 
er the  deposit. 

[31  It  is  to  be  assumed  as  the  exceptions 
do  not  state  to  the  contrary,  that  appropriate 
instructions  were  given,  and  If  the  jury  took 
this  view  of  the  testimony  they  were  war- 
ranted in  finding,  that  the  bond  had  been  ac- 
cepted. .  See  Marr  v.  Washbnm  &  Moen  Mfer. 
Co.,  167  Mass.  35,  44  N.  B.  1062.  A  verdict 
for  the  defendant,  therefore,  could  not  have 
been  ordered,  and  the  instructions,  that  the 
bond  dissolved  the  attachment  were  correct 

Bxceptlona  overruled. 


(»»  Uau.  4as) 

OATEUZ  r.  KAPPLBR  (two  cases). 

(Supreme    Judicial    Court    of    Massachuaetts. 

Middlesex.     June  22,  1911.) 

1.  PRArDULBNT    CJONVETANCIS    (8    69*)  —  IW- 

newT— Tbansaotionb  Constitdtino. 

Th^t  a  transfer  is  made  to  one's  wife  to 
avoid  liability  of  the  property  for  any  future 
debta  Is  insufficient  to  show  fraud ;  it  being 
essential  that  at  the  time  of  the  conveyance 
he  intended  to  contract  debts  and  avoid  their 
payment  through  such  conveyance. 

[Ed.  Note.— For  other  cases,  see  Traudulent 
Conveyances,  Cent.  Dig.  SS  178-180 ;  Dec.  Dig. 
I  69.*] 

2.  Fratjdttlbnt  Convbtakces  (j  296*)— Evi- 
dence— SUFFICIKNOT. 

Evidence  held  to  warrant  a  finding  that 
conveyances  were  made  to  defraud  future  cred- 
itors. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  H  867-875 ;  Dec.  Dig. 
{  295.*] 

3.  Appeal  awd  Ekeos  (|   1017*)— Review- 
Findings— Conclusivewesb. 

A  master's  finding  is  conclusive  on  appeal, 
where  the  evidence  on  which  it  was  based  is 
not  in  the  record. 

lEA.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  'Dig.  |{  3996-4006;  Dec.  Dig.  I 
1017.*] 

4.  B^ATJDOTJtHT  COrVETANCES  (j  169*)— JOINI 

E^aud. 

Both  parties  to  fraudulent  conveyances  hav- 
ing participated  in  the  fraud,  the  conveyances 


are  void,  wheitber  voluntary  or  for  a  valuable 
con8iderati(Hi. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  !!  506-5X7 ;  Dec.  Dig. 
{  159.*] 

Appeal  from  Superior  Court  Middlesex 
County;   Robert  O.  Harris,  Judge. 

Bills  by  Bernard  F.  Gately  against  Sarah 
Eappler.  Decree  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

J.  F.  Owens  and  M.  G.  Rogerstfor  appel- 
lant S.  S.  Taft  J.  P.  Farley,  and  B.  J. 
Tierney,  for  appellee. 

HAMMOND,  J.  These  are  two  bills  in 
equity  brought  by  the  trustee  in  bankruptcy 
of  the  individual  and  partnership  estates  of 
William  T.  True  and  Charles  F.  Kappler,  to 
set  aside  as  fraudulent  certain  conveyances 
made^by  the  latter  through  an  intermediary 
to  the  defendant  his  wife,  the  first  suit  re- 
lating solely  to  real  estate  and  the  second 
solely  to  personal  property.  Each  is  before 
U8  upon  the  plaintlfTs  appeals  from  the  order 
sustaining  certain  exceptions  to  the  master's 
report,  from  the  findings  of  the  superior 
court  and  the  order  for  a  decree,  and  from 
the  final  decree  dismissing  the  bill  with  costs. 

1.  As  to  the  first  case.  While  the  master 
has  found  that  at  the  time  of  the  conveyance 
of  the  real  estate  In  June,  1906,  there  was 
no  Intention  on  the  part  of  Charles  F.  Eap- 
pler or  the  defendant  to  hinder,  delay  or 
defraud  bis  then  existing  creditors,  he  has 
made  a  different  finding  as  to  his  future 
creditors.  As  to  the  latter  his  finding  is 
that  these  conveyances  from  Kappler  through 
Miss  Hutchins  to  the  defendant  "were  made 
by  him  with  Intent  to  hinder,  delay  and  de- 
fraud his  future  creditors."  This  finding 
must  stand  unless  shown  to  be  wrong  or  in- 
consistent with  some  other  finding  by  the 
master. 

It  Is  sfrongly  Insisted  that  the  finding  la 
not  warranted  by  the  subsidiary  findings. 

[1]  It  is  doubtless,  true,  as  contended  by 
the  defendant  that  a  finding  of  fraud  as  to 
subsequent  creditors  would  not  be  warranted 
by  the  simple  proof  that  the  transfer  was 
made  with  a  design  to  settle  the  property 
upon  the  defendant  so  that  it  should  not  be 
exposed  to  the  hazards  of  his  future  busi- 
ness or  liable  for  any  future  debts  which 
he  might  contract.  Winchester  v.  Charter, 
12  Allen,  606,  611;  Mowry  v.  Reed,  187 
Mass.  174,  177,  72  N.  B.  936,  and  cases  cited. 
It  must  further  appear  that  at  the  time  of 
the  conveyance  he  had  an  actual  intent  to 
contract  debts  and  a  purpose  to  avoid  by  the 
conveyance  the  payment  of  them.  Stratton 
V.  Edwards,  174  Mass.  374,  378,  54  N.  B. 
886,  and  cases  cited;  Winchester  v.  Charter, 
nbl  supra. 

[2]  Some  of  t3ie  subsidiary  findings  are 
stated  by  the  master  as  follows:  "Upon  all 
the  evidence  I  find  that  on  June  1, 1906,  when 
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Mr.  Kappler  conveyed  all  his  real  estate  to  th« 
defendant  as  aforesaid,  he  knew  or  had  good 
reason  to  believe  and  did  believe  that  the  con- 
tracts for  building  the  honses  In  Hudson  had 
already  been  awarded  or  would  be  awarded 
to  the  firm  of  True  &  Kappler;  that  the 
baslness  of  the  firm  would  be  conducted  to 
a  considerable  extent  on  credit;  that  Mr. 
True  did  not  stand  In  good  credit  with  tlie 
lumber  dealers  In  Lowell  and  was  of  little 


sl^t  of  the  books  and  <ont8tde  ccrilecting  of 
the  Bnmham  &  Davis  Iiumber  Company,  and 
who  had  also  known  Mr.  Kai^ler  for  about 
15  years.  There  was  evidence  and  I  find 
that  in  substance  the  following  conversation 
ensued.  Mr.  Jewett  stated  that  the  manag- 
ing officials  of  the  Bamham  &  Davis  Lumber 
Company  had  been  expecting  Mr.  True  and 
Mr.  Kappler  to  call  at  tiielr  officer  that  they 
wished  to  find  out  when  the  copartnership  be- 


flnanclal  responsibility;   and  that  any  credit   gan.    Mr.  Etoi^ler  said  it  began  on  March  lot. 


which  might  then  or  thereafter  be  extended 
to  the  firm  by  those  with  whom  they  had 
business  dealings  would  In  all  probability  be 
given  upon  the  strength  of  his  (Kappler's) 
being  a  member  thereof.  I  further  find  that  he 
Intended  that  the  Bumham  &  Davis  Lumber 
Company  and  the  Davis  &  Sargent  Lumber 
Company  should,  and  expected  they  would, 
extend  credit  to  a  considerable  amount  to  the 


and  on  being  questioned  by  Mr.  Jewett  as  to 
part  be,  Kappler,  was  to  tak«  In  the  business 
of  the  firm,  Mr.  Kapider  stated  that  he  was 
going  to  do  all  the  'ordering,'  all  the  pay- 
ing of  bills  and  general  'outside  hustling,' 
and  keep  True  'on  the  Job.'  In  r^ly  to  a 
direct  question  whether  he  would  be  respon- 
sible for  lumber  ordered  by  Mr.  True,  Kap- 
pler said  'Tea,  to  a  limited  amount'    Dnrlng 


firm  upon  the  strength  of  bis  representations   this  interview  Mr.  Kappler  stated  that  he — 


made  as  hereinbefore  set  forth  as  to  bis 
financial  ability,  and  in  reliance  upon  their 
knowledge  of  and  reasonable  belief  as  to  his 
ownership  of  property  and  financial  stand- 
ing from  former  dealings  with  him;  that 
he  Intended  that  credit  should,  and  expected 


meaning  himself — ^was  'good'  and  had  the 
'stafr  to  pay  with,  and  further  that  the  firm 
had  some  small  contracts  or  Jobs  on  hand 
but  none  of  any  importance." 

Other  findings  by  the  master  are  as  fol- 
lows:   "Between  the  time  of  his  first  trip 


that  It  would  be  given  the  firm  by  those  with  ,  to  Hudson  on  or  about  May  20  and  June  1, 
whom  they  had  dealings  upon  the  strength  .  1906,  Mr.  Kappler  called  at  the  office  of  .the 


of  his  supposed  ownership  of  property,  and 
more  particularly  of  real  estate;  that  he 
Intended  and  expected  to  contract  debts  as  a 
member  of  the  firm  which  he  had  good  rea- 
son to  believe  in  consequence  of  bis  convey- 
ances of  real  estate  to  the  defendant  he 
might  be  unable  to  pay;  and  that  In  making 
said  conveyances  to  the  defendant  he  intend- 
ed to  put  all  bis  real  estate  out  of  the  reach 
of  his  future  creditors." 
The  master  further  found  as  follows:  "At 


Davis  ft  Sargent  Lumber  Company,,  a  oor^ 
poration  for  many  years  engaged  in  the 
lumber  business  In  Lowell,  where  he  met 
Frederldi  B.  Conant,  a  salesman.  There  was 
evidence  and  I  find  that  Mr.  Kappler  then 
said  in  substance  to  Mr.  Conant  that  he  was 
figuring  on  contracts  for  the  construction  of 
20  houses  in  Hudson,  Mass.,  and  inquired 
If  the  Davis  &  Barpent  Lumber  Company 
would  like  to  submit  prices  for  lumber.  Mr. 
Conant  then  stated  that  the' company  would 


some  time  during  the  latter  part  of  February  ,  give  no  credit  at  all  to  Mr.  True  If  lie  was 
or  early  in  March,  1906,  Mr.  Kappler  met  i  to  have  anything  to  do  with  the  matter, 
Mr.  Abbott  on  the  street  in  Lowell.    There  i  that  he  recognized  Mr.  Kappler  as  a  -  former 


was  evidence  and  I  find  that  in  substance  the 
following  conversation  ensued.  Mr.  Abbott 
stated  that  hla  company  did  not  care  to  ex- 
tend any  further  credit  to  the  True  Com- 
pany unless  Mr.  Kaptiler  would  go  good  for 
the  bills.  Mr.  Kappler  then  said  he  would 
never  go  good  for  another  dollar  of  the 
True  Company,  that  he  had  already  formed 
or  intended  to  form  a  copartnership  with 
Mr.  True  to  date  from  March  1,  1906,  and 
take  over  the  business  of  the  True  Company, 
that  he  was  to  do  the  buying,  pay  the  bills, 
and  keep  True  'on  the  Jobs,'  that  he,  Kap- 
pler, had  always  been  and  was  at  that  time 
'good,'  that  the  bills  would  be  paid  and  he 
was  the  one  to  pay  them  for  he  had  the 
'stufT  to  pay  with.  It  also  appeared  that  In 
answer  to  the  direct  question  of  Mr.  Kap- 
pler whether  or  not  Mr.  Abbott  would  be 
willing  to  trust  him,  the  latter  replied  in  so 
many  words  that  be  would  be  glad  to  do  so, 
for  he  knew  that  he,  Kappler,  had  property. 
Subsequently,  about  the  middle  of  March, 
1906,  Mr.  Kappler  met  on  tlie  street  in  Lowell 


customer  of  the  Howe  Lumber  Company 
with  which  Mr.  Conant  was  previously  con- 
nected, and  that  he  recalled  the  fact  that 
Mr.  Kappler  was  'perfectly  good'  then  and 
was  given  credit  Mr.  Kappler  replied  in 
substance  that  he  was  still  'perfectly  good.' 
During  this  conversation  Mr.  Conant  asked 
Mr.  Kappler  who  was  going  to  pay  the  bills 
for  the  lumber  for  which  he  was  seeking 
prices,  and  Mr.  Kappler  replied  that  he 
would  look  out  and  pay  the  bills  himself. 
At  the  close  of  this  Interview  he  was  In- 
formed by  Mr.  Conant  that  he  would  be  very 
glad  to  let  him  have  all  the  lumber  he 
wanted." 

He  further  finds  that  "although  the  fllrm  of 
True  &  Kappler  was  formed  some  time  in 
March,  1906,  it  did  not  appear  upon  the 
evidence  that  they  actually  commenced  any 
building  operations  or  incurred  any  liabili- 
ties  prior  to  making  the  contract  for  the 
construction  of  the  O'Nell  houses  to  Hod- 
son,"  and  he  also  finds  that  "the  debts  of 
the  firm  of  True  &  Kappler,  all  of  which  were 


Richard  W.  Jewett  who  had  general  over- 1  incurred  subsequent  to  June  1, 1906,  amounted 
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on  April  8,  1907,  thfe  flate  of  the  adjudica- 
tion In  bankruptcy,  to  about  91d,000,  and  the 
individual  Indebtedness  of  Mr.  Kappler  to 
about  11,245.  The  Bnmham  &  Davis  Lnm- 
ber  Co.  was  a  creditor  of  the  firm  of  True 
ft  Kappler  at  the  time  of  the  adjudication 
In  bankruptcy  in  the  snm  of  $2,669,  being 
the'  balance  for  lumber  and  building  materi- 
als sold  and  delivered  to  the  firm  after  Jane 
1,  1906,  and  the  Davis  ft  Sargent  Lumber 
Company  was  a  creditor  of  said  firm  at  the 
same  tlroe  for  lumber  and  bnUdlng  materials 
sold  and  delivered  after  June  1,  1906,  for 
use  in  the  construction  of  the  O'Nell  houses 
to  the  amount  of  15,200.  I  find  that  tbe 
managing  ofl9clals  of  these  two  lumber  com- 
panies gave  credit  to  the  firm  of  True  ft 
Kappler  in  reliance  upon  the  statements 
made  to  them  by  Mr.  Kappler,  as  hereinbe- 
fore set  forth,  in  February  or  March,  1906, 
and  also  in  reliance  upon  their  knowledge  of 
and  reasonable  belief  as  to  his  ownership  of 
property  and  financial  standing  derived  from 
their  prevlons  dealings  with  him  and  upon 
their  belief  that  there  had  been  no  material 
change  in  his  holdings  of  property  or  in  his 
financial  condition.  .There  was  direct  evi- 
dence that  Mr.  Abbott,  president  of  the  Bum- 
bam  ft  Davis  Lumber  Company,  bad  no  ac- 
tual knowledge  of  the  said  conveyances  of 
real  estate  from  Mr.  Kappler  to  the  defend- 
ant nntU  some  time  in  September,  1006,  aft- 
er all  tbe  indebtedness  of  the  firm  to  his 
company  bad  been  incurred.  I  also  find  that 
credit  was  given  by  e&ch  of  these  two  lum- 
ber companies  without  any  actual  knowl- 
edge on  the  part  of  their  managing  officials 
of  the  said  conveyances  of  real  estate  from 
Mr.  Kappler  to  the  defendant,  nor  was 
there  evidence  that  any  of  the  creditors  had 
notice  of  such  conveyances  other  than  the 
constructive  notice  resnltlng  from  the  record- 
ing of  tbe  deeds." 

These  various  findings,  taken  In  connec- 
tion with  the  undisputed  facts,  fnlly  war- 
rant, if  they  do  not  require,  the  general 
finding  that  these  conveyances  were  in 
fraud  t)f  future  creditors.  Nor  is  it  in- 
consistent with  any  special  finding  made  by 
the  master. 

[3]  The  master  has  found  that  tbe  de- 
fendant was  fully  cognizant  of  this  fraudu- 
lent Intent  of  her  husband  "and  partici- 
pated therein  and  accepted  the  said  con- 
veyances with  knowledge  that  they  were 
made  to  hinder,  delay  and  defraud  his  fu- 
ture creditors."  The  evidence  upon  which 
the  master  reached  this  conclusion  is  not 
before  ns,  and  therefore  the  finding  must 
stand. 

[41  Both  grantor  and  grantee  having  par- 
ticipated in  the  fraud,  tbe  conv^ances, 
whether  voluntary  or  for  valuable  considera- 
tion, were  void  as  to  creditors.  Wadswortb 
T.  Williams,  100  Mass.  126.  See,  also,  Ban- 
croft V.  Curtis,  108  Mass.  47,  49.    It  there- 


fore becomes  unnecessary  to  consider  What, 
if  any  equitable  interest  the  wife  had  in  the 
land  before  the  conveyances.  She  can  take 
nothing  by  the  conveyances  but  must  be 
relegated  to  such  rights  as  she  had  before. 

Of  tbe  11  exceptions  filed  by  the  defendant 
to  the  master's  report  the  fifth,  seventh, 
eighth  and  ninth  are  overruled  by  the  super- 
ior court  as  being  based  wholly  or  In  part 
upon  evidence  not  reported,  and  no  appeal 
having  been  taken  by  the  defendant  they 
are  not  before  us;  the  first  and  second  are 
overruled  because  they  have  become  imma- 
terial and  the  third,  fourth,  sixth,  tenth  and 
eleventh,  for  reasons  hereinbefore  stated. 
The  final  decree  is  reversed.  The  excep- 
tions to  the  master's  report  are  overruled 
and  the  report  Is  confirmed.  There  la  to  be 
a  decree  for  the  plalntUf  declaring  the  con- 
veyances void  in  accordance  with  this  opin- 
ion. 

2.  In  the  second  case,  for  similar  reasons  the 
saine  course  should  be  taken  with  reference 
to  the  defoidant'B  exceptions  to  tbe  mas- 
ter's report  .and  the  report  itself  and  tbe 
final  decree 

There  should  be  a  decree  for  the  plalntUT 
declaring  tbe  conveyance  void  in  accordance 
with  this  opinion.    In  each  case  It  is 
.   So  ordered 

(209  Haas.  4«) 
O'BRIEN  V.  UNION  FREIGHT  R.  CO. 

(Snpieme  Judicial  Court  of  Massachusetts. 
Suffolk.    Jane  22,  1911.) 

Railsoads  (I  274*)— Cabb  as  to  Licisifsiai!— 

Instbuctiohs. 

Plaintiff,  while  crossing  defendant's  freight- 
yard  in  searching  for  a  car  of  goods  consigned 
to  his  employer  and  passing  by  a  locomotive 
withont  cars  attached,  was  stmck  by  ashes 
thrown  from  the  locomotive  by  the  engineer  who 
was  cleaning  it  Seld,  in  an  action  for  the  in- 
jnry,  that  defendant  was  entitled  to  an  inatruc- 
tion  that,  if  plaintiff  was  a  mere  licensee,  de- 
fendant owed  him  no  duty  except  to  refrain 
from  doing  bim  an  intentional  injury,  and  from 
wantonly  or  recklessly  exposing  him  to  danger, 
and  that  if  plaintiff  was  a  mere  licensee  un- 
der the  evidence  he  bad  no  case. 

[B>d.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  a  868-872;    Dec.  Dig.  |  274.»] 

Slxceptions  from  Superior  Court,  Suffolk 
County. 

Action  by  Daniel  F.  O'Brien  against  the 
Union  Freight  Railroad  Company.  Plain- 
tiff, while  crossing  defendant's  yard  in 
searching  for  a  car  of  goods  consigned  to  his 
employer,  was  struck  while  passing  a  locomo- 
tive, standing  on  a  track  without  cars  at- 
tached, with  ashes  that  were  thrown  out  of 
the  locomotive  by  the  engineer  while  clean- 
ing it,  and  plalntier  brings  suit  for  the  Injury. 
Judgment  for  plaintiff,  and  defendant  brings 
exceptions.     Bxceptlons  sustained. 

F.  J.  Daggett  and  F.  P.  Oarland,  for  plain- 
tiff.   J.  L.  Hall,  for  defendant. 


*For  other  cases  see  same  topic  and  section  NUMBER  In  t>ec.  Dig.  &  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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HAMMOND,  J.  The  court  having  ruled 
that  if  the  plaintiff  -was  a  trespasser  he  could 
not  recover,  the  case  was  submitted  to  the 
Jury  npon  two  possible  views  which  they 
might  take  of  the  evidence,  first  that  he  was 
an  Invitee,  or  second  that  he  was  a  licensee. 
It  Is  strongly  urged  by  the  defendant  that 
as  matter  of  law  the  plaintiff  was  not  an  in- 
vitee. Upon  this  point  the  case  is  not  very 
clear,  bat  we  are  of  opinion  that  upon  the 
evidence  the  question  whether  he  was  an 
Invitee  was  for  the  jury  as  well  as  were  the 
questions  whether  he  was  In  the  exercise  of 
due  care  and  whether  the  act  of  the  engineer 
In  throwing  the  ashes  upon  him  was  Incon- 
sistent with  any  duty  Owed  by  the  defendant 
to  the  plaintiff  as  such  Invitee.    . 

But  what  If  he  was  merely  a  licensee? 
Tliere  was  some  conflict  in  the  evidence  as  to 
the  location  of  the  engine  at  the  time  of  the 
accident  The  evidence  for  the  plaintiff 
tended  to  show  on  the  one  hand  that  the  en- 
gine was  then  on  track  No.  3  adjoining  the 
"traffic  way,"  where  it  was  not  customary 
to  discbarge  ashes  and  where  .people  were 
permitted  to  go  to  look  after  their  goods  and 
to  carry  them  away  from  the  cars ;  whUe  the 
evidence  for  the  defendant  on  the  other  hand 
tended  to  show  that  the  engine  was  standing 
on  the  "straight  track"  near  the  roundhouse, 
where  it  was  customary  to  clean  out  the  en- 
gine preparatory  to  putting  it  in  the  house. 
The  distance  between  the  two  locations  was 
nearly  one  hundred  feet  The  court  ruled  in 
substance  that  if  the  accident  took  place  near 
the  roundhouse  as  contended  by  the  defend- 
ant, then  the  plaintiff  was  a  trespasser  and 
could  not  recover:  but  If  it  happened  "at 
the  other  place,"  and  "under  such  circum- 
stances that  you  can  say  it  was  something 
new,  unusual  and  different,  which  was  ac- 
tively done,  and  done  in  a  negligent  way," 
and  in  the  "traffic  way  •  •  •  to  wlilch 
this  plaintiff  had  been  permitted  to  come, 
had  been  so  accustomed  to  come,  that  any- 
body throwing  things  out  into  that  way  with- 
out looking  could  be  said  to  be  careless  in  so 
doing,"  then  the  plaintiff,  if  using  due  care, 
was  entitled  to  recover.  We  understand  this 
to  be  a  ruling  that  although  the  plaintiff  was 
a-mere  licensee  yet  if  the  act  complained  of 
was  done  In  an  unusual  place  and  in  failure 
to  take  ordinary  care  then  the  plaintiff  could 
recover. 

Much  of  the  law  with  reference  to  the  duty 
owed  to  a  mere  licensee  by  the  owner  of 
land  over  which  the  licensee  travels  is  well 
settled.  So  far  as  respects  the  condition  of 
the  land  the  licensee  must  take  the  land  as 
he  finds  it  "Of  course  the  landowner  la  lia- 
ble if  he  does  him  intentional  injury,  or  wan- 
tonly or  recklessly  exposes  him  to  danger. 
It  has  sometimes  been  said  that  he  is  liable 
for  a  trap  upon  bis  land.  We  are  not  aware 
of  any  decision  which  distinctly  defines  the 
word  'trap'  in  this  use.  It  would  at  least  in- 
clude any  very  dangerous  construction  or 
condition  designedly  arranged  to  do  Injury. 


But  we  are  of  opinion  that  an  owner  is  un- 
der no  liability  for  an  unsafe  condition  of 
bis  premises  caused  by  a  mere  failure  to  use 
ordinary  care  for  the  safety  of  persons  who 
may  chance  to  go  there  by  permission  while 
he  is  using  the  place  for  his  own  proper  pur- 
poses and  is  not  intending  needlessly  to  ex- 
pose others  to  danger.  Otherwise  th'ere 
would  be  no  Important  distinction  between 
his  duty  to  licensees  and  his  duty  to  Invited 
persons."  E^owlton,  J.,  in  Moffatt  v.  Ken- 
ney,  174  Mass.  311,  315,  316,  64  N.  E.  850, 
851.  See,  also,  Zoebisch  v.  Tarbell,  10  Allen, 
385,  87  Am.  Dec.  660 ;  Plummer  v.  Dill,  156 
Mass.  426,  31  N.  E.  128,  32  Am.  St  Rep.  463. 
and  cases  cited.  And  the  same  principle  has 
been  applied  in  the  case  of  machinery  in  ac- 
tion in  the  course  of  the  licensee's  business. 
Balch  V.  Smith,  7  H.  &  N.  742;  Griffiths  v. 
London  &  North-Wcstem  Ry.,  14  L.  T.  (N. 
S.)  797;  Batchelor  v.  Fortescue,  11  Q.  B.  D. 
474;  Tolhausen  v.  Davies,  57  L.  J.  Q.  B.  395; 
s.  &,  68  li.  J.  Q.  B.  99;  Larmore  v.  Crown 
Point  Iron  Co.,  101  N.  Y.  391,  4  N.  B.  752, 
54  Am.  Rep.  718;  Weltzmann  T.  Barber  As- 
phalt Co.,  190  N.  Y.  452,  83  N.  B.  477,  123 
Am.  St  Rep.  560. 

In  Batchelor  v.  Fortescue,  while  the  de- 
ceased, a  mere  licensee,  was  standing  upon 
a  bank  of  earth  watching  the  movements  of 
a  crane  used  in  excavating,  the  crane  swung 
over  his  head  and  by  reason  of  the  breaking 
of  a  chain  a  bucket  attached  to  the  chain 
fell  upon  him.  It  was  held  that  although  the 
evidence  would  Justify  a  finding  of  negli- 
gence of  the  defendant  yet  there  was  shown 
no  duty  on  the  part  of  the  defendant  to  take 
due  and  reasonable  care  of  the  deceased,  and 
a  verdict  was  ordered  by  the  trial  court  (or 
the  defendant  This  verdict  was  affirmed  by 
the  Court  of  Appeals. 

In  Larmore  v.  Crown  Point  Iron  Co.  the 
defendant  was  operating  a  machine  for  rais- 
ing ore  from  its  mine.  The  machine  consist- 
ed of  an  upright  or  mast  in  which  a  lever 
was  Inserted,  and  was  worked  by  attaching 
horses  to  the  lever  by  means  whereof  a  buck- 
et was  raised. and  lowered.  At  the  time  of 
the  accident  tiie  bucket  was  being  lowered, 
and  the  lever  being  Insecurely  fastened  was 
thrown  out  of  its  socket  and  flying  rapidly 
around  struck  the  plaintiff,  a  mere  licensee. 
It  was  held  in  an  able  and  lucid  opinion  that 
the  defendant  owed  to  the  plaintiff  no  duty 
to  use  ordinary  care  to  see  that  the  lever 
was  properly  fastened,  and  a  verdict  which 
had  been  rendered  in  the  trial  court  for  the 
plaintiff  was  set  aside. 

In  Weltzmann  v.  Barber  Asphalt  Oo.  a 
boy,  a  licensee,  was  struck  upon  the  head  by 
a  barrel  which  suspended  9y  a  rope  was 
being  drawn  from  one  part  &t  the  premises 
to  another.  It  was  held  tha^  the  defendant 
did  not  owe  to  the  licensee  tl^  duty  to  take 
sufficient  precaution  to  warn  ,the  plaintiff  of 
the  danger.  As  to  trespasse^  and  licensees 
the  well  settled  rule  Is  that  tjhe  only  duty  of 
the  owners  or  occupiers  of  twe  land  Is  to  ab- 
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stain  from  Inflicting  Intentional  or  wanton 
or  willful  Injuries.  See,  also,  Downes  v.  El- 
mlra  Bridge  Co.,  179  N.  Y.  136,  71  N.  K  743. 

The  great  weight  of  authority  seems  to 
be  that  as  In  the  case  of  the  land  so  In  the 
case  of  appliances  thereon  where  danger  Is 
not 'concealed,  the  owner  or  occupier  of  the 
premises  owes  no  duty  to  a  mere  licensee 
to  take  proper  precautions  to  protect  blm, 
but  Is  answerable  only  for  Injuries  inflicted 
wantonly  or  willfully.  And  this  Is  so  wheth- 
er the  licensee  fall  against  the  appliance  or 
whether  by  reason  of  the  lack  of  ordinary 
care  of  the  owner  to  keep  it  In  repair  the 
appliance  or  some  part  of  it  strikes  him. 

But  It  is  urged  by  the  plaintiff  that  this 
principle  is  applicable  only  where  the  neg- 
ligence is  passive,  and  that  where  the  danger 
Is  caused  by  an  active  act  which  is  negligent 
the  owner  Is  answerable,  or  In  other  words 
that  the  owner  or  occupier  owes  to  the  li- 
censee the  duty  to  refrain  from  injuring 
him  by  an  actively  negligent  act.  If  the 
term  actively  negligent  act  means  snch  an 
act  as  may  be  regarded  as  wantonly,  reck- 
lessly or  intentionally  injurious  to  the  li- 
censee, the  proposition  is  true;  but  If  it 
means  such  as  is  short  of  that  and  arises 
simply  from  the  failure  to  exercise  ordinary 
care,  then  the  proposition  is  not  in  accord- 
ance with  the  law  of  this  state,  so  far  at 
least  as  respects  acts  done  In  the  transac- 
tion of  lawful  business  upon  the  premises. 
Metcalfe  v.  Cnnard  Steamship  Co.,  147  Mass. 
66,  16  N.  E.  701 ;  Helnleln  v.  Boston  ft  Provi- 
dence Railroad,  147  Mass.  136, 16  N.  B.  698, 9 
Am.  St  Rep.  676;  Hanks  v.  Boston  ft  Albany 
Railroad,  147  Mass.  405,  18  N.  E.  218;  Chen- 
ery  v.  Fltchburg  Railroad,  160  Mass.. 211, 
S5  N.  E.  654,  22  li.  R.  A.  675;  June  v.  Bos- 
ton ft  Albany  RaUroad,  163  Mass.  79,  26  N. 
E.  238;  Bowler  v.  Pacific-  Mills,  200  Mass. 
864,  86  N.  E.  767,  21  I*  R.  A.  (N.  S.)  976, 128 
Am.  St  Rep.  432;  Myers  v.  Boston  ft  Maine 
Railroad,  96  N.  B.  76  (Suftolk,  May  18,  1911, 
decided  since  the  present  case  was  argued). 

In  Metcalfe  v.  Cnnard  Steamship  Co.  the 
licensee,  while  walking  upon  the  deck  of  a 
steamship,  was  struck  and  knocked  into  the 
hold  by  a  bag  of  flour  which  swung  across 
the  deck  on  its  way  to  be  lowered  through 
the  hatch.  Holmes,  J.,  said:  "The  danger 
was  perfectly  manifest  •  •  •  The  de- 
fendant owed  the  plalntifT  no  duty  to  warn 
bim  against  dangers  of  this  sort" 

In  Hanks  v.  Boston  &  Albany  Railroad, 
the  plaintiff  was  run  down  by  a  train  at  a 
place  where  persons  had  been  in  the  habit 
of  crossing.  The  case  turned  in  part  upon 
the  question  whether  the  plaintiff  was  an 
invitee  ,or  licensee,  tills  court  saying  .that  if 
a  licensee  he  could  not  recover. 

In  Chenery  v.  Fltchburg  Railroad,  where 
the  plaintiff  was  run  down  by  a  train  at  a 
private  crossing,  it  was  held  that  be  could 
not  recover  if  a  trespasser  or  mere  licensee. 
In  the  opinion  is  the  following  language: 
"As  against  a  bare  licensee  a  railroad  com- 


pany has  a  right  to  mn  Its  trains  in  the 
usual  way  without  special  precautions  if 
the  circumstances  do  not  of  themselves  give 
warning  of  his  probable  presence  and  be  is 
not  seen  until  it  Is  too  late."  In  June  v. 
Boston  ft  Albany  Railroad,  where  the  de- 
ceased, a  mere  licensee,  was  run  down  by 
a  train,  it  was  held  that  he  could  not  re- 
cover. Holmes,  J.,  In  giving  the  opinion  of 
the  court  speaks  thus:  "At  most  •  •  * 
[the  plaintiff]  was  no  more  than  a  mere  li- 
censee. As  toward  bim  there  was  no  negli- 
gence on  the  part  of  the  defendant  or  Ite 
servants  In  not  providing  a  signboard,  gate 
or  flagman,  and  there  was  no  duty  to  whistle 
although  m  fact  the  engine  was  whistling. 
The  defendant  had  a  right  as  against  blm 
to  run  its  trains  upon  its  tracks  at  snch 
speed  as  It  found  convenient  and  it  was  for 
the  deceased  to  take  care  that  he  was  not 
hurt  by  their  doing  so.  There  may  be  cases 
in  which  even  unintentional  damage  done  to 
a  licensee  by  actively  bringing  force  to  bear 
nx>on  his  person  will  stand  differently  from 
merely  passively  leaving  land  In  a  danger- 
ous condition.  But  something  more  must  be 
shown  than  that  trains  are  run  in  the  usual 
way  upon  a  railroad  where  the  place  does 
not  of  itself  give  warning  of  its  probable 
presence  and  where  he  Is  not  seen  until  it  is 
too  late." 

In  Bowler  v.  Padflc  Mills,  where  a  licensee 
was  mn  down  by  a  freight  train,  Knowlton, ' 
C.  J.,  giving  the  opinion  of  the  court  says: 
"The  measure  of  the  defendant's  duty  to  Che 
plaintiff  was  to  refrain  from  doing  him  an 
intentional  injury  and  from  wantonly  or 
recklessly  exposing  him  to  danger.  It  might 
use  the  street  [a  private  street  of  the  de- 
fendant over  which  by  its '  permission,  but 
not  by  its  invitation,  persons  passed]  and 
carry  on  its  business,  and  conduct  its  opera- 
tions as  it  choae^  so  long  as  it  did  not  trans- 
gress in  thla  particular." 

In  the  present  case,  even  if  It  be  assumed 
In  favor  of  the  plaintiff  that  the  accident 
occurred  while  the  engine  was  standing  on 
track  No.  3  near  the  "t'rafllc  way,"  It  appears 
upon  the  plaintlfTs  own  testimony  that  "It 
was  standing  there  alone,  no  cars  or  other 
engines  near  It"  It  does  not  appear  that 
there  were  near  the  engine  any  cars  to  be 
unloaded  or  loaded  from  the  traflSc  way.  It 
was  early  in  the  morning.  There  were  no 
people  near  the  engine.  The  plaintiff  was 
not  seen,  nor  could  he  be  seen  by  the  en- 
'glneer  standing  inside  the  dummy  engine,  un- 
til the  moment  he  was  stra(&  by  the  ashes. 
It  cannot  be  said  that  as  against  a  mere  li- 
censee the  engine  could  not  be  cleaned  any- 
where else  than  at  the  ash  heap,  nor  that 
cleaning  It  elsewhere  was  a  thing  so  unusual 
as  to  impose  upon  the  defendant  the  duty 
of  additional  or  different  care  for  his  pro- 
tection. The  defendant  at  least  in  its  own 
freight  yard  could  throw  its  ashes  where 
It  pleased,  so  long  as  it  refrained  from  doing 
the  licensee  an  intentional  injury  and  from 
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wantonly  or  recklessly  exposing  blm  to  dan- 
ger. 

It  la  a  close  qnestion  whether  the  act  of 
the  engineer  in  throwing  the  ashes  was  un- 
der the  clrcnmstances  even  lack  of  ordinary 
care,  bnt  assaming  as  we  do  that  the  evt- 
denoe  would  warrant  a  finding  for  the  plain- 
tiff on  that  issue  it  certainly  falls  far  short 
of  the  Intentionally  injurious  or  wanton  and 
reckless  act  which  the  plaintiff  must  show 
if  he  was  only  a  licensee.  Upon  the  evidence 
the  plaintiff  as  licensee  had  no  case,  and  the 
Jury  should  have  been  so  Instructed.  The 
right  of  the  defendant  to  such  an  instruc- 
tion la  fairly  raised  upon  the  record. 

The  decision  in  Corrlgan  v.  Union  Sugar 
Refinery,  98  Mass.  577.  96  Am.  Dec.  685, 
cited  l?  the  plaintiff  perhaps  may  stand  upon 
the  ground  of  Intentional  or  reckless  injuri- 
ous acts. 

Bxceptlona  sustained. 

(209  Maas.  182) 

POPE  et  al.  v.  POPE  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Norfolk.    June  22,  1911.) 

1.  Wills   (|  684*)— Tbcsts— Income— Rights 
OF  Benkficiabies. 

Under  Rey.  Laws,  c.  141,  |  24,  cestnis  que 
trust  to  whom  gifts  of  aaqual  mcome  are  made 
are  entitled  to  such  income  from  the  death  of 
the  testator. 

[EJd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {f  1814-1628;  Dec.  Dig.  |  664.*] 

2.  Wills  (|  807*)— Bequksts  im  Lieu  of  Dow- 

.  BR— PBEFEBBNCE  RIQET. 

A. widow,  taking  under  will  in  lieu  of  dow- 
er, is  entitled  to  receive  the  whole  amount  be- 
Sneathed  in  preference  to  other  legatees,  though 
tie  will  does  not  specifically  piovide  tliat  the 
gift  ia  in  lieu  of  dower. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  {  2103;   Dec.  Dig.  J  807.*] 

3.  Wills  (i  774*)— Legacies— Lapse. 

A  legacy  payable  on  the  legatee  reaching 
his  majority,  on  condition  that  testator  should 
not  then  be  alive,  lapsed  on  testator  surviving 
that  event. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1895;  Dec.  Dig.  $  774.*] 


4.  Wilis 


5*)  —  LBQACIBS  —  iHSUrFIOIBNT 


FtJNDS — Prorating 

If,  after  paying  adtninistration  expenses 
and  a  widow's  preferred  legacy,  insufficient  funds 
remain  to  pay  the  other  legacies  in  full,  they 
must  be  abated  pro  rata. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  S  2101;    Dec.  Dig.  {  805.*] 

5.  Wills    (|   471*)  —  Cowstsuctiok  —  Ikcon- 

SISTENT    PBOVISIORS. 

A  will  ^ve  each  of  several  children  as  they 
should  attain  their  majority  "an  annually  in- 
creasing income,  •  •  ♦  ^,000  a  year  at  the 
age  of  21  years,  with  an  increase  of  $1,000  a 
year  thereafter  for  ten  years.  For  instance,  a 
child  21  years  old  *  *  *  wiU  receive  $3,000 
*  *  *  and  so  on  till  at  the  age  of  thirty  years 
a  child  would  receive  the  maximum  income,  viz., 
$12,000."  BeHd,  that  the  latter  inconsistent 
provision  for  a  maximum  income  of  $12,000  con- 
trols the  first  provision,  which  would  make  the 
maximum  $13,000. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  989;  Dec.  Dig.  S  471.*] 


Case  Reserved  from  Supreme  Judicial 
Court,  Norfolk  County. 

Petition  by  Albert  L.  Pope  and  others, 
trnsteea,  against  Abby  Pope  audotbera.  Case 
reserved.    Decree  directed. 

Casey  ft  Jones  for  Adelaide  Ij.  Pope,  and 
others.  BoUis  R  Bailey,  guardian  ad  litem, 
for  Harold  L.  Pope  and  unborn  issue  of  all 
the  testator's  children.  Pierpont  L.  Stbck- 
pole,  for  respondents  Albert  Ia  Pope  and  otli- 
ers.    H.  B.  Warner,  for  Abby  Pope. 

HAMMOND,  J.  [1]  1.  ThMe  can  be  no 
doubt  that  cestuis  que  trust  to  whom  gifts  of 
annual  Income  are  made  are  entitled  to  sncb 
income  from  the  death  of  the  testator.  Rev. 
Laws,  c.  141,  f  24.  Indeed  nobody  at  the 
argument  before  us  contended,  nor  does  It 
appear  by  the  pleadings  or  otherwise  that 
any  of  the  parties  interested  ever  contend- 
ed, to  the  contrary. 

[2]  2.  "A  wife  cannot  be  deprived  of  h«r 
dower  e.Tcept  by  her  own  consent  There- 
fore, when  she  accepts  a  provision  in  her 
husband's  will  as  a  substitute  for  this  exist- 
ing legal  right,  the  law  regards  her  as  stand- 
ing in  the  light  of  a  purchaser  for  a  valu- 
able consideration,  and  entitled  to  receive 
the  whole  of  the-  sum  given  by  the  will 
•  •  •  in  preference  to  other  legatees, 
who,  being  only  objects  of  the  bounty  of  the 
testator  and  not  having  any  legal  claim  on 
his  estate,  are  regarded  as  volunteers,  and 
are  not  allowed  to  take  until  the  widow  has 
received  the  full  amount  of  the  bequest  to 
her."  Bfgelow,  0.  J.,  In  Pollard  v.  Pollard, 
1  Allen,  490,  491.  In  that  case  the  will  ex- 
pressly stated  that  the  bequest  was  in  lieu 
of  dower.  But  the  same  principle  is  appli- 
cable where  the  widow  loses  her  dower  by 
not  waiving  the  provisions  of  the  will  even 
though  the  will  does  not  specifically  provide 
that  the  gift  is  In  lieu  of  dower.  Under  our 
statutes,  if  the  widow  does  not  waive  the 
provisions  of  the  will  she  loses  her  right  of 
dower  unless  it  plainly  appears  by  the  will 
that  the  testator  intended  such  provisions 
in  addition  to  dower.  If  she  foregoes  the 
right  to  dower  therefore,  she  takes  the  legacy 
in  the  character  of  a  purchaser  for  valuable 
consideration  and  Is  entitled  to  a  preferenca 
Towle  V.  Swasey,  106  Mass.  100;  Richard- 
son V.  Hall,  124  Mass.  228,  234;  Borden  v. 
Jenks,  140  Mass.  562,  6  N.  E.  623,  54  Xm. 
Rep.  507.  It  is  suggested  by  the  guardian 
ad  litem  of  c^t'ain  persons  interested  tbat 
the  other  provisions  in  the  body  of  the  will 
may  well  be. taken  as  equivalent  to  a  rea- 
sonable provision  in  lieu  of  dower.  But  tbat 
position  is  untenable.  There  is  nothing  la 
the  will  to  show  that  any  one  beqnest  was 
Intended  to  be  In  lieu  of  dower  rather  than 
anothei'.  Moreover,  as  said  by  Devens,  J., 
in  Borden  v.  Jenks,  ubl  supra  (140  Maas. 
564,  5  N.  E.  625,  54  Am.  Rep.  607),  "Whether 
the  provision  be  more  or  less  so  far  as  tbe 
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testator,  the  widow,  and  all  pure  benefi- 
ciaries under  the  will  are  concerned,  It  is 
the  right  of  the  testator  to  affix  what  con- 
sideration he  pleases  .for  the  relinqnlshment 
of  dower,  and  for  the  widow  to  acxept  or 
reject  It."  The  second  question  most  be 
answered  In  the  affirmative. 

[S]  S.  The  third  question  must  be  answer- 
ed in  the  negative.  The  condition  upon 
which  the  $5,000  was  to  be  paid  to  Ralph 
Under  Pope  npon  his  arriving  at  21  years  of 
age  was  that  the  testator  should  not  then 
foe  living.  When  Ralph  arrived  at  that  age 
the  testator  was  living.  The  legacy  never 
became  payable  nor  can  It  ever  be. 

[4]  4.  "If  the  income  of  the  trust  estate* 
after  having  paid  all  administrative  expens- 
es, is  Insufficient  to  make  aU  the  payments 
which  the  testator  provided  In  his  codicil 
should  be  made  from  ancb  Income,"  then  the 
legacy  to  the  widow,  for  reasons  hereinbe- 
fore stafed,  Is  preferred  and  is  entitled  to  be 
paid  In  fuil,  and  the  other  legacies  are  to 
be  abated  pro  rata.  No  direction  as  to  the 
legacy  for  the  education  and  support  of 
Ralph  Llnder  Pope  while  a  hiinor  arises 
because,  as  before  stated,  he  was  21  years 
of  age  before  the  testator  died. 

5.  Although  the  record  does  not  show  that 
the  Income  of  the  trust  fund  Is  Insufficient  to 
meet  the  demands  upon  It,  yet  It  was  stated 
at  the  argument  and  all  parties  agreed  that 
there  was  such  Insufficiency.  The  question  Is 
not  therefore  before  the  trustees  and  may 
never  be  before  them.  For  this  reason  we 
have  no  occasion  to  consider  It. 

[6]  6.  The  sixth  question  calls  for  an  In- 
terpretation of  the  following  paragraph  (f) 
In  what  is  marked  as  article  "Eighth"  in 
the  codicil.  "To  each  of  my  surviving  chil- 
dren who  shall  be  of  age  at  the  time  of  my 
decease,  and  to  any  child  of  mine  who  shall 
be  a  minor  at  the  time  of  my  decease  when 
he  shall  attain  his  majority,  an  annually  In- 
creasing income,  the  amount  of  which  shall 
be  dependent  upon  the  age  of  such  child, 
and  shall  be  determined  as  follows,  to  wit: 
Three  thousand  dollars  ($3,000)  a  year  at 
the  age  of  twenty-one  years,  with  an  in- 
crease of  one  thousand  ($1,000)  a  year  there- 
after for  ten  (10)  years.  For  Instance,  a 
child  who  shall  be  twenty-one  (21)  years  old 
at  the  time  of  my  decease  will  receive  an 
Income  at  the  rate  of  three  thousand  dollars 
($3,000)  a  year,  at  the  age  of  twenty-two 
(22)  four  thousand  dollars  ($4,000)  a  year, 
and  so  on,  till  at  the  age  of  thirty  (30)  years 
a  child  would  receive  the  maximum  income, 
viz.,  twelve  thousand  dollars  ($12,000)  a 
year." 

What  does  this  paragraph  meant  It  to 
argued  on  the  one  hand  that  the  clause  ex- 
pressly says  thaf  the  legatee  at  21  years 
of  age  shall  have  $3,000  a  year  with  an 
Increase  of  $1,000  a  year  thereafter  for  ten 
years,  and  that  the  only  possible  meaning 
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of  this  is  that  to  the  $3,000  Is  to  be  added 
$1,000  ten  times, .  and  hence  the  maximum 
Is  $13,000,  and  that  the  ten  years  does  not 
expire  until  the  thirty-first  birthday  is  reach- 
ed, and  that  this  plain  meaning  of  the  lan- 
guage is  to  stand  notwithstanding  the  sub- 
sequent language  In  which  it  is  claimed  that 
the  testator,  made  an  arithmetical  mistake. 
It  Is  argued  on-the  other  hand  that  the  Illus- 
tration shows  the  maximum  limit  which  the 
testator  intended  to  fix  to  the  legacy,  namely, 
$12,000,  and  that  the  time  for  stopping  the 
increase  would  be  upon  the  thirtieth  birth- 
day and  that  the  mistake  If  any.  Is  In  the 
first  clause  and  not  tn  the  second. 

It  Is  plain  th(kt  there  la  a  blunder  some- 
where. The  clauses  are  Irreconcilable  If 
each  is  to  be  literally  interpreted  as  it  reads. 
Which  shall  yield?  It  is  to  be  noted  that  this 
is  not  a  case  where  the  inconsistent  clauses 
are  independent  statements  having  no  relation 
to  each  other.  On  the  contrary  it  Is  a  case 
where  the  second  daus'e  Is  explanatory  of 
the  first,  or  In  other  words  the  second  clause 
Is  the  testator's  own  statement  of  what  he 
means  by  the  first  In  that  ejsplanatlon  of 
bis  meaning  he  describes  $12,000  as  the  max- 
imum limit  of  the  bequest  and  30  years  as 
thie  age  at  which  the  Increase  shall  stop. 
In  the  first  clause  he  expressly  states  the 
minimum,  in  the  second  he  expressly  states 
the  maximum;  in  the  first  the  age  at  which 
the  legacy  shall  begin,  in  the  second  that  at 
which  the  increase  shall  stop.  The  second 
clause  states  In  the  testator's  own  language 
the  result  he  supposed  he  had  reached  by 
the  first,  and  evidently  the  result  he  Intend- 
ed to  reach,  while  the  first  clause  describes 
the  manner  of  reaching  it.  It  seems  to  us. 
more  probable  that  the  Inconsistency  Is  due 
rather  to  an  Inaccuracy  in  stating  the  de- 
tails of  the  method  of  reaching  the  result 
than  In  the  express  statement  of  the  resnlt 
Itself.  The  rule  of  interpretation  is  some- 
what analogous  to  that  which  la  applied  In 
the  matter  of  description  of  land,  where  dis- 
tance and  direction  must  yield  to  monu- 
ments. The  resnlt  Is  that  the  first  clause  so 
far  as  inconsistent  with  the  second  must 
yield.  The  maximum  la  $12,000  and  80  la 
the  age  beyond  which  there  is  no  increase. 

7.  There  being  no  excess  of  Income  there 
is  no  occasion  to  consider  either  the  seventh 
or  eighth  questions. 

8.  It  appearing  by  reference  to  the  facta 
stated  in  the  bill  of  th*  executors  for  instruc- 
tions, which  by  the  terms  of  the  report  may  so 
far  as  material  be  regarded  as  a  part  of  this 
case,  that  the  stock  referred  to  In  the  ninth 
question  is  not  In  the  hands  of  the  trastees 
nor  obtainable  tn  the  market,  this  question 
is  not  answered. 

There  is  to  be  a  decree  in  accordance  with 
the  terms  of  this  opinion,  and  It  la 
So  ordered. 
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In  re  DB  LAS  GASAS  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Jane  21,  1911.) 

1.  Municipal  CosposATioiira  (§  881*)— Pabks 
— Cost— Apportionment. 

Commissioners  appointed  under  St.  1899, 
c.  419,  to  apportion  among  cities  constituting 
the  metropolitan  park  district  payments  re- 
quired to  reimburse  the  commonwealth  for  the 
cost  and  maintenance  of  parks,  etc.,  have  a  wide 
judicial  discretion  in  making  the  apportion- 
ment. 

[Ed.  Note.— For  other  cases,  see  Monicipal 
Corporations,  Dec.  Dig.  {  881.*] 

2,  Municipal  Cobpobations  (j  881*)— Pabks 
— Cost- Appobtionment. 

Commissioners  appointed  under  St  1899, 
c.  419,  to  apportion  among  cities  constituting 
the  metropolitan  park  district  payments  requir 
ed  to  reimburse  the  commonwealth  for  the  cost 
and  maintenance  of  parks,  etc.,  act  within  their 
power  in  making  the  apportionment  according 
to  benefits. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  |  881.*] 

S.  Municipal  Cobpobations  (|  881*)— Cost 
—Appobtionment— Tempobabt  Bbidges. 
Commissioners  appointed  under  St.  1S99,  c 
419,  to  apportion  among  cities  constituting  the 
metropolitan  park  district  payments  required  to 
reimburse  the  commonwealth  for  the  cost  and 
maintenance  of  parks,  etc.,  properly  included  as 
part  of  the  cost  of  removing  a  bridge  and  con- 
structing a  new  one,  the  expense  of  a  temporary 
bridge  us^  during  the  construction. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  {  881.*] 

Appeal  from  Sapreme  Judicial  Court,  Suf- 
folk County. 

Petition  by  William  B.  De  Las  Casas  and 
others,  CommlsslonerB  under  St  1899,  c,  419. 
From  a  decree,  the  cities  of  Boston  and  Cam- 
bridge appeal.     Affirnied. 

6.  A.  Flynn,  for  appellant  City  of  Boston. 
J.  F.  Aylward,  City  Sol.,  for  appellant  City 
of  Cambridg&  J.  M.  Swift,  Atty.  Gen.,  and 
A.  Marshall,  Asst  Atty.  Gen.,  for  appellees. 

RU60,  J.  This  la  an  appeal  by  the  city 
of  Boston  and  by  the  dty  of  Cambridge  from 
a  decree  accepting  the  award  of  commission- 
ers appointed  to  determine  the  aH>ortlon- 
ment  among  the  cities  and  towns  constitut- 
ing the  metropolitan  park  district  of  the  an- 
nual payments  required  to  reimburse  the 
commonwealth  for  the  cost  and  maintenance 
of  the  metropolitan  parks  and  the  Charles 
river  basin.  In  substance,  the  ground  of  ob- 
jection by  the  city  of  Boston  ts  that  the  com- 
missioners have  not  proceeded  according  to 
the  terms  of  the  statutes  In  apportioning  the 
annual  contributions  toward  the  cost  and  to- 
ward the  maintenance  of  the  Charles  river 
basin,  while  the  city  of  Cambridge  objects 
upon  the  additional  ground  that  they  have 
wrongfully  apportioned  the  expense  of  a 
temporary  bridge.  These  objections  depend 
upon  certain  statutes,  which  it  becomes  nec- 
essary to  examine  in  detail.  The  commis- 
sioners were  required  by  St.  1899,  c.  419,  H 


1,  2,  to  "in  siicb  manner  as  they  deem  just 
and  equitable  determine  and  make  award  of 
the  proportions  in  which  each  of  the  cities  and 
towns  of  the  said  district  shall  annually  pay 
money  into  the  treasury  of  the  commonwealth 
•  •  •  to  provide  the  amount  •  •  • 
estimated  •  •  •  to  meet  the  Interest  and 
sinking  fund  requirements  of  the  appropria- 
tions and  loans  authorized"  for  the  general 
metropolitan  park  system  (St.  1893,  c.  407), 
for  the  construction  of  roadways  and  boule- 
rards  (St  1894,  c.  288),  for  the  Revere  beach 
reservation  (St.  1895,  c.  305),  and  for  the 
Nantasket  beach  reservation  (St  1899,  c.  464, 
S  4),  "and  the  amount  required  to  meet  the 
expenses  *  *  *  of  said  board  of  metro- 
politan park  commissioners  and  of  the  care, 
maintenance  and  operation  *  *  *  of  the 
parks,  reservations,  boulevards  and  other 
works  acquired,  cared  for  and  controlled  by 
said  board.  *  •  • "  St  1903,  c.  465,  cre- 
ated the  Charles  river  basin  commission  and 
(barged  it  with  the  duty  of  constructing  a 
dam  near  the  mouth  of  the  Charles  river  and 
other  extensive  public  Improvements.  Upon 
completion,  these  public  improvements  were 
to  be  placed  under  the  control  and  manage- 
ment of  the  metropolitan  park  commission. 
Section  9  of  this  act  as  amended  by  St.  1906, 
c  402,  S  2,  imposed  upon  the  commissioners, 
whose  report  is  here  In  question,  duties  as 
to  the  expenses  incurred  by  the  Charles  rlver 
basln  commission  and  the  maintenance  of 
the  Charles  river  basin  In  this  language: 
"The  commissioners  •  *  *  in  apportion- 
ing the  expense  of  maintaining  the  metro- 
politan park  system  shall  Include  as  a  part 
thereof  the  expense  of  maintenance"  of  the 
Charles  river  basin,  ''shall  also  determine  as 
they  shall  deem  just  and  equitable  what  por- 
tion of  the  total  amount  expended  for  the 
construction"  of  the  Charles  river  basin 
'^shall  be  apportioned  to  the  cities  of  Boston 
and  Cambridge  as  the  cost  of  the  removal  of 
Cralgie  bridge  and  the  construction  of  a  suit- 
able bridge  in  place  thereof,  and  the  remain- 
der shall  be  considered  and  treated  as  part 
of  the  cost  of  construction  of  the  metropol- 
itan park  system ;  and  shall  also  determine 
as  they  shall  deem  just  and  equitable  what 
portion  of  the  total  amount  expended  for 
the  cost  of  construction  of  the  marginal  con- 
duit on  the  south  side  of  the  basin  and  of 
the  embankment  and  park,  provided  for  by 
this  act,  shall  be  apportioned  to  the  city  of 
Boston  as  the  cost  of  the  construction  of  said 
embankment  and  park  and  wtiat  portion 
shall  be  fixed  as  the  cost  of  said  marginal 
conduit  The  cost  of  the  construction  of  said 
embankment  and  park  as  so  apportioned 
shall  be  repaid  to  the  commonwealth  by  the 
city  of  Boston.    •    •    • " 

The  commissioners  made  five  different  ta- 
bles of  apportionment  They  apportioned, 
first  the  cost  and  maintenance  of  the  met- 
ropolitan parks,  exclusive  of  the  Nantasket 
beach  reservation  and  the  Charles  river  ba- 
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■In,  according  to  percentages  made  up  of  a 
combination  of  Taluatlon  and  population  and 
a  partial  exclusion  of  certain  towns  located 
upon  the  fringe  of  the  district;  second,  the 
expense  and  maintenance  of  boulevards  ac- 
cording to  percentages  based  upon  a  com- 
bination of  valuation  and  length  of  boule- 
vard in  the  several  municipalities ;  third,  the 
Nantasket  beach  reservation  expense  and 
maintenance  upon  all  the  cities  and  towns 
including  Cohasset  by  a  percentage  based  up- 
on valuation ;  fourth,  the  expense  of  the  con- 
stmction  of  the  Charles  river  basin  (after 
deducting  the  cost  of  Cralgie  bridge  and  the 
I  embankment  and  park  as  required  by  the 
statute)  by  assessing  BO  per  cent,  of  the  cost 
of  dredging  and  other  improvements  in  Broad 
and  Lechmere  canals  upon  the  city  of  Cam- 
bridge, on  the  ground  that  they  found  that 
that  particular  part  of  the  Charles  river  ba- 
sin work  resulted  In  special  and  peculiar 
benefit  to  the  dty  of  Cambridse ;  by  assess- 
ing 16%  per  cent,  of  the  amount  expended  for 
the  Boston  marginal  conduit  upon  the  dty 
of  Boston  and  the  same  percentage  of  the  ex- 
pense of  the  Cambridge  marginal  conduit 
upon  the  dty  of  Cambridge,  on  the  ground 
that  they  found  that  the  construction  of 
these  two  conduits  had  conferred  a  special 
advantage  upon  the  city  in  which  each  was 
located,  and  the  balance,  after  these  deduc- 
tions, upon  the  cities  and  towns  of  the  met- 
ropolitan park  district  In  proportion  to  valu- 
ation; fifth,  the  expense  of  maintaining  the 
Charles  river  basin  in  accordance  with  the 
same  principles  after  making  the  necessary 
deductions.  The  first  three  of  these  deter- 
minations are  not  attacked,  but  the  broad  ob- 
jection is  made  to  the  findings  touching  the 
Charles  river  basin  that,  having  made  the 
deductions  for  the  Cralgie  bridge  and  the 
embankment  and  park  required  by  the  stat- 
ute, the  contmlssioners  had  no  authority  to 
apportion  the  balance  either  of  expense  of 
construction  or  of  maintenance  in  any  other 
way  than  that  In  which  the  general  expenses 
of  the  metropolitan  park  system  were  ap- 
portioned. This  contention  is  based  upon  the 
language  of  the  statute  above  quoted  that 
the  remainder  "shall.be  considered  and  treat- 
ed as  part  of  the  cost  of  construction  of  the 
metropolitan  park  system."' 

t1]  The  governing  principles  by  which  ac- 
tions and  reports  of  commissioners  like  these 
are  to  be  treated  have  been  elaborated  sev- 
eral times,  and  it  is  not  necessary  to  go  over 
the  ground  again.  .  Kingman,  Petitioner,  153 
Mass.  566,  27  N.  B.  778,  12  L.  R.  A.  417; 
8.  c,  156  Mass.  361,  30  N.  E.  820;  Kingman, 
Petitioner,  170  Mass.  112,  48  N.  E.  1075; 
Adams,  Petitioner,  165  Mass.  497,  43  N.  B. 
6SZ;  De  Las  Casas,  Petitioner,  178  Mass.  213, 
69  N.  E.  664;  8.  a,  180  Mass.  471,  62  N.  E 
738.  Summarily  stated,  they  are  that  the 
commissioners  are  clothed  with  a  wide  dis- 
cretion as  to  the  considerations  which  should 
guide  them  in  making  the  apportiooment.  It 
is  to  be  made  In  such  a  manner  as  they  may 


deem  Just  and  equltalile.  Their  reasonable 
determination  and  not  that  of  the  court  i» 
to  prevail.  It  Is  conceivable  that  cases  might- 
arise  where  such  a  gross  miscalculation,  or 
mistake  as  to  facts  or  law,  might  liave  been 
made,  as  would  require  the  rejection  of  the 
award.  The  discretion  of  the  commissioners 
is  not  arbitrary  or  dictatorial,  but  JudiciaL 
The  court  is  required  to  pass  upon  the  re- 
port, and  hence  the  general  grounds  of  their 
Judgment  must  be  submitted  as  a  part  of 
their  report,  but  the  court  would  be  slow 
to  disturb  an  award  except  in  the  event  of 
its  appearing  "extravagant  and  unreasona- 
ble," or  based  upon  an  unsound  interpreta- 
tion of  the  statutes,  or  an  erroneous  view  of 
the  law.  So  long  as  they  proceed  with- 
in their  powers,  and  act  reasonably  and  vio- 
late no  constitutional  guaranty,  their  deter- 
mination will  not  be  disturbed. 

[2]  The  basis  of  the  decision  of  these  com- 
missioners is  set  out  at  length  in  their  re- 
port. They  have  endeavored  to  proceed  ac- 
cording to  the  principles  which  would  gov- 
ern the  assessment  of  betterments  for  a  pub- 
lic improvement  upon  individuals  within  the 
limitations  of  the  Constitution.  They  have 
undertaken  to  ascertain  the  extent  of  the 
special  benefits  which  have  accrued  to  the 
cities  adjacent  to  the  Charles  river  basin 
and  to  make  apportionment  of  expense  In 
proportion  to  this  special  benefit  before  pro-, 
ceeding  to  make  the  general  assessment. 
This  principle  is  equitable  and  rational,  and 
nothing  appears  upon  the  face  of  the  report 
to  Indicate  that  the  commissioners  have  fail- 
ed to  accomplish  in  this  regard  that  which 
they  set  out  to  do.  It  has  not  been  and 
could  not  be  contended  successfully  that  this 
method  of  dividing  the  expense  of  a  public 
Improvement  among  cities  and  towns  was 
unconstitutional.  The  limits  of  the  consti- 
tutional powers  of  the  Legislature  to  placs 
audi  burdens  upon  municipalities  has  never 
been  ^termined.  It  is  not  necessary  to  fix 
them  in  this  opinion.  If  the  same  principles 
are  applied  to  such  subdivisions  of  govern- 
ment as  could  be  constitutionally  applied  to 
individuals,  there  is  no  Just  ground  for  com- 
plaint. This  is  plainly  implied  by  what  Is 
said  in  180  Mass.  at  page  475,  62  N.  E.  738. 

The  particular  ground  of  attack  however, 
is  that  the  terms  of  the  statute  do  not  per- 
mit the  commissioners  to  proceed  in  the  way 
in  which  they  have  proceeded,  and  that  they 
have  no  authority  to  apportion  the  ttalancs 
of  the  Charles  river  basin  expenses  accord- 
ing to  any  other  percentage  than  that  em- 
ployed for  the  entire  district.  The  language 
of  the  statute  relied  upon  when  considered 
in  connection  with  the  other  statutes  govern- 
ing the  ntetropolltan  parks  does  not  requirs 
so  narrow  a  coDstruction.  The  statutes  un- 
der which  the  several  departments  of  the 
metropolitan  park  system  have  grown  up 
have  some  tendency  to  Indicate  a  natural 
classification  of  its  financial  burdens.  The 
parks  as  a  whole  constitute  one  division,  al- 
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though  the  anthorltsr  by  which  they  have 
been  acquired  is  to  be  found  In  aacceealTe 
enactments.  The  expense  of  the  Nantasket 
beach  reservation  Is  Imposed  by  the  act  of 
the  Legislature  upon  a  territorial  unit  difTer- 
Ing  by  the  additlcoi  of  one  town  from  the 
metropolitan  park  district  as  constituted  for 
other  purposes.  The  construction  and  main- 
tenance of  boulevards  has  been  found  by  this 
and  preceding  commissioners  to  stand  upon 
a  different  footing  as  to  equitable  appor- 
tionment of  expense,  than  the  general  park 
system.  A  special  apportionment  of  the 
boulevard  expense  based  In  fact  upon  bene- 
fits conferred  upon  particular  cities  and 
towns  was  upheld  In  180  Mass.  471,  62  N. 
£}.  738.  The  Legislature  Itself  has  treated 
the  Charles  river  basin  as  a  somewhat  dis- 
tinct entity,  having  reposed  the  responsibility 
for  Its  acquirement  and  construction  in  an 
Independent  commission,  and  required  it  to 
be  tamed  over  as  a  finished  public  Improve- 
ment to  the  care  of  the  metropolitan  parX 
commission.  The  Cambridge  and  Boston 
marginal  conduits  and  the  Broad  and  Lech- 
mere  canals  seem  to  distinguish  it  by  the 
peculiar  character  of  the  work  upon  them 
from  the  general  characteristics  inherent  in 
park  systems.  These  considerations  point  to 
tlHi  conclusion  that  the  Legislature  did  not 
Intend  to  limit  the  power  of  the  commission- 
ers in  determining  how  the  expense  of  the 
Charles  river  basin  should  be  borne  to  the 
same  principle  of  apportionment  followed  as 
to  the  general  metropolitan  park  expenses. 
In  De  Las  Casas,  Petitioner,  180  Mass.  471, 
62  N.  E.  738,  the  conrt  approved  a  classiflca- 
tloa  of  towns  upon  which  varying  perceutag- 
es  of  expense  of  the  general  metropolitan 
parks  were  placed.  The  principle  in  the 
present  case  is  not  different  in  its  essence. 
Instead  of  classifying  the  municipalities  of 
which  the  district  Is  made  np,  the  general 
park  system  is  divided  into  the  several  clas- 
sifications of  Charles  river  basin,  boulevards, 
Nantasket  beach,  and  the  general  metropoli- 
tan parks,  and  the  burden  of  these  several 
classes  is  apportioned  in  different  percentag- 
es among  the  several  municipalities  accord- 
ing to  a  principle  which  the  commissioners 
assert  to  be  found  upon  the  evidence  before 
them  to  be  in  part  in  proportion  to  bene- 
fits, and  to  be  Just  and  equitable.  There  Is 
nothing  to  show,  and  it  is  not  claimed,  that 
this  is  an  extravagant  or  unreasonable  ap- 
portionment, ^o  objection  in  law  appears 
to  it  as  not  in  conformity  with  the  statute. 
[3]  The  city  of  Cambridge  objects  further 
to  the  confirmation  of  the  report  on  the 
ground  that  the  commissioners  have  improp- 
erly Included  as  a  part  of  "the  cost  of  the 
removal  of  the  Cralgle  bridge  and  the  con- 
struction ot  a  suitable  bridge  in  place  there- 
of the  expense  of  a  temporary  bridge  used 
during  the  period  of  ponstrnctlon.  The  main 
principle  followed  by  the  Legislature  respect- 


ing the  expenses  incurred  as  a  part  of  this 
public  undertaking  Is  that  so  far  as  they 
relate  to  the  accommodation  of  public  travel 
between  Cambridge  and  Boston  they  shoald 
be  borne  by  these  two  dtles.  It  Is  a  part 
of  the  necessities  of  public  travel  that  tem- 
porary provision  for  it  be  made  during 
the  work  of  construction.  It  is  a  fair  im- 
plication, from  the  tenor  of  the  statute,  that 
the  expense  of  this  temporary  provision 
should  be  borne  in  the  same  way  as  the  ex- 
pense for  the  permanent  accommodation  of 
the  traveling  public.  8ucb  exi>en6e  bears  a 
more  intimate  connection  with  tiiat  branch 
of  the  work  required  by  the  statute  than 
with  the  general  metropolitan  park  system. 
The  argument  drawn  from  the  fact  that 
special  authority  for  the  construction  of  the 
temporary  bridge  was  Incorporated  In  sec- 
tion 8,  c.  467,  St  1898,  is  of  slight  conse- 
quence. Such  authority  probably  woul^  be 
Inferred  from  the  general  scope  of  the  work. 
Very  many  statutes  where  presumably  tem-- 
porary  provision  for  travelers  was  required 
have  made  no  mention  of  it.  See  for  ex- 
ample St.  1900,  c.  456;  St  1901,  c.  491;  St 
1896,  c.  483;  St  1903,  c.  441;  St  1903,  C. 
391.  No  error  of  law  appears  in  the  award 
of  the  commlssfoners  In  this  regard. 
Decree  affirmed. 


(209  Mass.  3M) 

COMMONWEALTH  v.  PHELPS. 

(Supreme   Judicial   Court   of   Massachuaetta. 
Franklin.     June  21,   1911.) 

1.  Arbbst  (i  63*)— WrrHotrr  Wabbawt. 

An  officer'  can  aircst  without  a  warrant  on 
reasonable  Kroundg  for  suspecting  that  a  felony 
has  been  committed. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  §1  145-156;    Dec  IMg.  $  63.*] 

2.  Criminai.  Law  (I  783V4*)— Instructions. 

In  a  trial  for  killing  an  officer  who  sought 
to  arrest  accused  for  an  offense,  on  the  district 
attorney  withdrawing  his  contention  that  audi 
offense  was  a  felony,  an  instruction  that  the 
jury  "may"  disregard  all  evidence  concerning 
such  offense  was  not  erroneous  for  using  the 
word  "may"  instead  of  "must";  the  objection 
not  having  been  taken  at  the  trial,  and  it  ap- 
pearing that  the  juiy  must  have  understood  that 
they  were  required  to  disregard  the  evidence. 

[Bd.  Note. — For  other  coses,  see  Criminal 
Law,  Cent  Dig.  {{  1872-1876;  Dec  Dig.  i 
783%.*]. 

3.  HoMiciDK    (S    184*)— EvroEwcs— Dbclara- 
TiONs  BT  Thtbd  Persons. 

In  a  trial  for  killing  a  deputy^  sherifF  while 
he  attempted  to  arrest  accused  without  a  war- 
rant, the  state  coold  show  the  facts  concerning 
the  offense  for  which  the  arrest  was  sought  to 
be  made,  as  communicated  to  decedent  by  tele- 
phone 1^  an  eyewitness  to  such  offense. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  %  388;    Dec  Dig.  S  184.»] 

4.  Arrest  ({  68*)  — Bioht  to  Bbkak  Ofeh 
Doors. 

An  officer  who  has  the  right  to  arrest  with- 
out a  warrant,  because  he  suspects  on  reasMi- 
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able  grounds  that  defendant  has  committed  a 
felony,  has  a  right  to  break  open  doors. 

[Eld.  Note.— For  other  cases,  see  Ararest,  Cent 
Dig.  S  1S9;  Dec.  Dig.  {  68.*] 
&  Homicide  (|  242*)— Abbebt  Withoijt  Wab- 

BANT  —  Suspicion  —  Felony  —  Reasona- 

BLEi^ESB— Evidence— SuFTiciENCY. 

In  a  trial  for  killing  a  deputy  sheTifF  while 
he  was  attempting  to  arrest  accused  withont  a 
warrant,  evidence  held  to  warrant  a  finding  that 
decedent  had  reasonable  ground  to  suspect  that 
accused  had  committed  a  felony. 

[Ed.   Note.— For  other  cases,   aee  Homidde, 
Dec  Dig.  f  242.*] 

6.  Arbest  (J  63*>-Wjthout  Wabbawt— Right 
TO  Make. 

As  affecting  an  officer's  ri^ht  to  arrest 
without  a  warrant,  It  is  unnecessary  that  in- 
formation indncing  him  to  suspect  that  a  fel- 
ony has  been  committed  should  in  terms  show 
that  fact;  it  being  enough  that  the  communica- 
tion in  its  popular  sense  would  import  such  a 
charge. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent. 
Dig.  iS  145-156;   Dec.  Dig.  I  63.*] 

7.  Seabchis   and   Skizttbes   (I  7*)  — Abbest 

■WlTHODT  WABRAHT— CONSTITOTIOHAL  LAW. 

An  arrest  without  a  warrant  does  not  con- 
travene Const,  pt.  1,  art  14,  regulating  right  of 
search  and  seizure. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Beizures,  Cent  IMg.  |  5;   Dec.  Dig.  i  7.*] 
&  Homicide  (|  298*)— BIdbdeb— iNSTBnctiows. 

In  a  trial  for  killing  a  deputy  sheriff  while 
he  was  attempting  to  arrest  accused,  it  was 
proper  to  instruct  that  decedent  could  take  all 
measures  reasonably  necessary  to  effect  the  ar- 
rest, if  he  had  the  right  to  arrest  without  a 
warrant;  that  be  could  summon  others  to  as- 
sist him,  if  he  nsed  reasonable  judgment  and  no 
unnecessary  violence;  that  what  would  be  rea- 
sonable procedure  on  his  part  depended  upon 
the  surrounding  facts,  etc. 

[Ed.   Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  i  612;  Dec.  Dig.  f  298.*] 

9.  homi«ide  (s  20*)— mubdkb  in  the  fibbt 
Degree— Malice. 

If  accused,  without  warning  an  officer  to 
desist  from  attempting  to  arrest  him,  in  cool 
blood,  and  with  express  malice,  intentionally 
killed  the  officer,  accused  is  guilty  of  murder, 
though  the  officer  acted  unlawfully  in  attempt- 
ing to  arrest  without  a  warrant 

IE5d.   Note.— For  other  cases,    see    Homicide, 
Cent  Dig.  K  38,  34j   Dec.  Dig.  f  20.*] 

10.  Criminai,  Law  (|  415*)- Bvidbnc»-Dbc- 
larationb  by  decedent. 

In  a  trial  for  killing  a  deputy  sheriff  while 
attempting  to  arrest  accused  without  a  warrant, 
the  commonwealth  could  show  that  before  at- 
tempting the  arrest  the  officer  stated  that  accus- 
ed was  "at  it  again,"  to  show  the  state  of  the 
officer's  mind  as  to  whether  he  in  tact  suspect- 
ed accused  had  committed  a  felony. 

[Ed.    Note.— For    other    cases,    see    Criminal 
Law,  Cent.  Dig.  S§  937-949;   Dec.  Dig.  §  415.*] 

11.  Witnesses  (S  24S*)— Testimont— Respow- 

BIVENBS8  to   QUESTION. 

Where,  in  a  trial  for  killing  a  deputy  sher- 
iff while  atteiflptiiig  to  arrest  accused,  a  member 
of  decedent's  posse  testified  that  he  went  to  the 
front  door  of  accused's  house  in  response  to  a 
statement  by  decedent  that  "tbe  rest  of  ns  will 
go"  there,  and  witness  was  then  asked  if  that 
was  the  only  invitation  he  had,  it  was  not  er- 
ror to  refuse  to  strike  his  answer,  as  being  not 
lesponsive,  that  decedent  swore  the  posse  In 
on  their  way  to  the  honse. 

[Ed.   Note.— For  other   cases,   see  Witnessee, 
Cent  Dig.  li  861-863;   Dec.  Dig.  |  248.*] 


12.  Arrest  (J  63*)- Withotti  Wabbant— Jos- 

TinCATlON. 

Where  a  danssrons  wound  is  inflicted, 
which  afterwards  proves  fatal,  a  peace  officer 
need  not  wait  to  ascertain  whether  the  Injured 
person  dies,  and  if,  as  a  reasonable  man,  he  has 
a  suspicion  and  probable  cause  to  believe  that 
tbe  wound  is  such  that  a  felony  was  likely  to 
result  from  it  through  the  injured  person's 
death,  he  may  be  found  to  have  had  reasonable 
cause  to  believe  that  a  felony  had  been  commit- 
ted, as  affecting  his  right  to  arrest  the  offender 
without  a  warrant 

[Ed.  Note.— For  other  cases,  see  Arrest,  Cent 
Dig.  IS  145-156;   Dec.  Dig.  {  63.*] 

18.  Abbest  (i  63*)- Withottt  Wabbawt— Sus- 
picion or  FELONY- Evidence— SuEFiciENCT. 
That  a  deputy  sheriff  had  been  told  that  a 
doctor  stated  that  a  wound  inflicted  by  accused 
upon  another  was  3  to  8^  inches  dpep  by  1^ 
inches  wide,  that  it  affected  breathing  some,  but 
that  the  doctor  thought  the  injured  person 
would  recover,  warranted  the  officer  in  suspect- 
ing that  the  wound  was  likely  to  eanse  death,  as 
affecting  bis  right  to  arrest  accused  withont  a 
warrant 

[Ed.  Note. — For  other  cases,  see  Arrest  Gent 
Dig.  §§  145-156;  Dec.  Dig.  {  63.*] 

14.  Cbiuinal  Law  ()I  696*)- Evidence. 

In  a  trial  for  killing  a  deputy  sheriff  while 
he  attempted  to  arrest  accused  without  a  war- 
rant for  an  assault,  it  was  not  error  to  refuse 
to  strike  all  evidence  concerning  tbe  assault, 
except  so  far  as  the  facts  appeared  to  have  been 
communicated  to  decedent,  where  the  evidence 
warranted  a  finding  that  the  assault  was  feloni- 
ous, and  tbe  request  was  not  renewed  after  the 
district  attorney  elected  not  to  Insist  that  tbe 
assault  was  felonious. 

[EJd.    Note.— For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  |  696.*]  . 

15.  Homicide  (§  142*)— Mubdeb— Evidence. 

In  a  trial  for  murdering  decedent  while  at- 
tempting to  arrest  accused,  it  was  proper  to 
show  that  decedent  was  a  deputy  sheriff,  though 
the  indictment  did  not  state  that  fact. 

[Ed.   Note. — For  other  cases,   see   Homicide, 
Dec.  Dig.  i  142.*] 

16.  Criminal   Law   (f   656*)  —  Conduct   of 

Trial  Judob. 

In  a  trial  for  killing  a  deputy  sheriff  while 
he  attempted  to  arrest  accused,  it  was  not  im- 
proper for  the  trial  judge,  in  the  course  of  a  dis- 
cussion as  to  the  admissibility;  of  evidence,  to 
say,  "I  assume  the  connection  is  being  evidence 
that  be  was  called  by  telephone  call,  evidence 
that  very  soon  after  receiving  the  call  he  went, 
and  the  argument  to  the  jury  is  that  he  went 
in  obedience  to  the  call,  and  as  deputy  sheriff," 
and  on  defendant  excepting  to  the  statement, 
"I  do  not  make  that  as  a  statement,  but  that  is 
the  purpose;  I  said  that  is  what  suggested  it- 
self to  me  when  the  evidence  was  offered." 

lEd.    Note. — ^For    other   cases,   see   Criminai 
Lew,  Dec.  Dig.  i  656.*] 

17.  Jubt  (S  181*)— Jubors— Bxamiwatiow. 

In  a  murder  trial,  it  was  net  error  for  the 
trial  Judge  to  refuse  to  interrogate  each  Juror 
as  to  his  having  read  an  article  in  a  certain 
newspaper;  there  being  no  offer  to  show  aliunde 
that  the  Jurors  were  not  indifferent 

[E».  Note.— For  other  cases,  dee  Jury,  Dec. 
Dig.  i  131.*] 

18.  JUBY  (I  181*)  —  jTTBOBa  —  BXAMZHATION  — 

Judicial  Discretion. 

Whether  any  questions  shall  be  asked  Ju- 
rors on  their  examination  beyond  those  prescrib- 
ed by  Rev.  Laws,  e.  176,  |  28,  is  discretionary 
virith  tbe  trial  Judge. 

[EU.  Note.— For  other  cases,  see  Jnir.  Oent 
Dig.  S  562:    Dec.  Dig.  i  131.*] 
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IB.  Cbimtnai,  Law  (J  854*)-^uboss— Sbpab- 

ATioN  Before  Completion  or  Panbi.. 
One  accused  of  a  capital  offense  has   no 
right  to  have  the  jurors  kept  together  during  a 
recess  taken  before  the  panel  is  completed. 

[Ed.    Note. — For    other    cases,    see    Criminal 
Law,  Dec.  Dig.  {  864.*] 
20.  Obiminai,  Law  ({  1043*)— Review— Mat- 

TBKs  Not  excepted  to. 

One  convicted  of  murdering  a  deputy  sher- 
iff while  attempting  to  arrest  accused  for  an 
assault  upon  another  with  a  knife  cannot  com- 
plain that  the  knife  was  sent  to  the  jury  room 
with  the  other  exhibits  in  evidence,  though  aft- 
er the  knife  was  properly  admitted  in  evidence 
the  district  attorney  withdrew  his  contention 
that  the  assault  was  felonious;  accused  having 
made  no  other  objection. 

[EJd.  Note.— For  other  cases,  sec  Criminal 
Law,  Cent.  Dig.  {{  2054,  2655;  Dec  Dig.  S 
1043.*] 

Exceptions  from  Superior  Court,  Franklin 
County;    Wm.   Scbofield,  Judge. 

Stlas  N.  Phelps  was  convicted  of  murder 
In  the  first  degree,  and  he  brings  exceptions. 
Exceptions  overruled. 

Richard  W.  Irwin,  Dlst.  Atty.,  for  the 
Commonwealth.  W.  A.  Davenport  and  H. 
E.  Ward,  for  defendant. 

LORING,  J.  Tbe  exceptions  In  this  case 
were  taken  during  a  trial  which  resulted  In 
the  defendant's  being  convicted  of  murder  in 
the  first  degree. 

The  circtimstanees  were  as  follows.  Previ- 
ous to  June  11,  1910,  tbe  defendant  had  been 
employed  by  the  Ramage  Paper  Company  at 
Monroe  Bridge.  Oncoming  to  work  on  that 
day,  between  5  and  6  o'clock  in  the  afternoon, 
he  found  some  one  else  in  bis  place.  Thereup- 
on he  went  into  the  oflSce  of  the  company  and 
found  there  one  Sibley  and  one  Mclntyre. 
Penman,  tbe  superintendent  of  the  Paper 
Company,  soon  after  came  into  the  office. 
Penman's  story  was:  That  he  told  the  de- 
fendant that  if  be  could  not  do  t>ctter  he 
bad  better  get  out  and  stay  out.  That  the 
defendant  said  that  no  one  could  put  blm  out 
Whereupon  he  (Penman)  told  Mclntyre  to 
put  him  out  and  Mclntyre  did  so  peacefully 
and  without  trouble.  That  he  (Penman) 
followed  the  defendant  as  he  went  out  and 
the  defendant,  when  outside  the  door,  turned 
and  said  to  him  (Penman),  "I  will  have  your 
heart's  blood  before  morning."  That  about 
10  minutes  after  6  o'clock  Penman  and  Mc- 
lntyre met  tbe  defendant  on  the  highway  and 
be  (Penman)  told  tbe  defendant  that  he  had 
better  "take  a  tumble  to  himself  asd  straight- 
en up,"  whereupon  the  defendant,  who  up  to 
that  time  bad  had  his  hands  In  bis  pockets 
without  saying  anything,  stabbed  bim  with 
a  knife  "under  the  left  shoulder."  Mclntyre's 
account  did  not  differ  in  substance,  but  he 
added  that  tbe  knife  was  open  when  the  de- 
fendant took  it  from  his  pocket,  and  "draw- 
ing and  striking  were  practically  one  move- 
ment" Mclntyre  also  testified  that  just 
after  the  stabbing  tbe  defendant  said,  "I 
have  got  you." 


Tbe  doctor  who  attended  Penman  testified 
that  be  found  a  clean  cut  about  an.  inch  and 
a  quarter  in  length  and  something  like  3  to 
3%  Inches  deep,  on  the  left  side,  about  the 
seventh  rib,  in  tiie  axillary  line,  "in  tbe  jux- 
taposition of  the  heart"  and  "about  six 
inches  from  tbe  left  nipple."  There  was  also 
evidence  that  on  the  afternoon  of  the  day 
that  Penman  was  stabbed  the  defendant  had 
said  that  "'be  was  going  down  that  night, 
and  if  Penman  didn't  set  blm  to  work  he 
would  fix  that  son  of  a  bitch,'  meaning  "Pen- 
man." 

Mclntyre  further  testified  that  at  about 
half  past  6  or  7  he  telephoned  to  Haskins, 
tbe  deceased,  who  was  a  deputy  sheriff  at 
Charlemont,  and  told  blm  that  the  defendant 
"had  knifed  Penman,  and  asked  him  to  come 
and  look  after  him — take  care  of  bim." 
Charlemont  was  some  10  miles  distant  and 
he  saw  Haskins  at  Monroe  Bridge  at  about 
11  o'clock  that  same  night  Mclntyre  then 
testified  in  these  words:  "I  told  him  that 
Si  came  into  the  ofiSce,  and  Mr.  Penman  had 
fired  him,  discharged  him,  and  on  going  up 
tbe  bill,  we  met  him  again,  and  that  Penman 
had  asked  him,  putting  up  bis  hand,  what  he 
meant  by  this  business,  and  that  Si  drew  a 
knife  and  stabbed  him  (and  Illustrated  by 
putting  his  hand  in  his  pocket  and  the  strik- 
ing)." "I  told  him  that  be  said,  'I  have  got 
you,'  after  stabbing.  I  told  him  also  of  see- 
ing the  doctor  who  attended  Penman,  and 
that  the  doctor  bad  told  me  that  tbe  wound 
was  3  to  3V&  inches  deep,  by  an  Inch  and  a 
half  wide,  that  it  had  affected  the  breathing 
some  but  that  be  thought  be  would,  recover." 

The  circumstances  of  tbe  killing  told  by  a 
number  of  witnesses  produced  by  the  govern- 
ment were  in  substance  as  follows:  Haskins 
met  Mclntyre  and  four  other  men  in  a  t>ara 
about  11:20,  and  arranged  to  go  to  the  de- 
fendant's house  with  those  then  present  and 
two  more,  and  arrest  blm  at  daybreak.  One  of 
the  four  seems  to  have  backed  out,  and  at 
about  half  past  3  o'clock  in  the  morning  Has- 
kins, Mclntyre  and  five  other  men  started 
for  the  defendant's  house.  They  arrived 
there  about  4  o'clock.  Tbe  sun  was  due  to 
rise  on  June  12tb  at  7  minutes  after  4.  When 
they  arrived  at  the  bouse  Haskins  rapped  on 
the  door  and  said  in  a  loud  voice:  "I  am 
Sheriff  Haskins,  come  to  arrest  Silas  Phelps 
for  the  knifing  of  Mr.  Penman."  That  "he 
had  better  come  quietly,  and  make  no  trouble; 
that  would  be  hest  for  all  concerned."  No 
answer  being  given  Haskins  rapped  again, 
and  again  called  out,  stating  who  be  was 
and  calling  upon  tbe  defendant 'to  give  him- 
self up.  There  still  being  no  answer  Haskina 
rapped  again,  and  again  stated  who  he  was 
and  again  called  upon  the  defendant  to  give 
himself  up.  He  tben  called  on  the  defend- 
ant's wife  to  open  the  door  and  she  said  that 
she  would  not  do  so.  Haskins  asked  if  she 
realized   that  she  was  hindering  an  oflScer 
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In  the  performance  of  his  duty.  To  this  she 
gave  no  answer.  Again  Hasklns  rapped  and 
asked  the  defendant's  wife  to  open  the  door, 
and  she  said  that  she  wonid  not  do  so.  Has- 
klns then  asked  If  the  defendant  was  at  home 
and  she  said  that  be  was  not  After  posting 
two  men  at  the  back  of  the  house  Hasklns, 
Mclntyre  and  one  Tower  broke  In  the  front 
door  and  went  Into  the  kitchen,  and  as  they 
did  so  steps  were  beard  ascending  the  stairs, 
whereupon  Hasklns  went  to  the  foot  of  the 
stairs  "and  moved  his  body  forward  Into 
the  opening  of  the  door  of  the  stairway,"  and 
said,  "Come,  SI,  I  see  yon.  Come  on  down 
now,"  and  that  he  was  then  shot  down  by 
the  defendant,  who  stood  at  the  top  of  the 
stairs,  and  died  In  a  few  seconds.  Hasklns 
was  shot  at  the  top  of  the  breast  bone  In  the 
center  line.  The  defendant  soon  after  appear- 
ed at  a  window  of  the  house  and  told  the 
posse  to  leave  or  he  would  begin  shooting 
again.  They  left  The  defendant  took  to 
the  woods  and  was  captured  on  the  16th, 
three  days  la!ter. 

There  vras  also  evidence  that  the  defend- 
ant had  said  that  Hasklns  "swore  a  false 
oath  against"  him  a  year  before,  in  the 
"Shlppee  case,"  and  "that  he  would  shoot  him 
[Hasklns]  If  he  ever  came  to  arrest  him 
again."  That  Hasklns  "swore  to  a  damn 
lie  when  he  had  me  to  Greenfield,  and  he 
never  will  swear  to  another  one,  nor  be 
never  will  arrest  me.  He  wUI  die  or  I  shall." 
"I  don't  know  whether  he  told  him,  bnt  that 
is  what  he  told  me,  and  he  told  others  the 
same  thing,  too,  what  he  told  me.  'Em- 
mett,  by  God  I  you  will  never  arrest  me 
again.  Either  you  will  be  a  dead  man  or  I 
will.'  Emmett  says,  'May  be  you  and  may 
be  me.'  He  (meaning  the  defendant)  says  to 
Emmett  'By  God!  Emmett  you  never  will 
arrest  me  again.'  •  *  •  Emmett  says.  It 
may  be  you  and  may  be  me,'  and  he  (mean- 
ing the  defendant)  said,  *I  know  damned  well 
it  will  be  you.' "  That  if  Hasklns  ever  came 
to  arrest  him  again  "he  won't  take  me 
alive." 

These  or  similar  statements  had  been  re- 
I)eated  by  the  defendant  a  number  of  times. 
Further,  on  the  night  of  the  day  Penman 
was  stabbed  the  defendant  said  "that  he 
was  going  down  that  night  and  if  Penman 
didn't  set  him  to  work  he  would  fix  that 
son  of  a  bitch,"  and  that  on  the  next  morn- 
ing he  telephoned  to  a  cousin,  who  was  a 
selectman  of  Monroe  Bridge:  "There  is  a 
corpse  here  for  you.  They  came  up  here  and 
smashed  right  in  and  I  Just  stopped  them." 
"I  shot  him.    •    •    •    I  shot  to  kill." 

There  was  a  conflict  in  the  evidence  which 
It  is  not  necessary  to  speak  of  in  detail. 
It  is  enough  to  say  that  the  defendant  tes- 
tified that  Penman  b^an  the  quarrel  and 
he  stabbed  him  in  self-defense;  that  on  the 
morning  of  June  12th  he  did  not  recognize 
Hasklns'  voice,  and  the  shotgun  that  killed 
lilm  was  discharged  by  accident. 

The  commonwealth  put  its  case  on  three 


grounds,  namely:  (1)  That  in  stabbing  Pen- 
man the  defendant  committed  a  felony  and 
therefore  Hasklns  had  a  right  to  arrest  the 
defendant  without  a  warrant;  (2)  that  on 
facts  communicated  to  him  by  Mclntyre, 
Hasklns  had  reasonable  ground  to  believe 
and  did  suspect  that  a  felony  had  been  com- 
mitted; and  (3)  that  the  defendant  shot  Has- 
klns with  express  malice  out  of  hatred  and 
for  revenge.  Whether  a  felony  had  or  had 
not  been  committed  in  this  case  depended 
upon  whether  the  defendant  stabbed  Pen- 
man with  Intent  to  commit  murder,  for  that 
is  punishable  by  Imprisonment  in  the  state 
prison  (R.  I/,  c.  207,  8  16)  and  so  is  a  felony 
(K.  D.  c.  216,  {  1). 

At  the  conclusion  of  the  evidence  the  de- 
fendant's counsel  asked  the  presiding  Judge 
to  mle  that  there  was  no  evidence  that  a 
felony  had  been  committed.  This  was  re- 
fused. Thereupon  the  case  was  argued  and 
the  Jury  were  instructed  on  that  footing. 
After  a  conference  with  counsel  on  the  con- 
clusion of  the  charge  the  presiding  Judge, 
"the  district  attorney  consenting,"  charged 
the  Jury  "that  there  was  no  evidence  that 
Phelps  made  an  assault  upon  Penman  with 
Intent  to  kill."  The  Judge  went  on  and  In- 
structed the  Jury  that  the  commonwealth's 
case  in  regard  to  Hasklns'  proceeding  with- 
out a  warrant  "now  rests"  solely  upon  the 
testimohy  In  regard  to  Hasklns'  suspicion 
that  a  felony  had  been  committed,  and  told 
them:  "You  may  disregard  all  the  evidence 
relative  to  the  assault  by  the  defendant  upon 
Penman,  except  so  far  as  It  appears  in  evi- 
dence that  facts  in  relation  thereto  were 
communicated  to  Hasklns." 

[1]  Before  taking  np  the  several*  excep- 
tions taken  by  the  defendant  we  will  deal 
with  a  question  which  is  a  fimdamental  one 
In  this  case,  namely,  the  right  of  an  officer 
to  arrest  on  snsplclon  of  felony.  It  was  laid 
down  by  Chief  Justice  Shaw  In  Common- 
wealth V.  Carey,  12  Cush.  246,  247,  that  "If 
he  [a  constable  or  other  peace  officer]  ar- 
rest a  person  without  a  warrant  he  is  not 
bound  to  show  In  his  Justification  a  felony 
actually  committed,  to  render  the  arrest 
lawful;  but  if  he  suspects  one  on  his  own 
knowledge  of  facts,  or  on  facts  communicat- 
ed to  him  by  others,  and  thereupon  he  has 
reasonable  ground  to  believe  that  the  accus- 
ed has  been  guilty  of  felony,  the  arrest  is 
lawful."  If  it  was  Intended  by  this  state- 
ment in  Commonwealth  v.  Carey,  to  make 
a  distinction  between  the  fact  of  suspicion 
where  the  officer  had  reasonable  ground  to 
believe,  and  the  fact  of  suspicion  where  he 
had  reasonable  grounds  to  suspect  that  a 
felony  had  been  committed,  the  defendant  in 
the  case  at  bar  had  the  benefit  of  the  differ- 
ence. But  It  was  pointed  out  in  Jackson 
V.  Knowlton,  173  Mass.  94,  97,  58  N.  B.  134, 
that  the  word  "suspect"  is  ordinarily  nsed  in 
place  of  "believe"  in  stating  what  the  offi- 
cer must  have  reasonable  grounds  of.  If,  as 
is  undoubted  law.  It  Is  enough  that  the  of- 
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fleer  snspect  that  a  felony  baa  been  com- 
mitted, it  muat  be  enough  that  he  had  rea- 
sonable grounds  to  suspect  And  (as  stated 
in  Jackson  t.  Knowlton)  the  authorities  are 
to  that  eflFect.  See  Bohan  v.  Sawln,  6  Cush. 
286;  6  Bac.  Abr.  588;  Bedcwitb  v.  Phllby, 
6  B.  &  C.  635;  Davis  t.  Russell,  6  Biag. 
364.  Tbe  cases  are  collected  in  2  Am.  & 
Eng.  Bncy.  of  Law  (2d  Ed.)  870.  We  shaU 
hereafter  tqpeak  of  the  rule  accordingly. 

We  will  take  up  the  several  exceptions  In 
the  order  of  the  defendant's  brief. 

[2]  1.  Tbe  first  thing  complained  of  by  the 
defendant  is  that  when  tbe  district  attorney 
elected  to  withdraw  his  contention  that  a 
felony  had  been  committed  the  Judge  told 
the  Jury:  "Tou  may  disregard  all  the  evi- 
dence relative  to  tbe  assault  by  tbe  defend- 
ant upon  Penman  except  so  far  as  it  appears 
In  evidence  that  the  facts  in  relation  thereto 
were  communicated  to  Hasklns."  Tbe  de- 
fendant's contention  is  that  the  Jndge  should 
have  told  the  Jury  that  "they  must,"  not  that 
"they  may,"  disregard  that  evidence.  In  our 
opinion  there  was  evidence  which  warranted 
a  finding  that  the  defendant  stabbed  Penman 
with  Intent  to  commit  murder.  This  state- 
ment of  the  presiding  Judge  was  not  made  to 
cure  an  error  previously  made  (as  was  the 
case  in  Farnum  v.  Famum,  18  Gray,  508, 
and  Commonwealth  v.  Bdgerly,  10  Allen,  184, 
relied  on  by  the  defendant),  but  to  give  tbe 
necessary  instructions  consequent  on  the 
change  which  had  taken  place  in  the  govern- 
ment's case.  Tbe  Judge's  attention  was  not 
called  to  the  use  of  the  word  "may"  In  place 
of  "must"  in  this  part  of  tbe  charge.  Tbe 
one  exception  taken  to  It  was  as  to  the  use 
of  the*word  "suspicion"  In  place  of  "belief" 
that  a  felony  had  been  committed.  But 
apart  from  that  it  is  plain  on  reading  tbe 
whole  of  this  additional  Instruction  that  the 
word  "may"  was  used  as  a  word  of  com- 
mand and  not  as  a  word  of  permission,  and 
that  this  could  not  have  been  misunderstood 
by  the  Jury. 

[81  2.  Tbe  next  exceptions  are  those  taken 
to  the  communications  over  the  telephone 
made  by  Mclntyre  to  Hasklns  when  he  (Has- 
klns) was  at  Cbarlemont  on  the  afternoon  of 
June  11th ;  and  those  made  by  bim  to  Has- 
klns In  tbe  evening  of  the  same  day,  after 
Hasklns  had  come  to  Monroe  Bridge.  This 
evidence  was  competent  to  show  that  facts 
had  been  communicated  to  Hasklns  on  which 
he  acted  in  attempting  to  arrest  the  defend- 
ant without  a  warrant 

8.  Tbe  first  third  and  fifth  rulings  aAed 
(or  oonld  not  have  been  given  because  the 
evidence  warranted  a  finding  that  Hasklns 
bad  reasonable  ground  to  suspect  and  did 
suspect  that  the  defendant  had  stabbed  Pen- 
man with  Intent  to  murder.  The  first  rul- 
ing asked  for  could  not  have  been  given  for 
tbe  additional  reason  that  the  evidence  war- 
ranted a  finding  that  the  defendant  killed 
Hasklns  with  express  malice,  out  of  hatred 
and  revenge.  The  sixth  ruling  asked  for, 
U  given,  would  have  been  likely  to  mislead. 


There  vna  evidence  wanranting  a  findlnc 
of  express  malice  in  the  killing  of  Hasklns^ 
and  the  ruling  requested  did  Jiot  cover  tba 
whole  subject  The  iaatmctioa  given  was 
full  and  accurate.^ 


1  "Tbe  killing  by  reason  of  provoeation,  in 
the  attempt  unlawfully  to  arrest,  wonid  be 
deemed  by  the  law  to  be  killiog  without  malice 
aforethought.  That  is  the  rule  where  no  other 
facts  appear  except  the  fact  of  an  attempt  to 
arrest  without  anthorlty  of  the  law,  where  the 
person  making  tbe  arrest  ia  proceeding  in  an 
orderly  and  proper  manner,  for  the  purpose  of 
making  the  arrest,  where  he  Is  resiated.  In  the 
case  where  the  person  attempting  to  make  the 
arrest  uses  unneceteary  violence,  an  unreason- 
able degree  of  force,  that  action  on  the  part  of 
the  person  attempting  to  make  the  arrest  justi- 
fies on  the  part  of  the  person  who  is  sougnt  to 
be  arrested  a  right  to  use  force  to  meet  the 
unnecessary  violence.  But  the  simple  role  in 
the  case  that  I  have  stated,  where  a  peace  offi- 
cer  is  attempting,  without  a  warrant,  and  un- 
lawfully, to  arrest  a  person,  proceeding  in  an 
orderly  manner  to  affect  [effect]  the  arrest,  is 
resisted,  and  in  the  course  of  the  renistance  the 
person  sought  to  be  arrested  kills  the  officer, 
although  it  is  an  unlawful  act,  no  other  facts 
appearing  than  those  I  have  stated  to  you,  tbe 
law  says  that  it  is  not  homicide  with  malice 
aforethought,  which  is  necessary  to  constitute 
murder,  but  will,  in  contemplation  of  law,  be 
manslaughter.  Of  couise,  in  any  case,  other 
facts  might  appear  which  would  (how  tiiat  the 
defendant  had  a  right  to  resist  on  ground  of 
self-defense  or  otherwise,  and  if  acting  within 
the  right  of  self-defense,  he  proceeded  to  the  ex- 
tremity of  killing,  on  the  ground  of  self-de- 
fense, then  there  would  be  no  criminal  liability 
whatever.  But  in  an  unlawful  arrest  Where 
the  officer  or  person  seeking  to  make  tbe  arrest 
proceeds  in  tbe  usual  ordinary  manner,  for  die 
purpose  of  taking  the  person  sought  to  be  ar- 
rested into  custody,  that  is  not  a  kind  of  vio- 
lence, if  nothing  more  appears,  which  justifies 
the  taking  of  life  to  prevent  It.  Doing  so  is 
an  unlawful  act,  nothing  more  appearing,  but 
the  law  deems  the  attempt  to  arrest  by  one  hav- 
ing no  authority  a  provocation  which,  in  con- 
cession to  the  frail^  of  human  nature,  leads 
to  a  mitigation  of  the  offense  and  to  tbe  treat- 
ment of  it,  not  as  a  homicide  with  malice  afore- 
thought but  the  lesser  crime,  namely  man- 
slaughter. 

"In  this  case  there  is  testimony  from  several 
witnesses  that  the  defendant,  the  prisoner  at' 
the  bar,  upon  several  occasions,  spoke  of  the 
deputy  sheriff  and  used  expressions  in  regard 
to  him  and  in  regard  to  what  would  happen  if 
the  deputy  sheriff  should  attempt  to  arrest  him 
again,  from  which  the  commonwealth  asks  the 
jury  to  believe  that  this  defendant,  the  prisoner 
at  the  bar,  had  towards  the  deputy  sheriff  ex- 
press malice;  that  he  bad  in  his  mind  feelings 
of  ill  will  or  hostility  toward  the  deputy  sheriff. 
It  is  a  question  of  fact,  gentlemen,  for  yon  to 
decide  upon  the  evidence  in  the  case  whether 
such  is  the  truth.  Tbe  instructions  that  I  have 
just  given  in  regard  to  tbe  criminal  responsi' 
bility  of  the  defendant  If  the  deputy  sheriff'  was 
killed  by  him  in  the  course  of  affecting  [effect- 
ing] an  unlawful  arrest,  was  on  the  assumption 
that  no  express  malice  was  proved.  I  shall  now 
instruct  you  upon  tbe  assumption  that  you  do 
in  fact  find  that  there  was  express  miUice  in 
the  mind  of  this  defendant  the  prisoner  at  the 
bar,  toward  the  d^uty  sberi/t  Bmmett  F. 
Hasklns. 

"Bxpress  malice  means  an  actual  state  of 
mind  existing  in  the  heart  of  the  defendant  to- 
wards tbe  depnty  sheriff  of  ill  'will,  or  hatred, 
or  dislike,  or  kindred  feelings.  'Wliere  express 
malice  is  shown  to  exist  on  the  part  of  the  per- 
son sought  to  be  arrested,  against  the  peisoa 
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[4]  4.  An  ofBcer  who  has  tbe  right  to  ar- 
rest wlthoot  a  warrant  because  be  suspects 
on  reasonable  grounds  that  the  defendant 
has  committed  a  felony,  has  a  right  to  break 
open  doors.  That  may  be  taken  to  be  set- 
tled now.  4  Bl.  Com.  292;  1  Hale,  P.  C.  688; 
2  Hale,  P.  C.  94;  Semayne's  Case,  5  Co.  91b. 
Although,  as  Is  p(rinted  out  In  1  Hale,  P.  O. 
688,  there  was  formerly  authority  to  tbe  con- 
trary. See,  also,  Foster's  Crown  Law,  321; 
2  Hawkins,  P.  O.  c.  14,. §  7. 

The  defendant  relies  on  the  fact  that  Bige- 
low,  X,  in  McL^mon  v.  Richardson,  15  Gray, 
74,  77,  77  Am.  Dec.  353,  In  ennmeratlng  the 
cases  where  a  constable  has  authority  "to 
break  open  doors  and  arrest  without  a  war- 
rant," did  not  inchide  the  case  where  there 
is  a  suspicion  of  felony  as  well  as  a  felony. 
That  cannot  be  taken  (In  connection  with  the 
question  there  under  discussion)  to  mean 
that  an  officer  who  has  a  right  to  arrest 
without  a  warrant  does  not  have  a  right  to 
break  open  doors.  Tbe  two  were  treated 
as  standing  on  the  same  footing,  and  in  the 
enumeration  the  right  to  arrest  on  suspicion 
of  felony  (that  not  being -there  in  question) 
'<^as  omitted.  The  ntnth,  twelfth  and  seren- 
teenth  le^ests  were  rightly  refused. 

[S,  6]  5.  The  eleventh  request  was  rightly 
refused  eren  if  there  had  been  no  reasonable 
ground  to  suspect  that  a  felony  had  been 
committed.  But  the  reqoest  assumes  that 
there  was  not  such  evidence,  and  that  ques- 
tion is  also  raised  by  tbe  fourth  and  eighth 
requests  for  rulings.  We  ate  of  opinion  that 
there  was  such  evidence.  What  Hasklns 
was  told  by  Mclntyre  was  that  Penman  had 
discharged  the  defendant  and  later  the  de- 
fondant,  on  meeting  Penman  and  Mclntyre, 
had  drawn  a  knife  and  stabbed  him,  "and  [Mc- 
lntyre] Illustrated  by  putting  his  hand  in  his 
pocket  and  the  striking."  This  illustration 
must  be  taken  to  have  meant  that  the  knife 
was  open  In  the  defendant's  pocket  and  that 
tbe  "drawing  and  striking  were  practically 
OTie  movement,"  as  McInQrre  testified  was 
the  fact.  Hasklns  was  further  told  by  Mc- 
lntyre that  Immediately  after  stabbing  Pen- 
man the  defendant  said,  "I  have  got  you," 
which  the  Jury  were  warranted  In  finding 
meant,  "I  have  killed  you;"  and  also  that 
be  (Mclntyre)  had  seen  the  doctor  who  said 


who  attempted  to  arrest  him,  and  where  he 
kills  the  person,  where  he  intentionally  kills 
tbe  person  who  sought  to  arrest  him,  through 
express  malice,  a  different  rule  of  criminal  re- 
sponsibility applies  from  that  which  exists 
where  tbe  killing  in  resistance  of  an  nnlawful 
arrest  was  without  any  proof  or  evidence  of  ex- 
press malice.  In  this  case,  assuming  now  that 
the  deputy  sheriff  was  acting  without  authority 
of  law  in  attempting  to  arrest  Phelps,  if  Phelps 
knew  Haskins  was  tbe  man  at  tbe  foot  of  the 
stairs,  and  also  knew  that  Haskins  intended  to 
do  no  bodily  harm  to  bim  or  to  any  member 
of  his  family,  or  any  Injury  to  his  habitation, 
but  only  to  arrest  and  take  him  into  custody, 
and  if  be  bad  no  apprehension  or  reasonable 

ground    for    apprehension    of    any    such    bodily 
arm  or  danger  of  harm  from  Haskins  or  those 
with  Haskins,  and  if  without  warning  or  notice 


"the  wound  was  8  to  8%  Inches  deep,  by  an 
inch  and  a  tialf  wide,  that  it  had  affected 
the  breathing  some,  but  that  he  thought  he 
would  recover."  This,  authorized  a  finding 
that  the  defendant  suspected  on  reasonable 
groonds  that  the  defendant  had  stabbed  Pen- 
man with  Intent  to  commit  murder  and  so 
that  a  felony  had  been  committed.  It  is  to 
be  noted  that  it  is  not  necessary  that  the 
Gommtmication  which  Induces  the  officer  to 
suspect  that  a  felony  had  l)een  committed 
should  in  terms  state  that  a  felony  has  been 
committed  or  facts  which  of  necessity  mean 
that.  It  is  enough  that  the  conunnnlcation 
"In  its  popular  sense  would  import  such  a 
charge."  Commonwealth  v.  Carey,  12  Cush. 
251,  252. 

[7]  The  further  objection  made  by  ttie  de- 
fendant that  an  arrest  without  a  warrant 
is  in  conflict  with  the  fourteenth  article  of 
the  CtABtUutlon  of  tlie  commonwealth  was 
disposed  of  tn  Rohan  v.  Sawln,  6  Cush.  281. 
It  was  there  held  that  those  provisions  were 
in  restraint  of  general  warrants  to  make 
seascbes  and  that  they  do  not  conflict  with 
the  authority  of  offloerB  or  private  persons 
under  iH-oper  limitations  to  arrest  without 
a  warrant  when  authorized  by  the  oonunoB 
law  or  by  statote.  To  the  same  effect  see 
Wakely  v.  Hart,  6  Bin.  (Pa.)  816.  The  same 
is  true  of  tbe  fourth  amendment  to  the  Con- 
stitution of  the  United  States. 

[8]  5.  The  defendant  took  an  exception 
to  what  was  said  in  the  charge  as  to  the 
right  of  Haskins  "to  take  all  measures  that 
are  reasonably  necessary  to  affect  [effect] 
the  arrest,"  if  he  had  a  right  to  arrest  with- 
out a  warrant.  The  presiding  Judge  said  In 
that  connection:  "He  [the  officer]  has  a 
right  to  summon  others  to  assist  him  in  mak- 
ing the  arrest,  subject  always  to  the  qualifi- 
cation that  he  shall  use  reasonable  judgment 
and  no  unnecessary  violence  or  force.  What 
would  be  reasonable  on  the  part  of  a  peace 
officer  in  proceeding  to  make  an  arrest  de- 
pends upon  the  fact  in  each  particular  case. 
It  is  the  duty  of  the  Jury  to  consider  all  of 
the  circumstances  shown  by  the  evidence  in 
this  case  in  passing  Judgment  upon  the  ques- 
tion whether  the  peace  officer  used  reason- 
able Judgment  in  executing  the  authority 
which  the  commonwealth  contends  was  con- 


to  Haskins  to  desist,  the  prisoner,  in  cool  blood, 

with  express  malice  in  nis  heart,  to  gratify 
feelings  of  ill  will,  or  hatred,  or  any  feeling 
which  the  Jury  find  was  express  malice,  inten- 
tionally shot  and  killed  Haskins,  you  will  be 
warranted  in  finding:  the  defendant  ^ilty  of 
murder,  even  though  Haskins  was  acting  with- 
out right  and  unlawfully  in  attempting  to  make 
the  arrest  without  a  warrant.  If  yon  find  fur- 
ther, by  tbe  degree  of  proof  which  I  have  re- 
ferred to  and  shall  later  refer  to  again,  if  he 
intentionally  shot,  If  the  intentional  shooting 
was  deliberately  premeditated  in  the  sense  I 
have  explained  deliberate  premeditation,  yon 
will  be  justified  in  finding  the  defendant  guilty 
of  murder  in  the  first  degree,  even  though  Has- 
kins was  acting  without  right  and  unlawfully 
in  attempting  to  make  the  arrest  withont  a 
warrant. 
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ferred  upon  him  by  law  to  make  the  arrest" 
There  was  evidence  that  of  the  six  men  who 
accompanied  Hasklns  one  had  a  rifle,  one  a 
shotgun,  two  each  bad  a  revolver  and  In 
addition  Hasklns  had  a  revolver  which  re- 
mained in  its  holster  until  it  was  taken 
from  It  after  his  death.  We  see  no  error  In 
this  part  of  the  charge. 

[9]  6.  The  presiding  Judge  instructed  the 
jury  that  "If  without  warning  or  notice  to 
Hasklns  to  desist,  the  prisoner,  in  cool  blood, 
with  express  malice  In  his  heart,  to  g:ratlfy 
feeling  of  ill  will,  or  hatred,  or  any  feeling 
which  the  Jnry  find  was  express  malice,  in- 
tentionally shot  and  killed  Hasklns,  you  wUl 
be  warranted  In  finding  the  defendant  guilty 
of  murder,  even  though  Hasklns  was  acting 
without  right  and  unlawfully  in  attempting 
to  make  the  arrest  without  a  warrant"  To 
this  the  defendant  took  an  exception.  The 
whole  of  the  charge  on  express  malice  has 
been  stated  above  in  full.  We  are  of  opinion 
that  this  exception  also  must  be  overruled. 
The  only  argument  in  support  of  it  not  al> 
ready  disposed  of  is  that  there  was  no  evi- 
dence that  the  defendant  killed  Hasklns  for 
any  other  reason  or  purpose  than  by  acci- 
dent or  to  avoid  arrest  It  is  enough  to  say 
withont  repeating  the  evidence  already  stat- 
ed that  there  was  evidence  that  warranted  a 
finding  that  the  defendant  shot  Hasklns  with 
express  malice  as  defined  in  the  charge.  For 
similar  cases  see  BafCerty  v.  People,  72  IlL 
37;  Muscoe  t.  Com.,  86  Ya.  443,  10  S.  B.  634; 
State  T.  Holcomb,  86  Mo.  871. 

[10]  7.  Under  the  defendant's  objection  and 
exception  the  Judge  allowed  the  common- 
wealth to  prove  that  on  his  arrival  at  Mon- 
roe Bridge  Hasklns  said,  "SI  is  at  It  again." 
This  was  admissible  to  prove  that  Hasklns 
did  suspect  that  the  defendant  had  commit- 
ted a  crime.  The  Judge  in  his  charge  in- 
structed the  Jury  that  it  could  not  be  used  by 
them  to  draw  any  inferences  of  fact  that  any 
act  had  been  done  by  the  defendant,  but 
only  to  show  the  state  of  mind  of  Hasklns 
at  the  time,  with  a  view  to  any  light  it  might 
throw  upon  bis  action  in  connection  with 
his  proceedings  in  making  the  arrest  This 
exception  must  be  overruled. 

[11]  8.  In  narrating  what  took  place  before 
Hasklns  and  two  of  the  posse  broke  in  the 
front  door,  Mclntyre  testified  on  cross-exam- 
ination that  Haskins  placed  two  men  at  the 
back  door  and  said,  "The  rest  of  us  will  go 
to  the  front  and  break  In  the  door."  That 
he  (Mclntyre)  considered  himself  one  of  "the 
rest  of  us"  and  went  to  the  front  door.  Coun- 
sel for  the  defendant  then  asked  this  ques- 
tion, "That  was  the  only  invitation  you  had," 
to  which  Mclntyre  answered,  "He  swore  us 
in  on  the  way  up,  you  tmderstand."  The 
defendant  asked  to  have  the  answer  stricken 
out  as  not  responsive,  and  excepted  to  the 
ruling  that  It  should  stand,  on  the  same 
ground.  We  are  of  opinion  that  counsel's 
question  might  have  been  understood  to  mean 
that  this  remark  was  the  only  Invitation  or 


authority  which  Mclntyre  and  others  had 
from  Hasklns  to  act  with  him  in  making  the 
arrest  and  bo  was  responsive  to  the  ques- 
tion.   This  exception  must  be  overruled. 

9.  The  defendant  excepted  to  the  state- 
ments as  to  "suspicion"  made  in  the  further 
charge  to  the  Jury  after  the  district  attorney 
had  consented  to  waive  his  claim  that  a  fel- 
ony had  been  committed.  This  has  already 
been  dealt  with. 

[12]  10.  The  defendant  excepted  to  that 
part  of  the  charge  in  which  the  Judge  in- 
structed the  Jury  that:  "Where  a  dangerous 
wound  is  Infilcted,  which  proves  to  be  a  fel- 
ony through  the  death  of  the  person  wound- 
ed, the  peace  officer  Is  not  required  to  wait 
until  the  fact  is  ascertained  whether  the  as- 
saulted person  dies  or  not  But  if,  as  a  rea- 
sonable man,  he  has  a  suspicion  and  probable 
cause  to  believe  that  the  wound  Is  of  such 
a  nature  that  a  felony  Is  likely  to  result  from 
it  through  the  death  of  the  person  wounded, 
then  a  condition  exists  upon  which  the  Jnry, 
If  they  believe  the  facts,  would  be  justified 
in  finding  the  officer  had  probable  cause  to 
believe  a  felony  had  been  committed,  because 
if  the  man  dies  of  the  dangerous  wound,  the 
criminal  act  dates  from  [the]  time  the  act 
was  done,  and  the  felony.  If  ever  committed, 
is  committed  when  the  wound  Is  inflicted." 
The  defendant's  first  contention  is  that  this 
Is  not  correct  as  matter  of  law.  It  is  sup- 
ported by  the  authority  of  Sir  Matthew 
Hale,  who  says  In  2  Hale's  Pleas  of  the 
Crown,  94:  "If  A.  hath  wounded  B.  so  that 
he  Is  in  danger  of  death,  and  A.  flies  and 
takes  his  house  and  shuts  the  doors,  and  wlU 
not  open  them,  the  constable  of  the  vill 
where  it  is  done,  or  upon  hue  and  cry,  may 
break  the  doors  of  the  house  to  take  him,  if 
upon  demand  he  will  not  yield  himself  to  the 
constable.  7  E.  8,  16,  b;  Barre,  291."  We 
are  of  opinion  that  as  matter  of  law  It  Is 
correct 

[13]  The  defendant's  second  contentlou  Is 
that  there  was  no  evidence  on  which  the 
jury  could  find  that  Hasklns  had  been  told 
that  a  dangerous  wound  had  been  Infficted. 
He  had  been  told  that  the  doctor  had  told 
Mclntyre  that  the  wound  was  "3  to  3% 
Inches  deep  by  an  inch  «md  a  half  wide,  that 
it  had  affected  the  breathing  some  but  that 
he  thought  he  would  recover."  Whether  that 
was  a  statement  that  the  wound  was  a  dan- 
gerous one  depends  largely  on  the  emphasis 
put  upon  the  different  words  used.  The 
statement  was  not  that  he  would  recover, 
but  that  the  doctor  "thought"  he  would  re- 
cover. Again,  the  statement  was  not  "and" 
the  doctor  thought  he  would  recover.  The 
statement  was  "but"  the  doctor  thought  he 
would  recover,  which  well  might  be  taken  to 
mean  "but  in  spite  of  that  the  doctor  thought 
he  would  recover."  If  emphasis  is  put  upon 
these  two  words  we  cannot  say  that  the 
Judge  was  wrong  in  allowing  the  Jury  to  find 
that  on  the  communication  made  to  him  Has- 
klns was  warranted  in  suspecting  that  a 
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wound  bad  been  Inflicted  whicb  was  likely 
to  result  In  deatb.  This  exception  must  be 
overruled. 

[141  II.  By  bis  second  request  the  defend- 
ant asked  "that  the  court  order  all  the  evi- 
dence relative  to  the  assault  by  Phelps  upon 
Penman  stricken  from  the  record,  except  bo 
far  as  It  appears  In  evidence  t£at  the  facts 
In  relation  thereto  were  communicated  to 
Hasklns."  This  request  was  made  and  the 
exception  taken  to  the  refusal  to  give  it  was 
taken  before  the  district  attorney  elected 
not  to  press  his  contention  that  there  was 
evidence  that  a  felony  bad  been  committed. 
When  the  request  was  made  and  the  ex- 
ception taken,  the  ruling  asked  for  was 
rightly  refused  because  the  evidence  war- 
ranted a  finding  that  the  assault  upon  Pen- 
man was  an  assault  with  Intent  to  commit 
murder.  The  request  was  not  renewed  after 
that  change  In  position  on  the  part  of  the 
district  attorney.  The  rights  of  the  defend- 
ant upon  that. change  being  made  were  ful- 
ly secured  to  the  defendant  by  the  Judge's 
direction  to  the  jury  to  disregard  all  evi- 
dence relative  to  the  assault  except  so  far 
as  they  appear  to  have  been  communicated 
to  Hasklns,  which  has  been  already  dealt 
with,  supra. 

12.  The  fifth  request  for  a  ruling  could  not 
have  been  given  because  there  was  evidence 
that  the  defendant  suspected  on  reasonable 
grounds  that  a  felony  had  been  committed, 
and  because  there  was  evidence  that  In  shoot- 
ing Hasklns  the  defendant  acted  with  ex- 
press malice. 

[IS]  18.  The  next  exception  is  to  the  ad- 
mission In  evidence  of  the  fact  that  Hasklns 
was  a  deputy  sheriff.  The  ground  of  this 
exception  is  that  that  fact  is  not  alleged  in 
the  indictment.  But  the  crime  for  which 
the  defendant  was  Indicted  was  murder. 
One  way  of  proving  that  the  killing  amount- 
ed to  murder  was  that  Hasklns  was  killed 
by  the  defendant  while  resisting  arrest  by 
Hasklns,  who  was  lawfully  endeavoring  to 
arrest  him.  That  is  matter  of  evidence,  not 
of  allegation.  It  is  none  the  less  matter  of  evi- 
dence and  not  of  allegation  In  an  indictment 
for  the  killing,  because  if  Hasklns  had  not 
been  killed  and  Phelps  had  sued  him  in  a 
dvll  suit  be  would  have  had  to  plead  those 
facts  as  liis  Justification.  Brown  v.  State, 
62  N.  J.  Law,  666,  42  AU.  811;  Keady  v. 
People,  82  Ciolo.  67,  74  Pac.  892,  66  L.  K.  A. 
853;  Wright  v.  State.  18  Ga.  383;  Dllger  v. 
Commonwealth,  88  Ky.  550,  11  S.  W.  651. 

[18]  14.  The  defendant  excepted  to  a  state- 
ment made  by  the  Judge  under  the  following 
circumstances:  "Witness  was  asked  a  ques- 
tion, and  in  the  course  of  a  discussion  as  to 
its  admissibility,  between  the  court,  district 
attorney  and  Mr.  Davenport,  the  court  made 
the  following  statement:  •»  •  •  i  assume 
the  connection  is  being  evidence  that  be 
was  called  by  telephone  call,  evidence  that 


very 'soon  after  receiving  the  cal\  he  went, 
and  the  argument  to  the  Jury'  is  that  he 
went  in  obedience  to  the  call,  and  went  as 
a  deputy  sheriff,  in  the  execution  of  his  of- 
fice.' On  the  defendant's  excepting  to  that 
statement  the  Judge  added:  'I  do  not  make 
that  as  a  statement,  but  that  is  the  pur- 
pose. I  said  that  is  what  suggested  itself  to 
me  when  the  evidence  was  offered  along  that 
line.'"  AU  that  the  Judge  did  was  to  ex- 
plain to  counsel  his  reason  for  admitting 
the  question,  and  this  was  made  plain  by 
the  explanation  given  by  him  on  the  defend- 
ant's taking  his  exception. 

[17,18]  15.  The  defendant's  exception  to 
the  refusal  of  the  court  to  interrogate  each 
Juror  as  to  his  having  read  an  article  then 
before  the  court  in  the  Greenfield  Recorder 
is  not  well  taken.  Whether  any  questions 
shall  be  put  to  the  persons  called  as  Jurors 
In  addition  to  those  prescribed  by  R.  L  c. 
176,  {  28,  is  a  matter  lying  within  the  dis- 
cretion of  the  presiding  Judge.  Common- 
wealth T.  Gee,  6  Gush.  174;  Commonwealth 
V.  Poisson,  157  Mass.  610,  32  N.  K.  006;  Com- 
monwealth v.  Thompson,  159  Mass.  96,  38  M. 
B.  1111;  Commonwealth  v.  Warner,  173  Mass. 
541,  54  N.  E.  353.  The  defendant's  motion 
was  limited  to  a  request  that  the  Jurors  be 
interrogated  on  this  subject  There  was  bo 
offer  to  Introduce  evidence  aliunde  that  these 
persons  did  not  stand  indifferent  We  find 
nothing  in  the  cases  cited  by  him  which  helps 
the  defendant 

[19]  16.  We  know  of  no  case  in  this  com- 
monwealth or  elsewhere  in  which  it  is  held 
that  the  defendant  in  a  capital  case  has  a 
right  to  have  the  Jnrors  who  have  been 
sworn  and  impaneled  kept  together  during 
a  recess  taken  by  the  court  before  the  im- 
paneling of  the  Jury  is  completed.  For  cases 
to  the  contrary,  see  Tooel  v.  Commonwealth, 
11  Leigh  (Va.)  714;  Epes'  Case,  5  Grat  (Va.) 
676;   State  ▼.  Bums,  88  Mo.  483. 

[20]  17.  At  the  argument  the  defendant 
complained  that  the  knife  with  which  the 
defendant  stabbed  Penman  was  sent  out 
with  other  exhibits  to  the  Jury  room.  ^  It 
was  properly  admitted  in  evidence  and  mark- 
ed as  an  exhibit  before  the  district  attorney 
changed  his  position.  The  only  exception 
taken  by  the  defendant  was  that  then  takoi. 
This  exception  must  be  overruled.  The  de- 
fendant cannot  complain  now  that  since  the 
district  attorney  bad  changed  his  position  the 
knife  should  not  have  been  sent  into  the 
Jury  room.  The  defoidant  made  no  objec* 
tlon  to  that  at  the  time  and  cannot  now  com- 
plain of  it 

We  have  discussed  all  exceptions  argued 
by  the  defendant  In  addition  we  have  con- 
sidered all  taken  by  him  but  not  argued, 
and  we  have  found  no  error  In  them. 

The  entry  must  be: 

Exceptions  overruled. 
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BERDOS     T.     TREMONT     &     SUFFOLK 

-      MILLS. 
(Supreme    Judicial    Court    of    MassachuBetts. 

Middlesex.    Jul^  24,  1911.) 
L  Action  ($  2»)— Rioht  of  Action— Viola- 
tion OF  STATUTB— Person  EIntitled. 

Violation  of  a  duty  created  by  a  statute, 
resnltiiig  in  damage  to  one  of  the  class  for 
whose  benefit  the  duty  was  established,  confers 
a  right  of  action  on  the  injured  person,  but 
he  must  show  that  a  condition  to  which  the 
statute  directly  relates  has  a  causal  connection 
with  his  injury. 

[£d.     Note.— For    other    cases,    see    Action, 
Cent.  Dig.  §§  10-16;  Dec.  Dig.  {  2.*] 

2.  Master  and  Servant  (f  95*)— Liabiutt 
OF  Master  for  Personal  Injuries — Child 
Labor — Violation  of  Statute. 

Though  St  1909,  c.  514,  fi  B6,  61,  pro- 
hibits employment  in  factory  or  mercantile 
establishment  of  children  under  14,  and  im- 
poses a  heavy  penalty  for  violation  thereof,  a 
child  injured  by  the  violation  has  a  right  of 
action  therefor. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  ICO;    Dec.   Dig.  i  95.*] 

3.  NeOLIOENCB    (i    86*)— CONTUIBUIQBT    Nbq- 

LioENCE — Children. 

Minors  of  tender  years,  thongfa  held  to 
the  same  rule  of  law  in  its  general  statement 
a*  adults,  are  required  to  exercise,  only  that 
degree  of  care  which  is  naturally  incident  to 
their  youth,  inexperience,  and  immature  stage 
of  mental  development. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  f$  121-129;  Dec.  Dig.  §  85.»] 

4.  Neoligence  ({  122*)  —  Pbbsumptions  — 
Ohildbbn. 

There  is  no  particular  age  at  which  a  mi- 
nor is  presumed  to  be  able  to  comprehend  risks 
or  to  be  capable  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  §  223;  Dec  Dig.  {  122.*] 

6.  Neolioence    (I    lae*)  —  Nbolioxrck    of 

Child— Question  for  Jury. 

The  negligence  or  contributory  negligence 
of  a  child  is  commonly  a  question  of  fact  to  be 
determined  in  each  case,  whether,  considering 
file  age,  experience,  intelligence,  judgment  and 
alertness,  the  i>articular  child  has  sufficient 
capacity  to  grasp  understandihgly  the  nature 
a^d  extent  of  the  danger  in  which  he  is  placed. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  K  847-349;  Dec.  Dig.  {  136.*] 

6.  Mabteb  and  Servant  (|  95*)— Contribu- 
tory Neoliqbnce  —  Children  —  Effbct  of 
Statutory  Provisions. 

St  1909,  c.  614,  SI  56,  61,  prohibiting 
employment  in  a  factory  or  mercantile  estab- 
lishment of  children  under  14  and  imposing  a 
heavy  penalty  for  violation,  does  not  alter  the 
ordinary  rules  of  negligence  applicable  to  ac- 
tions for  injury,  and  a  plaintiff  employed  in 
violation  of  its  terms  must  prove  he  was  in  the 
exercise  of  due  care. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  i  160;    Dec  -Dig.  i  95.*] 

7.  Masmb  and  Servant  (§  95*)— Injury— 
Minors— Violation  of  Law. 

A  child,  employed  in  violation  of  St  1909, 
c.  514,  g§  56,  61,  was  not  violating  tlie  law. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  160;    Dec.  Dig.  8  95.*] 

8l  Master  and  Servant  (5  289*)— Question 
fob  JuBY— Contributory  Negligence  of 
Child. 

The  question  of  the  contributory  negli- 
gence of  a  child,  employed  in  violation  of  St. 


1909,  c.  614,  ii  56,  61,  MU  nnder  die  evidence 

a  question  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant   Dec.   Dig.  §  289.*] 

9.  Master  and  Servant  ({  204*V— Assump- 
tion OF  Risk  —  Violation  of  Statutes — 
Child  Labor. 

St  1909,  c  614,  S§  5&  61,  forbidding  the 
employment  oi  children  under  14  and  imposing 
a  penalty,  prevents  a  master,  in  a  suit  for  i>er- 
sonal  injuries  by  a  child  employed  in  violation 
thereof,  from  setting  up  the  defense  of  as- 
sumption of  risk,  where  that  defense  is  directly 
contractual  or  contractual  In  the  sense  ap- 
plicable  to  intentional  and  voluntary  continu- 
ance of  labor  under  conditions  dangerous  and 
fully  comprehended,  and  nnder  such  conduct 
as  Is  equivalent  to  an  agreement  by  the  em- 
ploye to  relieve  the  employer  from  the  duty 
which  otherwise  rests  on  blm ;  but  other  parts 
of  the  doctrine  of  assumption  of  risk,  referable 
generally  to  due  care  and  negligence,  are  not 
changed  by  the  statute. 

[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  644-646;  Dec.  Dig.  t 
201*] 

10.  Masteb  and  Servant  (5  96*)- Employ- 
ment OF  Minors— Proximate  Cause  of  In- 
jury. 

A  child,  employed  in  violation  of  St  1909, 
c.  514,  {§  56,  61,  Is  not  entitled  to  recover  for 
personal  injuries  thereunder,  unless  the  viola- 
tion directly   contributed   to  his   injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  $  162;    Dec.  Dig.  §  96.*] 

11.  Master  and  Servant  (S  265*)— Injury- 
Employment  OP  Children — Presumptions 
AND  Burden  of  Proof. 

While  a  child,  employed  in  violation  of 
St.  1909,  c.  514,  S9  56,  61,  in  suing  for  injuries 
thereunder  must  make  out  his  case  as  does  an 
ordinary  plaintiff  as  to  his  own  care,  and  show 
that  his  Injury  resulted  from  the  negligence  of 
the  defendant,  he  may  establish  this  by  show- 
ing a  violation  of  the  statute  alone,  provided 
it  contributed  directly  to  his  injury,  and  such 
proximate  cause  might  arise  from  the  fact  of 
his  immaturity  rendering  him  incapable  of  ap- 
preciating the  dangers  in  which  he  was  placed. 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {{  877-90S;    Dec.  Dig.  { 

Exceptions  from  Superior  Court,  Middle- 
sex County ;   John  H.  Hardy,  Judge. 

Action  by  Ellas  Berdos,  by  bis  next  friend, 
against  tbe  Tremont  &  Suffolk  Mills.  Ver- 
dict was  directed  for  defendant,  and  plain- 
tiff excepts.    Exceptions  sustained. 

Trull  &  Wier  and  H.  A.  Vanmm,  for  plain- 
tiff. F.  E.  Dunbar,  A.  a  Spalding,  and  J. 
J.  Rogers,  for  defendant 

RU60,  J.  There  was  evidence  tending  to 
show  that  the  plaintiff  at  the  time  of  his 
Injuries  was  less  than  fourteen  years  old, 
and  had  been  in  this  country  about  seven 
weeks,  during  four  of  which  he  bad  been  in 
the  service  of  tbe  defendant  He  had  never 
before  worked  in  a  factory,  and  could  not 
speak  or  read  English.  While  waiting  for 
bis  work,  which  was  about  spinning  mules 
In  a  cotton  factory,  he  stood  with  his  back 
toward  some  gears  covered  by  a  guard  or 
shield,  on  which  one  of  his  hands  rested. 
In  some  way  not  exactly  explained,  this 
hand  got  beyond  or  under  the  guard,  and 
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and  was  cot  by  the  gear.  No  toBtmctlons  or 
warning  were  gtring  him  as  to  Bneh  a  (laii- 
Ker.  The  plaintiff  testified  that  he  had  never 
looked  to  see,  and  did  net  know  that  there 
were  gears  under  the  gnard. 

{1]  R.  L.  c.  106,  S  28,  as  amended  bj  St 
1905,  c.  267  (see  now  St.  1909,  c.  B14,  t  W). 
prohibited  the  employment  in  any  factory, 
workshop  or  mercantile  establishment  of  a 
"child  under  the  age  of  fourteen  years," 
while  at  1906,  c.  499,  I  1  (see  now  St.  1909, 
c.  514,  $  61),  Imposed  a  heavy  penalty  for 
Tfbiatlon  of  this  Taw.  This  statute  was 
passed  in  the  exercise  of  the  iralioe  power 
as  a  humanitarian  measure  and  in  the  in- 
terest of  the  physical  well-being  of  the  race. 
It  prevents  children  of  Immature  Judgment 
and  undeveloped  bodies  from  working  under 
conditions  likely  to  endanger  their  health, 
life  or  limb.  While  these  considerations  are 
Important  for  society,  they  are  also  signifi- 
cant for  the  child.  This  statute  Imposes  a 
tfnty  upon  every  employer  with  reference  to 
children  under  fourteen  years  of  age.  It 
fe  a  general  rule  of  statutory  Interpretation 
that  a  violation  of  a  duty  created  by  statute, 
resulting  In  damage  to  one  of  the  class  for 
whose  benefit  the  duty  was  established,  con- 
fers a  right  of  action  upon  the  Injured  per- 
son. A  difficulty  often  arises  to  determine 
whether  a  private  right  arises  for  breach  oi 
the  statutory  duty  Imposed  or  whether  the 
only  consequence  Is  to  subject  the  violator 
to  punishment.  It  is  not  enough  for  a  plain- 
tiff to  prove  a  violation  of  a  statute  concur- 
rtent  with  hfs  injury,  but  he  must  go  further 
and  show  that  a  condition  to  which  the  stat- 
ute directly  relates  has  a  causal  connection 
with  his  injury.  It  becomes  necessary  to  deter- 
mine the  purpose  of  this  statute.  That  may 
b*  ascertained  by  the  purview  of  the  Legis- 
lature In  the  language  it  employed,  having 
regard  to  prevailing  social  conditions,  the  evil 
attacked,  the  remedy  provided,  the  practical 
results  likely  to  flow  from  one  Interpreta- 
tion or  the  other,  and  the  public  policy  es- 
tablished. Although  this  statute  has  educa- 
tional as  well  as  economic  aspects,  and  may 
have  been  enacted  In  part  to  supplement  the 
general  law  as  to  compulsory  school  attend- 
ance, it  is  not  directed  exclusively  against 
Illiteracy,  as  Is  St  1911,  c.  310,  for  example. 
The  titles  of  the  various  statutes,  of  which 
the  present  is  the  successor,  as  well  as  Its 
context  In  the  chapter  of  the  Revised  Laws, 
entitled  "Of  employment  of  labor,"  indlcnte 
that  one  of  its  chief  purposes  is  to  govern 
labor  conditions.  The  title  of  the  first  stat- 
ute touching  this  subject  was  "An  Act  in 
Belatlon  to  the  Employment  of  (Children  In 
Manufacturing  Establishments."  St  1866,  c. 
273.  In  most  if  not  all  subsequent  revisions 
of  this  act  the  words,  "employment  of  chll- 
dnsn"  or  equivalent  language  have  been  used. 
St  1876,  c.  62;  Pub.  St  1882.  c.  48;  St  1883, 
C.  224;  St  188B,  c.  222;  St  1887,  c.  121 ;  St 
1888,  c.  348;  St  1892,  c.  352.  This  statute 
la  a  declaration  of  legislative  policy  that 
parents  and  guardians  ot  children  undertak- 


ing to  act  In  th^lr  own  behalf  tSbaXl  no  longer 
be  permitted  to  bargain  at  all  as  to  the  work 
of  children  of  tender  yean  In  specified  em- 
ployments. It  relates  to  a  class  who  are 
least  able  to  protect  themselves  by  appre- 
ciating and  avoiding  danger,  or  to  request 
Instructions  as  to  matters  beyond  their  un- 
derstanding, or  to  arrange  by  contract  for 
their  protection,  or  to  resist  any  compulsion 
arising  from  their  own  necessities  or  bther 
drcumstances.  There  would  be  dlfllculty  in 
discovering  instances  of  failure  to  comply 
with  the  law  arising  from  the  ttadency  of 
both  parties  to  such  failure  to  conceal  the 
wrong-doing.  The  statute  has  to  do  with 
the  protection  of  childhood.  It  pertains  to 
a  subject  of  universal  interest  fundamentally 
vital  in  Its  broader  bearings  to  the  future 
of  mankind.  [2]  These  considerations  re- 
quire the  Inference  that  the  remedy  intended 
by  the  Legislature  against  the  delinquent  em- 
ployer was  not  confined  to  the  criminal  one. 
The  right  of  civil  action  In  addition  may  well 
have  been  regarded  as  a  more  efflcaciouk 
means  of  compelling  observance  of  the  law. 
Therefore,  while  the  public  purposes  of  this 
act  are  important,  any  member  of  the  public 
so  situated  with  reference  to  Its  subject-mat- 
ter as  to  suffer  spedal  damage  by  Its  In- 
fraction has  a  right  of  action  against  the 
violation  of  the  statute.  Bourne  v.  Whit- 
man, 95  N.  B.  404;  Norto^  t.  Eastern  Rail- 
road, 113  Mass.  366;  Turner  t.  Boston  & 
Maine  Railroad,  158  Mass.  261,  263,  33  N. 
E.  520;  Grover  v.  Wlmbome,  [1898]  2  Q.  B. 
D.  402;  David  v.  Britannic  Merthyr  Coal 
Co.,  [1909]  2  K.  B.  146;  D,  Davis  &  Sons, 
Ltd.,  V.  Taff  Vale  R.  Co.  (1895)  A.  C.  542; 
Gibson  V.  Dunkerley  Bros.,  102  Law  Times 
Rep.  (Court  of  Appeal)  587;  Rose  v.  King,  49 
Ohio  St  213,  30  N.  E.  267,  15  L.  R.  A.  160 ; 
Baxter  v.  Coughlln,  70  Minn.  1,  72  N.  W. 
797;  Paul^  ▼.  Steam  Gauge  &  Lantern  Co., 
131  N.  y.  90,  29  N.  B.  999,  15  L.  R.  A.  104; 
Sipes  T.  Michigan  Starch  Co.,  137  Mich.  258, 
100  N.  W.  447.  This  principle  was  recog- 
nized and  adopted,  although  different  results 
were  reached  in  Its  application.  In  Union 
Pacific  R.  Co.  V.  McDonald,  152  U,  S.  262, 
14  Sup.  Ct  619,  38  L.  Ed.  434,  and  In  Menutt 
V,  Boston  &  Maine  Railroad,  207  Mass.  12, 
92  N.  B.  1032,  30  L.  R.  A.  (N.  S.)  1196.  This 
statate  does  not  fall  within  the  class  il- 
lustrated by  Dahlln  v.  Walsh,  192  Mass.  163, 
77  N.  E.  830.  6  L.  K.  A.  (N.  S.)  615,  Klrby 
V.  Boylston  Market  Ass'n,  14  Gray,  249,  74 
Am.  Dec.  682,  Atkinson  v.  Newcastle  & 
Gateshead  Water  Works  Co.,  L.  R.  2  Bx. 
Dlv.  441,  and  Johnston  &  Toronto  Type 
Foundry  Co..  Ltd.,  v.  Consumers*  Gas  Co.  of 
Toronto  (1808)  A.  C.  447,  which  held  that 
the  plain  purpose  of  the  statutes  was  to  af- 
fect only  public  obligations  and  to  confer  no 
private  rights.  It  follows  that  a  minor  who 
can  trace  his  Injury  to  a  breach  of  the  dut^ 
imposed  by  this  statute  Aa  Its  direct  and 
proximate  cause  may  have  a  right  of  action 
therefor. 
ti-n  In  ordinary  actlooB  tor  persol&al  in- 
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Jury,  the  plaintiff  must  prove,  as  the  first 
branch  of  his  case,  that  he  was  himself  In 
the  exercise  of  due  care.  This  Involves  cer- 
tain phases  of  the  subsidiary  questions  of  as- 
sumption of  risk  and  contributory  negligence. 
Minors  of  tender  years,  although  held  to  the 
same  rule  of  law  In  Its  general  statement 
as  adults,  are  yet  required  to  exercise  only 
that  degree  of  care  which  is  naturally  In- 
cident to  their  youth,  inexperience  and  Im- 
mature stage  of  mental  development  Al- 
though cases  have  sometimes  arisen  where 
the  comprehension  by  the  minor  of  the  rlslu 
of  the  employment  has  been  so  plain  as  to 
warrant  a  ruling  of  law,  usually  that  ques- 
tion and  the  duty  and  extent  of  warning  rest- 
ing upon  the  defendant  have  raised  inquiries 
of  fact.  It  is  common  Icnowledge  that  chil- 
dren under  the  age  of  fourteen  are  laclcing 
in  prudence^  foresight  and  restraint,  and  that 
their  curiosity  and  restlessness  have  a  ten- 
dency to  get  them  Into  positions  of  danger. 
There  is  some  point  in  every  life  where 
these  conditions  are  present  in  such  degree 
as  to  deprive  the  child  of  capacity  to  assume 
rlsl:  Intelligently,  or  to  be  guilty  of  negli- 
gence consciously.  That  point  varies  in  dif- 
ferent children  for  divers  reasons.  There  is 
no  hard  and  fast  rule  that  at  any  particular 
age  a  minor  is  presumed  to  be  able  to  com- 
prehend risks  or  to  be  capable  of  negligence. 
Extreme  cases  can  be  stated  which  obvious- 
ly fall  on  one  side  or  the  other  of  the  line. 
In  some  Jurisdictions  it  has  been  held  that 
prima  fade  a  child  under  fourteen  years  of 
age  is  presumed  not  to  be  capable  of  con- 
tributory negligence.  Tucker  v.  BuCCalo  Cot- 
ton Mills,  76  S.  O.  S39,  57  S.  B.  626,  121  Am. 
St  Rep.  957;  Tutwiler  Coal,  Coke  &  Iron 
Co.  T.  Enslen,  129  Ala.  336,  30  South.  600. 
But  the  sounder  doctrine  seems  to  be  that 
age  is  an  important  though  not  decisive  fac- 
tor In  determining  capacity,  and  that  the 
decision  of  that  question  is  not  helped  or 
hampered  by  any  legal  presumption.  This  is 
the  law  of  this  Commonwealth.  Ciriack  v. 
Merchants'   Woolen  Co..  151  Mass.  152-156, 

23  N.  £!.  829,  6  L.  R.  A.  733,  21  'Am.  St  Rep. 
438;  Sullivan  v.  India  Mfg.  Co.,  113  Mass. 
896;    McCarragher  v.  Rogers,  120  N.  T.  526, 

24  N.  E.  812.  It  is  commonly  a  question  of 
fact  to  be  determined  in  each  case  as  It 
arises,  whether  considering  his  age,  exper- 
ience, intelligence.  Judgment  and  alertness, 
the  particular  child  was  capable  of  under- 
standing the  nature  and  extent  of  the  dan- 
ger in  which  he  was  placed.  A  situation, 
which  might  carry  plainly  to  the  mind  of 
an  adult  comprehension  of  danger,  might 
make  little  or  no  impression  upon  a  child. 
This  might  arise  either  from  immaturity 
or  from  the  lack  of  the  caution  and  Judg- 
ment natural  to  youth.  The  contributory 
negligence  of  a  child  stands  upon  the  same 
ground.  His  carelessness  depends  not  alone 
upon  the  abt  done,  but  upon  the  degree  of 
knowledge  and  intelligence  of  the  actor.  This 
statute  by  prohibiting  the  employment  of 
<AUdren  under  fourteen  years  of  age  in  cer- 


tain employments  does  not  purport  in  terms 
to  change  the  ordinary  rules  of  negligence 
applicable  to  actions  of  tort  arising  between 
master  and  servant,  as  do  certain  other  stat- 
utes. See  St  1009,  c.  614,  {  143,  and  chapter 
363.  A  plalntifr  employed  in  violation  of  its 
terms  must  still  prove  his  own  due  care, 
though  conduct  which  might  be  pronounced 
reasonably  cautious  In  him  might  fall  far 
short  of  it  in  an  adult 

[7]  Nor  was  the  plaintiff  while  at  work 
acting  in  violation  of  law.  The  statutes 
here  under  consideration  are  plainly  differ- 
ent from  those  before  the  court  in  Moran 
V.  Dickinson,  201  Mass.  559,  90  N.  E.  1160,  in 
that  they  impose  no  penalty  upon  the  child 
for  being  employed.  The  only  person  sub- 
jected to  punishment  under  St  1906,  c  499, 
§  1,  Is  one  who  "employs"  or  "procures  or, 
having  under  his  control  a  minor  under  such 
age,  permits  such  minor  to  be  employed." 
This  language  as  well  as  the  general  purpose 
of  the  statute  excludes  the  Idea  that  the 
minor  himself  Is  included.  The  circum- 
stance that  this  plaintiff  asked  for  Ills  own 
employment  does  not  prevent  tUm  from  In- 
voking whatever  protection  the  statute  may 
throw  around  him,  nor  from  relying  upon 
whatever  liability  may  spring  from  its  viola- 
tion by  the  defendant 

[I]  Considering  the  age  of  tliis  plaintiff, 
his  inexperience  and  ignorance  of  our  lan- 
guage and  customs,  and  his  proximity  to  par- 
tially hidden  moving  machinery,  it  could 
not  have  been  ruled  properly  as  matter  of 
law  tluit  he  was  not  in  the  exercise  of  such 
care  as  ought  reasonably  to  have  been  ex- 
pected of  him.  It  is  plain  from  the  plain- 
tiff's testimony  that  he  did  not  understand 
the  danger  of  getting  his  fingers  under  the 
guard,  nor  can  it  be  said  as  matter  of  law 
that  the  perils  of  his  position  were  so  plain 
that  a  child  of  his  years  and  Inexperience 
ought  to  have  comprehended  them.  The  cir- 
cumstances of  the  case  at  bar  do  not  bring  it 
within  the  class  of  cases  like  Burke  v.  Da- 
vis. 191  Mass.  20,  76  N.  E.  1039,  4  L.  B.  A. 
(N.  S.)  971,  114  Am.  St  Rep.  591;  MarshaU 
V.  Norcross,  191  Mass.  668,  77  N.  B.  1151: 
Simoneau  y.  Hutchins,  202  Mass.  82,  88  N. 
E.  433;  Cohen  t.  Hamblin  &  RusseU  Mfg. 
Co.,  186  Mass.  544,  71  N.  E.  948 ;  and  Taylor 
V.  Hennessey,  200  Mass.  263,  86  N.  E.  318; 
Kelley  v.  Calumet  Woolen  Co.,  177  Mass. 
128,  58  N.  B.  182. 

The  violation  of  the  statute  by  the  de- 
fendant rendered  Its  negligence  a  question 
of  fact  for  the  consideration  of  the  Jury. 
It  was  said  in  Bourne  v.  Whitman,  ante, 
"It  is  universally  recognized  that  the  vio- 
lation of  a  criminal  statute  la  evidence  of 
negligence  on  the  part  of  the  violator  as  to 
all  consequences  that  the  statute  was  intend- 
ed to  prevent"  The  subject  Is  there  dis- 
cussed at  length,  and  the  reasonableness  of 
this  rule  fully  eetablished.  The  statute  does, 
not  go  to  the  extent  of  conclusivei'y  estab- 
lishing negligence  as  i.  part  of  the  penalty 
for  its  violation.    It  is  not  so  drastic  in  its 
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terms  as  that  nnder  consideration  In  Dudley 
T.  Northampton  St  R.  Co.,  202  Mass.  443,  89 
N.  B.  25,  2S  li.  R.  A.  (N.  S.)  661.  It  Is  the 
ordinary  peaal  statute  enacted  for  the  pro- 
tection of  a  particular  dass  in  the  commun- 
ity. But  It  does  not  mean  that  a  defendant 
who  employs  a  child  in  violation  of  its  terms 
is  thereby  conclusively  rendered  liable  for 
every  accident  which  occurs  to  bim,  while  in 
the  service.  It  Is  conceivable  that  injury 
might  result  wholly  from  the  minor's  own 
act  so  obviously  negligent,  that  It  could  not 
be  argued  intelligently  not  to  have  been 
within  hia  comprehension  and  quite  discon- 
nected with  his  work.  Under  such  circum- 
stances there  could  be  no  recovery.  The 
form  of  the  prohibition  in  this  statute  is 
like  that  which  inhibits  traveling  by  a  horse 
drawn  sleigh  without  bells.  R.  L.  a  54,  i  3. 
Yet  It  cannot  be  contended  that  one  viola- 
ting this  statute  is  rendered  thereby  neces- 
sarily responsible  civilly  for  the  damages  of 
an  accident  in  which  he  may  be  a  partici- 
pant The  -usual  rules  of  negligence  are 
superimposed  upon  any  liability  claimed  to 
grow  out  of  the  breach  of  the  statute.  Coun- 
ter V.  Couch,  8  Allen,  436.  We  are  not  able 
to  follow  in  this  regard  the  reasoning  of  the 
majority  of  the  court  m  Marino  v.  Lehmaier, 
173  N,  Y.  530,  66  N.  B.  572,  61  L.  R.  A.  811. 
The  statute  does  not  deprive  a  defendant, 
charged  in  a  civil  action  with  liability  aris- 
ing from  its  violation,  of  tho  ordinary  de- 
fenses (except  contractual  assumption  of  risk 
as  hereafter  pointed  out)  which  are  open  to 
a  defendant  in  that  class  of  actions.  The 
violation  of  the  statute,  if  it  has  a  causal 
connection  with  the  injuries  sustained  by  the 
plaintiff,  is  evidence  of  negligence. 

[9]  The  statute  has,  however,  the  further 
effect  of  preventing  the  defendant  from 
shielding  himself  behind  the  defense  of  con- 
tractual assumption  of  risk.  The  reason  for 
this  is  that  this  branch  of  the  doctrine  of 
assumption  of  risk  rests  upon  an  implied 
term  of  the  contract  of  employment  to  the 
effect  that  the  employe  assumes  all  the  ob- 
vious risks  of  the  business,  apparatus  and 
place  of  his  work.  Murch  v.  Wilson's  Sons 
Co.,  168  Mass.  408,  47  N.  E.  Ill;  Crimmins 
V.  Booth,  202  Mass.  17-22,  88  N.  B.  449,  132 
A.m.  St  Rep.  468.  The  contract  of  employ- 
ment, however.  In  the  case  at  bar  was  abso- 
lutely prohibited  by  the  terms  of  the  statute, 
and  was  therefore  an  illegal  act  on  the  part 
of  the  defendant  The  defendant  cannot  be 
permitted  to  show  an  illegal  contract  and  his 
own  consequent  criminal  guilt  in  order  to 
interpose  a  defense.  Any  contractual  as- 
-sumption  of  risk  In  the  light  of  the  fact 
that  the  plaintiff  was  under  fourteen  years 
of  age  would  show  as  an  essential  element 
the  violation  of  a  penal  statute.  No  court 
-consciously  will  enforce,  directly  or  indirect- 
ly, an  illegal  contract  O'Brien  v.  Shea,  96 
N.  B.  99,  and  cases  cited.  The  phrase,  as- 
sumption of  risk,  is  sometimes  used  in  an- 
•ther  sense  as  applicable  to  .the  intentional 


and  voluntary  continuance  of  labor  nnder 
conditions,  the  dangerous  nature  of  which  is 
fully  comprehended,  both  as  to  its  character, 
extent,  and  degree  of  capacity  to  harm. 
When  used  in  this  sense  sometimes  It  Is  re- 
solved into -such  conduct  as  is  equivalent  to 
an  agreement  on  the  part  of  the  employe  to 
relieve  the  employer  from  a  duty  which 
would  otherwise  rest  on  him.  Fitzgerald  ▼. 
Conn.  River  Paper  Co.,  155  Mass.  155,  29  N. 
JS.  464,  31  Am.  St  Rep.  637;  Leary  v.  Bos- 
ton &  Albany  R.  R.  Co.,  139  Mass.  580-587, 
2  N.  B.  115,  52  Am.  Rep.  733;  O'Toole  v. 
Pruyn,  201  Mass.  126-129,  87  N.  E.  608.  See 
Thomas  v.  Quartermaine,  18  Q.  B.  D.  685- 
698;  Yarmouth  v.  France,  19  Q.  B.  D.  647, 
651,  657;  Smith  v.  Baker,  [1891]  A.  C.  825, 
344,  356,  363.  So  far  as  It  involves  a  contract- 
ual element  in  this  sense,  it  is  not  available 
to  the  defendant  for  the  same  reason.  Oth- 
er parts  of  the  doctrine  of  assumption  of  risk 
are  referable  generally  to  due  care  and  negli- 
gence. These  are  not  changed  by  the  statute. 
They  are  explained  at  length  in  Fitzgerald 
V.  Conn.  River  Paper  Co.,  156  Mass.  155,  29 
N.  B.  464,  31  Am.  St  Rep.  537,  and  it  is  not 
necessary  to  go  over  them  again  here.  See 
also  Schlemmer  v.  Buffalo,  Rochester  &  Pitts- 
burg By.  Co.,  205  U.  8.  1-12,  27  Sup.  Ct  407, 
61  I*  Ed.  681;  Bagley  t.  Wonderland  Co., 
205  Mass.  238,  244,  91  N.  E.  317. 

There  is  nothing  in  the  statute,  however, 
to  indicate  an  intent  that  the  defense  of 
contributory  negligence  should  be  abolished. 
It  does  not  purport  to  regulate,  further  than 
is  implied  by  other  statutes  of  like  char- 
acter, the  civil  liability  arising  between  the 
parties.  Having  stamped  the  act  of  the  em- 
ployment of  minors  under  the  prohibited  age 
as  criminal  and  thereby  available  as  evidence 
of  negligence  to  one  whose  civil -rights  are 
affected,  It  leaves  undisturbed  in  any  other 
respect  the  principles  by  which  liability  may 
be  enforced  and  defense  may  be  established. 

This  is  the  general  rule  as  to  the  interpre- 
tation of  penal  and  inhibitory  statutes,  and 
has  been  applied  to  a  wide  variety  of  cases. 
Taylor  v.  Carew  Manuf.  Co.,  143  Mass.  470, 
10  N.  EJ.  308;  Bourne  v.  Whitman,  209  Mass. 
155,  96  N.  E.  404,  and  cases  cited;  Schlemmer 
V.  Buffalo,  Rochester  &  Pittsburg  Ry.,  220  U. 
S.  590,  596,  31  Sup.  Ct  561,  55  L.  Ed.  598; 
Delk  V.  St  Louis  &  San  Francisco  R.  R.,  220 
U.  S.  687,  31  Sup.  Ct  617,  55  L.  Ed.  590; 
Denver  &  Rio  Grande  Ry.  t.  Norgate,  141  Fed. 
247,  72  C.  C.  A.  365,  e  L.  B.  A.  (N.  S.)  981; 
a  C.,  202  U.  S.  616,  24  Sup.  Ct  764,  50  L.  Ed. 
1172;  Erdman  v.  Deer  River  Lumber  Co., 
182  Fed.  42,  104  0.  0.  A.  482.  To  give  this 
statute  a  broader  effect  would  be  to  go  out- 
side the  usual  canons  of  statutory  construc- 
tion. There  appears  to  be  no  sound  reason 
for  establishing  an  exception  respecting  par- 
ticular enactments,  which  have  no  especially 
distinguishing  features.  If  the  Legislature 
had  intended  to  change  the  fundamental 
rules  of  the  law  of  negligence  in  the  present 
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Instance,  the  expreealon  of  sach  an  tntentioB 
would  have  been  simple.  Ttae  great  weight 
of  authoritr  as  to  child  labor  statutes  sup- 
ports this  Tlew.  Smith  v.  Nat  Coal  &  Iroa 
Co.,  135  Ky.  671,  117  S.  W.  280;  Darsam  t. 
Kohlmann,  123  La.  164,  171,  172,  4g  South. 
78,  20  Lb  R.  ▲.  (N.  S.)  881;  Queen  t.  Dayton 
Coal  &  Iron  Co.,  95  Tenn.  458,  466,  32  S.  "W. 
460,  80  L.  R.  Ar82,  49  Am.  St.  Rep.  936;  Iron 
&  Wire  Co.  V.  Green,  108  Tenn.  161,  165,  65 
S.  W.  399;  Sterling  v.  Union  Carbide  Co., 
142  Mich.  284,  105  N.  W.  755;  Syneszewski 
V.  Schmidt,  153  Mich.  488,  116  N.  W.  1107; 
Beghold  V.  Auto  Body  Co.,  1«  Mich.  14,  112 
N.  W.  691,  14  I*  R.  A.  (N.  S.)  609;  BolJn  v. 
Tobacco  Co.,  141  N.  C.  300,  53  S.  B.  891,  7 
L.  B.  A.  (N.  S.)  335;  Leathers  t.  Blackwell 
Durham  Tobacco  Co.,  144  N.  C.  330,  57  S.  E. 
11,  0  L.  B.  A.  (N.  8.)  849;  Norman  t.  Vir- 
glnia-Pocahontas  Coal  Co.  (W.  Ya.)  69  S.  BL 
857;  Burke  y.  Big  Sandy  Coal  &  Coke  Ca 
(W.  Ya.)  69  S.  B.  992;  Sharon  v.  Winnebago, 
141  Wis.  185,  189,  124  N.  W.  299;  Dalm  v. 
Bryant  Paper  Co.,  157  Mich.  550,  122  N.  W. 
257;  Boberts  v.  Taylor,  31  Ont.  10;  Nlckey 
V.  Steuder,  164  Ind.  180,  196,  73  N.  E,  117. 
See,  however,  Inland  Steel  Co.  v.  Tedlnak, 
172  Ind.  925,  87  N.  E.  229;  Jacobson  v.  Mer- 
rill &  Eing  Co.,  107  Minn.  74,  119  N.  W.  510, 
22  L.  B.  A.  (N.  S.)  309;  Perry  ▼.  Tozer,  90 
Minn.  431,  97  N.  W.  137,  101  Am.  St.  Bep. 
416;  Bromberg  t.  Evans  Laundry  Co.,  134 
Iowa,  38,  46,  111  N.  W.  417;  Evans  v.  Amer- 
ican Iron  &  Tube  Co.  (C.  C.)  42  Fed.  519, 
522;  Peters  t.  Silk  Manuf.  Co.,  133  Mo.  App. 
412,  419,  113  8.  W.  706;  Nairn  v.  National 
Biscuit  Co.,  120  Mo.  App.  144,  147,  96  S.  W. 
679;  Elrkham  v.  Wheeler-Osgood  Co.,  39 
Wash.  415,  81  Pac.  869.  There  Js  a  consid- 
erable body  of  authority  which  holds  that  a 
statute  of.  this  sort  abrogt^tes  the  defense  of 
contributory  negligence.  (  See  cases  in  foot- 
note.) But  for  the  reasons  stated  the  other 
view  seems  more  consonant  with  general 
principles  of  statutory  interpretation  and  of 
the  law  of  negligence. 

[10]  The  plaintiff  is  not  entitled  to  recover 
unless  the  violation  by  the  defendant  of  its 
statutory  duty  to  him  directly  contributed 
to  his  Injury.  The  breach  of  law  upon  which 
a  plaintiff  may  found  his  right  of  recovery 
must  be  not  merely  a  condition  or  an  attend- 
ant circumstance,  but  a  contributory  cause. 
Newcomb  v.  Boston  Protective  Department, 
146  Mass.  596^  16  N.  B.  555,  4  Am.  St  Bep. 
354;  Moran  v.  Dickinson,  204  Mass.  559,  90 
N.  E.  1150;  Plnnegan  v.  Winslow  Skate  Co., 
189  Mass.  580.  76  N.  E.  192.  The  injury  must 
be  referable  to  the  breach  of  the  statute  as  a 
cause.  There  was  sufficient  evidence  that 
the  plaintiff's  injury  was  due  to  the  act  of 
the  defendant  in  putting  a  minor  of  tender 
years  at  work  in  a  position  of  danger  to  him 
on  account  of  his  youth,  which  a  more  ma- 


ture person  might  hav'e  avoided.  Apparently, 
the  sole  canse  of  the  Injui^  was  the  tem- 
peramental uneasiness  and  heedlessness  of 
-the  consequences  of  restless  movements  char^ 
acteristlc  of  childhood  when  placed  In  the 
midst  of  rapidly  moving  machinery.  Bence 
the  violation  of  the  statute  may  have  been 
found  to  be  a  contributing  or  perhaps  the 
sole  cause  of  the  injury  emffered.  Hankins 
v.  Reimers,  86  Neb.  307,  125  N.  W.  516; 
Starnes  v.  Albion  Mfg.  Co,  147  N.  O.  556,  61 
S.  E.  525,  17  L.  B.  A.  (N.  S.)  602;  Casteel  v. 
Pittsburg  Vltrlfled  Paving  &  Building  Brick 
Co.,  83  Kan.  583,  112  Pac.  145;  Casperson  v. 
Miehalls,  142  Ky.  814,  134  S.  W.  200.  The  In- 
Jury  was  not  necessarily  so  remote  from  the 
Illegal  act  that  there  could  be  no  causal  con- 
nection between  the  two,  as  In  Bellevae  ▼. 
8.  C.  Lowe  Supply  Co.,  200  Mass.  237-241, 86 
N.  E.  301;  Stone  v.  Boston  &  Albany  R.  R. 
Co.,  171  Mass.  536,  51  N.  B.  1,  41 1*  R.  A.  794, 
and  the  decisions  cited  In  Davis  v.  John  L. 
Whiting  &  Son  Co;,  201  Mass.  91-96,  87  N. 
E.  199. 

[11]  The  result  Is  that  the  plaintiff  is  en- 
titled to  go  to  the  jury  upon  the  question  of 
his  own  due  care.  He  must  make  out  his 
case,  as  does  the  ordinary  plaintiff  in  cases 
of  negligence.,  H^  must  also  show  that  his 
Injury  resulted  from  the  negligence  of  the 
defendant  He  may  establish  this,  however, 
by  showing  a  violation  by  the  defendant  of 
the  statute  In  question  and  by  that  alone, 
provided  the  violation  be  found  to  have  con- 
tributed directly  to  the  Injury.  Such  proxi- 
mate cause  might  arise  from  the  fact  that  he 
was  a  child  by  reason  of  his  tender  years  so 
restless,  heedless  and  active  as  to  be  natural- 
ly Incapable  of  appreciating  the  dangers  of 
the  position  in  which  he  was  placed  by  the 
defendant  The  defense,  that  the  plaintiff 
assumed  by  contract  the  risks  which  sur- 
rounded him,  is  not  open  to  the  defendant 
But  the  defense  that  the  plaintiff  contributed 
to  his  Injury  by  failure  to  exercise  the  de- 
gree of  care,  which  the  normal  dhlld  of  his  age. 
Intelligence  and  experience  ought  to  have  exer- 
cised, is  open  to  the  defendant.  The  direction 
of  a  verdict  for  the  defendant  was  error. 

Exceptions  sustained. 

Footnote.— Strafford  ▼.  Republic  Iron  & 
Steel  Co.,  238  lU.  371,  87  N.  B.  358,  20  U  B. 
A.  (N.  B.)  876,  128  Am.  St  Rep.  liS;  Ameri- 
can Car  &  Foundry  Co.  v.  Armentraut,  214  111. 
509,  TS  N.  E.  766;  Koester  v.  Itocbester  Candy 
Wwks,  194  N.  y.  92,  87  N.  B.  77,  10  L.  B.  A. 
(N.  S.)  783;  Marino  v  Lehmaier,  173  N.  Y. 
530,  66  N.  B.  572,  61  L.  R.  A.  811.  See,  how- 
ever, Lee  V.  Sterling  Silk  Manuf.  Co.,  134  App. 
Div.  123,  118  N.  Y.  Supp.  852;  Lenaban  v. 
Pittston  Coal  Mining  Co.,  218  Pa.  311,  67  AU. 
642,  12  L.  B.  A.  (N.  S.)  461,  120  Am.  St  Rep. 
885:  Stehle  v.  Jaeger  Automatic  Machine  Co., 
220  Pa.  617,  69  Atl.  1116;  s.  c,  225  Pa.  348, 
74  Atl.  215,  133  Am.  St  Bep.  884;  Sullivan 
V.  Hanover  Cordage  Co.,  222  Pa.  40,  70  AtL 
909. 
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(84  Oh.  St.  m) 

SHINEW  et  aL  t.  FIRST  NAT.  BANK 

OF  BOWLING  GBEEN. 
(Su^cene  Court  of  Ohio.    June  18,  1911.) 

(SvHahut  hv  the  Court.) 

1.  Bills   and    Notes   (|   61*)— Foboed   Ir- 

STBtJMBNTS— RATIFICATIOK. 

A  forged  instrument  is  not  merely  TOid- 
able,  but  absoiutely  void,  and  there  can  be  no 
ratification  of  a  forgery  that  will  make  the  in- 
strument valid. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  {  77;    Dec.  Dig.  I  61.*J 

2.  Estoppel  (i  95*)— Silence. 

One  may  by  conduct,  statements,  or  silence 
estop  himself  from  claiming  that  bis  signature 
is  a  forgery;  but  before  he  can  be  estopped  by 
mere  silence  facts  must  be  alleged  and  proven 
showing  a  duty  and  opportunity  to  speak,  that 
he  knew  or  had  reason  to  believe  that  the  hold- 
er of  the  forged  instrument  would  rely  on  his 
silence,  and  that  the  holder  in  fact  did  rely  on 
his  silence,  and  was  in  fact  injured  thereby. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Gent.  Dig.  i  28S;   Dec.  Dig.  i  &5.*] 

(Additional  Bvtla^t  hu  Sditorial  Staff.) 

8.  Estoppel    (|    112*)  —  Silence  —  "Occa- 
sion." 

The  word  "occasion,"  as  used  in  an  averi- 
ment  in  a  {{leading  of  estoppel  that  S.  had  fall 
time,  occasion,  and  opportunity  in  which  to 
notify  the  plaintiff  of  a  forgery,  lield  to  mean, 
not  only  time  and  opportunity,  but  such  coij- 
ditlong  and  circumstances  as  required  him  to 
■peak,  or  otherwise  be  forever  estopped  {roQi 
denying  his  signature. 

[Ed.  Note— For  other  cases,  see  Eatopiwl, 
Dec.  Dig.  §  112.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  4806,  4897.] 

Error  to  Circuit  Court,  Wood  County. 

Action  by  the  First  National  Bank  of 
Bowling  Green  against  George  M.  Shlnew 
and  others.  Judgment  for  plaintiff  was  af- 
firmed in  the  circuit  court,  and  defendant 
Sblnew  brings  error.  Reversed,  and  judg- 
ment for  plaintiff  in  error. 

The  First  National  Bank  of  Bowling  Green, 
Oblo,  commenced  an  action  in  the  oommoB 
pleas  court  of  Wood  county  to  recover  from 
Annette  J.  Snyder,  J.  C.  Snyder,  and  George 
M.  Shine w  the  sum  of  $400  and  Interest 
thereon,  upon  a  promissory  note  dated  March 
6,  1906,  and  purporting  to  be  signed  by  the 
above-named  persons.  A  cognovit  Judgment 
was  taken,  which  was  later  opened  up,  and 
George  M.  Sblnew  was  permitted  to  Ule  his  sep- 
arate answer,  in  which  he  denied  that  he  sign- 
ed, or  authorized  any  person  to  sign  for  him, 
the  promissory  note  copied  in  plaintiff's  peti- 
tion; denied  that  be  executed  the  note,  or 
authorized  any  person  so  to  do;  and  denied 
that  there  is  anything  dne  from  him  to  the 
plaintiff.  It  appears  from  the  record  that 
about  the  5th  day  of  March,  1906,  Dr.  J.  C. 
Snyder,  desiring  to  borrow  $400  from  the 
First  National  Bank  of  Bowling  Green,  Ohio, 
called  upon  George  M.  Shlnew  and  asked  him 
to  sign  the  same  as  surety.  The  testimony 
of  Dr.  Snyder  offered  on  the  trial  of  the 


cause  on  btfialf  of  the  bank  is  to  tbe  effect 
that  Shlnew  was  in  the  field  plowing;  that 
he  asked  him  to  sign  the  note  as  surety,  and 
Shlnew  agreed  to  do  so,  but  not  having  any 
pen  and  ink  at  hand  be  directed  tbe  doctor 
to  go  to  tbe  house  and  tell  Mrs.  Sblnew  to 
sign  bis  name  for  him;  that  be  did  as  direct- 
ed by  Mr.  Shlnew,  and  that  Mrs.  Shlnew  did 
Sign  the  name  of  George  M-  Shlnew  to  this 
note  upon  bis  representation  to  her  that  ber 
husband  desired  her  to  do  this.  George  M. 
Shinew,  in  his  testimony,  denies  that  be 
was  willing  to  sign  this  note  as  surety;  de- 
nies that  be  told  Dr.  Snyder  to  go  to  the 
bouse  and  have  Mrs.  Sblnew  sign  his  name 
thereto,  but,  on  the  contrary,  says  that  be 
told  Dr.  Snyder  be  would  not  sign  the  note; 
that  he  had  signed  as  surety  once  before  and 
lost  money  thereby,  and  would  not  sign  again 
as  surety  for  any  one;  that  he  did  not  know 
that  his  name  had  been  signed  by  his  wife 
until  that  night  when  he  was  through  work, 
and  bad  gone  to  his  house,  at  which  time  his 
wife  told  him  that  the  doctor  had  represent- 
ed to  her  that  be  desired  her  to  sign  bis  name 
to  this  note.  It  Is  also  claimed  on  tbe  part 
of  tbe  bank  that  George  M,  Shlnew  had  fall 
knowledge  that  bis  name  had  been  signed  to 
said  note  by  bis  wife  before  any  money  was 
paid  upon  It;  that  Shinew  recognized  the 
same  and  ratified  tbe  signing  of  his  name  by 
bis  wife,  affirmed  bis  liability  on  said  prom- 
issory note  to  plaintiff,  and  promised  to  pay 
plaintiff  the  same;  that  he  knew  that  said 
note  was  to  be  presented  to  tbe  bank,  and 
did  not  make  any  attempt  to  prevent  the  pay- 
ment by  the  bank  of  the  sum  named  in  the 
note  to  Snyder,  but  remained  silent  and  al- 
lowed the  bank  to  accept  the  note  and  pay 
the  money  thereon  about  four  days  after  the 
making  of  tbe  same,  and  after  he  bad  full 
time,  occasion,  and  opportunity  In  which  to 
notify  tbe  bank  not  to  pay  any  money,  be- 
fore it  was  in  fact  paid  to  Snyder,  and 
claims  that  be  is  now  estopped  from  denying 
his  signature  or  denying  that  the  same  was 
placed  apon  said  note  without  lils  authority. 

Upon  tbe  trial  of  tbe  cause  la  the  common 
pleas  court,  the  Jury  returned  a  general  ver- 
dict against  all  of  tbe  defoidants  including 
Shinew,  for  the  fall  face  of  tbe  note,  with  in- 
terest, and  also  answered  certain  interroga- 
tories as  follows:  "<!)  Do  you  find  from  the 
evidence  that  tbe  defendant,  George  Shlnew, 
signed  bis  name  to  the  note  sued  on  in  this 
action?  Answer:  No.  (2)  Do  you  find  from 
tbe  evidence  that  the  defendant  George 
Shlnew  authorized  any  other  person  to  sign 
his  name  to  the  note  sued  on  in  this  action? 
Answer:     No." 

George  M.  Shlnew  then  filed  a  motion  for 
judgment  In  his  favor  on  the  special  findings 
of  the  jury,  which  motion  the  court  overrul- 
ed. He  then  filed  a  motion  for  a  new  trial, 
which  the  common  pleas  court  also  overruled 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  ft  Am.  Dig,  Key  No.  Serlea  ft  R^'r  IndezM 
95'N.E.-56 
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and  rendered  Judgment  on  the  general  ver- 
dict Error  was  prosecuted  In  tbe  circuit 
court,  and  tbat  court  affirmed  the  judgment 
of' the  common  pleas  court,  and  this  proceed- 
ing In  error  Is  brought  to  reverse  the  judg- 
ment of  the  common  pleas  court  and  the 
Judgmmt  of  the  circuit  court  affirming  the 
same. 

N.  B.  Harrington,  for  plaintiff  in  error. 
James  &  Kelly,  tor  defendant  In  error. 

DONAHUE,  J.  (after  staUng  the  facts  as 
above).  The  answer  of  the  jury  to  the  sec- 
ond Interrogatory  submitted  to  It  disposes  of 
the  disputed  question  of  fact  as  to  whether 
or  not  George  M.  Shlnew  directed  Dr.  Sny- 
der to  tell  Mrs.  Shlnew  to  sign  his  name  to 
this  note.  On  this  question  there  Is  a  direct 
conflict  of  evidence,  and  therefore  this  finding 
of  the  jury  must  be  accepted  by  this  court 
as  conclusive  of  that  fact  for  the  purposes 
of  this  case  as  it  Is  now  presented.  If  George 
M.  Shlnew  did  not  authorize  his  wife  to  sign 
this  note,  then  the  placing  of  his  name  upon 
the  note  was  a  forgery,  for  it  clearly  ap- 
pears that  Mrs.  Shlnew  did  not  place  her 
husband's  name  upon  the  note  through  any 
Implied  authority,  or  by  reason  of  the  fact 
tbat  she  had  on  previous  occasions  assumed 
to  sign  his  name  to  other  pai)ers.  She  was 
not  acting  or  pretending  to  act  upon  any  as- 
sumption of  authority  on  her  part  to  sign 
his  name  because  of  former  transactions,  but 
solely  upon  the  representation  made  to  her 
by  Dr.  Snyder  that  her  hnsband  had  specific- 
ally directed  and  authorized  her  to  sign  this 
particular  paper,  and,  If  her  husband  did  not 
do  so,  then  the  signing  of  his  name  was  a 
forgery.  True  she  would  not  be  guilty  of 
forgery,  because  from  all  that  here  appears 
she  was  acting  in  good  faith  and  relying  upon 
the  Information  imparted  to  her  by  Dr.  Sny- 
der, but  if  his  representations  to  her  were 
false  then  he  would  be  guilty  of  forgery, 
just  the  same  as  if  he  had  used  his  own  hand 
to  write  the  signature  of  George  M.  Shlnew. 
The  fact  that  he  procured  her  to  attach  the 
signature  of  George  M.  Shlnew  would  make 
no  difference;  she  was  no  more  than  the  in- 
strument by  which  he  accomplished  the  act 
of  signing  George  M.  Shinew's  name  to  this 
note. 

This  court,  in  the  case  of  Workman  v. 
Wright,  33  Ohio  St.  406,  31  Am.  Rep.  546, 
held  that:  "The  principle  of  agency,  by  whicb 
a  principal  may  ratify  the  unauthorized  act 
of  his  agent,  does  not  apply  to  the  alleged 
ratification  of  a  forged  note;  the  act  of  the 
agent  being  voidable  may  be  ratified ;  the  act 
of  the  forger  is  void,  and  can  not  be  ratified." 
In  that  case  this  court  also  held  that,  al- 
though Wright  had  promised  to  pay  the  note, 
the  mere  promise  to  pay  a  forged  note,  with- 
out any  new  consideration,  and  without  cir- 
cumstances creating  an  estoppel  against  the 
promisor,  does  not  become  a  binding  contract 
creating  a  liability  to  pay  such  note. 


In  this  case  the  common  pleas  court  charg- 
ed the  jury  as  follows:  "If  you  find  by  a 
preponderance  of  the  evidence  that  Mrs.  Shln- 
ew, while  assuming  to  act  as  the  agent  of 
Mr.  Shlnew,  signed  bis  name  to  this  note, 
and  you  find  that  after  the  defendant  learn- 
ed that  his  name  had  been  signed  to  said 
note  be  ratified  the  signing  of  his  name  by 
bis  wife,  then  the  defendant  is  bound,  even 
though  be  did  not  authorize  the  signing  of 
his  name.  In  order  that  there  may  have 
been  a  ratification,  the  defendant  at  the  time 
of  ratifying  the  act  of  his  wife  must  have 
known  of  the  facts  relating  to  the  execution 
of  said  note  and  bis  liability  thereon."  This 
charge  is  in  direct  conflict  with  the  law  an- 
nounced in  the  case  of  Workman  v.  Wright, 
supra.  As  already  stated,  there  is  no  foun- 
dation for  the  claim  of  agency  in  this  case. 
Mrs.  Shlnew  did  not  pretend  to  have  any  au- 
thority to  sign  her  husband's  name  as  bis 
agent,  or  to  bind  him  by  her  acts  as  his 
agent,  except  the  communication  made  to  her 
by  Dr.  Snyder  that  her  husband  desired  her 
to  sign  his  name  to  this  note;  nor  is  it  se- 
riously claimed  by  the  plaintiff  below  that 
she  undertoook,  independent  of  this  commu- 
nication, to  act  as  her  husband's  agent,  or  to 
bind  him  by  her  contract  as  his  agent,  so  that 
the  validity  of  his  signature  depends  entire- 
ly on  whether  Mr.  Shlnew  directed  the  doc- 
tor to  tell  her  to  sign  bis  name  to -this  note. 
If  the  doctor's  testimony  be  true,  then  the 
transaction  was  just  the  same  as  if  the  hus- 
band had  been  present  and  asked  the  wife  to 
sign  his  name  for  him.  In  such  case  her  act 
would  be  his  act,  and  the  signature  so  attach- 
ed, to  this  note  would  be  his  signature  and 
would  be  valid  and  binding  upon  him; 
therefore  the  flrst  question  for  the  jury  was 
whether  Shlnew  did  or  did  not  authorize  Dr. 
Snyder  to  tell  his  wife  to  sign  his  name  to 
this  note. 

[1]  If  he  did  not,  then  the  signature  was 
a  forgery.  Forgery  being  a  crime,  there 
could  be  no  ratification  of  that  crime  that 
could  operate  to  change  its  character.  The 
crime  being  completed,  it  would  forever  re- 
main a  criminal  act,  and  George  M.  Shlnew 
could  not  by  any  subsequent  conduct  or  ad- 
mission on  bis  part  ratify  a  crime  that  would 
give  validity  to  an  instrument  that  was  ab- 
solutely void  at  the  time  of  its  execution. 
It  Is  true,  however,  that,  while  he  might  not 
by  any  act  or  conduct  on  his  part  ratify  a 
forgery  of  his  name,  so  as  to  make  the  in- 
strument a  valid  instrument,  yet  he  might  by 
his  conduct,  or  even  by  mere  silence,  estop 
himself  from  defending  against  the-  payment 
of  the  same,  on  the  ground  that  his  signa- 
ture was  a  forgery;  but  before  he  can  be 
estopped  by  mere  silence  facts  must  be  al- 
leged- and  proven  showing  a  duty  and  op- 
portunity to' speak,  that  the  party  to  be  es- 
topped knew,  or  had  reason  to  believe,  tliat 
the  holder  of  the  note  wonld  rely  on  bis  si- 
lence, and  that  he  did  rely  on  his  silence 
and  was  injured  thereby.     Vlele  v.  Judson, 


Digitized  by 


Google 


OUc) 


SHIinSW  V.  ZIBST  NAT.  BANK 


883 


82  N.  Z.  82;  THser  ▼.  lAwler,  189  U.  S.  200, 
23  Sup.  Gt  624,  47  L.  Ed.  802. 

In  the  third  paragraph  of  the  amendment 
and  supplement  to  the  petition,  an  attempt 
Is  made  to  plead  an  estoppel.  It  Is  averred 
that  Shlnew  had  full  time,  occasion,  and  op- 
portunity In  which  to  notify  the  plaintiff 
not  to  pay  any  money  thereon.  If  there 
were  any  proof  showing  that  Shlnew  had 
"occasion,"  when  It  became  bis  duty  to 
speak,  when  he  knew  or  onght  to  have  known 
that  If  he  did  not  speak  the  bank  would  rely 
upon  his  silence  and  would  be  Injured  there- 
by, and  that  it  In  fact  did  rely  upon,  his  si- 
lence and  was  injured,  then  this  pleading 
might  be  held  sufficient  to  have  submitted 
this  question  of  estoppd  to  the  Jury,  but  the 
proofs  do  not  show  any  such  occasion. 

[2,  S]  From  the  evidence  it  does  appear 
that  he  had  time  in  which  he  might  have 
notified  the  bank  of  the  forgery,  before  the 
money  was  paid;  but  the  record  does  not 
disclose  any  opportunity,  except  that  there 
was  sufficient  time  for  him  to  seek  snch 
opportunity  by  voluntarily  traveling  to  the 
bank,  or  in  some  other  way  communicating 
with  it  The  evidence  wholly  falls  to  show 
an  occasion  to  speak,  for  by  "occasion"  Is 
meant,  not  only  time  and  opportunity,  but 
snch  conditions  and  circumstances  as  re- 
qnlre  him  to  speak,  or  otherwise  be  for- 
ever estopped  from  denying  his  signature. 
It  is  true  that  a  decent  regard  for  the  rights 
of  others  ought  in  induce  every  man  to  make 
such  disclosure  immediately  upon  the  fact 
coming  to  his  Imowledge.  The  fact  that 
Shlnew  did  not  Immediately  communicate 
with  the  bank  is  a  circumstance  tending 
strongly  to  corroborate  the  evidence  of  Dr. 
Snyder  that  he  had  authorized  him  to  tell 
his  wife  to  sign  the  note;  for  t&e  natural 
and  usual  thing  for  an  honest  man  to  do 
would  be  to  communicate  immediately  to 
those  most  Interested,  or  most  likely  to  be 
injured  thereby,  the  fraud  sought  to  be  per- 
petrated upon  them,  and  this  even  though 
it  calls  for  some  inconvenience  upon  his 
part,  and  his  failure  to  do  so  might  well  re- 
flect upon  the  credibility  of  his  evidence, 
and  induce  a  Jury  to  disregard  it  altogether, 


or  to  find  against  him  upon  any  disputed 
question  of  fact.  But  he  is  under  no  legal 
obligation  to  do  so,  unless  the  circumstances 
are  snch  that  the  holder  of  the  forged  in- 
strument would  have  a  right  to  rely  upon  his 
silence,  and  relying  thereon  would  be  prej- 
udiced thereby;  and  the  fact  that  he  did 
not  immediat^y  communicate  with  the  bank, 
while  it  might  reflect  upon  the  credibility  of 
his  evidence,  lias  no  farther  legal  signlfl- 
cance. 

And  therefore  it  was  not  error  for  the 
trial  court  to  instruct  the  Jury  not  to  con- 
sider the  question  of  estoppel.  This  question 
being  entirely  out  of  the  case  and  the  Jury 
having  found  that  Shlnew  did  not  authorize 
his  signature  to  this  paper,  it  must  have 
found  that  he  ratified  the  same;  for  there 
could  be  no  other  theory  upon  which  a  ver- 
dict against  Shlnew  was  returned,  except  the 
theory  of  ratiflcatlon.  The  trial  court  should 
not  have  submitted  this  question  to  the  Jury, 
but  should  have  Instructed  it  that  if  it  found 
Shlnew  did  not  authorize  his  signature  to 
be  placed  upon  this  note  that  the  placing 
of  It  there  was  a  forgery  and  could  not  be 
ratifled;  and  for  the  same  reason  the  mo- 
tion of  the  defendant,  George  M.  Shlnew, 
for  Judgment  on  the  special  verdict  should 
have  been  sustained  by  the  common  pleas 
court,  and  the  circuit  court  erred  in  a£9rm- 
ing  the  Judgment  of  the  common  pleas. 

For  these  reasons  the  Judgment  of  the 
common  pleas  court  and  of  the  circuit  court 
affirming  the  same  are  reversed,  and  the  mo- 
tion of-  George  M.  Shlnew  for  Judgment  on 
the  special  verdict  is  sustained;  plaintiff's 
petition  is  dismissed  as  to  George  M.  Shln- 
ew, with  costs,  and  It  is  ordered  that  the 
said  George  M.  Shlnew  recover  from  the  de- 
fendant in  error,  the  First  National  Bank  of 
Bowling  Green,  Ohio,  his  costs  expended  in 
the  common  pleas,  circuit  court,  and  Su- 
preme Court,  taxed  at  $ ,  for  all  of 

which  execution  Is  awarded. 
'  Judgment    reversed,    and    Judgment    for 
plaintiff  in  error. 

SPEAR,  C.  X,  and  DAVIS,  SHADCE, 
PRICE,  and  JOHNSON,  JJ.,  concur. 
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CINCINNATI  NORTHERN  TRACTION  CO. 

T.  R08NAGLE. 

tSi^iieme  Oonrt  of  Ohio.     June  13,  1911.) 

CSyltaltuM  5v  tie  Court.) 

1.  Cabbiebb  ({  350*)— Cabbuob  or  Pabserobbs 

— WBONOrtTL  ESECTUEIVT. 

The  power  of  a  railway  company  to  expel 
from  ita  cars  persons  wko  refuse  to  pay  the 
legal  fare  is  rested  in  the  conductor  in  charKC 
of  such  cars.  But,  if  the  conductor  wrongfully 
expels  one  who  is  entitled  to  the  rights  of  a 
passenger,  the  company  is  liable  to  such  person 
in  damages,  even  thongh  such  expulsion  is  done 
through  an  error  of  judgment  on  the  part  of 
the  conductor  in  charge. 

[Bid.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  i  1409;  Dec.  Dig.  i  ^50.*] 

2.  Patmert  (}  10*)— Cabbiebs  (J  358*)— Legai, 
Tendeb  —  ErecntwiT  of  Passenoeb  —  Lia- 
BiLiTT  or  Gabbibb. 

A  coin  issued  by  authority  of  law  to  circu- 
late as  money  is  not  deprived  of  its  legal  tender 
quality  merely  by  being  worn  in  the  process  of 
circulation,  nor  when  bruised  or  cracked,  so  long 
as  it  is  not  appreciably  diminished  in  weight, 
and  retains  the  evidence  of  its  boing  genuine 
coinage.  And  when  a  passenger  on  a  car  of  a 
common  carrier  tenders  such  a  coin  in  payment 
of  hte  fore,  which  is  refused,  and  the  passenger 
ejected,  he  may  maintain  an  action  for  damages 
against  the  company,  even  thongh  the  conductor 
in  good  faith  believed  the  coin  not  to  be  legal 
tender.  In  such  case  the  passenger  is  not  re- 
auired  to  tender  other  money  in  payment  of  Ms 
tare. 

[Bd.    Note.— For   other  cases,    see    iPayment, 
Cent.  Dig.  J  42;    Dec.  Dig.  §   10;*    Carriers, 
Cent  Dig.  ii  1434-1438;  Dec.  Dig.  f  358.*] 
8.  Payment  (|   10*)— L«qai,  Tbndkb— Rtji;b8 

or  Tbeasttbt  Depabtment. 

The  roles  of  the  United  States  Xreasary 
Department  in  regard  to  the  redemption  of  coins 
authorized  by  statute  relate  simply  to  redemp- 
tion, and  do  not  affect  the  question  of  legal  ten- 
der. 

[Ed.  Note. — For  other  cases,  see  Payment, 
Cent  Dig.  |  42;  Dec  Dig.  |  10.*] 

4.  Cabbiebs  ({  382*)— Wborofoi.  EIfbctiow— 

COMFENSATOBX  DaILAOES— NATOBE  AND  BLB- 

1IENT8. 

In  an  action  by  an  infant  of  tender  years 
for  wrongful  ejectment  from  a  railway  car  or 
train,  which  wrongful  ejectment  was  willful  and 
intentional,  fright  and  terror  are  proper  ele- 
ments of  damage,  if  such  ejectment  was  under 
circumstances  which  would  naturally  cauae 
fright  and  terror  to  the  infant 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  K  1483-1491;  Dec.  Wg.  {  SS.*] 

Error  to  Circuit  Court,  Warren  County. 

Action  by  Howard  F.  Rosnagle,  by  ills  next 
friend,  against  the  Cincinnati  Northern  Trac- 
tion Company.  From  a  Judgment  for  plain- 
tiff, defendant  brings  error.    Affirmed. 

This  was  a  proceeding  brought  In  the  com- 
mon pleas  court  of  Warren  county,  by  How- 
ard F.  Rosnagle,  an  Infant,  by  his  next 
friend,  against  the  Cincinnati  Northern  Trac- 
tion Company.  On  May  21,  1907,  the  Infant 
resided  at  Franklin,  In  Warren  county,  and 
was  about  10  years  old.  On  that  day  he 
went  to  the  city  of  Middletown,  in  Butler 
cotmty,  on  an  errand,  and  In  the  evening 
boarded  one  of  the  defendant's  cars  at  Mid- ' 


dietown  to  go  to  bis  home.  When  tbe  car 
was  near  tbe  outskirts  of  the  dty,  the  con- 
ductor asked  blm  for  his  fare,  and  he  ten- 
dered him  a  nickel.  Tbe  condnctor  refnaed 
to  accept  the  nickd  and  reqoested  bim  to 
leave  the  car,  wbicb  be  did.  Tbe  petition 
sets  forth  tliese  fftcts,  together  with  the  fur- 
ther allegation  that  the  night  was  dark,  and 
that  be  became  greatly  frightened  and  went 
to  tbe  home  of  a  nearby  resident,  who  gave 
bim  care  and  assistance,  and  it  alleges  that 
be  was  damaged  in  tbe  sum  of  11.000. 

Tbe  answer  of  tbe  defoidant  admits  tbe 
tender  .of  tbe  nickel  and  ail  the  otber  facts, 
except  as  to  damages,  and  further  answer- 
ing says  that  said  Howard  F.  Rosnagle  got 
upon  tbe  car  of  said  defendant  at  or  near 
Third  street.  In  tbe  dty  of  Middletown. 
Ohio,  and  be  rode  upon  said  car  to  tbe  east 
corporation  line  of  said  dty;  that  when  tbe 
conductor  of  said  car  demanded  of  blm  bla 
fare  be  tendered  to  said  condnctor  tbe  coin 
commonly  termed  a  nlckd;  that  said  coin 
had  been  mutilated,  defaced,  and  was  crack- 
ed ;  that  the  conductor  of  said  car  informed 
said  Howard  F.  Rosnagle  that  be  could  not 
take  said  nt<Ael  owing  to  tbe  omdition  that 
tbe  same  was  in,  and  said  Rosnagle  informed 
tbe  conductor  that  said  nickel  was  all  the 
money  he  had,  and  thereupon  said  conductor 
informed  said  Rosnagle  that  he  would  have 
to  pay  his  fare  or  get  off  tbe  car ;  tliat  said 
Rosnagle  thereupon  volnatarily  left  tbe  car 
at  said  point 

Plaintiff  filed  a  reply,  in  wbicb  be  denies 
that  be  voluntarily  left  said  car  e£  tbe  de- 
fendant On  tbe  trial  a  verdict  was  return- 
ed in  favor  of  tbe  plaintiff,  upon  whidi  Judg- 
ment was  entered.  This  Judgment  was  af- 
firmed by  the  circuit  court,  and  error  is  now 
prosecuted  here  to  reverse  tbe  Judgments  Ite- 
low. 

The  nickel  that  was  tendered  by  plaintiff 
to  tbe  condnctor  is  in  evidence,  and  it  is  con- 
ceded tfaat  five  cents  was  the  regular  and  le- 
gal fare  betwe^i  tiie  points  named.  Tbe  er- 
ror alleged  and  relied  on  by  the  plaintiff  in 
error  is  tbat  the  court  of  eommen  pleas 
charged,  as  a  matter  of  law,  that  the  par- 
ticular nlck^  tendered  and  introduced  in  evi- 
dence was  legal  money  of  the  United  States, 
and  a  legal  tender  for  five  cents.  It  is 
claimed  that  there  are  other  errors  in  tbe 
charge  which  will  be  noticed  in  tbe  opinion. 

W.  C.  Shepherd,  for  plaintiff  in  error.  P. 
H.  Rue,  for  defendant  in  error. 

JOHNSON,  J.  (after  stating  the  facta  as 
above).  There  la  no  claim  that  the  five-cent 
piece  which  was  tendered  by  plaintiff  was 
not  originally  a  genuine  coin  issued  by  tbe 
United  States.  The  testimony  and  an  in- 
spection of  tbe  coin  disclose  such  genuine 
character,  it  has  the  appearance  of  being 
somewhat  bruised,  and  there  is  a  slight 
crack  from  the  rim  toward  tbe  center.    Tbe 
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minor  coins  of  tbe  United  States  are  ihk>- 
yided  for  by  section  3515,  Revised  Statutes 
of  the  Unltfed  States  (U.  S.  Comp.  St.  1901, 
p.  2340),  in  which  tbe  alloy  and  weight  are 
preecrlbfid.  Section  8687.  Revised  Statutes 
of  the  United  States  (U.  S.  Comp.  St  1901,  p. 
2401),  provides  that  the  minor  coins  shall  be 
legal  tender,  at  their  nominal  value,  for 
any  amount,  not  exceeding  25  cents,  in  any 
one  payment 

[1]  It  is  not  donbted  that  a  railway  com- 
pany may  expel  from  its  cars  persons  who  re- 
fuse to  pay  the  legal  fare.  Necessarily  that 
Inherent  power  Is  vested  in  the  conductor 
employed  by  the  company  and  placed  by  it  In 
'  charge  of  the  train  or  car.  But,  if  the  com- 
pany wrongfully  exiielB  one  who  is  entitled 
to  the  rights  of  a  passenger,  It  is  liable  in 
damages  to  such  person,  and  this  Is  so,  even 
if  such  expulsion  is  done  through  an  error  of 
Judgment  on  the  part  of  the  conductor  or 
agent  In  charge. 

[2]  And  where  a  passenger  tenders  to  the 
conductor  a  genuine  coin  of  the  United 
States,  not  so  worn,  defaced,  or  mutilated 
but  that  Its  mint  marks  are  plainly  discerni- 
ble, and  not  appreciably  diminished  in 
weight,  and  such  tender  Is  refuged  and  the 
passenger  ejected  on  refusal  to  pay  in  other 
money,  be  may  have  an  action  <ft  damages 
against  the  company.  And  this  is  so,  even 
If  the  conductor  in  good  faith  believed  the 
coin  to  be  counterfeit  or  not  a  sufficient  coin. 
In  such  case  the  passenger  is  not  required  to 
tender  other  money.  If  the  first  coin  tendered 
was  sufficient  Chicago  Union  Traction  Co. 
V.  McClevey,  126  111.  App.  21;  Jersey  City  4 
Bergen  R.  Co.  v.  Morgan,  52  N.  J.  Law,  60, 
18  Atl.  904 ;  Mobile  St  Ry.  Co.  v.  Walters, 
135  Ala.  227,  33  South.  42;  Atlanta  Con.  St. 
Ry.  Co.  V.  Keeny,  99  Ga.  266,  25  S.  B.  629, 
33  L.  R.  A  824. 

In  Jersey  City  &  Bergen  R.  Co.  v.  Morgan, 
62  N.  J.  Law,  60,  18  AU.  904,  the  court  In  the 
opinion  say:  "It  seems  by  these  statutes  (U. 
S.  statute^  that  so  long  as  a  genuine  silver 
coin  is  worn  only  by  natural  abrasion,  is  not 
appreciably  diminished  in  weight,  and  re- 
tains the  appearance  of  a  coin  duly  issued 
from  the  mint,  it  is  a  legal  tender  for  its 
original  value.  The  coin  In  question. In  this 
case  was  shown  to  the  court  and  Jury,  but 
does  not  appear  In  the  evidence  to  have  been 
so  worn  that  it  was  light  in  weight,  or  not 
distinguishable  as  a  genuine  dime.  If  no 
limitation  Is  put  upon  its  circulation  by  the 
government,  it  would  seem  none  was  intend- 
ed, so  long  as  it  was  not  defaced,  cut,  or 
mutilated,  and  was  only  made  smooth  by  con- 
stant and  long-continued  handling,  and  by 
being  circulated  as  a  part  of  the  national 
corrency." 

The  question  as  to  what  treatment  usage, 
or  acts  amount  to  mutilation  of  coins  was 
before  tbe  court  in  United  States  t.  Lissner 
(C.  C.)  12  F6d.  840,  and  tbe  cOttrt  in  that 
case  hold:  "Where  a  coin  which  had  been 
regularly  coined  at  the  mint  Was  afterwards 


pnnched  and  mutllatM  and  sin  otypreciable 
amount  of  silver  removed  from  it,  and  the 
hole  pltigged  np  wltli  base  metal,  or  any 
Substance  other  than  silver,  it  is  an  act  of 
coonterf eitlng ;  but  it  is  otherwise  where  tbe 
hole  was  punched  with  a  sharp  instrument, 
leaving  all  the  silver  in  tbB  coin,  though 
crowding  it  Into  a  different  shape." 

Now  In  this  case,  as  to  tbe  five-cent  piece 
or  nickel,  tbe  bruise  and  the  crack  may  have 
been  caused  by  a  blow  from  a  hammer  or 
other  heavy  instrument,  btit  it  retains  all  of 
its  material  and  all  of  the  evidences  of  gen- 
uine cotiiage,  thongli  the  material  Is  very 
slightly  "crowded  Into  dlfTerent  shape." 
There  is  not  such  mutilation,  defacing, 
punching,  or  cutting  as  to  deprive  It  of  its 
legal  tender  character  within  any  of  tbe 
rales  laid  down  in  the  authorities  or  the 
statute.  The  law  does  not  require  that  mi- 
nor coins,  tendered  in  payment  of  debt,  or  for 
service  which  tbe  person  making  the  tender 
has  tbe  right  to  dmiand,  shall  be  absolute- 
ly perfect. 

[3]  It  is  contended  by  defendant  In  error 
that,  so  long  as  a  coin  is  in  such  condition 
that  tt  wonid  be  redeemed  by  the  United 
Stated  government.  It  does  not  loe^  its  legal 
tender  character.  The  trial  court  appears  to 
have  adopted  this  as  a  reasonable  test  by 
which  to  determine  the  question.  The  Unit- 
ed States  statutes  provide  that  the  Treasury 
Dei)artment  may  prescribe  rules  by  which 
coin  and  paper  money  which  may  become 
unfit  for  circulation  may  be  redeemed  or 
exchanged,  and  such  rules  have  been  so  pre- 
scribed. One  of  the  provisions  is  that  "pieces 
that  are  stamped,  bent  or  twisted  out  of 
shape  or  otherwise  Imperfect  but  showing 
no  material  loss  of  metal  will  be  redeemed." 

We  do  not  think  that  the,exl8tence  of  this 
rale,  even  thohgh  adopted  nnder  sanction  of  - 
the  statute,  would  Justify  tbe  tender  to  a 
railway  company,  or  other  creditor,  of  a 
coin  which  "had  become  unfit  for  circula- 
tion," and  thus  Impose  on  the  payee  the  bar- 
den  of  applying  to  the  Treasury  Department 
for  a  coin  fit  for  circulation,  nor  to  impose 
on  him  the  risk  of  failing  to  obtain  it  This 
view,  in  a  case  where  a  piece  had  been  torn 
from  a  one-dollar  bill,  was  adopted  by  the 
court  in  North  Hudson  Ry.  Oo.  v.  Anderson, 
61  N.  J.  taw,  248,  39  Atl.  905,  40  L.  R.  A. 
410.  68  Am.  St.  Rep.  703.  In  this  case  we 
think  tbe  evidence  shows  the  coin  was  not 
so  affected  In  any  manner  as  to  be  deprived 
of  its  legal  tender  character,  and  therefore 
the  court  did  not  err  in  its  charge  to  the 
Jury  in  that  regard. 

[4]  Plaintiff  In  error  also  urges  that  the 
court  erted  in  its  charge  as  to  the  measure  of 
damages.  The  court  charged  that.  "If  by  the 
wrongful  act  of  defendant  plaintiff  was  put 
off  the  car,  under  circumstances  which  would 
naturally  result  in  great  fright  and  terror 
to  tbe  boy,  be  is  entitled  to  have  proper  com- 
pensation for  that  injury."  It  Is  contended 
that  fright  and  terror  are  not  elements  that 
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can  be  taken  Into  consideration  In  awarding 
compensation,  and  the  case  of  Miller  t.  Ry. 
Ck>.,  78  Oblo  St.  809,  86  N.  E.  499,  18  L.  R. 
A.  (N.  S.)  949,  125  Am.  St.  Rep.  699,  la  relied 
on  In  support  of  this  contention.  That  case 
was  an  action  for  negligence.  The  court. 
Grew,  X,  points  out  that  there  was  no  claim 
that  the  negligence  of  the  defendant  was 
willful  or  wanton.  There  was  no  intentional 
wrong.  In  the  opinion  many  cases  are  ex- 
amined and  discussed,  all  of  which  are  neg- 
ligence cases,  and  the  conclusion  of  the  court 
was  that  no  liability  exists  for  acts  of  neg- 
ligence causing  mere  fright  or  shock,  where 
the  negllf;ent  acts  complained  of  are  neither 
willful  nor  malicious. 

Such  a  rule  Is  salutary  and  necessary  In 
negligence  cases.  But  the  reasons  for -the 
rule  do  not  apply  In  cases  where  the  act 
complained  of  Is  not  only  wrongful,  but  In- 
tentional and  willfnl.  In  such  a  case  men- 
tat  suffering  and  fright  and  terror,  where 
they  would  naturally  ensue,  as  In  case  of 
an  Infant  10  years  old,  willfully  expelled 
from  a  car  at  night,  may  be  taken  into  ac- 
count. 6  Cyc.  506;  Curtis  y.  Railway  Co., 
87  Iowa,  622.  54  N.  W.  330;  Smith  v.  P, 
Ft  W.  4  0.  Ry.  Co.,  23  Ohio  St  10:  O.,  St 
L.  &  P.  R.  Co.  T.  Holdridge.  US  Ind.  281, 
20  N.  E.  837;  Sloane  t.  Railway  Co.,  Ill 
Onl.  668,  44  Pac.  320,  32  U  R.  A.  193. 

We  And  no  error  in  the  record,  and  the 
Jndgments  of  the  conrts  below  will  be  af- 
firmed. 

Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHADGK, 
PRICE,  and  DONAHUE,  J  J.,  concur. 


CWHms.  Stt) 

HUNNEMAN  et  al.  v.  LOWEOjL  INST.  FOR 
SAVINGS  et  al. 

(Supreme   Jndiclal   Court   of   Massachnsetts. 
Suffolk.    June  22,  1011.) 

1.  BxBcunon    (i    838*)  — RKniBiT  — AxBNn- 

VERT. 

An  amendment  of  the  officer's  return  of  an 
execution  having  been  allowed  by  the  court, 
the  copy  thereof  filed  In  the  registry  of  deeds 
bad  the  same  effect  as  If  incorporated  in  tho 
original  return. 

[Ed.   Note.— For  other  cases,  see   Eixecatioo^ 
Cent.  Dig.  {{  1015-1023;   Dec.  Dig.  |  338.*] 

2.  EJXECUTIOH    (i  337*)— RbTDBN— FlLINQ. 

Under  Rev.  Laws,  c.  178,  I  4,  a  copy  ol 
the  execution  with  the  return  thereof  need  not 
be  filed  with  the  registry  of  deeds  when  the  real 
estate  levied  on  bad  been  attached  In  the  suit 
in  which  the  execution  issued. 

[Ed.    Note.— For  other  cases,  see  ESxecation, 
Dec.  Dig.  t  337.*] 

8.  ATTACmfENT    (I    184*)  —  Pboceedinqs    or 
LiBVT— iMPAiKirERT  or  Rights  Urdeb  At- 

TACHMBRT. 

That  the  levy  of  plaintitTs  execution  on 
tbe  interest  in  land  which  he  had  attached,  nec- 
essary only  to  preserve  the  priority  of  his  li£n, 
proceeded  and  was  completed  as  far  as  possible, 
there  being  no  sale  on  the  execution  because  of 


foreclosure  of  a  mortgage  transforming  the  land 
into  money,  while  attachments  interroiing  tab 
attachment  and  the  levy  of  his  execution  were 
pending,  did  not  impair  or  defeat  its  effect  in 
preserving  his  rights  under  his  attachment. 

[E>d.  Note. — For  other  cases,  see  Attachment 
Cent  Dig.  |{  585-598;   Dec  Dig.  {  184.*]  • 

Appeal  from  Superior  Court  Suffolk  Coon- 
ty ;  William  F.  Dana,  Judge. 

Suit  by  Carleton  Hunneman  and  another 
against  tbe  Lowell  Institution  for  Savings 
and  another.  From  a  decree  for  petitioner 
tbe  United  Surety  Company,  respondent 
Delia  0.  Pbelps  appeals.    Affirmed. 

Albln  L.  Richards,  for  appellant  Pea- 
body,  Arnold,  Batchelder  &  Luther,  for  ap- 
pellee. 

BRAL.EY,  J.  [1,2]  The  facts  concerning 
this  litigation  are  fully  set  forth  In  tbe 
former  appeal  and  need  not  be  recited,  nor 
the  grounds  of  decision  which  established 
the  right  of  the  surety  company  in  the  name 
of  the  plaintiff,  who  was  the  Judgment  cred- 
itor, to  reach  and  apply  tbe  money  In  the 
possession  of  the  bank  In  satisfaction  of  the 
Judgment  reviewed.  Hunneman  t.  Lowell 
Institution  for  Savings,  205  Mass.  441,  91  N. 
E.  526.  It  there  appeared  from  the  oflScer's 
return,  that  the  execution  was  letied  as  of 
the  date  of  the  seizure,  and  not  as  of  the 
date  when  the  equity  of  redemption,  which 
had  been  turned  Into  money  by  foreclosure 
of  the  mortgage,  leaving  a  surplus  In  tbe 
possession  of  tbe  bank  after  Its  debts  and 
tbe  expenses  of  sale  were  satisfied,  had 
been  attached  on  mesne  process.  But  as  tbe 
right  to  maintain  tbe  bill  was  based  upon 
tbe  theory,  that  the  Hen  of  tbe  attachment 
bad  been  transferred  to  tbe  money,  and  as 
other  superior  equitable  or  legal  rights  had 
intervened,  unless  tbe  right  of  tbe  plaintiff 
was  established  as  of  the  date  of  the  at- 
tachment it  was  held  that  tbe  bill  could  not 
be  maintained.  The  decree,  therefore,  wis 
reversed,  and  at  the  second  trial,  the  officer 
having  so  amended  his  return  as  to  show 
that  be  actually  levied  as  of  the  date  of 
tbe  attachment  a  decree  was  entered  for  tbe 
plaintiff  for  the  amount  of  tbe  Judgment 
with  interest  and  costs.  Tbe  Judgment  debt- 
or has  appealed  from  this  decree,  npon 
the  ground,  that  the  attachment  lapsed,  as 
the  levy  was  not  made  within  80  days  from 
tbe  date  of  the  Judgment  and  even  If  there 
was  a  valid  levy,  the  attachment  also  was 
lost  because  the  officer  did  not  suspend  the 
levy  by  reason  of  prior  attachments,  but 
proceeded  while  the  interest  to  be  sold  still 
was  subject  to  them.  The  amendmmt  bow- 
ever,  having  been  duly  allowed  by  tbe  court 
the  copy  filed  in  the  registry  of  deeds  had 
tbe  same  effect  as  If  Incorporated  In  the 
original  return.  Chllds  t.  Barrows,  0  Mete 
413,  416;  Bates  v.  Wlllard,  10  M^b  62,  81 ; 
Hunneman  v.  Lowell  Institute  for  Bavlnga, 
206  Mass.  441,  446,  91   N.   E.  626.     A   fur- 
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ttaer  answer  Is,  that  a  copy  of  tbt  execu- 
tion with  the  retnm  need  not  be  filed  when 
the  property  has  been  attached  In  the  salt 
Bey.  LawB,  c.  178,  {  4. 

[3]  The  second  objection  alao  la  not  well 
founded.  It  Is  to  be  remembered,  that  a 
sale  on  execution  nerer  took  place  as  the 
foreclosure  transformed  the  land  into  money, 
and  the  proceedings  by  the  officer  were  nec- 
essary only  to  secure  the  priority  of  the 
plalntlfTs  lien.  The  fact  that  the  levy  pro- 
ceeded, and  was  completed  as  far  as  pos- 
sible, while  the  Intervening  attachments 
were  pending  cannot  impair  or  defeat  its 
tSect  in  preserving  the  plaintiff's  rights  un- 
der the  attachment  Owen  v.  Neveau,  128 
Mass.  427,  431;  Cowles  v.  Dickinson,  140 
Mass.  878,  878,  6  N.  Bb  802;  Hunneman  r. 
Lowell  Institution  for  Savings,  205  Mass. 
441,  445,  91  N.  a  526;  Ber.  Laws,  C;  178. 
131. 

Decree  affirmed. 


(»>  Han.  tw) 

CORNKLIi-ANDRBWS   SMBH/TINO   00.  T. 

BOSTON  &  P.  B.  CiOBPOBATION. 

(Snpieme  Jndldal  Court  of  Massaebnsetts. 

Bristol.     June  19,  1911.) 

1.  BiaNurr    Dohaiii    ^    168*)  —  Dakaou — 

BlOBT  TO    SUK. 

The  parties  entitled  to  bring  petition  for 
damages  caused  by  taking  land,  or  to  intervene 
in  one  brought  by  another,  are  thoae  who  have 
an  estate  in  the  land  taken  or  damaged. 

[Eld.  Note.— For  other  cases,  see  Bminent  Do- 
main, Cent  Dig.  f{  457-460;  Dec.  Dig.  {  168.*] 

2.  lUnJiOADB  (i  99*)  — Gbam  Cbossinos  — 
Abolition— Dauaoes— Bights  or  Lessee. 

On  petition  for  damages  caused  by  abolish- 
ing a  grade  crossing,  under  Rev.  Laws,  c  111, 
S  149  et  seq.,  a  lessee  of  adjoining  land  is  not 
entitled  to  compensation  for  consequent  loss  in 
the  value  of  an  option  to  pnrcbaae  given  him 
under  the  lease. 

[Ed.   Note.-*For  other  cases,    see  Railroads, 
Cent.  Dig.  §}  293-304;   Dec.  Dig.  {  99.*] 

8.  Railboads   (i   99*)  — Obadb   Caossiitas- 
Aboutiok  —  Da 

VENTION. 


>AILA0B8  —  LiKASES  —  INTEB- 


On  petition  by  a  lessee  of  land  for  damages 
cansed  by  abolishing  a  grade  crossing,  under 
Bev.  Laws,  c.  Ill,  {  149  et  seq.,  the  lessor, 
being  compelled  to  intervene,  should  file  a  peti- 
tion covering  the  land  described  in  the  lease, 
and  not  a  larger  tract  owned  by  him. 

[ESd.   Note.— For  other  cases,   see  Bailroads, 
Cent.  Dig.  H  293-304;    Dee.  Dig.  {  99.*] 

4.  Railboadb   (i   99*)  — Gbadk   Cbosbiros  — 
Abolition— Damages— Leases— New  Tbial. 

No  new  trial  on  petition  by  a  lessee  of 
land  for  damages  caused  by  abolishing  a  grade 
crossing,  under  Rev.  Laws,  c.  Ill,  |  149,  should 
have  taken  place  until  determination  of  the 
question  whether  verdicts  on  the  lessor's  sep- 
arate petitions  were  to  stand,  since,  .if  such 
verdicts  do  not  stand,  the  damage  done  to  both 
lessor  and  lessee  should  be  established  by  one 
verdict,  as  prescribed  by  Rev.  Laws,  c.  48,  }  22. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  293-304;   Dec  Dig.  {  99.*] 

5.  Eminent  Domain  ({  157*)— Leased  Pbop- 
bbtt— Damages. 

In   fixing  damages   for  taking  leased    land 
npon  which  buildings  containing  fixed  machin- 


ery have  been  erected  by  the  lessee,  an  entire 
sum  should  be  found  as  representing  the  whole 
damage,  the  same  as  if  the  property  were  own- 
ed by  one  person  in  fee;  such  sum  to  be  ap- 
portioned between  the  lessor  and  the  lessee. 

[Ed.  Note.— For  other  cases,  see  Eiminent  Dt^ 
main,  Cent  Dig.  |  427 ;   Dec.  Dig.  |  157.*] 

6.  Fixtdbes  ({  15*)— Right  so  Remove— I^s- 

SXKS. 

Buildings  and  fixed  machinery,  erected  by 
a  lessee  at  bis  own  expense,  are  trade  fixtures, 
which  lie  can  remove  dnring  the  term  of  his 

[Ed.  Note.— For  other  cases,  see  IHztuxeSL 
Cent  Dig.  {|  23-29;   Dec  Dig.  |  15.*] 

7.  Railboads   (I  90*)  — Gbade   Cbossinos — 
Abolition— Damages— Evidence. 

On  petition  for  damages  caused  by  abolish- 
ing a  grade  crosshig,  under  Rev.  Laws,  c  111,  { 
149,  a  railroad  company  conid  show  that  the 
land  damaged  could  be  connected  with  another 
street  at  a  comparatively  small  expense. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  293-304;   Dec  Dig.  {  99.*] 

Bzoeptiona  from  Superior  Court,  Bristol 
Connty ;  William  B.  Stevens,  Judga 

Petition  by  the  Cornell-Andrews  Smeltlss 
Company  against  the  Boston  &  Providence 
Riiilroad  Corporation  for  damages  cansed  by 
abolishing  a  grade  crossing.  Verdict  for  pe-  * 
titioner,  and  both  parties  bring  exceptions. 
Respondent's  exceptions  sustained.  Petition- 
er's exceptions  overruled. 

John  W.  Cnmrnlngs  and  Charles  R.  Cum- 
mings,  for  petitioner.  Choate,  Hall  &  Stew^ 
art,  for  respondent, 


LORINO,  J.  At  the  trial  consequent  upon 
the  decision  of  this  court  in  Cornell- Andrews 
Smelting  Co.  ▼.  Boston  &  Providence  Rail- 
road Corporation,  202  Mass.  685,  89  N.  E. 
118,  the  respondent  asked  for  a  ruling  in  the 
words  used  by  us  in  describing  the  rules  of 
law  by  which  the  new  trial  then  ordered 
was  to  be  governed.  This  the  presiding 
judge  refused  to  give  without  modification, 
and  the  respondent  took  an  exception.  The 
questions  of  law  involved  in  this  ruling  were 
not  discussed  In  the  formec  opinion.  In  view 
of  that  and  of  the  earnest  argument  made 
by  the  learned  counsel  for  the  petitioner  we 
have  considered  the  matter  anew. 

The  second  tria)  was  had  on  the  lessee's 
petition  against  the  railroad.  The  ruling  re- 
quested by  the  respondent  was  in  these 
words:  "The  value  of  the  lessee's  option  of 
purchase,  provided  for  in  the  lease,  can  nei- 
ther enhance  nor  diminish  the  petitioner's 
claim,  as  damages  are  assessed  for  injury  to 
Its  interest  as  of  the  date  of  the  taking." 
This  was  the  eighth  ruling  asked  for  by  the 
respondent  Coupled  with  it  was  the  re- 
spondent's fourteenth  request  for  a  ruling  in 
these  words :  "The  Jury  are  not  to  assess 
total  damages  to  the  land  leased  and  the 
buildings  and  fixed  machinery  therein  to  this 
petition,  but  are  limited  to  damages  for  the 
remainder  of  the  term,  which  Is  approxlmate- 
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Ijr  six  yean.  The  Jury  are  to  oonslder  fhat 
all  damages  to  tbe  leasehold  property  heyond 
the  six-year  term,  If  any,  have  beeu  or  will 
be  recovered  .by  the  lessor."  The  Judge 
refused  the  fourteenth  and  gave  the  eighth, 
"with  the  addition,  'except  so  far  as  it  may 
add  to  the  value  of  the  leasehold  interest' " 
He  told  the  Jury  that  they  were  first  to  de- 
termine "the  niir  market  value  of  the  lease- 
bold  Interest  which  this  petitioner  had  in 
that  property,  Including,  of  course,  the  im- 
provements made  upon  it,  Including  any  ad- 
ditional value  that  may  have  been  given  to 
It,  if  there  vras  an  additional  value  on  ac- 
count of  the  option,  on  account  of  the  priv- 
ilege of  buying  it  at  the  end  of  ten  years  if 
It  saw  fit  to  do  so,"  and  then  to  decide  how 
much  that  value  of  the  leasehold  Interest 
had  been  impaired  by  the  order  for  splitting 
grades  which  cut  off  access  to  Maple  street 
and  put  the  factory  under  the  new  embank- 
ment which  was  27  feet  high  at  the  easterly 
end  of  the  petitioner's  premises  and  21  feet 
at  the  westerly  end  of  them. 

Our  former  decision  went  on  the  footing 
that  the  damage  done  to  the  lessor's  revtr- 
'  sionary  interest  (1)  in  the  land  leased  to  the 
petitioner  and  (2)  in  the  buildings  and  ma- 
chinery put  on  the  land  by  the  lessee  at  its 
expense,  had  been  finally  disposed  of  by  the 
separate  verdicts  which  the  lessor  had  re- 
covered, or  at  any  rate  by  those  verdicts 
coupled  with  a  statement  of  the  petitioner's 
counsel  made  in  argument  before  this  court 
and  acceded  to  by  the  respondent's  counsel. 
We  shall  have  to  deal  later  on  with  this 
statement  and  concession.  In  other  words 
the  former  opinion  went  on  the  footing  that 
although  originally  the  damage  done  la  the 
case  at  bar  had  been  done  to  land  owned  in 
part  by  a  lessor  and  in  part  by  a  lessee 
(whereby  a  case  within  R.  L.  c.  48,  {)  20-23, 
was  presented),  yet  when  this  case  was  sent 
back  for  a  new  trial  by  the  decision  In  202 
Mass.  685,  89  N.  E.  118,  the  amount  due  to 
the  lessee  was  the  only  matter  left  to  be  de- 
termined, as  was-  the  ease  in  Pegler  v.  Hyde 
Park,  176  Mass.  101,  57  N.  B.  327.  But  al- 
though It  was  then  assumed  that  the  only 
matter  left  to  be  determined  was  the  damage 
due  to  the  lessee,  the  Question  whether  the 
judge  was  or  was  not  right  In  telling  the 
Jury  in  the  case  at  bar  that  they  could  con- 
sider the  option  of  purchase  given  in  the 
lease  to  the  lessee  in  determining  the  value 
of  its  leasehold  Interest  depends  upon  the 
principles  upon  which  compensation  is  to  be 
made  when  land  takoi  or  damaged  by  the 
exercise  of  the  power  of  eminent  domain  is 
owned  by  a  lessor  and  lessee. 

There  is  no  better  way  of  arriving  at  a  full 
understanding  of  that  question  than  by  start- 
ing at  the  beginning  and  following  down  the 
course  of  our  decisions  and  of  the  statutes 
enacted  by  the  Legislature.  There  is  the 
more  reason  for  doing  that  here  because  in 
the  case  at  bar  the  proceedings  have  not  been 


kept  In  tbe  channel  prescribed  by  these  en- 
actments  of.  the  Legislature. 

It  was  held  in  EIUb  v.  Welsh,  «  Mass.  246. 
4  Am.  Dec.  122,  that  "any  person  having  an 
interest  in  the  land  [tak«i  for  a  public  way], 
either  aa  lessee  for  years,  tenant  for  life,  or 
for  any  greater  estate  of  freehold,  as  also 
he  in  reversion  or  remalnd^  la  an  owner 
within"  St.  1780.  c.  67,  {  1,  giving  to  the 
owner  of  land  taken  for  a  h^hway  compen- 
sation for  damage  thereby  dona  To  have 
the  damage  done  to  the  tenant  in  such  a  case 
determined  by  one  Jury  and  that  done  to  the 
reversioner  determined  by  another  manifest- 
ly led  or  was  likely  to  lead  to  results  which 
varied  when  they  should  have  been  the  same, 
even  In  the  simplest  of  cases,  for  example, 
in  case  of  a  farm'  in  the  country.  But  there 
are  cases  where  the  miscarriage  of  Justice 
likely  to  result  is  still  greater  if  the  damage 
'done  to  the  tenant  or  tenants  and  that  done 
to  the  landlord  are  determined  in  separate 
actions.  Take  the  ease  pnt  by  the  commis- 
sioners of  the  Revised  Statutes,  where  there 
are  "a  number  of  tenants  for  different  terms 
of  years,  on  conditions  creating  very  differ- 
ent rights  and  UabUities  and  exposing  them 
to  different  degrees  of  injury."  Commission- 
ers' Report,  158.  Or  take  as  an  example  the 
case  presented  in  Patterson  v.  Boston,  23 
Pick.  425,  where  the  front  wall  of  a  building 
fronting  on  Hanover  street  in  the  city  of 
Boston  and  let  out  in  parts  to  several  ten- 
ants was  .taken  down  in  widening  that  street 
and  never  replaced. 

To  remedy  these  evils  the  commissioners 
of  the  Revised  Statutes  suggested  that 
"whenever  there  shall  be  several  parties  hav- 
ing several  estates  or  Interests  at  the  same 
time  in  any  land  or  any  buildings  standing 
thereon"  taken  for  a  public  way,  any  one  of 
such  parties  may  on  application  cause  "all 
the  other  parties"  Interested  to  "become  par- 
ties to  the  proceedings."  And  in  such  a  case 
the  Jury  "shall  first  find,  and  shall  set  forth 
in  their  verdict,  the  total  amount  of  the  dam- 
ages sustained  by  the  owners  of  such  land 
and  buildings,  estimating  the  same  as  an  ea- 
tiie  estate,  and  as  if  the  same  were  the  sole 
property  of  one  owner  In  fee  simple;  and 
they  shall  then  apportion  the  said  total 
amount  of  damages  among  the  several  par- 
ties whom  they  shall  flud  to  be  entitled,  in 
proportion  to  their  several  interests  and  to 
the  damages  sustained  by  them  respectively ; 
and  they  shall  set  forth  such  apportionment 
in  their  verdict"  The  commissioners  fur- 
ther recommended  that  if  any  person  having 
an  Interest  in  land  or  buildings  as  aforesaid 
who  bad  been  summoned  in  should  neglect  to 
appear  and  become  a  party  to  the  proceeding, 
he  should  be  forever  barred  from  making 
aay  application  for  damages.  Ciommlssion- 
ers'  Report,  c.  24,  fi  42-47.  And  see  note  to 
the  same  at  page  153.  This  recommendation 
was  adopted  by  the  Legislature,  became  Rev. 
St  1836,  c.  24,  i§  48-53,  and  since  tben,  witb 
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some  amendmentB,  has  been  tbe  law  of  tbe 
cbmmbnwefllth.  Gen.  St.  ISeo,  a  43,  8!  63> 
S8;  Pub.  St  1882,  c.  49,  H  20-2S;  R.  L.  c. 
48,  H  20-24. 

The  commllssloners'  statement  of  the  rea- 
sons for  this  suggestion  was  In  these  words : 
'TThe  provisions  of  these  sLz  sections,  which 
are  in  the  nature  of  a  bill  In  equity,  ate  in- 
tended to  afford  a  morfe  convenient  means 
of  dolnir  Justice  to  all  parties  tn  stjch  cases." 

By  8t  1861,  e.  280,  it  was  provided  that 
"Whenever  any  person  shall  have  a  claim 
for  damages  •  •  •  liaving  different  or 
separate  Interests  in  the  said  property,  so 
that  an  estate  for  life  or  for  a  torm  of 
years  In  the  same  belongs  to  one  person, 
and  tbe  remainder  or  reversion  In  fee  be- 
longs to  another,"  an  entire  snm  shall  be 
assessed  wltfaont  apportionment,  and  shall 
be  paid  over  to  a  trustee  npon  trust  to 
pay  the  Income  of  tbe  trust  fund  to  the 
tenant  for  life  or  fot  years  and  on  the  ter- 
mination of  that  estate  to  pay  the  principal 
to  those  entitled  to  the  reversion.  This  (with 
an  amendment  made  by  St  1883.  c.  2S3)  Is 
now  R.  li.  c.  48,  IS  17-10.  For  cases  within 
these  sections,  see  Boston  v.  Robbins,  121 
Mass.  458;  Tnmer  v.  Bobbins,  183  Mass. 
207.  See,  also,  Edmands  v.  Boston,  108  Mass. 
63S,  547.  All  other  cases  are  within  the 
provision  originally  adopted  in  Rev.  St.  c. 
24,  tS  48-53,  pursuant  to  the  recommendation 
of  the  commissioners  (now  R.  L.  c.  48,  H 
20-24).  Bee  Edmands  v.  Boston,  108  Mass. 
535:  WiUard  v.  Boston,  149  Mass.  176,  21 
N.  E.  298;  Providence,  Fall  River  &  New- 
port Steamboat  Co.  v.  Fall  River,  187  Mass. 
45,  72  N.  E.  838;  Galeano  v.  Boston,  19S 
Mass.  64,  80  N.  B.  679;  Cornell-Andrews 
Smelting  Co.  v.  Boston  &  Providence  Rail- 
road, 202  Mass.  585,  89  N.  E.  118. 

The  purpose  of  these  statutes  reflating 
the  method  of  procedure  where  a  lot  of  land 
talien  for  a  highway  Is  owned  by  more  than 
one  person,  is  twofold : .  First,  to  have  the 
Interdependent  rights  of  all  settled  at  the 
same  time;  and  secondly,  to  establish  the 
principle  that  the  amount  of  damages  to  be 
paid  where  the  same  land  is  owned  by  several 
persons  shall  be  determined  as  if  it  had  been 
owned  by  one  person  In  fee.  This  was  stated 
in  terms  in  the  original  act  (Rev.  St.  c.  24, 
I  60),  and  is  stated  in  terms  in  the  present 
act  (R.  L.  c  48,  f  22).  It  is  this  feature 
of  the  act  which  has  been  most  often  in- 
sisted upon  by  the  court  In  Edmands  v.  Bos- 
ton, 108  Mass.  535,  544,  Wells,  J.,  said:  "Tbe 
situation  of  the  estate  and  the  manner  of  Its 
occupation  are  doubtless  to  be  taken  into 
consideration  In  estimating  the  Injury  caused 
by  dlatnrbing  that  occnpation.  But  between 
the  pablic  and  tbe  landowner  it  is  but  one 
estate.  The  pnblic  right  is  exercised  upon 
the  land  itself,  without  regard  to  subdivi- 
sions of  interest  by  which  the  subject  is  af- 
fected through  the  various  contracts  of  in- 
dividual owners.  The  pnblic  cannot  l>e  ex- 
pected to  forego  ItB  right  t»  take  property 


for  public  usee  l)ecanM  the  esvclse  of  tbat 
right  will  d^eat  private  contracts;  nor  is 
it  reasonable  that  loBses  asialng  from  the  fail- 
ure of  such  contracts  which  otherwise  might 
fnmlsfa  grounds  of  damage  between  the  in- 
dividual parties,  shoald  measure  the  com- 
pensation to  be  rendered  for  the  property 
so  taken.  Bnch  a  mie  wpald  seriously  im- 
pair the  pnblic  ri^ts.  A  fair  compensation 
for  the  pmpertjr  token  and  injury  done,  ascer- 
tained by  general  rules,  is  a  substitution  to 
tbe  owners  for  that  of  which  they  are  de- 
prived. That  is  the  whole  of  the  transaction 
with  which  the  public  is  concerned.  The  ap- 
portionment is  merely  a  setting  out  to  the 
several  owners  of  partial  interests  of  their 
coirresponding  rights  in  the  fund  which  has 
been  substituted  for  the  property  taken." 
In  Burt  V.  Merchants'  Ins.  Co.,  115  Mass.  1, 
15,  Gray,  0.  J.,  said :  "But  no  contracts  be- 
tween the  owntt^  of  different  interests  in 
the  land  can  affect  tbe  right  of  the  govern- 
ment to  take  the  land  for  the  pnblic  nse, 
or  oblige  It  to  pay  by  way  of  compensation 
more  than  the  entire  value  of  the  land  as 
a  whole."  To  the  same  efTect  see  Knowlton, 
C.  J.,  in  Providence,  Fall  River  &  Newport 
Steamboat  Co.  v.  Fall  River,  187  Mass.  45, 
50,  72  N.  B.  838. 

[1]  Tbe  parties  who  have  a  tight  to  bring 
a  petition  for  damages  or  tb  intei-vene  in 
one  brought  by  another  are  those  who  have 
an  estate  in  the  lot  of  land  taken  or  damaged. 
There  la  no  case  tn  wlilch  any  one  but  the 
owner  of  an  estate  in  the  land  In  question 
has  been  allowed  to  bring  a  petition  for  land 
damages  or  to  intervene  in  one  brought  by 
another,  and  it  was  on  this  gronnd  that  tbe 
case  of  Emery  v.  Boston  Terminal  Co.,  178 
Mass.  172,  60  N.  E.  783,  86  Am.  St  R^  473, 
was  decided. 

It  was  said  in  Boston  v.  Bobbins,  121 
Mass.  463,  455,  tbat:  "It  was  afterwards 
decided  that  these  sections,  in  terms  as  wdl 
as  in  Intent  and  spirit,  were  applicable  to  a 
tenancy  in  common,  or  to  an  estate  In  which 
one  person  had  the  legal  title  and  another 
an  equitable  interest  under  a  bond  for  a  deed. 
Dwlght  V.  Connty  Commissioners,  7  (Tush. 
533 ;  Proprietors  of  IxxAs  &  Canals  v.  Nash- 
ua Je  Lowell  Railroad,  10  Cosh.  386."  The 
second  of  these  two  cases  (Proprietors  of 
Locks  A  Canals  v.  Nashna  &  Lowell  Rail- 
road) Is  the  case  referred  to  above  as  tbe 
case  in  which  it  was  decided  that  these  sec- 
tions v/ere  applicable  to  an  estate  in  which 
one  person  held  the  legal  title  and  another 
an  equitable  Interest  under  a  bond  for  a  deed. 
In  that  case  the  LodcS  &  Oanals  bad  given 
a  bond  to  one  Howard  on  May  14,  1844; 
the  land  was  taken  in  August,  1846;  Ho- 
ward completed  his  payments  on  May  16, 
1847,  and  received  a  deed  at  tbat  time;  and 
the  petition  was  brought  on  July  11,  1850. 
Under  these  circumstances  the  Locks  &  Ca- 
nals and  Howard  Joined  in  bringing  the  pe- 
tition for  the  sole  benefit  of  Howard.  What 
was  decided  and  All  tbat  was  decided  was 
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"that  tbe  respondents  as  they  cannot  be 
injured  by  a  single  assessment,  can  take  no 
exception."  U)  Cosli.  387.  This  was  pointed 
ont  by  Colt,  J.,  In  Dmry  t.  Midland  Rail- 
road, 127  Mass.  571,  578.  More  than  that, 
the  petition  In  Proprietors  of  Locks  &  Ca- 
nals V.  Nashua  &  Lowell  Railroad  was 
brought  to  recover  the  Injury  done  to  the 
fee  which  was  owned  by  the  corporation 
when  the  land  was  taken,  but  which  bad 
passed  to  Howard  under  a  prior  contract  be- 
fore the  petition  was  brought.  The  two  were 
Joined  because  this  one  fund  had  passed  un- 
der a  prior  contract  to  Howard  not  because 
It  became  necessary  to  apportion  the  amount 
due  between  the  Lo<dui  &  Canals  and  Howard. 
For  that  reason  It  was  not  a  case  under  Rev. 
St  c.  24,  f  48,  at  all. 

By  St  1874,  c.  888,  It  was  provided  that 
in  cases  provided  for  by  St  1851,  c.  290, 
any  special  and  peculiar  damages  suffered 
by  a  tenant  should  be  assessed  separately 
and  paid  to  the  tenant  and  not  to  the  trus- 
tee. It  was  held  in  Galeano  v.  Boston,  195 
Mass.  64,  80  N.  E.  579,  that  in  cases  under 
the  other  section  (where  the  fund  is  not 
paid  to  a  trustee  but  is  apportioned  between 
the  several  persons  whose  estates  together 
make  up  the  fee)  tf  there  are  damages  special 
and  peculiar  to  one  tenant  the^  should  be 
dealt  with  in  the  same  way. 

[2]  The  petition  now  before  us  Is  a  peti- 
tion for  compensation  for  damages  done  by 
a  decree  for  a  change  In  a  railroad  private 
grade  crossing  made  under  R.  L.  c.  Ill,  { 
149  et  seq.,  and  the  statutes  amending  these 
statutes.  By  the  terms  of  section  153,  the 
highway  acts  stated  above  apply  to  anch  pe- 
titions. 

We  onderstand  tbat  tne  learned  counsel 
for  the  petitioner  In  effect  concedes  that 
ordinarily  tbe  only  person  who  can  bring  a 
petition  for  compensation  is  the  owner  of 
an  estate  In  the  land.  His  argument  is  that 
the  option  added  to  the  value  of  tbe  lessee's 
leasehold  interest  and  If  it  did  he  has  asked 
with  great  insistence  why  the  petitioner 
should  not  have  compensation  for  the  diminu- 
tion In  the  valne  of  all  his  rights  under  the 
lease  Including  the  option. 

The  objection  to  his  contention  which  first 
presents  Itself  is  that  it  would  be  impos- 
sible to  apportion  the  damage  done  to  the 
land  "as  if  It  were  the  sole  property  of  one 
owner  in  fee  simple"  between  the  lessee  (who 
has  an  option  to  buy  the  fee  If  he  elects  to 
do  80  but  not  otherwise)  and  the  owner  of 
the  fee  subject  to  a  lease  for  a  fixed  term  of 
years  and  to  tills  right  of  the  lessee  to  pur- 
chase the  fee  at  its  Section  and  only  at  its 
election. 

But  the  real  objection  to  this  contention 
is  that  although  the  insertion  in  a  lease  uf 
an  option  giving  to  tbe  lessee  at  bis  option  a 
right  to  buy  the  fee  adds  to  tbe  value  of  the 
lessee's  rights  under  the  lease,  it  is  no  part 
of  the  lessee's  estate  in  the  land.  It  is  a 
contract  right  and  nothing  more^  although 


contained  in  the  lease  and  although  It  Is  a 
contract  right  which  passes  to  an  assignee  of 
the  lease.  It  is  not  an  extension  or  ampllflca- 
tion  of  tbe  lessee's  estate.  Where  a  lease 
contains  an  agreement  for  an  extension  of 
the  term  thereby  created  it  was  assumed 
in  Stark  v.  Mansfield,  178  Mass.  76,  59  N.  £. 
643,  that  the  lessee  should  be  treated  as  hav- 
ing an  estate  for  the  extended  twm.  But 
wbat  a  lessee  gets  by  the  exercise  of  an 
option  to  buy  the  fee  is  not  an  extoislon 
of  the  leasehold  estate  but  a  new  estate  of 
a  different  kind.  The  lessee's  rights  unda 
such  an  (4)tion  are  rights  which  He  in  con- 
tract and  do  not  create  in  the  lessee  any  es- 
tate in  the  land.  Being  rights  which  lie  In 
contract  the  lessee  as  the  holder  of  such  an 
option  cannot  bring  a  petition  for  damage 
done  to  the  land,  or  intervene  in  one  brought 
by  the  owner  of  an  estate  in  the  land.  Neither 
can  he  in  a  petition  brought  by  himself  as 
lessee  (to  recover  the  .compensation  due  for 
damage  done  to  his  estate  in  the  land)  have 
the  value  of  his  estate  in  the  land  increased 
by  the  value  of  the  option.  As  was  said 
by  Gray,  C.  J.,  in  Burt  v.  Merchants'  Ins.  Co.. 
115  Mass.  1,  15:  "But  no  contracts  betweeu 
the  owners  of  different  interests  in  the  laud 
can  affect  the  right  of  the  government  to 
take  the  land  for  tbe  pubUc  use,  or  oblige  It 
to  pay  by  way  of  compensation  more  than 
the  entire  value  of  the  land  as  a  whole." 

In  such  a  case  the  holder  of  an  option  to 
buy  is  not  remediless.  Where  land  of  B.  on 
which  A.  has  an  option  of  buying  the  fee  is 
taken  by  the  exercise  of  the  paramount  pow- 
er of  eminent  domain,  A.  can  no  longer  at 
his  Section  buy  the  land  but  he  can  at  his 
election  buy  tbe  fund  into  which  in  eanlty 
the  land  has  been  converted  by  the  exercise 
of  the  power  of  eminent  domain.  The  doc^ 
trine  that  the  compensation  paid  for  land 
taken  by  the  exercise  of  the  i)ower  of  emi- 
nent domain  in  equity  represents  the  land 
and  is  subject  to  all  the  rights  of  persons 
who  had  rights  in  the  land,  is  a  familiar 
doctrine,  resting  on  principles  of  general 
application.  See,  for  example,  Holland  v. 
Cruft,  3  Gray,  162;  Bates  v.  Boston  BHevated 
Railway,  187  Mass.  328,  337,  72  N.  E.  1017, 
and  cases  cited;  Hunneman  v.  Lowell  Insti- 
tution for  Savings,  206  Mass.  441,  445,  91  N. 
B.  526,  and  cases  cited.  Indeed  the  provision 
of  St  1851,  c.  290  (now  B.  L.  c.  48,  H  17,  18), 
providing  that  when  land  taken  is  owned 
entirely  by  a  lessor  and  lessee  the  fund 
shall  be  paid  to  a  trustee  and  held  by  him 
on  the  same  terms  that  the  land  was  sub- 
ject to,  is  based  upon  and  is  a  statutory  reg- 
ulation of  this  principle  of  equitable  con- 
version. As  to  this  see  Wells,  J.,  in  a  portion 
of  the  opinion  In  B>lmands  v.  Boston,  lOS 
Mass.  535,  644,  which  we  have  already 
quoted. 

In  the  case  at  bar,  before  the  taking  the 
Cornell-Andrews  Company  had  the  right  at 
its  election  to  buy  the  property  covered  by 
the  lease  on  paying  the  price  named  thoein. 
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After  the  taking  this  right  attached  to  the 
land  and  the  lessor's  share  of  the  damage 
done  by  the  taking  to  the  land  covered  by 
the  leasa  We  are  of  opinion  that  the  pre- 
siding judge  should  have  given  the  eighth 
ruling  asked  for  by  the  respondent  without 
modification,  and  that  the  exception  taken 
to  bis  refusal  to  do  so  must  be  sustained. 

We  proceed  to  the  consideration  of  sever- 
al matters  which  will  arise  at  the  new  trial. 

[3]  When  the  first  trial  took  place  there 
were  eight  petitions  before  the  court,  con- 
sisting of  four  sets  of  two  petitions  each. 
E^ch  set  consisted  of  one  petition  against 
the  Boston  &  Providence  *RaiIroad  and  of  an- 
other against  the  town  of  Attleboro.  The 
first  set  of  two  petitions  (Nos.  4,497  and  4,- 
498)  were  petitions  brought  by  the  Cornell- 
Andrews  Smelting  Company  for  damage  done 
to  the  land,  building  and  machinery  covered 
by  the  lease.  The  second  set  (Nos.  4,600  and 
4,601)  were  petitions  brought  by  Watson,  the 
lessor,  and  covered  all  his  land  west  of  the 
railroad  (10  acres  in  extent),  including  the 
78,000  feet  let  to  the  Cornell-Andrews  Smelt 
Ing  Company.  The  third  set  (Nos.  4,604  and 
4,605)  covered  all  Watson's  land  west  of  the 
railroad  and  south  of  Maple  street  includ- 
ing the  land  let  to,  the  Cornell- Andrews 
Smelting  Company.  And  the  fourth  set  (Nos. 
4,606  and  4,607)  covered  Watson's  land  west 
of  the  railroad  and  north  of  Maple  street  i 
Thore  were  four  sets  of  two  petitions  each 
in  place  of  four  petitions,  because  by  the 
terms  of  the  statute  a  petition  bad  to  be 
brought  against  the  town  for  the  damage 
done  by  laying  out  the  new  highway,  and 
against  the  railroad  for  the  damage  done  by 
the  abolition  of  the  crossing  of  Maple  street 
(which  was  a  private  way)  over  the  railroad. 

In  both  petitions  brought  by  the  Cornell- 
Andrews  Smelting  Company  (the  lessee),  on 
motion  made  by  it  under  R.  L.  c.  48,  g  21, 
Watson  the  lessor  was  ordered  to  intervene. 
Pursuant  to  those  orders  he  filed  copies  of 
the  petitions  In  Nos.  4,600  and  4,601  covering 
all  his  land  west  of  the  railroad  10  acres  in 
extent. 

The  eight  petitions  came  on  for  trial  to- 
gether and  Watson  was  required  to  elect  be- 
tween Nos.  4,600  and  4,601,  each  of  which 
covered  the  10  acres,  and  4,604,  4,605,  4,606 
and  4,607,  in  which  the  10  acres  were  divided 
into  two  parts  as  stated  above.  Watson  elect- 
ed to  proceed  with  4,600  and  4,601,  each  of 
which  covered  the  whole  10  acres,  and  the 
presiding  Judge  directed  verdicts  to  be  en- 
tered for  the  respondents  in  Nos.  4,604,  4,605, 
4,606  and  4,607.  The  Jury  found  two  ver- 
dicts for  the  lessee  in  the  two  petitions 
brought  by  It  (Nos.  4,497  and  4,498),  one 
against  the  town  and  the  other  against  the 
railroad,  and  two  verdicts  for  the  lessor  in 


1  Maple  street,  as  stated  in  the  former  report 
of  this  case  in  202  Mass.  585,  589,  89  N.  E. 
118,  is  the  street  shown  on  the  plan  there  pub- 
lished as  "roadway,"  "private  way  discontin- 
ued" and  "private  way." 


the  two  petitions  brought  by  him  (Nos.  4,601 
and  4,600),  one  against  the  town  and  the 
other  against  the  railroad. 

The  lessee's  verdict  in  4,497  was  set  aside 
by  the  Judge  and  its  verdict  in  4,498  was 
set  aside  as  the  result  of  our  decision  in 
CJornell-Andrews  Smelting  Co.  v.  Boston  & 
Providence  Railroad,  202  Mass.  585,  89  N. 
E.  118.  We  infer  from  what  appears  that 
it  has  not  yet  been  decided  whether  the  ver- 
dicts in  favor  of  the  lessor  in  4,600  and  4,- 
601  are  or  are  not  to  stand. 

We  are  of  opinion  that  when  Watson  the 
lessor  was  summoned  in  by  the  lessee  to  ln> 
tervene  in  Its  petition  he  should  have  filed 
an  Intervening  petition  covering  the  land 
described  in  the  lease  and  not  one  covering 
bis  whole  ten  acres.  The  lessee  was  not 
interested  in  the  eight  acres  not  covered  by 
the  lease  and  that  land  should  not  be  made 
the  subject  of  the  Intervening  petition  of  the 
lessor  In  the  lessee's  petition. 

[4]  After  the  order  to  Watson  to  inter- 
vene in  the  lessee's  petition  Iiad  been  made 
Watson's  right  to  proceed  under  his  separate 
petitions  (BO  far  as  his  Interest  In  the  land 
covered  by  the  lease  was  concerned)  came 
to  an  end  by  force  of  B.  L.  c.  48,  {  23,  and 
hla  independent  petitions  for  the  recovery 
of  damages  to  the  leased  land  were  not 
properly  before  the  court  At  the  first  trial 
the  presiding;  Judge  stated  to  the  Jury  that 
the  lessor  had  Intervened  in  both  petitions 
brought  by  the  lessee  and  he  also  told  them, 
with  respect  to  the  land  covered  by  the  lease, 
"Tou  are  to  assess  the  damages  as  a  whole 
and  then  divide  it"  between  the  lessor  and 
the  lessee.  But  he  then  went  on,  ignoring 
the  fact  that  the  lessor  had  been  required  to 
intervene  in  the  petitions  brought  by  the  les- 
see and  the  fact  that  the  lessor's  independ- 
ent petitions,  (so  far  as  the  leased  land  was 
concerned)  were  no  longer  properly  before 
the  court,  and  took  four  verdicts,  two  in 
favor  of  the  lessor  on  his  independent  peti- 
tions (which  as  we  have  said  were  not  then 
properly  before  the  court)  and  two  in  favor 
of  the  lessee  on  its  petitions.  Apparently 
the  intervening  petitions  of  the  lessor  were 
Ignored  and  never  have  been  disposed  of. 

It  is  manifest  that  the  Judge  who  pre- 
sided at  the  first  trial  was  wrong  in  taking 
s^arate  verdicts  fixing  the  damage  done  to 
the  lessor  and  to  the  lessee,  so  far  as  the  real 
estate  covered  by  the  lease  (including  the 
buildings  and  fixed  machinery)  was  concern- 
ed. It  is  equally  manifest  that  a  mistake 
was  made  at  the  second  trial  when  (ignoring 
the  fact  that  the  lessor  had  intervened  in  It) 
the  lessee's  petition  against  the  railroad  was 
tried,  before  it  had  been  ascertained  wheth- 
er the  separate  verdicts  taken  in  the  lessor's 
Independent  petitions  were  or  were  not  to 
stand.  No  new  trial  should  have  taken  place 
on  the  lessee's  petition  as  a  separate  peti- 
tion until  the  question  whether  the  verdicts 
on  the  lessor's  petitions  were  or  were  not  to 
stand.    That  question  has  not  yet  been  set- 
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tied.  If  the  verdicts  In  tbe  lessor's  petitions 
do  not  ultimately  stand,  tbe  damage  done  to 
both  lessor  and  lessee  shonld  be  established 
by  one  verdict,  as  prescribed  by  R.  L.  c.  48,  § 
22,  rendered  in  tbe  petition  or  petitions 
brought  by  the  lessee  In  which  the  lessor 
has  been  summoned  In  to  Intervene.  Until 
the  question  has  been  decided  whether  the 
verdicts  in  the  lessor's  petitions  are  or  are 
not  to  stand,  no  trial  should  be  bad  on  the 
lessee's  petition. 

The  present  status  of  these  petltiofis  has 
been  brought  into  farther  confusion  by  a 
statement  made  by  the  lessee's  counsel  in 
his  argument  when  the  case  was  first  b^ore 
this  court.  He  then  made  a  statement, 
which  was  referred  to  in  our  former  opinion 
(202  Mass.  at  page  698,  89  N.  E.  at  page 
122)  as  a  statement  that  "the  lessor  made  no 
claim  that  the  buildings  and  fixed  machinery 
formed  a  part  of  his  estate."  Tbe  statement 
made  by  the  lessee  was  acquiesced  in  by  the 
counsel  for  the  respondent  railroad  and  was 
referred  to  by  us  In  our  former  opinion  as 
a  fact  which  was  important  in  fixing  the 
status  of  the  litigation.  We  shall  deal  with 
this  later  on. 

We  have  not  until  now  referred  to  the  fact 
that  the  buildings  on  the  leased  land  at  the 
date  of  the  decree  had  been  erected  by  the 
lessee  at  its  own  expense,  and  that  there 
was  In  these  buildings  fixed  machinery  which 
had  been  attached  to  the  freehold  by  tbe 
lessee  and  that  this  had  been  done  at  the 
lessee's  expense. 

[S]  Before  considering  the  effect  to  be  giv- 
en to  this  statement  of  the  lessee's  counsel 
acquiesced  In  by  the  counsel  for  the  railroad, 
we  stop  to  point  out  how  a  case  should  be 
dealt  with  where  leased  land  (on  which 
buildings  containing  fixed  machinery  have 
been  erected  by  the  lessee)  has  been  taken 
or  damaged  by  the  exercise  of  the  power  of 
eminent  domain. 

[61  Such  buildings  at  the  time  of  the  tak- 
ing are  part  of  the  freehold  and  as  such 
are  the  proi)erty  of  the  lessor  subject  to  the 
leasehold  Interest  of  the  lessee  for  the  unex- 
pired term  of  the  lease.  In  estimating  the 
damage  done  in  such  a  case  an  entire  sum  is 
to  be  found  (and  set  forth  in  the  verdict)  as 
If  the  property  were  owned  by  one  person 
in  fee,  and  this  entire  sum  represents  the 
whole  damage  done  to  the  realty  Including 
tbe  buildings  and  fixed  machinery.  Allen  v. 
Boston,  137  Mass.  319;  Williams  v.  Com- 
monwealth, 168  Mass.  364,  47  N.  B.  119.  But 
where  the  buildings  and  the  fixed  machinery 
are  put  in  by  the  lessee  at  its  own  expense, 
they  are  trade  fixtures  which  the  lessee  has 
a  right  to  remove  during  the  continuance  of 
the  lease.  See  Smith  v.  Whitney,  147  Mass. 
479,  18  N.  E.  229;  Antoni  v.  Belknap,  102 
Mas&  193;  Watriss  v.  National  Bank  of 
Cambridge,  124  Mass.  671,  576,  26  Am.  Rep. 
694. 

In  such  a  case,  before  the  taking  the  lessee 


had  a  right  to  remove  the  buildings  and  fix- 
ed machinery.  After  the  taking  that  right 
Is  transferred  to  the  buildings  and  fixed  ma- 
chinery plus  the  damages  done  to  tbem  by 
the  taking. 

The  obvious  meaning  (rf  the  statement  of 
the  lessee's  counsel,  as  set  forth  in  202  Mass. 
698,  88  N.  B.  118,  standing  alone  and  carried 
to  its  logical  conclusion  was  that  the  dam- 
age done  to  the  buildings  and  fixed  machin- 
ery did  not  enter  into  the  verdicts  which  the 
lessor  had  recovered  and  that  so  far  as  any 
damage  was  done  to  the  buildings  and  fixed 
machinery  the  lessee  and  the  lessee  alone  al- 
ways bad  had  and  itlll  had  the  right  to  re- 
cover the  whole  of  that  damage. 

But  respondent's  counsel  never  has  ae> 
ceded  to  that  as  tbe  true  interpretation  of 
what  then  took  place.  It  seems  that  this 
statement  was  made  by  the  lessee's  counsel 
in  answer  to  a  question  put  by  the  Chief 
Justice  to  find  out  whether,  having  reference 
to  the  lessor's  claim  for  damages,  tbe  leasee's 
separate  petition  could  then  be  heard.  Coun- 
sel for  the  respondent  may  well  have  under- 
stood that  the  statement  in  which  he  acqui- 
esced, made  in  answer  to  that  question,  did 
not  go  to, tbe  length  to  which  it  goes  stand- 
ing by  itself  and  as  set  forth  in- 202  Mass. 
698,  89  N.  B.  118.  Counsel  for  the  respond- 
ent has  contended  at  great  length  in  his  brief 
in  this  case  that  under  the  charge  of  the 
presiding  judge  at  the  first  trial  the  damage 
done  to  the  lessor's  reversionary  interest  in 
the  buildings  and  fixed  machinery  was  in- 
cluded In  tbe  verdicts  rendered  on  the  les- 
sor's petitions,  and  that  be  never  has  agreed 
to  any  other  view  of  the  case.  Tbe  lessor's 
petitions  for  damages  set  forth  that  the 
buildings  hero  In  question  had  been  erected 
on  his  land,  and  asked  for  damages  sustain- 
ed by  him  as  set  forth  in  the  petitions ;  and 
in  our  opinion,  under  the  charge  of  the 
Judge  at  the  first  trial  the  lessor's  share  of 
damage  done  to  the  buildings  and  fixed  ma- 
chinery must  be  taken  to  have  been  Includ- 
ed in  the  verdicts  rendered  on  the  lessor's 
petitions.  If  the  lessor's  proportion  of  tbe 
damage  done  to  the  buildings  and  fixed  ma- 
chinery was  included  In  tbe  verdicts  ren- 
dered on  the  lessor's  petitions,  the  eftect  of 
the  acquiescence  of  the  respondent's  counsel 
in  this  statemmt  would  have  been  to  make 
tbe  respondent  pay  twice  for  the  reversion- 
er's share  of  the  damage  done  to  the  build- 
ings and  fixed  machinery. '  FurtbH-,  there 
are  two  statements  in  the  opinion  In  202 
Mass.,  one  at  page  598  and  the  other  at 
page  699,  89  N.  B.  at  page  122,  which  show 
that  this  court  did  not  then  give  to  this 
statement  the  meaning  which  It  la  now 
sought  to  have  attaclied  to  it.  After  making 
tbe  statement  quoted  above  this  court  said: 
"It  will  then  be  open  under  the  allegations 
In  the  petition  for  the  petitioner  to  recover 
the  difference  between  the  fair  market  value 
of  tbe  leasehold,  including  the  Improvements, 
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as  of  the  dat«  ot  the  decree,  and  Its  value 
as  left  after  the  bailding  of  the  street  to 
Its  westerly  end,  with  the  elevation  of  the 
bed  of  the  railroad  at  the  easterly  end,  cut- 
ting off  the  use  of  the  spur  track."  By  this 
was.  meant  that  at  the  new  trial  the  lessee 
could  recover  the  difference  between  the 
value  of  the  leasehold  Interest  In  the  real 
estate.  Including  the  land,  buildings  and  fix- 
ed machinery  before  and  after  the  taking. 
Again  on  page  699  of  202  Mass.,  on  page  122 
of  89  N.  E.,  this  court  said :  "The  value  of 
the  lessee's  option  of  i>uTCba8e,  provided  for 
In  the  lease,  can  neither  enhance  nor  dimin- 
ish the  petitioner's  claim,  as  damages  are 
assessed  for  injury  to  its-  interest  as  of 
the  date  of  the  taking."  If  by  reason  of 
the  statement  quotied  above  the  lessee  was  to 
recover  the  whole  damage  done  to  the  build- 
ings and  fixed  machinery  as  if  it  always  had 
been  the  sole  owner  of  them,  but  so  far  as 
the  land  was  concerned  It  was  entitled  to  its 
leasehold  Interest  only,  the  court  would  not 
have  dealt  with  the  option  as  it  did.  We 
are  of  opinion  that  under  these  circumstances 
the  petitioner  did  not  have  the  right  to  pro- 
ceed on  the  basis  that  none  of  the  damage 
done  to  the  buildings  and  fixed  machinery 
had  been  included  In  the  verdicts  recovered 
by  the  lessor  on  his  petitions,  and  that  the 
whole  of  It  always  had  belonged  to  the  pe- 
titioner and  was  to  be  recovered  In  this  ac- 
tion". 

The  term  of  the  lease  to  the  Cornell-An- 
drews Company  has  now  expired,  and  the 
lessor's  right  to  remove  the  buildings  and 
fixed  machinery  and  to  buy  the  fee  under  the 
option  has  In  the  absence  of  some  further 
agreement  come  to  an  end.  Some  further 
agreement  as  to  these  matters  may  have 
been  made  between  the  parties.  For  these 
reasons  it  may  be  that  at  the  new  trial  it 
will  not  be  necessary  to  make  the  apportion- 
ments of  the  entire  sum  due  for  damage  to 
the  estate  as  if  it  were  owned  by  one  per- 
son In  fee,  which  would  have  been  originally 
necessary  to  preserve  all  the  rights  of  lessor 
and  lessee. 

But  If  none  of  these  matters  has  been  thus 
eliminated  by  subsequent  agreements  and  all 
the  rights  of  the  parties  have  to  be  establish- 
ed, the  lessor  should  file  an  Intervening  pe- 
tition covering  his  interest  in  the  land  sub- 
ject to  thfe  lease.  It  was  said  by  Wells,  J., 
in  Edninnds  v.  Boston,  108  Mass.  535,  647: 
"That  statute  [Gen.  St.  c.  43,  $  17,  now  R.  U 
c.  48,  §  17J  Is  adapted  to  cases  only  In  which 
the  relation  of  tenant  for  life  or  years  and 
remaindermen  exists  without  modification 
by  contract  between  the  parties  or  other- 
wise." The  right  of  the  lessee  in  the  ca^e  at 
bar  to  remove  the  buildings  and  fixed  ma- 
chinery as  trade  fixtures  takes  this  case 
out  of  section  17  and  brings  it  within  sec- 
tions 20-22.  At  the  trial  on  the  lessee's  peti- 
tion and  that  intervening  petition  the  entire 
damage  done  to  the  land  leased  to  the  Cor- 


nell-Andrews Company,  including  the  build- 
ings and  the  fixed  machinery  put  in  them 
by  the  lessee,  must  be  determined  and  set 
forth  In  the  verdict.  Then  the  amount  of 
this  entire  damage  (done  to  the  leased  land 
Including  the  buildings  and  fixed  machinery) 
must  be  apportioned  between  the  lessor  and 
lessee.  If  the  lessee  suffered  any  special 
damage  during  construction,  or  if  its  damage 
in  the  matter  of  access  Is  different  from  that 
of  the  lessor  (as  seems  to  have  been  the 
case),  those  sums  should  be  found  and  set 
forth  in  the  verdict  specially  in  addition  to 
the  sums  mentioned  above.  A  further  appor- 
tionment should  be  made  of  the  lessor's 
share  of  the  whole  damage  done  to  the  real 
estate,  so  that  his  share  of  the  damage  done 
to  the  buildings  and  fixed  machinery  shall  be 
separate  from  his  share  of  the  damage  done 
to  the  land  in  order  that  the  lessee  may  ex- 
ercise Its  right  itt  removing  trade  fixtures. 
That  right,  as  we  have  said,  after  the  taking 
covers  the  buildings  and  fixed  machinery, 
and  the  damage  done  to  them,  including  the 
lessor's  share  of  that  damage. 

When  the  petitions  are  amended  bo  tliat 
all  damage  done  to  the  interests  of  the 
lessor  iand  of  the  lessee  in  the  land  covered 
by  the  lease  Is  covered  on  one  petition  and 
intervening  petition,  and  the  damage  done  to 
the  lessor's  other  eight  acres  is  covered  by 
his  Independent  petition,  it  will  be  proper  to 
try  them  all  together,  as  is  provided  in  B.  L. 
c.  49,  i  29. 

[7]  This  brings  us  to  a  consideration  of 
the  questions  raised  by  the  petitioner's  bill 
of  exceptions. 

The  presiding  Judge  allowed  the  defendant 
to  introduce  evidence  which  tended  to  show 
that  at  a  comparatively  small  expense  a  way 
could  have  been  constructed  connecting  the 
leased  land  with  new  Olive  street,  and  that 
the  value  of  the  land  (belonging  to  Watson 
the  lessor)  covered  by  the  new  way  would 
have  been  small.  In  Us  charge  the  presiding 
Judge  instructed  the  Jury  that  although  he 
could  not  say  that  the  petitioner  was  bound 
or  was  not  bound  to  attempt  to  do  those 
things,  yet  if  they  were  satisfied  that  the 
possibility  of  his  doing  them  would  have 
affected  the  market  value  of  the  leased  land 
(including  the  buildings  and  fixed  machin- 
ery) after  the  taking,  they  could  take  that 
into  account:  "The  purpose  of  the  evidence 
Is  the  effect  it  would  have  upon  the  market 
value  of  the  property,  the  effect  It  would 
have  upon  the  mind  of  the  purchaser  or  per- 
son who  desired  to  purchase  the  property. 
Just  80  far  as  those  possibilities  affect  the 
market  value  of  this  property  you  may  take 
them  Into  consideration."  Guarded  as  this 
evidence  was  by  the  instructions  given  to  the 
Jury,  it  was  rightly  admitted-  See  New 
Tork,  N.  H.  &  H.  B.  R.  v.  Blacker,  178  Mass. 
386,  59  N.  B.  1020;  Ctochrane  v.  Com.,  176 
Mass.  299,  56  N.  E.  610,  78  Am.  St.  Bep.  491. 
The  petitioner  also  took  an  exception  to  tbe 
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Judges  refasal  to  give  Its  seventh,  twelfth 
and  thirteenth  requests  for  rallngs.  This 
exception  goes  to  the  same  point. 

The  entry  must  be: 

Respondent's  exceptions  sustained. 

Petitioner's  exceptions  overruled. 


(209  Mass.  181) 

SANGER  V,  BOURKB  et  si. 

(Supreme    Judicial    Court    of    Massachusetts. 

Suflfolk.     July  21,  1011.) 

1.  WttLS   (8   687*)— CoNBTBTTCnON— ESTATBS— 

Devise. 

Where  testator  bequeathed  the  interest  on 
trust  funds  to  his  children  for  life,  and  in  case 
of  their  death  without  issue  then  over  to  the 
survivors,  the  residue  of  the  trust  fund  re- 
mainin);  after  the  death  of  the  last  child  who 
dies  without  issue  will  go  as  undevised  prop- 
erty, unless  some  person  was  designated  to 
take  it. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  S!  1638-1643 ;   Dec.  Dig.  t  687.*] 

2.  Wills  (8  439*)— Constbuotion- Intent  of 
Testatob. 

The  court  cannot  conjecture  as  to  the  tes- 
tator's intention,  and  then  read  it  into  his  will. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  8  952 ;    Dec  Dig.  §  439.*] 

3.  Wills  (8  687*)— Constbuotion— Intent  op 
Testator— Estates  Devised. 

Where  a  testator  gave  the  residue  of  bis  es- 
tate to  trustees,  and  directed  them  to  pay  all 
the  income  and  interest  to  bis  nine  children, 
to  be  equally  divided  among  them,  provided 
that  in  the  case  of  the  death  of  any  child  with- 
out issue  the  income  should  he  divided  among 
the  survivors,  but,  in  case  a  child  died  leav- 
ing Issue,  then  the  capital  of  such  deceased 
child's  share  should  be  equally  divided  among 
such  issue,  share  and  share  alike,  it  was  ob- 
vious that  he  intended  the  entire  trust  fund 
to  go  to  his  children  or  their  issue,  and,  where 
the  last  surviving  child  died  leavine  no  issue, 
the  residue  of  the  estate  will  be  divided  equally 
among  the  living  issue  of  the  other  deceased 
children  and  the  issue  of  deceased  grandchil- 
dren by  right  of  representation. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  1638-1643;   Dec.  Dig.  8  687.*] 

4.  Tbusts  (§  284*)— Disposal  of  Tbust— Do- 
ty or  Trustee. 

Where  the  trust  for  which  real  estate 
was  given  has  expired,  such  real  estate  should 
be  conveyed  by  the  trustee  to  the  ultimate  bene- 
ficiaries. 

[EM.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8  405;   Dec  Dig.  8  284.*] 

Case  Reserved  from  Supreme  Judicial 
Conrt,  Suffolk  County. 

Bill  for  instructions  by  Sabln  P.  Sanger 
against  Emily  Bourke  and  others.  Decree 
for  defendants. 

Geo.  D.  Burrage,  guardian  ad  litem,  pro 
se.    W.  N.  Buffum,  for  certain  respondents. 

SHELDON,  J.  Windsor  Fay  by  his  last 
will  gave  the  residue  of  fals  ratate  to  trus- 
tees, and  directed  them  to  pay  all  the  income 
and  Interest  thereof  to  his  nine  children, 
naming  them,  to  be  equally  divided  among 
them.     He   then   provided   as   follows:    "In 


case  of  the  decease  of  either  of  my  said  chil- 
dren without  children  or  lawful  l^e,  I  then 
will  that  the  Income  and  interest  so  given  as 
aforesaid  shall  In  like  manner  be  divided 
among  the  survivors,  but  in  case  my  said 
children  die  leaving  issue,  then  the  capital 
of  such  deceased  child's  share  shall  be  equal- 
ly divided  among  such  Issue  share  and  share 
alike,  to  their  heirs  and  assigns  forever." 

One  of  these  children  died  before  the  tes- 
tator ;  •  and  before  August,  1868,  three,  others 
of  the  testator's  children  died,  of  whom  two 
left  children  and  one  had  no  lssn&  The 
trustees  under  the  will'  thereupon  filed  a 
bill  in  equity  in  this  court  for  instructions; 
and  it  was  decided  that  no  part  of  the  prin- 
cipal of  the  trust  fund  should  be  distributed 
as  undevised  estate  upon  the  death  of  a 
child  without  issue,  but  that  the  children  of 
those  of  the  testator's  children  who  bad 
died  leaving  issue  were  entitled  respectively 
by  representation  to  have  "the  capital  of 
such  deceased  child's  share,"  that  Is,  the 
fractional  part  of  the  fund  of  which  their 
respective  parents  received  the  income,  with- 
drawn from  the  fund  and  divided  among 
them.  Cook  v.  Smith,  101  Mass.  342,  343.  It 
was  declared  by  Wells,  J.,  In  giving  the 
opinion  of  the  court  that  the  will  showed 
"that  the  testator  intended  to  dispose  of  the 
principal  as  well  as  the  income"  of  the  fund, 
and  to  give  the  remainder  after  the  life  in- 
terest of  his  children  "to  the  issue  of  snch 
as  should  leave  issue."  He  also  said  that 
"the  will  Is  made  operative  to  pass  the  en- 
tire principal  of  the  trust  fund  to  the  Issue 
of  such  children  as  leave  issue."  The  ques- 
tion however  was  not  determined,  because 
not  then  presented,  whether  the  issue  of  a 
deceased  child,  whose  share  of  capital  al- 
ready had  been  separated  from  the  trust 
fund,  were  entitled  to  any  share  of  the  prin- 
cipal or  Income  which  would  fall  In  by  the 
subsequent  decease  without  issue  of  any 
child  of  the  testator.  After  this  decision, 
all  but  one  of  the  five  remaining  children 
of  the  testator  successively  died,  leaving  is- 
sue, and  there  was  paid  over  to  snch  issue 
respectively  one-fifth,  one-fourth,  one-third, 
and  one-half  of  the  trust  fund  as  it  exist- 
ed at  those  respective  times.  A  daughter 
of  the  testator,  Lydia  A.  Robblns,  was  thus 
left  the  sole  survivor  of  the  testator's  chil- 
dren, and  she  received  accordingly  the  whole 
income  of  the  diminished  trust  fund  during 
her  life.  She  has  now  died  without  Issne; 
and  the  question  arises  whether  the  fund  la 
to  go  to  the  heirs  of  the  testator  as  unde- 
vised or  intestate  estate,  or  whether  by  the 
terms  of  the  will  it  devolves  upon  the  issue 
of  the  other  childrw  of  the  testator,  whose 
then  expectant  shares  of  the  capital  had  be- 
fore the  death  of  Mrs.  Robbins  been  sepa- 
rated from  the  trust  fund. 

.[1]  We  cannot  read  this  will  without  see- 
ing that  it  was  the  intention  of  the  testa- 
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tor  to  dlfq;)oBe  of  Us  wbole  estate,  and  more- 
over to  provide  that  all  tbe  reeldne  of  hie  es- 
tate after  the  termination  of  the  life  estate 
of  bis  own'  children,  should  go  to  the  Issue 
of  those  children.  That  was  the  view  taken 
by  this  court  in  Cook  y.  Smith,  101  Mass. 
341.  But  in  the  event  which  baa  happened 
the  existing  fund  has  been  left  undisposed 
of  by  the  literal  terms  of  the  will;  for  Mrs. 
Bobbins  has  left  no  Issue  to  whom  It  can  go 
and  no  surviving  brothers  and  sisters  to 
whose  shares  it  can  be  added.  Unless  there 
is  to  be  found  In  the  will  not  only  a  mani- 
festation of  the  testator's  intention  that  this 
fund  shonid  be  disposed  of  by  the  will,  bnt 
also  a  clear  and  certain  designation  of  the 
persons  to  whom  it  is  to  be  paid,  it  must  go 
as  undevised  property  to  his  heirs  at  law. 
Keating  v.  Smith,  6  Cush.  232;  Bufflngton  v. 
Maxam,  152  Mass.  477,  25  N.  E.  975;  Steams 
T.  Steams,  192  Mass.  144,  77  N.  El.  1154; 
Walton  V.  Draper,  206  Mass.  20,  91  N.  E.  884. 
If,  however,  the  language  of  the  will  does 
plainly  and  distinctly  show  that  he  Intended 
a  particular  disposition  of  the  fund,  the 
court  must  give  effect  to  that  intention. 

The  case  is  governed  by  our  decisions  in 
Metcalf  V.  Framingham  Parish,  128  Mass. 
370,  fmd  Boston  Safe  Deposit  &  Trust  Co.  v. 
Coffin,  152  Mass.  96,  26  N.  B.  80,  8  L.  R.  A. 
740.  Both  of  these  cases  go  upon  the  ground 
stated  by  Gray,  O.  J.,  in  the  former  of  them: 
"If  a  reading  of  the  wliole  will  produces  a 
conviction  that  the  testator  must  necessarily 
have  Intended  an  interest  to  be  given  which 
is  not  bequeathed  by  express  and  formal 
words,  the  court  must  supply  the  defect  by 
implication,  and  so  mould  the  language  of 
the  testator  as  to  carry  into  effect  as  far  as 
possible  the  intention*  which  it  is  of  opinion 
that  he  lias  on  the  whole  will  sufficiently  ex- 
pressed." In  each  of  the  cases  cited,  the 
facts  presented  closely  resembled  those  wMch 
are  before  us.  In  each  case,  the  contin- 
gency which  actually  happened  had  not  in 
terms  been  provided  for,  Just  as  in  the  case 
at  bar  the  event  of  the  testator's  last  sur- 
viving child  leaving  no  iaslie  was  not  specifi- 
cally provided  for ;  bnt  in  each  case  the  lan- 
guage which  the  testator  used  showed  clear- 
ly and  unmistakably  that  his  intention  wonld 
have  been  frustrated  if  effect  bad  not  been 
giv&i  to  it  in  the  manner  adopted  by  the 
court  So  in  this  case  the  language  used 
leads  directly  and  certainly  to  the  conclusion 
that  he  intended  tbe  whole  of  this  fund  to 
go  finally  to  tbe  issue  of  his  children  to 
the  exclusion  of  everybody  else,  although  he 
did  not  concern  himself  with  Its  disposition 
after  It  should  have  come  into  the  hands  of 
such  issue. 

[2]  We  are  not  framing  for  the  testator  a 
conjectural  intent,  such  as  he  might  or  per- 
haps naturally  would  have  expressed,  bnt 
which  is  not  Imported  by  the  words  which 
be  has  used.  That  we  could  not  do.  Child 
v.  Child,  185  Mass.  376,  70  N.  E.  464;  Boston 
Safe  Deposit  &  Trust  Co.  t.  Buffum,  186 


Mass.  £42,  71  N.  K.  S49;  Todd  T.  Tarbell, 
187  Mass.  480,  73  N.  B.  656.  As  was  said  by 
liOrlng,  J.,  in  Lathrop  v.  Merrill,. 207  Mass.  6, 
10,  02  N.  E.  1019,  1020,  "the  province  of  the 
court  is  not  to  conjecture  wliat  the  testator's 
intention  was,  and  then  read  it  into  the  will, 
bnt  to  ascertain  his  intention  by  construing 
the  words  which  he  used  as  the  declaration 
of  it"  If  it  necessarily  appears  from  those 
words  that  he  intended  to  make  a  disposition 
of  his  ptoverty  which  he  has  not  formally 
and  precisely  expressed,  his  intention  will  be 
declared  and  carried  into  execution.  Rngg, 
J.,  in  Jones  v.  Oane,  206  Mass.  37,  4S,  91  N. 
B.  129.  The  principle  has  been  declared  and 
applied  in  many  cases,' both  in  this  common- 
wealth and  in  England.  See,  besides  those 
already  cited.  Hood  v.  Boardman,  148  Mass. 
830,  19  N.  B.  379;  Seaver  r.  Orifflng,  176 
Mass.  69,  57  N.  B.  220;  Dary  v.  Grau,  190 
Mass.  482,  77  N.  B.  507;  Polsey  t.  Newton, 
199  MassL  450,  86  N.  B.  674;  Towns  v.  Went- 
worth,  11  Moore,  P'.  C.  526;  Abbott  v.  Mld- 
dleton,  7  H.  li.  Cas.  68;  Baker  v.  Tootal, 
11  H.  L.  Cas.  143;  Greenwood  v.  Greenwood, 
5  Ch.  D.  954.  The  reasoning  In  Little  v. 
Sllvelra,  204  Mass.  114,  90  N.  E.  527,  though 
the  point  was  not  directly  involved,  tends  to 
the  same  effect  And  see  the  other  cases 
cited  in  Metcalf  t.  Framlngliam  Parish,  ubi 
supra. 

[3]  But  It  has  been  argued  that  the  lan- 
guage of  the  testator  does  not  show  that  he 
intended  the  fund,  in  the  event  which  has 
hapiwned,  to  go  to  the  issue  of  his  deceased 
children.  It  is  said  that  he  dealt  with  the 
case  of  children  dying  without  issue,  and 
definitely  provided  that  in  that  case  it  should 
go  to  his  own  surviving  children,  but  chose 
to  make  no  provision  for  the  event  of  the 
last  survivor  having  no  issue.  It  is  argued 
that  he  really  provided  that  no  part  of  the 
share  of  which  children  dying  without  issue 
had  enjoyed  the  income  should  go  to  the 
issue  of  children  who  bad  previously  deceas- 
ed, but  that  the  same  should  go  to  the  sur- 
viving children.  It  is  urged  that  his  inten- 
tion was  that  the  issue  of  a  deceased  child, 
having  received  the  "capital  of  such  deceas- 
ed child's  share"  as  it  was  at  the  time  of 
the  latter's  death,  should  not  thereafter  re- 
ceive any  further  part  or  share  of  the  trust 
fund;  for  what  he  said  and  all  that  be  said 
was  that  the  income  of  a  child  dying  with- 
out issue  should  be  divided  among  the  sur- 
vivors, which  of  course  meant  the  surviving 
children  of  the  testator. 

This  argument  has  been  very  ingeniously 
put  by  counsel,  but  its  fallacy  is  that  it  first 
assumes  that  the  testator  could  not  have  in- 
tended to  make  any  other  or  further  disposi- 
tion of  his  property  than  what  be  has  ex- 
pressly and  formally  stated,  and  then  rests 
upon  the  further  assumption  that  the  giv- 
ing of  a  bequest  to  one  set  of  beneflciarlea, 
the  issue  of  deceased  children,  together  with 
a  different  disposition  of  other  property  or 
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fthares  to  take  effect  tn  a  certain  eveat, 
neoeBsarlly  sliows  an  intention  tbat  tbe  flmt 
set  of  beneficiaries  shonld  In  no  event  share 
In  snch  other  property.  A  similar  line  of 
argument  applied  to  tbe  facte  of  those  cases 
would  haTe  reversed  the  decisions  in  Met- 
calf  T.  Framlngham  Parish,  128  Mass.  370, 
Boston  Safe  Deposit  &  Trust  Oo.  t.  OofDn, 
152  Mass.  96,  25  N.  B.  80,  8  Ij.  B.  A.  740, 
and  in  many  of  the  other  cases  already  cit- 
ed, in  which  interests  in  bequests  baye  been 
either  created  or  extended  beyond  what 
could  have  been  glren  under  the  mere  words 
of  tbe  wills,  in  order  to  carry  out  the  mani- 
fest intention  of  the  testator.  That  inten- 
tion must  be  gathered  from  all  the  language 
of  the  will,  in  connection  with  the  circum- 
stances tbat  were  known  to  the  testator 
when  be  made  it.  We  are  not  to  look  mere- 
ly to  singled  out  words,  in  which  he  plain- 
ly tailed  to  express  the  whole  of  the  Inten- 
tion which  is  apparent  upon  the  face  of  tbe 
will. 


In  this  case  we  are  aattsfled  by  reading  the 
will  that  the  testator  Intended  to  dispose  of 
all  bis  estate  and  to  provide  that  it  finally 
should  go  to  the  issue  of  his  children. 

We  are  of  opinion  upon  the  language  of 
the  will  that  distribution  of  the  fund  should 
now  be  made  in  equal  shares  among  the 
grandclilldren  of  the  teetatoF  and  the  issue 
of  any  deceased  grandchildren  by  right  of 
representation.  Dexter  r.  Inches,  147  Mass. 
324,  17  N.  E.  661;  Hills  v.  Barnard,  1B2 
Mass.  67,  25N.  B.96,9Ij.B.A.  211;  Jack- 
son T.  Jackson,  168  Mass.  874,  26  N.  B.  1112, 
11  Li.  R.  A.  806,  26  Am.  8t  Sep.  64S;  Dary 
V.  Grau,  100  Mass.  482,  77  N.  H.  507 ;  Coates 
v.  Burtim,  101  Mass.  180,  77  N.  B.  8U;  Mc- 
Clench  v.  Waldron,  204  Mass.  664,  91  N.  B. 
126. 

[4]  Beal  estate  constituting  part  of  tbe 
trust  fund  should  be  conveyed  by  the  trus- 
tee to  the  beneficiaries.  Eeatiug  t.  Smith,  6 
Onsh.  232. 

Decree  accordlni^. 
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(209   Man.  474) 

BVANS  et  al.  t.  MIDDLESEX  COUNTY. 

(Supreme  Judicial  Court  of  Maaaachuaetta. 

Suffolk.     July  6,  19U.) 

1.  APPEAt  AND  ETBBOB  (|  1008*)— FlNDIHOB— 
CONCLUf»VBNE8B. 

The  findings  of  Oxe  trial  cx>urt  are  not 
Often  to  leviaion  by  an  appellate  court,  and  can 
be  set  aside  only  when  tney  have  no  foundation 
In  evidence. 

[£:d.  Note.— For  other  caaee,  see  Appeal  aad 
Error,  Dec  Dig.  t  1008.»] 

2.  contbaots  (8  284*)— boii.diro  oohtbacts 
—  Decision    of    Abchitxct  —  Conclusivk- 

MESS. 

The  deciaions  of  an  architect,  authoriied  by 
a  building  contract  to  determine  practical  ques- 
tions of  pertorroanoe  arising  dqring  the  progress 
of  the  work,  are  binding  on  the  parties,  where 
he  acts  honestly  and  with  reasonable  efficiency. 
[Eld.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  {  1326;   Dec.  Dig.  i  284.*] 

3.  Tbial  (f  382*)— DiBECTiON  of  Veboict— 
When  Authobiebd. 

Where  the  burden  of  proof-  of  an  affirma- 
tive issue  is  on  plaintiff,  and  part  of  his  evi- 
dence is  oral,  the  court  cannot  ordinarily  give 
a  general  prayer  that  he  is  entitled  to  recover. 
[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §  898;    Dec.  Dig.  {  382.*] 

4.  CoNTBACTS  (8  284*)— Building  Contbactb 
—Pebfobmance— Decision  of  Abchitect— 
Conclusiveness. 

Where  a  contract  to  erect  a  power  and 
beating  plant  according  io  specifications  called 
for  "sectional  covering  •  ♦  •  air  cells,  class 
A,"  and  the  contractor  furnished  covering 
known  in  the  trade  as  "air  cells,  sectional  cov- 
ering, class  A,"  but  the  architect,  supposing 
that  the  only  kind  of  covering  that  would  con- 
form to  the  specifications  was  that  manufactur- 
ed by  a  particular  manufacturer,  rejected  the 
work,  the  mere  fact  that  the  covering  furnished 
was  not  inferior,  in  quality  or  otherwise,  to 
that  of  the  particular  manufacturer,  did  not 
prevent  the  decision  of  the  architect  from  being 
conclusive:  he  acting  in  good  faith  and  not 
whimsicallyi  though  somewhat  ignorantly  or 
mistakenly. 

[Ed.   Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  §  284.*] 

6.  Tbiai.  (J  386*)  —  Instbuctions  —  Assump- 
tion OF  Facts. 

Rulings  of  law,  which' assume  the  existence 

of  facts   contradicted   by  even  slight  evidence, 

are  properly  refused. 
[Ed.  Note. — For  other  cases,  see  Trial,  Cent. 

Dig.  §S  901.  902;   Dec.  Dig.  f  386.*] 

6.  Counties  (§|.  128,  224*)— Buildinq  Con- 
TBACTs— Waives  of  Stipulations. 

A  clause,  in  a  contract  to  erect  a  i)ower, 
electric,  and  heating  plant  for  a  county,  that 
the  county  commissioners  shall  approve  the  ad- 
ditional sum  to  be  paid  for  all  additions  to  the 
contract  which  may  be  ordered,  may  be  waived 
by  the  commissioners,  and  whether  it  has  been 
waived  is  a  question  ot  fact. 

[Ed.    Note,— For  other   cases,   see   Counties, 
Dec.  Dig.  {f  128,  224.*] 

7.  Appkai,  and  £:bbob  ({  696*)— Findings- 
Bill   OF   EscEPTioNS— Review. 

Where  the  bill  of  exceptions  does  not  state 
that  It  contains  all  the  material  evidence,  ex- 
ceptions depending  on  a  finding  of  fact  cannot 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
I>ror,  Cent  Dig,  |f  2916,  J»17;    Dec.  Dig.  { 


Exceptions  from  Superior  Court,  Suffolk 
County;  John  H.  Hardy,  Judge. 

Action  by  Qulmby  N.  ETana-  and  another 
agalast  the  County  of  Middlesex.  Tbere  was 
a  T«Fdlct  for  defendant,,  and  plalntlfte  bring 
exoeptlona.   Overruled. 

J.  A.  Brackett,  for  plaintllls.  G.  L.  May- 
berry,  for  defendant 

BUGO,  J.  This  Is  an  action  of  contract. 
The  declaration  contains  five  counts,  only 
four  of  which  are  jdow  material.  The  first 
Is  upon  a  written  contract  between  the  plain- 
tiffs and  the  defendant,  by  which  the  former 
undertook  to  erect  a  power,  electric  and 
heating  plant  for  the  defendant,  and  alleged 
partial  performance  by  the  plaintiffs  and 
unreasonable  refusal  by  the  defendant  to  per- 
mit them  to  complete  It  The  third  and 
fourth  counts  wer^  for  work  done  and  ma- 
terials supplied,  as  extras  to  the  contract 
The  fifth  count  veas  upon  a  quantum  meruit 
for  the  same  work  claimed  under  count  one. 
Tbe  answer  set  up  that  the  contract  did  not 
comply  with  St  1808,  c.  170,  or  St  1897,  c. 
137,  and  that  the  work  under  the  contract 
was  not  done  as  required  by  It  to  the  satisfac- 
tion of  the  architect,  who  for  this  reason  act- 
ing under  the  contract  stopped  further  per- 
formance of  It  The  case  was  sent  to  an 
auditor,  who  found  the  facts  In  favor  of  the 
plaintiffs.  It  was  thereafter  tried  upon  the 
auditor's  report  and  additional  evidence,  part 
of  which  was  oral,  before  a  justice  of  the  su- 
perior court,  who  fpund  generally  for  the 
defendant  The  case  is  brought  bere  by  the 
plaintiffs'  exceptions  to  the  refusal  of  the 
trial  court  to  grant  certain  rulings. 

Tbe  contract  provided  that  the  work  was 
"(A)  *  *  *  to  be  done  and  materials  fur- 
nished under  the  direction  of  an  engineer  se- 
lected by  tbe  architect  and  to  the  satisfac- 
tion of  the  architect  and  such  engineer.  And 
in  case  of  said  work  or  materials  •  •  * 
shall  be  unsatisfactory  to  the  said  architect 
then  tbe  said  party  of  the  second  part  shall 
on  being  notified  thereof  in  writing  by  the 
said  architect  Immediately  remove  such  un- 
satisfactory work  or  materials  and  supply  tbe 
place  thereof  with  other  work  and  materials 
satisfactory  to  the  architect  (B)  All  work 
contemplated  and  de8cril)ed  by  the  plans  and 
these  specifications  and  this  contract  shall 
be  done  to  the  satisfaction  of  the  said  archi- 
tect and  engineer  *  •  •  and  who  shall 
be  the  sole  judges  as  te  the  fitness  of  the 
work  and  materials  as  herein  set  forth.  If 
any  objection  is  made  by  tbe  arcbitect  or 
engineer  to  any  work  or  materials,  then  tbe 
said  party  of  tbe  second  part  shall  remove 
such  unsatisfactory  work  and  materials.  (0) 
And  if  at  any  time  any  of  tbe  work  mention- 
ed in  said  specificationB  is  not  progressing  or 
any  materials  are  not  in  accordance  with  the 
said  speciflcations  to  tbe  entire  satisfaction 
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of  the  said  architect  after  five  days'  notice 
having  been  served  on  the  said  party  of  the 
second  part  by  the  said  architect,  then  the 
said  party  of  the  first  part  shall  have  the 
right  to  enter  upon  and  take  possession  of 
said  work  and  remove  all  materials  that  are 
considered  by  said  architect  unfit  for  said 
work  and  furnish  suitable  materials  instead 
therefor."  The  trouble  arose  over  the  fur- 
nishing "sectional  covering  •  •  •  air  cell, 
(flass  A,"  required  by  the  specifications.  The 
plaintiffs  provided  a  kind  of  covering,  which, 
they  contended,  compiled  with  this  descrip- 
tion, and  the  architect  claimed  that  it  did 
not,  and  on  refusal  by  the  plaintiffs  to  sub- 
stitute he  gave  the  notice  to  remove  the  ma- 
terials, and  subsequently  .  to  terminate  the 
contract  The  auditor  found  that  the  cover- 
ing furnished  by  the  plaintiff  was  "air  cell 
sectional  covering  class  A,"  and  was  so 
known  In  the  trade,  and  did  not  find  that  it 
was  inferior  in  quality  to  that  demanded 
by  the  architect  which  was  manufactured 
by  a  particular  manufacturer  alone,  and  that 
the  engineer  and  architect  both  supposed  that 
the  only  kind  of  covering,  which  would  con- 
form to  the  specification,  was  that  manufac- 
tured only  by  a  particular  manufacturer.  He 
does  not  find  that  this  was  through  corrup- 
tion, but  the  Inference  api)earB  to  be 'that  It 
was  through   Ignorance. 

[1 ,  2]  At  the  trial  before  the  superior  court 
there  was  some  evidence  tending  to  show 
that  the  goods  furnished  by  the  plaintiffs  did 
not  comply  with  the  specification  In  that 
class  A  covering  meant  a  five-ply  covering, 
while  that  furnished  by  the  plaintiffs  was 
four-ply  covering.  .The  weight  of  the  evi- 
dence indnding  the  auditor's  report  seems 
strongly  to  support  the  view  tliat  the  plain- 
tiffs complied  with  the  terms  of  the  con- 
tract, and  that  the  architect  was  wholly 
without  Justification  in  fact  for  the  action 
be  took,  yet  under  the  familiar  rule  that  the 
findings  of  fact  of  a  trial  court  are  not  open 
to  revision  by  an  appellate  tribunal  and  can 
be  set  aside  only  when  they  have  no  founda- 
tion in  evidence,  we  cannot  ^turb  a  general 
finding  for  the  defendant.  The  evidence  is 
not  quite  so  conclusive  as  to  enable  us  to 
say  that  no  finding  was  reasonably  possible, 
except  that  the  architect  acted  unreasonably, 
capriciously,  arbitrarily,  willfully  or  fraudu- 
lently. Hebert  v.  Dewey,  101  Mass.  411,  77 
N.  E.  822;  Handy  v.  Bliss.  204  Mass.  513,  90 
N.  E.  864,  134  Am.  St  Rep.  673.  The  archi- 
tect was  by  the  terms  of  the  contract  consti- 
tuted an  arbitrator  by  the  parties  to  deter- 
mine practical  questions  of  performance  that 
might  arise  during  the  progress  of  the  con- 
struction. So  long  as  he  acted  honestly  and 
with  reasonable  efiBdency  his  action  was 
binding  upon  the  parties.  Noreross  v.  Wy- 
man,  187  Mass.  25,  72  N.  B.  847. 

[S,  4]  The  first  prayer  of  the  plaintifTs, 
which  was  a  general  one,  that  they  were  en- 
titled to  recover,  could  not  have  been  given 
properly.    The  burden  of  proof  was  upon  the 


plaintiff,  and  where  an  aflBnnstlve  issue 
must  be  made  out  by  one  party  upon  evi- 
dence, a  part  of  which  is  oral,  ordinarily 
such  a  ruling  cannot  be  given  as  matter  of 
law.  The  second  ruling  called  for  a  finding 
of  fact,  which  by  refusing  to  give,  the  court 
apparently  decided  adversely  to  the  plain- 
tiffs. In  view  of  the  finding  which  must  have 
been  made  in  order  to  refuse  the  second 
prayer,  the  third  was  also  properly  refused. 
Moreover  this  prayer  was  not  quite  an  ac- 
curate statement  of  the  law.  It  might  be  that 
"the  covering  furnished  by  the  plalntlfrs  was 
not  inferior  In  quality  or  otherwise  to  that 
of  the  Asbestos  Paper  Company,"  and  yet 
a  rejection  of  it  might  be  within  the  legal 
right  of  the  architect  and  engineer  acting 
in  good  faith  and  not  whimsically,  even 
though  somewhat  Ignorantly  or  mistakenly. 

[5]  The  fourth,  fifth,  seventh  and  eighth  re- 
quests ask  for  findings  of  fact  which  by  his 
refusal  the  cofirt  seems  not  to  Iiave  been  able 
to  make.  The  sLzth  prayer  caUed  for  a  rul- 
ing of  law  which  was  correct  in  its  terms  but 
for  a  finding  of  fact  which  it  appears  from 
the  other  findings  of  fact  requested  the  court 
was  unable  to  make.  The  eighth  and  ninth 
prayers  were  requests  for  rulings  of  law 
based  upon  a  certain  construction  of  all  the 
evidence.  But  as  there  was  some  slight  evi- 
dence that  a  flve-ply  covering  alone  would 
satisfy  the  terms  of  the  contract  it  does  not 
appear  that  the  facts  existed  which  were 
assumed  in  the  prayer. 

[6]  The  contract  also  provided  tliat  no  de- 
mand should  be  made  for  any  portion  of  the 
work  done  or  materials  furnished  "until  each 
and  all  of  the  stipulations"  contained  in  the 
contract  "are  complied  with  and  the  arciii- 
tect  shall  have  given  his  certificate  to  that 
effect  and  until  all  disputes,  disagreements 
and  questions  between  the  parties  hereto  af- 
fecting the  right  to  any  portion  of  the  work 
claimed  shall  have  been  settled  as  above 
provided  for."  It  ivas  found  by  the  auditor 
and  does  not  appear  to  have  been  disputed  at 
the  trial,  that  the  labor  and  materials  refer- 
red to  in  the  third,  and  fourth  counts  were 
in  addition  to  that  required  under  the  con- 
tract, and  were  ordered  in  writing  by  the 
county  commissioners,  who  represented  the 
defendant  The  fair  value  to  be  added  to  the 
contract  price  was  not  fixed  by  the  architect 
as  required  by  the  contract  for  the  reason 
as  testified  by  him  that  "there  was  no  ne- 
cessity of  my  approving  them  until  the  final 
adjustment  of  the  accounts."  Bequests  for 
arbitration  were  made  but  came  to  nothing. 
A  clause  in  the  contract  required  that  the 
commissioners  should  also  approve  the  addi- 
tional sum  to  be  paid  for  all  additions  to  the 
contract.  This  was  a  detail  of  the  contract 
which  might  have  been  waived,  but  whether 
it  was  waived  or  not  was  a  fact  which  it 
may  be  Inferred  from  the  general  finding  In 
favor  of  the  defendant  the  court  was  unable 
to  make. 
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[71  The  bin  of  exceptions  does  not  state 
that  It  contains  all  the  material  evidence, 
and  the  defendant  has  taken  this  point  In  ar- 
gument Exceptions  which  depend  upon  a 
finding  of  fact  may  be  disposed  of  on  this 
ground.  Appleton  v.  O'Donnell,  173  Mass. 
398,  53  N.  E.  882;  York  t.  Brlstow,  175  Mass. 
167,  65  N.  EL  846;  Cohen  v.  Longarlnl,  207 
Mass.  556,  03  N.  E.  702.  But  we  have  placed 
the  decision  on  a  broader  ground. 

Although  the  case  appears  to  be  one  of 
great  apparent  hardship  to  the  plaintiffs,  the 
governing  rules  of  law  make  no  other  result 
possible  upon  these  exceptions.  Exceptions 
overmled. 

(209  Mass.   470) 

DALY  ▼.  FOS8  et  al. 

(Snpreme  Judicial  Court  of  Massachusetts. 

Suffolk.     July  1,  1911.) 

1.  Appeai.  and  ElBBOB  (I  866*)  — "Case  Ek- 
POBTED'  '—Dismissal. 

A  case  reserved  is  a  "case  reported,"  with- 
in Bev.  Laws,  c.  173,  |  115,  providing  for  dis- 
charge of  feports  by  the  trial  court  on  failure 
to  take  necessary  steps  for  review. 

[Ed.  Note.— For  other  cases,  see  Api>eal  and 
Error,  Cent.  Dig.  H  1026,  1927;    Dec.  Dig.  { 

2.  Appbal  and  Ebbob  (g  S56*>— Rbsebtation 

— DlSCHABOB. 

Rev.  Laws,  c.  173,  f  116,  provides  that  if 
plaintiff,  upon  a  report  in  equity,  fails  to  enter 
it  in  the  Supreme  Judicial  Court,  or  to  take 
necessary  steps  for  review,  the  report  may  be 
discharged.  Under  chapter  150,  {{  19,  20,  a  res- 
ervation must  be  enterM  at  least  within  30  days 
from  the  time  of  the  reservation  or  forthwith 
thereafter.  Held,  that  a  ruling  that  plaintifiF 
was  not  entitled  to  an  injunction  a£Srmed  un- 
der section  115  for  plaintilTa  failure  to  take 
the  necessary  steps  to  complete  the  reservation, 
was  not  reviewable  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Errojr,  Cent.  Dig.  U  1026,  1927;    Dec.  Dig.  S 

Appeal  from  Superior  Court,  Satfolk  Coun- 
ty; Franklin  J.  Fessenden,  Judge. 

BUI  by  Crohan  J.  Daly  against  Eugene  N. 
Fos  and  others.  Decree  for  defendants, 
and  plaintiff  appeals.    Affirmed. 

I.  R.  Clark  and  O.  F.  Ordway,  for  plain- 
tiff. S.  J.  Elder,  H.  R.  BaUey,  and  G.  W. 
Mathews,  for  defendants. 

HAMMOND,  J.  This  was  a  bill  in  equity 
to  enforce  certain  restrictions  upon  the  use 
of  certain  land.  The  case  was  tried  and  the 
trial  judge  made  certain  findings  and  rulings 
and  then  reserved  "the  case  and  all  ques- 
tions therein"  for  the  consideration  of  this 
court  upon  the  pleadings,  the  evidence,  and 
upon  the  findings  made  by  him,  "such  or- 
ders to  be  made  as  law  and  Justice  require." 

The  defendants,  alleging  that  the  plaintiff 
bad  neglected  to  take  the  necessary  meas- 
ures for  the  completion  of  the  reservation 
and  the  hearing  in  this  court,  moved  that  the 
xeserration  be  discharged  and  that  the  ml- 


Ings  made  by  the  court  be  af&rmed  and  a 
final  decree  be  entered  dismissing  the  bill 
with  costs,  "all  as  provided  in  R.  L.  c.  178. 
I  115."  This  motion  was  allowed  and  a 
final  decree  was  entered  which,  after  reciting 
that  it  appeared  to  the  court  "that  the  plain- 
tiff has  neglected  to  take  the  necessary  steps 
or  measures  for  the  completion  of  the  reser- 
vation and  the  hearing  of  the  case  in  the 
Supreme  Judicial  Court,"  "ordered,  adjudg- 
ed and  decreed  that  the  reservation  be  dis- 
cliarged  and  the  rulings  oif  the  court  affirm- 
ed and  the  plalntifTs  bill  be  dismissed,"  and 
for  costs  to  the  defendants.  From  this  order 
the  plaintiff  appealed  and  the  judge  tn  com- 
pliance with  the  request  made  certain  addi- 
tional findings  affecting  the  merits  of  the 
case.  He  also  filed  a  memorandum  concern- 
ing the  delay  of  the  plaintiff  which  is  con- 
sidered a  part  of  the  record. 

[1]  1.  The  first  question  is  whether  and  to 
what  extent  the  final  decree  is  conclusive, 
or  in  other  words  what  If  any  question  is 
before  this  court  on  this  appeal.  R.  L.  c. 
173,  i  115,  reads  as  follows: 

"If  an  appellant  or  an  excepting  party,  or 
if  the  plaintiff  in  a  case  reported,  at  law,  in 
equity,  or  in  probate  proceedings,  neglects  to 
enter  the  appeal,  exceptions  or  report  in  the 
Supreme  Judicial  Court  or  to  take  the  neces- 
sary measures  by  ordering  proper  copies  to 
be  prepared  or  otherwise  for  the  hearing  of 
the  case,  or  if  an  excepting  party  neglects 
to  provide  a  transcript  of  the  evidence  or  of 
the  InstructionB  to  the  Jury  within  the  time 
ordered  by  the  Justice  under  the  provisions 
of  section  one  hundred  and  eleven,  the  court 
In  which  the  appeal  was  taken  or  by  which 
the  exceptions  were  alloived  or  the  case  re- 
ported may,  upon  the  application  of  the  ad- 
verse par^  and  after  notice  to  all  parties 
interested,  order  that  the  appeal  be  dismiss- 
ed, the  exceptions  overruled  or  the  report 
discharged,  and  Ihat  the  Judgment,  opinion, 
ruling,  order  or  decree  appealed  from,  or  ex- 
cepted to,  be  affirmed.'* 

Previous  to  St  1888,  c.  94,  in  case  of  the 
failure  of  the  party  whose  duty  it  was  to 
enter  the  case  In  this  court  the  application 
for  affirmation  of  the  judgment  or  order  In 
question  had  to  be  made  to  this  court  Pub. 
St  1882,  c  150,  S  16;  Id.  c  151,  i  20.  But 
by  St  1888,  c.  94,  a  change  was  made,  ap- 
plicable however  only  to  appeals  and  excep- 
tions, by  which  the  court  In  which  the  ap- 
peal was  taken  or  the  exceptions  allowed 
"may"  upon  the  application  of  the  adverse 
party  and  after  due  notice  affirm  the  Judg- 
ment or  decree  in  question.  Amendments  to 
the  statute  were  made  from  time  to  time 
until  It  finally  took  the  ebape  in  which  it 
now  stands.  R.  L.  C.  173,  {  115.  See  St 
1895,  a  153,  i  2;  St  1896,  c.  451;  St  1900, 
c.  371,  {  1;  Report  of  the  Commissioners  on 
the  Revision  of  1902,  p.  1547. 
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In  Ingalls  v.  Ingdlls,  150  Mads.  6T,  25  N. 
B.  82,  the  Ubelont  filed  in  this  court  a  com- 
plaint  for  the  afflrmatton  of  a  decree,  of  the 
superior  court  In  a  libel  for  divorce  to 
which  the  libelee  had  excepted  and  had  neg- 
lected to  enter  the  exceptions  in  this  court 
The  application  was  refused  on  the  ground 
that  under  St  1888,  c.  04,  it  cbould  have 
been  made  to  the  superior  Court  The  court 
there  says  that  the  statute  ^ras'  Intended  to 
obviate  the  necessity  of  applying  by  com- 
plaint to  this  court  for  the  affirmation  of 
the  Judgment  or  order  In  the  trial  court,  and 
"to  substitute  as  the  appropriate  tribunal 
for  affirming  such  ord^,  etc.,  whm  the  ap- 
peal or  exceptions  bad  not  been  entered,  the 
court  where  such  order,  etc.,  had  originally 
been  made.  While  the  word  'may'  is  used 
In  the  statute  of  1888,  It  was  not  intended 
by  this  use  to  leave  the  right  to  apply  to 
his  court  for  affirmation  as  it  had  before  ex- 
isted, and  thus  to  malce  the  remedy  provid- 
ed merely  cumulative."  And  in  Erluud  ▼. 
Manning,  160  Mass.  444,  36  N.  K.  59,  the 
same  rule  was  applied  lo  an  appeal  from  the 
decision  of  a  Justice  of  this  court.  Both  of 
the  foregoing  decisions  were  made  under  St. 
1888,  c. .  94,  which  applied  only  to  appeals 
and  exceptions.  R.  L.  c.  173,  i  115,  applies 
to  a  case  reported  in  equity;  and  a  case  re- 
served is  a  case  reported  within  the  mean- 
ing of  the  statute. 

The  power  given  to  the  trial  court  under 
this  statute  Is  given  only  in  certain  classes 
of  cases  therein  enumerated.  One  class  in- 
cludes a  case  where  the  plaintiff  upon  a  re- 
port in  equity  neglects  to  enter  the  report  or 
to  take  the  necessary  steps  by  ordering  prop- 
er copies  to  be  prepared,  or  otherwise,  for 
the  hearing  of  the  case  in  this  court  Ppon 
this  appeal  the  first  question  Is  whether  the 
allegations  of  the  decree  that  the  plaintiff 
has  neglected  to  take  the  necessary  steps  for 
the  completion  of  the  reservation  and  the 
hearing  of  the  case  In  this  court  is  true. 
Unless  the  court  was  Justified  in  coming  to 
that  conclusion  it  had  no  right  to  pass  the 
order  of  affirmation. 

After  many  delays  for  which  the  plaintiff 
seems  to  have  been  in  some  degree  resi^onsi- 
ble,  the  terms  of  the  reservation  were  final- 
ly substantially  settled  and,  the  cause  com- 
ing on  for  final  decree,  the  reservation  was 
signed  October  18,  1910.  The  statutes  pro- 
vide In  substance  that  the  reservation  of  a 
judge  of  the  superior  court  shall  be  entered 
at  least  within  90  days  from  the  time  of  the 
reservation  or  forthwith  thereafter.  R.  L. 
c.  159,  SS  19  and  29.  The  decree  was  made 
December  5,  1910.  It  Is  apparent  that  a  case 
within  R.  L.  c.  178,  $  115,  was  before  the 
court  as  set  forth  in  the  decree,  and  the 
court  bad  the  power  to  affirm  the  rulings. 

[21  The  rulings  thus  affirmed  must  stand, 
^nie  appeal  does  not  bring  to  this  court  the 
correctness  of  such  rulings.     The  order  of 


affirmation  made  by  the  tHal  court  acting 
within  its  Jurisdiction  has  the  same  effect 
as  when  formerly  made  by  this  court  The 
party  who  by  exception,  appeal,  report  or 
reservation  seeks  to  have  the  action  of  the 
trial  court  modified  in  any  way  by  this 
court  by  his  default  loses  the  right  to  the 
Judgment  of  this  court ;  and  the  findings  and 
rulings  affirmed,  whether  right  or  wrong,  be- 
come the  law  of  the  case. 

It  becomes  necessary  to  see  what  It  was 
that  the  court  affirmed.  There  was  no  final 
decree  as  In  the  case  of  an  appeal  from  a 
final  decree.  The  case  being  reserved  under 
R.  h.  c.  159,  S  29,  the  trial  court  Instead  of 
entering  a  formal  decree,  ruled  substantially 
as  to  the  form  the  decree  should  take  and 
left  the  formal  entry  until  the  rescript  should 
come  from  this  court  This  Is  in  accordance 
with  the  usual  practice. 

In  the  present  case  the  court  made  27 
"findings  and  rulings"  of  fact  and  law.  In 
paragraph  24  is  the  following:  "I  find  that 
I  ought  not,  in  the  exercise  of  my  discretion, 
to  Issue  any  Injunction  as  prayed  for  in  this 
case."  This  is  in  legal  effect  a  ruling  that 
the  plaintiff  is  not  entitled  to  an  injunction. 
This  ruling  having  been  affirmed  by  the 
court  under  R.  L.  c.  173,  f  115,  for  reasons 
hereinbefore  stated  cannot  be  revised  by  this 
court,  but  must  stand  as  the  conclusive  dec- 
laration of  the  law  of  the  case.  And  under 
the  finding  of  the  court  that  the  plaintiff 
has  suffered  no  damages  there  is  no  occasion 
to  keep  the  bill  for  the  assessment  of  dam- 
ages. Under  these  circumstances  the  decree 
dismissing  the  bill  and  for  costs  should  be 
affirmed  with  the  costs  since  the  decree. 

2.  The  conclusion  which  we  have  reached 
as  to  the  final  decree  renders  it  unnecessary 
to  consider  at  length  the  questions  arising 
upon  the  defendants'  motion  for  the  dis- 
missal of  the  aiH>eal.  The  decree  denying 
the  motion  Is  affirmed. 

So  ordered. 


(M  Oh.  St.  tBS) 
WILLIAMS  &  THOMAS  CO.  t. 

PRESLO  et  al. 
(Supreme  Court  of  (Milo.    June  13,  1911.) 

(SyV-nbu*  hv  the  Court.) 

1.  STATtTTES  (§  82*)— Unifobmitt— Reguia- 
TioN  OF  Pboeebty  Rights— Rules  of  Evi- 
dence. 

The  provisions  of  the  Constitution  which 
require  that  laws  regulating  rights  in  property 
shall  operate  generally  and  equally  extetid  to 
statutes  which  prescrihe  the  presumptions  and 
rules  of  evidence  by  which  those  rights  are  en- 
forced. 

[Ed.   Note.— For   other   cases,   see    Statutes, 
Dec.  Dig.  i  82.»] 

2.  Statutes  (|  82*)— Rights  in  Pbopebty— 
Presumptions— DiscBiMTNATiON. 

The  act  of  April  30,  1908  (99  O.  h.  241), 
to  render  preBumptively  fraudvilent  sales  Id 
bulk  of  stocks  of  merchandise  unless  the  seller 
shall,  not  less  than  seven  days  before  the  trans- 
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fer,  file  with  the  pecopfler'  at  the  county  a  no- 
tice ot  bU  intention  to  make  such  aale,  iB  re- 
pugnant to  the  1st  article  of  the  Constitution, 
and  therefore  void.  Miller  v.  Crawford  et  al., 
70  Ohio  St.  207,  71  N.  B.  «31,  approved  and 
followed. 

[Eld.    Note.— For   other   cases,   see    Statutes, 
•Dec  Dig.  5  82,»] 

Error  to  Circuit  Court,  Mahoning  County. 

Action  by  tbe  Willlama  &  Tbomas  Company 
against  Mike  Preslo  and  otbera.  Judgment 
for  defendants  In  common  pleas  was  affirmed 
by  the  circuit  court,  and  plaintiff  brings  error. 
Affirmed. 

The  Williams  &  Thomas  Company  brought 
suit  In  the  court  of  common  pleas  to  set  aside 
a  sale  In  bulk  to  Preslo  of  a  stock  of  mer- 
chandise, and  to  subject  the  property  to  the 
payment  of  the  vendor's  creditors,  It  being  al- 
leged that  the  sale  was  made  to  hinder,  delay, 
and  defraud  creditors.  The  defendants  de- 
nied that  the  sale  was  fraudulent.  Upon  the 
trial  the  cause  was  submitted  on  the  follow- 
ing agreed  statement  of  facts:  "W.  T.  Wil- 
liams and  O.  T.  Williams  are  partners,  trad- 
ing under  the  firm  name  of  the  Williams  ft 
Thomas  Company,  and  are  creditors  of  Ange- 
lo  Spina  and  Tony  Spina,  partners,  formerly 
trading  under  tbe  firm  name  of  Tony  Spina  & 
Bro.  Company.  Angelo  Spina  and  Tony 
Spina,  trading  as  said  firm  sold  their  entire 
stock  of  groceries  In  bulk,  and  not  in  the  usu- 
al and  regular  course  of  business,  on  the  5th 
day  of  April,  A.  D.  1009,  to  Mike  Preslo.  No 
written  notice  of  such  intended  sale  was  filed, 
as  provided  by  section  6343,  Revised  Statutes 
of  Ohio,  by  Angelo  Spina  or  Tony  Spina,  or 
by  the  firm  of  Tony  Spina  &  Bro.  Company, 
with  the  county  recorder  of  Mahoning  county, 
Oblo,  the  county  in  which  said  stock  of  gro- 
ceries was  situated,  and  in  which  said  firm 
did  business.  That  said  sale  or  transfer  was 
not  made  under  tbe  direction  or  order  of  a 
court  of  competent  jurisdiction  or  by  an  exec- 
utor, administrator,  receiver,  assignee  for  the 
benefit  of  creditors,  or  other  officer  or  person, 
acting  In  tbe  regular  and  proper  discharge  of 
official  duty,  or  in  tbe  discharge  of  any  trust 
Imposed  ui>on  him  by  law.  Said  stock  of  gro- 
ceries are  not  exempt  from- execution." 

No  other  evidence  was  offeced  by  either 
party,  the  plaintiff  relying  on  the  presumption 
Intended  to  be  created  by  the  following  statu- 
tory provision  added  by  way  of  amendment 
to  sectlouB  6343  and  6344,  Revised  Statutes, 
AprU  80,  1908  (99  Ohio  Laws,  p.  241):  "Any 
Bale  or  transfer  of  any  portion  of  a  stock  of 
goods,  wares  or  merchandise  otherwise  than 
In  the  ordinary  course  of  trade  lu  the  regular 
and  usual  prosecution  of  the  seller's  or  trans- 
ferrer's business,  or  tbe  sale  or  transfer  of 
an  entire  stock  in  bulk  shall  be  presumed  to 
be  made  with  the  Intent  to  binder,  delay  or 
defraud  creditors  within  the  meaning  of  this 
section,  nnless  the  seller  or  transferrer  shall, 
liot  less  than  seven  (7)  days  previous  to  tbe 


traiisfer  Of  the  stock  of  goods  sold  of  Intend- 
ed to  be  sold,  and  the  payment  of  the  mon^ 
thereof,  cause  to  be  recorded  in  the  office  of 
the  county  recorder  of  the  county  in  which 
such  seller  or  transferrer  conducts  his  busi- 
ness, and  In  the  office  of  the  county  recorder 
of  the  county  or  counties  in  which  such  goods 
are  located,  a  notice  of  bis  Intention  to  make 
such  sale  or  transfer,  which  notice  shall  be  In 
writing,  describing  in  general  terms  tbe  prop- 
erty to  be  sold  and  all  conditions  of  such  sale 
and  the  parties  thereto ;  excepting,  however, 
that  no  such  presumption  shall  arise  because 
of  the  failure  to  record  notice  as  above  pro- 
vided in  the  case  of  any  sale  or  transfer 
made  under  the  direction  or  order  of  a  court 
of  competent  Jurisdiction,  or  by  an  executor, 
administrator,  guardian,  receiver,  assignee 
for  the  benefit  of  creditors  or  other  officer  or 
person  acting  in  the  regular  and  proper  dis- 
charge of  official  duty  or  in  the  discharge  of 
any  trust  imposed  upon  him  by  law,  nor  In 
the  case  of  any  sale  or  transfer  of  any  prop- 
erty exempt  from  execution." 

In  the  court  of  common  pleas  Judgment 
ivas  rendered  for  the  defendants,  and  that 
Judgment  was  affirmed  by  the  circuit  court 

McKalu  &  Ohl,  Thompson  &  Hlne,  and' 
Thomas  H.  Hogsett,  for" plaintiff  In  error. 
William  R.  Stewart,  for  defendants  in  error. 

SHAUCE,  J.  (after  stating  the  facts  as 
above).  The  courts  below  have  concluded 
that  the  statute,  upon  wblcb  tbe  plaintiff  re- 
lied to  relieve  it  from  tbe  burden  of  proving 
tbe  fraud  which  it  had  alleged,  is  uuconsti- 
tutional.  On  behalf  of  tbe  defendant  it  is  in- 
sisted that  that  Judgment  is  fully  sustained 
by  our  decision  in  Miller  v.  Crawford,  70 
Ohio  St  214,  71  N.  E.  631.  Counsel  for  tbe 
plaintiff  in  error  call  attention  to  manifest 
differences  between  this  statute  and  its  pred- 
ecessor, which  was  denounced  as  unconstitu- 
tional in  tbe  case  cited.  The  statute  de- 
nounced in  ttiat  case  apparently  gave  no  con- 
sideration either  to  tbe  nature  of  legislative 
power  or- to  the  limitations  which  are  placed 
upon  its  exercise.  In  that  case  it  was  point- 
ed out  that  in  view  of  tbe  intricate  provi- 
sions of  tbe  act  sales  in  compliance  with  it 
would.  In  many  cases,  be  entirely  Impractic- 
able, and  that  the  statute  in  effect  would 
amount  to  a  prohibition  of  such  sales.  The 
terms  of  the  present  statute  go  no  farther 
than  to  create  a  presumption  that  a  sale  in 
bulk,  without  giving  the  prescribed  notice.  Is 
fraudulent,  only  placing  upon  the  parties  to 
tbe  transaction  the  burden,  of  which  vendors 
and  purchasers  are  relieved  in  ail  other  cases, 
oC  proving  a  sale  free  from  fraud.  Tbe  stat- 
ute does  not  define  the  character  of  tbe  pre- 
sumptitn  intended  by  the  act,  whether  it 
shall  be  prima  fade  or  conclusive.  If  tbe  dif- 
ference is  material  in  the  present  Inquiry,  as 
counsel  seem  to  regard  it,  we  should,  in  def- 
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erence  to  the  familiar  doctrine  that  If  of 
two  permissible  interpretations  one  wonld 
render  a  statute  onconstitutlonal  and  the 
other  would  not  the  latter  should  be  adopted, 
accept  the  statement  of  plaintiffs'  counsel  as 
correctly  defining  the  character  and  scope  of 
the  presumption  intended:  "The  provisions 
of  section  6343,  Revised  Statutes,  that  cer- 
tain sales  'shall  be  presumed  to  be  made  with 
Intent  to  hinder,  delay  or  defraud  creditors,' 
unless  notice  is  filed  as  thereinafter  provid- 
ed, creates  a  rule  of  evidence.  It  renders 
admissible  the  fact  that  the  vendor  has  fail- 
ed to  file  notice  of  a  sale  out  of  the  ordinary 
course  of  business,  as  a  fact  from  which  the 
intent  of  the  parties  may  be  inferred,  and 
places  upon  the  defendant  the  burden  of  pro- 
ceedins  with  evidence  of  the  actual  intent 
after  proof  of  the  lack  of  notice  has  been  in- 
troduced." 

[1]  The  question  then  Is,  whether  the  guar- 
anties of  the  Constitution  respecting  the 
equal  rights  of  all  to  the  enjoyment  and  use 
of  property  Includes  or  excludes  the  rules  of 
evidence  and  the  presumptions  by  whose  ap- 
plication those  rights  are  practically  pre- 
served and  enforced.  This  question  is  quite 
apart  from  that  so  much  discussed  in  the 
briefs  and  cases  cited  respecting  the  power 
of  the  General  Assepibly  to  establish  rules 
of  evidence  by  statutes  of  general  and  equal 
operation.  It  would  seem  that  the  distinc- 
tion in  this  respect  upon  which  counsel  for 
plaintiff  insist  is  quite  Inconsistent  with  the 
nature  and  scope  of  these  constitutional  guar- 
anties as  they  are  set  forth  in  Miller  v. 
CJrawford.  Without  repetition  of  anything 
that  i«  there  said,  it  Is  quite  convenient  to 
quote  a  pertinent  statement  of  the  nature  of 
those  guaranties  from  a  writer  whose  views 
are  received  with  general  respect:  "If  the 
Legislature  should  undertake  to  provide  that 
persons  following  some  specified  lawful  trade 
or  employment,  should  not  have  capacity  to 
make  contracts,  or  to  receive  conveyances 
or  to  build  such  houses  as  others  were  al- 
lowed to  erect,  or  In  any  way  to  make  such 
use  of  their  property  as  was  permissible  to 
others,  it  can  scarcely  be  doubted  that  the 
act  would  transcend  the  due  bounds  of  legis- 
lative power,  even  though  no  express  consti- 
tutional provision  could  be  pointed  out  with 
which  it  would  come  In  conflict"  Cooley, 
Const.  Limitations. 

[21  Although  counsel  point  out  the  suggest- 
ed differences  between  the  provisions  of  the 
two  statutes,  they  do  not  inform  us  of  any 
difference  in  the  constitutional  view  between 
a  provision  that  a  sale  without  compliance 
with  the  statute  should  be  fraudulent  abso- 
lutely, and  one  which  upon  the  same  condi- 
tion shall  be  prima  facte  evidence  that  the 
sale  is  fraudulent,  thus  devolving  upon  the 
parties  In  the  limited  case  to  which  the  stat- 
nte  applies,  a  burden  for  the  protection  of 
their  property  rights  of  which  all  others  are 
relieved.  The  pertinent  effect  of  the  consti- 
tutional provisions  referred  to  Is  to  ordain 


equality  of  rights  In  property.  In  contem- 
plation of  this  act,  where  the  subject  of  the 
contract  of  sale  is  the  limited  property  de- 
scribed by  the  terms  of  the  act,  the  sale  Is  to 
be  presumed  to  be  fraudulent,  while  In  all 
other  cases  the  sale  Is  presumed  to  be  unaf- 
fected by  fraud.  Counsel  have  not  commu- ' 
nicated  to  us  any  view  upon  which  we  could 
sustain  the  proposition  that  laws  can  be 
equal  which  accord  to  one,  without  proof, 
rights  which  they  accord  to  others  only  upon 
proof. 

Not  placing  ultimate  reliance  upon  the 
suggested  differences  between  the  two  stat- 
utes, counsel  insist  that  there  Is  a  valid  basis 
for  discrimination  to  be  found  in  the  ease 
with  which  stocks  of  merchandise  may  be 
purchased  upon  credit  and  then  sold  and 
transferred  to  the  prejudice  of  the  original 
vendor.  Careful  attention  to  what  has  been 
said  upon  this  point  has  failed  to  develop  In 
our  minds  the  perception  of  any  difference 
In  this  respect  between  sales  where  the  sub- 
ject, upon  one  hand,  is  merchandise,  and  on 
the  other,  flocks,  herds,  or  machinery,  or  the 
capital  stock  ot  corporations,  or  any  others 
of  the  large  list  of  the  subjects  of  property. 
The  case  in  this  respect  does  not  differ  from 
Miller  V.  Crawford,  and  It  Is  not  deemed  nec- 
essary to  add  further  to  what  was  said  In 
that  caB& 

Finally,  we  are  admonished  that  acts  of 
the  General  Assembly  should  not  be  adjudg- 
ed unconstitutional  upon  doubtful  consldeia- 
tlons.  Not  since  State  ex  reL  Knisely  t. 
Jones  et  al.,  66  Ohio  St  458,  64  N.  B.  424,  90 
Am.  St  Rep.  692,  has  the  admonition  been 
urged  upon  our  attention  with  so  'much  elo- 
quence and  Impressiveness.  Since  the  begin- 
ning of  constitutional  government  according 
to  the  American  understanding  of  that 
phrase,  the  courts  have  so  admonished  them- 
selves, and  the  admonition  has  become  an 
established  role  of  interpretation.  It  was 
founded  upon  the  observation  that  members 
of  the  lawmaking  department  of  the  govern- 
ment take  the  same  oath  as  do  those  of  the 
judicial  department  to  heed  the  provisions  of 
the  Constitution,  and  the  further  observation 
that  they  were  mindful  of  their  oath.  The 
rule  continues  as  expressive  of  becoming  def- 
erence to  a  co-ordinate  department  of  the 
government.  But  nothing  would  be  more  fa- 
tal to  the  efficient  exercise  of  the  Jodlcial 
function  in  constitutional  government  than 
to  Invoke,  for  the  purpose  of  raising  doubts, 
a  rule  devised  for  solving  them.  In  that  re- 
spect It  Is  quite  like  the  familiar  rule  re-. 
specting  reasonable  doubts  as  a  test  of  the 
probative  effect  of  evidence  in  criminal  cases. 
He  has  been  an  inattentive  student  of  the 
history  of  the  state  who  thinks  that  public 
or  private  Injury  has  resulted  from  a  too  de- 
voted adherence  to  the  provisions  of  the  or- 
ganic law.  It  seems  to  us  that  this  act  very 
plainly  from  Its  nature  takes  Its  place  among 
the  enactments  which  constitute  the  promot- 
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ed  legislation  of  the  state  not  enggested  by 
comprebenslre  views  of  the  rights  and  Inter- 
ests of  all  the  i)eople,  but  furthered  by  those 
whb  desire  to  obtain  advantages  not  accord- 
ed by  the  general  law. 
Judgment  affirmed. 

SPEAK,  O.  J.,  and  DAVIS,  PRICE,  JOHN- 
SON,  and  DONAHUE  33.,  concur. 


(84  Oh.  St.  ZS») 

McCIjURB  ▼.  TERGUS. 

BIIXINGSIiBfl  V.  HOLE. 

(Supreme  Court  of  Ohio.     June  13,  1911.) 

(ByUaliut  hv  the  Court.} 
Appeal  and   Ebbob   (8  896*)— Pbocekdiwos 
TO    Tbansfbb   Cad8b>— Notice    of    Intkn- 

TIOH. 

Appeals  from  the  court  of  common  pleas 
to  the  drcuit  court  are  to  be  taken  as  proTlded 
for  In  sections  5227  and  5228,  Revised  Statutes, 
and  not  as  provided  in  section  6408  of  the  same 
statutes.  Layer,  Gdn.,  v.  Schaber,  Adm'r,  57 
Ohio  St.  234,  48  N.  B.  939,  approved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  396.*] 

Error  to  Circuit  Court,  Franklin  County. 

Error  to  Circuit  Court,  Darke  County. 

Actions  by  one  Fergus,  as  administrator  of 
Fannie  J.  Hanna,  against  one  McClure,  exec- 
utor of  Moses  Hanna,  and  by  one  Bllllngsley, 
as  guardian  of  Edward  Alexander,  a  weak- 
minded  and  improvident  person,  against  one 
Hole.  From  Judgments  dismissing  the  appeal 
of  the  defendant  In  the  first  case  and  of  the 
plaintiff  In  the  second  case,  from  the  court 
of  common  pleas  to  the  circuit  court,  the  ap- 
pellants, respectively,  bring  error.    Reversed. 

Pugh  &  Pugh,  William  T.  McClure,  George 
W.  Mannlx,  Jr.,  and  T.  A.  Bllllngsley,  for 
plaintiffs  In  error.  Arlington  G.  Harvey  and 
D.  W.  Bowman,  for  defendants  In  error. 

PRICE,  J.  While  the  main  question  of  law 
involved  Is  common  to  both  cases,  we  deem  It 
best  to  state  their  facts  separately. 

The  first  case  grows  out  of  an  action  com- 
menced In  the  court  of  common  pleas  of 
Franklin  county,  by  the  defendant  in  error 
Fergus  against  the  plaintiff  In  error  McClure. 
Fergus  sued  as  administrator  of  the  estate  of 
Fannie  J.  Hanna,  deceased,  and  his  cause  of 
action  was  against  McClure  as  executor  of 
the  will  and  trustee  of  Moses  Hanna.  - 

In  the  second  amended  petition  Fergus  al- 
leged that  fals  decedent  and  Moses  Hanna  In- 
termarried in  the  year  1869,  and  that  the 
estate  of  said  Moses  Hanna  consisted  of  per- 
sonal property  and  certain  described  real  es- 
tate; that  said  Fannie  J.  Hanna  was  adjudg- 
ed Insane  on  the  9tb  day  of  Jnne,  1897,  and 
that  she  remained  insane  until  her  death  in 
1904 ;  that  In  April,  1872,  her  husband,  with 
her  money,  purchased  the  real  estate  describ- 
ed in  the  petition,  but  took  the  title  thereto 


In  his  own  name,  and  thereafter  refused  to 
recognize  the  rights  of  said  wife.  Ibe  prayer 
of  the  petition  was  for  an  accounting  for  the 
money  so  invested  in  the  land,  as  between  the 
executor  of  the  will  of  Moses  Hanna  and  the 
said  administrator  of  Fannie  J.  Hanna,  the 
wife.  The  said  executor  answered,  and  ad- 
mitted the  alleged  marriage  and  the  subse- 
quent insanity  and  death  of  the  wife,  and 
the  purchase  of  the  real  estate,  but  denied 
the  other  averments  of  the  petition.  A  sec- 
ond defense  pleads  facts  to  operate  as  a  bar 
to  the  prosecution  of  the  action. 

The  case  was  tried  tO'  the  court,  who  found 
In  favor  of  the  plaintiff  Fergus ;  that  the  ex- 
ecutor of  the  husband,  Moses  Hanna,  should 
account  for  the  sum  of  $2,350,  also  for  rents 
collected  by  the  husband,  and  these  sums 
were  declared  a  lien  on  said  real  estate,  and 
other  equitable  relief  was  granted.  This  trial 
was  had  about  December  22,  1908,  and  Mc- 
Clure, as  executor  of  Moses  Hanna,  desiring 
to  appeal  from  the  decree  to  the  circuit  court, 
the  following  entry  was  placed  on  the  Journal 
of  the  court  on  the  24th  day  of  December,  1908. 
"It  appearing  to  the  court  that  written  notice 
has  been  given  according  to  law  by  William 
T.  McClure,  trustee,  etc.,  defendant  In  the 
above-entitled  cause,  of  his  intention  to  ap- 
peal from  the  decision  of  this  court  to  the 
drcuit  court  of  Franklin  county,  Ohio,  and 
that  the  defendant  has  given  bond  In  the  pro- 
bate conrt  of  Franklin  county,  as  trustee  of 
the  estate  of  Moses  Hanna,  deceased;  it  is 
therefore  ordered  by  the  court  that  no  appeal 
bond  be  required  of  the  said  defendant."  On 
the  11th  day  of  February,  1909,  the  clerk 
transmitted  transcript  of  docket  and  Journal 
entries  and  original  papers  to  the  circuit 
court.  On  February  15,  1909,  the  appellee 
(Fergus)  filed  the  following  motion:  "Now 
comes  the  plaintiff  and  moves  the  court  to 
dismiss  this  cause  on  appeal  for  the  reasons: 
First  The  appellant,  defendant  below,  did 
not  give  written  notice  of  his  intention  to  ap- 
peal said  cause  as  Is  required  by  law.  Sec- 
ond. Said  appeal  has  not  been  perfected  as 
required  by  law."  This  motion  was  heard 
in  the  circuit  court,  and  it  decided  that  the 
second  ground  of  the  motion  was  not  well 
taken,  but  sustained  the  motion  on  the  first 
ground — that  appellant  did  not  give  written 
notice  of  his  Intention  to  appeal  said  cause  as 
Is  required  by  law.  Having  so  found,  the  ap- 
peal was  dismissed.  The  decision  sustaining 
said  first  ground  of  the  motion  is  brought 
here  for  review. 

From  the  character  of  the  briefs,  we  are  of 
opinion  that  the  lower  court  confused  several 
provisions  of  the  statute  respecting  appeals, 
and  In  passing  from  one  provision  to  another, 
came  to  a  conclusion  which  would  render  the 
practice  uncertain  to  a  very  embarrassing  de^ 
gree. 

The  appeal  was  taken  from  a  decree  made 
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fat  Dec«nber,  1006,  and  no  question  la  or  can 
be  made  that  a  right  of  appeal  existed,  If 
properly  exercised.  The  action  was  equitable 
In  character  and  was  triable  by  the  conrt. 
This  right  of  appeal  is  glren  by  section  B226, 
Revised  Statutes  of  1008,  which  has  been  In 
force  for  many  years.  Section  6227  has  not 
been  so  fortunate,  and  has  suffered  several 
alterations,  but  when  the  appeal  In  question 
was  attempted,  It  read  as  follows:  "A  party 
desiring  to  appeal  hla  cause  to  the  circuit 
court  shall,  within  thirty  days  after  the  judg- 
ment or  order  Is  entered  on  the  journal  of 
the  court,  give  an  undertaking  with  sufflclent 
surety  to  be  approved  by  the  clerk  of  the 
court  or  a  judge  thereof  as  hereinafter  pro- 
vided, and  in  snch  amount  as  Is  required  or 
fixed  by  the  provisions  of  section  6230,  Revls- 
ed  Statutes  of  Ohio." 

Section  6228,  Revised  Statutes,  provides 
that  "a  party  In  any  trust  capacity,  or  a 
county  treasurer  In  his  official  capacity,  who 
has  given  bond  In  this  state  with  soreties 
according  to  law,  shall  not  be  required  to 
give  bond  and  security  to  perfect  an  appeal. 

•  •  •»  The  balance  of  the  section  pre- 
scribes the  duty  of  the  clerk  ot  the  court  to 
make  transcript  and  traasmit  the  same  with 
the  pleadings  and  otlier  papers  to  the  circuit 
court 

The  above  sections  as  quoted  were  In  oper- 
ation when  the  appeal  was  taken  in  the  pres- 
ent case,  and  McClure,  as  executor,  having 
appealed  in  his  trust  capacity,  of  which  there 
is  no  doubt,  was  not  required  to  give  bond, 
and  to  perfect  the  appeal  it  remained  for  the 
derk  to  make  and  ti'ansmlt  a  ti'anscript  and 
original  papers,  which  was  done  to  the  satis- 
faction of  the  circuit  court  Therefore  we 
have  a  plain  and  simple  method  ot  appeal 
from  the  common  pleas  to  the  circuit  court, 
whldi  has  been  followed  in  this  case.  The 
common  pleas,  for  some  reason,  went  beyond 
the  requirement  of  section  6227,  supra,  and 
stated  In  the  Journal  entry  that  It  appeared 
"that  written  notice  has  been  given  according 
to    law    by    William    I.    McClure^   trustee, 

*  *  *  of  his  intention  to  appeal  from  the 
decision  of  tlila  court"  etc  No  such  notice 
was  required  by  section  6227  as  it  wag  in 
force  at  the  time  appeal  was  attempted,  and 
that  part  of  the  entry  was  superfluous. 

A  quotation  is  made  from  the  opinion  of 
the' circuit  court  which  Indicates  that  it  was 
of  opinion  that,  as  section  6227  did  not  re- 
quire notice  where  appeal  was  desired  by  one 
acting  In  a  trust  capacity,  some  other  statute 
should  come  to  the  rescue  as  to  giving  notice, 
and  section  6408,  Revised  Statutes,  was  se- 
lected for  that  purpose.  This  section  is  one 
of  the  general  provisions  regulating  probate 
practice,  and  when  read  in  connection  with 
the  preceding  section,  contains  no  provision 
Intended  to  modify  or  control  sections  6227 
and  6228.  This  seems  to  be  the  view  enter- 
tained in  Layer,  Guardian,  v.  Schaber,  Adm'r, 
67  Ohio  St  234,  48  N.  E>.  039.    At  the  time 


the  appeal  was  taken  in  that  case,  section 
5227  required  notice  of  an  intention  to  appeal 
to  be  entered  on  the  records  within  three 
days  after  the  jodgmoit  or  order  is  entered 
on  the  Journal.  Such  notice  was  net  required 
in  the  Instant  case,  but  this  court  in  above 
report  decided  that  "appeals  from  the  court 
of  common  pleas  to  the  drcolt  court  are  to  be 
taken  as  provided  for  In  sections  6227  and 
5228,  Revised  Statutes,  as  to  notice  of  appeal 
and  not  as  provided  in  section  6408  of  said 
statutes." 

Browne,  Assignee,  ▼.  Wallace,  66  Ohio  St 
57,  63  N.  B.  688,  has  been  cited  to  sustain  the 
judgment  of  dlBmlssal,  but  the  syllabus  must 
be  read  with  the  facts  In  view.  It  was  a  case 
beginning  in  the  insolvency  court  of  Hamil- 
ton county,  and  therefore  an  appeal  from  its 
judgment  would  be  governed  by  section  6408, 
Revised  Statutes,  and  the  doctrine  of  the  syl- 
labus relates  to  cases  in  which  an  appeal  is 
desired  from  the  probate  or  Insolvency  court 
to  the  court  of  common  pleas.  In  the  body  of 
the  opinion  it  is  said:  "This  section  does 
not  provide  that  the  notice  may  be  entered 
in  the  first  Instance  In  the  records,  as  in  ap- 
peals from  the  court  of  common  pleas  to  the 
circuit  court     Revised  Statutes,  {  5227." 

Having  a  plain  road  for  appeal  frem  the 
court  of  common  ideas  to  the  drcnit  court 
provided  by  sections  5227  and  6228,  Revised 
Statutes,  there  is  no  reason  for  complicating 
the  remedy  by  adopting  section  6408,  and  la- 
boring to  utilize  all  of  them  under  a  pretext 
of  harmonizing  their  varioos  provisions. 

The  circuit  court  erred  In  dismissing  the 
appeal,  for  which  err<»r  its  judgment  is  re- 
versed, and  the  cause  Is  remanded  to  the  cir- 
cuit court  for  further  proceedings  according 
to  law. 

Judgment  reversed. 

TIm  record  in  the  second  case  discloses 
that  BllUngsley,  as  guardian  of  £>lward 
Alexander,  a  weak-minded  and  improvident 
person,  commenced  an  action  in  the  court  of 
common  pleas  of  Darke  county,  in  March, 
1009,  against  defendant  in  error,  in  which 
the  guardian  prayed  for  the  rescission  and 
cancellation  of  a  certain  deed  previously  ex- 
ecuted and  delivered  by  the  ward  to  the  de- 
fendant In  error.  This  petition  was  amended 
in  May  of  the  same  year.  On  Issues  Joined, 
the  case  was  tried  before  the  court  of  com- 
mon pleas  and  the  court  found  against  the 
plaintiff  and  dlauissed  his  petition.  Follow- 
ing the  judgment  and  as  part  of  the  entry  la 
the  following:  "And  now  comes  the  plain- 
tiff and  gives  notice  of  his  intention  as  such 
guardian  to  appeal  this  cause  to  the  circuit 
court  of  Darke  county,  Ohio,  and  the  said  T. 
A.  Billlngsley  having  as  such  guardian  given 
bond  in  this  state  according  to  law,  and  that 
this  ai^eal  is  in  the  interest  of  th«  trust  no 
appeal  lM>nd  is  required."  Transcript  and 
original  papers  were  duly  filed  in  the  appel- 
late court  At  the  time  this  appeal  was  at- 
tempted, sections  5227  and  6228  were  worded 
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as  quoted  in  the  opinion  In  the  preceding 
case,  and  ae  now  found  in  the  Bevised  Stat- 
ntes.  No  notice  of  an  Intention  to  appeal 
was  required  by  either  section.  The  action 
was  of  an  equitable  character  and  no  doubt 
Is  expressed  by  counsel  about  It  being  an  ap- 
pealable case. 

But  the  circuit  court  and  counsel  for  de- 
fendant In  error  became  possessed  of  the 
view  that,  as  section  5227,  as  It  then  stood, 
did  not  require  notice  of  Intention  to  appeal 
to  be  given,  it  was  proper  practice  to  find 
some  other  section  of  the  statute  which  did 
require  notice  of  such  intention  to  be  given, 
and  the  search  resulted  in  adopting  section 
&108,  Revised  Statutes,  and,  on  motion  for 
that  purpose,  the  circuit  court  dismissed  the 
appeal. 

What  we  have  said  In  the  preceding  case 
controls  the  disposition  of  this  proceeding, 
and  need  not  be  repeated  here. 

The  circuit  court  erred  in  dismissing  the 
appeal,  and  Its  judgment  is  reversed,  and  the 
cause  Is  remanded  for  further  proceedings 
according  to  law.    Judgment  reversed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
JOHNSON,  and  DONAHUE,  JJ.,  concur, 

(M  Ob.  St.  «n> 

MICHAEI/  V.  AMBRIOAN  NAT.  BANK  et  al. 
(Supreme  Court  of  Ohio.    June  80,  1911.) 

(Byaahua  ty  the  Court.) 

1.  JVDOlfBHT    (S    406*)— liqUITABUE    BCLOV— 

Obookdb. 

Where  a  cause  has  proceeded  to  trial  and 
final  judgment,  a  court  ot^equity  will  not  vacate 
or  open  up  the  Judgment  and  grant  a  new  trial 
of  the  same  issue  determined  in  the  former  hear- 
ing, in  the  absence  of  fraud  or  undue  advantage 
by  the  prevailiog  party. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  M  788,  767;  Dec.  Dig.  {  405.*] 

2.  Judgment   (8  443*)— Equitable  Relidi— 
Gboundb. 

The  fraud  or  undue  advantage  for  which 
a  court  of  equity  will  set  aside  a  judgment  or 
decree  must  consist  of  extrinsic  acts  outside  of 
and  collateral  to  the  matter  actually  tried  by  the 
first  court,  and  not  related  to  the  matter  con- 
cerning which  the  judgment  or  decree  was  ren- 
dered. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  Si  836-83S;  Dec.  Dig.  (  443.*] 

(Additional  SylbHv  by  Editorial  Staff.) 

9.  JuDOMrnr  (I  407*)— Equitable  Rbuef— 

Cumulative  Beukdt. 

Where  a  judgment  is  attacked  for  fraud, 
the  statutory  remedy  provided  by  Rev.  St.  1908 
f{  5300,  53.54,  autboricing  the  vacation  of  a 
judgment  after  the  term  at  which  it  was  ren- 
dered, is  not  exclusive  of  the  remedy  in  equity, 
but  cumulative. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  §§  768-774;  Dec.  Dig.  f  407.*1 

Error  to  Circtilt  Court,  Allen  County. 

Action  by  Natban  L.  Michael  against  the 
American  National  Bank  of  Lima,  Ohio,  and 
another.     From  a  judgment  of  the  circuit' 


court  affirming  a  judgment  of  the  common 
pleas  court  sustaining  a  demurrer  to  the  pe- 
tition and  dismissing  the  petition,  plaintiff 
brings  error.    Affirmed. 

The  amended  petition  of  the  plaintiff  in 
the  court  of  common  pleas  In  this  cause  is  as 
follows: 

"Now  comes  the  plaintiff,  and  for  his  cause 
of  action  avers: 

"That  the  defendant  the  American  Nation- 
al Bank  of  Lima,  Ohio,  is  a  corporation,  du- 
ly organized  under  the  laws  of  the  United 
States  of  America,  and,  on  the  24th  day  of 
December,  1898,  It  was  engaged  In  the  busi- 
ness of  conducting  a  bank,  under  the  nation- 
al banking  laws  of  the  United  States  of 
America,  at  the  city  of  Lima,  in  the  county 
of  Allen  and  state  of  Oblo. 

"That  at  said  date  of  December  24,  1898, 
Joseph  Goldsmith  was  president,  this  i^aln- 
tlff,  Nathan  L.  Michael,  was  vice  ];u*esldent, 
and  Gus  Kalb  waa  the  cashier  of  said  bank, 
and  said  cashier  at  the  cloee  of  business  on 
said  24tb  day  of  December,  1808,  had  In  his 
custody,  of  the  moneys  deposited  in  said 
bank,  and  for  which  said  bank  was  respon- 
sible as  custodian  aforesaid,  the  sum  of  eigh- 
teen thousand  two  hundred  fifty-three  and 
»»/ioo  (*18,253.72)  doUars. 

"That  at  the  close  of  business  on  the  said 
24th  day  of  December,  1898,  said  sum  of 
eighteen  thousand  two  hundred  fifty-three 
and  'Vi«o  ($18,253.72)  dollars  was  deposited 
and  locked  in  a  safe  Inside  of  the  vault  in 
the  room  where  defendant  conducted  its 
banking  business,  and  said  vault  was  provid- 
ed with  an  outer  steel  door  three  inches  In 
thickness,  with  a  combination  lock  to  which 
was  attached  a.  time  lock.  And  said  time 
lock  was  properly  wound  and  set,  and.  said 
vault  door  closed  and  bolted,  and  the  combi- 
nation thereon  was  distributed,  and  said  ap- 
pliances for  the  safe-keeping  of  said  money 
were  properly  used,  and  said  vault  door  se- 
curely locked  by  the  cashier,  Ous  Kalb. 

"That  on  the  26th  day  of  August,  1890; 
the  defendant  the  American  National  Bank 
of  Lima,  Ohio,  filed  its  petition  in  the  court 
of  common  pleas  of  Allen  county,  Ohio,  la 
case  No.  10,060  of  said  court,  making  Ous 
Kalb  and  this  plaintiff  defendants  in  an  ac- 
tion for  money  had  and  received,  and  pray- 
ing for  a  Judgment  against  said  Gus  Kalb 
and  this  plaintiff  for  the  said  sum  of  eigh- 
teen thousand  two  hundred  fifty-three  and 
T*/ioo  ($18,253.72)  dollars,  with  interest  from 
the  27th  day  of  December,  1898;  that  there- 
after, to  wit,  on  December  4,  1899,  this 
plaintiff  filed  his  amended  separate  answer 
In  which  he  averred  as-  a  defense  that  be- 
tween the  dates  of  December  24  and  Decem- 
ber 27,  1896,  the  vaults  of  said  the  American 
National  Bank  of  Lima,  Ohio,  were  entered 
and  robbed,  and  the  said  sum  of  eighteen 
thousand  two  hundred  fifty-three  and  ''*/xo» 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig-  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 


Digitized  by 


Google 


906 


95  NORTHEASTERN  REPORTER 


(Ohio 


($1^,253.72)  dollars  was  stolen  and  carried 
away  by  some  person  or  persons  unknown  to 
Nathan  L.  Michael,  one  of  the  defendants  In 
said  cause  No.  10,060,  and  without  bis  neg- 
lect or  default 

"That  thereafter  on  the  4tb  day  of  Decem- 
bex,  1899,  the  said  the  American  National 
Bank  of  Lima,  Ohio,  plaintUT  in  said  cause 
No.  10,050,  filed  its  reply  to  the  amended 
answer  of  Nathan  L.  Michael  in  said  cause, 
and  denied  the  allegations  of  the  amended 
answer  of  Nathan  L.  Michael  filed  In  said 
cause  No.  10,060. 

"That  said  averment  of  plaintiff  in  bis  an- 
swer, as  defendant  in  said  cause  No.  10,050 
and  the  denial  of  said  averment  by  the  Amer- 
ican National  Bank  of  Lima,  Ohio,  as  plain- 
tiff In  said  cause,  made  up  a  material  issue 
of  fact,  and  tbat  said  cause  was  tried  to  a 
Jury  on  the  issue  thus  made  up;  and  on  De- 
cember 12,  1899,  said  jury  roidered  a  ver- 
dict on  behalf  of  the  defendant  the  American 
National  Bank  of  Lima,  Ohio,  as  plaintiff  in 
said  action,  against  the  defendants  Gus  Kalb 
and  Nathan  L.  Michael,  in  the  sum  of  nine- 
teen thousand  sixty-nine  and  Vioo  ($19,069.- 
04)  dollars. 

"Tbat  within  three  days  after  the  rendi- 
tion of  said  verdict,  each  of  said  defendants 
filed  his  separate  motion  for  a  new  trial, 
which  was  overruled  by  the  court  of  common 
pleas,  and  a  bill  of  exceptions  was  prepared, 
allowed,  signed,  sealed  and  made  a  part  of 
the  record  in  said  cause,  but  not  spread  upon 
the  journal;  and  each  of  said  defendants 
thereafter  filed  his  petition  in  error  in  the 
circuit  court  of  Allen  county,  Ohio,  praying 
for  the  setting  aside  of  said  verdict  and  for 
a  new  trial,  but  the  Judgment  of  the  court  of 
common  pleas  was  duly  affirmed. 

"That  thereafter  each  of  said  defendants, 
within  the  time  allowed  by  law,  prosecuted 
error  in  the  Supreme  Court  of  Ohio,  to  the 
afiirmance  of  said  judgment  by  the  circuit 
court  of  Allen  county,  Ohio,  and  said  cause 
was  fully  reviewed  by  the  Supreme  Court  of 
Ohio,  and  by  it,  the  said  judgments  of  the 
lower  courts  were  aflSrmed  and  a  mandate 
was  directed  and  issued  on  October  23,  1901, 
to  the  clerk  of  the  court  of  common  pleas  for 
Allen  county,  Ohio,  commanding  him  to  car- 
ry into  effect  the  judgment  and  orders  of 
said  court  of  common  pleaa 

"Tbat  by  reason  thereof,  on  the  25th  day 
of  October,  1901,  this  plaintiff,  as  a  defendant 
in  said  cause  No.  10,050  aforesaid,  was  com- 
pelled to  pay  to  the  defendant,  the  American 
National  Bank  of  Lima,  Ohio,  as  plaintiff  In 
said  cause,  and  did  pay  to  the  clerk  of  the 
courts  for  Allen  county,  Ohio  the  one-lialf  (%) 
of  said  judgment,  interest  and  costs,  amount- 
ing to  the  sum  of  ten  thousand  eight  hundred 
eighty-six  and  t«/ioo  ($10,886.74)  dollars. 

"That  the  defendant  Gus  Kalb  was  a  co- 
defendant  of  this  plaintiff  in  said  cause  No. 
10,050  of  the  Alien  county  common  pleas 
court.  In  which  cause  the  American  National 


Bank  of  Lima,  Ohio,  recovered  the  verdict 
and  judgment  heretofore  mentioned;  tbat 
the  consent  of  said  Gus  Kalb  to  be  joined  as 
plaintiff  herein  cannot  be  obtained,  and  that 
by  reason  thereof,  the  said  Gns  Kalb  is  made 
a  defendant  in  this  action. 

"That  between  the  date  of  dosing  and 
locking  said  vault  on  the  24th  day  of  Decem- 
ber, 1898,  aforesaid,  and  the  27th  day  of  De- 
cember, 1898,  the  aforementioned  appliances 
for  the  safe-keeping  of  said  sum  of  eighteen 
thousand  two  hundred  fifty-three  and  ''*/ii,a 
($18,253.72)  dollars  were  tampered  with  and 
rendered  useless  by  a  thief  in  the  person  of 
one  at  the  time  of  action  heretofore  mention- 
ed and  for  a  long  time  thereafter  unknown 
to  this  plaintiff, '  and  said  sum  was  taken, 
stolen  and  carried  away  by  said  thief,  whom 
the  plaintiff  avers  to  be  one  Elijah  Bowsher. 

"Tbat  the  plaintiff  at  the  time  of  said  ac- 
tion in  cause  No.  10,050  aforesaid  had  no 
knowledge  and  no  means  of  knowing  the  con- 
nection of  Elijah  Bowsher  with  the  theft 
from  said  bank  of  said  sum  of  eighteen 
thousand  two  hundred  fifty-three  and  t*/ioo 
($18,253.72)  dollars,  and  tbat  he  had  no 
knowledge  of  tbe  same  until  the  fall  of  the 
year  1906. 

"That  said  Elijah  Bowsher  at  the  Septem- 
ber term  of  the  conrt  of  common  pleas  for 
Allen  county,  Ohio,  in  the  year  of  1005,  was 
Indicted  by  the  grand  Jury  of  said  county  for 
the  larceny  of  said  sum  of  eighteen  thousand 
two  hundred  fifty-three  and  '»/ioo  ($184253.- 
72)  dollars  of  the  moneys  and  property  of  the 
American  National  Bank  of  Lima,  Ohio,  so 
by  bim  stolen  and  carried  away,  and  was 
convicted  and  sentenced  for  said  crime  to  tbe 
Ohio  penitentiary  for  a  period  of  seven  years. 

"Plalntlfr  further  avers  that  owing  to  the 
lapse  of  time  between  tbe  time  of  the  trial. of 
said  action  in  said  cause  No.  10,050,  and  the 
time  of  tbe  discovery  and  disclosure  of  the 
fact  that  tbe  theft  heretofore  referred  to  was 
committed  by  said  Elijah  Bowsher,  plaintiff 
is  without  adequate  remedy  at  law. 

"Wherefore,  plaintiff  prays  tbat  said  ver- 
dict in  said  cause  No.  10,050  of  Allen  county, 
Ohio,  common  pleas  court,  entitled  the  Amer- 
ican National  Bank  of  Lima,  Ohio,  Plaintiff. 
V.  Gns  Kalb  and  Nathan  L.  Michael,  Defend- 
ants, may  be  set  aside  and  a  new  trial  of 
said  cause  awarded;  and  that  plaintiff  may 
have  any  other  and  further  orders  necessary 
to  have  adequate  relief  in  equity." 

A  demurrer  was  filed  by  tbe  defendants  to 
this  amended  petition,  which  was  sustained 
by  the  common  pleas  court,  and  the  plaintiff 
not  desiring  to  plead  further.  Judgment  was 
entered  dismissing  the  petition  at  the  costs 
of  the  plaintiff.  On  error  proceedings  in  tbe 
circuit  court  of  Allen  county  this  judgment 
was  affirmed,  and  tbe  action  here  is  to  re- 
verse tbe  Judgments  of  the  courts  below. 

HalfhiU,  Quail  &,  Kirk,  for  plahitiff  in  er- 
ror. Ricble  &  Richie,  for  defendants  in  er- 
roi; 
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JOHNSON,  J.  (after  stating  the  facts  as 
above).  It  will  be  observed  that  the  amended 
petition  specifically  avers  that  "owing  to 
lapse  of  time  between  the  time  of  the  trial 
of  said  action  in  cause  No.  10,050  and  the 
time  of  the  discovery  and  disclosure  of  the 
fact  that  the  theft  heretofore  referred  to  was 
committed  by  said  Elijah  Bowsher,  plaintiff 
is  without  adequate  remedy  at  law."  It  is 
conceded  that  there  is  no  statutory  -authori- 
ty for  the  relief  prayed  for.  Proceedings  un- 
der sections  5309  and  5354,  Revised  Statutes, 
to  open  up  and  vacate  a  Judgment  after  the 
term  at  which  It  was  made  must  be  com- 
menced within  times  shorter  than  the  time 
which  elapsed  In  this  case.  Therefore  the 
question  presented  here  is  whether  the 
amended  petition  states  a  case  which  war- 
rants the  exercise  of  the  equitable  Jurisdic- 
tion of  the  court 

[3]  Where  a  Judgment  Is  attacked  for 
fraud  the  statutory  remedy  is  not  exclusive, 
but  cumulative.  This  principle  is  well  set- 
tled in  Ohio.  liong  v.  Mulford.  17  Ohio  St 
485,  93  Am.  Dec.  638;  Coates  v.  Bank,  23 
Ohio  St  416;  Darst  v.  Phillips,  41  Ohio  St 
514.  The  syllabus  in  Darst  v.  Phillips  is  as 
follows:  "The  special  proceeding  provided  by 
section  6354,  Revised  Statutes,  authorizing 
courts  to  vacate  their  own  Judgments  render- 
ed at  a  previous  term,  for  fraud  practiced  by 
the  successful  party  is  a  cumulative  remedy 
and  does  not  exclude  or  limit  the  right  of  a 
party  by  original  action  to  impeach  a  Judg- 
ment or  enjoin  its  collection  for  such  fraud." 
It  would  seem  to  follow  that  where  a  proper 
case  is  stated  in  a  petition  calling  for  the  ex- 
ercise of  the  equitable  powers  pf  the  court 
to  set  aside  a  Judgment  for  fraud,  the  stat- 
ute would  not  begin  to  nm  until  the  discovery 
of  the  fraud. 

[21  But  the  acts  of  fraud  which  confer  Ju- 
risdiction are  such  as  are  extrinsic  and  out- 
side of  the  matter  directly  tried  and  deter- 
mined, and  do  not  relate  to  the  matter  on 
which  the  Judgment  was  rendered.  This  was 
the  contention  in  each  of  the  three  Ohio  cases 
cited  above.  The  fraud  related  to  the  man- 
ner of  acquiring  Jurisdiction  In  the  original 
cases,  and  amounted  to  a  fraud  on  the  court 
as  weH  as  on  the  party.  In  Darst  v.  Phillips, 
supra,  the  Judgment  had  been  entered  on  a 
promissory  note  with  warrant  of  attorney  at- 
tached. There  was  no  service  of  process. 
The  note  had  actually  been  paid,  and  the  court 
say:  "The  fraud  charged  was  one  upon  the 
court  as  well  as  upon  the  Judgment  defend- 
ants. •  •  •  The  payment  of  the  debt  re- 
voked the  power  and  left  the  cognovit  with- 
out any  support,  and  there  was  no  Jurisdlc- 
tfon  actually  acquired." 

In  United  States  v.  Throckmorton,  98  U.  S. 
68,  25  L.  Ed.  93,  the  court  say:  "The  acts  for 
which  a  court  of  equity  will  on  account  of  a 
fraud  set  aside  or  annul  a  Judgment  or  de- 
cree, between  the  same  parties,  rendered  by 
a  court  of  competent  Jurisdiction,  have  rda- 
tlon  to  frauds,  extrinsic  and  collateral,  to 


the  matter  tried  by  the  first  court,  and  not  to 
a  fraud  in  the  matter  on  whldi  the  decree 
was  rendered."  And  Mr.  Chief  Justice  Shaw, 
in  Greene  v.  Greene,  2  Gray,  361,  61  Am.  Dec. 
454,  says:  "But  where  the  same  matter  has 
been  actually  tried  or  so  put  in  issue  that  it 
might  have  been  tried,  proof  of  fraud  is  not 
again  admissible."  In  Dringer  v.  Receiver, 
42  N.  J.  Eq.  573,  8  Atl.  811,  the  court  say: 
."He  (the  defendant)  may  sue  out  a  writ  of 
error,  apply  for  a  new  trial,  or  rehearing,  or 
take  an  appeal,  but  he  cannot  maintain  a  bill 
in  equity  or  retry  the  case  on  its  merits  or  any 
of  the  questions  settled  by  the  Judgment." 
Other  cases  in  which  these  principles  are.  de- 
clared and  enforced  are  Pico  v.  Cohn,  91  Oal. 
129,  26  Pac.  970,  27  Pac.  53Y,  IS  L.  R.  A.  836, 
25  Am.  St  Rep.  159;  Hilton  v.  Guyott  (C.  C.) 
42  Fed.  252;  United  States  v.  Hancock  (0.  C.) 
30  Fed.  858;  Gray  v.  Barton,  62  Mich.  186, 
28  N.  W.  813. 

[1]  When  tested  by  well-settled  rules,  does 
the  amended  petition  in  this  case  state  facts 
on  which  the  court  would  be  warranted  in 
granting  rdief  7  It  sets  out  that  in  the  origi- 
nal action  against  Michael  by  the  bank,  he 
(Michael)  filed  an  answer  in  which  he  averred 
as  a  defense  that  between  December  24, 1898, 
and  December  27,  1898,  the  vaults  of  the 
bank  were  entered  and  robbed  by  persons  un- 
known to  him  and  without  his  fault.  He 
avers  that  the  bank  filed  a  reply  denying  said 
allegations,  and  that  the  issue  thus  made  was 
tried  to  the  court  and  Jury.  In  the  amended 
petition  in  the  present  case,  Michael  sets  up 
the  same  facts,  and  in  addition  avers  that  he 
now  knows  the  name  of  the  person  who  rob- 
bed the  bank.  The  amended  petition  herein 
contains  no  allegation  of  fraud  in  the  origi- 
nal action  on  the  part  of  the  bank  or  of  any 
one.  It  is  not  claimed  that  the  bank  perpe- 
trated any  fraud  at  any  time  on  the  court  or 
on  the  defendants,  nor  that  the  verdict  in  that 
case,  was  the  result  of  fraud.  There  is  no 
averment  that  there  was  any  false  testimony 
Introduced  by  the  bank.  The  newly  discov- 
ered evidence  set  out  in  the  amended  peti- 
tion is  merely  cumulative. 

If  evidence  was  offered  on  the  trial  of  the 
original  action  in  support  of  the  defense  set 
up,  it  must  have  been  to  the  effect  that  the 
bank  had  been  robbed,  and  the  additional  ev- 
idence now  tendered  is  to  the  same  claim  and 
that  the  name  and  identity  of  the  robber  is 
now  known.  There  is  no  allegation  in  this 
amended  petition  from  which  any  inference 
can  be  drawn  other  than  that  the  original 
action  was  fully  and  fairly  tried  without  im- 
proper conduct  by  any  one  of  the  parties. 
Counsel  for  plaintlfr  state  in  their  brief  that 
they  have  been  unable  to  furnish  a  precedent 
for  the  decree  prayed  for  in  their  petition, 
but  they  insist  that  the  facts  set  out  present 
a  case  which  calls  for  the  assertion  of  the 
equitable  power  of  the  court  without  refer- 
ence to  any  prior  fixed  rule. 

They  cite  authorities  in  which  the  Inherent 
power  of  the  court  to  grant  relief  demanded 
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by  good  conscience  Is  stated  and  apbeld. 
But  those  authorities  and  the  reasons  upon 
which  they  are  based  have  no  application 
to  a  proceeding  in  which  the  rights  of  the 
parties  have  been  submitted  to  a  court  and 
Jury  under  rules  securing  to  each  a  full  and 
fair  hearing,  and  in  which  there  was  no  sug- 
gestlon  or  claim  of  fraud  or  Improper  con- 
duct 

It  is  insisted  that  this  case  presents  a 
great  liardship,  and  that  in  the  result  of  the 
original  action  injustice  was  done  the  de- 
fendanta  That  may  be  true.  Courts  at 
their  best  can  only  approximate  exact  Jus- 
tice. Where  such  hardships  and  imperfec- 
tions seem  to  be  apparent,  courts  would 
gladly  redress  them  if  a  rule  could  be  con- 
trived that  would  remedy  the  evil  without 
producing  worse  conditions.  The  miscliief 
of  endless  litigation  in  which  nothing  is 
finally  determined  is  a  thing  more  to  be 
dreaded  than  an  occasional  miscarriage  of 
Justice.  If  by  allegation  in  a  bill  in  equity, 
that  false  testimony  had  been  given,  or  forg- 
ed documents  Introduced  or  new  evidence 
discovered,  controversies  which  bad  been  reg- 
ularly adjudicated  could  be  opened  up,  there 
could  be  no  assurance  of  the  conclusive  ef- 
fect of  final  Judgments. 

In  the  case  retired  to  in  the  amended  pe- 
tition, the  defendants  Michael  and  Kalb  filed 
their  answers  setting  up  what  they  claimed 
and  believed  to  be  the  truth.  The  trial  of 
that  case  was  their  opportunity  for  making 
the  truth  appear.  Unfortunately  they  failed 
(not  by  perjured  testimony,  or  unfair  prac- 
tices by  their  opponents),  and  in  the  review- 
ing courts  they  were  not  able  to  show  that 
injustice  had  beta  done  them,  or  that  there 
was  any  error  in  the  proceeding. 

Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SCHAUCHS, 
FRICB.  and  DONAHUE!,  33.,  concur. 

(84  Oh.  St  360) 

riSHBB  T.  STATE. 
(Snpxeme  Court  of  Ohio.     June  30,  Idll.) 

(Byllalmi  ty  the  Court.) 

1.  Infawts  (!  20*)— Cbiminai,  Law  (J  252*)— 

CONTKIBUTlIfO  ■   TO      DKLINQUKKCT      OF      IN- 
FAWTS— UUPLICITT  IW  AFFIDAVIT. 

An  affidavit  charging  that  F.,  on  or  about 
the  1st  day  of  March,  1909,  and  at  divers  other 
I  days  and  times  between  that  date  and  the  Ist 
day  of  April,  1910,  did  unlawfully  aid,  abet,  in- 
duce, cause,  encourage,  and  contribute  to  the  de- 
linquency of  Ik  S.,  a  female  minor  child,  and 
further  stating  the  acts,  means,  and  methods  by 
which  h«  contributed  to  such  delinquency,  states 
an  offense  under  the  provisions  of  section  1654, 
General  Code,  and  is  not  bad  for  duplicity. 

gSd.  Note.— For  other  cases,  see  Infants,  Dec. 
.  I  20;*   Criminal  Law,  Dec.  Dig.  i  252.*] 

2.  INDICTMICNT    AND    INFORMATION     (J    137*)— 

Motion  to  Qitash— GsooNns. 

A  motion  to  quash  an  indictment  should 
not  be  sustained,  unless  the  defect  or  imperfec- 


tion complained  of  is  of  such  nature  as  to  tend 
to  the  prejudice  of  the  substantial  rights  of  the 
defendant  upon  the  merits  of  the  case. 

[Ed.  Note. — B*or  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  480-48T;  Dee. 
Dig.  <  137.»] 

3.  InDICTMXNT    and   iNFOSIfATIOn    K    142*)— > 

Motion  to  Quash— Finalitt  of  Dflcisioir. 

The  overruling  of  a  motion  to  qua^h  an 
indictment  will  not  be  regarded  as  a  final  de- 
cision of  the  question  presented  thereby,  when 
the  point  is  one  that  if  well  taken,  would  be 
available  on  demurrer,  or  upon  motion  in  ar- 
rest of  judgment  Bz  parte  Bushn^,  8  Ohio 
St.  I599,'  approved  and  followed. 

TEd.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  K  4T7,  47S:  Dec. 
Dig.  i  142.«] 

(Additional  SyTlahut  ly  Editorial  Staff.) 

4.  Cbiminal  Law   (i  420*)— Evidence— Rec- 
ord— JtrDGUENT  IN  Criminal  Case. 

In  a  prosecution  for  contributing  to  the 
delinquency  of  a  minor  child,  the  recoinl  of  the 
conviction  of  the  minor  child  on  a  charge  of  de- 
linquency, was  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lhw^  Cent  Dig.  H  1018,  l<m;    Dec.  Dig.  i 

Error  to  Circuit  Court,  Clark  County. 

C.  B.  Fisher  was  convicted  of  contributing 
to  the  delinquency  of  a  minor  child,  and 
brings  error.    Affirmed. 

On  the  2d  day  of  April,  1910,  Harry  Bos- 
well  filed  with  the  probate  judge  of  Clark 
county,  Ohio,  an  affidavit  charging  the  plain- 
tiff in  error  with  coatrlbutiug  to  the  delin- 
quency of  S.,  a  female  minor  child,  a  portion 
of  which  affidavit,  omitting  names,  reads  as 
follows:  "That  one  F.,  late  of  said  county,  on 
or  about  the  1st  day  of  March,  1909,  and  at 
divers  other  days  and  times  between  said  day 
and  the  1st  day  of  April,  1910,  at  the  city  of 
Springfield,  county  of  Clark,  and  state  of 
Ohio,  did  unlawfully  aid,  abet,  induce,  cause, 
encourage,  and  contribute  to  the  delinquency 
of  S.,  a  female  minor  child,  as  aforesaid,  in 
this,  to  wit:  that  the  said  F.  did  then  and 
there  unlawfully  and  knowingly  aid,  abet, 
procure,  cause,  and  encourage  the  said  S.  to 
associate  with  vicious  and  Immoral  persona, 
one  of  said  vicious  and  immoral  persons  then 
and  there  being  said  F.,  and  the  said  F.  did 
then  and  there  have  unlawful  sexual  inter- 
course with  the  said  S.;  that  the  said  F.  did 
then  and  there  unlawfully  aid,  abet,  procure, 
cause,  contribute  and  encourage  the  said  S. 
to  have  certain  indecent,  immoral,  and  las- 
civious relations  with  the  said  F.,  and  that 
the  said  F.  did  then  and  there  unlawfully 
aid,  abet,  procure,  cause,  contribute,  and  en- 
courage the  said  S.  to  be  then  and  there 
and  thereby  guilty  of  immoral  conduct,  con- 
trary to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace 
and  dignity  of  the  state  of  Ohio." 

To  this  affidavit  the  plaintiff  in  error  filed 
a  motion  to  quash,  which  motion  was  over- 
ruled and  a  plea  of  not  guilty  entered.  A 
jury  was  waived,  and  the  cause  tried  to  the 
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court,  resulting  in  a  flndiug  of  guUty,  and 
the  plaintiff  in  error  waa  sentenced  to  pay 
a  fine  of  $1,000,  and  to  be  imprisoned  in  the 
Xenla  workbonse  for  one  year,  and  to  further 
stand  committed  until  said  fine  and  costs  are 
paid.  Error  was  prosecuted  to  the  circuit 
court  of  Clark  county,  which  court  affirmed 
the  Judgment  of  the  probate  court,  and  this 
proceeding  'in  error  is  now  prosecuted  in  this 
court  to  reverse  the  Judgment  of  the  probate 
court  and  the  Judgment  of  the  circuit  court 
affirming  the  same. 

Qeorge  C.  Rawlins  and  Clem  V.  Collins,  for 
plaintiff  In  error.    Lawrence  B.  Layboame, 
PtoB.  Atty.,  for  the  State. 
» 

DONAHUE,  J.  (after  stating  the  facts  as 
above).  The  petition  in  error  contains  nu- 
merous assignments  of  error,  but  counsel  par- 
ticularly urge  upon  the  attention  of  this  court 
the  following:  First.  The  probate  court  erred 
in  overruling  defendant's  motion  to  quash. 
Second.  Said  court  erred  in  not  according  to 
defendant  a  public  trial.  Third.  Said  court 
erred  in  depriving  the  defendant  of  the  right 
to  croes-examine  a  witness  for  the  state. 
Fourth.  Said  court  erred  in  refming  to  ex- 
clude a  witness  for  state  from  the  courtroom 
during  the  trial.  Fifth.  Said  court  erred  in 
pamittlng  an  unreasonable  cross-examination 
of  the  defendant  Sixth.  Said  court  erred  in 
admitting  in  evidence  the  record  of  the  con- 
viction of  the  d^nquent  child  named  In  the 
affidavit 

[1]  The  first  and  most  important  question 
urged  upon  the  attention  of  this  court  hy 
counsel  for  plaintiff  in  error  Is  that  the  pro- 
bate court  erred  in  overruling  the  motion  to 
quash  the  affidavit  This  motion  to  quash  is 
of  considerable  length,  and  assigns  eight  sev- 
eral reasons  why  this  affidavit  should  be 
quashed;  the  first,  second,  third,  fourth, 
sixth,  and  seventh  reasons  all  being  directed 
to  the  contention  that  the  affidavit  does  not 
set  forth  sufficient  facts  with  sufficient  cer- 
tainty and  definiteness,  but  it  appears  that 
there  are  enough  facts  clearly  and  definitely 
stated  In  the  affidavit  to  charge  an  offense 
under  section  1654,  General  Code.  It  Is  per- 
haps true  that  some  matters  are  stated  in 
this  affidavit  in  such  a  general  way  as  not  to 
permit  of  the  admission  of  any  evidence  in 
relation  thereto,  but  these  allegations  must 
be  treated  as  mere  surplusage,  and  if,  by 
treating  them  as  surplusage,  sufficient  re- 
mains to  state  an  offense  then  as  to  these 
grounds  the  motion  to  qnnsb  was  properly 
overruled. 

The  eighth  ground  of  the  motion  reads  as 
follows:  "Eighth.  For  that,  In  said  affidavit, 
consisting  of  a  single  count,  there  Is  duplici- 
ty, and  for  that  more  than  one  offense  Is 
charged  against  the  said  defendant,  and  for 
that  a  multiplicity  of  separate  and  distinct 
offenses  Is  chnrged  therein  against  the  said 
defendant,  among  others,  namely,  fhe  date  on 
or  about  the  1st  day  of  March,  1909.  whidi 


said  defendant  is  alleged  to  have  contributed' 
to  the  delinquency  of  the  said  S.,  constitut-' 
ing  a  distinct  and  separate  offense,  and  the- 
'other  days'  between  said  date  and  the  1st 
day  of  April,  1910,  constituting  each  a  dis- 
tinct and  separate  offense  and  distinct  and 
separate  offenses." 

The  question  raised  by  this  ground  of  the 
motion  to  quash  is  not  a  new  one  in  Ohio. 
The  same  principle  was  involved  in  the  case 
of  Hughes  V.  State  of  Ohio,  affirmed  by  this 
court  in  77  Ohio  St  640,  84  N.  E.  1132.  The 
case  is  reported  in  full  In  9  Ohio  Cir.  Ct 
(N.  S.)  at  page  B69.  This  was  a  prosecu- 
tion under  the  Valentine  anti-trust  law,  and 
the  Indictment  charged  the  defendant  with 
being  a  trust  combination  in  violation  of  that 
law  from  March  10, 1900,  and  continuing  un- 
til March  9,  190S,  and  further  charged  viola- 
tions of  said  law  during  that  time.  Section 
4427 — 4,  Refvlsed  Stetntes,  provides  that  each 
day  of  the  existence  of  such  unlawful  com- 
bination constitutes  a  separate  otttsase,  and  it 
was  claimed  in  that  case  that  by  reason 
thereof  the  IndictmBnt  was  bad  for  duplicity, 
and  a  motion  to  quash  the  same  was  filed  by 
the  defendant,  and  that  motion  being  over- 
ruled a  plea  in  abatement  was  filed,  and  that 
was  followed  by  a  demurrer,  all  of  which 
were  overruled  by  the  court  The  circuit 
court  affirmed  this  ruling,  but  reversed  for 
other  reasons.  The  principle  Involved  and 
the  manner  of  raising  the  question  there  is 
identical  with  the  question  raised  in  this 
case  by  the  eighth  ground  of  defendant's  mo- 
tion to  quash,  except  that  in  this  case  the 
defendant  did  not  file  any  demurrer  to  the 
affidavit,  or  any  motion  in  arrest  of  judg- 
ment It  has  been  held  by  this  court  that 
a  motion  to  quaab  an  Indictineut  addresses 
itself  to  the  sound  discretion  of  the  court, 
and  is  never  granted,  except  in  very  clear 
cases ;  but  the  defendant  is  left  to  raise  the 
question  In  a  more  fmrmal  way  by  demurrer 
or  a  motion  in  arrest  of  Judgment. 

[31  It  also  has  been  held  that  the  refusal 
to  grant  a 'motion  to  quash  cannot  be  re- 
garded as  a  final  decision  of  the  question 
presented  thereby,  when  the  point  Is  one 
which,  if  well  taken,  would  be  available  on 
demurrer  or  in  arrest  of  Judgment  Ex  parte 
Busbnell,  8  Ohio  St.  690;  Picket  v.  State,  22 
Ohio  St.  405. 

[2]  In  no  case  stiould  a  motion  to  quash 
be  sustained,  unless  the  defect  or  imperfec- 
tion complained  of  be  of  such  nature  as  to 
tend  to  the  prejudice  of  the  substantial  rights 
of  the  defendant  upon  the  merits  of  the  case. 
In  the  case  at  bar,  If  the  affidavit  bad  fixed 
one  certain  positive  date  alleging  that  the 
crime  was  committed  on  or  about  that  date, 
the  state  would  not  have  been  restricted  In 
its  proofs  to  one  particular  transaction,  but 
might  have  proved  several  transactions  at  or 
about  the  date  named,  and  then  on  motion 
have  been  required  to  elect  at  the  close  of 
its  evidence  as  to  which  transaction  It  would 
rely  upon  ft>r  conviction,    therefore,  ercu  If 
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•  tbe  contention  of  counsel  for  plaintiff  In  er- 
ror be  correct,  the  rights  of  the  defendant 
coold  have  been  fully  protected  by  a  motion 
to  require  the  state  to  elect,  and  tbe  over- 
mllng  of  tbe  motion  to  quash  would  not  be 
Xnrejudlclal  error.  The  offense  herein  sought 
to  be  charged  Is  that  the  defendant  did  un- 
lawfully contribute  to  the  delinquency  of  S., 
a  female  child.  All  the  other  ayerments  of 
the  affidavit  set  forth  tbe  manner  and  meth- 
ods by  which  he  contributed  to  her  delin- 
quency. These  acts  are  not  sought  to  be 
charged  as  separate  crimes  In  this  affidaTlt, 
but  rather  as  a  series  of  acts,  by  which  he 
committed  the  crime  of  contributing  to  the 
delinquency  of  this  minor  child.  The  crime 
as  charged  In  this  affidavit  Is  in  Its  nature  a 
continuing  one.  It  Is  predicated  upon  the 
fact  that  S.  is  a  "delinquent  child,"  and  that 
fact  is  the  first  one  necessary  to  be  proven, 
for  it  is  only  when  she,  by  his  aid.  Induce- 
ment, and  encouragement,  has  become  a  "de- 
linquent," within  the  meaning  of  section  1644, 
General  Code,  that  the  crime  of  contributing 
to  her  delinquency  is  complete.  Were  it  not 
for  the  provisions  of  the  section  that  each 
day  of  such  contribution  to  snch  delinquency 
should  be  deemed  a  separate  offense,  then  it 
would  not  be  questioned  but  that  all  of  bis 
acts  prior  to  the  filing  of  the  affidavit,  and 
reasonably  proximate  in  time  to  the  date 
named  in  the  affidavit,  would  be  taken  to- 
gether as  constituting  the  offense  charged. 
The  fact  that  the  statute  provides  that  each 
day  of  such  contribution  to  such  delinquency 
shall  be  deemed  a  separate  offense  does  not 
affect  the  construction  of  this  statute  with 
reference  to  the  first  offense  of  which  the  de- 
fendant may  be  guilty  under  its  provisions. 
.  This  defendant  might  have  committed  nu- 
merous acts  that  would  tend  to  contribute  to 
her  delinquency,  yet,  if  these  facts  failed  in 
their  purpose,  he  would  not  be  guilty  of  an 
offense  within  the  prohibition  of  section  1654, 
General  Code.  It  is  only  when  by  his  aid, 
inducement,  and  encouragement  she  has  be- 
come a  delinquent,  within  the  Yneantng  of 
the  statute,  tbat  the  crime  of  contributing  to 
her  delinquency  is  complete.  After  that  each 
subsequent  day  of  contribution  to  her  delin- 
quency is  a  separate  offense,  whether  defend- 
ant be  originally  responsible  for  that  delin- 
quency or  not 

In  charging  the  first  or  original  offense, 
the  affidavit  may  properly  state  the  same 
with  a  continuando  covering  all  that  period 
in  which  the  defendant  by  his  acts  and  in- 
ducements, has  contributed  to  the  final  result 
or  condition  of  delinquency,  as  defined  by  the 
statute.  In  such  case  the  state  would  be 
forever  barred  from  further  prosecution  of 
the  defendant  for  any  particular  act,  or  any 
particular  day  embraced  within  the  time 
covered  by  the  continuando,  and  all  further 
prosecutions  must  be  confined  to  later  dates. 
Tbat  the  state  has  charged  this  crime  in  this 
way  in  this  particular  case  Is  not  prejudicial 
to  the  plaintiff  la  error,  but  rather  to  his 


benefit  and  he  cannot  be  heard  to  complain 
that  the  affidavit  groups  all  these  acts  as 
constituting  one  offense,  to  wit  contributing 
to  the  dellnqijency  of  this  child,  instead  of 
charging  each  of  the  acts  as  a  separate  con- 
tribution, and  consequently  a  separate  crime. 

Nor  can  the  plaintiff  in  error  be  prejudiced 
by  reason  of  the  testimony  that  may  be  in- 
troduced in  proof  of  the  charge,  by  reason  of 
the  numerous  acts  stated,  or  the  period  of 
time  covered  by  the  allegations  of  the  af- 
fidavit for,  as  heretofore  observed,  if  the  in- 
dictment had  named  a  specific  date,  evidence 
could  have  been  offered  of  different  ^ns- 
actlons  reasonably  approximate  in  time  to 
the  date  named,  and  the  plaintiff  in  error's 
only  remedy  would  be  by  motion  to  compel  « 
the  state  to  elect  as  to  which  one  of  the 
transactions  it  would  rely  upon  for  convic- 
tion. 

Tbe  principle  for  which  plaintiff  in  error 
contends  is  undoubtedly  the  correct  one,  and 
is  fully  established,  not  only  by  repeated  de- 
cisions of  this  court  but  by  tbe  decisions  of 
the  courts  of  last  resort  of  practically  all 
the  states  in  the  Union.  He  falls,  however, 
to  distinguish  this  case  from  the  reported 
cases,  but  predicates  his  argument  upon  the 
presumption  that  each  of  the  defendant's 
acts  set  forth  In  this  affidavit  is  necessarily 
a  separate  and  distinct  crime,  while  it  dear- 
ly appears  from  the  affidavit  that  these  sep- 
arate and  several  acts  are  not  intended  to 
be  charged  as  separate  and  several  crimes, 
but,  on  the  contrary,  the  state  has  charged, 
and  the  fact  may  well  be,  that  it  required 
all  of  these  acts  to  complete  the  crime  with 
which  he  is  charged,  to  wit  not  the  com- 
mission of  any  or  all  of  the  acts,  tut  oon- 
tributing  to  the  delinquency  of  a  female  mi- 
nor child  by  these  acts.  If  the  affidavit 
sought  to  charge  an  offense  for  contributing 
to  tbe  delinquency  of  this  child,  and  a  sep- 
arate offense  for  each  subsequent  day  he 
contributed  to  her  delinquency  after  the  first 
offense,  then  the  contention  of  plaintiff  in 
error  would  obtain,  and  the  affidavit  would 
be  bad  for  duplicity,  but  as  it  now  stands, 
the  affidavit  charges  but  one  distinct,  sep- 
arate, and  certain  crime,  and  further  speci- 
fies the  manner  and  method  of  the  commis- 
sion of  this  crime  by  detailing  tbe  various 
acts  done  by  the  defendant,-  which  acts  in 
the  aggregate,  and  not  separately  or  several- 
ly, resulted  in  the  crime  charged. 

With  reference  to  the  second  assignment 
of  error,  it  is  only  necessary  to  say  that  the 
question  is  not  presented  by  this  record. 
So  far  as  appears,  tbe  defendant  wtts  grant- 
ed a  public  trial.  Tbe  right  to  cross-examine 
a  witness,  or  to  permit  tbe  cross-examination 
of  a  witness,  or  to  exclude  a  witness  from 
the  courtroom  during  a  trial,  are  all  matters 
within  the  sound  discretion  of  the  trial  court 
and  a  reviewing  court  will  not  reverse,  ex- 
cept for  an  abuse  of  that  discretion.  It 
is. therefore  sufficient  to  say  with  reference 
to  the  third,  fourth,  and  fifth  assignments 
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of  error  that  the  record  does  not  disclose 
any  such  abuse  of  discretion  by  the  trial 
court  as  would  Justify  a  reversal  of  tliis 
case. 

[4]  The  record  of  the  conviction  of  the 
minor  Child  upon  a  charge  of  delinquency 
was  properly  admitted  in  evidence  as  tend- 
ing to  show  tliat  she  was  a  delinquent  child, 
without  proof  of  which  the  charge  must  fail, 
no  matter  how  culpable  his  acts  may  be;  for 
If  she  had  not  become  a  delinquent  then  In 
the  very  nature  of  things  he  could  not  have 
contributed  to  her  delinquency.  It  is  the 
initial  fact  to  lie  proven,  and  the  fact  to 
which  the  evidence  offered  In  the  case  ought 
to  be  first  directed,  and  upon  failure  of  proof 
of  this  fact  the  defendant  would  have  been 
entitled  to  his  discharge. 

It  is  unnecessary  to  cover  In  detail  the 
remaining  assignments  of  error. 

This  record  does  not  disclose  any  error 
prejudicial  to  the  rights  of  the  plaintiff  in 
error,  and  the  Judgment  of  the  circuit  court 
is  affirmed,  and  cause  remanded  for  execu- 
tion. 

Judgment  affirmed. 

SPEAR,  a  J.,  and  DAVIS,  SHAUCK,  and 
PBICB,  JJ.,  concur. 

(84  Ob.  St.  39» 

STATE  ex  reL  C5LINB,  Pros.  Atty.,  ▼.  VAIL 

et  al. 

(Sopreme  Court  of  Ohio.    Jnne  30,  1911.) 

(SvUabua  ly  the  Court.) 

1.  CoNsirruTioNAL  Law  ({  43*)  —  Right  to 
Raise     CoNsriTnTiowAi.    Qdestioks  —  Es- 

TOPPKL. 

A  party  may  assert  that  an  unconstitu- 
tional act  of  the  General  Assembly  is  a  nullity, 
unless  his  conduct  with  reference  to  the  subject 
of  the  act  has  been  such  that  to  permit  the  aa- 
sertlon  would  place  his  adversary  in  a  less  fa- 
vorable position  than  he  would  have  occupied  if 
the  act  had  not  been  passed. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al I«w,  Cent  Dig.  S  41 ;    Dec.  Dig.  |  43.*] 

2.  Counties    (§    77*)— OrFicEHs— Compensa- 
tion—Fees. 

A  county  officer  who  pays  into  the  treas- 
nry  of  the  county  the  fees  of  his  office  in  excess 
of  the  salary  affixed  thereto  by  an  unconstitu- 
tional act  may,  after  the  act  is  adjud^  to  be 
unconstitutional,  receive  and  retain  fees  accru- 
ing before,  but  not  paid  until  after,  such  adju- 
dication. 

[Bid.  Note.— For  other  cases,  see  Counties, 
Dec.  Dig.  i  77.*] 

EJrror  to  Circuit  Court,  Cuyahoga  Connty. 

Action  by  the  State,  on  the  relation  of  one 
Cline,  Prosecuting  Attorney,  against  one  Vail 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  brings  error.    Affirmed. 

Plaintiff  In  error  brought  suit  against  the 
defendants  in  error  in  the  court  of  common 
pleas  of  Cuyahoga  connty  to  recover  the  sum 
of  $6,602.94.  The  defendants  demurred  to 
bis  petition,  and  their  demurrers  were  sus- 
tained and  final  Judgment  rendered  In  their 


favor.  This  Judgment  was  affirmed  in  the 
circuit  court.  The  relator,  alleging  his  official 
character,  alleges  the  following  facts  as  the 
grounds  of  recovery:  That,  on  the  7th  of 
November,  1893,  the  defendant  Vail  was 
elected  clerk  of  the  court  of  common  pleas  of 
Cuyahoga  county  for  the  term  of  three  years, 
and  was  re-elected  to  that  office,  to  succeed 
himself,  on  the  3d  of  November,  1896.  He 
entered  upon  his  office  by  virtue  of  his  first 
election  August  6,  1894,  and  by  virtue  of 
the  two  elections  served  until  the  first  Mon- 
day of  August,  1900.  His  codefendants  were 
sureties  upon  his  official  bond.  During  his 
second  term  of  three  years,  to  wit  from  the 
first  Monday  of  August,  1897,  to  the  first 
Monday  of  August,  1900,  Vail,  after  paying 
bis  clerks  and  deputies  out  of  the  fee  fund 
of  said  county,  was  paid  and  received  a 
salary  of  $4,000  per  annum  out  of  fees  col- 
lected and  paid  by  him  as  clerk  into  said  fee 
fund,  as  well  as  the  percentages  allowed  him 
by  law  on  all  fees  collected  by  him  as  said 
clerk,  as  provided  by  an  act  of  the  General 
Assembly  of  the  state  of  Ohio  passed  April 
23,  1896,  entitled  "An  act  fixing  the  compen- 
sation of  county  officers  in  counties' contain- 
ing a  city  of  the  second  grade  of  the  first 
class."  In  said  act  it  was  provided  that  the 
fees,  etc.,  including  all  perquisites  of  what- 
ever kind,  which  by  law  said  clerk  might 
receive  and  collect  for  any  services  rendered 
by  him,  should  be  received  and  collected  by 
him  for  the  sole  use  of  the  treasury  of  said 
coimty  as  public  moneys  belonging  to  It,  and 
should  at  the  end  of  each  month  be  account- 
ed for  .ind  paid  into  the  treasury  of  said 
county  on  the  warrant  of  the  auditor  of  the 
county  to  the  credit  of  the  fee  fund  created 
by  said  act  for  said  county;  that,  pursuant 
to  said  act.  Vail  paid  into  the  treasury  to 
the  credit  of  the  fee  fund  all  fees,  costs,  etc., 
received  by  him  during  his  second  term ;  that 
during  his  second  term  he  earned  and  taxed 
fees  aggregating  a  large  sum  ,  belonging  to 
the  county;  that  on  the  first  Monday  of  Au- 
gust, 1900,  Vail  was  succeeded  by  another 
clerk;  and  he  three  years  later  by  another; 
tliat  during  the  terms  of  the  said  successors 
the  sum  of  $6,602.94  was  received  by  them 
on  account  of  fees  accruing,  but  not  collected, 
during  the  second  term  of  said  -Vail,  and  paid 
the  same  over  to  Vail,  which  he  now  with- 
holds from  the  treasury  of  the  county,  and 
for  that  amount  Judgment  is  prayed  for. 
The  case  was  argued  orally  for  the  plaintiff 
in  error  by  Mr.  Meals;  for  the  defendant  In 
error  by  Mr.  Blandin  and  Mr.  Taft 

John  A.  Cllne,  Pros.  Atty.,  W.  D.  Meals 
and  Fielder  Sanders,  Asst  Pros.  Attys.,  U.  G. 
Denman,  Atty.  Gen.,  and  John  H.  Price,  for 
plaintiff  in  error.  Smith,  Taft  &  Arter  and 
Griswold  &  White,  for  defendants  in  error., 

SHAUCK,  J.  (after  stating  the  facts  as 
above).    [1,  2]  Counsel,  by  bringing  the  argu- 
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meats  directly  to  the  questions  in  diffetonce, 
have  rendered  very  material  aid  in  tbe  In- 
vestigation of  the  case.  The  act  ot  April  23, 
1896,  fixing  the  compensation  of  county  offi- 
cers in  counties  containing  a  city  of  the  sec- 
ond grade  of  the  first  class  was,  by  Vail, 
supposed  to  be  constitutional,  and  he  acted 
upon  that  belief  thrqnghont  his  second  term. 
Later  the  circuit  court  of  Cuyahoga  county, 
following  the  decision  of  this  court  In  the 
case  -of  State  ex  rel.  Gullbert  v.  Yates,  66 
Ohio  St.  546,  64  N.  B.  6T0,  held  the  act  to  be 
unconstitutional.  Thereupon  Vail  and  his 
successors,  assuming  the  nullity  of  the  act 
and  the  operative  force  of  the  general  law 
relating  to  fees,  concluded  that  the  fees 
which  had  accrued,  but  bad  not  been  paid, 
during  the  ofSdal  term  of  Vail  should  be 
paid  to  him,  and  that  course  was  taken.  No 
controversy  exists  respecting  the  proposition 
that  an  unconstitutional  law  is  in  legal  con- 
templation inoperative,  as  though  it  had  not 
been  passed.  But,  on  behalf  of  the  plaintiff 
In  error,  it  is  contended  thftt  this  caae  come6 
within  the  recognized  doctrine  ttmt  parties 
may  so. conduct  themselves  with  respect  to 
the  subject  of  unconstltntlonal  legislation 
that  they  are  estopped  thereafter  to  deny 
its  binding  character.  Oases  of  that  char- 
acter are  well  recognized,  and  a  number  of 
them  are  collected  In  the  briefs. 

The  cases  an  present.  In  some  form  or  an- 
other, ■  equitable  grounds  of  election  or  es- 
toppd.  In  the  different  briefs  presented  for 
plaintiff  In  error,  the  grounds  alleged  in  this 
case  are  variously  stated  to  be  election,  es- 
toppel, acquiescence,  and  waiver.  The  ad- 
mission that  this  act  was  a  legal  nullity  im- 
plies an  admission  that,  not  only  the  fees 
now  sued  for  (that  Is,  those  which  were  col- 
lected after  the  act  was  declared  a  nullity), 
but  those  which  Vail  deposited  with  the 
county  treasurer  in  excess  of  his  salary  dur- 
ing his  second  Incumbency  of  the  office  be- 
longed to  him.  The  adjudication  that  the 
act  was  unconstitutional  only  declared  that 
that  was  Its  character.  Its  character  had 
been  fixed  from  tbe  time  it  was  enacted. 
These  claims  of  counsel  lor  the  plaintiff 
must  therefore  be  applied  to  a  situation  in 
which,  according  to  the  averment  of  the  peti- 
tion. Vail,  after  paying  his  clerks  and  depur- 
ties  out  of  the  fee  fund  pf  the  county,  was 


himself  pkld  a  salary  of  94.040  per  annum  out 
of  the  fees  collected  and  paid  by  him  as  clerk 
into  said  fee  fund;  that  Is,  his  Salary  was 
received  out  ot  moneys  which,  so  far  as  any 
merit  of  the  statute  was  concerned,  were  his 
own.  This  consideration,  ir"bome  In  mind, 
lAowa  that  the  case  cannot  be  determined 
favorably  to  the  plaintiff  by  the  doctrine  of 
election,  which  Involves  a  choice  made,  or 
the  necessity  of  making  a  choice,  between  in- 
consistent rights  and  gifts.  Nor  can  It  be 
governed  by  the  doctrine  of  estoppel.'which 
requires  that  the  party  by  whom  It  Is  as- 
serted shall  have  sustained  some  detriment 
by  reason  of  the  conduct  or  representation 
of  him  against  whom  the  estoppel  Is  invoked. 
The  express  averment  of  this  petition  shows 
that  the  county  parted  with  nothing  in  con- 
sequence of  Vall's  temxwrary  recognition  of 
the  validity  of  the  salary  act  On  the  con- 
trary, it  has  profited  thereby  to  the  extent 
of  the  excess  of  the  fees  collected  by  him 
during  his  second  Ihcumbeney  ovier  the  sala- 
ry received  by  him  during  that  time.  The 
county  sustains  no  loss  whatever  by  reason 
of  Vall's  later  assertion  of  the  invalidity  of 
tbe  salary  act,'  wiilcfa,  It  la  conceded,  he 
might  have  Insisted  upon  from  the  begin- 
ning. 

Nor  can  any  Inference  unfavorable  to  Vail 
be  drawn  from  waiver  or  acquiescence. 
What  he  waived  was  his  right  to  the  costs 
above  salary  during  his  second  Incumbency, 
and  until  thfe  salary  act  was  declared  uncon- 
stitutional, and  his  acquiescence  was  In  the 
receipt  of  such  surplus  fees  during  the  same 
time  by  the  county.  The  fees  to  which  he 
thus  waived  his  right  thereby  became  blend- 
ed with  the  funds  of  the  public;  but  as  to 
those  which  are  the  subject  of  controversy 
here  the  county  occupies  precisely  the  same 
position  It  would  have  occupied  If  the  un- 
constitutional act  bad  not  been  passed,  or 
the  defendant  had  challenged  It  Immedi- 
ately upon  its  passage.  There  appears  to 
be  no  reason  why  the  defendant  should  be 
deemed  to  have  waived  that  which  he  did 
not  waive,  or  to  have  acquiesced  In  that  In 
which  he  did  not  acquiesce. 

Judgment  affirmed. 

SPBAB,  0.  3^  and  DAVIS.  PBICB^  JOHN> 
SON,  and  DONAHUE,  JJ.,  concur. 
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(M  Ohio  St  424) 

BCHBINBSOHN  ▼.  LBMONEK. 

(Supreme  Court  of  Ohio.    June  30,  191L). 

(SvUdlMU  by  the  Coi«rf.) 
1.  Attobnby  awd  Clibut  a  134*)— E>KPI.0T- 

ItCNT— B8EACa    OT    CONTB&OT— MEASUBK    OF 

Dakaoeb. 

Where  an  attorney  at  law  accepts  an  ac- 
count for  collection  with  an  agreement  that  he 
is  to  have  as  cotnpenBatton  25  per  cent,  of  the 
amount  collected,  and  the  client,  without  suffi- 
cient cause,  and  without  giving  the  attorney  a 
reasonable  time  to  make  collection;  wronrfuUy 
takes  the  account  out  of  the  hands  of  the  at- 
torney, a  right  of  action  for  micb  breach  of  con- 
tract accrues  at  once  in  favor  of  the  attorney, 
and,  opon  establishing  by  proof  that  the  account 
waa  a  collectible  claim,  he  is  entitled  to  recover 
damages.  The  measure  of  damages  is  not  what 
ia  finally  collected  on  the  claim  by  some  one 
else,  bat  is  the  rate  of  contpensation  fixed  by 
the  contract. 

[EM.  Note.— For  other  cases,  see  Attorney  and 
Client.  <^nt.  Dig.  H  301-304;  Dec.  Dig.  {  134.*] 
i.  Attokskt  asd  OLiewT  <{  167)— Ct)irrE:csA- 

xxos  ct  ArroRNtT— Aomos— inffTBuCTioN. 
In  a  suit  to  recover  senwally  for  attor- 
ney's fees  for  professional  services  claimed  to 
have  been  rendered  by  plaintiff  for  defendant, 
it  is  error  for  the  court  to  instruct  the  jury 
that  if  they  "find  the  plaintiff  rendered  services 
for  defendant  at  his  request,  aad  the  service  was 
of  value  to  him  you  can  take  into  consideration 
in  that  matter  the  nature  of  the  service,  and 
benefits  tftat  he  has  derived  thbrbfrem,  or  might 
fcave  derived  there&om." 

[Ed.  Mote.— For  other  cases,  aae  Attorney  and 
Client,  Dec  Dig.  |  167.*] 

(Additional  SyRsfeiM  by  SiitorUa  8ta9.) 

8.  Apfxal    and    B^rob    (|    671*)— ^EUcobd— 
<itJESTioNS  Pressnted  fob  Rkvikw. 

Though  the  bill  of  exceptions  does  not  con- 
tain, nor  purport  to  contain,  all  the  evidence 
^ven  at  the  trial,  it  does  not  follow  that  there 
18  nothing  in  the  record  that  can  be  reviewed; 
enough  appearing  in  the  bill  of  exceptions  to 
ratee  qnestiona  of  law  which  are  sought  to  be 
raised. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2867-2871;    Dec.  Dig.  i 
671.*] 
4.  Attobnbt  and  Client  (J  167*)— Actions 

FOB  COIO-BNSATION- iNBTfttrCTIOWS. 

Id  an  action  by  an  attorney  for  eompenaa- 
tion,  where  the  answer  admits  that  some  serv- 
ices were  rendered,  but  not  the  services  claimed 
by  plaintiff  to  have  been  rendered,  a  statement 
in  the  instructions  that  there  is  no  qnestion 
but  that  the  aervicet  wei«  tendered  is  crMneous. 
[Ekl.  Note.— For  other  cases,  aee  Attorney  and 
Client,  Dec.  Dig.  f  167.*] 

6.  Appeal  and  Ebbob  ({  928*)— Rxvizw— Pbb- 

SUMPTIONS— Instructions. 

Where  a  petition  for  compensation  of  an 
attorney  is  so  general  as  to  give  no  information 
as  to  plaintiffs  claim,  other  than  tbat  be  ren- 
dered service  as  an  attorney  of  the  value  of 
$300,  and  the  answer  puts  in  issue  the  plaintiff's 
demand  and  pata  plaintiff  to  his  proof,  it  is 
not  to  be  assumed,  in  support  of  a  charge  that 
there  is  no  question  but  that  the  services  were 
rendered,  that  there  was  evidence  given  at  the 
trial  as  to  any  admission  by  defendant  incon'- 
sisteot  with  the  answer. 

[Bd.  Note.— For  other  caws,  see  Appeal  and 
Elrror,  Cent.  Dig.  H  3749-3754;  Dec.  Dig.  ( 
928.*] 


9.  Attobnbt   and   Cukrt  d  165*)— A<nnoH 
VOB  Compensation- Issues  and  Pboof. 
Proof  of  breach  of  contract  by  a  client  by 

which  an  attorney  was  prevented  from  renderinf 

service  is  a  variance  from  a  petition  demanding 

competisation  for  services  rendered. 
[Bid.  Note.— For  other  cases,  see  Attorney  and 

Client,  Dec.  Dig.  {  165.*1 

Error  to  Circuit  Court,  Hamilton  County. 

Action  by  one  Schelnesohn  against  one 
Lemonek.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.  Reversed  and  re- 
manded. 

The  controversy  out  of  which  the  present 
{HTOceedlng  in  error  arises  was  commenced 
In  the  court  of  a  Justice  of  tbe  peace  o< 
Hamilton  county,  by  the  defendant  In  error 
against  the  plaintiff  In  error,  and  thence  ap- 
pealed to  the  court  of  common  pleas  of  that 
county.  The  petition  on  appeal  declared  In 
general  terms  upon  a  claim  for  professional 
services  alleged  to  have  been  rendered  as  an 
attorney  at  law  of  the  value  of  $300,  without 
stating  what  tbe  services  were.  The  answer 
admitted  that  defendant  below  employed 
plaintiff  below  to  do  some  work  for  him  for 
which  he  agreed  to  pay  plaintiff  $1.50,  whicb 
he  offered  to  pay  and  la  willing. to  pay,  but 
which  plaintiff  refused  to  accept,  and  denied 
that  defendant  Is  Indebted  to  plaintiff  In  any- 
other  sum.  The  allegations  of  the  answer 
with  respect  to  agreement .  that  defendant 
was  to  pay  plaintiff  the  sum  of  $1.50,  and 
tbat  such  a  sooa  was  offered,  were  denied 
by  the  reply. 

At  the  trial  evidence  was  given  by  plain- 
tiff tending  to  show  that  services  were  ren- 
dered by  blm  in  three  matters,  one  known  as 
the  Glassmeyer  matter  of  the  value  of  $25, 
the  same  relating  to  the  completion  of  a 
bulldiug  contract  Another  known  as  the 
Toohy  matter,  the  evidence  tending  to  show 
that  a  claim  for  $260  against  Sarah  Toohy 
was  placed  in  plaintiff's  hands  for  collection 
by  defendant,  but  that  the  same  was  takea 
out  of  bis  hands  by  defendant  before  plain- 
tiff had  collected  any  of  said  sum,  and  de- 
fendant had  agreed  to  pay  plaintiff  25  per 
cent  of  the  amount  he  should  collect  In 
the  third  matter,  known  as  the  Adams  mat- 
ter, plaintlfTs  evidence  tended  to  show  that 
plaintiff  had  rendered  services  In  relation  to 
a  certain  alleged  blackmailing  letter  received 
by  defendant;  that  be  had  consulted  with 
defendant  for  several  hours  on  different 
days,  and  had  obtained  an  affidavit  from 
the  writer  exonerating  defendant 

On  defendant's  part  evidence  was  given 
tending  to  show  that  the  only  service  ren- 
dered by  plaintiff  in  the  Glassmeyer  matter 
was  to  write  a  letter,  for  which  he  offered 
plaintiff  a  dollar,  but  the  same  was  refused 
on  the  ground  that  defendant  was  a  regular 
client.  Also  testimony  tending  to  show  that 
in  the  Toohy  matter  plaintiff  did  not  collect 
any  of  the  amount  due,  and  that  he  gave  up 
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the  a<!coimt  and  refused  to  collect  It  Also, 
that  In  the  Adams  matter,  he  had  consulted 
plaintiff  only  In  reference  to  a  collection 
demanded  from  Adams,  a  letter  having  been 
received  by  defendant  to  the  effect  that  if 
credit  were  not  given  the  writer,  trouble 
would  he  made  defendant;  that  defendant 
did  not  employ  plaintiff  to  secure  any  affida- 
vit from  Adams,  but  that  plaintiff  suggested 
the  obtaining  of  a  statement  from  Adams 
which  he  said  would  cost  $1,  and  40  cents 
notary's  fee;  that  defendant  offered  plaintiff 
$1.50,  but  plaintiff  th^  demanded  $500. 

The  jury  returned  a  verdict  for  the  plain- 
tiff below  in  the  sum  of  $186.  Judgment  was 
thereupon  entered  for  plaintiff  which  was 
affirmed  by  the  circuit  court  Scheinesohn 
brings  error. 

Hoffman,  Bode  &  Le  Blond,  for  plaintiff  In 
error.  Frank  Seinshelmer,  for  defendant  in 
error. 

SPEAR,  O.  3.  (after  stating  the  facts  as 
above).  [31  Objection  is  made  by  defendant 
in  error  that  the  bill  of  exceptions  in  the 
record  does  not  contain  and  does  not  pur- 
port to  contain  all  the  evidence  given  at 
the  trial,  and  that  therefore  there  Is  nothing 
in  the  record  that  a  reviewing  court  can 
review.  We  think  the  conclusion  does  not 
follow.  There  appears  to  be  enough  in  the 
bill  of  exceptions  to  raise  the  questions  of 
law  which  are  sought  to  be  raised,  although 
the  bill  Is  not  of  snch  character  as  to  war- 
rant a  review  of  the  case  upon  the  evidence. 

The  principal  error  urged  in  this  court  re- 
lates to  the  charge  of  the  court  to  the  jury. 
Among  other  instructions  the  court  gave  to 
the  jury  the  following:  "As  there  is  no  ques- 
tion made  as  to  the  plaintiff's  right  to  sue  or 
that  the  services  were  rendered  you  will  di- 
rect your  attention  as  to  what  if  any  agree- 
ments were  made  between  the  plaintiff  and 
the  defendant  as  to  the  amount  of  compensa- 
tion for  the  first  and  third  items,  and  as  to 
the  second  item  as  to  whether  the  plaintiff 
abandoned  the  collection  or  whether  the  de- 
fendant took  It  out  of  bis  hands.  If  you  be- 
lieve from  the  evidence  that  the  plaintiff  per- 
formed for,  or  rendered  to,  the  defendant 
legal  serried,  and  that  there  was  an  agree- 
ment between  them  either  before  or  after 
they  were  performed  as  to  the  price  of  com- 
pensatlon  for  such  services,  then  the  plain- 
tiff has  a  right  to  recover  for  such  services 
at  the  agreed  price  and  no  other.  If  the  de- 
fendant took  a  claim  out  of  the  plaintiff's 
hands  without  giving  him  a  reasonable  op- 
portunity to  collect  the  same,  he  is  entitled 
to  recover  the  agreed  price  on  the  sum  col- 
lected by  the  defendant  or  any  other  person. 
If  a  client  employs  an  attorney  for  a  specific 
action,  that  Is  an  entire  contract  And  if  you 
find  that  the  attorney  broke  the  contract 
himself  or  acted  in  such  a  manner  as  to  make 
the  relation  of  attorney  and  client  no  longer 
poBsible,  you  must  find  that  the  attorney  Is 


not  entitled  to  any  compensation  for  such 
items  of  service.  On  the  other  hand,  if  yon 
find  that  the  plaintiff  rendered  services  to 
the  defendant  at  his  request  and  that  that 
service  was  of  value  to  him,  you  can  take 
Into  consideration  In  that  matter  the  nature 
of  the  services  or  benefits  that  he  has  de- 
rived therefrom  or  might  have  derived  there- 
from; also  the  amount  involved  in  fixing  the 
amount  if  you  find  that  the  plaintiff  is  en- 
titled to  recover." 

[4]  In  at  least  three  particulars  we  think 
the  foregoing  embodies  erroneous  instruc- 
tions. The  record  shows  nothing  to  justify 
the  statement  to  the  jury  that  there  is  no 
question  but  that  the  services  were  rendered. 
The  answer  admits  that  soine  services  were 
rendered,  but  It  does  not  admit  that  the  serv- 
ices claimed  by  the  plaintiff  to  have  been 
rendered  were  in  fact  rendered.  The  petition 
is  so  general  in  its  terms  as  to  give  no  Infor- 
mation respecting  plaintiff's  claim  other  than 
that  he  rendered  service  as  an  attorney  of 
the  value  of  $300.  The  answer  is  scarcely 
more  definite,  but  it  is  definite  enough  to  put 
In  Issue  the  demand  of  the  plaintiff  and  put 
the  plaintiff  to  his  proof. 

[5]  It  Is  not  to  be  assumed,  therefore.  In 
support  of  the  charge,  that  there  was  evi- 
dence givoi  at  the  trial  as  to  any  admission 
by  defendant  with  respect  to  the  rendering 
of  service  inconsistent  with  the  answer. 
Therefore  the  court  should  not  have  said  to 
the  Jury  that  there  was  ^no  question  made 
that  the  services  were  rendered. 

[61  2.  Referring  to  the  pleadings  and  the 
statement  In  the  bill  as  to  the  evidence,  it  is 
clear  that  the  testimony  respecting  the  Toohy 
claim  was  a  manifest  variance  from  the  peti- 
tion, that  pleading  being  a  statement  of  a 
demand  for  services  rendered,  and  the  testi- 
mony respecting  the  Tootay  claim  tending  to 
support  a  declaration  for  a  breach  of  con- 
tract by  which  plaintiff  was  prevented  from 
rendering  service.  Such  evidence  was  clearly 
incompetent  but  the  question  of  error  as  to 
that  feature  of  the  case  seems  not  to  have 
been  saved.  It  is  adverted  to  here  because 
It  seems  to  throw  light  upon  the  entire  pro- 
ceeding. 

[1]  The  court's  instruction  that  if  the  de- 
fendant took  a  claim  out  of  the  plaintiff's 
hands  without  giving  him  a  reasonable  op- 
portunity to  collect  the  same  he  is  entitled 
to  recover  the  agreed  price  on  the  sum  col- 
lected by  the  defendant  or  any  other  person 
Is  not  we  think,  an  accurate  statement  of 
the  law. .  The  case  made  by  the  record  pre- 
sents a  new  question,  one  not  exactly  parallel 
by  any  case  to  which  our  attention  has  been 
called.  The  case  Is  differentiated  from  many 
to  be  found  in  the  books  where  attorneys 
have  been  discharged  after  altering  upon  the 
work  by  the  fact  that  in  this  case  no  service 
had  been  rendered  while  in  the  other  class  of 
cases  the  attorney  had  rendered  service  and 
was  allowed  to  recover  on  a  quantum  meruit. 
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It  te  held  In  Trenefa  t.  Cnimingbaiii,  149  Ind. 
632,  40  N.  E.  TOr:  "It  Is  well  setOed  that, 
where  the  complete  performance  of  an  attor- 
ney's service  had  been  rendered  Impossible, 
or  otherwise  prevented,  by  the  client,  the  at- 
torney may  as  a  mle  recover  on  a  quantnm 
meruit  for  the  services  rendered  by  him" — 
dtlng  numerous  authorities.  Also,  that,  "If 
the  compensation  agreed  upon  Is  contingent 
on  the  successful  result  of  the  suit,  the  meas- 
ure of  damages  Is  not  the  contingent  fee,  but 
the  reasonable  value  of  the  services  rendered" 
—citing  additional  authorities.  The  court 
adds:  "But,  whatever  may  be  the  rule  as  to 
other  contracts,  the  rule  as  to  contracts  em- 
ploying attorneys  is,  as  we  have  shown,  that 
if  the  same  is  broken  by  the  client  the  attor- 
ney may  recover  on  a  quantum  meruit  for 
the  reasonable  value  of  the  services,  or  he 
may  sue  on  the  contract  and  recover  damages 
for  Its  breach."  The  latter  observation  seems 
to  have  in  view  the  loss  by  the  attorney  of 
whatever  value  there  is  in  the  contract,  and 
to  indicate  that  he  may,  by  a  suit  for  the 
breach,  recover  whatever  damage  he  can 
prove  he  suffered  including  the  loss  of  a  val- 
uable contract 

The  question  we  have  Is  by  no  means  wlth- 
ont  its  dlfBcuItles.  It  seems,  as  before  stated, 
to  be  practically  new  so  far  as  the  books 
are  concerned,  although  there  are  cases  which 
possibly  reach  it  in  principle.  It  is  not  pro- 
posed to  enter  upon  a  review  of  all  the  cases 
treating  of  the  general  question,  but  a  brief 
reference  to  a  few  may  be  useful. 

Hochster  v.  De  Latour,  20  E.  L.  &  Bq.  157, 
was  an  action  by  a  courier  on  a  contract  of 
employment  for  three  months  beginning  June 
1,  1862,  for  specified  monthly  wages.  Aver- 
ment of  readiness  and  willingness  to  enter 
upon  the  employment  and  perform  the  serv- 
ice. Breach  that  defendant,  before  said  first 
of  June,  discharged  the  plaintiff  and  wholly 
broke  and  put  an  end  to  his  promise.  Held, 
that  after  the  refusal  by  defendant  plaintiff 
was  entitled  to  bring  action  immediately,  and 
that  the  Jury  might  take  into  account  all 
that  had  happened  to  the  day  of  trial  to  In* 
crease  or  mitigate  the  loss. 

Howard  v.  Daly,  61  N.  T.  362, 19  Am.  Rep. 
285,  approaches  our  case  closely.  The  plain- 
tiff was  an  actress  and  made  a  contract  with 
Daly,  a  theatrical  manager,  to  perform  at 
the  Fifth  Avenue  Theater,  for  the  season 
commencing  September  15,  1870,  and  end- 
ing July  1,  1871,  at  a  stipulated  salary  per 
week.  She  was  ready  and  willing  to  per- 
form on  her  part,  but  the  defendant  repu- 
diated the  contract  and  refused  to  allow 
plaintiff  to  enter  upon  the  service.  It  ap- 
peared that  she  had  endeavored  to  obtain 
like  employment  at  other  theaters,  but  fail- 
ed. The  opinion  is  exhaustive  and  able,  re- 
viewing a  great  number  of  decisions.  The 
holding  is  that  plaintiff's  remedy  was  not 
an  action  for  wages,  but  for  damages  for 
breacli  of  contract,  and  that  the  damages 


were  prima  fade  the  amount  of  the  wages 
for  the  fall  term. 

In  Baldwin  v.  Bennett,  4  Cal.  392,  which 
was  for  breach  of  contract  with  an  attorney 
for  legal  services  for  an  agreed  compensa- 
tion, where  the  client  settled  the  dalm  with- 
out knowledge  or  consent  of  plaintiff,  a 
recovery  for  the  contract  price  was  had, 
the  court  holding:  "The  general  rule  as  to 
the  measure  of  damages,  In  an  action  for  the 
breach  of  contract,  is  the  actual  loss  sustain- 
ed. But  where  from  the  nature  of  the  con- 
tract no  possible  mode  Is  left  of  ascertain- 
ing the  damage,  we  adopt  the  only  measure 
of  damages  which  remains,  and  that  is  the 
price  agreed  to  be  paid." 

Coffee  V.  Melggs,  9  Cal.  363,  was  a  salt 
brought  to  recover  damages  for  the  breach 
of  an  agreement  to  employ  plaintiff  to  make 
certain  alterations  on  a  steam  engine,  he  to 
furnish  all  material;  the  compensation  to 
be  $1,000  provided  the  alterations  produced 
the  desired  result;  otherwise  nothing.  In 
the  progress  of  the  work  the  defendant  stop- 
ped it  Plaintiff  had  Judgment  for  the 
amount  named  In  the  contract.  This  Judg- 
ment was  afllrmed,  the  court  foUowi&g  the 
case  in  4  Cal.,  supra,  and  holding  that: 
"Where,  from  the  nature  of  the  contract  it 
is  not  practicable  to  ascertain  the  amount 
of  damages  sustained  by  a  breach  of  con- 
tract, the  measure  is  the  price  agreed  to  be 
paid." 

Kersey  v.  Garton,  77  Mo.  646,  was  a  suit 
for  attorney's  fees.  Plaintiff  was  employed 
by  defendant  to  bring  suit  for  certain  land 
for  a  fee  contingent  upon  success.  The  suit 
was  brought  and  was  being  prosecuted  when 
defendant  refused  to  have  the  cause  proceed. 
Plaintiff  had  Judgment.  This  Judgment  was 
affirmed,  the  court  holding  that:  "If  an  at- 
torney Is  prevented  by  his  dlent  from  com- 
pleting his  employment,  he  will  be  entitled 
to  recover  his  fees  as  If  the  contract  was  ful- 
ly performed." 

Webb  v.  Trescony,  76  Cal.  621,  18  Pac. 
796,  was  for  attorney's  fees.  Plaintiff  was 
employed  to  defend  certain  suits  at  an  agreed 
compensation  of  |950.  Plaintiff  appeared 
and  did  all  things  necessary  for  over  a  year 
when  defendant  discharged  him.  Plaintiff 
recovered  $960  and  costs.  This  was  affirmed, 
the  court  following  earlier  cases,  and  holding 
that:  "When  an  attorney  at  law  is  employ- 
ed to  defend  certain  suits  at  an  agreed  price, 
and  is  discharged  from  employment  without 
cause  before  the  suits  are  concluded,  having 
faUy  performed  the  contract  upon  his  part 
nntU  discharged,  the  measure  of  damages  for 
breach  of  the  contract  of  employment  is  the 
full  contract  price  agreed  upon  by  the  par- 
ties." 

After  considerable  reflection,  and  search  of 
authorities,  the  majority  of  the  court  ia  led 
to  the  condusion  that  a  cause  of  action  ac- 
crued to  plaintiff,  for  breach  of  contract, 
so  soon  as  the  claim  was  wrongfully  taken 
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oat  of  his  hands.  If,  then,  at  the  trial,  he 
established  that  the  account  was  a  collecti- 
ble claim,  a  right  to  recover  followed,  and 
that  right  did  not  depend  at  all  on  whether 
the  claim  was  afterward  in  fact  collected 
by  some  one  tise.  Proof  of  such  fact  might 
establish  the  collectibility  of  the  claim,  but 
it  was  not  essential  to  plalntiCTB  right  to 
recover.  Then,  what  was  the  measure?  No 
rule  seems  wholly  free  from  objection.  The 
attorney  had  performed  no  service;  hence 
the  rule  of  quantum  meruit  does  not  apply; 
nor  does  it  appear  that  the  defendant  had 
been  in  any  way  benefited.  But  the  value  of 
the  attorney's  anticipated  services  had  been 
fixed  by  the  agreement  of  the  parties.  In 
the  absence  of  any  other  ascertained  rule 
of  damage  why.  may  not  this  sum  be  taken 
as  the  one  nearest  in  contemplation  of  the 
I)arties,  and  the  one  nearest  a  fair  solution? 
The  majority  think  It  is,  and  that  a  recovery 
on  that  ba.BlB,  properly  ascertained,  might 
attain  a  result  not  involving  injustice  and 
at  the  same  time  afford  reasonable  recom- 
pense to  the  party  who,  by  the  wrong  of  the 
other  party,  has  lost  thei  advantage  of  a 
valuable  contract  Contracts  such  as  the 
one  before  us  are  in  their  nature  dissimilar 
from  the  ordinary  contract  of  employment. 
Peculiar  and  confidential  relations  are  often 
formed,  and  it  not  infrequently  happens  that 
In  the  relations  thus  brought  about  the  at- 
torney obtains  private  information  respect- 
ing his  client's  business  which  he  may  not 


afterward    divulcs.      Tbis    cooperation 

would  prevent  in  some  cases  which  might  be 
easily  -supposed,  the  dlscliarged  attorney 
from  taking  employment  from  the  opposite 
party.  Such  instances  would  be  rare,  still 
they  occasionally  occur,  and  a  rule  of  damage 
which  would  entirely  Ignore  this  considera- 
tion would  hardly  meet  with  general  ap- 
proval. These  considerations,  and  the  fact 
ot  the  Impracticability  of  ascertaining  a  sat- 
isfactory measure  of  damage  sustaiued  by 
the  attorney  from  such  breach  differentiates 
the  case  presented  from  that  Involved  in  a 
case  of  ordinary  employmsnt,  and  it  is  be- 
lieved, Justify  fixing  the  measure  of  damages 
at  the  rate  of  compensation  agreed  to  be 
paid. 

[2]  3.  The  instruction  that  In  case  the  Jaiy 
should  find  that  tlie  plaintiff  was  entitled  to 
recover  for  servioes,  the  jury  might  take  In- 
to account  the  benefits  defendant  might  have 
derived  therefrom,  is  also  erroneous.  This 
instruction  introduces  the  element  of  specula- 
tion— guesswork — that  Is,  and  is  necessarily, 
misleading  and  prejudicial.  Haish  v.  Pay- 
son,  107  III.  365. 

The  Judgments  below  will  be  reverse  and 
the  cause  remanded. 

Beversed. 

DAVIB,  PBICD,  JOHNSON,  and  DONA- 
HUE, JJ..  concur.  SHACCK.  J.,  concurs  in 
tlie  reversal  of  the  Judgment  and  In  the  sec- 
ond paragraph  of  the  syllabus. 
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BZER3  vj  MBRIDIAN  PBINTINQ  CO.  et  &1. 

(Supreme  Court  of  Obio.    June  30,  1911.) 

(ByUahut  by  the  Court.) 

1.  XlBKL   AKD    SLARDKB    (|  38*>— PBIVILEOKD 

Gommuhications—Papkbs  Ii^ilsd  ir  Coukt. 
The  publication  of  pleadings  or  papers 
which  have  been  placed  on  the  files  of  a  court, 
when  the  court  has  not  yet  acted  thereon,  is 
not  privileged,  even  though  the  publication  is 
made  in  good  faith  and  without  malice  cpiao 
Olncinnatf  Gazette  Co.  v.  Ximberlake,  10  Ohio 
St.  649,  78  Am.  Dec.  285,  approved  and  fol- 
lowed). 

(Ed,  Note.— For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  H  117-128;  Dec.  Dig.  i 
3S.*j 

2.  CowflTiTUTioNAi,  Law   (U  206,  321*)-'Li- 

BEi.  AND  Slandeb  (J  1%*)— Due  Fbocess 
OF  Law— Pbivileges   and   Iumunitiks   of 

CinZBRa— BCBDBK   OF  PbOOF. 

The  amendment  and  supplement  to  section 
tS091,  Bevised  Statutes  of  Ohio,  passed  April 
16,  1900,  94  O.  L.  285,  changing  the  presump- 
tion and  burden  of  proof  as  to  malice,  is  un- 
oonstitntiona]  and  void. 

[Ed.  Note.— For  other  oases,  see  Constitu- 
tional Law,  Cent.  Dig.  fS  950-955;  Dec.  Dig. 
fr206,  3Zii*  Libel  tad  Slander,  iOec.  Dig.  | 

Donahue,  J.,  dissenting  in  part. 

Error  to  Clrcnlt  Coort,  Cny«hogs  Oonnty. 

Action  by  one  Byers  against  tbe  Meridian 
Printing  Company  and  others.  From  a  Judg- 
ment for  defendants,  plaintUf  brings  error. 
Beversed  and  remanded. 

The  plalutlff  in  error  was  plaintiff  in  the 
court  of  common  pleas  in  which  he  filed  his 
petition  alleging  that  tbe  defendants  had  pub- 
lished in  a  newspaper  owned  and  controlled 
by  them,  viz.,  the  Oeveland  Kews,  a  libelous 
statement,  which  was  in  substance  that  war- 
rants for  the  arrest  of  the  plaintiS  on  the 
charge  of  pei-jury  together  with  warrants  for 
other  persons  for  other  felonious  crimes  had 
been  sworn  out  before  a  Justice  of  tbe  peace 
by  one  L.  A.  Damschroeder.  It  was  further 
stated  in  said  article  that  Damschroeder  as- 
serts that  tbe  plaintifC  committed  perjury  in 
swearing  to  the  aifidavlt  by  which  suit  was 
brought,  etc.  The  plaintiff's  petition  further 
allejged  that  he  Is  an  attorney  qualified  to 
practice  in  the  courts,  and  that  he  Is  tbe  per- 
son referred  to  in  this  article,  and  that  so 
far  as  It  refers  to  the  plaintiff  the  language 
complained  of  is  viciously  false  and  untrue, 
and  Is  calculated  to  injure  tbe  plaintiff  in 
his  reputation  as  a  man,  as  a  citizen,  and  in 
tbe  practice  of  his  profession  and  to  bring 
him  into  public  scandal,  infamy  and  disgrace. 
He  charges  that  be  has  been  disgraced  and 
hnmlUated,  and  his  business  tiaa  been  in- 
jured thereby,  for  all  of  which  he  claims  dam- 
ages. 

The  defendants  made  a  Joint  answer  set- 
ting np  three  defenses.  The  first  defense,  aft- 
er admitting  the  formal  allegations  of  tbe 
petition  and  tbe  publication  of  the  article 
complained  of,  denies  all  and  singular  tbe 


averments  of  fact  in  said  amended  petition 
contained  saving  and  excepting  the  averments 
hereinbefore  expressly  admitted  to  be  true. 
In  their  second  defense  the  defendants  set 
forth  a  certain  affldavit  made  by  one  Law- 
rence A.  Damschroeder  charging  the  plaintiff 
with  perjury,  and  setting  forth  a  warrant  al- 
leged to  hare  been  issued  by  the  Justice  of 
the  peace  with  whom  said  affidavit  waa  filed. 
And  they  further  say  that  they  thereupon 
caused  Uic  publication  complained  of  to  be 
made,  and  diat  the  same  is  a  fair  and  ac- 
curate report  of  the  said  proceedings  had  be- 
fore the  said  Justice  of  the  peace.  Further 
answering,  the  defendants  say  that  they 
made  said  publication  in  good  faith,  relying 
on  tbe  said  affidavit  and  warrant  and  said 
proceedings  before  the  said  Justice  of  tbe 
peace,  and  they  deny  that  in  making  said 
publication  they  were  actuated  by  any  malice 
whatsoever  toward  the  plaintiff.  For  their 
third  defense  the  defendants  say  that  a  re- 
porter representing  the  defendant,  the  Merid- 
ian Printing  Company,  went  to  the  ofllce  of 
tbe  Justice  of  the  peace  referred  to  in  said 
publication  and  made  Inquiry  as  to  whether 
or  not  a  warrant  bad  in  fact  been  issued  for 
the  arreet  of  tbe  plaintiff;  that  the  said  Jus- 
tice informed  the  reporter  that  the  warrant 
had  been  issued,  and  that  the  reporter  there- 
upon requested  to  see  the  files  in  said  case, 
and  the  same  were  exhibited  to  him  and  ex- 
amined by  him,  and  he  found  in  the  file  en- 
velope an  affidavit  charging  the  plaintiff 
with  perjqry,  and  otherwise  making  charges 
agalpst  him  as  set  forth  In  said  publication; 
that  the  reporter  also  found  In  said  file  en- 
velope a  warrant  for  the  arrest  of  the  plain- 
tiff duly  signed  by  the  Justice  of  tbe  peace, 
and  that  thereupon  acting  upon  such  exam- 
ination and  information  he  preiwred  the  pub- 
lication complained  of  which  tbe  defendants 
thereupon  caused  to  be  published.  Defend- 
ants further  alleged  that  at  the  time  of  the 
publication  they  believed  and  had  reasonable 
grounds  to  t)elleve  that  the  statements  con- 
tained in  sold  publication  were  true;  that 
they  made  the  same  in  good  faith  and  be- 
lieved it  to  be  by  reason  of  the  aforesaid  in- 
quiries a  fair  and  accurate  report  of  the  pro- 
ceedings had  before  the  said  Justice  of  the 
peace.  They  further  say  as  a  part  of  said 
third  defense  that  thereafter  the  plaintiff  de- 
manded that  the  defendants  make  retraction 
of  the  matter  contained  in  said  publication 
so  far  as  it  related  to  him,  the  said  plaintiff, 
and  that  in  response  to  this  demand  for  a 
retraction,  and  acting  on  Information  from 
the  plaintiff  and  stateipents  made  by  him. 
without  further  investigation,  ami  solely  with 
desire  to  set  right  a  possible  wrong  which 
they  may  bave  done  tbe  plaintiff,  they  pronjpt- 
ly  published  a  full  and  complete  retraction  of 
the  same  in  as  public  a  manner  and  as  con- 
spicuous a  place  as  that  in  which  they  had 
nuide  the  original  publication.     A  copy  of 
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tliia  retraction  la  given.  And  they  deny,  fur* 
tber,  that  in  making  the  said  publication  they 
were  actuated  by  any  malice  whatever  to- 
ward the  plaintiff. 

Demurrers  to  each  one  of  the  separate  de- 
fenses filed  by  the  plaintiff  were  overruled 
by  the  common  pleaa  court  The  plaintiff 
not  desiring  to  plead  further  final  judgment 
was  entered  for  the  defendants.  To  this 
Jndgmoit  the  plaintiff  filed  his  petition  in 
error  In  the  circuit  court  which  affirmed  the 
judgment  of  the  court  of  common  pleas  and 
this  proceeding  In  error  Is  prosecuted  to  re- 
verse the  judgment  of  both  the  lower  court& 

Frlebolln  &  Byers  and  P.  L.  A.  Ll^hley, 
for  plaintiff  In  error.  Oage,  Wilbur  & 
Wachner,  for  defendants  in  error. 

DAVIS,  J.  (after  stating  the  facts  as 
above).  We  regard  it  as  unnecessary  to  con- 
sider whether  the  demurrer  to  the  first  de- 
fense stated  In  the  answer  of  the  defendants 
should  have  been  sustained.  The  demurrer 
to  the  first  defense  having  admitted  the 
facts  pleaded  for  the  purposes  of  the  demur- 
rer only,  when  the  demurrer  was  overruled 
the  Issue  made  by  the  petition  and  the  an- 
swer remained  for  trial;  and  therefore  the 
court  of  common  pleas  erred  In  rendering 
Judgment  against  the  plaintiff  on  the  plead- 
ings, and  the  circuit  court  erred  In  affirming 
that  judgment  That  Is  the  necessary  result 
In  the  view  which  we  take  of  the  third  de- 
fense. 

[1]  The  second  defense  is  evidently  drawn 
with  the  Intention  of  raising  the  point  that 
the  publication  was  one  of  a  qualified  privi- 
lege, and  It  Is  frankly  admitted  by  counsel 
that  this  defense  Is  Irreconcilable  with  the 
ruling  of  this  court  In  Cincinnati  Gazette 
Go.  V.  Tlmberlake,  10  Ohio  St  540,  78  Am. 
Dec  285,  and  accordingly  a  vigorous  effort 
Is  made  to  show  that  the  doctrine  of  that 
case  is  wrong  and  should  now  be  overruled. 
We  shall  not  undertake  to  review  the  cases 
which  counsel  have  brought  to  oar  attention 
from  other  jurisdictions.  It  is  kufflclent  to 
say  that  few,  if  any,  of  them  are  relevant  to 
the  precise  facts  of  this  case,  and  none  of 
them  Is  convincing  to  us  that  the  case  of 
Cincinnati  Gazette  Co.  ▼.  Tlmberlake,  supra, 
was  wrongly  decided.  Whatever  may  be 
said  as  to  the  authority,  at  the  present  time, 
of  cases  cited  by  the  court  In  the  opinion, 
the  reasons  given  seem  to  be  sound  and  even 
more  applicable  to  the  case  now  in  band 
than  the  one  then  under  consideration.  We 
quote  from  the  opinion:  "But  In  this  case 
there  Is  no  claim  that  the  charge  against  the 
plaintiff  below  was.  In  fact  true.  The  de- 
fense rests  wholly  on  the  claim  of  privilege. 
And  If  the  publisher  of  a  newspaper  may,  in 
virtue  of  his  vocation,  without  responsibility, 
publish  the  details  of  every  criminal  charge 
before  a  police  officer,  however  groundless, 
and  whether  •manating  from  the  mistake  or 


the  malice  of  a  third  party,  then  mnst  pri- 
vate character  be,  Indeed,  imperfectly  pro- 
tected. Such  publications  not  only  inflict 
an  Injury  of  the  same  kind  with  any  other 
species  of  defamation,  but  their  tendency  is 
also  to  interfere  with  the  fair  and  impartial 
administration  of  justioe,  by  pols<mlng  the 
public  mind  and  creating  a  prejudice  against 
a  party,  whom  the  law  stUl  presumes  to  be 
innocent"  What  follows  this  quotation  in 
the  opinion  might  well  be  adopted,  mutatis 
mutandis,  in  the  present  cas& 

The  publication  was  not  a  fair  and  ao> 
curate  report  of  any  judicial  "proceeding"  or, 
still  less  than  the  Tlmberlake  Case,  of  any 
purely  "ex  parte  proceedings,"  for  in  that 
case  a  warrant  had  been  issued  and  an  ar- 
rest had  been  made,  although  the  accused 
was  discharged  on  the  very  day  of  the  pub- 
lication. In  this  case  no  action  had  bem  tak- 
en by  the  Justice  of  the  peace,  no  warrant 
had  been  "Issued,"  and  no  arrest  had  been 
made.  It  appears  from  the  alleged  retraction 
which  is  set  out  in  the  answer  that  the  af> 
fldavlt  had  not  been  sworn  to,  and  that  the 
Justice  convinced  the  complainant  that  he 
could  not  maintain  an  action  against  the 
plaintiff,  whereupon  he  took  the  affidavit 
away  without  having  sworn  to  it  We  cannot 
conceive  of  any  process  of  reasoning,  nor  of 
any  considerations  of  public  policy,  which 
would  Justify  such  a  publication  as  this  one 
was,  under  the  facts  of  this  case,  as  a  priv- 
ileged publication,  in  the  face  of  the  well- 
supported  doctrine  that  there  Is  no  privilege 
extended  to  the  publication  of  papers  which 
have  been  merely  filed  In  court  and  on  which 
there  has  been  no  judicial  action.  It  was 
Cbus  expressed  in  one  case:  "There  Is  no 
rule  of  law  which  authorizes  any  but  the 
parties  Interested  to  handle  the  files  or  pub- 
lish the  contents  of  their  matters  In  litiga- 
tion. The  parties,  and  none  Init  the  parties, 
control  them.  One  of  the  reasons  why  par- 
ties are  privileged  from  suit  for  accusations 
made  in  their  pleadings  Is  that  the  pleadings 
are  addressed  to  courts  where  the  facts  can 
be  fairly  tried,  and  to  no  other  readers.  If 
pleadings  and  other  documents  can  be  pub- 
lished to  the  world  by  any  one  who  gets  ac- 
cess to  them,  no  more  effectual  way  of  doing 
malicious  mischief  with  Impunity  could  be 
devised  than  filing  papers  containing  false 
and  scurrilous  charges,  and  getting  those 
printed  as  news.  The  public  have  no  rights 
to  any  information  on  private  suits  till  they 
come  up  for  public  hearing  or  action  in  open 
court;  and,  when  any  publication  is  made 
Involving  such  matters,  they  possess  no  priv- 
ilege, and  the  publication  must  rest  on  either 
nonllbelous  character  or  truth  to  defend  it 
A  suit  thus  brought  with  scandalous  accosa-' 
tlons  may  be  discontinued  without  any  at- 
tempt to  try  it  or  on  trial  the  case  may  en- 
tirely fall  of  proof  or  probability.  The  law 
has  never  authorized  any  such  mischief.  In 
Scrlpps  T.  BeUly,  35  Mich.  371,  24  Am.  Bep. 
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575;  Id.,  88  Mich.  10,  this  court  found  It  nec- 
essary to  decline  accepting  the  doctrine  of 
privilege  In  such  cases."  Park  r.  Free  Press 
Co.,  72  Mich.  560,  568,  40  N.  W.  731,  734,  1 
L.  B.  A.  599,  16  Am.  St.  R^.  544.  The  same 
distinction  was  recognized  and  the  doctrine 
ai^lied  in  Cowley  t.  Pulslfer,  187  Mass.  382, 
60  Am.  Rep.  318;  Sutton  t.  Belo  &  Co.  (Tex. 
Civ.  Aft).)  64  a.  W.  686 ;  Barber  t.  St  Louis 
Dispatch  Co.,  3  Mo.  App.  377 ;  American  Pub. 
Co.  ▼.  Gamble,  115  Tenn.  663,  90  S.  W.  1005 ; 
Stuart  V.  Press, Pub.  Co.,  83  App.  Dlv.  467, 
478,  479,  82  N.  T.  Snpp.  401.  We  need  not 
pursue  the  discussion  of  this  subject  further. 
The  demurrer  to  the  second  defense  should 
luiTe  been  sustained. 

[2]  We  come  now  to  the  consideration  of  a 
question  of  more  serious  Import  The  third 
defense  was  drawn  under  Revised  Statutes, 
I  5094,  as  amended  and  supplemented  by  an 
act  passed  April  16,  1900;  94  Oblo  Laws,  295. 
The  effect  of  the  amendmoit,  as  claimed  by 
the  defendants  and  upon  the  construction 
adopted  by  the  United  States  Court  of  Ap- 
peals in  Post  V.  Butler,  137  Fed.  723,  71  <J. 
C.  A.  309,  is  that  "it  is  optional  with  the  per- 
son libeled  to  stand  upon  his  rights  under  the 
old  law,  or  to  waive  a  part  by  demanding  and 
accepting  a  retraction  under  the  law  as 
amatded."  The  federal  court  could  see  no 
way  to  sustain  the  statnte  as  constitutional, 
except  by  adopting  the  construction  above 
given;  and  we  are  of  the  opinion,  for  reasons 
that  will  appear,  that  even  that  construction, 
obviously  resorted  to  for  the  purpose  of  sav- 
ing the  statute,  will  not  relieve  it  from  the 
taint  of  unconstitutionality. 

The  constitutional  guaranties  are  that  "ev- 
ery person,  for  an  Injury  done  him  in  his 
land,  goods,  person  or  reputation,  shall  have 
remedy  by  due  course  of  latB."  Const  Ohio, 
art  1,  {  16,  and,  "No  state  shall  malie  or  en- 
force any  law  which  shall  abridge  the  priv- 
ileges or  Immunities  of  citizens  of  the  United 
States;  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty  or  property  without  due 
process  of  law."  Const  U.  8.  Fourteenth 
Amendment.  In  Park  v.  Free  Press  Co.,  su- 
pra, the  court  say:  "There  is  no  room  for 
holding  in  a  constitutional  system  that  pri- 
vate reputation  is  any  more  subject  to  be  re- 
moved by  statute  from  full  legal  protection 
than  life,  liberty,  or  property.  It  Is  one  of 
those  rights,  necessary  to  human  society,  that 
underlie  the  whole  social  scheme  of  civiliza- 
tion. It  is  a  thing  which  is  more  easily 
injured  than  restored,  and  where  injury  Is 
capable  of  infinite  mischief.  And,  on  the 
other  hand,  It  is  one  where  the  injury  Is  fre- 
quently, and  perhaps  generally,  aggravated  by 
malice.  The  law  has  therefore  always  drawn 
distinctions  between  intentionally  false  and 
wicked  assaults  on  character,  and  those  which 
were  not  actually  designed  to  create  a  false 
impression,  although  necessarily  tending  to 
injure  reputation  If  false  In  fact,  but  it  has 
made  both  actionable." 


In  McGee  v.  Baumgartner,  121  Mich.  287, 
60  N.  W.  21,  the  court  approved  and  fol- 
lowed Park  V.  Free  Press  Co.,  holding  that 
"The  right  to  recover  in  an  action  of  libel  for 
damages  to  reputation,  cannot  be  abridged 
by  statute." 

Now  in  what  respect,  if  any,  are  the  rights 
and  privileges  of  the  plaintiff  abridged  by 
the  statute?  Or,  In  what  respect  if  any,  is 
he  deprived  of  his  remedy  by  due  course  of 
law?  We  confine  ourselves  to  the  considera- 
tion of  the  statute  as  construed  in  Post  v. 
Butler,  supra,  because  this  defense  Is  planted 
on  Post  V.  Butler,  and  because  if  the  statute 
a»  therein  construed  cannot  be  sustained  as 
constitutional,  it  Is  conceded  in  that  case 
to  be  unconstitutional.  "Due  process  of 
law  in  each  particular  case  means  such  an 
exertion  of  the  powers  of  government  as  the 
settled  maxims  of  the  law  permit  and  sanc- 
tion, and  under  snch  safeguards  for  protec- 
tion of  individual  rights  as  those  maxims 
prescribe  for  the  class  of  cases  to  which 
the  one  in  ijuestion  belongs."  Cooley  Const 
,Llm.  {  356.  Due  process  of  law  has  also  been 
dedned  to  be,  "Law  In  its  regular  form  of 
administration  through  courts  of  justice." 
2  Kent,  Com.  10.  It  Is  obvious  that  it  does 
not  mean  that  anything  which  the  Legisla- 
ture may  declare  without  regard  to  consti- 
tutional limitations  is  due  process  of  law; 
for  that  would  abrogate  all  guaranties  of  the 
Constitution.  By  settled  principles  of  the 
common  law,  the  publication  of  defamatory 
matter,  which  Is  false  In  fact  and  not  privil- 
eged. Is  presumed  to  be  malicious — that  is, 
the  plaintiff  may  recover  without  proving 
malice — and  the  burden  is  upon  the  defend- 
ant to  disprove  it  This  Is  the  substantive 
law,  and  not  mere  matter  of  procedure.  By 
the  common  law,  also,  one  who  Is  Injured  by 
such  a  publication  may,  by  natural  right 
demand  an  apology  or  retraction,  but  unless 
it  were  accepted  as  a  satisfaction  It  would 
not  be  a  complete  defense,  and  would  only  be 
considered  In  mitigation  of  damages.  This, 
again.  Is  substantive  law  and  not  a  matter 
of  formal  procedure.  These  rules  have  al- 
ways been  regarded  as  primary  and  essential 
In  the  law  of  libel  for  protection  of  reputa- 
tion not  only  for  Injury  which  may  be  meas- 
ured by  money  values,  but  for  that  "Intan- 
gible but  fatal  influence  which  suspicion, 
helped  by  ill  will,  Ispreads  beyond  recall  or 
reach  by  apology  or  retraction."  And  there- 
fore they  are  to  be  regarded  as  part  of  the 
"remedy  by  due  course  of  law"  of  which  the 
Constitution  declares  that  no  person  shall 
be  deprived.  These  rights  the  Legislature 
did  not  give  to  the  libeled  person  and  the 
Legislature  cannot  take  them  away.  We  are 
not  disposed  to  question,  at  least  for  our 
present  purpose  we  will  not  that  a  citizen 
may  waive  a  constitutional  right;  but  we 
do  deny  that  he  can  be  compelled  to  waive 
his  right,  or  that  he  can  be  arbitrarily  sub- 
jected to  an  option  to  stand  upon  one  right 
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xmdtx  penalty  of  losing  another.  Under  tbls 
statute  the  plaintiff  Is  given  the  choice  of 
resorting  to  the  courts  without  the  right  of 
demanding  a  retraction,  or  of  demanding  a 
retraction,  and.  If  given,  being  limited  in 
bis  right  of  recovery;  and  If  he  chooses 
either  course,  he  mnst  do  It  at  bis  own  peril 
and  wlthont  any  recompense  whatever.  Re- 
curring again  to  the  opinion  in  Park  v.  Free 
Press  Co.,  supra,  "it  is  not  competent  for  the 
Legislature  to  give  one  class  of  citizens  legal 
exemption  for  wrongs  not  granted  to  others; 
and  it  is  not  competent  to  authorize  any 
person,  natural  or  artificial,  to  do  wrong 
to  others  without  answering  fully  for  the 
wrong." 

It  was  said  In  the  argnmoit  that  the  cir> 
cult  court  in  disposing  of  this  case  said  that 
there  could  be  no  doubt  that  the  Legisteture 
had  the  power  to  change  the  presumption  as 
to  malice.  The  constitutional  power  of  the 
L^slature  to  prescribe  the  pvesnmptions  of 
evidence  and  to  change  the  rules  of  evidence 
was   recently   considered  by  this  court  In 


Williams  &  Thomas  Co.  t.  Freslo,  05  N. 
lil  900. 

That  was  a  case  In  wlil«!h  property  Inter- 
ests were  concerned,  and  it  was  held  tliat 
the  provisions  of  the  Oonstltatlon  which 
require  that  laws  regulating  rights  in  prop- 
erty shall  operate  genially  and  equally,  ex- 
tend to  statutes  whldi  preoerflie  presump- 
tions and  rules  of  evidence  by  which  those 
rights  are  enforced.  In  other  words,  the 
guaranties  of  the  Constitution,  which  are 
the  same  for  the  protection  of  property  and 
reputation,  shall  be  regarded  by  the  Legisla- 
ture as  well  In  passing  laws  relating  to  evi- 
dence and  remedies  as  to  anbetantive  law. 

The  demurrer  to  the  third  defense  should 
have  been  sustained;  and  the  judgments  of 
the  circuit  court  and  court  of  common  ideas 
are  reversed  and  cause  rananded. 

BPEIUt,  a  J.,  and  SHAUGK,  PRICB.  and 
JOHNSUN,  JJ.,  concur.  DONAHUE,  J.,  ooB- 
cnrs  tn  the  first  proposition  of  the  syllabus, 
but  does  not  conciiT  In  the  second. 
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(M  Ob.  St  no 

LAMNINO  «t  aL  T.  BROWN. 

(Snpieme  Court  of  OUo.    June  30>  1911.) 
(BylUlnu  »y  Me  Ooiirt.)  . 

IKFAKT8    (J    81*>  —  lilMlTATiaB    OF    Aon«K8 
(S    73*)— GONIBAOT    0»    INFAHT— DlBATMim- 

ANCK— Suspension  or  I4Miiaiion. 

On  the  12th  day  of  Manjh,  1888,  B,,  an 
infant  18  years  of  age,  executed  deeds  convey- 
ing  his  interests  in  certain  real  estate  situate 
in  this  state  to  grantees  therein  named,  who  did 
not  file  such  deeds  for  record  until  the  year 
1908.  B.  arrived  at  majority  on  the  24th  day 
of  October,  1890,  and  thereafter  did  no  act  to 
ratify  or  confirm  said  conveyance* ;  but,  on  the 
oontraiT,  brought  suit,  on  the  ITtb  day  of 
April,  1809,  to  obtain  partition  of  said  real  es- 
tate, in  which  action  he  also  prayed  that  the 
deeds  he  had  executed  be  canceled. 

HeM,  that  B.'s  action  so  commenced  oper- 
ated to  disaffirm  the  deeds,  and  it  was  not  bar- 
red by  the  21-year  statute  of  limitations.  He 
is  entitled  to  partition  and  the  other  relief 
prayed  for. 

[Bd.  Note.— For  other  oases,  see  Infanta,  Cent 
Dig.  %\  46,  50-63:  Dec.  Die.  \  31  ;•  IJinita- 
tlon  of  Actions,  Cent  Dig.  H  390-398;  Dec. 
Dig.  f  72.*] 

£<rr.or  to  Circuit  Court,  Morrow  county. 

Action  by  Victor  B.  Brown  against  Satira 
M.  I«Terlng  and  others  for  partition  and, 
to  cancel  deeds;  one  Lannlng  being  subse- 
quently brought  In  as  a  defendant.  From  a 
Judgment  for  plaintiff,  defendants  bring  er- 
ror.   Affirmed. 

On  the  17th  day  of  April,  1909,  the  defend- 
ant in  error  filed  his  petition  against  Satira 
M.  Levering  et  al.,  asking  partition  of  cer- 
tain real  estate,  part  of  which  is  situated  In 
Knox  county  and  part  in  Morrow  county. 

After  the  defendants  were  brought  in,  the 
petition  was  amended  by  making  the  plaln- 
tUt  in  error  party  def^idast,  and  also  al- 
leging that  the  plaintiff,  Victor  S.  Brown, 
"while  a  minor  18  years  of  age,  had  joined 
some  of  the  defendants  In  executing  deeds, 
by  the  terms  of  which  he  had  conveyed  his 
Interest  in  said  lands  to  the  grantors  of 
some  of  said  defendants,  which  deeds,  made 
during  his  minority,  he  prayed  to  have  can- 
celed by  decree  of  the  court,  and  that  par- 
tition be  ordered  as  originally  prayed  for. 

The  defendants  set  up.  In  two  forms,  the 
statute  of  limitations  as  a  bar  to  the  action. 
The  reply  denied  the  facts  alleged  to  con- 
atitute  the  statutory  bar. 

The  case  having  reached  the  circuit  court 
on  appeal,  that  court  found  the  following 
facts,  in  tvlilch  the  entire  case  is  developed. 

"That  Jos^h  Levering  died  intestate  in 
the  year  1871,  seised  of  the  lands  In  the 
amended  petition  described,  leaving  Shannon 
Levering,  Cliarles  Levering,  Edward  levering, 
Calvin  Levering,' and  Lnrana  Levering  Brown 
bis  only  children  and  only  heirs  at  law. 

'*!&  the  year  1872,  the  said  Bdward  Lever- 
ing and  Calvin  Levering,  being  In  posseg- 
Bion  of  said  real  estate  as  tenants  in  com- 
mon, purchased  the  shares  of  said  Shannon 


Levering  and  Charles  Levering,  and  continu- 
ed in  possession  as  cotaiants  with  said  Lu- 
rana  Levering  Brown  until  her  death ;  that 
she  died  in  the  year  1886,  leaving  Bdmond 
W.  Brown,  her  husband,  and  two  children, 
Victor  EL  Btown,  the  plaintiff,  and  Lillie  B. 
Hill,  her  only  heirs  at  law;  that  od  the  I2th 
day  of  Mardi,  1888,  the  said  Bdmond  W. 
Brown,  Victor  B.  Brown,  and  Lillie  B.  Hill, 
by  two  deeds  executed  In  due  form,  oonv^- 
ed  their  interest  in  said  lands  to  Bdward  and 
Calvin  Levering;  that  said  Victor  Bl  Brown 
at  the  date  of  the  execution  of  said  deeds 
was  a  minor  18  years  of  age,  and  received 
no  consideration  for  said  conveyance;  that 
he  attained  bis  majority  on  the  24th  day  of 
October,  1890;  that  said  deeds  were  not  filed 
for  record  until  the  year  1909,  and  when 
they  were  so  filed  for  record  -he  had  no 
knowledge  of  their  existence,  or  recollection 
of  having  signed  the  same;  that  be  filed  bis 
petition  in  this  action  on  the  17th  day  of 
April,  1909,  within  21  years  after  he  arrived 
at  the  age  of  majority,  but  more  than  21 
years  after  said  deeds  bad  been  executed  by 
blm ;  that  said  Edmond  W.  Brown  died  prior 
to  the  commencement  of  this  suit ;  that  said 
Edward  and  Calvin  Levering  continued  in 
possession  and  exercised  control  over  said 
lands  by  living  upon,  farming,  and  keeping 
the  same  In  repair,  and  paying  the  taxes 
thereon,  until  the  death  of  said  Bdward 
Levering ;  that  he  died  intestate  In  the  year 
1893,  without  issue,  leaving  Satira  M.  Lever- 
ing, his  widow,  and  said  Shannon  Iiovering, 
Charles  Levering,  Calvin  Levering,  Victor 
£.  Brown,  and  LlUle  B.  Hill,  his  only  heirs 
at  law. 

"That  in  the  year  1896  said  Calvin  Lever- 
ing intermarried  with  said  Satira  M.  Lever- 
ing, widow  of  said  Bdward  M.  Levering,  de- 
ceased, and  died  in  the  year  1904  intestate, 
and  without  issue,  leaving  said  Satira  M. 
Levering,  his  widow,  and  the  said  Lillie  B. 
Hill,  Victor  B.  Brown,  Milton  Levering  and 
Homer  Levering,  his  «n]y  belrs  at  law. 

"The  said  plalntlD^  Victor  B.  Brown,  lived 
within  1%  miles  of  said  lands  from  the  time 
of  bis  mother's  death  -  until  the  commence- 
ment of  this  suit,  and  frequently  visited  at 
tbe  Levering  home,  and  was  on  friendly 
terms  with  all  of  them,  and  frequently  as- 
sisted said  Satira  M.  Levering,  upon  her  re- 
quest, in  tbe  management  of  said  lands,  by 
his  counsel  and  advice.  That  said  Victor  B. 
Brown  made  no  demand  or  effort  to  assert 
his  rights  as  to  the  ownership  of  said  lands, 
or  of  any  Interest  in  tbem,  until  the  com- 
mencement of  this  suit,  April  17, 1909." 

As  conclusion  of  law,  the  court  found 
"that  the  possession  of  said  Edward  and 
Calvin  Levering  during  their  lifetime  was 
not  adverse  to  plaintiff,  and  that  said  J.  W. 
Lannlng  has  not  held  the  same  by  adverse 
possession  a  sufficient  length  of  time  to  per- 
fect his  title  against  the  said  plaintiff;  that 


•For  other  cases  see  same  topic  and  section  NUMBER  lo  Deo.  Dig.  ft  Am.  Dig.  Ke^  No.  Series  ft  Rep'r  ladsxM 
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this  action  Is  not  barred  by  tbe  statute  of 
limitations;  that  said  Victor  B.  Brown  never 
ratified  his  said  deeds;  that  he  disaffirmed 
the  same  by  the  bringing  of  this  action,  and 
Is  entitled  to  have  the  same  set  aside  and 
to  have  partition  as  prayed  for."  The  court 
ordered  partition  to  be  made,  setting  otf  to 
Victor  E.  Brown  one-tenth  part,  and  In  addi- 
tion thereto  that  he  has  an  estate  of  seven- 
eighths,  subject  to  life  estate  of  Batlra  M. 
Levering. 

The  defendants  excepted  and  proeecnte  er- 
ror In  this  court  to  reverse  the  Judgment 
entered  on  said  findings  of  ftict 

L.  K.  Powell,  for  plalntUfs  In  error.  Har- 
lan &  Wood  and  M.  W.  Spear,  for  defendant 
ia  error. 

PRICE,  J.  (after  stating  the  facts  as 
above).  It  Is  Important  to  Iceep  In  mind  at 
least  three  dates — dates  of  events  which  are 
vitally  Involved  In  the  consideration  of  this 
case.  Tbe  deeds  which  were  executed  by 
Victor  E.  Brown  for  land  he  desires  parti- 
tioned were  executed  on  the  12th  day  of 
March,  1888,  when  lie  was  18  years  of  age. 
He  arrived  at  his  majority  on  the  24th  day 
of  October,  1880.  The  action  now  under  re- 
view was  commenced  by  him  on  tbe  17th 
day  of  April,  1900. 

If  he  can  now  be  relieved  from  the  effect 
of  the  deeds  made  during  his  Infancy,  there 
Is  no  doubt  that  he  Is  entitled  to  partition 
as  prayed  foi;,  because  such  deeds  are  the 
only  legal  obstacle  to  bis  obtaining  that  re- 
lief. 

The  conveyances  having  been  made  during 
the  Infancy  of  the  grantor,  three  or  more 
questions  arise:  (1)  Did  the  minor  grantor, 
after  arriving  at  majority  so  confirm  or  rat- 
ify the  conveyances  that  he  Is  bound  by 
them?  (2)  Has  he  dlsafllrmed  the  conveyanc- 
es within  proper  time  and  In  a  legal  man- 
ner? (3)  Did  he  commence  this  action  within 
the  time  allowed  by  law  for  that  purpose? 
Or  was  his  right  of  action  barred  by  the 
statute  of  limitations  on  the  17tb  day  of 
April,  1909? 

Looking  at  the  fladlngs  of  fact,  we  see 
nothing  to  show  a  ratification  or  confirma- 
tion of  the  conveyances,  after  Brown  arrived 
at  majority.  All  that  relates  to  that  subject 
Is  contained  In  the  following  finding:  "That 
said  plaintiff,  Victor  E.  Brown,  lived  within 
1%  miles  of  said  lands  from  the  time  of  his 
mother's  death  until  the  commencement  of 
this  suit,  and  frequently  visited  at  the  Lev- 
ering home,  and  was  on  friendly  terms  with 
all  of  them,  and  frequently  assisted  said 
Satira  M.  Levering,  upon  her  request,  In 
the  management  of  said  lands,  by  his  coun- 
sel and  advice.  That  said  Victor  B.  Brown 
made  no  demand  or  effort  to  assert  his  rights 
as  to  the  ownership  of  said  lands,  or  of  any 
Interest  In  them,  until  the  commencement  of 
this  suit,  April  17,  1909." 

We  take  this  finding  to  mean  that  Brown 
was  a  near  neighbor  to  the  lands  occupied  by 


some  of  the  grantees,  with  whom  he  was  on 
friendly  terms,  and  whom  be  frequently  vis- 
ited, and  that  he  gave  advice  to  tbe  aged 
widow  about  the  management  of  said  lands. 
One  other  finding  should  be  remembered, 
which  Is  that  the  grantees  of  Victor  K. 
Brown  kept  the  deeds  from  record  ontil  the 
year  1909,  and  "that  when  they  wei«  so 
filed  for  record  Brown  had  no  knowledge  of 
their  existence,  or  recollection  of  having 
signed  them."  It  seems  to  be  the  law  that 
to  confirm  or  ratify  one  must  have  knowl- 
edge of  the  matter  or  transaction  to  be  con- 
firmed or  ratified,  and  that  silence,  or  even 
acquiescence,  does  not  amount  to  such  rat- 
ification. 

In  Tucker  ▼.  Moreland,  10  Peters,  76,  76, 
9  L.  Ed.  846,  it  Is  said:  "Without  undertak- 
ing to  apply  this  doctrine  to  its  fullest  ex- 
tent, and  admitting  that  acts  in  pais  may 
amount  to  a  confirmation  of  a  deed,  still  we 
are  of  opinion  that  tbese  acts  should  be  of 
such  a  Bolenm  and  unequivocal  nature  as  to 
establish  a  clear  Intention  to  confirm  tbe 
deed,  after  a  full  Imowledge  that  it  was  void- 
able. A  fortiori,  a  mere  acquiescence,  un- 
connected with  any  acts  demonstrative  of 
an  attempt  to  confirm  it,  would  be  insuffi- 
cient for  the  purpose." 

In  Jackson  v.  Carpenter,  11  Johns.  (N.  Y.) 
542,  643,  it  is  held  by  the  Supreme  Court  of 
New  York  that  acquiescence  by  the  grantor 
in  a  conveyance  made  during  his  infancy,  for 
11- years  after  he  came  of  age,  did  not  amount 
to  a  confirmation  of  the  conveyance;  but 
some  positive  act  was  necessary  evincing  bia 
assent  to  the  conveyance.  The  same  doc- 
trine is  found  In  Ourtin  v.  Patton,  11  Serg. 
&  R.  311;  Urban  v.  Grimes,  2  Grant,  Cas. 
(Pa.)  96.  In  the  latter  case.  It  is  remarked: 
"However,  should  an  infant  grantor  neglect 
to  make  an  actual  disaffirmance  of  his  deed 
of  lands,  or  sale  of  personal  chattels  after 
coming  of  full  age  until  the  time  limited  by 
the  statute  of  limitations  for  bringing  an 
action  has  elapsed,  the  delay  would  operate 
as  an  affirmance  of  the  deed  or  sale." 

In  the  history  of  this  case,  Brown  Joined 
others  in  conveying  the  real  estate.  He  was 
young  and  lacked  business  experience,  and 
the  grantees,  for  some  reason,  kept  the  deeds 
from  record  over  21  years  and  until  1909, 
which  was  the  year  suit  was  commenced. 
Until  then.  It  Is  found  that  Brown  had  no 
knowledge  or  recollection  of  having  signed 
the  deeds.  If  the  signing  had  ever  Impressed 
his  mind,  the  Impression  faded  Into  forget- 
fnlness,  until  these  instruments  appeared  of 
record.    Then  he  sued. 

And  this  brings  us  to  the  second  question: 
Has  Brown  disaffirmed  the  conveyances  with- 
in proper  time  and  in  proper  manner? 

Ia  Drake  v.  Ramsay  et  aL,  5  Ohio,  252,  it 
is  held  "that  a  conveyance  by  an  infant  feme 
covert  may  be  disaffirmed  whilst  action  of 
ejection  is  not  barred  by  the  statute  of  limi- 
tations." The  opinion  of  Lane,  J.,  is  in- 
structive, both  on  when  'the  right  of  dis- 
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afflrmance  may  be  exercised,  and  what  may 
be  considered  a  aufficlent  act  of  disaffirmance. 
On  page  254,  5  Ohio,  the  learned  writer  of 
the  opinion  says:  "We  believe  that  an  entry 
suit,  or  action,  a  subsequent  conveyance,  an 
effort  to  restore  parties  to  their  original  con- 
dition, or  any  act  unequivocally  manifesting 
tile  intention,  would  render  the  avoidance 
effectual,  and  that  the  institution  of  tills  suit 
is  an  act  fully  possessing  this  character." 
Continuing,  it  is  said:  "But  it  Is  strenuously 
urged  that  the  porwer  of  disaffirmance  must 
be  executed  in  a  reasonable  time;  In  some 
short  period  after  the  Infant  becomes  of  age. 
The  cases  cited  do  not  appear  to  us  to  es- 
tablish this  proposition,  nor  do  we  believe  it 
supported  by  any.  sound  reasons.    •    •    •  " 

Again,  on  the  same  page,  after  commenting 
on  authorities  cited,  it  is  said:  "In  our  opin- 
ion, lapse  of  time  may  frequently  furnish  evi- 
dence of  acquiescence,  and  thus  confirm  the 
title,  but  of  Itself  does  not  take  away  the 
right  to  avoid,  until  the  statute  of  limitations 
takes  effect.  In  this  position  we  are  coun- 
tenanced by  decisions  of  the  most  resp^table 
courts."  And  certain  cases  are  cited.  The 
remainder  of  the  opinion  tends  to  further 
elucidate  the  position  taken.  The  foregoing 
decision  was  approved  and  followed  in  Hugh- 
es V.  Watson,  10  Ohio,  127-134.  See,  also, 
Cresinger  v.  Lessee  of  Welch,  15  Ohio,  156, 45 
Am.  Dec.  565,  where  the  foregoing  cases  were 
tlioroughly  discussed  and  approved.  There 
is  no  later  case  decided  by  this  court  in 
which  these  holdings  have  been  questioned  or 
overruled. 

Hence  it  is,  that  the  bringing  of  the  action 
now  under  review  of  itself  is  a  disaffirmance 
of  the  deeds  in  unmistakable  language,  and  it 
has  l>een  done  within  the  statute  of  limita- 
tions, as  will  fully  appear  later  in  this  opin- 
ion. 

There  was  nothing  for  Brown  to  restore 
to  the  grantees  before  disaffirming,  for  the 
circuit  court  has  found  that  he  received  no 
consideration  for  the  conveyances,  and  there- 
fore be  could  restore  nothing,  even  if  such 
duty  could  be  imposed  upon  him  in  case  be 
bad  received  valuable  consideration,  which 
we  need  not  decide. 

Closely  related  to  the  last  is  the  third 
question:  Did  Brown  commence  bis  action 
within  the  time  allowed  by  law  for  that 
purpose?  Or,  In  other  form,  was  bis  right 
of  action  barred  by  the  statute  of  limitations, 
April  17,  1909,  the  day  it  was  commenced? 

Counsel  for  plaintiff  in  error  labor  to  con- 
vince us  that  "the  statute  I>egin8  to  run  with 
the  accruing  of  the  cause  of  action,  and  not 
when  the  right  to  maintain  it  becomes  per- 
sonal to  the  infant;  •  •  • "  and  we  infer 
that  it  is  suggested  tliat  the  cause  of  action 
accrued  at  the  time  ^the  minor  made  the 
deeds,  and  not  when  he  arrived  at  majority. 
We  are  unable  to  realize  how  this  view  will 
aid  plaintiff  in  error,  for,  if  the  cause  of  ac- 
tion accrued  as  claimed,  it  must  be  conceded 
tliat  Brown  was  not  required  to  sue  during 


his  minority,  and.  If  not  during  his  minority, 
what  is  the  limitation? 

But  we  think  the  premise  assumed  by  coun- 
sel is  wrong.  The  right  to  ratify  or  disaffirm 
is  a  personal  privilege  conferred  by  law  upon 
the  minor.  After  coming  of  age,  he  may 
ratify,  and  his  deed  be  absolutely  binding. 
On  the  other  liand,  he  may  disaffirm. 

It  la  said,  in  Andrews*  American  Law,  698: 
"Conveyances  of  real  property  by  an  Infant 
cannot  be  affirmed  or  avoided  until  he  attains 
his  majority,  although  the  infant  may  obtain 
the  use  of  the  land  in  such  cases."  This 
seems  a  reasonable  assertion,  because,  If  the 
infant  Is  under  disability  when  he  executes 
a  voidable  deed  for  real  estate,  be  is  likewise 
disabled  to  ratify  or  disaffirm  during  minori- 
ty. In  Wood  on  Limitations,  {  238,  the  au- 
thor Bstys:  "Persons  who  have  not  attained 
the  age  of  majoMty  are  infants,  and,  in  those 
states  where  infancy  is  within  the  saving 
clause  of  the  statute,  the  statute  does  not  be- 
gin to  run  against  him  or  her,  even  though 
he  or  she  has  a  guardian  who  might  sue  the 
claim  in  question;  nor  even  though  other  per- 
sons are  jointly  interested  in  the  clalm'who 
are  of  full  age — ^until  be  or  she  attains  tbe 
age  of  majority.  The  fact  that  a  guardian 
or  infant  himself  brings  a  suit  before  the  dis- 
ability is  removed  does  not  operate  as  a  wai- 
ver of  the  saving  clause  in  favor  of  the  dis- 
ability." 

This  is  akin  to  the  holding  In  Roof  t.  Staf- 
ford, 7  Cow.  (N.  y.)  179,  where  the  reasons 
for  the  rule  are  clearly  stated.  In  harmony 
with  tbe  latter  case  is  Bool  v.  Mix,  17  Wend. 
(N.  Y.)  119,  81  Am.  Dec  285.  See,  also,  Car- 
rell  V.  Potter,  23  Mich.  377 ;  Prout  v.  Wiley, 
28  Mich.  164;  Donovan  v.  Ward,  100  Mich. 
601,  59  N.  W.  254.  These  Michigan  cases 
fully  cover  our  questions,  and  they  cite  many 
authorities  In  support  of  what  they  decide. 
See,  also,  Sims  v.  Everhardt,  102  U.  S.  312, 
26  L.  Ed.  87. 

Has  our  statute  of  limitations  made  any 
exception  to  the  current  law  as  we  have 
found  it? 

Section  4977,  Revised  Statutes,  provides: 
"An  action  for  the  recovery  of  the  .title  or 
possession  of  real  property,  can  only  be 
brought  within  twenty-one  years  after  the 
cause  of  action  accrues.  •  ♦  ♦  ••  The  next 
section  provides  that:  "If  a  person  entitled 
to  bring  tbe  action  mentioned  in  section  four 
thousand  nine  hundred  and  seventy-seven 
(4977)  is,  at  the  time  the  cause  of  action  ac- 
crues, within  the  age  of  minority,  of  unsound 
mind  or  imprisoned,  such  person  may,  after 
the  expiration  of  twenty-one  years  from  the 
time  the  cause  of  action  accrues,  bring  such 
action  within  ten  years  after  such  disability 
Is  removed." 

A  restetement  of  some  dates  enables  us  to 
apply  these  two  provisions.  The  deeds  were 
executed  by  Brown  on  the  12th  day  of  March, 
1888,  while  he  was  an  Infant  18  years  of  age. 
He  arrived  at  majority  on  the  24th  day  of 
October,  1890,  and  he  filed  his  original  peti- 
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tion  In  tbis  case  on  tbe  17th  day  ot  April, 
1900.  Twenty-one  years,  one  monttt,  and  five 
days  elapsed  from  the  date  of  the  deeds  nntll 
the  original  petition  was  filed  herein,  and 
eighteen  years,  five  months,  and  twenty-three 
days  elapsed  from  the  time  Brown  reached 
his  majority  before  the  original  petition  was 
filed.  He  disafflrmed  the  deeds  by  filing  said 
petition,  April  17, 1909,  which  was  done  with- 
in 21  years  from  the  date  of  bis  majority. 

From  what  we  have  said  as  to  the  law 
which  controls  this  case,  there  Is  no  reason- 
able construction  of  our  statute  of  limitations 
which  bars  a  recoTery.  , 

It  follows  that  we  should,  affirm  the  judg- 
ment of  the  circuit  court,  and  it  Is  affirmed. 

Judgment  affirmed. 

SPEAR,  C.  .7.,  and  DAVIS,  SHAUCK,  and 
JOHNSON,  JJ.,  concur.  DOKAHUB,  J.,  not 
participating. 


(84  Oh.  St.  S46) 

STATE  T.  BOONa 

(Supreme  Court  of  Ohio.     June  13,  1911.) 

(Spttaiut  iv  if^e  Court.) 

1.  Health  (S  21*)— Vital   SrATTsmcB— Con- 
stitutional AND  STATUTOBT  PbOTISIONB. 

Sections  14,  17,  and  21  of  "An  act  to  es- 
tablish a  bureau  of  vital  statistics  and  to  pro- 
yide  for  the  prompt  and  permanent  registration 
of  all  births  and  deaths  occurring  within  the 
state  of  Ohio"  (99  O.  L.  296),  so  far  as  they  re- 
late to  a  physician  or  midwife,  in  attendance 
upon  a  case  of  confinement,  are  unconstitution- 
al end  void,  because  they  were  enacted  by  an 
unnecessary,  unreasonable,  and  arbitrary  exer^ 
else  of  the  police  po>ver. 

[Ed.  Note.— For  other  cases,  see  Health,  Dec. 
Dig.  i  21.*} 

(Additional  Bi/HaiuM  hy  Editorial  Staff.) 

2.  COMSTITUTIONAI.   LAW    (S  45*)  —  DISTRIBU- 
TION OF  GovEBNUENTAL  PowES  — Judicial 

POWEB. 

It  is  within  the  judicial  power  to  declare 
void  an  unneceaaary  and  uureaionable  exercise 
of  police  power. 

[Ed.  Note.— For  other  cases,  see  _ 
al  Law,  Cent.  Dig.  {  42;   Dec.  Dig, 


Error  to  Circuit  Court,  Hardin  County.  | 
One  Boone  was  convicted  of  violating  the' 
act  relating  to  tbe  registration  of  births. 
From  a  Judgment  ot  the  circuit  court  revers- 
ing the  judgment  of  conviction,  the  State) 
brings  error.  Affirmed,  and  defendant  dis- 
charged. 


Eirtley,  and  James  B.  StUlings,  Pros.  Atty.. 
for  the  State.  George  B.  Crane,  for  defoid- 
ant  in  error. 


DAVIS,  J.  The  defendant  In  error  was  in- 
dicted for  an  alleged  violation  of  an  act  en- 
titled "An  act  to  establish  a  bureau  of  vital 
statistios  and  to  provide  for  tlie  prompt  and 


permanent  registration  of  all  vbirths  and 
deaths  occurring  within  the  stat»of  Ohio"  (90 
Ohio  Laws,  296).  A  demurrer  to  the  Indict- 
ment was  overruled  by  tbe  common  pleas 
court,  and  the  defendant  was  put  upon  trial, 
found  guilty,  and  sentenced.  The  circuit 
court  reversed  the  judgment  for  error  in  re- 
jecting certain  testimony  offered  by  the  de- 
fendant, and  the  state  prosecutes  error  to  re- 
verse the  judgment  of  the  circuit  court  and 
to  affirm  the  judgment  of  the  court  of  com- 
mon pleas. 

The  Attorney  General  and  his  associates 
insist  that  the  act  referred  to  Is  a  constitu- 
tional exercise  of  legislative  power,  and  that 
the  evidence  which  was  rejected  In  the  trial 
court  was  properly  held  to  be  Inadmissible; 
while  the  defendant  still  maintains  that  tbe 
proffered  evidence  was  admissiUe,  and  that 
the  act  under  which  (he  indictment  was 
framed  is  nnconstltntionaL  We  shall  review 
the  latter  contention  only. 

That  the  general  grant  in  the  Constitutiim ' 
of  the  legislative  power  Includes  police  power 
is  conceded;  and  that  tbe  registration  of 
births,  deaths,  marriages,  and  the  like,  may 
be  included  in  a  proper  exercise  of  the  police 
power  is  also  conceded.  But  it  is  disputed 
that,  while  requiring  the  registration  of  sjuch 
facts  as  may  naturally  and  readily  come  to 
the  knowledge  of  persons  present  at  a  birth, 
death,  or  marriage,  the  state  may  compel  such 
persons  to  Inquire  for.  Investigate,  and  report 
upon,  certain  collateral  matters  which  may 
be  interesting  and  of  possible  value  to  a  bu- 
reau of  statistics,  and  that,  too,  without  sub- 
stantial compensation.  We  understand  the 
counsel  for  the  state  to  maintain  the  affirma- 
tive all  along  tbe  line  of  this  contention. 

The  police  power  is  inherent  in  sovereign- 
ty; and  its  exercise  is  justified  by  the  neces- 
sity of  the  occasion.  Its  foundation  is  the 
right  and  duty  of  the  government  to  provide 
for  the  common  welfare  of  the  governed.  It 
is  tersely  expressed  in  the  maxim,  "Salus 
popnli  suprema  lex."  While,  therefore,  a 
broad  discretion  is  given  to  the  Legislature 

neces- 
dlscre- 

tlou;  for.  If  It  were  beyond  Judicial  control 
or  review,  it  would  amount  to  a  practical 
abrogation  of  all  constitutional  guaranties  of 
personal  rights,  and  the  undefined  boundaries 
of  legislative  power  could  be  extended  so  as 
to  authorize  the  worst  and  most  irresponsible 
form  of  despotism — a  legislative  despotism 


^  broad  discretion  is  given  to  the  Legis 
CoMatutlonJ  lo  provide  for  the  general  welfare,  It 
ig.  S  4o.  J    j    gjrlly  is  not  an  arbitrary  or  unlimited  < 


conducted  in  the  name  of  the  people. 
Timothy  S._Hogan,  Atty.  Gen^,  Fred  H.^  [j]  Hence  it  has  been  held,  not  only  in  this 

state,  but  in  a  great  number  of  cases,  both 
in  the  federal  and  state  cottrts,  that  it  is 
within  the  judicial  power  to  declare  void  an 
unnecessary  or  unreasonable  exerdse  of- po- 
lice power.  This  rule  was  approved  imd  ap- 
plied in  Phillips  V.  State,  77  Ohio  St  214,  82 
N.  E.  1064:  "To  justify  the  State  in  thus  in- 


terposing its  autliortty  in  btfialf  of  the  pnb- 


•For  other  cases  bm  sun*  topic  and  section  NUMBER  In  Deo.  Die.  A  Am.  Ols.  Ke7  No.  SerlM  A  Rep'r  lodexea 
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lie.  It  drast  appear,  first,  that  the  latereete 
of  the  public  generally,  as  OlsttngolBhed  from 
those  of  a  partlcnlar  class,  reqnlre  such  In- 
terference; and,  second,  that  the  means  are 
reasonably  necessary  for  the  accomplishment 
of  the  porpose,  and  not  unduly  oppresstve 
apon  individuals.  The  Lieglslatnre  may  not, 
under  ^se  of  protecting,  arbitrarily-  Inter- 
fere with  private  business,  or  Impose  nnusual 
and  unnecessary  restnctlons  upon  lawful  oc- 
cupations. In  other  words,  its  determination 
of  what  is  a  proper  exercise  of  the  police 
power  is  not  final  or  conclusive,  but  la  sub- 
ject to  the  BupervlBlon  of  the  courts."  Law- 
ton  V.  Steele,  1S2  U.  S.  183,  14  Sup.  Ct  499, 
38  Ijl  Ed.  985.  See,  also,  numerous  cases  cit- 
ed in  22  Am.  ft  Eng.  Enc.  Law  {2d  Ed.)  939. 
[f]  We  need  not  iuqutre  whether  the  state 
may  not  require  a  physician  or  midwife  to 
report  to  the  proper  authority,  for  registra- 
tion, the  fact  of  a  birth  which  has  come 
under  his  or  her  observation,  first,  because  it 
is  conceded  that  It  may  do  so,  and,  second, 
because  it  obviously  has  some  relation  to  the 
public  welfare,  and  It  cannot  be  very  bur- 
densome to  comply  with  such  regulation. 
But  this  statute  goes  much  farther.  It  im- 
poses upon  the  physician  or  midwife  the 
duty  of  InveetlgatlnK  and  certifying  as  to 
certain  facts  which  would  not  uecessarily 
or  naturally  come  within  the  knowledge  of 
the  attending  physician  or  midwife-,  vis., 
whether  the  birth  was  legitimate  or  Ulegltt- 
mate,  and,  except  In  case  of  Illegitimacy,  the 
full  name,  residence,  color  or  race,  birth- 
place, age.  and  occupation  of  the  father ;  also 
the  maiden  name  in  full,  residence,  color  or 
race,  birthplace,  age,  and  occupation  of  the 
mother;  likewise  the  number  of  this  chUd 
of  the  mother,  and  the  number  of  living 
children  of  the  mother.  It  Is  further  provid- 
ed that  no  certificate  shall  be  held  to  be  com- 
plete and  correct  which  does  not  supply  sll 
of  the  Items  of  information  called  for  there- 
in, or  »atiafactot1ly  account  for  their  omis- 
sion; and  that  the  physician  or  midwife  who 
shall  neglect  or  refuse  to  file  a  proper  cer- 
tificate of  birth  with  the  local  registrar, 
within  the  time  required  by  the  act,  shall 
be  deemed  guilty  of  a  misdemeanor,  and, 
upon  conviction  thereof,  shall  be  flued,  etc. 
In  short,  a  professional  attendant  at  a  birth 
is  required  to  enter  upon  an  Inquiry  as  to 
nonprofessional  questions,  to  supply  informa- 
tion to,  it  may  be,  a  nonprofessional  ofScial, 
"clothed  with  a  lltOe  brief  authority,"  in 
relation  to  matters  which  perhaps  are  in- 
teresting as  vital  statistics,  but  as  to  which 
It  requires  more  than  appears  in  this  statute, 
or  In  the  arguments  in  this  case,  to  show 
that  they  are  necessary  or  even  closely  re- 
lated to  the  public  safety,  the  public  morals, 
or  the  public  welfare;  an  inquiry,  too,  which 
.  could  be  Just  as  well  and  more  appropriate- 
ly conducted,  reported  upon,  and  certified  to, 
by  the  local  registrar,  or  a  township  assessor, 
or  a  coisus  taker. 


The  physician  or  midwife  is  compelled, 
under  the  penalties  of  the  statute,  to  insti- 
tute and  Carry  out  the  necessary  investiga- 
tion and  to  "supply  all  of  the  information 
called  for"  without  compensation.  The  con- 
tention is  made  on  the  part  of  the  state  that 
statutes  which  impose  the  duty  of  making 
such  report  or  certificate  are  not  unconsti- 
tutional, because  they  do  not  provide  for 
compensation  to  pbiyslclans.  While  we  do 
not  regard  this  point  as  decisive  of  the  pres- 
ent case,  yet  we  are  not  prepared  to  yield 
unqualified  assent  to  the  proposition  thus 
broadly  stated.  None  of  the  cases  cited  for 
the  state  in  that  connection  appear  to  have 
been  carefully  Considered,  except  State  v. 
Worden,  66  Conn.  216,  14  Atl.  801.  In  one 
of  them,  indeed,  Robinson,  Clerk,  v.  Hamil- 
ton, 60  Iowa,  134,  14  N.W!  202,  46  Am.  Rep. 
68,  it  is  frankly  said:  "We  have  not  been 
favored  with  an  argument  on  behalf  of  the 
defendant  and  are  therefore  not  informed  of 
the  grounds  upon  which  the  statute  in  ques- 
tion was  assailed  In  the  court  below  and  is 
claimed  to  be  unconstitutional.  It  cannot  be 
expected  that  we  shall  consider  arguments 
of  which  we  have  not  lieard,  or  that  we  will 
imagine  objections  and  discuss  them."  Be- 
sides the  case  does  not  seem  to  go  further 
than  the  defendant  In  this  case  concedes  the 
law  to  be.  The  Connecticut  case  referred 
to.  after  a  statement  of  the  guaranties  of 
personal  liberty  contained  in  the  Constitu- 
tion of  the  United  States,  contains  the  fol- 
lowing language:  "But  these  provisions  place 
no  limitation  upon  the  power  of  the  Legis- 
lature of  this  state  to  require  gratuitous 
service  from  one  member  of  the  community 
in  the  protection  of  the  lives  of  all,  other 
than  tliat  which  would  have  be^n  equally 
upon  it  in  their  absence,  namely,  that  It 
shall  not  violate  fundamental  principles  and 
purposes  of  the  social  compact"  This  lan- 
guage should  be  read  in  the  light  of  the  facts 
of  that  case;  but,  assuming  that  it  correctly 
states  the  law  in  its  general  application, 
there  Is  grave  reason  to  doubt  whether  It  Is 
sound  law  In  this '  Jurisdiction,  owing  to 
specific  provisions  of  the  Ordinance  of  1787. 

The  purview  of  that  famous  act  of  Con- 
gress is  expressly  "for  the  government  of 
the  territory  of  the  United  States  northwest 
of  the  river  Ohio."  The  first  12  sections  of 
the  ordinance  obviously  provided  for  the 
temporary  government  of  the  territory,  until 
It  should  be  divided  and  organized  into 
states.  Then  follows  something  of  more  en- 
during Interest  We  quote:  "And  for  ex- 
tending the  fimdamental  principles  of  civil 
and  religious  liberty,  which  form  the  basis 
whereon  these  republics,  their  laws  and  con- 
stitutions, are  erected;  to  fix  and  establish 
those  principles  as  the  basis  of  all  laws,  con- 
stitutions, and  governments,  which  forever 
hereafter  shall  be  formed  In  the  said  ter- 
ritory; to  provide,  also,  for  the  establish- 
ment Of  states,  and  permanent  government 
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tbereln,  and  for  their  admission  to  a  sbare 
in  the  federal  connclla  on  an  eqnal  footing 
with  the  original  states,  at  as  early  periods 
as  may  be  consistent  with  the  general  in- 
terest: It  is  hereby  ordained  and  declared, 
by  the  authority  aforesaid,  that  the  follow- 
ing articles  shall  be  considered  as  articles 
of  compact,  between  the  original  states  and 
the  people  and  states  in  the  said  territory, 
and  forever  remain  unalterable,  unless  by 
common  consent,  to  wit"  Then  follow  the 
several  articles  of  compact  We  quote  from 
only  two  of  them.  It  Is  provided  in  article 
2  that:  "No  man  shall  be  deprived  of  his 
liberty  or  property,  but  by  the  Judgment  of 
his  peers,  or  the  law  of  the  land,  and  should 
the  public  exigencies  make  It  necessary,  for 
the  common  preservation,  to  take  any  per- 
son's property,  or  to  demand  his  particular 
services,  full  compensation  shall  be  made  for 
the  same." 

Perhaps  it  may  be  said  that  the  adoption 
of  a  Constitution  by  the  people  of  Ohio  sup- 
erseded the  Ordinance  of  1787,  and  that  the 
Constitution  of  Ohio  contains  no  snch  pro- 
vision as  that  which  we  have  quoted  from 
article  2  of  the  Ordinance  of  1787.  We  re- 
cur again  to  the  "articles  of  compact"  and 
quote  from  article  6:  "And  whenever  any  of 
the  said  states  shall  have  sixty  thousand 
free  inhabitants  therein,  such  state  shall 
be  admitted,  by  its  delegates,  into  the  Con- 
gress of  the  United  States,  on  an  eqnal  foot- 
ing with  the  original  states,  in  all  respects 
whatever:  Provided,  the  Constitution  and 
government,  so  to  be  formed,  shall  be  re- 
publican, and  In  conformity  to  the  prind- 
ples  contained  in  these  articles."  If  our 
Constitution,  instead  of  creating  a  republi- 
can form  of  government  for  the  state,  had 
provided  a  pure  democracy,  a  government  di- 
rectly by  the  people,  and,  so  framed,  it  had 
b^n  accepted  by  the  President  and  Con- 
gress of  the  United  States,  there  might  have 
been  some  reason  for  the  claim  that  In  that 
respect  the  compact  which  was  to  "remain 
forever  unaltered,  unless  by  common  con- 
sent," had  been  repealed  by  Implication;  yet 
even  under  such  circumstances,  a  conclu- 
sive presumption  would  not  be  raised  that 
the  compact  had  been  altered,  without  the 
common  consent  of  all  the  parties  thereto. 
But  it  the  convention  which  prepared  our 
Constitution  had  omitted  from  the  Bill  of 
Bights  the  famous  interdiction  against  slav- 
ery, contained  in  article  6  of  the  Ordinance, 
would  that  have  Justified  the  conclusion 
that  the  compact  was  altered,  and  that  the 
existence  of  slavery  in  Ohio  would  be  con- 
stitutional? Or,  to  put  the  question  in  an- 
other form,  if  our  Constitution  contained 
nothing  whatever  In  regard  to  the  privilege 
of  the  writ  of  habeas  corpus,  or  to  trial  by 
Jury,  or  to  proportional  representation  of 
the  people  In  the  Legislature,  or  to  the  pro- 
hibition of  cruel  and  unusual  punishments, 
it  could  not  be  Justly  Inferred  that  the  great 


compact  had  been  altered,  and  that  these 
privileges  and  guaranties  had  been  subtracted 
from  the  rights  of  the  citizens,  and  were  not 
included  among  the  rights  reserved  by  the 
people  (Const  of  Ohio,  art  1,  i  20),  be- 
cause there  would  have  been  nothing  In  the 
Constitution  which  was  inconsistent  with  the 
Ordinance,  and  the  declared  purpose  thereof, 
"to  fix  and  establish  those  principles  as  the 
basis  of  all  laws,  constitutions,  and  govern- 
ments, which  forever  hereafter  shall  be 
formed  In  the  said  territory,"  and  that  these 
"articles  shall  be  considered  as  articles  of 
compact  between  the  original  state*  and  the 
people  and  states  in  the  said  territory,  and 
forever  remain  unalterable,  nnless  by  com- 
mon consent" 

In  Hogg  V.  Manufacturing  Co.,  5  Ohio, 
410,  at  page  416,  Hitchcock,  J.,  speaking  of 
a  clause  In  article  4  of  the  Ordinance,  said: 
"This  portion  of  the  Ordinance  of  1787,  is 
as  mnch  obligatory  upon  the  state  of  Ohio 
as  our  own  Constitution.  In  truth  it  is 
more  so;  for  the  Constitution  may  be  al- 
tered by  the  people  of  the  state,  while  this 
cannot  be  altered  without  the  assent,  both 
of  the  people  of  this  state  and  of  the  United 
States,  through  their  representatives.  It  is 
an  article  of  compact  and,  until  we  assume 
the  principle  that  the  sovereign  power  of  the 
state  is  not  bound  by  contract,  this  clause 
must  be  considered  obligatory."  And  in 
Hutchinson  v.  Thompson,  9  Ohio,  62,  at 
page  62,  Grlmke,  J.,  remarked:  "But  when 
application  for  admission  into  the  Union  was 
made  by  the  people  inhabiting  the  eastern 
part  of  the  territory,  modifications  in  several 
parts  of  the  Ordinance  were  asked  for,  and 
they  were  granted  by  the  United  States,  as 
one  party,  to  the  state  as  the  other.  This 
seems  to  show  that  the  people  of  Ohio  have 
so  far  treated  the  articles  of  compact  as  of 
perpetual  obligation.  The  alterations  pro- 
posed were  with  a  view  to  the  immediate 
formation  of  a  state  Constitution,  and  were 
of  no  importance  if  the  states  should  have 
a  right  to  annul  the  Ordinance  the  moment 
it  assumed  that  condition." 

Similar  language  is  found  in  the  opinion 
in  Cochran's  Heirs  v.  Lorlng,  17  Ohio,  409, 
424,  425,  and  the  foregoing  quotations  re- 
main as  the  unmodified  expressions  of  this 
court  upon  this  subject. 

We  are  not  unaware  of  yarioua  dicta 
which  have  appeared  from  time  to  time  in 
opinions  by  learned  Justices  of  the  Supreme 
Court  of  the  United  States,  l)eginning  with 
Pollard's  Lessee  v.  Hagan,  3  How.  212,  U 
li.  Ed.  565,  Permoll  v.  First  Municipality,  S 
How.  589,  11  L.  Ed.  739,  and  Strader  t. 
Graham,  10  How.  82,  13  L.  Ed.  337.  But 
it  requires  no  acute  analysis  to  differentiate 
those  cases  and  to  show  that  they  do  not  go 
very  thoroughly  into  the  question  whether  - 
the  Ordinance  of  1787  can  be  superseded, 
otherwise  than  by  the  "common  consent"  of 
the  parties  to  the  compact,  as  required  by 
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the  terms  of  the  Ordinance,  or  whether  snch 
"commoQ  consent"  ever  has  been  given ;  and, 
giving  the  fullest  effect  that  can  be  dalmed 
from  those  remarks  by  the  distinguished 
Judges,  It  Is  obvious  that  they  Ignore  the 
distinction  between  a  mere  act  of  Congress, 
which  may  be  repealed  or  superseded  by 
Bnbseqnent  acts,  and  a  solemn  and  formal 
"compact,"  in  the  nature  of  a  treaty  as  it 
were,  between  the  proprietary  states  and  the 
people  and  states  of  the  territory  which  was 
subsequently  to  be  erected  into  several  states 
of  this  Union.  They  ignore,  moreover,  the 
fact  that  the  compact,  on  the  good  faith  of 
which  the  original  proprietors  ceded  this  ter- 
ritory to  the  United  States,  expressly  de- 
dared  that  the  principles  declared  therein 
shall  be  the  basis  of  "all  laws,  constitutions 
and  governments  which  forever  hereafter 
shall  be  formed  In  the  said  territory;"  and 
at  best  these  declarations  rest  on  no  stronger 
foundation  than  the  provision  of  the  com- 
pact Itself,  namely,  that  a  state  with  consti- 
tutional limitations  as  provided,  "shall  be 
admitted,  hy  its  delegates,  into  the  Congress 
of  the  United  States,  on  an  equal  footing 
with  the  original  states,  in  all  respects  what- 
ever." See  cases  above  dted  and  Escanaba 
C!o.  V.  Chicago,  107  U.  S.  Q78,  688,  689,  2 
Sup.  Ot  185,  194,  27  L.  Ed.  442;  Van  Brock- 
lln  V.  Tennessee,  117  U.  S.  151,  159,  6  Sup. 
Ct.  670,  29  L.  Ed.  845;  Sands  r.  Manistee 
River  Improvement  Co.,  123  U.  S.  288,  295, 
296,  8  Sup.  Ct.  113,  31  L.  Bd.  149;  WUlam- 
ette  Iron  Bridge  Co.  v.  Hatch,  125  U.  S.  1, 
9,  10,  8  Sup.  Ct  811,  31  Lu  Ed.  628.  What- 
ever that  clause  may  mean,  it  certainly  does 
not  mean  that  all  state  Constitutions  shall 
be,  or  are,  alike,  nor  that  a  new  state  erected 
In  the  Northwest  Territory,  shall  be  under- 
stood to  surrender  all  the  guaranties  of  the 
compact  as  a  condition  of  admission  as.  a 
state. 

We  have  thus  briefly  indicated  tlie  rea- 
sons for  onr  belief,  that  the  Great  Charter  of 
the  Northwest  Territory  Is  still  under,  and 
.  above,  and  before,  all  laws  or  Constitutions 
which  have  yet  been  made  in  the  states 
which  are  parts  of  that  territory;  and  that 
under  its  guaranties  the  state  has  not  the 
right  to  draft  a  citizen  into  particular  serv- 
ice without  substantial  compensation.  At 
least,  it  is  clear  to  us  that  the  provisions  of 
this  statute,  which  require  a  professional 
man  to  search  out  nonprofessional  informa- 
tion and  certify  it  to  state  authorities,  are  un- 
necessary, tmreasonable,  and  arbitrary,  and 
are  not,  therefore,  a  valid  exercise  of  police 
power.  The  demurrer  to  the  Indictment 
should  have  been  sustained,  and  therefore 
the  Judgment  of  the  circuit  court  reversing 
the  Judgment  of  the  court  of  common  pleas 
is  afiSrmed,  and  defendant  discharged. 

SPEAR,    C.    X,    and    SHAUCK,    PRICE, 
JOHNSON,  and  DONAHUE,  JJ.,  concur. 


(208  Mass.  814) 
In  re   OPINION   OF  THE  JUSTICES  TO 
THE  HOUSE  OF  REPRESEN- 
TATIVES. 

(Supreme  Judicial  Court  of  Massachusetts. 
April  28,  1911.) 

CODRTS   (J   208*)— SUPBICMB    JUDICIAL  CotJBT— 
JUBISDIOTION— CKBTIFIBD   QUESTIONS. 

The  constitutional  provision  requiring  the 
Justices  of  the  Supreme  Judicial  Court  to  eive 
opinions  to  each  branch  of  the  Legislature  up- 
on important  questions  of  law  and  upon  solemn 
occasions"  does  not  authorize  them  to  give 
their  opinion  as  to  whether  the  Constitution 
requires,  in  order  to  pass  a  bill  over  the  Gov- 
ernor's veto,  an  affirmative  vote  of  two-thirds 
of  the  entire  membership  of  the  General  Court, 
in  which  the  bill  orij^inated,  merely  because  the 
civil  service  commission  doubted  the  legality  of 
a  statute  which  affected  it,  on  the  ground  that 
it  violated  such  constitutional  provision,  there 
being  nothing  pending  before  the  Legislature 
calling  for  such  advice. 

[H3d.  Note. — For  other  cases,  see  Courts,  Dec. 
D{g.  t  20a«] 

On  an  order  of  the  House  of  Representa- 
tives requiring  the  Justices  of  the  Supreme 
Judicial  Court  to  answer  a  question  as  to 
the  validity  of  a  statute.    Answer  refused. 

The  following  order  was  passed  by  the 
House  ot  Representatives  on  April  24,  1911, 
and  on  April  27,  1911,  was  transmitted  to 
the  Justices  of  the  Supreme  Judicial  Court: 

"Whereas,  an  act  entitled  'An  act  relative 
to  qualifications  for  examination  by  the 
civU  service  commission'  was  enacted  by  the 
General  Court  of  Massachusetts  at  its  pres- 
ent session,  and  was  laid  before  bis  excel- 
lency the  Governor  for  his  revlsal;  and 

"Whereas,  said  act  was  returned  to  the 
House  of  Representatives,  in  which  branch 
it  originated,  with  the  objections  of  the 
Governor  thereto  in  writing;  and-,  after 
reconsideration,  was  declared  passed  by  the 
House  of  Representatives,  notwithstanding 
said  objections,  155  members  having  voted  in 
the  a£armatlve  and  51  members  in  the  nega- 
tive; and  the  bill,  together  with  the  objec- 
tions, was  sent  to  the  Senate  and  was  there 
agreed  to  by  two-thirds  of  said  Senate — aU 
In  accordance  with  chapter  1,  section  1,  arti- 
cle II,  part  the  second,  of  the  Coostltntlon  of 
Massachusetts;    and 

"Whereas,  the  civil  service  commission, 
whose  authority  is  affected  by  the  passage 
of  said  act,  has  raised  the  question  of  Its 
legality,  on  the  ground  that  less  than  two- 
thirds  of  the  entire  membership  of  the  House 
of  Representatives  voted  to  pass  the  bill, 
notwithstanding  the  objections  of  bis  excel- 
lency the  Governor:   therefore  be  It 

"Ordered,  that  the  Justices  of  the  Supreme 
Judicial  Court  be  required  to  give  to  the 
House  of  Representatives  their  opinion  up- 
on the  following  important  question  of  law: 

"Do  the  provisions  of  chapter  1,  section  1, 
article  II,  part  the  second,  of  the  Constltn- 
tlon  of  Massachusetts  require,  in  order  to 
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pa88  a  bill  or  a  resolTe  orer  the  veto  of 
the  GoTemor,  that  there  shall  be  an  afSrina- 
tlve  vote  of  two-thirds  of  the  entire  member- 
ship of  the  branch  of  the  General  Court  in 
which  the  bill  or  resolve  originated,  or  is  an 
affirmative  vote  of  tsvo-thirds  of  the  mem- 
bers present  In  the  branch  in  which  the  bill 
or  resolve  originated  sufficient?" 

To  the  Honorable  the  House  ot  Representa- 
tlves  of  the  Commonwealth  of  Massa- 
chusetts: 

We,  the  Justicea  of  the  Supreme  Judicial 
Court,  have  received  the  Question  upon 
which  our  opinion  is  required,  a  copy  of 
which  is'  hereto  annexed. 

Under  the  Constitution  of  Massachuwtts 
the  Justices  of  the  Supreme  Judicial  Court 
are  required  to  give  opinions  to  each  branch 
of  the  Legislature  only  '^pon  Important 
questions  of  law,  and  upon  solemn  occa- 
sions." 

It  sometimes  has  happened  that  opinions 
have  t>een  required  when  the  nature  of  the 
questions  or  the  importance  of  the  occa- 
sion has  not  t>een  such  as  to  Justify  the 
Justices  in  exercising  the  power  conferred 
upon  them  by  the  clause  of  the  Constitution 
under  which  the  questions  were  put  For 
some  of  these  occasions  see  Answer  of  the 
Justices,  122  Mass.  600;  Id.,  14S  Mass.  623, 
21  N.  S.  439;    Id.,  150  Mass.  598,  24  I^.  IB. 


1086.  The  reasons  fbr  declining  to  act 
have  been  stated  at  length  at  different  times. 
In  Opinion  of  the  Justicee,  186  Mass.  608, 
606,  72  N.  E.  95,  87,  after  a  brief  discus- 
Bion  of  the  anbject,  it  is  said  that  we  ought 
to  answer  "only  so  far  as  our  (pinion  is 
desired  as  an  aid  In  the  x)erforiDance  of 
official  duties  In  regard  to  a  matter  then 
pending."  The  same  rule  is  also  discussed 
and  reaffirmed  In  Opinion  of  the  Jnsttcea, 
190  Mass.  611,  612,  77  N.  B.  820,  which  re- 
lates to  questions  similar  to  that  now  be- 
fore aa. 

In  the  present  order  we  discover  nothing 
tliat  sboWs  any  action  or  proceeding  now 
pending  l>efore  the  House  of  Representatives 
which  make  an  ansvrer  to  the  question  Im- 
portant for  Its  guidance  or  constitutes  this 
a  solemn  occasion.  The  fact  that  the  civil 
service  commission  lias  raised  a  question 
as  to  the  I^altty  of  the  act  is  no  sufficient 
reason  for  invoicing  the  exercise  of  this 
extraordinary  power  nnder  limited  eohstltu- 
tlonal  authority. 

We  therefore  respectfully  ask  to  be  ex- 
cused from  answering  the  question. 

MARCUS  P.  KNOWLTON. 

JAMES  M.  MORTON. 

JOHN  W.  HAMMOND. 

WILLIAM  CALEB  LORINO. 

HENRY  K.  BRALET. 

HENRY  N.  SHELDON. 

ARTHUR  PRENTICE  RUQQ. 
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(109  Mass.  533) 

CONVERSE  tt  al.  t.  UNITEa>  SHOE  MA- 
CHINERY CO.  et  at 

(Snprema   Judicial  Gonit  of   Massachnaetts. 
SatFolk.    Sept.  6.  1911.) 

1.  COBPORATIOHB    (t    820*)— SulT    IN    BEBALT 

OF    O0BPORA.T10N  —  Pkbsons    Entiti«d    to 

Sue. 

A  atoclcholder  of  a  corporation  cannot 
maintain  a  bill  in  equity  for  an  injury  to  his 
individual  rigiita  resulting  from  a  sacrifice  of 
the  corporation's  interests  by  other  atocUioldeni 
who  are  its  directors,  although  the  corporation 
be  made  a  party  defendant  since  the  injory  is 
not  done  to  them  aa  individuals,  but  to  the 
corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S|  1426-1439;   Dec.  Dig.  |  320.*] 

2,  COBPOBATIONS  (§  320*)— RIGHTS  OF  STOCK- 
HOLDEBB— Sorr  IK  BEHAI»  OF  OORFOBA.- 
TIOR. 

To  prevent  a  failure  of  Justice',  stocliholders 
may  institute  proceedings  on  behalf  of  the 
corporation,  if  neither  the  corporati<«  nor  its. 
oiBcers  can  be  induced  to  take  action. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  U  1426-1430 ;    Dec.  Dig.  |  320.») 

8.   OOEPORATIONB    ({    320*)  —  SUIT    BY    STOCK- 

HOLDEBS  IN  Behalf  of  Cobfobation — Cob>- 

POBATION    A    NECESSABT    PaBTT. 

When  proceedings  are  instituted  b^  stock- 
holders in  behalf  of  the  corporation,  it  is  neces- 
sary that  the  corporation  itself  be  made  a  par- 
ty defendant 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  Si  1426-1439;    Dec.  Dig.  |  320.*] 

CaBB  Reserved  from  Superior  Coart,  Suf- 
folk County;  Franklin  G.  Fessenden,  Judge. 

Bill  In  equity  by  Ida  B.  Converse  and  oth- 
ers against  the  United  Shoe  Machinery  Com- 
pany, the  Goddu  Sons  Metal  Fastening  Com- 
pany, and  others,  as  stockholders  and  di- 
rectors of  the  latter  company.  Case  re- 
served for  a  full  court  on  demurrer  to  the 
bill.    Demurrer  sustained,  and  bill  dismissed. 

Whipple,  Sears  &  Ogden,  for  plaintiffs. 
Coolldge  &  Hight,  for  defendants. 

MORTON,  J.  Tbis  iB  a  bUl  In  equity  to 
compel  the  Shoe  Machinery  Company  and  the 
Individual  defendants  to  account  for  alleged 
wrongdoing  as  stockholders  In  and  ofQcers 
and  directors  of  the  Goddu  Sons  Metal 
Fastening  Company,  In  the  management  and 
conduct  of  the  business  and  property  of  said 
company.  The  Goddu  Company  is  made  a 
party  defendant  The  defendants  severally 
demurred,  and  the  case  was  thereupon  re- 
served for  the  full  court;  If  the  demurrers 
are  sustained  the  bill  is  to  be  dismissed;  if 
overruled  the  case  Is  to  be  remanded  to  the 
superior  court  and  the  defendants  are  to 
answer  and  such  other  proceedings  are  to  be 
Itad  as  equity  may  require. 

[1]  Without  reciting  the  allegations  of  the 
bill  It  is  plain,  we  think,  that  the  bill  Bets 
out  a  willful  breach  of  duty  on  the  part  of 
the  individual  defendants  as  directors  and 
officers  of  the  Goddu  Company,  and  an  intui- 
tional violation  and  disregard  by  them  of 


the  obligatlonB  resting  upon  them  as  such 
officers  and  directors,  and  a  sacrifice  by  them 
In  combination  with  the  Shoe  Machinery 
Company  of  the  interests  of  the  Goddu  Com- 
pany to  promote  those  of  the  Shoe  Machin- 
ery Company.  The  bill  alleges  that  the 
plaintiffs  bare  protested  to  the  defendants 
against  their  acts  and  conduct  as  stodchold- 
ers,  officers  and  directors  of  the  Goddu  Com- 
pany without  avail,  that  the  defendants  own 
a  large  majority  of  the  stock,  and  that  any 
further  application  to  them  would  be  futile. 

At  or  about  the  ttme  that  the  bill  In  this 
suit  was  filed,  an  action  at  law  was  t>rought 
agnlnst  these  defendants  based  on  substan- 
tially the  same  allegations.  The  defendants 
demurred  and  the'demurrer  was  sustained  by 
the  full  court  The  case  is  •reported  in  186 
Mass.  422,  70  N.  E.  444. 

The  bill  In  the  present  case  Is  not  brought 
and  does  not  purport  to  be  brought,  as  we 
construe  it.  In  behalf  of  the  plaintiffs  and 
such  other  stockholders  as  may  Join,  or  on 
behalf  of  the  corporation,  but  is  brought  by 
the  plaintiffs  to  enforce  Individual  rights  as- 
sumed to  belong  to  them  as  stockholders,  and 
this  constitutes.  It  seems  to  us,  as  the  case 
stands,  a  fatal  defect  and  renders  It  neces- 
sary to  sustain  the  demurrers.  The  vrrong, 
if  any,  was  done  not  to  the  plaintiffs  as  id- 
dividual  stockholders  but  to  the  corporation, 
and  the  remedy  must  be  sought  by  or  on  be- 
half of  the  corporation.  As  was  said  by  the 
present  Chief  Justice  In  the  former  case,  "All 
the  wrongs  done  or  Intended  *  *  *  are 
wrongs  against  the  corporation  •  •  •  and 
except  through  the  corporation  they  have  no 
relation  to  the  plaintiff."  Converse  v.  United 
Shoe  Machinery  Co.,  185  Mass.  422,  423,  70 
N.  B.  444,  and  cases  cited. 

[2]  In  order  to  prevent  a  failure  of  Justice 
stockholders  are  allowed  to  institute  proceed- 
ings on  behalf  of  the  corporation  If  neither 
the  corporation  nor  Its  officers  can  be  In- 
duced to  take  action.  But  such  proceedings 
derive  their  validity  not  from  wrongs  done 
to  the  individual  stockholders  instituting 
them  but  from  tbe  right  of  the  stockholders 
to  act  under  the  circumstances  on  behalf  of 
tbe  corporation. 

[3]  When  proceedings  are  Instituted  by 
stockholders  In  behalf  of  the  corporation,  it 
Is  necessary  that  the  corporation  should  be 
made  a  party  defendant,  but  we  do  not  think 
that  tbe  fact  that  the  corporation  is  made  a 
party  defendant  is  enough  to  show  of  Itself 
that  the  proceedings  In  the  present  case  are 
prosecuted  in  behalf  of  the  corporation  or  of 
such  stockholders  as  may  Join  in  the  absence 
of  any  allegations  in  tbe  bill  to  that  effect 
The  whole  tenor  of  tbe  bill  In  tbe  presoit 
case  shows,  we  think,  that  It  la  brought  for 
tbe  purpose  of  enabling  tbe  plaintiffs  to  re 
cover  Individually  for  damages  alleged  to  have 
been  suffered  by  them  as  stockholders  in  con* 
sequence  of  the  wrongful  conduct  of  the  de- 
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fendants  as  stockhoIderB  and  offlcers  of  the 
Oodda  Company  In  the  management  of  Its 
baslness.  That,  aa  we  have  said,  cannot  be 
done. 

It  SQfflcIently  appears,  we  think,  from  the 
allegations  of  the  bill  that  an  attempt  was 
made  to  procure  redress  through  the  corpo- 
ration and  its  oflacers,  and  that  any  further 
attempt  to  obtain  such  redress  would  have 
been  useless.  We  do  not  indeed  understand 
the  defendants  to  contend  to  the  contrary. 
But  for  the  reason  that  the  bill  does  not 
appear  to  be  brought  on  behalf  of  the  cor- 
poration, or  of  such  other  stockholders  as 
may  Join,  which  is  In  effect  the  same  thing, 
and  seeks  to  enforce  Individual  rights  against 
the  defendants,  the  demurrers  must  be  sus- 
tained and  the  bill  dismissed. 

So  ordered. 

(208  Mass.  625) 

In  re  OPINION  OP  JUSTICES  TO  SENATE. 

(Supreme  Jndicial  Court  of  Massachusetts. 

June  13,  1911.) 

1.  Municipal  Cobpobaitons  (§S  680,  681*)— 
UsB  OF  Strbets— Power  to  License. 

The  legislature  may  authorize  a  board  of 
public  officers  of  a  city  or  town  to  permit  and 
license  private  owaers  of  buildings  on  opposite 
sides  or  the  street  to  erect  a  passageway  over 
it  i)etween  the  buildings  for  private  purposes, 
if  the  I.«gislature  Itself  could  authorize  sudi 
act  by  statute. 

[Ed.  Note.— For  other  coses,  see  Municipal 
Corporations,  Dec.  Dig.  {{  680,  681.*] 

2.  CoNBXTronoKAi,  Law  (g  208*)— Class  Leo- 
iSLATiorr. 

A  statute  permittinj;  the  private  owners  of 
buildings  on  opposite  sides  of  a  street  to  con- 
struct a  passageway  over  the  street  hetween  the 
buildings  for  private  purposes,  if  the  fee  of  the 
street  is  in  them,  provided  any  one  damaged  by 
the  interference  thereby  with  light  and  air  may 
have  aidb  damages  determined  by  a  jury,  U  not 
Invalid  as  class  legislation. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec.  Dig.  i  208.  •] 
8.  Eminent  Domain  f J  71*)— Compensation— 

MANNEB  of  SECtmiNO. 

A  statute  which  permitted  private  owners 
of  Iwildings  on  opposite  sides  of  a  street  to 
erect  a  passageway  over  it  between  them  for 
private  purposes,  providing  any  damages  by  the 
interference  with  light  or  air  were  determined 
by  a  jury  and  paid  by  the  grantees  of  the  li- 
cense, would  be  invalid  for  not  securing  com- 
pensation to  the  persons  dnmaged  in  the  man- 
ner required  by  the  Constitution. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  180-187 ;   Dec  Dig.  S  71.»] 

4.  Mdnictpal  Corpokations  (|  755*)— Tobts 

— Liabilitt  of  Cities. 

CSties  and  towns  are  not  liable  for  Injuries 
received  from  unsafe  conditions  while  traveling 
on  a  hi^way,  in  absence  of  statute. 

[E3d.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1687,  1580,  1590; 
Dec.  Dig.  {  755.»] 

On  an  order  by  the  state  Senate  for  an 
opinion  by  the  Justices  of  the  Supreme  Judi- 
cial Court  as  to  the  constitutional  power  of 
the  Legislature  to  enact  certain  statutes. 
Opinion  given  as  stated. 

See,  aUo,  208  Mass.  603,  M  N.  B.  849. 


On  June  2,  1911,  the  following  order  waa 

passed  by  the  Senate,  and  on  June  6,  1911, 
was  transmitted  to  the  Justices  of  the  So- 
preme  Judicial  Court: 

"Whereas,  the  questions  upon  which  the 
opinion  of  the  Justices  of  the  Supreme  Judi- 
cial Court  was  required  by  the  order  adopt- 
ed on  April  4th  last,  and  the  answer  of  the 
Justices  thereto,  were  based  npon  two  pend- 
ing bills  which  were  somewhat  dissimilar 
in  their  form  and  In  their  substantive  provi- 
sions, and  did  not  call  attention  to  the  fact 
that  one  of  these,  namely,  House  Bill  No.  817, 
was  a  bill  in  favor  of  certain  named  lndlvid> 
nals,  and  did  not  make  any  mention  of  the 
recovery  of  damages  for  the  loss  of  light  and 
air  caused  by  the  construction  of  a  bridge 
under  the  authority  of  an  act  of  Legislature: 

"Now,  therefore,  ordered,  that  the  opinion 
of  the  Justices  of  the  Supreme  J,udlclal  Court 
be  required  by  the  Senate  upon  the  following 
questions: 

"(1)  Is  it  within  the  constitutional  power 
of  the  Legislature  to  enact  a  law  which  shall 
give  to  the  city  of  Boston  the  power  to  grant 
permits  or  licenses  to  the  owners  of  any 
estates  which  abut  upon  any  public  street 
and  which  are  situated  directly  opposite  to 
each  other  upon  opposite  sides  of  said  street 
to  erect  structures  which  will  bridge  said 
street  and  wlklch  will  connect  the  premises 
on  opposite  sides  thereof  for  private  pur- 
poses, provided  that  the  fee  of  the  street  over 
which  the  structures  are  to  be  erected  Is  In 
the  grantees  of  said  permits  or  licenses,  and 
subject  to  the  condition  that  any  person  own- 
ing property  or  doing  business  in  property 
which  abuts  upon  a  street  over  which  the 
construction  of  a  bridge  is  authorized,  whose 
property  or  business  is  damaged  either 
through  interference  with  light  and  air  or 
otherwise  by  the  construction  or  mainte- 
nance «f  said  bridge,  may  have  damages 
therefor  determined  by  a  Jury  upon  petition 
to  the  superior  court  filed  within  a  specified 
time  against  the  grantees  of  the  permit  for 
the  construction  of  said  bridge? 

"(2)  Is  it  within  the  constitutional  power 
of  the  Legislature  to  enact  a  law  which  shall 
suspend  the  existing  law  as  to  certain  named 
Individuals,  so  as  to  allow  the  city  of  Bos- 
ton to  grant  to  such  individuals  the  right  to 
build  and  maintain  a  bridge  across  a  certain 
named  public  street  in  said  city  for  the  pap- 
pose of  connecting  for  private  purposes  bulld> 
Ings  owned  by  said  individuals  on  opposite 
sides  of  said  street,  or  for  the  purposes  of  a 
fire  escape,  provided  that  the  fee  of  ths 
street  over  which  the  structures  are  to  be 
erected  is  owned  by  the  individuals  In  whoa* 
favor  the  suspension  and  grant  Is  made7 

"(3)  Is  it  within  the  constitutional  power 
of  the  Legislature  to  enact  a  law  which  shall 
suspend  the  existing  law  as  to  certain  named 
individuals,  so  as  to  allow  the  city  of  Bos- 
ton to  grant  to  such  individuals  the  right  to 
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bnlld  and  maintain  a  bridge  across  a  certain 
named  public  street  In  said  city  for  the  pur- 
pose of  connecting  for  private  purposes  build- 
ings owned  by  said  Individuals  on  opposite 
sides  of  said  street,  or  for  the  purposes  or  a 
fire  escape,  provided  that  the  fee  of  the  street 
over  -which  the  structures  are  to  be  erected 
Is  owned  by  the  Individuals  In  whose  favor 
the  suspension  and  grant  Is  made,  and  that 
the  bridge  Is  so  constructed  as.  not  to  Inters 
fere  with  the  reasonable  use  of  the  surface 
of  the  street  for  public  travd? 

"(4)  Would  the.  provision  of  the  bill  now 
pfflidlng  in  the  General  Court,  which  author^ 
Izee  the  construction  of  a  bridge  over  Avon 
street  in  the  dty  of  Boston,  being  House  Bill 
No.  817,  a  copy  of  which  is  transmitted  here- 
with, be  constitutional,  if  enacted? 

"(5)  Would  the  provisions  of  the  bili  of 
Similar  tenor  to  said  House  Bill  No.  817,  a 
copy  of  which  Is  transmitted  herewith,  be 
constitutional.  If  enacted? 

"(0)  Would  the  provisions  of  said  Honse 
Bill  No.  817  be  constitutional,  and  would  the 
provisions  of  the  bill  which  forms  the  sub- 
ject of  the  last  questioq  be  constitutional,  if 
these  bills  were  amended  by  striking  out  sec- 
tion 3  of  the  former  bill  and  section  4  of  the 
latter  bill,  and  substituting  in  the  place  of 
MCb  of  said  sections  the  following  section: 

"'Any  person  owning  property,  or  doing 
business  In  property  abutting  on  Avon  street, 
whose  property  or  business  is  damaged  ei- 
ther through  interference  with  light  and  air 
»r  otherwise  by  the  construction  or  mainte- 
nance of  a  bridge  C(»istructed  In  accordance 
with  the  provisions  of  section  1  of  this  act, 
may  have  damages  therefor  determined  by  a 
Jury  upon  petition  to  the  superior  court  lUed 
against  the  grantees  of  said  permit  within 
one  year  after  the  permit  for  the  erection  of 
said  bridge  is  approved  by  the  mayor,  as  pro- 
Tlded  In  section  1  of  this  act' 

"(7)  If  any  time  after  t^e  enactment  of 
such  a  bin  and  the  Issue  of  such  permit,  and 
the  construction  or  beginning  of  construction 
of  such  bridge  under  said  permit,  any  person 
using  said  street  and  passing  under  said 
bridge  shall  suffer  any  injury  either  to  his 
person  or  to  his  property  on  account  of  the 
construction  or  maintenance  of  said  bridge, 
as  by  the  falling  of  material  used  in  the  con- 
struction of  said  bridge,  or  by  the  falling  of 
snow  or  ice  from  said  bridge,  will  the  city 
of  Boston  be  liable  for  said  Injury? 

."House  Bill  Ndl  817.     ' 

"An  act  to  authorize  the  constmctlon  of  a 
bridge  over  Avon  street  la  the  dty  of 
Boston. 

"Be  it  enacted  by  the  Senate  and  Honse  of 
Representatives  In- General  Court  assembled, 
and  by  the  authority  of  the  same,  as  follows: 

"Section  1.  Upon  petition  and  after  seven 
days'  public  notice  published  In  at  least  three 
newspapers  published  in  the  city  of  Boston, 
and  a  public  hearing  thereon,  Uie  board  of 


street  commissioners  of  the  dty  of  Bost(M> 
may,  with  the  approval  of  the  mayor,  issue 
a  permit  to  Eben  D.  Jordan  and  Edward  J. 
Mitten  to  build  and  maintain  a  bridge  across 
Avon  street  In  said  dty  for  the  purpose  of 
connecting  buildings  owned  by  them  on  oppo- 
site sides  of  said  street,  or  for  the  purposes 
of  a  fire  escape,  on  such  conditions  and  sub- 
ject to  such  restrictions  as  said  board  may 
prescribe. 

"Section  2.  No  bridge  built  across  said 
street,  under  a  permit  granted  as  provided  In 
section  1  of  this  act,  shall  be  constructed  or 
maintained  at  a  height  less  than  thirty  feet 
above  the  grade  line  of  said  street;  and  no 
part  of  the  bridge  or  its  supports  shall  rest 
upon  the  surface  of  the  street 

"Section  3.  Any  person  whose  property  Is 
damaged  by  reason  of  the  construction  of  any 
bridge  permitted  to  be  built  as  provided  la 
section  1  of  this  act  may  have  the  damages 
therefor  determined  by  a  Jury  upon  petition 
to  the  superior  court  therefor  filed  within 
one  year  after  the  permit  for  the  erection  of 
such  bridge  is  approved  by  the  mayor,  as 
provided  In  section  1  of  this  act 

"Section  4.  This  act  shall  take  effect  up- 
on its  passage." 

The  following  Is  "the  bill  of  similar  tenor 
to  said  House  Bill  No.  817,"  referred  to  In 
the  foregoing  oraer  of  the  Senate: 

"An  act  to  authorize  the  construction  and 
maintenance  of  a  bridge  over  Avon  street 
In  the  city  of  Boston. 

"Section  1.  Upon  petition  and  after  seven 
days'  notice  published  in  at  least  three  news- 
papers In  the  dty  of  Boston,  and  a  public 
hearing  thereon,  the  board  of  street  commis- 
sioners in  said  Boston  may,  with  the  approv- 
al of  the  mayor,  issue  a  permit  to  Eben  D. 
Jordan  and  Edward  J.  Mitten  to  build  and 
maintain  a  bridge  across  Avon  street  In  said 
city  for  the  purpose  of  connecting  buildings 
owned  by  them  on  opposite  sides  of  said 
street  and  to  serve  as  a  fire  escape. 

"Section  2.  Any  permit  given  by  the  boatd 
of  street  commissioners  of  the  city  of  Boston, 
as  provided  in  section  1  of  this  act  shall  be 
upon  the  express  condition  that  the  person 
or  persons  receiving  such  permit  shall  pay  a 
fee  for  the  same,  the  amount  of  said  fee  to 
be  determined  by  the  board  of  street  commis- 
sioners. The  board  of  street  commissioners 
may  further  Impose  such  other  conditions 
and  restrictions  in  granting  said  permit  as 
to  the  board  may  seem  wise. 

"Section  3.  No  bridge  built  across  said 
street  under  a  permit  granted  as  provided 
In  the  preceding  sections  of  this  act  shall  be 
constructed  or  maintained  at  a  hdght  less 
than  90  feet  above  the  grade  line  of  said 
street;  and  no  part  of  the  bridge  or  its  sup- 
ports shall  rest  upon  the  surface  of  the  street 

"Section  4.  Any  person  whose  property  Is 
damaged  by  reason  of  the  construction  of 
any  bridge  permitted  to  be  built  as  provided 
In  the  preceding  sections  of  this  act  may  have 


Digitized  by 


Google 


832 


95  NOBTHEASTBBN  BEPOBTBB 


(Mass. 


damages  therefor  determined  by  a  Jury  upon 
petition  to  the  superior  court  therefor  filed 
■within  one  year  after  the  permit  for  the 
erection  of  such  bridge  is  approved  by  the 
mayor.  Whatever  damages  are  found  by 
the  Jury,  under  the  provisions  of  this  sec- 
tion, shall  be  paid  by  the  person  or  persons 
to  whom  the  permit  has  been  granted  by  the 
board  of  street  commissioners. 

"Section  5.  This  act  shall  take  effect  upon 
Its  passage." 

To  the  Honorable  S^iate  of  the  Common- 
wealth of  Massachusetts: 

Wei  the  Justices  of  the  Supreme  Judicial 
Court,  having  received  the  questions  con- 
tained in  your  order  of  June  2,  1911,  a  copy 
of  which  Is  hereto  annexed,  respectfully  an- 
swer as  follows: 

[1]  It  is  a  familiar  rule  of  law  in  this  com- 
monwealth that  the  Legislature  may  au- 
thorize a  board  of  public  officers  in  a  city  or 
town  to  permit  and  license,  as  a  matter  of 
local  administration,  any  act  or  proceeding, 
such  as  is  referred  to  in  these  questions,  that 
the  Legislature  itself  could  authorize  or  li- 
cense by  the  enactment  of  a  statute.  Brod- 
bine  V.  Revere,  182  Mass.  598,  66  N.  K.  607 ; 
Sprague  v.  Dorr,  185  Mass.  10,  11,  89  N.  B. 
844;  Commonwealth  v.  Crowninshield,  187 
Mass.  221,  225,  72  N.  E.  963,  68  L.  R.  A.  245; 
Commonwealth  v.  Sisson,  189  Mass.  247,  252, 
75  N.  E.  619,  1  L.  R.  A.  (N.  S.)  752,  109  Am. 
St  Rep.  630;  Welch  v.  Swasey,  193  Mass. 
364,  375,  376,  79  N.  E.  745,  23  L.  R.  A.  (N.  S.) 
1160,  118  Am.  St  Rep.  523;  Sprague  v.  Mln- 
on,  195  Mass.  581,  583,  81  K.  E.  284;  Com- 
monwealth V.  Kingsbury,  199  Mass.  542,  546, 
85  N.  E.  848,  127  Am.  St  Bep.  513;  Wyeth 
V.  Cambridge  Board  of  Health,  200  Mass. 
474,  481,  86  N.  E.  925,  23  L.  R.  A.  (N.  S.) 
147,  128  Am.  St  Rep.  439;  Codman  v.  Crock- 
er, 203  Mass.  146,  155,  89  N.  E.  177,  25  L.  R. 
A.  (N.  S.)  980;  Commonwealth  v.  Maletsky, 
203  Mass.  241,  247,  89  N.  E.  245,  24  L.  R.  A. 
(N.  8.)  1168;  Dewey  v.  Richardson,  206  Mass. 
430.  433,  92  N.  E.  708. 

[2]  We'think  that  a  statute  such  as  Is  men- 
tioned in  these  questions  would  not  be  inval- 
id as  class  legislation. 

The  law  covering  the  matters  to  which 
these  questions  relate  was  very  fully  stated 
in  an  Opinion  of  the  Justices  communicated 
to  the  House  of  Representatives  on  April  17. 
1911,  208  Mass.  603,  94  N.  EX  849,  which  ap- 
pears by  your  order  to  be  before  the  honor- 
able Senate. 

[3,  41  It  is  elementary  doctrine  that  such 
an  amendment  as  is  proposed,  providing  that 
the  damages  to  persons  injured  in  their  prop- 
erty shall  be  paid  by  the  grantees  of  the 
permit  who  are  private  parties,  would  not 
secure  compensation  to  such  persons  in  the 
manner  required  by  the  Constitution  and  as 
to  them,  in  refermce  to  damages  to  which 
they  might  be  entitled  under  the  Constitu- 


tion, would  render  the  statute  Invalid.  It  la 
equally  elementary  law  that  cities  and  towns 
are  not  liable  in  damages  to  persons  for  in- 
juries received  from  unsafe  conditions,  while 
traveling  on  a  highway,  unless  there  is  a 
statute  imposing  a  liability  for  such  condi- 
tions. 

Without  determining  whether.  In  view  of 
numerous  decisions  of  this  court  and  pub- 
lished Opinions  of  the  Justices,  the  ques- 
tions submitted  to  us  are  of  a  kind  that 
ought  to  be  answered  as  "important  ques- 
tions of  law"  within  the  meaning  of  the  Con- 
stitution, we  give  this  opinion,  and  we  do 
not  deem  it  necessary  to  answer  more  par- 
ticularly. 

MARCUS  P.  KNOWLTON. 

JAMES  M.  MORTON. 

JOHN  W.  HAMMOND. 

WILLIAM  CALEB  LORING. 

HENRY  K.  B'RALBY. 

HENRY  N.  SHELDON. 

ARTHUR  PRENTICE  RUGO. 


(Z09  Mass.  sot) 
ASHLEY  et  al.  v.  WINKLEY  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     June  30,  19U.) 

1.  Tbusts  (i  325*)— Action  fob  Accodntiwo 

— BUKDEN    OF  PBOOF. 

Where  trustees  under  an  eipieae  trust,  in 
an  action  for  an  accounting,  admit  that  tney 
have  received  the  property,  the  burden  is  on 
them  to  show  that  they  have  exercised  reason- 
able skill,  prudence,  and  judgment 

[EA.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §f  483-^85;    Dec.  Dig.  I  325.»] 

2.  Trusts  (§  225*)— Makaqeuent  op  Pbopeb- 
tt— expenditubes. 

Where  trustees  for  the  management  of  a 
hotel,  on  taking  possession  to  terminate  the 
lease  of  a  tenant,  and  while  carrying  on  the 
business  and  seeking  for  a  new  tenant,  took  and 
used  supplies  which  were  in  the  hotel,  and  fur- 
uiture  belong:ing  to  the  tenant's  wife,  and,  on 
the  advice  of  competent  counsel  as  to  their  lia- 
bility, arranged  ^  settlement  with  the  tenant 
they  will  not  be  personally  charged  witli  the 
sums  so  paid,  unless  the  settlement  appears  to 
the  court  to  have  been  injudicious  and  unwar- 
ranted. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  {  322;    Dec.  Dig.  $  225.*] 

3.  Trusts   (§  225*)— Management  of  Pbop- 
EBTY— Trustee's  Liability  fob  Rent  Paid. 

The  trustees  of  a  real  estate  trust  com- 
pany, one  of  whom  was  related  to  a  shareholder 
who  held  two-thirds  of  the  shares,  consist- 
in(r  of  a  hotel  property,  and  who  was  also  be- 
holden to  him  tor  6nancial  assistance,  and  the 
other  of  whom  was  the  confidential  secre- 
tary of  the  shareholder  and  had  been  appoint- 
ed because  of  the  large  interest  owned  by  his 
employer,  and  both  of  whom  were  dominated  by 
the  shareholder  in  all  important  afFairs  of  the 
trust,  permitted  or  requested  him  to  act  for 
them  in  the  purchase  oi  furniture,  fixtures,  and 
household  supplies  for  use  in  the  hotel,  and 
paid  him  $5,200  for  their  use,  although  it  was 
found  that  he  had  been  fiUly  compensated  for 
their  use  and  for  his  loss  on  their  sale,  and  aft- 
er the  payment  the  trustees  signed  an  antedated 
paper  in  the  form  of  a  vote,  reciting  that  the 
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Itayment  was  to  reimburse  blm  for  his  loss  sus- 
tained in  behalf  of  the  hotel  property  in  the 
«ale  of  the  furniture  and  for  its  use.  HeM,  in 
an  action  by  the  other  shareholders  for  an  ac- 
counting, that  the  trustees'  charge  for  the  sum 
paid  was  properly  disallowed,  and  that  the 
paper  signed  by  tiiem  was  not  effectire  as  a 
ratification,  as  the  payment  was  unauthorized. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  §  225.*] 
4.  Tbusts  (S  172*)— Action  Against  Tbos- 

TEEs  FOB  Accounting — Iqnobance  or  Dit- 
ties No  Defense. 

Trustees,  whose  powers  are  expressly  de- 
fined by  a  written  instrament  under  which  they 
are  appointed,  cannot  excuse  themselves  in  an 
action  for  an  accounting  by  the  fact  that  they 
may  have  been  ignorant  of  the  scope  of  their 
duties  or  the  legal  lequirements  connected  with 
theijr  office. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  227;   Dec.  Dig.  {  172.*] 
.   6.  Tbttsts  (§  240*)— Management  op  Tbust 

Pbopertt— Joint  ob  Several  IjiABiLiTy  of 

Tbvsiekb. 

Mortgaged  hotel  property,  in  which  there 
was  an  equity  of  redemption  valued  at  $100,000, 
was  held  in  trust  for  beneficiaries  whose  inter- 
ests were  represented  by  shares  of  stock  in  a 
company.  One  of  the  three  original  trustees 
died  and  another  resigned.  The  surviving  trus- 
tee was  related  to  a  shareholder  who  held  two- 
thirds  of  the  company's  shares,  and  was  also 
beholden  to  him  tor  financial  assistance.  At 
the  request  of  the  shareholder  one  of  the  va- 
canries  was  filled  by  the  appointment  of  his 
confidential  secretary,  and  thereafter  the  trus- 
tees, who  were  dominated  in  all  the  important 
affairs  of  the  tmst  by  the  shareholder,  made  no 
effort  to  pay  or  renew  the  second  mortgage 
when  it  became  due,  and  toolc  no  precautions  to 
provide  for  a  contingency  which  would  occur  If 
the  mortgage  was  not  paid  or  renewed,  and  un- 
der the  virtual  direction  of  the  shareholder  suf- 
fered a  foreclosure  extinguishing  the  equity  of 
ledemption.  The  new  trustee  misled  the  origi- 
nal trustee  in  the  final  attempt  to  save  the  prop- 
erty, but  the  original  trustee  had  himself  as- 
sented to  other  acts  In  breach  of  the  trust. 
Held,  in  an  action  by  some  of  the  other  share- 
holders for  an  accounting,  that  while  a  trustee 
is  not  responsible  for  acts  or  misconduct  of  a 
cotrustee,  in  which  he  has  not  joined  or  to 
which  he  does  not  consent,  or  which  he  has  not 
aided  or  made  possible  by  his  own  neglect,  the 
cotrustees  were  under  the  circumstances  joint- 
ly liable  for  the  value  of  the  equity  of  redemp- 
tion. 

[EM.  Note.— For  other  casee,  see  Trusts,  Cent. 
Dfg.  I  847;  Dec.  Dig.  |  240.*] 
6.  Tbusts   (g  230*>— Management  or  Tbobt 

Pbopebty  —  Cobpobatb     Beneficiabibb  — 

Right  of  Action. 

Where  trustees  in  an  action  for  an  ac- 
counting are  held  liable  to  a  part  of  the  share- 
holders in  the  trust  estate  for  misconduct  in 
its  managementj  a  plaintiff  corporation,  some 
of  whose  stock  is  owned  by  a  person  who  par- 
ticipated in  the  misconduct  of  the  trustees,  is 
not  estopped  from  sharing  in  the  distribution 
of  the  amounts  recovered,  but  the  trustees  can- 
not be  charged  with  the  proportion  of  its  loss 
represented  by  such  shares. 

[Bd.  Note.— For  other  cases,  see  Trnats,  Dec. 
Dig.  I  230,*] 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty;   Loranus  B.  Hitchcock,  Judge. 

Bill  for  an  accounting  by  Eleanor  O.  Ash- 
ley and  otbers  against  Robert  Li^  Wlnkley 
and  otbers,  trustees.    Decree  for  plalntUfs, 


and   defendants  appeal.     Modified  and   af- 
firmed. 

Dickinson  &  Dickinson  and  S.  Williston, 
for  appellants.  I.  R.  Clark  and  O.  F.  Ord- 
way,  for  appdlees. 

BRALEY,  J.  [1]  The  defendants  are  trus- 
tees under  an  express  trust,  and  in  account- 
ing for  their  administration  of  the  property, 
which  they  admit  that  they  have  received, 
the  burden  is  on  them  to  show  that  in  the 
discharge  of  their  duties  they  have  exercisea 
reasonable  skill,  prudence  and  judgment. 
Andrews  v.  TutUe-Smith  Co.,  191  Mass.  461, 
78  N.  B.  99;  Pine  v.  White,  175  Mass.  585, 
66  N.  E.  967.  If  we  examine  the  allegations 
of  the  bill,  they  are  charged  with  having 
failed  to  protect  the  property  from  fore- 
closure of  a  second  mortgage  whereby  the 
equity  of  redemption  was  lost,  and  general- 
ly that  they  grossly  neglected  their  duties, 
entailing  great  pecuniary  loss  to  the  plain- 
tiffs In  common  with  other  beneficiaries  and 
shareholders.  But  in  the  master's  report  to 
whom  the  case  was  referred,  the  transactions 
which  the  plaintiffs  contended  were  Impru- 
dent, and  unjustifiable  are  specifically  stated 
and  reviewed.  The  trust  estate  when  con- 
veyed consisted  of  the  Copley  Square  Hotel, 
with  the  appurtenant  land,  upon  which  were 
a  first  mortgage  for  $300,000,  and  a  second 
mortgage  for  $50,000.  The  equity  of  redemp- 
tion, valued  and  capitalized  at  the  nominal 
sum  of  $200,000,  was  divided  into  shares  of 
$100  each,  for  which  certificates  were  is- 
sued in  accordance  with  the  provisions  of  the 
declaration  or  instrument  of  trust.  By  the 
death  of  one  trustee,  and  the  resignation  of 
another,  only  the  defendant,  Frederic  Pope, 
of  the  original  trustees  remained,  and  at  the 
request  of  Albert  A.  fope,  who  bad  become 
the  owner  of  two-thirds  of  the  shares,  the  de- 
fendant Wlnkley,  with  the  consent  of  some 
of  the  other  principal  shareholders,  was  ap- 
pointed to  one  of  the  vacancies,  while  the 
other  vacancy  remained  unfilled.  It  was 
dnrlng  the  Incumbency  of  Wlnkley  that  the 
transactions  took  place  on  which  the  plain- 
tiffs rely  as  proof  of  a  flagn'ant  mismanage- 
ment of  the  estate.  The  evidence  is  not  re- 
ported, «nd  the  master's  findings  as  to  Wink- 
ley's  personal  relations  to  Albert  A.  Pope, 
and  the  reasons  for  bis  appointment,  and 
Pope's  control  of  Wlnkley,  and  through  Wink- 
ley  of  the  management  of  the  trust,  are  not 
only  important,  but  should  not  be  reversed 
imless  cleajly  wrong.  It  is  only  when  these 
relations  are  understood  that  the  unfortunate 
conduct  of  the  trustees  becomes  intelligible. 
The  reirart  states  that  this  defendant  was  his 
confidential  secretary,  and  bookkeeper,  and 
became  trustee  because  of  the  large  interest 
which  his  employer  had  acquired,  while  the 
defendant  Frederic  Pope  was  the  cousin  of 
Albert  A.  Pope,  to  whom  he  was  beholden  for 
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financial  assistance  at  varions  tlmeEi.  The 
master  concludes  tbat  In  administrative  ca- 
pacity the  trustees,  and  especially  Wlnkley, 
were  not  well  quallfled  to  administer  the 
trust,  and  that  his  double  employment  "goes 
far  to  explain  many  things  which  happened 
later."  It' appears  that,  from  VVlnkley's  ac- 
cession to  the  day  of  the  foreclosure,  the  in- 
fluence of  Albert  A.  Pope  was  dominant  in 
all  Important  business  affairs  with  which  the 
trustees  dealt  The  very  full  statements  re- 
lating to  the  defendants'  first  and  third  ex- 
ceptions need  not  be  reviewed.  The  master 
reports  the  facts,  but  does  not  decide  the 
question  of  liability.  [2]  If  when  the  defend- 
ants took  possession  of  the  premises  for  the 
purpose  of  terminating  the  lease  of  their  ten- 
ant one  Rlsteen,  or  the  occupancy  of  bis  suc- 
cessor, the  Copley  Square  Hotel  Company, 
and  while  seeking  for  a  new  tmant  carried 
on  the  business,  they  also  took  and  used  sup- 
plies which  were  in  the  hotel,  and  furniture 
belonging  to  the  tenant's  wife,  they  were 
accountable  to  the  owners  for  their  value. 
The  settlements  arranged  with  them  upon 
the  advice  of  competent  counsel,  do  not  ap- 
pear to  have  been  so  Injudicious  and  unwar- 
ranted, tbat  the  defendants  should  be  person- 
ally charged  with  the  amounts  paid.  Pine  T. 
White,  175  Mass.  585,  66  N.  E.  967. 

[3]  But  the  payment  to  Albert  A.  Pope  of 
15,200,  for  13  months'  use  of  the  furniture, 
fixtures  and  household  supplies  which  were 
In  the  hotel,  but  permitted  or  requested  Pope 
to  act  for  the  sole  benefit  of  the  trust  as  ap- 
parently he  did,  the  master  finds,  tbat  he 
had  been  fully  reimbursed  by  the  trustees 
for  the  loss  sustained,  when  he  sold  the 
property  to  their  new  lessee  for  a  less  sum 
•than  that  which  he  paid.  The  trustees  them- 
selves were  doubtful,  as  to  the  propriety  of 
recognizing  his  claim  for  rent  It  was  after 
their  promissory  note  had  been  given  in  pay- 
ment for  the  combined  amount,  that  acting 
under  the  suggestion  of  counsel  they  signed 
an  antedated  paper  with  a  preamble  and 
form  of  vote  containing  recitals  that  the  pur- 
pose of  the  note  was,  "to  reimburse  him  for 
his  loss  sustained  in  behalf  of  the  Copley 
Square  Hotel  property  in  the  sale  of  the  fur- 
niture, and  for  the  use  of  the  same."  The 
master  fittingly  characterized  their  action,  as 
a  "posthumous  record  of  an  imaginary  meet- 
ing." It  was  ineffective  as  an  act  of  ratifica- 
tion, for  the  payment  was  unauthorized,  and 
his  disallowance  of  this  item  was  right  and 
should  not  be  disturbed.  Rowland  v.  Mad- 
dock,  183  Mass.  3G0,  67  N.  B.  347 ;  Hayes  v. 
Hall,  188  Mass.  510,  74  N.  E.  935 ;  Andrews 
T.  Tattle-Smith  Co.,  191  Mass.  461,  78  N.  E. 
99.  But  the  principal  sum  for  which  the 
plaintiffs  seek  to  charge  the  defendants,  is 
the  loss  arising  from  the  foreclosure  of  tJie 
second  mortgage.  [4]  The  powers  of  the  de- 
fendants are  defined  by  the  instrument  un- 
der which  they  were  appointed.  By  section 
6  they  were  given  discretionary  antiiority  to 
mortgage  the  estate,  either  to  pay  in  whole 


or  In  part  outstanding  mortgages,  or  to  re- 
new them,  and  it  Is  no  excuse  that  they  may 
have  been  Ignorant  of  the  scope  of  their  du- 
ties, or  of  the  legal  requirements  connected 
with  their  office.  Pierce  v.  Prescott,  128  Mass. 
145,  147. 

[t]  The' second  mortgage  was  long  overdue 
when  Wlnkley  became  trustee,  but  "he  made 
no  effort  to  pay,  renew  or  extend  It,"  and 
"failed  to  exercise  the  care  and  prudence 
which  the  law  demands  of  a  trustee  In  his 
position."  The  findings  which  we  have  quot- 
ed, were  amply  Justified  by  the  history  of  his 
management  set  forth  at  length  In  the  re- 
i>ort  Having  taken  no  precautions  to  pro- 
vide for  a  contingency  which  must  occur  if 
the  mortgage  was  not  paid,  renewed  or  ex- 
tended, a  foreclosure  followed  extinguishing 
the  equity  of  redemption  wliicb  the  master 
valued  at  $100,000.  If  the  foreclosure  re- 
sulted from  improvident  management,  the 
master  further  determined,  that  the  property 
even  then  could  have  been  saved.  If  the  trus- 
tees had  acted  promptly  and  Judiciously.  It 
would  not  be  profitable,  nor  is  It  material, 
to  recount  the  efforts  which  finally  were  put 
forth,  or  the  participation  of  Albert  A.  Pope, 
who  the  master  reiMrts,  "virtually  directed 
the  sale."  But  his  findings,  tbat  a  loan  suffi- 
cient to  have  paid  the  mortgage  could  have 
been  obtained,  and  was  offered  to  them  upon 
terms  which  would  have  saved  the  property, 
and  should  have  been  accepted,  is  proof  of 
their  further  delinquency.  If  there  is  no 
doubt  that  Wlnkley  must  be  charged  with 
the  full  amounts  previously  stated  the  de- 
fendant Pope  urges  tbat  he  should  be  exon- 
erated from  all  blame.  It  is  well  settled  that 
a  trustee  is  not  responsible  for  the  acts  or 
misconduct  of  a  cotrustee  in  which  he  has 
not  Joined,  or  to  which  he  does  not  consent, 
or  has  not  aided  or  made  possible  by  bis  own 
neglect  Hayes  v.  Hall,  188  Mass.  510,  514, 
74  N.  B.  935 ;  Pom.  Eq.  Jur.  (3d  Ed.)  §§  1081, 
1082.  The  defendant  was  required  to  in- 
form himself  of  the  various  business  transac- 
tions involved  In  the  execuUon  of  the  trust. 
He  could  not  properly  discharge  his  duty  by 
surrendering  the  substantial  or  entire  control 
to  Wlnkley,  or  delegate  his  authority  to  him, 
or  to  Albert  A.  Pope,' or  be  indifferent  when 
the  course  of  affairs  was  distinctly  disad- 
vantageous to  the  beneficiaries  whose  inter- 
ests he  had  been  selected  to  protect  But 
even  if  he  is  given  the  benefit  of  the  master's 
finding,  that  Wlnkley  misled  and  deceived 
him  in  the  final  attempt  to  preserve  the  prop- 
erty from  foreclosure,  his  previous  findings, 
that  with  knowledge  of  the  transaction  he 
assented  to  the  payment  for  the  use  of  the 
furniture,  and  was  responsible  with  his  co- 
trustee for  the  loss  sustained  through  their 
failure  to  provide  for  the  payment  or  exten- 
sion of  the  second  mortgage  having  been 
amply  warranted,  be  cannot  escape  liability 
to  the  shareholders.  Stowe  v.  Bowen,  99 
Mass.  194;  Hayes  v.'  Hall,  188  Mass.  510,  74 
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N.  B.  935 ;  Cunnlngbam  t.  Fell,  6  Paige 
QJ.  T.)  607,  • 

[6]  We  may  add,  that  notwltlistanding  tbe 
defendants'  contention,  tbat  the  Sbeldon  C!or- 
poratlon,  which  Is  one  of  the  parties  plaintiff, 
should  not.be  permitted  to  recover,  It  is  not 
estopped  upon  the  facts  reported,  from  shar- 
ing In  the  dlstribntlon  of  the  amounts  which 
the  defendants  must  pay,  but  Albert  A.  Pope 
baTing  participated  In  their  misconduct,  they 
should  not  be  charged  with  the  proportion 
of  the  loss  represmted  by  his  shares.  An- 
drews y.  Tuttle-Smlth  Ck>.,  191  Mass.  461, 
468,  78  N.  £.  99,  and  cases  cited. 

The  result  Is  that  the  Interlocntoiy  decrte 
must  be  modified  by  overruling  the  defend- 
ants' second  exception  to  the  master's  re- 
port, and  the  final  decree  should  charge  the 
defendants  wltb  the  sum  of  $100,000  with 
Interest  from  September  19,  1907,  and  the 
additional  sum  of  $4,000  with  Interest  from 
September  30,  1905,  and  when  so  modified, 
the  decrees  severally  are  affirmed,  and  the 
plaintiffs  are  respectively  entitled  to  recover 
the  amounts  as  tbereln  spedfled. 

Ordered  accordingly. 


(209  Masa.  ES6) 

NEW  ENGLAND  FOUNDATION  00.  T. 

REED  et  al. 

(Supreme  Judldal   Court  of  Massachusetts. 

Norfolk.    Sept.  6,  1911.) 

1.  CONSPIKACT  (J  9*)  —  CORSPIBAOT  TO  D«- 

FBATJD— Gist  of  Action. 

The  gist  of  a  civil  action  for  damages  for 
conspiracj  to  defraud  for  worlc  performed  is 
the  deceit  or  fraud  causing  the  damage ;  a  con- 
spiracy being  charged  merely  to  eBtablish  joint 

(Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  i  12;   Dec.  Dig.  |  9.*] 

2.  CowspiBACT    (J  14*)  —  Civil  Liability  — 
Joint  Liabilitt. 

Where  defendant's  only  connection  with 
the  building  of  houses  by  another,  -who  fraudu- 
lently induced  plaintiff  to  commence  work  on 
houses  by  misrepresentations  as  to  his  finan- 
dal  standing,  was  as  mortgagee  of  the  land 
purchased  for  a  building  site,  which  relation 
was  assumed  to  enable  snch  other  to  pay  for 
the  land,  defendant  was  not  liable  in  an  action 
against  him  and  the  other  for  conspiracy  to  de- 
fraud plaintiff  in  making  the  contract  with 
plaintiff  for  work  on  the  lot:  mere  {Wsaive 
willingness  to  profit  by  the  failure  of  one  un- 
der no  legal  responsibility,  as  a^ent,  copartner, 
or  otherwise,  not  being  the  basis  of  any  civil 
liability  as  a  joint  wrongdoer. 

[Ed.  Note. — For  other  cases,  see  Conspiracy, 
Cent.  Dig.  !  14;  Dec.  Dig.  114.*] 

8.  RsFEBKNCK  (t  85*)— Mastkb'b  Attthobitt— 

RcTLiNOS  or  Law. 

The  only  duty  of  the  master  is  to  find  the 
facts  of  the  case  referred  to  him;  he  not  being 
required  to  make  general  rulings  of  law  as  to 
the  effect  of  his  findings. 

[Ed.   Note.— For  other  cases,  see   Reference, 
Cent  Dig.  S  131;   Dec.  Dig.  S  85.*] 

Appeal    from    Superior    Court,     Norfolk 
County;  James  B.  Richardson,  Judge. 
Suit   by  the    New    England    Foundation 


Company  against  William  W.  Reed  and  oth- 
ers. Decree  dismissing  the  bill,  and  plain- 
tiff appeals.    Affirmed. 

John  B:  Sullivan,  Jr.,  and  Panl  R.  Black- 
mur,  for  appellant.  Lincoln  &  Hemenway 
and  Edwin  G.  Mclnnes,  for  appellees. 

RU6G,  J.  [1]  This  Is  a  suit  in  equity  by 
which  the  plaintiff  seeks  to  hold  the  several 
defendants  on  the  ground  of  a  conspiracy  to 
defraud  it,  for  work  performed  and  mate- 
rials furnished  in  the  construction  of  apart- 
ment houses.  The  gist  of  a  civil  action  of 
this  sort  is  not  the  OHiBplracy,  but  the  de- 
ceit or.  fraud  causing  damage  to  the  plain- 
tiff, the  combination  being  charged  merely 
for  the  purpose  of  fixing  joint  liability  on 
the  defendants.  May  v.  Wood,  172  Mass. 
11,  and  cases  cited  at  13,  51  N.  E.  191;  Gur- 
ney  v.  Tenney,  197  Mass.  467-466,  84  N.  B. 
428. 

The  material  facts  are  these:  The  defend- 
ant Conner  conceived  the  Idea  of  building  a 
block  of  bouses  in  Brookline,  and  had  nego- 
tiations for  the  purchase  of  land  for  this 
purpose  with  one  Steams,  the  owner.  Be- 
fore the  terms  of  this  purchase  were  con- 
cluded, Conner,  by  misrepresentation  as  to 
his  financial  standing,  Induced  the  plaintiff 
to  commence  work  on  the  lot,  and  a  written 
contract  between  the  plaintiff  and  defend- 
ant was  signed  for  concrete  piling  on  De- 
cember 24,  1908.  It  is  for  performance  of 
this  contract  that  the  plaintiff  seeks  to  hold 
the  other  defendanta  The  plaintiff  does  not 
allege  any  communication  between  it  and 
the  other  defendants.  It  made  no  Inquiries 
of  them,  and  received  no  information  from 
them,  directly  or  indirectly.  At  the  time 
it  began  work,  and  when  the  contract  was 
signed,  Conner  did  not  own  the  land.  On 
January  9,  1909,  Conner  procured,  through 
deceit,  as  the  master  found,  as  to  his  finan- 
cial resources,  In  which  the  defendant  W.  W. 
Reed  participated,  the  conveyance  of  the 
land  from  Stearns  to  himself  and  at  the 
same  time  executed  to  Reed  and  his  asso- 
ciates a  first  mortgage.  Conner  was  with- 
out money,  and  as  a  stranger  he  had  sought 
Reed  for  the  purpose  of  placing  this  mort- 
gage, from  the  proceeds  of  which  he  hoped 
to  be  able  to  build  the  houses.  The  money 
on  the  mortgage  was  to  be  advanced  in  in- 
stallments, and  a  part  of  it  was  to  be  used 
toward  the  purchase  price  of  the  land  In  a 
way  which,  as  to  Steams,  the  master  has 
found  was  fraudulent  But  he  has  also 
found  that  Conner  was  not  the  agent  of 
Reed,  and  that  although  Conner  was  without 
experience,  skill  or  efficiency  in  this  kind  of 
business,  and  the  plan  of  getting  title  and 
application  of  Advancements  on  the  mortgage 
were  such  as  to  make  it  "not  only  possible  but 
probable  at  the  outset"  that  Conner  would  be 
unlikely  to  be  able  to  proceed,  yet  he  also  finds 
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that  Reed  maintained  the  relation  of  mort- 
gagee, and  bad  no  other  active  Intent  about 
the  matter;  that  the  Joint  action  between 
Reed  and  Conner  ended  with  the  execution 
of  the  mortgage  from  Conner  to  Reed  and 
his  associates,  and  that  Reed  did  not  Intend 
to  cause  Conner  to  fall,  and  did  not  have 
the  equivalent  of  actual  knowledge  as  to  the 
result  of  Conner's  operations. 

[2]  This  does  not  go  quite  to  the  extent 
of  making  Reed  and  his  assodates  liable  for 
the  false  representations  of  Conner,  or  for  a 
conspiracy  with  him  to  defraud.  It  does 
not  show  a  connection  sufficiently  close  be- 
tween Reed  and  Conner  to  constitute  them 
Joint  adventurers,  or  to  establish  the  rela- 
tionship of  principal  and  agent  This  is  not 
a  case  where  the  master  has  found  that  the 
real  design  of  the  defendant  mortgagees  was 
to  put  forward  the  nominal  owner  of  the 
land  for  the  purpose  of  procuring. its  im- 
provement through  the  labor  and  materials 
of  others,  either  consciously  intending  or  as 
reasonable  men  bound  to  anticipate  the  re- 
sult that  through  the  failure  of  the  nominal 
owner,  all  that  was  done  would  inure  to 
their  benefit  He  does  not  find  that  the 
elaborate  agreement  between  Conner  and 
Reed  for  the  advancement  of  the  money  os 
tenslbly  by  way  of  mortgage,  although  lack- 
ing nothing  in  legal  form,  was  in  truth  a  mere 
pretense  to  mask  the  real  purpose  of  ultimate- 
ly defrauding  all  who  might  add  value  to 
the  property  described  In  the  mortgage.  Nor 
does  he  fiud  that  Reed  and  his  associates 
used  Conner  as  their  tool,  either  with  or 
without  his  knowledge  and  consent,  in  a 
scheme  which  they  had  made  their  own  to 
the  end  that  they  might  defraud.  FindingH 
like  these  would  call  for  the  application  of 
different  principles  of  law.  But  In  this  case 
the  plan  originated  with  Conner.  The  con- 
tract by  the  performance  of  which  the  plain- 
tiff has  suffered  damage,  was  made  before 
the  defendants  other  than  Conner  had  any 
connection  with  the  matter.  The  mortgage 
was  a  genuine  one.  The  defendant  mort- 
gagees were  able  and  ready  to  carry  out 
their  part  of  the  mortgage  contract  with 
Conner  and  to  advance  him  the  money  from 
time  to  time  as  required  by  It.  While  Con- 
ner was  wholly  incompetent  he  regarded 
himself  as  the  responsible  head,  and  was 
treated  as  such  by  the  other  defendants. 
When  the  relation  between  the  parties  Is 
not  such  as  to  Impose  some  duty,  passive 
observation  of  the  conduct  or  readiness  to 
profit  by  the  failure  of  one  for  whom  no 
legal  responsibility  exists  as  agent  copart- 
ner, confederate  or  otherwise,  does  not  con- 
stitute a  basis  for  civil  liability  as  a  Joint 
participator.  This  case  is  distinguishable 
in  Its  facts  from  Light  v.  Jacobs,  183  Mass. 
206|  66  N.  E.  799,  and  In  re  Friedman  (D.  C.) 


164  Fed.  134,  especially  relied  upon  by  the 
plaintiff.  ' 

[3]  The  master  undertook,  as  a  part  of 
his  report,  to  make  rulings  of  law.  His  only 
duty  was  to  find  the  facts,  and  he  was  not 
required  to  make  general  rulings  of  law  as 
to  the  effect  of  these  findings.  Clark  v.  Sea- 
gravea,  186  Mass.  43(M35,  71  N.  B.  813; 
Adams  T.  Toung,  200  Mass.  588,  590,  86  N. 
B.  942.  The  facts  which  he  has  reported 
do  not  warrant  the  ruling  that  the  defend- 
ants are  responsible  in  damages  to  the  plain- 
tifT.  The  first  and  second  exceptions  of  the 
defendant  Reed  and  the  fifth  exception  of 
the  defendant  Conner  to  the  master's  report 
should  be  sustained. 

It  does  not  appear  to  be  necessary  to  dis- 
cuss the  question  whether  the  finding  of  the 
master  was  warranted,  that  the  deed  from 
Stearns  to  Conner  was  procured  by  the  de- 
ceit of  the  latter  in  which  Reed  participated. 

Decree  dismissing  the  bill  affirmed. 

(209  Masa.  52») 

LTDON  V.  EDISON  EaMCTRIO  ILLUMI- 
NATING CO. 

(Supreme  Judicial  Court  of  Massachusetta. 
Middlesex.     Sept  6,  1911.) 

1.  EJLBOTMcrrT  (5  18*)— Injubies— OowtbibV- 

TOBT  NEOUOERCE. 

If,  after  a  city  employ^,  engaged  in  trim- 
ming trees  in  the  street,  had  been  told  that  if 
the  wire,  from  contact  with  whicli  he  was  kill- 
ed, was  a  street  light  the  current  was  not  on, 
the  employe  touched  the  wire  to  determine 
whether  it  was  on,  the  electric  company  would 
not  be  liable  for  his  death. 

[Ed.  Note. — For  other  cases,  see  Electricity, 
Cent  Dig.  {  10;  Dec  Dig.  i  18.»] 

2.  Electbicitt  (J  18*)— Injubies— OoNTBiB- 
■DTOBT  Neouoence. 

If  a  city  employ^,  engaged  in  trimming 
trees  in  the  street,  accidentally  slipped  or  lost 
his  balance  as  he  was  descendinj;,  and  instinc- 
tively threw  up  his  band,  touching  a  lighting 
wire  running  through  a  tree,  he  would  not  nec- 
essarily be  guilty  of  contributory  negligence. 

[E)d.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  S  10;   Dec.  Dig.  f  18.*] 

3.  Blectbicitt  (8  19*)— Injubies— Contbibu- 
TOBT  Negligence  —  SuTFiciENCT  of  Evi- 
dence. 

In  an  action  against  an  electric  company 
for  intestate's  death  while  trimming  trees  for 
a  city,  by  throwing  his  hand  against  a  light- 
ing wire,  evidence  held  not  to  warrant  a  finding 
that  intestate  exercised  due  care. 

[Ed.  Note.— For  other  cases,  see  Ealectricity, 
Dec.  Dig.  i  19.*] 

Exceptions  from  Superior  Court,  Middle- 
sex County;  Daniel  W.  Bond,  Judge. 

Action  by  Nellie  Lydon,  administratrix, 
against  the  Edison  Electric  Illuminating 
Company.  Verdict  for  plaintiff,  and  defoid- 
ant  excepts.    Exceptions  sustained. 

Elder,  Whitman  &  Bamum  and  Jas.  T. 
Pugh,  for  plaintiff.  Henry  F.  Hurlburt  and 
Chas.  M.  Davenport,  for  defendant 
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MOBTON,  J.  Wblle  at  work  In  tbe  em- 
ploy of  the  town  of  Winchester,  destroying 
gypsy  and  brown-tall  moths  In  a  tree  at  the 
corner  of  Mt.  Pleasant  street  and  Highland 
avenue  in  that  town,  the  plalntllTs  Intestate 
was  instantly  killed  by  reason  of  his  left 
hand  coming  in  contact,  at  a  place  where 
the  insulation  had  been  worn  off,  with  an 
electric  light  wire  rnnnlng  through  the  tree, 
and  maintained  by  the  defendant.  This  is  an 
action  under  R.  L.  c.  171,  i  2,  as,  amended  by 
St.  1907,  c.  375,  to  recover  damages  for  bis 
death.  There  was  a  verdict  for  the  plalntUT 
and  the  case  is  here  on  exceptions  by  tbe 
defendant  to  tbe  refusal  of  the  presiding 
Judge  to  rule  that  upon  all  tbe  evidence  the 
plaintiff  was  not  entitled  to  recover  and  to 
give  certain  other  rulings  that  were  request- 
ed, to  the  admission  of  evidence,  and  to  cer- 
tain portions  of  the  charge^ 

It  appeared -that  at  the  comer  of  Ht  Pleas- 
ant street  and  Highland  avenue  there  was  a 
large  pole  on  which  were  two  cross-arms. 
From  the  lower  cross-arm  three  telephone 
wires  passed  through  the  tree,  and  from  the 
upper  seven  electric  light  wires,  including 
the  one  by  which  the  plaintUTs  intestate  was 
killed.  It  was  admitted  that  tbe  electric 
light  wires  were  controlled,  maintained  and 
operated  by  the  defendant  It  was  also  ad- 
mitted that  tbe  tree  was  within  the  limits  of 
the  highway.  The  wires  were  parallel  with 
Mt.  Pleasant  street,  which  ran  east  and  west 
The  distance  of  the  upper  wires  from  the 
ground  was  variously  estimated  at  from  12 
to  20  feet  more  or  less.  The  wire  which  the 
plaintiff's  Intestate  came  in  contact  with  was 
tbe  northerly  wire  on  the  upper  cross-arm. 
This  was  what  was  called  a  primary  wire 
and  carried  2,900  volts,  more  than  twice 
enough  to  cause  instant  death.  Shortly  be- 
fore the  accident  the  deceased  bad  gone  up 
into  tbe  tree  for  the  purpose  of  destroying 
moths'  nests.  There  was  evidence  tending 
to  show  that  he  went  up  till  he  was  about  a 
foot  above  the  electric  light  wire,  and  that 
he  was  from  IK  to  18  inches  to  one  side  and 
northerly  of  tbe  wire  which  killed  him  and 
on  the  side  next  to  tbe  street  In  going  up 
be  went  one  side  of  the  wires  and  not  through 
them  so  far  as  appeared.  Before  going  up 
bis  attention  had  been  called  by  the  fore- 
man to  the  place  on  the  wire  where  the  In- 
sulation was  worn  off,  and  he  passed  the 
wire  safely  in  going  up.  Worn  places  on 
wires  were  not  uncommon  and  the  men  were 
expected  to  look  out  for  them  and  to  warn 
*eacb  other.  The  evidence  tended  to  show 
that  after  he  had  finished  cutting  off  and 
painting  the  nests  he  passed  down  bis  cutting 
pole  and  the  swab  with  which  he  had  been 
painting  the  nests  and  prepared  to  descend 
along  the  limb  where  be  was.  While  going 
down  he  asked  one  of  tbe  men,  who  was  in 
the  tree  and  back  to  back  with  him  and 
about  5  or  6  feet  away  on  the  opposite  side 
of  tbe  tree^  wbethor  be  thought  a  certain 


wire  was  a  street  light  and  tbe  man  said 
he  thought  It  was,  and  tbe  foreman,  who 
was  on  the  ground  and  heard 'the  question 
and  answer,  thereupon  said  that  if  It  was 
"there  Is  no  current  on."  The  man  of  whom 
the  question  was  asked  testified  that  tbe  de- 
ceased pointed  to  the  second  wire  and  not  to 
the  one  by  which  he  was  killed.  But  the 
Jury  might  have  found  that  he  was  mistaken 
and  that  the  deceased  pointed  to  the  other 
wire,  the  one  which  killed  him.  At  the  time 
when  be  asked  the  question  the  deceased  had 
descended  several  feet  This  was  tbe  last 
time  that  he  was  seen  alive.  Shortiy  after, 
tbe  time  varying  according  to  the  witnesses 
from  two  seconds  to  half  a  minute  or  more, 
one  of  the  men  heard  a  groan  and  looking 
up  saw  the  deceased  about  a  foot  below  the 
wire  with  his  left  arm  extending  up  above 
his  head  In  a  bent  position  and  the  inside  of 
tbe  tip  of  the  third  finger  in  contact  with  the 
wire  at  the  place  where  the  Insulation  was 
worn  off.  The  deceased  was  standing  rigid, 
bent  a  little  backward,  with  the  spur  on  bia 
right  foot  driven  Into  the  limb.  His  hold  on 
or  contact  with  the  wire  was  broken  as  soon 
as  possible  and  be  was  taken  down,  but  was 
found  to  be  dead. 

We  assume  in  favor  of  the  plaintiff  with- 
out deciding  that  there  was  evidence  of  neg- 
ligence on  the  part  of  the  defendant 

[1>  21  The  difficult  question  is  whether 
there  is  any  evidence  warranting  a  finding 
that  tbe  plaintifiTs  intestate  was  in  tbe  exer- 
cise of  due  care.  No  one  saw  him  when  the 
accident  that  caused  bis  death  occurred.  He 
had  come  down  by  the  wire  safely.  Just  as 
be  had  gone  up  safely,  and  was  a  foot  Delow 
it  when  in  some  entirely  unexplained  way 
the  Inside  of  the  third  finger  of  his  left  hand 
at  the  tip  end  of  it  came  in  contact  with 
the  wire.  In  ordo:  to  make  the  contact  be 
had  to  raise  his  hand  about  a  foot  above  bia 
head  after,  as  we  have  said,  he  liad  come 
down  safely  by  tbe  wire.  He  was  not  re- 
quired in  tbe  performance  of  any  duty  to 
examine  the  wire,  and  any  presumption  of 
due  care  which  might  have  arisoi  in  such 
a  case  is  wanting.  If,  bearing  in  mind  what 
had  been  said  to  him  to  the  effect  that  if  the 
wire  was  a  street  wire  the  current  was  not 
on,  he  chose  to  tou<A  it  for  the  purpose  of 
testing  the  truth  of  the  remark.  It  Is  manifest 
that  he  took  the  risk  and  the  defendant  is  not 
liable.  If  as  he  went  down  he  accidentally 
slipped  or  lost  his  balance  and  InstinctiTdy 
and  naturally  threw  up  his  hand  and  hap- 
pened in  that  way  to  touch  &e  wire,  that 
would  not  be  inconsistent  with  due  care  on 
his  part  Garant  v.  Cashman,  183  Mass.  13, 
66  N.  E.  599.  But  whether  be  did  so  or  not 
is  wholly  a  matter  of  conjecture.  The  fact 
that  he  exercised  care  in  going  down  as  it  i» 
shown  that  he  did  by  the  fact  that  he  had 
got  safely  by  tbe  wire  and  by  the  &ct  that 
the  spur  on  his  right  foot  was  driven  Into  the 
limb,  does  not  remove  tlie  mannw  in  which 
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the  accident  occarred  from  the  field  of  con- 
jecture or  "warrant  an  Inference  that  at  the 
instant  of  the  accident  he  was  in  the  exer- 
cise of  due  care.  It  is  impossible  to  say  that 
the  fact  that  a  man  has  bera  careful  down  to 
the  instant  before  he  is  injured  warrants  of 
itself  the  inference  that  he  was  in  the  exer- 
cise of  due  care  the  instant  after,  when  the 
accident  occurs. 

We  assume  in  fovor  of  the  plaintiff  that 
she  was  not  I>ound  to  show  positiTe  acts  of 
due  care  on  the  part  of  her  intestate,  but 
that  it  was  sufficient  if  circumstances  were 
shown  which  fairly  excluded  negligence  on 
his  part  or  from  which  due  care  could  be 
fairly  inferred.  The  difficulty  in  the  present 
case  is  that  no  cLrcnmstances  appear  in  re- 
gard to  the  manner  tn  which  the  accident 
hapi>ened  from  which  such  an  inference  can 
be  fairly  drawn.  In  Prince  v.  Lowell  Blec. 
Ught  C!orp.,  201  Mass.  276,  87  N.  E.  568,  re- 
lied on  by  the  plaintiff,  there  was  evidence  of 
circumstances  from  which  an  inference  that 
the  deceased  was  in  the  exercise  of  due  care 
at  the  instant  tliat  be  was  killed  could  be 
fairly  drawn. 

[S]  The  case  is  a  hard  one,  but  we  feel 
compelled  to  say  that  there  was  no  eyidence 
warranting  a  finding  that  the  deceased  was 
in  the  exercise  of  due  care  when  he  was  kill- 
ed. See  MacDonald  t.  Edison  Elec.  111.  Co., 
208  Mass.  199,  9i  N.  E.  259;  Home  t.  Bos- 
ton Elev.  Ry.,  206  Mass.  231,  92  N.  E.  223; 
Hanna  t.  HaTerblll  Gas  Light  Co.,  203  Mass. 
672,  89' N.  E.  1043;  French  v.  Sabln,  202 
Mass.  240,  88  N.  E.  846;  Ralph  t.  Cambridge 
Elec.  Light  Co.,  200  Mass.  566,  86  N.  E.  922; 
McCarthy  v.  Clinton  Gas  Light  Co.,  193  Mass 
76,  78  N.  B.  739. 

'  The  conclusioE  to  which  we  have  come  on 
the  principal  question  in  the  case  renders 
it  unnecessary  to  consider  other  questions 
which  the  defendant  has  raised. 

Exceptions  sustained. 


(209  Maas.  642) 

BIGEDLiOW  CARPET  00.  t.  WIGGIN  et  ai. 

(Supreme  Jadicial  Ooort  of  Massachusetts. 
Middlesex.     Sept  6,  1911.) 

1.  EUsBMERTS  (S  86*)  —  Evidence  to  Ebtab- 

USH— SnFFICIENCT. 

A  party  claiming  an  easement  of  way  by  ad- 
verse user  must  show  by  a  fair  preponderance  of 
the  evidence  that,  with  the  acquiescence  of  the 
owner  or  bis  predecessors  in  title,  the  use  of 
the  land  as  a  way  has  been  open,  uninterrupt- 
ed, and  advei^e  for  20  years,  the  prescriptive 
period  provided  by  Rev.  Laws,  c.  13iQ,  S  2. 

[Bd.  Note. — For  other  cases,  see  ESasMoents, 
Cent  Dig.  ii  88-9S;    Dec.  Dig.  §  86.*] 

2.  Basements   (g  8*)— Advebse  CaABAOTEB— 
Permissive  Use. 

An  adverse  right  cannot  be  gained  from 
permissive  enjoyment  or  mere  accommodation. 

[Bd.  Note. — For  other  cases,  see  Elements, 
Cent  Dig.  {g  23-33;   Dec  Dig.  g  8.*] 


8.  Easements    (|   87*)— Pbesobipmon— Ques- 
tion FOB  JUBT. 

In  an  action  to  establish  a  right  of  way 
by  prescription,  the  question  whether  the  use 
was  under  a  claim  of  right,  or  only  permissive, 
is  for  the  Jury. 

.  [Bd.  Note. — Vot  other  cases,  see  Eiasementi, 
Gent  Dig.  i  94 ;    Dee.  Dig.  |  87.*] 

4.  Records  (i  9*)— RxoiffrBATioN  or  Title  to 
Land— Btjkden  or  Pboof— Statdtohy  Pbo- 

VI8I0N8. 

Where  the  judgment  of  the  land  court  on 
petition  to  register  title  determines  as  an  in- 
ference of  fact  that  "a  fnll  and  unobstructed 
use  of  the  strip  in  question  as  a  way  for  teams 
and  persons  on  foot  had  been  acquired  by  pre- 
scription in  favor  of  the  respective  respondents' 
estates,"  this  report,  made  by  St  1905,  c.  288, 
prima  fade  evidence  on  appeal  to  the  superior 
court  if  unaffected,  is  sufficient  to  support  the 
respondents'  claim;  but  if  the  jury,  on  all  the 
evidence,  finds  the  report  controlled,  its  proba- 
tive effect  disappears. 

[Bd.  Note. — For  other  cases,  see  Records,  De& 
Dig.  {  9.*] 

5.  Easements  (|  10*)— Feesokiption— RiaHX 
OF  Wat. 

The  undisclosed  purpose  of  the  dedicators 
of  land  for  a  public  way  to  restrict  its  use  to 
their  estates  and  to  their  successors  In  title,  if 
the  way  was  not  accepted,  coold  not  operate  to 
prevent  other  persons  from  acquiring  adverse 
rights  therein. 

[Ed.  Note.— For  other  cases,  see  Elasements, 
Cent  Dig.  SI  27-82;   Dec.  Dig.  {  10.*] 

6.  Basements  (J  10*)— Acquisition  of  Riohtb 
.  of     Wat  —  Grants     and     Pbescbiftivb 

Rights. 

A  right  of  way  may  exist  over  the  same 
place  in  favor  of  different  persons,  holding  by 
diverse  titles;  and,  if  some  of  them  enjoy  it 
by  grant  or  custom,  this  does  not  prevent  oth- 
ers from  acquiring  a  prescriptive  right  therein, 
even  If  the  use  be  of  the  same  character. 

[Ed.  Note. — For  other  cases,  see  Elasements, 
Cent  Dig.  ||  27-32;   Dec.  Dig.  i  10.*] 

7.  Basements  (|  37*)— Question  fob  Jubt— 
Effect  of  Sign. 

The  effect  to  be  given  to  the  act  of  the 
owner  of  the  fee  in  a  way  which,  on  an  at- 
tempt to  dedicate  it,  had  not  been  accepted,  in 
putting  np  a  sign,  "Private  Way,"  as  indica- 
tive of  a  purpose  to  withdraw  the  dedication  or 
to  prevent  the  acquirement  of  prescriptive  rights 
therein,  is  for  the  jury. 

[Bd.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  {  94;   Dec.  Dig.  i  37.*] 

8.  Basements    (8    8*)  —  Pbesoeiption  —  Use 
Prohibited. 

Under  the  express  provision  of  Rev.  Laws, 
c.  130,  g  3,  an  easement  of  way  by  use  may  be 
barred  by  a  notice  of  an  intention  to  prevent 
the  acquisition  of  a  right  of  way. 

VEA.  Note.— For  other  cases,  see  Elasement8, 
Cent.  Dig.  g|  23-33;    Dec  Dig.  g  8.*] 

9.  ElASEMENTS    (I    36*)  —  PBESCBIFTIVB    RiaHT 

OF  Wat — Sufficiency  of  Evidence. 

Evidence  in  a  proceeding  in  which  respond- 
ents claimed  a  prescriptive  easement  of  way 
by  adverse  user,  and  in  which  it  was  conceded 
that  the  way  had  been  used  continuously  and 
openly  for  more  than  20  years,  held  sufficient 
to  show  that  the  user  was  with  the  assent  i>t 
the  owner  of  the  fee  to  the  exercise  of  an  ad- 
verse right 

[Ed.  Note. — For  other  cases,  see  Easements,  ■ 
Cent  Dig.  §g  88-93;    Dec  Dig.  g  36.*] 
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10.  Basements  (S  36*)— Use  as  Bvidencz  of 
Adverse  Right. 

Where  the  evidence  tends  to  prove  an  at- 
tempted dedication,  which  failed  because  of 
nonacceptance,  it  is  admissible  to  show  that  the 
use  thereafter  by  an  abutting;  owner  was  in  the 
exercise  of  an  adverse  rij;ht 

[Bd.  Note.— For  other  cases,  see  Basements, 
Dec.  Dig.  {  36.*] 

11.  EUSEMEWTS  (S  9*)— PBBSUltPTION  OF  AO- 
QinKSCBNOB. 

It  is  not  necessary  that  owners  of  estates 
abutting  upon  a  private  way  give  formal  notice 
or  assert  that  their  use  of  it  is  with  claim  of 
right,  or  that  the  owner  of  the  fee  should  be 
directly  informed  of  their  claim,  since,  where 
their  use  is  open  and  continuous  for  over  20 
years,  the  owner's  acquiescence  may  be  pre- 
'  Bumed. 

[Dd.  Note. — ^For  other  cases,  see  Easements, 
Cent  Dig.  I  25;    Dec.  Dig.  {  9.*] 

12.  E]viDENCB  (I  241*)— Pbxscription— Admis- 
sions—Employ*. 

In  a  petition  to  register  title  to  land,  where 
other  i>artie8  claimed  precriptive  rights  of  way 
over  it,  the  statement  of  a  person,  who  died  be- 
fore the  trial,  but  who  had  been  intrusted  with 
the  superintendence  of  the  petitioner's  property, 
made  while  in  its  management  and  within  the 
scope  of  his  employment,  that  the  way  must  be 
kept  unobstructed  for  the  use  of  tlie  abutters 
thereon,  is  admissible. 

[EH.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  (S  887-892;   Dec.  Dig.  |  241.*] 

18.  TBIAI,    (I    260*)— RJEQUESTS— iNSTBTJCJnONS 

Alheady  Given. 

Requested    instructions,   which    have    been 
covered,  so   far  as   applicable,  by  instructions 
given,  are  properly  refused. 
[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
>ig.  M  661-6S9;    Dec.  Dig.  (  260.*] 

14.  Easements  (|  10*)  —  Acquisition  of 
RiOBTB  or  Way  Oveb  Public  Wats. 

One  cannot  prescribe  for  a  right  of  way 
common  to  the  whole  community,  or  to  the  pnlv- 
lie. 

[Ed.  Note.— For  other  cases,  see  Easements, 
Cent  Dig.  H  27-32;    Dec.  Dig.  i  10.*] 

15.  Appeal  and  EJbbob  (f  171*)— Review— 
Theory  of  Case. 

One  cannot  try  his  case  on  one  theoiy  of 
the  evidence  in  the  trial  conrt  and  on  another 
theory  on  appeal. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
EVror,  Cent.  Dig.  {$  105S-1069;    Dec  Dig.  { 

16L  Recobds  (I  9*)— Reoistbation  of  Title 
TO  Land — Issues  Fbambd  fob  Jubz— Rioht 
to  Open  and  C^sb. 

The  petitioner,  asking  to  have  a  title  regis- 
tered, is  the  moving  party,  and,  if  an  issue  for 
the  Jury  is  framed,  the  transfer  of  the  issue  to 
the  superior  court  for  trial  does  not  remove  the 
case,  which  still  remains  in  the  land  court  for 
final  disposition  after  the  answer  of  the  Jury 
has  been  certified ;  and  where  the  burden  of 
proof  on  an  affirmative  claim  has  shifted  to  the 
adversary  party  the  petitioner  still  has  the  right 
to  open  and  close. 

[EM.  Note.— For  other  cases,  see  Records, 
Dec.  Mg.  I  .».*] 

Elsceptions  from  Superior  Conrt,  Middle- 
sex County;   John  H.  Hardy,  Judge. 

Petition  by  the  Blgelow  Carpet  Company 
to  register  title  to  land,  in  which  Burton  H. 
Wiggln  and  others  claimed  rights  of  way. 
Issue  tried  in  tbe  superior  court,  with  ver- 


Dfg 


diet  for  Wiggln  and  others,  and  petitioner 
excepted.'   Exceptions  sustained. 

Hutchlns  &  Wheeler,  for  petitioner.  Frank 
E:  Duubar  and  Spalding  &  Spalding,  for 
respondent  Wiggln.  John  J.  Pickman,  for 
respondent  Parsons.  Pratt  &  Devlne,  for 
respondent  Davey. 

BRALE7,  J.  [1]  The  respondents  concede 
that  the  fee  in  tbe  land  is  owned  b]f  the 
petitioner,  but  contend  that  it  is  subject  to 
an  easement  of  way,  which  has  become  ap- 
purtenant to  their  several  estates  by  pre- 
scription. To  support  their  contention  un- 
der the  issue  framed  to  try  the  question, 
they  were  required  to  show,  by  a  fair  pre- 
ponderance of  the  evidence,  that  with  the 
acquiescence  of  the  petitioner,  or  its  pred- 
ecessor in  title,  the  use  of  tbe  land  as  a 
passageway  to  and  from  Market  street  to 
Carpet  lane,  on  which  the  rear  of  their 
estates  abutted,  bad  been  open,  uninter- 
rupted and  adverse  for  a  period  at  least  of 
20  years.  Llpsky  v.  Heller,  199  Mass.  310, 
317,  85  N.  B.  463;  Barnes  v.  Haynes,  13 
Gray,  188,  74  Am.  Dec.  629;  Blake  v.  Ever- 
ett, 1  Allen,  248;  Claflln  ▼.  Boston  &  Al- 
bany R.  R.,  157  Mass.  489,  82  N.  E.  659,  20 
U  R.  A.  638.  Rev.  Laws,  c.  180,  {  2.  But 
while  unquestioned,  at  tiie  trial,  that  for 
more  than  the  required  period  the  way  had 
been  used  openly  and  continuously,  the  pe- 
titioner asserted  that  In  its  origin  the  use 
was  permissive,  and  that  the  evidence  of 
the  respondents  was  InsuflScient  to  warrant 
a  finding  that  the  easement  had  been  estab- 
lished. [2,  S]  It  Is  undoubtedly  true  that 
an  adverse  right  cannot  be  gained  from  per- 
missive enjoyment,  or  mere'  accommodation, 
but  generally.  In  an  action  to  establish  a 
right  of  way  by  prescription,  the  question 
whether  the  use  was  under  a  claim  of  right 
or  only  permissive  is  for  the  Jury.  Putnam 
T.  Bowker,  11  Cush.  542. 

[4]  The  Judge  of  the  land  court,  whose 
findings  of  fact  are  made  prima  facie  evi- 
dence by  St  1906,  c  288,  determined  as  an 
inference  of  fact  that  "a  full  and  unob- 
structed use  of  the  strip  in  question  as  a 
way  for  teams  and  persons  on  foot  bad  been 
acquired  by  prescription,  in  favor  of  the  re- 
spective respondents'  estates."  See  St  1910, 
c.  660,  St  2,  8.  If  the  Jury  on  all  the  evi- 
dence found  his  report  bad  been  controlled, 
the  probative  effect  conferred  by  the  stat- 
ute disappeared,  but  if  unaffected  the  report 
was  sufficient  to  support  the  respondents' 
claim.  Cohasset  ▼.  Moors,  204  Mass.  173, 
90  N.  E.  978.  Independently,  however,  of 
the  report  there  was  evidence  for  the  con- 
sideration of  the  Jury,  that  prescriptive 
rights  had  been  acquired.  By  an  agreement 
duly  executed  and  recorded  in  1841  the  own- 
ers, under  one  of  whom  the  petitioner  de- 
rives title,  dedicated  the  strip  of  land  In 
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question  as  a  public  street  Before  the  en- 
actment of  St.  1846,  c.  203,  It  nevet  became 
a  public  way,  not  bavlng  been  accepted  on 
the  part  of  the  city,  and  since  the  statute 
It  has  not  been  legally  laid  out  and  estab- 
lished. Hay  den  t.  Stone,  112  Mass.  346; 
Gen.  St  1860,  a  43,  »  82;  pub.  St  1882,  c. 
49,  S  94;  Bev.  Lews,  c.  48,  S  98.  But  from 
the  time  of  dedication  it  had  remained  open, 
even  if  since  1859  it  has  been  paved  and 
kept  in  repair  by  the  petitioner  and  Its 
grantor,  and  a  sign  with  the  words  "Private 
Way"  had  been  erected  and  maintained. 
[5]  If  the  original  intention  had  been  to 
restrict  its  use  to  their  estates,  and  to  their 
successors  in  title,  U  the  city  did  not  ac- 
cept, the  undisclosed  purpose  of  the  dedi- 
cators could  not  operate  to  prevent  other 
persons  from  acquiring  adverse  rights. 
Fltchburg  E.  B.  v.  Page,  131  Mass.  391,  396; 
Ballard  v.  Demmon,  156  Mass.  449,  453,  31 
N.  B.  635.  [S]  A  right  of  way  may  exist 
over  the  same  place  in  favor  of  different 
persons  holding  by  diverse  titles.  If  some  of 
them  enjoy  it  by  grant  or  custom  this  does 
not  prevent  others  from  acquiring  a  pre- 
scriptive right,  even  if  the  use  may  be  the 
same  in  character.  Kent  v.  Waite,  10  Piclt. 
138,  142;  Ballard  v.  Demmon,  156  Mass.  449, 
81  N.  B.  635.  [7]  And  the  effect  to  be  given 
to  the  act  of  putting  up  the  sign  as  Indic- 
atl;re  of  a  purpose  to  withdraw  the  dedica- 
tion, or  to  prevent  the  acquirement  of  such 
rights  was  for  the  Jury.  [I]  During  the 
entire  prescriptive  period,  however,  they 
could  have  been  effectually  barred  by  the 
statutory  notice  of  an  intention  to  prevent 
the  acquisition  of  the  easement  Rev.  St 
1836,  &  60,  §  28;  Gen.  St  1860,  c.  90.  |  34; 
St  1867,  c.  302;  Pub.  St  1882,  c.  122,  §  3, 
now  Bev.  Laws,  c.  130,  {  3. 

[I]  But  If  the  attempted  dedication  failed, 
the  use  of  the  way  thereafter  by  the  owners 
of  the  dominant  estates  could  have  been 
found  by  the  Jury  to  have  been  with  the  as- 
sent of  the  petitioner,  and  its  predecessor. 
The  assent,  if  proved,  was  not  permissive,  in 
the  sense  of  being  an  accommodation  or  li- 
cense, but  the  continued  use  would  be  evi- 
dence df  the  exercise  of  an  adverse  right 
Bassett  y.  Harwich,  180  Mass.  585,  586,  62 
N.  E.  974;  Bolivar  Mfg.  Co.  v.  Neponset  Mfg. 
Oo.  16  Pick.  241,  246,  247;  Stearns  T.  Janes, 
12  Allen,  582,  684,  and  cases  cited.  [10]  As 
said  by  Holmes,  J.,  In  Bassett  v.  Harwich, 
180  Mass.  585,  586,  62  N.  B.  974:  "So  if  the 
evidence  tended  to  prove  an  attempted  dedi- 
cation, although  the  dedication  failed  because 
of  Pub.  St  c.  49,  {  94,  It  would  tend  to  show 
that  the  use  thereafter  was  under  a  repudia- 
tion by  the  owner  of  any  right  to  stop  it  It 
would  help,  not  hinder,  the  proof  of  an  adverse 
right"  [11]  It  also  was  unnecessary  for  the 
owners  of  these  estates  formally  to  assert  or 
to  give  notice  that  they  claimed  the  right  to 
pass  and  repass,  or  that  the  petitioner  or  its 
predeceMor  should  have  been  directly  inform- 


ed of  their  dalm.  Gray  ▼.  Cambridge,  189 
Mass.  405,  418,  76  N.  B.  195,  2  L.  B.  A  (N.  S.) 
976.  The  use  was  open,  continuous  and  so  per- 
sistent that  the  Jury  could  find  from  these  cir- 
cumstances alone,  that  they  knew  of  it,  or 
their  acquiescence  could  be  presumed,  even 
if  actual  knowledge  may  not  be  shown.  Deer- 
field  V.  Connecticut  Elver  B.  B.,  144  Mass. 
325,  328, 11  N.  B.  105;  McOreary  t.  Boston  & 
Maine  B.  B.,  153  Mass.  300,  305,  26  N.  B. 
864,  11  !>.  B.  A.  359.  But  there  was  direct 
evidence  of  actual  knowledge.  [IX]  The 
statement  of  one  Lyon,  who  died  before  the 
trial,  that  the  passageway  must  be  kept  un- 
obstructed for  the  use  of  the  abutters  on 
Carpet  lane  was  admlssiUe.  It  was  made  by 
a  person  intrusted  with  superintendence  of 
its  mill  property,  and  while  in  the  manage- 
ment of  the  petitioner's  business,  and  from 
the  evid^ice  of  the  witness  who  testified  to 
the  declaration  it  appears  to  have  been  with- 
in the  scope  of  his  employment  Parker  t. 
Boston  &  Hlngham  Steamboat  Co.,  16q  Mass. 
447,  449,  452;  Bachant  v.  Boston  &  Maine  R. 
B.,  187  Mass.  392,  396,  73  N.  E.  642,  105  Am. 
St  Bep.  408;  Garfield  ft  Proctor  Coal  Co.  v. 
Pennsylvania  Coal  ft  Coke  Co.,  199  Mass.  32, 
42,  84  N.  B.  1020.    Rev.  Laws,  C  175,  {  66. 

[13]  The  refusal  to  give  the  first  four  re- 
quests, and  the  ninth,  eleventh  and  twelfth 
requests  was  right,  and  the  fifth,  sixth,  sev- 
enth, tenth,  thirteenth,  fourteenth,  fifteenth 
and  sixteenth  requests  so  far  as  applicable, 
were  fully  covered  by  the  instructions.  It 
is  argued  that  the  eighth  and  seventeenth  re- 
quests should  have  been  given,  and  that  the 
instructions  to  which  the  petitioner  excepted, 
are  inconsistent  with  the  requests.  [14]  The 
basis  of  the  objection  is  that,  if  the  way  was 
used  as  a  street  in  common  with  the  general 
public,  no  prescriptive  right  ever  attached. 
The  main  entrance  to  the  mill  property,  with 
the  company's  office,  fronted  on  the  southerly 
end  of  the  way,  where  it  turned  into  the  lane, 
and  according  to  all  the  evidence  the  use 
was  substantially  confined  to  its  employes, 
and  tenants  and  persons  having  occasion  to 
transact  business  at  the  oflSce,  and  to  the 
owners  of  the  several  estates  of  the  respond- 
ents, and  those  who  dealt  with  them.  The 
petitioner  neither  at  the  trial,  nor  at  the  ar- 
gument, claimed  or  admitted  that  a  public 
way  had  been  established  by  prescription, 
and  the  respondents  therefore  could  not  pre- 
scribe for  a  privilege  common  to  the  whole 
community.  Thomas  v.  Marsbfield,  13  Pick. 
240,  249.  [II]  But  it  contended  that,  as  the 
dedication  failed,  the  way  should  be  consid- 
ered as  appropriated  and  used  for  the  exclu- 
sive use  and  accommodation  of  the  corpora- 
tion, and  of  its  employes  and  tenants.  The 
evidence  it  offered  was  confined  to  this  in- 
quiry, while  the  respondents  relied  wholly 
upon  the  use  of  the  way  as  connected  wltK 
their  estates.  It  cannot,  in  order  to  defeat 
them,  resort  to  a  defense  it  did  not  care  to 
make  and  which  if  successful  would  destroy 
its  alleged  right  to  the  registration  of  an  un- 
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encumbered  estate.  If  tbe  entire  charge  la 
read  In  connection  with  the  evidence,  and 
wltlr  the  reJipectlve  positions  of  the  parties 
in  mind,  the  Instructions  clearly  stated  that, 
If  the  use  was  permlssi-re,  It  could  not  ripen 
into  nn  easement,  and  the  burden  was  on  the 
respondents  to  prove  that  It  was  adverse. 
Whatever  the  mode  of  travel  may  have  been, 
the  Jury  must  have  understood  that  unless 
they  were  convinced  that  the  use  of  the  way 
by  the  owners  was  In  connection  with  the 
respondent  estates,  and  not  merely  as  trav- 
elers, or  members  of  the  general  public,  an 
easement  bad  not  been  acquired. 

[II]  Tbe  remaining  exceptions  to  the  in- 
structions are  covered  by  what  has  been  said 
and  need  not  be  further  considered.  Bnt  if 
there  was  no  error  in  the  admission  of  evi- 
dence, or  in  the  rulings  and  Instructions,  the 
ruling  that  as  tbe  respondents  had  tbe  bur- 
den of  proof  they  had  the  right  to  the  open- 
ing and  close  requires  ns  to  sustain  the  ex-' 
ceptions.  Tbe  petitioner  asks  to  have  regis- 
tered a  title  In  fee,  and  It  Is  the  moving  par- 
ty. If  an  Issue  for  a  Jury  is  framed,  that  la 
only  an  incident  of  the  proceedings,  and  tbe 
transfer  of  the  issue  to  the  superior  court 
for  trial  does  not  remove  the  case,  which 
still  remains  in  the  land  court  for  final  dis- 
position, after  the  answer  of  the  Jury  has 
bfeen  certified.  Weeks  v.  Brooks,  205  Mass. 
458,  92  K.  E.  45.  It  long  has  been  settled 
in  actions  at  law,  and  under  issues  framed 
for  a  Jury  in  equity  and  In  probate  appeals 
where  a  will  Is  offered  for  proof,  that  the 
plaintiff  and  the  executor  has  the  right  to 
open  and  close  before  tbe  Jury,  Irrespective 
of  the  form  of  the  pleadings,  or  whether 
from  the  nature  of  the  defense,  or  of  an  af- 
firmative claim,  or  issue,  the  burden-  has 
shifted  to  the  adversary  party.  Dorr  v. 
Tremont  National  Bank,  128  Mass.  349,  358, 
350,  360.  The  practice  should  be  uniform, 
and  there  Is  no  reason  why  the  case  at  bar 
sboold  be  taken  out  of  this  general  and  salu- 
tary rule. 

Exceptions  sustained.  ' 


(2W  Man.  SOI) 

cox  V.  SAVAOB. 

(Supreme  Judicial   Court  of   Mafnachusetts. 
Suffolk.    June  21,  1911.) 

1.  Stipulations    (|    14*)  —  Constbuction — 
AotEEn  Statement  as  to  Facts, 

The  controverey  In  an  action  of  contract 
on  an  account  stated,  in  which  tbe  answer  was 
a  general  denial  and  payment,  being  as  to  the 
character  of  the  contract,  whether  nnder  it  de- 
fendant was  a  purchaser  of  all  sapplies  sent 
him.  or  a  consignee  thereof,  liable  only  for 
what  he  sold,  tbe  a^eed  stntemeut  as  to  facts, 
on  which  and  oral  erideuce  the  case  was  tried, 
admitting  the  correctness  of  the  items,  and  stat- 
ing that  defendant  contended,  and  plaintiff  de- 
nied, that  his  agreement  with  plaintiff's  as- 
signor was  such  that  he  was  entitled  to  credit 
for  SDch  of  said  supplies  as  were  in  his  posses- 
•ioB,    when    their    relations    ceased,    and    that 


whether  he  was  entitled  to  such  credit  was  the 
only  question  to  be  tried  to  the  jnry,  did  not 
have  the  effect  of  shifting  from  plaintiff  to  de- 
fendant the  burden  of  proof  as  to  what  the  con- 
tract was,  relative  to  the  right  to  be  credited 
with  such  remaining  supplies. 

[Ed.  Note.— For  other  cases,  see  Stipulations, 
Dec.  Dig.  i  14.*] 

2.  Sales  (5  88*)— Sale  oe  Consionmeht— Ev- 

IDEKCK. 

Evidence  in  an  action  for  price  of  snpplies 
shipped  to  defendant  held  to  make  a  case  for 
the  pur;  as  to  whether  under  tbe  contract  he 
received  them  as  purchaser  or  as  agent,  with 
right  to  credit  for  those  not  ultinuttely  sold 
by  him. 

[Ed.  Note. — For  other  cases,  see  Sales,  Gent. 
Dig.  K  248-250:   Dea  Dig.  §  88.*] 

Exceptions  from  Superior  Court,  Suffolk 
County;    John  H.  Hardy,  Judge. 

Action  by  John  L.  Cox  against  Fred  Sav- 
age. Verdict  was  directed  for  plaintiff,  and 
defendant  brings  exceptions.  Exceptions 
sustained. 

E.  V.  Grablll,  for  plaintiff.  D.  T.  Mon- 
tague, Wade  Keyee,  and  M.  E.  Sturtevant, 
for  defendant. 

BUOO,  J.  This  is  an  action  of  contract  up- 
on an  account  annexed.  Tbe  defendtmt  was 
In  November,  1906,  appointed  division  man-- 
ager  of  a  corporation  (of  which  the  plaintiff 
Is  assignee)  for  Vermont  and  New  Hamp- 
shire. The  business  of  the  corporation  was 
dealing  in  milking  machines  and  dairy  sup- 
plies. At  this  time  the  defendant  had  a  talk 
with  tbe  prealdoit  and  directors  of  the  cor- 
poration. In  which,  to  quote  the  defendant's 
testimony,  "they  said  they  didn't  have  money 
efiougb  to  ran  two  stations  of  supplies,  and 
If  I  had  tbe  supplies  I  wotild  have  to  ad- 
vance money  toward  tbe  supplies."  The 
company's  depot  of  supplies  was  then  lu 
Holyoke.  The  defendant  acted  for  the  cor- 
poration from  this  time  .until  July,  1908,  at 
first  leading  and  afterwards  selling  machines, 
and  he  kept  certain  supplies  at  his  place  in 
Vermont  for  local  needs.  Both  machines 
and  supplies  were  shipped  to  the  defendant 
on  his  order,  and  Invoiced  to  him  at  a  gross 
price  less  his  commission.  It  is  not  claimed 
that  the  machines  were  sold  to  him,  but  it  is 
claimed  that  the  supplies  were  sold  to  him. 
The  defendant  made  collections  and  remit- 
ted, but  at  no  stated  times.  A  change  in 
management  of  the  corporation  occurred  in 
March,  1908,  and  negotiations  followed  for 
the  establishment  of  a  new  business  arrange- 
ment between  it  and  the  defendant.  These 
came  to  naught,  and  the  relations  ceased  in 
July,  1908.  At  this  time  the  defendant  had 
In  his  possession  certain  supplies,  which  he 
claimed  the  right  to  return  and  receive  cred- 
it for  under  the  terms  of  his  original  con- 
tract with  the  corporation. 

[1]  The  case  was  tried  upon  oral  evidence, 
and  an  "agreed  statement  as  to  facts."     A 
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question  arises  as  to  Its  construction.  Among 
Its  terms  Tvere  tliese:  That  "tbe  terms  and 
credits  stated  In  its  account  annexed  to  the 
plaintiff's  declaration  ♦  •  •  are  correct 
so  far  as  they  go,"  with  exceptions  not  here 
material.  ''That  during  the  period  of  bis 
said  agency  relations  -with  the  New  Xingland 
Dairy  Supply  Company  the  defendant  re- 
c^ved  certain  milking  machinery  supplies 
from  the  said  company,  and  was  charged 
therefor  by  the  company  in  his  accounts  with 
them.  That  some  of  the  said  supplies  were 
in  his  possession  at  the  time  of  the  termina- 
tion of  his  relations  with  the  comimny.  The 
defendant  claims  and  the  plaintiff  doiies 
that  the  defendant  should  be  credited  for 
such  supplies  as  were  in  his  possession  at 
the  time  of  the  termination  of  such  rela- 
tions, the  defendant  contending  and  the 
plaintiff  denying  that  the  relations  and 
agreements  of  the  defendant  with  such  com- 
pany were  sucb  that  said  credit  should  be 
given,"  and  that  "the  only  question  to  be 
tried  before  the  jury  shall  be  whether  or  not 
the  defendant  shall  have  any  credit  for  such 
goods  as  were  in  his  possession  at  the  ter- 
mination of  his  relations  with  said  com- 
pany." 

This  does  not  amount  to  an  agreement  to 
shift  the  burden  of  proof  from  the  plaintiff 
as  to  its  general  right  to  recover  and  to  im- 
pose It  upon  the  defendant  to  establish  as  an 
independent  defense  his  right  to  the  return 
of  the  supplies  on  band  and  be  credited  for 
them.  The  entire  contention  relates  to  the 
precise  terms  of  the  arrangement  between 
the  parties,  and  whether  the  defendant  was 
a  purchaser  of  all  supplies  sent,  or  whether 
he  was  a  consignee  ultimately  liable  only  for 
sucb  as  he  finally  sold.  The  controversy 
did  not  relate  to  what  In  pleading  was  a 
confession  and  avoidance,  but  to  the  charac- 
ter of  the  original  contract  as  to  the  dairy 
supplies;  one  claiming  that  it  was  an  agen- 
cy, and  tbe  other  that  it  was  a  sale.  'This  is 
confirmed  by  tbe  fact  that  the  declaration 
was  a  count  upon  an  account  annexed,  and 
the  answer  a  general  denial  and  payment 
The  burden  of  proof  as  to  what  the  contract 
was  rested  upon  the  plaintiff  throughout 
Wylie  V.  Marinofsky,  201  Mass.  583,  88  N. 
B.  448.  The  agreed  facts  admitted  the  cor- 
rectness of  the  items,  but  did  not  reach  to 
any  admission  as  to  -what  the  contract  was. 

[2]  The  question  at  Issue  in  one  aspect 
was  whether  the  defendant  received  the  sup- 
plies as  agent  or  as  purchaser.  The  fact 
that  they  were  all  charged  to  liim  on  ac- 
count is  not  decisive  and  was  for  the  jury 
to  pass  upon.  That  might  have  been  found 
to  be  a  matter  of  bookkeeping  for  conven- 
ience in  keeping  track  of  them.  There  are 
several  circumstances  which  appear  to  sup- 
port the  contention  of  the  defendant  that  he 
was  agent  and  not  purchaser.    The  supplies 


were  shipped  and  charged  to  him  in  tbe  same 
way  as  -were  the  machines,  but  both  sides 
agree  that  the  machines  were  sent  to  blm 
as  agent  and  not  as  purchaser. '  They  were 
all  invoiced  to  him  at  the  gross  price  less 
"bis  commission."  "Commission"  is  not  used 
in  a  proper  sense  as  to  goods  sold  directly  to 
a  consignee.  "Discount"  is  tbe  natural  word 
to  use  in  such  connection,  while  commission 
correctly  describes  that  wliicb  an  agent 
might  receive  on  sales.  It  further  appeared 
that  in  some  Instances  customers  in  tbe  de- 
fendant's territory  dealt  directly  with  the 
corporation,  and  in  these  cases  It  paid  to  the 
defendant  the  same  commission  he  would 
have  received  had  he  secured  the  customer 
himself.  Letters  from  officers  of  tbe  corpora- 
tion speak  of  the  defendant  as  its  agent 
The  conversation  between  the  defendant  and 
the  president  and  directors  of  tbe  corpora- 
tion at  the  time  of  his  appointment  as  man- 
ager for  Vermont  and  New  Hampshire  may 
have  been  found  to  amount  only  to  an  agree- 
ment on  bis  part  to  make  advancements  on 
account  of  supplies  -  sent  him  so  that  tbe 
corporation  would  not  be  crippled  by  run- 
ning two  supply  stations,  ,whicb  did  not  mod- 
ify the  general  agency  relation,  and  did  not 
constitute  an  agreement  to  purchase. 

In  view  of  these  considerations  it  could 
not  properly  have  been  ruled  as  matter  of 
law  that  there  was  no  evidence  to  support 
the  defendant's  contention  as  to  what  the 
contract  was.  Tbe  nature  of  tbe  relatlos 
was  a  question  of  fact 

Exceptions  sustained. 


(209  Mass.  SM) 

AMEJRIOAN  SPIRITS  HfFG.  CO.  ▼.  KIi- 
DRIDGE  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Sept  6,  1911.) 

1.  OoBPOBATiONs  (I  228*)  —  liiABn-rrr  or 
Stockholdeks  —  Individual  litABiLrnr  — 
Requisites  of  Enforcement. 

To  edfoTce  a  stockholder's  liability  under 
a  statute  making  each  stockholder  individually 
liable  to  creditors  of  tbe  corporation  until  the 
whole  of  the  capital  stock  has  been  paid,  it 
must  appear  that  the  corporation  is  indebted  to 
plaintiff  and  Uiat  defendant  stockholder  has 
partially  or  wholly  failed  to  pay  for  the  stock 
subscribed. 

[Dd.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  J  874;  Dec.  Dig.  I  228.*] 

2.  OOBPOBATIONS      (J     262*)    —    LlABIUtT     Or 

Stockholdkbs— Ej^fobcembnt. 

To  enforce  a  stockholder's  liability  nnder  a 
statute  making  each  stockholder  individually 
liable  to  creditors  of  the  corporation  until  the 
whole  of  the  capital  stock  luis  l>een  paid,  it  is 
not  necessary  that  judgment  for  the  debt  be 
first  recovered  against  the  corporation;  such 
liability  being  contractual,  and  the  stockholders 
being  charged  with  notice  of  the  liability  impos- 
ed by  the  statute. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  1016-1023 ;    Dec.  Dig.  |  252.*! 
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8.  GOBPOBATIORt  (t  228*)  —  LlABILlTT  TO 
ftrOOKHOI,DXBB— STi.TTJTOBT    IitiLBII.ITT. 

Under  a  statute  DuUdng  each  stockholder 
individually  liable  to  creditors  of  .the  corpora- 
tion until  the  whole  of  the  capital  stock  has 
been  paid,  a  stockholder  cannot  l>e  compelled  to 
pay  more  than  lie  owes  on  the  shares  issued  to 

[Eld.  Note.— Fbr  other  cases,  see  Oorporations, 
Cent.  Dig.  ii  876^884;   Dec.  Dix.  |  228.*J 

4.  Ck>BFOBATIOR8      (|      216*)  —  StOCKHOLDKB'B 

IiiABiuTY— G011POKA.IX  Debts— What  Lia.w 

GOVXBNS. 

In  determining  the  extent  of  liability  under 
m  contract  of  stock  subscription,  the  law  of  the 
place  of  contract  must  control 

[£M.  Note. — For  other  cases,  see  Corporations, 
Cent.  Di«.  ||  S2&-834;    Dec  Dig.  |  216.*] 

&  CoBPOBATioifS  (it  260,  2S7*VT-LiABii.rrT  or 

9r0CKH0LDKB8— STATUTOBT    LIABILITY. 

To  enforce  a  stockholder's  liability  under 
a  statute  making  each  stockholder  liable  indi- 
vidually to  creditors  of  the  corporation  until  the 
whole  of  the  capital  stock  has  been  paid,  it  is 
not  essential  that  other  delinquent  stockholders 
or  the  corporation  be  Joined,  nor  that  a  receiv- 
er be  appointed  to  wind  up  the  corporate  af- 
fUra. 

[EA.  Note^— For  other  cases,  see  Oorporations, 
Cent  Dig.   H  10e&-1125;    Dea   Dig.   f|   265, 

&  GOBFOBATIONB  (1  2S9*)  —  lAASmTT  OF 
ST0CKH0I.DBS8  — SlATUTOST  laABILITT  — 
BlQUCDIES. 

In  enforcing  a  stockholder's  liability  un- 
der a  statute  of  another  state,  in  which  the  cor- 
poration was  organized,  making  each  stockhold- 
er individually  liable  to  corporate  creditors  un- 
til the  whole  of  the  capital  stock  has  been  paid, 
any  exclusive  remedy  provided  by  the  statute 
for  its  enforcement  would  have  to  be  followed 
in  this  state:  but,  where  no  remedy  is  prescrib- 
ed, the  resident  stockholder's  personal  liability 
may  be  enforced  by  any  appropriate  legal  pro- 
cedure in  this  state. 

[E3d.  Note.— For  other  cases,  see  Oorporations, 
Cent.  Dig.  H  1050-1067,  2272;  Dec.  Dig.  ( 
259.*] 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Action  by  tbe  American  Spirits  Manufac- 
turing Company  against  Ghauncy  Eldrldge 
and  others.  On  report  from  the  superior 
court,  upon  overruling  a  demurrer  to  tbe 
declaration.  Decree  overruling  demurrer  af- 
firmed. 

Brandeis,  Dunbar  ft  Nutter  (X  Butler 
Studley,  of  counsel),  for  plaintiff.  Gaston, 
Snow  &  Saltonstall  (Thos.  Hunt,  of  counsel), 
for  defendants. 


BBALEJT,  J.  [1]  Tbe  defendants  have  de- 
murred, and  the  question  Is  whether  tbe 
bill,  the  allegations  of  which  are  admitted, 
states  a  case.  It  is  alleged,  that  by  the  laws 
of  Illinois  providing  for  the  Incorporation 
at  associations  "organized  for  tbe  purpose  of 
constructing  railways,  and  maintaining  and 
Qperating  tbe  same,  •  *  •  each  stockhold- 
er of  any  corporation  formed  under  the  pro- 
visions of  this  act  shall  be  individually  lia- 
ble to  the  creditors  of  such  corporation,  un- 


til tbe  whole  amount  of  the  capital  stock  <^ 
such  corporation  so  held  by  Urn  shall  have 
been  paid."  Hurd's  Bev.  St.  1909,  a  114,  f 
17.  The  defendant  became  a  stockholder  In 
a  corporation  organized  imder  this  act,  and 
the  nature  and  measure  of  bis  liability  to 
corporate  creditors,  is  to  be  defined  and  de- 
termined by  the  language  of  the  statute.  It 
must  affirmatively  appear,  In  a  suit  to  &x- 
force  the  statute,  that  the  corporation  Is  in- 
debted to  the  plaintiff,  and  that  the  defend- 
ant stockholder,  while  the  bolder,  has  failed 
either  partially,  or  wholly,  to  pay  into  the 
treasury  of  the  corporation  tbe  capital  rep- 
resented by  tbe  shares  Issued  to  him  at  its 
organization.  Kelley  t.  KUlian,  133  111.  App. 
102,  107.  These  essential  requirements  are 
compiled  with  by  tbe  allegations  of  tbe  exi8^ 
ence  of  an  unsatisfied  Indebtedness  of  the 
corporation  to  the  plaintiff  for  installments 
of  accrued  rent,  and  that  with  tbe  exception 
of  6  shares,  tbe  entire  capital  stock,  con- 
sisting of  1,000  shares  of  the  par  value  of 
$100  each,  for  which  he  has  not  paid,  were 
issued  to  the  defeudant,  and  have  been  con- 
tinuously held  by  him. 

[2]  But  the  defendant  contends  that,  be- 
fore be  can  be  made  responsible.  Judgment 
for  the  debt  must  be  obtained  against  the 
corporation.  The  liability  imposed  Is  con- 
tractual. Putnam  t.  Misochl,  189  Mass.  421, 
423,  75  N.  B.  956,  109  Am.  St  Rep.  648;  Con- 
verse ▼.  Ayer,  197  Mass.  443,  453,  84  N.  E. 
98,  and  cases  cited;  Converse  v.  Nichols,  202 
Mass.  270,  274,  89  N.  B.  135;  Bemhelmer  r. 
Converse,  206  V.  8.  616,  27  Sup.  Ct  756,  61 
L.  Ed.  1163.  The  corporation  came  into  ex- 
istence by  virtue  of  the  statute,  and  its  stock- 
holders were  charged  with  notice  of  tbe  pro- 
visions of  the  act,  which  was  equivalent  to 
a  charter  of  incorporation.  In  voluntarily 
Joining  as  an  original  stockholder,  the  de- 
fendant must  be  presumed  to  have  known 
that.  If  he  did  not  pay  for  his  shares,  cred- 
itors could  compel  him  to  pay  to  them  the 
money  he  justly  should  have  contributed  to 
Its  capital  for  tbe  stock  he  had  received,  and 
which  would  have  enhanced  Its  assets.  Con- 
verse ▼.  Ayer,  197  Mass.  443,  84  N.  E.  98. 
Tbe  Justice  and  expediency  of  the  statute 
are  not  before  us.  [3]  Its  evident  purpose  Is 
to  give  a  direct  remedy  to  the  creditor  to  ob- 
tain payment  for  his  debt  out  of  tbe  unpaid 
capital,  and  in  no  event  can  the  defendant  be 
made  to  pay  more  than  he  owes.  Fleischer 
V.  Rentcbler,  17  111.  App.  402 ;  Hatch  v.  Dana, 
101  D.  S.  206,  25  Lu  Ed.  885.  If  this  lia- 
bility bad  been  made  enforceable  through 
the  corporation,  a  Judgment  against  It  would 
have  t)een  Indispensable  before  the  stock- 
holder could  be  reached.  B.  Remington  & 
Sons  y.  Samana  Bay  Co.,  140  Mass.  494,  496, 
6  N.  B.  292;  Trahi  v.  Marshall  Paper  Co., 
180  Mass.  613,  62  N.  B.  967.  By  tbe  statute^ 
however,  a  judgment  not  having  been  re- 
quired, hone  Is  necessary.     [4]  Tbe  defend- 
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anf  B  liability  instead  of  having  been  made 
secondary,  as  provided  In  tbe  foreign  stat- 
utes involved  and  construed  in  Hancock  Na- 
tional Bank  T.  Ellis,  166  Mass.  414,  44  N.  E. 
849,  55  Am.  St  Rep.  414,  Broadway  Nat 
Bank  v.  Baker,  176  Mass.  294,  57  N.  E.  603, 
and  Bearse  v.  Mabie,  198  Mass.  451,  84  N.  E. 
1015,  is  expressly  declared  to  be  uncondition- 
al under  the  law  of  tlie  place  of  contract, 
which  must  .control.  Electric  Welding  Co. 
y.  Prince,  195  Mass.  242,  81  N.  E.  306;  Hager 
V.  Cleveland,  36  Md.  476;  Gebhard  v.  Bast- 
man,  7  Minn.  56  (Gil.  40);  Trippe  v.  Hunr 
cheon,  82  Ind.  307;  Morrow  t.  Superior 
Court,  64  Cal.  383,  1  Pac.  854;  Uverpool 
&  Great  Western  Steam  Co.  v.  Phenix  Ins. 
Co.,  129  U.  8.  397,  9  Sup.  Ct  469,  32  U  Ed. 
788. 

ES]  Tbe  suit  for  the  creditor's  beneflt  fur- 
thermore is  not  made  depend^it  upon  either 
the  Joinder  of  other  delinquent  stockholders, 
or  of  the  corporation,  or  the  appointment  of 
a  receiver  to  wind  up  its  affairs,  and  dis- 
tribute the  assets,  and  if  contribution  from 
his  costockbolders,  and  the  remedy  over 
against  the  corporation,  are  deemed  by  him 
valuable  rights,  the  defendant  can  estab- 
lish and  enforce  them  by  appropriate  pro- 
ceedings. Gary  v.  Holmes,  16  Gray,  127; 
Putnam  v.  Misochi,  189  Mass.  421,  75  N.  E. 
956,  109  Am.  St  Bep.  648;  Montgomery 
Door  ft  Sash  Co.  v.  Atlantic  Lumber  Ca, 
a06  Mass.  144, 167, 92  N.  E.  71.  U]  If  an  ex- 
clusive remedy  for  the  enforcement  of  tbe 
iiabllity  had  been  provided  by  the  statute^  it 
would  have  to  be  followed,  and  might  not 


have  been  adapted  to  our  remedial  law.  But 
If  the  remedy  is  not  prescribed,  the  statutory 
personal  liability  of  a  stockholder  according 
to  our  recent  decisions  may  be  enforced  by 
any  appropriate  legal  procedure  of  the  state 
of  his  domicil.  Hancock  Nat  Bank  v.  EUis, 
172  Mass.  39,  51  N.  E.  207,  42  L.  B.  A.  896, 
70  Am.  St  B^.  232;  Putnam  t.  Misochi, 
189  Mass.  421,  423,  75  N.  E.  956,  109  Auk  St 
Rep.  648;  Converse  v.  Ayer,  197  Mass.  443, 
84  N.  E.  98,  and  cases  dted.  See  also  Per- 
kins V.  Church,  81  Barb.  (N.  Y.)  84;  Aldrich 
V,  Aachor  Coal  Co.,  24  Or.  32,  82  Pac.  756>  41 
Am.  St  Rep.  831;  Hatch  v.  Dana,  101  U.  S. 
205,  25  I<.  Ed.  885 ;  Flash  v.  Conn,  109  V.  S. 
371,  3  Sup.  Ct  263,  27  L.  Ed.  966;  Whitman 
V.  Oxford  Nat  Bank,  176  TJ.  S.  559,  20  Sup. 
Ct  477,  44  L.  Ed.  587.  The  adjustmoit  of 
equities,  if  any,  between  the  corporation  and 
Its  stockholders,  or  between  the  stockholders 
themselves,  not  being  a  preliminary  require- 
ment, the  plaintiff  could  have  sued  in  an  ac- 
tion of  contract;  but  as  the  bill  seeks  to 
reach  and  apply  property  of  tbe  defendant 
which  cannot  foe  seized  on  execution.  It  can 
be  maintained  for  the  establishment  of  tbe 
debt,  and  for  equitable  relief.  Hancock  Nat. 
Bank  V.  Ellia  172  Mass.  39,  51  N.  E.  207,  42 
L.  R.  A.  806,  70  Am.  St  Rep.  232;  Broadway 
Nat  Bank  v.  Baker,  176  Mass.  294,  57  N.  E. 
603;  Flash  v.  Conn,  109  U.  S.  371,  3  Sup.  Ct 
263,  27  L.  Ed.  966;  Rev.  Laws,  c.  159,  J  3,  cU 
7.  A  majority  of  the  court  is  of  opinion  that 
the  decree  overruling  the  demurrer  should 
be  affirmed. 
Ordered  accordingly. 
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HOOKKR  T.  BOSTON  &  M.  B.  B. 

(Supreme  Judicial  Court  of  MaBsachosetti. 
^ddlesez.    Sept  6,  18U.) 

1.  Carbibbs  (i  406*)  —  LiMOTHO  liiABiurr  — 

Loss  or  Baogaoe. 

Under  tbe  common  law  a  carrier  can  limit 
liability  for  loss  of  baggage  only  by  express  con- 
tract with  the  passenger,  or  by  his  assent  to  a 
known  regulation. 

lEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1544-1649;  Dec.  Dig.  t  ^05.*] 

S.'  CABBIEBfl    (J  406*)  —  LlMlTINO  LlABIUTT  — 

IlOSS  OF  Baooaoe— Intebbtate  Coumerce. 
In  the  absence  of  any  provision  in  the 
interstate  commerce  law  as  to  passengers'  bag- 
gage, the  filing  and  posting  by  a  carrier,  as  a 
part  of  its  schedules  for  passenger  tariff  for 
transportation  between  states,  of  a  limitation  of 
its  liability  to  loss  of  baggage  not  exceeding  a 
certain  value,  unless  a  ejr^ater  value  is  declared 
•nd  excess  charges  paid  thereon  at  time  of 
checking,  does  not  malce  such  limitation  an  es- 
.■ential  part  of  the  rate  of   transportation  of 

Eisse&gers,  so  as  to  be  binding  on  a  passenger 
aving  no  knowledge  thereof. 
[EM.  Note. — For    other    cases,    see    Carrien, 
Cent  Dig.  K  1544-1549;   Dec.  Dig.  i  405.*] 

BrceptiODS  from  Snperlor  Court,  Mlddle- 
Mx  County;   Robert  O.  Harris,  Judge; 

Action  by  BlatUerlnd  Hooker  against  the 
Boeton  A  Maine  Railroad.  Tbe  court  found 
for  plaiatiff,  and  defendant  brings  excep- 
tions.   Exceptions  overruled. 

Samuel  WllUston,  for  plalntLfl.  Trull  & 
Wier,  for  defendant 

RUGO,  J.  Tbe  plaintiff,  an  interstate 
passenger  of  the  defendant  claims  damages 
In  excess  of  $2,000  for  loss  of  her  baggage 
occurring  through  tbe  negligence  of  the  de- 
fendant. The  defense  is  that  the  liability 
of  tbe  defendant  is  limited  to  $100.  Tbe 
grounds  upon  which'  that  defense  is  predicat- 
ed are  these:  The  defendant  had  complied 
.with  all  the  provisions  of  tbe  statutes  of  the 
United  States  known  as  the  "Interstate  Com- 
merce Act"  and  the  orders  of  the  Interstate 
Commerce  Commission,  and  among  other  mat- 
ters had  filed  and  published  schedules  of 
rates,  fares  and  charges.  Including  those  in 
force  respecting  the  stations  between  which 
the  plaintiff  was  a  traveler.  A  part  of  the 
schedules  relating  to  transportation  of  bag- 
gage was:  "Regular  baggage  service. — One 
hundred  fifty  pounds  of  personal  baggage 
not  exceeding  one  hundred  dollars  in  value, 
will  be  checked  free  for  each  passenger  on 
presentation  of  a  full  ticket,  and  seventy- 
five  iraunds  for  a  half  ticket  •  ♦  •  For 
excess  value  the  rate  will  be  one-half  of 
tbe  current  excess  baggage  rate  per  one 
hundred  pounds  for  each  one  hundred  dol- 
lars, or  fraction  thereof,  of  Increased  value 
declared.  The  minimum  charge  for  excess 
value  will  be  15  cents.  Baggage  liability 
Is  limited  to  personal  baggage  not  to  exceed 
one  hundred  dollars  In  value  for  a  passenger 
presenting  a  full  ticket  and  fifty  dollars  in 


value  for  a  half  ticket,  unless  a  greater  val- 
ue is  declared  and  stipulated  by  the  owner 
and  excess  charges  thereon  paid  at  time  of 
taking  the  baggage."  These  provisions  were 
filed  with  tbe  Ihterstate  Commerce  Commis- 
sion and  with  the  agent  of  the  defendant  at 
Boston,  where  the  plaintiff's  baggage  was 
checked,  and  a  notice  to  this  effect  was  con- 
spicuously posted  near  the  defendant's  Bos- 
ton ticket  office,  and  a  further  notice  of  lim- 
itation of  value  of  baggage  was  likewise 
posted  in  Its  Boston  baggage  room.  Tbe 
plaintiff  did  not,  in  fact,  know  of  this  regu- 
lation, nor  of  any  rule  limiting  tbe  value 
of  baggage  to  be  carried  without  extra 
charge.  She  was  not  asked  for  tbe  value  of 
her  baggage  at  the  time  of  checking  it  or 
of  purchasing  her  ticket 

[1]  The  common-law  rule  fixing  tbe  rights 
of  tbe  parties  is  not  open  to  doubt  It  Is 
that  respecting  the  transportation  of  bag- 
gage or  merchandise  a  common  carrier  ma.T 
relieve  itself  from  many  of  the  heavy  re- 
sponsibilities amounting  to  insurance  cast 
upon  it  by  the  law.  It  may  not  exonerate 
Itself,  however,  by  regulation  or  by  contract 
from  liability  for  its  own  negligence,  but  It 
may  make  Just  and  reasonable  stipulations 
In  good  faith  as  to  tbe  value  of  the  prop- 
erty Intrusted  to  its  care,  and  tbe  amount 
for  which  it  shall  respond  In  case  of  loss, 
even  though  occurring  through  Its  own  neg- 
ligence. Such  stipulation  must  be  brought 
home  to  the  knowledge  of  tbe  shipper  through 
either  a  formal  contract,  or  express  or  infer- 
able notice,  under  circumstances  warranting 
the  assumption  of  actual  assent  Brown  v. 
Eastern  R.  R.  Co.,  11  Cusb.  97;  Malone  v. 
Boston  &  Worcester  R.  R.,  12  Gray,  388, 
74  Am.  Dec.  698;  Cox  v.  Central  Vermont 
Ry.,  170  Mass.  129-136,  49  N.  E.  97;  Graves 
V.  Adams  Express  Co.,  176  Mass.  280,  57  N. 
E.  462;  John  Hood  Co.  v.  American  Pneu- 
matic Service  Co.,  191  Mass.  27,  77  N.  B. 
638;  Brown  t.  Cunard  Steamship  Co..  147 
Mass.  58,  16  N.  B.  717;  Hill  T.  Boston, 
Hoosac  Tunnel  &  Western  R,  R.,  144  Mass. 
284,  10  N.  E.  836:  Graves  v.  Lake  Shore  i 
Michigan  So.  R.  R.,  137  Mass.  33,  50  Am. 
R^p.  282;  Bernard  v.  Adams  Express  Co., 
205  Mass.  254,  91  N.  B.  902.  28  L.  R.  A. 
(N.  S.)  293;  McKahan  v.  American  Express 
Co.,  209  Mass.  270,  95  N.  B.  785;  Gardiner  v. 
N.  T.  C.  &  H.  R.  R.,  201  N.  T.  387.  94  N.  B3. 
876;  Hart  v.  Pennsylvania  R  R,  112  U.  S. 
331.  6  Sup.  Ct  161,  28  I*  Ed.  717;  Tbe 
MajesUc,  166  U.  8.  375,  17  Sup.  Ct  697,  41 
L.  Ed.  1030;  Cau  v.  Texas  &  Pacific  Ry.,  194 
U.  8.  427,  24  Sup.  Ct  663.  48  L.  Ed.  1053; 
Arthur  V.  Texas  &  Pacific  Ry.,  204  U.  S.  605, 
27  Sup.  Ct  338,  51  li.  Ed.  690;  N.  Y.  C.  & 
H.  R.  R.  R.  V.  Fraloff,  100  U.  S.  24-27,  25  I* 
Ed.  531.  See  in  the  Matter  of  Released 
Rates,  13  Interst.  Com.  Com.  R.  550;  Her- 
beck-Demer  Co.  v.  Baltimore  &  Ohio  R.  R, 
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17  Intent  Com.  Com.  R.  88;  Elliott  on 
RaUroadB  (4th  Ed.)  {  ISIO,  and  cases  cited. 
This  rule  prevails  commonly  In  the  states 
of  the  Union,  except  in  Pennsylvania  (Hughes 
▼.  Railroad  Co.,  202  Pa.  222,  51  Att.  890. 
63  Ij.  R.  A.  513,  97  Am.  St  Rep.  713),  Iowa, 
Kansas,  Texas  and  Kentucky.  See  1  Hutch, 
on  Carriers  (3d  Ed.)  |  405,  and  cases  cited. 

It  is  recognized  generally  that  a  public 
notice  restricting  In  any  respect  the  com- 
mon-law liability  of  the  carrier  is  not  bind- 
ing upon  the  shipper  or  passenger,  even 
though  known,  unless  assented  to  by  him. 
Ordinarily,  such  assent  is  not  implied  mere- 
ly from  knowledge,  though  this  may  be  a 
sigrnlflcant  circumstance,  In  the  light  of  the 
requirements  of  good  faith,  in  connection 
with  others  in  warranting  the  inference  of 
assent  New  Jersey  Steam  Navigation  Co. 
T.  Merchants'  Bank,  6  How.  344-382,  12  Ll 
Ed.  465;  Railroad  Co.  v.  Mfg.  Co.,  16  WaU. 
318-329,  21  L.  Ed.  297;  Judson  v.  Western 
R.  R.,  6  Alien,  486,  83  Am.  Dec.  646;  Buck- 
land  T.  Adams  Express  Co.,  97  Mass.  124,  93 
Am.  Dec.  68;  Faulk  t.  Columbia,  Newberry 
ft  Lawrence  R.  R.,  82  S.  O.  369,  64  S.  E.  383. 
See  cases  collected  In  4  Elliott  on  Railroads 
(2d  Ed.)  {  1601,  and  note. 

The  English  rule  is  slightly  more  favor- 
able to  the  carrier,  and  affirms  the  binding 
force  of  a  notice  of  limitation.  If  the  car- 
rier has  done  all  that  is  reasonably  sufficient 
to  give  to  the  shipper  knowledge  of  the  lim- 
itation. Henderson  v.  Stevenson,  L.  R.  2 
H.  L.  Sa  470;  Rldiardson,  Spence  ft  Co.  t. 
Rawntree,  [1894]  A.  C.  217. 

It  Is  plain  that  If  the  plalntUTs  case  rest- 
ed at  common  law,  tbe  action  of  the  superior 
court  would  stand,  for  the  fact  Is  expressly 
found  that  the  plaintiff  had  no  knowledge  of 
the  regulation  limiting  the  value  of  bag- 
gage gratuitously  carried  by  the  defendant 
as  a  part  of  the  transportation  for  each  pas- 
senger. 

[2]  It  is  earnestly  argued  by  the  defend- 
ant tliat  the  common-law  rule  is  abrogated 
as  to  this  case,  which  Involves  a  transporta- 
tion l>etween  two  states,  by  the  federal  in- 
terstate commerce  act  Act  Feb.  4,  1887,  C. 
104,  24  Stat  379  (U.  S.  Comp.  St  190t  p. 
3154);  Act  March  2,  1889,  c.  382,  25  Stat. 
855  (n.  S.  Ck>mp.  St  1901,  p.  3158);  Act 
Feb.  10, 1891,  c.  128,  26  Stat  743  (U.  S.  Comp. 
St  1901,  p.  8163);  Act  Feb.  8,  1895,  c.  61. 
28  Stat  643  (U.  S.  Comp.  St  1901,  p.  3171); 
Act  Feb.  19,  1903,  c.  708,  32  Stat  847  (U.  S. 
Comp.  St  Supp.  1909,  p.  1138) ;  Act  June  29, 
1906,  c.  3591,  34  Stat  584  (U.  S.  Comp.  St 
Supp.  1909,  p.  1149). 

It  may  be  conceded  that  the  subject-mat- 
ter of  passenger's  baggage  in  interstate 
travel  is  within  the  control  of  Congress,  and 
any  enactment  by  it  would  bind  the  parties. 
It  is  not  contended  that  there  is  any  specific 
regulation  respecting  It  to  be  found  In  any 
act  of  Congress.  The  precise  position  of  the 
defendant  is  that  as  the  limitation  of  11a- 


bili(7  for  baggage  was  filed  and  posted  as  a 
part  of  Its  schedules  for  passenger  tariff) 
the  limitation  thereby  became  and  was  an 
essential  part  of  Its  rate,  from  which  under 
the  interstate  commerce  law  it  could  not 
deviate,  and  by  which  the  plaintiff  was 
bound,  regardless  of  her  .knowledge  of  or 
assent  to  it  If  the  premise  Is  sound,  thai 
tbe  conclusion  follows,  for  the  public  are 
held  inexorably  to  the  rate  published,  re- 
gardless of  knowledge,  assent  or  even  mis- 
representation. Gnlf,  Colorado  ft  Santa  iFi 
Ry.  V.  Hefley,  168  U.  S.  98,  16  Sup.  Ct  802, 
39  L.  Ed.  910;  Texas  ft  Padflc  Ry.  v.  Mugg, 
202  U.  S.  242,  26  Sup.  Ct  628,  60  L.  Ed. 
1011;  Melody  v.  Great  Northern  Ry.  <S.  D.) 
127  N.  W.  545,  30  L.  R.  A.  (N.  S.)  668. 

Tbe  aim  of  the  -Interstate  commerce  act 
lias  l)een  stated  to  be  to  secure  for  all  the 
public  reasonable  rates  and  equality  of  rates 
without  discrimination  or  preference,  and 
that  subject  to  these  two  dominating  pur- 
poses the  carriers  and  the  people  are  left 
to  their  common-law  freedom  of  making  sp» 
clal  Contracts  according  to  their  intereeta 
and  necessities.  Cincinnati,  New  Orleans  ft 
Texas  Padflc  Ry.  v.  Interstate  Commerce 
Commission,  162  U.  B.  184,  196,  197,  16  Sup. 
Ct  700,  40  Ij.  Ed.  935;  Interstate  Com- 
merce Commission  ▼.  Cincinnati,  New  Or- 
leans ft  Texas  Pacific  Ry.,  167  U.  S.  479- 
493,  17  Sup.  Ct  896,  42  L.  Ed.  243;  N. 
Y.,  N.  H.  ft  H.  R.  R.  ▼.  Interstate  Com- 
merce Commission,  200  VS.  S.  361-^1,  26 
Sup.  Ct  272,  56  Ia  Ed.  515;  Interstate  Com- 
merce Com.  V.  Delaware,  Lackawanna  ft 
Western  R.  R.,  220  U.  S.  235-253,  31  Sup. 
Ct  392,  55  L.  Ed.  44& 

Several  expressions  are  to  be  found  in  de- 
cisions of  the  United  States  Supreme  Court 
which  by  themselves  alone  might  be  taken  to 
indicate  that  whatever  is  posted  and  filed  as 
required  by  the  law  thereby  is  called  to  the 
attention  of  the  public,  and  everybody  be- 
comes bound  thereby.  See  for  example  Louis- 
vUle  4  Nashville  R.  R.  v.  Mottley,  219  U. 
S.  467-476,  31  Sup.  Ct  265,  65  L.  Ed.  297; 
Armour  Packing  Co.  v.  U.  S.,  209  U.  S.  56- 
81,  28  Sup.  Ct  428.  62  L.  Eld.  681;  Texas 
&  Pacific  Ry.  Co.  v.  Cisco  Oil  Co.,  204  U.  8. 
449-451.  27  Sup.  Ct  358,  51  L.  Ed.  662;  Oulf, 
Colorado  ft  Santa  Ffi  Ry.  v.  Hefiey,  158  U.  S. 
98-101.  15  Sup.  Ct  802,  39  L.  Ed.  910.  But 
without  examining  them  in  detail,  it  is  ap- 
parent from'  the  context  that  these  phrases 
were  Intended  only  to  emphasize  the  general 
proposition  that  under  the  Interstate  com- 
merce act  fuU  publicity  of  the  rates  estab- 
lished by  tbe  carriers  is  required,  and  ample 
facility  given  to  every  interested  member  of 
the  public  to  ascertain  precisely  what  those 
rates  are,  and  that  these  rates  so  established 
under  the  law  are  binding  upon  everybody, 
and  cannot  be  modified  or  departed  from. 
Their  reasonableness  cannot  be  tried  out  In 
an  ordinary  action  in  courts  between  ship- 
per and  carrier,  but  only  by  petition  to  the 
Interstate  Commerce  Commissi  on.    Texas  ft 
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Fadfle  By.  Co.  ▼.  Abilene  Cotton  Oil  Oo^ 
204  U.  S.  427,  2T  Sup.  Ct  350,  61 1*  Ed.  653; 
Baltimore  &  Ohio  R.  R.  Co.  ▼.  U.  S.,  215 
U.  S.  481,  30  Sup.  Ct  164,  54  L.  Ed.  292. 
It  Is  apparent  that  the  binding  force  of  the 
limitation  as  to  amount  of  recovery  In  case 
of  loss  mast  stand.  If  It  can  stand  at  all, 
as  being  a  part  of  the  established  rate  when 
filed  with  the  commission  and  with  Its  officers, 
and  thus  binding  upon  all  the  traveling  pub- 
lic without  knowledge  of  their  contents,  and 
not  upon  the  proposition  that  by  being 
posted  "In  two  public  and  conspicuous  places 
In  every  depot"  the  public  were  thereby  con- 
structively notified.  This  follows,  from  the 
decision  in  Texas  &  Pacific  By.  Co.  v.  Cisco 
Oil  Co.,  204  U.  S.  44»-451,  27  Sup.  Ct  358, 
61  Ia  Ed.  562,  to  the  effect  that  such  post- 
ing Is  not  a  condition  precedent  to  the  tak- 
ing effect  of  the  schedule,  but  that  the  rate 
becomes  operative  upon  filing  with  the  In- 
state Commerce  Commission  and  furnishing 
copies  to  its  officers,  even  though  not  pub- 
licly posted.  It  is  to  be  noted  also  that  this 
Is  not  a  case  where  the  Interstate  Commerce 
Commission  has  established  a  limitation  of 
value  of  baggage  to  be  carried  free  as  a  part 
of  a  rate. 

The  pivotal  question  then  is  whether  the 
limitation  as  to  liability  for  loss  of  baggage 
transported  without  extra  charge  Is  a  part  <rf 
the  passenger  rate  or  tariff,  or  whether  It  Is 
a  subsidiary  Incident  to  the  main  matter  of 
fare.  We  are  of  opinion  that  it  is  not  an  es- 
sential element  in  the  fare  for  transportation 
of  passengers.  Iiimltation  of  liability  by 
contract  in  case  of  loss  has  not  been  abol- 
ished by  the  Interstate  commerce  act  Rea- 
sonable agreements  In  this  regard  are  up- 
held. This  is  a  subject,  about  which  the  pol- 
icy established  In  the  several  states  prevails, 
since  as  well  as  before  the  enactment  of  the 
federal  statutes.  Hence  an  agreement  Insert- 
ed In  a  bill  of  lading  limiting  liability  in  case 
of  loss  has  been  held  invalid  if  contrary  to  the 
law  of  a  state,  even  though  made  the  basis 
of  a  contract  of  Interstate  carriage.  In  Peim- 
sylvanla  R.  B.  v.  Hughes,  191  U.  S.  477,  24 
Sup.  Ct  132,  48  li.  Ed.  268,  a  horse  was  ship- 
ped from  Albany  In  the  state  of  New  York  to 
Cynwyd,  in  the  state  of  Pennsylvania,  and 
was  injured  by  a  connecting  carrier  in  the 
latter  state.  The  bill  of  lading  stated  that 
the  freight  was  to  be  paid  at  the  lower  pub- 
lished rate  '^pon  the  express  condition  that 
the  carrier  assumes  liability  *  *  •  to 
the  eztoit  only  of  the  following  agreed  valu- 
ation, upon  which  valuation  is  based  the  rate 
charged  for  the  transportation  •  •  *  and 
beyond  which  valuation  neither  said  carrier 
nor  any  connecting  carrier  shall  be  liable  in 
any  event"  The  valuation  stated  was  not 
exceeding  $100i  Under  the  law  of  Pennsyl- 
vania, such  a  limitation  was  Invalid,  and  a 
verdict  for  the  owner  for  $10,000  was  sus- 
tained in  the  state  court  Upon  error  to  the 
state  court  the  point  was  clearly  raised  that 
this  agreement  In  the  bill  of  lading  was 


within  the  protection  of  the  federal  Inter- 
state commerce  clause  and  act  But  it  was 
said  by  the  court,  through  Mr,  Justice  Day, 
after  summarizing  the  requirements  of  the 
interstate  commerce  act.  at  191  U.  S.  488, 
24  Sup.  Ct  135  (48  L.  Ed.  268):  "We  look 
in  vain  for  any  regulation  of  the  matter 
here  In  controversy.  There  Is  no  sanction  of 
agreem^its  of  this  character  limiting  liabil- 
ity to  stipulated  valuations,  and,  until  Con- 
gress shall  legislate  on  It  is  there  any  valid 
objection  to  the  state  enforcing  Its  own  reg- 
ulations upon  the  subject,  although  it  may 
to  this  extent  indirecUy  affect  Interstate  con- 
tracts of  carriage?"  After  a  review  of  the 
cases.  It  is  said  further,  at  Idl  U.  S.  491, 
24  Sup.  Ct  136  (48  Ij.  Ed.  268):  "The 
principle  is  that  in  the  absence  of  congres- 
sional legislation  upon  the  subject  a  state 
may  require  a  common  carrier  although  in 
the  execution  of  a  contract  for  Interstate  car- 
riage to  use  great  care  and  diligence  in  the 
carrying  of  passengers  and  transportation  of 
goods,  and  to  be  liable  for  the  whole  loss  re- 
sulthig  from  negligence  In  the  discharge  of 
its  duties.  We  can  see  no  difference  in  the 
application  of  the  principle  based  upon  the 
manner  in  which  the  state  requires  this  de- 
gree of  care  and  responsibility,  whether  en- 
acted into  a  statute  or  resulting  from  the 
rules  of  law  enforced  in  the  •state  courts. 
The  state  has  a  right  to  promote  the  wel- 
fare and  safety  of  those  within  ite  jurisdic- 
tion by  requiring  common  carriers  to  be  re- 
sponsible to  the  full  measure  of  the  loss  re- 
sulting from  their  negligence,  a  contract  to 
the  contrary  notwithstanding."  To  the  same 
point  are  Chicago,  Milwaukee  &  St  Paul  Ry. 
Co.  V.  Solan,  169  U.  S.  133,  18  Sup.  Ct  289, 
42  L,  Ed.  688,  Martin  v.  Pittsburg  &  Lake 
Erie  R.  B.  Co.,  203  U.  S.  284,  27  Sup.  Ct 
100,  51  li.  Ed.  184,  and  Latta  v.  Chicago,  St 
Paul,  M,  &  O.  By.  Co.,  172  Fed.  850,  97  O.  C. 
A.  198-202.  It  is  true  that  In  none  of  these 
cases,  so  far  as  appears  In  the  reports,  was 
the  limitation  of  liability  Inserted  In  the 
schedules  as  filed  and  posted  under  the  inter- 
state commerce  act  but  that  appears  to  OS 
to  be  an  immaterial  circumstance.  The  rate 
was  stated  in  the  several  contracts  of  car- 
riage to  be  based  on  the  value  given.  It 
would  be  hard  to  conceive  of  a  rate  more 
plainly  bound  up  with  the  limitation.  It  Is 
the  substance  of  the  matter  and  not  the  form 
which  Is  decisive.  A  rate  established  by  a 
carrier  and  stated  In  its  schedule  as  fiJed  to 
be  dependent  upon  certain  limitations  of  lia- 
bility, can  have  no  higher  or  different  char- 
acter than  a  like  rate  conditioned  by  a  con- 
tract upon  the  same  limitation  of  liability. 
The  carrier  cannot  make  something  a  rate 
merely  by  calling  It  by  that  name.  It  cannot 
convert  that  which  is  In  its  essence  a  sub- 
ject for  regulation,  according  to  the  law  or 
policy  of  the  several  states,  into  the  ri- 
gidity of  a  rate  protected  by  the  federal 
laws,  simply  by  putting  It  Into  a  schedule 
whidi  is  called  a  schedule  of  rates  and  tar- 


Digitized  by 


Google 


948 


S5  NORTHEASTBBN  RBPOBTBB 


(MasL 


IffB.  Tbe  defendant  seeks  the  protection  of  a  j 
federal  atatnte.  The  decisions  of  the  United 
States  Supreme  Court  are  of  controlling  au- 
thority in  this  respect.  The  cases  we  have 
cited  seem  to  decide,  in  principle,  that  the 
limitation  of  liability  invoked  by  the  defend- 
ant is  not  one  vrbich  is  under  tbe  tegls  of  the 
interstate  commerce  act  T*e  subject  is  one 
which  is  not  so  related  to  rates  of  transpor- 
tation of  passengers  as  to  be  a  part  of  such 
a  rate.  It  is  governed  by  the  law  of  the 
state  where  the  contract  of  carriage  is  made 
and  enforced.  While  this  point  has  not  been 
discussed  to  any  extent,  many  decisions  seem 
to  be  based  upon  the  principle  we  have  stat- 
ed.   See  Fielder  it  Turley  v.  Adams  Express 

00.  (W.  Va.)  71  S.  B.  99 ;  Miller  v.  Chicago, 
Burlington  &  Quincy  B.  B.  Co.,  85  Neb.  458, 
123  N.  W.  449;  WindmiUer  T.  Northern  Pa- 
cific By.  Co.,  52  Wash.  618,  101  Paa  225; 
Louisville  &  Nashville  R.  B.  Co.  v.  Venable, 
132  Ga.  501,  64  S.  B.  466,  26  Ll  B.  A.  (N.  S.) 
989;  Hasbrouck  v.  N.  Y.  C.  &  H.  B.  R.  Co., 
202  N.  Y.  363.  95  N.  B.  806.  As  We  have 
pointed  out,  there  is  no  doubt  that  by  the 
common  law  of  this  commonwealth  the  plaln- 
tiff  was  not  bound  by  the  limitation  of  lia- 
bility of  which  she  was  wholly  Ignorant  She 
could  have  been  restricted  in  right  of  re- 
covery only  by  express  contract  or  by  assent 
to  a  known  regulation. 

The  only  other  exception  not  expressly 
waived  by  the  defendant  has  become  immate- 
rial in  view  of  tbe  ground  upon  wblcb  this 
judgment  rests. 

Bxceptions  overruled. 

(UO  Man.  26) 

SILVEEl  et  aL  ▼.  ORAVBS. 

(Supieme   Judicial   Court  of  Massachusetts. 
Suffolk.    Sept  6,  1911.) 

1.  Contracts   (|  71»)— Consideration— Fob- 
beabance. 

Forbearance  to  further  prosecute  a  cause 
of  action  is  cufficient  consideration  for  an  agree- 
ment to  pay  or  do  something,  if  the  action  was 
instituted  in  good  faith,  even  though  it  might 
not  have  been  well  founded  in  law  or  fact,  so 
that  an  agreement  by  a  will  contestant  to  with- 
draw an  appeal  from  a  decree  probating  the 
will  was  a  sufficient  consideration  for  a  promise 
by  contestee  to  pay  contestant  a  satisfactory 
sum  for  withdrawing  the  api>eal. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Gent  Dig.  {{  295-207;   Dec  Dig.  i  71.*] 

2.  CONTBACTB    (S   9*)— Ceetaintt— Amodnt. 

That  a  will  contestee  agreed  to  pay  a  con- 
testant for  withdrawing  his  appeal  from  a  de- 
cree of  probate  a  sum  which  would  be  "right" 
or  "satisfactory"  did  not  make  the  agreement 
■o  indefinite  as  to  the  amount  to  be  paid  as  to 
make  it  unenforceable;  the  agreement  being 
to  pay  such  sum  as  was  just  in  view  of  aU 
of  the  circumstances  of  the  controversy,'  such 
as  tlie  validity  of  the  grounds  upon  which  the 
will  was  contested,'  the  amount  which  each 
party  might  have  received  in  case  of  intestacy, 
etc. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
cent  Dig.  H  10-20;   Dec  Dig.  {  0.*] 


3.  OoHTBAcra  (I  275*)— OblioatJoh  to  Pn- 
roaif— BxEcuTKD  Contracts. 

When  a  contract  is  executed  by  one  par^« 
tbe  other  party  will  not  be  permitted  to  retain 
the  benefit  received  without  himself  performing; 
unless  some  inflexible  rule  of  law  requires  it 

[Bd.  Note.— For  other  cases,  see  Contract^ 
Cent  Dig.  I  1207;   Dec  Dig.  |  275.*] 

4.  Appeal  ano  Bbsoi  (|  263*)— EtxcKPTion»' 
Instbuctions. 

It  must  be  assumed  on  appeal  that  instnuy 
tions  given  were  correct  and  adequate,  where 
they  were  not  excepted  to. 

[E3d.  Note. — For  other  cases,  see  Appeal  and 
Brror,  Gent  Dig.  fS  1516-1532;  Dec  Dig.  | 
263.*] 

5.  Wnxs  a  230*)— AosEsmNT  Nor  to  COif« 
TEST— Actions— BtTRDEN  op  Proof. 

In  an  action  by  a  will  contestant  on  am 
agreement  by  contestee  to  pay  plaintiff  a  satis- 
factory sum  in  consideration  of  the  withdrawal 
of  contestant's  appeal  from  a  decree  of  probate, 
the  burden  was  on  plaintiff  to  show  that  he  in- 
tended to  prosecute  an  appeal  in  good  faith. 

[Eld.  Note.— Fop  other  cases,  see  Wills,  Dee. 
nig.  f  230.*] 

6.  BvinKNCE   (I   64*)- PBE8T71fPTI0N8— IHTEHT. 

It  is  ordinarily  presumed  that  persona  act 
in  good  feuth,  rather  than  dishonestly. 

[Ed.  Note.— For  other  cases,  see  ESvidenceb 
Gent.  Dig.  f  81 ;   Dec  Dig.  |  64.*] 

7.  Wills  (}  230*)— Aoreeiieht  Not  to  Oon- 
TEST— Defenses. 

Plaintiffs  were  not  prevented  from  suing 
on  a  contract  by  defendant  a  party  with  them 
to  a  will  contest,  to  pay  them  what  was  right 
if  the^  would  withdraw  a  probate  appeal,  by 
accepting  general  legacies  to  them  under  tbe 
will  and  ngning  releases  therefor;  defendant 
not  having  been  an  executor  until  thereafter, 
and  the  action  being  against  him  individually, 
and  not  against  the  estate. 

[Bd.  Note.— For  other  cases,  see  Wills,  Dee. 
Dig.  I  230.*] 

8.  SuNDAT  (1 12*)— CoRTBAcra— Prkldhnabt 
Negotiations. 

In  an  action  on  a  contract  executed  on  a 
weekday,  a  conversation  occurring  on  a  preced- 
ing Sunday,  which  was  merely  preliminary  to 
the  contract,  was  admissible. 

[Bd.  Note.— For  other  cases,  see  Sunday, 
Cent  Dig.  I  35;   Dec.  Dig.  |  12.*1 

9.  CONTBAOTS    (i    846*)— IlXBQALirr- Plbad> 

INO. 

The  illegality  of  a  contract  sued  on  cannot 
be  shown,  where  it.  was  not  specially  pleaded. 

[Bd.  Note.— For  other  cases,  see  Contract^ 
Gent  Dig.  |  1728;  Dec  Dig.  {  346.*] 

10.  Appeal  ano  Error  (I  1050*)— Hariojesb 
Brrob— Admission  or  Bvidence. 

In  an  action  by  a  will  contestant  on  an 
agreement  by  contestee  to  pay  plaintiff  a  sum 
in  consideration  of  tbe  withdrawal  of  bis  appeal 
from  probate,  the  admission  of  the  inventory 
of  testator's  estate  could  not  have  injured  de- 
fendant even  if  error. 

[Bd.  Note.— For  other  cases^  sea  Appeal  and 
B^rror,  Dec  Dig.  |  1050.*] 

11.  Parties  (|  15*)- Plaintiffs. 

Where  the  promise  relied  on  was  made  ta 
all  of  the  plaintiffs  jointly,  they  might  join  in 
a  single  action  thereon. 

[Ed.  Note.— For  other  cases,  see  Parties,  Dec 
DiR-  I  15;*  Contracts,  Cent  Dig.  {{  1698- 
1600.] 
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12.  Vbnub  (J  32*)— Waivbb  of  Objection— 

Mattbbs  of  Abateuent. 

That  plaintiffs'  residences  did  not  author- 
ize the  institution  of  a  contract  action  in  the 
county  in  which  it  was  brought  was  a  matter 
of  abatement,  and  could  not  be  first  raised  by 
a  prayer  for  an  Instruction  at  the  end  of  the 
trial,  not  going  to  the  court's  jurisdiction. 

[I<d.  Note.— For  other  cases,  see  Venue,  Cent 
Dig.  Si  47-50;   Dec.  Dig.  |  32.»] 

Exceptions  from  Superior  Court,  Suffolk 
County;    Frederick  Lawton,  Judge. 

Action  by  Lena  M.  Silver  and  others 
against  Charles  L.  Graves.  Verdict  for  plain- 
tiffs, and  defendant  excepts.  Exceptions  over- 
ruled. 

Geo.  H.  Tinkbam  and  Simon  B.  Duflln,  for 
plaintiffs.    Wm.  A.  Davenport,  for  defendant 

RUGG,  J.  The  father  of  tbe  three  plain- 
tiffs and  of  the  defendant  was  survived  by 
them  and  a  widow.  By  his  will  each  of  the 
plaintiffs  was  given  $100,  the  widow  $1,000, 
and  the  defendant  the  residue  of  the  estate, 
amounting  to  about  $7,500.  Tbe  plaintiffs  ap- 
pealed from  a  decree  of  the  probate  court  al- 
lowing the  will.  There  was  evidence  tend- 
ing to  show  that  during  the  pendency  of 
the  appeal  there  were  several  conferences 
between  the  plaintiffs,  or  some  of  them,  and 
the  defendant  at  which  the  defendant  prom- 
ised the  plaintiffs  that.  If  they  would  with- 
draw the  appeal  and  let  the  will  be  al- 
lowed, he  would  "make  it  rlf;bt  •  •  • 
with  a  certain  sum"  and  "give  a  certain  sum 
which  would  be  satisfactory."  He  declined 
to  name  any  specific  sum  of  money  which  he 
would  pay  to  them.  As  a  consequence  of  his 
promise,  tbe  plaintiffs  withdrew  their  appeal, 
and  the  will  was  allowed  finally.  This  ac- 
tion Is  brought  to  recover  tbe  breach  of  this 
agreement 

[1-s]  1.  Tbe  superior  court  refuse  to  rule 
that  upon  all  the  evidence  the  plaintiffs  could 
not  recover.  It  is  urged  that  this  ruling 
should  have  been  given  for  the  reason  that 
titere  was  no  evidence  sufficient  to  show  a 
binding  contract.  The  promise  was  between 
parties  competent  to  contract  with  each  oth- 
er. It  was  not  tainted  with  Illegality.  It 
was  to  do  a  specific  thing,  namely,  to  with- 
draw an  appeal  in  proceedings  in  court  which 
had  been  seasonably  taken  and  was  pending. 
The  pendency  of  a  genuine  cause  In  court  is 
a  definite  subject  about  which  to  contract. 
Forbearance  to  prosecute  further  such  a 
cause  is  an  adequate  consideration  for  a 
binding  agreement.  The  only  matter  which 
was  indefinite  was  the  price  to  be  paid  for 
such  fortjearance.  This  was  not  left  whol- 
ly to  conjecture,  for  the  parties  were  not 
silent  about  it,  but  might  have  been  found  to 
bave  agreed  that  it  was  to  be  a  sum  which 
wpuld  be  "right"  or  "satisfactory."  This 
means  what  ought  to  satisfy  a  reasonable 
person,  or  what  was  fair  and  Just  as  be- 
tween the  parties.    Handy  v.  Bliss,  204  Mass. 


513-519.  In  determining  what  ought  to  be 
satisfactory  to  a  rational  person,  all  tbe  cir- 
cumstances of  the  controversy  should  be 
considered,  and  each  given  its  due  weight. 
Tbe  conditions  under  which  tbe  will  was  ex- 
ecuted, the  physical  health  and  mental  pow- 
er and  individual  characteristics  of  the  testa- 
tor, the  strength  or  weakness  of  the  grounds 
upon  which  any  contest  of  the  allowance  of 
tbe  will  might  have  been  Justly  predicated, 
the  amount  of  property  wWcb  each  of  the 
plaintiffs  might  have  received  in  case  of  In- 
testacy, and  the  sum  actually  given  to  each 
under  the  will,  for  example,  are  elements 
to  be  considered  in  ascertaining  what  would 
be  a  fair  compensation  for  the  concession 
by  the  plaintiffs  and  the  advantage  to  the 
defendant  It  is  true  that  in  some  aspects 
of  the  case  there  would  be  little  if  any 
gain  to  the  parties  from  a  contract  of  this 
sort  In  some  respects  the  range  of  In- 
quiry might  be  as  extensive  in  an  actloiv 
like  this  as  in  tbe  original  controversy.  But 
that  is  DO  ground  for  not  enforcing  the  con- 
tract. If  it  is  found  to  have  been  made.  Tbe 
only  element  left  undetermined  in  this  con- 
tract is  that  of  price.  But  this  is  not  in- 
frequently found  to  be  indefinite  in  contracts 
of  sale  and  for  work  and  labor.  It  is  not 
necessary  that  the  subject-matter  of  such  a 
contract  should  possess  a  price  in  the  market 
or  be  commonly  bartered  in  trade.  It  is 
enough  U  there  is  a  reasonable  value,  which 
can  be  ascertained  by  the  practical  methods  of 
trial.  The  difficulty  of  fixing  tbe  compensa- 
tion Is  no  greater  than  occurs  in  many  cases. 
Maynard  v.  Hoyal  Worcester  Corset  Co.,  200 
Mass.  1-8,  85  N.  E.  877;  O,  W.  Hunt  Vo.  v. 
Boston  Blev.  Ry.,  199  Mass.  220,  233,  236,  85 
N.B.  446;  Noble  v.  Joseph  Burnett  Co.,  208 
Mass.  75,  94  N.  Bi.  289.  This  contract  has 
become  executed  fully  on  tbe  side  of  the 
plaintiffs  by  doing  that  which  they  agreed 
to  do,  and  that  which  they  can  never  recover 
back  in  kind.  The  withdrawal  of  their  ap- 
peal wholly  deprived  them  of  opportunity  for 
contesting  tbe  will.  When  a  contract  has 
been  executed  on  one  side,  the  law  will  not 
permit  the  injustice  of  the  other  party  re- 
taining the  benefit  without  paying  unless 
compelled  by  some  inexorable  rule.  No  in- 
superable difficulty  arises  as  to  the  uncer- 
tainty or  Indeflnlteness  of  this  contract.  Car- 
nlg  V.  Carr,  167  Mass.  544,  46  N.  a  117,  35 
L.  B.  A.  512,  57  Am.  St  Rep.  488;  Raymond 
V.  Rhodes,  135  Mass.  337;  Jemry  v.  Busk,  5 
Taunt  302;  Acebal  v.  Levy,  10  Bing.  376- 
382. 

[4,  $]  2,  There  is  no  doubt  that  tbe  forbear- 
ance to  prosecute  a  genuine  contest  in  the 
courts  is  a  sufficient  consideration  for  a 
promise.  In  order  that  it  may  have  this  ef- 
fect, however,  the  Intention  must  be  sincere 
to  carry  on  a  litigation  which  is  believed  to 
be  well  grounded  and  not  false,  frivolous, 
vexatious  or  unlawful  in  Its  nature.     Tbe 
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abandonment  of  an  honest  purpose  to  carry 
on  a  litigation,  even  tbougl]  its  character  be 
not  such,  either  in  law  or  fact  or  both,  as  ul- 
timately to  commend  itself  to  the  judgment 
ot  the  tribunal  which  finally  passes  upon  the 
question,  is  a  surrender  of  something  of  val- 
ue, and  is  a  sufficient  consideration  for  a  con- 
tract But  the  giving  up  of  litigation,  which 
is  not  founded  in  good  faith,  and  which  does 
violence  to  an  enlightened  sense  of  Justice  in 
view  of  the  knowledge  of  the  one  malting  the 
concession,  is  not  the  relinquishment  of  a 
thing  of  value,  and  does  not  constitute  a  snf- 
ficient  consideration  for  a  contract  Blount 
V.  Wheeler,  199  Mass.  330-336,  85  N.  E.  477, 
17  L.  R.  A.  (N.  S.)  1036,  and  cases  cited. 
Prout  V.  Pittsfleld  Fire  Dlst,  164  Mass.  450, 
28  N.  E.  679;  Kennedy  v.  Welch,  196  Mass. 
592,  83  N.  B.  11;  Palfrey  ▼.  Portland,  Saco 
&  Portsmouth  R.  R.,  4  Allen,  65;  Atty.  Gen. 
V.  Am.  Legion  of  Honor,  206  Mass.  193-195, 
92  N.  B.  151.  As  was  said  by  Morton,  J.,  in 
Mackln  V.  Dwyer,  205 -Mass.  472,  at  476,  91  N. 
E.  89.3,  at  894:  "A  threat  to  contest  the  will, 
merely  for  the  purpose  of  compelling  the  de- 
fendant to  settle  with  her  and  buy  his  peace, 
without  any  intention  on  her  part  of  actual- 
ly contesting  the  will  If  no  such  settlement 
was  made,  would  not  be  sufficient  and  would 
not  constitute  a  valid  consideration  for  the 
defendant's  promise."  No  exception  was 
taken  to  the  Instructions  given  upon  this 
branch  of  the  case,  and  therefore  it  must  be 
assumed  that  they  were  ample  and  correct 
The  only  point  open  is  that  a  verdict  should 
have  been  directed  for  the  defendant  on  the 
ground  that  there  was  not  sufficient  evidence 
to  support  a  finding  of  an  honest  intention  to 
prosecute  a  real  contest  The  burden  of 
proof  Id  this  regard  rested  upon  the  plaln- 
Uffs. 

[6]  There  was  some  evidence  tending  to 
show  that  the  defendant  had  tried  to  dis- 
suade one  of  the  plaintiffs  from  visiting  her 
father  during  his  last  illness.  There  was 
testimony  also  that  the  plaintiffs  tried  to 
convince  the  defendant  that  their  action  in 
claiming  the  appeal  was  to  protect  their 
rights,  and  that  they  thought  that  they  suc- 
ceeded in  that  effort  There  is  an  implica- 
tion possible  from  the  defendant's  promise 
to  do  "what  was  right"  by  the  plaintiffs  if 
they  would  withdraw  their  opposition  to  the 
will,  that  this  claim  seemed  to  him  to  have 
some  foundation  In  Justice.  Moreover,  the 
Jury  saw  all  the  parties  to  the  controversy 
upon  the  witness  stand,  and  their  manner  of 
testifying  may  have  furnished  basis  for  an 
opinion  as  to  the  purpose  of  the  plaintiffs 
in  making  the  contest    These  and'  all  the 


other  circumstances  of  the  case,  togefber 
with  the  presumption,  which  exists  commonly 
that  people  act  in  good  faith  rather  than  cor- 
ruptly (Interstate  Commerce  Com.  v.  Chicago 
Great  Western  Ry.,  209  D.  S.  108-119,  28  Sup. 
Ct  493,  52  L.  Ed.  705)  rendered  Improper  a 
ruling  that  a  Jury  could  not  find  that  the 
contest  which  tJie  plaintiffs  forbore  upon  the 
defendant's  promise  was  a  real  one  honestly 
undertaken.  Rector  of  St  Mark's  Church  v. 
Teed,  120  N.  Y.  583-587,  24  N.  E.  1014. 

[7J  3.  The  plaintiffs  were  not  precluded  by 
the  acceptance  of  their  general  legacies  and 
the  signing  of  formal  releases  from  insti- 
tuting the  present  action.  Their  action  is 
against  the  defendant  Indivlduallj^  for  a  per- 
sonal undertaking  entered  Into  by  him  be- 
fore his  appointment  as  executor.  It  is  not  a 
claim  against  the  estate  of  the  father. 

[8,  9]  4.  The  conversation  which  occurred 
on  Sunday  was  admitted  in  evidence  proper- 
ly. It  was  merely  preliminary  to  the  con- 
tract which  was  concluded  on  a  secular  day. 
Miles  V.  Janvrin,  200  Mass.  614-618,  86  N. 
E.  786.  Moreover,  the  illegality  of  the  con- 
tract was  not  pleaded,  and  hence  could  not 
be  proved  as  of  right  O'Brien  v.  Shea,  9S 
N.  E.  99. 

[1 0]  5.  No  error  is  shown  in  the  admission 
of  the  inventory  of  the  estate  of  the  testator 
In  evidence.  It  was  a  circumstance  ipertaln- 
ing  to  the  estate,  and  it  does  not  appear  that 
It  could  have  injured  the  defendant  In 
some  aspects  of  the  evidence  it  is  i>os8ible 
that  It  may  have  been  competent,  as,  for  ex- 
ample, an  acknowledgment  by  the  defendant 
of  the  Items  of  property  left  by  the  testator. 

[11]  6.  The  promise  might  have  been  found 
on  all  the  evidence  to  have  been  to  the  sis- 
ters Jointly,  and  therefore  all  might  Join  as 
plaintiffs  in  a  single  action.  The  tenor  of 
the  oral  testimony,  as  well  as  the  rational  In- 
ferences from  the  situation  in  which  the  de- 
fendant was  placed,  seems  to  Indicate  tliat 
his'promlse,  if  made  at  all,  was  made  to  all 
the  plaintiffs  Jointly.  The  second  prayer  waa 
refused  rightly. 

[12]  7.  The  only  basis  for  the  prayer,  to 
the  effect  that  the  court  did  not  have  Juris- 
diction of  the  action,  seems  to  be  that  the 
residences  of  the  plaintiffs  were  not  such  as 
warranted  the  laying  of  the  venue  In  Suf- 
folk County.  This  did  not  go  to  the  Juris- 
diction of  the  court,  but  was  in  the  nature 
of  abatement,  and  could  not  be  raised  for 
the  first  time  by  a  prayer  for  instructions  at 
the  close  of  a  trial.  Craig  Silver  Co.  v. 
Smith,  163  Mass.  262-268,  39  N.  EL  1116; 
Hastings  V.  Bolton,  1  Allen,  629. 

Exceptions  overruled. 
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(209  Mass.  Effi) 

RHINBS  T.  WBNTWORTH. 

WBNTWORTH  v.  RHINDS. 

(Snpieme  Judicial  Coart  of  Massaohosetta. 

Norfolk.    Sept  6,  1911.) 

1.  YfTLLB  (i  676*)— Tbbtamentaby  Tbcbis. 

An  implied  trust  arises  from  a  ^ft  of  the 
income  only  of  peraonalt?  with  remainder  over, 
aoless  the  will  expresses  a  contrary  intent,  and 
the  property  should  be  held  by  a  tmstee,  or  by 
the  executor  as  such,  if  none  is  appointed. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
mg.  U  ISdl,  UB&H;    Dec.  Dig.  f  676.*] 

2.  Wiixa   (I   684*)— Testambmtabt   Tbusts— 

COKSTBUCTION. 

Where  a  will  devised  and  bequeathed  the 
lesidiie  to  her  brother,  "to  bold,  use  and  im- 
prove the  same  without  the  intervention  of  any 
trustee  for  and  daring  bis  natural  life,  and  on 
his  decease  *  •  *  whatever  may  then  be  re- 
maining" to  a  town  for  public  porposes,  the 
brother  was  entitled  as  trustee  for  himself  to 
the  possession  and  control  of  the  realty  and  per- 
sonalty, with  the  unrestricted  right  of  expendi- 
ture of  the  income. 

rajd.  Note— For  other  cases,  see  Wills,  Cent 
Dig.  81  1614-1628;    Dec.  Dig.  i  684.*] 

5.  ElxxcTnoKB  AND  Adhinistkatobs  (I  316*)— 

DiSTBIBUTION— NECESeiTY  ov  Degbix. 

Under  Rev.  Laws,  c.  150,  I  19,  providing 
that,  if  the  estate  is  to  be  diatribut^,  the  pro- 
bate court,  upon  petition  of  an  interested  pe> 
son,  may  oraer  the  executor  to  convert  the 
personalty  into  cash  and  distribnte  it'  to  the  per- 
sons entitled,  the  transfer  of  a  part  of  the  es- 
tate to  a  legatee  who  is  to  act  as  bis  own  trus- 
tee under  the  will  may  be  stated  in  the  accounts 
of  the  executor,  when  ttie  allowance  of  the  ac- 
count has  the  same  effect  as  a  decree  of  distri- 
bution, BO  that  where  the  will  made  a  residuary 
legatee  trustee  for  himself,  with  right  to  ex- 
pend the  income  of  the  property  in  his  posses- 
sion and  control,  a  formal  decree  of  distribution 
was  not  necessary  to  enable  him  to  receive  such 
property. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  S  1299;  Dec. 
Dig.  §  315.*] 

4.  BXKCUTOBa  AND  Adminibtbatobs  (I  120*)— 
■Conversion  by  Bxbcutob  —  Right  of  Ad- 
ionistbator  Dk  Bonis  Non. 

If  the  executor  of  an  estate  converted  the 
estate's  property  to  his  own  use,  which  under 
the  will  belonged  to  a  town,  by  wrongfully 
transferring  it  to  himself  aa  legatee,  an  admin- 
istrator de  bonis  non  could  recover  it  for  the 
town's  benefit. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  {{  485-492; 
Dec.  Dig.  {  120.*] 

6,  EXBICUTOHS  AND  Administratobs  (J  128*)— 

D1ABI1.ITIES  Of  Executrix  of  ExEctrroB. 
Aq  executrix  is  not  charged  with  the  ad- 
ministration of  an  estate  of  which  ber  testator 
was  executor,  and  would  only  be  liable,  upon 
the  settlement  of  his  probate  account,  for  prop- 
erty for  which  her  testator  had  not  accounted, 
so  that  the  administrator  de  bonis  non  of  the 
estate  of  which  executrix's  testator  was  exec- 
utor could  not  recover  from  executrix  for  the 
wrongful  conversion  by  her  testator  of  the  per- 
sonalty of  such  estate,  having  a  right  to  bring 
a  bill  in  equity  for  its  preservation,  if  he  be- 
lieved that  it  might  l>e  wasted  or  converted 
while  in  executrixs  possession  before  such  ac- 
counting. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  631,  532; 
Dec.  IMg.  5  128.*] 


Appeal  from  Supreme  Jndldal  Court,  Nor- 
folk County. 

AppeaJ  from  Superior  Cotirt,  Norfolk 
Connty;  J.  B.  Richardson,  Jndge. 

Proceeding  for  a  final  accounting,  by  John 
B.  Rbines,  executor,  by  his  executrix,  against 
George  L.  Wentworth,  nrlminlstrator.  Ac- 
tion at  law  by  George  li.  Wentworth,  admin- 
istrator, against  Avis  E.  Rhlnes,  executrix. 
From  a  judgment  for  plaintiff  in  the  first 
proceeding,  defendant  appeals.  From  a  Judg- 
ment for  defendant  in  the  action  at  law, 
plaintiff  appeals.    AflBrmed. 

Wentworth  was  administrator  de  bonis  non 
of  the  estate  of  Helen  M.  Rhines,  and  Avis 
E.  Rhines  was  executrix  of  John  B.  Rhines, 
original  executor  of  Helen  M.  Rhines,  and 
filed  bis  final  account  as  such. 

Stebblns,  Storer  &  Burbank,  for  appellant 
Charles  VS.  Shattuck,  for  appellee. 

BRALBT,  J.  By  the  fourth  clause  of  her 
will,  Helen  M.  Rhines  devised  and  bequeath- 
ed the  residue  of  her  estate,  including  her 
homestead  and  land  thereto  belonging,  to 
her  brother  John  B.  Rbines,  "to  have  and  to 
hold,  use  and  Improve  the  same  without  the 
intervention  of  any  trustee  for  and  during 
his  natural  life,  and  on  his  decease,  I  give, 
devise  and  bequeath  whatever  may  then  be 
remaining  of  said  rest  and  residue  and  ac- 
cumulations. If  any,  to  the  •  •  ♦  town 
of  Weymouth"  to  be  used  for  public  pur- 
poses. John  B.  Rhines,  who  also  was  the 
executor  of  the  will,  having  died  without 
rendering  any  probate  account  Avis  E. 
Rhines,  the  executrix  of  his  will,  presented 
for  allowance  the  account  of  bis  administra- 
tion of  the  estate,  In  which  she  asks  to  have 
allowed  the  amount  of  the  "rest  and  residue 
paid  over,  transferred  and  delivered  to  John 
B.  Rhines,  as  residuary  legatee  under  article 
fourth  of  the  will."  The  account  was  al- 
lowed in  the  probate  court,  and  the  decree 
having  been  affirmed  by,  a  single  Justice  of 
this  court,  the  case  Is  liefore  us  on  an  ap- 
peal which  contains  no  extrinsic  evidence, 
but  relies  only  on  the  reasons  of  appeal 
from  the  probate  decree,  that  the  allowance 
of  this  item  was  improper. 

[1]  We  assume  that  the  real  property  has 
not  been  disposed  of,  and  upon  the  death  of 
the  life  tenant  the  town  was  entitled  to  pos- 
session, if  it  chose  to  accept  the  devise.  The 
item  in  dispute  relates  wholly  to  personalty 
which  came  into  his  possession  as  executor, 
and  then  wais  transferred  to  himself.  If  the 
testator  has  not  expressed  an  intention  to 
the  contrary,  there  is  an  implied  trust  in  a 
gift  of  personal  property,  where  the  legatee 
takes  the  income  only  with  a  remainder 
over,  and  the  property  should  be  held  by  a 
trustee,  or  If  none  is  appointed  by  the  ex- 
ecutor as  trustee.  Hooper  v.  Bradbury,  133 
Mass.  303,  307.    The  testatrix,  however,  dls- 
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tluctly  declaree  that  her  brother  during  his 
life  Is  to  have  the  enjoyment  of  the  personal 
property  without  the  intervention  of  a  trus- 
tee, while  the  fond  with  the  accumolation, 
it  any,  at  his  death  la  bequeathed  to  the 
town.  [^1  The  gift  was  not  absolute-  but 
qualified  by  the  purpose  of  the  testatrix  to 
create  a  trust  without  making  any  distinc- 
tion between  the  personal  and  real  estat& 
He  was  entitled  as  trustee  in  his  own  be- 
half to  the  possession  and  control  of  the 
principal  with  the  right  of  unrestricted  ex- 
penditure of  the  Income.  See  Homer  v.  Shel- 
■  ton,  2  Mete.  194,  206;  Howland  v.  Howland; 
100  Mass.  222;  Taggart  t.  Piper,  118  Mass. 
315;  Chase  v.  Chase,  132  Mass.  473;  Sher- 
burne T.  Sischo,  143  Mass.  439,  442,  9  N.  E. 
797:  Thlssell  v.  SchlUlnger,  186  Mass.  182, 
71  N.  B.  800.  [3]  And  the  formality  of  a  de- 
cree of  distribution  was  unnecessary  before 
he  could  receive  the  property.  Under  Rev. 
Lews,  c.  150,  {  19,  payment  of  a  legacy,  or 
the  transfer  of  a  portion  of  the  estate  to  a 
trustee,  or  to  a  legatee  who  is  to  act  as  his 
own  trustee,  may  be  stated  in  the  accounts 
of  an  executor,  and  the  allowance  of  the 
account  has  the  same  effect  as  a  decree  of 
distribution  under  the  statute.  Palmer  v. 
Whitney,  166  Mass.  306,  44  N.  E.  229;  ham- 
son  V.  Knowles,  170  Mass.  295,  297,  49  N. 
B.  440;  libby  v.  Todd,  194  Mass.  607,  512, 
80  N.  Bl  684. 

[4]  The  declaration  In  the  action  at  law 
seta  out  a  copy  of  the  will,  and  contains  a 
count  in  contract,  alleging  that  the  residue 
having  been  held  in  trust  it  still  remains  to 
be  administered,  and  although  the  defendant 
has  filed  an  account  of  her  testator,  which 
is  still  pending  for  allowance,  the  account 
only  shows  a  pretended  disposition  of  the 
property,  and  she  owes  the  plaintiff  the 
residuary  amount  which  came  into  his  pos- 
ses8i{>n  as  executor  of  the  will  of  his  sister. 
The  second  count  with  an  averment,  that 
both  counts  are  for  the  same  cause  of  action, 
alleges,  that  the  defendant's  testator  eon- 
verted  the  property  to  his  own  use,  and  tlie 
act  of  conversion  relied  on.  Is  the  trttnsfer 
by  the  executor  to  himself  as  legatee.  If 
the  property  was  wrongfully  transferred,  the 
plaintiff  may  recover  it  for  the  benefit  of 
tbe  town.  Flynn  v.  Flynn,  183  Mass.  365, 
366,  67  N.  B.  314.  [I]  But  the  defendant 
is  not  charged  with  tbe  administration  of 
the  testatrix's  estate,  and  If  there  are  as- 
sets which  the  testator  has  not  accounted 
for,  she  would  be  liable  only  upon  tbe  set- 
tlement of  his  probate  account  Tallon  v. 
TaUon,  156  Mass.  313,  315,  31  N.  B.  287: 
Foster  v.  Bailey,  167  Mass.  160,  81  N.  B. 
771;  Greoi  v.  Oasklll,  176  Mass.  265,  269, 
66  N.  EX  660;  Flynn  t.  Flynn,  183  Mass. 
366,  367,  67  N.  E.  314.  The  question  wheth- 
er the  action  of  the  executor  was  author- 
ized by  the  terms  of  the  will  was  Involved, 


and  would  have  to  be  determined,  and  tbe 
plaintiff  as  the  representative  of  the  estate 
had  the  right  to  appear  and  be  fully  beard. 
Thayer  v.  Klnsey,  162  Mass.  232,  236,  38  N. 
E.  360.  The  second  ground  of  demurrer, 
therefore,  having  been  well  taken,  the  other 
causes  assigned  need  not  be  considered.  If 
the  plaintiff  was  apprehensive  that,  until  the 
account  had  been  passed  upon,  the  stodis 
and  securities  enumerated  in  the  schedule 
annexed  to  the  declaration,  if  in  the  posses- 
sion and  control  of  the  defendant,  might  be 
wasted  or  converted,  he  should  have  brought 
a  bill  in  equity  for  their,  preservation. 
Holmes  v.  Holmes,  194  Mass.  552,  556,  80  N. 
B.  614.  But  under  our  decision  in  the  first 
of  the  cases  at  bar  tbe  defendant's  liability 
is  dependent  upon  the  conversion,  if  any,  by 
John  B.  Rhln'es  of  the  trust  estate  after  he 
received  it  from  himself  as  executor. 

In  the  first  case,  the  decree  of  the  pr<ybate 
court,  and  in  the  second  case,  the  judgment 
In  favor  of  the  defendant,  must  be  affirmed. 

So  ordered. 


(»8   Hub.  663) 
ATLAS  SHOE  CO.  v.  BLOOM  et  al. 

(Supreme  Judicial  Court  of  Massachuietta. 
Suffolk.    Sept  6,  1911.) 

1.  GtTABANTT   (§   20*)— FRAUD    OF   DEBTOB. 

Deception  of  the  debtor,  indacing  gnaraaty 
of  his  debt  not  having  been  instigated  or  par- 
ticipated in  by  the  guarantee,  is  not  ground  for 
avoiding  the  guaranty. 

[Ed.   Note.— For  other  cases,   see   Guaranty, 
Cent  Dig.  {  22;    Dec.  Dig.  {  20.»] 

2.  CONTKACTS  (S  93*)— VOI-TJWTART  SlQWIWa  IW 

Ignobance  or  Contents. 

In  the  absence  of  fraud,  one's  mere  ignor- 
ance, because  of  his  limited  intelligence  and 
understanding  of  the  language  of  the  contents 
of  the  contract .  which  he  voluntarily  ezecntes, 
is  not  ground  for  avoiding  It,  though  it  be  dif- 
ferent from  what  he  supposed.  • 

[Ei.  Note.— For  other  cases,   see  Contracta, 
Cent  Dig.  gg  415-419;    Dec.  Dig.  g  93.*] 

3.  QUABANTT  (g  16*)— OONSIDKBATION— BXIBt- 

INO  Indebtedness. 

The  consideration  of  the  original  debt  is 
insufficient  to  support  a  guaranty  of  payment 
of  an  existing  debt  as  well  as  of  any  future 
indebtedness. 

[Ed.   Note.— For  other  cases,   see   Guaranty, 
Cent  Dig.  gg  14-17;   Dec.  Dig.  g  16.*] 

4.  GUABANTT    d    17*)— FaILTTBX    OF    COITSID- 
EBATION. 

The  only  consideration  of  a  guaranty  of  a 
debt  for  goods  sold  and  to  be  sold  being  a  con- 
tinuous credit  in  the  future  to  the  debtor,  it 
fails,  discharging  tbe  guarantor;  no  goods  be- 
ing thereafter  delivered  to  the  debtor. 

[Ed.   Note. — For  other  cases,   see   Guaranty, 
Cent  Dig.  119;   Dec.  Dig.  g  17.*] 

6.   GUARANTT    (g   16*)— GoNSIDERATlOn  — FOB- 
BEARANCE. 

A  promise  to  forbear  to  press  collection  of 
a  debt,  without  naming  time,  followed  by  actual 
forbearance  for  a  reasonable  time,  is  sufficient 
consideration  of  a  guaranty  of  the  debt. 

[Ed.   Note.— For  other  cases,   see    Guaranty, 
Cent  Dig.  gg  14-17;    Dec.  Dig.  g  16.*] 
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6.  GtIABANTT  d  18*)  —  COKSIDBBATION— FOB- 
BKABANCE. 

Ibe  Statement  of  a  creditor  to  a  debtor, 
communicated  to  one  who  afterwards  guar- 
anteed the  debt,  that  the  account  must  be  pro- 
tected, and  that,  unless  the  debtor  could  get  it 
goaranteed  by  a  responsible  person,  the  creditor 
would  have  to  close  it  out,  does  not  show  a 
promise  to  forbear  to  press  collection  ot  the 
debt,  which,  being  followed  by  no  action  on  the 
debt  for  six  months,  constitutes  a  consideration 
for  the  guaranty;  the  protection  of  the  account 
required  by  the  creditor  being  security  for  its 
payment,  and  it  not  being  inferable  that  suit 
would  be  brought  if  a  guarantor  was  not  prompt- 
ly furnished. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  H  14-17;    Dec  Dig.  |  16.»] 

7.  Guaranty  (§  89*)— Action— J*boof  of  In- 
debtedness. 

One  suing  on  a  guaranty  of  an  account, 
specifying  no  amount,  has  the  burden  of  prov- 
ing existence  of  an  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  {  102 ;   Dec  Dig.  {  88.*] 

8.  Evidence  (|  250*)— Action  on  Gtjatiatwy 
— ^Admissions  of  Debtor. 

Admission  of  one,  whose  account  was  guar- 
anteed, ttiat  be  had  received  goods  to  the  amount 
named  in  the  account  then  presented  to  him,  be- 
ing made  after  the  alleged  delivery  of  the  goods, 
and  in  the  absence  of  the  guarantor,  and  not 
having  been  communicated  to  him,  is  inad- 
missible against  the  guarantor. 

[Ed.  Note.— For  other  cases,  see  Xhridence, 
Cent  Dig.  S  976;   Dec  Dig.  {  250.*1 

9.  Evidence  (8  354*)— Books  of  Account. 

Sale  and  delivery  of  goods  may  not  be 
proved  by  books  of  account,  and  so  not  bj  the 
testimony  of  witnesses  whose  knowledge  is  de^ 
rived  solely  from  the  entries  in  them;  the  en- 
tries having  been  transcribed '  from  temporary 
memoranda,  and  the  clerks  who  made  the  memo- 
randa having  had  no  knowledge  of  the  sale  and 
delivery,  except  on  information  from  other  clerks 
whose  duties  are  not  shown. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  iS  1432-1483;   Dec  Dig.  §  354.*] 

10.  Equity  (§  412*)— Reference  to  Mastbb— 
Recgumituent  of  Report. 

Plaintiff,  possessing,  but  through  inadvert- 
ence failing  to  offer,  evidence  supi>orting  its 
claim,  should  move  to  recommit  the  report  to 
the  master  to  whom  the  cause  was  referred. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  S§  924-926;   Dec.  Dig.  i  412.*] 

Appeal  from  Superior  Court,  Suffolk 
Connty. 

Salt  by  tbe  Atlas  Shoe  Company  against 
Abraham  Bloom  and  others.  From  a  decree 
dismissing  the  bill,  plaintiff  appeals.  Af- 
firmed. 

William  M.  Blatt,  for  appellant  P.  B. 
Kleman,  for  appellees. 

BBALEY,  J.  [1,  2]  The  defendant,  Abra- 
ham Bloom,  slgnied  the  guaranty  dictated  In 
his  presence,  and  upon  which  the  bill  Is 
brought,  although  tbe  master  finds  that  he 
did  not  understand  Its  terms,  because  of  his 
limited  intelligence,  and  Inability  to  read 
oar  language.  But  tbe  plaintiff  held  out  no 
Inducements,  and  he  could  have  refused  to 
sign  until  the  contents  had  been  translated. 


or  fully  explained  to  him,  or  If  deceived  by 
the  representations  of  his  son,  that  the  un- 
dertaking only  made  him  responsible  for  a 
small  bill  of  goods  to  be  delivered  in  the 
future,  there  is  no  statement  that  the  decep- 
tion was  instigated  or  participated  In  by  the 
plaintiff.  In  the  absence  of  fraud  practiced 
upon  him,  tbe  defendant  comes  within  the 
general  rule,  that  mere  Ignorance  of  the  con- 
tents of  an  Instrument  which  a  party  toI- 
nntarlly  executes  is  not  sufficient  ground  for 
setting  it  aside  if  ultimately  the  paper  is 
found  to  be  different  from  wbat  he  supposed 
It  to  be.  Rice  v.  Dwlght  Mfg.  Cb.,  2  Cuah. 
80;  Leddy  t.  Barney,  139  Mass.  394,  2  N.  B. 
107:  Freedly  t.  trench,  154  Mass.  839,  28 
N.  E.  272,  342.  [3]  But  if  he  cannot  avoid 
the  effect  of  his  signature,  the  guaranty  in 
terms  included  not  only  goods  to  be  furnish- 
ed, but  payment  of  any  past  indebtedness  due 
to  the  plaintiff  from  Bernard  E.  Bloom,  and 
as  the  guaranty  formed  no  part  of  the  orig- 
inal credit,  the  consideration  of  the  original 
debt  would  be  insufiScient  to  support  the 
promise.  Cabot  v.  H^skins,  3  Pick.  83,  93; 
Tenny  ▼.  Prince,  4  Pick.  385,  16  Am.  Dec. 
347.  The  plaintiff  endeavored  to  supply  this 
essential  element,  and  the  master  reports 
that  the  plaintiff  informed  the  son,  before 
the  guaranty  was  given,  that  "to  make  his 
account  good  it  must  be  changed  to  a  con- 
signed account,  and  bis  present  indebtedness 
guaranteed,"  and  "that  his  account  must  be 
protected,  and  that  unless  he  could  get  it 
guaranteed  by  a  responsible  person  the  plain- 
tiff would  have  to  close  it,"  and  that  tbe  de- 
fendant signed  after  this  last  statement  had 
been  communicated  to  him.  The  master, 
while  be  does  not  specifically  state  that  the 
defendant  obligated  himself  to  preserve  the 
credit  of  his  son,  finds  that  no  goods  were 
furnished  under  the  guaranty,  and  no  action 
was  brought  against  the  son  on  tbe  past  ac- 
count until  some  six  months  bad  elapsed. 
[4]  If  the  only  consideration  was  a  continu- 
ous credit  in  the  future,  it  had  failed,  as  no 
goods  were  delivered,  and  the  failure  of  con- 
sideration would  discharge  the  guarantor. 
Cooper  V.  Joel,  1  De  O.,  F.  &  J.  240;  Coyle 
V.  Fowler,  8  J.  J.  Marsh.  (Ky.)  473. 

[5-7]  But  if  the  words  "that  his  account 
must  be  protected"  can  be  treated  as  a 
promise  by  the  plaintiff  to  forbear  to  press 
collection  of  the  debt,  followed  by  an  actual 
forbearance  for  a  reasonable  time,  even  If  no 
time  was  named,  there  would  have  been  a 
sufficient  consideration  to  support  the  guar- 
anty, notwithstanding  tbe  master  also  re- 
ports, that  no  money  was  paid  to  the  de- 
fendant, nor  any  promise  made  to  him  of 
any  money  consideration.  Lent  v.  Padelford, 
10  Mass.  230,  6  Am.  Dec  119;  Walker  v. 
Sherman,  11  Mete.  170;  Johnson  v.  Wll- 
marth,  13  Mete.  416.  The  "protection"  of 
the  account,  however,  was  the  giving  of  se- 
curity for  its  payment,  and  there  was  no  ex- 
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press  statement,  or  OTen  an  Implied  under- 
standing upon  tbe  facts  stated  In  the  report, 
that  suit  would  be  brought  If  a  guarantor 
was  not  promptly  fumlehed.  Wliile  the  con- 
tract, therefore,  was  not  binding  as  an  un- 
dertaking to  pay  the  accrued  account,  the 
guaranty  furthermore  named  no  amount,  and 
the  burden  of  proof  as  the  master  correctly 
held  rested  on  the  plaintiff  to  offer  compe- 
tent evidence  In  support  of  the  allegations  of 
the  second  paragraph  of  the  bUl.  Tenny  t. 
Prince,  4  Pick.  385,  16  Am.  Dec.  347.  The 
master  found  that  the  plaintiff  failed  to  es- 
tablish that  Bernard  ES.  Bloom  was  Indebted 
to  It  at  the  date  of  the  guaranty,  and  Its  ex- 
ceptions to  the  report  so  far  as  argued  re- 
late to  the  exclusion  of  evidence,  which  It 
contends  if  admitted  would  have  proved  a 
sale  and  delivery  of  the  goods.  [8]  The 
admissions  of  Bernard  E.  Bloom,  in  the  ab- 
sence of  the  defendant,  that  he  had  re- 
ceived goods  to  the  amount  named  In  the 
account  then  presented  to  htm,  were  made 
after  their  alleged  delivery,  and,  not  having 
been  communicated  to  the  defendant,  were 
correctly  held  to  be  Inadmissible.  Evans  v. 
Beattie,  6  Esp.  26;  Dawes  t.  Shed,  15  Mass. 
6,  g,  8  Am.  Dec.  80;  McKlm  v.  Blake,  189 
Mass.  593,  594,  2  N.  E.  167. 

[9]  The  plaintiff  also  offered  In  evidence 
its  books  of  account,  kept  In  the  usual  course 
of  business,  as  proof  of  the  sale  and  delivery 
of  the  goods.  Ciostello  v.  Crowell,  133  Mass. 
362,  365;  Kaiser  v.  Alexander,  144  Mass.  71, 
78,  12  N.  m  209.  If  apparently  there  was 
no  dispute  as  to  whom  credit  was  given,  and 
the  Buppletory  oath  of  the  witness  under 
whose  supervision  the  books  were  kept  was 
sufficient  to  prove  the  entries,  the  report 
states  that  the  entries  were  transcribed  from 
temporary  memoranda,  and  the  clerks  who 
made  the  memoranda  had  no  knowledge  of 
the  sale  and  delivery,  except  upon  informa- 
tion received  from  other  clerks  whose  duties 
are  not  shown.  The  goods  were  sold  and  de- 
livered by  the  plaintifTs  servants,  who  were 
not  called  as  witnesses,  and  however  elab- 
orate or  perfect  the  system  may  have  been, 
neither  the  supervisor,  nor  the  entry  clerks, 
were  possessed  of  such  personal  knowledge 
as  would  enable  them  to  support  the  charges, 
and  prove  delivery.  Kent  v.  Garvin,  1  Gray, 
148;  Gould  v.  Hartley,  187  Mass.  561,  73  N. 
E.  656.  The  books  of  account  not  having 
been  of  themselves  competent  evidence,  and 
the  knowledge  of  the  plaintiff's  vritnesaes 
being  derived  solely  from  the  entries  appear- 
ing in  them,  the  ruling  of  the  master,  that 
the  books  were  not  admissible,  must  be  sus- 
tained. Kent  V.  Garvin,  1  Gray,  148;  Miller 
V.  Shay,  145  Mass.  162,  13  N.  E.  468,  1  Am. 
St,  Rep.  449;  Gould  v.  Hartley,  187  Mass. 
661,  73  N.  E.  656;  Allwrlght  v.  Skilllngs,  188 
Mass.  538,  541,  74  N.  E.  944.  [10]  If  through 
inadvertence  the  plaintiff  neglected  to  offer 


evidence  which  would  have  supported  Its 
claim.  It  should  have  moved  to  recommit  the 
report,  but  having  failed  to  prove  either  a 
valid  guaranty,  or  any  liability  of  the  de- 
fendant under  it,  the  bill  cannot  be  main- 
tained. 
Decree  affirmed. 


(KM 
MARSTON  V.  PHIPPS  et  al. 


G62> 


(Supreme  Judicial  Ciourt  of  Massachusetta. 
Suffolk.    Sept.  6,  1911.) 

1.  MimiCIPAI.   OOBPORATIONS    (S   808*)— SlDB- 

WALKB— Injury    fbom    Icb— LiIabilitt    or 

Abuttino  Ownxb. 

Where  the  bay  window  of  a  house  projects 
beyond  the  street  line,  bo  that  snow  accumu- 
lated on  the  roof  of  the  window  there  melts 
and,  dripping  on  the  sidewalk,  forms  ice,  mak- 
ing the  use  of  the  way  dangerous,  the  owner  of 
the  house  is  liable  to  one  who,  being  rightfully 
on  the  'way  and  in  the  exercise  of  due  care,  slipa 
on  the  ice. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  §{  1684-1394;  Dec 
Dig.  S  808.»] 

2.  LANDI.0BD  AND  Tenant  (S  167*)— iHJtrar 
TO  Pedestrian  rsoH  Ice  on  Sidewalk — 

LlABILITT. 

Where  the  bay  window  of  a  building  pro- 
jected over  the  sidewalk,  bo  that  enow  falling  on 
the  roof  of  the  window  melted,  dripped  on  the 
sidewalk,  and  there  formed  ice,  on  whi(<h  a 
pedestrian  Blipped,  the  fact  that  the  owner  had 
let  parts  of  the  buildinfj  to  tenants  at  will  does 
not  relieve  her  from  hability  to  a  pedestrian 
slipping  on  the  ice;  she  being  liable,  not  only 
if  she  retained  control  of  the  outside  and  roof 
of  the  window,  and  assumed  the  care  of  keep- 
ing the  sidewalk  clear  of  ice  and  snow,  but  also 
if  she  let  the  building  with  the  bay  window  so 
constructed,  l)eing  responsible  for  the  nuisance 
caused  by  the  tenant's  using  the  premises  in  the 
manner  in  which  they  were  adapted  and  de- 
signed to  be  used. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  it  668-679;  Dec.  Dig,  S 
167.*] 

3.  Municipal  Oobpobations  (|  812*)— Side- 
walks—Injury  FBOic  Io»— Nones— Stat- 
utes, 

St  1908,  c.  305,  making  certain  provisions 
of  law  as  to  notice  of  injury  from  snow  or  ice 
applicable  to  actions  against  persons  founded  on 
a  defective  condition  of  a  way  adjoining  their 
premises,  when  such  condition  is  caused  by  or 
consists  of  snow  or  ice,  does  not  affect  an  ac- 
tion commenced  t>efore  passage  of  the  statute. 

[Ed.  Note. — For  other  cases  see  Municipal 
Corporations,  Dec.  Dig.  S  812.*] 

4.  Abatement  and  Revival  (§  64*) — Death 
OF  One  Defendant. 

The  declaration,  the  first  count  of  which 
charged  negligence  of  both  defendants,  the  sec- 
ond negligence  of  one  of  them,  and  the  third 
negligence  of  the  other,  not  having  been  de- 
murred to  for  misjoinder  of  counts,  the  case 
properly  proceeded  against  tlie  only  defendant 
who  was  alive,  and  on  whom  service  was  had. 
[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  S§  322-329;  Dec  Dig.  f 
64.*] 

BSxdeptlons  from  Superior  Court,  Suffolk 
County;   Wlllipm  F.  Dana,  Judge. 
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FOBBES  T.  THOBPE 


Action  by  Bose  A.  Marston  against  Benja- 
min Phlpps  and  another.  In  accordance  with 
an  instruction  that  the  evidence  did  not  en- 
title plaintiff  to  recover,  there  was  a  verdict 
for  Sarah  C.  Phlpps,  the  only  defendant  who 
was  alive,  and  plaintiff  brings  exceptions. 
Eizceptlona  sustained. 

The  first  count  of  the  declaration  charged 
negligence  'of  both  defendants,  the  second 
charged  negligence  of  Benjamin  Phlpps,  and 
the  third  charged  negligence  of  Sarah  O. 
Phlpps. 

Francis  T.  Leahy,  for  plaintiff.  Berry, 
Upton  &  Harvey,  for  defoidants. 

SHEIiDON,  (T.  "nils  case  was  tried 
against  the  female  defendant  alone,  the  oth- 
er defendant  named  in  the  writ  being  dead. 
There  was  evidence  for  the  jury  on  the  ques- 
tion of  the  plaintiff's  due  care.  Knowlton, 
C.  J.,  In  Cavanagh  v.  Block,  192  Mass.  63, 
64,  77  N.  E.  1027,  6  I*  B.  A.  (N.  S.)  310,  116 
Am.  St  Bep.  220,  and  cases  cited.  The  jury 
could  have  found  also  that  her  Injury  was 
due  to  her  having  slipped  on  a  ridge  of  ice  up- 
on the  sidewalk.  They  could  have  found  that 
the  bay  window  on  the  defendant's  buUdlng 
projected  beyond  the  street  line  and  over  the 
sidewalk,  bo  that  snow  would  and  did  accu- 
mulate upon  lt3  top  and  there  melt  and  drip 
from  the  sloping  places  which  formed  its 
top  and  roof,  and  so  fall  upon  the  sidewalk. 
They  could  have  found  further,  although  as 
to  this  the  evidence  was  meager,  that  the 
ridge  of  ice  upon  which  the  plaintiff  fell  had 
been  formed  in  this  way,  by  the  freezing 
of  water  which  had  dripped  from  the  pro- 
jecting bay  window. 

[1]  Upon  such  ,  findings  the  plaintiff  was 
prima  facie  entitled  to  recover.  The  case 
would  come  under  the  principle  that  one 
who  80  constructs  or  maintains  a  structure 
upon  his  own  premises  as  to  cause  an  artifi- 
cial discharge  or  accumulation  of  water  up- 
on a  public  way,  which  by  its  freezing  makes 
the  use  of  the  way  dangerous,  .wUl  be  held 
liable  to  one  who,  being  rightfully  upon  the 
way  and  in  the  exercise  of  due  care,  la  in- 
jured In  consequence  of  such  dangerous  con- 
dition. Drake  v.  Taylor,  203  Mass.  528,  89 
N.  E.  1035;  Field  v.  Gowdy,  190  Mass.  568, 
85  N.  E.  884,  19  L.  B.  A.  (N.  S.)  236;  Hynes 
▼.  Brewer,  194  Mass.  435,  80  N.  E.  S03,  9  L. 
B.  A.  (N.  S.)  596. 

[2]  The  fact  that  the  defendant  had  let 
different  parts  of  her  building  to  different 
tenants  at  will  is  not  decisive  In  her  favor. 
8o  far  as  appears,  she  retained  control  of 
the  outside  and  roof  of  the  bay  window. 
She  did  not  make  merely  occasional  repairs 
upon  the  building  as  a  matter  of  favor;  It 
could  be  found  that  she  procured  and  paid 
for  all  the  repairs  that  were  made.  Par- 
kins V.  Eloe,  187  Mass.  28,  30,  72  N.  B.  323; 
Beadman    v.    Conway,    126    Mass.    374.     It 


could  be  found  from  her  own  testimony  that 
she  assumed  the  care  of  keeping,  the  side- 
walk clear  of  snow  and  ice,  and  employed 
Pitman  to  see  to  this  for  her.  Moreover,  If 
she  let  the  building  with  the  bay  window 
overhanging  the  sidewalk  of  a  public  way 
(see  Ophiion  of  the  Justices,  208  Mass.  603, 
625,  94  N.  E.  849),  and  constructed  as  It  could 
be  found  that  this  was,  the  case  would  be 
within  the  rule  of  Maloney  v.  Hayes,  206 
Mass.  1,  91  N.  B.  911,  28  L.  B.  A.  (N.  S.)  200, 
and  she  would  herself  be  responsible  for  the 
nuisance  caused  by  her  tenant's  using  the 
leased  premises  In  the  manner  in  which  they 
were  adapted  and  designed  to  be  used. 

[3]  The  plaintiff's  right  of  action  is  not 
affected  by  the  provisions  of  St.  1908,  c.  305, 
passed  since  her  suit  was  brought. 

[4]  Perhaps  the  defendant  might  have  de- 
murred to  the  declaration  for  a  misjoinder 
of  counts.  But  that  was  not  done;  and  the 
case  rightly  proceeded  agaldst  the  only  de- 
fendant who  was  alive  and  was  served  on. 
Brown  v.  KeUogg,  182  ,Mas8.  297,  65  N.  B. 
378;    Elliott  V.  Hayden,  104  Mass.  180. 

The  case  should  have  been  submitted  to 
the  jury  upon  the  third  count,  which  alone 
was  relied  on. 

Exceptlona  sustained. 


(20S  Mass.  570) 

FOBBES  et  aL  v.  THOBFB  et  aL 

(Supreme  Judicial  Court  of  MaBsachasetta. 
Suffcdk.    Sept  6, 1911.) 

1.  Bboksbs  a  34*)— Fraud  of  Aoxnt. 

One  who  contracts  to  sell  property  for 
others  at  not  less  than  stated  prices,  on  a  com- 
mission basis,  and  reports  sales  at  prices  leas 
than  obtained,  keeping  the  difference,  is  liable  to 
them  for  fraud. 

[Ed.    Note.— For    other    cases,    see    Brokers, 
Cent  Dig.  S  28;  Dea  Dig.  §  34.*] 

2.  Fbaud  (S  22*)— Bbuarck  on  Bbprbsbrta- 

TIONB. 

It  is  no  ground  for  refusing  persons  relief 
for  fraud  practiced  on  them  by  another  that  it 
would  have  been  possible  for  them  by  constant 
and  suspicious  watching  to  have  discovered  tliat 
they  were  being  defrauded.  It  is  enough  that 
they  acted  reasonably  In  relying  on  the  repre- 
sentations to  them. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  IS  19-23:   Dec.  Dig.  {  22.*] 

3.  Apfeai,  and  Ebbor  (§  434*)— Atpeabancx 
on  Appeal. 

In  the  at)sence  of  statute  or  rule  definitely 
covering  the  matter,  the  general  principles  of 
chancery  practice,  requiring  appellant  to  a^ 
pear  in  the  appellate  court  at  the  time  set  down 
tor  argument,  prevail. 

[E^.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (  2183 ;   Dec.  Dig.  f  434.*] 

4.  Appkai.  and  Errob  (S  889*)— Appbai.  ih 
Forma  Pauperis. 

Social  conditions  and  the  practice  respect- 
ing costs  and  bonds  required  as  security  for  ap- 
peals make   inapplicable  In   Massachusetts  the 
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rule  preTailliu  In  England  allowing  appeal  In 
forma  pauperti. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig-  H  2072-2076;  Dec.  Dig.  | 
88».*] 

5.  Pabtrership  (S  20*)— Thk  Rklatior. 

Joint  ownership  of  property,  nse  of  it  in  a 
bpsiness,  sharing  of  profits,  and  division  of  net 
proceeds  on  dissolution  constitute  the  ^art  own- 
ers partners  in  the  business,  liable  for  its  losses, 
•a  well  aa  beneficiaries  of  its  profits,  in  the  ab- 
sence of  a  specific  agreement  defining  by  ezpiesa 
terms  the  status  ot  the  part  owners. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  IJ  6.  7;   Dec.  Dig.  %  20.*] 

6.  PARTKBRSmP     ({     23S*}  —  iNCOiaNO     Pabt- 
HBRS— LdABILITT  FOB   FKAtTD. 

One  coming  into  a  partnership,  a  contract 
of  which  with  others  was  treated  as  part  of  its 
assets,  is  liable  with  the  other  partners  for 
fraud  of  the  partnership  in  respect  thereto, 
though  part  of  it  waa  perpetrated  before  he 
came  in. 

[I-Jd.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  H  491,  492;   Dec.  IMg.  {  23S.*] 

7.  CoBPOBATiONS    ({    30*)  —  AssuMPTion     or 
Debts. 

The  condition  of  a  transfer  to  a  twrpoia- 
tion  of  the  assets  of  a  partnership,  conducted 
under  the  name  of  the  3.  Co.  without  regard 
to  chanKe  of  partners,  T.  and  C.  being  at  all 
times  the  active  partners,  that  the  corporation 
should  assume  and  pay  all  the  liabilities  of  T. 
and  C.  inc-Urred  in  the  conduct  of  the  business 
under  such  name,  includes  liability  for  all 
frauds  committed  by  them  as  a  part  of  their 
Uuuagcment  of  the  partnership. 

[KA.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  f    SO.*] 

6.    CONTBACTB   (S  187*)— AGBEBMENT   or  3DTEB 

TO  I'at  Seller's  Debts— Enforcement  by 

CitEUITORS. 

Where  partners  transfer  all  their  property 
to  a  corporation,  which  as  part  of  the  considera- 
tion assumes  and  agrees  to  pay  all  liabilities  of 
the  partners  incurred  in  the  conduct  ot  the  busi- 
ness, creditors  of  the  partners,  while  they  can- 
nut  maintain  an  action  at  law  in  their  own 
names  agninst  the  corporation,  the  promise  for 
their  benefit  not  being  sufficiently  explicit,  and 
the  contract  for  payment  being  one  under  seal, 
on  which  only  a  part^r  thereto  can  sue,  can 
m.nintain  a  suit  in  equity  against  the  corpora- 
tion to  enforce  the  agreement  for  their  benefit, 
not  only  because  it  has  obtained  property  by  vir- 
tue of  the  transfer,  of  which  such  agreement  is 
a  psrt,  which  in  equity  ought  to  be  held  to  sat- 
iRrnrtlon  of  their  claim,  but  because  they  are 
entitled  in  equity  to  enforce  the  rights  of  the 
partners  to  compel  the  corporation  to  perform 
Its  nereement  made  with  the  partners  for  the 
benefit  of  their  creditors. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.  M  798-807;    Dec.  iMg.  {  187.*] 

9.  Contracts  (8  187*)— Agreement  of  Bdteb 

TO  Pat  Seller's  Debts. 

As  a  conveyance  by  partners  of  all  their 
property  to  a  corporation  would  be  fraudulent, 
except  for  the  corporation's  agreement  to  pay 
as  part  of  the  consideration  the  liabilities  of  the 
partners,  the  defense  of  misrepresentation  as  to 
the  amount  of  such  liabilities,  which  could  be  in- 
terposed by  the  corporation  in  an  action  by  the 
partners  on  such  agreement,  is  not  available  in 
a  suit  in  equity  against  it  by  the  partners'  cred- 
itors to  enforce  such  agreement,  where  it  elects 
to  assert  the  validity  of  the  contract  so  far  as 
giving  it  title  to  the  property. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  187.*] 


10.  Frauds,  Stattjti  of  (J  83*)— Peomise  to 
Answer  for  Debt. 

The  statute  of  frauds  is  not  available  as  a 
defense  to  a  suit  by  creditors  of  partners  to  en- 
force the  condition  on  which  the  partners  trans- 
ferred their  property,  through  a  third  person,  to 
a  corporation,  that  it  should  pay  the  debts  of 
the  partners,  though  the  instrument  of  transfer 
was  not  signed  by  the  corporation,  where  it' ac- 
cepted and  holds  the  property,  and  the  sale,  but 
for  such  condition,  would  b«  in  fraud  of  the 
creditors. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Dea  Dig.  {  33.*] 

11.  Bquixt  (1 19S*)— Cboss-Bili-. 

It  is  correct  practice  for  a  defendant  to 
bring  to  the  court's  attention  by  cross-bill  any 
rights  he  has  against  a  codefendant  growing  out 
of  the  subject-matter  of  the  suit,  so  that  aflfrma- 
tive  relief  between  the  defendants  may  ba 
granted. 

[Ed.  Note.— For  other  cases,  see  EJquity,  Cenb 
Dig.  {§  446-449;  Dec  Dig.  i  195.*] 

12.  Covenants  (|  98^— Wabbahtt  of  Titub— 
Bbeach. 

That  a  corporation,  to  which  partners  coi^ 
vey  their  property,  is,  by  reason  of  its  agree- 
ment, in  the  conveyance,  to  pay  all  obligations 
of  the  partners,  held  liable  for  debts  of  the  part- 
ners in  addition  to  those  which  they  represented 
were  all  they  had,  does  not  constitute  a  breach 
of  the  warranty  of  title  in  the  conveyance. 

[Ed.  Note.— For  other  cases,  see  Covenants^ 
Dec.  Dig.  f  93.*) 

13.  Fraud  (g  9*)— Dam aoes. 

A  corporation  to  which  partners  convey 
property,  it  ag:reeing  as  part  of  the  consideration 
to  pay  all  their  indebtedness,  is  entitled  to  relief 
against  them  for  damages  sustained  by  it 
through  their  misrepresentation,  as  to  the 
amount  ot  indebtedness. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Dec. 
IMg.  i  9.*] 

14.  Equity  d  196*)— Cross-Biix— New  Pab- 

TIES. 

A  defendant  cannot  by  a  cross-bill  bring  In 
new  parties  not  essential  to  the  case  set  out  in 
plaintiffs'  bill. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  K  446-449;   Dec.  Dig.  |  195.*] 

19.  Appeal  and  E^brob  ({  173*)— Thgobt  of 

Case  Below. 

A  corporation,  to  which  partnera  conveyed 
property,  being,  in  a  suit  by  creditors  of  the 
partners,  held  liable,  under  Its  agreement  in  the 
conveyance  to  nay  all  the  obligations  of  the 
partners,  for  deots  other  than  those  which  the 
partners  represented  were  all  they  had,  cannot 
on  appeal  ur^e  that  the  conveyance  should  be 
set  aside  and  it  be  allowed  to  assert  its  claim  aa 
a  creditor  against  the  property  for  the  amount 
for  which  it  was  held  liable^  this  not  being 
within  the  scope  of  its  cross-bill,  nor  the  theory 
on  which  the  case  was  tried. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  173.*] 

Appeal  from  Superior  Court,  Suffolk 
County. 

Suit  by  Ralpb  E.  Forbes  and  others  against 
James  Thorpe  and  others.  Decree  for  plain- 
tiffs, and  certain  defendants  appeal.  Modi- 
Qed  and  affirmed. 

S.  R.  Wrlghtington,  for  appellant  Jere- 
miah Clark  Machinery  Co.  Giles  Taintor. 
for  appellees. 
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KUGQ,  T.  The  material  facts  upon  which 
this  suit  Is  founded  are  that  the  defendants 
Thorpe  and  Cashln,  with  two  associates, 
were  the  owners  of  a  secondhand  machinery 
business  conducted  under  the  name  "Jeremiah 
Clark  Machinery  Company."  Oonyeyance  of 
real  estate  and  personal  property,  with  which 
this  business  was  conducted,  was  made  to 
Thorpe,  who  executed  a  declaration  of  trust 
to  the  effect  that  he  held  the  title  equally 
for  the  benefit  of  Cashln,  himself  and  two 
others,  each  of  whom  had  contributed  $G,000 
to  the  purchase  price.  Subsequently,  but  be- 
fore the  events  here  complained  of,  Thorpe 
pi^rchased  the  Interest  of  these  last  two,  and 
they  now  have  no  connection  with  this  case. 
In  January,  1904,  Cashln  sold  one-Sixth  of 
bis  Interest  In  the  property  and  business  and 
Its  profits  to  the  defendant  Wilde,  Thorpe 
consenting  to  this  transfer.  No  articles  of 
copartnership  were  ever  drawn  up  between 
Thorpe  and  his  associates,  but  they  consider- 
ed that  the  business  was  being  conducted  as 
a  partnership,  Thorpe  and  Cashln  being  ac- 
tively engaged  In  its  prosecution  all  the  time, 
while  Wilde  after  purchasing  his  Interest 
(which  was  In  January,  1904;  during  the 
course  of  dealings  complained  of  In  this  suit) 
was  connected  with  the  business  In  a  cleri- 
cal capacity.  The  plaintiffs  were  a  committee 
of  bondholders  of  the  Slmonds  Boiling  Ma- 
dilne  Company,  which  had  acquired  title  to 
a  factory  and  its  contents,  consisting  of  a 
large  amount  of  machinery  and  stoclc.  In 
June,  1902,  they  entered  into  a  contract  with 
the  Jeremiah  Clark  Machinery  Company  to 
sell  the  property  for  not  less  than  designated 
prices  on  a  commission  basis,  with  a  guar- 
anty of  purchase  by  the  partnership  on  AprU 
1,  1904,  if  not  sold  before,  at  a  price  which 
should  yield  the  plaintiffs  with  prior  sales 
not  less  than  the  appraised  value.  Immedi- 
ately after  the  execution  of  this  contract  (as 
found  by  the  master)  Thorpe  with  the  knowl- 
edge and  participation  of  Cashln  "entered  up- 
on a  deliberately  conceived  scheme  to  de- 
fraud the  plaintiffs  by  selling  their  property 
at  prices  far  above  those  which  he  reported 
to  the  plaintiffs  and  taking  the  difference 
for  the  partnership."  A  final  statement  and 
apparent  end  of  this  scheme  was  made  on 
April  20,  1904,  but  minor  ramifications  of  the 
fraud  continued  to  October,  1904.  As  a  re- 
sult the  plaintiffs  were  defrauded  of  a  exaa 
considerably  in  excess  of  $10,000.  By  reason 
of  pressure  by  one  of  Thorpe's  individual 
creditors,  and  at  his  suggestion  In  October, 
1904,  the  Jeremiah  Clark  Machinery  Com- 
pany, a  corporation,  was  organized  to  ac- 
quire all  the  assets  of  the  firm  which  had 
done  business  under  the  same  name.  As 
steps  in  the  execution  of  this  plan,  a  convey- 
ance was  made  to  an  intermediary  named 
Pearson,  who,  immediately  after  the  charter 
of  the  corporation  was  issued,  executed  a 
like  conveyance  to  it  of  all  the  assets  of  the 
partnership,  subject  to  "all  the  debts  and 


liabilities  of  James  Thorpe  and  Charles  E. 
Casbin  contracted  in  or  arising  from  or  on 
account  of  the  business  and  property  convey- 
ed," and  the  conveyance  to  the  corporation 
was  upon  condition  that  it  should  pay  and 
discharge  "all  and  singular  the  Indebtedness 
and  liabilities  of  James  Thorpe  and  Charles 
B.  Cashln  contracted  In  or  arising  from  or 
on  account  of  the  conduct  of  said  business 
carried  on  under  the  name  of  the  Jeremiah 
Clark  Machinery  Company."  The  value  of 
the  property  so  conveyed  was  slightly  in  ex- 
cess of  $30,000,  and  the  partnership  debts, 
aside  from  those  to  the  plaintiffs  by  reason 
of  the  frauds  committed  on  them,  about  $8,- 
200,  of  which  about  $1,700  was  on  notes  held 
by  Thorpe,  which  were  subsequently  cancel- 
ed and  nothing  paid  on  them.  The  statement 
of  debts  furnished  to  the  corporation  did  not 
include  those  arising  out  of  the  frauds  com-, 
mltted  on  the  plaintiffs.  The  capital  stock 
of  the  corporation  was  $24,000,  of  which  cer- 
tificates for  180  shares  of  the  par  value  of 
$100  each  were  Issued  to  Thorpe,  who  assign- 
ed them  to  his  creditor  as  collateral  for  his 
private  debt,  for  10  shares  to  Wllde,  for  15 
shares  to  Cashln,  and  for  35  shares  to  his 
wife.  Immediately  after  the  organization  of 
the  corporation  and  its  vote  to  accept  the 
conveyance  of  property  from  Pearson  in  re- 
turn for  the  issue  of  stock,  the  ofllcers  re- 
signed, and  Thorpe  and  Cashln  were  elected 
respectively  vice  president  and  general  man- 
ager and  two  of  a  bo^ard  of  three  directors. 
The  master  has  found  that  the  conveyance 
to  the  corporation  was  not  according  to  the 
desire  of  Thorpe  and  Cashln,  but  was  forced 
upon  them  by  the  creditor'  of  Thorpe,  but 
that  they  at  that  time  had  no  good  reason  to 
believe  that  their  fraud'  upon  the  plaintiffs 
would  even  be  detected,  and  hence  that  in 
the  conventional  sense  they  had  no  actual  In- 
tent to  defraud  their  creditors  in  making  the 
conveyance,  nor  did  Pearson  or  the  corpora- 
tion participate  In  any  plan  to  defraud  the 
creditors  of  the  partnership  in  receiving  the 
conveyance,  for  the  reason  that  both  convey- 
ances made  express  provision  for  the  pay- 
ment of  the  firm  debts  by  the  corporation, 
and  that  but  for  such  provision  the  convey- 
ance would  have  been  a  fraud  upon  the  firm 
creditors. 

[1,  2]  1.  The  partnership  was  liable  to  the 
plaintiffs  for  the  frauds  committed  against 
them.  All  the  sales  of  machinery  and  stock 
made  by  the  partnership  as  agents  for  the 
plaintiffs  and  the  purchases  made  by  the 
partnership  at  the  end  under  the  guaranty 
clause  of  the  contract  with  the  plaintiffs 
were  so  tinctured  with  fraud  that  the  plain- 
tiffs were  entitled  to  full  relief  as  soon  as 
the  wrong  they  had  suff^ed  was  discovered. 
It  is  too  late  In  the  history  of  law  to  argue 
successfully  that  reasonable  reliance  upon 
representations  which  turn  out  to  be  fraudu- 
lent must  go  without  relief  because  the  sharp- 
est distrust  might  bsTtt  discerned  the  wrong. 
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Tt  la  no  ground  for  not  affording  relief  to 
the  plaintiffs  that  It  would  have  been  possible 
for  them  by  constant  and  snspiclouB  watch- 
ing to  hare  discovered  that  they  were  being 
defrauded.  So  long  as  they  acted  reasonably 
they  have  a  right  to  protection.  Whether 
the  partnership  might  have  bought  machin- 
ery under  the  agreement  with  the  plaintiffs 
without  disclosure  of  Its  personal  Interest  is 
of  no  consequence  In  this  connection.  It  did 
not  profess  so  to  buy  In  most  instances,  but 
it  deceived  the  plaintiffs  by  representing  that 
it  was  selling  as  an  agent,  and  also  grossly 
deceived  them  as  to  the  amount  of  stock 
tBold. 

[3,  4]  2.  Wilde  filed  an  appeal  In  the  supe- 
rior court  from  the  decree  there  entered 
against  him.  He  presented  no  brief  In  this 
court,  either  personally  or  through  coimsel, 
as  required  by  rule  2,  nor  did  he  appear  In 
person  or  by  counsd  to  argue  his  appeal.  It 
Is  plain  that  under  the  English  chancery 
practice,  where  the  appellant  does  not  ap- 
pear in  the  court  to  which  the  appeal  is  tak- 
en at  the  time  set  down  for  argument,  the 
appeal  is  dismissed.  Martin  v.  D'Arcy,  8  H. 
Ii.  0.  696 ;  Honeyman  v.  Maryatt,  6  H.  L.  O. 
112;  Scanlon  ▼.  Usher,  8  CL  &  P.  B61;  Sher- 
burne V.  MIddleton,  9  CI.  4  F.  72;  Murphy 
r.  Conway,  9  CI.  &  F.  73.  Tliere  Is  no  stat- 
ute or  rule  definitely  covering  the  matter  In 
this  commonwealth.  Therefore  the  g^eral 
principles  of  chancery  practice  prevail.  It 
was  stated  In  argument  at  the  bar  by  coun- 
sel for  other  defendants  that  Wilde  was 
without  money  to  prosecute  bis  appeal.  So 
far  as  we  know,  there  has  never  been  an  In- 
stance in  this  commonwealth  permitting  an 
appeal  in  forma  pauperis.  Social  conditions 
and  the  practice  respecting  costs  and  the 
bonds  required  as  security  for  appeals  in  this 
commonwealth  have  made  Inapplicable  the 
rule  In  this  regard  which  still  prevails  in 
England.  Drennan  t.  Andrew,  Ii.  R.  1  Cb. 
300;  Biggs  V.  Dagnall,  [1895]  1  Q.  R  407; 
Klff  ▼.  Roberts,  8  Ch.  Dlv.  265. 

[1, 6]  We  proceed  to  consider  the  appeal  of 
Wilde  upon  its  merits,  without  intending 
that  this  shall  be  treated  as  a  precedent  for 
future  cases.  Wilde  was  not  a  member  of  the 
partnership  at  the  Inception  of  the  scheme 
by  which  the  plaintiffs  were  defrauded.  He 
is  described  by  the  master  In  one  place  In 
the  report  as  a  clerk  in  the  employ  of  the 
firm,  and  at  another  place  as  bookkeeper. 
The  master  makes  no  finding  as  to  whether 
be  knew  of  the  fraud  upon  the  plaintiffs  by 
Thorpe  and  Cashin,  but  if  clerk  and  book- 
keeper were  used  by  the  master  as  synony- 
mous, the  inference  would  be  almost  irre- 
sistible that  be  knew  of  It.  It  does  not  ap- 
pear that  he  participated  in  any  way  in  the 
management  of  the  business.  He  bought  one- 
sixth  of  the  interest  of  Cashin,  and  he  there- 
by became  possessed  of  one  twenty-fourth  in- 
terest In  the  whole  property,  and  was  a  bene- 
ficiary under  the  trust  agreement,  upon  the 
basis  of  bis  Interest  In  which  shares  In  the 


corporation  wexe  issued  to  Um.  He  appears 
to  have  tteen  treated  as  a  partner  by  an  en- 
try upon  tbe  books  of  the  partnership  show- 
ing the  transfer  to  him  of  the  interest  In  the 
business.  Although  his  name  was  omitted 
from  the  transactions  incident  to  the  trans- 
fer of  the  property  to  the  corporation,  this 
does  not  affect  his  rights,  as  he  shared  in 
the  stock  Issued  for  it  to  the  extent  of  his 
interest  The  declaration  of  tmst  plainly  in- 
dicates that  the  property  was  Intended  to  be 
used  In  the  machinery  business,  and  all  the 
profits  accruing  from  it  were  to  be  distribut- 
ed among  the  beneficiaries.  Joint  ownership 
of  property,  use  of  it  In  a  business,  sharing 
of  profits,  division  of  net  proceeds  upon  dlsso- 
Intlon  constitute  the  part  owners  partners  in 
the  business  and  liable  for  Its  losses  as  well 
as  beneficiaries  of  Its  profits  In  the  absence 
of  a  specific  agreement  defining  by  express 
terms  the  status  of  the  part  owners. 

Although  a  part  of  the  frauds  of  which 
the  plaintiffs  complain  had  been  perpetrated 
before  he  came  into  the  partnership,  some 
were  consummated  afterwards,  and  a  general 
statement  recapitulating  in  detail  all  the 
earlier  fraudulent  transactions  was  prepared 
in  behalf  of  the  firm,  and  made  the  basis  of 
the  final  settlement  between  it  and  the  plain- 
tiffs after  he  became  a  partner.  This  state- 
ment was  made  about  a  month  before  the  time 
when,  under  the  original  contract  between  the 
plaintiffs  and  the  firm  made  In  June,  1902, 
the  latter  was  required  to  complete  the  sale 
and  make  good  its  guaranty  of  purchase. 
This  shows  that  the  contract  was  treated  by 
the  firm  of  which  Wilde  was  a  member  as  a 
part  of  its  assets,  and  its  obligations  as  a 
part  of  the  firm  liabilities.  Although  the 
master  does  not  describe  any  more  in  detail 
the  relation  of  Wilde  to  the  business,  there 
is  enough  in  these  circumstances  and  in  the 
absence  Of  any  other  limiting  findings  to  sup- 
port the  decree  against  him.  Kingman  t. 
Spurr,  7  Pick.  235;  Phillips  r.  Blatchford. 
137  Mass.  510;  Uleason  ▼.  McKay,  134  Mass. 
419;  Hoadly  v.  County  Com.,  105  Mass.  519; 
Williams  ▼.  Boston,  208  Mass.  497,  94  N.  El 
808. 

[7]  3.  The  conveyance  Of  the  property  to 
the  defendant  corporation  was  upon  the  ex- 
press condition  that  it  should  assume  and 
pay  all  the  liabilities  Incurred  by  Thorpe  and 
Cashin  in  the  conduct  of  the  business  under 
the  name  of  the  Jeremiah  Clark  Machinery 
Company.  This  business  had  been  conducted 
as  a  continuing  entity  without  a  break  from 
the  time  It  was  established  by  the  purchase 
of  the  property  conveyed  to  Thorpe  as  trustee 
until  the  corporation  was  organized.  Thorpe 
and  Cashin  were  the  owners  who  had  conceiv- 
ed and  executed  the  fraud  upon  the  plaintiffs. 
They  had  been  all  the  time,  during  the  changes 
in  the  ownership  of  interests  in  the  partner- 
ship property,  the  active  managers  of  the  busi- 
ness, which  had  throughout  its  existence  been 
conducted  under  the  impersonal  name  assum- 
ed by  the  corporation.    If  it  bad  been  the 
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main  purpose  of  the  Instrtiinent  by  which 
the  pr<H>erty  was  transferred  to  the  corpora- 
tion to  express  an  obligation  on  part  of  the 
corporation  to  assume  all  the  outstanding 
debts,  which  the  conduct  of  the  business  had 
Incurred  under  the  management  of  Thorpe 
and  Cashln,  assuming  that  the  retirement  of 
the  earlier  partners  and  the  admission  of 
Wilde  had  constituted  different  copartner- 
ships, it  would  have  been  difficult  to  conceive 
language  more  apt.  The  plain  words  of  .the 
covenant  include  liability  for  all  the  frauds 
committed  by  the  two  active  partners  as  a 
part  of  their  management  of  the  copartner- 
ship. The  obligation  thus  Incurred  by  the 
corporation  was  sweeping  and  without  ex- 
ception. It  was  made  upon  a  valuable  con- 
sideration. It  is  tliis  circumstance  which 
prevents  the  conveyance  to  It  from  having 
been  made  in  fraud  of  the  rights  of  creditors 
of  the  partnership.  Without  some  provision 
looking  to  this  end,  the  finding  of  the  master 
was,  and  correctly  so,  that  the  transfer  would 
have  been  a  fraudulent  one.  It  would  be 
plainly  in  fraud  of  creditors  for  a  debtor 
to  convey  all  his  property  to  a  corporation, 
taking  in  pay  therefor  certificates  of  stock 
which  are  pledged  to  a  specified  creditor, 
without  making  any  provision  for  the  pay- 
ment of  general  indebtedness. 

[I]  Under  these  conditions  the  plaintiffs 
can  maintain  a  suit  in  equity  to  enforce  the 
covenant  made  for  their  benefit,  although  no 
direct  consideration  moved  from  them,  and 
there  was  no  privity  of  contract  between 
them  and  the  corporation.  The  defendant 
corporation  has  obtained  property  by  virtue 
of  the  conveyance,  of  which  the  covenant  is 
a  part,  which  in  equity  and  good  conscience 
ought  to  be  held  to  the  satisfaction  of  the 
plaintiffs'  claim.  Mellen  v.  Whipple^  1  Gray, 
S17-322;  Lincoln  v.  Burrage,  177  Mass.  378, 
68  N.  E.  67,  52  U  R.  A.  110;  Paper  Stock 
Disinfecting  Co.  ▼.  Boston  Disinfecting  Co., 
147  Mass.  318,  17  N.  E.  654.  This  U  not  a 
case  where  the  corporation  seeks  to  set  aside 
a  sale  induced  by  fraudulent  representations. 
It  woiild  be  obliged  then  to  proffer  return  of 
the  property  acquired  by  the  sale.  But  it 
is  a  case  where  the  corporation  undertakes 
to  retain  «all  the  property  acquired  by  the 
sale  and  at  the  same  time  avoid  the  payment 
of  the  debts  which  it  agreed  to  pay  as  a  part 
of  the  purchase  price  simply  because  the 
amount  of  the  debts  was  misrepresented.  It 
cannot  keep  the  advantages  of  the  transac- 
tion and  avoid  its  obligation.  This  is  not  one 
of  the  cases,  which  sometimes  have  been 
called  anomalous  In  their  nature,  where  the 
promise  from  the  corporation  to  Pearson  or 
the  partnership  for  the  benefit  of  the  plain- 
tiffs was  sufficiently  explicit  to  enable  them 
to  bring  an  action  at  law  in  their  own  names. 
Dow  V.  Clark,  7  Gray,  198;  Exchange  Bank 
V.  Bice,  107  Mass.  87,  9  Am.  Rep.  1;  Frost 
V.  Gage,  1  Allen,  262;  Clare  v.  Hatch,  180 
Mass.  194,  62  N.  E.  250;  Atty.  Gen.  v.  Am. 
Legion  of  Honor,  206  Mass.  158-166,  92  N.  & 


136;  Dean  t.  Am.  Legion  of  Honor,  156 
Mass.  435,  438,  31  N.  B.  1;  Union  Inst  for 
Sav.  V.  Phoenix  Ins.  Co.,  196  Mass.  230,  81 
N.  B.  994,  14  L.  R.  A.  (N.  8.)  459.  Moreover, 
the  contract  for  the  assumption  of  the  debt 
being  imder  seal,  no  one  save  a  party  to  it 
could  maintain  an  action  on  It  Boyden  v. 
Hill,  198  Mass.  477-487,  85  N.  B.  413.  It  is 
not  necessarj'  to  determine  whether  the  terms 
of  the  conveyance  definitely  established  a 
trust  for  the  benefit  of  creditors,  which  en- 
abled each  of  them  to  demand  performance 
(Boston  T.  Turner,  201  Mass.  190-194,  195, 
87  N.  E.  634,  and  cases  cited),  nor  whether 
the  partners  had  an  equitable  lien  upon  the 
partnership  assets  to  the  extent  of  requiring 
the  payment  of  debts,  which  creditors  may 
enforce  for  their  own  benefit  In  the  name 
of  the  partners  (Howe  v.  Lawrence,  9  Cush. 
553-558,  67  Am.  Dec.  68;  Harmon  v.  Clark, 
13  Gray,  114-121).  The  liability  of  the  cor- 
poration to  the  plaintiffs  may  be  worked  out 
in  another  way.  The  contract  being  made  by 
the  firm  for  the  benefit  of  their  creditors 
the  latter  may  In  equity  enforce  the  rights 
of  the  copartners  to  compel  the  corporation 
to  perform  its  agreement  in  this  regard. 
This  is  a  property  right  not  subject  to  at- 
tachment which  can  be  reached  In  eqnlty  and 
made  available  for  the  benefit  of  the  creditor. 
[9]  It  Is  no  answer  to  this  claim  for  the 
corporation  to  say  that  as  against  the  part- 
ners it  can  set  up  their  fraudulent  represen- 
tations as  to  the  amount  of  the  debts,  and 
that,  as  this  proceeding  enforces  the  agree- 
ment made  with  the  partnership,  the  same 
defense  is  open  against  everybody  who  sues 
under  this  agreement,  for  the  reason  that  it 
holds  title  to  the  property  under  the  terms 
of  a  contract  conditional  to  pay  all  debta 
It  has  no  other  title  to  its  possession  except 
the  contract  If  the  corporation  stands  on 
its  contractual  rights  it  must  stand  on  the 
whole  of  them.  It  cannot  assert  that  part  of 
the  ccmtract  which  turns  out  to  be  for  its- 
galn,  and  reject  that  which  causes  it  loss. 
Resting  its  title  to  the  property  of  the  part- 
nership upon  a  conveyance  which  but  for  the 
agreement  for  the  payment  of  debts  would 
be  fraudulent  and  thus  liable  to  be  set  aside. 
It  cannot  put  forward  as  against  creditors 
enforcing  performance  of  this  agreement 
damages  sustained  by  it  through  misrepre- 
sentations as  to  the  amount  of  debts,  al- 
though this  might  be  open  to  it  In  an  action 
where  the  partners  and  It  alone  were  con- 
cerned. To  permit  such  a  defense  would  en- 
able the  corporation  to  retain  the  property 
In  fraud  of  firm  creditors  as  effectually  as 
If  conveyed  to  it  without  any  obligation  to 
pay  them.  The  substance  of  the  transaction 
then  would  be  a  plain  conveyance  in  fraud 
of  creditors.  Equity  does  not '  suffer  itself 
to  be  circumvented  by  specious  devices.  It, 
looks  through  the  form  to  the  substance,  and 
deals  with  things  as  they  are,  regardless  of 
disguises.  A  chain  of  reasoning  Is  not  sound 
which  leads  to  a  result  claimed  by  the  de- 
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fendants.  An  agreement  Induced  by  mlsrep- 
reeentatlons  ordinarily  Is  not  enforced  in 
equity.  But  where  the  agreement  ought  to 
be  Bet  aside  as  fraudulent  unless  specifically 
performed  and  the  defendant  elects  to  as- 
sert the  validity  and  dalm  the  fruits  of  the 
contract,  there  can  be  no  Just  complaint 
against  performance  according  to  Its  terms. 

It  is  not  necessary  to  consider  whether  the 
sale  was  voidable  because  not  in  compliance 
with  the  bulk  law.    St  1903,  a  415. 

[10]  4.  There  is  nothing  in  the  argument 
Of  the  corporation  that  the  statute  of  frauds 
is-  a  defense  to  it  because  the  indenture  of 
transfer  appears  not  to  have  been  signed  by 
It,  and  thus  it  has  not  agreed  In  writing  to 
answer  for  these  debts,  and  also  that  the 
agreement  was  not  to  be  performed  within 
one  year.  It  accepted  and  holds  property, 
which  was  conveyed  upon  condition.  The 
sale  of  the  property  cannot  stand  except  up- 
on performance  of  the  condition. 

[11-131  5.  The  defendant  corporation  filed 
a  cross-bill  seeking,  if  it  should  be  held  liable 
to  the  plaintiffs,  to  establish  its  damages 
against  its  codefendants,  Thorpe  and  Casbin, 
arising  from  their  misrepresentations  to  it  as 
to  the  amount  of  the  indebtedness  of  the  co- 
partnership, and  also  to  establish  a  breach 
of  the  covenant  of  title  in  the  conveyance 
from  them  through  the  intermediary  to  it, 
and  further  to  be  subrogated  to  whatever 
rights  Cashin  may  have  against  the  original 
plaintiffs. 

It  is  correct  practice  for  one  defendant  to 
bring  to  the  attention  of  the  court  by  a  cross- 
bill any  rights  be  may  have  against  a  co- 
defendant  as  well  as  against  the  plaintiffs 
growing  out  of  the  subject-matter  of  the  suit, 
so  that  Justice  may  be  done  to  all  parties 
touching  the  cause  of  action  In  litigation  by 
granting  affirmative  relief,  if  need  be,  be- 
tween se.eral  defendants.  Morgan's  Co.  v. 
Tex.  Central  Co.,  137  U.  8.  171,  200,  11  Sup. 
Ct  61,  84  L.  Ed.  623.  Upon  the  findings 
made  by  the  master  it  is  plain  that  Casbin 
has  no  claim  against  the  plaintiffs.  The  fact 
that  the  defendant  corporation  Is  held  lia- 


ble for  the  plaintiffs'  debt  constitutes  no 
breach  of  the  warranty  of  title  In  the  con- 
veyance of  the  property.  The  defendant  la 
entitled  to  relief  against  Thorpe  and  Cashin 
for  the  damages  sustained  by  It  through  the 
misrepresentation  as  to  the  amount  of  the 
indebtedness  of  the  partnership,  and  the  de- 
cree should  be  modified  to  this  extent.  This 
la  in  accordance  with  the  master's  report. 

[14]  6.  The  defendant  corporation'  com- 
platas  that  there  was  error  In  overmling  its 
motion  that  the  plaintiff  be  required  to  Join 
Mrs.  Cashin  as  a  party  to  the  suit,  in  order 
that  it  might  file  a  cross-bill  against  her. 
She  was  not  a  necessary  party  to  the  canse 
of  action  set  out  in  the  plaintiffs'  bllL  Tbey 
asked  no  relief  agahist  her,  and  she  had  no 
interest  In  the  subject-matter  they  were  liti- 
gating, except  such  as  she  might  have  as  a 
stockholder  in  the  defendant  corporation,  and 
in  that  regard  she  was  represented  by  the 
corporation.  It  is  not  the  proper  function  of 
a  cross-bill  to  bring  in  new  parties  not  es- 
sential to  the  case  set  out  In  the  bill  of  com* 
plaint  The  defendant  corporation  can  try 
out  whatever  causes  of  action  it  has  against 
her  in  another  proceeding  without  reference 
to  these  plaintiffs  or  to  this  cause  of  action. 

[IS]  7.  The  defendant  corporation  urges 
that  the  conveyance  should  be  set  aside  and 
it  allowed  to  assert  its  claim  as  creditor 
against  the  property  for  the  amount  for 
which  it  is  held  liable.  Without  adverting 
to  other  objections,  it  ta  enough  to  say  that 
this  Is  not  within  the  scope  of  Its  'Cross-bill, 
and  la  not  the  theory  upon  which  the  case 
has  been  tried.  Other  arguments  presented 
in  defense  which  have  not  been  discussed  are 
not  regarded  material. 

The  result  is  that  no  o-ror  Is  disclosed,  ex- 
cept  that  the  portion  of  the  decree  relating 
to  the  defendant  corporation's  cross-bill 
should  be  modified  so  as  to  Include  In  addi- 
tion to  the  damages  there  established  against 
Thorpe  and  Cashin  the  damages  sustained  by 
reason  of  their  misrepresentation  as  to  the 
amount  of  firm  Indebtedness  assumed  by  1^ 
and  as  so  modified  la  affirmed  with  costBt 

So  ordered. 
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CATHCART  v.   NEW  DURHAM  TP., 
LAPORTK  COUNTY. 

(Appellate   Conrt  of   Indiana.     Jan.  4,  1910.) 

1.  Highways    (S    95*)  —  Propbbty   of   Road 

SupBBTiBOBB— Possession  . 

Under  Bums'  Ann.  St  1901,  f§  6839-6847 
(Acts  1883,  c.  5«,  Sj  25-33),  making  the  road 
Buperrisor  custodian  of  the  property  pertaining 
to  his  office,  and  requiring  him,  at  the  expira- 
tion of  his  term,  to  turn  it  over  to  his  succes- 
sor, a  township  trustee  had  no  right  to  the  pos- 
session of  the  books,  etc.,  of  the  office  of  a  road 
supervisor  while  there  was  a  qualified  super- 
visor acting  as  such  in  the  district,  and  hence 
could  not  replevin  such  property. 

[£M.  Note.— For  other  cases,  see  Highways, 
Gent.  Dig.  H  309-^12;   Dec.  Dig.  I  95.*J 

Z  Hiohwatb  (S  93*)— Road   Disraicia— Of- 
fice OP  Road  Supebvisob. 

The  change  of  the  boundaries  of  his  dis- 
trict, but  leaving  him  residing  therein,  did  not 
oust  a  duly  qualified  road  supervisor  from  of- 
fice;   bis  term  not  having  expired. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Gent.  Dig.  §$  304-307 ;   Dec.  Dig.  §  93.*] 

Appeal  from  Circuit  Court,  Laporte  Coun- 
ty;  John  C.  RIchter,  Judge. 

Action  by  New  Durham  Township,  Laporte 
County,  by  Hiram  B.  Herrold,  trustee,  against 
Herbert  Cathcart.  From  a  judgment  for 
plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  ordered. 

Frank  E.  Osbom,  W.  A.  McVey,  and  Lee 
L.  Osbom,  for  appellant.  Weir,  Weir  &  Dar- 
row,  for  appellee. 

HADLEY,  J.  Appellee  Herrold  was  trus- 
tee of  New  Dnrham  township,  Laporte  conn- 
ty.  Appellant  was  road  supervisor  of  road 
district  No.  4.  In  May,  1809,  Herrold  re- 
districted  his  township  for  road  purposes, 
whereby  the  boundaries  of  district  No.  4 
were  changed  i  bnt  appellant  was  left  a  lesl- 
Aeat  of  district  No.  4,  and  with  no  other  act- 
ing or  qualified  supervisor  therein.  There- 
after the  trustee,  conceiving  that  the  change 
of  the  boundaries  of  district  No.  4  had  oust- 
ed appellant  from  his  office,  and  that  there 
was  thertfore  a  vacancy,  appointed  one  Win- 
ters to  the  office  of  road  supervisor  for  dis- 
trict No.  4,  and  he  duly  qualified.  Herrold 
then  demanded  that  appellant  turn  over  to 
blm  the  books,  papers,  and  tools  pertaining 
to  the  office,  on  the  theory  that  he  (Cath- 
cart) was  no  longer  road  saperrlsor,  and 
therefore  not  entitled  longer  to  hold  them. 
This  demand  was  refused.  Appellee  then 
brought  snit  to  replevin  the  property,  on  the 
theory  that  the  township  was  the  ewner  of 
the  property  and  entitled  to  the  possession 
thereof. 

[1]  The  qnestion  Is  presented  Whether  the 
suit  Is  properly  brought;  it  being  In  the 
name  of  the  township,  by  appellee,  as  trus- 
tee. There  may  be  some  virtue  in  this  con- 
tention. Mcllwalne  v.  Adams  (1874)  46  Ind. 
580;    State  ex  r^  t.  WUson  (1888)  113  Ind. 


501,  15  N.  E.  596;  Vogel  v.  Brown  Tp.  il887) 
112  Ind.  299,  14  N.  E.  77,  2  Am.  St  R^p.  187; 
Vogel  V.  Brovra  School  Tp.  (1887)  112  Ind. 
317,  14  N.  E.  7&  But  It  is  not  necessary  for 
us  to  decide  this  question,  as,  under  the  facts 
stated.  It  Is  clear  that  appellee  ought  not  to 
recover.  Under  sections  6839-6847,  Burns 
1901  (Acts  1883,  pp.  70-72,  H  25-33),  the 
road  supervisor  is  made  the  custodian  and 
held  responsible  for  the  care  and  safe-keep- 
ing of  the  property  pertaining  to  his  office, 
and  is  required,  at  the  expiration  of  his  term, 
to  turn  the  same  over  to  his  successor  In  of- 
fice; and  as  long  as  there  was  a  legal,  qual- 
ified, and  acting,  road  supervisor  of  the  dis- 
trict, who  was  properly  discharging  the  du- 
ties of  his  office,  the  township  trustee  had 
no  right  to  the  possession  of  the  property, 
and  consequently  could  not  maintain  a  suit 
in  replevin  therefor. 

[2]  In  this  case  the  appellant  was  the  legal 
road  supervisor.  It  was  shown  that  he  was 
duly  appointed,  that  he  duly  qualified,  and 
that  his  term  had  not  expired.  The  mere 
change  of  the  boundaries  of  his  district,  so 
long  as  it  left  him  within  its  limits  as  chang- 
ed, did  not  oust  him  from  his  office.  We  do 
not  hold  that  by  redlstrictlng,  and  conse- 
quently abolishing,  his  road  district,  appel- 
lee might  not  have  vacated  the  office  of  ap- 
pellant, as  this  Is  not  the  case  here.  His  dis- 
trict was  not  abolished.  Only  the  bounda- 
ries were  changed.  District  No.  4  still  re- 
mained. Appellant  remained  a  resident  of  It, 
and  his  status  as  road  supervisor  of  district 
No.  4  was  not  changed,  and  he  was  entitled 
to  the  possession  of  the  property  sought  to 
be  recovered,  so  long  as  he  continued  in  his 
office  and  In  the  proper  discharge  of  the  du- 
ties thereof. 

Judgment  reversed,  with  Instructions  to 
grant  a  new  trlaL 


(SO  Mass.   S) 

JOHN  HBTHRRTNGTON  ft  SONS,  limited, 

V.  WILLIAM  FIRTH  CO. 

(Supreme  Judicial   (Tcmrt  of  Massachnsetts. 

Suffolk.    Sept  6,  1911.) 

1.  Tbiai.  (t  892*)— Tbial  by  Cotjbt  Wwh- 

OtlT  JUBT— iNSTBUCTIONS. 

The  court,  in  a  trial  at  law  without  a  Jury, 
when  denying  a  request  for  a  ruling,  founded 
on  evidence,  should  state,  expressly  or  by  fair 
implication,  either  that  the  leeal  proportion 
presented  is  unsound  or  inapplicable,  or  that 
the  ^cts  on  which  it  is  predicated  are  not  found 
to  be  true,  so  that,  it  having  been  merely  silent- 
ly refused,  and  the  finding;  for  the  other  party 
having  been  general,  and  it  not  plainly  appear- 
ing that  no  harm  was  done  by  the  refusal,  ex- 
ception thereto  must  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec. 
Dig.  §  392.*] 

2.  E^ACDB,   Statutb  OF  (I  103*)— Obai.  Ac- 
ceptance OF  Written  PbopobitiOR. 

The  parties  having  entered  into  a  written 
contract  and  treated  it  as  in  force,  except  that 
defendant  by  writing  to  plaintiff  contended 
there  was  a  mistake  in  it  as  to  the  term  of 


•For  other  cases  see  sam«  topic  and  secUon  NUMBEiR  In  Dec.  Dig.  *  Am.  Dig.  Kay  No.  Series  ft  Kep'r  Indnw 
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credit  to  be  riven  him,  and  this  contention  hav- 
ing been  orally  accepted  by  plaintiff,  the  con- 
tract as  corrected  was  binding  on  defendant, 
notwithstanding  the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of,  Cent  Dig.  }§  192-208;  Dec.  Dig.  i 
103.*] 

3.  OONTBACTS   (g  350*)— ANNITLMEHT  BT   CON- 
SENT—EVIDENCE. 

A  vote  of  cancellation  by  the  board  of  di- 
rectors of  plaintiff  of  a  contract  between  it  and 
defendant  is  not  conclusive  on  the  issue  of  the 
contract  being  annulled  with  its  consent;  there 
being  evidence,  consisting  of  testimony  and  at- 
tendant circumstances,  of  the  vote  being  con- 
ditioned on  the  execution  of  a  substitute  con- 
tract, which   was  never  done. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  350.*J 

4.  CoNTBACTs    ({  350*)— ANNDUfSNT— Evi- 
dence. 

The  mutilation  by  plaintiff  of  its  copy  of 
its  contract  with  defendant  is  not  conclusive  of 
the  contract  l>eing  annulled  or  canceled  with  its 
consent,  but  is  only  one  factor  to  be  considered 
vith  all  the  others  on  the  question  of  intention. 
[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec  Dig.  i  360,»] 

5.  OONTBACTB  (§  261*)— RiOHT  TO   ABANDON— 

Inability  of  Other  Pabty. 

Action  by  plaintiff,  amounting  at  most  to 
a  determination  to  ascertain  at  wnat  price  its 
business  could  be  sold  for,  and  not  warranting 
the  inference  of  inability  to  carry  on  its  busi- 
ness, or  intention  to  sell  out,  and  consequent 
inability  to  go  on  with  contract  for  defendant 
to  handle  its  manu&ctures,  does  not  justify  de- 
fendant in  abandoning  the  contract. 

[Eld.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  i  261.*] 

6.  Dakaoes  (8  40*)— Bbeach  or  Contract- 
Loss  OF  Pbofttb. 

A  contract  by  which  plaintllf,  a  foreign 
manafacturer  of  textile  machinery,  gave  defend- 
ant the  sole  right  to  sell  its  machinery  in  the 
United  States  and  Canada,  and  defendant  un- 
dertoolc  to  sell  efficiently  and  to  appoint  repre- 
sentatives to  regularly  visit  the  mills  in  those 
countries  for  orders,  such  contract  to  continue 
in  farce  five  years,  unless  sooner  terminated  by 

glaintiff  on  six  months'  notice,  in  event  of  its 
eing  found  defendant  could  not  work  the  busi- 
ness as  efficiently  as  Its  predecessor  bad,  will 
be  construed  as  not  contemplating  loss  of  prof- 
its as  a  measure  of  damages  for  its  breach ;  it 
not  having  obligated  plaintiff  to  manufacture 
or  defendant  to  take  any  definite  number  of 
machines,  not  having  fixed  prices  at  which  de- 
fendant should  buy  or  sell,  defendant's  predeces- 
sor in  the  business,  though  its  chief  stockholder, 
not  being  obligated  to  continue  in  its  service, 
and  the  demand  for  such  machinery  having 
been  subject  to  great  fluctuations. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig,  SS  72-88 ;   Dec  Dig.  i  40.*] 

7.  Damages  (§  46*)— 'Bbeach  of  Contbact. 

For  abandonment  by  defendant  of  its  con- 
tract, whereby,  foi  a  certain  period,  it  was 
given  the  sole  right  to  sell  in  America  plaintiffs 
machines,  and  undertook  to  sell  efficiently  and 
to  appoint  representatives  to  travel  regularly  in 
such  country,  visiting  the  mills  for  orders,  plain- 
tiff is  entitled  to  recover  its  expenses  of  estab- 
lishing another  agency;  such  damage  being  a 
direct  result  of  the  breach,  and  one  which 
should  Itare  been  in  the  contemplations  of  the 
parties. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §|  92-98 ;    Dec.  Dig.  §  45.*] 


Exceptions  from  Superior  Court,  Suffolk 
County;   Robert  F.  Raymond,  Judge. 

Action  by  John  Hetherington  &  Sons,  Lim- 
ited, against  the  William  Firth  Company,  for 
breach  of  contract.  The  court  found  for 
plaintiff,  and  defendant  brings  exceptions. 
Exceptions  sustained  In  part 

'Warner,  Warner  &  Stackpole,  for  plain- 
tiff. Samuel  J.  Elder  and  Frank  BL  Brad- 
bury, for  defendant. 

RUGO,  J.  [1]  1.  A  question  of  practice  as 
to  trials  at  law  before  a  judge  sitting  with- 
out a  jury  lies  at  the  threshold.  The  defend- 
ant seasonably  presented  requests  for  rul- 
ings. It  is  said  in  the  exceptlcms  that  "these 
requests  though  not  expressly  passed  on  by 
the  court  are  to  be  treated  as  refused,  the  de- 
fendant having  duly  reserved  its  exceptions, 
it  being  understood,  however,  that  the  facts 
assumed  or  hypothetically  stated  In  these 
requests  are  to  be  taken  as  true  only  in  so 
far  as  sustained  by  the  evidence  herein  con- 
tained and  referred  to."  We  interpret  this 
as  meaning  that  the  requests  were  refused. 
If  the  court  ignored  them  the  defendant's 
rights  can  be  no  higher  than  if  the  court  re- 
fused them.  It  means  further  that  if,  on  any 
view  of  the  evidence  reported,  the  facts  as- 
sumed in  the  requests  can  be  found,  then  the 
facts  are  to  be  treated  as  so  found.  We  are 
led  to  this  construction  of  the  exceptions  be- 
cause it  is  the  only  one  which  is  fair  to  the  ex- 
cepting party.  Otherwise  It  could  not  be  de- 
termined what  the  view  of  the  sup»lor  court 
was  as  to  the  matters  covered  by  the  pray- 
ers. The  superior  court  judge  filed  no  man- 
orandum  and  made  only  a  general  finding  for 
the  plaintiff.  One  branch  of  the  plaintitTs 
argument  has  been  that  the  exceptions  must 
be  overruled  on  the  ground  that  it  must  be 
assumed  that  the  judge  did  not  find  the  facts 
recited  in  the  prayers  and  that  so  far  as 
bald  requests  for  correct  rulings  of  law  have 
been  refused  it  must  be  assumed  that  facta 
have  been  found  by  the  judge  which  made  in- 
applicable such  principles.  While  a  case  may 
be  imagined  where  such  an  argument  may 
prevail,  it  cannot  ordinarily,  nor  in  this  case. 
When  controverted  issues  of  fact  are  tried 
without  a  jury,  to  a  court  which  makes  only 
a  general  finding,  it  would  be  manifestly  un- 
just if  the  defeated  party  could  not  be  as- 
sured in  some  way  that  correct  rules  of 
law  have  been  followed.  Where  the  facts  are 
not  agreed  and  no  memorandum  of  flndings 
is  filed,- commonly  It  cannot  be  certain  pre- 
cisely what  facts  are  found  or  which  witness- 
es are  believed  by  the  trial  court  in  reach- 
ing his  conclusions.  If  it  were  necessary 
for  an  «cc^ting  part7  not  only  to  maintain 
the  soundness  of  the  law  as  stated  in  his  re- 
quests, but  also  to  show  that  the  facts  sup- 
posed as  the  groundwork  of  his  request  must 
have  been  found  on  the  evidence,  and  that 


*For  other  cases  see  sam*  tsplo  and  section  NUMBER  In  Dee.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indez^ 
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no  otber  facta  coald  hare  been  found  which 
woold  make  inapplicable  the  ruling  of  law 
asked  for,  parties  In  jary-walved  cases  could 
not  know,  save  in  comparatively  rare  In- 
atancea,  that  a  grievous  error  of  law  had 
not  been  committed  by  the  trial  court  When 
a  case  is  tried  without  a  Jury,  the  court  oc- 
cupies a  dual  position ;  he  is  the  magistrate 
required  to  lay  down  correctly  the  guiding 
principle  of  law;  he  is  also  the  tribunal 
compelled  to  determine  what  the  facts  are. 
When  these  duties  are  nicely  analyzed,  he 
ought  as  Judge  to  formulate  the  governing 
rules  of  law,  and  then,  acting  in  place  of  the 
jury,  he  ought  to  follow  'these  rules  in  de- 
ddiug  where  the  truth  lies  on  conflicting  evi- 
dence. In  one  essential  particular  only  does 
he  stand  differently  as  to  requests  for  rul- 
ings from  a  Judge  presiding  over  a  jury  trial: 
He  may  refuse  to  grant  a  request  for  the 
avowed  reason  that  it  is  immaterial  or  in- 
applicable in  view  of  the  facts  found  by  him. 
When  a  prayer  is  presented  such  as  In  a 
jury  trial  ought  to  hare  been  given,  an  ex- 
ception to  a  refusal  to  grant  It  by  a  judge 
sitting  without  a  Jury  must  be  sustained,  un- 
less the  ground  of  refusal  la.disUnctly  stated 
or  plainly  appears  in  some  way  on  the  rec- 
ord and  is  such  as  to  show  that  no  harm  has 
been  done  by  the  refusal,  or  unless  it  la  ob- 
vious on  the  whole  that  no  rights  of  parties 
have  been  endangered.  Mere  silent  refusal 
to  grant  requests  under  these  circumstances 
does  not  raise  the  presumption  in  favor  of  a 
trial  court,  which  exists  aa  to  findings  of 
fact  made  by  It  This  la  no  new  principle 
of  practice^ 

The  present  Judgment  is  simply  an  ampU- 
flcation  of  a  rule  inherent  In  the  trial  of 
jury-waived  cases,  which  has  been  more  suc- 
cinctly announced  in  earlier  cases.  Miller  v. 
Boblnson,  2  Allen,  610;  Eettell  v.  Foote,  3 
Allen,  212;  Lowe  ▼.  Boston  Five  Cents  Sav. 
Bank,  118  Mass.  260;  Turner  v.  Wentworth, 
119  Mass.  459,  464.  It  was  stated  by  Chief 
Justice  Holmes,  in  Clarke  v.  Second  Nat 
Bank,  177  Mass.  257,  266,  59  N.  E.  121,  by 
Mr.  Justice  Lortng  In  Jaqulth  t.  Davenport, 
191  Mass.  415,  at  418,  78  N.  E.  93,  and  by 
Mr.  Justice  Hammond  in  Chandler  v.  Baker, 
191  Mass.  579,  585,  78  N.  K.  387.  To  the 
same  point  see,  also,  Maynard  v.  Royal  Wor- 
cester Corset  Co.,  200  Mass.  1,  5,  86  N.  B. 
877;  Bangs  v.  Farr,  209  Mass.  339,  95  N.  E. 
841.  There  is  nothing  inconsistent  with  this 
view  In  Cames  v.  Howard,  180  Mass.  509, 
63  N.  E.  122.  The  statute  upon  which  the 
court  acted  In  Insurance  Co.  v.  Folsom,  18 
Wall.  237,  21  L.  Ed.  827,  required  a  proce- 
dure unlike  our  own.  This  rule  does  not  Im- 
pair the  efficiency  of  the  superior  court,  nor 
restrict  its  power  to  administer  Justice 
promptly  and  completely.  It  is  not  a  recur- 
rence to  technicality  of  practice.  It  does  not 
invite  or  Justify  an  unreasonable  number  of 
prayers  calculated  rather  to  entrap  the  un- 
wary than  to  elucidate  the  principles  in- 
TOlved.    It  does  not  require  that  exceptions 


be  sustained  when  it  is  not  apparent  upon 
the  whole  that  some  substantial  error  in- 
juriously affecting  the  rights  of  parties  has 
been  committed.  It  does  not  compel  the 
Judge  to  deal  In  detail  with  fragmentary  or 
indecisive  evidence,  to  be  troubled  by  trivial 
requests,  or  to  make  a  special  finding,  al- 
though, as  was  pointed  out  In  177  Mass.  at 
page  264,  59  N.  E.  121,  often  It  may  prove 
helpful  if  the  grounds  of  his  action  are  ex- 
plained. But  it  does  require  him,  when  de- 
nying a  request,  founded  upon  evidence,  to 
state  expressly  or  by  fair  inference,  either 
that  the  legal  proposition  presented  is  im- 
sound  or  Inapplicable,  or  that  the  facts  upon 
which  it  is  predicated  are  not  found  to  be 
true.  Failure  in  this  regard  affords  reason- 
able apprehension  that  there  has  been  a  mia. 
carriage  of  Justice. 

[2]  2.  The  defendant's  requests  to  the  ef- 
fect that  the  plaiutifC  could  not  recover  upon 
the  contract  of  March  7,  1900,  were  refused 
rightly.  It  does  not  appear  to  have  been 
conceded  that  this  contract  when  executed 
was  not  binding  upon  the  parties.  There 
was  ample  evidence  that  both  parties  sup- 
posed that  the  contract  continued  In  force  un- 
til August,  and  treated  it  as  if  in  force.  The 
only  dispute  about  it  was  that  the  defendant 
claimed  that  there  was  a  mistake  In  it  as  to 
the  term  of  credit  to  be  extended  to  It  It 
might  have  been  found  that  the  contention 
of  the  defendant  in  this  regard,  which  waa 
expressed  by  it  in  writing  to  the  plaintiff, 
waa  accepted  orally  by  the  latter,  and  as 
thus  corrected  became  binding  upon  the  de- 
fendant, and  available  to  the  plaintiff,  al- 
though not  signed  by  both  parties.  The  stat- 
ute of  frauds  would  be  no  defense  under 
these  circumstances.  Beach  &  Clarrldge  Co. 
V.  Am.  Steam  Gauge  &  Valve  Mfg.  Co.,  202 
Mass.  177,  and  cases  dted  at  181,  88  N.  B. 
924. 

[S]  &  It  was  open  for  the  court  to  find 
that  the  contract  was  not  annulled  by  mutual 
consent  The  vote  of  cancellation  by  the 
board  of  directors  of  the  plaintiff  was  not 
decisive,  and  may  have  been  found  in  the 
light  of  all'  the  testimony  and  the  attendant 
circnmstances  to  have  been  conditional  upon 
the  execution  of  a  new  one  in  substitution,  a 
condition  which  was  never  fulfilled. 

in  4.  The  mutilation  of  a  copy  of  the  con- 
tract by  the  plaintiff  was  only  one  factor, 
not  necessarily  conclusive  by  itself,  and  to  be 
considered  with  all  the  others  in  ascertain- 
ing the  intent  with  which  the  act  was  done. 
Atty.  Qoi.  V.  Supreme  Council  Am.  Legion 
of  Honor,  206  Mass.  183,  92  N.  B.  147.  The 
general  finding  for  the  plaintiff  involved  the 
conclusions  as  matter  of  fact  that  the  con- 
tract of  March  7,  1900,  as  modified  was  bind- 
ing upon  the  parties  and  had  not  been  an- 
nulled or  cancelled.  In  this  no  error  ap> 
pears. , 

[S]  S.  There  were  no  circumstances  which 
required  a  finding  of  such  Inability  on  th» 
part  of  the  plaintiff  to  carry  on  ita  busineMj 
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or  intention  on  Its  part  to  sell  out  as  to  Justi- 
fy tbe  defendant  in  abandoning  its  contract. 
The  action  of  the  plaintiff  at  most  amonuted 
to  a  determination  to  ascertain  at  wbat  price 
its  business  could  be  sold  for.  It  did  not 
fairly  warrant  the  Inference  of  inability  to 
go  on  with  the  contract  National  Contract- 
ing Co.  V.  Vulcanite  Portland  Cement  Co., 
192  Mass.  247,  and  cases  cited  at  page  256, 
78  N.  B.  414. 

[6]  6.  The  plaintiff  Is  a  manufacturer  of 
textile  machinery  in  England.  William 
Firth,  for  some  years  prior  to  1900,  had  the 
exclusive  sale  of  plaintifTs  machinery  in 
America,  and  early  in  1900  organized  in  the 
United  States  a  corporation,  of  which  he  was 
the  principal  stockholder,  president  and  man- 
ager, to  take  over  his  business.  Under  date 
of  March  7,  1900,  a  written  contract  was 
made  between  the  plaintiff  and  the  defend- 
ant, by  which  the  plaintiff  gave  the  defend- 
ant "the  sole  right  to  sell  their  machinery 
In  the  United  States  of  America  and  the  Do- 
minion of  Canada,"  and  the  defendant  under- 
took "to  sell  efficiently  and  to  appoint  repre- 
sentatives to  travel  regularly  In  those  coun- 
tries, visiting  the  existing  mills  and  the  dis- 
tricts In  which  mills  may  be  erected  for  the 
purpose  of  procuring  orders  for  all  the  vari- 
ous machines  made  by"  the  plaintiff.  The 
defendant  further  agreed  not  to  engage  In 
the  sale  of  other  similar  machinery  in  the 
designated  territory  during  the  term  of  the 
contract,  and  the  plaintiff  agreed  to  do  all 
Its  business  In  the  same  territory  through 
the  agency  of  the  defendant.  All  the  ma- 
chinery was  to  be  invoiced  to  the  defend- 
ant as  delivered,  and  was  to  be  paid  for  by 
the  defendant  within  a  specified  time,  the  de- 
fendant to  conduct  the  business  In  Its  own 
name.  The  contract  was  to  continue  In  force 
for  five  years,  unless  terminated  sooner  by 
the  plaintiff  on  six  mouths'  notice  "in  the 
event  of  It  being  found  that  tUe  William 
Pirth  Company  cannot  work  the  business  as 
efficiently  as  It  has  been  worked  by  William 
Firth."  The  contract  was  terminated  by  the 
defendant  without  justification  in  October, 
1900.  The  case  was  tried  before^  a  judge  of 
the  superior  court  without  a  jury,  and  a 
finding  was  made  In  favor  of  the  plaintiff  ap- 
parently based  on  the  ruling  that  the  plain- 
tiff was  entitled  to  recover  the  loss  of  prof- 
its on  sales  of  machinery  occasioned  by  the 
act  of  defendant  We  draw  this  Inference 
from  the  refusal  of  the  court  to  grant  re- 
quests 16,  17,  18  and  19  of  the  defendant 
which  cover  this  ground.  The  correctness  of 
this  ruling  Is  challenged. 

The  fundamental  principle  of  law  upon 
which  damages  for  breach  of  contract  are 
assessed  la  that  the  injured  party  shall  be 
placed  In  the  same  position  he  would  have 
been  in.  If  the  contract  had  been  performed, 
so  far  as  loss  can  be  ascertained  to  have  fol- 
lowed as  a  natural  consequence  and  to  have 
been  within  the  contemplation  of  reasonable 
men  as  a  probable  result  of  the  breach,  and 


so  far  as  compensation  therefor  In  money 
can  be  computed  by  rational  methods  upon  « 
firm  basis  of  facts.  Leavltt  v.  FIberloid  Co., 
196  Mass.  440-446,  82  N.  E.  682.  15  I/.  R.  A. 
(N.  S.)  855;  Werthelm  v.  Chlcontlne  Pulp 
Co.,  [1911]  A.  O.  307.  When  a  claim  for  pro- 
spective profits  is  brought  to  the  test  of  this 
princilple,  recovery  can  be  had  where  loss  of 
profits  Is  the  proximate  result  of  the  breach, 
and  Is  such  as  In  the  common  course  of. 
events  might  have  been  expected,  at  the  time 
the  contract  was  made,  to  ensue  from  a 
breach,  and  where  It  can  be  determined  as  a 
practical  matter  with  a  fair  degree  of  cer- 
tainty what  the  profits  would  have  been. 
But  profits  cannot  be  recovered,  when  the 
contract  Interpreted  In  the  light  of  all  it* 
surroundings  does  not  appear  to  have  beeit 
made  In  contemplation  of  such  damages,  or 
when  they  are  remote,  or  so  uncertain,  con- 
tingent, or  speculative  as  not  to  be  suscep- 
tible of  trustworthy  proof.  They  must  be 
capable  of  ascertainment  by  reference  to 
some  definite  standard,  either  of  market  val- 
ue, established  experience  or  direct  inference 
from  known  circumstances.  Gngnon  v.  Sper- 
ry  &  Hutchinson  Co.,  206  Mass.  547,  and 
cases  cited  at  page  565,  92  N.  El  761;  Dennis 
V.  Maxfleld,  10  Allen,  138.  This  Is  simply  a 
concrete  application  of  the  wider  principle, 
which  is  frequently  adverted  to  and  which 
pervades  the  determination  of  all  legal  rights, 
to  the  effect  that  the  complaining  party  must 
establish  his  claim  upon  a  solid  foundation 
In  fact,  and  cannot  recover 'when  any  essen- 
tial element  is  left  to  conjecture,  surmise  or 
hypothesis.  The  difficulty  Is  not  so  much  in 
the  statement  of  the  general  principle  as  in 
applying  It  A  comparatively  insignificant 
incident  may  be  In  such  combin'atlon  with 
others  as  to  lead  to  a  conclusion  In  one  de- 
cision apparently  at  variance  with  that 
reached  In  others.  Bach  case  must  be  de- 
cided on  its  own  facts  under  this  necessarily 
somewhat  broad  and  comprehensive  proposi- 
tion. 

This  contract  had  a  double  aspect.  In  one 
essential  respect  it  created  the  relation  of 
principal  and  agent  and  in  another  view  It 
contemplated  as  between  the  parties  pur- 
chases and  sales.  Liooking  at  the  latter  first, 
it  appears  that  while  the  plaintiff  was  to  sell 
Its  machinery  In  the  United  States  and  Can- 
ada only  through  the  def«idant,  the  defend- 
ant wks  the  buyer  and  was  to  make  Its  prof- 
its by  gains  in  resales,  and  was  not  to  be 
paid  by  commissions.  There  was  no  agree- 
ment for  any  specific  amount  of  sales.  No 
maximum  or  minimum  of  aggregate  annual 
transactions  was  stipulated.  There  was  no 
obligation  on  the  plaintiff  to  manufacture  or 
on  the  defendant  to  take  any  definite  number 
of  designated  machines.  No  prices  were  fix- 
ed. Whether  there  should  be  any  sales  de- 
pended upon  a  meeting  of  minds  between 
the  parties  as  to  each  article.  E2BCh  sale 
would  depend  In  the  ordinary  course  of  busi- 
ness upon  the  cost  to  the  plaintifl  of  mann- 
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facturlng,  the  profit  detoanded  by  It,  the 
price  which  could  be  obtained  In  the  Amer- 
ican market,  and  the  margin  which  the  de- 
fendant might  need  to  meet  Its  expenses  and 
a  fair  return  upon  capital  Invested  and  rea- 
sonable profit  No  measure  of  remunerative 
profit  for  the  plaintiff  was  settled,  either  by 
the  contract  or  by  the  custom  of  the  trade. 
It  appeared  that  sometimes  It  had  sold  ma- 
chinery to  the  defendant  at  a  loss.  There 
was  evidence  that  the  selling  price  of  the 
plaintiff  and  Its  actual  cost  of  manufacture 
bore  no  settled  ratio  to  each  other.  The  ex- 
penses of  the  defendant  and  Its  fair  profit 
contained  Inherently  uncertain  elements  rest- 
ing In  large  part  upon  the  volumes  of  busi- 
ness done.  The  contract  was  silent  as  to  any 
gauge  of  this,  either  by  analogy  to  commis- 
sions, percentages  or  otherwise.  All  these 
considerations,  difficult  if  not  Impossible  of 
proof,  would  enter  into  the  minds  of  the  par- 
ties in  making  each  sale.  The  reported  evi- 
dence shows  plainly  that  there  was  great 
fluctuation  in  the  demand  by  American  cot- 
ton manufacturers  for  English-made  machin- 
ery. This  depended  in  material  degree  upon 
the  mechanical  ingenuity  and  business  sagaci- 
ty of  competing  American  machine  makers, 
and  upon  the  prosperity  of  American  cotton 
manufacturers.  The  conditions  of  both  these 
branches  of  industry  were  subject  to  periods 
of  depression  and  activity,  as  to  which  during 
the  time  covered  by  this  contract  there  was 
much  conflicting  testimony.  The  variation  in 
the  annual  sales  by  the  plaintiff  to  the  prede- 
cessor of  the  defendant  in  handling  Its  Amer- 
ican trade  during  the  five  years  before  1900 
had  been  from  £16,000  to  £140,000.  The  num- 
ber of  sales  which  the  defendant  would  have 
been  able  to  make  to  its  customers  was 
problematical.  It  could  have  made  none, 
luiless  the  prices  fixed  by  the  plaintiff  upon 
its  imchlnes  from  time  to  time  had  been 
such  as  to  enable  it  to  attract  American 
buyers.  The  defendant,  although  taking  over 
at  its  incorporation  tbe  business  conducted 
formerly  by  William  Plrth,  had  as  a  corpo- 
ration no  record  of  commercial  achievement. 
Although  Mr.  Firth  was  the  chief  stockhold- 
er in  the  defendant,  he  was  under  no  obliga- 
tion to  continue  In  its  service,  and  might 
have  sold  his  Interest  in  it  or  left  its  employ 
at  any  time.  The  contract  gave  to  the  plain- 
tiff no  assurance  that  his  ability  would  be 
retained  in  the  business.  It  Is  conceivable 
that  the  contract  might  have  been  faithfully 
performed  on  both  sides,  and  yet  no  Impor- 
tant sales  have  been  made.  This  might  have 
arisen  from  a  variety  of  circumstances  liable 
to  occur  in  ordinary  trade.  The  plaintiff 
rests  its  claim  for  loss  of  prospective  profits 
on  two  classes  of  evidence — first,  upon  that 
showing  the  difference  between  Its  total  sales 
in  America  for  the  five  years  next  prior  to 
the  execution  of  the  contract  and  its  sales 
in  America  during  the  term  of  the  contract, 
and  computing  upon  this  difference  the  prof- 
it which  it  claims  it  would  have  made;  and, 


second,  upon  testimony  to  the  effect  that  im- 
mediately after  the  defendant's  breach  of 
contract  its  sales  In  America  fell  off  greatly, 
as  compared  with  those  of  the  preceding  sev- 
en months,  until  Its  new  American  agency 
was  established.  As  to  breaches  of  some 
contracts  different  in  character  from  the  one 
at  bar  and  more  explicit  in  their  obligations, 
evidence  of  this  nature  might  be  important  or 
even  conclusive.  Loughery  v.  Huxford,  206 
Mass.  324,  92  N.  B.  328.  But  the  vagueness 
of  this  contract  and  the  absence  from  It  of 
elements  vital  to  any  binding  or  enforclble 
contract  of  sale  have  been  pointed  out.  It 
must  be  construed  as  made  ahd  not  recon- 
structed to  meet  an  apparently  unforeseen 
emergency.  Perhaps  no  one  of  these  factors 
by  itself  would  be  decisive.  But  taking 
them  as  a  whole,  we  are  of  opinion  that  the 
terms  of  this  contract  show  that  loss  of  prof- 
Its  was  not  contemplated  as  a  measure  of 
damages  for  a  breach,  and  these,  together 
with  all  the  circumstances,  both  before  and 
since  Its  execution  and  breach,  furnish  a  ba- 
sis too  insubstantial  for  the  ascertainment  of 
profits  lost  by  the  plaintiff.  Moreover  the 
Interpretation  we  have  adopted  seems  con- 
sonant with  what  may  have  been  the  Inten- 
tion of  the  parties.  A  new  mechanical  de- 
vice may  render  obsolete  machinery  previous- 
ly in  wide  use.  A  change  In  tbe  tariff  policy 
of  governments  may  seriously  affect  the 
course  of  international  commerce.  These 
and  oth«'  contingencies  may  have  Induced  a 
contract  of  such  elastic  and  Indefinite  terms 
as  to  leave  each  party  somewhat  free  to  act 
In  view  of  altered  conditions  as  they  might 
arise,  without  being  bound  to  hard  and  un- 
yielding provisions.  Noble  v.  Hand,  163 
Mass.  289,  39  N.  E.  1020 ;  Todd  v.  Keene,  167 
Mass.  157,  45  N.  B.  81;  United  Press  v.  N. 
Y.  Press  Co.,  164  N.  T.  406,  58  N.  E.  527, 
53  r*  H.  A.  288;  Howard  v.  Still  well  & 
Brelce  Mfg.  Co.,  139  U.  S.  199,  11  Sup.  Ct 
500,  35  L.  Ed.  147;  Bcktngton  &  Soldiers' 
Home  Railway  Co.  v.  McDevltt,  199  U.  S. 
103,  24  Sup.  Ct.  36,  48  L.  Ed.  112;  Cincin- 
nati Gas  Co.  v.  Western  Siemens  Co.,  162 
U.  S.  200,  14  Sup.  Ct  523,  38  L.  Ed.  411; 
Troy  Laundry  Machinery  Co.  v.  Dolph,  138 
n.  S.  617,  11  Sup.  Ct  412,  34  Ia  Ed.  1083; 
Bapwell  V.  Bass  (1910)  2  K.  B.  486;  Ex  parte 
McClure,  L.  R.  5  Ch.  App.  737;  McCornlck 
V.  W.  S.  Mining  Co.  (a  a  A.)  185  Fed.  748; 
Connersville  Wagon  Co.  ▼.  McFarlan  Car- 
riage Co.,  166  Ind.  123,  76  N,  E.  294,  3  1*  E. 
A.  (N.  S.)  709. 

The  case  at  bar  is  distinguishable  trom 
Speirs  V.  nni<m  Drop  Forge  Co.,  180  Mass. 
87,  61  N.  E.  825.  In  that  case  the  contract 
was  to  keep  an  entire  factory  employed. 
Many  of  the  prices  for  the  staple  articles  to 
be  manufactured  were  determined.  In  the 
value  of  the  manufacturing  plant  and  the 
prices  fixed  were  facts  sufllclent  in  the  opin- 
ion of  a  majority  of  the  court  to  support 
that  action.  But  these  elements  are  wanting 
in  tbe  plaintiff's  proof. 
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[7]  There  is  gromid  for  tbe  assesBment  of 
fnibstantlal  damages,  however,  In  the  ageocy 
aspect  of  the  contract  According  to  Its 
terms  the  plaintiff  was  to  have  the  active 
and  Intelligent  service  of  the  defendant,  with 
a  sufficient  corps  of  salesmen,  in  pushing  the 
sale  of  Its  products  In  the  United  States  and 
Ckinada.  That  contract  was  broken  by  tbe 
defendant,  whereby  the  plaintiff  was  depriv- 
ed of  that  which  it  was  entitled  to  receive. 
Thereupon  It  took  tbe  course,  which  it  had 
a  right  to  take  in  such  event,  of  establish- 
ing another  agency  in  the  United  States  and 
conducting  its  business  through  this  substi- 
tuted channel.'  Its  reasonable  expense  incur- 
red in  repairing  the  loss  cast  upon  it  by  the 
wrongful  act  of  tbe  defendant,  and  in  re- 
gaining the  position  acquired  by  It  under 
Its  contract  with  the  defendant  is  a  legiti- 
mate element  of  damage  and  may  be  recov- 
ered. It  Is  tbe  direct  result  of  the  defend- 
ant's breach  of  the  contract,  and  no  doubt 
Is  capable  of  approximately  accurate  proof. 
It  was  or  should  have  been  In  tbe  contem- 
plation of  the  parties  as  a  consequence  of 
the  breach.  C  W.  Hunt  Co.  v.  Boston  Ele- 
vated Railway  Co.,  199  Mass.  220,  85  N.  E. 
446;  Hanson  8c  Parker,  Ltd.,  v.  Wittenberg, 
205  Mass.  319,  91  N.  B.  883;  Erie  County 
Natural  Gas  ft  Fuel  Co.  v.  Carroll,  [1911] 
A.  G.  105,  117.  The  other  exceptions  become 
Immaterial  in  view  of  the  grounds  apon 
which  this  decision  rests. 

It  follows  that  these  exceptions  must  be 
sustained,  but  only  In  respect  to  the  assess- 
ment of  damages.  Hence  tbe  new  trial  must 
be  confined  to  that  issue. 

So  ordered. 


(»0  Han.  1) 

JOHNSON  T.  CARR. 

(Supreme   Judicial   Court  of  Massachusetts. 
Norfolk.    Sept  6,  1911.) 

1,  Dismissal  and  Nonsuit  (8  57*)— Defects 

AS  TO    PBOCESS — NON&ESIOENT   DEFENDANT — 

Recobd. 

The  writ  of  attachment  having  described 
defendant  as  of  a  place  in  the  county  from 
which  the  writ  issued,  neither  the  officer's  re- 
turn, which,  after  reciting  that  be  attached  de- 
fendant's real  estate  in  said  coanty,  stated  that 
he  made  dilli^nt  search  for  defendant,  "and  for 
his  last  and  usual  place  of  abode,  tenant,  a^ent, 
and  attorney,  but  have  been  unable  to  find 
either  within  my  precinct,  and  coald  make  no 
further  service  of  this  wnt  on  him,"  which  is 
not  a  return  that  the  defendant  has  no  last  and 
usual  place  of  abode  within  the  precinct,  but 
only  that  no  such  abode  is  known  to  the  officer, 
nor  the  recital,  in  the  order  of  notice  of  the 
court  for  further  service  on  defendant,  that 
"the  defendant  was  not  an  inhabitant  of  this 
commonwealth,"  apparently  based  entirely  on 
the  suggestion  of  plaintiff  and  the  officer  s  re- 
turn, shows  as  matter  of  law  that  at  the  time 
of  the  attachment  defendant  was  a  nonresident 
■a  distinguished  from  an  absent  defendant,  so 
as  to  require  dismissal  of  the  action,  under 
Rev.  Laws,  e.  170,  i  6;  no  personal  service 
having  been  had  on  defendant,  and  no  notice 


having  been  given  hlln  within  a  year  of  the  en- 
try of  the  action. 

[Ed.  Note. — For  other  eases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  H  129-133 ;  Dec.  IMg. 
{  57.»] 

2.  IhsMissAi,  AND  Nonsuit  Q  73*) — Mattebs 
Considered  on  Motton. 

Only  the  record  before  the  court  is  to  be 
considered  on  a  motion  to  dismiss  the  action. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  U  167,  168 ;   Dec.  Dig, 

3.  Abatement  and  Revivai.  (J  40*)— Defects 
IN  Pbocess— Plea  in  Abatement. 

The  defense  that  before  commencement  at 
the  action  by  attachment  of  real  estate,  with- 
out personal  service  on  defendant,  or  notice  to 
him  within  a  year  of  entry  of  the  action,  he 
had  become  a  nonresident,  should  be  pleaded 
in  abatement  and  not  in  bar;  it  following  from 
such  facts,  not  that  plaintifF  has  no  cause  of 
action,  hut  merely  that  the  writ  should  be 
abated. 

[Ed.  Note. — For  other  cases,  see  Abatement 
and  Revival,  Dec.  Dig.  I  40.*] 

4.  Dismissal  and  Nonsuit  (J  80*)— Bab  to 
Plea  of  Abatement— Decision  on  Motioit 
TO  Dismiss. 

The  overruling  of  a  motion  to  dismiss  the 
action,  on  the  ground  that  defendant  was  a 
nonresident  when  the  action  was  commenced 
by  attachment  of  real  estate,  witibont  any  per- 
sonal service  on  him,  or  notice  to  him  within  a 
year  of  entrv  of  the  action,  being  a  decision 
only  on  the  facts  appearing  of  record,  is  not  a 
bar  to  a  plea  of  abatement  on  the  same  ground, 
on  which  plea  the  facts  can  be  shown. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Dec  Dig.  t  80.*] 

5.  Appbai.  and  EIbbob  (f  1071*)— Harmless 
Bbbob. 

Adoption  of  requests  for  rulings  assuming 
facts  was  harmless,  the  court  having  found  such 
facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,   Dec.   Dig.   f   1071.*] 

Exceptions  from  Superior  Court,  Norfolk 
Coimty;   Iioranus  E.  Hitchcock,  Judge. 

Action  by  Benjamin  Johnson  against  B. 
Frederick  Carr.  Motion  to  dismiss  was  over- 
ruled, and  the  court  found  for  plaintiff.  De- 
fendant brings  exceptions.  Excei>tlon8  over- 
ruled. 

At  the  trial  the  plaintiff  made  the  follow- 
ing requests  for  rulings: 

"(1)  The  defendant  left  this  commonwealth 
after  the  cause  of  action  accrued,  to  wit,  on 
or  about  tbe  10th  day  of  August,  A.  D.  1808, 
and  has  never  returned. 

"(2)  Since  on  or  about  tbe  10th  day  of  Aa- 
gust,  A.  D.  1898,  the  defendant  Carr  has  ire- 
Bided  out  of  the  commonwealth'  within  the 
meaning  of  R.  L.  c.  202,  f  9. 

"(3)  As  tbe  defendant  Carr  resided  out  of 
the  commonwealth  after  this  cause  of  action 
accrued,  the  time  of  such  residence  out  of 
the  commonwealth  must  be  excluded  in  de- 
termining the  time  limited  for  the  commence- 
ment of  this  action,  and  therefore  tlUs  ac- 
tion was  seasonably  commenced." 

Tbe  trial  Judge  found  the  first  ruling  as  • 
fact,  and  adopted  the  second  and  third. 


•Wlar  othar  oases  see  same  topic  and  Mctloa  NDMBSa  ta  Dm.  Dig.  ft  Am.  Dig.  Key  No.  SeriM  *  Bap'r  latazM 
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The  defendant  m&de  tbe  foUowing  requests 
for  rulings: 

"(1)  That  on  the  record,  as  matter  of  la^r, 
the  defendant  Is  not  In  court,  no  proper  serv- 
ice ever  having  been  made  upon  him,  as  pro- 
vided by  chapter  170  of  the  Revised  Laws, 
and  this  action  cannot  be  maintained. 

"(2)  That  on  the  record,  as  matter  of  law, 
no  personal  service  ever  having  been  made 
upon  the  defendant  and  no  service  by  pub- 
lication having  been  made  upon  him  as  or- 
dered by  the  district  court  of  Bast  Norfolk, 
this  action  cannot  be  maintained. 

"(8)  That  on  the  record,  as  matter  of  law, 
no  personal  service,  or  service  by  publication 
as  ordered  by  the  district  court  of  East  Nor- 
folk, having  been  had  on  the  defend^uit,  and 
more  than  two  years  after  the  date  of  the 
writ  a  receiver  having  been  appointed  for 
the  defendant  under  chaptn*  144  of  the  Re- 
vised Laws  as  amended  by  the  Acts  of  1903, 
c.  241,  the  plalntUTs  claim  cannot  be  adju- 
dicated in  this  court  Revised  Laws,  c.  144. 
8  8;  Const  U.  ^.  Amend.  14. 

"(4)  That  the  judge  of  the  superior  court, 
on  tbe  hearing  October  27,  1909,  on  the  de- 
fendant's motion  to  dismiss,  having  found 
that  the  defendant  was  not  a  nonresident, 
the  statute  of  limitations  runs  against  the 
plaintiff's  claim,  and  this  action  cannot  be 
'maintained. 

"(5)  That,  the  burden  of  proof  being  upon 
the  plaintitr  to  show  both  a  cause  of  action 
and  the  suing  out  of  process  within  the  pe- 
riod of  limitation,  the  plaintiff  cannot  main- 
tain his  action  unless  he  shows  such  an  ab- 
sence of  tbe  defendant  from  the  state  as  to 
work  a  change  of  domicile.  Blocum  v.  Riley, 
145  Mass.  370,  14  N.  B.  174;  Collester  v. 
Halley,  6  Gray,  617;  Pond  t.  Olbson,  6  Al- 
len, 19,  81  Am.  De&  724. 

"(6)  If  the  plaintiff  sbaU  show  such  an  ab- 
sence of  the  defendant  from  the  state  as  to 
work  a  change  of  domicile,  then  the  action 
cannot  be  maintained  under  chapter  170,  {  S. 

"(7)  If  the  plaintiff  shall  faU  to  show  such 
an  absence  of  the  defaidant  from  the  state 
as  to  work  a  change  of  domicile,  then  the 
statute  of  limitations  is  a  bar,  and  the  ac- 
tion cannot  be  maintained." 

The  trial  judge  adopted  the  fifth  and  sev- 
enth and  rtdiused  to  give  the  first,  second, 
third,  fourth  and  sixth  of  the  defendant's  re- 
quests for  rulings,  and  found  for  the  plain- 
tiff. 

Geo.  W.  Abele,  for  plaintiff.  Samuel  W. 
Mendum,  tor  defendant 

HAMMOND,  J.  1.  As  to  the  motion  to 
dismiss:  At  the  hearing  on  this  motion  the 
only  evidence  was  the  record.  The  court  re- 
fused to  grant  certain  rulings  requested  by 
the  defendant  and  overruled  the  motion. 
This  part  of  the  case  is  before  us  upon  the 
defendant's  exertions  to  this  refusal  and 
on  his  appeal  from  the  order  overruling  the 
motion. 


[1]  The  exceptions  raise  the  question  wiieth- 
er  upon  the  record  it  appears  that  at  the 
time  of  the  attachment  the  defendant  was  a 
nmiresldent  as  distinguished  from  an  absent 
defendant  If  he  was  a  nonresident  then,  In- 
asmuch as  no  personal  service  was  made  up- 
on him  and  no  notice  whatever  was  given 
to  him  within  one  year  of  tbe  entry  of  the 
action,  the  action  should  have  been  dismiss- 
ed. R.  L.  c.  170,  {  S.  If,  however,  the  de- 
fendant was  merely  an  absent  defendant  as 
distinguished  from  a  nonresident  then  wheth- 
er the  action  should  be  dismissed  was  witb- 
In  the  discretion  of  the  court  R.  L.  c.  170, 
J6. 

In  the  writ  which  issued  from  tbe  district 
court  of  Bast  Norfolk,  the  plaintiff  was  de- 
scribed as  of  "Quincy  in  said  county  of  Nor- 
folk," and  the  defendant  as  "of  said  Quincy." 
The  ofScer's  return  states  that  be  attached 
all  the  right,  title  and  interest  of  the  defend- 
ant in  and  to  real  estate  In  tbe  county  afore- 
said, and  further  that  he  made  diligent 
search  for  the  defendant  "and  for  his  last 
and  usual  place  of  abode,  tenant  agent  and 
attorney,  but  have  been  unable  to  find  either 
within  my  precinct  and  could  make  no  fur- 
ther service  of  this  writ  upMi  him."  This 
falls  far  short  of  saying  that  the  defendant 
was  a  nonresident  or  of  conclusively  show- 
ing that  he  was.  It  Is  the  ordinary  return 
of  an  officer  that  he  cannot  find  tbe  defend- 
ant or  bis  last  and  usual  place  of  abode,  or 
any  tenant  or  agent  of  bis.  It  Is  not  a  re- 
turn that  tbe  defendant  has  no  last  and  usu- 
al place  of  abode  within  the  precinct  of  the 
officer,  but  only  that  no  such  abode  is  known 
to  the  officer.  Beyond  this  his  return  cannot 
go.    Tllden  V.  Johnson,  6  Gush.  364. 

[2]  We  are  in  doubt  whether  the  statement 
In  the  bill  of  exceptions  that  "the  only  evi- 
dence before  the  court  was  the  record"  means 
that  tbe  evidence  was  confined  to  pie  record' 
of  the  case  Itself,  or  whether  it  included  al- 
so the  evidence  of  the  proceedings  of  the  pro- 
bate court  appointing  a  receiver.  The  par- 
ties having  argued  the  case  upon  the  latter 
theory,  however,  we  shall  consider  the  case 
in  the  same  way,  although  It  is  to  be  noted 
that  on  a  motion  to  dismiss  only  the  record 
before  the  court  Is  considered.  Without  re- 
citing in  detail  the  allegations  of  the  peti- 
tion for  a  receiver  and  the  language  of  the 
order  appointing  him,  it  Is  sufficient  to  say 
that  they  are  all  perfectly  consistent  with 
the  view  that  tbe  absentee  was  still  a  resi- 
dent of  this  commonwealth.  Nor  can  the  re- 
cital In  the  order  of  notice  of  the  district 
court  for  further  service  that  "the  defend-- 
ant  was  not  an  inhabitant  of  this  common- 
wealth" be  conclusive.  It  seems  to  be  based 
entirely  upon  the  suggestion  of  the  plain- 
tiff and  an  Inspection  of  the  officer's  return, 
which  of  themselves  are  not  sufficient  to  re- 
quire such  a  finding. 

Upon  a  careful  Inspection  of  the  whole  rec- 
ord the  refusal  to  rule  as  matter  of  law  that 
tbe  defendant  watt  a  ncmresldent  at  the  time 
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of  the  attachmoit  was  correct  and  the  ml- 
Ings  requested  which  were  based  upon  the 
theory  that  he  was  a  nonresident  were  prop- 
erly refused.  On  this  part  of  the  case  the 
exceptions  are  overruled  and  the  order  of 
the  court  upon  the  motion  to  dismiss  is  af- 
firmed. 

2.  As  to  the  exceptions  taken  during  the 
trial  <«  the  merits:  These  exceptions  arise 
upon  the  refusal  of  the  court  to  give  certain 
rulings  and  upon  certain  rulings  actually 
given.  The  case  was  tried  before  the  court 
sitting  without  a  Jury,  One  ground  of  de- 
fense appears  to  have  been  the  statute  of 
limitations.  By  reference  to  the  first  bill 
of  exceptions  "which  may  be  referred  to  for 
a  fuller  statement  of  the  case,"  It  appears 
that  the  causes  of  action  set  forth  in  the 
two-  4!ounts  of  action  accrued,  the  first  in 
February,  1895,  and  the  second  In  May,  1895. 
The  writ  was  dated  March  28,  1903,  more 
than  six  years  after  the  respective  causes 
of  action  had  accrued.  Under  these  circum- 
stances the  court  ruled  in  substance  that  as 
to  each  count  the  burden  of  proof  was  upon 
the  plaintiff  to  prove  the  cause  of  action,  aod 
that  the  writ  Issued  Within  the  "period  of 
limitation,"  and  that  if  he  failed  to  show 
such  an  absence  of  the  defendant  from  the 
commonwealth  as  worked  a  change  of  domi- 
cile, then  the  statute  of  limitations  would  be 
a  bar  and  the  action  could  not  be  maintained. 
He  further  found  as  a  fact  that  the  defend- 
ant left  this  commonwealth  on  or  about  Au- 
gust 10,  1898,  and  never  has  returned.  Hav- 
ing BO  ruled  and  found  the  court  found  for 
the  plaintiff.  The  finding  necessarily  Implies 
that  the  time  during  which  the  defendant 
was  actually  domiciled  out  of  the  common- 
wealth Is  the  only  time  which  did  not  run 
against  the  plaintiff,  or  in  other  words,  de- 
ducting from  the  time  between  the  accruing 
of  the  r^pectlve  causes  of  action  and  the 
date  of  the  writ,  the  time  during  which  the 
defendant  was  domiciled  out  of  the  common- 
wealth, there  must  have  been  less  than  six 
years.  The  record  does  not  state  that  all  the 
evldoice  is  therein  reported,  and  heoce  we 


cannot  know  whether  It  warranted  racb  a 
finding.  We  do  not  understand,  howerer, 
that  the  defoidant  contends  the  finding  waf 
not  warranted. 

(S,  4]  The  d^endant's  complaint  is  that 
If  his  domicile  was  changed  as  found  by  the 
court,  then  the  court  should  have  given  his 
sixth  request,  which  was  as  follows:  "If  the 
plaintiff  shall  show  such  an  absence  of  the 
defendant  from  the  state  as  to  work  a  change 
of  domicile,  then  the  action  cannot  be  main- 
tained under  [B.  I..]  C  170,  f  5."  But  the 
answer  is  that  no  such  question  was  before 
the  court  The  defendant  bad  attempted  to 
raise  that  question  on  his  motion  to  dismiss, 
which  being  decided  only  upon  the  facts  ap- 
pearing, of  record,  was  disallowed.  Even  If 
the  domicile  had  been  changed,  it  does  not 
follow  that  the  plaintiff  has  no  cause  of  ac- 
tion but  simply  that  the  present  writ  should 
be  abated.  This  defense  should  be  pleaded 
in  abatement  and  not  In  bar.  But  it  was 
not  pleaded  in  abatement  The  case  there- 
fore had  gone  beyond  the  stage  whM-e  the 
question  was  material.  Nor  was  the  finding 
made  upon  the  motion  to  dismiss  conclusive. 
It  was  a  decision  made  on  the  facts  appear- 
ing of  record,  and  was  not  conclusive  upon 
the  parties  as  to  the  actual  facts.  Notwith- 
standing the  motion  to  dismiss  was  over- 
ruled, a  plea  in  abatement  could  have  been 
filed  and  the  facts  shown.  The  first,  second, 
third,  fourth  and  sixth  requests  were  prop- 
erly refused. 

[S]  UpcHi  the  findings  of  the  judge  under 
the  ^fth  and  sevoith  rulings  adopted  by  him, 
the  second  and  third  rulings  requested  by 
the  platntifl  and  adopted  by  the  judge  conld 
not  have  prejudiced  the  defendant. 

The  result  is  that  both  bills  of  exceptions 
must  be  overruled.  But  as  there  seems  to 
have  been  no  service  upon  the  defendant  we 
do  not  mean  to  intimate  whether  the  judg- 
ment should  be  general,  or  whether  it  should 
be  special,  affecting  only  the  property  at- 
tached. That  question  may  arise  at  a  later 
stage  of  the  case. 

Excepti(»is  overmled. 
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HODGBNS  ▼.  SULLIVAN. 

(Supreme   Judicial  Court   ot  Massachnsetts. 

Suffolk.     Sept  6,  1911.) 

1.  CJoBPOBATiows  (f  121*)— SAia  o»  Stock- 
Action— Vabiakoe. 

That  defendant's  contract  to  deliver  to 
plaintiff  a  certain  number  of  stiares  of  stock  of 

a  OMnpany  formed  or  to  be  formed  to  take 
over"  certain  mining  properties  for  breach  of 
which  action  is  brought,  states  "above  companv 
to  be  known  as  the  B.  B.  Mining  Company," 
while  the  name  of  the  company  actually  formed, 
and  which  took  over  the  properties,  and  shares 
in  which  were  demanded,  was  the  "E.  B.  Copper 
Mining  Compttnyi"  is  an  immaterial  variance; 
such  company  being  also  known  as  the  "E.  B. 
Mining  Company,"  and  the  "B.  B.,"  and  but 
one  company  having  been  formed  to  take  over 
the  properties. 

[Ed.  Note.— For  other  cases,  see  Gorporations, 
Dec.  Dig.  S  121.*] 

2.  Evidence  (i  458*)— Pabol  Bvidbnob— Am- 

PIOTJOrrS  OONTKAOT— SUBBOUNDING  ClBOOM- 
BTANCEB. 

The  provision  of  the  contract  for  shares  of 
stock  in  a  company  formed,  or  to  be  formed,  to 
take  over  certain  properties,  "In  case  of  failure 
of  these  properties  being  sold  as  at  present 
agreed,  this  agreement  to  be  null  and  void,"  be- 
ing ambiguons  through  the  words  "as  at  pres- 
ent agreed,"  evidence  of  the  conditions  and  cir- 
cnmstances  under  which  the  contract  was  en- 
tered into,  and  of  the  facts  relating  to  It,  are 
admissible. 

[Ed.  Note.— For  other  cases,  see  IMdence, 
Cent.  Dig.  {  2083 ;  Dec.  Dig.  |  468.*] 

3.  Trial  (f  250*)— Instbuotiono— Immatkbi- 
AL  Matters. 

What  are  plaintiff's  rights  under  an  agree- 
ment, which  be  surrendered  as  consideration  for 
the  contract  sued  on,  in  case  the  contract  sued 
on  is  void,  as  conditioned  under  certain  cir- 
cumstances to  be,  being  immaterial  in  such  ac- 
tion, a  requested  instruction  as  to  what  they 
are  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  Sf  584-686;   Dec.  Dig.  {  250.*] 

4.  COBPOBATIONS    (S    121*)- SAUt    01    STOOK— 

Evidence. 

On  the  issue  as  to  the  meaning  of  the  words 
"as  at  present  agreed,"  in  a  contract  of  de- 
fendant to  deliver  to  plaintiff  shares  of  the  stock 
in  a  company  formed  or  to  be  formed  to  take 
over  certain  mining  properties,  providing  that, 
"in  case  of  failnre  of  these  properties  being 
•old  as  at  present  agreed,  this  agreement  to  be 
null  and  void,"  whether  they  referred  to  nego- 
tiations then  pending  between  defendant  and  H. 
Jk  Co.,  brokers,  to  get  financial  backing  for  a 
company  to  take  over  the  properties,  or  whether 
they  referred  to  the  general  agreement  and  un- 
derstanding between  plaintiff  and  defendant 
whereby,  options  on  the  properties  having  been 
Stained  by  plaintiff  for  defendant  and  another, 
the  properties  were  to  be  disposed  of  to  whom- 
soever might  be  induced  to  purcliase  them,  nei- 
ther evidence  that  re8i>onslble  parties  were 
ready  to  furnish  the  money  if  the  report  of  H. 
&  Co.'s  expert  was  satisfactory,  nor  evidence 
that  after  the  falling  through  of  the  negotia- 
tions with  H.  &  Co.  there  were  additional  ex- 
penses before  backing  was  secured,  is  material. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  121.*] 

Exceptions  from  Superior  Court,  Suffolk 
County;  Lloyd  B.  Wblte,  Judge. 

Action  by  Thomas  M.  Hodgens  against 
Frank  M.  Snlllvan.    Verdict  for  plaintiff,  and 


defendant    brings    exceptions.      Exceptions 
overruled. 

Stebblns,  Storer  &  Burbank,  for  plalntifr. 
Chas.  B.  HelUer  and  Wm.  P.  Bvarta,  for  de- 
fendant 

MORTON,  J.  This  Is  an  action  to  recover 
damages  for  a  breach  of  the  following  con- 
traiet: 

"December  6,  1905. 

"For  and  in  consideration  of  the  surrender 
of  a  certain  agreement  dated  October  13, 
1005,  signed  by  Pat.  Wall  in  regard  to  tbe 
payment  of  a  commission  of  $20,000  on  the 
sale  of  the  Dutton  Oneida  Group,  1  hereby 
agree  to  deliver  to  T.  M..Hodgen8  two  thou- 
sand shares  of  the  capital  stock  of  a  com- 
pany formed  or  to  be  formed  to  take  over 
said  property,  said  stock  to  be  delivered  as 
soon  as  Issued  and  to  be  fully  paid  up  and 
no  further  payment  will  be  required  thereon 
from  T.  M.  Hodgens,  the  receipt  whereof 
is  hereby  acknowledged  of  the  agreement 
above  described;  above  company  to  be  known 
as  thcr  East  Butte  Mining  Company.  '  In  case 
of  failure  of  these  properties  being  sold  as 
at  present  agreed,  this  agreement  to  be  noli 
and  void, 

"[Signed]    Frank  M.  Sullivan." 

There  was  a  verdict  for  the  plaintiff,  and 
the  case  Is  here  on  exceptions  by  tbe  de- 
fendant to  the  refusal  of  the  court  to  give 
certain  rulings  that  were  asked  for  and  to 
tbe  exclusion  of  certain  evidence. 

There  was  evidence  tending  to  show  that 
the  plaintiff  had  assisted  tbe  defendant  and 
Wall  in  procuring  options  on  certain  mining 
properties  known  as  tbe  "Dutton  Oneida 
group";  that  for  services  tM>  rendered  he  waa 
to  receive  a  commission  of  $20,000  on  the  sale 
of  tbe  properties,  and  that  he  had  a  writ- 
ten agreement  to  tbat  effect  with  Wall;  that 
the  defendant  represented  to  him  that  he  bad 
"considerable  more  money"  to  pay  before  he 
could  put  through  tbe  deal  and  that  he  want- 
ed him  to  take  In  lien  of  the  cash  commis- 
sion 2,000  shares  In  a  company  to  be  knovm 
as  the  Bast  Butte  Mining  Company,  with 
the  privilege  of  subscribing  for  2,000  shares 
more  on  the  payment  of  $5  a  share;  that 
he  was  certain  that  "the  thing  would  go 
through  all  right  and  that  he  would  make 
eventually  perhaps  the  full  amount  of  $20,- 
000";  that  the  plaintiff  consented  and 
thereupon  the  agreement  In  suit  was  signed 
by  tbe  defendant — tbe  last  part,  beginning 
with  the  words  "above  company,"  being  writ- 
ten by  the  defendant  and  the  rest  by  the 
plaintiff.  There  was  also  evidence  tending  to 
show  that  previous  to  the  execution  of  the 
agreement  in  suit  a  corporation  had  been 
organized  under  the  laws  of  Arizona  with 
tbe  name  of  the  East  Butte  Copper  Mining 
Company  by  Sullivan  and  Wall  with  the  as- 
sistance of  one  Bernard  Noon,  a  lawyer  In 


*For  otber  cases  see  eame  topic  and  sactlos  NUMBER  In  Dec.  JDlg.  A  Am.  Dig.  Key  No.  Series  tc  Rep'r  Index* 
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Bntte,  to  which  It  was  proposed  to  transfer 
these  properties,  and  that  after  the  options 
were  secured  and  the  corporation  organized 
Sullivan  went  East  to  get  some  one  to  handle 
the  matter  for  them,  and  had  negotiations 
with  a  firm  of  Boston  broilers,  Hayden,  Stone 
&  €k>^  who  proposed  to  organize  a  corpora- 
tion of  their  own  under  the  laws  of  Maine, 
with  the  name  of  the  East  Bntte  Mining 
Company,  to  be  controlled  by  them.  These  ne- 
gotiations fell  through  and  the  properties  even- 
tually were  conveyed  through  a  deal  made  by 
Sullivan  with  another  firm  of  Boston  brokers, 
Paine,  Webber  &  Co.,  to  the  East  Butte  Cop- 
per Mining  Company,  the  corporation  which 
had  been  organized  as  aforesaid  by  Sullivan 
and  Wall  with  the  assistance  of  Noon,  to 
take  them  over  If  the  necessary  financial 
backing  could  be  obtained.  The  plaintiff 
claimed  that  he  was  entitled  under  the  con- 
tract to  2,000  shares  of  stock  in  the  Ebst 
Butte  Copper  Mining  Company  to  which  the 
properties  were  thus  conveyed,  and  duly  de- 
manded the  same,  but  the  shares  never  were 
delivered  to  him.  No  corporation  ever  was 
formed,  so  far  as  appears,  under  the  name  of 
the  Elast  Bntte  Mining  Company  for  the  pur- 
pose of  taking  over  said  properties.  The 
only  corporation  tfiat  was  organized  for  that 
purpose  was  the  East  Butte  Copper  Mining 
Company  to  which,  as  already  stated,  they 
eventually  were  conveyed. 

[1]  There  was  evidence  tending  to  show 
that  the  negotiations  between  Sullivan  and 
Hayden,  Stone  &  Co.  were  pending  at  the 
time  of  the  execution  of  the  contract  In  suit, 
and  one  contention  of  the  defendant  Is  that 
the  phrase  "as  at  present  agreed,"  in  the 
Concluding  sentence  of  the  contract,  referred 
to  the  negotiations  with  Hayden,  Stone  & 
Co.,  and  that,  Inasumch  as  those  fell  through 
the  contract  became,  as  expressly  provided, 
"null  and  void."  The  other  contention  is 
that  the  shares  to  be  delivered  were  shares 
in  the  company  to  be  known  as  the  East 
Butte  Mining  Company,  and  that  the  shares 
that  were  demanded  and  to  which  the  plain- 
tiff claims  to  have  been  entitled  were  shares 
in  the  East  Butte  Copper  Mining  Company. 
The  defendant  contended  that  this  constitut- 
ed a  fatal  variance  and  asked  the  court  so  to 
role,  which  the  court  declined  to  do  subject 
to  his  exception.  In  regard  to  this  exception 
It  is  to  be  observed  that  there  was  evidence 
tending  to  show  that  the  East  Butte  Copper 
Mining  Company  was  also  known  as  the  East 
Butte  Mining  Company  and  as  the  East 
Butte.  Under  the  circumstances  the  alleged 
variance  might  well  have  been  regarded  by 
the  conrt,  as  appears  to  have  been  done^  as 
immaterial.  The  case  stands  differently 
from  what  it  wonld  have  stood  if  there  had 
been  two  companies,  one  named  the  East 
Butte  Copper  Mining  Company  and  the  other 
the  Bast  Butte  Mining  Company.  There  was 
also  evidence  which,  if  believed,  warranted 
the  Jury  In  finding  that  the  defendant  had 
himself  admitted  in  sulstanoe  and  effect  that 
the  East  Butte  Copper  Mining  Company  was 


the  company  in  whldi  the  plaintiff  was  en- 
titled to  shares  nnder  the  contract.  It  wonld 
have  been  error,  therefore,  for  the  conrt  to 
instruct  the  Jury,  as  varionsly  requested  by 
the  defendant,  that  the  demand  for  ahaies  in 
the  East  Butte  Copper  Mining  Company  oon- 
stitnted  a  fatal  variance,  or  that  the  plaintUf 
was  not  entitled  under  the  contract  to  diares 
in  that  company. 

[2]  in  regard  to  the  other  contention  of 
the  defendant,  the  plaintiff  Claims  that  the 
phrase  tn  question  refored  not  to  the  nego- 
tiations with  Hayden,  Stone  8c  Co.  but  to  the 
general  agreement  and  understanding  be- 
tween the  parties  whereby  options  were  to 
be  procured  and  the  properties  disposed  of 
to  whomsoever  might  be  induced  to  purchase 
them. 

[3]  The  contract  l>elng  ambigaous,  evi- 
dence of  the  conditions  and  circnmstances 
nnder  which  it  was  entered  into  and  of  the 
facts  relating  to  it  were  properly  admitted 
for  the  purpose  of  ascertaining  if  possible 
the  true  meaning  of  the  language  used  by  the 
parties.  Strong  v.  Carver  Cotton  Gin  Co.,  197 
Mass.  63,  5d,  83  N.  E.  328,  14  L.  R.  A.  (N.  &) 
274.  And  it  was  for  the  }ary  to  find  •■  a 
fact  under  suitable  instructlona  from  the 
court  what  the  agreement  referred  to  was. 
This  question  was  submitted  to  the  Jury  nn- 
der instructions  that  were  not  objected  to 
and  in  which  we  discover  no  error.  So  far 
as  the  Instructions  requested  should  have 
been  given,  they  were  included  in  and  cov-' 
ered  by  the  charge.  If  the  contract  became 
"null  and  void"  because  the  properties  were 
not  conveyed  "as  at  present  agreed,"  it  was 
immaterial  what  the  rights,  if  any,  of  the 
plaintiff  were  under  the  contract  between 
him  and  Pat  Wall  which  bad  been  given 
up  when  the  contract  In  suit  was  signed,  and 
the  Instrnctions  relating  thereto  were  prop- 
erly refused. 

[4]  Evidence  was  offered  by  the  defendant 
In  connection  with  the  proposed  Hayden, 
Stone  &  Co.  deal  that  responsible  parties 
were  ready  to  furnish  the  money  called  for 
If  the  report  to  Hayden,  Stone  &  Co.  of  their 
mining  expert  was  satisfactory,  and  had 
furnished  a  part  of  it,  and  was  excluded, 
and  we  think  rightly.  It  had  no  tendency 
to  show  what  the  agreement  referred  to  was 
and  was  not  material  for  any  other  purpose. 

We  also  think  that  the  evidence  that  was 
offered  as  to  the  pooling  of  the  stock  in  90 
days  and  that  there  were  additional  expenses 
between  December  12th,  when  Hayden,  Stone 
&  Co.  decided  to  go  no  further  with  the 
deal,  and  the  time  when  the  Paine,  Webber  tt 
Co.  deal  was  altered  into  was  rightly  ex- 
cluded. It  had  nothing,  to  do  with  the  main 
question  in  the  case,  which  was,  what  was 
the  agreement  referred  to  in  the  phrase  "as 
at  present  agreed." 

The  other  exceptions  relating  to  matters 
of  evidence  have  not  been  argued  and  we 
treat  them  as  waived. 

Exceptions  overruled. 
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(210  Mass.  33) 

Bx  parte  FLITO. 

(Snpreme  Judicial  Court  of  Masaachosetts. 

Snffolk.    Sept  13,  1911.) 

Habeas  Cobpus  (S  2d*)— Pubposb  or  Wbit. 
Where  jurisdiction  is  admitted,  habeas  cor- 
pus will  not  lie  to  release  an  accused  because 
of  an^  invalidity  in  the  complaint  and  warrant 
for  his  arrest^  for  want  of  an  examination  on 
oath,  before  issuance  of  the  complaint,  of  the 
complainant  and  his  witnesses. 

[Ed.  Note.— For  other  cases,  see  Habeaa  Cor- 
pus, Cent  Dig.  i  24;   Dec.  Die.  {  29.*] 

In  the  matter  of  the  petition  of  Luigl 
Slito  for  habeas  corpus.  Petition  dismissed. 

Frank  M.  Zottoll,  for  petitioner.  Tbos.  D. 
LaTelle,  Asst.  Diet  Atty.,  for  the  Common- 
wealth.' 

SHELDON,  J.  The  petitioner  does  not  de- 
ny that  the  crime  whidi  he  has  committed 
v&a  within  the  Jurisdiction  of  the  municipal 
court  of  the  city  of  Boston,  or  that  that 
court  properly  could  receive  a  complaint  and 
issue  a  warrant  against  him,  and  try  hUn 
thereon  when  brought  In  upon  due  process. 
His  contention  Is  that  the  complaint  and  the 
warrant  were  both  invalid  because  there 
was  not,  before  the  written  complaint  was 
received,  an  examination  on  oath  of  the  com- 
plainant and  his  witnesses.  R.  L.  c.  217,  S  22 ; 
St  1866,  c.  279,  8  8;  St  1821,  c.  109,  §  2; 
Rev.  St  1836,  c.  135,  f  2.  We  do  not  intimate 
that  there  is  anything  in  this  contention,  or 
that  It  could  have  availed  the  petitioner  if 
it  had  been  properly  presented.  R.  L.  c. 
160,  i  36;  Com.  v.  Farrell,  8  Gray,  465.  And 
see  Com.  t.  Tay,  170  Mass.  192,  48  N.  E. 
1086;  Com.  T.  Conlln.  184  Mass.  195,  197,  68 
N.  E.  207.  But  even  tf  the  contention  were 
sound,  this  petition  could  not  be  maintained. 
The  writ  of  habeas  corpus  is  not  to  take  the 
place  of  an  appeal,  a  bill  of  exceptions,  or  a 
writ  of  error,  in  a  case  like  this,  which  was 
within  the  jurisdiction  of  the  court  where  it 
was  tried,  and  in  which  the  only  question 
raised  Is  as  to  the  correctness  of  the  rulings 
made  in  that  court  Fleming  v.  Clark,  12 
Allen,  191,  194;  Bennett's  Case,  146  Mass. 
489,  492,  16  N.  E.  448,  4  Am.  St  Rep.  344; 
Com.  V.  Huntiey,  166  Mass.  236,  80  N.  E. 
1127,  15  L.  R.  A.  839;  Bishop,  Petitioner,  172 
Mass.  35,  61  N.  E.  191;  Sellers'  Case,  186 
Mass.  301,  71  N.  E.  542. 

Petition  dismissed. 


(250  111.  677) 

RICHARDSON  y.  TRUBBT. 

(Supreme  Court  of  Illinois.    June  20,  1911. 

Rehearing  Denied  Oct.  4,  1911.) 

1.  Apfeai.  aitd  Ebbob  (4  160*)— DisiassAir- 

PABms. 

An  appeal  from  a  decree  in  partition  by 
defendant  will  not  be  dismissed  on  the  ground 
that  his  trustee  In  bankruptcy  was  the  proper 

Sppellant,   wliere,   though  an   intervening  peti- 
on  as  trustee  was  filed,  there  was  no  evidence 


that  intervener  was  trustee,  or  that  there  was 
any  proceeding  in  the  federal  District  Court,  or 
that  he  did  anything  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  i  150.*] 

2.  Bankbuptct  (S  400*)— Exbmption— Home- 
stead. 

A  trustee  in  bankruptcy  having  no  con- 
cern in  exempt  property,  the  bankrupt  has  the 
right  to  question  an  order  for  the  sale  of  the 
homestead  and  the  payment  of  its  value  to  him, 
according  to  mortality  tables. 

[Ed.  Note.— For  other  cases,  see  Bankruptcy. 
Dec.  Dig.  i  400.*] 

3.  Wills  (8  796*)  —  Subvivikg  Husband  — 
Election. 

A  surviving  husband  Is  bound  by  his  elec- 
tion to  take  under  his  wife's  will,  made  by 
claiming  a  bequest  after  statutory  notice  to 
elect,  precluding  subsequent  renunciation  of  the 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  2064-2068:   Dec.  Dig.  8  796.*] 

4.  Wills  (8  788*)— Election. 

One  permitted  to  take  under  a  will  or  the 
statute  is  entitled  to  know  the  condition  of  the 
estate  before  maldng  an  election. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec 
Dig.  8  788.*] 

5.  HoiiESTEAD  (8  203*)— Saui. 

In  partition,  a  decree  ordering  sale  of  a 
homestead  estate  without  the  owner's  consent, 
giving  him  its  present  value  .according  to  the 
mortality  tables,  is  improper,  though  equity,  to 
prevent  injustice  resulting  from  the  occupation 
of  the  premises  of  much  greater  value  by  one 
who  has  an  estate  therein  to  the  extent  of  only 
$1,000,  will  require  surrender  of  possession 
upon  payment  of  that  amount  to  the  owner. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  88  384-386;   Dec.  Dig.  8  203.*] 

6.  CuBTEST  (8  12*)— Salb  of  Interest. 

In  partition,  a  decree  ordering  sale  of  a 
surviving  husband's  dower  interest  without  his 
consent  is  improper. 

[Ed.  Note.— For  other  casea^  see  Curtesy,  Dec 
Dig.  8  12.*] 

Appeal  from  Circuit  Court,  Cook  County; 
Jesse  A.  Baldwin,  Judge. 

Action  by  Jettle  Richardson  against  Esdras 
B.  Trubey.  From  the  decree,  defendant  ap- 
peals.   Reversed  and  remanded. 

H.  W.  Standidge,  for  appellant  Louis  ,J. 
Plerson  and  George  A.  Miller,  for  appellee. 

CABTWRIGHX,  J.  Luella  B.  Trubey  died 
on  June  3,  1905,  leaving  a  last  will  and  tes- 
tament, of  which  the  appellee,  her  niece.  Jet- 
tie  Richardson,  was  executrix.  On  August 
3,  1905,  the  appellant,  Esdras  B.  Trubey,  her 
surviving  husband,  filed  his  bill  in  the  circuit 
court  of  Cook  county  to  contest  the  will. 
There  was  a  verdict  followed  by  a  decree, 
sustaining  the  will,  and  that  decree  was  af- 
firmed by  this  court  Trubey  v.  Richardson, 
224  111.  136,  79  N.  E.  592.  The  appellant  as 
administrator  to  collect,  also  began  a  pro- 
ceeding in  the  probate  court  of  Cook  county 
against  Arthur  B.  Pease,  to  compel  the  de- 
livery of  personal  property  alleged  to  belong 
to  the  estate,  and  that  litigation  ended  with 
the  affirmance  of  the  Judgment  of  the  Appel- 
late Court,  holding  that  the  property  was 
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iwoperty  of  tbe  estate.  Tmbey  ▼.  Peaae^  210 
m.  613,  88  N.  E.  1006.  On  Jannary  24,  1908, 
tbe  appellee  ^ed  her  bill  In  tbia  case  in  tbe 
drcnit  court  of  Cook  coonty  against  tbe  ap- 
pellant and  others  for  partition  of  the  real 
estate  devised  by  tbe  wUl.  A  decree  was  en- 
tered, wblcb  was  rereraed  on  appeal,  and 
tbe  canse  was  remanded  to  the  drcolt  court 
for  further  proceedings  conslste&t  with  the 
views  expressed  in  the  opinion  then  filed. 
Richardson  v.  Tmbey,  240  IlL  476,  88  N.  E. 
1008.  After  the  canse  was  reinstated  in  the 
circuit  court,  the  appellee  filed  a  substituted 
and  supplemental  bill  of  complaint,  on  Jan- 
nary  25,  1910,  to  whidi  bill  the  appellant 
demurred,  and  his  demurrer  being  overruled 
be  answered  the  bill.  The  issne  was  refer- 
red to  a  master  in  diancery  to  talce  the 
proofs  of  tbe  respective  parties  and  report 
bis  conclusions  upon  the  law  and  tbe  facts. 
Tbe  master  took  the  evidence  and  made  his 
report,  recommending  a  decree  for  the  as- 
signment of  homestead  and  dower  to  the  ap- 
pellant and  a  partition  of  the  premises,  and 
providing  that,  if  It  was  not  possible  to  as- 
dgn  the  homestead  or  dower,  the  same 
should  be  sold  and  tbe  present  value  of  tbe 
homestead,  according  to  the  mortality  tables, 
be  paid  to  the  appellant,  and  the  balance  of 
the  value  of  tbe  dower,  above  incnmbrances, 
tax  sales,  and  tax  liens,  be  paid  to  bis  trus- 
tee In  bankruptcy.  The  cause  was  heard  on 
exceptions  to  tbe  report,  and  the  court  en- 
tered a  decree  In  accordance  with  said  re- 
port, appointing  commissioners  to  assign  the 
homestead  and  dower  and  partition  tbe  real 
estate.  If  the  premises  were  not  susceptible 
of  division,  the  commissioners  were  direct- 
ed to  report  the  value  of  each  piece  or  par- 
cel, and  tbe  premises  were  to  be  sold,  Includ- 
ing the  homestead  and  dower,  and  tbe  val- 
ues were  to  be  paid  to  the  appellant  and  his 
trustee,  as  recommended  by  the  master.  The 
case  has  again  been  brought  to  this  court 
by  appeal. 

{1]  Tbe  appellee  has  moved  to  dismiss  tbe 
appeal,  and  as  grounds  of  tbe  motion  her 
counsel  say  that  under  the  former  decision 
In  this  case  the  apiieilant's  rights  are  limit- 
ed to  homestead  in  tbe  family  home  and 
dower  in  the  residue  of  the  real  estate ;  that 
the  decree  appealed  from  gives  appellant 
the  homestead,  so  that  he  cannot  appeal  with 
respect  to  that  part  of  tbe  decree;  that  the 
remaining  Interest  is  In  Harry  G.  Wexler, 
trustee  in  banltruptcy  of  the  appellant,  who 
bas  the  sole  right  of  appeal,  if  dissatisfied 
with  the  decree  respecting  dower;  and  that 
tbe  abstract  does  not  sbow  that  all  tbe  ev- 
idence upon  which  the  decree  rested  is  be- 
fore tbe  court  The  master's  report  finds 
that  t^e  original  Mil  was  filed  on  January  11, 
1909;  that  appellant  filed  his  voluntary  pe- 
tition In  bankruptcy  on  April  6,  1910:  and 
that  Harry  O.  Wexler  was  appointed  trustee 
of  his  estate  on  May  26,  1910.  and  duly  quali- 
fied and  acted  as  such  trustee.  The  decree 
follow*  tb»  findings  of  tbe  master,  but  tbey 


are  not  supported  by  any  evidence.  The  ab- 
stract of  tbe  record  sbowa  that  on  June  16, 
1910,  after  the  reference  to  tbe  master,  an 
order  was  altered,  giving  Harry  G.  Wexler 
leave  to  file  an  intervening  iietitlon  as  trus- 
tee in  iMnkmptcy  of  appellant,  and  suhstitnt- 
ing  sncb  trustee  as  defendant  In  place  of 
appellant  Tbe  intervening  petition  was  filed, 
tmt  the  order  was  set  aside  on  Angnat  4, 
1910,  and  appellant  was  ruled  to  answer  tbe 
petition.  An  answer  was  filed,  denying  tbe 
appointment  of  Wexler  as  trustee  or  bis 
qualification  as  such,  and  dlqmtlng  his  right 
as  trustee  for  appellant  On  Aognst  16, 1910v 
Wexler  filed  exceptions  to  the  answer  of  ap- 
pellant and  nothing  further  appears.  There 
was  no  evidence  that  Wexler  was  trustee 
in  bankruptcy,  or  that  there  was  any  pro- 
ceeding in  tbe  District  Court  of  the  United 
States.  So  far  as  appears,  the 'trustee  did 
nothing  in  the  case,  and  he  filed  no  objections 
before  tbe  master  and  made  no  contest  be- 
fore tbe  court 

[2]  Tbe  right  to  dower,  as  well  as  home- 
stead, is  by  the  record  in  appellant;  but  If 
there  was  a  trustee  appellant  bas  a  right  to 
question  the  order  of  tbe  court  for  the  sale 
of  bis  homestead  without  his  consent  and 
tbe  payment  of  its  value  to  him,  according 
to  mortality  tables,  since  the  trustee  in  bank- 
ruptcy has  no  concern  with  exempt  property. 
The  abstract  shows  tbe  report  of  the  master 
before  whom  the  cause  was  heard,  and  it  la 
a  part  of  tbe  record  without  any  certificate 
of  evidence.  Tbe  suggestion  that  it  is  not 
shown  that  no  oral  testimony  was  heard  be- 
fore the  court  Is  without  force,  for  the  rea- 
son that  none  could  have  been  beard.  The 
motion  to  dismiss  the  appeal  is  denied. 

[3]  After  the  cause  was  reinstated  in  tbe 
circuit  court  the  appellant  on  July  7,  1909, 
filed  in  the  offlce  of  the  clerk  of  tbe  probate 
court  tbe  renunciation  of  the  will  provided 
by  section  12  of  the  dower  act  (Hurd's  Rev. 
St  1909,  c.  41)  and  elected  to  take  in  Ilea  of 
dower  one-half  of  all  tbe  real  and  personal 
estate  which  should  remain  after  the  pay- 
ment of  Just  debts  and  claims.  The  court 
found  that  this  attempted  renunciation  was 
void,  and  it  Is  contended  that  the  court  erred, 
because  we  held  on  tbe  former  appeal  that 
appellant  could  still  renounce  the  will,  and 
the  cause  was  remanded  for  further  proceed- 
ings consistent  with  that  view.  Counsel  mla- 
luterprets  the  opihion  in  which  we  held  that 
appellant  took  by  the  will  and  not  by  the 
statute,  and  in  explanation  stated  what  bis 
rights  would  have  been,  if  he  had  made  aft 
election  under  tbe  dower  act  We  did  not 
decide  that  he  could  still  renounce  tbe  pro- 
visions of  the  will,  and  bis  right  to  election 
had  already  been  barred.  The  letters  testa- 
mentary wel-e  Issued  to  appellee  on  or  about 
July  19,  1905.  She  served  on  appellant  a 
written  notice,  on  February  24,  1906,  that  all 
claims  against  the  estate  as  filed  and  allowed 
in  the  probate  court  had  been  fully  paid, 
and  that  he  should  malu  hia  electlou'to  taliLe 
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uuder  t&e  win,  or  renounce  Its  proTislons 
within  two  montlis  from  the  service  of  the 
notice.  AH  claims  against  the  estate  had 
been  paid,  and  no  other  claims  were  filed 
in  'the  probate  court  until  December,  1909, 
nearly  four  years  after  the  notice,  and  which 
could  only  participate  in  after-discovered 
property.  The  notice  was  In  compliance  with 
the  statute,  and  the  appellant  did  not  avail 
himself  of  the  right  to  make  an  election! 
Aftererward,  on  June  29, 1907,  he  filed  in  the 
probate  court  a  sworn  answer  to  a  petition 
for  a  surrender  of  specific  property  in  his 
IMssesslon,  and  he  set  up  that  under  the 
terms  of  the  will  the  property  was  bequeath- 
ed to  him,  and  he  claimed  possession  by  vir- 
tue of  the  bequest.  Be  could  not  claim  that 
property  under  the  will  and  reject  the  re- 
mainder and  claim  under  the  statute.  Less- 
ley  V.  Leesley,  44  111.  527. 

[4]  One  who  la  permitted  to  take  under  a 
will  or  the  statute  is  entitled  to  know  the 
condition  of  the  estate  before  making  an 
election,  and  it  Is  the  intention  of  the  stat- 
ute that  sucli  should  be  the  case;  but  here 
the  appellee  not  only  complied  with  the  stat- 
ute, but  api>ellant,  knowing  the  condition  and 
the  amount  of  the  estate,  elected  to  take  un- 
der the  will  by -claiming  the  property  given 
to  him  by  it  He  was  the  surviving  husband. 
of  the  testatrix  and  had  been  her  agent  in 
the  management  of  her  property,  and  after 
her  death  was  administrator  to  collect,  and 
carried  on  the  contest  of  the  will  and  litiga- 
tion with  Pease,  and  he  Is  bound  by  his  elec- 
tion. Stone  v.  Yandermark,  146  lU.  312,  34 
M.  E.  ISO. 

[t]  In  the  decree  which  was  reversed  on 
the  former  appeal,  the  commissioners  were 
not  specifically  directed  to  set  oS  the  home- 
stead. In  the  present  decree  they  are  so 
directed,  but  if  they  find  the  premises  are  not 
susceptible  of  division  they  are  to  report  the 
value,  and  the  homestead  premises  are  to  be 
sold.  In  case  of  a  sale  and  confirmation  of 
the  report,  the  appellant  is  ordered  forth- 
with to  surrender  possession,  and  Is  to  be 
paid  the  value  of  his  homestead,  according 
to  the  mortality  tables.  There  is  no  war- 
rant in  the  law  for  selling  a  homestead  es- 
tate and  giving  to  the  owner  its  present  val- 
ue without  his  consent.  If  the  owner  choos- 
es to  do  so,  he  may,  by  written  assent  filed 
in  the  court  where  the  proceedings  for  par- 
tition are  pending,  agree  to,  the  sale  of  his 
estate  with  the  rest  of  the  property,  and  In 
BDch  case  the  estate  is  sold  for  Its  present 
▼alne,  which  the  owner  receives.  Merritt  v. 
Merritt,  97  111.  243.  It  does  not  appear  that 
the  appellant  filed  his  consent,  in  writing,  to 
the  sale  of  his  homestead  -estate,  and  the 
court  bad  no  right  to  order  a  sale  of  the 
same  and  to  require  the  appellant  to  surren- 
der possession  on  the  confirmation  of  the 
faie.  It  Is  true  that  courts  of  equity,  in  or- 
der to  prevent  injustice  resulting  from  the 


occupation  of  premises  of  mucli  ^eater  val- 
ue by  one  who  has  an  estate  therein  to  the 
extent  of  only  $1,000,  have  required  tlie 
surrender  of  possession  by  the  one  entitled  to 
the  homestead  upon  payment  of  $1,000  to 
such  owner,  but  he  cannot  be  required  to  sell 
it  and  receive  the  present  value  without  his 
consent.  What  he  Is  entitled  to  is  the  oc- 
cupation of  a  homestead  of  the  value  of  $1,- 

000.  and,  by  analogy  to  cases  where  a  home- 
stead may  be  sold  under  execution  or  to  sat- 
isfy liens,  a  court  of  equity  will  order  the 
payment  to  him  of  that  sum  of  money,  which 
will  enable  him  to  acquire  another  home- 
stead, and  thereby  have  what  he  is  entitled 
to.  Powell  V.  Powell,  247  IIL  432,  93  N.  E. 
432.  To  take  a  homestead  from  one  entitled 
to  it  and  give  him  what  It  sells  for,  without 
his  consent  to  such  arrangement,  would  be 
to  defeat  the  purpose  of  the  statute  and  give 
to  the  party  money.  Instead  of  a  right  to  oc-  • 
cupy  exempt  proi>erty. 

[•]  With  respect  to  dower,  the  last  decree 
directed  an  accounting,  and  In  case  of  a  sale 
the  payment  of  the  value  of  the  dower  to 
Wexler,  as  trustee  In  bankruptcy.  There 
was  no  evidence  that  he  was  trustee  or  had 
any  right  to  the  money,  but,  as  was  said  with 
refference  to  the  former  decree  respecting 
dower,  the  directions  of  the  present  one  are 
not  authorized  by  our  laws.  When  property 
in  which  one  has  dower  cannot  be  divided, 
80  as  to  assign  the  dower  without  great  in- 
Jury  to  the  whole,  proceedings  may  be  had 
under  secUon  39  of  the  dower  act,  but  there 
is  no  warrant  in  the  statute  for  selling  the 
dower  interest  without  the  consent  of  the 
one  entitled  to  dower,  given  as  provided  in 
Partition  Act,  f  82  (Hnrd's  Rev.  Sfc  1909, 
c.  106).  As  there  was  no  consent  to  the  sale 
of  the  dower  interest,  the  court  erred  In  or- 
dering a  sale  of  the  same. 

The  decree  Is  reversed,-  and  the  cause  Is 
remanded  for  further  proceedings  consistent 
with  the  views  expressed  in  this  opinloiu 

Reversed  and  remanded. 

(OO  111.  584) 

NATIONAL  SAPD  DEPOSIT  CO.  v. 

STEAD,  Atty.  Gen.,  et  al. 

(Supreme  Court  of  Illinois.    June  20,  1911- 

Rehearing  Denied  Oct  4,  1911.) 

1.  Warehousemen    (f    10»)  —  Relation    of 
Parties— Lease  of  Safety  Deposit  Box. 

Where  a  safety  deposit  company  leases  a 
box  or  safe,  and  the  lessee  takes  posseesion  and 
places  valuables  therein,  the  relation  of  bailor 
and  bailee  is  created,  thouKh  the  deposit  com- 

Sany  has  no  knowledge  ot  the  character  or 
escription  of  the  property,  and  is  not  expected 
to  know  and  cannot  open  the  safe  except  by 
the  use  of  its  key  in  connection  with  another 
key  in  the  possession  of  the  lessee. 

[Ed.  Note.— For  other  cases,  see  Warehouse' 
men.  Cent.  Dig.  |j  11-14;   Dec.  Dig.  f  10.*] 

2.  Warehousemen  (5  25*)— Lessoe  of  Safe- 
ty Deposit  Box— Duties. 

Since  the  relation  between  the  lessor  and 
lessee  of  a  safety  deposit  box  is  that  of  bailor 
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and  bailee,  the  leaaor  la  in  the  legal  cnstody  and 
control  of  the  contents  of  the  box,  and  bound  to 
nae  ordinary  care  for  its  safety  while  the  lessee 
is  living,  and  on  his  death  to  deliver  the  prop- 
erty only  to  the  person  or  jwiBons  on  whom  the 
law  casts  the  title  with  the  right  to  possession. 
[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent  Dig.  St  38-17;   Dec.  Dig.  S  2S.*] 

5.  Descent  and  Distribution  (8  !•) — Riqht 
TO  Take  Pbopkbtt— Nature— RBOtn.ATioN. 

The  right  to  take  property,  real  or  person- 
al, by  inheritance,  bequest,  or  devise,  ia  pnrely 
statutory,  resting  entirely  on  legislative  enact- 
ment, and  hence  the  state  in  its  sovereign  ca- 
pacity may  regulate  the  devolution  of  property 
after  the  owner's  death  by  appropriate  lepsla- 
tion,  and  may  impose  reasonable  conditions 
thereon. 

[Ed.  Note. — For  other  cases,  see  Descent  and 
Distribution,    Cent    Dig.    J§    1-6;     Dec.    Dig. 

4.  Taxation  (J  856*)— "Inhebitanot  Tax"— 

Nature  and  Effect. 

An  "inheritance  tax"  is  a  tax  on  the  right 
of  succession,  and  not  a  tax  on  the  property  it- 
'self;  the  right  thereto  vesting  in  the  state  on 
the  death  of  the  prior  owner. 

[Ei.    Note.— For  other   cases,    see   Taxation, 
Cent  Dig.  i  1673;    Dec.  Dig.  {  856.* 

For  other  definitions,  see  Words  and  Phrases, 
▼ol.  4.  p.  3609.] 

6.  Taxation   (§  859*)  —  Inhebitahck  Tax  — 
Statutes— Validitt. 

Since  the  state  under  Inheritance  Tax  Act 
July  1,  1909  (Kurd's  Rev.  St  1909,  c.  120),  has 
a  vested  right  in  the  property  of  a  deceased  per- 
son in  so  far  as  is  necessary  to  pay  the  inherit- 
ance tax  properly  leviable  thereon,  section  9, 
providing  that  a  safety  deposit  company  shall 
give  to  the  State  Treasurer  and  Attorney  Gen- 
eral's office  10  days'  notice  of  the  time  when 
Sroperty  held  for  a  deceased  lessee  of  a  safety 
eposit  box  or  safe  is  to  be  surrendered  and 
removed  from  the  company's  custody  and  de- 
livered to  the  personal  representative,  heir,  or 
devisee  of  the  decedent,  and  requiring,  nnder 
certain  circumstances,  a  retention  by  uie  com- 
pany of  an  amount  safBcient  to  pay  the  inher- 
itance tax  properly  levied  thereon,  and  making 
the  company  In  case  of  default  itself  liable  for 
the  amount  of  the  tax,  is  not  a  violation  of  its 
constitutional  rights  in  so  far  as  it  applies  to 
property  belonging  to  a  deceased  sole  lessee,  or 
to  property  contained  in  boxes  rented  to  two  or 
more  persons  jointly  in  the  case  of  the  death  of 
one  oi  such  lessees,  whether  the  property  is 
kept  separate  or  mingled,  or,  in  the  case  of 
boxes,  rented  to  partners  on  the  death  of  one 
of  the  partners,  smce  In  each  case  it  was  feas- 
ible by  an  accounting  and  an  examination  of 
the  contents  of  the  box  to  determine  the  value 
of  the  property  belonging  to  the  deceased  per- 
son on  which  the  inheritance  tax  was  assess- 
able. 

[Ed.    Note.— For   other  cases,    see   Taxation, 
Cent  Dig.  i  1674 ;  Dec.  Dig.  §  859.*] 

6.  Partnership  (S  244*)— Death  of  Pabtneb 
—Duty  of  Surviving  Partner. 

On  dissolution  of  a  partnership  by  the 
death  of  a  partner,  tlie  surviving  partner  is  re- 
quired to  inventory  the  partnership  estate,  to 
have  it  appraised,  file  a  list  of  liabilities,  and 
make  a  full  showing  of  the  partnership  estate, 
so  that  the  interest  of  the  deceased  partner 
may  be  ascertained  and  distributed. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  i  611;    Dec.  Dig.  {  244.*] 

7.  Constitutional    Law    ((    129*)  —  Ware- 
HOUSBHER  (I  2*)— Contract  Rights- Vio- 

IiATION. 

Inheritance  Tax  Act  July  1,  1909  (Hurd's 
Rev.  St  1909,  e.  120),  providing  that  a  safety 


deposit  company  on  Qie  deaUi  of  a  lessee  of  a. 
box  or  safe  shall  not  deliver  the  contents  to 
the  lessee's  heirs  or  personal  representatives 
until  after  10  days'  notice  of  the  time  and  place 
to  the  State  Treasurer  and  Attorney  General, 
and  requiring  under  certain  circumstances  a  Re- 
tention of  a  sufficient  amount  of  the  assets  to 
pay  an  inheritance  tax  legally  assessable  on  the 
property  found  in  the  box  on  pain  of  imposition- 
of  liability  for  the  tax  on  the  deposit  company, 
was  not  unconstitutional  as  violating  the  char- 
t^r  of  a  deposit  company  providing  that  it  was 
or^nized  to  provide  a  suitable  building  or 
bnildings  with  vaults  and  safes  with  especial 
regard  to  protection  against  loss  by  fire,  rob- 
bery, or  otherwise,  and  to  carry  on  the  business 
of  safety  deposit  and  storage,  as  such  section 
does  not  deprive  the  corporation  of  the  right  to 
construct  and  rent  its  vaults,  or  to  act  as  a' 
depository  for  hire,  but  at  most  imposes  cer- 
tain duties  on  the  termination  of  the  relation 
created  between  it  and  a  lessee,  since  deceased, 
before  surrender  of  the  property  contained  in 
the  box. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  M  296,  301,  362-^13 ;  Dec 
Dig.  {  129;*    Warehousemen,  Dec.  Dig.  |  2.*] 

8.  Constitutional  Law  (§§  296,  240*)— Do*' 
Process  of  Law— Equal  PBOTEcnon  or 
Law. 

Inheritance  Tax  Act  July  1,  1909  (Hurd's 
Rev.  St  1909,  c.  120),  requiring  that  a  safety 
deposit  company  shall  not  without  notice  to  the 
state  deliver  the  property  which  it  has  receiv-. 
ed  into  its  vaults,  where  the  owner  or  part  own- 
er has  died  since  its  receipt,  and  in  case  the 
propert;y  is  subject  to  an  inheritance  tax  shall 
.not  deliver  the  same  without  the  state's  consent 
until  the  tax  is  paid,  is  not  unconstitutional  as, 
depriving  a  safety  deposit  company  of  its 
property  and  liberty  without  due  process  of 
law,  or  as  depriving  it  of  the  equal  protection 
of  the  law. 

[EM.  Note. — ^For  other  cases,  see  Constitution-, 
al  Law,  Cent.  Dig.  Si  825-846,  688-699;  Dec. 
Dig.  SS  296,  240.*] 

9.  Taxation  (§  859*)  —  Inhekitanck  Tax 
-Safety  Deposit  Company  — Statutes— 
Validity. 

Inheritance  Tax  Act  July  1,  1909  (Hurd's 
Rev.  St  1909,  c.  120),  is  not  invalid  as  making 
a  safety  deposit  company  a  trustee  for  the  state 
against  its  will,  since  the  fact  that  it  is  re- 
quired to  perform  certain  acts  to  assist  the 
state  in  collecting  its  inheritance  tax  on  the 
property  of  a  deceased  lessee  of  a  safe  did  not 
change  the  deposit  company's  relation  aa 
bailee  of  the  property  deposited. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  8  859.*] 

10.  Searches  and  Seizures  (S  7*)— Inherit- 
ance Tax— Examination  of  Property  in 
Deposit  Vaults, 

Inheritance  Tax  Act  July  1,  1909  (Hurd's 
Rev.  St  1909,  c.  120),  providing  that  safety 
deposit  companies  shall  not  without  notice  to 
the  state  deliver  property  which  it  has  receiv- 
ed into  its  vaults  for  an  owner  or  part  owner, 
since  deceased,  and,  in  case  the  property  is  sub- 
ject to  an  inheritance  tax,  shall  not  deliver  the 
same  without  the  state's  consent  until  the  tax 
ia  paid,  is  not  unconstitutional  as  subjecting  the 
property  of  the  lessee  to  unreasonable  searches 
and  seizures. 

[Ed.  Note.— For  other  cases,  see  Searches  and 
Seizures,  Cent  Dig.  S  5;    Dec.  Dig.  S  7.*] 

11.  Eminent  Domain  ($  2*)— Property  De- 
voted to  Poblio  Use  Without  Cdmpen-' 
bation. 

InberiUnce  Tax  Act  July  1,  1909  (Hurd's 
Rev.  St  1909,  c.  120),  providing  that  safety 
deposit  companies  shall  not  without  notice  to 
the    state    deliver    property    received    into    ita 
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▼anlta  wbere  the  owner  or  iiart  owner  has  died, 
and.  in  case  the  property  is  subject  to  an  in- 
heritance tax,  shall  not  deliver  the  same  with- 
out the  consent  of  the  state  until  the  tax  is 
paid,  ia  not  nnconstitutional  as  devoting  the 
property  of  the  deposit  company  to  public  use 
without  just  compensation  in  so  far  as  it  re- 
onires  the  company  to  retain  the  property  after 
the  leasee's  death  until  the  inheritance  tax  is 
paid,  since  it  must  h«  presumed  that  the -com- 
pany when  it  leaied  the  box  took  into  consider- 
ation the  possibility  of  ita  beinr  compelled  as 
bailee  to  retain  the  property  for  some  time 
after  the  termination  of  the  bailment  pending 
its  ability  to  surrender  the  same  to  the  person 
entitled  thereto. 

[E!d.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  If  3-12;    Dec.  Dig.  %  2.»] 

Farmer.  Vickera,  and  Cooke,  JJ.,  dissenting. 

Appeal  from  Clrcnlt  Court,  Cook  County; 
Richard  S.  Tnthlll.  Judge. 

Bill  by  the  National  Safe  Deposit  Com- 
pany against  William  H.  Btead  and  others. 
From  a  decree  sustaining  a  demurrer  to  the 
Mil,  complainant  appeals.    Afflrmedi 

This  was  a  bill  in  chancery  filed  by  the 
National  Safe  Deposit  Company,  the  appel- 
lant, against  William  H.  Stead,  Attorney 
General,  Andrew  Russel,  State  Treasurer, 
and  Walter  K.  Lincoln,  inheritance  tax  at- 
torney, the  appellees,  in  the  circuit  court  of 
Cook  county,  to  restrain  said  ofiBcers  from  en- 
forcing against  the  appellant,  and  all  other 
corporations,  firms,  and  Individuals  similarly 
situated  and  who  are  engaged  in  the  busi- 
ness of  renting  safety  deposit  boxes  and  safes 
for  hire,  the  proTlsions  of  section  9  of  an  act 
entitled  "An  act  to  tax  gifts,  legacies,  in- 
heritances, transfers,  appointments  and  in- 
terests in  certain  cases  and  to  provide  for 
the  collection  of  the  same,  and  repealing  cer- 
tain acts  therein  named,"  approved  June  14, 
1909,  In  force  July  1,  1909  (Hurd's  St  1909, 
p.  1897),  on  the  ground  that  said  section  of 
tbe  act  is  unconstitutional  and  void.  A  gen- 
eral demurrer  was  Interposed  to  the  bill  and 
sustained,  and  the  bill  was  dismissed  for 
want  of  equity,  and  the  record  has  been 
brought  to  this  court  by  the  complainant  by 
appeal  for  further  review. 

Section  9  reads  as  follows;  "If  a  foreign 
executor,  administrator  or  trustee  shall  as- 
sign or  transfer  any  stock  or  obligations  in 
this  state  standing  in  tbe  name  of  a  decedent 
or  in  trust  for  a  decedent,  liable  to  any  such 
tax,  the  tax  shall  be  paid  to  the  treasurer 
of  tbe  proper  county  on  tbe  transfer  thereof. 
No  safe  deposit  company,  trust  company, 
corporation,  bank  or  other  Institution,  per- 
son or  persons  having  In  possession  or  under 
control  securities,  deposits,  or  other  assets 
belonging  to  or  standing  in  the  name  of  a 
decedent  who  was  a  resident  lor  nonresident 
or  belonging  to,  or  standing  In  tbe  joint 
names  of  such  a  decedent  and  one  or  more 
persons,  including  the  shares  of  the  capital 
stock  of,  or  other  interests  In,  the  safe  de- 
posit company,  trust  company,  corporation. 


bank  or  other  Institution  making  tbe  delivery 
or  transfer  herein  provided,  shall  deliver  or 
transfer  tbe  same  to  the  executors,  adminis- 
trators or  legal  r^resentatlves  of  said  de- 
cedent, or  to  the  survivor  or  survivors  when 
held  in  the  joint  names  of  a  decedent  and 
one  or  more  persons,  or  uiK>n  their  order  or 
request,  unless  notice  of  the  time  and  place 
of  such  intended  delivery  or  transfer  be  serv- 
ed upon  tbe  State  Treasurer  and  Attorney 
General  at  least  ten  days  prior  to  said  de- 
livery or  transfer;  nor  shall  any  such  safe 
deposit  company,  trust  company,  corpora- 
tion, bank  or  other  institution,  person  or 
persona  deliver  or  transfer  any  securities, 
deposits  or  other  assets  belonging  to  or 
standing  In  the  name  of  a  decedent,  or  be- 
longing to,  or  standing  In  tbe  Joint  names  of 
a  decedent  and  one  or  more  persons,  Including 
the  shares  of  the  capital  stock,  of,  or  other 
Interests  in,  tbe  safe  deposit  company,  trust 
company,  corporation,  bonk  or  other  institu- 
tion making  the  delivery  or  transfer,  with- 
out retaining  a  sufficient  portion  qr  amount 
thereof  to  pay  any  tax  or  interest  which 
may  thereafter  be  assessed  on  account  of  the 
delivery  or  transfer  of  such  securities,  de- 
posits or  other  assets,  including  the  shares 
of  tbe  capital  stock  of,  or  other  Interests  in, 
the  safe  deiMsit  company,  trust  company, 
corporation,  bank  or  other  institution  making 
the  delivery  or  transfer,  imder  the  provisions 
of  this  article,  unless  the  State  Treasurer 
and  Attorney  General  consent  thereto  In 
writing.  And  it  shall  be  lawful  for  the  State 
Treasurer,  together  with  the  Attorney  Gen- 
eral, personally  or  by  representatives,  to  ex- 
amine said  securities,  deposits  or  assets  at 
the  time  of  such  delivery  or  transfer.  Fail- 
ure to  serve  such  notice  or  failure  to  allow 
such  examination,  or  failure  to  retain  a  suffi- 
cient portion  or  amount  to  pay  such  tax  and 
interest  as  herein  provided  shall  render  said 
safe  deposit  company,  trust  company,  cor- 
poration, bank  or  other  Institution,  person  or 
persons  liable  to  the  payment  of  tbe  amount 
of  the  tax  and  interest  due  or  thereafter  to 
become  due  upon  said  securities,  deposits  or 
other  assets,  including  the  shares  of  the  cap- 
ital stock  of,  or  other  interests  in.  the  safe 
deposit  company,  trust  company,  corporation, 
bank  or  other  institution  making  the  delivery 
or  transfer,  and  In  addition  thereto,  a  pen- 
alty of  one  thousand  dollars;  and  the  pay- 
ment of  Bucb  tax  and  Interest  tb'ereon,  or  of 
the  penalty  above  described,  or  both,  may  be 
enforced  in  an  action  brought  by  tbe  State 
Treasurer  in  any  court  of  competent  Jorlsdlc- 
tion." 

The  sole  object  in  filing  this  bill  was  to 
test' the  constitutionality  of  sai^  section  9  of 
the  inheritance  tax  law  of  1909.  The  allega- 
tions of  the  bill  are.  In  substance,  as  follows: 
That  appellant  was  in  1881  lncori)orated  un- 
der the  laws  of  this  state  for  the  express 
purpose  of  providing  a  suitable  building  or 
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baildingB  with  Tanlta  and  safes,  with  a  spe- 
cial regard  to  protection  against  loss  by  fire^ 
robbery  or  otherwise,  and  to  carry  on  the 
business  of  safety  deposit  and  storage,  and 
has  ever  since  been  engaged  in  carrying  out 
such  purposes;  that  it  has  succeeded  In  build- 
ing up  a  large  and  profitable  business,  con- 
sisting chiefly  of  renting  for  hire  safe  de- 
posit boxes  or  safes  specially  constructed 
for  that  purpose  In  its  vaults  for  the  safe 
keeping  of  money,  secuHtles,  and  valuables, 
one  provision  in  the  contract  between  appel- 
lant and  each  box  renter  being  that  no  one 
except  the  renter  or  his  deputy,  to  be  des- 
ignated in  writing  on  the  books  of  the  com- 
pany, or,  in  case  of  death,  his  legal  repre- 
sentatives, shall  have  access  to  the  box  or 
safe;  that  appellant  now  has  In  Its  vaults 
13,291  safes  or  safe  deposit  boxes,  of  which 
9,702  are  under  contracts  of  rental ;  that  of 
the  latter  number  '4,104  are  rented  to  and 
held  Jointly  by  more  than  one  individual,' 
each  of  whom  has  access  to  the  box  of  which 
he  is  a  joint  renter  and  the  right  to  keep 
property  therein,  and  816  are  rented  to  and 
held  by  business  copartnerships,  and  that 
the  demand  for  joint  rentals  Is  constantly  in- 
creasing. The  bill  further  alleged  that  in 
the  ordinary  course  of  business  the  safes  and 
boxes  can  be  ojpened  only  by  the  use  of  two 
keys,  one  of  which  is  held  by  the  lessee  and 
the  other  by  appellant,  and  that  It  requires 
the  joint  act  of  the  customer  and  appellant 
to  secure  access  to  the  contents  of  a  box  or 
safe;  that  appellant  retains  no  means  of 
access  to  the  box  or  safe  by  Itself  alone,  nor 
does  it  possess  any  knowledge  or  informa- 
tion, or  means  of  knowledge  or  information, 
as  to  the  ownership  of  the  contents  of  the 
box  or  safe ;  that  the  appellant  never  by  its 
own  act  opens  a  box  or  safe  rented  to  a  cus- 
tomer unless  the  lessee  loses  his  key  or  aban- 
dons the  box  or  safe;  that,  in  case  of  the 
loss  of  the  key,  appellant,  in  the  presence  of 
the  lessee,  drills  out  the  lock  on  the  safe  or 
box  and  replaces  it  with  a  new  lock  and  key, 
and  in  case  of  the  abandonment  of  a  box  or 
safe  by  a  renter,  evidenced  by  his  failure  to 
renew  the  lease  or  pay  the  rent,  appellant 
by  the  contract  of  leasing  reserves,  and  some- 
times exercises,  the  right,  after  reasonable 
notice  to  the  lessee  to  withdraw  the  contents 
of  the  box  and  surrender  the  key,  to  open 
the  box  by  drilling  out  the  lock,  to  withdraw 
the  contents,  and  hold  them  subject  to  the 
order  and  disposition  of  the  renter.  The  bill 
further  alleged  that  upon  the  death  of  the 
lessee  of  a  box  or  safe,  and  before  letters  of 
administration  have  been  issued,  appellant 
permits  the  next  of  kin  having  the  key  to 
open  the  bor,  in  the  presence  of  appellants 
agents,  for  the  purpose  only  of  ascertaining 
whether  decedent  has  left  a  will  In  the  box, 
which,  If  found,  is  deposited  in  the  probate 
court  by  appellant,  and  in  some  Instances 
where  the  next  of  kin  have  represented  that 
they  could  not  flhd  the  key  to  the  box  the 
lock  has  been  drilled  out  and  changed,  at 


their  request  and  in  their  presence.  In  order 
to  look  for  such  will,  but  in  neither  case 
does  appellant  permit  the  removal  of  any- 
thing other  than  the  will  from  the  box.  The 
bill  further  alleged  that  appellees  dalm  that 
under  the  provisions  of  section  9  of  the  in- 
heritance tax  law  of  1909  they  have  the 
right  to  compel  appellant  and  similar  institu- 
tions to  deny  to  the  personal  represaitatives 
of  deceased  box  renters,  and  to  the  survivor 
or  survivors  of  Joint  box  renters,  and  to  8ur> 
viving  partners  of  copartnership  box  renters, 
control  over  and  liberty  to  remove  the  con- 
tents of  the  safe  deposit  boxes,  or  any  part 
thereof,  unless  notice  of  the  time  and  place 
of  the  Intended  removal  Is  served  upon  the 
State  Treasurer  and  Attorney  General  at 
least  10  days  prior  to  such  r^noval,  and  un- 
less the  State  Treasurer  and  Attorney  Gen- 
eral consent,  in  writing  to  such  removal,  or  a 
sufficient  portion  or  amount  of  such  contents 
be  retained  by  appellant  tt»  pay  any  tax  and 
Interest  which  may  thereafter  be  assessed, 
on  account  of  the  taking  possession  of  the 
contents  of  such  box  by  the  personal  repre- 
sentatives of  the  decedent,  or  by  the  surviv- 
or or  survivors  among  Joint  box  holders,  or 
by  the  surviving  partners  of  the  decedent  if 
the  box  was  held  in  the  name  of  a  copartner- 
ship; that  appellees  also  claim  the  right  to 
examine  the  contents  of  any  such  safe  de- 
posit box  at  the  time  of  the  removal  or  tak- 
ing possession  of  the  contents  by  the  person 
legally  entitled  thereto,  all  of  which  claims 
appellant  insists  are  In  conflict  with  the 
terms  and  obligations  imposed  upon  it  by  its 
contracts  with  box  renters  and  with  the  con- 
stitutional rights  of  box  renters  and  their 
l€«al  representatives,'  and  especially  with 
the  constitutional  rights  of  surviving  Joint 
or  partnership  box  renters,  as  said  section  9 
is  In  violation  of  section  10  of  article  1  of  the 
Constitution  of  the  United  States,  and  of 
article  4  and  of  section  1  of  article  14  of  the 
amendments  to  the  Constitution  of  the  Unit- 
ed States,  and  is  also  In  violation  of  sections 
2,  6,  13,  and  14  of  article  2  of  the  Constitu- 
tion of  this  state,  and  is  therefore  in  the 
particulars  above  set  forth  unconstitutional 
and  void.  The  bill  also  contains  allegations 
Intended  to  show  the  Jurisdiction  of  a  court 
of  equity  to  take  cognizance  of  the  matter 
Jn  order  to  prevent  multiplicity  of  suits  and 
to  prevent  irreparable  injury  to  appellant's 
business.  . 

It  is  contended  by  the  appellant  that  its 
constitutional  rights,  both  state  and  federal, 
are  infringed  upon  by  said  section  of  the 
statute  in  the  following  particulars:  (1) 
That  it  impairs  the  obligations  of  its  char- 
ter; (2)  that  it  deprives  it  of  liberty'  and 
property  without  due  process  of  law;  and 
(3)  that  it  deprives  it  of  the  due  protection 
of  the  law.  It  is  also  insisted  that  its  les- 
sees, in  addition  to  being  deprived  of  liberty, 
property,  and  the  equal  protection  of  the 
law,  have  (1)  their  property  subjected  to  un- 
reasonable searches  and  seizures,  and  (2)  that 
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their  property  Is  devoted  to  a  pnbllc  use 
without  Just  compensation.  And  It  Is  fur- 
ther urged  that  It  is  (1)  forced  to  become  a 
trustee  and  to  perform  the  duties  of  a  trus- 
tee without  its  consent,  and  that  It  is  (2)  re- 
quired to  perform  the  duties  of  a  tax  assess- 
ing and  tax  collecting  officer  without  Its  con- 
sent 

George  Packard,  Vincent  J.  Walsh,  and 
John  J.  Peclcham  (Orrllle  Peckham,  of  coun- 
sel), for  appellant  W.  H.  Stead,  Atty.  Gen., 
and  Walter  K.  Lincoln  (Charles  B.  Wood- 
ward, of  counsel),  for  appellees. 

HAND,  X  (after  stating  the  facts,  as 
abofe).  The  right  of  appellant  to  maintain 
this  bill  lias  not  been  challenged  by  the  ap- 
pellees, and  it  will  therefore  be  assumed 
without  argument  for  the  purpose  of  this 
appeal,  that  the  allegations  of  the  bill  are 
sufficient  to  show  that  a  property  right  of 
the  appellant  was  involved  in  the  court  be- 
low, and  that  the  bill  could  be  maintained  to 
avoid  a  multiplicity  of  suits.  Graft  v.  In- 
diana, Decatur  &  Western  Railway  Co.,  166 
111.  580,  48  N.  E.  1132;  Cragg  v.  Levlnson, 
288  111.  69,  87  N.  B.  121,  21  L.  R.  A.  (N.  S.) 
417;  Pelton  v,  NaUonal  Bank,  101  D.  S.  143, 
25  li.  Ed.  901;  Cummings  v.  National  Bank, 
101  U.  S.  168,  25  (L.  Ed.  903 ;  Hills  v.  Ex- 
change Bank,  105  U.  S.  319,  26  L.  Ed.  1052; 
Union  Pacific  Railway  Co.  v.  Ryan,  118  U. 
S.  626,  5  Sup.  Ct  601,  28  L.  Ed.  1098. 

The  counsel  for  the  appellant  and  the 
counsel  for  the  state  differ  widely  and  funu- 
amentally  upon  the  relation  which  the  ap- 
pellant sustains  towards  its  lessees,  and  the 
property  which  its  lessees  place  in  the  safety 
deposit  boxes  and  safes  which  they  rent 
from  the  appellant  and  as  to  the  interest  of 
the  state  In  the  property  situated  in  a  safe- 
ty deposit  box  or  safe,  placed  there  by  a 
lessee,  upon  the  death  of  the  lessee,  when 
the  property  is  subject  to  the  payment  of  an 
inheritance  tax.  We  think,  for  the  proper 
decision  of  this  case,  the  exact  relation  which 
the  appellant  sustains  to  a  person  to  whom 
it  rents  a  safety  deposit  box  or  safe,  and  the 
property  placed  in  such  box  or  safe  by  the 
lessee,  and  the  interest  which  the  state  has 
in  the  property  of  a  lessee  remaining  in  such 
safety  deposit  box  or  safe  upon  his  death, 
If  such  property  is  subject  to  an  inheritance 
tax,  must  necessarily  be  determined  as  a 
preliminary  question,  as,  according  to  our 
view,  the  correct  determination  of  those 
questions  will  simplify  many  of  the  ques- 
tions discussed  in  the  briefs  and  eliminate 
others,  and  place  the  case  In  such  a  situation 
that  a  rational  solution  of  the  question  here 
Involved,  whose  determination  Is  vital  to  a 
correct  decision  of  this  case,  may  readily  be 
determined. 

[1]  We  think  it  dear  iliat.where  a  safety 

deposit  company  leases  a  safety  deposit  box 

or  safe,  and  the  lessee  takes  possessloii  of 

the  box  or  safe  and  places  therein  his  secu- 
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rities  or  other  valuables,  the  relation  of  bailee 
and  bailor  is  created  between  the  parties  to 
the  transaction  as  to  such  securities  or  other 
vajuables,  and  that  the  fact  that  the  safety 
deposit  company  does  not  know,  and  that  It 
it  is  not  expected  It  shall  Imow,  the  charac- 
ter or  description  of  the  property  whldi  is 
deposited  in  such  safety  deposit  box  or  safe 
does  not  change  that  relation,  any  more  than 
the  Illation  of  a  bailee  who  should  receive 
for  safe-keeping  a  trunk  from  a  bailor 
would  be  changed  by  reason  of  the  fact  that 
the  trunk  was  locked  and  the  key  retained 
bf  the  bailor,  although  the  obligation  rest- 
ing upon  the  bailee  with  reference  to  the  care 
he  should  bestow  upon  the  property  in  the 
trunk  might  depend  upon  his  knowledge  of 
the  contents  of  the  trunk.  Obviously  the 
bailee  would  be  in  possession  of  the  trunk 
and  its  contents,  and  no  amount  of  argument 
would  demonstrate  that  while  the  trunk  was 
In  possession  ot  the  bailee,  its  contents  were 
In  the  possession  of  the  bailor,  solely  by  rea- 
son of  the  fact  that  the  bailor  of  the  trunk 
retained  the  key,  and  the  bailee  did  not  have 
access  to  the  trunk.  We  ore  of  the  opinion 
that  the  relation  of  bailee  and  bailor  exists 
between  the  appellant  and  its  lessees,  and 
that  the  deposit  of  the  securities  and  valu- 
ables by  Its  lessees  In  rented  safety  deposit 
lx>xes  or  safes  is  a  bailment,  and  that  the 
law  applicable  to  bailments  generally  applies 
to  such  transaction  and  to  such  property. 

In  Mayer  v.  Brenslnger,  180  111.  110,  54  K. 
EL  159,  72  Am.  St  Rep.  196,.  the  appellee 
rented  from  the  appellant  a  safety  deposit 
box  In  his  safety  deposit  vault,  in  which 
he  deposited  cash.  During  the  illness  of  the 
appellee  the  cash  was  removed  from  the  box, 
and  suit  was  brought  and  a  recovery  was 
had.  In  that  case,  as  In  this,  the  appellee 
retained  the  key  to  the  box.  The  court  on 
page  113  of  ISO  111.,  on  page  160  of  54  N.  E., 
72  Am.  St  Rep.  196,  said:  "The  relation 
which  the  appellant  bore  to  the  appellee  was 
that  of  a  bailee  or  depositary  for  hire.  As 
such  bailee  or  depositary  for  hire  tbe  ap- 
pellant was  bound  to  exercise  ordinary  care 
and  diligence  in  the  preservation  of  the  prop- 
erty Intrusted  to  him  by  the  appellee.  Or- 
dinary care  in  such  cases  is  such  care  as 
every  prudent  man  takes  of  his  own  goods, 
and  ordinary  diligence  in  the  preservation 
of  such  goods  is  such  diligence  as  men  of 
common  prudence  usually  exercise  about 
their  own  affairs.  Chicago  &  Alton  Rail- 
road Co.  V.  Scott  42  111.  132.  Although  one 
who  hires  a  box  in  tbe  vaults  of  a  safety 
'deposit  company  may  keep  the  key  himself. 
yet  the  company,  without  any  special  con- 
tract to  that  effect  will  be  held  to  at  least 
ordinary  care  in  keeping  the  deposit." 

In  the  case  of  Lockwood  v.  Manhattan 
Storage  &  Warehouse  Co.,  28  App.  Dlv.  68,. 
50  N.  Y.  Supp.  974,  it  appeared  that  the  de- 
fendant among  other  things,  maintained, 
at  its   warehouse  safe  deposit  vaults,  con- 
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tabling  separate  safe  deposit  boxes  or  safes. 
Plaintiff  had,  for  a  consideration  paid,  rent- 
ed a  safe  deposit  t>oz  of  defendant  One  ke7 
to  the  box  was  held  by  the  plaintiff  and  one 
by  the  defendant  Access  to  the  box  could 
be  gained  only  by  the  use  of  said  two  keys. 
The  plaintiff  deposited  in  her  box  certain 
sums  of  money,  which,  when  she  returned 
some  days  later,  she  found  had  disappeared. 
Suit  was  brought  to  recover  the  vafae  of 
the  property  abstracted.  That  defendant 
was  not  in  the  possession  of  plaintiff's  prop-' 
erty  was  urged  upon  the  court  In  dispos- 
ing of  the  case  the  court  said:  "It  la  urged 
upon  the  part  of  the  defendant  that  it  was 
not  the  bailee  because  it  was  not  in  posses- 
sion of  the  plaintiff's  property.  If  It  was 
not  It  Is  difficult  to  know  who  was.  Cer- 
tainly the  plaintiff  was  not,  because  she 
could  not  obtain  access  to  the  property 
without  the  consent  and  active  participation 
of  the  defendant  She  could  not  go  into  her 
safe  unless  the  defendant  used  its  key  first 
and  then  allowed  her  to  open  the  box  with 
her  own  key,  thus  absolutely  controlling  the 
access  of  the  plaintiff  to  that  which  she  had 
deposited  within  the  safe.  The  vault  was 
the  defendant's  and  was  in  Its  custody,  and 
its  contents  were  under  the  same  conditions. 
As  well  might  It  be  said  that  a  warehouse- 
man was  not  In  possession  of  silks  in  boxes 
deposited  with  him  as  warehouseman  be- 
cause the  boxes  were  nailed  up  and  he  had 
no  access  to  them."  Bee,  also,  Cussen  v. 
South  Gallfomla  Savings  Bank,  133  Gal.  634, 
66  Pac.  1099,  85  Am.  St  Kep.  221;  Boberts 
v.  Safe  Deposit  Co.,  123  N.  T.  67,  25  N.  B. 
294,  9  L.  B.  A.  438,  20  Am.  St  Bep.  718; 
Safe  Deposit  Co.  t.  Pollock,  85  Pa.  391,  27 
Am.  B^.  660. 

[2]  We  think  the  above  authorities  clearly 
sustain  the  position  that  the  appellant  in 
law  is  in  possession  of  the  property  of  its 
lessees  deposited  in  the  safety  deposit  boxes 
or  safes  which  it  rents  to  them;  and,  while 
it  may  not  have  knowledge  of  the  character, 
amount,  or  quantity  of  the  property  which 
Its  lessees  have  deposited  In  the  safety  de- 
posit boxes  or  safes  leased  from  It,  never- 
theless It  is  in  the  legal  custody  and  con- 
trol of  such  property.  True,  while  a  lessee 
Is  living,  by  the  terms  of  the  lease  with  the 
appellant  he  has  access  to  the  box  or  safe, 
and  ui)on  his  death  the  duty  devolves  upon 
the  appellant  to  hold  the  contents  of  his 
box  or  safe  and  to  deliver  them  to  those  per- 
sons only  to  whom  they  belong  or  to  whom 
the  law  directs  they  shall  be  delivered,  and 
such  delivery  most  be  made  at  the  appellant's 
peril.  We  conclude,  therefore,  upon  the 
death  of  a  lessee  of  a  safety  deposit  box  or 
safe  the  contents  of  such  box  or  safe  are  in 
the  possession  and  control  of  the  appellant 
and  the  same  duty  rests  upon  it  as  rests 
upon  every  other  bailee  who  finds  himself 
In  the  possession  of  property  that  belongs 
to  a  bailor  who  has  died  during  the  exist- 


ence of  the  bailment;  that  Is,  to  deliver  the 
bailment  to  the  party  or  parties  upon  whom 
the  law  casts  the  title,  with  the  right  of 
possession. 

[3]  The  law  is  also  well  settled  that  the 
right  to  take  property  either  real  or  per- 
sonal, by  inheritance  or  by  bequest  or  devise. 
Is  purely  a  statutory  right  and  one  which 
rests  wholly  within  legislative  enactment, 
and  the  state,  acting  in  Its  sovereign  capac- 
ity, by  appropriate  legislation  may  regulate 
and  control  the  devolution  of  property  after 
the  death  of  the  owner.  Evans  v.  Price,  118 
III.  693,  8  N.  B.  854 ;  Wunderle  v.  Wunderle, 
144  111.  40,  33  N.  B.  195,  19  U  B.  A.  84; 
Koehersperger  v.  Drake,  167  lU.  122,  47  N. 
E.  321,  41  L.  B.  A.  446;  Billings  v.  People, 
189  111.  472,  59  N.  E.  798,  59  L.  B.  A.  807; 
In  re  Estate  of  Speed,  216  111.  23,  74  N.  R 
809,  108  Am.  St  Rep.  189 ;  In  re  Petition  of 
Mulford,  217  lU.  242,  75  N.  B.  845,  1  L.  R.  A. 
(N.  S.)  341,  108  Am.  St  Rep.  249;  In  re 
Estate  of  Graves,  242  111.  212,  89  N.  E.  97a 
In  the  Koehersperger  Case,  on  page  125  of 
167  IlL,  on  page  321  of  47  N.  El.  (41  L.  B.  A. 
446),  the  court  said:  "The  laws  of  descent 
and  the  right  to  devise  and  take  under  a 
will  within  the  state  of  Illinois  owe  their  ex- 
istence to  the  statute  law  of  the  state.  The 
right  to  Inherit  and  the  right  to  devise  being 
dependent  on  legislative  acts,  there  is.  noth- 
ing in  the  Constitution  of  this  state  which 
prohibits  a  change  of  the  law  with  reference 
to  those  subjects  at  the  discretion  of  the 
lawmaking  power.  The  laws  of  descent  and 
devise  being  the  creation  of  the  statute  law, 
the  power  which  creates  may  regulate  and 
may  impose  conditions  or  burdens  on  a  right 
of  succession  to  the  ownership  of  property 
to  which  there  has  ceased  to  be  an  owner 
because  of  death,  and  the  ownership  of 
which  the  state  then  provides  for  by  the  law 
of  descent  or  devise."  And  in  the  Graves 
Case,  on  page  216,  of  242  111.,  on  page  979 
of  89  N.  E.,  it  was  said:  "The  descent  of 
property  in  this  state,  whether  by  inherit^ 
ance  or  devise,  is  regulated  entirely  by  stat- 
utory provisions." 

[4]  It  has  been  decided  by  this  court  that 
an  inheritance  tax  is  a  tax  upon  the  right 
of  succession  and  Is  not  a  tax  upon  the  prop- 
erty Itself.  Koehersperger  v.  Drake,  supra; 
Kstate  of  Merrifield  v.  People,  212  111.  400, 
72  N.  E.  446.  It  is  obvious  that  the  money 
received  by  the  state  in  the  form  of  inher- 
itance taxes  constitutes  a  part  of  the  pub- 
lic revenue  of  the  state,  and  by  numerous  ad- 
judicated cases  it  has  been  determined  that 
the  right  of  the  state  to  such  taxes  is  a  vest- 
ed right  and  that  such  right  vests.  In  point 
of  time,  at  the  time  the  estate  vests;  that 
is,  upon  the  death  of  the  decedent  In  re 
Estate  of  Graves,  supra.  The  state,  there- 
fore, has  a  vested  financial  right  in  the  es- 
tate of  every  decedent  in  this  state  which 
is  subject  to  the  payment  of  an  inheritance 
tax,  and  that  right  Is  equal  In  degree  to  that 
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of  the  personal  representatiye,  tbe  heir,  or 
devisee  of  tbe  decedent,  and  It  vests  at  the 
same  moment  of  time  that  the  Interest  of 
the  personal  representative,  heir,  or  devisee 
vests.  In  the  Graves  Case,  on  page  216  of 
242  in.,  on  page  979  of  89  N.  E.,  this  court 
Bald:  "All  the  property  owned  by  any  per- 
son at  his  decease  passes  either  under  tbe 
statute  of  descent,  to  the  persons  mentioned 
In  that  statute,  or  under  the  statute  of 
wills,  to  his  devisees.  In  either  event  It  pass- 
es subject  to  tbe  Indebtedness  of  the  dece- 
dent and  the  expenses  of  administration,  and 
to  no  other  chargea  The  Inheritance  tax 
law  provides  that  all  prox)erty  so  descending, 
whether  under  the  statute  of  wills  or  the 
statute  of  descent,  shall  be  subject  to  a  tax, 
at  certain  specified  rates,  at  the  fair  market 
value  thereof,  which  shall  be  due  at  the 
death  of  the  decedent.  The  tax  Is  not  upon 
the  estate  of  the  decedent,  but  upon  the  right 
of  succession,  and  it  accrues  at  the  same 
time  the  estate  vests;  that  Is,  upon  the 
death  of  the  decedent  Questions  may  arise 
as  to  the  persons  in  whom  the  title  vests, 
and  such  questions  may  affect  the  amount 
of  the  tax  and  the  person  whose  estate  shall 
be  Chargeable  with  it ;  but,  when  those  ques- 
tions are  finally  determined,  their  determina- 
tion relates  to  the  time  of  the  decedent's 
death.  No  changes  of  tltle^  transfers,  or 
agreements  of  those  who  succeed  to  tlie*  es- 
tate, among  themselves  or  with  strangers, 
can  affect  the  tax.  All  questions  concerning 
it  must  be  determined  as  of  the  date  of  the 
decedent's  death." 

In  Matter  of  the  Estate  of  Stanford,  126 
Cal.  112,  64  Pac  259,  58  Paa  46^,  45  L.  R.  A 
788,  the  court  had  under  consideration  a 
statute  of  the  state  of  California  which,  in 
part  and  in  effect,  surrendered  to  the  bene- 
ficiary all  the  tax  which  had  accrued  In  cer- 
tain cases  under  a  prior  law.  The  Cojuatitu- 
tlon  of  California  prohibited  the  Legislature 
from  releasing  or  extinguishing,  in  whole 
or  in  part,  the  indebtedness,  liability,  or  ob- 
ligations of  any  corporation  or  person  to 
the  state.  As  to  estates  which  had  become 
subject  to  the  tax  under  the  prior  law  but 
in  which  the  tax  had  not  been  paid,  the 
court  held  that  the  amendatory  act  under 
consideration  was  Invalid,  as  Infringing  the 
constitutional  provision  above  referred  to. 
The  court  placed  its  holding  upon  the  ground 
that  the  state,  upon  the  death  of  the  dece- 
dent, acquired  a  vested  interest  in  the  tax 
due  tbe  state.  Upon  that  point  the  court 
said:  "This  being  so,  and  the  Legislature 
in  this  case  having  determined  that  95  per 
cent,  of  the  decedent's  estate  may  go  to  his 
heirs  and  beneficiaries  and  that  five  per 
cent,  be  retained  to  tbe  state,  it  is  too  clear 
for  argument  that  this  6  per  cent,  vested 
in  the  state  at  the  same  time  that  the  05 
per  cent  vested  in  the  heirs  or  other  bene- 
ficiaries. 'An  estate  is  vested  when  there 
is  an  immediate  right  of  present  enjoyment 


or  a  present  fixed  right  of  future  enjoyment' 
Koit's  Com.  202.  The  state  here,  from  the 
death  of  the  decedent  has  a  present  fixed 
right  of  future  enjoyment  to  tbe  five  per 
cent  of 'his  estate.  This  is  property  or  a 
thln^  of  value  belonging  to  the  state." 

[5]  It  is  clear,  therefore,,  that  the  state 
has  an  Interest  In  every  estate  that  is  sub- 
ject to  tbe  payment  of  an  Inheritance  tax, 
and  in  all  such  proceedings  the  Attorney 
General,  or  some  other  designated  ofBcer,  is 
the  representative  of  the  state.  People  v. 
Sholem,  238  111.  203,  87  N.  E.  390.  We  think, 
therefore,  that  the  conclusion  from  what  has 
been  said  logically  and  necessarily  follows 
that  where  a  lessee  of  the  appellant  dies 
leaving  property  in  one  of  the  safety  deposit 
boxes  or  safes  of  the  appellant  the  sjtate, 
by  Its  proper  representative,  has  the  right  to 
be  advised  whether  or  not  it  shall  ultimately 
be  established  that  It  has  an  interest  In  such 
property  and  of  the  time  when  the  prop- 
erty will  be  surrendered  and  delivered  by 
the  appellant  to  the  personal  representative, 
heir  or  devisee  of  the  decedent  for  the  pur-, 
pose  of  becoming  Informed  as  to  whether  the 
succession  to  such  property  is  subject  to  an 
inheritance  tax.  If  such  were  not  held  to 
be  the  law,  all  moneys,  securities,  or  other 
valuables  held  by  appellant  In  Its  safetj' 
deposit  boxes  or  safes  for  its  lessees,  upon 
the  death  of  a  lessee,  might  be  transferred 
to  parties  other  than  the  state  or  its  repre- 
sentatives and  immediately  removed  to  a 
foreign  state  or  country  or  concealed  or  oth- 
erwise disposed  of,  and  the  true  owner  of 
the  property  In  part — that  Is,  the  state — ^be 
deprived  of  all  right  to  enjoy  the  use  and 
possession  of  such  property.  It  therefore 
legitimately  follows,  we  tliink,  that  the  pro- 
visions of  section  9  which  require  tbe  repre- 
sentative of  the  state  to  have  notice  of  the 
time  when  property  held  by  safety  deposit 
companies,  the  former  owners  o,f  which  are 
deceased,  is  to  be  surrendered  and  removed 
from  the  custody  of  the  safety  deposit  com- 
pany and  delivered  to-  the  personal  repre- 
sentative, heir,  or  devisee  of  the  decedent, 
are  not  an  unreasonable  measure  to  protect 
the  state  from  loss  of  property  In  which  it 
has  a  vested  right  Neither  do  we  think, 
as  will  hereafter  be  shown,  that  the  appel- 
lant or  the  personal  representative,  the  heir, 
or  the  legatee  of  the  decedent  Is  deprived  of 
any  constitutional  right  by  requiring  that  the 
representative  of  the  state  be  given  notice  of 
such  surrender  and  delivery.  Nor  can  we 
see  that  the  appellant  will  be  deprived  of 
any  of  its  constitutional  rights  by  making 
It  liable  for  the  amount  of  the  inheritance 
tax  in  case  it  violates  the  clear  mandate  of 
the  law  and  parts  with  tbe  possession  of 
such  property  without  giving  notice  to  the 
state  of  such  removal  and  delivery,  or  in 
being  pmalized  for  so  doing.  It  is  obvious, 
should  doubts  arise  as  to  whether  an  inher- 
itance tax  is  due  on  the  succession  of  prop-. 
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erty  held  by  a  safety  deposit  company  whose 
former  owner  Is  dead,  or  as  to  the  amount 
of  such  tax,  the  courts  will  always  be  open, 
upon  the  application  of  the  safety  deposit 
company,  the  state  or  those  interested,  to 
adjudicate  upon  such  .questions  as  may  ttrise 
and  solve  the  doubt,  so  that  the  appellant's 
expressed  fear  tWt  It  might  be  wrongfully 
required  to  pay  an  Inheritance  tax  upon 
property  which  It  had  sapposedly  properly 
surrendered  and  delivered,  or  be  penalized 
for  the  Infractlm  of  the  statute  and  mulcted 
in  costs.  Is,  we  think,  a  groundless  fear. 

From  what  has  been  decided  it  follows 
that  it  is  our  view  that  section  ^  of  the  act 
of  1009  Is  a  valid  enactment  so  far  as  it 
covers  property  held  by  a  safety  deposit 
company,  and  which  had  been  deposited  in 
a  safety  deposit  box  or  safe,  in  a  case  where 
the  sole  lessee  of  such  safety  deposit  box 
or  safe  had  died  leaving  his  property  in  a 
safety  deposit  box  or  safe  and  In  the  cus- 
tody of  and  under  the  c<Kitrol  of  the  appel- 
lant. It  being  our  view  that,  in  consideration 
of  such  enactment,  the  appellant  has  no 
more  right,  under  the  Constitution,  either 
state  or  national,  to  Ignore  the  property 
rights  of  the  state  and  to  surrender  and  de- 
liver property  thus  situated  by  turning  it 
over  to  the  personal  representative,  heir,  or 
devisee  of  the  decedent  than  it  would  have 
to  deliver  the  same  to  the  state  to  tb6  entire 
exclusion  of  the  rights  of  the  personal  rep- 
resentative, heir  or  devisee  of  the  deceased. 
All  the  parties  in  interest  for  whom  the  ap- 
pellant, as  a  safety  deposit  company,  holds 
property  thus  situated,  are  imder  the  law 
entitled  to  be  informed  of  the  condition  and 
amount  of  such  property  so  found  In  safety 
deposit  boxes  or  safes  before  the  appellant 
parts  with  the  possession  thereof.  This 
would  be  the  law  which  would  govern  any 
other  bailee  under  like  circumstances  if  the 
statute  had  not  been  enacted,  and  we  think 
no  valid  reason  is  or  can  be  assigned  .why 
such  should  not  be  held  to  be  the  law  in 
view  of  said  statute  governing  safety  deposit 
companies. 

It  is  contended  by  the  appellant  that,  even 
though  the  constitutionality  of  section  9 
of  the  act  of  1909  should  be  sustained  when 
applied  to  property  found  in  a  safety  depos- 
it box  or  safe  where  the  sole  lessee  of  such 
receptacle  is  dead,  it  Is  clearly  unconstitu- 
tional when  applied  to  property  found  in  a 
safety  deposit  box  or  safe  where  there  are 
joint  lessees  and  one  of  the  lessees  is  dead, 
even  though  the  lessees  were  not  Jointly 
Interested  in  the  contents  of  such  safety  de- 
posit box  or  safe  and  the  property  was  not 
commingled  In  the  safety  deposit  box  or 
safe;  that  the  enforcement  of  the  statute 
would  be  far  more  objectionable,  on  constitu- 
tional grounds,  where  one  of  two  or  more 
lessees  was  deceased  and  the  property  found 
In  a  safety  deposit  box  or  a  safe  was  owned 
Jointly  by  the  lessees,  or  where  the  lease  was 


made  by  a  copartnership  and  the  property 
belonged  to  the  copartnership  and  one  of 
the  copartners  had  died  and  the  surviving 
Joint  owner  or  the  surviving  partner  or  iwrfc- 
ners  were  seeking  to  have  the  Joint  property 
or  copartnership  property  surrendered  and 
ddlvered  to  such  Joint  owner  or  surviving 
I>artner  or  partners.  As  to  the  case  of  the 
death  of  one  of  two  or  more  Joint  lessees, 
where  the  property  of  such  Joint  lessees  was 
deposited  In  the  safety  deposit  box  or  safe,  . 
but  the  property  of  the  several  lessees  had 
not  been  commingled  and  the  property  of  the 
surviving  lessee  could  be  readily  separated 
from  the  property  of  the  deceased  lessee^  we 
see  no  difflcully  in  the  way  of  the  enforce- 
ment of  the  statute.  All  that  would  be  neo- 
essary  for  the  appellant  to  do  to  protect  the 
rights  of  the  surviving  lessee  would  be  to 
deliver  to  him  his  property  and  protect  the 
parties  representing  the  deceased  by  holdiu.i; 
the  property  which  belonged  to  the  deceased 
lessee.  If  inconvenience  arises,  it  would 
arise  out  of  the  joint  relation  of  tlie  parties,- 
and  might  as  readily  arise  between  the  ajt- 
pellant,  the  surviving  lessee,  and  the  t>er- 
sonal  representative  or  heir  of  the  decedent 
as  between  the  appellant  and  the  surviving 
lessee  and  the  state.  Whatever  inconven- 
ience to  the  appellant  or  to  the  surviving 
lessee  would  be  caosed  by  the  Joint  occu- 
pancy of  the  safety  deposit  box  or  safe  would 
be  necessarily  an  Inconvenience  which  they 
must  have  contemplated  when  they  entered 
into  the  Joint  relation,  and  would,  we  think, 
place  each  of  them  In  a  position  where  they 
could  not  object  to  the  owners  of  the  prop- 
erty who  sutceeded  to  the  rights  of  the  de- 
ceased Joint  lessee  (which  would  include 
the  state)  from  obtaining  their  full  rights 
in  the  property  of  the  deceased  lessee  found 
in  such  safety  deposit  box  or  safe.  We 
therefore  conclude  that  there  is  no  constitu- 
tional objection  to  the  enforcement  of  the 
statute  as  to  property  owned  Jointly  by  a 
deceased  lessee  and  another  and  deposited 
in  a  safety  deposit  box  or  safe,  where  the 
property  of  the  several  lessees  has  not  been 
commingled  by  the  acts  of  the  parties  but 
has  been  kept  separate.  We  think  it  can 
be  said  that  where  the  property  of  joint 
lessees  has  been  commingled  or  is  Jointly 
owned  by  the  lessees,  upon  the  death  of  one 
of  the  Joint  lessees,  the  parties  who  suc- 
ceeded to  the  rights  of  the  deceased  Joint 
lessee  (which  would  include  the  state)  wonld 
have  the  right,  as  against  the  api>ellant  and 
the  surviving  lessee,  to  have  toe  amount, 
character,  and  value  of  the  property  de- 
posited Jointly  in  such  deposit  box  or  safe 
determined  before  the  property  is  surren- 
dered or  delivered  by  the  appellant,  and  to 
have  the  property  belonging  to  the  parties 
who  succeeded  to  the  rights  of  the  deceased 
lessee  valued  and  determined,  and  that  the 
appellant  and  the  surviving  Joint  owner  who 
had  assisted  in  creating  such  Joint  relation 
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conld  not  complain  of  the  enforcement  of  tbe 
Btatnte,  which  was  enacted  for'  the  deter- 
mination of  the  rights  of  the  parties  (which 
would  include  the  state)  who  succeed,  in 
part,  to  the  rights  of  such  deceased  owner. 
CSearly,  when  the  Joint  relationship  was 
formed,  It  was  known  to  all  Joint  owners 
who  entered  into  the  relation,  as  well  as  to 
the  appellant,  that,  if  the  death  of  one  of 
tlie  Joint  owners  intervened  l)efore  the  Joint 
relationship  was  terminated,  it  would  be 
necessary  to  determine  tbe  question  of  each 
Joint  owner's  interest  in  the  property.  We 
tliink  the  same  course  of  reasoning  which 
controls  where  property  is  found  In  a  safety 
deposit  box  or  safe'  which  was  leased  Joint- 
ly, and  where  the  property  of  each  lessee  has 
been  kept  separate  and  apart,  must,  in  favor 
of  the  state  and  all  others  Interested  In  the 
property,  be  applied  as  against  the  aw>el- 
lant  and  the  Joint  surviving  owner  who  has 
commingled  his  property  with  a  Joint  lessee 
who  has  died,  and  that  the  statute  can  be 
enforced  in  the  same  manner  against  the 
appellant  and  the  Joint  surviving  lessee  who 
has  voluntarily  commingled  his  property,  as 
agahist  appellant  and  a  Joint  lessee  who  has 
kept  his  property  separate.  We  therefore 
hold  the  act  constitutional  in  the  latter  as 
well  as  the  former  case. 

A  more  dlfBcult  question  Is  presented  when 
the  safety  deposit  box  or  safe  has  been  leas- 
ed by  a  copartnership  and  one  member  of 
the  copartnership  has  died  leaving  copartner- 
ship property  remaining  in  such  safety  de- 
posit box  or  safe.  We  think,  however,  if  it 
be  borne  in  mind  that  the  copartnership  by 
the  death  of  a  copartner  is  dissolved,  and 
that  whUe  the  assets  may  be  lawfully  re- 
tained by  the  surviving  member  or  surviving 
members  of  the  copartnership,  they  ulti- 
mately must  account  to  the  personal  repre- 
sentative of  the  deceased  partner  for  hla 
share,  and  that  the  inheritance  tax  will  only 
be  assessed  upon  the  succession  to  what  may 
remain  after  the  partnership  debts  are  paid, 
It  must  be  held  that  the  statute  applies  to 
a  copartnership  lease  and  to  copartnership 
assets.  We  can  see  no  objection  to  the 
personal  representative  of  the  deceased  part- 
ner, and  all  other  persons  who  have  or  will 
have  an  Interest  In  his  estate  (which  would 
include  the  state),  beUig  informed  as  to  the 
amount,  character,  and  value  of  the  copart- 
nership assets  in  a  leased  copartnership  safe- 
ty deposit  boi  or  safe  at  the  time  of  the 
dissolution  of  the  partnership  by  the  death 
of  a  partner.  In  the  Graves  Case,  supra, 
It  was  held  that  while  questions  may  arise 
as  to  the  persons  In  whom  the  title  rests, 
and  such  questions  may  affect  the  amount  of 
tiie  inheritance  tax  and  the  persons  whose 
estate  shall  be  chargeable  with  it,  still,  when 
those  questions  are  finally  determined,  their 
determination  relates  back  and  becomes  fixed 
as  of  the  date  of  the  death  of  the  decedent 
It  cannot  be  legitimately  urged  that  the 
trae  object  of  the  organization  of  the  safety 


deposit  company  is  to  furnish  receptacles 
where  imrties  may  secrete  their  property 
from  the  eye  of  the  tax  assessing  and  tax  col- 
lecting of&cet  of  the  state  with  a  view  of 
escaping  taxation,  or  that  when  property  is 
found  in  the  possession  of  a  safety  deposit 
company  which  formerly  belonged  to  a  per- 
son who  has  since  died  or  in  which  he  Is 
interested  it  shonld  not  be  taxed,  and  we 
think  no  valid  reason  can  be  suggested  why 
every  i)er8on  interested  In  property  thus 
found  (which  would  Include  the  state)  has 
not  the  right,  whether  it  be  held  individually 
or  Jointly  or  by  a  copartnership,  to  know  the 
amount,  value,  and  kind  of  such  property. 

[6]  When  a  partnership  Is  dissolved  by  the 
death  of  a  partner,  the  law  requires  the  sur- 
viving partner  or  partners  to  Inventory  the 
partnership  estate,  to  have  it  appraised  and 
to  file  a  list  of  liabilities-^in  short,  to  make 
a  full  showing  of  the  partnership  estate.  It 
has  never  been  thought  that  statutes  of  that 
character  were  unconstitutional  by  reason 
of  the  fact  that  the  surviving  partners  were 
required  thereby  to  disclose  the  partnership 
assets  or  spread  upon  the  records  of  the 
county  court  the  secrets  of  the  business  of 
the  partnership.  The  whole  scope  and  object 
of  section  9  is  to  require  a  disclosure  of  the 
assets  of  the  deceased  person,  not  alone 
those  which  are  deposited  in  safety  deposit 
vaults,  but  such  as  are  held  by  trust  com- 
panies, cosporatlons,  banks,  or. other  insti- 
tutions or  by  any  person  or  persons;  and 
there  Is  no  valid  reason  why,  when  assets 
are  deposited  in  the  safety  deposit  boxes  or 
ontes  of  a  safety  deposit  company  for  safe- 
keeping, the  state,  and  every  other  person 
having  a  property  right  in  such  deposit,  upon 
the  death  of  the  depositor  shonld  not  be 
permitted,  at  the  time  such  assets  are  with- 
drawn from  the  vaults  of  the  safety  deposit 
company,  to  be  Informed  of  their  character, 
value,  and  amount.  We  are  fully,  convinced 
that  the  statute  legitimately  places  the  state 
in  the  same  position  as  any  other  owner  In 
regard  to  its  right  to  be  Informed  as  to  the 
value  of  the  assets  of  a  deceased  lessee,  and 
that  the  right  of  the  state  to  secure  such  In- 
formation rests  on  valid  constitutional 
grounds. 

We  will  now  consider  In  detail  some  of  tbe 
objections  which  are  specifically  urged  by 
counsel  for  the  appellant  against  the  con- 
stitutionality of  section  9. 

[7]  It  is  first  contended  that  tbe  section 
impairs  the  obligation  of  the  charter  of  the 
appellant.  The  charter  of  the  appellant, 
which  is  its  contract  with  the  state,  provides 
that  it  is  organized  "for  the  express  purpose 
of  providing  a  suitable  building  or  buildings 
with  vaults  and  safes,  with  a  special  regard 
to  protection  against  loss  by  fire,  robbery  or 
otherwise,  and  to  carry  on  the  business  of 
safety  deposit  and  storage."  In  pursuance 
of  its  corporate  powers,  it  has  provided  a 
building  and  entered  upon  the  business  of 
renting  safety  deposit  boxes  and  safes,  and 
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we  are'  unable  to  ascertain  wbereln  section 
9  Impairs,  takes  from,  or  Infringes  any  of 
the  powers  of  the  appellant  granted  to  It 
by  Its  charter.  Section  9  In  no  way  de- 
I^ves  the  appellant  of  the  right  of  constmct- 
Ing  or  renting  a  bnlldlng,  vaults, 'etc.,  or  of 
renting  Its  safety  deposit  boxes  or  safes,  or 
deprives  It  of  Its  right  to  act  as  a  deposi- 
tory for  hire  and  to  receive  and  accept  for 
deposit  all  securities  or  other  valuables 
which  may  be  delivered  to  it  by  its  lessees, 
or  prevents  It  from  delivering  to  the  right- 
ful owner  or  owners  of  or  persons  entitled  to 
all  or  any  of  such  securities  or  other  valu- 
ables as  may  have  been  delivered  to  it,  upon 
the  termination  of  the  relation  which  Is 
created  between  it  and  Its  lessees.  The  nt- 
mopt  that  can  be  said  Is  that  upon  the  termi- 
nation of  the  relation  which  has  been  creat- 
ed between  the  appellant  and  a  lessee  by  the 
death  of  such  lessee  It  cannot  part  with  the 
possession  of  or  surrender  the  securities  or 
other  valuables  which  have  been  placed  in 
Its  safety  deposit  box  or  safe  without  pur- 
suing the  method  contained  in  section  9,  to 
the  end  that,  If  there  is  due  upon  the  succes- 
sion of  the  property  deposited  with  It  an 
Inheritance  tax,  the  amount  of  such  Inherit- 
ance tax  may  first  be  determined  and  col- 
lected. The  law  has  always  been  that  a 
bailee  roust  deliver  the  bailment  to  the  per- 
son to  whom  it  belongs,  upon  the  termina- 
tion, of  the  contract  of  bailment,  ^nd  all  the 
LiegJslature  has  done  Is  to  pass  a  statute 
which  vests  the  state  with  an  Interest  In  the 
estate  of  a  deceased  person  which  Is  subject 
to  an  inheritance  tax,  and  which  provides 
that,  where  the  bailment  is  terminated  by 
the  death  of  the  lessee  and  the  property  is 
to  be  surrendered  by  the  safety  deposit  com- 
pany, the  state  shall  be  treated  as  a  part 
owner  of  such  bailment  and  receive  notice, 
through  its  appropriate  officer,  of  the  pro- 
posed surrender,  to  the  end  that  it  may  re- 
ceive and  be  paid  its  proper  proportion  of 
the  property  so  deposited  with  appellant. 
This,  as  has  heretofore  been  determined,  is 
not  an  nnreasonable  or  unconstitutional  regu- 
lation.. That  the  state  has  the  right  to  mod- 
ify, regulate,  or  Impose  conditions  upon  the 
right  of  succession,  by  Inheritance  or  by  will 
to  property  which  was  owned  by  a  person 
who  has  died  there  can  be  no  qnestion.  In 
re  Estate  of  Speed,  supra.  The  right  to  take 
property  In  pursuance  of  descent  or  will  Is 
wholly  statutory,  and  that  such  right  may  be 
changed  by  the  Legislature  is  unquestioned. 
Eochersperger  v.  Drake,  supra;  In  re  Es- 
tate of  Speed,  supra;  In  re  Petition  of  Mul- 
ford,  supra.  The  right  to  bequeath  or  devise 
property  by  will  or  to  take  by  Inheritance 
can  be  enjoyed  only  because  such  right  is 
conferred  by  statute.  Evans  v.  Price,  supra ; 
Wunderle  t.  Wunderle,  supra.  The  propo- 
sition that  the  state  has  the  right  to  provide 
for  an  Inheritance  tax  and  to  levy  the  tax 
upon  the  right  of  the  succession  to  property, 
and  to  provide  that  the  state  shall  take  a 


vested  Interest  in  the  estate  Immediately  ap' 
on  the  death  of  the  deceased,  has  become  In 
this  state  axiomatic.  We  do  not  tlUnk^ 
therefore,  that  a  law  which,  In  fact,  only 
requires  that  the  appellant  shall  not,  wltb- 
ont  notice  to  the  state,  deliver  the  property 
which  it  has  received  into  its  vaults -where 
the  owner  or  part  owner  of  such  property 
has  died  since  its  receipt  by  the  appellant, 
and,  if  It  is  subject  to  an  inheritance  tax,  not 
deliver  the  same,  without  the  consent  of  the 
state,  untU  the  tax  Is  paid,  can  rightfully  be 
said  to  infringe  upon  the  charier  rights  of 
the  appellant 

[SJ  It  is  also  contended  that  the  appellant 
is  deprived  of  property  and  lH)erty  withont 
due  process  of  law,  and  that  it  is  deprived  of 
the  due  protection  of  the  law  by  said  section 
9.  Having  heretofore  reached  the  conclusion 
that  a  safety  deposit  company  is  in  posses- 
sion and  control  of  the  securities  and  other 
valuables  delivered  to  It  by  Its  lessees,  and 
that  the  relation  of  bailee  and  bailor  exists 
between  the  safety  deposit  company  and  Its 
lessee,  and  that  upon  the  contingency  of  the 
death  of  a  lessee  who  Is  an  owner,  in  whole 
or  in  part,  of  property  In  the  possession  of 
the  safety  deposit  company  the  safety  de- 
posit company  may  rightfully  hold  such  de- 
posit, and  must  hold  it,  until  it  can  deliver 
it  to  the  true  owner,  and  that  the  state  Is  a 
part  owner  of  the  deposit  in  case  it  Is  sub- 
ject to  the  payment  of  an  Inheritance  tax, 
we  think  by  the  terms  of  section  9  the  ap- 
pellant's right  of  contract  is  not  infringed 
upon  and  that  it  is  not  deprived  of  liberty, 
property  or  the  due  protection  of  the  law — 
In  short,  that  section  9  provides,  first,  for  the  - 
determination  of  the  qnestion,  Is  the  proper- 
ty subject  to  an  inheritance  tax? — and,  if  it 
is,  that  it  must  be  paid  before  the  appellant! 
can  rightfully  part  with  the  possession  of 
the  property.  In  this  connection  the  objec- 
tion to  the  statute  that  the  appellant  is  made 
a  trustee  and  tax  gatherer  without  Its  con- 
sent may  be  considered,  and  the  answer  to 
these  propositions  will,  we  think,  demon- 
strate the  fallacy  of  the  argument  that  the 
appellant  has  been  deprived,  by  the  statute, 
of  liberty,  property,  and  the  due  protection 
of  the  law. 

[(]  The  appellant  is  not  a  trustee  in  the 
ordinary  sense,  but  a  bailee,  and  the  fact.  If 
it  were  a  fact,  that  it  Is  used.  In  pari,  as  a 
tax  assessing  and  tax  collecting  officer,  would 
not  Invalidate  the  statute.  Numerous  stat- 
utes have  been  passed  by  the  Legislatures  of 
this  and  other  states  which  require  banks,, 
trustees,  executors,  administrators,  and, 
agents  to  return  for  taxation  property  in. 
their  possession,  and  snch  statutes  frequently 
provide  that.  If  the  banks,  trustees,  executors, 
administrators,  and  agents  holding  such 
property  surrender  the  same  without  the  tax 
thereon  being  paid,  they  shall  be  liable  for 
the  tax.  Walton  v.  Westwood,  73  lU.  125;. 
Uttawa  Glass  Co.  v.  McCaleb,  81  111.  556; 
Lockwood  T.  Johnson,  lOe  111.  334;   Warren, 
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T.  Cook,  116  m.  199,  6  N.  B.  638;  People's 
Loan  &  Homestead  Ass'n  t.  Keith,  153  111. 
«00,  39  N.  B.  1072,  28  L.  B.  A  65:  Scott  v. 
People,  210  IlL  684,  71  N.  B.  582.  In  many 
Instances  tbe  corporations  have  been  made 
collecting  officers  by  being  required  to  deduct 
the  taxes  from  tbe  stockholders'  interests 
and  pay  them  over  to  the  state.  Haight  ▼. 
Pittsburg,  Ft  Wayne  &  Chicago  Railroad 
Co.,  73  U.  S.  15,  18  L.  Ed.  818;  United  States 
T.  Baltimore  &  Ohio  RaUroad  Co.,  84  U.  S. 
322,  21  L.  Ed.  697 ;  National  Bank  y.  Com- 
monwealth, 76  n.  S.  S53,  19  Ll  Bd.  701; 
Mindt  V.  Philadelpbia,  W.  &  B.  R.  B.  Co.,  85 
n.  e.  230,  21  L.  Ed.  888;  Maltby  y.  Reading 
*  a  R.  R.  Co.,  62  Pa.  140.  In  Citizens'  Nat 
Bank  t.  Kentucky,  217  U.  &  443,  80  Sup.  Ct 
632,  64  U  Bd.  832,  the  revenne  law  of  Ken- 
tacky,  which  charged  the  banks  with  the 
tatj  of  collecting  the  taxes  on  shares,  was 
sustained.  Mr.  Cooley,  in  bis  work  on  Taxa- 
tion (volume  2  [Sd  Bd.]  p.  882),  In  discussing 
this  subject,  says:  "For  the  most  part  the 
taxes  levied  by  tbe  state  are  collected  of  the 
persons  taxed  or  enforced  against  the  prop- 
arty  Id  respect  to  which  they  are  imposed. 
In  a  few  cases,  however,  in  which  such  a 
course  could  not  work  injustice,  the  state 
may  rettcb  tbe  party  taxed  by  Indirection, 
and  collect.  In  tbe  first  Instance,  from  some 
one  else,  who,  In  turn,  will  become  collector 
from  the  person  on  which  the  tax  is  really 
imposed.  The  reason  for  this  is  that  in  such 
cases  it  is  more  convenient  to  the  state  and 
perhaps  makes  more  certain  the  collection, 
and  it  could  be  resorted  to  only  when  the 
case  is  such  that  injustice  could  result  to 
no  one.  A  case  of  tbe  kind  is  where  a  tax 
Is  imposed  on  the  dividends  or  other  receipts 
of  shareholders  from  the  profits  of  corpora- 
tions, or  upon  their  shares,  or  upon  the  in- 
terest paid  by  indebted  corporations,  and 
where  the  cori)oratlon  la  required  to  make 
the  payment,  which  It  would  tEen  deduct 
from  the  payment  to  be  made  to  sharehold- 
ers or  to  the  holders  of  the  evidences  of  in- 
debtedness. There  is  no  doubt  of  the  right  to 
do  this,  except  as  to  payments  to  be  made  to 
nonresidents,  nor  even  as  to  them  if  tbe  stat- 
ute under  which  their  interests  were  acquir- 
ed provided  for  the  levying  and  collecting  of 
taxes  in  that  manner.  Other  instances  are 
where  a  tax  is  .required  under  a  lease  tbe 
amount  of  which  tax  may  be  deducted  from 
the  rent  or  where  the  person  having  tbe 
custody  of  distilled  spirits  is  obliged  to  pay 
the  tax  thereon;  he  being  given  a  lien  on 
tbem  for  what  he  so  pays."  We  conclude 
the  appellant  is  not  deprived  of  its  liberty, 
property,  or  due  protection  of  the  law  or 
wrongfully  made  a  trustee  or  tax-gathering 
agent  against  its  will. 

[10]  It  is  also  urged  that  the  property  of 
the  lessees  of  appellant  is  subject  to  unrea- 
sonable searches  and  seizures.  In  the  case 
of  People  ex  rel.  Hatch  v.  Reardon,  184  N. 
T.  431,  77  N.  E.  970,  8  U  R.  A.  (N.  8.)  814, 


112  Am.  St  Rep.  628,  and  People  ex  rel 
Ferguson  v.  Reardon,  197  N.  T,  236,  90  N.  B: 
829,  27  I/.  R.  A.  (N.  S.)  141,  134  Am.  St  Rep. 
871,  the  constitutionality  of  a  statute  was 
sustained  which  required  the  transferee  of 
corporate  stocks  to  keep  a  record  of  such 
transfer  or  transfers  for  the  information  of 
tbe  tax-levying  and  tax-gathering  officers, 
and  in  the  corporation  tax  cases  (Flint  v. 
Stone-Tracy  Co.,  220  U.  S.  107,  174.  31  Sup. 
Ct  343,  358,  65  li.  Ed.  889)  the  Supreme 
Court  of  the  United  States  sustained  the  con* 
stltutionality  of  a  statute  which  required  the 
corporations  which  fell  within  the  purview 
of  the  statute  then  under  consideration  to 
keep  a  record  for  the  inspection  of  the  reve- 
nue officer  which  showed  the  net  income  of 
sncb  corporations.  In  the  Flint  Case,  Mr. 
Justice  Day,  wlio  spoke  for  the  court  in  tbe 
course  of  his  opinion,  said:  "It  is  urged  in 
a  number  of  the  cases  that  in  a  certain  fea- 
ture of  tbe  statute  there  is  a  violation  of 
the  fourth  amendment  of  tbe  Constitution, 
protecting  against  unreasonable  searches  and 
seizures.  This  amendment  was  adopted  to 
protect  against  abuses  In  Jndlclal  procedure 
under  the  guise  of  law,  which  invade  the 
privacy  of  persons  in  their  homes,  papers, 
and  effects,  and  applies  to  criminal  prosecu- 
tions and  suits  for  penalties  and  forfeitures 
nndw  the  revenue  laws.  Boyd  v.  United 
States,  116  U.  S.  632,  6  Sup.  Ct  524,  29  U 
Ed.  761.  It  does  not  prevent  the  issue  of 
search  warrants  for  the  seizure  of  gambling 
paraphernalia  and  other  illegal  matter.  Ad- 
ams V.  New  York,  192  U.  S.  686,  24  Sup.  Ct 
372,  48  L.  Ed.  676.  It  does  not  prevent  the 
Issuing  of  process  to  require  attendance  and 
testimony  of  witnesses,  the  production  of 
books  and  papers,  eta  Inter-State  Commerce 
Commission  v.  Brimson,  164  U.  8.  447,  14 
Sup.  Ct.  1126,  38  U  Ed.  1047,  4  Interst 
Com.  R.  645;  Inter-fltate  (Commerce  Commis- 
sion V.  Balrd,  194  U.  S.  26,  24  Sup.  Ct  563, 
48  L.  Ed.  860.  Certainly  the  amendment  was 
not  Intended  to  prevent  the  ordinary  proce- 
dure In  use  in  many,  perhaps  most,  of  the 
states,  of  requiring  tax  returns  to  be  made, 
often  under  oath."  In  tbe  cases  heretofore 
referred  to,  the  assessed  corporations  or  in> 
dlviduals  were  required  to  keep  a  record  for 
the  information  of  the  tax  assessing  and  tax 
collecting  officers,  while  tbe  statute  under 
consideration  here  requires  only  that  notice 
to  be  given,  and  that  the  representatives  of 
the  state  be  permitted  to  be  present  at  the 
time  the  property  is  surrendered.  Tbe  repre- 
sentative of  the  state,  in  this  instance,  gets 
the  information  first  band,  while  in  the  in- 
stances covered  by  the  Reardon  and  Flint 
Cases  the  tax  officers  obtained  the  informa> 
tion  from  a  record  which  those  stafntes  re- 
quired to  be  kept  for  tbelr  information.  If 
the  Legislature  or  Congress  may  require  such 
record  to  be  kept,  we  see  no  reason  why  the 
information,  which  is  tbe  important  thing, 
may  not  be  required  to  be  given  direct  to  tbe 
tax  offlceiv 
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[Ill  It  Ifl  finally  contended  that  the  prop- 
erty of  the  appellant  and  Its  lessees  Is  de- 
voted to  a  public  use  without  just  compen- 
sation, in  this:  That  it  Is  held  pending  the 
notice  to  the  officers  of  the  state  required  by 
the  statute  and  pending  the  time  of  the  de- 
termination by  such  officers  of  the  liability 
to  the  succession  or  the  property  to  be  sub- 
jected to  an  inheritance  tax.  If  the  requir- 
ed notice  is  lawful  and  the  determination  of 
the  question  whether  the  succession  to  the 
property  in  the  possession  of  the  safety  de- 
X)osit  company  Is  subject  to  the  payment  of 
an  inheritance  tax  is  proper,  then  there  Is 
no  infringement  upon  the  constitutional  pro- 
vision, either' state  or  national,  which  forbids 
property  to  be  take  for  public  use  without 
Just  compensation.  In  the  very  nature  of 
things.  In  the  settlement  of  estates  of  deceas- 
ed persons  there  must  be  some  delay  in  de- 
termining who  Is  entitled  to  necelve  the  es- 
tate, and  88  we  have  heretofore  held,  when 
the  appellant  leases  Its  safety  deposit  boxes 
and  safes.  It  and  Its  lessees  must  necessarily 
have  contracted  with  reference  to  the  inevi- 
table fact  that  some  of  its  lessees  will  die 
pending  the  continuation  of  their  leases. 
This  being  true,  we  thlnls  it  manifestly  fol- 
lows that  appellant's  leases  are  made  and 
the  rent  therefor  is  fixed  upon  the  contin- 
gency that  in  case  of  the  death  of  a  lessee 
pending  the  lease  there  will  be  some  delay 
in  the  delivery  of  the  property  of  the  lessee 
to  the  true  owner  by  the  appellant  The 
only  damage  that  the  appellant  could  Incur 
In  such  cases  would  be  the  loss  of  box  or 
safe  rent  during  the  time  of  said  delay, 
which,  upon  a  safety  deposit  box  or  safe 
which  rents  for  $5  a  year,  would  be  incon- 
siderable, and  we  must  conclude,  as  to  the 
appellant,  that  the  question  of  box  rent  or 
safe  rent  is  a  matter  that  was  taken  Into 
consideration  when  the  lease  was  executed. 
As  the  lessee  is  dead,  be  clearly  will  be  de- 
prived of  nothing  by  reason  of  such  delay. 
Those  persons  who  are  to  succeed  to  his  es- 
tate take  what  they  get  only  by  force  of  the 
statute  of  descent  and  statute  of  wills,  and, 
as  the  inheritance  or  bequest  which  they  re- 
c^ve  comes  to  them  burdened  with  the  in- 
heritance tax  which  the  law  places  upon 
their  right  of  succession,  they  necessarily 
take  their  inheritance  or  bequest  subject  to 
the  costs,  expenses,  and  damages  accruing 
out  of  the  delays  which  must  Intervene  be- 
fore they  may  enjoy  their  inheritance  or  be- 
-quest.  We  therefore  conclude  that  neither 
the  appellant  nor  its  lessees  are,  within  the 
meaning  of  the  law,  deprived  of  property  for 
a  public  use  without  Just  compensation. 

We  have  given  this  case  the  patient  care 
which  its  Importance  demands,  and  have 
reached  the  conclusion  that  section  9  of  the 
inheritance  tax  law  of  1909  Is  a  valid  and 
constitutional  enactment. 


The  decree  of  tlie  circuit  court  will  be  af- 
firmed. 
Decree  affirmed. 

FARMER,   VICKERS,   and   GOOKE,   JJ., 

dissenting. 

(250  ni.  ns) 

PEOPLE  V.  LEWY    BROS.   CO.     SAME  v. 

OAHN,   BLOCK   &   CO.     SAME  v. 

STRAUS  &  SCHUAM. 

(Supreme  Court  of  Illinois.    June  20,  1911. 

Rehearing  Denied  Oct  4, 1911.) 

Taxation  (J  317*)  — Assessment— Cobpoba- 

WONS. 

Under  Hurd's  Rev.  St  1909,  e.  120,  I 
108,  expressly  prohibiting  the  state  board  of 
equalization  from  asaesaing  the  capital  stpck  of 
mercantile  corporations,  auch  aasessment  must 
be  made  by  the  local  aaseasor. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Dec.  Dig.  I  817.*1 

Error  to  Municipal  Court  of  Chicago;  Wil- 
liam N.  Gemmill,  Judge. 

Separate  suits  by  the  People  against  the 
Lewy  Bros.  Company,  against  the  Calm,  Block 
&  Co.,  and  against  Straus  &  Schram.  There 
were  Judgments,  and  defendants  bring  error. 
Judgment  in  each  case  reversed  and  remand- 
ed, with  directions. 

Louis  J.  Behan,  for  plaintUEs  In  error. 
Gustavus  J.  Tatge,  Co.  Atty.,  and  William  F. 
Struckmann,  for  the  People. 

FARMER,  J.  Separate  suits  were  brought ' 
in  the  municipal  court  of  the  city  of  Chi- 
cago In  the  name  of  the  people  against  the 
Lewy  Bros.  Company,  Cahn,  Block  &  Co.,  and 
Straus  &  Schram,  mercantile  corporations 
organized  under  the  laws  of  Illinois,  to  re- 
cover the  personal  property  taxes  assessed 
against  said  corporations,  respectively,  for 
the  year  1909. 

In  the  Lewy  Bros.  Company  suit  the  tax 
sought  to  be  recovered  consisted  of  three 
items,  viz.:  First,  a  tax  upon  tangible  per- 
sonal property,  amounting  to  $298.01,  based 
upon  an  assessment  of  tangible  property  by 
the  board  of  assessors;  second,  a  tax  of 
$223.50,  based  upon  an  assessment  of  the 
capital  stock  of  the  corporation  made  by  the 
state  board  of  equalization;  and,  third,  an- 
other tax  of  $521.52,  based  upon  an  assess- 
ment of  the  same  capital  stock  of  the  corpo- 
ration made  by  the  board  of  assesaora.  The 
first  item  is  conceded  to  be  a  valid  tax,  and 
there  is  no  dispute  as  to  it  Tile  municipal 
court  rendered  Judgment  in  favor  of  the  peo- 
ple for  all  three  of  the  items ;  but  it  is  agreed 
Judgment  should  not  have  been  rendered  for 
both  items  of  taxes  based  upon  an  assess- 
ment of  the  capital  stock  of  the  corporation, 
and  that  either  the  assessment  of  the  capital 
stock  by  the  state  board  of  equalization  or 
by  the  board  of  assessors  was  illegal. 

The  suit  against  Cahn,  Block  &  (3o.  was 
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for  taxes  amounting  to  $609^,  tirbldi  con- 
sisted of  two  items,  viz.:  First,  a  tax  npon 
the  corporation's  tangible  property  of  $286.- 
08,  based  npon  an  assessmttit  made  by  tbe 
■  local  assessors;  and,  second,  a  tax  of  $223.- 
CO,  based  npon  an  assessment  of  tbe  corpora- 
tion'B  capital  sto<&  made  by  the  state  board 
of  equalization.  Judgment  was  rendered  for 
plaintiff  below  for  both  taxes. 

In  the  suit  against  Straus  &  Schram  judg- 
ment was  rendered  against  the  corporation 
for '$441.90  taxes,  which  consisted  of  two 
Items,  viz.:  First,  a  tax  of  $196.40,  based 
upon  a  tangible  property  assessment;  and, 
(econd,  a  tax  of  $225.50,  based  upon  a  capital 
stock  asseeranent  made  by  the  state  board 
of  equalization. 

Elach  of  said  corporations  sued  out  a  sepa- 
rate writ  of  error  to  review  said  Judgments; 
but,  except  as  to  the  double  capital  stock  tax 
in  the  Lewy  Bros.  Company  Case,  the  ques- 
tions involved  In  all  three  of  the  cases  are 
the  same,  and  the  three  cases  will  be  dis- 
posed of  In  one  opinion: 

No  question  of  the  validity  of  the  tax  bas- 
ed upon  the  tangible  property  assessment  Is 
raised  In  either  of  these  cases,  and  the  right 
of  the  people  to  a  judgment  for  the  amount 
based  on  that  assessment  against  each  of 
said  corporations  is  not  disputed.  In  all 
three  of  the  cases  judgment  for  the  tax  bas- 
ed upon  the  capital  stock  assessment  made 
by  tbe  state  board  of  equalization  is  resisted 
on  the  ground  that  the  state  board  of  equal- 
ization did  not  deduct  from  the  assessed  val- 
ue of  tbe  capital  stock  and  franchises  of  the 
corporations  the  assessed  value  of  their  tan- 
gible property  as  made  by  the  local  assessors. 
In  accordance  with  clause  4  of  section  3  of 
the  revenue  act  (Kurd's  Rev.  St  1909,  c.  120). 

Any  discussion  of  this  question  Is  unneces- 
sary, in  view  of  the  recent  decision  In  People 
T.  National  Box  Co..  248  lU.  141,  93  N.  E. 
778.  In  that  case  it  was  held  that  as  the 
capital  stock  of  a  corporation  is  property,' 
and  taxable.  It  must  be  assessed  for  taxa- 
tion; but  as  section  108  of  chapter  120  of 
Hurd's  Statutes  of  1909  expressly  prohibits 
the  state  board  of  equalization  from  assess- 
ing the  capital  stock  of  corporations  of  the 
character  of  the  plaintiffs  in  error,  the  as- 
sessment of  their  capital  stock  should  be 
made  by  the  local  assessor.  It  follows, 
therefore,  that  the  court  erred  In  rendering 
Judgment  against  each  of  plaintiffs  In  error 
for  the  tax  based  upon  the  capital  stock  as- 
sessment made  by  the  state  board  of  equal- 
ization. 

The  judgment  against  the  Lewy  Bros. 
Company  should  have  been  for  the  amount  of 
tbe  tangible  property  tax  and  the  capital 
stock  tax  based  upon  the  assessment  of  cap- 
ital stock  made  by  the  board  of  assessors. 
The  Judgments  against  Cahn,  Block  &  Co. 
and  Straus  ft  Schram  should  have  been  for 


the  amount  of  the  tax  against  them,  respec- 
tively, based  upon  the  tangible  property  as- 
sessment No  assessment  of  their  capital 
stock  was  made  by  the  board  of  assessors, 
and,  as  the  state  board  of  equalization  had  no 
authority  to  assess  their  capital  stock,  the  as- 
sessment made  by  that  body  is  invalid. 

The  Judgment  in  each  case  will  therefore 
be  reversed,  and  the  cases  remanded  to  the 
municipal  court,  with  directions  to  that  court 
to  render  judgment  In  each  case  as  directed 
In  this  opinion. 

Reversed  and  remanded,  with  directions. 

0SO  m.  CIS) 
WALLACE  V.  FOXWELL  et  aL 
(Supreme   Court   of   lUinois.     June   20,    1911. 
Rehearing  Denied  Oct.  4,  1911.) 

1.  PowEBs  {%  30*)— Pebsons  E^tztlkd  to  Ex- 
ecute—Sokvivobsuip. 

Where,  under  a  power  coupled  with  an  in- 
terest discretionary  power  is  vested  in  two  or 
more  persons,  the  interest  snrviveB  tbe  death  of 
one  of  them,  and  tbe  power  may  be  executed  by 
the  survivor. 

[Ed.  Note. — For  other  cases,  see  Powers, 
Cent  Dig.  {§  82-98;  Dec.  Dig.  |  30.*] 

2.  Tbusts  (!  191*y— PowES  OF  Sauc— POWKB 
Coupled  with  Interest. 

Where  under  a  will  the  legal  title  to  the 
property  vested  in  the  trustees  with  power  tb 
sell,  invest  the  proceeds,  and  pay  tbe  income  to 
tbe  persons  designated,  the  power  was  one 
coupled  with  an  mterest. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  §  243:  Dec.  Dig.  |  191;*  Powers,  Cent. 
Dig.  a  82-98.] 

If.  Wills   (S  439*)— CottsTBtocnoN  — Inten- 
tion OF  Testator. 

The  intention  of  tbe  testator  must  govern 

in  the  construction  of  a  will. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent 

Dig.  H  952-957 ;    Dec.  Dig.  «  439.*] 

4.  Wills  (§  441*)— Constbuction— Evidence. 
In  the  construction  of  wills,  courts  will  en- 
deavor to  read  their  provisions  in  the  sense  In- 
tended by  tbe  testator,  and  for  that  purpose 
may  consider  a  will  in  the  light  of  the  circum- 
stances surrounding  the  testator  when  the  will 
was  made. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  §  958;    Dec.  Dig.  {  441.*] 

6.  Wills  (8  629*)— Constbuction. 

The  rule  that  the  law  favors  the  vesting 
of  estates'  will  not  be  permitted  to  defeat  testa- 
tor's intention. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  a  1461,  1462:  Dec.  Dig.  t  629.*] 

6.  Wills   (J   674*)  —  Spendthrift  Tkustb  — 
*  Requisites. 

To  constitute  a  valid  spendthrift  trust  the 
will  need  not  specifloally  provide  that  the  In- 
come shall  not  be  subject  to  the  payment  of  the 
liabilities  of  the  benendary. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1585 ;    Dec.  Dig.  5  674.*] 

7.  Wills  (i  674*)— SpENDTiniirr  Trusts. 

To  create  a  valid  spendthrift  trust.  It  is 
not  necessary  that  the  beneficiary  be  denomi- 
nated a  spendthrift  in  tbe  will,  or  that  testator 
give  his  reasons  for  crentin^  it,  nor  that  tbe 
will  in  express  terms  contain  all  the  restric- 
tions and  qualifications  incident  to  such  trusts. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  i  1585;   Dec.  Dig.  S  674.*] 
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8.  Wills  (|  674*)  —  Coxsraucnos  —  Spend - 

THRIFT  Trusts. 

Testator,  knowing  that  his  son,  29  yean 
old  and  married,  with  one  child,  wag  heavily 
indebted,  and  bad  been  nnsnccecsful  in  busi- 
ness, devised  to  his  trustees  his  entire  estate, 
with  power  to  sell  the  real  estate,  collect  the 
rents  and  profits,  etc.,  and  pay  to  testator's 
widow  the  income  dnnog  her  lite,  farther  pn>- 
vidinK  that  after  the  widow's  death  the  tmstees 
should  pay  to  testator's  son  and  his  wife  one- 
half  the  net  income,  in  such  proportions  as  they 
should  see  fit,  and  on  the  son's  decease  to  itty 
ooe-half  of  the  estate  to  his  ri^t  heirs.  The 
will  further  provided  that  the  trustees  mijdit 
on  the  death  of  testatojfs  widow  convey  to  the 
son  one-half  of  the  estate  at  sudi  time  as  might 
aeem  best  for  them  to  do  so.  Beld,  that  a 
spendthrift  trust  for  the  son's  benefit  was  cre- 
ated. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  {  1585 ;   Dec.  Dig.  |  e74>] 

Error  to  Superior  Conrt,  Cook  CSonnty; 
George  A.  Dnpny,  Judge. 

Bill  by  James  D.  Wallace,  as  trustee, 
ngalnet  Mabel  H.  Foxwell,  the  Second  Na- 
tional Bank  of  St.  Paul,  and  others.  There 
was  a  decree,  and  the  banlc  brings  error.  Af- 
firmed. 

Defendant  in  error,  James  D.  Wallace,  as 
trustee,  filed  a  bill  in  the  superior  court  of 
Co<A  county,  at  the  November  term,  1909, 
to  construe  the  last  will  and  testament  of 
Samuel  G.  Spanldlng,  deceased.  The  bill 
alleged  that  Samuel  G.  Spaulding  departed 
this  life  on  or  about  the  5tb  day  of  Septem- 
ber, 1893,  leaving  a  last  will  and  testament, 
as  follows: 

"I,  Samuel  G.  Spaulding,  of  the  city  of 
Chicago,  in  the  connty  of  Cook  and  State 
of  Illinois,  being  of  sound  mind  and  mem- 
ory, do  make  and  declare  this  my  last  will 
and  testament,  hereby  revoking  all  form- 
er wills  by  me  made. 

"I  will  that  all  my  Jnst  debts  and  funeral 
expenses  be  paid. 

"I  give,  devise  and  bequeath  onto  Clarence 
W.  Marks  and  Jauies  D.  Wallace,  and  to 
their  successors  In  trust,  all  my  estate,  both 
real,  personal  and  mixed,  of  whatever  kind 
and  wherever  slttiato.  to  be  held  by  them  In 
trust  for  the  uses  and  purposes  hereinafter 
named  and  designated,  in  trust: 

"First — To  enter  upon  any  and  all  my 
real  estate,  to  collect  the  rents  and  protfls 
and  to  have  the  entire  management  and  con- 
trol of  the  Siiiiip :  to  reduce  to  possession,  to 
receive  and  collect  any  and  all  bonds,  notes, 
money,  mortgages,  stocks  and  other  evidence 
of  Indebtedness  due  me,  with  the  Interest 
on  the  same;  to  convert  the  same  into  cash, 
at  their  discretion:  (o- re-invest  and  re-sell 
the  same  in  such  manner  as  may  seem  best 
to  them.  Init  net  to  invest  the  same  upon 
mere  personal  security  or  upon  second  mort- 
gage security;  to  sell  and  convey,  by  good 
and  sullicient  deed,  any  and  all  my  real  es- 
tate; to  re-Invest  and  re-sell  the  proceeds  of 
such  sale,  but  not  to  Invest  the  same  upon 
mere  personal  security,  but  upon  first  mort- 
gage security  on  real  estate,  or  in  stocks  or 


bonds,  or  In  real  estate,  as  may  seem  best  to 
them. 
"Second— To  pay  over  to  my  wife  Ifarcia. 

I.  Spanldlng,  the  entire  net  income  of  my 
estate  during  ber  lifetime. 

"Third — Upon  the  decease  of  mj  said  wife. 
Marda  I.  Spaulding,  to  pay  over  to  my 
daughter,  Mabel  H.  Forwell,  one-balf  of  tbe 
net  income  of  my  estate  dnring  her  Itfetime. 
and  npon  the  decease  of  my  said  daughter. 
Mabel  H.  Forwell,  to  convey  one-balf  of  my 
estate  to  the  right  heirs  of  my  said  dangfiter. 

"Fonrtb — Upon  the  decease  of  my  said 
wife,  -Marda  I.  ^anlding,  to  pay  over  to  my 
son,  Howard  H.  Spaulding,  and  to  his  wife. 
Florence  B.  81>aiildins,  one-half  of  tbe  net 
income  of  my  estate  in  such  proportions  as 
they  may  see  fit,  paying  more  or  less  to  tbe 
one  or  the  other,  as  they  may  deem  best, 
during  tbe  lifetime  of  my  son,  Howard  H. 
Spaulding,  and  upon  the  decease  of  my  said 
son,  Howard  H.  Spanldlng,  to  convey  one- 
half  of  my  estate  to  the  right  heirs  of  my 
son,  Howard  H.  Spaulding. 

"Fifth — ^To  convey  to  my  son,  Howard  H. 
Spaulding,  after  tbe  decease  of  my  wife, 
Marcia  I.  Spaulding,  one-half  of  my  estate 
at  such  time  as  may  seem  best  for  them  to 
do  BO. 

"I  hereby  appoint  Clarence  W.  Marks  and 
James  D.  Wallace  executors  of  this  my  last 
will  and  testament,  and  request  that  no  bond 
be  required  of  them  for  the  faithful  per- 
formance of  their  duties  as  such  executors. 

"In  witness  whereof  I  have  hereunto  set 
my  hand  this  seventh  day  of  August,  A.  D. 
1893.  Samuel  6.  Spaulding." 

The  bill  alleged  that  said  will  was  admit- 
ted to  probate  and  letters  testamentary  is- 
sued to  complainant  and  Clarence  W.  Marks, 
as  executors;  that  the  said  executors  duly 
qualified  and  entered  uiran  the  discharge  of 
their  duties;  that  afterwards  said  Clarence 
W.  Marks  refused  to  act  as  trustee  under 
said  wiU,  and  on  December  1,  1896,  by  de- 
cree of  the  circuit  court  of  Cook  county, 
Marcia  I.  Spaulding,  the  widow  Of  testator, 
was  appointed  a  cotrustee  to  act  with  the 
complainant,  with  full  power  and  authority 
to  carry  out  the  terms  and  provisions  of 
said  will,  as  successor  to  said  Clarence  W. 
Marks.    The  bill  alleged  that  on  December 

II,  1896,  complainant  and  Clarence  W.  Marks 
filed  their  final  report  and  account  as  execu- 
tors, which  were  duly  approved  and  said 
executors  discharged;  that,  upon  tbe  dis- 
charge of  said  executors,  complainant  and 
Marcia  I.  Spanldlng  took  charge  of  the  es- 
tate, and  acted  as  trustees  under  said  will 
until  on  or  about  the  26th  day  of  March. 
1909,  when  the  said  Marcia  I.  Spaulding 
died,  since  which  time  complainant  has  act- 
ed, and  continues  to  act,  as  the  sole  surviving 
trustee  under  said  will.  The  bill  alleged  that 
complainant  has  collected  the  rents  under  said 
trusteeship,  has  Invested  the  same,  and  has 
accounted  to  and  paid  over  the  Income  to  the 
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aald  ICarda  I.  Spanldlng  during  ber  lifetime, 
that  since  the  death  of  said  Marcla  I.  Spauld- 
ing  complainant  has  accounted  to  Mabel  H. 
Voxwell  for  one-half  of  the  net  income  from 
said  estate,  and  that  he  has  elected  to  pay 
to  Florence  B.  Spauldlng  the  other  half  of 
the  net  income.  The  bill  further  alleged  that 
on  the  19th  day  of  AivU,  1899,  the  said 
Howard  H.  Spanldlng  tiled  his  petition  in 
bankruptcy  in  the  United  States  District 
Court  for  the  Northern  District  of  Illinois; 
that  be  was  adjudged  a  bankrupt,  and  on 
July  26,  1899,  was  discharged  as  sncb;  that 
In  the  schedule  filed  in  the  bankruptcy 
proceedings  the  provisions  of  the  will  of  Sam- 
uel O.  Spauldlng,  deceased,  concerning  the 
Interest  of  said  Howard  H.  Spauldlng,  were 
set  out,  followed  by  the  statement,  "Petition- 
er is  advised  that  he  has  no  interest  in  the 
trust  estate  or  any  part  thereof."  The  bill 
alleged  tbat  the  State  Bank  of  Chicago  was 
appointed  trustee  In  bankruptcy,  and  filed  a 
petition  to  sell  all  the  right,  title,  and  inter- 
est of  said  Howard  H.  Spauldlng  under  and 
by  virtue  of  said  wUl,  and  that  said  sale  was 
made  and  confirmed;  that  S.  R.  Flynn 
purchased  the  Interest  of  Howard  H.  Spauld- 
lng under  said  will,  and  afterwards  con- 
Teyed  the  same  to  the  Second  National  Bank 
of  St  Panl.  The  bill  farther  alleged  that 
said  Samuel  O.  Spauldlng  left  surviving  him 
bis  widow,  Marcla  I.  Spauldlng  (now  de- 
ceased), his  son,  Howard  H.  Spauldlng,  and 
bis  daughter,  Mabel  H.  Foxwell,  as  bis  only 
heirs  at  law;  that  the  said  Mabel  H.  Fox- 
well  Is  a  widow  and  has  one  child,  Frances 
Foxwell;  that  said  Howard  H.  Spauldlng 
and  bis  wife,  Florence  B.  Spauldlng,  have 
two  children,  Lester  Carter  Spauldlng  and 
Howard  Henry  Spauldlng,  Jr.,  both  minors; 
that  the  said  Marcla  I.  Spauldlng  died 
March  26,  1909 ;  and  that  Howard  H.  Spauld- 
lng has  been  appointed  executor  of  her  es- 
tate. The  bill  alleged  that  the  Second  Na- 
tional Bank  of  St.  Paul  claims  an  interest 
In  said  estate,  and  prays  that  the  will  may 
be  construed  and  the  interests  and  rights  of 
the  various  parties  in  and  to  said  estate  be 
determined  and  that  said  trustee  be  directed 
concerning  his  rights,  powers,  and  duties  In 
the  premises. 

The  answer  of  Mabel  H.  and  Frances  Fox- 
well admits  all  the  allegations  of  the  bill, 
but  denies  that  there  is  any  necessity  for 
construing  the  will,  and  denies  that  they 
should  be  charged  with  any  costs  and  at- 
torneys' fees. 

The  answer  of  the  Second  National  Bank 
of  St  Paul  sets  forth  the  proceedings  in 
bankruptcy,  the  sale  of  the  interest  of  How- 
ard H.  Spauldlng  in  said  estate,  the  purchase 
by  S.  R.  Flynn,  and  the  transfer  of  the  same 
by  Flynn  to  the  Second  National  Bank  of  St 
Panl.  The  answer  neither  admits  nor  denies 
that  the  complainant  has  elected  to  pay  over 
to  Florence  B.  Spauldlng  one-half  the  net  in- 
come of  the  estate  of  Samuel  O.  Spauldlng, 
deceased,  since  the  death  of  Marda  I.  Spaul- 


dlng, but  denies  that  he  has  the  power  to 
make  such  election  under  the  provisions  of 
the  will.  The  answer  sets  up  that  by  virtue 
of  the  fifth  clause  of  said  will,  immediately 
upon  the  death  of  .the  testator,  there  vested 
In  said  Howard  H.  Spauldlng  an  equitable 
estate  in  fee  of  one-half  of  all  the  residue  of 
the  real  and  personal  estate  of  the  said  tes- 
tator, subject  only  to  the  equitable  life  es- 
tate of  Marda  I.  Paulding,  and  that  any- 
thing In  the  fourth  clause  conflicting  with 
that  interpretation  is  void;  that  by  virtue 
of  the  bankruptcy  proceedings  and  sale  and 
conveyance  said  bank  now  is  the  sole  owner 
of  all  the  right,  title,  and  interest  whicb 
passed  to  the  said  Howard  H.  Spauldlng  un- 
der and  by  virtue  of  said  will.  The  answer 
of  Howard  H.  Spauldlng,  individually  and 
as  executor  of  the  last  will  and  testament 
of  Marcla  I.  Spauldlng,  and  of  Florence  B. 
Spauldlng,  admits  substantially  all  the  alle- 
gations of  the  bill,  but  denies  that  it  is  neo- 
essary  to  construe  the  will,  and  further  de- 
nies that  the  Second  National  Bank  of  St 
Paul  has  any  right  title,  or  Interest  in  or 
to  the  estate  of  Samuel  0.  Spauldlng,  de- 
ceased, or  any  part  thereof.  A  formal  an- 
swer was  filed  by  James  H.  Wilkerson,  who 
was  appointed  guardian  ad  litem  of  I^eeter 
Carter  Spauldlng  and  Howard  Henry  Spaul- 
dlng, Jr.,  minors. 

A  bearing  was  had  upon  the  bill,  answers, 
and  replications,  and  a  decree  was  entered 
July  14,  1910,  finding  that  James  D.  Wallace 
is  now,  and  has  been  for  a  long  time  past 
the  duly  authorized  and  acting  trustee  under 
said  will  of  Samuel  O.  Spauldlng,  deceased, 
and  that  he  has  full  authority  to  execute  the 
powers  conferred  by  the  will;  that  the 
title  to  the  property  held  in  trust  for  the 
benefit  of  Howard  vested  in  the  trustees; 
that  the  provision  made  for  said  Howard 
was  intended  by  the  testator  as,  and  is  In 
law,  a  spendthrift  trust;  that  neither  How- 
ard nor  plaintiff  in  error  has,  or  ever  had, 
any  vested  interest  in  the  property  In  the 
hands  of  the  trustee,  and  tbat  no  right  or 
estate  therein  passed  to  the  trustee  in  bank- 
ruptcy or  to  the  purchaser  at  the  bankrupt 
sale  or  to  plaintiff  In  error.  The  decree  also 
found  that  there  is  no  repugnancy  between 
the  fourth  and  fifth  paragraphs  of  the  will. 
To  reverse  this  decree  a  writ  of  error  has 
been  sued  out  of  this  court  by  the  Second 
National  Bank  of  St  Paul. 

Rosenthal  &  Hamill  (Charles  H.  Hamlll  and 
Nicholas  R.  Jones,  of  counsel),  for  plaintiff 
in  error.  Paul  Brown  and  William  H.  Gru- 
ver,  for  defendant  In  error  Wallace.  Tenney, 
Ooffeen,  Harding  &  Sherman,  for  defendants 
in  error  Spauldlng  and  others.  Wilkerson  & 
Cassels,  for  minor  defendants  In  error,  and 
guardian  ad  litem. 

FARMER,  J.   (after  stating  the  facts  as 

above).    Plaintiff  in  error  has  furnished  na 

with  an  elaborate  and  learned  brief  and  argn- 

Iment  In  support  of  the  proposition  that  tli« 
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dlscreOonary  power  conferred  by  the  will  up- 
on the  trustees  indicated  personal  confidence 
In  the  donees  and  the  power  could  not  be  ex- 
ercised by  one  of  the  trustees  alone,  and  that 
upon  the  death  of  one  of.  the  trustees  the 
power  lapsed.  It  Is  also  contended  by  plain- 
tiff In  error  that,  considering  the  fourth 
paragraph  of  the  will  separately,  Howard 
took  an  equitable  freehold  estate,  and,  the 
fee  being  limited  to  his  heirs,  the  rule  in 
Shelley's  Case  applies,  and  Howard  took  an 
equitable  remainder  In  fee  In  the  real  estate 
and  an  equitable  estate  In  one-half  the  per* 
Bonalty  during  his  life,  with  remainder  in 
fee  In  the  personalty  to  such  persons  as  shall 
be  Howard's  heirs  at  the  time  of  his  death. 
It  is  furtiier  contended  that,  considering  the 
fifth  paragraph  Independently  of  the  fourth, 
it  vests  in  Howard  a  remainder  in  fee,  and. 
If  the  fourth  paragraph  cannot  be  given  the 
construction  contended  for,  then  the  fourth 
and  fifth  paragraphs  are  repugnant  and  the 
'fifth  must  prevail,  and  (assuming  the  power 
of  the  trustees  to  appoint  having  lapsed) 
plaintiff  in  error,  having  succeeded  to  How- 
ard's rl^ts.  Is  entitled  to  a  conveyance  of 
one-half  of  the  estate,  both  real  and  per- 
sonal. 

Under  the  construction  we  place  upon  the 
will.  It  will  be  unnecessary  to  pass  upon  all 
the  questions  raised  growing  out  of  other 
possible  constructions  of  that  Instrument. 
We  will  first  consider  the  contention  that  one 
of  the  trustees  having  declined  to  accept  the 
trust,  and,  having  since  died,  the  power 
conferred  did  not  vest  in  the  survivor,  but 
lapsed. 

If  the  power  was  a  mere  naked  power  or 
rested  in  personal  confidence  In  the  donees, 
then,  according  to  the  authorities,  it  could 
not  be  executed  by  a  survivor.  The  nature 
of  the  power  Is  to  be  determined  from  a  con- 
sideration of  the  purpose  and  intent  of  the 
testator  appearing  from  an  examination  of 
the  entire  will.  While  certain  discretionary 
powers  were  conferred  upon  the  trustees.  It 
does  not  appear  to  have  been  the  intention 
of  the  testator  to  limit  the  execution  of  the 
powers  to  the  persons  named  as  trustees,  for 
the  will  confers  the  same  powers  upon  their 
successors  In  trust  Who  should  be  success- 
ors and  how  such  successors  should  be  ap- 
pointed is  not  provided  for  In  the  will.  The 
reasonable  Inference,  we  think,  is  that  the 
testator  bad  in  mind  the  possible  death  of 
one  or  both  of  the  trustees  named  in  the 
will  before  the  trusts  were  terminated,  and 
Intended,  In  the  event  of  the  death  of  both, 
that  the  successor  named  should  have  au- 
thority to  execute  the  powers  conferred.  The 
powers  conferred  were  powers  attaching  to 
the  office  of  trustees  rather  than  powers  con- 
ferred in  personal  confidence  in  the  donees. 

[1]  Furthermore,  the  power  given  by  the 
will  Is  not  a  mere  naked  power,  but  is  a 
IX)wer  coupled  with  an  Interest,  and  the  rule 
In  such  cases  is  that,  although  discretionary 
power  is  vested  In  two  or  more  persons  as 
trustees,  If  the  power  is  coupled  with  an  in- 


terest, tlie  Interest  survlvea,  aitd  therefore 
the  power  survives  and  may  be  executed  by 
the  survivor. 

[2]  The  legal  title  vested  In  the  trustees 
with  power  to  sell  and  convey,  invest  the 
proceeds,  manage  the  estate,  and  pay  the  in- 
come to  the  persons  designated.  The  power 
was  therefore  coviried  with  an  interest 
White  V.  Glover,  68  111,  469:  Peter  v.  Bever- 
ly, 10  Pet  532,  9'  L.  Ed.  522;  Osgood  v. 
Franklin,  2  Johns.  Ch.  (N.  Y.)  1,  7  Am.  Dec. 
513.  In  such  cases  a  surviving  trustee 
takes  the  estate  with  the  duty  annexed  to 
the  power,  and  may  execute  the  power.  Per- 
ry on  Trusts  (6th  Ed.)  {  505;  Lewin  on 
Trusts  (11th  Ed.)  pp.  740,  747;  Peter  v.  Bev- 
erly, supra;  Lorlng  v.  Marsh,  6  Wall.  337, 
18  L.  Ed.  802.  French  v.  Northern  Trust 
Co.,  197  111.  30,  64  N.  B.  106,  is  not  in  con- 
flict with  this  view. 

If  the  decree  of  the  chancellor  is  correct 
that  it  was  the  intention  .of  the  testator  to, 
and  that  his  will  does,  create  a  spendthrift 
trust  in  favor  of  Howard  and  his  family,  it 
follows  that  no  estate  vested  In  Howard  and 
the  rule  in  other  cases  has  no  application. 
It  is  very  ably  contended  by  plaintiff  in  error 
that  the  decree  in  this  respect  is  erroneous. 

[3]  Whatever  of  hostility  there  may  be  on 
the  part  of  some  courts  to  spendthrift  trusts, 
their  validity  has  been  repeatedly  approved 
by  this  and  many  other  courts.  The  oft- 
repeated  cardinal  rule  that  It  is  the  inten- 
tion of  the  testator  that  must  govern  in  the 
construction  of  a  will,  and  in  determining 
the  intention  the  whole  will  and  all  Its  pro- 
visions must  be  considered  and  given  effect, 
if  possible,  does  not  require  the  citation  of 
authority. 

[4]  It  Is  also  a  familiar  rule  that  in  the 
construction  of  wills  courts  will  endeavor  to 
read  their  provisions  in  the  sense  Intended 
by  the  testator,  and  for  that  purpose  tha 
court  may  consider  a  will  in  the  light  of  the 
facts  and  circumstances  surrounding  the 
testator  at  the  time  the  will  was  made.  Per- 
ry V.  Bowman,  151  111.  25,  37  N.  B.  680; 
Wallace  v.  Noland,  246  lU,  535,  92  N.  E. 
956.  Construing  this  wlU  in  the  light  of 
these  rules,  we  are  of  the  opinion  the  decree 
of  the  chancellor  Is  correct 

The  proof  shows  the  will  was  executed  in 
August  1893,  and  the  testator  died  In  Sep- 
tember following.  At  the  time  the  will  was 
executed,  and  at  the  time  of  his  death,  the 
testator  owned  real  e'^tate  of  the  value  of 
$52,000  and  personal  property  of  the  value 
of  193,000.  He  left  surviving  him  his  widow, 
Marcia  I.  Spauldlng,  a  daughter,  Mabel  XL 
Foxwell,  and  'a  son,  Howard  H.  Spauldlng. 
as  his  only  heirs  at  law.  At  the  time  the 
will  was  executed  Howard  was  29  years  old, 
was  married,  and  had  one  child.  He  had 
been  unsuccessful  in  business,  was  Indebted 
in  the  sum  of  $48,000,  upon  a  part  of  which 
judgment  bad  been  rendered  against  him  in 
the  circuit  court  of  Cook  county.  All  these 
things  were  known  to  the  testator  when  he 
executed  his  will.    He  devised  to  the  tni»^ 
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le«s  named,  and  to  fbdr  raccessora  in  trust, 
his  entire  estate,  real  and  personal,  with 
power  to  sell  and  convey  the  real  estate,  col- 
lect tbe  rents  and  profits,  to  collect  and 
rednce  to  possession  all  moneys  owing  to  the 
testator,  to  reinvest  the  same,  and  pay  to 
the  widow  tbe  entire  net  Income  during  her 
life.  Upon  her  death  one-half  the  net  in- 
come was  directed  to  be  paid  to  Mabel  H. 
Foxwell  dnrlng  her  life,  and  upon  her  death 
one-half  of  the  estate  was  to  be  conveyed  to 
her  "right  heirs."  By  the  fourth  paragraph, 
after  the  death  of  the  widow,  one-half  the 
net  income  from  the  estate  was  directed  to 
be  paid  to  Howard  and  his  wife,  Florence, 
"in  such  proportions  as  they  [tbe  trustees] 
may  see  fit,  paying  more  or  less  to  the  one 
or  the  other,  as  they  may  deem  best,  during 
the  lifetime  of  my  son,  Howard  H.  Spauldlng, 
jmd  upon  the  decease  of  my  said  son,  How- 
ard H.  Spauldlng,  to  convey  one-half  of  my 
estate  to  the  right  heirs  of  my  son,  Howard 
H.  Spauldlng."  The  fifth  paragragh  is  as 
follows:  "To  convey  to  my  son,  Howard  H. 
Spauldlng,  after  the  decease  of  my  wife, 
Marcia  I.  Spauldlng,  one-half  of  my  estate 
'  at  such  time  as  may  seem  best  for  them  to 
do  so." 

We  are  of  opinion  that,  properly  read  and 
construed,  there  is  no  repugnancy  in  the  .will. 
No  particular  significance  is  to  be  attached 
to  the  numbering  of  paragraphs  4  and  6. 
The  evident  meaning  and  purpose  of  the  tes- 
tator was  to  provide  for  the  payment  of  the 
income  from  one-half  of  i\)B  estate,  after  the 
death  of  his  widow,  to  Howard  and  wife  un- 
til tbe  death  of  Howard,  with  authority  in 
the  trustees  to  terminate  the  trust  by  con- 
veying the  estate  to  Howard  during  bis  life- 
time, if  the  trustees  though  it  best  to  do  so. 
If  it  was  thought  unwise  to  make  the  con- 
veyance to  Howard,  the  trustees  could  retain 
the  property  and  pay  tbe  Income  to  Howard 
and  his  wife  In  such  proportions  as  they 
deemed  best  to  carry  out  tbe  purpose  of  the 
testator  until  Howard's  death.  For  some 
reason,  the  testator  saw  fit  to  malce  a  dis- 
tinction between  the  devise  for  tbe  daugh- 
ter's benefit  and  that  for  the  benefit  of  the 
son.  In  the  provision  made  for  the  son's 
benefit  he  was  given  tbe  right  to  no  definite 
portion  of  the  Income,  but  it  was  left  to 
the  trustees  to  determine  whether  he  should 
receive  tbe  greater  part  or  half  the  Income, 
or  whether  it  should  substantially  all  be  paid 
to  his  wife.  The  proof  shows  the  trustee 
elected  to  pay  the  entire  Income  to  the  wife 
of  Howard.  The  reason  for  the  difference  in 
the  provisions  made  for  the  daughter  and  the 
son  Is  not  set  out  In  the  will  Itself,  but,  as 
we  have  seen,  we  are  not  confined  to  the 
written  words  of  the  will  alone  In  determin- 
ing the  intention  of  the  testator.  Consider- 
ing, in  connection  with  the  will,  the  financial 
condition  of  Howard,  which  was  known  to 
his  father,  and  the  fact  that  Howard  was  a 
married  man  29  years  old  and  then  had  one 
child,  we  find  reasons  why  the  testator  might 


have  desired  to  conserve  the  property  by 

placing  it   beyond  the   reach   of   Howard's 

creditors  and  leaving  it  so  his  family  might 

receive  the  income  from  it.    The  language 

used  In  the  will  is  apt  language  to  effect  that 

purpose,  and  such  purpose  Is  not  prohibited 

1  by  any  rule  of  law.     It  appears  to  us  there 

,'  is  no  escape   from  the  conclusion   that  for 

;  reasons  personal  to  Howard  the  testator  in- 

I  tended  that  no  estate  should  vest  in  him,  and 

;  such  intention  will  be  given  effect.    Dee  v. 

Dee,  212  111.  338,  72  N.  B.  429;    Armstrong 

V.  Barber,  239  111.  389,  88  N.  B.  246. 

[B,  I]  True,  the  law  favors  the  vesting  of 
estates,  but  this  rule  will  not  be  permitted 
to  defeat  the  intention  of  the  testator.  To 
constitute  a  valid  spendthrift  trust,  it  is  not 
necessary  that  the  will  should  specifically 
provide  that  the  Income  shall  not  be  subject 
to  the  payment  of  the  debts  and  liabilities 
of  the  cestui  que  trust.  It  Is  sufficient  if 
the  wUl,  considered  as  a  whole  and  viewed 
In  tbe  light  of  the  circumstances  under 
which  it  was  made,  discloses  an  intention  on 
the  part  of  the  testator  to  provide  for  the 
support  and  maintenance  of  his  child  and 
to  secure  the  fund  against  his  Improvidence. 
The  testator  had  a  legal  right  to  dispose  of 
his  property  In  this  manner  If  he  desired  to 
do  so,  and  if  such  was  his  Intention,  as  ap- 
pears from  the  will,  it  is  the  duty  of  the 
court  to  give  effect  to  such  Intention. 

The  validity  of  a  spendthrift  trust  was 

I  before  this  court  the  first  time  In  Stelb  v. 

{whitehead.  111  111.  247.     In  that  case  the 

I  court  referred  to  conflicting  authorities  upon 

I  tbe  subject,  and  decided  to  follow  those  hold- 

'  Ing  valid  provisions  giving,  through  a  trns- 

I  tee,  the  net-  Income  from  property  to  a  child 

I  of  a  testator  and  at  the  same  time  placing 

it  beyond   the  control   of   the  beneficiary's 

creditors.    The  court  said  that  view  was  in 

accordance  with  its  convictions  of  right  and 

abound  public  policy. 

In  Bennett  v.  Bennett,  217  111.  434,  442,  76 
N.  E.  339,  341,  4  L.  R.  A.  (N.  S.)  470,  there  was 
a  bequest  of  $3,000  to  a  trustee  to  Invest  and 
pay  the  interest  semiannually  to  the  testa- 
tor's son  until  he  was  40  years  old,  at  which 
time.  If  the  testator's  widow  was  living,  the 
i  said  f3,000  was  to  be  paid  to  and  become  the 
property  of  the  son  absolutely,  but,  if  the 
widow  was  not  then  living,  the  trustee  was 
to  retain  the  principal  sum  and  continue  to 
pay  the  Interest  to  the  son  until  he  was  60 
years  old,  at  which  time  the  $3,000  was  to 
be  paid  to  him  if  living,  and  In  case  of  the 
son's  death  before  payment  to  him  of  said 
principal  sum  It  was  to  go  to  his' heirs.  The 
court  held  no  title  to  the  $3,000  vested  In 
the  son  of  the  testator  until  the  period  ar- 
rived at  which  the  trustee  was  to  pay  it  to 
him,  and  said:  "In  determining  the  char- 
acter of  the  trust  here  created,  whether  a 
spendthrift  trust  or  not,  we  may  look  to  the 
provisions  of  the  will  and  the  condition  of 
the  parties  as  disclosed  by  the  bill.    Kaufman 
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▼.  Breckinridge,  UT  HI.  805  [T  N.  B.  666]. 
It  la  usual  In  sucb  trusts  to  find  a  provision 
against  alienation  of  the  trust  fund  by  tbe 
voluntary  act  of  the  beneficiary  or  In  in- 
vltum  by  his  creditors.  'It  la  not  neces- 
«ary  that  an  Instrument  creating  a  spend- 
thrift trust  should  contain  an  expressed 
declaration  that  the  Interest  of  the  cestui 
que  trust  In  the  trust  estate  shall  be  beyond 
the  reach  of  his  creditors,  provided  such  ap- 
pears to  b«  the  clear  Intention  of  the  tes- 
tator or  donor  as  gathered  from  all  parts 
of  the  Instrument  construed  together  In  the 
light  of  the  circumstances.'  26  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  141;  Stambaugb's 
Estate,  135  Pa.  585  [19  Ati.  1058];  Appeal  of 
Orothe,  Id.;  Baker  v.  Brown,  146  Mass. 
369,  15  N.  E.  783 ;  Patten  v.  Herring  [9  Tex. 
Civ.  App.  640],  29  S.  W.  388.  The  fact 
that  a  trustee  was  appointed  and  vested 
with  the  estate  and  the  beneGclary  was  given 
the  income  only  Is  a  circumstance  from 
which  the  Intention  of  the  testator  to  create 
a  spendthrift  trust  may  be  inferred.  Stam- 
baugb's Estate,  supra." 

In  Wagner  v.  Wagner,  244  IlL  101,  91  N. 
E.  66,  the  subject  of  spendthrift  trusts  was 
again  considered,  and  the  court,  on  page 
111,  quoted  with  approval  from  the  Ameri- 
can and  English  Encyclopedia  of  Law  (vol- 
ume 26,  p.  138):  "  'Spendthrift  trust'  Is  the 
term  commonly  applied  to  those  trusts  that 
are  created  with  a  view  of  providing  a  fund 
for  the  maintenance  of  another  and  at  the 
same  time  securing  It  against  his  own  Im- 
providence or  incapacity  for  self-protection. 
The  provisions  against  alienation  of  the 
trust  fund  by  the  voluntary  act  of  the  bene- 
ficiary, or  In  Invltum  by  his  creditors,  are 
the  usual  Incidents  of  such  trusts."  And 
further  said:  "Such  trusts  are  now  gener- 
ally recognized  as  valid  by  the  courts  of  this 
country,  and  have  been  sustained  by  this 
court  In  Steib  v.  Whitehead,  111  111.  247;  Ben- 
nett V.  Bennett,  217  111.  434,  75  N.  E.  339,  4  U 
K.  A.  (N.  S.)  470;  King  v.  King,  168  111.  273, 
48  N.  E.  5^,  and  Chapman  v.  Cheney,  191 
lU.  574,  61  N.  B.  363." 

[7]  "To  create  a  valid  spendthrift  trust,  it 
Is  not  necessary  that  the  cestui  que  trust 
should  be  denominated  a  spendthrift  in  the 
will,  or  that  the  testator  should  give  his  rea- 
sons for  the  creation  of  it,  nor  is  It  necessary 
that  the  will  shall  in  express  terms  contain 
all  the  restrictions  and  qualifications  inci- 
dent to  such  trusts.  If,  upon  a  considera- 
tion of  the  will.  It  appears  the  intention  of 
the  testator  was  to  create  such  a  trust,  ef- 
fect will  be  given  to  that  intention.  Baker 
V.  Brown,  146  Mass.  369,  16  N.  E.  783;  Ben- 
nett V.  Bennett,  supra." 

[S]  In  our  opinion  the  provisions  of  the 
will  for  Howard's  benefit  were  Intended  to, 
and  did,  constitute  a  spendthrift  trust  with- 
in the  meaning  of  the  law  as  held  In  the  de- 


cisions above  referred  to.  It  necessarily 
follows,  therefore,  that  plaintlfT  In  error  ac-- 
quired  no  title  by  virtue  of  the  bankruptcy 
sale ;  and  the  decree  of  the  superior  court  is 
affirmed. 
Decree  affirmed. 


(S51  ni.  28) 

DEVANET  T.  OTIS  ELEVATOR  00.  et  al. 

(Supreme  Court  of  IlllnoiB.    June  20,  1911. 
Rehearing  Denied  Oct  4,  1911.) 

1.  LnuTATioN  OF  Actions  (J  127*)— Addi- 
TiONAx.  Cause  os  Action— Amendment. 

When  a  cause  of  action  is  stated  for  the 
first  time  in  an  amended  or  additional  count, 
the  suit,  as  far  as  limitations  as  to  such  cause 
of  action  are  concerned,  is  regarded  as  having 
been  commenced  at  the  time  the  amendment 
was  filed. 

[Ed.  Note. — For  other  cases,  see  Limitation 
of  Actions,  Cent.  Dig.  SS  543-547 ;  Dec.  Dig.  { 
127.*]  ' 

2.  Neqliokhck  (f  !•)  —  Cause  of  Action — 
Elements. 

The  essential  elements  of  a  cause  of  action 
for  negligence  are  the  existence  of  a  duty  on 
the  part  of  the  person  complained  of  to  protect 
the  complaining  party  from  the  injury  received, 
failure  to  perform  such  duty,  and  injury  result- 
ing therefrom. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  f  1 ;   Dec.  Dig.  i  l.»] 

3.  NBaLIOKNCK  (§  32*)— Danoerotts  Pbemibes 
—Duty  of  Owner  ob  Occupier. 

The  owner  or  occupant  of  premises,  who, 
directly  or  by  Implication,  invites  persons  to 
come  thereon,  is  bound  to  exercise  reasonable 
care  to  see  that  the  premises  are  in  a  reason- 
ably safe  condition,  so  that  persons  acting  on 
his  invitation  shall  not  be  injured  while  using 
the  premises  with  reasonable  care  for  the  pur- 
pose for  which  the  invitation  was  extended. 

[Eid.  Note.— For  other  cases,  see  Npgligence, 
Cent.  Dig.  H  42-44;   Dec  Dig.  {  32.*] 

4.  Limitation  or  Actions  (|  127*)— Plkad- 
iNo — New  Count  Added  by  Amendment. 

Where,  in  an  action  for  injuries  to  plain- 
tiff by  the  alleged  defective  condition  of  defend- 
ant's premises,  a  count,  added  by  amendment 
after  the  period  of  limitations  had  run,  alleged 
the  same  tacts  as  in  the  original  count,  except 
that  it  charged  that  defendant  occupied  the 
premises,  and  said  nothing  concemiug  the  title 
or  defendant's  right  of  occupancy,  which  were 
specifically  alleged  in  the  original  count,  it  did 
not  charge  a  new  or  different  cause  of  action, 
and  was  therefore  not  subject  to  a  plea  of  lim- 
itations. 

[Ed.  Note.— For  other  eases  see  Limitation  of 
Actions,  Cent.   Dig.  St  643-547;    Dec.  Dig.   { 

6.  NEaLiQENCB  (i  136*)— Danobrous  Pbkx- 
isxs— Injuries  to  Invitee— Oontbibdtobt 
NBGLIGENCE7-QUEST10N  FOR  Jury. 

In  an  action  for  injuries  to  an  invitee  on 
defendant's  premises  by  the  slipping  of  a  case 
of  iron  from  a  platform  connected  with  defend- 
ant's building,  caused  by  its  permitting  the 
Slatform  to  remain  covered  with  ice,  due  to  con- 
ensed  steam  from  an  exhaust  pipe  above  it, 
whether  defendant,  in  the  exercise  of  ordinary 
care,  should  have  adopted  a  different  method  of 
construction  or  means  to  remove  the  accumu- 
lation of  ice  from  the  platform,  and  whether 
plaintiff  and  his  fellow  servants  selected  a  dan- 
gerous method  of  lowering  the  case,  and  should 


•For  other  caiea  see  samo  topic  and  section  NUMBER  In  Deo.  Dig.  ft  Am.  Dig.  Kvj  No.  Series  *  Rep'r  Indexss 
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have  used  a  tackle  alleged  to  have  been  avail- 
able, was  for  the  jury. 

[Ed.   Note. — For  other  cases,  see  Kegligence, 

Cent  Dig.  a  277-553;  Dec.  Dig.  {  136.»] 

6.  Relkass  (g  29*)— Joint  Wbonodoebb. 

Plaintiff  sued  his  master,  the  O.  Company, 
and  defendant  S.  Company  for  injuries  sustain- 
ed from  the  defective  condition  of  the  premises 
of  the  S.  Company  while  plaintiCE  was  assisting 
to  remove  goods  therefrom  in  the  course  of  his 
employment.  The  O.  Company,  in  considera- 
tion of  plaintiffs  covenant  not  to  further  prose- 
cnte  the  suit  arainst  it,  paid  him  $375,  and 
was  dismissed.  Beld.tbeit  an  instruction  that, 
in  estimating  plaintiff's  damages,  if  be  was  en- 
titled to  recover,  the  jury  should  dednct  the 
amount  so  paid  by  the  O.  Company,  provided 
the  jury  believed  it  was  jointly  guilty,  from 
the  verdict  found  against  the  S.  Company  was 
erroneous,  as  such  sum  could  not  be  consider- 
ed as  a  part  of  plaintiCTs  damages,  nor  was 
it  proper  to  submit  the  question  of  the  O.  Com- 
pany's negligence;  it  not  being  a  party  to  the 
■uit 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  {§  64^70;    Dec.  Dig.  i  29.»1 

7.  Appkal  and   Ebbob  (|  1033»)  —  Ikstbxtc- 
TIOKS— Pbbjudice. 

Such  instruction,  though  erroneous,  was 
fovorable  to  the  S.  Company. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |8  405^-4082;  Dec.  Dig.  § 
1033.*] 

8.  TOBTB   (g   22*)— JoiHT  Tobt-Feabobb— Rk- 

8F0NSIBILITZ  —  APPOBTIONMXNI      OX      DAU- 
AOE8. 

As  between  joint  wrongdoers,  there  can  be 
no  apportionment  of  damages;    each  being  re- 
sponsible for  the  whole  damage. 
^[Ed.  Note.— For  other  cases,  see  Torts,  Cent. 
Dig.  §§  29,  31 ;   Dec.  Dig.  i  22.  •] 

9.  TBIAL    (8    236*)— lH8TBUCTI0K»— Cbbdibec- 

ITT  OF  Witnesses. 

An  instruction  that  the  jury  is  not  bonnd 
to  believe  anything  to  be  a  fact  simply  because 
a  witness  has  stated  it  to  be  ao,  providing  the 
jury  believe  from  all  the  testimony  that  the 
witness  is  mistaken  or  lias  testified  falsely, 
was  not  objectionable  as  authorizing  the  jury 
to  disregard  the  testimony  of  a  witness,  if  he 
has  testified  falsely,  without  requiring  that  the 
testimony  be  "knowingly  and  willfully"  false. 
_[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {(  531-533;   Dec.  Dig.  i  236.*] 

10.  TBIAL    (f    253*)— IWBTBUCTIONS— IGNOBINO 

Defense. 

In  an  action  tor  Injuries  resulting  from  al- 
leged dangerous  premises  occupied  by  defend- 
ant An  instruction  to  find  defendant  guilty,  if 
the  jury  believed  plaintiff  was  injured  Dy  or  in 
consequence  of  defendant's  negligence,  a«  charg- 
ed in  the  declaration,  and  that  plaintiff,  just 
before  and  at  the  time  of  the  injury,  was  in  the 
exercise  of  ordinary  care  for  hia  own  safety, 
was  not  objectionable  as  ignoring  the  defenses 
that  defendant  liad  made  the  ice  on  the  allef^ed 
defective  platform  safe  to  walk  on,  and  had 
provided  a  safe  means  to  lower  the  crate  with 
which  plaintiff  was  working;  such  defenses  be- 
ing mere  general  denial  that  the  premises  were 
nnsafe. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  (g  613-«23;    Dec.  Dig.  g  253.*] 

Error  to  AppeUate  Court,  First  District, 
on  Appeal  from  Circuit  Court,  Cook  County ; 
Thomas  Q.  Wlndes,  Judge. 

Action  by  Michael  Devaney  against  the 
Otis  HevatOT  Company  and  others.  Judg- 
ment for  plaintiff  affirmed  by  the  Appellate 


Court,    and   defendant   Standard    Company 
brings  error.    AfiSrmed. 

Morse  Ives,  for  plaintiff  in  error.  B.  J. 
Wellman,  for  defendant  In  error. 

VTCKERS,  J.  This  Is  an  action  for  pfsr- 
Bonal  injury,  originally  brought  by  Michael 
Devaney  against  the  Otis  Elevator  Compa- 
ny. By  an  amendment  the  Standard  Com- 
pany and  £3.  T.  Harris  were  joined  as  de- 
fendants. In  consideration  of  $375  the  plain- 
tiff gave  the  Otis  Elevator  Company  a  cove- 
nant not  to  further  prosecute  suit  against 
that  company.  The  suit  thereafter  proceed- 
ed against  the  Standard  Company  and  E.  T. 
Harris. 

The  original  declaration,  consisting  of  one 
count,  alleged  that  E.  T.  Harris  was  the 
owner  in  fee  simple  of  a  certain  factory 
building  located  at  or  near  the  northwest 
comer  of  Fifteenth  and  Laflln  streets.  In  the 
city  of  Chicago,  and  that  the  Standard  Com- 
pany was  engaged  in  the  manufacture  of 
ornamental  iron,  and  had  its  office  and  place 
of  business  In  a  part  of  the  aforesaid  build- 
ing leased  from  E.  T.  Harris,  who  furnish- 
ed the  steam  power  by  which  the  Standard 
factory  was  operated.  The  declaration  al- 
leges that  on  the  north  side  of  said  factory 
building.  In  the  second  story  thereof,  there 
is  a  large  door  out  of  which  the  goods  sold 
by  the  Standard  Company  were  delivered  to 
its  customers,  and  that  about  two  feet  un- 
derneath said  door  the  defendant  company, 
prior  to  the  Injury  complained  of,  erected 
a  stationary  platform  extending  out  from 
the  said  building  about  two  feet,  for  the 
purpose  of  enabling  its  patrons  to  load  heavy 
crates  or  boxes  of  ornamental  Iron  Into  wag- 
ons which  were  driven  outside  and  under- 
neath said  door;  that  about  12  feet  from 
said  platform  the  defendants  allowed  to  re- 
main and  exist  a  steam  exhaust  pipe,  out 
of  which  large  quantities  -of  steam  are  emit- 
ted, and  bad  been  for  a  long  time  prior  to 
the  injury  complained  of.  The  declaration 
charges  that  the  steam  from  the  exhaust 
pipe,  in  cold  and  freezing  weather,  would 
fall  on  the  platform  and  freeze,  thereby  cov- 
ering said  platform  with  a  solid  coating  of 
slippery  ice,  sloping  off  to  the  edge  of  the 
platform;  that  said  Ice  thus  formed  upon 
the  platform  made  It  dangerous  and  unsafe 
to  take  large  boxes  or  crates  out  of  said 
door.  The  declaration  alleges  that  the  de- 
fendants knew  of  the  dangerous  condition  of 
said  platform,  or  should  have  known  of  It 
in  the  exercise  of  reasonable  care,  and  failed 
and  neglected  to  remove  said  ice  or  said 
steam  exhaust  pipe,  or  to  provide  any  way 
by  which  said  platform  could  be  closed  or 
turned  up  when  not  In  use,  and  thus  prevent 
the  accumulation  of  ice  thereon.  It  is  charg- 
ed that  Michael  Devaney  was,  on  the  19th 
day  of  January,  1902,  employed  by  the  Otis 
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BSeTator  Company;  that  said  company  bad 
pnrchaaed  a  crate  of  ornamental  iron  from 
the  Standard  Company,  and  that  the  plain- 
tiff, with  other  empIoySs,  was  ordered  to  go 
to  the  Standard  Company's  factory  and  get 
said  crate;  that  said  crate  was  lowered 
from  the  door  to  said  platform  by  three  of 
the  servants  of  the  Otis  Elevator  Company, 
while  the  plaintiff  and  two  other  men,  also 
employes  of  the  Otis  Elevator  Company,  were 
in  the  wagon  for  the  purpose  of  receiving 
said  crate  and  lowering  it  onto  tbe  wagon; 
tliat  whe&  said  crate  was  lowered  from  the 
door  to  the  platform  tbe  end  of  the  crate 
slipped  npon  the  ice  on  said  platform  and 
fell  npon  the  plaintiff,  knocking  him  ont  of 
the  wagon  and  severely  injuring  bim,  while 
the  plaintiff  was  In  the  exercise  of  due  care 
for  his  own  safety.  Subsequently  the  suit 
was  dismissed  as  to  E.  T.  Harris,  and,  on 
October  24,  1907,  an  additional  count  was 
filed  against  the  Standard  Company  alone. 
This  additional  count  is  substantially  the 
same  as  tbe  first  count,  except  that  it  allies 
that  the  Standard  Company  was  engaged  in 
carrying  on  its  business  In  a  certain  building, 
and  the  additional  count  does  not  disclose 
who  the  owner  of  the  building  was.  To  the 
additional  count  the  Standard  Company  filed 
a  plea  of  not  guilty  and  a  special  plea  of 
the  statute  of  limitations.  A  demurrer  was 
sustained  to  the  special  plea,  and  upon  a 
trial  the  plaintiff  obtained  a  verdict  for 
$2,000.  A  motion  for  a  new  trial  was  made 
and  overruled,  and  judgment  entered  upon 
the  verdict  The  judgment  having  been  af- 
firmed by  the  Appellate  Court  for  the  First 
district,  the  record  has  been  brought  to  this 
court  for  review  by  certiorari. 

The  alleged  errors  relied  upon  for  a  re- 
versal in  this  court  are:  (1)  That  the  orig- 
inal declaration  did  not  state  a  cause  of  ac- 
tion, and  that  the  court  erred  in  sustaining 
the  demurrer  to  the  plea  of  tbe  statute  of 
limitations  to  the  additional  count  filed  after 
the  period  of  limitation  bad  run;  (2)  that 
the  court  erred  in  not  instructing  the  jury 
to  find  the  defendant  in  error  not  guilty, 
first,  because  the  evidence  did  not  show  that 
the  plaintiff  in  error  was  guilty  of  any  negli- 
gence; and,  second,  because  the  Injury  was 
caused  by  the  defendant  in  error  and  his  as- 
sociates selecting  an  unsafe  way  of  lowering 
the  said  crate  to  the  wagon  when  the  plain- 
tiff in  error  had  provided  a  safe  method 
and  safe  ai^llances  for  doing  that  work; 
(3)  that  tlie  court  erred  in  giving  certain  in- 
structions to  the  jury.  These  alleged  errors 
will  be  considered  in  the  order  in  which  they 
are  stated  above. 

[1]  First  The  first  error  complained  of  is 
that  the  court  erred  in  sustaining  the  de- 
marvet  to  the  plea  of  the  statute  of  limita- 
tions.  The  rule  la  familiar  ttkat  when  a 
canse  of  action  is  stated  for  the  first  time 
in  an  amended  or  additional  count  the  suit 
is  regarded,  as  to  such  cause  of  action,  as 


having  been  commenced  at  tbe  time  when 
such  amended  or  adaitional  count  Is  filed, 
and,  if  the  period  fixed  by  the  statute  of 
limitations  has  run  when  such  a  count  la 
filed,  the  plea  setting  up  the  statute  is  a 
proper  plea  and  a  good  defense  for  such 
newly  stated  cause  of  action  (McAndrews  v. 
Chicago,  lake  Shore  &  Eastern  Railway  Co., 
222  111.  232,  78  N.  B.  603);  but  when  the 
amended  or  additional  count  Is  a  restate- 
ment in  different  form,  of  the  cause  of  ac- 
tion previously  stated  in  counts  filed  within 
the  time  prescribed  by  the  statute  of  limi- 
tations, a  plea  of  the  statute  of  limitations 
presents  no  defense, to  such  restatement  of 
the  cause  of  action,  and  is  therefore  l>ad  ■ 
on  demurrer.  The  question  raised  by  the 
demurrer  to  the  special  plea  is  whether  the 
original  count  stated  a  cause  of  action,  and, 
if  80,  Is  tbe  additional  count  a  restatement 
of  the  same  cause  of  action.  The  substance 
of  the  original  count  has  been  stated  above. 
From  such  statement  it  will  be  noted  that 
the  defendant  In  error  rests  his  right  to  re- 
cover on  the  alleged  violation  of  the  duty 
which  the  plaintiff  in  error  owed  to  keep 
the  premises  which  it  used  and  occupied  in 
a  reasonably  safe  condition  for  the  use  of 
persons  who,  in  the  exercise  of  reasonable 
care,  might  lawfully  be  thereon,  by  the  ex- 
Iffess  or  implied  invitation  of  the  plaintiff  in 
error,  for  the  purpose  of  transacting  busi- 
ness with  It   ■ 

[2j  The  essential  elements  of  a  cause  of 
action  for  negligence  are:  (1)  Tbe  existence 
of  a  duty  on  the  part  of  the  person  charged 
to  protect  the  complaining  party  from  the 
injury  received;  (2)  a  failure  to  perform 
that  duty;  and  (3)  an  Injury  resulting  from 
such  failure.  When  these  elements  concur, 
they  together '  constitute  a  cause  of  action 
for  negligence,  and  the  absence  of  any  one  of 
these  would  render  the  pleading  bad.  2 
Cooley  on  Torts  (Sd  Ed.)  1411;  Chicago 
Union  TracUon  Co.  v.  Glese,  229  111.  260,  82 
N.  B.  232. 

[S]  The  law  Imposes  tbe  duty  upon  the 
owner  or  occupier  of  premises,  ^who,  directly 
or  by  implication,  invites  persons  to  come 
upon  his  premises,  to  take  reasonable  care 
to  see  that  his  premises  are  in  a  reason- 
ably safe  condition,  so  that  persons  wbo 
come  there  upon  his  Invitation  shall  not  be 
injured  while  using  such  premises  with  rea- 
sonable care  for  the  purpose  for  which  the 
Invitation  was  extended.  Lake  Shore  & 
Michigan  Southern  Railway  Co.  v.  Bodemer, 
139  111.  596,  29  N.  E.  692,  32  Am.  St  Rep. 
218;  Hart  v.  Washington  Park  Club,  157 
111.  9,  41  N.  E.  620,  29  li.  B.  A.  492,  48  Am. 
St  Rep.  298. 

[4]  The  original  declaration  stated  facts 
from  which  the  law  would  Impose  a  duty 
on  the  plaintiff  In  error  to  use  reasonable 
care  to  maintain  the  premises  in  question 
in  a  reasonably  safe  condition,  and  alleged  a 
violation  of  that  duty,  with  a  resulting  In- 
Jury,  while  the  defendant  In  error  was  in 
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tbe  exercise  of  reasonable  care  for  bis  own 
safety.  These  averments  were  suflSclent  to 
constltnte  a  canse  of  action.  The  additional 
ooimt  filed,  to  which  the  statute  of  Umita- 
tlons  was  pleaded,  was  substantially  tbe 
same  as  the  original  connt.  Tbe  only  dif- 
ference between  the  two  counts  that  we  have 
been  able  to  discover  Is  that  in  the  original 
connt  it  la  charged  that  the  plaintiff  In  error 
occnpled  a  part  of  the  premises,  and  that  O. 
T.  Harris  was  the  owner  and  landlord; 
whOe  In  the  additional  count  It  Is  charged 
that  the  plaintiff  in  error  occupied  tbe  prem- 
Isee  in  qnestion,  and  nothing  is  said  as  to 
the  tittle,  or  by  what  means,  tbe  plaintiff  In 
error  claims  a  right  to  occupy  such  premises. 
These  differences  in  the  two  counts  are  of 
no  consequence.  Nothing  is  omitted  from  ei- 
ther connt  that  Is  essential  to  the  cause  of 
action.  There  was  no  error  in  sustaining 
the  demurrer  to  the  plea  of  tbe  statute  of 
,  limitations. 

[5]  Second.  Plaintiff  in  error  next  con- 
tends that  the  court  should  have  instructed 
the  jury  to  find  a  verdict  of  not  guilty.  Un- 
der this  assignment  of  error,  two  iMints  are 
argued: 

(a)  It  Is  contended  that  the  evidence  did 
not  show  any  negligence  on  the  part  of  tbe 
Standard  (Company.  Tbe  evidence  tends  to 
prove  that  tbe  Standard  Ck>mpany  was  en- 
gaged ia  tbe  manufacture  of  ornamental 
Iron,  and  that  the  Otis  Elevator  Ck>mpany 
was  one  of  its  customers.  Tbe  Standard 
Company  occupied  all  of  the  second  floor  of 
tiie  premises  located  at  Fifteenth  and  Laflln 
streets.  On  tbe  north  side  of  said  building, 
there  was  a  large,  door  out  of  which  crates 
of  manufactured  products  were  received  by 
the  Otis  Elevator  Company.  About  two  feet 
below  the  door,  a  rigid  platform  extended 
from  the  wall  out  about  two  feet  At  one 
end  of  the  platform  an  iron  ladder  was 
placed  to  enable  the  men  to  reach  tbe  second 
floor  from  tbe  ground.  Some  12  feet  from 
the  platform  there  was  a  steam  exhaust  pipe, 
ont  of  which  escaped  large  quantities,  of 
steam.  The  evidence  shows  that  the  steam 
from  the  exhaust  pipe  would  blow  down 
about  the  door  and  platform,  and  when  the 
weather  was  cold  enough  this  steam  would 
condense  and  form  ice  on  the  loading  plat- 
form. The  evidence  also  tends  to  show  that 
the  dirt  swept  out  of  the  door  would  fall  on 
the  platform,  giving  tbe  ice  a  black  appear- 
ance; that  on  the  19th  day  of  January  tbe 
Otis  Elevator  Company  sent  tbe  defendant 
in  error  and  five  other  men,  Includlug  Peter 
Oustafson,  their  foreman,  with  a  wagon  and 
team,  for  the  purpose  of  getting  a  large 
crate  of  iron.  The  wagon  was  driven  Into 
the  alley,  under  tbe  edge  of  tbe  platform 
below  the  door.  The  crate  of  iron  which  was 
wanted  was  about  one  foot  thick  and  five 
feet  wide  and  seven  feet  long,  ^nd  weighed 
between  800  and  900  pounds.  The  crate  was 
■evcral  feet  south  of  the  door  on  the  second 
floor.  It  was  placed  on  a  "dolly"  and  rolled 
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over  to  the  open  door.  It  was  then  stood 
upright  near  the  edge  of  the  door  and  two 
men  held  it,  while  the  four  others  were  in 
tbe  wagon  for  tbe  purpose  of  receiving  the 
crate  and  placing  it  in  tbe  wagon.  The  ex- 
pectation was  that  the  crate  would  slide 
down  until  one  end  would  rest  on  tbe  plat- 
form, and  then  be  tUted  over,  and  the  other 
end  would  come  down  against  the  standards 
of  the  wagon.  When  tbe  crate  was  tipped 
over  from  the  door  and  came  against  the 
platform,  it  continued  to  slip  on  tbe  ice  and 
fell  upon  the  standards  of  tbe  wagon  and 
against  the  defendant  In  error.  The  evidence 
shows  that  the  crate  did  not  make  any  stop 
after  it  struck  the  platform,  but  continued 
to  slide  with  Increasing  velocity  until  it 
came  to  rest  on  the  wagon.  Tbe  evidence 
shows  that  It  bad  been  the  custom  of  tbe 
employes  of  the  Otis  Elevator  Company  to 
take  similar  crates  ont  of  the  building  In  the 
same  manner  that  this  one  was  being  han- 
dled. The  evidence  does  not,  however,  show 
that  the  defendant  in  error  had  ever  as- 
sisted in  this  particular  work  before  the 
day  on  which  he  was  hurt.  The  evidence 
shows  that  the  platform  bad  been  used  in 
taking  crates  out  of  tbe  building  during  all 
of  the  time  that  the  plaintiff  in  error  had 
been  in  the  building,  which  was  several  years 
before  tbe  accident  There  were  no  means 
used  by  the  plaintiff  in  error  to  remove  or 
prevent  tbe  accumulation  of  ice  on  this  plat- 
form. There  was  no  serious  conflict  In  the 
evidence,  except  as  to  matters  of  detail  in 
respect  to  the  situation  of  these  premises  and 
the  circumstances  connected  with  tbe  injury. 
Tbe  evidence  sustains  the  charge  in  the  dec- 
laration. We  think  it  was  a  fair  question  of 
fact  for  the  Jury  to  determine  whether  or 
not,  under  the  circumstances  stated,  the 
plaintiff  In  error  was  guilty  of  negligence  in 
maintaining  this  platform  with  an  accumula- 
tion of  ice  upon  it  It  seems  to  us  that  tbe 
injury  of  the  defendant  in  error  was  one  that 
might  reasonably  be  expected  from  the  condi- 
tion of  the  premises  and  the  manner  in 
which  they  were  intended  to  be  used.  It  is 
shown  that  the  dlfllculty  could  have  been  eas- 
ily removed  by  constructing  tbe  platform  so 
that  it  would  fold  up  against  the  side  of  the 
building  when  not  in  use.  Whether  or  not 
the  plaintiff  in  error  sbonld,  In  the  exercise 
of  reasonable  care,  have  adopted  this  method 
of  construction  or  some  other  means  to  re- 
move the  dangerous  accumulation  of  ice 
npon  the  platform  was  a  qnestion  of  fact, 
under  the  circumstances,  for  the  jury  to 
determine. 

(b)  The  second  argument  presented  by  tbe 
plaintiff  in  error  in  support  of  this  assign- 
ment of  error  is  that-  the  defendant  in  error 
and  his  associates  selected  an  unsafe  and 
dangerous  method  of  lowering  the  crate  to 
the  wagon,  when  other  and  safer  means  and 
appliances  were  furnished  by  the  plaintiff  in 
error.  Tbe  facts  and  circumstances  upon 
which  this  contention  is  based  are  that  then 
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was  a  beam  10  Inches  square  extending  from 
the  top  of  the  door  out  over  the  platform, 
which  was  placed  there  for  the  purpose  of 
handling  heavy  crates  by  the  use  of  hoisting 
tackle,  '  consisting  of  hoolis,  pulleys,  and 
chains.  Hiere  Is  no  controversy  about  the 
beam  being  In  place  as  claimed,  bnt  there  is 
serious  conflict  in  the  evidence  as  to  there 
being  hoisting  tadde  visible  about  the  prem- 
ises. A  numl>er  of  witnesses  testify  that 
they  were  there  at  the  time  of  the  accident 
and  assisted  in  lowering  the  crate,  and  that 
they  saw  no  tacUe  of  any  Iclnd.  It  is  also 
proven  by  the  defendant  In  error's  foreman, 
and  others,  that  they  had  often  gotten  crates 
down  from  that  door  and  had  never  used  any 
tackle,  and  had  never  seen  any  used  for  such 
purpose.  Some  of  the  witnesses  for  the 
plalntifT  In  error  testify  that  the  hoisting 
tackle  was  hanging  on  a  hook  behind  the 
door  at  the  time  of  the  accident.  The  evi- 
dence as  to  the  tackle  being  there  for  use  Is 
conflicting.  If  the  Jury  believed  that  there 
was  no  tackle  there,  then  the  argument  of 
the  plaintiff  in  error  on  this  point  cannot 
avail  in  this  court,  since  we  must  assume 
that  every  controverted  question  of  fact  is 
settled  by  the  Judgment  of  the  Appellate 
Ck>urt  in  favor  of  the  defendant  in  error; 
but  we  think  that,  even  if  it  be  conceded 
that  the  tackle  was  on  the  premises,  as  claim- 
ed by  the  plaintifF  In  error,  still,  in  view  of 
the  imcontradlcted  evidence  that  no  use  had 
ever  been  made  of  such  tackle  by  the  men 
who  were  handling  this  crate,  and  the  far- 
ther fact  ttiat  they  bad  always  taken  out 
similar  crates  In  the  same  way  as  this  one 
was  being  handled,  it  was  still  a  fair  ques- 
tion for  the  Jury  to  say  whether  there  was 
contributory  negligence  in  falling  to  use  the 
tackle  on  the  occasion  of  the  accident  There 
was  no  error  committed  by  the  trial  court 
In  refusing  to  direct  a  verdict  of  not  guilty. 
[6]  Third.  PlalntifT  In  error  complains  tliat 
the  court  erred  in  giving  Instruction  No.  2 
for  defendant  in  error.  This  instruction, 
after  stating  the  rule  for  estimating  the  dam- 
ages in  case  the  defendant  in  error  was  en- 
titled to  recover,  proceeds  to  inform  the  Jury 
that  from  the  amount  of  actual  damages  sus- 
tained should  be  deducted  $375  paid  by  the 
Otis  EUevator  Company,  provided  the  Jury  be- 
lieve that  the  Otis  Elevator  Company  was 
Jointly  guUty  with  the  plaintiff  in  error  of 
the  negligence  that  caused  the  injury;  and 
the  Jury  were  also  Informed  that,  if  the  Otis 
Elevator  Company  was  not  guilty  of  negli- 
gence which  approximately  contributed  to 
the  injury,  the  $375  should  not  be  deducted 
from  the  actual  damages  sustained  by  the 
defendant  in  error.  This  instruction  had  no 
proper  place  in  this  case  and  should  not  have 
t>een  given.  It  improperly  submits  to  the 
Jury  the  issue  as  to  whether  the  Otis  Ele- 
vator Company  was  guilty  of  negligence  in 
connection  with  the  injury,  when  no  such  is- 
sue was  made  in  the  pleadings.  The  Otis 
Elevator  Company  was  not  a  party  to  tills 


suit,  and  it  was  Improper  to  siibmit  flie  ques- 
tion of  its  responsibility  for  the  injury  to  the 
Jury  by  this  Instruction.  The  $375  paid  the 
defendant  in  error  by  the  Otis  Elevator  Com- 
pany was  not  paid  as  part  compensation  for 
the  injury  be  received.  It  was  paid  for  a 
covenant  not  to  further  prosecute  the  suit 
against  that  company.  The  Jury  bad  nothing 
to  do  with  that  question,  and  the  Instmc- 
tion  should  not  liave  been  glvai.  The  $376 
paid  by  the  Otis  Elevator  Company  could  not 
be  considered  by  the  Jury  In  part  paymoit  of 
defendant  in  error's  damages. 

[7]  While  this  instruction  Is  erroneous  for 
the  reason  stated,  we  cannot  see  how  It  could 
have  misled  the  Jury  to  the  prejudice  of  the 
plaintiff  In  error.  It  told  tbe  Jury  that  un- 
der certain  circumstances  the-  $375  should 
be  deducted  from  the  amount  of  damages 
plaintiff  had  sustained.  If  the  Jury  found 
the  facts  upon  which  this  instruction  Is  pred- 
icated as  therein  stated,  the  effect  of  the  in- 
struction was  to  reduce  the  damages  $375, 
and  in  this  view  It  would  be  favorable  to 
the  plaintiff  in  error.  If,  on  the  other  hand, 
the  Jury  considered  that  the  Otis  Bletator 
Company  was  not  Jointly  guilty  of  negligence 
with  plaintiff  In  error,  they  were  Instructed 
to  disregard  the  payment  of  $375.  This  part 
of  the  instruction  simply  told  the  Jury  what 
they  should  have  done  independently  of  the 
question  of  the  participation  of  the  Otis  EUe- 
vator  Company  In  the  wrong  complained  of. 

[I]  The  rule  in  regard  to  Joint  tort-feasors 
is  that  each  wrongdoer  is  responsible  for 
the  whole  amount  of  damages,  and  that  there 
is  no  such  thing  as  apportioning  the  dam- 
ages among  Joint  wrongdoers.  This  instruc- 
tion was  improper  and  should  not  have  been 
given,  but  we  are  of  the  opinion  that  It 
ought  not  to  lead  to  a  reversal  of  the  Judg- 
ment. 

[I]  Instruction  No.  10  is  complained  of  by 
the  plaintiff  in  error.  That  instruction  tells 
the  Jury  that  "the  Jury  Is  not  bound  to  be- 
lieve anything  to  be  a  fact  simply  because  a 
witness  has  stated  it  to  l>e  so,  provided  the 
Jury  believe,  from  all  the  testimony,  that 
such  a  witness  is  mistaken  or  has  testified 
falsely."  The  criticism  made  upon  this  In- 
struction is  that  It  authorizes  tbe  Jury  to 
disregard  the  testimony  of  a  witness,  if  he 
has  testified  falsely,  without  the  limitation, 
"knowingly  and  willfully  testifies  falsely," 
which  this  court  held,  in  Perkins  v.  Knise- 
ly,  204  111.  275,  68  N.  E.  486,  and  in  other 
cases,  to  be  necessary  before  the  Jury  would 
be  warranted  in  disregarding  the  entire  tes- 
timony of  the  witness.  The  instruction  given 
in  this  case  Is  unlike  the  Instruction  in  the 
Knisely  Case,  which  purported  to  state  the 
conditions  under  which  the  Jury  might  dis- 
regard the  entire  testimony  of  a  witness. 
The  Instruction  here  under  consideration 
simply  tells  the  Jury  that  they  are  not  re- 
quired to  believe  anything  to  be  a  fact,  be- 
cause a  witness  has  stated  it  to  be  so,  pro- 
vided the  Jury  believe,  from  all  the  testl- 
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mony,  that  sacb  witness  is  mistaken  or  has 
testified  falsely;  that  is  to  say,  if  the  jury 
believe  that  the  'witness  is  mistaken  as  to 
the  particular  fact,  or  has  stated  such  fact 
falsely,  the  jury  are  not  required  to  believe 
iL  If  a  witness,  through  mistake  or  a  dis- 
regard for  the  truth,  or  for  any  other  reason, 
states  a  fact  which,  from  a  consideration  of 
all  of  the  evidence,  the  jury  believe  to  be 
untrue,  the  jury  are  not  required  to  believe 
the  statement  of  such  witness  as  to  that  par- 
ticular fact,  but  the  jury  would  not  be  war- 
ranted in  disregarding  the  entire  testimony 
of  such  witness  under  the  conditions  stated 
in  this  instruction.  The  instruction  la  not 
open  to  the  criticism  made  upon  it 

[10]  The  plaintiff  in  error  next  complains 
that  the  court  erred  in  giving  instruction  No. 
18.  That  instruction  directs  the  jury  to  find 
the  defendant  guilty,  if  they  believe  from 
the  evidence  that  the  plaintiff  was  Injured 
by  or  in  consequence  of  the  negligence  of  the 
defendant,  as  charged  in  the  declaration,  and 
that  the  plaintiff.  Just  before  and  at  the  time 
of  the  injury,  was  In  the  exercise  of  ordi- 
nary care  for  his  own  safety.  ■  Instructions 
similar  to  this  one  have  often  been  before 
this  court  In  the  case  of  Krieger  v.  Aurora, 
Slgln  &  Chicago  Railroad  Co.,  242  111.  644, 
90  N.  SX  2e6>  many  of  the  previous  cases  in 
which  this  Instruction  was  considered  are 
referred  to,  and  the  conditions  under  which 
It  has  been  approved  or  disapproved  are 
there  pointed  out  The  objection  that  has 
usually  been  urged  against  this  form  of  an 
instruction  is  that  it  refers  the  jury  to  the 
declaration  tc  «etermlne  what  the  issues  are. 
This  was  the  complaint  made  against  the  in- 
struction in  the  Krieger  Case,  and  the  only 
(»e  there  considered.  The  objection  made  to 
the  instruction  in  this  case  is  that  it  ignores 
the  defenses  that  the  plaintiff  in  error  liad 
made  the  ice  safe  to  walk  on,  and  had  pro- 
vided a  safe  means  to  lower  the  crate.  This 
objection  Is  not  tenable.  The  charge  in  the 
declaration  which  the  instruction  requires  the 
jury  to  believe,  before  they  can  find  the 
plaintiff  in  error  guilty,  is  that  the  platform 
was  in  an  unsafe  and  dangerous  condition 
by  reason  of  the  ice  being  thereon.  The  de- 
fenses which  are  supposed  to  have  been  Ignor- 
ed by  the  instruction  were  merely  negative 
In  character,  and  amount  to  a  general  denial 
that  the  platform  was  unsafe.  By  the  very 
nature  of  things,  the  jury  could  not  find  that 
the  platform  was  unsafe,  without  consider- 
ing the  evid«ice  which  tended  to  show  that 
it  was  safe.  The  same  ol>servation  applies 
to  the  contention  that  plaintiff  in  error  had 
provided  a  safe  means  of  lowering  the  crate. 
This  contention  manifestly  is  based  upon  the 
controverted  question  of  fact  in  reference  to 
the  hoisting  tackle.  The  instruction  requires 
the  jury  to  believe  that  the  defendant  in  er- 
ror was,  before  and  at  the  time  of  the  acci- 


dent. In  the  exercise  of  due. care.  He  could 
not  have  been  in  the  exercise  of  due  care,  if 
he  deliberately  undertook  to  lower  the  crate 
In  a  dangerous  manner,  when  by  the  use  of 
appliances  at  hand  a  safe  method  of  lower- 
ing the  crate  could  have  been  adopted.  The 
objection  made  to  this  instruction  is  only 
available  where  some  affirmative  defense  is 
not  negatived  by  the  averments  of  the  dec- 
laration. Kirk  &  Co.  V.  Jajko,  224;ill.  338, 
79  N.  E.  577.  That  condition  does  not  exist 
in  this  record. 

Plaintiff  in  error  also  complains  that  the 
court  erred  in  giving  instructions  Nos.  14,  18, 
and  21.  We  have  examined  the  instructions 
and  considered  the  objections  made  to  them, 
but  fall  to  find  any  error  therein  that  re- 
quires a  reversal  of  this  judgment 

The  judgment  of  the  Appellate  Court  for 
the  First  district  is  affirmed. 

Judgment  afilrmed. 


(»  HI.  18) 

PEOPLE  v.  APFELBAUM. 

(Supreme  Court  of  IlIinoiB.    June  20,  1911. 
Rehearing  Denied  Oct.  4,  1911.) 

1.  Statutes  (J  47*)— Certainty— Revooatioh 
OF  Physician's  License— Gbotjnds. 

Medical  Practice  Act  (Laws  1899,  p.  275) 
S  ^  which  authorises  a  revocation  of  the  li- 
cense of  a  physician  who  has  hy  false  and 
fraudulent  representations  obtained  or  sought 
to  obtain  practice,  or  by  false  representations 
of  his  practice  has  obtained  money,  or  who  has 
advertised  under  a  name  other  than  his  own. 
or  for  any  other  unprofessional  or  dishonorable 
conduct,  is  not  void  for  uncertainty,  in  that 
it  does  not  specify  every  act  justifying  a  revo- 
cation. 

[£:d.    Note.— For   other   cases,    see    Statutes, 
Cent  Dig.  §  47 ;    Dec.  Dig.  {  47.»] 

2.  Statutes  ({  159*)— Repeai.  by  Inconsist- 
ent Statutes. 

A  later  act  will  not  l>e  held  to  repeal  a 
prior  statute,  unless  the  two  are  irreconcilable. 
[Kd.    Note.— For    other   cases,   see    Statutes, 
Cent  Dig.  i  229;   Dec  Dig.  i  159.»] 

3.  Physicians  and  Suboeons  (i  2*)— Stat- 
utes—Repeal  by  Inconsistent  Acts  — 
Revocation  of  License. 

Medical  Practice  Act  (Laws  1899,  p.  275) 
S  6,  which  provides,  among  other  grounds,  that 
a  physician  s  license  may  be  revoked  for  ad- 
vertising under  a  name  other  than  his  own,  is 
not  impliedly  repealed  by  Act  May  11,  1901 
(Laws  1901,  p.  238),  which  makes  it  unlawful 
tor  any  physician  to  practice  medicine  in  an- 
other physician's  name,  or  to  hold  himself  out 
as  another  physician  by  advertisement,  for  the 
purpose  of  defrauding,  under  penalty  of  fine 
and  imprisonment,  since  there  is  no  such  incon- 
sistency in  the  two  acts  that  both  cannot  stand. 
[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons,  Dec.  Dig.  i  2.*J 

4.  Physicians  and  Subokohs  ({  1*)— Poweb 
TO  Regulate  Pbacticb. 

The  state  has  the  power  to  prescribe  the 
qualifications  of  persons  practicing  medicine, 
and  to  punish  unqualified  penona  engaging  in 
such  practice. 

[Ed.   Note.— For  other  cases,   see  Physicians 
and  Surgeons,  Cent.  Dig.  I  1 ;    Dec.  Dig.  i  l.»] 
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&  Ooirsarmnroifu.  I/aw  9  62*)— Phtsicians 

AND     SUBOKONS     (i     2>)  —  DlSTRIBUTIOIT     OF 

PowKBB  — Encboachment  on   Judiciary  — 

—State  Boabd  of  Health. 

Neither  the  granting  nor  the  revocation  of 
*,  physician's  license  by  the  state  board  of 
health,  assuming  to  act  under  Medical  Practice 
Act  (Laws  1899,  p.  275)  t  6,  is  the  exercise  of 
judicial  power  as  that  term  is  understood  in 
reference  to  the  constitutional  distribution  of 
the  powers  of  government. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
aJ  Law,  Cent  Dig.  ||  50-85;  Dec  Dig.  I  52;» 
Physicians  and  Surgeons,  Dec.  Dig.  S  2.*] 

6.  Constitutional  Law  (J  67*)— Distribu- 
tion OF  Powers  —  Natube  or  "Judicial 
Power." 

"Judicial  power"  implies  the  construction 
of  laws  and  the  adjudication  of  legal  rights. 

(Kd.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  f  123;    Dec.  Dig.  |  67.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  4,  pp.  88t)0-38U4.] 

7.  PlIYSICIANfl  AND  SURQBONS  (J  II*)— REVO- 
CATION OF  License— Power  to  Revoke. 

The  state  board  of  health,  under  Medico} 
Practice  Act  (Laws  1809,  p.  275)  {  0,  has  power 
to  revoke  its  own  license  to  practice  medicine, 
on  gTounds  declared  by  the  statute  to  be  a  dis- 
qualification  for  practice. 

IKd.  Note. — For  other  cases,  see  Physicians 
and   Surgeons,  Cent  Dig.  j   IS;    Dec.  Dig.  S 

8.  Constitutional  Law  (}  82*)  —  Personal 
Rkihts  in  General. 

Medical  Practice  Act  (Laws  1899,  p.  275) 
I  6,  which  makes  advertising  under  a  false 
name  a  reason  for  refu.sing  or  revoking  a  phy- 
sician's certificate  from  the  stRte  board  of 
health,  is  not  in  conflict  with  Const  art.  2,  | 
1,  which  guarantees  the  right  to  life,  liberty, 
ajid  the  pursuit  of  happiness. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  {  149;    De&  Dig.  i  82.*] 

9.  Constitutional  Law  (|  90*)  —  Personal 
AND  Civil  Kiohts  —  E^eedom  of  Speech 
AND  of  the  Press. 

Medical  Practice  Act  (Laws  1899,  p.  275) 
(  6,  which  makes  advertising  under  a  false 
name  a  reason  for  the  refusal  or  revocation  by 
the  state  board  of  health  of  a  physician's  cer- 
tificate to  practice  medicine,  is  not  in  violation 
of  Const,  art  2,  |  4,  which  grants  freedom  of 
speech  and  of  the  press. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Iaw,  Cent.  Dig.  i  172;   Dec.  Dig.  {  90.* J 

10.  CoNaTiTBTioNAL  Law  (I  205*)  — Privi- 
leges AND  Immunities. 

Medical  Practice  Act  (Laws  1899,  p,  275) 
I  6,  which  makes  advertising  under  a  name 
other  than  his  own  a  reason  for  the  refusal  or 
revocation  by  the  state   board   of  health   of  a 

Shysician's  certificate  to  practice,  is  not  in  con- 
ict  with  Const  art  4,  |  22,  which  prohibits 
apecial  legislation  and  the  granting  of  special 
privileges  and  immunities. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Law,  C^ent  Dig.  H  691-«24:  Dec.  Dig.  | 
205.*] 

11.  Constitutional  Law  (|  275*)— Due  Pbo- 
CE68  OF  Law— Revocation  of  Pbactice  or 
Medicine— Penalties. 

The  authority  of  the  state  board  of  health, 
under  Medical  Practice  Act  (Laws  1899,  p. 
275)  {  6,  to  refuse  or  revoke  a  license  to  prac- 
tice medicine  for  the  reason  that  one  has  ad- 
rertised  under  a  name  other  than  his  own,  is 
not  violative  of  the  due  process  of  law  secured 


by  Const  ID.  art  %  I  2,  and  by  tbs  fourteenth 
amendment  to  the  federal  Constitution. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  H  843^6;    Dec.  Dig.  f 

12.  CoNsnTtmoNAL  Law  (|  251*)  — "DuB 
Process  of  Law." 

"Due  process  of  law"  does  not  necesarilj 
imply  judicial  proceedings,  and  while  orderly 
proceedings  according  to  established  rules 
which  do  not  violate  fundamental  right  most  be 
observed,  there  is  no  vested  right  la  any  pai^ 
ticular  remedy  or  form  of  proceeding.  A  gen> 
eral  law  administered  in  its  regular  conrse  ac- 
cording to  the  form  of  procedure  suitable  aud 
proper  to  the  nature  of  the  case,  conformable  to 
the  fundamental  rules  of  right  and  affectiog  all 
persona  alike,  is  due  process. 

[Ed.  Note.— For  other  cases,  see  Constitutloi^ 
al  Law,  Cent  Dig.  {  782;   Dec.  Dig.  $  251.* 

For  other  definitions,  see  Words  and  Fhrasei, 
vol.  8,  pp.  2227-22d<S;   vol.  8,  p.  7644.] 

13.  Physicians  and  Suboeons  ({  11*)— Rev* 
ocATioN  or  LicENSBS— Obouhos  and  Pbo- 

CEEUINOS. 

The  power  of  the  state  board  of  health  to 
revoke  a  physician's  license,  under  Medical 
Practice  Act  (Laws  1899,  p.  275),  {  6,  is  not  ar- 
bitrary or'  beyond  the  Investigation  of  ti» 
courts,  but  where  the  record  of  the  board  shows 
that  defendnnt  was  given  notice  to  appear  and 
answer  to  the  specific  charge  of  advertising  un- 
der a  name  other  than  his  own,  aud  to  show 
cause  why  his  license  should  not  be  revoked  for 
the  unprofessional  conduct  set  out  in  the 
charge,  and  where  defendant  did  not  ask  for  a 
more  specific  charge,  admitted  the  charge,  and 
was  found  guilty,  and  his  license  revoked,  the 
action  of  the  board  is  valid. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and   Surgeons,   Cent  Dig.  {   16;    Dec.  Dig.  I 

14.  Physicians  and  Subobons  (f  6*)— Pbao 
ticino  afteb  revocation  of  licensb  — • 
Penalty— "Without  a  Cebtificate." 

Under  Medical  Practice  Act  (I>aw8  1809, 
p.  275),  §  G,  which  imposes  a  penalty  for  prac- 
ticing medicine  "without  a  certificate''  issued 
by  the  state  board  of  health,  an  action  for  pen- 
alty may  be  maintained  after  revocation  of  a 
license,  since  one  whose  certificate  has  i>een  re- 
voked is  without  a  certificate  as  much  as  one  to 
whom  no  certificate  has  been  issued. 

[Kd.  Note.— For  other  cases,  see  Phjsiciaas 
and  Surgeons,  Cent  Dig.  {§  6-11 ;  Dec.  OAit  | 
6.*] 

Error  to  Municipal  Conrt  of  Chicago;  WU- 
liam  N.  Cottrell,  Judge. 

Action  for  penalties  by  the  People  of  the 
State  of  Illinois  against  David  Apfelbaum. 
Judgment  for  plaintiff,  and  defendant  brings 
writ  of  error.    Affirmed. 

Elijah  N.  Zoline  and  Moses,  Rosenthal  * 
Kennedy  (Burres  &  McKinley,  Walter  Badi- 
rach  and  Sidney  S.  Stein,  of  counsel),  for 
plaintiff  in  error.  Charles  Ailing,  Jr.  (Charles 
O.  Boffman.  of  counsel),  for  the  People. 


DUNN,  X  This  writ  of  error  baa  beoi 
sued  out  to  reverse  a  Judgment  for  $100  ten- 
dered  against  the  plaintiff  la  wror  by  the 
municipal  court  of  Chicago  as  a  penalty  tor 
practicing  medicine  without  a  license. 

The  plaintiff  In  error  received  the  degree 
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of  doctor  of  medlcliie  and  enrgery  from  the 
Oolite  of  Physicians  and  SurgeonB,  and  aft- 
er having  passed  an  examination  received 
from  the  state  board  of  health  a  license  to 
practice  medicine.  June  21,  1910,  the  state 
hoard  of  health  revoked  this  license,  and, 
having  practiced  medicine  thereafter,  be  was 
sned  for  the  poialty  provided  by  law.  The 
license  was  revoked  by  virtue  of  section  6 
of  the  medical  practice  act,  for  advertising 
tinder  a  name  other  than  his  own,  and  other 
unprofessional  and  dishonorable  conduct 
The  plaintiff  in  error  contends  that  this  sec- 
tion is  void  for  uncertainty ;  was  r^)ealed  by 
Implication  by  an  act  of  May  11,  1901;  is 
unconstltntional,  because  it  confers  Judicial 
powers  on  the  state  board  of  health ;  violates 
sectiimB  1,  2,  and  4  of  the  Bill  of  Rights,  sec- 
tion 22  of  article  4  of  the  Constitution,  and 
the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  fle  also  insists 
that  the  record  of  the  state  board  of  health 
does  not  show  sufficient  cause  for  the  revoca- 
tion of  the  lloense,  and  that  section  9,  whicb 
makes  It  penal  to  practice  medicine  without 
a  license,  prescribes  no  penalty  for  practicing 
after  the  revocation  of  the  license. 

[1]  Section  6  la  not  void  for  uncertainty. 
It  authorizes  the  refusal  of  the  license  for 
certain  specific  reasons,  and  also  generally 
for  unprofessional  and  dishonorable  conduct, 
and  provides  that  the  license  may  be  revoked 
for  the  same  reaaons.  The  reasons  particu- 
larly named  are  certain  enough,  but  it  would 
scarcely  be  possible  for  the  statute  to  cata- 
logue spedflcally  every  act  of  unprofessional 
or  dishonorable  conduct  which  would  Justify 
the  refusal  or  revocation  of  a  license.  In 
any  event,  tlie  plaintiff  In  error  here  was 
found  guUty  of  the  specific  offense  of  adver- 
tising under  another  name  than  bis  own,  and 
as  to  this  charge  the  statute  is  not  uncer- 
tain. 

[2,  3]  The  medical  practice  act,  containing 
section  6  above  mentioned,  was  passed  in 
1899.  On  May  11,  1901,  an  act  of  two  sec- 
tions was  passed,  providing  that  it  should 
be  unlawful  for  any  physician  to  practice 
medicine  in  another  physician's  name,  or  to 
hold  himself  out  as  another  physician  by  ad- 
vertisement, for  the  purpose  of  imposing  up- 
on or  defrauding  any  other  person,  under 
penalty  of  fine  and  imprisonment.  It  is  in- 
sisted that  this  act  modifies,  and  by  implica- 
tion repeals,  that  i>art  of  section  6  of  the 
medical  practice  act  which  prohibits  adver- 
tising by  a  physician  under  a  name  other 
than  his  own.  A  later  act  will  not  be  held 
to  repeal  a  prior  statute,  unless  ttie  two  can- 
mot  be  reconciled.  There  is  no  such  incon- 
sistency between  these  two  acts  that  both 
cannot  stand.  The  one  deals  with  the  case 
of  a  physician  who  practices  under  a  false 
name,  whether  that  of  another  physician  or 
mot,  and  without  regard  to  his  motive,  the 
penalty  for  whicb  is  the  refusal  or  revoca- 
tion of  his  license.  The  other  deals  with  the 
physician  who  for  fraudulent  purposes  prac- 


tices under  the  name  of  another  physician,  or 
holds  himself  out  as  another  physician;  the 
penalty  being  fine  and  imprisonment  The 
one  act  deals  with  the  licensing  of  physicland 
to  practice,  and  does  not  cijeate  or  define  any 
criminal  act;  the  other  deals  with  the  prac- 
tice of  physicians,  and  declares  that  certain 
acts  shall  constitute  criminal  offenses. 

[A-ti  Neither  the  granting  nor  the  revoca- 
tion of  a  license  to  practice  medicine  is  the 
exercise  of  "judicial  power,"  as  that  term  is 
understood  in  reference  to  the  distribution 
of  the  powers  of  government  It  is  not  con- 
tended that  the  state  has  not  the  power  to 
prescribe  the  qualifications  of  physicians 
practicing  medicine  and  to  punish  unquali- 
fied persons  engaging  In  such  practice,  and 
the  existence  of  such  power  is  not  debatable. 
People  V.  Blue  Mountain  Joe,  129  lU.  370,  21 
N.  B.  928;  Williams  v.  People,  121  IlL  84, 11 
N.  E.  881 ;  Reetz  v.  Michigan,  188  U.  S.  606, 
28  Sup.  Ct  890,  47  L.  Ed.  663;  22  Am.  & 
Bng.  Ency.  of  Law  (2d  Ed.)  780.  The  pos- 
session of  the  required  qualifications  must 
be  ascertained  by  some  authority,  and  the 
Legislature  has  imposed  this  duty  upon  the 
state  board  of  health.  In  the  administration 
of  the  law  the  state  l)oard  of  health  neces- 
sarily exercises  discretion  and  Judgment  in 
determining  whether  or  not  an  applicant  pos- 
seeses  the  required  qualifications,  and  to  that 
extent  its  action  is  Judicial  in  character,  but 
it  is  not  the  action  of  a  court  or  action  ap- 
propriate for  a  court  It  Is  similar  in  its  na- 
ture to  the  acts  of  assessors  in  valuing  prop- 
erty for  taxation;  of  boards  of  review  in  re- 
viewing such  valuations;  of  clerks  of  courts 
and  of  sheriffs  in  approving  bonds  taken  by 
them;  of  commissioners  of  highways  in  lay- 
ing out  and  opening  roads ;  of  city  councils 
in  granting  or  revoking  licenses  to  keep 
dramshops,  or  of  superintendents  of  schools 
in  granting  or  revoking  teachers'  certificates. 
In  none  of  these  cases  does  the  tribunal  en- 
gaged In  the  execution  of  the  law  exercise 
Judicial  power  within  the  meaning  of  the 
Constitution.  "The  power  exercised  is  min- 
isterial, only,  although,  as  an  incident  to  its 
exercise,  the  board  is  required  to  do  a  judi- 
cial act  or,  rather,  an  act  which  is  In  its  na- 
ture Judicial.  No  law  is  construed  or  ap- 
plied by  the  board,  and  no  legal  rights  are 
submitted  to  and  adjudicated  by  it  without 
which,  we  have  seen.  Judicial  power  is  not 
exercised."  Owners  of  Lands  v.  People,  113 
111.  29G.  In  that  case  are  cited  many  cases 
illustrative  of  the  distinction  between  the 
exercise  of  judicial  power  and  of  Judgment 
and  discretion  in  the  performance  of  admin- 
istrative or  ministerial  functions. 

Reetz  V.  Michigan,  supra,  waa  a  prosecu- 
tion for  a  violation  of  the  statute  of  Michi- 
gan of  1899  (Pub.  Acts  1899,  No.  23V),  pro- 
hibiting the  practice  of  medicine  by  unregis- 
tered persons.  It  was  objected  that  the 
board  of  registration  was  given  authority  to 
exercise  judicial  powers,  inasmuch  as  It 
might  refuse  a  certificate  of  registration  U 
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It  should  find  tbat  no  sufflctent  proof  was 
presented  tliat  tbe  applicant  had  been  legally 
registered  under  an  act  of  1883  (Pub.  Acts 
1883,  No.  1G7).  The  court  overruled  this  con- 
tention, and  in  d(\ing  so  quoted  with  approv- 
al the  following  language  from  the  opinion 
in  the  case  of  People  v.  Hasbrouck,  11 
Utah,  291,  39  Pac  918:  "The  objectlcm 
that  the  statute  attempts  to  confer  judi- 
cial power  on  the  board  is  not  well  found- 
ed. Many  executive  officers,  even  those  who 
are  spoken  of  as  purely  ministerial  officers, 
act  judicially  In  the  determination  of  facts 
in  the  performance  of  their  official  duties, 
and  In  so  doing  they  do  not  exercise  judicial 
iwwer,  as  that  phrase  is  commonly  used  and 
as  it  is  used  in  the  organic  act  in  conferring 
judicial  power  upon  specified  courts.  The 
powers  conferred  on  the  Board  of  Medical 
Examiners  are  nowise  different  in  character 
in  this  respect  from  those  exercised  by  the 
examiners  of  candidates  to  teach  In  our  pub- 
lic schools,  or  by  tax  assessors  or  boards  of 
equalization  in  determining,  for  purposes  of 
taxation,  the  value  of  property.  The  ascer- 
tainment and  determination  of  qualifications 
to  practice  medicine  by  a  board  of  compe- 
tent experts  appointed  for  that  purpose  Is  not 
the  exercise  of  a  power  which  appropriately 
belongs  to  the  judicial  department  of  the  gov- 
ernment" To  the  same  effect,  also,  are  Wll- 
kins  V.  State,  113  Ind.  614, 16  N.  E.  192 ;  State 
V.  Hathaway,  115  Mo.  36,  21  8.  W.  1081; 
and  France  v.  State,  67  Ohio  St  1,  47  N.  B. 
1041. 

[7]  This  court  has  never  passed  upon  the 
power  of  the  state  board  of  health  to  revoke 
its  certificates,  though  the  existence  of  such 
power  was  plainly  intimated  in  People  v. 
McCoy,  125  111.  289,  17  N.  B.  786.  and  State 
Board  of  Health  v.  Ross,  191  111.  87,  60  N.  B. 
811.  In  State  t.  Medical  Bxaminers,  34 
Minn.  387,  26  N.  W.  123,  it  was  held  that 
there  is  no  distinction  between  refusing  tc 
grant  a  license  and  revoking  one  already 
granted;  that  each  is  an  exercise  of  the 
police  power  and  the  object  ir  each  case  is 
identical — to  exclude  an  incompetent  or  un- 
worthy person  from  the  practice  of  medi- 
cine. Therefore  the  same  body  which  may 
be  vested  with  power  to  grant  or  refuse  to 
grant  a  license  may  be  vested  with  power 
to  revoke  it.  So  it  was  held  in  Meffert  v. 
Medical  Board,  66  Kan.  710,  72  Pac.  247, 1  L. 
R.  A.  (N.  S.)  811,  and  Traer  v.  State  Board, 
106  Iowa,  659,  76  N.  W.  833.  The  revocation 
of  the  license  is  not  intended  as  a  V)unl8h- 
ment  for  any  offense  committed,  but  for 
the  protection  of  the  public  by  the  police 
power  of  the  state.  Tbe  statute  has  de- 
clared certain  acts  to  constitute  a  disquali- 
fication for  the  practice  of  medicine,  and, 
when  one  has  been  ascertained  to  have  done 
these  acts,  the  body  which  Is  charged  with 
the  ascertainment  and  determination  of  the 
qualifications  to  practice  medicine  may  de- 
prive him  of  his  license,  either  by  refusing 
It  or  revoking  it,  as  the  circumstances  may 


require.  The  power  given  the  mayor  to  re- 
voke a  license  to  sell  oil  from  wagons  in  tbe 
city  of  Chicago  upon  proof  of  violation  of 
the  ordinances  of  the  city  was  held  not  to 
be  a  judicial  power,  but  one  which  might  be 
properly  conferred.  Spleglep  v.  City  of  Chi- 
cago, '216  111.  114,  74  N.  B.  718.  The  re- 
moval from  office  of  a  county  treasurer  by 
a  county  board  is  not  the  exercise  of  ju- 
dicial power.  Donahue  v.  County  of  Will, 
100  111.  94;   Stem  v.  People,  102  111.  540. 

[1-11]  The  part  of  section  6  which  makes 
advertising  under  a  false  name  a  reason  for 
refusing  or  revoking  a  certificate  does  not 
violate  sections  1,  2,  or  4  of  article  2  or 
section  22  of  article  4  of  the  state  Consti- 
tution or  the  fourteenth  amendment  of  the 
federal  Constitution.  A  dtlzen  may  adver- 
tise his  bushiess  In  any  legitimate  manner, 
but  it  is  a  legitimate  exercise  of  the  police 
power  in  protecting  the  public  against  the 
deception  and  fraud  practiced  by  irresponsi- 
ble pretenders  and  quack  doctors  to  require 
every  physician  to  have  the  license  of  the 
state  board  of  health  granted  in  his  own 
name,  and  to  practice  or  advertise  under  no 
other. 

[11]  Due  process  of  law  does  not  neces- 
sarily Imply  judicial  proceedings.  Orderly 
proceedings  according  to  established  rules 
which  do  not  violate  fundamental  right  must 
be  observed,  but  there  Is  no  vested  right  in 
any  particular  remedy  or  form  of  proceed- 
ing. A  general  law,  administered  In  Its  reg- 
ular course  according  to  the  form  of  pro- 
cedure suitable  and  proper  to  the  nature  of 
the  case,  conformable  to  the  fundamental 
rules  of  right  and  affecting  all  persons  alike, 
is  due  process.  Den  v.  Hohoken  Land  &  Im- 
provement Co.,  18  How.  272,  15  L.  Ed.  372: 
Kelly  V.  Pittsburgh,  104  U.  S.  78,  26  L  Ed. 
658;  Ex  parte  Wall,  107  U.  S.  265,  2  Sup. 
Ct  569,  27  L.  Ed.  552. 

[1 3]  The  power  of  revocation  given  to  the 
state  board  of  health  Is  not  arbitrary  or  be- 
yond the  Investigation  of  the  courts.  The 
board  cannot  from  mere  caprice  or  without 
cause,  revoke  a  certificate  fairly  Issued  upon 
sufficient  evidence  of  the  applicant's  quali- 
fications. People  V.  McCoy,  supra.  The 
statute  Itself  requires  notice  and  a  hearing, 
before  any  certificate  can  be  refused  or  re- 
voked. 

The  record  of  the  state  board  of  health 
shows  that  the  plaintiff  In  error,  upon  notice 
given  him,  appeared  before  the  board  and 
a  hearing  was  had  upon  charges  of  adver- 
tising under  another  name  than  his  own, 
and  of  using  the  United  States  mail  for 
fraudulent  purposes.  The  notice  was  given 
by  the  state  board  of  health,  and  required 
tbe  plaintiff  In  error  to  show  cause  why  the 
certificate  issued  to  him  by  the  board  and 
authorizing  him  to  practice  medicine  should 
not  be  revoked  for  the  unprofessional  and 
dishonorable  conduct  particularized  In  these 
charges.  It  sufficiently  appears  from  this 
notice  that  the  charges  were  made  against 


Digitized  by 


Google 


Ill^ 


PEOPLE  ▼.  MAT 


999 


the  plaintiff  In  error  In  hts  profession  as  a 
physician.  He  did  not  ask  for  a  more  spe- 
dflc  charge,  but  admitted  that  be  had  ad- 
vertised under  the  name  of  Dr.  Hoffman. 
The  board  found  the  plaintiff  in  error  guilty 
under  both,  charges,  and  revoked  his  cer- 
tificate for  unprofessional  and  dishonorable 
conduct.  This  record  shows  a  specific 
chaii^  notice,  hearing,  and  the  determina- 
tion of  the  board  thereon,  and  Is  sufficient 
to  sustain  the  action  taken. 

[141  In  regalrd  to  tlie  objection  that  sec- 
tion 9,  which  makes  It  penal  to  practice  med- 
icine "without  a  certificate  issued  by"  the 
state  board  of  health,  does  not  apply  to  the 
case  of  one  who  has  had  a  certificate  Issued 
to  hiip,  It  seems  sufficient  to  say  that  one 
whose  certificate  has  been  revoked  Is  without 
a  certificate  as  much  as  one  to  whom  no  cer- 
tificate was  ever  Issued. 

Judgment  affirmed. 

(251  lu.  M) 

PEOPLE  V.  MAY  et  al. 

(Supreme  Court  of  Illinois.    Jane  20,  1911. 

Rehearing  Denied  Oct  6,  1911.) 

1.  CiJEBKs  or  Courts  (§  74*)— Bond— Breach. 

It  is  a  breach  of  official  duty  for  a  clerk  of 
the  ciicuit  court  to  approve  a  nonresident  as 
the  sole  surety  on  an  appeal  bond,  though  the 
practice  act  (Kurd's  Rev.  St.  1909,  c  110)  does 
not  expressly  require  the  surety  to  be  a  resi- 
dent 

[Ed.  Note.— For  other  cases,  see  Clerks  of 
Courts,    Cent  Dig.  if  127-134;    Dec.   Dig.  i 

2.  OincxBs  (I  114*)— JuDiciAir  PowKB— Lia- 
bility FOB  EXKBCISE. 

Official  action  which  la  the  result  of  Judg- 
ment or  discretion  is  judicial  in  its  nature,  and 
an  officer  clothed  with  judicial  power  will  not 
be  held  liable  in  damages  for  an  act  within  the 
scope  of  his  jurisdiction,  done  in  good  faith 
in  the  exercise  of  snch  power. 

[Ed.  Note. — For  other  cases,  see  Officers, 
Cent  Dig.  {§  187-192;   Dec.  Dig.  |  114.*] 

3.  Clxbkb  op  Courts   (§  74*)  — Bbkaoh  or 
Duty- Appro VAL  of  Bonu. 

A  nonresident  not  being  eligible  as  surety 
on  an  appeal  bond,  a  clerk  of  the  circuit  court 
cannot  avoid  liability  on  his  official  bond  for 
approving  such  a  surety,  on  the  ground  that  his 
act  in  approving  the  security  was  Judicial. 

[Ed.  Note. — For  other  cases,  see  Clerks  of 
Courts,  Cent  Dig.  H  127-134;  Dec.  Dig.  { 
74.*] 

4.  Officers  (8  103*)— "Ministerial  Duty." 

Official  duty  is  ministerial,  when  it  is  ai>- 
solute,  certain,  and  lmi>erative,  involving  mere- 
ly execution  of  a  apeoific  duty  arising  from 
fixed  and  designated  facts. 

[Ed.  Note. — For  other  cashes,  see  Officers, 
Cent  Dig.  88  163-172 ;   Dec.  Dig.  {  103.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4525,  4526.] 

6.  Officers  (I  114*)— Nature  of  Duties. 

Though  the  same  officer  may  be  charged 
with  the  performance  of  piidicial  as  well  as 
ministerial  duties,  the  judicial  privilege  will  not 
protect  him  in  exercismg  ministerial  functions 
only. 

[Ed.  Note.— For  other  cases,  see  Officers, 
Cent  Dig.  88  187-192;    Dec.  Dig.  8  114.*] 


Error  to  Appellate  Court,  Fourth  District, 
on  Error  to  Municipal  Court  of  East  St 
Louis;  W.  J.  N.  Moyers,  Judge. 

Action  by  the  People  ot  the  State  of  Illi- 
nois against  Thomas  May,  Jr.,  and  others. 
From  a  Judgment  of  the  Appellate  Court 
(158  111.  App.  596),  affirming  a  judgment  for 
defendants,  plaintiff  brings  certiorari.  Re- 
versed and  remanded. 

C  H.  Burton,  for  the  People.  Wise, 
Keefe  &  Wheeler  (R.  B.  Hendricks,  of  coun- 
sel), for  defendants  in  error. 

DUNN,  J.  The  declaration  In  this  case 
was  upon  the  official  bond  of  l^omas  May, 
Jr.,-  as  derk  of  the  circuit  court  of  St  Clair 
county.  It  alleged  the  recovery  by  Edward 
Uobln,  in  that  court,  of  a  Judgment,  from 
which  the  defendant  prayed  an  appeal.  By 
the  order  of  the  court  the  clerk  was  directed 
t»  approve  the  security  upon  the  appeal 
bond,  and  the  breach  alleged  Is  tliat  he  ac- 
cepted as  sole  surety  on  such  bond  a  non- 
resident of  the  state  of  Illinois  who  was 
wholly  insufficient  A  demurrer  to  the  dec- 
laration was  sustained,  and  Judgment  was 
rendered  In  favor  of  the  defendants.  The 
record  of  the  Appellate  Court,  by  which  this 
Judgment  was  affirmed,  has  been  brought 
here  by  certiorari  for  review. 

The  single  count  of  the  amended  declara- 
tion did  not  aver  that  the  surety,  at  the 
time  he  was  accepted,  was  Insolvent,  or  had 
not  property  of  such  value  that  he  could  be 
compelled  to  respond  to  the  amount  of  the 
b<Hid;  but  the  averment  is  that  the  clerk  did 
not  make  due  Inquiry  and  use  proper  means 
to  ascertain  the  qualification  and  financial 
standing  of  the  surety  and  to  ascertain  the 
amount  of  his  property,  and  that  withont 
properly  Informing  himself  he  "carelessly 
and  negligently  accepted  the  said  D.  J. 
Mackey,  a  nonresident  of  the  state  of  Illi- 
nois, as  aforesaid,  and  wholly  Insufficient  as 
surety  upon  said  appeal  bond,  as  sole  sure- 
ty thereon."  The  insufficiency  of  the  sure- 
ty, therefore,  seems  to  be  based,  not  upon 
his  want  of  property,  hot  upon  bis  nonresi- 
dence. 

[1]  The  practice  act  (Hurd's  Rev.  St  1909, 
c.  110)  does  not  expressly  provide  that  the 
surety  upon  an  appeal  bond  must  be  a  resi- 
dent of  the  state,  yet  it  Is  manifest  that  the 
security  required  was  intended  to  be  such  as 
may  be  enforced  in  the  courts  of  the  state. 
A  writ  of  error  cannot  be  sued  out  or  any 
other  action  brought  unless  a  resident  of 
the  state  becomes  liable  for  the  costs.  If 
every  action,  even  for  a  trifling  amount,  re- 
quires that  the  defendant  shall  have  the  lia- 
bility of  a  resident  <^  the  state  as  security 
for  his  costs,  it  certainly  was  not  Intended 
that  an  appeal,  which  may  operate  as  a 
supersedeas  to  any  amount,  could  be  prose- 
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cuted  wltbont  such  secnrlt7.  So  far  as  the 
courts  of  tblB  state  are  concerned,  a  bond 
■Igned  ODiy  by  a  nonresident  snrety  Is  not 
a  tMntd  wltb  secnrlty.  Tbe  order  of  the 
oourt  to  the  clerk  tb  approve  the  security  of- 
fered on  the  bond  was  equivalent  to  an 
order  authorizing  the  clerk  to  approve  a 
surety  resident  In  this  state  or  authorized 
by  statute  to  be  a  surety  upon  such  bond. 
The  order  conferred  no  authority  upon  the 
clerk  to  approve  a  nonresident  surety,  and 
his  act  In  doing  so  waa  a  breach  of  bis  of- 
ficial duty. 

[2]  It  is  argued  by  the  defendants  in  er- 
ror that  the  act  of  the  clerk  in  approving 
the  security  on  the  bond  was  Judicial  in 
its  character,  and  cannot  be  made  the  basis 
of  a  civil  liability,  unless  done  maliciously 
or  corruptly.  Official  action  which  is  the 
result  of  Judgment  or  discretion  is  Judicial 
in  its  nature,  and  an  officer  clothed  with 
judicial  power  wiU  not  be  held  liable  'in 
damages  for  an  act  within  the  scope  of  his 
Jurisdiction,  done  in  good  faith  in  the  ex- 
orcise of  such  power. 

[3]  If  It  be  conceded  that  this  principle 
applies  to  the  act  of  a  clerk  in  determining, 
from  bis  own  investigation  and  Judgment, 
the  financial  responsibility  of  a  proposed 
surety — a  question  upon  which  the  decisions 
are  not  uniform — still  it  has  no  application 
here,  where  the  objection  is  that  the  sure- 
ty was  a  nonresident,  and  could  not,  under 
any  circumstances,  be  acowted.  The  ques- 
tion committed  to  the  Judgment  of  the  clerk 
was  the  sufficiency  of  the  secnrlty.     The 


law,  as  we  have  held,  required  tbe  surety 
to  be  a  resident  of  the  state.  As  to  this 
requirement  there  was  no  discretion. 

[4]  The  duty  of  the  clerk  was  fixed  and 
certain,  and  was  therefore  mlnlsterlaL  Of- 
ficial duty  Is  ministerial,  when  it  Is  abso- 
lute, certain  and  imperative,  Involving  mere- 
ly the  execution  of  a  specific  duty  arising 
from  fixed  and  designated  facts. 

[S]  Though  the  same  officer  may  be  charg- 
ed with  the  performance  of  Judicial  as  well 
as  ministerial  duties,  the  Judicial  privilege 
will  not  protect  him  In  the  ererdse  of  his 
ministerial  functions  only.  People  v.  Bar- 
tels,  138  lU.  822, -27  N.  B.  1001.  Tbe  fact 
that  the  cleik  may  be  required  to  ascertain 
whether  the  proposed  surety  Is  a  resident 
of  the  state  does  not  affect  the  ministerial 
nature  of  his  duty.  In  the  case  cited  the 
court  quotes  with  approval  from  the  case 
of  Orlder  v.  Tally,  77  Ala.  422,  64  Am.  Rep. 
65,  as  follows:  "That  a  necessity  may  exist 
for  the  ascertainment,  from  personal  knowl- 
edge or  by  Infwmation  derived  from  other 
sources,  of  the  state  of  facts  on  which  the 
performance  of  the  act  becomes  a  clear  and 
specific  duty,  does  not  operate  to  convert  it 
Into  an  act  Judicial  in  its  nature.  Such  is 
not  the  Judgment  or  discretion  which  is  an 
essential  element  of  Judicial  action." 

The  circuit  cpurt  erred  in  sustaining  the 
demurrer.  Its  Judgment,  as  well  as  that 
of  the  Appellate  Court,  will  be  reversed,  and 
the  cause  will  be  remanded  to  tbe  circuit 
court 

Reversed  and  remanded. 
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(ITS  IM.  BT) 

MAiRTIN  T.  STATE.    (No.  22.004.) 

(Supreme  Court  of  Indiana.    Oct  6,  1911.) 
Ckiminai.  Law  (§  112*)— Veruii>-Bubolabt— 

Statdtms. 

BUI  of  Riebts,  i  IS,  provides  that  accused 
•hall  have  a  piAlic  trial  in  the  county  in  which 
the  offense  shall  have  been  committed.  Bums 
Ann.  St.  1908,  g  1867,  declares  that  every  crim- 
inal action  ahall  be  publicly  tried  in  the  county 
in  which  the  offense  was  conunitted,  except  as 
otherwise  provided  in  tlie  act ;  and  section  1875 
provides  that  when  property  talten  in  one  coun- 
ty by  burglary,  robbery,  larceny,  or  embezzle- 
ment has  been  broueht  into  another  county  the 
jurisdiction  is  in  either  connty.  Held,  that  sec- 
tion 1875  had  reference  only  to  the  offense  of 
brineing  stolen  property  from  one  county  into 
anotoer,  and  did  not  anthoriz«  the  prosecution 
of  accused  for  burglary  in  a  county  other  than 
that  where  the  burglary  was  committed,  by  rea- 
son of  the  fact  that  he  subsequently  brought 
ume  of  the  stolen  property  into  such  other 
county.  ,     . 

[Sd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  230-226,  280;  Dec.  Dig.  I 
112.*] 

Appeal  from  Criminal  Court,  Marlon  Coun- 
ty ; .  Joseph  T.  Markley,  Judge. 

Cordla  Martin  was  convicted  in  Marion 
county  of  burglary  committed  in  Hancock 
county,  and  lie  appeals.    Beversed. 

Holtzman  &  Coleman  and  Cook  ft  Cook, 
for  appellant  Thomas  M.  Eonan,  Atty.  Gen., 
Thomas  N.  Branamon,  Edwin  Corr,  and  Jas. 
B.  McCullougb,  tor  the  State. 

JORDAN,  C.  J.  The  state  Instituted  this 
prosecution  by  an  affidavit  filed  In  the  Marl- 
on criminal  court,  in  Marion  county,  Ind. 
This  affidavit  charged  appellant  with  having 
committed  the  crime  of  burglary  at  the  coun- 
ty of  Hancock,  state  of  Indiana,  on  December 
29, 1910,  with  the  felonious  intent  of  stealing 
and  "carrying  away  divers  goods  and  chattels 
belonging  to  the  persons  mentioned.  It  is 
further  charged  therein  that  appellant,  af- 
ter breaking  into  and  entering  the  business 
house  therein  named,  did  unlawfully,  feloni- 
ously, etc.,  "take,  steal,  and  carry  away  from 
Bald  Hancock  county  the  sum  of  six  thousand 
sl^  hundred  and  six  dollars  and  fifty  cents 
($6,606.50)  in  money,  the  p«r8onal  property, 
goods  and  chattels  of  certain  persons  named, 
and  that  thereafter  he  unlawfully  and  fe- 
loniously did  bring  said  money  as  aforesaid 
Into  the  county  of  Marlon  and  state  of  In- 
diana, contrary  to  the  provisions  of  the  stat- 
■ntes,"  etc. 

Appellant  moved  to  qnasb  the  affldavlt  for 
various  reasons,  among  which  were,  first, 
that  the  court  had  no  Jurisdiction'  to  try  ap- 
pellant upon  the  charge  presented,  because 
the  affidavit  shows  that  the  offense  was  com- 
mitted in  Hancock  county  and  not  In  Marion 
connty;  second,  because  the  affidavit  did  not 
charge  a  public  offense;  but  his  motion  was 
overruled.  There  was  a  trial  by  jury  and  a 
verdict  returned  against  appellant,  finding 
him  guilty  of  burglary,  as  charged  in  the 


affidavit,  and  that  he  was  30  years  of  age. 
Over  his  motion  for  a  new  trial,  wherein 
various  reasons  were  assigned,  the  court  ren- 
dered a  judgmfflit,  ordering  and  adjudging 
that  for  the  offense  committed  he  be  Impris- 
oned in  the  Indiana  State  Prison  for  the 
term  of  not  less  than  10  nor  more  than  20 
years,  and  that  he  be  disfranchised  and  ren- 
dered incapable  of  holding  any  office  of  profit 
or  trust  for  a  period  ot  10  years. 

In  addition  to  the  motion  to  qnash,  the 
jurisdiction  of  the  lower  court  to  try  appel- 
lant on  tlis  charge  presented  was  also  sought 
to  be  raised  by  instrnctlonB  tendered  by  ap- 
pelant and  refused  by  the  court  Appellant 
has  assigned  as  error  In  this  court:  (1)  That 
the  court  had  no  jurisdiction  of  the  offense 
charged.  (2)  That  it  had  no  jurisdiction  of 
the  person  of  appellant  (3)  That  the  affida- 
vit does  not  state  a  public  offense.  (4)  That 
the  court  erred  in  overruling  appellaiat's  mof 
tlon  to  qnash  the  affidavit  on  eaCh  grounS 
sepajrately  and  severally  stated^  ^)  Over- 
ruling the  motion  for  a  new  trial. 

Yarious  4]neBtlDhs  are  argued  by  api>el- 
lant's  counsel,  bat  the  cardinal  one  is,  Had 
the  state  thb  right  to  try  and  convict  appeli- 
lant,  over  his  objections,  in  the  Marlon  crlm> 
Inal  court,  fOr  the  offense  of  burglary  com- 
mitted In  another  county  in  this  state? 

Section  13  of  the  BUI  of  Rights  of  the  Con- 
stitution of  this  state  provides:  "That  in  all 
criminal  prosecutions  the  accused  shall  have 
the  right  to  a  public  trial  by  an  impartial 
jury  in  the  county  in  which  the  offense  shall 
have  been  committed.  *  •  •"  Section 
1887,  Burns  1908,  provides:  "That  every 
criminal  action  shall  be  tried  publicly  in  the 
county  in  which  the  offense  shall  have  been 
committed,  except  as  otherwise  provided  in 
this  act"  Section  1875,  Bums  1908,  pro- 
vides: "-When  property  taken  in  one  county 
by  burglary,  robbery,  larceny  or  embeazle- 
ment,  has  been  brought  into  another  county, 
the  jurisdiction  Is  in  either  county." 

We  are  not  in  this  appeal  called  upon  to 
deal  with  a  case  where  the  accused  party 
has  been  convicted  of  the  offense  of  bringing 
property  stolen  in  Hancock  county  into  Ma- 
rlon county,  but,  as  the  Attorney  General,  on 
behalf  of  the  state,  admits,  the  simple  propo- 
sition is.  Can  the  Marlon  criminal  court  take 
jurisdiction  of  and  try  an  acuused  person, 
without  his  consent,  for  the  crime  of  bur- 
glary committed  by  him  in  Hancock  county, 
Ind.,  merely  because  certain  property  feloni- 
ously taken  and  Stolen  at  the  time  the  bur- 
glary was  committed  was  subsequently 
brought  by  the  accused  party  into  Marion 
county?  The  Attorney  General  further 
states  in  his  brief:  "That  the  offense  of  bur- 
glary, with  which  the  appellant  is  charged. 
Is  a  breaking  and  entering  of  a  business 
house  in  Hancock  connty,  with  the  Intent  to 
commit  a  felony.  That  was  an  offense  fully 
consummated   in  'Hancock   county,   and   it 
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seems  In  rlolatton  of  tbe  Constitution  to  say 
that  Marlon  county  has  jurisdiction  of  that 
offense."  He  admits  that  tbe  Legislature  of 
this  state,  In  rlew  of  the  proyision  of  our 
Constitution,  hereinbefore  set  out,  has  no 
power  to  authorize  a  prosecution  for  the 
crime  of  burglary.  In  the  absence  of  a  change 
of  venue,  taken  at  the  Instance  of  the  de- 
fendant, to  be  tried  In  a  county  other  than 
that  in  which  the  burglary  was  committed. 
In  this  view  of  the  learned  Attorney  Gener- 
al, we  concur. 

A  statute  of  tbe  state  of  Missonri,  which 
authorized  a  prosecution  for  tbe  crime  of 
burglary  to  be  had  in  a  county  of  that  stats 
other  than  the  one  In  wlilch  the  offenae  was 
committed,  was  beld  by  the  Supreme  Court 
to  be  invalid,  because  it  was  antagonlatic  to 
a  provision  of  the  state  Constitution,  which 
prohibited  the  prosecution  of  a  i>erson  charg- 
ed with  the  -commiasion  of  a  felony  in  a 
<<ounty  Otbtt' tban  tbe  one  in  which  the  of- 
fense was  committed.  State  v.  McOraw,  87 
Mo.  lei. 

Prosecutions  authorized  -by  section  1876, 
Burns,  supra,  in  a  case  where  property  has 
been  talcen  in  one  county  and  brought  into 
another  by  the  thief,  are  upheld  upon  the 
distinct  ground  that  a  taking  of  stolen  prop- 
erty from  one  county  Into  another  constitutes 
a  new  or  fresh  theft;  and  therefore,  under 
the  circumstances,  it  may  be  said  that  the 
prosecution  for  sucb  offeose  is  in  the  county 
in  which  it  was  committed,  and  falls  within 
tbe  requirement  of  section  13  of  our  Bill  of 
Rights.  State  v.  Smith,  86  Mo.  61,  and  au- 
thorities there  cited;  State  ▼.  McOraw, 
supra. 

No  such  interpretation  can  be  accorded  to 
section  1875,  Bums,  supra,  as  tvlU  authorize 
a  prosecution  for  tbe  crime  of  burglary  In  a 
county  other  than  the  one  in  which  the  of- 
fense was  committed,  merely  because  tbe 
property  stolen  and  taken  at  tbe  time  of 
and  upon  the  occasion  of  the  burglary  has 
been  brought  into  such  county.  It  is  mani- 
fest that  the  section  In  question  is  not  deal- 
ing with  the  offense  of  burglary,  but  with 
that  of  bringing  stolen  property  from  one 
county  into  another. 

Tbe  affidavit  in  this  case  shows  upon  its 
face  that  appellant  is  charged  in  the  Marion 
criminal  court  with  the  crime  of  burglary 
committed  in  Hancock  county.  It  therefore 
follows  that  tbe  lower  court  Iiad  no  authori- 
ty to  try  him  as  it  did  for  such  offense,  and 
his  conviction  of  the  same  was  unlawful. 
For  this  reason  alone,  the  Judgment  must  be 
reversed.  Of  course,  if  the  state  desires  to 
prosecute  appellant  for  the  crime  committed 
by  him  in  bringing  the  stolen  money  into 
Marion  county,  it  may  do  so  in  the  Marion 
criminal  court;  but,  if  it  desires  to  also  pros- 
ecute him  for  the  crime  of  burglary  commit- 
ted in  Hancock  county,  it  must  do  so  in  the 
latter  county. 


For  tbe  reasons  stated,  tbe  irtAgmeat  is 
reversed,  and  cause  remanded  to  the  Marlon 
criminal  court,  and  a  new  trial  ordered.  The 
clerk  of  this  court  wUl  Issue  the  proper 
notice  to  the  warden  of  the  Indiana  State 
Prison  for  the  return  of  appellant  to  the 
Blierlff  of  Marlon  county. 

(m  ma.  at) 
HOFFMAN  v.  STATEi     (No.  21,763.) 
(Supreme  Oonrt  of  Indiana.    Oct  3,  1011.) 

1.  iRDICnOCITT  AND  iKFOaUATIOIC  ({  87*)— Al<- 

tmoAnona—Tatx  of  Ofisnsb. 

An  indictment  for  nipe,  charging  that  the 
offense  was  oommitted  on  ai  blank  day  of  July, 
1908,  was  not  defective  for  failure  to  set  out 
the  day  of  the  month;  time  not  being  an  in- 
gredient of  ttie  offense;  and  the  date  specified 
Being  sufficient  to  show  that  it  was  committed 
within  the  flve-ycar  limitation  prescribed  by 
Bams'  An|i.  St  1908,  |  2063. 

[EM.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  i|  244-255;  Dea 
Dig.  I  87.»} 

2.  iNDionacmr  ard  IirrouiAiioir  Q  43*)— Ob- 
deb  Book  Bntbieb. 

Tliat  tbe  order  book  entry  of  an  Indictment 
did  not  sliow  that  it  was  indoraed,  *'a  tnia  biU," 
and  was  signed  by  the  foreman,  was  not  ground 
for  a  motion  to  quaalk,  under  the  rule  tliat  ob- 
jections to  defects  in  order  l)ook  entries  of  the 
court  only  challenged  the  indictment  tot  defects 
appearing  on  its  face,  under  Burns'  Ann.  St 
1908,  I  2065. 

[Eid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  |  154;  Dec.  Dig. 
i  43.*]  ^    »  ' 

3.  Gbiminal   Law    (g   1186*)— Appkai<— Rui.- 

INOS   ON    EJVIDENCE— PBBJUDIOE. 

Alleged  technical  errors  relating  to  the  evi- 
dence and  instructions  in  a  criminal  prosecution 
are  not  ground  for  reversal,  where  they  could 
not  have  affected  the  result 

[Ed.  Note.— For  other  cases,  see  Crimhud 
Law,  Dec.  Dig.  {  1186.*] 

Appeal  from  Circuit  Court,  Allen  County; 
Edw.  O'Bourke,  Judge. 

Henry  Hoffman  was  convicted  of  rape, 
and  he  appeals.    Affirmed. 

Samuel  M.  Hencb,  for  appellant  Thom- 
as M.  Honan,  Atty.  Gen.,  Thomas  H.  Bran- 
aman,  Edward  M.  Wbite^  and  Jas.  IS.  Mc- 
Cullough,  for  the  State. 

MORRIS,  J.  This  is  an  appeal  from  a 
judgment  on  a  verdict  of  a  jury,  finding 
appellant  guilty  of  the  crime  of  rape,  as 
defined  in  Burns'  SUt.1908,  |  2250. 

[1]  The  indictment  charges  that  "on  tbe 
day  of  July,  1008,"  appellant  did  "un- 


lawfully and  feloniously  have  carnal  knowl- 
edge of  *  *  *  a  female  child,  who  was 
then  under  16  years  of  age,  and  who  was 
then  of  the  age  of  16  years."  The  Indictment 
was  returned  on  September  23,  1908,  and 
on  the  back  of  it  was  Indorsed  tbe  follow- 
ing: "State  of  Indiana  v.  Henry  Hoffman. 
Indictment  for  rape.  A  true  bill.  Thomas 
A.  Wilkinson,  Foreman."  A  motion  to  quash 
the  Indictment  was  overruled.  It  Is  claimed 
this  action  was  erroneous,  because  the  day 
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at  the  month  of  Jnly,  1906,  Is  not  stated. 
This  was  unnecessary.  Time  was  not  an 
IngredlMit  ot  the  offense.  July,  1908,  was 
within  the  statutory  limitation  of  five  years 
p.rescrlbed  by  statute  for  prosecutions  for 
rape.    Bums'  Stat  1908,  H  1887,  2046,  2063. 

[21  It  Is  also  Insisted  that  the  Indictment 
was  defective,  because  the  order  book  entry 
does  not  show  that  It  was  Indorsed  "a  true 
bill,"  and  signed  by  the  foreman;  that  It 
was  necessary  that  the  order  book  of  the 
court  should  show  that  the  indictment  was 
returned  Into  court  Indorsed,  "a  true  bill," 
etc.,  before  the  clerk  was  warranted  in  copy- 
ing into  the  record  the  Indorsement  of  the 
indictment.  Objections  to  defects  in  order 
book  entries  of  the  court  cannot  be  raised  on 
a  motion  to  quash  the  indictment.  Such 
motion  can  dullenge  the  Indictment  for  such 
defects  only  as  appear  on  the  face  there- 
of. Bums'  Stat.  1908,  S  2065;  Ford  v.  State, 
112  Ind.  373,  14  N.  K.  241,  and  cases  dted. 
No  error  was  committed  in  OTerrullng  the 
motion  to  quash. 

[3]  The  appellant  ccmtends  that  the  court 
commited  various  errors  In  improperly  ad- 
mitting In  evidence  certain  testimony,  and 
also  in  excluding  evidence  claimed  to  have 
been  admissible;  and,  further,  that  In  sev- 
eral instances  the  court  erred  in  giving  to 
the  Jury  certain  instructions  of  its  own 
motion,  and  in  refusing  to  give  proper  In- 
structions tendered  by  appellant's  counsel. 
If  it  should  be  conceded  that  the  lower  court 
erred  In  each  Instance,  as  contended  for  by 
appellant,  the  fact  remains  that  such  al- 
leged errors  were  quite  technical,  and  did 
not  prejudice  the  substantial  rights  of  the 
accused;  and  in  such  case  it  is  the  duty 
of  this  court  to  disregard  them.  No  action, 
nor  failure  to  act,  of  the  trial  court,  in 
any  manner  of  which  complaint  is  made, 
could  have  affected  the  result  It  Is  not 
necessary  nor  desirable  to  set  out  the  nause- 
ating details  of  the  evidence.  The  defend- 
ant was  a  married  man,  24  years  of  age.  In 
the  faithful  discharge  of  its  duty,  the  Jury 
could  not  have  returned  a  dUCereut  verdict 

Judgment  affirmed. 


a7«  Ind.  ns) 

KOHR  r.  TOWN  OP  NORTH  MANCHES- 
TER. (No.  21,d(>7.) 

(Supreme  (Tonrt  of  Indiana.    Oct  S,  1911.) 
1.  Municipal  Oobpobations  (|  514*)— P0B- 

UO  IMPBOVEMBNTB— ASSEBSICENTB  FOB  BBNK- 

rrrs— Statutes — ^Repeal. 

The  amendment  of  Acts  1906,  c  129,  I  111 
(Bums'  Ann.  St  1908,  )  8716),  authorizing 
a  reassessment  by  appraisers  of  benefits  for  pub- 
lic Improvements  pending  a  reassessment,  by 
Acts  19(^1  c.  172,  i  4,  without  a  saving  clause, 
took  away  the  power  of  the  appraisers  to  pro- 
ceed further  under  the  provisions  so  amended. 

[Ed.   Note.— Kor  other   cases,   see   Municipal 
Corporations,  Dec.  Dig.  |  514.*] 


2.   MUKIOIPAI,    COBPOBATIONS    (|    614*)— PUB- 
LIC     I^BOVEMENTS— ASSESSHENTB— APPBAI.. 

A  petition  for  the  appointment  by  the  cir- 
cuit court  of  appraisera  to  reassess  benefits  for 
public  improvements,  under  Acts  1905,  c.  129, 
I  111  (Bums'  Ann.  St.  1908,  §  8716),  is  not  an 
appeal  to  the  court  from  the  assessment  com- 
plained of,  and  the  court  had  no  jurisdiction 
over  the  same,  and  on  an  amendment  of  such 
section  by  Acts  1009,  c.  172,  {  4,  there  was  no 
proceeding  pending  to  which  such  amendment 
could  apply. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Pec.  Dig.  {  514.*] 

Appeal  from  Circuit  CJourt,  Wabash  Coim- 
ty;   A.  H.  Plummer,  Judge. 

Proceedings  by  Levi  Kohr  against  the 
Town  of  North  Manchester  for  reappralse- 
ment  of  assessments  and  benefits  from  a  pub- 
lic improvement.  From  a  Judgment  denying 
relief,  petitioner  appealed,  and  the  caupe  was 
transferred  from  the  Appellate  Court  under 
Acts  1901,  c.  259  (Burns'  Ann.  St  1908,  i 
1405).    Affirmed. 

Lesh  &  Lesh,  for  appellant  Sayre  &  Hun- 
ter, for  appellee. 


MONKS,  J.  Appraisers  were  appointed  by 
the  court  below  upon  appellant's  petition 
under  section  111  of  the  act  of  1905,  concern- 
ing municipal  corporations  (Acts  1905,  pp. 
292-294,  section  8716,  Bums'  1908),  to  re- 
assess benefits  to  his  property  on  account  of 
a  certain  street  improvement  After  the  ap- 
pointment of  the  appraisers,  but  before  they 
filed  their  report,  the  Legislature  passed  an 
act  amending  said  section  111  (section  8716, 
Bums'  1908),  which,  took  ^ect  on  March  8, 
1909,  by  virtue  of  section  8  therein,  which 
declared  an  emergency.  Acts  1909,  pp.  423- 
426,  430.  Section  111,  as  amended,  provided 
that  the  owner  of  lots  assessed  for  such  im- 
provements should  have  the  right  to  appeal 
to  the  circuit  or  superior  court  of  the  coun- 
ty in  which  the  dty  or  town  was  located, 
and  that  such  court  should  reassess  said  Iten- 
eflts  without  the  intervention  of  a  Jury,  In- 
stead of  having  the  benefits  reassessed  by 
three  appraisers  appointed  by  the  courts,  as 
provided  In  the  section  before  it  was  amend- 
ed. On  April  19,  1909,  after  said  amend- 
ment took  effect  the  appraisers  reported  that 
they  were  '^unable  to  agree  upon  the  amount 
of  I>eneflt8  which  said  property  will  receive 
by  virtue  of  said  improvement"  and  were 
discharged  by  the  court  Appellant  there- 
upon requested  the  court  to  grant  htm  a  trial 
of  said  cause,  and  assess  the  t>enefits  to  said 
property  without  the  Intervention  of  a  Jury 
as  provided  in  said  section  111,  as  amended 
by  the  act  of  1909  (Acts  1900,  pp.  423-426), 
which  request  the  court  denied.  Appellant 
then  asked  the  court  to  appcriint  other  ap- 
praisers under  said  section  111,  as  enacted 
in  1905  (Acts  1906,  pp.  2^-294,  being  sec- 
tion 8716,  Bums'  1908).  This  request  the 
court  denied,  and  roidered  Judgment  against 
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appellant  for  cost  These  ralings  of  the 
court  are  assigned  as  errors. 

[1]  As  the  right  of  appellant  to  have  a  re- 
assessment of  the  benefits  to  his  real  estate 
by  three  appraisers  appointed  for  that  par- 
pose  depended  wholly  npon  certain  proyi- 
slons  in  said  section  111  of  said  act  of  1905 
(section  8716,  Bums'  1908),  the  repeal  of 
said  provisions  by  the  Legislature  by  amend- 
ing said  section  without  a  saving  clause 
took  away  aU  power  of  the  appraisers  to 
proceed  further  under  the  provisions  so  re- 
pealed. Taylor  v.  Strayer,  167  Ind.  23,  28, 
78  N.  B.  236,  119  Am.  St  Bep.  469,  and  cases 
dted;  Zintsmaster  v.  Aiken,  173  Ind.  269, 
88  N.  E.  509,  90  N.  &  82,  and  cases  cited. 
It  Is  evident,  therefore,  that  the  court  did 
not  err  in  refusing  appellant's  request  to  ap- 
point new  appraisers  under  section  111  of  the 
act  of  1905,  for  the  reason  that  there  was  no 
law  in  force  anthorizing  their  appointment 
when  said  request  was  made. 

[2]  Appellant  insists  that  the  court  erred 
in  refusing  to  try  said  cause  without  the 
intervention  of  a  jury,  under  section  111  as 
amended  in  1909  (Acts  1909,  pp.  423-426). 
This  contention  is  based  upon  the  theory 
that  the  petition  of  the  "owner  of  any  parcel 
or  lot  of  land  assessed  with  beneSts"  to  the 
circuit  or  superior  court  of  the  county  for 
a  reassessment  of  benefits  under  the  provi- 
sions of  section  111,  Acts  1905,  pp.  292-296 
(section  8716,  Bums'  1908),  is  an  appeal  to 
such  court  from  the  assessment  complained 
of,  and  that,  as  such  court  bad  Jurisdiction 
of  such  appeal  for  the  reassessment  of  ben- 
efits, said  Jurisdiction  continued  under  the 
forms  directed  by  the  amendatory  act  of 
1909,  amending  said  section  111  of  tlie  act 
of  1906,  which  authorized  the  court  in  case 
of  appeal  thereto  to  reassess  the  benefits 
without  the  intervention  of  a  Jury.  If  the 
filing  of  a  petition  in  the  circuit  or  superior 
court  by  a  landowner  assessed  with  benefits 
under  said  section  111  of  the  act  of  1906  con- 
stituted an  appeal  to  such  court  and  gave  it 
Jurisdiction  as  a  court  over  such  reassess- 
ments as  claimed  by  appellant  it  might  be 
claimed  upon  the  authority  of  Pittsburg^ 
etc.,  B.  Co.  V.  Oglesby,  165  Ind.  642,  76  N. 
B.  1G5,  and  the  cases  there  cited,  that  such 
Jurisdiction  continued  in  the  court  below 
under  the  forms  directed  by  the  section  of 
the  act  of  1909  amending  said  section  111  of 
the  act  of  190S.  But  it  was  held  by  this 
court  that  such  application  for  a  reassess- 
ment of  benefits  was  not  an  api>eal  to  such 
court  and  that  the  court  had  no  Judicial 
power  or  Jurisdiction  over  the  same,  but  only 
acted  in  a  ministerial,  and  not  in  a  Judicial, 
capacity  under  said  section  111  of  said  act 
ot  1905 :  that  such  court  was  not  authorized 
to  bear  any  appeal  from  or  review  any  act 
of,  or  give  any  direction  to,  the  body  where 
said  proceeding  was  pending;  that  the  pro- 


ceeding tor  such  reassessment  of  beaeOts 
was  before  the  appraisers  appointed  by  the 
court  whose  Jurisdiction  was  exclusive;  and 
that  a  report  of  the  appraisers  was  final  and 
conclusive,  and  such  court  liad  no  ipower  or 
control  over  the  same.  City  of  Indianaptdia 
V.  State,  172  Ind.  472,  88  N.  E.  687,  and 
cases  cited.  It  follows  that  when  said  act 
of  1909,  which  amended  section  111  of  tbe 
act  of  1906,  took  effect  there  was  no  pro- 
ceeding pending  in  the  court  below  for  the 
reassessment  of  benefits  to  appellant's  real 
estate,  but  that  the  same  was  pending  tie- 
fore  said  appraisers  appointed  by  tbe  court 
whose  power  and  authority  aided  when 
said  act  of  1909  took  effect  It  follows  that 
tbe  court  did  not  err  in  refusing  to  try  said 
cause  and  reassess  said  benefits  under  said 
section  111,  as  amended  by  said,  act  of  JSOOL 
Judgment  affirmed. 


a7*  Ind.  703) 
SPITZEE  ▼.  TOWN  OF  NORTH  MANCHBS- 
TBB.      (No.   21,996.) 
(Supreme  Court  of  Indiana.    Oct  5^  1911.) 

Appeal  from  Circuit  Court  Wabash  County; 
A.  H.  Plummer,  Judge. 

Petition  by  Emma  O.  Spitzer  against  the 
Town  of  North  Manchester  for  the.  appointment 
of  appraisers  to  reassess  twnefits  for  pnblic  im- 
provements. From  a  Judgment  denying  relief 
?etitioner  appealed,  and  the  caase  was  trans- 
erred  from  tbe  Appellate  Court  nnder  Acts 
1901,  c.  269  (Burns'^  Ann.  St  1908.  |  1405). 
Affirmed. 

Lesh  &  Leah,  for  appellant  Sayie  ft  Hontez, 
for  appellee. 

MONKS,  J.  The  qnestions  presented  in  this 
case  are  the  same  as  those  presented  in  Kohr  v. 
Town  of  North  Manchester  (No.  21,997,  this 
term)  95  N.  B.  1003,  and  apon  the  authority  of 
that  case  the  Judgment  in  uds  ease  is  affirmed. 


an  Ind.  (Ml 

COBIMBBOIAIi  LIFE  INS.  00.  v.  SCHEOT- 

BB.     (No.  21,9iffi.) 

(Supreme  Court  of  Indiana.     Oct  4,  1911.) 

Inburancb  (J  392»)— AvoiDANcit— Faum  Bep- 

BE8ENTATI0I7S — RZTDBN    OF   PRXinUlCB. 

A  life  policy  providing  that  fraudnlent  and 
false  answers  concerning  occupation  and  prior 
applications  for  insurance  sfaonld  render  the  in- 
surance void,  and  work  a  forfeiture  of  all  pre- 
miums paid  by  insured,  was  not  rendered  abso- 
lutely void  by  breach  of  warranty  nr  by  false 
answers  to  such  questions  affecting  tbe  risk, 
but  was  only  voidable  at  the  election  of  the  in- 
surer, 80  ttiat,  liefore  a  defense  on  sndi  gronnd 
could  defeat  a  recovery  by  the  beneficiary,  the 
insurer  must  have  exercised  its  election  to  re- 
scind the  contract,  and  tender  a  retain  of  the 
premiums  received,  notwithstanding  the  provi- 
sions tor  forfeiture  thereof. 

[Ed.  Note. — For  other  cases,  see  Insuiance. 
Cent.  Dig.  §§  1041-1070;  DecTDig.  f  392.«] 

Myers,  J.,  dissenting. 

Appeal  from  Circuit  Court,  E^yette  County; 
George  L.  Gray,  Judge. 

Action  by  Anna  Scbroyer  against  tbe  CotOr 
mercial  life  Insurance  Company.    Judgment 
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for  plaintiff,  and  defendant  appealed  to  the 
Api)ellate  Court,  from  which  the  case  was 
transferred  to  the  Supreme  Court  under 
Acts  1901,  c.  269  (Bums'  Ann.  St  1908,  jj 
140(9.    AfiSrmed. 

'Wm.  A.  Pickens,  Connor,  Connor  &  Chris- 
man,  and  Pickens,  Cor  ft  Kahn,  for  appel- 
lant.   McKee,  Frost  &  Elliott,  for  appellee. 

OOX,  X  Appellee,  being  a  beneficiary  in  a 
policy  of  Insurance  issued  by  appellant  upon 
the  life  of  her  husband,  brought  this  action  fol- 
lowing his  death  against  appellant  to  recover 
thereon.  From  a  judgment  for  appellee  this 
appeal  is  prosecuted,  and  error  on  the  part 
of  the  trial  court  in  oTerruling  appellant's 
motion  for  a  new  trial  is  relied  on  for  a 
reversal. 

Under  this  assignment  of  error,  it  is  con- 
tended that  the  verdict  was  not  sustained  by 
the  evidence,  and  that  the  conrt  erred  in 
giving  and  refusing  to  give  instructions.  Ap- 
pellant answered  the  complaint  by  a  general 
denial,  and  by  a  second  and  third  para- 
graph of  answer.  In  the  second  paragraph 
the  execution  of  the  policy  was  admitted,  but 
it  was  alleged  that  the  policy  was  void  and 
of  no  effect,  and  In  no  way  binding  on  ap> 
pellant,  for  the  reason  that  the  insured  in 
bis  application  for  the  insurance  made  cer- 
tain statements  as  to  his  occupation,  and  de- 
clared and  warranted  them  to  be  true;  that 
the  statements  were  false,  and  made  by  in- 
sured to  deceive  appellant  and  to  induce  it  to 
issue  the  policy;  that  appellant  did  not  know 
and  had  no  means  of  knowing  the  truth  or 
falsity  of  the  statements,  but  relied  on  them, 
and  issued  thereon  the  policy  in  suit,  I%e 
allegations  of  the  third  paragraph  are  iden- 
tical with  the  second,  except  that  the 
false  statements  alleged  therein  were  In 
regard  to  former  applications  of  insnred  for 
Insurance  in  other  companies  and  rejections 
by  them.  Appellee  replied  specially  to  the 
third  paragraph  of  answer,  admitting  that 
the  statements  of  the  insured  set  forth  there- 
in were  false,  but  averring  that  the  appel- 
lant had  knowledge  of  their  falsity  before 
It  Issued  the  policy,  and  received  the  pre- 
mium thereon.  It^  not  contended  by  coun- 
sel for  appelant  that  the  evidence  does  not 
sustain  a  verdict  for  appellee  on  the  general 
issue,  or  that  on  such  issue  there  was  any 
error  in  giving  or  refusing  to  give  Instruc- 
tions. Appellant's  whole  defense  proceeds 
upon  the  theory  that  its  second  and  third 
paragraphs  of  answer  were  good,  and  that 
the  evidence  given  thereunder  made  a  case 
entitling  It  to  a  verdict.  These  answers  were 
not  good.  They  fail  to  allege  that  appellant 
upon  the  discovery  of  the  alleged  fraud  took 
any  steps  to  rescind  the  contract  by  ten- 
dering back  a-Bd  offering  to  return  the  pre- 
mlnm  paid  by  Insured  or  otherwise.  No 
evidence  was  given  or  offered  that  appellant 
had  done  this.  It  is  conceded  that  it  had 
not,  and  It  is  CMitended  that  it  was  not  nec- 
essary for  it  to  do  so.    The  contract  of  In- 


surance Involved  provides  that  fraudulent 
and  untrue  statements  sudi  as  those  pleaded 
shall  render  the  insurance  void,  and  work  a 
forfeiture  of  all  premiums  paid  by  insnred. 

The  rule  as  settled  by  the  decisions  of 
the  courts  of  this  state  is  that  contracts  of 
insurance  with  such  provisions  are  not  ren- 
dered absolutely  void  by  a  breach  of  warranty 
or  by  reason  of  false  answers  to  questions 
affecting  the  risk  contained  in  the  applica- 
tion as  a  part  of  tne  contract  of  insurance, 
such  as  are  involved  in  this  case,  but  that 
they  are  voidable  at  the  election  of  the 
insurer;  that,  before  a  defense  on  such 
ground  can  defeat  a  recovery  by  the  benefi- 
ciary in  a  suit  on  the  policy,  the  insurer 
must  take  proper  steps  to  exercise  its  elec- 
tion to  avoid  and  rescind  the  contract;  and 
that  tendering  back  the  premnims  received 
is  one  of  the  necessary  at^s  in  making  the 
election  to  resdnd.  Glens  Falls  Ins.  Co.  v. 
Michael  (1906)  167  Ind.  669,  74  N.  B.  964, 
79  N.  B.  905,  8  I*  R.  A.  (N.  8.)  708;  American 
Cent.  L.  Co.  V.  Rosenstdn  (App.  1910)  92  N. 
E.  880;  State  Life  Ins.  CO.  v.  Jones  (App. 
1910)  92  N.  E.  879.  See,  also,  18  Harvard 
Law  Bevlaw,  864.  Answers  to  a  complaint 
to  recover  on  a  policy  in  such  cases  must, 
to  be  suffldent,  allege  the  facts  showing  the 
condition,  its  breech,  and  the  election  to 
avoid  or  rescind  the  contract;  and  to  defeat 
a  recovery  by  reason  thereof  proof  must  be 
made  of  the  facts  so  alleged. 

But'  counsel  for  appellant  contend  that  the 
rhle  as  laid  down  in  the  cases  cited  above 
does  not  apply  to  this  because  of  the  pro- 
vision In  the  contract  tiere  that  the  Insured 
shall  in  such  case  forfeit  premiums  paid. 
Of  course,  it  is  obvious  that,  if  the  insur- 
er elect  to  avoid  or  rescind  the  policy, 
it  is  as  if  no  contract  bad  been  made.  The 
termination  of  the  contract  in  case  the  in- 
surer elects  to  rescind  it  does  not  date  from 
the  time  of  the  election,  but  from  the  breach 
of  the  condition.  In  this  case  the  breach  was 
before  the  consummation  of  the  contract,  and 
at  the  election  of  the  insurer  the  contract 
became  null  from  Its  inception,  leaving  no 
obligation  resting  upon  either  party  to  it. 
Appellant  could  not  renounce  the  contract  for 
the  purpose  of  refnsing  to  pay  the  amount 
it  called  for  to  the  beneficiary,  and  in  the 
same  breath  claim  it  to  be  in  force  for 
enabling  it  to  retain  the  premium  paid. 

Finding  no  error  In  the  record  warranting 
a  reversal,  the  Judgment  of  the  lower  court 
is  affirmed. 

MYERS.  J.  (dissenttng).  I  concur  in  the 
result  reached  in  the  majority  opinion  on 
the  ground  of  election  by  appellant  after 
notice  of  the  alleged  false  answer,  but  I  am 
impelled  to  dissent  from  so  much  of  the 
opinioft  as  in  effect-  holds  that  even  though 
a  contract  of  insurance  is  procured  by  fraud 
of  the  insured  and  the  insurer  is  in  ignorance, 
and  the  risk  attaches,  the  premium  must  be 
returned  where  the  defense  is  Interposed  in 
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an  action  at  law  npon  the  policy.  The  rnle 
may  be  otherwise  in  case  of  an  action  in 
equity  to  cancel  the  i>olicy  upon  the  ground 
of  the  requirement  that  the  moving  party 
shall  do  equity,  and  the  ground  of  the  dis- 
tinction between  actions  In  equity  and  ac- 
tions at  law  on  the  policy  has  been  lost 
sight  of,  and  mnch  confusion  has  thereby 
arisen. 

It  seems  to  me  no  answer  to  say  wboi 
there  Is '  an  action  on  the  policy  that  the 
contract  becomes  noneffective  from  the  bo- 
ginning,  and  hence  no  risk  attaches.  That 
depends  upon  the  fact  as  to  whether  there 
Is  a  discovery,  so  that'  there  may  be  ground 
for  an  election  to  rescind,  for,  until  dis- 
covery, some  risk  necessarily  attaches,  even 
though  it  should  not  be  the  full  risk  contract- 
ed for,  and,  in  addition,  the  fact  that  there 
is  a  necessary  expense  In  procuring  the  con- 
tract It  Is  not  wholly  unilateral.  Some 
risk  necessarily  attaches  as  an  element  of 
nondiscovery  itself,  and  from  the  fact  of 
Issuance  of  the  policy,  but  the  contract  is 
none  the  less  fraudulent,  though  there  be  no 
discovery,  and,  so  long  as  any  risk  attaches^ 
it  becomes  in  effect  a  vragerlng  contract,  and 
It  seems  to  me  in  such  case,  even  though 
there  is  discovery  of  the  fraud,  there  should 
be  no  recovery  of  the  iffemium,  and  this 
court  has  held  that,  so  long  as  any  risk 
attaches,  there  can  be  no  recovery  of  pre- 
miums on  the  ground  that  there  can  be  no 
apportionment  risk.  American,  etc.,  Co.  ▼. 
Bertram,  163  Ind.  61,  70  N.  B.  258,  84  I*  R  A. 
935;  Continental,  etc,  Co.  v.  Houser,  111  Ind. 
266,  12  N.  E.  470;  Standley  v.  Northwestern, 
eta,  Co.,  06  Ind.  264.  The  Appellate  Court 
has  held  the  same.  American,  etc.,  Co.  v. 
Mead,  3d  Ind.  App.  215,  79  N.  E.  526;  Metro- 
politan Co.  r.  Bowser,  20  Ind.  App.  657,  50  N. 
E.  86;  Metropolitan,  etc.,  Co.  t.  McCormick, 
19  Ind.  App.  49, 49  N.  E.  44, 65  Am.  fit  Rep.  392. 
If  it  be  said  that  it  is  a  wagering  contract 
on  the  part  of  the  insurer,  then  the  law 
should  leave  the  parties  where  they  place 
themselves.  It  seems  to  me  that  any  other 
rule  invites  wagering  contracts,  deception, 
and  perlui7,  and  that  a  wise  public  policy 
would  be  subserved  in  the  rule  I  suggest, 
which  has  been  held  by  many  of  the  courts. 
Taylor  v.  Grand  Lodge,  96  Minn.  441,  105  N. 
W.  408;  3  L.  R.  A.  (N.  8.)  114;  Ronald  v. 
Mutual  life  Ass'n,  132  N.  X.  378, 30  N.  B.  739; 
Thompson  v.  Travelers',  etc.,  Co.,  11  N.  D. 
274.  91  N.  W.  75;  Id.,  13  N.  D.  444,  101  N. 
W.  900;  Strlngham  v.  Mutual,  etc.,  Co.,  44 
Or.  447,  75  Pac.  822;  Blaeser  t.  Mechanics' 
etc.,  Ass'n,  87  Wis.  81,  19  Am.  Rep.  747; 
Georgia,  etc.,  Co.  t.  Rosenfleld,  95  Fed.  358, 
37  C.  C.  A.  96;  United  States  Co.  v.  Smith, 
«2  Fed,  603,  84  O.  C  A.  606;  Lewis  T. 
Phoenix,  etc.,  Co.,  89  Oonn.  100;  Hoyt  v. 
ii}llman,  8  Mass.  336;  Insurance  Co.  v.  Mc- 
Tagne,  49  N.  J.  Law,  687,  9  Atl.  766,  60  Am. 
Rep.  661;    Joyce  on  InAiraace,  1406.     The 


rule  of  requlving  the  retdm  of  premiums 
paid  applies  in  case  of  actions  in  equity 
to  cancel  the  policy,  and  not  in  actions  at 
law  npon  the  policy,  is  asserted  in  numerous 
well-reasoned  cases,  which  seem  to  me  to 
declare  the  true  rule.  United  States  Co.  T. 
Smith,  supra;  National,  etc.,  Co.  ▼.  Dun- 
can, 44  Colo.  472,  98  Pac  634,  20  L.  R.  A. 
(N.  S.)  340;  Provident,  etc.,  Co.  v.  Whayne, 
131  Ky.  84,  93  8.  W.  1049;  Tenner  r.  Sun 
Life  Ck>.,  17  Can.  6.  C.  894. 

It  can  scarcely  be  questioned  that,  al^ 
though  the  contract  provides  that  fraud  shall 
render  the  policy  void,  they  are  universally 
held  not  to  be  void,  but  voidable  at  the 
election  of  the  Insurer,  and  for  that  reason 
alone  a  risk  attaches,  subject  to  be  defeated 
at  the  election  of  the  insurer,  and  hence  the 
reason  for  the  rule  of  requiring  tender  of 
the  premiums  when  equity  Is  appealed  to 
to  cancel  the  policy,  while,  on  the  other 
hand,  when  an  action  is  brought  on  the  law 
side  of  the  court  on  the  policy,  the  insurer 
may  stand  on  his  legal  defense,'  and  the 
law  leaves  the  insured  where  he  has  placed 
himself  by  his  own  fraud,  from  which  he  is 
not  permitted  to  take  advantage,  or  specu- 
late npon  the  fact  of  his  having  paid  money 
on  a  contract  rendered  fraudulent  by  liis 
own  oondttctk 

an -Ind.  298) 

BROOKS  ▼.  MUNCIE  &  P.  TRACTION  CO. 

(No.  21,880.) 
(Supreme    Qovftt  of    Indiana.      Oct   6,    1911.) 

1.  RaILBOADS     ({    348*)  —  IKTBBURBAII     Bah^ 

WAY— CsossiNO     Accident— CoNTBiBUTOBT 

Neolioenoe— Evidence. 

In  an  action  for  death  of  a  traveler  at  an 
interurban  railway  crossing,  evidence  Keld  to 
warrant  a  finding  that  the  death  of  plaintiCrs 
intestate  was  proximately  caused  by  his  own 
contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroad*. 
Cent  Dig.  j|  U44-1149;   Dec  Dig.  i  348.*] 

2.  RAILBOADS  (I  837*)  — Intebubban  Rail- 
way—Cbossino  ACCIDENI  —  NEOLIOKNCE  — 
Paildbe  TO  Whistle. 

Failure  of  the  motorman  of  an  interurban 
railway  car  to  sound  the  whistle  while  the  car 
was  approaching  a  crossing  at  which  decedent 
was  killed,  at  a  distance  ounot  more  than  100 
or  less  than  80  rods  from  the  crossing,  was  not 
the  proximate  cause  of  the  accident  where  the 
whistle  was  sounded  when  the  car  was  about 
60  rods  east  of  the  crossing,  and  was  not  heard. 
[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  |  1094;   Dec  Dig.  {  337.»] 

3.  RaILBOADS  (S  348«)  —  INTEBURBAN  RAIL- 
WAY —  CBOSSINO  Accident  —  WiLunn.  Iw- 

JTJR  Y— E  VI DBNCK. 

Evidence  held  to  warrant  a  finding  that  de- 
cedent's death  at  an  Interurban  railway  cross- 
ing was  not  willfully  Inflicted  by  defendant's 
servants. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  i  1160;   Dec  Dig.  I  848.*) 

4.  Trial  (|  228*>— IwsTBUcnows— "Appboxi- 
icatbly"  —  EmcT    TO    Mislead  —  "Pboxi- 

MATELY." 

An  instmctlon  on  contributory  negligence, 
in  an  action  for  death  at  an  intemrban  rail- 
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way  croasinf,  was  net  defective  in  Uia  use  of 
the  word  "approximately."  instead  of  "proxi- 
mately"; the  two  words  oeiog  so  closely  allied 
in  meaning  that  the  use  of  the  former,  in  a 
datwe  leonirinc  sacb  negligence  to  have  "ap- 
proximately" contributed  to  the  injury,  could 
not  have  misled  the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  <>nt 
Dig.  SS  60&-612 ;   Dec.  Dig.  f  228.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  1,  Ik  477;  ToL  6,  Ik,  6789.1 

6.  TbiAL    (i    296*)— lH«I»UCT10K»— COKSTBUO- 

TiON  A8  A  Whole. 

An  instruction  on  contributory  negligence, 
in  an  action  for  death  at  an  interurban  railway 
crossing,  was  not  erroneous  for  failure  to  re- 
quire t£at  decedent's  negligence  must  have  "ma- 
terially" contributed  to  decedent's  death;  the 
court  having  expressly  so  charged  in  other  in- 
stmctions. 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  fi  705-713 ;   Dec.  Dig.  |  29e.»] 

0.  Railboadb  (t  827*)— CBOBBiiia  Accidkrt— 

Look  and  Lisrcif  Rttle. 

Decedent  was  killed  at  an  electric  interur- 
b«n  railway  crossing  by  an  express  car  weighr 
iiq;  32  tons,  and  equipped  with  76  horse  power 
motors,  air  bralces,  whlBtle,  and  gong,  and 
geai\!d  to  run  SO  to  56  miles  per  hour.  At  the 
point  of  the  accident,  the  car  running  10  miles 
an  hour,  under  ordinary  conditions,  could  have 
been  stopped  in  40  feet,  and,  at  a  >P«ed  of  40 
to  50  miles  an  hour,  in  450  feet  Held  that 
while  the  rule  requiring  a  traveler  to  stop,  look, 
and  listen  is  not  fuQy  applicable  to  a  city 
crossing,  it  is .  applicable  to  a  country  road 
crossing  the  private  right  of  way  of  an  electric 
line. 

(Ed.  Note.— For  other  cases,  see  l^ailroads, 
Cent  Dig.  li  104&-1D56 ;  Dec.  Dig.  |  827.*] 

7.  Trial  (S  260*)— Rkqtjmt  to  .Chabqb— Iw- 

BTB-UCnONB  OlVBlT. 

It  was  not  error  to  refuse  a  request  to 
«liarge  covered  by  instructions  given. 

[Ed.  Note.— For  other  cases,  see  Trial*  Cent 
Dig.  -       ~- 


I  651 ;    Dec.  Dig.  |  260.*] 


S.  Trial    (*    252*)— Iwstbuctiorb— Applica- 
tion TO  Evidence. 

Where  in  an  action  for  death  at  an  electric 
railway  crossing,  decedent  was  driving  at  the 
time,  the  court  did  not  err  in  refusing  an  in- 
struction that  the  negligence  of  the  driver  of 
a  vehicle  in  which  a  passenger  is  being  carried 
cannot  l>e  imputed  to  the  passenger,  when  he 
does  not  control  the  actions  of  the  driver. 

[E:d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  586-612;   Dee.  Dig.  {  252.*] 

-9.  Railroads    (8   851*)— IifTEBUBBAir    Rail- 
way—Gbobsino  AooiDBNT— Speed. 

There  being  no  statute  regulating  the  speed 
of  interurban  railway  cars,  the  court  did  not 
err.  in  an  action  for  death  at  an  interurban 
railway  crossing,  ia  charging  that  it  is  not  neg- 
ligence in  itself  tn  an  electric  traction  car  to 
pass  over  a  highway  crossing  in  a  country  at 
any  rate  of  speed  consistent  with  the  safety  of 
persons  and  prdiierty  carried  on  such  cars,  in 
connection  witli  other  instructions,  leaving  to 
the  jury  the  rifjht  to  determine  whether  defend- 
ant's servants  exercised  reasonable  care  under 
the  circumstances  In  running  the  car  in  ques- 
tiott  at  the  speed  shown. 

[Bd.  Note.— Tor  other   cases,   see   Railroads, 
Cent  Dig.  H  1103-1215 ;   Dec  Dig.  |  351.*] 

10.  Appeal  aUd  Ebbob  ({  1068*)— Review— 

PBEJT7DI0E— INSTBUCTIONB. 

Errors  committed  in  instructions  are  not 
ground  for  reversal,  as  expressly  provided  by 


Bums'  Ann.  St  1908,  ||  407,  700,  where  the 
verdict  was  clearly  right  under  the  evidence. 

(Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4225 ;    Dec  Dig.  { 1068.*] 

11.  ExsctrroBB  and  Administbatobb  (S  456*) 
—Actions  bt  Aduinibtbatob— WBonoroL 
Death— Cobtb— Lien  on  Absetb. 

Where  an  administrator  sued  for  wrongful 
death  for  the  exclusive  benefit  of  decedent's 
widow,  as  authorized  by  Bums'  Ann.  St  1906^ 
I  285,  and  a  judgment  was  rendered  against 
him  for  costs,  such  judgment  was  not  a  lien  on 
the  assets  of  decedent's  estate,  but  was  against 
plaintiff  suing  as  administrator, 

VEH.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  if  1941-1907; 
Dec  Dig.  {  466.*] 

Appeal  from  Circuit  Court,  Delaware 
County;  James  O.  LefBer,  Judge. 

Action  by  Oeorge  W.  Brooks,  m  admin- 
iBtrator,  etc.,  against  the  Munde  &  Port- 
land Traction  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Case  tnins* 
ferred  from  the  Appellate  Court  under  Acti 
1901,  c.  259  (Bums'  Ann.  St.  XB06»  |  1406). 
Affirmed. 

Geo.  H.  Koons,  for  appeOBot,  Sn/der  A 
Smith  and  Bollln  Warner,  fte  appellee. 


MORRIS,  J.  Tbe  afprilant,  OMtge  W. 
Brooks,  as  admlnMnitcr  of  the  estate  4t 
Sanford  L.  McKlmwy,  deceased*  InatitutM 
this  action  agatnat  appellee  for  damages, 
for  the  alleged  negligent  klllinc  of  aptiel- 
lant's  decedent 

There  was  a  trial  by  jury  and  vefdlct  tor 
defendant  A  motion  for  a  ne#  trla^  was 
overruled,  and  judgment  was  rendered  for 
defoidant  From  this  judgment,  plalatUC 
appeals.  Tbe  assigned  errors  are  the  ovemU- 
Ing  of  the  motion  for  a  new  trial,  and  render* 
Ing  judgment  against  appellant  for  costs. 

The  grounds  aaBlgnfed  for  a  new  trial  were 
that  the  verdict  was  contrary  to  law,  and 
was  not  sustained  by  sufflcient  evidence; 
that  the  court  erred  in  the  giving  of  cer- 
tain instructions  to  the  jury;  that  it  also 
erred  In  refusing  to  give  to  the  jury  cer- 
tain instructions  requested  by  plaintiff.  In. 
terrogatories  submitted  by  the  court  were 
answered  by  the  jury,  and  returned  wltb 
the  general  verdict. 

The  first  and  second  paragraphs  of  com- 
plaint alleged  that  the  death  of  plalntifTs 
decedent  was  caused  by  defendant's  negli- 
gence; the  third  paragraph  alleged  that  the 
death  of  decedent  was  caused  by  Injuriea 
willfully  Inflicted  by  defendant's  servants. 

[1]  The  errors  assigned  here  require  thia 
court  to  determine  the  sufficiency  of  the  evt 
dence  to  support  the  Terdict  The  follow- 
ing facts  are  supported  by  the  evidence: 
In  August,  1906,  when  the  fatal  accident  oc- 
curred, defendant  was  operating  an  Interur- 
ban electric  railway  on  Its  right  of  way, 
which  ran  from  the  northeast  to  the  south- 
west The  accident  occurred  at  the  intersee. 
tlon  of  defendant's  track  by  a  public  high- 
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way,  miming  north  and  sonth.  On  the  east 
side  of  the  highway,  there  was  a  cornfield, 
extending  sooth  to  defendant's  right  of  way; 
the  com  In  the  field  was  thick,  and  about 
10  feet  high,  and  obstructed  the  view  to  the 
east.  The  point  of  the  cornfield  farthest 
south  was  about  40  feet  north  of  the  rail- 
way track.  The  railroad  was  about  three 
feet  higher  than  the  level  of  the  highway, 
and  was  ballasted  with  brtiken  stone,  and 
this  broken  stonfe  extended  about  eight  feet 
north  of  the  track;  the  three  feet  of  Incline 
commenced  eight  feet  north  of  the  track.  The 
cornfield  extended  east  about  1,400  feet,  and 
north  to  Caleb  Reed's  residence.  Bast  of 
the  cornfield  was  a  woods.  Caleb  Reed  liv- 
ed on  the  east  side  of  the  highway,  about 
400  feet  north  of  the  crossing.  From  hi3 
residence  south  to  the  railway  there  is  a 
gentle  decline.  In  driving  south  along  the 
highway,  after  passing  the  cornfield,  there 
was  nothing  to  obstruct  the  view  of  a  car 
approaching  from  the  east,  except  wooden 
trolly  poles,  12  to  15  inches  in  diameter, 
and  34  feet  high,  located  100  feet  apart,  on 
a  line  6  to  t  feet  north  of  the  track.  These 
poles  did  not  obstruct  tlie  view  until  the 
traveler  approachcfff  to  within  8  feet  of  the 
track,  and  ceased  tt)  obstruct  the  riew  of 
one  within  6  feet  thereof. 

The  decedent  was  familiar  with  the  cross- 
ing. On  the  afternoon  of  the  accident,  -  dece- 
dent, with  his  brother-in-law.  Prank  H. 
Ybung,  were  riding  south  on  the  highway.  In 
a  spring  wagon.  Decedent  was  on  the  east 
side  of  the  seatj  driving  the  horse.  The 
horse  which  drew  the  spring  wagon  was 
trotting  slowly,  four  or  five  miles  per  hour. 
When  the  spring  wagon  was  passing  the 
Reed  residence,  both  decedent  and  Young 
spoke  to  Heed.  When  they  were  passing 
Reed's,  some  pigs  ran  out  of  Reed's  lot  onto 
the  highway,  and  ran  in  front  of  the  spring 
wagon.  Reed  went  into  the  highway,  watch- 
ing the  pigs  in  front  of  the  wagon,  and  ob- 
served decedent  and  Young  up  until  the  time 
of  the  accident  The  horse  continued  In 
the  slow  trot,  with  the  pigs  running  ahead 
of  the  vehicle.  When  the  spring  wagon 
reached  the  rock  ballast  that  leads  up  onto 
the  track,  both  decedent  and  Young  were 
leaning  forward  in  the  wagon,  with  their 
heads  laid  together.  There  was  a  lunch  pall 
in  the  wagon.  When  the  wagon  was  about 
100  feet  north  of  the  crossing.  Reed  saw  a 
car  approaching  from  the  east,  about  400  to 
450  feet  away.  When  the  rig  started  onto 
the  rock,  about  eight  feet  north  of  the  rail, 
Reed  shouted  a  warning  to  decedent  and 
Young,  but  the  warning  was  not  heard.  At 
that  time  the  horse  changed  its  gait  from  a 
trot  to  a  walk.  Neither  Young  nor  dece- 
dent looked  to  the  east  before  the  accident. 
The  spring  wagon  was  struck  hy  the  ap- 
proaching car,  and  decedent  was  instantly 
killed.  A  very  short  time  before  the  acci- 
dent, a  passenger  car  had  passed  over  the 
crossing,  going  west    This  was  observed  by 


Yonng  and  decedent,  as  tbey  approached  tlife 
crossing. 

The  car  which  strn<^  decedent  was  an  ex- 
press car,  and  approached  tlie  crossing  at 
a  speed  of  from  45  to  50  miles  per  hour. 
The  car  was  equipped  with  a  whistle,  which 
was  sounded  when  the  car  was  about  1,000 
feet  east  of  the  crossing.  The  whistle  was 
not  sounded,  exc^t  the  one  time,  during  the 
approach  of  the  car  from  a  point  100  rods 
east  of  the  crossing.  When  about  250  feet 
east  of  the  crossing,  the  motorman  saw  the 
horse  approaching  the  crossing,  and  imme- 
diately set  the  emergency  brakes  on  the  car, 
and  endeavored  to  sound  the  whistle,  but 
failed.  When  about  75  feet  from  the  cross- 
ing, the  motorman  shouted,  to  attract  the 
attention  of  the  occupants  of  the  vehicle. 
The  hearing  and  eyesight  of  both  decedent 
and  Young  were  good. 

[21  Und»  the  above  facts,  we  cannot  say 
tliat  tile  Jury  was  not  warranted  In  finding 
for  the  defendant,  by  reason  of  decedent's 
contributory  negligence.  Nor  can  we  say 
that  defendant's  negligence  in  falling  to 
sonnd  the  whistle  while  the. ear  was  ap- 
proaching at  a  dliAance  of  not  mote  than 
100,  nor  lees  than  80,  rods  from  the  cross- 
ing was  the  proximate  cause  of  the  injury. 
The  whistle  was  sounded  when  about  60 
rods  east  of  the  crossing,  but  was  not 
heard.  'It  is  less  likely  that  a  sound  of  the 
whistle  80  to  100  rods  away  would  have 
been  beard. 

[3]  The  Jury  found,  by  answers  to  proper 
interrogatories,  that  the  injury  to  decedent 
was  not  willfully  inflicted  hy  defendant's 
servants.  The  evidence  suroorts  the  jury's 
finding  in  this  particular.  The  verdict  of 
ttie  Jury  was  sufiScIently  supported  by  the 
evidence. 

[4]  Appellant  claims  the  court  erred  in 
giving  the  following  instruction:  "Even 
though  you  should  find  that  the  defendant 
was  negligent,  as  charged  In  the  first  and 
second  paragraphs  of  the  amended  com- 
plaint yet  if  It  also  appears  from  a  fair 
preponderance  of  tlie  evidence,  whether  from 
that  introduced  by  the  plalntltr  or  by  the  de- 
fendant, or  both,  that  the  plaintiff's  dece- 
dent was  also  negligent  in  any  matter  .ap- 
proximately contributing  to  his  Injury,  such 
negligence  on  his  part  would  defeat  Itis 
cause  of  action,  stated  In  those  paragraphs, 
and  he  could  not  recover  thereon."  The 
word  "approximately"  is  used  in  this  instrac- 
tlon.  Instead  of  "proximately."  The  words 
in  meaning  are  so  closely  allied  that  the 
use  of  the  former,  In  the  connection  in  which 
it  appears  in  this  Instruction,  could  not 
liave  misled  the  Jury,  especially  in  view  of 
other  instructions  given.  Pledger  v.  Chi- 
cago, etc.,  R.  Co.,  68  Neb.  456,  95  N.  W. 
1057. 

[{]  It  is  further  claimed  that  the  instruc- 
tion was  erroneous,  because  the  court  fail- 
ed to  charge  the  Jury  that  such  negligence 
of  plaintiff  must  "materially"  contribute  to 
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bis  Injury.  In  support  of  this  contention, 
appellant  cites  Indianapolis,  etc..  Transit 
Co.  y.  Edwards  (1905)  86  Ind.  App.  202,  74 
N.  E.  6S8.  Conceding  the  correctness  of  ap- 
pellant's claim,  the  omission  Is  harmless. 

In  instruction  No.  6,  given  by  the  court, 
the  Jury  was  told  the  plaintiff's  right  of  re- 
covery would  not  be  defeated,  "unless  you 
should  believe  from  the  evidence  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence which  materially  contributed  to  his  in- 
juries." The  Jury  was  likewise  Instructed 
In  the  thirteenth,  twenty-second,  and  Uilrty- 
■ixth  instructions  given  in  the  court. 

[>]  In  its  twenty-flfth  instruction,  the 
court  told  the  Jnry  thdt  it  was  the  duty  of  a 
•  traveler,  about  to  cross  a  railroad  track,  to 
listen  for  signals,  and  look  up  and  down 
the  track;  that  If  decedent  could  have  seen 
an  approaching  car,  in  time  to  escape,  it 
will  be  presumed.  In  case  of  injury,  either 
that  he  did  not  look  or.  If  he  did,  that  he  did 
not  heed  what  he  saw.  This  instruction  is 
vigorously  assailed  by  counsel  for  appellant, 
who  contends  that  the  "look  and  listen"  rule, 
adopted  generally  by  the  courts  in  railroad 
crossing  cases,  has  no  place  in  accidents  oc- 
curring at  crossings  of  electric  Interurban 
railroads  with  country  highways;  that  elec- 
tric cars  are  light  and  easily  controlled; 
that  the  same  company  usually,  as  in  this 
case,  occupies  the  streets  of  cities  and  towns, 
and  there  operates  a  street  railway;  that 
an  Interurban  railway.  In  its  operation,  re- 
sembles a  street  railway,  and  the  same  rule 
should  be  applied  to  It  as  applies  to  street 
railways  in  dtics. 

It  has  been  held  by  our  courts,  and  gen- 
erally by  the  courts  of  other  states,  that  the 
mle  in  steam  railroad  crossing  cases  Is  not 
fully  applicable  to  crossing  accidents  on 
street  railways  In  towns  and  cities.  Indian- 
apolis St.  H.  Co.  V.  Marschke  (1906)  166  Ind. 
490,  77  N.  E.  945;  Indianapolis  Traction  Co. 
▼.  Kldd  aflOe)  167  Ind.  402,  79  N.  B.  847, 
7  li.  R.  A.  (N.  S.)  143;  Indianapolis  St  R. 
Co.  V.  Schmidt,  35  Ind.  App.  202,  71  N.  R 
eeS,  72  N.  E.  478;  36  Cyc.  1539;  Pllmer  v. 
Boise  Traction  Co.  (1908)  14  Idaho,  327,  94 
Pac.  432.  16  L.  R.  A.  (N.  S.)  254. 

The  defendant  was  operating  an  electric 
railway  between  Muncie  and  Portland,  and 
In  each  of  the  cities  ran  Its  cars  over  some 
of  the  streets  thereof.  Every  hour  of  each 
day,  from  6  o'clo<*  a.  m.  to  11  o'clock  p. 
m.,  a  imssenger  car  started  from  each  of  the 
cities,  destined  for  the  other.  The  passen- 
ger cars  vroighed  about  30  tons,  and  were 
14  feet  high.  Between  the  two  cities,  the 
defoidant  operated  an  express  car,  which 
made  two  round  trips  per  day.  This  ear, 
wlilcb  collided  with  plalntifTs  decedent,  was 
46  feet  long,  14  feet  high,  weighed  32  tons, 
had  76  horse  power  motors,  and  was  equipped 
with  whistle  and  gong,  and  Westinghonse  air 
brakes,  and  was  propelled  by  electricity, 
transmitted  through  an  overhead  trolley. 
9SN.a-M 


The  car  was  geared  to  run  at  a  speed  of 
from  50  to  55  miles  per  hour. 

The  accident  happened  In  the  daytime,  ou 
defendant's  privately  owned  right  of  way,  in 
the  country,  about  four  miles  northeast  of 
Muncie.  At  that  point,  running  at  a  speed 
of  10  miles  per  honr,  the  car  could,  under 
ordinary  conditions,  have  been  stopped  in  40 
feet;  at  a  speed  of  25  miles  per  hour.  In 
300  feet;  at  a  speed  of  46  to  50  miles  per 
hour,  in  about  450  feet. 

Electric  interurban  raUroads,  to  transport 
passengers  and  property,  are  authorized  by 
our  laws.  Bums'  Stat  1908,  t  5675.  They 
have  been  accorded  practically  the  same 
rights,  and  been  subjected  to  the  same  re- 
strictions, as  have  steam  railroads.  The 
General  Assembly  has  not  seen  fit  to  limit 
the  speed  of  their  cars  while  ruimlDg  through 
the  country. 

The  momentum  of  an  electric  car,  weigh- 
ing 30  tons,  running  at  a  speed  of  45  to  60 
miles  per  hour.  Is  not  so  great  as  that  of 
the  ordinary  freight  or  passenger  train  run- 
ning on  a  steam  road,  at  a  lower  hite  of 
speed;  but  It  is  such  that  the  danger  to  the 
traveler  on  the  highway  crossing  Is  prac-. 
tlcally  as  great  In  the  one  case  as  In  the  oth- 
er, and  we  see  no  reason  why  the  "look 
and  listen"  rule,  applied  almost  universally 
to  accidents  at  steam  road  crossings,  should 
not  apply  to  the  facts  in  Issue  here;  and  In 
our  opinion  the  lower  court  did  not  err  in 
its  twenty-fifth  instruction.  Cable  v.  Spo- 
kane, etc.,  R.  Co.,  60  Wash.  619,  97  Pac.  744, 
23  L.  R.  A.  (N.  S.)  1224.  and  notaHons; 
Phillips  V.  Washington,  etc.,  R.  Co.,  104  Md. 
^65,  65  Atl.  422;  Robinson  v.  Rockland,  T. 
&  C.  Street  R.  Co.,  99  Me.  47,  68  Aa  57; 
Folkmire  v.  Michigan,  etc.,  R.  Co.,  157  Mich. 
159,  121  N.  W.  811;  Heitman  v.  Pacific  Elec. 
R.  Co.,  10  Cal.  App.  397,  102  Pac.  16.  It 
does  not  follow  that  in  all  cases,  and  under 
all  conditions,  the  crossing  of  an  Interurban 
electric  railway  Is  to  be  governed  by  the 
rules  applied  to  steam  railways,  but  the  rule 
in  controversy  Is  applicable  to  the  situation 
here  considered. 

[7]  Plaintiff  requested  an  instruction  In- 
forming the  Jury  that  contributory  negli- 
gence was.  not  a  defense  to  the  third  para- 
graph of  complaint  which  alleged  a  will- 
ful Injury.  Error  is  predicated  on  the 
court's  refusal  to  give  the  instruction.  The 
point  was  covered  in  instruction  No.  39  giv- 
en, wherein  the  court  informed  the  Jury  that 
"contributory  negligence  is  not  a  defense  to 
an  action  for  willful  Injury,  or  willful  kill- 
ing." 

[8]  Appellant  requested  certain  instruc- 
tions Informing  the  Jury,  In  substance,  that 
the  negligence  of  a  driver  of  a  vehicle  in 
which  a  passenger  is  being  carried  cannot  be 
imputed  to  the  passenger,  when  he  does  not 
control  the  actions  of  the  driver.  Assuming 
the  correctness  of  these  instructions  as  atx- 
stract  propositions  of  law,  the  court  right- 
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fully  refused  to  give  tbem,  because  they  were 
not  applicable  to  tbe  facts.  Tbe  evidence 
shows  beyond  controversy  that  decedent  was 
doing  tbe  driving. 

[•J  Instruction  No.  27,  given  by  the  court. 
Is  as  follows:  "I  instruct  you  that  there  is 
no  statute  regulating  the  rate  of  speed  at 
which  an  Interurban  car,  or  electric  traction 
car,  may  pass  over  a  highway  crossing  in 
the  country,  and  it  is  not  negligence,  in  it- 
self, for  such  cars  to  be  run  over  highway 
crossings,  in  the  country,  at  any  rate  of 
speed  consistent  with  the  safety  of  tbe  per- 
sons and  property  carried  on  such  cars." 
Appellant's  counsel  asserts  this  was  errone- 
ous. In  Lake  Shore,  etc.,  R.  C!o.  y.  Barnes, 
166  Ind.  7,  76  N.  E.  629,  8  I*  ft.  A.  (N.  S.) 
778,  this  court  h^d  that  it  was  not  neg- 
ligence per  se  to  run  a  train,  over  an  ordinary 
country  highway  crossing,  at  any  speed  con- 
sistent with  the  safety  of  the  persons  and 
things  being  carried.  It  is  generally  held 
that,  in  the  absence  of  statutory  regulation, 
raihvays  may  use  their  discretion  in  estab- 
lishing^ the  speed  of  their  trains.  83  Gyc. 
971.  This  does  not,  however,  excuse  railway 
companies  from  the  common-law  duty  of  ex- 
ercising care  for  the  safety  of  x>ersons  trav- 
eling on  highways  crossing  their  tracks;  and 
the  rate  of  speed  to  be  used  in  a  given  case 
depends  on  the  nature  of  the  crossing  and 
other  circumstances  surrounding  the  alleged 
injury.  The  instruction  given  was  not  er- 
roneous, coupled,  as  it  was,  with  other  in- 
structions, which  left  to  tbe  Jury  the  right 
to  determine  whether  or  not  defendant  ex- 
ercised reasonable  care  and  prudence,  under 
the  particular  circumstances  of  the  case,  in 
running  the  car  in  question  at  the  speed 
shown  by  the  evidence. 

[10]  Appellant  complains  of  tbe  action  of 
the  court  in  refusing  to  give  other  instruc- 
tions requested.  It  is  sufficient  to  say  that 
such  of  these  as  were  applicable  to  the.  evi- 
dence were  substantially  covered  by  other 
instructions  given.  There  were  objections 
to  other  Instructions  given  by  the  court,  not 
discussed  in  the  opinion,  but  we  are  of  the 
opinion  that  the  court  committed  no  error 
therein  harmful  to  appellant  Besides,  the 
verdict  of  the  Jury  is  clearly  right  under  the 
evidence,  and  If  there  were  any  errors  com- 
mitted in  instructing  tbe  Jury,  they  did  not 
affect  any  substantial  right  of  app^ant,  and 
in  such  case  intervening  errors,  if  any, 
should  be  disregarded.  Bums'  Stat.  1908,  |8 
407,  700;  Terre  Haute,  etc.,  R.  Co.  T.  Salmon, 
34  Ind.   App.   564,   73  N.  B.  268. 

[11]  The  judgment  rendered  was  as  fol- 
lows: "It  is  therefore  considered  by  the 
court  that  the  plaintiff  take  nothing  by  his 
action  herein,  and  that  the  defendant  have 
and  recover  of  and  from  the  plaintiff  its 
costs  in  this  behalf  laid  out  and  expended, 

taxed  at  $ ."     The  appellant  asserts 

that  decedent's  estate  has  no  interest  what- 


ever In  the  result  of  the  suit,  and  the  as- 
sets thereof  are  not  liable  for  costs,  and  a 
Judgment  cannot  be  properly  rendered  against 
the  estate  for  such  costs.  This  action  was 
brought  under  Bums'  Stat  1908,  {  286,  for 
the  exclusive  benefit  of  decedent's  widow,  by 
the  administrator.  The  Judgment  is  not  a 
lien  on  the  assets  of  decedent's  estate,  but  is 
against  plaintiff  suing  in  tbe  capacity  pro- 
vided for  in  section  285,  Burns'  Stat,  supra. 
Lake  Erie,  etc,  R.  Co.  v.  Charman,  161  Ind. 
96,  67  N.  B.  923.  There  is  no  erroE, 
Judgment  affirmed. 


cm  Ind.  312) 
FULLENWIDER  t.   GOBEN.     (No.  21,889.). 
(Supreme  Court  of  Indiana.    Oct  6,  1911.) 

1.  Bbokers  (i  43*)— CoianssioN— Obai.  Con- 
tract OF  Ekflothent— Statutes. 

Under  Bums'  Ann.  St  1908.  {  7463,  which 
provides  that  no  contract  for  the  payment  of  a 
commission  for  procurioff  a  purchaser  for  real 
estate  shall  be  valid  unTess  m  writing,  signed 
by  the  owner,  there  can  be  no  recovery  on  a 
quantum  meruit  upon  an  oral  agreement  to  ex- 
ecute a  contract  to  pay  a  commission  for  sell- 
ing real  estate. 

lEA.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  {  44;  Dec.  Dig.  |  43  ;•  Frauds, 
Statute  of,  Cent  Dig.  {  131.1 

2.  Bbokebs  (i  43*)— CoMiasBiOK— Obal  Con- 
TBACT  or  Emplotmknt— Pkhsonaltt. 

An  oral  contract  of  employment  to  pro- 
cure a  purchaser  for  hotel  property  or  a  lender 
upon  the  security  of  tbe  hotel  property  and  fur- 
niture, void  as  to  the  realty  under  the  statute 
of  frauds  (Burns'  Ann.  St  1908,  §  7463),  is 
not  enforceable  as  a  separate  contract  for  the 
sale  of  personal  property,  since,  being  void  as 
to  the  real  estate,  it  is  void  as  to  the  personal 
property. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  f  44 ;-  Dec.  Dig.  i  43.*] 

8.  BaoEEbs  (I  79*)— Action  vor  Compensa- 
tion—Nature AND  Form  of  Action. 

A  broker  who  had  no  written  contract  of 
employment  to  procure  a  purchaser  for  real  es- 
tate, as  required  by  Bums'  Ann.  St.'  1908,  | 
74(33,  cannot  recover  for  bis  exi>enditnre  of  time 
and  money  in  procuring  a  purchaser  in  an  ac- 
tion in  woich  bis  complaint  sounds  in  tort  for 
fraud  and  deceit 

[Ed.  Note.— For  other  cases,  see  Brokers. 
Dec  Dig.  8  79.*] 

Appeal  from  Circuit  Court,  Fountain  (boun- 
ty; I.  E.  Schoonover,  Judge. 

Action  by.  John  C.  Fullenwider  against 
John  L.  Goben.  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Transferred  from  the  Appellate  Court  un- 
der section  1405,  Burns'  Ann.  St  1908. 

H.  D.  Van  Cleave  and  0.  B.  Marshall,  for 
appellant  Johnston  &  Johnston,  for  appel- 
lee. 

MYERS,  J.  Appellant  instituted  an  action 
in  two  paragraphs  in  the  Montgomery  dr- 
cnit  court,  where  a  demurrer  was  sustain- 
ed to  the  second  paragraph,  and  overruled 
as  to  the  first  A  change  of  venue  was  taken 
to  the  Fountain  circuit  court,  where  a  de- 


•For  other  cases  see  same  topic  and  section  NVHBBR  In  Deo.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Indexes 
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morrer  was  sustained  to  tbe  first  paragraph, 
and  error  1b  here  assigned  upon  the  alleged 
error  of  the  Montgomery  circuit  court,  and 
upon  the  action  in  setting  aside  the  ruling 
of  that  couft,  and  sustaining  the  demurrer 
to  tbe  first  paragraph,  In  the  Fountain  dr- 
calt  court.  Neither  of  the  paragraphs  or 
the  substance  of  either  are  set  out  separate- 
ly in  the  briefs,  but  there  is  one  statement 
set  out  embracing  the  substance  of  each, 
and  not  challenged  by  appellee. 

The  complaint  is  quite  lengthy,  but  the 
substance  of  It  la  that  in  December,  1905, 
appellee,  tor  the  purpose  of  deceiving,  mis- 
leading, and  defrauding  appellant,  falsely 
represented  to  him  that  he  was  the  owner 
In  fee  of  certain  described  real  estate,  In- 
Indudlng  a  hotel  property  situate  thereon, 
of  the  value  of  $60,000.  together  with  furni- 
ture and  fixtures  in  the  hotel  of  the  value 
of  $15,000 ;  that  he  was  In  possession  of  the 
property,  lived  with  his  family  In  the  hotel, 
as  did  a  son  and  his  family,  and  was  run- 
ning the  hotel;  that  appellant  believed  and 
relied  upon  his  statement  as  true,  and  ap- 
pellee knew  it  was  false,  and  knew  that  ap- 
pellant relied  upon  It  as  true;  that  for  the 
purpose  of  deceiving,  cheating,  and  defraud- 
ing him,  and  causing  him  to  spend  money 
and  much  valuable  time.  In  behalf  of  ap- 
pellee, the  latter  deceitfully,  falsely,  and 
fraudtUently  represented  to  appellant  that. 
If  be  would  find  him  a  purchaser  or  trade 
for  the  real  estate  and  personal  property, 
be  would  pay  him  $1,000,  and  prior  to  dos- 
ing the  sale  or  trade  would  execute  to  him 
a  written  contract  to  that  effect;  that  at  the 
time  of  making  such  representations  appel- 
lee never  Intended  to  pay  appellant,  or  to 
execute  such  contract;  that  appellant,  re- 
lying upon  his  representations  and  promises, 
and  believing  them  to  be  true^  spent  $160.60 
in  money  at  the  appellant's  spedal  instance 
and  request  in  railroad  fares,  hotel  expenses, 
telephone  and  telegraph. bills,  and  transpor- 
tation, and  spent  41  days  of  time  of  the 
value  of  $840 ;  that  he  did  furnish  a  custom- 
er to  defendant,  who  traded  for  tbe  hotel ; 
that,  when  the  transaction  came  to  be  dos- 
ed, appellee  dalmed  that,  before  he  could 
dose,  it  would  be  necessary  that  be  procure 
a  loan  of  $13,000  on  the  hotel  property  and 
furniture,  unless  the  purchaser  would  take 
the  property  subject  to  a  $13,000  mortgage, 
and  that  appellant  procured  tbe  purchaser 
to  agree  to  do  so;  that  defendant,  for  the 
purpose  of  defrauding  plaintiff,  deceitfully, 
fraudulently,  and  falsely  represented  to  him 
that.  If  he  would  procure  him  a  loan  of  $16,- 
000  on  the  real  estate,  be  would  pay  him 
$100  in  addition  to  the  $1,000  agreed  to  be 
I>ald  for  famishing  a  customer  for  the  ho- 
tel; tliat  relying  upon,  and  being  misled  by 
the  repreaoitatlonB,  believing  them  to  be 
true,  he  set  about  to  procure  such  loan,  pro- 
cared  an  appraisement  of  the  property,  and 
■ubmitted  applications  to  various  loan  com- 


panies. In  and  about  which  he  spent  $25  in 
money,  and  10  days  time,  of  the  value  of 
$200,  when  he  for  the  first  time  discovered 
that  appdlee  had  no  title  to  the  real  estate, 
and  no  loan  could  be  procured ;  that  during 
all  that  time  appellee  knew  he  had  no  title; 
that  appellee  then  agreed  with  him  that,  if 
he  would  procure  the  purchaser  to  execote 
a  first  mortgage  on  the  property  for  $18,- 
500  and  a  second  mortgage  for  $45,000,  ha 
would  pay  $1,000  in  cash  for  procuring  tbe 
agreement  to  execute  said  notes,  and  that 
he  at  the  time  had  no  Intention  to  pay  plain- 
tiff, but  that  plaintiff,  relying  on  his  prom- 
ise, did  procure  tbe  purchaser  to  consent  to 
execute  the  notes  as  requested  by  defend- 
ant, and,  for  the  purpose  of  cheating  and  de- 
frauding plaintiff,  appellee  caused  tbe  prop- 
erty to  be  conveyed  to  the  purchaser  by  the 
owner,  and  the  purchaser  executed  the  notes 
and  mortgage  In  accordance  with  the  agree- 
ment procured  b^  appellant;  that  appellant 
baa  frequently  demanded  that  appellee  ra- 
imburse  him  for  the  money  so  paid  out,  and 
that  he  execute  to  him  tbe  contract  to  pay 
the  $1,000  for  procuring  the  purchaser,  all 
of  Which  was  refused;  that  appellant  was 
unacquainted  with  appellee  and  bis  financial 
condition,  and  during  all  the  time  appellee 
represented  himself  to  be  a  wealthy  man, 
and  as  having  large  unincumbered  holdings 
of  real  estate  In  Arkansas,  Missouri,  and  Il- 
linois, wbldi  was  false;  that  he  was.  In 
fact,  insolvent,  and  appellant  relied  upon 
his  representations,  believing  them  to  b« 
true,  and  was  thereby  damaged  in  the  sum 
of  $2,500,  'Yor  which  he  demands  Judgment 
in  tort"  Appellant  claims  his  theory  of  thia 
complabut  to  be  an  action  for  .damages  for 
deceit  and  fraud,  while  appellee  urges,  that 
the  allegations  as  to  false  representations, 
fraud,  deceit,  etc.,  are  mere  characterlEa- 
tions,  to  obviate  the  statute  of  frauds  with 
respect  to  a  verbal  contract  for  a  commission 
for  tbe  sale  of  real  estate.  As  the  partiea 
have  taken  no  care  to  point  out  tbe  differ- 
ence, if  any,  between  the  two  paragraphs, 
and  have  treated  them  as  being  alike,  wo 
so  treat  them. 

[1]  In  so  far  as  the  complaint  can  be 
said  to  sound  In  contract,  it  Is  clearly  Insuf- 
ficient. If  parties  were  permitted  to  prove 
a  parol  agreement  to  enter  into  a  written 
agreement  for  the  sale  or  exchange  of  real 
estate  as  a  basis  for  recovery  of  damages, 
the  statute  would  be  evaded,  and  that  would 
be  done  by  indirection  which  is  positively 
forbidden  to  be  done  by  direction,  and  the 
very  object  of  the  statute  thwarted.  Bums, 
1908,  I  7463.  There  can  be  no  recovery  upon 
the  contract  under  a  quantum  meruit.  Zim- 
merman V  Zebendner  (1905)  164  Ind.  466,  73 
N.  B.  920;  Phillips  v.  Jones  (1907)  89  Ind. 
App.  626,  80  N.  E.  555;  Beahler  r.  Clark 
a003)  32  Ind.  App.  222,  68  N.  B.  618. 

[2]  Neither  can  the  complaint  be  support- 
ed upon  tbe  theory  of  its  being  In  part  a 
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contract  for  the  sale  of  personal  property. 
The  contract  Is  entire,  and  cannot  be  sepa- 
rated or  apportioned.  Beside,  to  uphold  It 
would  be  to  let  In  oral  proof  to  establish  a 
contract  as  separate,  and  would  not  only  be 
to  make  a  contract  which  the  pleadings 
show  the  parties  did  not  make  on  the  one 
hand,  and,  on  the  other,  to  uphold  a  con- 
tract as  an  entirety,  which  the  law  forbids. 
Being  Toid  as  to  the  real  estate.  It  Is  void 
as  to  personal  property.  Pond  T.  Shecan,  132 
111.  312,  323,  23  N.  B.  1018,  8  L.  Ri  A.  414; 
Meyra  v.  Schemp,  67  1XL  469. 

[3]  Appellant  disclaims  any  right  of  re- 
covery upon  contract,  and  seeks  to  ground 
his  action  as  for  fraud  and  deceit,  by  vli-tue 
of  which  he  waa  Indued  to  expend  money 
and  devote  time  to  an  attempt  to  procure  a 
purchaser,  in  which  he  was  successful.  In 
so  far  as  be  alleges  the  exp«iditure  of  money 
and  time  In  and  about  the  procurement  of 
a  purchaser,  he  tnust  fall.  '  Re  was  bound 
to  know  as  a  matter  of  law  that  without  a 
written  contract  agreeing  to  pay  lilm  a  com- 
mission he  could  not  recover  a  commission, 
or  for  any  time  or  money  expended  in  the 
attempt  It  must  be  assumed  that  he  would 
have  spent  time  and  money  if  he  had  had 
a  written  contract.  That  would  have  been 
a  part  of  the  consideration  for  the  contract, 
yet  in  that  event  he  would  have  been  rele- 
gated to  his  contract,  and  could  not  have  re- 
covered for  time  and  money  spent. 

As  appellant's  theory  of  his  complaint  la 
that  It  sounds  wholly  in  tort,  the  Jndgmoit 
must  be  affirmed.  We  express  no  opinion  as 
to  the  allegations  of  the  complaint  as  to  his 
having  been  employed  by  appellee  under  an 
agreement  to  pay  him  to  procure  a  loan  for 
him,  or  as  to  the  agreement  to  pay  him  for 
procuring  the  purchaser  of  the  property  to 
execute  certain  notes  and  mortgages  as  his 
action  Is  not  based  on  that  agreonent. 

The  Judgment  is  afilrmed. 


a7«  iDd.  28t) 

INDIANA  UNION  TRACTION  CO.  t. 

MAKER.     (No.  21,888.) 

(Supreme   Court   of   Indiana.     Oct   4,   1911.) 

1.  Infants    (§    93*)— Contbaotb— Avoidancos 
—Pleading. 

A  reply  to  an  answer  of  settlement  of  a 
claim  and  payment  by  check,  which  alleges  the 
minority  of  plaintifT,  nonpreaentment  and  ten- 
der of  the  check  received,  coupled  with  the 
bringing  of  an  action  on  the  original  cause  of 
action,  constituted  disaffirmance  of  the  settle- 
ment. 

[Ed.    Note.— For    other    cases,    see    Infants, 
Cent  Dig.  H  282-287 ;  Dec  Dig.  4  93.*] 

2.  Cabbibbs  (S  821*)— Injdbt  to  Pa88EN0K&— 

MlSLEAOINQ    INSTBUCTIONS. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger  in  a  collision,  the  complaint  al- 
leged negligent  overcrowding  of  the  car  and  the 
negligent  running  of  cars  in  dangerous  proxim- 
ity to  each  other,  without  any  proTision  for  sig- 
nals, and  the  evidence  showed  that  the  failure 


to  provide  signals  was  the  proximate  eanse  of 
the  accident,  and  that  the  overcrowding  merely 
increased  the  severity  of  the  injury,  and  the 
court  charged  that  Qie  harden  of  overcoming 
the  presumption  of  ne^gence  arising  from  the 
collision  and  the  injury  was  on  defendant,  and 
tliat  plaintiff  must  prove  the  material  allega- 
tions of  the  complaint,  a  charge  that,  if  the  evi- 
dence established  a  liability  as  to  either  charge 
of  negligence,  a  recovery  could  be  had  on  the 
charge  supported  by  the  evidence  was  not  mis- 
leading, as  leading  the  jury  to  understand  that 
the  overcrowding  of  the  car  was  actionable  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S}  132&-1837 ;   Dec.  Dig.  f  321.*] 

3.  Cabbibbs   (i  316*)— IirjTjBm  to    Passeit- 

OEBB— PRESUUPTIONS. 

A  collision  between  street  cars,  cansing  in- 
jury to  a  passenger  on  one  of  them,  raises  a 
presumption  of  actionable  negligence. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  JS  1261,  1262,  1283-1294;  Dec. 
Dig.  i  816.*J 

4.  Appeal  and   Ebbob  ({  1064*)— Habmless 
Ebbob— Ebboneous  Inbtbuctionb. 

Wliere,  in  an  action  for  personal  injary, 
plaintiff  relied  on  infancy  to  avoid  a  settlement 
of  the  claim,  and  the  evidence  showed  that  the 
check  paid  for  the  settlement  waa  tendered 
back  before  the  commencement  at  the  action, 
and  that  nothing  had  been  received  on  account 
of  It  or  the  settlement,  and  tliat  the  check  vras 
brought  into  court  for  the  benefit  of  defendant 
the  error  in  a  charge  that  the  agreement  was 
void  bcause  of  infancy,  arising  from  the  failure 
to  refer  to  the  subject  of  cQsafflrmance,  was 
not  prejudidaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  iS  4219-4224;  Dec.  Dig.  i 
1064.*] 

5.  Cabbibbs  (f  321*)  —  Irjubies  to  pAsiraiN- 

QEBS— iNSTRUCnONB. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger  in  a  collision,  the  evidence  show- 
ed negligent  failure  to  provide  signals  to  pre- 
vent collisions  between  cars  mnning  in  close 
proximity  to  each  other,  a  charge  that  where 
<ar8  were  run  in  unusual  proximity  to  each 
other  and  a  danger  arose  therefrom,  it  waa  the 
carrier's  duty  to  warn  passengers  of  such  dan- 
ger, if  opportunity  existed  therefor,  properly 
submitted  to  the  jury  the  issue  whetner  the 
circumstances  required  warning,  and  an  oppor- 
tunity to  give  it. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  iS  1326-1337 ;   Dec  Dig.  i  321.*] 

6.  Oabbikrs    (!    821*)— Pasbbnq«b8— AcMowa 
TOB  Injuries— iNSTBXTcnoNB. 

Where,  in  an  action  for  injuries  to  a  street 
car  passenger  in  a  collision,  the  defense  was 
that  the  injuries  complained  of  were  caused 
from  attending  parties  and  dances,  a  charge 
that  if  the  passenger  was  injured  without  her 
fault  by  a  collision^  the  presumption  was  that 
the  collision  and  injury  resulted  from  negli- 
gence of  the  carrier,  and  it  must  prove,  to  avoid 
liability,  tltat  it  exercised  the  highest  practical 
care,  was  not  objectionable,  but  properly  cou- 
pled together  the  occurrence  of  the  collision  and 
consequent  injury  to  raise  the  presumption  of 
negligence. 

[ISd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1326-1837;   Dec  Dig.  {  321.*] 

Appeal  from  Circuit  Court,  Howard  Oona> 
ty;  James  F.  Elliott.  Judge. 

Action  by  Alice  Maher,  by  her  next  friend, 
against  the  Indiana   TJnlon  Traction  Com- 
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pany.    From  a  judgment  for  plaintiff,  dA- 
tatdant  appeals.    Affirmed. 

James  A.  Van  Osdol,  Kittinger  &  DIven, 
and  Blacklldge,  Wolf  &  Barnes,  for  appel- 
lant OTerson  &  Manning  and  Kirkpatrlck 
ft  Morrison,  for  appellee. 

MTERS,  J.  This  cause  was  transferred 
from  the  Appellate  Court,  undw  section  1405, 
Bnms  1906,  and  Is  an  action  by  appellee 
for  personal  Injuries.  The  alleged  errors 
presented  are  in  OTermllng  appellant's  de- 
murrer to  the  second  paragraph  of  reply, 
and  in  overruling  the  motion  for  a  new  triaL 

The  complaint  charges  negligence  of  ap- 
pellant, on  September  3,  1906,  In  permitting 
a  car  to  collide  from  the  rear  with  a  car 
upon  which  appellee  was  a  passenger,  alleg- 
ing that  she  was  at  the  time  17  years  of  age. 
There  was  an  answer  in  general  denial,  and 
a  special  paragraph,  alleging  settlement  by 
written  agreement,  and  payment  by  check 
for  $16,  on  September  11,  190S,  the  agree- 
ment being  signed  by  appellee,  and  her  fa- 
ther and  mother,  to  which  she  replied  by 
general  denial;  and  by  a  second  paragraph, 
that  appellee  was,  on  September  11,  1906, 
and  was  at  the  time  of  filing  her  complaint, 
and  is  now,  a  minor,  and  under  the  age  of 
21  years;  that  on  the  day  of  Jan- 
nary,  1007,  she  tendered  appellant  said  check 
and  order  enumerated  In  defendant's  second 
paragraph  of  answer;  that  she  did  not  re- 
ceive any  money  or  thing  of  value  by  rea- 
son of  the  execution  of  the  said  check  and 
order,  and  did  not  indorse  the  said  check  or 
order,  and  that  the  said  tender  was  made 
prior  to  the  filing  of  her  complaint,  and  that 
plaintiff  has  ever  since  held  the  said  check 
and  order  for  the  said  defendant,  and  sub- 
ject to  the  control  of  the  defendant,  and 
hereby  tenders  and  brings  the  said  check 
and  order  into  cotirt  for  the  defendant  The 
question  is  that  of  disaffirmance  by  a  minor. 

[1]  The  case  nearest  in  point  is  St  Lonis, 
etc.,  Go.  T.  Higgins,  44  Ark.  298,  where  it 
was  held  that  a  reply  of  minority,  to  avoid 
an  answer  of  settlement  and  payment  for 
personal  injuries,  where  the  money  had  been 
retained,  was  Bufflcient  and  that  the  bring- 
ing of  the  suit  was  an  oneqnivocal  disaf- 
firmance, and  this  wUl  be  fonnd  to  have 
been  held  In  a  number  of  eases  cited  in  the 
note  to  Craig  v.  Van  Bebber  (100  Mo.  584,  13 
S.  W.  906)  IS  Am.  St  Rep.  560,  note  at  page 
667,  to  which  wo  add  Englebert  v.  Troxell, 
40  Neb.  195,  58  N.  W.  862,  26  L.  R.  A  177, 
42  Am.  St  Rep.  665,  and  oases  cited.  In 
ClawsoB  T.  Doe,  6  Blackf.  300,  Doe  v.  Aber- 
nathy,  7  BUckf.  442,  and  liaw  v.  Long,  41 
Ind.  686,  it  was  held  that  at  common  law 
the  commencement  of  an  action  was  not  a 
disaffirmance,  referring  to  executed  con- 
tracts, and  that  there  must  be  notice,  or 
some  afflrmaUvt  act  evincing  an  intention  to 
disaffirm.  These  cases  grew  out  of  actions 
In  respect  to  real  estate,  or  some  interest 
therein,  when  the  law  was  that  one  out  of 


possession  could  not  convey,  and  the  eases 
cited  in  the  note  above  referred  to  support 
the  doctrine  that  the  t^ider  in  this  case, 
coupled  with  the  snlt  is  a  sufficient  disaffirm- 
ance. Page  on  Oontracts,  i  886,  states  the 
modem  rule  to  be  "that  no  set  form  of 
disaffirmance  is  necessary,  but  that  the  in- 
fant's Intention  to  disaffirm,  together  with 
any  conduct  on  his  part  which  makes  this 
intention  clear,  constitutes  a  sufficient  disaf- 
firmance." So,  to  an  answer  of  settlement  and 
"payment  by  check,"  it  is  sufficient  to  reply 
minority,  and  the  nonpresentment  and  non- 
payment and  tender  of  the  check,  coupled 
with  a  suit  brought,  to  constitute  a  disaf- 
firmance. 

[2]  By  the  third  instruction,  the  Jury  were 
informed  that,  "Where  there  is  more  than 
one  charge  of  negligence  in  a  complaint  ei- 
ther of  which  is  sufficloit  to  base  a  re- 
covery upon,  it  is  not  necessary,  in  order  for 
the  plaintiff  to  recover,  to  prove  all  of  the 
several  charges  of  negligence,  but  a  recovery 
may  be  had  upon  either  charge,  which  is 
snfficiently  supported  by  the  evidence.  So 
if  the  evidence  in  this  case  should  establish 
a  liability  npon  the  part  of  the  defendant  as 
to  either  of  tlie  particular  charges  of  negli- 
gence, a  recovery  may  be  had  upon  the 
charge  which  is  supported  by  the  evidence." 
The  objection  rageA  to  this  instruction  is 
that  by  the  use  of  the  words  "either  of 
which  is  sufficient  to  base  a  recovery  v^Mn,** 
the  court  Invaded  the  province  of  the  Jury, 
and  instructed  them  that  the  charges  made 
against  appellant  constituted  negligence,  when 
the  question  of  what  constituted  negligence 
is  for  the  Jury.  Also  that  the  words  "which 
is  efficiently  supported  by  the  evidence"  in- 
formed the  jury  that  if  the  facts  are  as  re- 
cited in  the  complaint  negligence  is  proven, 
and  that  the  remainder  of  the  instruction  in- 
vaded the  province  of  the  jury,  in  telling 
them  that  the  facts  recited  in  the  complaint 
constituted  negligence,  and  relieved  them 
from  determining  that  question. 

The  negligence  charged  in  the  complaint  ia 
that  defendant  wholly  failed  and  neglected 
to  provide  sufficient  car  service  for  the  safe 
and  comfortable  transportation  of  its  traffic 
and  passengers,  and  carelessly  and  negli- 
gently ran  its  overcrowded  cars  in  such 
proximity  to  each  other  as  to  be  dangerous 
to  its  passengers.  That  by  reason  of  the 
mechanism  becoming  out  of  order  on  the 
car  upon  which  appellee  was  a  passenger, 
the  car  was  stopped  near  the  north  end  of  a 
sharp  curve,  which  was  cut  through  an  em- 
bankment 30  feet  deep,  and  on  a  downgrade 
to  the  north.  The  plaintiff  and  the  passen- 
gers upon  the  car  were  not  Informed  of  the 
nature,  or  extent  of  the  injury  to  tlie  car,  or 
the  reason  of  its  becoming  stationary.  That 
plaintifT  and  the  passengers  were  not  r»- 
quested  by  the  agents  and  employes  of  de- 
fendant then  In  charge  of  the  car  to  leave 
the  same,  and  that  plaintiff  and  the  other 
passengers  in  tlie  car  remained  seated  there- 
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In  daring  the  time  when  the  car  remained 
stationary,  until  the  collision  occurred.  That 
the  car  wbUe  bo  stopped  was  being  followed 
by  a  heavy,  rapidly  moving  car,  and  that 
defendant  and  its  agents  carelessly  and  neg- 
ligently failed,  negleoted,  and  refused  to  give 
proper  warning,  or  set  any  signal,  in  order 
that  a  car  approaching  from  the  southward 
might  be  apprised  of  the  presence  upon  de- 
fendant's track  of  said  stationary  car, 
and  left  the  car  wholly  unguarded  from 
collision  by  approaching  cars,  whereby,  with- 
out warning  to  the  plaintiff  or  the  pas- 
sengers on  the  stationary  car,  and  without 
slackening  or  checking  speed,  the  following 
car,  running  at  a  high  and  dangerous  rate 
of  speed,  collided  with  the  car  upon  which 
appellee  was  carried,  by  reason  of  which  she 
was  thrown  to  the  floor  and  injured.  That 
the  injuries  were  caused  by  the  carelessness, 
recklessness,  and  negligence  of  defendant  in 
running  its  said  cars  In  close  and  dangerous 
proximity  to  each  other,  in  heavily  over- 
crowding the  same,  and  in  the  failure  to 
place  any  warning  or  signal  at  a  proper  dis- 
tance from  the  disabled  stationary  car,  In 
order  to  give  warning  of  its  presence.  '  In 
one  part  oT  the  complaint,  it  is  alleged  that 
appellee  was  standing,  and  in  another  that 
she  was  seated,  when  the  collision  occurred, 
but  the  evidence  shows  her  to  have  been 
standing,  and  to  have  been  thrown  to  the 
floor  of  the  car.  The  alleged  overcrowded 
condition  of  the  car  Is  not  pleaded  as  a 
proximate  cause  of  the  injury,  and  to  char- 
acterize the  overcrowded  condition  of  the 
car  as  negligence  was  of  no  force,  except 
that  being  upon  her  feet,  for  want  of  a 
place  to  be  seated,  was  an  Incident  possibly 
Increasing  the  injury.  It  was  not  an  alle- 
gation of  Independent  negligence,  but  of 
d^endent  and  concurring  negligence,  and 
while  the  instruction  is  possibly  subject  to 
criticism,  owing  to  its  failure  to  point  out 
the  specific  actionable  negligence  charged, 
yet  we  do  not  think  the  Jury  could  have 
been  misled  by  It,  under  the  facts  in  this 
case,  where  the  collision  is  unquestioned, 
and  the  proximate  cause  of  the  Injury  clear- 
ly the  failure  to  provide  warning  or  signals, 
and  the  overcrowded  condition  of  the  car 
could  be  of  no  consequence,  except  as  in- 
creasing the  severity  of  the  injury,  for  no 
injury  arose  from  the  condition,  as  a  proxi- 
mate cause.  The  collision  was  suflSdent  to 
raise  a  presumption  of  negligence.  C,  0.,  C. 
&  St.  Ia  Co.  v.  Hadley,  170  Ind.  204,  82  N. 
El  1025,  84  N.  E.  13,  16  L.  R.  A.  (N  S.)  627; 
Pittsburgh,  etc.,  Co.  v.  Higgs,  165  Ind.  694, 
76  N.  E.  299,  4  L.  B.  A.  (N.  S.)  1081;  In- 
dianapolis, etc.,  Co.  V.  Schmidt,  163  Ind. 
360,  71  N.  E.  201;  Louisville,  etc.,  Co.  v. 
Miller,  141  Ind.  533,  37  N.  B.  343;  Louis- 
ville, etc.,  Co.  V.  Hendricks,  128  Ind.  462, 
28  N.  E.  58;  Louisville,  etc.,  Co.  v.  Faylor, 
126  Ind.  126,  25  N.  E.  869;  Louisville,  etc., 
Co.  V.  Thompson,  107  Ind.  442,  8  N.  E.  18, 
0  N.  R  357,  67  Am.  Rep.   120.     So  that. 


whilst  negligence,  among  other  things.  Is  al- 
leged in  overcrowding  the  cars,  so  that  ap- 
pellee had  to  stand,  there  is  no  evidence  that 
the  overcrowded  condition  of  the  car  caused 
the  collision  or  Injury. 

[3]  In  another  instruction,  the  Jury  were 
Informed  that,  if  they  found  that  appellee 
was  injured  "by  an  accident  arising  from  a 
collision  of  the  car  upon  which  she  was  be- 
ing carried  with  another  car  on  its  railroad, 
without  fault  on  her  part,  as  charged  in 
the  complaint,  then  the  legal  presumption  is 
that  the  collision  occurred,  and  Injuries  of 
the  plaintiff.  If  any,  were  sustained  as  the 
result  of  some  negligent  act  or  omission  of 
the  defendant,  and  the  burden  of  overeomingr 
this  presumption  of  negligence  arising  from 
the  evidence  of  the  occurrence  of  such  colli- 
sion and  injury,  if  any.  Is  upon  the  defend- 
ant" Another  instruction  covered  the  re- 
quirement that  the  material  allegations  of 
the  complaint  must  be  proven  by  appellee  by 
a  fair  preponderance  of  the  evidence.  Tak- 
ing the  Instructions  together,  the  Jury  could 
not  have  been  misled,  or  understood  that  the 
mere  fact  of  the  car  being  overcrowded  cre- 
ated actionable  negligraice,  or  that  the  neg- 
ligence relied  on  need  not  be  proven. 

[4]  Instruction  No.  4,  after  setting  oat  the 
substance  of  the  answer  and  reply.  Informs 
the  jury  that  If  appellee  was  a  minor,  she 
was  not  bound  by  the  agreement  The  Jury 
are  in  effect  told  that  the  agreement  is  void, 
without  any  qualifications  or  reference  to 
the  subject  of  disaffirmance,  while  the  law 
clearly  is  that  it  was  avoidable.  The  evi- 
dence was  that  the  check  had  been  tendered 
back  before  the  suit  was  brought  and  that 
nothing  had  been  received  on  account  of  it 
or  the  agreement,  and  it  was  brought  into 
court,  with  the  filing  of  the  reply,  for  the 
benefit  of  appellant  The  instruction  under 
the  evidence  could  not  harm  appellant  be- 
cause it  could  mean  no  more  than  that  the 
agreement  under  the  facts  shown  was  not 
binding  upon  appellee,  and  might  be  repudi- 
ated, and,  as  we  have  held  as  to  the  reply, 
that  the  tender  of  the  che<^  and  bringing 
suit  was  a  sufllclent  disaffirmance.  Appel- 
lant was  not  harmed  by  the  instruction. 

[5]  The  sixth  instruction  was  as  follows: 
"A  corporation  operating  a  line  of  Intemrban 
electric  railroad,  and  carrying  passengers  for 
hire,  extends  to  every  person  paying  the 
stipulated  fare  an  invitation  to  go  upon  its 
cars  and  be  carried,  and  snch  company  un- 
dertakes that  its  track,  cars,  and  appurte- 
nances are  reasonably  safe  for  the  purpose 
of  carrying  passengers.  If  the  car  is  run 
in  an  unusual  manner,  or  cars  are  run  in  un- 
usual proximity  to  each  other,  and  a  danger 
arises  therefrom  which  does  not  ordinarily 
exist,  it  is  the  company's  duty  to  warn  pas- 
sengers of  such  danger,  in  case  time  and  op- 
portunity exist  'to  give  such  warning  before 
an  Injury  occurs.  A  passenger  has  the  right 
to  presume,  in  the  absence  of  knowledge  or 
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warnJnir  to  tbe  contraTjr,  tbat  all  necessary 
precautions  have  teen  and  will  be  taken  for 
hla  safe  transirartatlon.  If  a  danger  arises 
ot  -wlilcti  the  passengers  are  ignorant,  they 
sbonld  be  notified,  so  they  may  take  steps 
to  avoid  it,  in  case  time  and  opportunity  ex- 
ist before  ttie  accident  occurs."  The  objec- 
tion urged  to  tills  Instruction  is  that  it  in- 
forms the  jury  that,  If  cars  are  run  in  un- 
usual proximity,  and  a  danger  arises  there- 
from, it  is  the  duty  of  the  railroad  to  warn 
passengers  of  the  danger  before  an  Injury 
occurs;  but  this  statement  is  qualified  by 
the  language  used,  that  if  danger  arises  from 
thus  running  the  cars,  and  by  the  phrase, 
"in  case  time  and  opportunity  exist  to  do 
■o."  This  instruction  fairly  leaves  it  to  the 
Jury  to  determine  whether  the  circumstances 
are  such  as  to  require  warning,  and  an  op- 
portunity to  give  it;  it  involves  the  question 
whether  ,dangefr  was  reasonably  to  be  appre- 
hended in  running  cars  in  unusual  proximi- 
ty, and  whether  they  were  so  run,  and  If 
there  was  such  danger,  and  cpptilee  was  ig- 
norant of  it,  there  was  a  legal  duty  to  give 
warning,  if  there  was  an  opportunity  to  do 
ao.  Cltlsens'  Co.  v.  HofTbaiier,  28  Ind.  App. 
614,  66  N.  B.  64.  In  Indianapolis  Co.  v. 
Horst,  S8  TT.  S.  291,  28  L.  Ed.  688,  it  Is 
■aid:  "The  highest  degree  of  carefulness 
and  diligence  Is  expressly  exacted.  •  •  • 
The  standard  of  duty  should  be  according  to 
the  consequences  that  may  ensue  from  care- 
lessness." The  question  whether  it  was  neg- 
ligence, under  the  drcumstances  shown,  to 
fail  to  give  warning  was  fairly  left  to  the 
Jury. 

[8]  Objection  is  made  to  the  seventh  in- 
struction, which  charges,  in  effect,  that,  if 
appellee,  without  fault  on  her  part,  was  In- 
jurM  by  a  collision,  the  presumption  Is 
that  the  collision  and  injury  resulted  from 
some  negligent  act  or  omission  of  appellant, 
and  in  ordor  to  overcome  that  presumption 
It  would  be  necessary  for  iC  to  prove  that 
the  collision  could  not  have  been  avoided  by 
the  exercise  of  the  highest  practical  care 
and  diligence  on  Its  part  The  specific  objec- 
tions are  that  the  jury  are  instructed  that 
if  appellee  was  injured  the  injuries  were  the 
result  of  appellant's  negligence,  and  that  the 
burden  of  proof  was  upon  appellant  to  over- 
come the  presumption  both  of  negligence  and 
Injury;  the  claim  being  made  that  appellee's 
Injuries  were  caused  from  attoidlng  parties 
and  dandng.  The  instruction  Is  not  fairly 
open  to  these  objections.  The  occurrence  of 
the  collision,  and  the  consequott  injuries 
to  appellee  Uierefrom,  are  coupled  together, 
which  necessarily  must  concur,  in  order  that 
the  negligent  act  shall  give  rise  to  a  cause 
of  action.  The  evidence  was  fully  heard 
upon  the  question  as  to  whether  the  claims 
(or  damages  arose  from  the  accident,  or 
from  atta:dlng  parties  and  dancing,  and  the 
•mount  of  the  Judgment  indicates  that  the 


jury  were  somewhat  careful  in  restricting 
the  recovery  to  the  injuries  arising  dli-ect- 
ly  from  the  accident. 

We  find  no  error  in  the  record,  and  the 
judgment  is  affirmed. 


W  Ind.  App.  tSS) 
DUNN  V.  MEANS.    CNo.  7,308.) 
(Appellate   Court   of   Indiana.     Oct   8,   19U.) 

Adoption  ({  23*>— Irhkbitanck  raoM  Adopt- 
ed Child — Riobts  of  Adoptive  Fathkb. 
Barna'  Ann.  St  1906,  {  3027,  provides 
that  when  a  wife  dies  intestate,  leaving  no 
child,  bat  a  widower  and  a  father,  surviviDf 
her,  then  her  property,  real  or  personal,  ahaO 
descend  tbiee-fourtba  to  the  widower  and  one- 
fourth  to  the  fattier.  Section  870  declares  that 
after  adoption  of  a  child  It  shall  be  entitled 
to  and  receivs  all  the  rights  in  the  estate  of 
the  adopting  father  or  mother,  provided  that, 
should  the  child  die  intestate,  wlthont  leaving 
wife  or  husband,  issue  or  tneir  desceadants, 
(urviving  him  or  her,  seised  of  any  property 
which  may  have  come  to  such  child  by  ^ft, 
devise,  or  descent  from  such  adopting  father 
or  mother,  such  property,  on  Its  def  A,  shall 
descend  to  the  helts  of  the  adopting  father 
or  mother.  Section  871  provides  that  after 
the  adoption  of  such  child  the  adopting  father 
or  mother  shall  occupy  the  same  position  to- 
wards the  child  that  he  or  she  would  If  the 
natural  father  or  mother.  EM  that  where 
an  adopted  child  Inherited  property  from  her 
adoptive  mother,  and  died  without  issue,  leav- 
ing a  husband,  her  natural  father  and  mother, 
and  her  adoptive  father  her  surviving,  the 
adoptive,  and  not  the  natnial,  fatlwr  was  en- 
titled to  one-fourth  of  the  property  so  left 
under  section  8027,  though  at  the  time  of  the 
intestate's  death  it  was  not  impressed  with  any 
ancestral  qnality;  it  having  been  pQTcbased, 
however,  with  the  proceeds  of  Uie  iniieritanee 
from  her  adoptive  mother. 

[E!d.  Note.— See  other  cases,  see  Adoption, 
Cent  Dig.  {  42;    Dec.  Dig.  |  23.*] 

Appeal  from  Circuit  Court  Johnson  Coun- 
ty; James  E.  McCuUough,  Special  Judge 

Action  by  Jobn  G,  Dunn  against  Ora  W. 
Means.  Judgment  for  defendant,  and  plain- 
tiff  appeals.    Reversed,  with  directions. 

Wm.  Feathemgill,  for  appellant  MlUer 
te  Bamett,  for  appellee. 

ADAMS  J.  This  action  was  brought  by 
the  appellant  against  the  appellee  for  the 
partition  of  a  certain  lot  in  the  dty  of 
Franklin,  and  for  the  appointment  of  a  com- 
missioner to  sell  the  same  and  distribute  the 
proceeds,  one-fourth  to  the  appellant  and 
three-fourths  to  the  appellee. 

The  question  presented  by  this  appeal  aris- 
es upon  an  exception  to  the  conclusions  of 
law,  stated  by  the  court  upon  the  special 
finding  of  facts.  The  tacts,  as  disclosed  by 
the  finding,  are  briefly:  That  on  the  30th 
day  of  September,  1886,  John  O.  Dunn,  the 
appellant  and  his  wife,  ESizabeth  F.  Dunn, 
on  their  joint  petition  to  the  Johnson  cir- 
cuit court  and  by  the  order  and  judgment  of 
said  court  adopted  a  minor  child,  Lily  B. 
Uttell,  as  their  own  diild,  who  thereupon 
foolc  the  name  of  Lily  B.  Dunn;  that  at  the 
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time  of  Btdd  adoption  tbe  natural  parents  of 
,  said  child  were  George  M.  LitteU  and  Mary 
J.  Standlford ;  that  Eli^beth  F.  Dunn,  prior 
to  her  marriage  with  appellant,  had  received 
into  her  keeping  said  child,  a  few  days  after 
her  birth,  and  continued  to  keep  her  until 
the  time  of  ber  marriage  with  appellant, 
which  occurred  when  said  child  was  about 
nine  years  of  age;  that  soon  after  the  mar- 
riage of  appellant  and  said  liJlizabeth  said 
child  was  adopted  as  the  child  of  John  C. 
and  Elizabeth  F.  Dunn;  that  she  remained 
a  member  of  the  family  of  said  Dunn  until 
the  9th  day  of  May,  1900.  when  she  Inter- 
married with  one  Ora  W.  Means,  the  appel- 
lee ;  that  said  Lily  B.  Dunn  had  no  property 
al  the  time  of  her  adoption,  and  never  re- 
ceived any  property  from  her  natural  par- 
ents; that  on  July  24,  1901,  Elizabeth  F. 
Dunn  died  Intestate,  at  Johnson  county,  the 
owner  of  certain  real  estate  and  personal 
property  In  said  county;  that  she  left  sur- 
ylTlng  her,  as  her  only  heirs  at  law,  the  ap- 
pellant &nd  said  adopted  daughter,  Uly  B. 
Means ;  that  Lily  B.  Means  Inherited  fk'om 
her  adoptive  mother  the  undivided  two-thirds 
of  25  acres  of  land,  and  received  from  the 
tbe  administrator  of  the  estate  of  Elizabeth 
P.  Dunn  United  States  bonds  of  the  value 
of  $5,600,  a  check  for  $1,437.78,  also  a  check 
for  $84.28,  the  amount  of  debts  of  tbe  de- 
cedent paid  by  her;  that  the  bonds  were 
sold,  the  checks  were  cashed,  and  the  whole 
amount,  aggregating  $7,122.06,  deposited  in 
the  CltizenB'  National  Bank  of  Franklin  to 
the  credit  of  Uly  B.  Means,  and  so  remained 
until  checked  out  by  her ;  that  subsequently 
lilly  B.  Means  pnrcbased  of  appellant  his 
Interest  In  tbe  25  acres  inherited  by  him  from 
his  wife;  that  said  Lily  sold  said  25  acres  for 
$6,000,  which  was  also  placed  to  ber  credit 
In  tbe  Citizens'  National  Bank  of  Franklin; 
that  in  December,  1901,  said  Lily  B.  Means 
purchased  the  lot  in  tbe  city  of  Franklin, 
which  Is  the  subject  of  this  action,  paying 
therefor  the  sum  of  $5,000,  payment  being 
made  in  part  by  a  check  received  for  the 
sale  of  tbe  real  estate,  and  by  her  own  per- 
sonal check,  drawn  against  her  account  in 
tbe  Glttzens'  National  Bank ;  that  said  Lily 
B.  Means  had  no  other  property  at  the  time 
of  the  purchase  of  said  lot,  except  that  here- 
in noted;  that  on  April  14,  1907,  she  died 
intestate,  and  left  surviving  her  no  child  or 
children,  or  the  descendants  of  any  child  or 
children,  but  left  her  bnsband  (the  appellee), 
ber  adopted  father  (the  appellant),  her  natu- 
ral father,  George  M.  LIttell,  and  her  natu- 
ral mother,  Mary  J.  Standlford;  that  at  tbe 
time  of  the  death  of  Lily  B.  Means  she  was 
the  owner  In  fee  simple  and  In  possession  of 
said  lot  in  the  city  of  Franklin,  and  that 
said  property  was  not  susceptible  of  division, 
without  injury  to  the  owner  thereof;  that 
on  October  14,  1907,  George  M.  LIttell,  his 
wife  Joining  therein,  and  Mary  J.  Standl- 
ford, executed  quitclaim  deeds  to  the  appel- 


lee, rtieaslng  to  talm  wbatever  Interest  they 
had  in  said  lot. 

Upon  the  facts  found,  the  court  stated  as 
conclusions  of  law  that  the  appellant  bad  no 
Interest  In  the  real  estate  of  which  Lily 
Means  died  the  owner,  was  not  entitled  to 
partition  thereof,  and  that  the  appellee  was 
entitled  to  have  his  title  quieted.  The  appel- 
lant having  excepted  to  the  conclnsionB  of 
law,  and  assigned  said  conclusions  as  error, 
the  question  presented  for  determination  is, 
whether  or  not  the  adoptive  father  inherited 
the  undivided  one-fourth  of  said  real  estate 
from  Lily  B.  Means,  or  whether  said  midl- 
Tided  one-fourth  was  Inherited  by  her  nat< 
ural  father  and  mother,  and  passed  to  ap- 
pellee by  quitclaim  deed? 

Section  3027,  Burns  1906,  as  applied  to  tbe 
facts  before  us,  provides  that  when  a  wife 
dies  intestate,  leaving  no  child,  but  leaving 
a  widower  and  a  father  surviving  {ler,  then 
her  property,  real  and  personal,  shall  de- 
scend three-fourths  to  the  vridower  and  one- 
fourth  to  the  father.  Section  870,  Bums 
1908,  provides  that  after  the  adoption  of  a 
child  "it  shall  take  the  name  In  which  it  is 
adopted,  and  be  entitled  to  and  receive  all 
the  rights  and  interest  In  the  estate  of  sncta 
adopting  father  or  mother,  by  descent  or  oth- 
erwise, that  such  child  would  if  the  natural 
heir  of  such  adopting  father  or  mother:  Pro- 
vided, however,  that  should  such  adopted 
child  die  intestate,  without  leaving  wife  or 
husband,  issue  or  their  descendants,  surviv- 
ing him  or  her,  seized  of  any  real  estate,  or 
owning  any  personal  property  which  may 
have  come  to  such  child  by  gift,  devise  or 
descent  from  such  adopting  father  or  mother, 
such  property  so  coming  to  such  adopted 
child  shall,  on  Its  death,  descend  to  tbe  heirs 
of  said  adopting  father  or  mother,  the  same 
as  If  said  child  had  never  been  adopted." 
Section  871,  Bums  1908,  provides  that,  "after 
the  adoption  of  such  child,  such  adopting 
father  or  mother  shall  occupy  the  same  po- 
sition towards  such  q^nd  iiiat  be  or  she 
would  If  the  natural  father  or  mother,  and 
be  liable  for  the  maintenance,  education  and 
every  other  way  responsible  as  a  natural 
father  or  mother." 

The  manifest  purpose  of  the  statutes  re- 
lating to  the  adoption  of  children  cannot  t>e 
construed  to  Impose  duties  and  obligations 
alone  upon  the  adopting  parents,  but  should 
be  held  to  establish  a  reciprocal  relation  be- 
tween adoptive  parent's  and  adopted  children. 
At  common  law,  the  adoption  of  children  by 
legal  process  was  unknown,  and  we  have 
borrowed  the  principle  of  'adoption,  incor^ 
porated  Into  our  statutes,  from  the  civil 
law,  which  made  an  adopted  child  tbe  child 
of  the  adopting  parent  for  all  legal  pur- 
poses; and  by  our  statutes  tbe  legal  statas 
of  an  adopted  child  is  fixed.  No  distinction 
la  made  between  tbe  rights  of  an  adopted 
child  In  the  estate  of  the  adopting  father  or 
mother  and  a  natural  child. 


Digitized  by 


Google 


IB&) 


DTTMN  T.  MXiLKS 


lOlT 


The  flndlngfl  !n  Out  case  at  bar  disclose 
that  the  deceased  wife  of  the  apiwllee,  and 
adopted  daughter  of  the  appellant,  Inherited 
from  her  adoptive  mother,  who  was  the  wife 
of  appellant,  real  estate  and  personal  proi>- 
erty  of  the  valae  of  more  than  $10,000,  all 
of  which  was  changed  from  the  form  In 
which  It  was  inherited  by  the  intestate  dur- 
ing her  lifetime,  but  with  the  money  realiz- 
ed from  the  property  inherited  the  Intestate 
purchased  the  real  estate  in  suit  This  prop- 
erty, at  the  time  of  the  intestate's  death, 
was  not  impressed  with  any  ancestral  quali- 
ty, although  all  the  property  possessed  by 
sncb  Intestate  at  the  time  of  the  purchase 
came  to  her  from  her  adoptlTe  mother. 

The  immediate  question  for  determination 
la.  Who  is  meant  by  the  father  and  mother, 
In  a  case  such  as  disclosed  by  the  facts  be- 
fore US?  It  has  been  h^d  by  tbia  court  that 
the  purpose  of  adoption  Is  to  fix  the  status 
of  an  adopted  child  as  nearly  as  possible 
that  of  a  natural  child,  and  to  give  it  the  po- 
sition in  the  family  and  all  the  rights  and 
prlTlIegea  of  a  child  of  both  the  husband  and 
wife.  The  name  of  the  child  is  changed ;  it's 
Identity  merged  Into  that  of  the  adopting 
parents;  and  It  becomes  their  child  in  all 
but  blood.  While  the  rule  Is  tliat  statutes  in 
derogation  of  the  common  law  will  be  strict- 
ly construed,  the  statutes  of  adoption  will 
not  be  strictly  construed  as  to  defeat  their 
purpose  Bray  v.  Miles,  28  Ind.  App.  432, 
436,  54  N.  E.  446,  55  N.  B.  510.  That  courts 
will  look  to  the  legislative  intention  In  the 
-interpretation  of  these  statutes  abundantly 
appears  by  the  decisions  of  the  Supreme 
Court.  In  Davis  v.  ICrug,  95  Ind.  1,  10,  it  is 
said:  "If  ^e  are  right  In  our  Interpreta- 
tion of  the  legislative  intention  in  the  enact- 
ment of  our  law  for  the  adoption  of  heirs, 
then  it  masf  be  that  the  adopting  father  or 
mother,  or  his  or  her  heirs,  will  Inherit  from 
the  adapted  child  all  such  property,  real  or 
personal,  as  came  to  such  child  by  gift,  de- 
vise, or  descent  from  the  adopting  parent  or 
parents,  whenever  he,  she  or  they  would  have 
Inherited  such  property.  If  the  adopted  child 
bad  been  the  natural  child  of  the  adopting 
father  or  mother.  In  such  case  and  as  to 
such  property,  we  are  of  opinion  that  the 
adopting  father  or  mother,  or  his  or  her 
heirs,  will  inherit  from  the  adopted  child  to 
the  entire  exclusion  of  the  natural  heirs  of 
Buch  child." 

That  the  equities  of  the  case  will  occupy 
a  large  place  in  construing  the  statutes  in 
question  is  fully  established  by  the  opinion 
of  Judge  Elliott,  In  the  case  of  Humphries  v. 
Davis,  100  Ind.  274,  60  Am.  Rep.  788,  In 
which  It  18  said:  "The  equity  of  the  case  is 
with  the  surviving  husband,  and  against  the 
natural  mother,  who  gave  up  her  child,  sun- 
dering all  maternal  ties,  and  suffering  a 
stranger  to  take  a  mother's  place.  The  hus- 
band, who  enabled  bis  wife  to  acquire  or  pre- 
serve her  property,  has  inflnlt'ely  stronger 
claims  than  the  natural  mother,  who  cast 


aside  her  child.  Bules  of  law  are  intended 
to  secure  justice,  and  Justice  requires  that 
the  husband,  who  has  maintained  the  wlfe^ 
should  be  preferred  to  the  mother  of  a  child, 
which  was  the  child  of  his  wife  only  by  adop* 
tion.  Equity  is  natural  Justice,  and  natural 
affection  and  natural  right  make  a  strong 
equity  in  the  husband's  favor."  Again,  at 
page  281  of  100  Ind.  (50  Am.  Bep.  788),  it  is 
said:  "As  the  status  of  the  surviving  hus- 
band and  adoptive  father  is  that  of  father, 
bis  interest  in  the  land  which  the  deceased 
child  held  in  virtue  of  the  rights  vested  in  it 
by  adoption  is  that  of  a  father,  since  It  is 
of  that  property,  as  the  subject,  that  the 
status  of  parent  and  child  la  predicated. 
This  is  a  Just,  as  well  as  a  logical,  result  It 
is  not  to  be  presumed  that  the  Iiegislature 
meant  to  violate  logical  rules  by  creating  the 
legal  relation  of  child,  without  the  corre- 
sponding one  of  parent,  nor  that  they  meant  to 
thrust  out  the  surviving  husband  and  father 
for  the  benefit  of  a  person  that  was  a  stranger 
to  the  ancestor,  who  was  the  source  of  title. 
•  •  •  To  produce  uniformity  and  hnruio* 
ny.  It  most  be  held,  as  we  now  bold,  that  the 
death  of  the  adoptive  child  casts  the  Inher- 
itance which  came  to  bim  through  the  Joint 
adoption  back  to  the  adoptive  father,  and  not 
upon  the  natural  mother,  who  was  an  utter 
stranger  to  the  person  from  whom  the  title 
flowed." 

In  Paul  v^  Davis,  100  Ind.  422.  423.  the 
court  said:  "The  adoptive  child  does  be- 
come the  stlrps  or  stock  of  Inheritance ;  but 
to  whom  does  it  sustain  this  relation  as  to 
the  property  acquired  by  inheritance  from 
the  adoptive  parents?  Doubtless  this  rela- 
t3on  exists  between  such  a  child  and  Its 
children:  they  are  of  the  original  stock  of 
descent,  for  they  bear  the  relation  of  grand- 
children to  the  adoptive  parents.  The  legal 
relation  does  not  end  with  the  death  of  the 
adoptive  child,  and  so  the  line  of  descent 
goes  back.  In  default  of  wife  or  children,  to 
the  Boorce  from  which  the  property  came. 
This  is  strictly  equitable  and  in  harmony 
with  principle.  The  natural  mother  is  not 
of  the  stock  from  which  the  property  came 
to  the  child,  which  was  given  in  adoption  to 
others,  and  between  her  and  that  stock  there 
is  a  gap  which  Is  not  bridged  by  any  statute 
or  by  any  principle  of  Justice.  It  is  strictly 
consistent  with  Justice,  with  principle,  and' 
with  our  statutory  scheme  of  descents  to  pre- 
fer the  adoptive  father  to  the  natural  moth- 
er, in  cases  where  the  adoptive  father  was  of 
the  original  stock  of  inheritance.  The  natu- 
ral mother  Is  as  to  that  stock  an  utter  stran- 
ger, and,  as  to  property  descending  from  that 
stock,  has  suffered  another  to  fully  occupy 
the  status  of  parent,  with  all  of  its  legal  in- 
cidents. Where  the  adoptive  child  dies  un- 
der circumstances  such  as  would,  in  a  sim- 
ilar case,  cast  the  Inheritance  upon  the  fa- 
ther of  a  natural  child,  the  adoptive  father  in- 
herits  tb«  property  which  the  adoptive  child 
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acquired  by  ylrtne  of  tbe  status  fixed  by  ttae 
act  of  adoption." 

While  these  cases  are  predicated  upon  a 
state  of  facts  different  from  the  facts  at  bar, 
the  principle  declared,  that  the  adoptive 
father  inherits  the  property  of  ttae  adoptive 
child  acquired  by  virtue  of  the  statns  fixed 
by  the  act  of  adoption,  la  general,  and,  we 
think.  Includes  the  case  made  out  by  this 
appeal. 

In  support  of  the  Judgment  below,  counsel 
for  appellee  cite  the  case  of  Roundtree,  Ad- 
ministrator, V.  Pnrsell,  11  Ind.  App.  622,  39 
N.  E.  747,  a  case  which  we  think  was  properly 
decided,  and  which  was  followed  In  the  later 
case  of  Gray  v.  Swerer,  94  X.  E.  725;  but  both 
cases  call  for  a  construction  of  the  clauses  of 
section  2994,  Bums  1908.  These  cases  hold 
where  the  Intestate  dies  without  leaving  hus- 
band or  wife,  and  without  direct  belra  in 
the  ascending  or  descending  line,  but  with 
collateral  heirs  on  both  the  paternal  and 
maternal  side,  that  the  inheritance.  If-  it 
came  by  gift,  devise,  or  descent  from  the 
paternal  line,  shall  go  to  the  paternal  heirs, 
and  If  from  the  maternal  line  the  same  shall 
go  to  the  maternal  heirs;  but  if  the  estate 
came  to  the  Intestate  otherwise  than  by  gift, 
devise,  or  descent,  one-half  shall  go  to  the 
paternal  and  one-half  to  the  maternal  kin- 
dred. These  cases  further  hold  that,  In  or- 
der to  descend  exclusively  to  the  paternal 
or  maternal  kindred,  tihe  inheritance  at  the 
time  it  passed  to  the  intestate  must  be  in 
•pede,  and  descend  from  the  Intestate  in  ttae 
same  form  In  wblcta  it  was  inherited.  This 
rule*  wtaicta  leqntres  ttae  perfect  Idtetlflea- 
tlon  of  ttae  property.  In  ordw  to  pass  to  one 
line  of  kindred  exdnaively,  te  a  wise  provi- 
sion, for,  wtaile  the  maternal  and  paternal 
kindred  may  be  of  the  same  blood,  and  of 
equal  degrees  of  klnstalp  to  sndi  lotestata, 
yet,  if  ttae  intaerltance  clearly  and  unmiB- 
takably  came  from  one  Ilne^  and  was  not 
cbanged  by  the  intestate  dnring  bis  lifetime, 
at  tals  death  tt.^itauld  pass  to  ttae  line  from 
wtaicta  it  came.  Ttae  case  at  bar  does  not 
call  for  a  construction  of  section  2994,  supra. 

In  ttae  case  before  us,  the  natural  parents 
were  strangers  to  the  blood  of  the  woman 
from  whom  Intestdte  inherited  all  that  she 
had,  and,  while  the  form  was  changed,  the 
substance  ren-  'hied  the  same,  and  there  was 
no  confusion  liy  rbe  intermingling  of  the  in- 
heritance with  property  acquired  from  other 
sources.  If,  as  we  have  seen,  the  statutes 
for  the  adoption  of  children,  and  the  distri- 
bution of  property  Incident  to  such  adoption, 
are  to  be  construed  to  secure  Justice,  and  In 
favor  of  the  strong  equities  of  the  case  pre- 
sented by  this  appeal,  then  we  believe  that 
in  this  case  ttae  appellant  nmst  be  deemed 
to  be  the  tetber.  as  ttae  word  is  used  in  sec- 
tion 3027,  supra.  To  hold  ottaerwise  and  to 
reward  the  natural  parents,  by  casting  npon 
tbem  ttae  fruits  of  ttae  Industry  of  strangers 


to  ttaelr  blood,  and  to  take  all  Interest  In  ttae 
property  from  the  surviving  husband  of  the 
woman  wbo  took  Intestate  within  a  few  days 
after  her  birtb,  raised  taer,  and  rlctaly  en- 
dowed her,  would  be  violative  of  every  prin- 
ciple of  right  and  natural  Justice,  and  would 
be  opposed  to  pnblic  policy,  which  favors 
natural  family  life,  and  does  not  favor  tliose 
who  seek  to  escape  the  responsibilities  of 
parentbood.  With  this  view  of  the  case^  we 
think  the  cowrt  erred  in  stating  Its  oondiP 
sions  of  law. 

The  Judgment  is  therefore  reversed,  witb 
instructions  to  ttae  lower  court  to  restate  its 
coodualODfl  of  law  in  accordance  with  this 
opinion,  and  such  further  proceedings  not 
inconsistait  herewith. 

LAIRT,  O.  J.,  and  HOTTEL,  IBACB, 
FBI/T,  and  MYERS,  JJ„    concur. 


(BO  Ind.  App.  1C1> 
COURT  or  HONOR  v.  RAUSCH.» 
(No.  7,306.) 
(Appellate  Court  of  Indiana.     Oct  3,  Idll.) 

INBDIUKCS    a    719*)— FKATBBIfAL    iNaUOAJKCB 

— Chanqk  of  Bt-Laws— Eftect. 

The  laws  of  a  mutual  benefit  order,  at  the 
time  of  the  iasnanc*  of  a  certificate,  provided 
that  the  certificate  aboald  be  incontestable  after 
two  yeaia,  and  thereby  made  the  defense  of 
suicide,  committed  two  yean  after  the  issuance 
of  the  certificate^  unavailable.  Before  the  ex- 
piration of  the  two  yean,  the  order  repealed 
the  incontestable  clause,  and  adopted  a  percent- 
age bails,  in  case  of  violations  of  the  laws  of 
the  order.  The  member  Uved  for  more  than 
five  yean  after  the  issuance  of  the  certificate. 
Held,  that  under  the  rule  that  amendments 
of  by-laws  may  not  chance  contncts  made,  se 
OS  to  modify  the  obligations  created  thereby, 
the  order  could  not  repeal  the  hieontestable 
clause,  ee  oa  to  make  the  defense  of  suicide 
available. 

[Ed.  Note.— For  other  cases,'  see  Insuranccv 
Cent.  Dig.  {  1865;    Dec.  Dig.  |  719.»J 

Appeal  from  Superior  Court,  Vanderburgb 
County;  Alexander  Gilchrist,  Judge. 

Action  by  EUzabetb  Rauscta  against  ttae 
Court  of  Honor.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.     Affirmed. 

Ctaas.  It.  Wedding  and  W.  B.  Bisse,  for 
appellant     Chas.  B.  Harris,  for  appellee. 

IBACH,  J.  The  complaint  In  the  case  In 
substance  alleges  that  appellant,  the  defend- 
ant in  ttae  trial  court,  Is  a  mutual  benefit 
society,  duly  organized  and  engaged  in  ttae 
business  of  Insuring  the  lives  of  its  mem- 
bers; that  on  the  8tb  day  of  May,  1908, 
George  Rauscb  became  a  member  of  the  so- 
ciety, and  it  Issued  to  him  a  certificate  of 
membership,  whereby  It  promised  to  pay,  on 
his  death,  the  sum  of  $1,000  to  tals  wtfe,  to 
whom  the  certificate  was  made  payable  at 
the  date  of  its  Issue;  that  on  the  11th  day 
of  September,  1908,  the  said  George  Rauscta 
died,  and  up  to  the  time  of  his  death  be  had 
performed   all    ttae   conditions   required    of 
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Uin  by  the  terms  of  his  eertlflcate  and  by 
his  contract  of  Insnrance;  f^nd  that  the  -ap- 
pellee had  also  done  everything  required  of 
ber  by  the  terms  of  such  certificate  and  con- 
tract of  Insurance.  It  is  also  averred  that 
on  the  6th  day  of  October,  1908,  proof  of 
the  death  of  said  George  Rausch  was  made, 
and  that  the  amount  of  the  certificate  was 
due  to  appellee  on  the  6th  day  of  January, 
1909. 

The  demurrer  to  the  complaint  being  over- 
mled,  appellant  filed  answer,  averring  that 
the  said  George  Rauach,  in  his  application 
for  membership  ip  the  appellant  order, 
agreed  to  conform  to  the  constitution,  laws, 
and  rules  of  the  order  then  in  force  and 
which  might  thereafter  be  adopted;  that  he 
committed  suicide  on  the  11th  day  of  Sep- 
tember, 1908,  which  was  in  violation  of  the 
laws  of  the  order,  and  which  violation  fixed 
the  amount  payable  on  the  certificate  at  5 
per  cent  per  annum  for  each  year  of  mem- 
bership; that  in  accordance  with  suCh  laws 
the  amount  due  the  appellee  was  $266.67, 
which  amount  had  been  tendered  her. 
'  Appellee  replied  to  the  answer,  saying  that 
at  the  time  of  the  appllcatom  for  member- 
ship and  the  Issuing  of  the  certificate  sued 
on  there  was  in  force  a  provision  among 
the  laws  of  the  order  that  the  certificate 
should  be  incontestable  after  two  years, 
upon  certain  conditions  therein  set  forth, 
and  that  such  provision  was  in  force  until 
July  1, 1903,  when  the  r^jeal  thereof,  which 
was  made  on  May  27,  1903,  became  effec- 
tive. A  demurrer  to  the  reply  for  want  of 
facts  was  overruled.  Upon  the  issues  thus 
formed,  the  case  was  tried,  and  appellee 
obtained  judgment  for  $1,000  and  Interest, 
less  .the  amount 'of  the  tender  which  had 
beoi  made  and  paid  into  court. 

The  errors  relied  upon  by  appellant  for 
reversal  are:  (1)  The  overruling  of  the  de- 
murrer to  the  reply,  and  (2)  overruling  the 
motion  for  a  new  trial. 

It  will  be  observed  that  this  appeal  pre- 
sents very  much  the  same  question  deter- 
mined in  this  court  in  the  case  of  Court  of 
Honor  v.  Hutchens,  43  Ind.  App.  321,  82  N. 
B.  89..  With  the  exception  of  the  names  of 
the  member  and  the  appellee  in  that  case, 
the  amount  of  the  Insnrance,  the  date  of  the 
iasue  of  the  certificate,  and  the  date  of  the 
member's  death,  the  pleadings  are  substan- 
tially the  same  as  in  the  case  before  us.  Ap- 
pellant's counsel,  however,  insists  tbat  there 
is  a  difference  in  the  two  cases,  In  tbat  In 
the  Hutchens  Case  the  insured  had  held  his 
certificate  for  more  than  two  years  before 
the  incontestable  clause  was  repealed,  and 
In  this  case  the  insured  bad  held  the  certifi- 
cate less  than  two  years  before  the  incon- 
testable clause  was  repealed.  It  is  true  that 
the  insured  in  the  case  at  bar  was  in  pos- 
session of  his  certl&eate  less  than  two  years 
when  appellant  repealed  the  incontestable 
clause  contained  therein,  but  his  death  did 
not  occur  for  more  than  five  years  after  the 
imam  of  the  certificate  to  hint.    There  Is  no 


legal  difference  between  the  two  cases:  The 
terms  of  the  contract  made  by  the  parties 
fix  their  respective  legal  rights,  and,  so  far 
as  we  are  able  to  discover,  the  contract  en- 
tered into  between  Hutcbens  and  the  insnr- 
ance association  is  identical  with  tbat  made 
by  Rausch  and  the  same  association,  appel- 
lant in  the  present  case;  and  the  decision  of 
the  Hutcbens  Case  is  controlling  here.  We 
can  only  emphasize  what  is  determined  by 
the  court  in  that  case. 

After  the  expiration  of  two  years,  the  de- 
fense of  suicide  became  unavailable,  and  the 
contract  of  Insurance  contained  in  the  cer- 
tificate became  incontestable  for  any  rea- 
sons, except  those  stated,  in  the  incontesta- 
ble clause,  which  in  this  case  are  two,  name- 
ly, failure  'to  pay  assessments,  and  violat- 
ing the  law  of  the  order.  The  certificate 
under  consideration  was  Issued  to  the  insur- 
ed more  than  five  years  before  his  death. 
It  has  long  been  settled,  not  only  by  the 
Hutcbens  Case,  but  by  numerous  cases  de- 
termined by  the  courts  of  this  state  and  oth- 
ers, that  amendments  to  by-laws  which  may 
be  adopted  by  societieq,  such  as  appellant, 
cannot  in  any  way  change  the  terms  of  con- 
tracts previously  made,  so  as  to  impair  or 
modify  the  obligations  created  In  contracts 
of  insurance.  Compliance  with  future  by- 
laws has  reference  to  such  by-laws  as  may 
be  adopted  at  some  future  time,  pertaining 
to  the  duties  of  the  members,  but  cannot 
affect  the  rights  granted  such  members  by 
virtue  of  the  contract  of  insurance.  We 
therefore  hold  that  the  appellant  could  not 
repeal  the  incontestable  clause  of  Rausch's 
policy,  and  pass  a  6  per  cent  per  annum  by- 
law, and  thereby  lessen  the  liability  con- 
tained in  the  policy  wbMi  issued  to  him  at 
a  previous  date,  and  thereby  defeat  appel- 
lee's right  to  recover  the  full  amount  of 
$1,000. 

Counsel  for  appellant  urge  that  the  deci- 
sion of  the  case  of  Court  of  Honor  v.  Hutch- 
ens, supra.  Is  in  conflict  with  the  decision  of 
the  Supreme  Court  in  the  case  of  Supreme 
Lodge  y.  Knight,  117  Ind.  489,  20  N.  E3.  479, 
3  L.  R.  A.  409.  While  there  are  points  of 
similarity  in  the  two  cases,  the  Hutchens 
Case  and  the  case  at  bar  can  be  readily  dif- 
ferentiated from  the  Knight  Case  by  ref- 
erence to  the  following  words  of  Judge  El- 
liott In  his  opinion  (117  Ind.  498,  20  N.  B. 
484  [3  Lw  R.  A  4091),  as  well  as  on  other 
grounds:  "It  is  to  be  constantly  kept  in 
mind  that  the  contract  does  not  bind  the 
society  to  pay  a  designated  sum  absolutely 
and  at  all  events,  but  on  the  contrary,  the 
contract,  by  its  express  terms,  limits  the 
beneficiary  to  a  specific  fund  derived  from 
assessments."  The  contracts  in  the  present 
case  and  in  the  Hutcbens  Case  bind  tlie  so- 
ciety to  pay  a  designated  and  certain  aoia, 
and  not  a  contingent  sum. 

The   Judgment  is  affirmed. 

LAIRY,  C.  J.,  and  FELT.  ADAMS,  HOIN 
XBiL,  and  MYsisa,  JJ.,  concub 
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HARTET  et  aL  ▼.  HAND  et  aL  (No.  7,460.) 

(Appellate  Court  of  Indiana,  Division  No.   1. 

Oct  3,  1911.) 

1.  Pleadtno  (f  22S*)  —  Dbuubbbb  —  Ahend- 
MJCNT— Effect. 

Where  several  complainta  and  paragrapha 
thereof  all  state  the  same  cause  of  action,  and 
were  filed  after  successive  demurrers  had  been 
sustained  to  each,  with  no  election  to  stand  on 
either,  but  with  leave  taken  to  amend  before 
the  filing  of  the  last  paragraph,  snch  paragraph 
would  be  held  to  constitute  the  only  complaint 
before  the  court,  and  would  be  considered  an 
amended  complaint  without  reference  to  the 
manner  in  which  it  was  entitled,  and  the  filing 
thereof  a  waiver  of  alleged  errors  in  sustaining 
demurrers  to   the  previous   complaints. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cept.  Dig.  IS  575-583;    Dec.  Dig.  |  225.*] 

2.  Pleading  (J  192*)— Form— Rkpbtition. 

Where,  in  a  suit  to  reform  a  deed,  the 
facts  alleged  were  sufficient  to  enable  a  person 
of  cotnmon  understanding  to  Icnow  what  was 
intended,  it  was  not  suBject  to  demurrer  l)c- 
cause  it  would  have  been  subject  to  motion  to 
strilce  certain  parts  thereof  as  repetition. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  {{  40S-127:   Dec  Dig.  |  192.*] 

8.  Pleading   (f   72*>—Coicpi.iJNT— Cause  or 

Action. 

Where  a  complaint  states  facts  which  en- 
title plaintiff  to  any  relief,  though  not  to  all 
the  relief  prayed  for,  it  is  sufficient. 

[Ed.  Note.— For  other  cases,  see  Pleading 
Cent.  Dig.  H  143,  144;    Dec.  Dig.  {  72.*] 

4.  Reformation    or   Inbtkuments   Q    16*)  — 

GnouNDS  OF  Relief— Mistake. 

ICquit;  in  a  proper  case  has  jurisdiction  to 
reform  a  deed  or  written  contract  between  the 
parties  whenever,  through  mutual  mistake  or 
mistuke  of  one  of  the  parties  accompanied  by 
fraud  of  the  other,  the  instrument  does  not,  as 
reduced  to  writing,  correctly  express  the  agree- 
ment of  the  parties. 

(Kd.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  {  68;  Dec.  Dig.  { 
16.*] 

6.  Hefobmation  o»  Instbdments  (|  36*)- 
Thust— Creation  —  Plbiadino  —  Fbaudu- 
ij:nt  Intent. 

Bums'  Ann.  St  1908,  i  4017,  provides 
that,  when  a  conveyance  for- valuable  considera- 
tion is  made  to  one  person  and  the  considera- 
tion ia  paid  by  another,  no  use  or  trust  results 
in  favor  of  the  latter,  but  title  vests  in  the 
former,  subject  to  the  next  two  sections.  Sec- 
tion 4019  declares  tliat  the  provisions  of  sec- 
tion 4017  shall  not  extend  to  cases  where  the 
alienee  shall  have  taken  an  absolute  convey- 
ance in  his  own  name  without  the  consent  of 
the  person  with  whose  mone^  the  consideration 
was  paid,  or  where  sucli  alienee,  in  violation 
of  some  trust,  shall  have  purchased  the  land 
with  monejrs  not  his  own,  or  where  it  shall  be 
made  to  appear  that  by  agreement  and  without 
any  fraudulent  intent  the  party  to  whom  the 
conveyance  was  made,  or  the  party  in  whom 
title  shall  vest,  shall  hold  the  land  or  some 
interest  therein  in  trust  for  the  party  paying 
the  purchase  money  or  some  part  thereof. 
Held,  that  section  4019  referred  to  resulting 
trusts  only;  and  hence,  in  a  suit  to  reform  a 
deed  so  as  to  make  it  evidence  an  express  trust 
as  to  a  portion  of  the  property,  it  was  not  es- 
sential under  snch  section  that  the  complaint 
state  that  the  agreement  to  hold  in  trust  was 
without  any  fraudulent  intent 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Dec  Dig.  {  36.*] 


6.  Refobmation    of    iNSTRtnaares    Q    8*)  — 
Deeds— Antecedent  Cokibacts. 

In  a  suit  to  reform  a  deed  because  of  mis- 
take,  it  is  essential  that  the  antecedent  contract 
on  which  the  reformation  is  based  l>e  founded 
on  a  valuable  oonsideration,  and  that  it  also  ap- 
pear that  those  seeking  a  reformation  are  not 
mere  volunteers. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  Si  21,  22;  Dec  Dig. 

7.  RteFOBifATION    OF    Instbuments    (|  36*)  — 
Deeds— £?rPBBS8  Tbubt. 

In  a  suit  to  reform  a  deed  so  that  it  would 
evidence  an  express  trust  as  to  a  portion  of  the 
property,  it  is  proper  for  the  purpose  of  deter- 
mining the  validity  of  the  trust  created  by  the 
reformation  to  consider  the  instrument  as  re- 
formed. 

[Fd.  Note. — For  other  cases,  see  Reformation 
of  Instruments,  Dec  Dig.  |  36.*] 

8.  Refobmation    of    Instbumkntb    (S    8*)  — 
Complaint— CoNBiDBKATiON. 

Where,  in  a  suit  to  reform  a  deed,  abso- 
lute on  its  face,  so  as  to  evidence  an  express 
trust  as  to  a  portion  of  the  land,  it  was  alleged 
that  the  deed  expressed  a  consideration  of 
$2,000,  and  it  was  also  averred  that  it  was  a 
part  of  a  family  settlement  and  that  plaintifEs 
bad  helped  to  clear  up  and  make  the  farm  of 
which  tie  !apd  was  a  part,  the  complaint  al- 
leged sufficient  consideration  for  the  conveyance 
to  support  the  actioiL 

[Ed.  Note.— For  other  cases,  see  Refoiuiatioii 
of  Instruments,  Cent  Dig.  ti  21,  22;  Dec 
Dig.  S  8.*] 

9.  Tbusts    (S    365*)— EsiABLiBHifflNT— Right 
to  Relief— Laches. 

An  absolute  deed  sought  to  be  reformed  so 
as  to  evidence  an  express  trust  as  to  part  of 
the  land  was  executed  to  defendant  by  her  par- 
ents August  8,  1893.  The  antecedent  contract 
leading  up  to  the  deed  and  which  plaintiff 
claimed  should  have  l>een  carried  into  it  pro- 
vided that  the  grantor  should  retain  a  life 
estate  in  all  the  land  conveyed,  and  plain- 
tiif's  interests  therein  were  postponed  until  the 
grantor's  death.  Plaintiff  alleged  that  the  deed 
was  recorded  with  the  understanding  and  be- 
lief by  all  interested  therein  that  all  the  terms 
of  the  parol  contract  had  been  carried  into 
the  deed.  The  grantor  did  not  die  until  Janu- 
ary 4,  1905,  and  plaintiffs  had  no  knowledge 
until  after  his  death  that  the  deed  did  not  con- 
tain the  provisions  of  the  parol  contract,  when 
they  made  demand  on  the  grantee  that  she  car- 
ry out  the  contract  which  she  refused,  after 
which  suit  was  brought.  The  situation  of  the 
parties  had  not  changed  in  the  meantime,  eftid 
no  interest  of  a  third  party  had  intervened,  nor 
had  defendant  been  induced  by  the  delay  to  in- 
cur any  exi>ense  on  the  land,  or  to  do  anything 
to  her  detriment.  Held,  that  complainants 
were  not  barred  from  relief  by  laches. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  SS  568-673 ;    Dec  Dig.  S  365.*] 

10.  Fbaodb,   Statute   or  ({   142*)— Bxpress 
TBtTST— Refobxation  ov  instbuments. 

In  a  suit  to  reform  a  deed  so  as  to  evi- 
dence an  express  trust  alleged  to  have  been  omit- 
ted therefrom  by  mistake,  the  antecedent  con- 
tract will  be  considered  a*  written  under  tli« 
rule  that-  equity  deems  as  done  that  which  the 
parties  to  the  contract  had  agreed  and  intended 
to  do,  and  hence  the  contract  was  not  witliin 
the  statute  of  frauds. 

[Ed.  Note.— For  other  cases,  see  Frauds; 
Statute  of,  OeDt  Dig.  S  343 ;   Dec  Dig.  |  142.*] 
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11-  FBAX7DS,   Statctb  09  (|  142*)  —  Wbittkk 
IifBTBUicENTs— Mistakes  in  Description. 
The  statute  of  frauds  has  no  application  to 

mistakes  in  description  in  written  instruments. 
[Ed.    Note.— For    other    cases,    see    Frauds, 

Statute  of.  Cent  Dig.  f  343 ;  Dec.  Vig.  f  142.*] 

Appeal  from  Circait  Court,  Boone  County; 
W.  H.  Parr,  Judge. 

Action  by  Stephen  Harrey  and  another 
against  Mary  Hand  and  another  to  reform 
a  deed.  Demurrers  having  been  sustained  to 
the  amended  complaint,  plaintiffs  appeal. 
Reversed,  with  Instructions. 

Hanly,  McAdams  &  Artman,  Henry  C.  Cox, 
and  P.  H.  Dutch,  for  appellants.  A.  J.  Shel- 
by and  Shirts  k  Fertlg,  for  appellees. 

nOTTEL,  J.  Action  by  the  appellants  to. 
reform  a  deed  made  to  appellee  Mary  J. 
Hand  by  her  parents,  Andrew  Harvey  and 
wife.  The  deed  sought  to  be  reformed  is  ab- 
solute on  its  face,  and  conveys  to  Mary  J. 
Hand  the  fee-simple  title  to  03^  acres  of 
land  In  Boone  county,  Ind.  By  this  action 
appellants  seek  to  reform  the  deed  so  as  to 
make  it  conform  to  an  alleged  antecedent 
contract  or  agreement  between  said  Mary  J. 
Hand  and  her  parents,  which  appellants  claim 
was  Intended  to  be  incorporated  in  the  deed, 
and  by  the  terms  of  which  it  was  agreed  be- 
tween said  parties  that  such  deed  should 
convey  the  title  to  S3Vi  acres  of  said  land  so 
conveyed  to  Mary  J.  Hand  In  trust  for 
these  appellants,  and  that  the  grantor  should 
retain  a  life  estate  In  all  the  land  conveyed. 
The  transcript  contains  numerous  complaints, 
original,  amended,  and  additional,  to  all  of 
which  demurrers  were  sustained,  and  these 
rulings  constitute  the  errors  assigned. 

Appellees  first  Insist  that,  because  of  these 
numerous  complaints  and  the  failure  of  ap- 
pellants to  properly  number  their  paragraphs, 
the  record  is  in  such  a  confused  state  that  no 
question  is  presented  to  this  court  as  to  the 
sufficiency  of  any  paragraph.  An  examina- 
tion of  the  record,  however,  leads  ua  to  a 
different  conclusion,  and  one  that  to  In  ac- 
cord with  the  second  contention  of  appellee, 
namely,  that  "the  paragraph  of  complaint  last 
filed,  though  styled  'additional  paragraph,' 
having  been  filed  after  demurrers  sustained 
to  each  preceding  paragraph,  should  be  treat- 
ed as  an  amended  complaint,  and  as  a  waiver 
of  all  previous  exceptions." 

[1  ]  The  transcript  herein  discloses  that  said 
several  complaints  and  paragraphs  thereof  all 
state  the  same  cause  of  action,  that  succes- 
sive demurrers  were  filed  and  sustained  to 
each,  with  no  election  to  stand  upon  either,  but 
with  leave  taken  to  amend  before  the  filing  of 
the  last  paragraph.  Under  such  drcnmstanc- 
es,  the  last  paragraph  filed  "constituted  the 
only  complaint  that  was  then  before  the 
court  •  •  •  and  was  in  legal  effect  an 
■mended  complaint  without  regard  to  the 
manner  In  which  It  was  entitled,"  and  the  al- 


leged errors  In  sustaining  the  demurrers  to 
the  previous  complaints  were  waived  by  not 
electing  to  stand  upon  either,  and  by  takiug 
leave  to  amend  and  pleading  further.  This 
position  of  appellees  is  supported  by  author- 
ity and  conceded  by  appellants.  Schelber  ▼. 
United  Telephone  Co.,  153  Ind.  609,  SB  N.  EL 
742;  Hargrove  v.  John,  120  Ind.  285,  22  N.  B. 
132;  Hermann  v.  Hartmetz,  128  Ind.  353,  27 
N.  B.  731. 

It  is  next  Insisted  by  appellee  that  this 
amended  complaint  is  so  uncertain,  and  con-  ' 
tains  so  many  repetitions,  that  it  does  not 
comply  with  the  second  subdivlsioa  of  section 
343,  Bums'  1908,  and  for  this  reason  might 
have  been  stricken  out,  and  that  inasmuch  as 
the  same  result  has  been  reached  by  the  rul- 
ing on  the  demurrer,  no  available  error  Is 
thereby  presented. 

[2]  The  complaint  is  not  a  modd,  and  vio- 
lates the  letter  of  the  Clause  of  the  section  of 
statute  referred  to  in  the  matter  of  repetition, 
and  parts  of  the  same  should  have  been 
stricken  out  upon  proper  motion  In  the  court 
below;  but  the  complaint  falls  clearly  within 
the  requirements  of  the  section  cited,  in  that 
the  cause  of  action  attempted  to  be  stated 
therein  is  stated  "in  such  a  manner  as  to  en- 
able a  person  of  common  understanding  to 
know  what  is  intended,"  and  should  not, 
therefore,  on  account  of  the  infirmities  men- 
tioned, be  held  insufficient  as  against  de- 
murrer, if  It  be  in  other  respects  sufficient  to 
state  a  cause  of  action.  In  the  prayer  of 
this  paragraph  appellants,  in  addition  to  seek- 
ing the  reformation  of  the  deed,  also  ask 
that  the  title  to  the  63^  acres  be  quieted,  and 
appellee  insists  that  the  complaint  is  not 
good  upon  this  theory,  and  that,  therefore, 
there  was  no  error  in  sustaining  the  demur- 
rer thereto.  Appellants  concede  that  the 
paragraph  lacks  the  essential  elements  of  a. 
complaint  to  quiet  title,  and  insist  that  it 
does  not  proceed  upon  that  theory,  but  that 
its  sole  theory  is  the  reformation  of  the  deed 
in  question,  and  that  a  complaint  which 
shows  that  the  plaintiffs  are  entitled  to  some 
relief,  though  not  eniltled  to  all  the  relief 
prayed  for,  Is  sufficient. 

[3]  It  is  clear  that  the  controlling.  If  not 
the  sole,  theory  of  this  complaint  is  the  ref- 
ormation of  the  deed,  and  appellants'  posi- 
tion that  where  the  complaint  states  facts 
that  entitle  the  plaintiff  to  any  relief,  though 
not  to  all,  the  relief  prayed  for  is  sufficient,  18 
abundantly  supported  by  authority.  Shepard- 
son  V.  Gillette,  Audr.,  133  Ind.  125,  31  N.  Bi 
788 ;  Under  t.  Smith,  131  Ind.  147,  30  N.  B. 
1073;  Qowdy  Oas  Well,  etc.,  Co.  ▼.  Patterson, 
29  Ind.  App.  261,  64  N.  E.  485.  The  only 
question  remaining  to  be  considered,  and  the 
real  question  in  the  case,  is  whether  or  not 
the  complaint  states  facts  sufficient  to  entitle 
the  plaintiffs  to  the  reformation  of  the  deed 
in  question. 

The  complaint  Is  too  lengthy  to  set  out  In 
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detaO,  and  we  will  set  ont  only  that  part 
necessary  to  an  intelligent  understanding  of 
the  decision  of  the  question  here  involred  and 
the  grounds  upon  which  this  opinion  is  based. 
It  alleges,  In  substance,  that  Andrew  Harvey 
and  his  daughter,  Mary  J.  Hand,  entered  in- 
to an  antecedent  parol  contract,  by  the  terms 
of  which  the  father  and  his  wife  agreed  to 
conrey  to  appellee  the  83^  acres  of  land 
described  in  the  deed;  that  40  acres  of  the 
same  were  to  be  held  by  appellee  in  her  own 
right,  and  63H  acres  particularly  set  out  and 
described  in  the  complaint  were  to  be  held  by 
her  In  trust  for  the  appellants;  that  the  en- 
tire tract  was  to  be  held  by  her  subject  to 
the  life  estate  of  the  grantor;  that  appellee 
agreed  to  accept  such  deed,  and  perform  Its 
terms  and  conditions.  The  complaint  then  al- 
leges that  said  deed  was  actually  executed,  a 
copy  of  which  Is  set  out  in  the  complaint; 
that  by  the  mutual  mistake  of  all  the  parties 
to  the  deed,  and  of  the  scrivener  who  drew 
the  same,  there  was  not  inserted  In  such  deed 
that  part  of  said  parol  contract  which  pro- 
vided that  appellee  should  take  and  hold  63^ 
acres  of  the  said  real  estate  in  trust  for  ap- 
pellants, nor  that  part  of  said  contract  which 
reserved  to  the  grantor  the  life  estate  in  the 
aald  lands;  that  the  grantor  caused  the  deed 
to  be  recorded  the  day  after  its  execution; 
that  he  at  the  time  of  the  execution  of  the 
deed  and  thereafter,  up  to  the  time  of  his 
death,  always  believed  and  understood  that 
such  deed  expressed  the  terms  of  said  parol 
agreement;  and  that  the  appellee  Mary  J. 
Band  accepted  the  deed,  understanding  and 
believing  that  it  so  expressed  said  antecedent 
contract,  pursuant  to  which  it  was  executed ; 
that  the  appellants  did  not  know  until  after 
their  father's  death  that  said  deed  did  not 
«o  express  said  contract  entered  into  between 
him  and  his  daughter. 

Upon  the  subject  of  the  relatloD  of  the 
parties  and  the  consideration  that  entered  In- 
to the  making  of  the  deed,  the  complaint  al- 
leges the  following  facts:  "That  the  defend- 
ant Harvey  Hand  is  the  husband  of  Mary  J. 
Hand.  That  the  plaintiffs  Stephen  •  •  * 
and  Noah  Harvey  are  sons  *  *  *  of  An- 
drew Harvey,  deceased.  That,  besides  the 
said  children,  Mallnda  Dodson  and  George  W. 
Harvey  are  the  children  of  Andrew  Harvey, 
but  are  not  defendants  in  this  suit  That 
Andrew  Harvey  died  on  the  4th  day  of  Jan- 
nary,  1905,  Intestate.  That  on  the  8th  day 
of  August,  1893,  said  Andrew  Harvey  was 
the  owner  in  fee  simple  of  172  acres  of  land 

•  *    •    situate     In     Boone    county,     Ind. 

*  *  *  (and  personal  property  of  the  value 
«f  not  to  exceed  $300).    That  on  the  said 

*  *  *  day  he  made  a  division  of  all  of  his 
land  among  bis  children,  to  Mallnda  Dodson, 
-40  acres,  to  George  Harvey,  40  acres,  and  to 
Mary  J.  Harvey,  now  Mary  J.  Hand,  9S% 
acres,  63%  of  the  said   03%  acres   to  said 

•  *  *  Mary  J.  Hand  in  trust  for  said 
St^hea    •    •    •    and  Noah  Harvey,  plain- 


tiffs, and  40  acres  of  said  93%  acres  abso- 
lutely to  •  *  •  Mary  J.  Hand.  *  •  • 
That  said  Andrew  •  •  •  was  old  and  in- 
firm. •  •  •  That  *  ♦  •  plaintiffs  had 
helped   to    clear   up   and   make  said   farm 

*  *  *  so  deeded  to  his  children.  It  was 
not  the  intention  of  said  Andrew  *  *  * 
to  make  any  difference  among  his  children  as 
to    what  they   should  have  of  his    estate. 

•  •  •  That  the  plalnUffs  in  thU  suit  had 
already  paid  a  fair  consideration  for  said 
53%  acres.  •  •  •  Said  Andrew  •  •  • 
Intended  to  make  •  •  •  Mary  J.  Hand 
equal  with  said  Stephoi  •  •  •  and  Noab 
Harvey  In  conveying  said  real  estate.  *  •  • 
He  desired  *  *  *  to  retain  possession, 
rentals,  and  profits  on  said  lands  during  hia 
lifetime.  That  the  consideration  for  said 
land  was  natural  love  and  affection,  together 
with  the  consideration  stated  in  the  deed." 
The  consideration  expressed  in  the  deed  is 
$2,000. 

[4]  That  a  court  of  equity  may  in  a  proper 
case  be  Invoked  to  reform  and  correct  an  in- 
strument, and  make  It  correctly  state  the 
true  agreement  of  the  parties  when  it  falls 
so  to  do  is  well  settled.  The  rule  in  such 
cases  is:  "Equity  will  reform  a  written  con- 
tract between  the  parties  whenever,  through 
matual  mistake  or  mistake  of  one  of  the  par- 
ties accompanied  by  the  fraud  of  the  other, 
it  does  not  as  reduced  to  writing  correctly 
express  the  agreement  of  the  parties."  Citi- 
zens' National  Bank  y.  Judy,  146  Ind.  322- 
340,  43  N.  E.  269,  264.  See  the  authorities 
in  this  case  collected  and  cited. 

[B,  81  Appellee  Insists,  however,  that  this 
complaint  is  bad  (1)  because  it  falls  "to  aver 
that  the  alleged  agreement  to  bold  in  trust 
was  without  any  fraudulent  Intent"  To  sup- 
port this  position  counsel  cite  section  4019, 
Bums'  R.  S.  1908,  and  authorities  under  note 
3  thereof.  This  section  of  statute  which 
makes  necessary  such  an  allegation  in  seek- 
ing the  enforcement  of  a  trust  in  certain  in- 
stances relates  to  a  resulting  trust  mentioned 
and  provided  for  by  the  statute,  while  the 
trust  sought  to  be  created  by  the  reforma- 
tion of  the  Instrument  here  sought  to  be  re- 
formed is  an  express  trust  created,  not  by 
operation  of.  a  statute,  but  by  the  express 
contract  of  the  parties,  and  the  statute  relied 
upon  and  the  authorities  cited  thereunder  by 
appellee  have  no  application.  (2)  Appellee 
insists  that  this  complaint  is  bad  because  it 
fails  to  aver  "that  there  was  any  considera- 
tion moving  from  appellants  to  support  the 
alleged  trust,"  and  that  a  "donee  or  volun- 
teer cannot  set  up  a  resulting  trust  and  have 
reformation  nor  in  any  manner  secure  spe- 
cific performance."  In  actions  of  this  char- 
acter, seeking  the  reformation  of  an  instru- 
ment in  a  court  of  equity,  it  is  the  law,  and 
BO  conceded  by  appellants,  that  the  antecedent 
contract  upon  which  the  reformation  is  based 
must  be  founded  npon  a  valuable  consldera- 
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tion,  and  those  sedclng  th«  reformation  must 
not  be  mere  volunteers.  Baker  et  aL  ▼.  Py- 
att,  108  Ind.  61-71,  9  N.  B.  112;  Pearson  r. 
Pearson,  126  Ind.  841,  25  N.  £)l  342;  Peter- 
son T.  Boswell,  187  Ind.  211,  86  N.  B.  845 ; 
Mason  et  at  ▼.  Moulden,  58  Ind.  1;  Citizens' 
National  Bank  of  Attica  ▼.  Judy,  146  Ind. 
S22,  43  N.  B.  259: 

[7]  Appellants,  however,  Insist  that  the  al- 
legations of  this  complaint  clearly  show  a  con- 
sideration, and  in  this  connection  Insist  that 
In  considering  the  allegations  of  the  complaint 
upon  this  subject  we  must  treat  the  deed 
sought  to  be  reformed  as  reformed,  and  that, 
when  so  reformed.  It  win  show  a  considera- 
tion moving  not  from  appellee  alone,  but 
from  the  appelfanta  also.  While  it  Is  true 
that  for  the  purpose  of  determining  whether 
or  not  the  Instrument  sought  to  be  reformed 
would  whoi  reformed  express  a  valid  and  en- 
forceable trust.  It  is  proper  that  the  Instru- 
ment should  be  considered  as  reformed;  yet 
we  question  whether  this  same  .rule  would 
apply  in  determining  whether  or  not  the 
complaint  alleges  a  consideration  for  the 
trust  In  the  absence  of  any  allegation  in  the 
pleading,  or  the  unreformed  instrument  show- 
tng  any  such  consideration  moving  from  the 
plalntitTs,  and  in  the  absence  of  the  com- 
plaint showing  any  relation  between  the  par- 
ties tending  to  support  such  consideration. 
In  determining  the  validity  of  the  trust  cre- 
ated by  the  reformation.  It  Is  proper  to  con- 
sider the  Instrument  as  reformed  because 
the  theory  of  the  action  makes  its  validity 
rest  upon  the  reformation,  and  the  complaint 
In  such  cases  is  required  to  allege  the  ante- 
cedent agreement  or  contract  upon  which  the 
reformation  is  predicated.  No  such  reason 
exists  for  reading  into  the  Instrument  such 
reformation  in  determining  whether  or  not 
the  complaint  alleges  a  consideration  for  the 
estate  or  interest  in  the  land  sought  to  be 
created  by  the  reformation;  but.  In  view  of 
the  other  allegations  of  this  complaint,  we 
deem  it  unnecessary  to  decide  this  question. 

[I]  In  addition  to  the  consideration  of  |2,- 
000  expressed  in  the  deed  which  is  set  out 
In  the  complaint  it  is  alleged,  there  was  the 
further  consideration  of  love  and  affection, 
and  that  the  appellantct  bad  helped  to  clear 
up  and  make  the  farm;  that  they  had  al- 
ready paid  a  consideration  for  said  deed. 
There  are  allegations,  also,  that  in  effect 
show  that  the  making  of  this  deed  was  a 
part  of  a  family  agreement  and  setUement 
As  throwing  light  upon  the  force  and  effect 
that  should  be  given  to  these  allegations  in 
determining  the  sufficiency  of  the  complaint 
upon  this  question,  we  quote  from  12  Am.  & 
Bug.  Bnc.  of  Law  (2d  Bd.)  p.  875,  which  is 
quoted  in  several  cases  by  our  Supreme  Court 
with  approval.  "Family  agreements  and  set- 
tiements  are  treated  with  especial  favor  by 
the  courts  of  equity,  and  equities  are  admin- 
istered in  regard  to  tbem  which  are  not  ap- 
plied to  agreemoits  generally,  and  this  on 


the  ground  that  the  honor  and  peace  of  fam- 
ilies make  it  Just  and  proper  to  do  so."  Em- 
mons V.  Harding,  162  Ind.  164^163,  70  N.  B. 
142;  12  Am.  ft  Bug.  Bnc.  L.  (2d  Ed.)  875; 
St  Clair  V.  Marquell,  161  Ind.  66-66,  67  N. 
E.  693;  Baker  v.  Pyatt,  108  Ind.  68,  60, 
9  N.  B.  112;  Wright,  Adm'r,  v.  Jones,  105 
Ind.  17-27,  4  N.  B.  281.  "A  deed  by  a 
father  to  a  son  in  consideration  of  services 
already  rmdercd  and  love  and  affection  may 
be  rtformed.  *  *  *  It  is  settled  that  eq- 
uity will  not  Intervene  for  the  reformation 
of  a  deed  which  is  purely  voluntary,  resting 
ui)on  no  valuable  consideration  whatever. 
*  *  *  On  the  other  hand,  if  there  is  any 
valuable  consideration,  no  difference  how 
small,  supplemented  by  the  consideration  of 
love  and  affection,  a  mistake  in  a  deed  may 
be  reformed."  Citisens'  National  Bank  t. 
Judy,  146  Ind.  332,  43  N.  El  262;  Mason  v. 
Moulden,  S8  Ind.  1;  Baker  v.  Pyatt,  supra. 
The  language  of  the  court  used  in  this  last 
case  at  page  64  is  applicable  and  controlling 
in  this  case.  We  quote:  "So  far  as  the  con- 
veyance was  based  upon  love  and  affection, 
it  may  be  said  to  have  been  a  gift,  but  there 
is  a  positive  averment  that  the  conveyance 
was  made,  not  only  in  consideration  of  love 
and  affection,  and  by  way  of  dividing  the 
land  among  the  children,  but  also  in  con- 
sideration of  $2,600  paid  to  the  grantor.  The 
averments,  taken  together,  we  think  are  suf- 
ficient upon  the  subject  of  consideration  to 
make  the  paragraph  good  as  against  the  de- 
murrer." These  authorities  we  think  make 
dear  the  fact  that  the  allegations  of  the  com- 
plaint in  this  case  upon  the  subject  of  a  con- 
sideration are  sufficient 

[8]  Appellee's  next  objection  to  this  com- 
plaint is  that  It  discloses  such  a  lapse  of 
time  between  the  making  and  recording  of 
the  deed  and  the  bringing  of  this  suit  that 
the  "cause  of  action,  if  any  ever  existed,  has 
been  lost  by  laches."  It  must  be  remember- 
ed, however,  in  this  connection  that  the  com- 
plaint also  alleges,  in  substance,  that  by  the 
terms  and  provisions  of  the  antecedent  pa- 
rol contract  which  it  is  alleged  should  have 
been  carried  into  the  deed  that  the  grantor 
was  to  retain  a  life  estate  in  all  of  said  real 
estate  conveyed,  and  the  appellants'  Interest 
therein  was  postponed  until  his  death ;  that 
said  deed  was  placed  of  record  with  the  under- 
standing and  belief  by  all  Interested  therein 
that  all  the  terms  of  said  parol  contract  had 
bean  carried  Into  said  deed;  that  the  said 
grantor  did  not  die  until  the  4tb  day  of  Jan- 
uary, 1905;  that  appellants  never  knew  until 
after  his  death  but  that  such  deed  so  record- 
ed contained  the  provisions  of  said  parol  con- 
tract; that,  when  such  alleged  omission  was 
brought  to  their  attention,  demand  was  made 
of  appellee  that  she  carry  out  said  contract 
and  she  refused.  It  should  be  added,  also, 
that,  BO  far  as  the  allegations  of  this  com- 
plaint show,  the  situation  of  appellee  has  Ia 
no  sense  changed  during  this  period,  the  la- 
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teraet  of  no  third  party  haa  Intervened,  ap- 
pellee haa  not  been  by  the  delay  induced  to 
tngur  any  expense  on  the  land  or  to  do  any- 
thing to  her  detriment,  but  the  delay  has 
been  to  her  benefit  rather  than  to  her  injury. 

While  it  ia  true  that  "equity  aids  the  vigi- 
lant, not  those  who  slumber  on  their  rights," 
yet  icourts  at  equity  have  not  ahd  cannot 
flz  any  definite  or  specific  periods  of  delay 
that,  like  the  statutes  of  limitations,  bar  the 
right  to  relief  In  such  courts,  and  each  par- 
ticular case  must  be  determined  from  its  own 
facts  and  circumstances,  "but  in  every  case, 
if  an  argument  against  relief  which  other- 
wise would  be  Just  is  founded  upon  mere  de- 
lay, that  delay,  of  coarse,  not  amounting  to 
a  bar  by  any  statute  of  limitations,  the  va- 
lidity of  that  defense  must  be  tried  upon 
principles  substantially  equitable."  Citizens' 
National  Bank  of  Attica  T.  Judy,  supra; 
Lindsay  Petroleum  Go.  v.  Hurd,  L.  R.  5  P.  C. 
221;  Barl  v.  Van  Natta,  29  Ind.  App.  S32, 
94  N.  D.  SOI;  Koons,  Guardian,  t.  Blanton, 
129  Ind.  383,  387-389,  27  N.  B.  334.  The  ap- 
plication of  the  principles  announced  in  these 
cases  relieve  the  complaint  In  this  case  from 
the  charge  that  It  shows  upon  Its  face  such 
laches  as  amounts  to  a  defense  to  the  cause 
of  action  otherwise  stated  therein. 

[10]  Lastly,  appellee  insists  that  this  com- 
plaint is  bad  because  it  makes  a  case  with- 
in the  statute  of  frauds.  This  is  not  an  ao 
tlon  to  enforce  a  parol  contract  for  the  sale 
of  real  estate  or  any  interest  therein,  but  is 
an  action  to  so  reform  a  written  contract 
that  It  will  contain  and  express  that  which 
was  agreed  upon  and  intended  by  the  par- 
ties. In  such  case  the  contract  is  in  all  in- 
tents and  purposes  written,  and  "equity 
deems  as  done  that  which  the  parties  to  the 
contract  had  agreed  and  intended  to  do." 
Citizens'  National  Bank  v.  Judy,  supra,  page 
331  of  146  Ind.,  page  261  of  43  N.  E.  .  Under 
this  rule  and  the  allegations  of  this  com- 
plaint, the  deed  In  question  should  have  con- 
tained, and  in  equity  does  contain,  an  express 
grant  to  appellee  of  63%  acres  of  the  land 
conv^ed  by  said  deed  to  have  and  to  hold 
the  same  .in  trust  for  appellants.  This  is  an 
express  trust  In  writing  in  no  manner  affect- 
ed by  the  statute  of  frauds. 

[11]  The  statute  of  frauds  "does  not  apply 
to  mistakes  In  description"  in  written  instru- 
ments. Morrison  v.  Collier,  79  Ind.  417-421. 
We  think  the  amended  complaint  in  this  case 
contains  all  the  essential  elements  of  a  com- 
plaint for  the  reformation  of  a  written  in- 
■trun-rnt,  and  that  the  demurrer  thereto 
should  have  been  overruled. 

Judgment  reversed,  with  InstructlonB  to  the 
court  below  to  overrule  the  demurrer  to  the 
last-amended  complaint,  entitled  "Additional 
paragraph  of  complaint,"  and  for  further 
proceedings  In  accord  with  this  opinion. 


.(« Ind.  App.  412) 
MBTBR  BROS.  COFFEB  ft  SPICB  CO.  ▼. 

PAULEY.    (No.  7,311.) 

(Appellate  Oonrt  of  Indiana,  Division  Mo.  i. 
Oct  <  1911.) 

1.  Appeai.  awd  Ebbob  (S  1011*) — FiNDiiroft— 

CONCLUIVENESS. 

A  finding  on  conflicting  evidence  cannot  bs 
disturbed  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error^  Cent  Dig.  {{  3983-3987:    Dec.  Dig.  | 

2.  LiVEBY   STABUe  Kekpkbb   (|   6*) — Casb  ov 

HOBSES— COUPEIfSATIoh^EviDCNCE. 

An  owner  of  a  livery  stable  wbo  receives 
a  horse  of  defendant  the  latter  agreeing  to  pay 
regular  board  for  it,  must,  to  recover  for  the 
board,  show  that  the  owner  agreed  to  pay  a 
particular  price,  or  show  the  reasonable  value 
of  the  board. 

[Ed.  Note.— For  other  cases,  see  livery  Stable 
Keepers,  Dec  Dig.  |  6.*] 

Appeal  from  Superior  Court,  Marlon  Coun> 
ty;   Vinson  Carter,  Judge. 

Action  by  the  Meyer  Bros.  Coffee  ft  Spio* 
Company  against  Harry  H.  Pauley.  From 
a  Judgment  for  defendant  on  his  counter- 
claim, plaintiff  appeals.  Reversed,  and  new 
trial  ordered. 

Clarke,  Clarke  ft  Holderman,  for  appd> 
lant    R.  N.  Miller,  for  appellee. 

LAIBT,  0.  J.  Appellant  purchased  a  horse 
from  appellee,  who  was  In  the  livery  busi- 
ness In  the  city  of  IndlannpoUs,  for  the 
price  of  $115.  Appellant  used  the  horse  in 
its  business  for  some  time,  when  it  became 
lame,  and  the  humane  offlcers  notified  it  not 
to  work  the  animal  longer.  Thereupon,  as 
claimed  by  appellant,  it  returned  the  horse 
to  appellee,  and  demanded  the  return  of 
the  purchase  price,  upon  the  ground  that  the 
appellee,  tn  the  sale  of  the  horse,  bad  rep- 
resented him  to  be  sound,  when.  In  fact, 
he  had  a  disease  known  as  "ringbone," 
which  resulted  in  the  lameness  and  rendered 
him  of  little  value.  Appellee  refused  to  re- 
turn the  purchase  price,  but  the  horse  was 
left  at  his  livery  stable,  where  it  was  fed 
and  cared  for  until  January  18,  1907,  at 
which  time  appellee  sold  him -for  $75,  and 
gave  appellant  credit  for  that  amount  on  the 
bill  for  board.  This  action  was  brought  by 
the  appellant  to  recover  the  purchase  price 
of  the  horse,  upon  the  theory  that  the  con- 
tract of  sale  was  tainted  with  fraud,  and 
had  been  rescinded  on  that  ground.  The 
appellee  filed  a  general  denial  to  the  com* 
plaint,  and  also  filed  a  counterclaim,  lA 
which  he  demanded  Judgment  in  the  sum 
of  $158  for  board  and  care  of  the  horse 
during  the  time  he  remained  at  the  livery 
stable  of  appellee.  To  this  counterclaim 
there  was  a  general  denial.  No  question 
is  presented  as  to  the  form  or  sufficiency  ct 
the  pleadings.  The  case  was  tried  by  the 
court  and  resulted  in  a  Judgment  In  favor  of 
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appellee  on  his  connterclalm  for  the  sum 
of  ?78.90. 

[1,2]  Appellant  seeks  a  reversal  of  the 
Judgment  on  the  ground  that  the  evidence 
'  ta  Insufficient  to  sustain  the  judgment  Up- 
on the  Issues  of  fraud  and  rescission  pre- 
sented '  by  the  complaint  and  the  answer 
thereto,  the  evidence  is  conflicting,  and 
therefore  the  findings  of  the  trial  court  can- 
not be  disturbed  on  appeal.  This  Is  conced- 
ed by  appellant,  but  it  contends  that  the 
evidence  is  insufficient  to  sustain  the  finding 
and  judgment  in  appellee's  favor  on  the 
counterclaim.  The  judgment  in  favor  of 
appellee  is  based  upon  the  allegations  con- 
tained in  the  counterclaim  that  appellant 
was  indebted  to  appellee  in  the  sum  of  $158.- 
90  for  boarding  horse,  horseshoeing,  and  horse 
hire  furnished  at  the  special  instance  and 
request  of  appellant,  and  upon  the  evidence 
tending  to  support  these  allegations.  The  evi- 
dence shows  that  the  horse  was  at  the  liv- 
ery stable  of  appellee  from  May  1,  1906,  to 
January  18,  1907,  and  that  the  appellant 
agreed  to  pay  the  regular  board  for  him,  but 
there  is  no  evidence  that  appellant  agreed 
to  pay  any  particular  price  for  traard  of 
the  horse,  and  there  is  no  evidence  showing 
or  tending  to  show  what  it  was  reasonably 
and  fairly  worth  to  board  and  care  for  a 
horse  at  a  livery  stable  in  Indianapolis  dur- 
ing the  time  this  horse  was  so  boarded. 
If  there  were  any  evidence  showing  or  tend- 
ing to  show  the  ordinary  or  usual  price  for 
boarding  horses  In  Indianapolis  at  the  time, 
the  judgment  could  be  sustained,  but,  in  the 
altsence  of  such  evidence,  we  are  compelled 
to  reverse  it  Counsel  for  appellee  has 
failed  to  call  our  attention  to  any  evidence 
upon  this  branch  of  the  case,  and  we  have 
carefully  searched  the  record  in  a  vain  at- 
tempt to  discover  such  evidence. 

The  motion  of  appellee  for  a  new  trial 
should  have  been  sustained.  The  judgment 
of  the  trial  court  Is  tl^erefore  reversed,  with 
directions  to  grant  a  new  trial. 


(251  III.  13) 

JUSTICE  V.  WILKINS  et  aL 

(Supreme  Coart  of  Illinois.    Jane  20,  1911. 

Rehearing  Denied  Oct  4,  1911.) 

1.  isxbcutobb  and  aouinisibatobs  (s  17*)— 
Administbation— Appointment. 

Administration  Act  (Kurd's  Rev.  St  1909, 
e.  3)  i  19,  subd.  8,  provides  that,  if  a  decedent 
leaves  neither  children,  father,  mother,  brotbeis, 
sisters,  or  grandchildren,  then  administration 
shall  be  granted  to  the  next  of  kin,  or  any  com- 
petent person  nominated  bv  them,  and  that  only 
such  persona  as  are  entitled  to  administer  un- 
der the  act  shall  have  the  right  to  nominate, 
and^  when  several  are  claiming  and  are  equally 
entitled  to  administer,  the  court  may  grant  let- 
ters to  one  or  mort  of  them,  preferring  relatives 
of  the  whole  to  those  of  the  half  blood.  Held, 
that  the  statute  was  mandatory,  and  that  where 
intestate  died  without  children,  or  descendants 
of  children,  parents,  brothers,  or  sisters,  leav- 


ii^  as  his  next  of  kin  some.  16  nephews  and 
nieces,  the  court  had  no  jurisdiction  to  appoint 
a  stranger  to  the  class,  nominated  by  one  of 
the  nieces,  unless  the  others  in  the  same  class 
who  were  equally  entitled  to  administer  waived 
their  rights,  since,  when  any  one  heir  of  a  class 
waives  his  right  and  nominates  another,  the 
one  nominated  does  not  displace  other  heirs  of 
the  same  class  with  e^ual  rights  to  administer, 
unless  the  person  nominating  is  the  only  heir  of 
the  class. 

[Ed.  Note.— For  other  cases,  gee  Executors 
and  Administrators,  Cent  Dig.  {g  43-SO;  Dec. 
Dig.  {  17.»] 

2.  EXBCniOBS  AND  Administbatobs  (g  32*)— 
New  Adminisibatob  —  Appoinxment  —  De- 
livery OF  Estate. 

Where  a  nominee  of  a  member  of  a  class 
entitled  to  administer  a  decedent's  estate  has 
been  appointed,  and  thereafter  a  member  of  the 
class  equally  entitled  and  competent  insists  on 
his  right  to  administer  and  is  appointed,  the 
court  in  turning  over  the  estate  to  him  may 
make  all  necessary  orders  for  its  protection,  and 
for  the  compensation  of  the  person  previously 
appointed. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  I  196;  Dec. 
Dig.  i  32:*] 

3.  Execdtobs  and  Administbatobs  (i  18*)— 

APrOINTMEHT— DiSCBETION. 

The  office  of  administrator  should  not  ordi- 
narily be  committed  to  one  who  has  a  special 
interest  opposed  to  the  interests  of  the  other 
heirs,  if  any  choice  is  permitted  by  the  statute. 
[Ed.  Note. — For  other  cases,  see  EiXecutors 
and  Administrators,  Cent.  Dig.  §  66;  Dec.  Dig. 
8  18.*] 

4.  Executors  and  Administbatobs  (|  18*) — 
Appointment— Qualification — Intebest. 

Where  the  nominee  of  a  niece  of  decedent 
for  the  position  of  administrator  had  for  sev- 
eral years  prior  to  decedent's  death  practically 
the  entire  control  of  his  property,  and  it  was 
insisted  by  the  other  heirs  that  he  had  not  re- 
turned a  ;property  inventory  of  the  estate,  but 
had  in  his  possession  assets  l>elonging  to  the 
estate,  his  appointment  as  administrator,  if 
such  charges  were  true,  would  be  an  improper 
exercise  of  the  court's  discretion;  his  interest 
being  opposed  to  that  of  the  other  heirs. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  i  66 ;  Dec.  Dig. 
§  18.*] 

Error  to  Appellate  Court,  Fourth  District 
on  Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Samuel  L.  Dwight,  Judge. 

Judicial  settlement  of  the  estate  of  Sea 
Bird  Wllklns,  deceased.  From  an  order  ap- 
pointing Demalian  Justice  administrator, 
Hugh  C.  Wilklns  and  others  appeal  to  the 
circuit  court  and,  that  court  with  the  Ap- 
pellate Court  having  sustained  the  appoint- 
ment [158  111.  App.  504],  objectors  bring  er- 
ror.   Reversed  and  remanded. 

Kagy  &  Vandervort,  for  plaintiffs  in  error. 
C.  n.  HoU,  E.  D.  Telford,  and  W.  F.  Bundy, 
for  defendant  in  error. 

CARTER,  (3.  J.  Sea  Bird  Wllklns  died 
Intestate  in  Marlon  County  on  June  4,  1908. 
He  was  a  batchelor,  and  left  no  child  or  de- 
scendants of  children,  parents,  brothers,  or 
sisters.  The  next  of  kin  and  only  heirs  at  law 
were  some  16  nephews  and  nieces  residing 
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In  tills  state  and  a  namber  In  other  states, 
and  a  nmuber  of  grandnepbews  and  grand- 
nieces  in  this  and  other  states.  He  left 
some  $30,000  or  $40,000  in  personal  property 
and  abont  1,000  acres  of  land  In  Illinois. 
Abont  8  o'clock  on  June  6,  1908,  tbe  morning 
after  the  funeral,  S.  Catherine  Justice,  one 
of  the  nieces  residing  in  Marion  county,  ap- 
peared In  the  county  court,  waived  her  right 
to  administer,  and  nominated  in  her  place 
her  son,  Demallan  Justice.  The  petition  did 
not  moition  any  of  tbe  other  heirs.  The 
court  appointed  the  administrator  in  ac- 
cordance with  the  prayer  of  the  petition. 
About  an  hour  afterwards  a  number  of  neph- 
ews and  nieces  appeared  and  filed  two  pe- 
titions in  the  same  court,  representing  that 
there  was  a  large  number  of  heirs  of  said 
Wllkins,  and  more  than  three-fourths  of 
them  desired  the  appointment  of  Roy  Wil- 
kins  as  administrator,  and  on  behalf  of 
themselves  and  the  other  heirs  they  request- 
ed time  In  which  to  present  proper  petitions. 
They  further  requested  that  the  county  court 
give  full  bearing  as  to  who  was  the  proper 
person  to  administer  and  that  it  set  aside 
the  order  appointing  Demalian  Justice.  La- 
ter on  a  number  of  other  nephews  and  nieces 
filed  petitions  for  the  appointment  of  Roy 
Wllkins.  The  county  court  proceeded  to 
enter  orders,  in  due  course,  upon  the  admin- 
istration as  awarded  to  Demalian  Justice, 
appointing  appraisers,  fixing  claim  day,  and 
granting  leave  to  sell  the  personal  property. 
Objections  In  various  forms  and  an  applica- 
tion for  change  of  venue  were  made  by  plain- 
tiffs in  error  to  the  proceedings.  Plaintiffs 
in  error  appealed  from  the  order  appointing 
Demalian  Justice  administrator  to  the  cir^ 
cult  court,  and  that  court  and  the  Appellate 
Court  have  sustained  the  appointment.  The 
case  is  brought  to  this  court  on  a  petition 
for  certiorari  for  further  review. 

Section  18  of  the  administration  act 
(Hurd's  Rev.  St.  1909,  c.  3)  reads,  in  part, 
as  follows:  "Administration  of  the  estate  of 
all  persons  dying  Intestate  shall  be  granted 
to  some  one  or  more  of  the  persons  herein- 
after mmtioned  and  they  are  respectively 
entitled  to  preference  thereto  in  the  follow- 
ing order:  First,  to  the  surviving  husband 
or  wife  or  any  competent  person  nominated 
by  him  or  her."  Then  follow  clauses  as  to 
(2)  childroi;  (JS)  father;  (4)  mother;  (5) 
brothers;  (6)  sisters;  (7)  grandchildren— In 
each  instance  adding,  "or  any  competent  per- 
son nominated  by  them,"  or  by  him  or  her, 
as  the  case  may  be.  Tbe  eighth  clause  read 
as  follows:  "To  the  next  of  kin  or  any  com- 
petent person  nominated  by  them."  It  Is 
further  provided:  "Only  such  persons  as  are 
entitled  to  administer  under  this  act  shall 
have  the  right  to  nominate.  When  several 
are  claiming  and  are  equally  entitled  to  ad- 
ministration, the  court  may  grant  letters  to 
one  or  more  of  them,  preferring  relatives 
of  the'  whole  to  those  of  half  blood."    The 


decision  of  this  case  turns  npon  what  Is  tb* 
proper  construction  of  said  eighth  clause. 

[1,  2]  Any  one  of  the  nephews  and  nieces 
residing  in  this  state,  and  otherwise  quail-  , 
fled,  was  entitled  to  be  apirainted  as  admin- 
istrator, and  the  court  might  have  granted 
letters  to  any  one  or  more  of  them.  Could 
he  legally  appoint  a  stranger  to  the  class, 
nominated  by°  one  of  these  nephews  or  nieces, 
unless  the  others  who  were  equally  entitled 
to  administer  waived  their  rights?  We  think 
not  In  our  Judgment  the  statute  is  manda- 
tory to  appoint  one  or  more  of  the  next  of 
kin  residing  In  the  state,  who  were  other- 
wise qualified,  nnless  they  waived  their 
rights.  O'Rear  v.  Crum,  135  III.  294,  25  N. 
E.  1097;  Judd  v.  Ross,  146  III.  40,  34  N.  E. 
631.  When  any  one  heir  of  a  class  waives 
the  right  and  nominates  another,  the  one 
so  nominated  Is  not  to  stand  In  the  place  of 
the  other,  with  equal  rights  to  administer  as 
against  the  other  heirs  of  the  class,  unless 
the  person  nominating  Is  the  only  heir  of 
that  class.  If  all  of  those  who  appear  of 
the  dass  entitled  to  administer  waive  that 
right  and  another  i)erBon  is  appointed  at  his, 
her,  or  their  reqn^rt.  If  one  of  the  others  of 
the  class  who  are  equally  entitled  to  admin- 
ister appears  "within  sixty  days  from  the 
death  of  Intestate"  and  insists  upon  his  right 
to  administer  in  person,  and  if  he  Is  a  com- 
petent person,  we  are  of  the  opinion  that  It 
would  be  the  duty  of  the  court  to  appoint 
blm,  provided,  however,  in  turning  over  the 
estate  the  court  may  make  all  necessary  or- 
ders for  Its  ptoper  protection,  and  for  tbe 
compensation  of  the  person  theretofore  ap- 
pointed. 

Tbe  statute  uses  the  singular  "him"  or 
"her"  whenever  It  refers  to  a  class  composed 
of  but  one,  and  "them"  when  referring  to 
a  class  which  may  be  composed  of  more  tban 
one.  Said  section  18  was  amended  to  read  as 
it  now  does  in  1905.  Previous  to  the  amend- 
ment. It  provided  that  the  administration 
should  be  granted  to  certain  persons  "If  they 
will  accept  the  same,  or  the  cotlrt  may  grant 
letters  of  administration  to  some  competent 
person  who  may  be  nominated  to  the  conrt 
by  either  of  them,"  etc.  The  Legislature, 
t>y  changing  the  language  In  the  amendment 
and  using  in  some  clauses  the  word  "him" 
or  "her,"  and  in  others,  including  clause  8, 
the  word  "them,"  clearly  intended  by  clause 
8  to  give  tbe  right  to  nominate  to  the  class 
and  not  to  one  of  the  class.  If  no  qualified 
heir  of  the  class  desires  to  be  appointed,  then 
the  fair  and  reasonable  method,  when  there . 
is  no  unanimous  nomination,  is,  everything 
else  being  equal,  for  the  court  to  appoint  the 
nominee  of  the  majority  of  the  class.  Wheth- 
er these  provisions  of  the  statute  are  wise  or 
unwise  is  not  for  this  court  to  decide. 

[3]  In  passing  upon  the  application  of  two 
or  more  persons  equally  entitled  to  admin- 
ister, a  large  discretion  must  necessarily  be 
left  to  the  court  appointing.  The  office  of 
administrator  is  one  of  trust  and  confidence^ 
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SAi  Bbonld  not  ordJuarlly  be  committed  to 
one,  if  any  choice  is  permitted  by  the  stat- 
ute, who  has  a  special  interest  opposed  to 
the  interests  of  the  other  heirs.  Heward  v. 
Slagle,  52  III.  336 :  Stearns  t.  Plske,  18  Pick. 
(Mass.)  24;  In  re  Schmidt's  Estate,  183  Pa. 
129,  38  Atl.  464 ;  Bridgman  v.  Bridgman,  30 
W.  Va.  212,  8  S.  B.  580 :  In  re  Drew's  Ap- 
peal, 58  N.  H.  319;  Moody  r.  Moody,  29  Ga. 
K19;  1  Woemer  on  Law  of  Administration 
<2d  Ed.)  §  235. 

[4]  It  is  insisted  by  appellants  that  the 
present  administrator  for  several  years  be- 
fore the  death  of  Sea  Bird  Wllkins  had  prac- 
tically entire  control  of  the  property  of  the 
deceased.  It  Is  also  insisted  that  he  has  not 
returned  a  proper  Inventory  of  the  estate, 
and  that  he  has  in  his  possession  assets  be- 
longing to  the  estate.  If  the  facts  support 
these  contentions,  Demallan  Justice  is  not  a 
proper  person  to  administer  the  estate. 
Heward  v.  Slagle,  supra. 

The  question  whether  we  can  review  the 
facts  as  well  as  the  law  In  this  case,  in  view 
of  our  holding,  need  not  be  decided.  Our 
views  on  similar  questions  are  fully  set  forth 
Jn  Zelgler  v.  Illinois  Trust  and  Savings  Bank, 
245  111.  180,  91  N.  B.  1041,  28  L,  B.  A.  (N.  S.) 
1112,  and  cases  cited. 

The  Judgments  of  the  Appellate  Court  and 
of  the  circuit  court  will  be  reversed  and  the 
canse  remanded  to  the  circuit  court  for  fur- 
ther proceedings  In  accordance  with  the 
views  herein  expressed. 

Reversed  and  remanded. 


(261  III.  68.) 

CHICAGO  &  N,  W.  RT.  CO.  et  al.  t. 
MILLER  et  al. 

(Supreme  Court  of  IllinoiB.    June  20,  1911. 
Rehearing  Denied  Oct  6,  1911.) 

1.  Eminent    Domaiit    (§  177*)  —  CoNDJatNA- 

TION    PbOCEEDINOS — PARTIES. 

Where  petitioner  sought  to  take  a  lot  and 
all  interests  therein  for  public  use,  it  was  its 
duty  to  bring  into  court  as  defendants  all  per- 
sons having  any  interest  In  the  property,  but 
It  was  not  bound  to  decide  on  the  validity  of 
the  titles  of  the  contending  claimants. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  {§  478,  4iS0,  481,  483,  485; 
Dec.  Dig.  §  177.*] 

2.  Eminent  Domain  ({  177*)— PBOCEEDiNaft— 
•<3oNFLicTiHO  Interests. 

Though  one  having  an  interest  in  property 
•ought  to  be  condemned,  if  not  made  a  defend- 
ant, will  not  be  affected  by  the  judgment,  one 
defendant  cannot,  by  disputing  the  t^tle  of  an- 
other or  raising  a  controversy  as  to  thfir  re- 
spective interests,  elimiiiate  another  defendant 
from  the  proceeding. 

[EA,  Note.— For  other  cases,  see  Biminent  Do- 
main,  Cent   Dig.    St    478-486;     Dec.    Dig.    { 

3.  Eminent  Domain  ({  223*)— Condemnation 
Proceeding:,  —  Separatk  Interests  —  As- 
sessment OF  Damages. 

The  statnte  providing  for  the  condemnation 
of  land  and  the  oath  of  the  jury  contemplates 


the  assessment  of  damages  tor  separate  int«r> 
ests,  when  that  can  be  done,  and,  where  awards 
are  so  made,  it  is  the  duty  of  the  jury  to  first 
fix  the  value  of  the  entire  property  as  between 
the  petitioner  and  all  the  defendants,  and  then, 
if  possible,  divide  the  award  according  to  the 
respective  interests  of  the  defendants. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  §§  568-573;  Dec  Dig.  8  223.*] 

4.  Eminent  Domain  (§'  168*)— Issues— Dis- 
putes Between  Defendants. 

In  condemnation  proceedings,  the  question 
of  title  is  preliminary  to  an  assessment  of  dam- 
ages; the  court  on  a  proper  issue  being  au- 
thorized to  determine  disputes  between  the  dif- 
ferent defendants  after  payment  of  the  award 
to  the  county  treasurer. 

[Ed.  Note.— Foil  other  cases,  see  Eminent  Do- 
main,. Cent  Dig.  g§  428-432;   Dec.  Dig.  S  ISa*] 

8.  Eminent  Domain  (8  168*)— Tbial— Pinal 

Adjudication. 

Petitioner  In  proceedings  to  condemn  land 
is  not  required  to  delay  condemnation  because 
of  a  dispute  between  defendants  as  to  the  share 
of  each  in  the  total  award,  where  it  is  impos- 
sible to  have  a  final  adjudication  before  trial. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  88  428-482 ;  Dec.  Dig.  8  158.*] 

6.  Eminent  Domain  (8  243*)  —  Condemna- 
tion    PBOCEEDINOS  —    COROI.UBIVENE8S     or 

Award. 

Where  the  owners  of  certain  leaseholds  in 
property  sought  to  be  condemned  were  joined 
Djr  the  petition,  and  the  petition  was  never  dis- 
missed as  to  them,  their  failure  to  participate 
in  the  trial  and  offer  evidence  as  to  the  total 
value  of  the  property  did  not  prevent  the 
award  for  the  total  value  of  the  lot  and  all  in- 
terests therein  from  being  conclusive  against 
them. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  88  627-629 ;  Dec.  Dig.  8  243.*] 

7.  B5MINENT  Domain  (g  263*)  —  Rkvbrsal— 
Proceedings  Afieb  Remand— New  Plead- 
ings. 

Where  an  order  In  condemnation  proceed- 
ings, holding  that  certain  claimants  under  lease- 
holds had  no  interest  in  the  property,  was  re- 
versed, the  court  holding  that  the  leases  were 
valid  in  equity  and  that  the  claimants  were  en- 
titled to  damages  by  the  taking  of  the  property, 
it  was  error  for  the  court  on  remand  to  permit' 
the  owner  of  the  fee  to  dismiss  her  cross-peti- 
tion and  order  new  pleadings  raising  a  new  is- 
sue as  to  whether  such  lessees  had  any  legal  or 
equitable  rights  under  their  leases,  and  to  ren- 
der judgment  against  them  on  their  refusal  to 
file  new  petitions,  since  no  subsequent  pro- 
ceedings would  be  in  accordance  with  the  prior 
determination  of  the  Supreme  Court  except  a 
finding  that  the  leases  were  valid  in  equity  and 
a  trial  of  the  question  of  damages. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  8  687;    Dec.  Dig.  8  263.*] 

8.  Eminent  Domain  (8  263*)  —  Condemna- 
tion Pboceedings— Interest  in  Fund. 

Where  claimants  in  condemnation  proceed- 
ings under  leaseholds  established  their  validity 
in  equity  on  an  appeal,  and  the  court  directed 
a  portion  of  the  fund  to  be  paid  to  tbe  county 
treasurer  until  further  order  of  the  court,  their 
rights  were  protected  by  such  order  and  were 
not  waived  by  their  refusal  after  remand  to 
file  new  petitions  agninst  the  fund ;  tbey  hav- 
ing objected,  on  the  dismissal  of  their  claim 
because  of  such  refusal,  to  payment  of  the  bal- 
ance of  the  fund  to  tbe  prior  owner  of  the  fee. 
[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §'  687 ;    Dec.   Dig.  8  2t>i.* 
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9.   JCBT    (S    19*)— PROCEEDIWOS— JCBT   TRIAt. 

In  proceedings  to  condemn  land,  a  trial  by 
Jury  for  the  purpose  of  assessing  damages  is  a 
matter  of  right. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent. 
Kg.  U  116-119;   Dec.  Dig.  S  18,*] 

Appeal  from  Superior  Oonrt,  Cook  Connty ; 
Ben  M.  Smith,  Judge. 

Condemnation  proceedings  by  the  Chicago 
ft  Northwestern  Railway  Company  to  secure 
certain  lands  owned  by  one  Phoebe  F.  Clark, 
In  -which  Averlll  H.  Miller  and  another 
claim  damages  for  loss  of  leasehold.  From 
an  order  dismissing  their  petition,  they  ap- 
peaL  Reversed  and  remanded,  witb  direc- 
tions. 

Harris  F.  Williams  (Eldon  M.  Votaw,  of 
counsel),  for  appellants.  Wilson,  Moore  & 
Mcllvalne,  for  appellee  ChlcaBO  &  N.  W.  Ry. 
Co.  Moses,  Rosenthal  &  Kennedy  (Joseph  W. 
Moses  and  Edward  D.  Wallace,  of  counsel), 
for  appellee  Phoebe  Fs  Clark. 

CARTWRIGHT,  J.  Inthe  petition  filed  by 
the  Chicago  &  Northwestern  Railway  Com- 
pany, one  of  the  appellees.  In  the  superior 
court  of  Cook  county,  to  ascertain  the  com- 
pensation to  be  paid  for  property  to  be  tak- 
en for  a  passenger  station,  Phoebe  F.  Clark, 
the  other  appellee,  was  named  as  owner  of 
the  fee  of  a  certain  lot,  and  numerous  per- 
sons. Including  AverlU  H.  Miller  and  Ernest 
F.  Scheldein,  were  stated  to  be  In  possession 
of  the  building  located  on  the  lot  and  hav- 
ing or  claiming  Interests  therein,  a.s  tenants 
or  otherwise.  An  order  was  entered  requir- 
ing any  defendants  whose  Interests  were  ad- 
verse to  present  their  claims  for  adjudica- 
tion by  a  day  fixed  In  the  order.  On  April 
20.  1907,  Mrs.  Clark  filed  her  cross-petition, 
alleging  that  Miller  claimed  a  right  to  pos- 
session under  a  lease  expiring  April  30,  1911, 
and  Scheldein  claimed  under  a  lease  ex- 
piring April  30.  1909.  which  leases  were  ex- 
ecuted by  certain  persons  without  authority 
In  writing  from  her,  and  that  they  had  not 
been  ratified  in  writing  and  were  therefore 
void.  Miller  and  Scheldein  answered,  claim- 
ing to  be  tenants  under  the  leases,  and  upon 
a  hearing  the  court  held  the  lenses  to  be  void 
and  that  Miller  and  Scheldein  were  not  en- 
titled to  any  Compensation.  From  that  order 
Miller  and  Scheldein  appealed  to  this  court. 
The  condemnation  suit  proceeded,  but  Miller 
and  Scheldein  say  that  they  did  not  partici- 
pate in  the  proceedings  after  their  appeal. 
The  record  recites  the  appearance  at  the  trial 
of  all  the  parties  interested  in  the  property 
named  in  the  petition ;  but  as  the  court  had 
held  that  Miller  and  Scheldein  bad  no  right, 
title,  or  interest  therein,  the  recital  cannot 
be  interpreted  as  including  them.  There  was 
a  verdict  awarding  to  the  owner  or  owners 
of  the  lot  155,000,  and  Judgment  was  entered 
on  the  verdict  on  December  24,  1007,  order- 


ing payment  of  tbe  omnpensatlon  to  the 
county  treasoier  of  Cook  connty  for  the  ben- 
efit of  the  owner  or  owners  of  the  property. 
Payment  was  made  in  accordance  witli  tliat 
order.  The  record  of  the  appeal  showed  that 
there  bad  been  such  part  performance  of  the 
leases  as  wonid  take  them  out  of  the  statute 
of  frauds,  and,  as  equitable  rights  In  real 
estate  are  property  equally  witb  legal  rights 
and  have  equal  protection  nnder  the  statute 
and  laws,  we  held  that  the  court  erred  in 
holding  the  leases  void  and  denying  to  Miller 
and  Scheldein  a  right  to  their  pecuniary  val- 
ue, if  they  iiad  any.  The  order  was  reversed, 
and  the  cause  was  remanded  to  the  superior 
court  for  further  proceedings  in  accordance 
with  the  views  expressed  in  the  opinion  filed. 
Chicago  &  Northwestern  Railway  Co.  ▼.  Mil- 
ler, 233  111.  506,  84  N.  B.  683.  On  May  25. 
1908,  the  proceeding  on  the  cross-petition  of 
Mrs.  Clark  and  the  answer  of  Miller  and 
Scheldein  was  redocketed  In  the  superior 
court,  and  the  court  ordered  the  payment  of 
$22,700  out  of  the  money  held  by  the  county- 
treasurer  to  the  holder  of  a  mortgage  on  the 
property,  and  recited  in  the  order  that  Mrs. 
Clark  was  entitled  to  the  remainder  of  the 
compensation,  subject  to  the  rights  and 
claims  of  Miller  and  Scheldein.  Mrs.  Glaiic 
asked  for  an  order  for  the  payment  of  the 
balance  of  the  money  to  her,  and  the  oonrt 
ordered  the  payment  of  $25,300,  but  on  the 
motion  of  Miller  and  Scheldein  ordered  the 
county  treasurer  to  retain  the  balance  of  $7,- 
000,  without  prejudice  to  the  rights  of  MU- 
ler  and  Scheldein  against  the  petitioner  and 
Mrs.  Clark,  or  either  of  them.  On  JTovember, 
9, 1910,  Miller  and  Scheldein  moved  the  court 
to  call  a  jury  and  proceed  with  the  trial 
agnlnst  the  petitioner  for  the  purpose  of 
assessing  and  awarding  to  them  their  com- 
pensation and  damages  on  account  of  the 
taking  of  the  property ;  but  the  court  denied 
the  motion.  Mrs.  Clark  moved  the  court  for 
leave  to  dismiss  her  cross-petition  and  file  a 
new  petition  instanter,  and  that  Miller  and 
Scheldein  be  ruled  to  each  file  his  petitioa 
within  five  days,  setting  forth  what  interests 
they  claimed,  and  in  default  thereof  be 
barred  from  any  right  or  claim  to  compen- 
sation or  damages.  The  court  allowed  the 
motion  of  Mrs.  Clark  and  ordered  that  a 
hearing  should  first  be  had  upon  the  peti- 
tions 80  ordered  to  be  filed,  to  determine 
whether  Miller  and  Scheldein  had  any  legal 
or  equitable  rights  under  their  leases,  and,  if  it 
should  befound  that  they  had  any  such  rights, 
a  Jury  should  be  called  for  the  purpose  of 
assessing  and  awarding  their  damages  against 
the  fund  in  the  hands  of  the  connty  treas- 
urer. Mrs.  Clark  filed  her  petition  in  accord- 
ance with  her  motion  and  the  order  of  the 
court,  praying  for  payment  to  her  of  the 
balance  of  the  fund.  Miller  and  Scheldein 
excepted  to  the  order  and  refused  to  file  new 
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petitions.  Thereupon  the  eonrt  entered  de- 
fault against  them  and  ordered  that  they  he 
forever  barred  and  foreclosed  from  any  right 
or  claim  to  or  participation  In  the  distribu- 
tion of  the  Bum  remaining  with  the  comity 
treasurer  and  ordered  payment  of  said  sum 
forthwith  to  Mrs.  Clark.  Miller  and  Schel- 
deln  excepted  and  again  appealed  to  this 
court 

ri]  In  the  proceeding  to  condemn  the  lot. 
It  was  not  some  particular  Interest  that  the 
petitioner  sought  to  take,  but  the  lot  itself 
and  all  Interests  therein.  Stubblngs  v.  Vil- 
lage of  Evanston,  136  111.  37,  26  N.  B.  6T7, 
11  L.  R.  A.  839,  24  Am.  St  Rep.  300.  To 
accomplish  that  purpose  it  was  the  duty  of 
the  petitioner  to  bring  into  the  court  as  de- 
fendants all  persons  having  any  right  title, 
or  Interest  In  the. property;  but  It  was  not 
bound  to  decide  upon,  the  yalidlty  of  the 
titles  of  contending  claimants.  Thomas  t. 
St  liouis,  BelleTllle  &  Southern  Railway  Co., 
164  m.  634,  46  N.  E.  8. 

[2]  If  one  having  an  interest  in  property 
is  not  made  a  defendant,  the  petitioner  will 
not  acquire  that  interest;  but,  when  the 
petitioner  has  named  all  parties  liaving  in- 
terests, one  defendant  cannot,  by  disputing 
the  title  of  another  or  raising  a  controversy 
as  to  their  respective  interests,  eliminate  an- 
other defendant  from  the  proceeding. 

[3]  The  statute  and  the  oath  of  the  Jury 
contemplate  assessments  of  damages  for  sep- 
arate interests  where  that  can  be  done,  and 
where  awards  are  po  made  it  Is  the  duty 
of  the  jury  to  first  fix  the  value  of  the  en- 
tire property  as  between  the  petitioner  and 
all  the  defendants,  and  then  to  divide  the 
same  according  to  the  respective  interests  of 
the  defendants.  Chicago,  Burlington  Sc  Quln- 
cy  Railroad  Co.  v.  Relsch  &  Bros.,  247  111. 
S50.  93  N.  E.  383.  There  are  instances,  how- 
ever, where  it  is  impossible  for  the  Jury  to 
determine  the  amount  of  compensation  for  a 
particular  interest  because  of  an  unsettled 
controversy  between  the  defendants,  and  the 
General  Assembly  could  not  have  contemplat- 
ed separate  awards  where  they  conld  not 
be  made.  Provision  is  made  for  the  payment 
of  compensation  to  the  connty  treasurer,  and 
in  case  of  unsettled  disputes  the  parties  may 
Btill  be  heard  on  their  claims  against  the 
fund. 

[4]  The  question  of  title  iB  preliminary  to 
an  assessment  of  damages,  and  on  a  proper 
issue  the  court  may  determine  disputes  be- 
tween the  defendants.  Chicago  &  Milwaukee 
Electric  Railroad  Co.  v.  Diver,  213  111.  26, 
72  N.  B.  758;  Sanitary  District  v.  Pitts- 
burgh, Ft  Wayne  &  Chicago  Railway  Co., 
216  111.  S75,  76  N.  EL  248. 

[I]  It  may  be  impossible,  as  it  was  in  this 
case,  to  have  a  final  adjudication  before  the 
trial,  and  It  would  be  against  public  policy 
and  the  spirit  and  Intent  of  the  eminent  do- 
main act  to  hold  that  a  petitioner  must  de- 
lay condemnation  because  of  a  dispute  be- 


tween defendants  as  to  what  share  each 
should  have  of  the  total  award.  If  a  con- 
troversy had  been  pending  between  Mrs. 
Clark  and  Miller  and  Scheldein  when  the 
petition  to  condemn  was  -filed,  the  conflicting 
claimants  would  all  have  been  necessary 
parties,  and  the  award  would  have  been  dis- 
ix>sed  of  afterward  according  to  the  final  de- 
termination of  that  controversy.  That  was 
the  situation  in  Eddleman  v.  nnlon  County 
Traction  &  Power  Co.,  217  111.  409,  75  N.  E. 
610,  where  the  title  to  property  condemned 
was  in  litigation  In  a  pending  chancery  suit. 
It  was,  of  course,  impossible  to  have  bind- 
ing, separate  awards  by  the  Jury  to  contend- 
ing claimants,  and  it  was  held  to  be  the 
proper-  practice  to  order  the  compensation 
paid  to  the  connty  treasurer  to  abide  the  re- 
sult of  the  chancery  ^ult.  In  Colehour  v. 
State  Savings  Institution,  90  III.  152,  there 
was  a  foreclosure  suit  and  also  a  condem- 
nation proceeding,  and  the  mortgage  was 
held  to  be  transferred  to  the  fund  awarded 
as  compensation.  In  Metropolitan  Elevated 
RaUway  Co.  v.  Eschner,  232  111.  210,  83  N. 
E.  809,  some  of  the  defendants  claimed  com- 
pensation for  tax  titles,  and,  the  question 
not  having  been  settled  preliminary  to  the 
trial,  It  was  decided  that  the  court  conld 
protect  the  iwrtles  by  ordering  payment  to 
the  connty  treasurer,  and  it  would  be  the 
duty  of  the  court  to  decide  upon  their  rights 
in  ordering  payment  of  the  compensation  to 
them. 

[B]  The  petitioner  brought  into  court  all 
the  parties  having  an  Interest  In  the  lot  as 
it  was  bound  to  do  In  order  to  acquire  their 
Interests,  and  none  of  them  ever  ceased  to 
be  defendants  to  the  petition.  Miller  and 
Scheldein  were  never  dismissed,  out  of  the 
suit  and  had  a  right  to  appear  and  offer 
testimony  at  the  trial  as  to  the  value  of 
the  property,  including  their  interests,  or 
to  show  the  extent  and  value  of  their  inter- 
ests as  a  part  of  the  whole.  If  there  was 
any  damage  to  them  which  would  not  have 
been  included  in  the  award  of  the  total  val- 
ue of  the  property  if  they  had  not  been  de- 
fendants, the  court  could,  and  doubtless 
would,  have  protected  their  rights  and  Inter- 
ests in  some  appropriate  manner.  Their  fail- 
ure to  participate  in  the  trial  and  offer  evi- 
dence was  not  the  fault  of  the  petitioner, 
and  the  award  was  for  the  total  value  of  the 
lot  and  of  all  interests  therein.  The  peti- 
tioner had  not  tlie  slightest  Interest  In  the 
controversy  between  them  and  Mrs.  Clark 
and  was  not  concerned  in  the  appeal.  That 
was  decided  in  a  similar  appeal  in  ihe  same 
condemnation  suit  where  It  was  held  that 
the  appeal  did  not  involve  the  condemnation 
of  the  property  or  the  rights  of  the  petition- 
er; that  the  petitioner's  case  ceased  upon 
payment  of  the  compensation  allowed  by  the 
Jury  for  the  property;  and  that  it  was  not 
a  party  to  the  appeal.  Chicago  &  North- 
western Railway  Co.  ▼.  Qarrett,  239  111.  297, 
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87  N.  B.  1009,  130  Am.  St  Rep.  229.  The 
railway  comiWDy  contends  that,  as  petition- 
er, It  paid  the  entire  compensation  for  the 
lot  and  all  Interests  therein,  and  that  the 
claims  of  defendants,  as  between  themselrea, 
are  against  the  fund  and  that  the  contro- 
versy between  Mrs.  Clark  and  Miller  and 
Scheldeln  does  not  concern  it  Counsel  for 
Mrs.  Clark  agree  with  the  railway  company 
In  that  position,  and  contend  with  much  en- 
ergy and  elaboration  of  argument  that,  if 
Miller  and  Scheldeln  are  entitled  to  any  com- 
pensation, it  is  to  be  taken  out  of  the  money 
that  would  otherwise  come  to  their  client 
It  will  be  seen  from  what  has  been  said  ttiat 
their  view  on  that  question  is  correct. 

[7]  The  matter  in  Issue  under  the  cross- 
petition  and  answers  thereto  was  remanded 
to  the  superior  court  for  further  proceedings 
In  accordance  with  the  views  expressed  In 
the  opinion  filed.  In  that  opinion  it  was 
held  that  the  leases  of  Miller  and  Scheldeln 
were  valid  in  equity,  and  that  the  court  err- 
ed in  holding  them  to  be  void  and  denying 
to  the  lessees  the  right  to  prove  damages 
to  them  by  taking  the  property.  No  subse- 
quent proceedings  would  be  In  accordance 
with  those  views  except  a  finding  that  the 
leases  were  valid  In  equity  and  a  trial  of 
the  question  of  damages.  The  court  there- 
fore erred  in  holding  that  another  hearing 
must  first  be  had  upon  a  new  issue  to  be 
made  whether  Miller  and  Scheldeln,  or  ei- 
ther of  them,  had  any  legal  or  equitable 
rights  under  their  leases.  Neither  had  the 
court  any  itower  to  order  new  petitions  filed. 
It  was  the  privilege  of  Mrs.  Clark  to  dismiss 
her  cross-petition  if  she  saw  fit  to  do  so  and 
not  contest  the  claim  of  Miller  and  Schel- 
deln ;  but  she  could  not  get  rid  of  that  claim 
by  such  proceedings,  and  there  was  no  occa- 
sion for  ordering  new  pleadings.  There  was 
no  new  issue  nor  any  change  in  the  issue, 
and  no  plausible  reason  for  allowing  Mrs. 
Clark  to  withdraw  her  petition  and  Instanter 
file  another  claiming  the  funds.  All  that 
the  superior  court  was  authorized  to  do  was 
to  determine  the  amount  of  compensation 
and  damages,  if  any,  to  which  Miller  and 
Scheldeln  were  entitled. 

[8]  The  railway  company  contends  that 
Miller  &nd  Scheldeln,  by  their  objection  to 
the  payment  of  the  balance  of  the  fund  to 
Mrs.  Clark,  asserted  their  right  to  a  share 
of  it  and  elected  to  resort  to  the  fund,  while 
counsel  for  Mrs.  Clark  insist  that  by  their 
refusal  to  file  new  petitions  against  the  fund 
they  have  elected  not  to  assert  any  right 
against  it  and  that  the  court  properly  or- 
dered the  balance  to  be  paid  to  their  client 
for  that  reason.  They  did  object  to  the  pay- 
ment to  Mrs.  Clark  of  the  balance  of  the 
.  fund,  and  their  rights  against  it  were  pre- 
served by  the  order  that  the  county  treas- 
urer retain  it  until  the  further  order  of  the 


court  'Bivy  also  asked  for  a  trial  against 
the  railway  company,  to  which  they  were  mot 
entitled,  and  refused  to  file  new  petitions 
against  the  fund,  which  we  hold  they  were 
not  required  to  do.  The  substantial,  merito- 
rious claim  made  by  them  Is  that  they  have 
a  right  to  compensation,  and  we  do  not  see 
how  their  refusal  to  obey  an  unauthorized 
order  could  work  a  forfeiture  of  that  right 

[9]  Mrs.  Clark,  one  of  the  appellees,  has 
assigned  as  a  cross-error  that  the  court  In 
the  order  appealed  from,  directed  that  a 
Jury  be  called  for  the  purpose  of  .assessing 
and  awarding  to  Miller  and  Scheldeln  their 
damages.  If  any  were  proved,  and  her  coun- 
sel say  that  a  Jury  trial  was  not  a  matter 
of  right.  Such  a  trial  Is  a  matter  of  right 
in  a  case  of  this  kind. 

The  order  of  the  superior  court  la  revers- 
ed, and  the  cause  is  remanded  to  that  court 
with  directions  to  try  the  question  of  the 
amount  of  compensation  and  damages,  to  be 
awarded  to  Miller  and  Scheldeln  for  their 
leasehold  Interests,  and.  If  they  are  found 
to  be  entitled  to  any  sum,  to  order  payment 
of  the  same  out  of  the  fund  In  the  hands  of 
the  county  treasurer. 

Reversed  and  remanded,  with  directions. 


(2E1  lU.  42) 

LIEBNOW  V.  WISCONSIN  LIMB  ft 
CEMENT  CO. 

(Supreme  Court  of  Illinois.    June  20,  1911. 
Rehearing  Benied  Oct  6,  1911.) 

1.  Mabteb  and    Sebvart  (§   270*)— iNJUBira 
TO    Servant— 'Neglioencb—Bvidencb— Ad- 

UISSIBILITT. 

Where,  in  an  action  for  injnriea  to  a  team- 
ster caused  by  the  hinged  driver's  seat  turning 
toward  the  horses  wbile  be  dismounted  from  the 
wagon,  the  evidence  showed  that  the  seat  was 
hinged,  so  that  it  could  be  turned  forward  to 
get  to  the  front  of  the  box  of  the  wagon,  and 
that  there  was  an  adjustable  canopy  top  on  the 
seat,  testimony  of  a  former  driver  of  the  wagon 
that  while  the  canopy  was  set  forward  or  one 
occasion  a  gnat  of  wind  tipped  the  canopy  over 
toward  the  horses,  that  in  gettlne  ofC  the  wagon 
at  one  time  be  had  grabbed  the  canopy  and 
pulled  it  forward,  bnt  let  it  go  and  shoved  It 
back,  and  that  he  had  tied  a  piece  of  rope 
around  the  seat  afterward  at  the  angsestion  of 
the  master's  foreman,  was  inadmissible  against 
the  master. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  S|  916,  919;  Dec  Dig.  f 
270.*1 

2.  Master  and  Servawt  (|  105*)— Safe  Ap- 
puances— DUTT  OF  Mabteb. 

A  master  must  exercise  ordinary  care  to 
furnish  appliances  reasonably  safe,  and  a  mas- 
ter furnishing  a  teamster  a  wagon  with  a  seat 
of  a  kind  in  common  use  in  the  neighborhood 
for  at  least  10  years  by  people  generally,  and 
by  every  one,  including  the  most  careful  and 
pmdent  is  not  guilty  of  negligence  in  failing 
to  furnish  reasonably  safe  appliances. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Rprvaot  Cent  Dig.  S3  185-191;  Dec  Dig.  | 
105.«1 
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8.  Master  awd  Sebvart  ({  162*)— Ikjukies 
TO  Sebvant— Neougbhck— Failubk  to  Ik- 

STBUCT    SbBVANT. 

An  employer,  famishing  to  an  adult  team- 
ster of  4  or  6  years'  exi>erience  a  wagon 
with  a  seat  hinged  so  that  it  could  be  tamed 
forward,  may  assume  that  the  teamster  could 
handle  the  team  and  drive  the  wagon  with  safe- 
ty; and  the  failure  to  inform  the  teamster  of 
the  conditions  is  not  actionable  negligence,  the 
wagon  and  seat  having  been  in  common  use  for 
at  least  10  years. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  313 ;  Dec.  Dig.  }  152.*] 

4.  Mastkb  AMD  Servant  (§  109*)— Injuries 
TO  Sebvaht— Action— Negligence. 

An  employer  furnished  to  an  experienced 
adult  teamster  a  wagon  with  a  seat  hinged  so 
that  it  could  be  turned  forward  to  get  to  the 
front  ot  the  box  of  the  wagon.  There  was  an 
adjustable  canopy  top  on  the  seat.  Such  seats 
were  never  made  with  any  loclc  to  prevent  their 
being  turned  forward  in  use,  and  if  necessai?  to 
turn  the  seat  forward  the  canopy  top  could  be 
adjusted  by  turning  it  baclrward,  so  that  there 
would  be  no  danger  of  its  striking  the  horses 
or  frightening  them.  The  -seat  would  not  turn 
over  without  the  application  of  considerable 
force.  A  teamster  was  injured  while  dismount- 
ing from  the  wagon  in  consequence  of  the  seat 
turning  forward.  Held  not  to  show  actionable 
negligence  of  the  employer  in  having  a  canopy 
top  without  a  strap  around  the  seat  to  fasten  it. 
[Ed.  Note. — ^For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  §  204;    Dec.  Dig.  {  109.*] 

Error  to  Branch  Appellate  Court,  Fir^t 
District,  on  Appeal  from  Superior  Court, 
Cook  County;    Wlllard  M.  McEwen,  Judge. 

Action  by  Cbarles  Liebnow  against  the 
Wisconsin  Ltme  &  Cement  Company.  There 
was  a  Judgment  of  the  Appellate  Court,  af- 
firming a  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Reversed  and  remanded. 

F.  J.  Canty  and  J.  C.  M.  Clow,  for  plain- 
tiff in  error.  F.  W.  Jaros  and  Francis  J. 
WooUey,  for  defendant  In  error. 

CARTWRI6HT,  J.  Charles  Liebnow,  de- 
fendant  in  error,  obtained  a  Judgment  In 
the  superior  court  of  Cook  county  against 
the  Wisconsin  Lime  &  Cement  Company, 
plaintiff  In  error,  for  $2,250  damages  on  ac- 
count of  Injuries  received  by  him  while 
working  for  the  plaintiff  In  error  as  a  team- 
ster, and  the  Branch  Appellate  Court  for  the 
First  District  affirmed  the  Judgment.  The 
record  is  in  this  court  In  return  to  a  writ 
of  certiorari. 

The  injuries  resulted  from  the  hinged  drlv- 
w's  seat  turning  forward  toward  the  horses 
while  the  plaintiff  was  dismounting  from 
the  wagon,  and  the  charge  of  the  declaration 
was  that  the  defendant  was  guilty  of  negli- 
gence in  providing  the  seat,  which  was  al- 
leged to  have  been  Improperly,  Insufficiently, 
and  insecurely  fastened  and  in  a  dangerous 
condition. 

The  plaintiff  was  aboot  45  years  old,  and 
bad  been  working  as  a  teamster  for  4  or  5 
years.  The  defendant  was  engaged  in  the 
lime  and  cement  business,  and  the  plaintiff 
commenced  work  at  half  past  6  o'clock  in 


the  morning  of  the  day  of  the -accident    He 
was  given  a  wagon  with  a  large  box,  8  or  4 
feet  deep,  on  top  of  which  were  flaring  sides 
or  wings.    At  the  front  of  the  box  there  was 
a  seat,  about  2^  feet  wide,  for  the  driver, 
with  a  canopy  top,  and  there  was  a  foot- 
board on  the  outside  of  the  box.    There  were 
two  standards  for  the  seat  in  the  front  of 
the  box,   to  which   wooden  supports   were 
framed,  extending  back  in  the  box  at  right 
angles.     On  the   tops   of  these   horizontal 
pieces  of  wood  there  were  similar  pieces, 
and  the  two  were  fastened  together  at  the 
front  with  hinges.    On  the  top  of  the  upper 
pieces  there  was  a  leaf  spring,  on  which  the 
seat  rested,  and  there  were  board  sides,  about 
six  inches  high,  at  the  Imck  and  sides  of  the 
seat    The  seat  was  hinged,  so  that  it  could 
be  turned  forward  to  get  to  the  front  of  the 
box.    Such  seats  were  In  common  use,  and 
it  was  the  usual  method  of  making  wagons 
for  hauling  coal,  lime,  and  other  materials  of 
that  kind.    They  had  been  In  general  use  for 
wagons  employed  in  hauling  lime   and  In 
similar  uses  for  at  least  10  years,  and  were 
never  made  with  any  device  to  fasten  or 
lock  the  seat    The  seat  was  about  18  Indies 
above  the  top  of  the  box  and  it  was  7  feet 
and  6  indies  from  the  seat  to  the  ground. 
There  was  a  canopy  top  on  the  seat  with 
three  bows;    the  canopy  being  held  up  by 
the  middle  one  ot  the  three  bows,  and  the 
others  attached  to  It  about  six  Inches  above 
the  seat    The  top  was  adjustable,  so  that  it 
could  be  turned  down  horizontally,  or  at  any 
angle,  either  forward  or  back,  as  the  driver 
might  choose.     The  wagons  were  not  built 
with  canopy  tops,  but  the  defendant  had  a 
lot  of  tbem,  which  the  men  could  put  on  the 
wagoiis  in  the  summer  time  if  they  saw  fit. 
The  plaintiff  hitched  one  of  the  defend- 
ant's teams  to  th<t  wagon  and  drove  to  a 
freight  car,  where  h«  climbed  over  the  seat 
into  the  box,  and  from  the  box  taito  the  car, 
and,  with  others,  loaded  the  wagon  with 
lime.     The  plaintiff  then  got  t>adc  on  the 
seat  and  drove  about  a  mile  to  the  place  of 
delivery.    He  then  went  to  tlie  bade  end  of 
the  wagon  and  shoveled  the  lime  out  of  the 
wagon  box,  after  which  he  got  out  of  the 
wagon  and  had  his  ticket  signed,  and  thai 
got  back  Into  the  wagon  and  on  the  seat, 
and  drove  back  to  defendant's  office  to  get 
an  order  for  hla  next  load.     It  was  then 
about  11  o'clock,  and  the  plaintiff  started  to 
climb  off  the  wagon  to  get  his  order.     He 
testified  at  the  trial  that  he  was  with  one 
foot  on  the  wheel,  and  had  stepped  down  an- 
other step,  and  the  horses  gave  a  little  Jerk; 
that  he  had  one  foot  on  the  doubletree,  and 
tried  to  step  down  another  step,   and  the 
top  started  to  fall  over,  and  he  made  a  grab, 
and  grabbed  the  middle  bow  of  the  shade; 
and  that,  when  the  horses  made  the  Jerlc,  it 
started  over  right  away,  l>efore  he  grabbed 
it.    Ibe  accident  happened  on  July  18,  1906, 
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and  he  had  made  a  written  statement  of  the 
drcnmstances  on  September  6,  1905.  In  that 
statement  he  said  that  be  grabbed  hold  of 
the  top,  swung  to  the  wheel  with  one  foot, 
and  Jost  as  be  was  abont  to  step  to  the 
ground  the  top  and  seat  fell  forward  over 
the  front  of  the  wagon.  There  were  other 
things  In  the  statement  which  be  -did  not 
remember,  but  he  did  remember  making  that 
statement  at  the  time  the  writing  was  made. 
Although  be  remembered  giving  that  ac- 
count of  the  transaction,  he  made  no  expla- 
nation of  how  It  came  to  be  made,  if  not  cor- 
rect, and  when  bis  attention  was  called  to 
it  did  oot  say  that  It  was  not  accurate  and 
true. 

A  witness  for  the  defendant  testified  that 
when  the  plaintiff  got  off  the  wagon  he  took 
hold  of  the  canopy  with  his  left  hand,  and 
swung  around  to  get  off,  and  In  that  way  he 
tipped  the  seat  forward.  The  statement  that 
the  seat  was  caused  to  tip  forward  by  a  lit- 
tle jerk  of  the  heavy  freight  wagon  by  the 
horses  would  be  contrary  to  the  operation 
of  natural  laws,  as  a  slight  Jerking  of  the 
wagon  would  have  a  tendency  to  throw  the 
canopy  top  back.  If  either  way.  Considering 
his  whole  testimony,  the  reasonable  conclu- 
sion is  that  he  got  hold  of  the  canopy  top 
to  sustain  himself  In  swinging  down  from 
the  front  of  the  wagon,  and  In  that  way 
brought  the  seat  over  forward.  The  team 
started  forward,  and  the  plaintiff  was  crowd- 
ed between  the  wagon  and  a  car.  He  hung 
onto  the  wagon  for  about  50  feet,  when  be 
fell  off  and  tbe  wheels  ran  over  his  ankle. 
The  plaintiff  testified  that  he  did  not  know 
tbe  seat  was  a  hinged  seat;  but  seats  of  that 
kind  had  been  in  common  use  during  all  the 
time  that  he  had  been  a  teamster,  and  every- 
thing about  the  wagon  and  the  seat  was 
open,  plain,  and  visible  to  any  person.  There 
was  evidence  for  the  plaintiff  that  the  bolt 
through  the  hinge  was  worn,  and  not  tight, 
80  that  the  hinge  would  work  easier  than  If 
it  had  been  tight  and  new ;  but  that  fact  did 
not  make  the  seat  in  any  way  unsafe  or  in- 
secure, the  only  effect  being  that  it  would  be 
easier  to  turn  it  over  forward. 

[1]  The  plaintiff  produced  a  witness  who 
was  permitted  to  testify,  against  the  objec- 
tion of  the  defendant,  that  he  had  driven  this 
wagon  previously ;  that  he  had  been  driving 
toward  the  sun,  and  tipped  the  canopy  for- 
ward, BO  as  to  protect  his  face  from  the  sun ; 
and  that  while  tbe  canopy  was  In  that  posi- 
tion, and  be  was  shoveling  lime  off  the  wag- 
on, a  gust  of  wind  came  up  and  tipped  the 
top  over  toward  tbe  horses.  Tbe  canopy 
was  adjustable,  and  the  driver  bad  turned  it 
over  In  such  a  way  that  a  gust  of  wind 
would  catch  it;  and,  the  conditions  not  be- 
ing tbe  same,  the  fact  had  no  tendency  to 
prove  that  tbe  top  was  liable  to  tip  over 
when  tbe  canopy  was  vertical.  The  same 
witness  was  also  allowed  to  testify  that  In 
getting  off  the  wagon  he  made  a  mistake, 
and  grabbed  the  cauoijy  and  pulled  it  for- 


ward, but  let  go  and  shoved  it  back.  Of 
course,  the  driver  could  turn  tbe  seat  over 
forward,  since  that  was  tbe  purpose  of  tbe 
hinge,  and  drivers  were  in  tbe  habit  of  turn- 
ing them  forward  to  get  to  the  front  of  the 
box,  or  to  keep  tbem  from  getting  wet  when 
it  rained.  The  same  witness  testified  that 
he  tied  a  piece  of  rope  around  tbe  seat  after- 
ward at  the  suggestion  of  the  foreman;  but 
neither  what  he  did  as  a  protection  against 
his  forgetfulness  or  another  mistake,  nor  the 
advice  of  the  foreuian,  was  competent  evi- 
dence against  tbe  defendant  Tbe  court 
erred  in  ruling  on  the  admlssl(Mi  of  evidence, 
and  the  rulings  were  prejudicial  to  defend- 
ant. 

lii  The  defendant  asked  tbe  court,  at  the 
close  of  the  evidence,  to  direct  a  verdict  of 
not  guilty,  which  the  court  refused  to  do. 
The  stfindard  of  duty  of  the  employ^  Is  to 
exercise  ordinary  care  to  furnish  appliances 
of  reasonable  safety  for  the  employe;  but 
absolute  security  against  accidents  cannot  be 
attained,  and  the  employer  is  not  an  Insurer 
against  tbem.  The  defendant  would  be  liable 
for  the  consequences  of  Its  own  negligence, 
but  for  nothing  else ;  and  It  furnished  to  the 
plaintiff  a  wagon  with  a  seat  of  a  kind 
which  had  been  in  common  use  in  tbe  same 
city  for  at  least  10  years,  not  only  by  peo- 
ple generally,  which  would  include  tbe  care- 
less and  negligent,  but  by  every  one,  includ- 
ing the  most  careful  and  prudent 

[3]  The  defendant  had  a  right  to  assume 
that  a  teamster  of  the  age  of  tbe  plaintiff 
and  with  his  knowledge  and  experience 
would  be  able  to  handle  tbe  team  and  drive 
such  a  wagon  with  safety.  Everything  about 
the  seat  and  the  manner  in  which  it  was  at- 
tached to  the  uprights,  and  the  fact  that  it 
was  a  hinged  seat  were  as  plain  and  obvi- 
ous as  anything  could  be,  and  the  failure  to 
Inform  an  adult  of  average  intelligence  of 
such  facts  was  not  negligence.  It  did  not 
require  a  minute  inspection  by  the  plaintiff 
to  discover  what  he  could  not  help  seeing, 
and  the  argument  that  he  was  not  required 
to  inspect  tbe  hinges  is  without  force,  be- 
cause they  did  not  create  any  teadency  of 
tbe  seat  to  tip  forward,  which  could  only 
occur  when  some  force  was  applied. 

[4]  It  is  argued,  however,  that  the  defend- 
ant was  negligent  In  having  a  canopy  top  on 
the  seat,  without  a  rope  or  strap  around  tbe 
seat  to  fasten  it.  The  evidence  shows  that 
such  seats  are  never  made  with  any  lock, 
fastening,  or  device  to  prevent  their  being 
turned  forward  in  use,  and,  if  necessary  or 
advisable  to  tip  the  seat  forward,  tbe  canopy 
could  be  adjusted  by  tuming.it  backward, 
so  that  there  would  be  no  danger  at  all  of  its 
striking  the  horses  or  frightening  tbem.  It 
would  be  impossible  for  a  heavy  seat,  con- 
structed as  this  one  was,  to  turn  over  with- 
out the  application  of  considerable  external 
force.  There  was  no  evidence  fairly  tending 
to  prove  negUijence  on  the  part  of  tbe  de- 
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fendant,  and  the  coort  erred  In  refnedng  to 
direct  the  verdict  of  not  guilty. 

The  Judgments  of  the  Appellate  Court  and 
the  superior  court  are  reversed,  and  the 
cause  Is  remanded  to  the  superior  court 

Reversed  and  remanded. 


(251  III.  80) 

RUPPE  V.  QIX)8  et  al. 

(Supreme  Court  of  Illinois.    June  20,  1011. 

Rehearing  Denied  Oct  6,  1011.) 

1.  Equitt  (I  410*)— Costs  (f  98*)  — Obdeks 
Pbo  Confesso — Vacation. 

Where  a  pro  confesso  order  has  J)een  enter- 
ed, the  effect  of  thereafter  filing  an  amended  bill, 
or  an  amendment  to  the  bill,  is  to  vacate  the 
order,  and  the  defendants  theretofore  defaulted 
are  admitted  to  answer  as  though  an  order  pro 
confesso  had  not  been  entered,  making  the  de- 
fendants liable  for  costs  arising  after  entry  of 
rach  order. 

fEd.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  «  972-485;  Dec.  Dig.  S  41&;*  Coats, 
Cent  Dig.  §§  36&-375 ;   Dec.  Dig.  i  03.*] 

2.  JProcebb  (§   68*)— EQtriTT  (J  290*)— Jura- 
OIAL  Proceedinos. 

A  defendant,  once  broneht  Into  court,  must 
take  notice  of  every  step  thereafter  taken,  in- 
cluding granting  of  leave  to  amend  a  bill. 

[Ed.  Note.— For  other  casea^see  Process, Cent 
Dig.  §  52 ;   Dec.  Dig.  S  68  ;•  Equity,  Cent  Dig. 
S^O;  Dec.  Dig.  {  29a*] 
8.  QuiETiNO  Title  (|  52»)  —  Dbcbkb  —  Cow- 

sisTENCT  OF  Findings. 

In  a  suit  to  set  aside  a  tax  deed,  that  the 
decree  found  that  complainant  acquired  title 
from  a  certain  person  by  deed,  and  tliat  at  the 
date  of  the  deM  the  premises  were  and  have 
since  been  unimproved,  unoccupied,  and  vacant, 
and  that  for  more  than  nine  successive  years, 
complainant  had  paid  all  taxes  against  the 
property,  under  such  color  of  title,  does  not 
vitiate  findings  of  a  decree  tliat  he  derived  his 
title  from  the  government 

[Ed.  Note. — For  other  cases,  see  Quieting 
Title,  Cent.  Dig.  f$  88,  102,  103 ;    Dec.  Dig.  1 

Appeal  from  Sux)erior  Coutt,  Coolc  Connty ; 
Cleorge  A.  Dupuy,  Judge. 

Bill  by  Peter  Ruppe,  Jr.,  against  Jacob 
GloB  and  others  to  set  aside  a  tax  deed.  De- 
cree for  complainant,  and  defendants  ap- 
peal.   Affirmed. 

John  R.  O'Connor,  for  appellants.  Vin- 
cent D.  Wyman  and  Otto  W.  Jurgens,  for 
appellee. 

COOKE,  J.  This  Is  the  second  appeal  In 
this  case.  The  opinion  on  the  first  appeal 
Is  reported  In  243  lU.  414,  90  N.  E.  744. 
Upon  being  remanded  to  the  superior  court 
on  the  first  appeal,  it  was  heard  upon  the 
same  bill,  and,  as  there  Is  no  certificate  of  evi- 
dence here,  reference  is  had  to  the  former 
o])inlon  for  a  statement  of  the  allegations 
contained  in  the  bill.  The  decree  entered  on 
this  hearing  contained  the  same  findings  as 
the  former  decree,  and  in  addition  found 
that  appellee  derived  bis  title  by  mesne  con- 
veyances from  the  government  of  the  United 
States,  all  of  which  were  duly  recorded  in 


Cook  county,  HI. ;  that  the  government  pat- 
ented the  premises  to  one  Hubbard  on  Oc- 
tober 1,  1839,  and  that  by  mesne  convey- 
ances from  Hubbard  to  appellee  the  govern- 
ment title  became  and  was  vested  In  ap- 
pellee. Appellants  urge  as  reasons  for  a 
reversal  of  this  decree  that  costs  were  er- 
roneously taxed  against  D.  Arnold,  one  of 
the  appellants ;  that  there  are  no  allegations 
In  the  bill  to  support  the  findings  in  the  de- 
cree that  appellee  derived  his  title  by  mesne 
conveyances  from  the  government ;  and  that 
the  findings  as  to  appellee's  title  are  the 
same  as  those  found  to  have  been  insufficient 
In  the  former  appeal. 

[1]  The  ground  for  the  first  objection  Is 
that  after  the  filing  of  the  original  bill  here- 
in, and  on  January  16,  1909,  Arnold  was  de- 
faulted and  an  order  pro  confesso  entered 
against  him;  that  thereafter,  on  April  8, 
1009,  and  at  a  subsequent  term  of  the  supe- 
rior conrt  leave  was  given  appellee  to  amend 
his  bill  by  showing  that  prior  to  the  com- 
mencement of  the  suit  a  tender  bad  been 
made  to  Arnold  in  excess  of  the  amount  due 
him,  the  contention  being  that  the  order  pro 
confesso  entered  against  Arnold  was  a  final 
adjudication  of  the  suit  as  to  him,  and  that 
appellee  did  not  have  the  right  a-t  a  buI>- 
sequent  term,  to  so  amend  bis  bill  as  to 
materially  affect  the  interests  of  Arnold. 
Where  a  pro  confesso  order  has  been  entered, 
the  effect  of  thereafter  filing  an  amended  bill, 
or  an  amendment  to  the  bill,  is  to  vacate  snch 
order,  and  the  defendants  theretofore  de- 
faulted are  admitted  to  answer  as  though  an 
order  pro  confesso  had  not  been  entered.  Gib- 
son V.  Rees,  50  111.  383.  Upon  the  filing  of 
this  amendment  the  order  defaulting  Arnold 
was  set  aside  and  a  rule  entered  requiring 
him  to  answer  the  amended  bill,  and  upon 
his  failing  to  do  so  he  was  again  defaclted. 

[2]  Where  a  defendant  is  once  brought 
Into  conrt,  he  is  required  to  be  present  and 
take  notice  of  every  step  taken  In  the  prog- 
ress of  the  cause.  Mix  v.  Beach,  46  111.  311. 
Appellant  Arnold  was  compelled  to  take  no- 
tice of  the  fact  that  by  leave  of  court  ap- 
pellee might  make  any  amendment  necessary 
to  sustain  the  cause  of  action  for  which  his 
suit  was  Intended  to  be  brought.  By  the 
service  of  summons  he  was  brooght  into 
court,  where  it  was  his  duty  to  be  and  ap- 
pear until  the  case  was  disposed  of,  and  he 
was  entitled  to  no  further  notice  or  service 
under  the  practice  in  this  state.  Niehoff  ▼. 
People,  171  lU.  243,  49  N.  B.  214.  The  court 
did  not  err  in  assessing  costs  against  appel- 
lant Arnold. 

[3]  As  to  the  second  contention,  appellee's 
bill  alleges  that  he  is  the  fee-simple  owner  of 
the  premises,  and  that  he  acquired  title  to 
the  same  by  deed  dated  May  6,  1892,  from 
Annie  Lebmann  and  others,  and  the  decree 
finds  that  he  is  such  fee-simple  owner,  and 
also  that  he  acquired  his  title  by  mesne  con- 
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veyances  from  the  government  of  the  United 
States,  which  was  In  addition  to  the  finding 
■in  the  former  decree.  As  we  said  In  Rnppe 
Y.  Glos,  243  111.  414,  90  N.  B.  744:  "It  would 
not  have  heen  necesBary,  to  a  finding  in  the 
decree  that  appellee's  grantors  had  title  by 
regular  chain  from  the  government,  to  have 
found  and  recited  all  the  conveyances  and 
proof  offered  in  evidence  to  prove  that  title; 
but,  If  appellee's  title  depended  npon  proof 
of  record  title  In  his  grantors.  It  was  neces- 
sary that  the  decree  contain  some  recital 
showing  that  the  court  heard  proof  upon  the 
subject  and  of  Its  conclusion  drawn  from 
that  proof."  This  decree  finds  from  the 
proof  presented  that  appellee  derived  his 
title  from  the  government  and  that  all  of  the 
conveyances  In  the  chain  of  title  were  duly 
recorded  In  Cook  county.  The  fact  that  the 
decree,  In  addition,  .finds  also  that  appellee 
acquired  his  title  from  Annie  Lehmann  by 
deed  of  May  6,  1892,  and  that  at  the  date 
of  said  deed  the  premises  were,  and  have 
since  been,  unimproved,  unoccupied,  and  va- 
cant, and  that  for  more  than  nine  successive 
years  thereafter  appellee  had  paid  all  taxes 
and  assessmmts  levied  or  assessed  against 
said  premises  nnder  dalm  and  color  of  title 
made  in  good  faith  and  acquired  as  afore- 
said, does  not,  as  appellants  claim,  vitiate 
the  finding  of  the  decree  that  appeUee  de- 
rived his  title  from  the  government  It  Is 
apparent  from  the  findings  In  the  decree  that 
the  conveyance  from  Annie  Lehmann  to  ap- 
pellee was  one  of  the  conveyances  In  the 
chain  of  title  from  the  government,  and  the 
finding  that  the  premises,  at  the  time  of  the 
making  of  that  deed,  were,  and  since  have 
been,  vacant  and  unoccupied,  and  that  ap- 
pellee had  paid  all  taxes  and  assessments 
levied  upon  the  premises  under  claim  and 
color  of  title,  In  no  respect  destroys  or  Im- 
pairs the  finding  that  appellee  was  the  fee- 
simple  owner  of  the  premises  by  virtue  of 
his  title  derived  by  mesne  conveyances  from 
the  government. 

The  decree  of  the  superior  court,  removing 
the  tax  deed  of  appellants  as  a  cloud  upon 
the  title  of  appellee,  is  affirmed. 

Decree  affirmed. 


C2S1  111.  48.) 

VOODRT  V.  TRUSTEES  OP  UNIVERSITI 
or  ILLINOIS  et  al. 

(Supreme  Court  of  Illinois.    June  20,  1911. 
Rehearing  Denied  Oct  10,  1911.) 

1.  Wnxs  j8  300*)— Suit  to  Contbst— Pbopo- 
rents'  Pbima  Facie  Case. 

The  prima  facie  case  required  in  the  first 
instance  of  proponents,  in  a  suit  to  contest  a 
will  by  proper  proof  of  execution  of  the  will  and 
of  the  mental  capacity  of  testatrix,  is  made  out, 
where  the  bill  alleges,  and  the  answer  admits, 
its  execution,  leaving  for  contest  only  the  ques- 
tion of  mental  capacity,  by  one  of  the  attest- 
ing witnesses  called  by  proponent  testifying  to 


execution  of  the  will,  and  other  witneoes  tes- 
tifying to  testatrix's  mental  cacadty. 

[Ed.  Note.— For  other  caaes,  see  WiOa,  Dec. 
DiV  f  800.*] 

2.  Will*  (}  B3*)  — Suit  to  Ooktest— Bn- 
nENCB  or  Mental  Soomoness— Limitb  or 
Time. 

Though  proponenta  in  a  suit  to  contest  a 
will  are  required  to  show  the  mental  soundness 
of  testatrix  only  at  the  time  the  will  was  exe- 
cuted, they  may  show  it  before  and  after  such 
time,  as  bearing  on  it  at  that  time. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  ii  111,  112,  120-130;    Dec.  Dig.  {  53.*] 

3.  Wills  (J  400*)— Review— Veediot— Suit 
TO  Contest  Will. 

The  verdict  in  a  contested  will  case,  aris- 
ing nnderthe  statute,  has  the  same  force  and 
eTOCt  as  a  verdict  in  a  case  at  law  under  a 
like  state  of  facts,  so  that,  not  being  manifestly 
against  the  weight  of  evidence,  the  conrt  is 
bound  by  it  in  the  same  manner  and  to  the 
saone  extent  as  if  it  were  a  case  at  law. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  872;    Dec  Dig.  S  400.*] 

4.  Evidence  (|  478*)  —  Txstaicbntabt  Oa* 
pacitt— Opinion. 

Witnesses  in  a  suit  to  contest  a  will  may 
give  their  opinions  as  to  whether  testatrix  had 
mind  enough,  during  the  time  they  were  ac- 
quainted with  her,  to  know  what  property  she 
had,  or  who  her  relatives  were, 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2242-2244;  Dec.  Dig.  i  478  ;< 
Wills,  Cent  Dig.  If  113-115.] 

6.  Appeal  and  Errob  (}  1066*)>— Habulebs 

Ebbob— Instbuctionb. 

The  giving  of  instructions,  though  there 
was  nothing  calling  therefor,  was  harmless; 
they  being  but  correct  statements  of  the  provi. 
sions  of  the  will  contested  by  the  suit;  and  the 
will  being  in  evidence  and  taken  by  the  jury  on 
retirement 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;   Dec.  Dig.  |  1066.*} 

Error  to  Circuit  Court,  McLean  CountT'; 
Colostln  D.  Myers,  Judge. 

Suit  by  Earl  O.  Voodry  against  the  Trus- 
tees of  the  University  of  Illinois  and  others. 
Decree  was  adverse  to  complainant,  and  he 
brings  error.    Affirmed. 

Barry  ft  Morrlssey,  for  plaintiff  In  error. 
Stone,  Oglevee  &  Franklin,  for  defendants  In 
error.    O.  A.  Harker,  for  trustees. 


COOKE,  J.  Plalntttt  In  error.  Earl  a 
Voodry,  filed  bis  bill  In  the  circuit  court  of 
McLean  county  to  set  aside  the  last  will  and 
testament  of  his  mother,  Anna  J.  Voodry,  on 
the  ground  that  she  lacked  testamentary  ca- 
pacity at  the  time  she  executed  her  will. 
The  bill  alleged  the  execution  of  the  Instru- 
ment, the  death  of  Mrs.  Voodry,  and  ths 
probate  of  the  will.  The  answers  of  the  de- 
fendants In  error  admitted  all  the  allegations 
of  the  bill,  except  those  charging  lack  of  tes- 
tamentary capacity.  An  Issue  of  fact  was 
made  up,  and  two  trials  were  had.  On  ths 
first  trial  the  Jury  disagreed,  and  on  ths 
second  a  verdict  was  returned,  finding  the  in- 
strument to  be  the  last  will  and  testament  of 
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Anna  J.  Voodry,  and  a  decree  was  entered 
accordingly. 

The  will  In  question  was  executed  in 
Bloomlngton,  on  September  18,  1907.  Mrs. 
Voodry  owned  some  real  estate  at  Crown 
Point,  Ind.,  and  a  little  over  $5,000  In  per- 
sonal property.  She  was  a  widow,  and  plain- 
tiff in  error  was  her  only  child  and  only  heir 
at  law.  By  her  will,  after  making  various 
small  bequests  to  relatives,  she  bequeathed 
the  remainder  of  her  household  goods  to 
plaintiff  in  error,  and  then  devised  the  res- 
idue of  her  estate,  real  and  personal,  to  Paul 
F.  Belch,  as  trustee,  to  invest  and  manage  the 
same  and  to  pay  the  net  income  therefrom  to 
plaintiff  in  error  during  his  lifetime,  and  at 
his  death  the  trust  estate  was  devised  to  the 
trustees  of  the  University  of  Illinois,  to  be 
held  by  them  in  trust  and  to  be  by  them  con- 
Terted  Into  money  and  held  as  a 'fund  to  be 
perpetually  Invested,  the  income  of  which 
was  to  be  used  for  the  purpose  of  providing 
free  scholarships  for  deserving  young  men 
who  are  unable  to  pay  their  own  tuition  at 
the  University  of  Illinois. 

On  the  trial  one  of  the  witnesses  to  the 
will,  who  had  also  acted  as  the  scrivener, 
testified  to  Its  execution  and  to  the  sound- 
ness of  mind  of  the  testatrix  at  the  time  of 
the  execution  of  the  instrument  The  will 
was  admitted  In  evidence,  and  a  number  of 
witnesses  testified,  on  behalf  of  proponents, 
to  the  mental  soundness  of  the  testatrix  at 
the  time  of  the  execution  of  the  Instrument 
The  other  witness  to  the  will  was  not  called 
by  proponents,  but  was  called  on  the  part  of 
the  contestant,  and  testified  to  the  execution 
of  the  will,  and  that  In  his  opinion  Mrs. 
Voodry,  at  the  time  she  executed  said  Instru- 
ment was  not  of  soand  mind  and  memory.  It 
Is  contended  by  plaintiff  in  error  that  by  this 
evidence  proponents  did  not  make  out  such  a 
prima  fade  case  of  the  execution  of  the  wiU 
and  of  the  mental  capacity  of  the  testatrix 
as  Is  required,  and  to  support  his  position 
relies  upon  the  fact  that  the  certificate  of 
the  oath  of  the  witnesses  at  the  time  of  the 
first  probate  was  not  offered  In  evidence,  and 
but  one  of  the  attesting  witnesses  was  called 
by  proponents. 

[1]  It  is  always  Incumbent  upon  the  pro- 
ponents in  suits  to  contest  wills  to  make  out 
a  prima  facie  case,  In  the  first  instance,  by 
proper  proof  of  the  execution  of  the  will 
and  of  the  mental  capacity  of.  the  testator 
or  testatrix.  In  this  case  the  execution  of 
the  will  was  alleged  In  the  bill  and  was  ad- 
mitted by  the  answer,  leaving  to  be  contested 
only  the  question  whether  the  testatrix  was 
of  sound  and  disposing  mind  and  memory. 
One  of  the  attesting  witnesses  testified  to  the 
execution  of  the  instrument  and  that  to- 
gether with  the  allegations  of  the  bill  and 
the  testimony  of  the  other  witnesses  as  to 
the  mental  capacity  of  the  testatrix,  was  suf- 
ficient to  establish  the  prima  facie  case  re- 
quired. But,  had  the  testimony  of  the  other 
subscribing  witness  been  necessary,  it  was 


supplied  by  the  contestant  who  called  him 
and  by  him  proved  the  execution  of  the  in- 
strument. 

[2]  It  Is  insisted  that  the  court  erred  In 
permitting  the  proponents  to  prove,  over  the 
objection  of  the  plaintiff  In  error,  by  wit- 
nesses called  in  chief,  that  the  testatrix  was 
of  sound  mind  and  memory  two  years  and 
more  before  the  exeoution  of  the  Instrument; 
those  witnesses  not  having  seen  her  since 
that  time.  It  Is  true  that  it  is  only  Incum- 
bent upon  the  proponents  to  show  the  mental 
soundness  of  the  testatrix  at  the  time  of  the 
execution  of  the  will,  but  neither  party  Is 
confined  to  that  particular  time  in  making 
his  proof.  It  Is  proper  to  show  the  mental 
condition  of  a  testator  both  before  and  after 
the  execution  of  the  purported  will,  In  suits 
to  contest  wills,  in  order  to  determine  his 
mental  condition  at  the  time  the  will  was 
executed,  and  in  this  case  It  cannot  be  said 
that  proof  of  the  mental  condition  of  the  tes- 
tatrix two  years  before  she  executed  the  in- 
strument In  question  was  too  remote  In  time. 
At  the  request  of  the  plaintiff  In  error,  the 
court  specifically  Instructed  the  Jury  that 
while  evidence  had  been  admitted  bearing 
on  the  mental  condition  of  Mrs.  Voodry  both 
before  and  after  the  execution  of  the  instru- 
ment, the  question  to  be  determined  was 
whether  or  not  she  was  of  sound  mind  and 
memory  when  she  executed  the  purported 
will. 

[8]  It  Is  argued  strenuously  that  the  ver- 
dict of  the  Jury  was  against  the  weight  of 
the  evidence.  Eleven  witnesses  testified  on 
the  part  of  the  proponents  as  to  the  mental 
capacity  of  Mrs.  Voodry  and  15  on  the  part 
of  the  contestant  The  witnesses  for  the  pro- 
ponents all  testified  positively  that  they  be- 
lieved Mrs.  Voodry  was  of  sound  mind  and 
memory  and  capable  of  transacting  ordinary 
business.  On  the  other  hand,  while  the  wit- 
nesses called  on  the  part  of  the  contestant 
all  believed  her  to  have  been  of  unsound 
mind,  a  number  of  them,  while  testifying 
that  she  was  not  capable  of  transacting  or- 
dinary business,  on  cross-examination  jeidmlt- 
ted  that  she  was  able  to  comprehend  the  na- 
ture and  extent  of  her  property,  to  know  who 
her  relatives  were,  and  to  transact  such 
business  as  dealing  with  tradespeople  for 
such  articles  as  she  was  In  need  of.  It  can- 
not be  said,  from  an  examination  of  this 
rec«»d,  that  the  evidence  clearly  preponder- 
ates for  one  side  or  the  other.  The  evidence 
is  such  that  a  court  would  not  be  Justified 
In  disturbing  the  verdict  of  the  Jury,  had  It 
been  either  for  or  against  the  contestant  In 
contested  will  cases  arising  under  our  stat- 
ute, the  verdict  of  the  Jury  is  to  have  the 
same  force  'and  effect  as  is  given  to  a  ver- 
dict In  a  case  at  law  under  a  like  state  of 
facts,  and  when  the  verdict  In  such  case  is 
not  manifestly  against  the  weight  of  the  evi- 
dence, the  court  Is  bound  by  It  in  the  same 
manner  and  to  the  same  extent  as  if  it  were 
a  case  at  law.    Calvert  v.  Carpenter,  86  111. 
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63;  Moyer  r.  Swygart,  125  m.  262,  17  N. 
E.  450 ;  Hill  v.  Bahrns,  158  111.  314,  41  N.  B. 
912 ;  Smith  T.  Henllne,  174  111.  184,  51  N.  E. 
227;  Hurtey  v.  CaldweU,  244  IlL  448,  91  N. 
E.  654. 

[4]  Plaintiff  In  error  contends  tibat  the 
court  erred  In  permitting  the  witnesses  for 
proponents  and  the  witnesses  for  contestants, 
on  cross-examination,  to  give  their  opinions 
aa  to  whether  or  not  Hra.  Voodry  had  mind 
enough  to  know  what  property  she  had,  or 
who  her  relatives  were,  during  tlie  time  the 
witnesses  were  acquainted  with  her,  and 
urges  tliat  by  allowing  the  witnesses  to  so 
testify  they  were  permitted  to  take  the 
place  of  the  Jury  and  to  determine  the  very 
issue  which  the  jury  were  sworn  to  try.  In 
this  contention  they  rely  upon  the  case  of 
Baker  v.  Baker,  202  111.  595,  67  N.  E.  410. 
The  questions  here  asked  are  not  to  the  same 
effect  as  those  to  which  the  court  sustained 
objections  in  Baker  v.  Baker,  supra.  In 
that  case  the  witnesses  were  asked  "whether 
or  not  the  testator,  at  the  time  of  making  the 
alleged  will,  had  sufficient  mind  and  memory 
to  understand  the  will  in  question,"  "wheth- 
er or  not  he  was  ably  to  carry  in  his  mind 
and  memory  the  nature  and  extent  of  his 
property,"  and  "Whether  or  not  he  was  able 
to  understandingly  execute  the  will."  It 
needs  no  extended  discussion  to  point  out 
the  difference  between  the  opinions  there 
sought  to  be  elicited  and  the  opinions  here 
secured.  It  is  from  the  testimony  of  wit- 
nesses who  knew  the  testatrix  personally 
and  who  gave  their  opinion,  based  upon  their 
knowledge  and  observations,  that  the  testa- 
trix was  or  was  not  of  sound  mind  and  mem- 
ory, that  she  was  or  was  not  insane,  or  that 
she  did  or  did  not  have  mind  enough  to  com- 
prehend the  scope  and  extent  of  her  property, 
or  to  realize  who  her  relatives  were  and  the 
claims  they  had  upon  her  bounty,  that  the 
jury  are  able  to  determine  whether  or  not 
she  was  of  sufSdent  mentality  to  execute  a 
last  will  and  testament  and  to  understand 
the  business  then  In  hand.  The  evidence 
complained  of  was  properly  admitted. 

[E]  It  is  complained  that  the  court  erred 
In  instructing  the  jury  that  the  will  pro- 
vided free  scholarships  for  the  benefit  of  de- 
serving young  men  who  were  unable  to  pay 
their  own  tuition  at  the  university,  and  that 
the  University  of  Illinois  is  not  a  beneficiary 
under  the  will  and  gets  none  of  the  property. 
We  have  discovered  nothing  in  the  record 
that  would  call  for  the  giving  of  these  in- 
structions, although  it  Is  claimed  they  were 
given  because  of  certain  statements  made  by 
counsel  for  the  plaintiff  in  error  in  bis  open- 
ing statement  to  the  jury.  Be  that  as  it 
may,  we  are  of  the  opinion  that  no  harm 
could  have  resulted  from  the  giving  of  these 
instructions,  for  the  reason  that  they  cor- 
rectly state  the  provisions  of  the  will,  and 
the  will  itself  was  in  evidence  and  was  taken 


by  the  jury,  t<«ether  with  One  oCher  exhibits, 
upon  their  retirement. 

Complaint  Is  made  of  the  giving  of  certain 
other  Instructions,  but  the  points  raised  by 
counsel  in  that  connection  have  already  been 
discussed,  and  it  will  not  be  necessary  to 
notice  them  further. 

The  verdict  of  the  jury  and  the  decree  of 
the  court  being  amply  supported  by  the  evi- 
dence, and  there  being, no  reversible  error  in 
the  record,  the  decree  of  the  circuit  court  la 
affirmed. 

Decree  affirmed.  ' 


(an  lu.  67) 
PEOPLE  ▼.  WHITE. 
(Supreme  Court  of  Illinois.    June  20,  1911. 
Rehearing  Denied  Oct.  10,  1911.) 

1.  Homicide  (S  169»)  —  Evidkhck  —  Admibsi- 

BILITT. 

In  a  trial  for  killing  a  restaurant  keeper, 
who  was  called  to  his  place  of  business  on  ac- 
count of  a  disturbance  created  by  accused,  tes- 
timony as  to  what  happened  before  decedent 
entered  the  place  was  properly  admitted ;  such 
disturbance  constituting  the  only  trouble  be- 
tween the  parties. 

[Ed.   Note.— For   other  cases,   see   Homicide, 
Cent  Dig.  }§  841-350 ;    Dec.  Dig.  S  169.»] 

2.  WirqBSSKS    (i    268*)— Cboss-Exaiunatioii 
—Scope. 

The  companion  of  one  accused  of  murder, 
having  testified  that  neither. was  intoxicated,  he 
was  proper^  cross-examined  as  to  where  and 
bow  he  spent  the  part  of  the  night  immediately 
preceding  the  killing,  and  what  he  drank. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  931-948 ;   Dec.  Dig.  i  208.»] 

3.  Witnesses    (t    352*)— CBoSs-ExAuiirAiioH 
—Scope. 

A  bartender  employed  bv  one.  accused  of 
murder,  having  given  material  testimony  in  his 
defense,  it  was  proper  to  cross-examine  him  as 
to  his  occupation,  though  it  necessarily  tended 
to  sliow  that  accused  ran  a  gambling  house. 

[Ed.   Note.— For  other  cases,  see   Witnesses, 
Cent.  Dig.  §  1152;    Dec.  Dig.  i  352.*] 

4.  Homicide  (ii  218,  219*)— Dying  Deoi^aba- 
TiONS— Province  of  Cotjbt  and  Jbrt. 

The  Question  whether  alleged  dying  dec- 
larations are  made  under  gach  circumstances  as 
to  render  them  admissible  in  evidence  is  to  be 
determined  by  the  court  upon  preliminary  proof, 
and  if  admitted  their  credibility  is  exclusively 
for  the  jury,  whose  province  it  is  to  consider 
the  circumstances  ana  give  them  such  credit  as 
they  may  think  they  deserve. 

[Ed.    Note.— For   other   cases,   see   Homicide^ 
Cent.  Dig.  iS  458-480;   Dec.  Dig.  S§  218.  219.»] 

5.  Homicide  ('§  203*)— Dtinq  Declabatiohs 
— Admissibility. 

That  decedent  was  in  actual  danger  of  im- 
pending death,  was  suffering  intense  pain,  had 
difficulty  in  speaking,  was  informed  of  bis  doc- 
tor's belief  that  he  could  not  recover  and  stat- 
ed that  be  did  not  expect  to  recover,  and  in 
fact  died  next  morning,  sufficiently  showed  that 
his  declaration  was  made  in  contemplation  of 
death. 

[Ed.   Note.— For   other  cases,   see   Homicide, 
Cent.  Dig.  ff  430-437;   Dec.  Dig.  {  208.*] 

6.  Witnesses  (|  102*)— Competerct— Pbose- 
cutino  Attobnets. 

Objection  to  the  testimony  of  an  assistant 
state's  attorney  in  a  murder  trial  as  to  what 
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decedent  said  and  what  occurred  when  dece- 
dent's dying  declaration  was  made,  because  the 
attorney  was  engaged  in  the  proeecution,  went 
to  hia  credibility,  and  not  hia  competency. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  IS  410,  413;    Dec  Dig.  I  102.»] 

7.   HOMICIDK    (J    20©*)— DTIHG    DEOLAKATIONfl 

— ^Admissibiutt. 

A  dying  declaration  reduced  to  writing 
was  not  objectionable  because  the  names  of  two 
nurses  were  signed  as  witnesses  to  decedents 
signature,  on  the  theory  that  the  jury  would  in- 
fer that  the  nurses  were  witnesses  to  the  facts 
stated  in  the  paper,  whidi  occurred  at  another 
time  and  place. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  441;    Dec.  Dig.  {  209.»] 

&  CRiinNAL  Law    (|   76»*)— Ihstbuctiok»- 

DTINO  DECI.ABATIONB. 

In  a  murder  trial,  it  was  proper  to  refos* 
to  instruct  that  nothing  said  or  done  by  the 
trial  judge  must  be  taJcen  to  indicate  that  he 
had  any  opinion  as  to  whether  a  statement  was 
decedent's  dying  declaration. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,   Cent.   Dig.  H   1803-1806;    Dec.   Dig.   t 

9.  Cbimiwai,  Law   (|  823*)— Instbuctions- 
]El£A8onABi.i  Doubt, 

4n  instmction  that,  it  the  inry  believed  afr- 
cosed  to  be  innocent  of  murder,  or  entertained 
a  reasonable  doubt  on  that  question,  but  be- 
lieved that  he  unlawfully  killed  decedent,  and 
the  other  conditions  named  in  the  statute  and 
the  instruction  existed,  they  should  convict  (4 
manslaughter  was  not  objectionable  as  omitting 
requirement  that  the  evidence  must  establish 
the  facts  beyond  a  reasonable  doubt,  where 
other  instructions  stated  that  he  could  not  be 
convicted,  if  the  jury  had  a  reasonable  doubL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  1990,  1991;  Deq.  Dig.  | 
823.*] 

10.  HoMiciD*  (I  SOO*)— IwBTBUcnoNB— Sku- 
Dkfensb. 

In  a  murder  trial,  an  instmction  requiring 
proof  that  the  killing  was  absolutely  necessary, 
or  apparently  necessary,  was  not  erroneous  as 
not  Inniting  the  appearances  to  accused,  and 
as  failing  to  state  to  whom  the  killing  must  ap- 
pear to  be  necessary. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  614-^2;   Dec.  Dig.  {  SCO.*] 

11.  Witnesses   <i    817*)— Cbedibilitt— Fai- 
aus  Ik  Uno. 

If  a  jury  believes  that  accused  is  not  tell- 
ing the  trutjb,  they  need  not  give  any  credence 
to  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  gf  1080-1083 ;   Dec.  Dig.  «  317.*] 

12.  Homicide  (J  340*)— Harmuiss  Ebbob— In- 
structions. 

In  a  murder  trial,  instructions  on  self-de- 
fense under  conditions  other  than  those  shown 
by  the  evidence  were  harmless  error,  where  the 
issue  was  whether  accused  or  decedent  shot 
first 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  H  715-720;   Dec.  Dig.  |  340.*] 

J8.  Criminai,  Law  ({  1137*)  —  Appeal  —  In- 
▼iTEn  Errob. 

Au  instruction,  given  at  the  request  of 
defendant,  that  the  testimony  of  one  credible 
witness  is  entitled  to  more  than  the  testimony 
of  several  others  under  certain  conditions,  in- 
stead of  stating  that  it  may  be  eotitlod  to  more 


weight,  though  eironeona.  Is  |iot  groond  for 
reversal, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  3007-3010;  Dec  Dig.  I 
1137.*] 

14.  Homicide  (i  250*)— MAHSLAUonTEB— Bn- 

DENCE— SuinCIENCT. 

Evidence  held  to  sustain  a  conviction  of 
manslaughter. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ft  616-M7;    Dec.  Dig.  8  250.*] 

15.  Cbiminai.  Law  (||  941,  945*)— New  Tbial 
— Cumulative  Testimony. 

A  new  trial  asked,  on  account  of  cumula- 
tive, and  not  conclusive  newly  discovered,  evi- 
dence is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2324-2330;  Dec  Dig.  H 
041,  &45.*] 

10.  HoMioiDK  ({  213*)— Dtino  Declabationb 

—State  or  Decedent's  Mind. 

That  decedent  was  given  a  hypodermic  in- 
jection of  morphia  the  morning  when  he  made 
bis  dying  declaration  does  not  overcome  testi- 
mony that  his  mind  was  clear  when  he  made 
the  declaration. 

[Ed.  Note.— For  other  cases,  see  Homicideb 
Cent  Dig.  8S  445-447 ;    Dec  Dig.  <  213.*] 

Error  to  Circnlt  Court,  La  Salle  County; 
Samuel   C.   Stough,  Judge. 

Lawrence  White  was  convicted  of  man- 
slaughter,  and  be  brings  error.    Affirmed. 

Browne  &  Wiley  and  Walter  A.  Panneck, 
for  plaintiff  In  error.  William  H.  Stead, 
Att7.  Oen.,  and  Charles  S.  Cnllen,  State's 
Atty.  (Harold  L.  Bicholson,  of  counsel),  for 
the   People. 

CARTWRIOHT,  J.  In  the  early  morning 
at  Monday,  May  0,  1910,  Lawrence  White, 
plaintiff  In  error,  assaulted  one  of  the  night 
waiters  In  the  day  and  night  restaurant  of 
Harry  Levy,  In  the  city  of  Ottawa,  and 
sugar  bowls,  salt  cellars,  and  other  articles 
of  crockery  on  the  lunch  counter  were 
thrown  to  the  floor  and  their  contents  scat- 
tered, either  by  being  thrown  at  the  waiter 
or  knocked  off.  The  waiter  called  Levy,  who 
was  sleeping  In  Ms  residence  on  the  second 
floor  of  an  adjoining  building,  and  be  came 
downstairs  In  answer  to  the  call,  partly 
dressed,  with  an  undershirt,  trousers,  and 
8bo«B  on,  and  inquired  the  cause  of  the 
trouble.  There  was  some  talk  about  the  af- 
fair between  him  and  the  plaintiff  In  error, 
and  the  plaintiff  In  error  shot  him ;  the  bul- 
let entering  the  lower  part  of  the  left  breast 
Levy  died  from  the  gunshot  wound  on  Wed- 
nesday, May  lltb,  at  half  past  10  o'clock 
In  the  forenoon,  and  the  plaintiff  In  error 
was  Indicted  for  murder  in  the  circuit  court 
of  La  Salle  county.  The  only  defehse  at  the 
trial  was  self-defense,  and  the  plaintiff  in 
error  was  found  guilty  of  manslaughter  and 
sentenced  to  conflnemoit  In  the  penitentiary. 

[1]  The  defendant  objected  to  any  evidence 
of  what  had  occurred  before  Harry  Levy 
entered  the  restaurant,  on  the  ground  that 
it  was  wholly  unconnected  with  the  killing 
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of  Levy  and  would  tend  to  prejudice  the 
jury  against  the  defendant  The  evidence 
In  any  case  should  be  confined  to  the  Issue 
being  tried,  but  where  there  Is  a  logical  and 
natural  connection  between  two  acts,  or 
where  they  form  but  one  transaction,  proof 
of  both  is  proper.  In  this  case  the  property 
of  Levy  had  been  thrown  about  the  restaur- 
ant and  some  of  it  destroyed,  and  his  serv- 
ant had  been  assaulted  in  bis  place  of  busi- 
ness. He  came  down  when  he  was  called, 
acting  within  his  rights,  to  investigate  the 
afCair,  and  it  was  solely  concerning  that 
matter  that  there  was  any  trouble  between 
him  and  the  defendant  In  view  of  the  de- 
fense made,  It  was  especially  necessary  to 
know  whether  Levy  was  an  aggressor  or 
making  a  proper  inquiry  in  reference  to  a 
transaction  in  his  own  restaurant  and  in 
relation  to  his  own  property.  The  transac- 
tions were  directly  associated  with  each  oth- 
er by  a  perfectly  natural  connection,  and  the 
circumstances  were  such  that  the  Jury  would 
not  understand  the  situation  or  be  able  to 
decide  the  case  intelligently  without  knowl- 
edge of  what  bad  occurred.  The  evidence 
was  properly  admitted. 

There  was  no  material  controversy  as  to 
what  happened  between  the  defendant  and 
the  waiter.  The  defendant  who  was  a 
saloon  keeper,  came  from  his  saloon  with 
his  bartender,  William  HalloweU,  at  half 
past  5  o'clock  in  the  morning  to  the  restaur- 
ant cod  they  each  ordered  a  ham  and  egg 
sandwich  and  a  cup  of  coffee.  The  -night 
men  were  still  on  duty,  consisting  of  Loan- 
ke,  the  cook,  and  Reinert  and  Anderson, 
two  waiters.  Anderson  waited  on  th^  de- 
fendant and  his  companion,  and  they  ate 
their  lunch  at  the  lunch  counter.  The  de- 
fendant asked  for  a  fork,  and  Reinert  gave 
him  one  and  afterward  came  around  the 
end  of  the  counter  and  sat  do?vn  on  a  stool 
next  the  defendant  either  voluntarily  or 
at  the  invitation  of  the  defendant  It  is 
uncertain  Just  what  was  said  between  the 
defendant  and  Reinert  but  there  was  noth- 
ing said  on  either  side  which  would  pro- 
voke an  assault  Whatever  it  was,  Reinert 
Jumped  up  and  ran  around  back  of  the  coun- 
ter. The  defendant  reached  across  the  coun- 
ter and  got  hold  of  him,  and,  Reinert  attempt- 
ing to  get  away,  they  struggled  along  the 
counter.  There  were  three  or  four  groups  of 
dishes  on  the  counter,  consisting  of  a  sugar 
bowl,  salt  cellar,  vinegar  cruet  and  the  like, 
and  the  testimony  for  the  prosecution  was 
that  whenever  they  reached  a  group  of  those 
things  the  defendant  would  let  go  of  Reinert 
with  one  hand  and  throw  the  things  at  him. 
The  defendant  claimed  that  they  were  push- 
ed off  the  counter  in  the  scuffle.  At  any  rate, 
those  things  and  coffee  cups  were  thrown 
on  the  floor  and  sugar  and  salt  scattered 
about  When  they  got  along  part  way  to 
the  kitchen,  Reinert  got  loose  from  the  de- 
fendant and  ran  into  the  kitchen.  The  de- 
fendant then   went    back    to   ills  overcoat 


which  was  either  hanging  on  a  hook  at  tbe 
washroom  door  or  lying  over  the  cigar  case, 
and  put  It  on.  There  was  a  revolver  in  one  of 
the  pockets,  and  the  cook  testified  that  the  de- 
fendant then  came  to  the  door  of  the  kitchen 
with  the  revolver,  looking  for  Reinert  but 
Reinert  had  gone  upstairs  and  called  the  pro- 
prietor. Levy,  who  came  down  into  the  restau- 
rant, back  of  the  counter.  At  this  point  the 
first  substantial  difference  between  the  wit- 
nesses began.  The  testimony  for  the  prosecu- 
tion was  tliat  Anderson  was  sweeping  up  su- 
gar, broken  saucers,  and  cups,  and  things  that 
were  behind  the  counter;  that  Levy  asked 
what  the  trouble  was  about  and  the  defend- 
ant said  that  he  was  not  to  blame,  but  the 
waiter  was,  and  that  the  waiter  must  be 
crazy;  that  Levy  asked  him  to  leave,  and 
White  became  angry,  talking  loudly  and  call- 
ing Levy  a  "sheeny  bastard,"  and  said  if 
he  did  not  want  to  let  Reinert  go  he  could 
go  to  hell;  tliat  Levy  told  White  several 
times  to  go  out  of  the  restaurant  and  that 
the  defendant  then  shot  Levy  and  backed 
out  of  the  restaurant  door,  and  that  Levy, 
after  being  shot,  picked  up  a  revolver ,  from 
under  the  counter  and  shot  at  the  defend- 
ant three  times  but  did  not  hit  him.  The 
defendant  and  HalloweU  testified  that  the 
defendant  told  Levy  the  dlfliculty  was  not 
his  fault  and  sought  to  excuse  himself ;  that 
I^evy  said  to  the  defendant  that  if  it  was 
trouble  he  was  looking  for  he  would  give 
him  all  he  wanted  of  it;  tliat  Levy  was 
pointing  a  revolver  at  defendant  and  Hal- 
loweU said  to  Levy  to  put  down  the  gun  and 
he  would  get  the  defendant  out  but  the  de- 
fendant who  was  standing  with  bis  handa 
in  his  trousers  pockets,  said  "Let  him 
shoot!"  and  Levy  shot  and  that  after  Levy 
shot  defendant  took  the  revolver  out  of  his 
overcoat  and  shot  him,  and  Levy  .  shot  at 
the  defendant  twice  afterward. 

[2]  This  is  the  substance  of  the  testimony, 
and,  as  the  question  to  be  determined  by  the 
Jury  was  whether  the  defendant  killed  Levy 
in  self-defense,  it  is  manifest  tliat  the  con- 
clusion depended  mainly  upon  the  credibility 
of  the  witnesses.  HalloweU  and  the  defend- 
ant gave  the  testimony  intended  to  establish 
tbe  defense,  and  it  }s  contended  that  the 
court  erred  In  permitting  the  prosecution  to 
cross-examine  HalloweU  as  to  his  previous 
life  and  occupation,  because  it  not  only  dis- 
credited him,  but  tended  to  show  that  the 
defendant  was  guilty  of  offenses  against  the 
law.  On  the  direct  examination  Hallowell 
testified  that  neither  he  nor  the  defendant 
was  drunk  or  intoxicated  at  the  time,  and 
on  the  cross-examination  he  was  interrogat- 
ed as  to  where  and  how  he  bad  ^>ent  the 
night  and  what  be  had  drunk.  He  said  he 
had  been  up  all  night  in  the  defendant's  sa- 
loon and  Iiad  drunk  probably  three  or  four 
drinks  of  whisky.  If  thia  tended  to  prove 
that  the  defendant  kept  his  saloon  open  all 
night,  it  had  already  been  proven  without 
objection.    Anderson  had  testified  that  a  man 
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came  jnto  the  restaurant  between  1  and  2 
o'clock  In  tbe  morning  and  wanted  a  bottle 
of  beer  and  balf  a  pint  of  wbisky;  .tbat  An- 
derson called  up  the  defendant  and  asked 
bim  If  the  saloon  was  open,  and  that  the 
man  gave  Anderson  a  dollar,  and  he  went 
to  the  saloon  and  got  two  bottles  of  beer 
and  a  half  pint  of  whisky.  In  any  view,  the 
cross-examination  was  clearly  proper  upon 
tbe  subject  about  which  the  witness  testified 
on  the  direct  examination. 

[3]  It  is  also  proper  to  cross-examine  a 
witness  as  to  his  occupation  and  other  mat- 
ters which  will  enable  the  Jury  to  deter- 
mine what  weight  ought  to  be  given  to  his 
testimony.  This  witness  testified  that  he 
was  a  bartender,  and  that  he  had  tended 
bar  for  tbe  defendant  for  18  months.  The 
prosecution  then  showed,  by  further  cross- 
examination,  that  he  had  put  in  more  time 
In  working  for  gambling  houses  In  the  last 
15  years  than  in  tending  bar  or  running  a  sa- 
loon; that  be  had  been  employed  In  the 
gambling  houses  of  the  dty,  operating  gam- 
bling tools  and  devices;  that  the  greater  part 
of  his  business  had  been  running  gambling 
devices  In  gambling  houses  or  playing  what 
is  called  "house  money"  in  poker  games; 
which  meant  that  the  saloon  or  gambling 
place  furnished  the  money  played  for;  that 
bis  business  as  a  gambler  frequently  obliged 
Jilm  to  be  up  all  night  as  often  as  once  or 
twice  a  week,  and  that  frequently  on  Satur- 
day and  Sunday  nights  he  would  be  up  all 
night  The  court  did  not  permit  any  ques- 
tion as  to  what  work  the  witness  did  in  the 
-defendant's  saloon,  or  what  took  place  there, 
and  there  was  no  attempt  to  make  any  such 
proof  after  the  question  was  raised  and  tbe 
ruling  made.  It  is  argued  that  tbe  cross- 
examination  tended  to  show  that  tbe  de- 
fendant ran  a  gambling  bouse  and  was  an 
offender  against  the  law.  But  If  there  was 
any  Inference  of  tbat  kind  from  what  the 
witness  said,  it  was  a  necessary  and  inevita- 
ble one  in  the  exercise  of  the  right  that  the 
prosecution  had  to  bring  before  tbe  Jury  tbe 
occupation  and  habits  of  life  of  the  witness. 
The  law  does  not  permit  proof  of  other  of- 
fenses, not  connected  with  the  charge  upon 
which  the  defendant  is  being  tried  (Addison 
V,  People,  193  111.  4(«,  62  N.  E.  235;  Brom 
Y.  People,  216  111.  148,  74  N,  B.  790);  but  the 
prosecution  could  not  be  hampered  nor  re- 
strained in  perfectly  legitimate  cross-exam- 
ination, because  an  inference  unfavorable  to 
defendant  might  arise.  Surely  the  prosecu- 
tion was  not  required  to  permit  this  witness 
to  appear  before  the  Jury  as  a  man  of  high 
•character  and  worthy  of  confidence,  when 
he  was  disreputable  and  his  chief  occupa- 
.tlon  that  of  a  lawbreaker.  The  defendant 
was  cross-examined  as  to  his  whereabouts 
during  the  nigbt,  and  testified  that  he  was 
in  the  saloon  until  11:30  at  nigbt,  when  be 
-went  to  Carr  &  Midnight's  clubroom,  where 
he  drank  a  couple  of  "suits"  of  beer  and  re- 
,-tumed  to  the  saloon  about  3:30  in  the  morn- 


ing, where  be  remained  with  Hallowell  un- 
til he  went  over  to  the  restaurant  There 
was  no  attempt  by  Ills  cross-examination  to 
show  any  crime  or  any  violation  of  law. 

On  Tuesday  the  doctor  in  attendance  on 
Levy  at  the  hospital  called  up  the  assistant 
state's  attorney  and  told  him  tbat  Levy  had 
become  much  worse,  and  be  did  not  expect 
him  to  recover.  The  assistant  state's  attor- 
ney, with  a  stenographer  and  an  attorney, 
went  to  tbe  hospital,  and  tbe  father  of  Levy 
was  also  there.  The  doctor  was  requested 
to  inform  Levy  tbat  be  would  not  get  well, 
but  objected,  because  it  would  rob  Levy  of 
the  only  comfort  that  he  had.  Tbe  father 
then  told  Levy  that  he  would  die  and  there 
was  no  hope,  and  Levy  said  that  he  knew 
It  and  expected  it,  and  that  he  was  ready 
to  make  a  statement  an4  did  so.  His  dec- 
laration, witnessed  by  two  nurses  in  tbe 
hospital,  was  offered  in  evidence.  It  stated 
that  Levy  believed  that  be  was  about  im- 
mediately to  die  from  the  effects  of  bis 
wound  and  had  no  hope  whatever  of  Recov- 
ery, and  made  tbe  statement  as  his  dying 
declaration.  The  declaration  was  to  the  ef- 
fect that  the  night  man  called  him  and  he 
came  down  and  the  defendant  started  to  do 
him  up,  and  Levy  took  a  gun  and  told  the 
defendant  to  get  out,  but  Hallowell  said  to 
put  tbe  gun  down  and  he  would  get  him 
out;  that  he  put  the  gun  under  the  counter 
and  defendant  shot  him;  that  he  then  pick- 
ed np  the  gun  and  fired  three  shots;  that 
the  minute  defendant  sbot  he  ducked,  and 
was  going  out  when  Levy  shot.  The  decla- 
ration was  objected  to,  but  was  admitted  on 
testimony  heard  in  tbe  absence  of  the  Jury, 
which  was  afterward  read  to  the  Jury. 

[4]  Tbe  question  whether  alleged  dying 
declarations  are  made  under  such  circum- 
stances as  to  render  them  admissible  In  evi- 
dence Is  to  be  determined  by  the  court  npon 
the  preliminary  proof,  and  if  admitted  their 
credibility  Is  exclusively  for  the  Jury,  whose 
province  it  is  to  consider  the  circumstances 
and  give  them  such  credit  as  they  may  think 
they  deserve.  Starkey  v.  People,  17  111.  17; 
Hagenow  v.  People,  188  lU.  545,  59  N.  E.  242, 
21  Cyc.  986;  10  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  287.  If  the  proof  does  not  satisfy 
the  court  beyond  a  reasonable  doubt  that 
the  declaration  was  made  in  extremity  and 
was  a  dying  declaration,  it  should  not  be 
permitted  to  go  to  the  jury.  DIgby  v.  Peo- 
ple, 113  111.  123,  55  Am.  Eep.  402;  Westbrook 
V.  People,  126  111.  81,  18  N.  E.  304. 

[8]  In  onr  judgment  the  court  was  right 
Levy  was  in  actual  danger  of  impending 
death,  was  suffering  intense  pain,  had  dif- 
ficulty in  speaking,  was  informed  of  the  be- 
lief of  the  doctor  that  he  could  not  recover, 
and,  in  fact,  be  died  the  next  morning.  The 
fact  that  he  made  some  remark  In  answer  to 
efforts  of  the  nurses  to  cheer  him  up  was  not 
suflSclent  to  show  that  he  entertained  a 
view  different  from  that  of  the  doctor  or 
the  statement  In  the  declaration  which  be 
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signed.  He  did  not  call  for  any  minister, 
but  no  Inference  Is  to  be  drawn  from  tbat 
fact,  since  be  was  a  Jew  and  tbere  was  no 
rabbi  In  Ottawa. 

[8]  Objection  was  made  to  the  testimony 
of  the  assistant  state's  attorney  as  to  what 
Levy  said  and  what  occurred  when  the  dec- 
laration was  made,  because  the  attorney  was 
engaged  In  the  prosecution,  Jiut  that  fact 
went  to  Ills  credibility,  and  not  hla  compe- 
tency. 

[7]  The  declaration  was  objected  to  be- 
cause the  names  of  two  nurses  were  signed 
as  witnesses  to  the  signature  of  Levy.  The 
objection  Is  that  the  Jury  would  infer  that 
the  nurses  were  witnesses  to  the  facts  stat- 
ed in  the  paper.  The  nurses  were  not  pres- 
ent in  the  restaurant,  knew  nothing  about 
what  happened  there,  and  did  not  pretend 
to.  The  Jury  could  not  hare, supposed  that 
the  nurses  did  more  than  to  witness  the  sig- 
nature, which  plainly  appears  on  the  face 
of  the  paper. 

[81  On  the  final  submission  of  the  case, 
the  court  was  asked  to  Instruct  the  Jury 
that  nothing  said  or  done  by  the  court  must 
be  taken  by  the  Jury  to  indicate  that  the 
court  entertained  any  opinion  whatever  on 
the  question  whether  the  statement  was  the 
dying  declaration  of  Harry  Levy,  and  the 
court  refused  to  give  the  Instruction.  The 
Jury  were  instructed,  in  accordance  with  the 
law,  with  reference  to  their  right  to  weigh 
the  evidence  on  the  question  whether  tbe 
paper  was  the  dying  declaration  of  Levy,  and 
it  was  not  error  to  refuse  to  give  them  a 
false  statement  that  the  court  bad  no  opin- 
ion on  the  subject,  when  the  court  could 
not  have  submitted  tbe  declaration  to  them 
without  finding,  from  the  evidence,  beyond 
a  reasonable  doubt,  that  it  was  a  dying  dec- 
laration. 

[9]  The  eighth  instruction,  given  at  the 
request  of  the  prosecution,  told  the  Jury 
that,  if  they  believed  tbe  defendant  not 
guilty  of  murder  or  entertained  a  reasonable 
doubt  on  that  question,  but  believed  that 
lie  unlawfully  shot  and  killed  Levy,  and  the 
other  conditions  named  In  the  statute  and 
instruction  existed,  they  should  find  him 
guilty  of  manslaughter.  It  Is  objected  to 
because  it  omitted  the  requirement  that  the 
evidence  must  establish  the  facts  beyond  a 
reasonable  doubt  The  defendant's  counsel 
presented  to  the  court  more  than  60  Instruc- 
tions, and  the  court  gave  25  without  change 
and  four  others  as  modified.  It  was  neces- 
sary that  the  Jury  should  fully  understand 
that  the  defendant  could  not  be  convicted, 
unless  they  were  convinced  of  his  guilt  by 
the  evidence,  beyond  a  reasonable  doubt,  but 
In  more  than  half  of  the  Instructions  given 
that  doctrine  was  stated  and  repeated  In 
every  conceivable  form.  The  Jury  were  told 
that  they  could  not  find  the  defendant  guilty 
If  they  had  a  single  reasonable  doubt  of  his 
guilt;  that  so  long  as  any  single  reasnniible 
doubt  remained  from  the  evidence  they  uiu> 


find  him  not  guQty,  wbleh  assumetf  tbat 
there  might  be  a  variety  of  single  and  sepa- 
rate doubts  as  to  the  one  ultimate  question 
whether  the  defendant  was  guilty;  also  that 
they  must  presume  him  to  be  not  gruilty  at 
every  stage  of  the  proceedings,  until  they 
agreed  upon  a  verdict;  that  then  the  pre- 
sumption of  Innocence  should  still  obtain, 
and  that  they  should  ask  their  Inward  con- 
science and  get  an  answer  whether  they 
were  morally  certain  of  the  defendant's 
guilt  or  had  a  doubt  about  It  The  Instruc- 
tion objected  to  was  not  for  the  purpose  of 
directing  a  verdict  or  stating  the  conditions 
which  would  authorize  one',  and  would  not 
be  so  finderstood,  but  was  given  to  inform 
tbe  Jury  that  they  might  find  the  defendant 
guilty  of  manslaughter,  although  not  guilty 
of  murder.  It  Is  Inconceivable  that  the  Jury 
could  have  supposed  tbat  the  Inatmctlon 
had  any  other  purpose. 

[10]  Instruction  No.  17  required  proof  that 
the  killing  of  the  deceased  was  absolutely 
necessary  or  apparently  necessary,  and  coun- 
sel Insist  that  It  was  error  to  give  it,  because 
it  was  not  in  harmony  with  the  doctrine  of 
apparent  danger.  They  say  that  the  words 
"apparently  necessary"  apply  to  the  killing 
of  Levy,  and  not  to  the  danger  of  the  de- 
fendant and  that  the  appearances  mentioned 
In  the  instruction  were  not  limited  to  the 
defendant,  and  it  was  not  stated  to  whom 
the  killing  must  appear  to  be  necessary. 
The  instruction  Is  not  subject  to  the  objec- 
tion, and  the  argument  belongs  to  a  class 
of  refinements  that  have  no  practical  value. 

[11]  Instruction  No.  20  Is  objected  to  be- 
cause it  directed  tbe  Jury  to  give  the  de- 
fendant's testimony  only  'such  weight.  If 
any,  as  they  believed  it  entitled  to  in  view 
of  all  the  facts  and  circumstances  proved 
at  the  trial.  The  objection  is  to  the  words 
"if  any,"  which,  It  Is  said,  would  permit 
them  to  give  the  testimony  no  weight  But 
it  is  the  law,  and.  If  the  Jury  were  satisfied 
tbat  the  defendant  was  not  telling  the  truth, 
they  were  not  required  to  give  any  credence 
to  bis  story. 

[12]  There  are  some  instructions  stating  the 
law  of  self-defense  under  other  conditions 
than  those  shown  by  the  evidence  in  this 
case,  but  tbey  are  harmless  and  could  not 
have  misled  the  Jury.  The  simple  question 
Involved  was  whether  Levy  or  the  defendant 
shot  first,  and  the  Jury  were  very  fully  in- 
structed; the  Instructions  for  the  defendant 
generally  going  to  the  extreme  limit  of  the 
law,  and  some  of  them  beyond. 

[131  Several  of  the  numerous  Instructions 
on  the  subject  of  reasonable  doubt  Invaded 
the  realm  of  argument  in  favor  of  the  de- 
fendant Instruction  No.  62,  which  the  de- 
fendant procured  to  be  given.  Is  the  same 
as  the  tenth  Instruction  which  was  condemn- 
ed In  the  case  of  Johnson  v.  Farrell,  213 
111.  542,  74  N.  B.  760,  with  its  errors  inten- 
sified by  saying  that  the  testimony  of  one 
credible  witness  Is  entitled  to  more  weight 
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than  the  testimony  of  several  others  under 
the  conditions  named  In  the  Instruction,  In- 
stead of  saying  that  l;t  may  be  entitled  to 
more  weight  The  defendant  had  no  cause 
to    complain    respecting   the    instructions. 

It  Is  argued  that  the  Judgment  ought  to  be 
reversed  because  of  Improper  remarks  by 
the  state's  attorney  and  bis  assistant  In  ar- 
guing the  case  to  the  jury.  The  statements 
are  almost  wholly  by  the  assistant,  lii  the 
opening  argument  after  conclusion  of  the 
evidence,  to  which  counsel  for  the  defendant 
had  full  opportunity  to  reply.  The  argu- 
ment was  confined  to  the  evidence  in  the 
case,  and  In  our  opinion  did  not  go  beyond 
legitimate  bounds. 

[14]  The  evidence  warranted  the  Jury  in 
finding  the  defendant  guUty.  The  drcnm- 
etances  all  tended  to  corroborate  the  wit- 
nesses for  the  prosecution.  There  was  a 
btillet  hole  through  a  newspaper  lying  on 
the  shelf  under  the  counter  and  through  the 
end  of  the  counter,  about  10  incl^e.^  from  the 
floor,  which  could  not  have  been  made  by 
Eievy  with  the  revolver  pointed  at  the  de- 
fendant above  the  counter.  That  fact  is 
strong  evidence  of  the  truth  of  the  dying 
declaration  that  when  Levy  picked  up  the 
revolver  from  the  shelf  under  the  counter, 
as  be  said  he  did,  In  bis  excitement  one  shot 
was  made  through  the  paper  and  the  coun- 
ter. Witnesses  who  heard  the  shots  testified 
that  the  first  one  was  much  louder  than  the 
three  subsequent  ones,  and  the  defendant's 
revolver  -was  .88  caliber  while  Levy's  was  .32, 
and  the  shot  under  the  counter  would  not 
make  as  loud  a  noise  as  the  one  above.  It 
-was  a  controverted  question  whether  the 
door  was  shut,  and  there  was  considerable 
evidence  that  there  was  a  spring  upon  the 
door  which  would  close  it,  unless  it  was 
fastened  open,  which  was  not  done  on  this 
occasion.  The  front  and  the  door  were  of 
glass,  and  if  the  door  was  closed  Levy  could 
not  have  fired  the  first  shot,  for  the  reason 
that  the  glass  door  and  glass  front  did  not 
have  any  bullet  hole  or  bullet  mark,  and  at 
least  the  last  two  shots  were  at  a  time 
when  the  door  was  open.  If  the  spring  was 
on  the  door,  it  would  be  conclusive  evidence 
against  the  defendant,  but  if  there  was  no 
spring  it  would  not  be  conclusive  that  the 
door  was  open  until  the  defendant  was  going 
oat,  when  Levy  was  shooting.  There  Is  a 
controversy  as  to  whether  the  defendant  left 
his  coat  on  the  cigar  case  or  hung  It  near 
the  washroom  door,  but  that  question  Is 
not  material.  We  approve  of  the  verdict 
and  Judgment. 

[15]  There  was  a  motion  for  a  new  trial 
based  upon  the  affidavits  of  the  drivers  of  a 
laundry  and  a  bakery  wagon  that  there  was 
no  spring  on  the  door  in  working  order,  but 
the  evidence  was  cumulative  and  not  con- 
clusive. If  there  was  no  spring  on  the  door, 
that  would  not  prove  that  it  was  open. 


[18]  There  was  an  affidavit  of  the  doctor, 
showing  that  on  the  morning  when  the  dec- 
laration was  made  Levy  was  given  a  hypo- 
dermic Injection  of  morphia.  That  would 
not  overcome  the  testimony  of  a  number  of 
witnesses  that  the  mind  of  Le\-y  was  per- 
fectly clear  when  he  made  the  declaration. 

There  Is  no  prejudicial  error  In  the  record, 
and  the  Judgment  Is  afiSrmed. 

Judgment  affirmed. 

(261  lU.  US) 
PEOPLE)  V.  SMITH. 
(Supreme  Court  of  Illinois.    June  20,  1011. 
Rehearing  Denied  Oct  11,  1011.) 

1.  Obiuihai,  Law  (|  37*)  —  Encoubaokuxrt 
OF  Owner  to  Take  Pbopkbtt. 

G.  having  1>een  arrested  with  a  large  num- 
ber of  postage  stamps  on  his  person,  and  having 
said  he  got  them  of  defendant,  who  was  in 
charge  of  the  mailing  department  of  L.,  the  de- 
tectives consulted  with  representatives  of  L., 
and,  as  then  arranged,  6.  telejphoned  defendant 
that  he  had  the  money  for  the  last  stamps,  ask- 
ed if  defendant  could  get  more  stamps,  and  ar- 
ranged to  meet  him.  Li.'i  repre8enta,tives  then 
marked  some  of  its  stamps.  Defendant  later 
met  G.,  as  he  had  telephoned  that  he  would, 
bringing  $130  worth  of  stamps,  inclnding  some 
of  those  marked.  Held,  that  there  was  no 
encouragement,  soliciting,  urging,  or  advising 
of  defendant  by  L.  or  its  agents  to  commit  the 
crime,  preventing  a  conviction,  but  that  the 
criminal  design  and  intent  originated  with  de- 
fendant. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  42;    Dec.  Dig.  {  37.*] 

2.  Cbiminal  Law  (g  1168*)— Appeal— Harm- 
less Erbob. 

Any  error  in  admitting  defendant's  confes- 
sion was  harmless,  where  independent  of  it  the 
undisputed  evidence  was  so  comj>lete  as  to  leave 
no  reasonable  doubt  as  to  his  guilt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  $8  3137-3143;  Dec.  Dig.  $ 
1169.*] 

Error  to  Criminal  Court,  Cook  County; 
Marcus  Kavanagh,  Judge. 

Jasper  Mason  Smith  was  convicted,  and 
brings  error.    Affirmed. 

S.  E.  Foes,  for  plaintiff  in  error.  W.  H. 
Stead,  Atty.  Gen.,  John  E>.  W.  Wayman, 
State's  Atty.,  and  W.  Edgar  Sampson  (Rob- 
ert E).  Crowe,  of  oounsel),  for  the  People. 

FARMER,  J.  The  plaintiff  In  error  was 
Indicted  In  the  criminal  court  of  Cook  coun- 
ty for  the  embezzlement  and  larceAy  of  $60 
worth  of  United  States- postage  stamps,  the 
property  of  Llbby,  McNeill  &  Llbby,  a  cor- 
poration. He  pleaded  not  guilty  to  the  in- 
dictment, was  tried,  convicted,  and  sentenc- 
ed to  confinement  in  the  penitentiary,  and 
brings  tl>e  record  here  for  review  by  writ 
of  error. 

Plaintiff  in  error  had  charge  of  the  mailing 
department  of  Llbby,  McNeill  &  Llbby.  Bl- 
ston  and  Drlggs,  two  post  office  inspectors, 
learned  in  March,  1910,  that  one  Robert  Grif- 
fith had  been  disposing  of  considerable  quan- 
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titles  of  postage  stamps  to  a  man  named 
Owens,  who  had  an  ofiBce  In  tbe  New  York 
Life  bonding.  On  the  Slst  of  March  Elston 
and  Drlggs  arrested  Griffith,  and  found  on 
his  person  United  States  postage  stamps 
worth  $317.  They  took  him  to  Inspector 
Steward,  in  the  government  building,  and  up- 
on being  questioned  Griffith  told  the  inspec- 
tors he  obtained  tbe  stamps  from  the  plaln- 
tlfT  in  error,  who  was  employed  at  tbe  stock- 
yards by  Libby,  McNelU  &  Llbby.  The  In- 
spectors then  called  up  the  president  of  that 
corporation  by  telephone,  and  on  being  in- 
formed of  the  situation  he  sent  three  repre- 
sentatives to  the  government  building.  On 
their  arrival  at  the  building  it  was  arrang- 
ed that  Griffith  should  call  plaintiff  In  error 
by  telephone  and  Inform  him  he  had  the 
money  for  the  last  stamps  received,  and  also 
Inform  him  that  Owens  wanted  some  more 
stamps.  By  means  of  extension  phones  the 
representatives  of  Libby,  McNeill  ft  Llbby 
listened  to  tbe  conversation  between  Griffith 
and  the  plaintiff  In  error,  tbe  substance  of 
-which  was  that  Grlffllth  told  plaintiff  In 
error  he  had  the  money,  and  asked  when 
and  where  he  could  meet  plaintiff  in  error, 
who  replied  he  would  meet  Griffith  the  next 
evening  at  S:30,  at  Halsted  and  Forty -First 
streets.  Griffith  Inquired  if  plaintiff  In  error 
could  get  some  more  stamps,  and  he  said  he 
could  get  about  $200  worth.  The  representa- 
tives of  Llbby,  McNeUI  ft  Libby  then  went 
to  the  offices  of  that  coriwratlon  and  marked 
a  number  of  sheets  of  stamps  so  that  they 
would  be  able  to  identify  them.  It  was  ar- 
ranged between  the  post  office  Inspectors  and 
Griffith  that  the  Inspectors  would  be  near  the 
meeting  place  appointed  by  Griffith  and 
plaintiff  in  error,  so  they  could  see  them 
when  they  met  If  plaintiff  in  error  had 
any  stamps,  Griffith  was  to  walk  along  the 
street  with  him;  and  if  be  did  not  have 
stamps,  Griffith  was  to  take  off  his  hat 
When  Griffith  and  the  plaintiff  in  error  met 
tbe  inspectors  placed  the  plaintiff  in  error 
under  arrest  and  found  upon  his  person  Unit- 
ed States  postage  stamps — ones,  twos,  fours, 
and  fives — ^to  the  amount  of  $130.  These 
stamps  were  produced  at  the  trial,  and 
among  them  were  sheets  of  different  denom- 
inations containing  marks  which  witnesses  in 
the  employ  of  Llbby,  McNeill  ft  Llbby  testi- 
fied they  placed  on  the  stamps  the  evening 
before.  By  means  of  these  marks  they  posi- 
tively Identified  them  as  the  property  of  Lib- 
by, McNeill  ft  Libby.  Tbe  cashier  of  that 
corporation  testified  that  upon  the  day  plain- 
tiff in  error  was  arrested  he  issued  to  him 
2,000  one-cent  stamps,  5,500  two-cent  stamps, 
and  200  four-cent  stamps. 

After  placing  plaintiff  in  error  under  ar- 
rest the  post  office  inspectors  took  blm  to 
tbe  office  of  Llbby,  McNeill  &  Llbby,  and 
into  the  presence  <of  H.  W.  Hardy,  the  as- 
sistant treasurer  of  Libby,  McNeill  ft  Llb- 
by, who  was  also  present  In  the  government 
building  tbe  evening  before,  when  Griffith 


talked  with  plaintiff  in  error  over  fbe  tde- 
phone.  Hardy  testified  plaintiff  in  error  said 
he  wished  to  see  him  personally;  that  he 
would  like  to  get  the  matter  out  of  the  hands 
of  the  post  office  Inspectors,  and  Inquired  if 
anything  could  be  done  to  hush  it  up,  and 
said  he  would  give  $5,000  to  do  it  Hardy 
replied  that  he  did  not  know  what  could 
be  done,  and  asked  plaintiff  In  error  if  $5,000 
would  cover  the  amount  of  stamps  he  had 
taken.  Plaintiff  in  error  said  he  could  not 
then  tell  how  many  he  had  taken.  Hardy 
told  him.  If  he  had  not  taken  that  amount 
he  would  not  want  to  ask  him  to  pay  that 
much,  but  If  that  amoiut  did  not  cover  tbe 
stamps  taken  he  would  not  consider  a  set- 
tlement on  that  basis.  Hardy  further  told 
plaintiff  In  error  he  conld  not  do  anything 
without  talking  with  Mr.  Aaron,  the  attorney 
for  Llbby,  McNeill  ft  Ubby ;  that  he  would 
talk  to  Mr.  Aaron  about  the  matter,  'and  see 
plaintiff  in  error  tbe  next  morning.  The 
witness  saw  plaintiff  in  error  tbe  next  morn- 
ing at  the  police  station,  and  plaintiff  in  error 
said  he  wished  whatever  was  to  be  done 
would  be  done  quickly.  Witness  told  him 
he  did  not  see  what  conld  be  done  unless  he 
knew  how  many  stamps  bad  been  taken. 
Plaintiff  In  »ror  said  he  would  like  to  see 
his  wife  about  giving  security;  that  he  had 
been  taking  stamps  for  a  period  of  about  five 
years,  and  the  amount  taken  was  about  $9,- 
000;  that  he  had  a  small  amount  of  farm 
property  and  an  Interest  in  the  business  of 
Lundstrom  ft  Smith,  but  his  home  was  in 
his  wife's  name,  and  he  wanted  to  see  ber 
about  giving  security.  He  also  said  bis  in- 
come from  tbe  business  of  Lundstrom  ft 
Smith  would  soon  wipe  out  tbe  amount  tak- 
en, if  that  would  be  accepted  as  security. 
Witness  replied  that  he  would  see  what  could 
be  done. 

The  errors  assigned  are  that  plaintiff  in  er- 
ror was  invited,  encouraged,  and  solicited  to 
commit  the  crime,  that  tbe  court  erred  in  ad- 
mitting tbe  confession  of  plaintiff  in  error 
to  Hardy,  that  the  evidence  was  insufficient 
to  sustain  tbe  conviction,  and  that  the  court 
erred  In  giving  and  refusing  instructions. 

[1]  There  is  no  basis  for  tbe  contention 
that  plaintiff  in  error  was  encouraged  or 
solicited  to  take  tbe  stamps  by  Llbby,  Mc- 
Neill ft  Llbby  or  any  one  In  its  employ.  Tbe 
criminal  design  and  Intent  originated  in  the 
mind  of  plaintiff  in  error.  Neither  the  owner 
of  the  stamps  nor  Its  agents  urged  or  advised 
the  commission  of  tbe  crime,  but  suspecting 
the  plaintiff  in  error,  it  took  precautions  to 
ascertain  whether  he  vrould  commit  the  of- 
fense. Tbe  law  does  not  prohibit  this  being 
done.  If  it  did,  it  would  destroy  one  of  the 
most  effective  agencies  for  the  detection  of 
crime.  Love  v.  People,  IdO  111.  601,  43  N.  £3. 
710,  32  L.  R.  A.  139,  only  announced  the  rule 
that  an  owner  cannot  aid,  encourage,  o^  so- 
licit the  commission  of  crime  against  his  own 
property. 

[2]  Only  a  general  objection  was  Interpos- 
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ed  to  the  confession  of  plaintiff  In  error  testi- 
fied to  by  the  -vrltness  Hardy,  but  whether 
said  confession  was  made  under  circumstanc- 
es which  rendered  it  Incompetent  as  testtmo- 
ay,  and  whether,  if  incompetent,  the  objec- 
tion made  preserved  the  question  for  review, 
Is  not  necessary  to  a  decision  of  this  case; 
for,  Independent  of  the  confession,  the  un- 
disputed evidence  against  plalntifC  in  error 
was  so  complete  as  to  leave  no  reasonable 
doubt  whatever  as  to  his  guilt 

There  was  no  error  committed  by  the  court 
In  giving  and  refusing  instructions.  The 
Judgment  la  affirmed. 

Judgment  affirmed. 


OSi  III.  M.) 

FECHT  V.  FREEMAN  et  al. 

(Supreme  Court  of  lUinois.    June  20,  1911. 
Rehearing  Denied  Oct  11,  1911.) 

1.  Deeds  (S  Zll*)  —  Evidbrcb  —  Mkntai.  Ir- 

OOVPErBNOT. 

In  a  auit  by  an  incompetent's  conservator 
to  set  aside  a  conveyance  of  realty,  evidence 
held  to  warrant  a  finding  that  at  the  time  of 
the  conveyance  the  Incompetent  was  wholly  onr 
able  to  care  for  himself  or  protect  his  property, 
especially  as  against  the  grantee  and  those  act- 
ing witb  blm  in  the  endeavor  to  obtain  the  con- 
veyance in  question. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  t  638;   Dec  Dig.  f  211.*] 

2.  Insane  Pkbsons  (|  86*)— Appoihtmemt  ow 

CONBEBVATOK— GOLLATEKAL  ATTAOK. 

County  courts  having  jurisdiction  over  the 
persons  and  estates  of  incomi>etents,  with  au- 
thority to  appoint  cof  ervators,  and  not  being 
courts  of  interior,  thoagb  of  limited,  jurisdic- 
tion, with  power  to  determine  in  tlie  first  in- 
stance whether  necessary  jurisdictional  facts 
appear,  the  judgment  of  a  county  court  ap- 
pomtlng  a  conservator  for  an  incompetent  was 
not  subject  to  collateral  attack  m  a  suit 
by  the  conservator  to  set  aside  a  conveyance  by 
the  incompetent  on  the  theory  that  because  of 
the  incompetent's  alleged  lack  of  residence  in 
the  county,  the  county  court  was  without  juris- 
diction. 

'    [Ed.  Note. — For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  {  55 ;  Dec.  Dig.  {  86.*] 

8.  IiraANB  Pebsons  (f  32*>— Residenob— Af- 

rOINTMENT   OF   CONSEBVATOB— JUBISDIOTION. 

Evidence  held  to  show  that  an  incompetent 
was  a  resident  of  G.  county  at  the  time  a  con- 
servator was  appointed  for  him  by  the  county 
court  of  that  county. 

'    [Gd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  f  47 ;   Dec.  Dig.  |  82.*] 

4.  INSANE    PEHSOHS    (t    66*)— COKVBTANCB  — 

.  Vacatiow— Statu  Quo. 
>  Where  plaintiff,  an  incompetent  and  a 
spendthrift,  being  unable  to  get  a  loan  on  a 
farm  in  which  he  bad  an  equity  worth  $12,500, 
was  induced  to  convey  the  farm  to  defendant 
in  consideration  of  a  bouse  and  lot  valued  at 
93,000  and  mortgaged  for  S3,500  to  defendant's 
brother-in-law,  which  the  incompetent  assumed 
together  with  certain  worthless  mining  stock 
and  a  check  for  $1,250,  which  the  incompetent 
immediately  cashed  and  wasted,  and  any  rea- 
sonable person  conversing  with  the  incompetent 
would  have  discovered  his  incapacity,  he  was 
no,t  required  to  return  the  proceeds  of  the  check 


as  a  condition  to  fbf  wtting  aside  of  the  ceit- 
veyance. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent  Dig.  f  105;   Dec.  Dig.  t  fi6.*] 

Appeal  from  Cirealt  Court,  Ohampalgn 
County;  Solon  Phllbrlck,  Judge. 

BUI  by  John  Fecht  by  WilUam  H.  Wheat 
bis  conservator,  against  Ous  T.  Freeman  and 
others.  From  a  decree  dismissing  the  bill 
without  prejudice,  complainant  appeals.  Re- 
versed and  remanded,  with  dlrectiona 

H.  I.  Green  and  O.  B.  Dobbins,  for  appel- 
lant Le  Forgee,  Vail  &  Miller,  for  appel- 
lees. 

HAND,  X  This  was  a  bill  in  chancery 
filed  in  the  circuit  court  of  Ciiampalgn  coun- 
ty by  John  Fecht  by  his  conservator,  against 
Gus  T.  Freeman  and  Alice  J.  Freeman,  his 
wife,  to  set  aside  a  deed  to  the  E.  ^  of  the 
S.  E.  %  of  section  25,  In  township  20  N., 
range  10  Bl  of  the  third  principal  meridian, 
in  Champaign  county.  111.,  executed  by  John 
Fecht  to  Ous  T.  Freeman  on  May  4,  1906, 
and  recorded  In  the  recorder's  office  of  the 
said  county  on  May  5,  1908,  and  for  other 
relief.  An  answer  and  replication  were 
filed,  and  the  case  was  referred  to  a  special 
master  to  take  the  proofs  and  report  his 
conclusions.  The  master  took  the  proofs, 
and  after  overruling  objections  thereto  filed 
a  report,  finding  as  follows: 

(1)  That  the  court  had  jurisdiction  of  the 
parties  and  subject-matter. 

(2)  That  the  equities  of  the  cause  are  with 
the  complainant. 

(8)  That  John  Fecht  was  on  the  4th  day 
of  May,  1908,  at  the  time  of  the  transaction 
mentioned  in  said  bill  of  complaint,  and  for 
several  years  previous  thereto,  and  still  is, 
a  person  of  unsound  mind  and  not  capable 
of  taking  charge  of  his  property  and  affairs; 
that  from  childhood  up  his  mental  ability 
has  been  so  weak  and  undeveloped  that  he 
has  been  the  creature  of  mere  suggestion, 
and  was  so  addicted  to  the  use  of  intoxicat- 
ing liquor  that  'he  would  dispose  of  any 
at  his  effects  and  property  without  any  con- 
sideration for  their  real  value,  in  order  to 
get  a  little  money  with  which  to  purchase 
intoxicating  liquor. 

<4)  That  Henry  Johnson  was  duly  and  reg- 
ularly appointed  conservator  for  the  estate 
of  the  said  John  Fecht  by  a  court  of  com- 
petent jurisdiction,  and  qualified  as  such 
prior  to  beginning  this  action. 

(6)  That  on  the  4th  day  of  May,  190S,  the 
said  John  Fecht  was  the  owner  of  the  fol- 
lowing described  real  estate:  The  B.  ^  of 
the  S.  E.  %  of  section  25,  township  20  N., 
range  10  E.  of  the  third  principal  meridian. 
Champaign  county.  111.,  subject  to  a  mort- 
gage indebtedness  of  $500  to  the  Trevett- 
Mattis  Banking  Company  of  Champaign,  111., 
said  mortgage  for  $500  bearing  date  of 
March  2,  1906k  and  due  In  five  years  there- 
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after,  wltb  interest  at  5  per  cent  per  an- 
num, which  said  land  be  received  as  the 
heir  and  devisee  of  his  father,  Martin  H. 
Fecht,  who  departed  this  Ufa  on  or  about 
the  19th  day  of  January,  1906,  leaving  a 
last  will  and  testament  devising  the  above- 
described  land  to  bis  son,  John  Fecht,  which 
Eald  win  was  duly  probated  in  the  county 
court  of  Champaign  county.  111.,  and  that 
the  land  so  owned  by  John  Fecht  was  of 
the  fair  cash  market  value  of  $13,000. 

(7)  That  on  the  4th  day  of  May,  1908,  the 
said  John  Fecht  made  a  deed  to  said  land 
conveying  the  same  to  the  defendant  Gus 
T.  Freeman. 

(8)  That  the  defendants,  Gus  T.  Freeman 
and  Alice  J.  Freeman,  are  husband  and  wife. 

(9)  That  the  defendant  Gus  T.  Freeman  on 
the  4th  day  of  May,  1908,  was  possessed  of 
certificates  of  58,466  shares  of  stock  in  the 
Lewis  &  Clark  Gold  Mining  Company  of 
Grant's  Pass,  Or.,  which  certificates  repre- 
sented the  shares  of  stock  to  be  of  the  value 
of  $1  each. 

(10)  That  said  gold  mine  had  been  aban- 
doned long  previous  to  May  4,  1908,  and  the 
shares  of  stock  were  not  of  the  value  of  $1 
each,  nor  of  any  market  value  whatever,  and 
were  not  worth  the  paper  they  were  writ- 
ten upon,  and  the  defendant  Gus  T.  Free- 
man had  knowledge  of  the  same. 

(11)  That  Alice  J.  Freeman  on  the  4th  day 
of  May,  1908,  was  the  owner  of  lot  7  of  8. 
H.  Busey's  Third  addition  to  the  city  of 
Urbana,  III.,  Champaign  county,  npon  which 
lot  was  located  a  house. 

(12)  That  on  the  4th  day  of  May,  1908,  the 
fair  cash  market  value  of  said  house  and 
lot  was  $8,000. 

(13)  That  on  the  4th  day  of  May,  1908, 
the  said  Alice  J.  Freeman,  with  Gus  T.  Free- 
man, her  husband,  executed  a  mortgage  upon 
said  lot  7  of  S.  H.  Busey's  Third  addition 
to  the  city  of  Urbana,  111.,  for  $3,500  to 
George  W.  Busey,  trustee  for  M.  W.  Busey, 
said  mortgage  purporting  to  secure  one  note 
of  even  date  therewith  for  the  principal  sum 
of  $3,500,  bearing  Interest  at  6  per  cent  per 
annum,  payable  semiannually,  and  due  one 
year  after  date  thereof,  and  the  acknowl- 
edgment bearing  date  of  May  1,  1908,  be- 
ing made  and  executed  on  the  4th  day  of 
May,  1908,  and  dated  bade  by  said  defend- 
ants and  filed  for  record  on  the  6th  day  of 
May,  1908,  and  the  consideration  for  the 
same  being  paid  on  the  5th  day  of  May, 
1908,  and  the  said  mortgage  was  for  $500 
more  than  the  fair  cash  market  value  of 
said  property. 

(14)  That  the  said  John  Fecht  under  the 
direction  of  one  J.  F.  Geddes,  of  the  city 
of  Danville,  came  to  the  office  of  said  Gus 
T.  Freeman,  in  the  city  of  Urbana,  in  com- 
pany with  and  was  introduced  by  one  Rob- 
ert Swift  to  Gus  T.  Freeman  on  or  about 
the  1st  day  of  May,  1908,  and  at  said  time 
the  defendant  Gus  T.  Freeman,  in  accord- 
ance with  a  previous  arrangement  with  the 


said  J.  F.  Geddes,  of  Danvffle,  HI.,  made  a 
proposition  to  John  Fecht  to  trade  for  his 
80  acres  of  land  described,  giving  said  John 
Fecht  for  said  land  the  house  and  lot  above 
described  of  the  defendant  Alice  J.  Freeman, 
together  with  the  certificates  of  shares  of 
the  gold  mining  stock  in  possession  of  de- 
fendant Gus  T.  Freeman  and  about  $1,000 
in  cash. 

(16)  That  at  that  time  the  said  John  Fecht 
was  of  unsound  mind  and  was  not  capable 
of  taking  charge  of  his  property,  and  had 
not  the  mental  ability  to  understand  the 
nature  and  extent  of  such  a  transaction,  and 
bad  not  the  mental  ability  to  understand  the 
value  of  the  said  80  acres  of  land  above  de- 
scribed which  he  at  that  time  owned,  and 
that  the  enfeebled  mental  condition  of  the 
said  John  Fecht  was  of  such  an  extent  and 
character  and  so  manifest  that  any  person 
could  observe  the  same  in  a  few  minutes' 
conversation  with,  him,  and  that  the  mind 
of  the  said  John  Fedit  was  so  manifestly 
weak  that  he  would  follow  the  suggestion  of 
any  person  who  wonld  ofFer  him  or  give  him 
a  small  amount  of  money. 

(16)  That  on  the  4th  day  of  May,  1908, 
again  In  company  with  one  Robert  Swift 
the  said  John  Fecht  came  from  the  office  of 
J.  F.  Geddes,  in  the  city  of  Danville,  to  the 
said  city  of  Urbana,  to  the  office  of  the  de- 
fendant Gus  T.  Freeman,  who  thereupon 
took  him  to  the  office  of  one  L.  B.  SatTer,  in 
said  city  of  Urbana,  and  consummated  with 
said  Jolm  Fecht  a  trade,  the  said  John 
Fecht  conveying  by  a  warranty  deed  to  Gus 
T.  Freeman  the  80  acres  of  land  so  owned 
by  him,  namely,  the  E.  ^  of  the  S.  E.  ^ 
of  section  25,  in  township  20  N.,  range  10  E. 
of  the  third  principal  meridian,  in  Cham- 
paign county.  111.,  subject  to  a  mortgage  of 
$500  thereon  to  the  Trevett-Mattls  Banking 
Company,  and  said  Gus  T.  Freeman  gave  to 
the  said  John  Fecht  for  said  real  estate  a 
warranty  deed  made  and  executed  by  Alice 
J.  Freeman  and  Gus  T.  Freeman,  her  hus- 
band, for  lot  7  of  S.  H.  Busey's  Third  ad- 
dition to  the  dty  of  Urbana,  Illinois,  subject 
to  a  mortgage  (which  mortgage,  by  the 
terms  of  the  deed,  the  said  John  Fecht  as- 
sumed and  agreed  to  pay),  certificates  of 
68,466  shares  of  stock  in  the  Lewis  &  Clark 
Gold  Mining  Company  of  Grant's  Pass,  Or., 
and  $1,250  In  cash. 

(17)  That  at  the  time  the  said  trade  was 
made  the  said  John  Fecht  was  so  weak 
mentally  that  he  did  not  understand  the  na- 
ture and  extent  of  the  trade  in  which  he 
was  entering,  and  tliat  said  defendants,  Gus 
T.  Freeman  and  Alice  J.  Freeman,  together 
with  the  agents  that  were  working  for  the 
said  defendants,  knew,  or  by  the  exercise  of 
reasonable  care  could  have  known,  of  his 
weak  mental  condition  at  said  time. 

(18)  That  the  said  will  of  Martin  H. 
Fecht,  by  which  the  said  John  Fecht  re- 
ceived title  to  the  80  acres  of  land  in  ques- 
tion, contained  a  clause  as  follows:   "With 
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this  provision,  tbat  be  Bhall  not  sell  or  dis- 
pose of  tbe  said  land  until  he  sball  have 
reached  the  age  of  forty-ttve  years" — which 
provision  the  said  Gus  T.  Freeman  knew 
and  concerning  which  he  consulted  with  at- 
torneys previous  to  the  time  of  making  any 
arrangements  with  the  said  John  Fecbt  con- 
cerning the  said  trade,  and  the  said  6ns  T. 
Freeman  knew  that  tlie  said  John  Fecht  at 
the  time  was  of  about  25  years  of  age, 
which  provision,  together  with  tbe  age  of 
the  said  John  Fecbt,  should  have  put  the 
defendant  Gus  T.  Freeman  upon  bis  Inquiry 
as  to  the  mental  capacity  of  Jotin  Fecbt 

(19)  That  the  defendant  Alice  J.  Freeman 
on  tbe  4th  day  of  May,  1908,  knew  that  the 
fair  cash  market  value  of  lot  7  In  S.  H.  Bu- 
sey's  Third  addition  to  the  city  of  Urt)ana 
did  not  exceed  $3,000,  and  that  she,  to- 
gether with  her  husband,  at  the  time  ot 
tbe  trade  in  question,  executed  a  mortgage 
upon  said  property  for  $3,500,  which  tbe 
said  Alice  J.  Freeman  and  ber  husband 
knew  was  far  in  excess  of  tbe  fair  cash 
market  value  of  said  property,  and  tbe  de- 
fendants, Alice  J.  Freeman  and  Gus  T. 
Freeman,  knew  that  tbe  price  asked  in  said 
trade,  with  the  incumt)rance  upon  said  prop- 
erty of  |3,S00,  was  so  grossly  inadequate 
that  they  were  constructively  conspiring  to 
defraud  and  take  advantage  of  the  enfee- 
bled mental  condition  of  John  Fecht  In  said 
trade,  by  causing  the  said  Jolm  Fecbt,  by 
the  terms  of  said  trade,  to  assume  and 
agree  to  pay  said  mortgage  of  $3,500. 

(20)  That  tbe  reasonable  fair  cash  market 
value  of  tbe  80  acres  of  land  so  conveyed 
by  John  Fecbt  to  Gus  T.  Freeman  was 
$12,000,  and  that  tbe  reasonable  fair  cash 
market  value  of  the  bouse  and  lot  conveyed 
by  Alice  J.  Freeman  to  John  Fecbt  was 
$3,000,  subject  to  a  mortgage  of  $3,500, 
which  John  Fecbt  assumed  and  agreed  to 
pay,  that  the  fair  cash  market  value  of  tbe 
gold  mining  stock  was  not  anything,  and 
that  tbe  only  thing  that  John  Fecbt  received 
for  bis  80  acres  of  land  was  a  check  for 
$1,250. 

(21)  That  tbe  defendant  Gus  T.  Freeman 
in  bis  trade  acted  for  himself  and  as  agent 
for  his  wife,  Alice  J.  Freeman,  and  that, 
acting  for  himself  and  as  such  agent,  be  did 
fraudulently,  maliciously,  and  unlawfully 
take  advantage  of  tbe  enfeebled  mental  con- 
dition of  said  John  Fecht,  and  did  make 
said  trade  for  tbe  purpose  of  defrauding 
and  cbeatlng  said  John  Fecbt  out  of  his 
land  and  property. 

(22)  That  a  decree  should  be  entered  In 
this  court  that  tbe  deed  from  the  said  John 
Fecbt  to  Gus  T.  Freeman  be  canceled  and 
declared  null  and  void,  and  the  defendants 
be  required  to  cause  to  be  conveyed  to  said 
John  Fecbt  the  said  premises  conveyed  by 
the  said  John  Fecht  to  said  Gus  T.  Free- 
man, and  that  tbe  said  John  Fecht  be  re- 
quired to  convey  to  tbe  said  Alice  J.  Free- 
man the  title  to  tbe  bouse  and  lot  conveyed 


by  said  Alice  3.  Freeman  to  tlie  said  John 
Fecbt,  and  tbe  said  Jobn  Fecbt  be  released 
from  tbe  agreement  to  pay  the  mortgage 
placed  upon  said  house  and  lot  by  ttie  said 
Alice  J.  Freeman,  and  John  Fecbt  return, 
with  proper  assignment,  the  certificates  of 
the  gold  mining  stock  secured  from  Gus  T. 
Freeman. 

(23)  That  the  said  John  Fecht,  by  reason 
of  bis  mental  incapacity,  has  wasted  and 
lost  tbe  $1,250  pala  to  him  in  said  trade  by 
tbe  defendant  Gus  T.  Freeman,  and  that 
tbe  defendants  bad  knowledge  of  tbe  men- 
tal incapacity  of  tbe  said  Jolm  Fecht,  and 
by  making  use  of  said  mental  incapacity  ob- 
tained tbe  conveyance  of  land  In  question 
from  said  Jobn  Fecbt  for  a  consideration  so 
inadequate  as  to  be  inequitable,  and  to 
evince  that  it  was  the  IntentltMl  of  tbe  de- 
fendants to  take  advantage  of  the  infirmity 
of  the  said  John  Fecbt  and  to  defraud  him, 
and  that  tbe  said  Jobn  Fecht  should  not  be 
required  to  return  to  tbe  defendants  tbe 
$1,250  which  was  paid  to  blm  in  tbe  con- 
sideration of  said  trade. 

Tbe  objections  filed  with  the  master  were 
renewed  as  exceptions  in  the  circuit  coort, 
and  were  sustained  as  to  findings  Nos.  2,  3, 
4,  15,  18,  19,  21,  and  23,  and  tbe  court  pre- 
pared in  lieu  thereof  findings  as  follows: 

That  Jobn  Fecht  was  devised  by  tbe  will 
of  his  father  Martin  H.  Fecht  (which  will 
was  duly  admitted  to  probate  and  recorded 
in  the  records  of  Champaign  county),  the  B. 
^  of  the  S.  B.  ^  of  section  25,  township 
20  N.,  range  10  B.,  of  the  third  principal 
meridian.  In  Champaign  connty;  that  tbe 
provisions  of  said  wUl  restricting  the  alien- 
ation of  this  property  by  tbe  said  John 
Fecbt  nntll  he  should  arrive  at  the  age  of 
45  Is  void  and  of  no  eflTect.  Tbe  court  fur- 
ther finds  that  by  tbe  will  of  said  Martin 
H.  Fecbt  be  made  John  Fecbt  coezecutor 
with  bis  brother,  and  that  from  and  after 
tbe  death  of  tbe  said  Martin  H.  Fecbt  tbe 
said  John  B^bt  managed  and  controlled  bis 
own  property,  and  was  .permitted  so  to  do 
and  recognized  as  capable  of  so  doing  by  bis 
said  father  by  said  will,  and  that  from  that 
time  •until  the  time  of  the  alleged  appoint- 
ment of  a  conservator  tbe  aforesaid  Jobn 
Fecht  did  transact  all  bis  business  matters, 
dealt  in  business  ways,  and  bad  the  control 
of  Ills  property  and  tbe  use  and  expenditures 
of  the  same  with  tbe  general  public  as  an 
ordinary  person,  and  was  so  treated  by  per- 
sons who  so  dealt  with  him;  that  the  said 
Jobn  Fecht  was  treated  and  dealt  with  by 
persons  who  had  business  relations  with  him 
during  said  time  as  ordinarily  capable  of 
doing  such  business  as  they  were  transact- 
ing with  blm.  The  court  further  finds  that 
there  was  no  conspiracy  entered  Into  by  said 
Gus  T.  Freeman  or  Alice  J.  Freeman  with 
any  person  whatever  for  the  purpose  of  de- 
frauding or  cheating  tbe  said  John  Fecht 
out  of  bis  property.  The  court  further  finds 
that  prior  to  the  time  of  a  trade  entered  into 
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by  and  between  Gob  T.  Freeman  and  John 
Pecht  the  said  John  Fecht  bad  been  endeav- 
oring through  varlons  parties  to  borrow  mon 
ey  upon  the  land  so  owned  by  him,  and  that 
by  reason  of  the  clause  of  the  will  of  the 
said  Martin  H.  Fecht  in  attempting  to  pre- 
vent the  alienation  of  the  said  premises  par- 
ties from  whom  said  loan  was  sought  to  be  ob- 
tained declined  to  make  the  same.  The  court 
further  finds  that  having  failed  to  obtain  said 
loan  the  said  John  Fecht  then  determined 
to  dispose  of,  sell,  and  convey  his  said  prem- 
ises, regardless  of  their  value,  and  entered 
Into  negotiations  by  which  the  said  sale  was 
consummated  and  the  said  property  pur- 
chased by  defendant  Gas  T.  Freeman,  that 
prior  to  the  time  of  the  said  purchase  the 
said  Gus  T.  Freeman  knew  nothing  of  the 
mental  condition  or  mental  capacity  or  abil- 
ity to  transact  business  of  the  said  John 
Fecht,  and  that  there  was  nothing  whatever 
at  that  time  or  in  the  transaction  that  gave 
him  any  reason  to  believe  or  suspect  that 
the  said  John  Fecht  did  not  know  or  under- 
stand the  value  of  the  property  he  owned  or 
the  value  of  the  property  that  he  was  receiv- 
ing from  Gus  T.  Freeman,  except  the  fact 
that  he  made  no  investigation  whatever  of 
the  valne  of  the  shares  of  gold  stock  which 
he  was  receiving  as  a  part  consideration  for 
the  said  trade.  The  conrt  further  finds  that 
at  the  time  of  the  said  trade  the  said  John 
Fecht  was  not  mentally  capable  of  transact- 
ing, understanding,  or  protecting  himself  In 
the  trade  which  be  then  consnmmated,  and. 
that  the  said  Gus  T.  Freeman  having  had 
no  notice  or  knowledge  of  the  condition  of 
the  said  John  Fecht,  the  trade  so  consnm- 
mated and  made  was  one  which  was  not 
void  but  only  voidable.  The  court  farther 
finds  that  at  the  time  of  the  alleged  appoint- 
ment of  Henry  Johnson  as  conservator  of 
the  estate  of  John  Fecht,  and  at  the  time 
of  the  institution  of  said  proceedings,  and 
for  a  considerable  time  prior  thereto,  the 
said  John  Fecht  was  not  a  resident  of  the 
county  of  Champaign,  state  of  Illinois;  that 
he  at  that  time  resided  in  the  city  of  Dan- 
ville, county  of  VeEmilion,  state  of  Illinois; 
that  he  was  then  engaged  In  business  in'sald 
city  In  said  Vermilion  county,  nad  voted  at 
an  election  prior  thereto,  and  bad  become 
a  resident  of  that  county.  The  conrt  further 
finds  that  for  the  purpose  of  securing  the  ap- 
pointment of  a  conservator  by  the  county 
court  of  Champaign  connty  the  said  John 
Fecht  was  Illegally  and  fraudulently  brought 
within  the  Jurisdiction  of  Champaign  coun- 
ty, where  service  was  had  upon  him  In  said 
proceedings,  and  that  the  said  John  Fecht 
was  not  at  that  time  a  resident  of  the  said 
Champaign  county,  and  that  the  bringing  of 
the  said  John  Fecht  within  the  jurisdiction 
of  said  county  court  of  said  Champaign 
county  and  of  service  of  process  upon  him 
in  that  county  did  not  give  the  county  court 
of  Champaign  county  Jurisdiction  or  au- 
thorize it  to  appoint  a  conservator  for  said 


John  Fecht,  and  that  by  reason  of  the  Call- 
ure  of  the  said  county  court  of  Champaign 
county  to  have  jurisdiction  to  make  the 
said  appointment  the  alleged  appointment 
of  the  conservator  of  John  Fecht  as  herein 
set  forth  in  the  bill  of  complaint  is  not  bos- 
tained,  and  that  there  was  no  legally  ap- 
pointed conservator  of  said  John  Fecht,  and 
that  the  plaintiff  herein  is  not  authorized  to 
and  cannot  maintain  this  action.  It  is  there- 
fore ordered  that  a  decree  be  entered  dis- 
missing the  bill,  and  it  is  ordered  that  the 
bill  be  and  is  hereby  dismissed  at  the  cost 
of  the  estate  of  John  Fecht,  without  preju- 
dice. 

Thereupon  the  court  entered  a  decree  dis- 
missing the  bill  at  the  cost  of  the  estate  of 
John  Fecht,  without  prejudice,  and  John 
Fecht,  by  his  conservator,  has  prosecuted 
an  appeal  to  this  court 

The  findings  of  the  master  that  John 
Fecht  was  incompetent  to  make  the  deed 
and  that  the  same  should  be  set  aside  for 
that  reason  were  all  approved,  and  the  conrt, 
by  its  rnlings  upon  the  exertions,  disagreed 
with  the  master  on  the  following  proposi- 
tions, only:  First,  that  the  conservator  of 
John  Fecht  was  duly  appointed  by  the  coun- 
ty court  of  Champaign  county;  and,  second, 
that  Gus  T.  Freeman  did  not  act  In  good 
faith  in  dealing  with  said  John  Pecht  and 
without  notice  that  he  was  incompetent  to 
make  said  deed,  and  that  the  same  should 
be  set  aside  without  reimbursing  Gas  T. 
Freeman  for  the  cash  payment  which  he 
made  John  Fecbt  at  the  time  said  deed  was 
made  and  delivered. 

This  record  Is  voluminous,  but  there  is  but 
little  conflict  in  the  evidence  as  to  the  ma- 
terial facts.  Martin  H.  Pecht,  a  widower, 
and  his  sons,  John  and  Harm  Fecht,  resided 
upon  a  160-acre  farm  in  Champaign  county, 
where  Martin  H.  Fecht  died  in  1906,  testate, 
leaving  the  said  farm  clear  of  incumbrance, 
which  was  of  the  value  of  about  ?28,000,  and 
possessed  of  about  $10,000  worth  of  personal 
property.  By  his  will  he  gave  to  John  .the 
real  estate  in  controversy  and  $6,000  In  mon- 
ey, and  the  balance  of  his  estate  to  his  son 
Harm  Fecht,  and  appointed  his  sons  as  ex- 
ecutors. The  will  was  admitted  to  probate, 
and  within  one  year  thereafter  John  came 
into  possession  of  the  80  acres  of  land  de- 
vised to  him  and  of  $6,000  in  cash.  The 
family  physician,  Dr.  McKlnney,  who  had 
treated  the  family  for  many  years,  testified 
that  Mrs.  Fecht  was  insane  for  many  years 
prior  to  her  death,  and  that  Martin  H. 
Fecht  was  demented  and  a  dipsomaiiiac ; 
that  be  only  knew  two  things — one  to  ac- 
quire land  and'  keep  it,  and  the  other  to 
drink  whisky — ^and  that  he  died  of  delirium 
tremens  and  pneumonia  while  living  alone 
with  his  sons  and  surrounded  by  the  most 
filthy  conditions  he  ever  witnessed.  Dr. 
Walker  testified  to  the  same  conditions,  and 
they  both  agreed  the  condition  of  his  par- 
ents and  the  conditions  under  which  be  was 
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raised  affected  mateiially  the  physical  and 
mental  growth  of  John  Fecht.  Two  score 
or  more  of  the  neighbors  of  the  Fecht  fam- 
ily testified  that  John  Fecht  from  his  in- 
fancy was  mentally  weak,  bordering  on  im- 
ieclUty;  that  he  conld  not  learn  at  school, 
and  that  as  he  has  grown  older  his  mental 
<leflciencies  and  weaknesses  increased  and 
were  more  apparent;  that  for  some  years 
prior  to  the  execution  of  the  deed  now 
sought  to  be  set  aside  he  was  drunk  sub- 
stantially all  the  time  if  he  could  obtain 
liquor,  and  that  within  18  months  after  he 
bad  received  the  |6,000  in  cash  from  his 
father's  estate  be  had  squandered  every 
«ent  of  that  amonnt,  together  with  the  rents 
of  the  farm,  and  had  incumbered  the  land 
for  $600,  which  bad  gone  in  the  same  way. 
Dr.  McKinney  testified  that  John  Fecht  was 
a  masturbater,  and  that,  when  John  was 
about  IS  years  old,  be  attempted  self-castra- 
tion, and  that  whoi  the  witness,  in  com- 
pany with  Dr.  Walker,  arrived  at  the  Fecht 
home,  he  found  John  covered  with  blood,  bis 
testicles  partially  severed,  and  bis  private 
parts  covered  with  wood  ashes  and  wrapped 
In  filthy  rags,  and  his  only  excuse  for  the 
act  given  to  Uie  physicians  was  that  bis  fa- 
ther had  been  castrating  pigs  in  the  fore- 
noon, and,  as  he  was  no  good,  he  concluded 
to  treat  himself  in  the  same  manner.  On 
another  occasion  be  called  upon  Dr.  Harris 
tn  the  evening  and  desired  medical  treat- 
ment The  doctor,  on  examioatlon,  found 
be  bad  smallpox,  and  directed  him  to  go 
immediately  to  his  home,  in  company  with 
another  debauchee  who  was  with  him,  and 
remain  there  until  he  (tbe  doctor)  should 
arrive.  John  inquired  of  the  doctor  if  small- 
pox was  a  serious  matter.  The  doctor  ex- 
plained to  him  the  nature  of  the  disease  and 
be  went  away.  On  the  arrival  of  the  doctor 
at  the  farm  he  was  unable  to  find  him,  but 
in  a  short  time  be  arrived  in  company -with 
bis  friend,  and  stated  they  had  been  to  a 
neighbor's  to  get  breakfast  After  his  fa- 
ther's death  be  made  his  home  with  bis 
brother,  who  was  married  and  who  had 
more  mentality  than  John.  For  a  year  or 
two  after  the  death  of  his  father  John  tried 
to  farm,  but  with  no  success.  He  surround- 
ed himself  with  dnmken  characters  and  ne- 
glected the  farm.  He  then  went  into  tbe 
Implement  business  in  a  small  village  near 
his  home,  but  that  only  lasted  three  months, 
when  it  was  closed  out  During  the  time 
be  was  conducting  the  implement  business 
complaint  was  made  to  the  town  supervisor 
that  be  was  constantly  drunk,  that  he  slept 
in  barns,  and  was  a  general  nuisance  to  the 
neighborhood,  and  a  request  was  made  that 
be  be  cared  for.  He  then  purchased  a  res- 
taurant in  Danville,  which  he  carried  on  for 
a  few  days  and  then  abandoned.  He  after- 
wards purchased  a  secondhand  clothing  busi- 
ness in  Danville,  which  seems  to  have  been 
soon  converted  into  a  drinking  place  and  a 


resort  for  lewd  diameters.  Tbe  wttnesses, 
with  the  exception  of  Freeman,  a  lawyer 
by  the  name  of  Saffer  (who  claimed  bis 
privilege  on  the  ground  he  closed  the  deal 
for  Freeman),  a  real  estate  agent  from  Dan- 
v^le  by  the  name  of  Geddes,  and  one  Swift, 
a  hanger-on  at  tbe  office  of  Geddes,  who 
helped  Freeman  engineer  the  trade  whereby 
Freeman  got  the  deed  to  the  land  in  con- 
troversy, all  testified  that'  no  rational  per- 
son could  converse  with  John  Fecht  for  but 
the  briefest  period  and  upon  the  simplest 
subjects  without  discovering  that  be  was 
weak-minded  and  unable  to  do  business. 
John  Fecht  was  small  in  stature,  and  the 
witnesses  generally  spoke  of  him  as  a  boy, 
although  he  was  twenty-five  years  of  age, 
and  said  be  talked  like  a  boy  six  or  eight 
years  old  instead  of  like  a  man,  that  if  he 
bad  money  in  his  possession,  regardless  of 
the  amount  be  soon  parted  with  it  and  that 
be  often  begged  for  food  from  house  to 
house,  and  asked  people  with  whom  he  was 
acquainted  for  money  with  which  to  buy 
something   to   eat 

[1]  The  foregoing  facts  clearly,  we  think, 
establish  that  the  master  and  cbancellor 
were  Justified  in  finding  that  John  Fecht  was 
wholly  unable  to  take  care  of  himself  or 
to  protect  his  property,  especially  as  against 
Freeman  and  the  men  who  were  acting  with 
him  in  their  endeavor  to  get  the  farm  from 
John  Fecht  Tbe  80  acres  owned  by 
John  Fecht  were  valued  at  about  $175  per 
acre,  and  were  found  by  the  master  to  be 
worth  $13,000.  The  80  acres  received  by 
bis  brother  were  worth  about  $15,000,  and 
Jobn  was  given  $2,000  more  of  the  personal 
property  than  his  brother  to  equalize  the  two 
80'B  of  land.  John  had  mortgaged  bis  80 
for  $500,  so  that  his  equity  therein  on  May 
4,  1908 — the  date  of  the  deed — was  worth 
$12,500.  For  that  80  acres  John  Fecht  re- 
ceived from  Freeman  a  house  and  lot  in  tbe 
city  of  Urbana,  which  the  master  and  chan- 
cellor found  was  worth  $3,000,  and  which 
for  the  purpose  of  the  trade  was  incumbered 
by  Freeman  for  $3,500,  which  Incumbrance 
John  Fecht  assumed  and  agreed  to  pay; 
58,466  shares  of  mining  stock,  of  the  par 
value  of  $1  per  share,  in  a  defunct 
mining  company  of  which  Freeman  was 
president  and  which  stock  was  absolutely 
worthless,  and  a  check  for  $1,250,  which 
check  was  cashed  by  John  Fecht  and  the 
proceeds  giv«i  away,  lost  or  squandered 
within  a  few  days.  It  ia  therefore  dear 
from  the  foregoing  figures,  which  are  taken 
from  the  testimony  of  Freeman,  that  Fecht 
did  not  receive  from  Freeman  to  exceed  $1,- 
250  for  tbe  equity  in  a  farm  that  was  worth 
$12,500. 

[2]  Tbe  first  question  in  law  which  arises 
on  this  record  is.  Could  the  appointment  of 
a  conservator  of  John  Fecht  by  the  county 
court  of  Champaign  county  be  attacked  col- 
laterally tn  this  proceeding?    We  are  of  the 
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opinion  It  comld  not  The  county  courts  of 
tbis  state  are  created  by  the  Constitution; 
and,  while  they  are  courts  of  limited  Juris- 
diction, they  are  not  courts  of  Inferior  Juris- 
diction, and,  when  adjudicating  upon  the 
class  of  questions  over  which  they  have  gen- 
eral Jurisdiction,  as  libernl  intendments  will 
be  Indulged  in  their  favor  as  will  be  extend- 
ed to  the  proceedings  of  the  circuit  courts. 
The  county  courts  of  this  state  have  Juris- 
diction to  appoint  conservators  of  insane  and 
distracted  persons,  spendthrifts,  etc.,  and  Ju- 
risdiction over  their  persons  and  estates  aft- 
er a  conservator  has  been  appointed,  and 
the  question  whether  a  particular  county 
court  has  Jtirlsdlction  of  a  particular  estate 
is  a  question  of  fact  to  be  determined  by 
that  court,  and  when  that  question  is  once 
determined  by  the  county  court  its  Judgment 
is  conclusive  and  cannot  be  questioned  by  the 
circuit  court  In  a  collateral  proceeding. 
Bostwick  V.  Skinner,  80  III.  147.  In  this 
case  a  petition  was  filed  in  the  county  court 
of  Champaign  county  for  the  appointment 
of  a  conservator  of  3db.n  Fecht  on  the 
ground  that  he  was  insane  and  unable  to 
care  for  his  property.  A  summons  was  is- 
sued and  served  upon  John  Fecht  in  Cham- 
paign county  by  the  sheriff  of  that  county. 
A  guardian  ad  litem  was  appointed  by  the 
court  to  represent  the  defendant,  who  ap- 
peared by  attorney.  A  Jury  was  selected, 
whidi  after  a  trial  found  that  John  Fecht 
was  a  resident  of  Champalgp  county,  was 
insane,  and  that  a  conservator  should  be 
appointed  of  his  person  and  estate,  and 
thereupon  the  court  entered  Judgment  upon 
the  verdict  and  thereafter  appointed  Henry 
Johnson  as  conservator  of  John  Fecht.  He 
duly  qualified  and  thereupon  filed  this  bill. 
Henry  Johnson,  however,  died  during  the 
pendency  of  this  suit,  and  William  H.  Wheat 
was  appointed  by  the  county  court  of  Cham- 
paign county  in  his  stead  as  conservator  of 
John  Fecht  and  qualified,  and  was  by  order, 
of  the  circuit  court  snsbtituted  as  complain- 
ant. Instead  of  Henry  Johnson,  and  has  pros- 
ecuted this  appeal  on  behalf  of  his  ward. 

But  two  reasons  are  urged  why  the  ap- 
pointment of  a  conservator  of  John  Fecht  by 
the  county  court  of  Champaign  county  was 
not  regular:  First,  that  Jotm  Fecht  was  a 
resident  of  Vermilion  county,  and  not  of 
Champaign  county,  at. the  time  the  proceed- 
ings to  appoint  a  conservator  were  com- 
menced; and,  second,  that  Jolm  Fecht  was 
Induced  to  come  into  Champaign  county 
from  Vermilion  county,  before  the  conserva- 
tor iiad  been  appointed,  in  order  that  process 
might  be  served  upon  him.  These  were 
questions  that  the  county  court  of  Cham- 
paign county  had  the  power  to  consider  and 
determine — that  is,  that  court  might  right- 
fully determine  for  itself  whether  it  had 
Jurisdiction  of  the  person  of  John  Fecht — 
and,  the  court  having  determined  these  quee- 
tioiLS  and  proceeded  to  hear  the  cause,  its 
determination    thereon    was    conclusive    of 


those  questions  and  Its  Judgment  In  that 
regard  could  not  be  reviewed  by  the  drcnit 
court  In  this  proceeding,  which  Is  a  proceed- 
ing collateral  to  the  proceeding  in  the  county 
court  for  the  appointment  of  a  conservator. 

The  authorities  in  this  state  are  all  one 
way  upon  the  question  that  the  county  courts 
of  this  state,  in  the  appointment  of  guardians, 
administrators,  and  conservators,  are  Judges 
of  their  own  Jurisdiction.  Iii  Dodge  v.  Cole, 
97  111.  338,  37  Am.  Rep.  Ill,  which  was  a 
proceeding  in  chancery  by  a  conservator  to 
set  aside  a  fraudulent  conveyance,  where  it 
was  contended  the  county  court  which  made 
the  appointment  did  not  have  Jurisdiction  to 
make  the  appointment  by  reason  of  the  fact 
that  the  insane  person  was  not  a  resident  of 
the  county  in  wUch  the  appointment  was 
made,  the  rourt,  on  iwige  351  of  the  opinion, 
said:  "It  is  claimed,  in  the  first  place,  that 
the  proceedings  in  the  De  Witt  circuit  court 
in  which  Maria  Sharp  was  adjudged  an  In- 
sane person  and  John  H.  Usk  was  appointed 
her  conservator  are  null  and  void  for  the 
reason  It  does  not  appear  that  there  was  per- 
sonal service  on  her,  and  that  therefore  Lisk 
liad  no  right  or  authority,  as  conservator,  to 
make  application  for  a  sale  of  the  land  or 
to  sell  the  same  under  the  directions  of  the 
court,  that,  his  appointment  being  void,  his 
action  In  the  premises  must  be  regarded  as 
tliat  of  a  mere  stranger,  and  in  support  of 
tDls  position  Eddy  ▼.  People,  15  111.  386,  is 
cited  and  relied  on.  It  Is  sufficient  to  say 
with  respect  to  this  question  that  we  are  of 
opinion  that  the  validity  of  Llsk's  appoint- 
ment as  conservator  cannot  be  inquired  into 
in  a  collateral  proceeding  like  the  present. 
It  is  the  settled  doctrine  of  this  court  that 
the  regularity  or  validity  of  an  admlnistra- 
toir's  appointment  cannot  be  questioned  col- 
laterally (Wight  T.  Wallbaum,  39  III.  654; 
Dufiln  V.  Abbott,  48  Ilk  18),  and  on  principle 
we  can  see  no  difference  In  the  case  of  a  con- 
servator and  an  administrator." 

In  the  late  case  of  Balsewicz  v.  Chicago, 
Burlington  &  Qulncy  Railroad  Co.,  240  111. 
238,  88  N.  E.  734,  an  administrator  was  ap- 
pointed in  Bureau  county,  and  a  suit  for  dam- 
ages was  commenced  by  the  administrator  so 
appointed  in  that  county.  The  defendant  of- 
fered in  evidence  a  release  made  by  a  prior 
administrator  who  had  been  appointed  by 
the  county  court  of  Cook  county,  and  it  was 
sought  to  prove  in  tliat  case  that  the  appoint- 
ment in  Cook  county  was  void  for  want  of  Ju- 
risdiction. This  court  held  otherwise,  and  on 
page  246  of  240  111.,  page  737  of  88  N.  E., 
said;  "The  probate  court  of  Cook  county  has 
general  Jurisdiction  of  the  settlement  of  the 
estates  of  deceased  persons,  and,  whoi  ad- 
judicating upon  questions  arising  in  such 
matters,  as  liberal  intendments  are  to  be 
made  in  favor  of  its  findings  as  of  those  of 
courts  of  general  Jurisdiction.  Bostwick  v. 
Skinner.  80  Hi.  147;  Blair  v.  Sennott,  134  111. 
78  [24  N.  R  9691.  Residence  of  the  deceased 
at  the  time  of  his  death  within  the  territorial 
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Jnriadictlon  of  the  court  Is  essential  to  give 
the  probate  court  jurisdiction  to  grant  ad- 
ministration of  his  estate.  But  the  probate 
court  having  general  Jurisdiction  of  the  sub- 
ject-matter of  the  settlement  of  estates,  if 
such  court  has  assumed  Jurisdiction  of  a  par- 
ticular estate  and  granted  administration 
thereof,  then,  in  accordance  with  the  role  in 
regard  to  the  acts  of  courts  of  general  Juris- 
diction that  all  intendments  of  law  are  in  fa- 
vor of  such  acts  and  that  they  are  presumed 
to  have  Jurisdiction  to  give  the  Judgments 
they  render  until  the  contrary  appears,  such 
grant  of  admiaistratlon  is  conclusive  and  not 
subject  to  attack  In  a  collateral  proceeding. 
Wight  v.  Wallbaum,  39  111.  554;  Schnell  v. 
City  of  Chicago,  38  111.  382  [87  Am.  Dec.  304]; 
Hobson  V.  Ewan,  62  III.  146;  Bostvidck  v. 
Skinner;  supra.  In  these  cases  the  question 
did  not  arise  precisely  as  it  does  here.  The 
case  of  Bolton  v.  Schrlever,  135  N.  Y.  65  [31 
N.  B.  1001, 18  U  R.  A.  242],  however,  presents 
the  question  as  it  arises  here,  and  it  was 
there  held  that  the  fact  that  the  decedent 
was  not  at  the  time  of  his  death  a  resident 
of  the  county  in  which  administration  of  his 
estate  was  had  does  not  authorize  a  collateral 
attack  upon  the  acts  of  the  administrator. 
While  there  are  decisions  to  the  contrary,  the 
decided  weight  of  authority  is  in  favor  of 
the  proposition  that  the  appointment  of  an 
admlalstrator  by  a  court  of  general  probate 
jurisdiction  is  valid  against  collateral  at- 
tack on  the  ground  that  the  decedent  was 
not  a  resident  of  the  county.  Kling  v.  Con- 
nell,  105  Ala.  590  [17  South.  121,  53  Am.  St. 
Rep.  144];  Irwin  v.  Scriber,  18  Cal.  499; 
Eller  V.  Richardson,  89  Tenn.  575  [15  S.  W. 
650];  Railway  Co.  v.  Mahoney,  89  Tenn.  311 
[15  S.  W.  652];  Jordan  v.  Chicago  &  North- 
western Railway  Co.,  125  Wis.  581  [104  N. 
W.  803.  1  L.  R.  A.  (N.  S.)  885,  110  Am.  St 
Bep.  865];  Comstock  v.  Crawford,  3  Wall. 
396  [18  L.  Ed.  34];  Grignon's  Lessee  v.  Astor, 
2  How.  319  [11  L.  Ed.  283]." 

Numerous  other  cases  might  be  cited  cov- 
ering the  foregoing  proposition,  but  the 
•law  is  so  well  settled  upon  the  subject  in 
this  state  that  we  deem  it  unnecessary  to 
quote  further  from  the  cases.  The  follow- 
ing cases  substantiate  the  doctrine  that  a 
bill  In  a  case  like  this  is  collateral  to  the  ap- 
pointment of  a  conservator  by  the  county 
court,  and  that  the  circuit  court,  in  a  pro- 
ceeding like  this,  Is  powerless  to  inquire  in- 
to the  validity  of  the  appointment  of  such 
conservator  or  to  review  the  judgment  of 
the  county  court  upon  that  subject:  Propst 
v.  Meadows,  13  111.  157;  Matthews  v.  Hoft, 
113  111.  90:  Blalr  v.  Sennott,  134  111.  78, 
24  N.  E.  969;  Bradley  v.  Drone,  187  111.  175, 
58  N.  E.  304,  79  Am.  St.  Rep.  214. 

[3]  If,  however,  the  circuit  court  did  have 
Jurisdiction  to  review  the  action  of  the 
county  court  of  Champaign  county  in  a  pro- 
ceeding like  this,  to  appoint  a  conservator  of 
John  Fecht,  the  evidence  found  in  this  rec- 
ord shows  that  John  Fecht  was  a  resident 


of  Champaign  county.  His  home  was  with 
his  brother  on  the  home  farm,  and  the  fact 
that  he  was  temporarily  in  Danville,  or 
that  he  voted  at  an  election  held  In  that  city 
six  months  after  the  conservator  had  been 
appointed  la  Champaign  county,  did  not  es- 
tablish, or  tend  to  establish,  that  he  was 
a  resident  of  Vermilion  county  at  the  time 
he  was  adjudged  to  be  insane  in  Cham- 
paign county,  and  the  fact  that  after  it 
was  discovered  that  John  Fecht  had  traded 
his  farm  to  Freeman  for  a  house  and  lot 
in  Urbana  (wUch  was  Incumbered  for  more 
than  It  was  worth),  for  worthless  mining 
stodc  and  a  small  amount  of  money,  two  of 
the  citizens  of  Champaign  county  went  to 
Vermilion  county,  where  they  found  him  pen- 
niless and  induced  him  to  return  to  Cham- 
paign county,  and  after  he  returned  to  Ids 
home  set  In  motion  proceedings  for  the  ap- 
pointment of  a  conservator  and  for  the 
recovery  of  his  farm,  did  not  deprive  the 
county  court  of  Champaign  county  of  juris- 
diction to  determine  the  question  of  his 
insanity,  upon  a  proper  petition  being  filed 
in  that  court  and  service  of  summons  had 
upon  John  Fecht  in  said  county.  Regardless 
of  the  motives  of  the  persons  who  were  in- 
strumental in  inducing  him  to  return  to 
Champaign  county,  the  persons  who  Induced 
him  to  return  to  Champaign  county  did  not 
control  the  litigation  in  the  county  court, 
and  are  not  connected  in  any  way  with  tills 
litigation.  No  fraud  or  duress  was  practiced 
upon  John  Fecht  or  used  against  him  to  in- 
duce lilm  to  return  to  his  home.  After  his 
return,  and  after  the  facts  had  been  made 
known  to  him  that  the  house  and  lot  for 
which  he  held  a  deed  was  Incumbered  for 
more  than  it  was  worth,  and  that  the  mining 
stock  was  worthless,  he  expressed  a  desire 
to  get  his  farm  back  before  the  proceedings 
for  the  appointment  of  a  conservator  were 
commenced,  and,  if  he  desired  to  leave  Cham- 
paign county,  he  had  an  opportunity  to  do 
so  before  summons  was  served  upon  him. 
But,  as  we  have  heretofore  seen,  the  facts 
herein  last  above  referred  to  are  Immaterial 
in  this  case,  and  presumably  were  before 
the  county  court  at  the  time  the  proceedings 
for  the  appointment  of  a  conservator  were 
heard  in  that  court  and  were  determined  by 
that  court  adversely  to  thie  contention  of 
the  appellees  in  this  court  The  judgment  of 
the  county  court  was  not  susceptible  to  col- 
lateral attack  in  this  proceeding  In  the  cir- 
cuit court,  and  the  facts  have  only  been 
referred  to  by  reason  of  the  Importance  giv- 
en them  by  the  decree  entered  in  the  circuit 
court  and  the  briefs  filed  by  appellees  In 
this  court 

[4]  The  other  question  presented  for  our 
consideration  is,  'Should  the  decree  which 
will  be  directed  to  be  entered  In  this  case  on 
its  remandment  require  that  Gus  T.  Free- 
man be  reimbursed  the  $1,250  whlph  it  Is 
said  he  paid  to  John  Fecht  at  the  time  he 
procured  a  deed  from  Fecht  for  his  farm, 
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as  a  condition  precedent  to  the  entering  of  a 
decree  setting  aside  said  deed? 

Tbe  law  is  well  settled  that  If  Freeman 
traded  for  the  farm  of  John  Fecht  In  good 
faith,  and  had  no  knowledge  of  the  fact  that 
John  Fecht  was  Insane  or  Incompetent  to  do 
business,  the  deed  ought  not  to  be  set  aside 
without  placing  Freonan  in  statu  quo  by  re- 
turning to  him  the  entire  oonsideratlon  which 
be  paid  to  John  Fecht  On  the  contrary,  If 
Freeman  did  not  deal  with  John  Fecht  in 
good  faith,  but  Intended  to  cheat  bim  out  of 
his  farm,  and  knew,  or  should  hare  known, 
that  John  Fecht  was  mentally  Incapable  of 
making  the  trade  whereby  Freeman  acquired 
the  farm,  then  the  deed  should  be  set  aside 
without  Freeman  being  placed  In  statu  quo 
by  haying  returned  to  him  the  $1,250  which 
he  says  was  paid  In  cash  to  John  Fecht  at 
the  time  the  trade  was  made.  Three  weeks 
after  the  deed  was  made  and  the  $1,250  paid 
to  Fecht,  according  to  the  testimony  of  Free- 
man, the  conservator,  Henry  Johnson,  went 
to  Danville  and  found  John  Fecht  scrubbing 
out  a  saloon,  being  entirely  destitute  of  funds 
and  without  means  of  support  The  $1,260, 
if  paid  to  Fecht  soon  disappeared,  as  no 
trace  of  it  has  ever  been  found.  The  facts 
surrounding  the  deal  between  John  Fecht 
&n&  Gus  T.  Freeman  are  tliat  John  Fecht 
was  in  Danville  engaged  in  running  "a  sec- 
ondhand clothing  store,"  for  which  he  had 
agreed  to  pay  the  witness  Swift  $650,  and 
which  store  Swift  testified  was  paying  from 
$8  to  $10  per  day,  and  that  one  day  the  prof- 
its were  $52.80;  that  John  Fecht  had  no  mon- 
ey and  wanted  to  borrow  money  on  his  farm, 
which  was  then  Incumbered  for  $500;  tliat 
he  went  to  Geddes  to  make  a  loan;  that  Ged- 
des  promised  to  go  to  Urbana  and  borrow 
the  money;  that  be  went  to  Urbana,  saw 
Freeman,  and  left  the  abstract  of  title  with 
him,  but  did  not  negotiate  a  loan ;  that  Free- 
man soon  telephoned  Geddes  he  could  not 
make  the  loan  as  the  title  was  not  good,  al- 
though he  had  obtained  the  opinion.  In  writ- 
ing, of  a  reputable  lawyer  in  said  city  that 
it  was  good,  and  it  is  now  conceded  it  was 
good;  that  Oeddea  stated  over  the  "phone 
that  his  client  must  have  money  and  would 
trade  tixe  farm;  that  Freeman  then  proposed 
to  Geddes  to  trade  the  Urbana  property  and 
the  mining  stock  for  the  farm  and  pay  a 
small  amount  of  money,  and  then  stated  to 
Geddes,  although  he  knew  Geddes  was  repre- 
senting John  Fecht,  that  if  he  could  get 
the  deal  through,  he  would  pay  him  well  for 
so  doing,  and  after  the  deal  was  closed  he 
did  pay  Geddes  $200;  that  Geddes  then  sent 
Jolm  Fecht  to  Urbana,  with  Swift,  to  see 
Freeman,  and  although  at  that  time  John 
Fecht  was  running  a  seoondband  store  (ac- 
cording to  the  testimony  of  Swift)  which  was 
paying  from  $8  to  $10  per  day,  and  one  day 
had  paid  $52.80,  neither  John  Fecht  nor  Swift 
liad  any  money  with  which  to  pay  street  car 
fare  to  Urbana  and  Geddes  advanced  It;  that 
on  their  arrival  in  Urbana  John  Fecht  was 


shown  the  house  and  lot  in  Urbana  and  told 
It  was  worth  $4,500,  and  was  taken  to  tbe- 
secretary  of  the  mining  company  and  was 
told  by  E^eeman  that  the  mining  stock  might 
be  worth  $1,000,000;  that  after  some  delay 
the  trade  was  made  by  John  Fecht  conveying 
his  farm  to  Gna  T.  Freeman,  which  was 
worth  $12,500  over  and  above  the  mortgage, 
and  Freeman  caused  his  wife,  in  whom  the- 
title  rested  to  the  Urbana  property,  to  mort- 
gage the  same  for  $3,500  to  her  brother-in- 
law,  date  the  mortgage  back  and  have  it  ac- 
knowledged before  Salter,  a  notary  public,  as 
of  Hay  1st  when  It  was  made  on  May  4tli, 
a;nd  then  conveyed  the  property  to  John 
Fecht  subject  to  the  mortgage,  whidi  John 
Fecht  assumed  and  agreed  to  pay,  and  as- 
signed and  delivered  to  John  Fecht  68,46S 
shares  of  tbe  Lewis  &  Clark  Gold  Mining 
Company  of  Grant's  Pass,  Or.,  which  he 
knew  to  be  worthless,  and  drew  his  check 
for  $1,250.  The  deed  for  the  farm  was  de- 
livered to  Gus  T.  Freeman  and  recorded  the 
next  morning,  but  the  deed  to  the  house  and 
lot,  the  shares  of  stock  and  the  check  were 
put  up  with  the  brother-in-law,  to  hold  for 
John  Fecht  until  a  quitclaim  deed  could  be 
procured  from  Harm  Fecht  as  the  attorney 
who  had  given  Freeman  an  opinion,  in  writ- 
ing, upon  the  title  to  the  farm,  before  he  had 
any  interest  in  the  farm,  and  before  he  talk- 
ed of  the  trade  with  John  Fecht  stated  that, 
while  tbe  title  was  good,  he  would  suggest  a 
quitclaim  deed  be  obtained  from  Harm  Fecht 
Harm  Fecht  would  not  sign  a  quitclaim  deed, 
and  the  point  was  then  waived,  and  the 
deed,  stock,  and  check  were  on  the  6th  day 
of  May  delivered  to  John  Fecht,  and  within 
a  few  days  Gus  T.  Freeman  and  wife  con- 
veyed the  farm  to  S.  D.  Taylor  without  con- 
sideration, and,  as  Freeman  admitted  before 
the  master  under  the  advice  of  his  lawyer, 
for  the  purpose  of  preventing  John  Fecht 
from  recovering  back  the  farm.  Taylor  was 
made  a  party  to  this  suit  but  be  refused  to 
hold  the  title  and  conveyed  it  back  to  Free- 
man, and  the  suit  was  then  dismissed  as  to, 
Taylor. 

Tbe  inadequacy  of  consideration  for  tbe 
transfer  of  said  farm  from  Jolin  Fecht  to 
Gus  T.  Freeman  is  so  great  as  to  sho(^  the 
conscience  of  a  court  of  equity  and  stamp 
the  whole  transaction  with  fraud  from  its 
inception  to  its  close,  and  the  evidence  is  con- 
vincing and  well  nigh  conclusive  that  John 
Fecht  was  the  victim  of  Geddes  and  Freeman. 
Tbe  cash  payment  of  $1,250  paid  to  John 
Fecht  was  Immediately  squandered  by  him, 
lost,  or  given  away,  and  within  three  weeks 
after  he  had  been  introduced  to  Freeman  by 
Grcddes  and  had  conveyed  his  farm  to  Free- 
man he  was  scrubbing  out  saloons  in  Dan- 
ville with  a  view  to  getting  a  drink  and  a 
morsel  of  food,  and  was  sleeping  in  the  office 
of  Geddes  in  the  city  of  Danville,  which  he 
swore  was  his  place  of  residence  at  the  time 
he  voted  in  Danville,  in  November,  1908. 
The  evidence  is  convincing  that  John  Fecht 
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was  a  wreck,  mentally  and  physically,  and 
that  no  Bane  man — especially  one  like  Free- 
man—conld  meet  him  and  talk  with  him 
■without  discovering  at  once  he  was  lacking 
In  mental  capacity  to  transact  ordinary  busi- 
ness ;  and  the  fact  that  he  was  willing  to 
exchange  a  valnable  farm  for  a  piece  of  prop- 
erty Incumbered  for  far  more  than  It  was 
worth  and  for  mining  stock  which  was  en- 
tirely worthless,  In  order  that  he  might  be 
able  to  get  a  few  dollars  into  his  possession 
with  which  to  bay  drlnics,  should  have  at 
once  aroused  the  suspicion  of  Freeman. .  Free- 
man also  knew,  according  to  his  own  testimo- 
ny, that  Geddes  had  been  employed,  as  he 
said,  by  John  Fecht  to  get  a  loan  on  his  farm 
for  $1,500,  and  he  Immediately  proposed  to 
pay  Geddes  well,  and  did  subsequently  pay 
him  $200,  to  assist  him  in  engineering  the 
mining  stock  deal,  whereby  he  acquired  title, 
substantially  without  other  consideration,  to 
a  valuable  farm. 

In  the  case  of  Hardy  t.  Dyas,  208  ni.  211, 
on  page  221,  07  N.  ES.  862,  on  page  855,  it  was 
said:  "The  law  Is  well  settled  that  where  a 
grantee  has  notice  of  the  grantor's  Incapacity 
to  manage  his  property  and  delivers  to  the 
latter  mon^  or  property  In  exdiange  for 
lands,  and  the  money  or  property  is  lost  or 
squandered,  or  if  It  appears  the  grantee  in- 
tended to  defraud  such  grahtor  out  of  his 
property,  a  court  of  chancery  may  set  aside 
the  sale  without  requiring  the  consideration 
to  he  restored."  Clearly  this  case  falls  with- 
in the  rule  there  announced.  In  Ronan  v. 
Bluhm,  173  m.  277,  on  page  287,  50  N.  E. 
684,  on  page  698,  it  was  said:  "The  rule 
which  seems  to  commend  Itself  to  our  sense 
of  Justice,  and  which  is  supported  by  what 
we  conceive  to  be  the  weight  of  authority. 
Is  that  a  completed  contract  of  sale  of  lands 
by  a  grantor  wfab  Is  insane  but  has  not  been 
Judicially  declared  insane,  for  a  fair  consid- 
eration in  money  or  ptapeTtg,  to  a  grantee 
who  entered  into  the  contract  without  fraud- 
ulent Intent  and  without  knowledge  or  notice 
of  the  disability  of  the  grantor,  will  not  be 
set  aside  in  favor  of  the  grantor  or  his  rep- 
resentatives imless  the  purchase  price  be  re- 
turned or  the  proi)erty  parted  with  by  the 
grantee  be  restored.  Scanlan  v.  Ciobb,  85  111. 
296;  Boswell  on  Insanity,  H  418,  414.  U  the 
grantee,  with  notice  of  the  incapacity  of  the 
insane  grantor  to  manage  his  estate.  Invests 
such  grantor  with  the  possession  of  money 
or  property  In  exchange  for  lands,  and  the 
said  money  or  property,  by  reason  of  the 
mental  incapacity  of  the  grantor.  Is  wasted 
and  lost,  or  if  the  grantee,  with  such  knowl- 
edge, obtains  a  conveyance  of  the  lands  from 
such  a  grantor  for  a  consideration  so  inade- 
quate as  to  be  Inequitable  and  to  evince  that 
It  was  his  intention  to  take  advantage  of 
the  inflrmity  of  the  grantor  and  to  defraud 
him,  snrh  a  grantee  would  have  no  standing 


to  invoke  the  equitable  rale  that  'he  who 
asks  equity  must  do  equity,'  and  demand 
that  under  the  operation  of  that  maxim  a 
court  of  equity  should  refuse  to  set  aside  the 
conveyance  except  upon  the  Imposition  of 
such  terms  as  would  amply  protect  him  from 
any  loss.  Such  a  rule  would  be  but  to  guar- 
antee that,  although  the  attempt  to  fraudu- 
lently procure  the  property  of  an  Insane  man 
might  fall,  yet  the  perpetrator  of  the  attempt 
would  be  protected  by  law  from  any  loss  in 
the  transaction." 

The  decree  of  the  drcdit  court  will  be  re- 
versed and  the  cause  wUl  be  remanded  to 
that  court,  with  directions  to  enter  a  decree 
setting  aside  the  deed  from  John  Fecht  to 
Gus  T.  Freeman,  bearing  date  of  May  4, 1908, 
for  the  Bw  %  of  the  S.  E.  %  of  section  25, 
township  20  N.,  range  10  E.,  of  the  third 
principal  meridian,  Champaign  county,  111.; 
also  the  deed  from  Alice  J.  Freeman  and  Gus 
T.  Freeman  to  John  Fecht  for  the  house  and 
lot  conveyed  by  them  to  him,  situated  hi  the 
city  of  Urbana,  and  releasing  John  Fecht 
from  his  agreement  to  pay  the  said  $3,500 
mortgage,  and  that  the  conservator  of  John 
Fecht,.  if  he  has  the  mining  stock  in  his  pos- 
session which  was  delivered  to  John  Fecht 
by  Gus  T.  Freeman,  return  said  mining  stock 
to  Gus  T.  Freman.  If,  however,  said  mining 
stock  was  lost  or  destroyed  by  John  Fecht 
and  never  came  Into  the  possession  of  the 
said  conservator,  the  same  need  not  be  re- 
turned or  the  value  thereof  accounted  for, 
and  that  the  relief  ordered  to  be  granted  to 
John  Fecht  be  granted  without  the  repayment 
to  Gus  T.  Freeman  of  the  $1,250  paid  by 
him  to  John  Fecht  at  the  time  the  trade  was 
consummated. 

Reversed  and  remanded,  with  directions. 


(2S1  HI.  15S) 

PATTERSON  et  aL  r.  PATTERSON  et  al. 

(Supreme  Court  of  Illinois.     June  20,  1911. 
Rehearing  Denied  Oct.  13,  1911.) 

1.  WlTWESSES    (8    144*)— COMPETENCT— TBAWS- 
ACTIONS  WITH  DECEASED   PESSONS. 

In  an  action  by  hein  and  legatees  to  In- 
validate a  transaction  between  decedent  and  a 
son,  who  is  defending  the  tranaat-tion,  the  son 
is  not  a  competent  wltneas  as  to  the  transaction 
between  himself  and  decedent, 

[Ed.   Note.— For  other  cases,   see   Witnesses, 
Cent.  Dig.  §1  625-643;   Dec.  Dig.  {  144.*] 

2.  Evidence  ({  271*)— Heabsat  E)videncie. 

In  a  salt  to  set  aside  transactions  between 
perents,  since  deceased,  and  a  son  seeking  to 
sastain  the  transactions,  unsworn  statements 
of  the  deceased  parents  as  to  the  transactions, 
inclnding  their  self-serving  statements,  made  in 
the  absence  of  the  son,  are  inadmissible  as  hear- 
say. 

[Ed.    Note.— For  other  cases,    see   Evidence, 
Cent.  Dig.  It  1094,  1095;   Dec.  Dig.  {  271.*] 

3.  Appeal  and  Ebbor  ({  931*>— Review— Pbk- 

BUMPnONS. 

The  court  on  appeal  will  presume  that  the 
chancellor,  though  receiving  incompetent  testi- 
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mony   subject    to   objections   interposed,   dUre- 
farded  it  in  determining  the  issues. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Bnot,  Cent.  Dig.  i  3766 ;   Dec.  Dig.  {  931.*] 

4.  Tbiai,  a  62*)— Obdkb  or  Pbooi<— RKBtrrTAi, 
Testimont. 

Where  testimony  offered  in  rebuttal  did  not 
rebut  anything  adduced  by  defendant,  the  testi- 
mony should  be  disregarded  in  determining  the 
issues. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  148-150;    Dec.  Dig.  {  62.*) 

5.  Deeds  (5  211*)— Invaliditt— Evidbncb. 

A  deed  by  pareiRs  to  a  son  will  not  lie  set 
aside  after  the  death  of  the  parents  at  the  suit 
of  beits  and  legatees  on  mere  proof  that  the 
father  had  previously  conveyed  land  to  other 
sons,  so  that  he  could  obtain  loans  without  be- 
ing required  to  execute  notes  and  mortgages 
therefor,  that  on  one  occasion  he  had  neglected 
to  record  a  deed  reconveyine  the  land  to  him, 
that  the  parents  received  the  rents  from  the 
land  conveyed  to  the  son  during  their  lifetime, 
and  that  the  son  had  never  asserted  any  claim 
of  ownership  during  the  life  of  the  parents,  since 
such  proof  IS  not  necessarily  inconsistent  with 
the  theory  that  tlie  son  purchased  tlie  land,  and 
that  the  deed  which  he  received  is  what  it  pur- 
ports to  be. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  gf  637-647 ;  Dec.  Dig.  {  211.*] 

6.  Pkoperty    (I  9*)— Title— Evidesce; 

Parol  evidence  to  justify  a  transfer  of  title 
to  real  estate  must  establish  the  facts  so  con- 
vincingly as  to  leave  no  reasonable  doubt  in  the 
mind  of  the  courL 

[Ed.  Note.— For  other  cases,  see  Property, 
Dec  Dig.  t  9.*] 

7.  Landlobd  and  Tenant  (J  18*)— Existence 
or  ItKiATioN— Evidence — Sufficiency.    , 

In  a  suit  by  heirs  and  legatees  to  set  aside 
a  deed  by  decedent  to  a  son,  evidence  Aeld  not 
to  justify  a  finding  that  the  son  ever  occupied 
the  premises  as  a  tenant  of  either  his  father  or 
mother,  so  that  the  son  could  rely  on  the  deed 
as  e  gainst  the  rule  that  a  tenant  is  estopped 
from  denying  his  landlord's  title. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {{  45-48 ;   Dec.  Dig.  {  18. *J 

8.  Cancellation  or  Instkumentb  (j   59*)— 
Ibsues—Decbee— Relief  to  Dependant. 

Where  the  issue  in  a  suit  in  equity  by 
heirs  and  legatees  of  a  decedent  against  a  gran- 
tee of  decedent  was  whether  a  conveyance  by 
decedent  to  the  grantee  was  intended  to  con- 
vey the  title  to  the  grantee,  the  court,  finding 
that  the  deed  conveyed  the  property,  could  con- 
firm the  title  in  the  grantee. 

[iOd.  Note.— For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  {I  119-125;  Dec. 
Dig.  i59.*J 

9.  Injunction  (§  26*)- Re8tbainiwo  Actior 
AT  Law— Conditions  Pbecedent. 

To  obtain  an  injunction  restraining  an  ac- 
tion at  law,  complainant  must  show  that  be 
has  a  defense  cognizable  in  equity  only. 

[G!d.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  {  36;    Dec  Dig.  {  26.*] 

10.  Injunction  ({  26*)— Rbbtbainino  AonoN 
AT  Law— Conditions  Pbecedent. 

Where  the  evidence  showed  that  a  contract 
and  notes  forming  the  basis  of  a  son's  claim 
against  his  mothers  estate  were  just  and  equi- 
table, and  that  the  notes  were  given  on  a  lair 
settlement  of  accounts  between  the  son  and  the 
mother,  equity  would  not  restrain  enforcement 
of  his  claim  on  the  gronnd  of  a  defense  based 
on  the  existence  of  a  confidential  relation  be- 


tween   the  son   and   his  motfcer,   and  that  he 
abused  such  confidence,  available  only  in  equi^. 
[Ed.  Note. — ^For  other  cases,  see   Injunction, 
Cent.  Dig.  {  36 ;   Dec.  Dig.  i  26.*] 

11.  Injunction  (|  26*)— Rkstbainino  Actior 
AT  Law — Conditions  PBEcasbENT. 

Where  the  evidence  showed  that  a  con- 
tract and  notes  forming  the  basis  of  a  son's 
claim  a^inst  his  motber^s  estate  were  just 
and  equitable,  and  that  her  mental  faculties, 
though  impaired,  enabled  her  to  understand  the 
effect  of  the  transactions  evidenced  by  the  con- 
tract and  notes,  equity  would  not  restrain  pr»: 
ceedingB  at  law  to  enforce  the  claim  on  the 
ground  of  the  mental  incapacity  of  the  mother, 
available  in  equity  as  a  defense. 

[Ea.  Note.— For  other  cases,  see  lo junction. 
Cent.  Dig.  I  36;    Dec  Dig.  |  26.*] 

12.  BquiTT  (S  22*)— ADmHiBTBATiON  of  Bb- 
TATE9— Jurisdiction. 

A  court  of  equity  will  not  administer  a  de- 
cedent's estate  except  where  special  reason  re- 
?uires  the  withdrawal  of  the  administration 
rom  the  probate  court,  and,  where  one  can  ob- 
tain ail  the  relief  in  the  probate  court  to  which 
he  is  entitled,  he  cannot  require  equity  to  ex- 
ercise jurisdiction. 

[E>d.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  ${  51-62;    Dec  Dig.  |  22.*] 

13.  Executors  and  Adminisi^iatobs  ({  131*) 
— Rents  of  Real  Estate— Accounting. 

Where  one  appointed  executor  of  his  moth- 
er's estate  had  accounted  to  her  for  the  rents 
of  her  premises  up  to  a  designated  date,  and 
settlements  were  then  had  between  the  parties 
and  a  contract  gave  him  the  right  to  retain  pos- 
session of  the  premises  until  a  designated  future 
date  at  an  annual  rental,  which  he  had  cred- 
ited on  a  claim  against  her  estate,  be  was  not 
liable  to  account  to  other  heirs  and  legatees 
for  rents  prior  to  such  future  date. 

[Ed.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  gS  541-544; 
Dec  Dig.  i  131.*] 

14.  Injunction  (|  189*)  —  Enjoining  Pbo- 
ceedingb  at  Law— (Deniai.  or  Relief— Ef- 
fect. 

Where  a  court  of  equity  fonnd  that  equi- 
table defenses  to  claims  against  a  decedent's 
estnte  were  not  sustained  and  refused  to  enjoin 
proceedings  at  law  to  enforce  the  claims,  it 
properly  refused  to  pass  on  the  legal  defenses 
to  the  claims,  and  remitted  the  parties  to  their 
remedy  at  law. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  g  409;   Dec  Dig.  {  189.*] 

16.  Equity  (g  41*)  —  Jubisdictioh  —  Reten- 
tion OP  Jurisdiction— Disposition  of  Le- 
gal Relief. 

Wliere  a  bill  seeks  equitable  relief  and  th« 
evidence  establishes  a  right  to  that  relief,  equity 
will  retain,  jurisdiction  for  all  purposes  con- 
nected with  the  subiect-raatter  of  the  suit  and 
establish  purely  legal  rights,  but  where  the  bill 
is  dismissed  aa  to  the  part  founded  on  ejiuitable 
relief  and  only  legal  rights  remain,  the  jurisdic- 
tion of  equity  must  fail,  unless  an  equitable 
ground  appears  for  retaining  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Equity,  Cent 
Dig.  §g  116-118;    Dec  Dig.  g  41.*] 

16.  Tbial  (I  11*)— Tbanbfeb  fbom  Laqai,  to 
Equity  Docket— Retention  or  Jurisdic- 
tion—Disposition OF  Legal  Relief. 

A  court  of  equity,  finding  that  equitable  de-  ■ 
fenses  to  claims  against  a  decedent's  estatn 
were  not  established,  should  not  even  by  agree- 
ment of  parties,  dispose  of  the  claims  on  their 
merits  without  a  transfer  of  the  claims  ffom 
the  law  side  to  the  chancerjr  sidis  of  the  court: 
since  otherwise  the  jurisdiction  of  equity  would 
be  limited  to  the  issuance  of  an  injunction  re- 
straining  the  prosecution   of  the  claims   in    • 
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court  of  law,  being  without  jurisdiction  of  the 
eubject-matter. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  28-30;    Dec.  Dig.  |  U.*] 

17.  Injunction  (8  189*)— Retention  of  Ju- 

EISDICTION— 'DlSl'OSIIION    OF   t/EOAL  RELIEF. 

A  decree  of  a  court  of  equity,  denying  an 
Injunction  to  restrain  the  prosecution  at  law  of 
claims  against  a  decedents  estate,  should  not 
contain  a  recital  that  the  court  desires  the  t>ene- 
fit  of  the  advisory  aid  of  a  verdict  of  a  jury  on 
the  claims,  where  the  court  by  the  decree  did 
not  retain  any  jurisdiction  of  the  case  for  the 
purpose  of  entering  any  subsequent  decree  aft- 
er the  verdict  of  a  jury. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent.  Dig.  i  409 ;   Dec.  Dig.  f  189.»] 

18.  Injunction  (S  189*)— Retention  o»  Ju- 
msDiCTiON— Disposition  of  Legal  Relief. 

Where,  In  a  suit  to  enjoin  the  prosecution 
at  law  of  a  claim  against  a  decedent's  estate, 
the  court  found  that  the  equitable  defenses  to 
the  claim  were  not  established,  the  court  should 
not  attempt  to  dispose  of  the  claim  by  finding 
the  existence  of  a  legal  defense  thereto,  l)e- 
cauae  the  claJm  was  not  within  the  jurisdiction 
of  the  court  either  to  render  or  deny  judgment 
thereon. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent.  Dig.  I  409;  Dec.  Dig.  i  189.*] 

Appeal  from  Circuit  Court,  Moultrie  Coun- 
ty; W.  G.  Cochran,  Judge. 

Suit  by  W.  J.  Patterson  and  others  against 
B.  W.  Patterson,  Individually  and  as  exee- 
ntor  of  Margaret  Patterson,  deceased,  and 
Margaret  Underwood.  From  the  decree,  com- 
plainants appeal,  and  defendant  Underwood 
assies  cross-errors.    Modified  and  affirmed. 

E.  J.  Miller  and  F.  M.  Harbaugh,  for  ap- 
^  pellants.     E.   E.   Wright,  John   a   Jennings, 
and  W.  K.  Whitfield,  for  appellees. 

COOKE,  J.  Tills  Is  an  appeal  from  a  de- 
cree of  the  circuit  court  of  Moultrie  county, 
entered  on  October  26, 1910,  In  a  suit  brought 
by  W.  J.  Patterson  and  others,  api)ellants, 
against  B.  W.  Patterson  (indlTldually  and 
as  executor  of  the  last  will  and  testament  of 
Margaret  Patterson,  deceased)  and  Marga- 
ret Underwood,  appellees.- 

The  undisputed  facts  upon  which  the  suit 
is  predicated  are  as  follows:  On  Mai'ch 
11,  1870,  William  M.  Patterson,  now  de- 
ceased, was  the  owner  of  several  tracts  ol 
land  in  Moultrie  county,  Including  the  fol- 
lowing: Tl.j  W.  %  of  the  8.  W.  %  of  sec- 
tion 7,  containing  about  90  acres,  and  lot  2 
In  the  N.  W.  V*.  of  section  18,  containing 
about  90  acres,  both  in  township  13  N.,  range 
6  E. ;  also  the  E.  ^  of  the  E.  %  of  the  N.  E. 
%  of  section  13,  and  33  acres  In  the  N.  W. 
%  of  the  N.  W.  %  of  section  36,  in  township 
13  N.,  range  5  E.  On  that  date  he,  together 
with  Margaret  Patterson,  his  wife,  convey- 
ed all  of  the  tracts  owned  by  him  to  his  son, 
Daniel  M.  Patterson,  for  a  nomlual  consid- 
eration, the  purpose  of  this  conveyance  being 
to  obtain  a  loan  on  the  land,  and  then,  by 
mesne  conveyances  place  the  title  In  the 
name  of  Margaret  Patterson.  On  the  day 
this  conveyance  was   made  Daniel   M.  Pat- 


teriion  mortgaged  all  of  the  tracts  above 
described,  except  the  N.  %  of  the  W.  H  «' 
the  S.  W.  %  of  said  section  7,  to  the  iEtna 
Life  Insurance  Company  to  secnre  a  note  for 
$2,750,  due  In  five  years;  the  money  borrow- 
ed being  for  the  use  of  William  M.  Fatter- 
son.  On  the  21st  day  of  the  same  mouth 
Daniel  M.  Patterson,  at  the  direction  of  his 
father,  conveyed  all  the  land  which  bad  been 
conveyed  to  him  by  William  M.  Patterson 
to  Levi  Seass.  William  M.  Patterson  had 
agreed  to  give  his  son  B.  W.  Patterson,  one 
of  the  appellees,  the  east  80  acres  of  lot 
2  in  the  N.  W.  %  of  section  18,  above  de- 
scribed, and  to  his  son  George  W.  Patterson 
the  E.  ^  of  the  E.  %  of  the  N.  E.  %  of  sec- 
tion 13,  abore  described,  and  40  acres  ad- 
joining the  last-mentioned  tract,  provided 
each  of  them  would  assume  the  payment  of 
$1,000  of  the  said  mortgage  indebtedness 
of  $2,750.  In  po-rsuance  of  this  agreement, 
Levi  Seass  on  April  16,  1877,  conveyed  to 
B.  W.  Patterson,  subject  to  $1,000  of  said 
Incnmbrance,  the  land  given  him  by  his 
father,  and  on  the  same 'day  conveyed  to 
Margaret  Patterson,  the  wife  of  William  M. 
Patterson,  the  remainder  of  the  land  which 
had  been  conveyed  to  him  by  Daniel  M.  Pat- 
terson. Before  George  W.  Patterson  had 
obtained  a  deed  to  the  land  which  his  father 
had  given  blm,  he  sold  that  land  to  B.  F. 
Blackwell,  and  September  4,  1886,  Margaret 
Patterson  conveyed  this  land  to  Blackwell, 
subject  to  $1,000  of  the  said  mortgage  In- 
cnmbrance, which  Blackwell  assumed  and 
agreed  to  pay.  Thereafter,  In  November 
1889,  Margaret  Patterson  and  William  M. 
Patterson,  her  husband,  conveyed  to  B.  W. 
Patterson,  for  the  expressed  consideration 
of  $2,600,  the  land  Included  In  said  mortgage 
to  which  Margaret  Patterson  then  held  the 
title,  being  the  S.  W.  %  of  the  S.  W.  ^  of 
said  section  7,  and  33  acres  In  the  N.  W.  % 
of  the  N.  W.  ^  of  said  section  36,  and  B.  W. 
Patterson  and  B.  F.  Blackwell  then  executed 
and  delivered  to  the  iStna  Life  Insurance 
Company  a  new  mortgage  upon  the  same 
land  to  secnre  a  new  note  for  $2,750,  due  in 
five  years,  given  to  take  the  place  of  the  old 
note  and  mortgage.  The  mortgage  given  In 
Norember,  1889,  was  released  by  the  Insur- 
ance company  in  January,  1895. 

When  B.  W.  Patterson  received  this  last 
deed,  he  was  living  with  his  parents  at  their 
home  farm  adjoining  the  city  of  Snlllran,  In 
Moultrie  conn^,  his  wife  having  died  In  1886, 
and  he  having  soon  thereafter  removed,  with 
his  two  small  children,  to  the  home  of  his 
parents.  His  father  was  then  quite  aged  and 
feeble,  and  he,  after  removing  to  the  home 
of  his  parents,  took  charge  of  and  farmed 
the  land  belonging  to  his  parents,  and  was 
In  possession  of  and  farming  this  land  when 
his  father  died,  in  January,  1897.  After 
William  M.  Patterson  placed  the  title  to  hla 
land  In  the  name  of  his  wife,  as  above  de- 
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tailed,  be  oonttnued  to  transact  all  business 
In  connection  tberewitb  until  bis  deatlu  Af- 
ter bis  deatb  Margaret  Patterson,  wlio  could 
neitber  read  nor  write,  appointed  ber  sons 
Daniel  M.  Patterson  and  W.  J.  Patterson  as 
agents  to  attend  to  ber  business.  Tbey  rent- 
ed tbe  land  owned  by  tbeir  mother  to  B. 
W.  Patterson,  and  be  continued  in  possession, 
upon  terms  agreed  upon  witb  them,  until 
Margaret  Patterson,  in  December,  1899,  re- 
voked tbe  appointment  of  W.  J.  Patterson  as 
her  agent  on  account  of  tbe  hostility  which 
bad  arisen  between  him  and  B.  W.  Patter- 
sou.  Daniel  M.  Patterson  was  then  dead, 
baving  died  abo^t  one  year  after  bis  ap- 
pointment as  such  agent  Thereafter  B.  W. 
Pattei'sou  continued  in  possession  of  tbe 
land  owned  by  bis  mother  until  ber  death 
in  March,  1909,  under  arrangements  made 
with  ber. 

fioon  after  her  husband's  death  Marga- 
ret Patterson  suffered  a  stroke  of  paralysis, 
from  which  she  rallied  witbin  a  short  time, 
and  was  able  to  walk  witb  tbe  aid  of  a  cane. 
In  1900  she  sustained  a  second  stroke,  and 
shortly  thereafter  a  third  struse.  From  tbe 
time  of  the  second  stroke  until  ber  death 
she  was  a  helpless  invalid,  confined  to  ber 
bed,  and  requiring  the  constant  attendance 
of  a  nurse.  Her  family  then  consisted  of 
herself  and  B.  W.  Patterson  and  his  two 
children,  and  after  her  second  stroke  of 
paralysis,  until  ber  death,  B.  W.  Patterson 
employed  and  paid  a  nurse  at  a  weekly  sal- 
ary ranging  from  $7  to  $9,  and  a  serrant 
girl  at  a  weekly  salary  of  from  $2  to  $3.  On 
February  27,  1907,  Margaret  Patterson  and 
B.  W.  Patterson  entered  into  and  executed 
a  writtoi  contract,  whereby  the  former  leas- 
ed to  tbe  latter  the  rarious  tracts  of  land 
owned  by  ber  and  standing  In  ber  name, 
and  consisting  of  about  131  acres,  for  a  term 
of  10  years  from  March  1,  1907,  at  an  annual 
cash  rental  of  $350.  Tbe  lease  contained  a 
provision  that,  in  case  of  the  death  of  either 
party,  tbe  lease  should  terminate  on  tbe  1st 
of  March  following  the  time  of  such  death. 
By  tbe  same  Instrument  Margaret  Patterson 
agreed  that  B.  W.  Patterson  should  deduct 
the  taxes  and  cost  of  material  for  repairs 
from  the  rent,  and  should  be  reimbursed  at 
the  rate  of  $25  per  week  for  the  necessary 
supplies,  nurse  hire,  medical  attendance  and 
help  furnished  by  bim.  On  the  day  follow- 
ing the  execution  of  this  contract  Margaret 
Patterson  »nd  B.  W.  Patterson  had  a  set- 
tlement of  their  accounts  to  that  date,  and  as 
a  result  of  such  settlement  Margaret  Pat- 
terson executed  and  delivered  to  B.  W.  Pat- 
terson her  promissory  note  for  $6,550.  On 
March  4th  of  tbe  same  year  she  executed  and 
delivered  to  B.  W.  Patterson  a  note  for 
$650,  payable  to  her  daughter,  Margaret 
Underwood,  ond  directed  htm  to  hold  it  un- 
til after  her  death  and  then  to  deliver  It  to 
Margaret  Underwood.  This  note  was  given 
to  compensate  Margaret  Underwood  for  serv- 


ices rendered  in  taking  care  of  ber  mother 
during   the   latter's   illness.     On   March  3, 

1908,  Margaret  Patterson  executed  and  de- 
livered to  B.  W.  Patterson  her  promissory 
note  for  $1,173.49,  and  on  March  2,  1909, 
another  note  for  $1,190.49,  being  tbe  amounts 
found  due  B.  W.  Patterson  on  those  dates 
upon  settlements  between  him  and  his  moth- 
er In  accordance  with  the  terms  of  the  con- 
tract of  February  27,  1907.  All  of  these 
notes  were  by  their  terms  due  one  day  after 
date,  and  bore  interest  at  the  rate  of  7  per 
cent  pert  annum. 

Margaret    Patterson    died   on    March    29, 

1909,  leaving  a  wiU,  dated  AprU  5,  1898. 
which  was  duly  probated  In  tbe  county  court 
of  Moultrie  county.  She  nominated  B.  W. 
Patterson  executor  of  ber  will,  and  directed 
bIm,  as  such  executor,  to  convert  all  her 
property  Into  cash,  under  tbe  order  of  the 
county  court, '  as  soon  after  her  death  as 
practicable,  and  to  distribute  tbe  proceeds 
among  her  legal  heirs  ,in  tbe  proportions 
therein  specified.  B.  W.  Patterson  was  at 
the  time  of 'filing  tbe  bill  herein,  and  had 
been  ever  since  the  death  of  bis  mother,  la 
possession  of  the  real  estate  and  had  tak- 
en no  steps  to  obtain  an  order  to  sell  the 
same.  After  tbe  bill  was  filed  herein,  and 
on  September  5,  1910,  be  filed  bis  petition 
in  the  comity  court  and  obtained  an  order 
to  sell  all  tbe  real  estate  stending  In  tbe 
name  of  Margaret  Patterson  at  the  time  of 
her  death.  Oa  March  18,  1910^  Margaret 
Underwood  filed  a  claim  against  the  estate 
of  Margaret  Patterson,  deceased,  for  $788.27, 
being  the  amount  of  principal  and  Interest 
due  on  the  $660  note  above  mentioned.  Tbe 
executor  having  Indorsed  on  the  claim  that 
he  had  no  objection  to  Its  allowance  and 
having  entered  bis  appearance,  the  county 
court  on  March  24,  1910,  allowed  the  full 
amount  of  the  claim  and  entered  Judgment 
accordingly.  Some  of  tbe  heirs  at  law  and 
legatees  of  Margaret  Patterson  prosecuted 
an  appeal  from  the  Judgment  of  tbe  county 
co.urt  to  the  circuit  court  of  Moultrie  coun- 
ty, and  that  appeal  was  pending  and  un- 
disposed of  at  tbe  time  the  bill  #as  filed 
herein.  On  April  9,  1910,  B.  W.  Patterson 
filed  four  claims  against  the  estate  of  Mar- 
garet Patterson.  Three  of  these  claims  were 
for  the  principal  and  interest  due  on  the 
respective  promlesory  notes  above  mention- 
ed which  bad  been  delivered  to  him  by  bis 
mother,  and  the  fourth  was  for  taxes  paid 
by  him  and  the  amount  due  under  the  con- 
tract of  February  27,  1907,  for  care,  nurs- 
ing, etc.,  during  the  last  four  weeks  of  her 
life.  The  court  appointed  an  administrator 
pro  tem.  to  defend  against  the  claims  filed 
by  tbe  executor.  Some  of  the  heirs  and 
legatees  of  Margaret  Patterson  appeared 
and  objected  to  the  allowance  of  these 
claims.  This  was  the  situation  with  refer- 
ence to  the  claims  filed  by  B.  W.  Patterson 
at  the  time  the  bill  was  filed  herein.  There- 
after, on  August  9,  1910,  by  agreement,  the 
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venue  was  changed  to  Uie  circnlt  court  of 
Moultrie  county  and  the  claims  were  trans- 
ferred to  that  court. 

On  June  6,  1910,  W.  J.  Patterson  and  oth- 
er heirs  and  legatees  of  Margaret  Patter- 
son, deceased,  filed  their  bill  In  the  circuit 
court  of  Moultrie  county  against  B.  W.  Pat- 
terson and  Margaret  Underwood,  the  re- 
maining heirs  and  legatees,  and  B.  W.  Pat- 
terson, as  executor  of  the  last  will  and 
testament  of  Margaret  Patterson,  deceased. 
The  bill  charged  that  the  deed  executed  in 
November,  1880,  by  which  Margaret  Patter- 
son and  her  husband  conveyed  to  B.  W.  Pat- 
terson the  48  acres  In  said  section  7  and 
the  8S  acres  In  said  section  36,  was  execut- 
ed by  them  'In  connection  with  and  as  a 
part  of  a  mortgage  and  for  no  other  pur- 
pose, and  was  never  intended  to  convey  the 
title  to  said  land";  that  B.  W.  Patterson 
never  took  possession  of  said  land  under 
said  deed  during  the  lifetime  of  Margaret 
Patterson  and  never  claimed  any  rights  In, 
through,  or  under  said  deed  until  after  the 
death  of  his  mother,  and  that  Margaret  Pat- 
.  terson  was  at  the  time  of  her  death  the 
owner  of  said  real  estate;  that  said  deed  Is 
not  now  held  as  security  for  any  debt;  that 
the  Indebtedness  was  paid  and  satisfied  by 
William  Patterson  in  his  lifetime  and  the 
mortgage  of  which  the  debt  formed  a  part 
has  been  released,  and  that  the  deed  Is  now 
a  cloud  on  the  title  of  the  complainants  and 
others  interested  in  the  estate  of  Margaret 
Patterson,  deceased.  The  bill  further  alleg- 
ed that  the  notes  executed  and  delivered  by 
Margaret  Patterson  to  B.  W.  Patterson,  In- 
cluding the  note  payable  to  Margaret  Un- 
derwood, were  without  consideration,  and 
were  obtained  by  B.  W.  Patterson  by  means 
of  persuasion  and  nndue  Influence  while 
said  B.  W.  Patterson  was  acting  as  the  sole 
confidential  agent,  adviser,  business  repre- 
sentative, and  manager  for  his  mother  and 
stood  in  a  confidential  relation  to  her  and 
while  Margaret  Patterson  was  unable  to 
transact  ordinary  business,  and  that  B.  W.. 
Patterson  held  the  note  which  was  payable 
to  Margaret  Underwood  until  after  the  death 
of  his  mother  and  then  caused  Margaret 
Underwood  to  file  the  same  as  a.  cialm 
against  the  estate,  and,  with  full  knowledge 
of  the  unlawful  procedure  by  which  it  was 
obtained,  Indorsed  thereon  his  allowance 
thereof  and  permitted  Judgment  to  be  ren- 
dered thereon  by  the  county  court  The  bill 
further  alleged  that  the  value  of  the  209 
acres  of  land  which  appellants  claim  Mar- 
garet Patterson  owned  at  the  time  of  her 
death,  and  which  include  the  78  acres  con- 
veyed to  B.  W.  Patterson  In  November,  1889, 
Is  $30,000,  and  that  the  annual  rental  there- 
of .for  the  past  12  years  has  been  $1,200, 
and  that  there  Is  now  due  the  estate  from 
B.  W.  Patterson,  on  account  of  rents  and 
profits  from  the  land  during  that  period,  the 
sum  of  $15,000,  for  which  he  refuses  to  ac- 
count; that  B.  W.  Patterson  has  wholly  fail- 


ed to  take  any  steps  to  carry  out  the  pro- 
visions of  the  will  of  Margaret  Patterson 
with  reference  to  the  sale  of  the  real  estate 
left  by  her,  but  has  retained  possession  of 
all  real  and  personal  property  of  the  estate 
for  his  own  gain  and  profit  and  has  failed 
to  report  his  acts  and  doings  to  the  coun- 
ty court;  that  he  has  failed  to  >  inventory  a 
large  i«rt  of  the  personal  property  belong- 
ing to  the  estate  and  has  not  accounted  for 
the  same  but  has  converted  It  to  his  own 
use.  The  bill  prayed,  In  effect,  that  the 
court  find  and  decree  that  B.  W.  Patterson 
has  failed  to  inventory  a  large  part  of  the 
real  and  personal  property  belonging  to 
Margaret  Patterson,  deceased,  and  has  set 
up  an  adverse  claim  of  his  own;  that  said 
claims  presented  by  B.  W.  Patterson  and 
Margaret  Underwood  be  canceled  and  de- 
creed to  be  fraudulent  and  without  consid- 
eration and  null  and  void  and  their  prose- 
cution enjoined;  that  an  accounting  be  had 
against  B.  W.  Patterson,  whereby  he  may 
be  compelled  to  account  for  the  rents  and 
profits  of  the  209  acres  of  land  alleged  to 
have  been  left  by  Margaret  Patterson  from 
the  year  1899  to  the  present  time;  that  B. 
W.  Patterson  be  removed  as  executor  of 
the  estate  of  Margaret  Patterson,  deceased, 
and  that  the  circuit  court  In  chancery  take 
over  the  administration  of  said  estete  and 
appoint  some  disinterested  and  proper  per- 
son to  administer  upon  the  estate  and  sell 
all  of  said  land  in  pursuance  of  the  terms 
of  said  will  and  distribute  the  proceeds  as 
therein  directed;  and  that  complalnante  have 
such  further  relief  in  the  premises  as  equity 
may  require. 

Issues  were  made  up  by  the  filing  of  an- 
swers and  replications,  and  the  cause  was  sub- 
mitted to  the  chancellor  upon  the  evidence- 
taken  before  him  in  open  court.  A  decree 
followed.  In  which  It  was  recited  that  the 
cause  came  on  for  hearing  npon  the  bill,  an- 
swers and  replications;  that  the  court  heard 
the  testimony  and  documentary  proofs  intro- 
duced by  the  respective  parties,  and  "at  the 
same  time,  by  agreement  of  the  parties, 
heard  the  proof  applicable  to  the  four  claims 
of  B.  W.  Patterson  and  the  one  claim  of 
Margaret  Underwood  against  the  estate  of 
Margaret  Patterson,  deceased,  which  said 
claims  are  each  pending  on  the  common-law 
docket  of  this  court,  but  not  consolidated 
herewith."  The  decree  found  the  Issues  for 
the  defendant  B.  W.  Patterson  as  to  the  78 
acres  of  land  involved  in  the  suit,  and  found 
that  the  deed  through  which  he  claimed  ti- 
tle to  the  said  78  acres  was  not  executed  by 
Margaret  Patterson  and  her  husband  In 
connection  with  and  as  a  part  of  a  mort- 
gage; that  said  tract  was  not  the  property 
of  Margaret  Patterson  at  the  time  of  her 
death,  and  is  not  a  part  of  her  estate,  but 
that  the  defendant  B.  W.  Patterson  is  the 
owner  of  the  same.  With  reference  to  the 
four  claims  filed  by  B.  W.  Patterson  against 
the  estate  of  Margaret  Patterson,  and  which 
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the  decree  r^ers  to  as  "now  pending  and 
nndetermlned  npOn  the  law  side  ot  tbe 
court,"  tlie  decree  contains  tbe  following  pro- 
Tlslon:  "And  the  court,  haTlng  beard  tbe 
evidence  with  reference  to  the  said  four 
claims  filed  by  the  said  B.  W.  Patterson 
against  the  estate  of  Margaret  Patterson,  de- 
ceased, makes  no  findings  with  reference  to 
the  merits  of  said  claims,  but  the  court 
doth  find  that  the  complainant  B.  W.  Patter- 
son is  entitled  to  a  trial  by  jury  as  to  said 
claims;  and  the  court  further  finds  that  as 
to  said  claims  of  tbe  said  B.  W.  Patterson 
so  pending  on  the  law  side  of  tbe  docket  of 
this  honorable  court  that  this  court  desired 
the  benefit  of  the  advisory  aid  of  a  verdict 
by  a  Jury  In  reference  thereto."  The  decree 
further  found  that  tbe  alleged  defenses  to 
tbe  said  claims  of  B.  W.  Patterson  are  of 
a  character  that  the  complainants  have  a 
fuU,  adequate,  and  complete  remedy  at  law. 
With  reference  to  the  claim  of  Margaret  Un- 
derwood, the  decree  found  that  tbe  note 
which  is  the  basis  of  said  claim  was  never 
delivered  In  the  lifetime  of  Margaret  Pat- 
terson to  Margaret  Underwood,  and  that 
Margaret  Underwood  Is  not  entitled  to  re- 
cover upon  her  said  claim  against  tbe  estate 
of  Margaret  Patterson,  and  that  the  objec- 
tions of  the  complainants  to  said  claim 
should  be  and  are  sustained.  After  making 
tbe  above  findings,  it  Is  ordered,  adjudged, 
and  decreed  tbat  tbe  equities  in  the  cause 
are  with  the  defendants,  B.  W.  Patterson, 
Individually  and  as  executor,  and  Marsaret 
Underwood,  and  that  as  to  said  defendants 
the  bill  of  complaint  should  be  and  Is  dis- 
missed for  want  of  equity,  at  the  cost  of  the 
complainants.  The  decree  then  proceeds  as 
follows:  "It  Is  further  ordered,  adjudged, 
and  decreed  by  the  court  tbat  the  objections 
of  tbe  complainants  herein  to  the  claim  of 
Margaret  Underwood  against  the  estate  of 
Margaret  Patterson,  deceased,  be  and  tbe 
same  are  hereby  sustained,  and  Judgment 
upon  said  claim  is  hereby  denied."  The 
costs  made  by  tbe  complainants  In  relation 
to  the  claim  of  Margaret  Underwood  are 
then  adjudged  against  her,  and  tbe  com- 
plainants are  awarded  execution  therefor. 
The  complainants  have  prosecuted  an  appeal 
to  this  court,  and  have  assigned  numerous 
errors.  Margaret  Underwood  has  assigned 
cross-errors  questioning  tbat  portion  of  the 
decree  which  purports  to  finally  dispose  of 
her  claim  against  the  estate  of  Margaret 
Patterson. 

It  will  be  observed  from  the  foregoing  that 
tbe  bill  filed  herein  embraced  several  distinct 
matters,  and  tbat  the  record  has  been  fur- 
ther complicated  by  the  action  of  the  court 
in  adjudicating  matters  not  presented  by  tbe 
Issues  in  tbe  case.  While  the  bill  does  not 
clearly  show,  in  apt  language,  tbe  precise 
relief  sought  by  tbe  complainants,  the  appar- 
ent objects  of  the  bill  are,  as  hereinbefore 
indicated,  first,  to  obtain  an  adjudication  tbat 


Margaret  Patterson  was  at  tbe  time  of  her 
death  the  owner  of  tbe  78  acres  of  land 
which  had  been  conveyed  by  her  to  B.  W. 
Patterson  in  November,  1889 ;  second,  to  ob- 
tain an  injunction  restraining  the  prccecu- 
tlon  at  law  of  the  claims  filed  by  B.  W.  Pat- 
terson and  Margaret  Underwood  against  tbe 
estate  of  Margaret  Patterson;  third,  to  com- 
pel an  accounting  by  B.  W.  Patterson  of  the 
rents  and  profits  received  by  him  from  tbe 
land  owned  by  Margaret  Patterson,  from 
1899  to  the  present  time;  and,  fourth,  to 
have  the  administration  of  the  estate  trans- 
ferred from  tbe  probate  court  to  the  court  of 
chancery,  B.  W.  Patterson  removed  as  exec- 
utor, and  some  disinterested  person  appoint- 
ed to  administer  upon  tbe  estate,'  and  carry 
out  the  provisions  of  tbe  will  of  Margaret 
Patterson.  The  decree  denied  all  the  relief 
sought  and  dismissed  the  bill  for  want  of 
equity,  but  went  further,  and  decided  a  mat- 
ter entirely  outside  the  issues,  viz.,  that 
Margaret  Underwood  was  not  entitled  to  re- 
cover on  her  claim  against  tbe  estate  of  Mar- 
garet Patterson  because  the  note  which  form- 
ed the  basis  for  tbe  claim  was  not  delivered 
to  Margaret  Underwood  during  the  lifetime 
of  her  mother. 

Tbe  record  is  voluminous,  the  evidence 
covering  1,100  typewritten  pages.  Practical- 
ly all  of  this  evidence  was  presented  upon 
the  question  of  the  ownership  of  tbe  78  acres 
of  land  in  controversy  and  the  matter  of 
the  claims  presented  by  B.  W.  Patterson  and 
Margaret  Underwood  against  tbe  estate  of 
Margaret  Patterson.  Before  entering  upon  a 
discusiilon  of  any  of  tbe  questions  presented 
upon  tbia  appeal,  the  character  of  a  consid- 
erable portion  of  the  evidence  upon  which 
appellants  rely  should  be  noticed. 

[1]  The  transactions  out  of  which  the  con- 
troverpy  between  the  parties  arose  were 
transactions  between  William  M.  Patterson 
and  Margaret  Patterson,  both  now  deceased, 
and  B.  W.  Patterson,  now  defending  against 
a  suit  brought  by  the  heirs  and  legatees  of 
Margaret  Patterson.  B.  W.  Patterson  was 
not  a  competent  witness  as  to  any  of  these 
transactions  between  him  and  bis  father  or 
mother,  and  his  testimony  was  confined  to 
matters  relating  to  the  Margaret  Underwood 
claim  and  to  a  denial  of  statements  attrlbnt* 
ed  to  him  by  certain  of  the  witnesses  for  the 
complainants. 

[2]  Appellants,  while  strenuously  Insisting 
upon  the  incompetency  of  B.  W.  Patterson  as 
a  witness  at  the  bearing  in  the  circuit  court. 
Introduced  a  large  amount  of  testimony 
sbowini;  the  unsworn  statements  of  William 
M.  Patter.son  and  Margaret  Patterson  con- 
oemlng  these  transactions,  'and  the  record 
abounds  with  self-serving  statements  of  Wil- 
liam M.  Patterson  and  Margaret  Patterson 
which  witn{>sses  called  by  tbe  complainants 
testified  had  been  made  to  them  by  these  de- 
ceased persons  during  their  lifetime,  ont  of 
the  presence  of  B.  W.  Patterson,  and  wbicb 
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we  are  now  asked  by  appellants  to  consider 
in  determining  whether  the  chancellor  cor- 
rectly decided  the  issues  in  the  case. 

[3]  This  testtmony  was  clearly  hearsay, 
and  was  therefore  Incompetent,  and  It  iB  to 
be  presumed  that  the  chancellor,  who  heard 
a  large  portion  ot  It  subject  to  objections  in- 
terposed by  the  defendtints,  disregarded  it  In 
determining  the  Issues  presented  to  him  for 
decision. 

The  first  complaint  which  we  shall  notice 
Is  that  the  court  erred  in  denying  the  relief 
sought  with  reference  to  the  78  acres  of  land 
In  controversy  and  in  making  findings  which, 
in  effect,  confirmed  the  title  to  that  land  in 
B.  W.  Patterson.  The  deed  by  which  Mar- 
garet Patterson  and  husband  conveyed  that 
land  to  B.  W.  Patterson  was  a  statutory  war^ 
ranty  deed,  without  any  reservations  or  ex- 
ceptions, and  purported  to  convey  the  prem- 
ises to  the  grantee  In  consideration  of  the 
sum  of  $2,600.  This  deed  was  acknowledged 
by  the  grantors  before  T.  H.  Scott,  a  notary 
public,  who  testified  on  behalf  of  the  defend- 
ants that  at  the  time  the  deed  was  execut- 
ed B.  W.  Patterson  signed  a  promissory  note 
for  $2,000,  payable  either  to  Margaret  Pat- 
terson or  WUliam  M.  Patterson,  which  had 
been  prepared  by  the  witness,  and  gave  that 
note  In  payment  for  the  land.  B.  F.  Black- 
well,  another  witness,  who  had  purchased  a 
portion  of  the  land  covo'ed  by  the  mortgage 
to  the  iEtna  Life  Insurance  Company  and 
who  was  one  of  the  mortgagors  in  the  last 
mortgage  to  that  company,  testified  that, 
when  the  new  mortgage  was  given,  WUllam 
M.  Patterson  told  him  that  B.  W.  Patterson 
bad  bought  the  78  acres,  and  had  given  his 
note  for  $2,600,  and  later,  in  1884,  told  him 
that  B.  W.  Patterson  had  paid  tot  the  land. 
The  deed  was  filed  for  record  and  duly  re- 
corded In  the  recorder's  office  of  Moultrie 
county  within  a  few  days  after  its  delivery. 
Appellants  contend  that  the  presumption  aris- 
ing from  the  recitals  in  and  character  of  the 
deed  and  the  force  of  the  testimony  of  Scott 
and  Blackwell  are  overcome  by.  the  evidence 
adduced  by  the  complainants.  This  evidence 
tended  to  show  that  it  was  the  custom  of 
William  M.  Patterson  to  convey  tracts  of 
land  to  his  sons  W.  J.  Patterson  and  Daniel 
M.  Patterson  in  order  that  they  might  exe- 
cute mortgages  to  secure  the  repayment  of 
money  borrowed  for  WUllam  M.  Patterson, 
and  that,  upon  the  payment  of  the  indebted- 
ness by  the  latter,  the  tracts  were  reconveyed 
to  him;  that  in  one  instance  he  neglected 
to  record  a  deed  by  which  W.  J.  Patterson 
reconveyed  to  him  a  tract  of  land,  and  this 
deed  was  after  his  death  found  among  his 
papers  and  filed  for  record  by  B.  W.  Patter- 
son; that,  after  making  the  deed  in  Novem- 
ber, 1880,  he  delivered  a  car  load  of  cattle 
to  B.  W.  Patterson  In  payment  of  that  por- 
tion of  the  mortgage  indebtedness  of  $2,750 
which  had  been  apportioned  to  the  78  acres 
in  controversy;  that  William  M.  Patterson 
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during  his  lifetime,  and  Margaret  Patterson 
after  his  death,  rented  this  land  and  collect- 
ed and  received  the  rents  therefrom;  'and 
that  B.  W.  Patterson  never  made  any  claim 
of  ownership  to  the  land  until  after  the 
death  of  his  mother,  but,  on  the  contrary, 
made  statements  inconsistent  with  any  such 
claim  of  owneorship.  From  this  evidence  ap- 
pellants deduce  the  theory  that  William  M. 
Patterson  had  an  aversion  to  signing  notes 
and  executing  mortgages,  and  that  when  it 
became  necessary  to  execute  a  new  note  and 
mortgage  to  take  the  place  of  the  note  and 
mortgage  which  had  been  given  to  the  insur- 
ance company  by  Daniel  M.  Patterson  on 
March  11,  1876,  he  caused  his  wife  to  con- 
vey .this  78  acres,  which  stood  in  her  name 
and  was  covered  by  the  old  mortgage,  to  B. 
W.  Patterson,  in  order  to  avoid  the  necessity 
of  himspilf  and  wife  signing  the  new  note  and 
mortgage;  that  this  was  the  sole  and  only 
purpose  of  the  conveyance  of  the  78  acres  to 
B.  W.  Patterson;  that  WUliam  M.  Patterson 
afterwards  paid  that  portion  of  the  mort- 
gage indebtedness  which  had  been  apportion- 
ed to  this  78  acres  by  the  delivery  of  the 
car  load  of  cattle  to  B.  W.  Patterson,  and 
that  the  latter  either  reconveyed  the  78  acres 
to  his  father  or  mother  by  a  deed  which  was 
never  recorded  and  cannot  now  be  found,  or 
it  thereupon  became  his  duty  to  convey  the 
same,  and  he  thereafter  only  held  the  legal 
title  as  trustee  for  his  mother,  and  Is  now 
holding  it  as  trustee,  to  be  disposed  of  ac- 
cording to  the  provisions  of  her  wllL 

The  evidence  relied  upon  by  appellants  as 
proving  the  allegation  of  the  blU  that  the 
deed  from  Margaret  Patterson  and  husband 
to  B.  W.  Patterson  was  executed  "In  con- 
nection with  and  as  a  part  of  a  mortgage, 
and  for  no  other  purpose,"  and  as  proving 
their  theory  that  this  deed  was  given  in  or- 
der that  a  new  mortgage  might  be  given  up- 
on the  same  land  without  requiring  the  sig- 
natures of  WUllam  M.  Patterson  and  Mar- 
garet Patterson  thereto,  la  that  tending  to 
show  that,  after  the  ^ecutlon  and  delivery 
of  the  deed  and  the  giving  of  the  new  mort- 
gage, WlUiam  M.  Patterson  paid  that  portion 
of  the  mortgage  Indebtedness  which  had 
been  originally  apportioned  to  the  78  acres 
in  controversy  by  delivering  a  car  load  of 
cattle  to  B.  W.  Patterson,  upon  the  under- 
standing and  agreement  that  the  latter 
should  apply  the  proceeds  therefrom,  when 
sold,  to  the  payment  of  the  mortgage  Indebt- 
edness against  this  land.  The  evidence  re- 
lied upon  by  appeUants  as  proof  of  this  fact 
Is,  however,  incompetent,  most  of  it  consist- 
ing of  alleged  statements  which  witnesses 
for  the  complainants  testified  had  been  made 
to  them  by  WlUiam  M.  Patterson  during  bis 
Ufetime,  out  of  the  presence  of  B.  W.  Patter- 
son, and  the  remainder  consisting  of  testi- 
mony given  by  Charley  Patterson,  a  nephew 
of  WUliam  M.  Patterson,  on  rebuttal.  This 
last  witness,  whUe  called  by  the  complahi- 
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ants  In  presenting  tbelr  case  In  chief,  did  not 
theq  testify  to  any  conversation  with  B,  W. 
Patterson  concerning  the  car  load  of  cattle, 
but  -when  called  In  rebuttal  testified,  over 
the  objections  of  the  defendants,  that  he  saw 
the  cattle  In  question  in  the  possession  of  B. 
W.  Patterson,  and  that  the  latter  told  him, 
in  1892  or  1893,  that  he  got  them  from  bis 
father;  that  he  was  to  "feed  them  out"  and 
apply  the  proceeds  on  the  mortgage;  and 
that  the  cattle  Just  about  "paid  his  father 
out  of  debt" 

[4]  The  court  heard  this  testimony  subject 
to  the  objections  of  the  defendants,  and,  as 
It  did  not  tend  to  rebut  anything  adduced  by 
the  defendants,  it  should  have  been,  and  un- 
doubtedly was,  disregarded  by  the  court  In 
determining  the  ownership  of  this  land.  An- 
other witness,  George  W.  Patterson,  one  of 
the  complainants,  testified  to  a  conversation 
with  B.  W.  Patterson  concerning  the  delivery 
of  a  car  load  of  cattle  to  him  by  William  M, 
Patterson.  He  testified  that  he  saw  the  cat- 
tle on  B.  W.  Patterson's  farm,  and  that  the 
latter  told  him  that  his  father  had  turned 
them  over  to  him  in  consideration  of  his 
agreement  to  pay  the  mortgage  upon  the  78 
acres  belonging  to  his  father.  This  witness 
testified  that  he  had  this  conversation  with 
B,  W.  Patterson  while  the  witness  was  liv- 
ing on  the  land  giv«i  him  by  his  father,  and 
that  it  occurred  before  he  deeded  that  land 
to  Blackwell.  The  land  was  deeded  to  Black- 
well  in  1886 — ^three  years  before  B.  W.  Pat- 
terson obtained  title  to  the  78  acres  and  re- 
mortgaged  it  to  secure  the  same  debt  of  $2,- 
750  which  had  been  a  lien  upon  that  land 
since  1876.  B.  W.  Patterson  denied  making 
the  statements  attributed  to  him  by  this  wit- 
ness. But,  even  if  the  testimony  of  the  wit- 
ness be  taken  as  true,  it  does  not  tend  to 
support  the  allegation  of  the  bill  or  appel- 
lants' theory  of  the  transaction.  Nor  would 
the  fact  that  WHllam  M.  Patterson  had  dur- 
ing the  year  1886,  or  before  that  time,  de- 
livered to  B.  "W.  Patterson  a  car  load  of  cat- 
tle in  payment  of  that  portion  of  the  mort- 
gage Indebtedness  against  his  land  tend  to 
show  that  a  deed  made  at  least  three  years 
later,  and  purporting  to  convey  the  same 
land  to  B.  W.  Patterson  in  consideration  of 
$2,600,  had  any  connection  with  the  former 
transaction  or  was  anything  other  than  an 
absolute  conveyance  of  land. 

The  testimony  tending  to  show  that  B. 
W.  Patterson  had  made  statements  incon- 
sistent with  his  claim  of  ownership  to  the 
land  was  successfully  controverted,  and  the 
other  matters  above  mentioned  which  are  re- 
lied upon  by  appellants  as  tending  to  sup- 
port their  claim  that  Margaret  Patterson 
was  at  the  time  of  her  death  the  owner  of 
this  land,  are  wholly  insufficient  to  sustain 
•     their  daim. 

[S]  Neither  the  fact  that  William  M.  Pat- 
terson had  theretofore  conveyed  tracts  of 
land  to  his  sons  W.  J.  Patterson  and  Daniel 
M.  Patterson  in  order  to  obtain  loans  with- 


out being  required  to  execute  notes  and 
mortgages  therefor,  nor  the  fact  that  he  had 
on  one  occasion  neglected  to  record  a  deed 
reconveying  land  to  him,  nor  the  fact  (if 
such  be  a  fact)  that  William  M.  Patterson 
and  Margaret  Patterson  were  permitted  to 
receive  and  enjoy  the  rents  from  the  land 
during  their  lifetime,  nor  the  fact  that  the 
witnesses  called  by  the  complainants  had 
never  heard  of  B.  W.  Patterson  asserting 
any  claim  of  ownership  to  the  land  during 
the  lifetime  of  his  mother,  is  necessarily  in- 
consistent with  the  theory  that  he  purchas- 
ed this  land,  and  that  the  deed  wliich  he 
received  is  what  it  purports  to  be. 

[I]  As  we  said  In  Reeve  t.  Strawn,  14 
111.  94,  and  again  In  Ryder  y.  Ryder,  244 
IlL  297,  91  N.  E.  451:  "Before  we  transfer 
the  title  to  real  estate  upon  the  strength  of 
parol  testimony  alone,  the  facts  upon  which 
such  change  is  asked  should  be  so  convinc- 
ing as  to  leave  no  reasonable  doubt  in  the 
mind  of  the  court" 

Appellants  contend  that  the  evidence 
shows  that  B.  W.  Patterson  was  during  tlie 
lifetime  of  his  father  and  mother  In  posses- 
sion of  this  land  as  their  tenant  and  argue 
that  because  of  the  well-known  rule  that 
a  tenant  is  estopped  from  denying  his  land- 
lord's title,  B.  W.  Patterson  is  now  estopped 
from  denying  that  Margaret  Patterson  was 
the  owner  of  the  land  at  the  time  of  her 
death,  and  that  they  are  entitled  to  a  de- 
cree divesting  B.  W.  Patterson  of  his  title 
to  the  land  and  placing  it  In  the  heirs  of 
Margaret  Patterson  In  order  that  it  may  be 
sold  and  the  proceeds  distributed  accord- 
ing to  the  provisions  of  her  will,  and  that 
they  are  also  entitled  to  an  accounting  of 
the  rents  and  profits  of  that  land  from  the 
time  William  J.  Patterson  was  removed  as 
agent  for  his  mother.  There  is  no  evidence 
whatever  in  the  record  showing  that  B.  W. 
Patterson  was  ever  in  possession  of  the  33- 
acre  tract  in  section  33  as  the  tenant  of  his 
father  or  mother,  or  that  he  ever  paid  any 
rent  therefor.  The  only  evidence  concern- 
ing the  renting  of  this  tract  is  to  the  effect 
that  in  1890  WiUUm  M.  Patterson  rented  it 
to  a  man  named  Rlghter,  who  occupied  it  as 
the  tenant  of  William  M.  Patterson  for  six 
years,  and  that  the  tract  was  thereafter 
rented  by  William  M.  Patterson  to  a  man 
named  Simmons,  who  was  in  possession  of  it 
as  tenant  at  the  time  of  the  death  of  Wil- 
liam M.  Patterson,  and  who  for  two  or  three 
years  after  his  death  paid  the  rent  therefor 
to  W.  J.  Patterson,  as  agent  for  his  mother. 
There  is  also  evidence  tending  to  show  that 
Margaret  Patterson  was  permitted  to  enjoy 
the  rents  from  this  tract  during  the  remain- 
der of  her  life,  but  the  evidence  falls  to 
show  who  was  in  the  actual  possession  of 
the  tract  during  that  time. 

The  remainder  of  the  land  in  controversy 
is  the  south  half  of  a  90-acre  tract  and 
is  referred  to  by  a  numlier  of  the  witnesses 
as  the  "East  Nelson  farm,"  It  being  In  East 
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Nelson  township.  The  land  wbldi  It  is  con- 
ceded Margaret  Patterson  owned  at  the  time 
of  her  death  consists  of  about  131  acres, 
composed  of  the  north  half  of  the  904cre 
tract  In  East  Nelson  township,  8  acres 
adjoining  that  tract  In  Sullivan  township, 
and  several  small  disconnected  tracts,  the 
exact  location  of  which  cannot  be  determin- 
ed from  this  record.  The  evidence  shows 
that  B.  W.  Patterson  farmed  all  of  this 
land,  as  well  as  the  land  owned  by  him, 
daring  at  least  the  last  six  years  of  his  fa- 
ther's lile,  and  was  farming  It  at  the  time 
of  his  father's  death,  but  there  Is  no  com- 
petent evidence  whatever  which  can  be  con- 
sidered as  proof  of  the  fact  that  B.  W.  Pat- 
terson ever  paid  any  rent  to  bis  father,  or 
to  bis  mother  during  the  lifetime  of  bis 
father,  for  the  45  acres  In  controversy  in 
East  Nelson  township.  The  only  period  dur- 
ing which  any  payment  of  rent  by  B.  W. 
Patterson  for  tills  45  acres  is  shown  by  any 
competent  evidence  Is  the  period  during 
which  W.  J.  Patterson  acted  as  agent  for 
his  mother.  W.  J.  Patterson  testified  tliat, 
when  he  and  his  brother  Daniel  M.  Patter- 
son became  agents  for  their  mother  in  Feb- 
ruary, 1897,  they  rented  the  90-acre  tract  in 
£2ast  Nelson  township,  together  with  all  the 
other  land  owned  by  their  mother  except  the 
33  acres  in  section  S3,  to  B.  W.  Patterson, 
and  the  latter  paid  annual  rent  therefor  at 
the  rate  of  94  per  acre,  except  for  SO  acres 
of  pasture  land,  for  which  he  paid  |150; 
that  Daniel  M.  Patterson  prepared  a  mem- 
orandum of  the  rental  agreement  and  gave 
it  to  the  witness  to  copy;  that  he  copied 
this  memorandum  and  had  B.  W.  Patterson 
sign  it,  but  does  not  know  what  lias  become 
of  the  one  which  was  signed.  The  witnesH 
produced  a  paper,  which  he  testified  was  the 
memorandum  prepared  by  Daniel  M.  Patter- 
son, that  It  correctly  set  forth  the  agreement 
which  was  made  with  B.  W.  Patterson  for 
the  leasing  of  the  land  tp  him,  and  that  it 
had  been  tn  the  possession  of  the  witness 
ever  since.  This  memorandum,  which  was 
not  signed  by  any  one,  purported  to  be  a  re- 
cital by  B.  W.  Patterson  that  he  had  rented 
from  D.  M.  Patterson  and  W.  J.  Patterson, 
agents  of  Margaret  Patterson,  for  one  year, 
with  the  privilege  of  three  years,  her  farm 
situated  in  ISast  Nelson  township,  90% 
acres,  and  18%  acres  in  Sullivan  township; 
also  her  pasture,  00  acres,  in  Sullivan  town- 
ship, for  which  he  agreed  to  pay  one-half 
of  all  com  raised  on  the  place  and  one-third 
of  all  small  grain  and  $150  for  the  80  acres 
of  pasture,  and  also  to  furnish  all  necessary 
things  for  the  family  to  live  on  and  to  pay  a 
girl  for  her  work.  W.  J.  Patterson  testi- 
fied that  shortly  after  tltls  agreement  was 
made  the  grain  rent  was  changed  to  cash 
rent  at  the  rate  of  $4  per  acre.  The  evi- 
dence, however,  clearly  shows  that  B.  W. 
Patterson  never  paid  any  rent  to  W.  J.  Pat- 
terson, but  settled  directly  with  bis  mother 
daring  these  years  and  paid  her  the  balance 


found  due  upon  an  accounting  between  them, 
which  did  not  during  any  of  these  years  ex> 
ceed  $150. 

During  the  fall  of  1899  Margaret  Patterson 
called  upon  W.  J.  Patterson  for  a  settlement 
of  his  accounts  as  agent  from  the  time  of 
his  appointment,  in  1807,  this  settlement  ap- 
parently being  of  moneys  collected  from  notes 
and  accounts  due  WUliam  M.  Patterson  at 
the  time  of  his  death,  after  deducting  the 
amount  paid  out  for  debts  and  funeral  ex- 
penses. During  the  month  of  December, 
1899,  W.  J,  Patterson  and  B.  W.  Patterson 
met  with  their  mother  at  her  home  for  the 
purpose  of  making  the  settlement.  At  the 
request  of  the  former,  his  cousin,  Charley 
Patterson,  and  Charles  Tabor,  a  neighbor, 
were  present  at  the  settlement  W,  3.  Pat- 
terson testified  that  lie  requested  these  par- 
ties to  be  present  in  order  that  be  might 
have  witnesses  to  the  settlement  with  his 
mother  and  witnesses  to  the  receipt  which 
he  expected  to  have  his  mother  sign.  As  a 
result  of  this  settlement  Margaret  Patterson 
signed,  by  mark,  a  document  which  was  wit- 
nessed by  Charley  Patterson  and  Charles 
Tabor,  in  which  it  was  stated  that  it  had 
Iieen  determined,  upon  a  settlement  then 
made  of  the  accounts  of  W.  J.  Patterson  as 
agent,  that  W.  J.  Patterson  was  indebted  to 
his  mother  in  the  sum  of  $76.02.  Neltiei: 
Charley  Patterscm  nor  Charles  Tabor  had 
any  recollection  whatever  concerning  this 
receipt  nor  of  signing  it  as  witnesses,  but 
both  testified  that  at  the  time  of  this  settle- 
ment the  fact  that  B.  W.  Patterson  was  pay- 
ing rent  at  the  rate  of  $4  per  acre  on  the 
90  acres  in  East  Nelson  township  was  men- 
tioned. The  memory  of  these  witnesses 
about  what  took  place  and  what  was  said 
at  the  time  of  that  settlement  is  so  indis- 
tinct and  so  ufcrellable  that  a  court  would 
not  be  Justified  in  finding  therefrom  that  B. 
W.  Patterson,  who  held  the  record  title  to 
the  south  45  acres  of  the  90-acre  tract  which 
the  witnesses  say  was  mentioned  at  the  time 
of  that  settlement,  was  renting  that  45  acres 
from  his  mother  and  paying  rent  therefor 
as  her  tenant  At  times  these  witnesses  re- 
ferred to  the  00-acre  tract  as  the  90  acres  In 
Blast  Nelson  township,  and  at  other  times  as 
the  East  Nelson  farm.  It  Is  very  probable 
that  if  at  the  settlemfflit  the  fact  was  mai- 
tioned  that  B.  W.  Patterson  was  paying  rent 
at  the  rate  of  $4  per  acre  for  the  East  Nel- 
son farm  or  the  land  in  East  Nelson  town- 
ship the  witnesses  would  conclude  therefrom 
that  he  was  paying  rent  for  the  entire  90 
ticres  in  East  Nelson  township  at  that  rate, 
when,  as  a  matter  of  fact,  the  conversation 
may  have  related  only  to  that  portion  of  the 
land  In  East  Nelson  township  owned  by  Mar- 
garet Patterson  and  the  numl>er  of  acres  for 
which  he  was  paying  rent  may  not  have 
been  mentioned. 

Shortly  after  this  settlement  with  his 
mother  and  the  revocation  of  his  authority 
to  act  as  her  agent,  W.  J.  Patterson  sent  to 
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some  of  the  children  and  grandchildren  of 
Margaret  Patterson  letters  which  purport 
to  contain  a  statement  of  the  Income  and 
expenses  of  the  land  owned  by  his  mother 
for  the  years  1897  and  1S98.  He  gave  the 
Income  from  all  the  land  (exclusive  of  the  33 
acres  In  section  36)  for  those  two  years  as 
being  $858.25,  or  an  average  of  $429.12  for 
each  year,  and  the  expenses  for  the  same  pe- 
riod as  $802.27.  This  statement,  made  by 
W.  J.  Patterson  In  December,  1899,  complete- 
ly refutes  his  testimony,  given  10  years  later, 
that  B.  W.  Patterson  rented  the  45  acres  In 
controversy  from  him  and  his  brother  Dan- 
iel M.  Patterson,  that  the  purported  memo- 
randum correctly  sets  forth  the  terms  of  the 
rental  agreemept,  and  that  B.  W.  Patterson 
paid  rent  upon  that  45  acres  during  the  time 
that  W.  J.  Patterson  acted  as  agent  for  his 
mother.  According  to  the  testimony"  of  W. 
J.  Patterson,  the  ultimate  agreement  was 
that  B.  W.  Patterson  should  pay  $150  per 
year  for  the  pasture  and  $4  per  acre  for  the 
balance  of  the  land,  consisting  of  108  acres. 
Upon  such  terms  the  annual  Income  from  the 
land  mentioned  in  the  memorandum  would 
have  been  $582,  Instead  of  $429.12,  as  shown 
by  the  statement  The  amount  shown  by  the 
statement  to  be  the  yearly  Income  from  the 
farm  is  approxlmntely  the  amount  which 
would  have  been  received  from  the  131  acres 
of  land  owned  by  Margaret  Patterson  upon 
the  terms  testified  to  by  W.  J.  Patterson;  the 
difference  being  less  than  $5.  The  only  oth- 
er evidence  concerning  the  renting  of  this 
tract  by  B.  W.  Patterson  introduced  by  the 
complainants  is  the  testimony  of  Perry  Pat- 
terson, a  nephew  of  William  M.  Patterson, 
who  testified  that  he  thinks  B.  W.  Patterson 
told  him  upon  several  occasions  that  he  bad 
rented  the  90  acres  in  East  Nelson  township 
and  the  pasture  land,  and  that  he  paid  grain 
rent  for  a  short  time  and  afterwards  $4  per 
acre.  This  witness  could  not  fix  the  time 
when  he  had  these  alleged  conversations 
with  B.  W.  Patterson,  and  it  is  apparent 
from  reading  bis  testimony  that  his  memory 
about  the  conversations  was  equally  as  un- 
reliable as  that  of  the  witnesses  Charley 
Patterson  and  Charles  Tabor  concerning  the 
conversation  which  occurred  at  the  time  of 
the  settlement  between  W.  J.  Patterson  and 
bis  mother.  B.  W,  Patterson  denied  making 
any  such  statements  as  were  attributed  to 
him  by  the  witness  Perry  Patterson.  The 
only  documentary  proof  relating  to  the  rent- 
tog  of  land  by  B.  W.  Patterson  is  the  lease 
or  contract  which  was  executed  by  him  and 
his  mother  on  February  27,  1907,  and  this 
Instrum^it  did  not  mention  either  the  33- 
acre  tract  or  the  45  acres  in  East  Nelson 
township. 

[7]  It  is  our  conclusion  from  a  careful  con- 
sideration of  all  the  evidence  bearing  upon 
the  question  that  it  Is  not  shown  by  any 
reliable  evidence  or  with  a  sufficient  degree 
of  certainty  that  B.  W.  Patterson  ever  occu- 
pied the  45  acres  In  question  as  the  tenant 


of  either  his  father  or  mother.  It  is  there- 
fore unnecessary  to  consider  whether  the 
doctrine  that  a  tenant  is  estopped  from  de- 
nying his  landlord's  title  can  be  Invoked  In 
a  proceeding  brought  against  the  tenant  for 
the  purpose  of  divesting  him  of  his  title  and 
vesting  it  in  the  heirs  or  devisees  of  the 
landlord. 

[8]  The  finding  contatoed  in  the  decree 
that  B.  W.  Patterson  is  the  owner  of  the  78 
acres  of  land  in  controversy  Is  supported 
by  the  proof,  and  is  not  contrary  to  the 
weight  of  the  evidence,  and,  as  this  was 
one  of  the  Issues  in  the  case,  there  was  no 
Impropriety  in  making  the  findings  upon  this 
Issue  which  are  contained  in  the  decree, 
even  though  the  effect  of  such  findings  may 
be,  as  appellants  contend,  to  confirm  the  title 
In  B.  W.  Patterson.  It  necessarily  follows 
that  the  complainants  were  not  entitled  to 
an  accounting  from  B.  W.  Patterson  for  the 
rents  and  profits  from  the  78  acres  in  qnes- 
tlon. 

Appellants  complain  of  the  action  of  the 
court  in  refusing  to  make  any  finding  with 
reference  to  the  merits  of  the  claims  filed 
by  B.  W.  Patterson  against  the  estate  of 
Margaret  Patterson,  and,  in  effect,  remitting 
the  parties  to  their  remedy  at  law,  and 
Margaret.  Underwood,  under  her  assignment 
of  cross-errors,  complains  of  the  disposition 
of  her  claim  made  by  the  decree.  As  we 
have  hereinbefore  stated,  the  apparent  re- 
lief sought  by  the  bill  with  reference  to 
these  claims  was  to  obtain  an  Injunction  re- 
straining their  prosecution  at  law  and,  a 
decree  ordering  the  contract  and  notes  to  be 
delivered  up  and  canceled. 

[I]  In  order  to  obtain  this  relief,  under 
the  issues  of  this  case,  it  was  Incumbent' 
upon  the  complainants  to  show  that  they 
had  a  defense  which  was  only  cognizable  In 
a  court  of  equity.  Catholic  Bishop  of  Chica- 
go V.  Chinlquy,  74  111.  317;  County  of  Cook 
V.  City  of  Chicago^  153  111.  624,  42  N.  El  67. 

[10]  This  they  claim  to  have  done,  with 
reference  to  the  claims  of  B.  W.  Patterson, 
by  proving  that  a  confidential  relation  ex- 
isted between  B.  W.  Patterson  and  his  moth- 
er, and  that  after  the  second  stroke  of  paral- 
ysis, in  1900,  Margaret  Patterson  became 
mentally  and  physically  Incapable  of  trans- 
acting business,  and  argue  that  from  these 
facts  a  court  of  equity  will  presume  that 
the  contract  and  notes  which  form  the  basis 
for  the  claims  filed  by  B.  W.  Patterson  were 
procured  by  undue  Influence  exercised  by 
him  and  are  therefore  fraudulent  and  void. 
In  other  words,  their  contention  is  that  hav- 
ing shown  that  a  confidential  relation  exist- 
ed between  B.  W.  Patterson  and  his  mother, 
and  ttiat  the  latter,  on  account  of  her  weak- 
ened condition,  was  susceptible  to  the  in- 
fiuence  of  the  former,  the  law  Imposed  on 
B.  W.  Patterson  the  burden  of  showing,  by 
clear  and  convincing  proof,  that  the  con- 
tract was  equitable,  fair,  and  Just,  and  that 
the   notes   were   based   upon   an   adequate 
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and  sufficient  consideration,  which  appellants 
contend  he  failed  to  do.  Th«  evidence  falls 
to  show  that  B.  W.  Patterson  abused  this 
confidence  or  obtained  any  advantage  In  any 
of  the  transactions  with  his  mother,  bnt, 
on  the  contrary,  shows,  as  clearly  as  can 
reasonably  be  expected,  that  the  contract  of 
February  27,  1907,  was  Just  and  equitable, 
and  that  the  notes  werfe  glvien  upon  a  fair 
settlement  of-  acconuts  and  represented  the 
amounts  equitably  and  legally  due  B.  W. 
Patterson  from  his  mother  at  tiie  times  they 
were  given. 

'By  the  contract  In  question  Margaret  Pat- 
terson leased  her  land  to  B.  W.  Patterson  at 
an  annual  rental  of  $360,  and  In  the  settle- 
ments which  resulted  In  the  giving  of  notes 
on  March  8,  1908,  and  March  2,  1909,  he  was 
charged  with  that  amount  for  rent  due  his 
mother,  and  appellants  contend  that  this 
was  a  grossly  Inadequate  rental.  It  is  true 
that  one  witness  called  by  appellants  testified 
that  the  reasonable  rental  value  of  the  209 
acres  of  land  which  appellants  claim  Mar- 
garet Patterson  owned  at  the  time  of  her 
death  had  been  dnrlng  the  past  10  years 
11,100  per  annnm,  bnt  the  witness  did  not 
designate  what  portion  of  that  amount  was 
the  rental  value  of  the  78  acres  which  B.  W. 
Patterson  owned  nor  what  portion  was  the 
rental  value  of  the  remaining  131  acres  which 
Margaret  Patterson  owned.  Another  Wit- 
ness testified  that  the  rental  valne  of  the- 90- 
acre  tract  In  Biast  Nelson  township,  which  in- 
cludes the  45  acres  owned  by  B.  W.  Patter- 
son, was  $4  or  $5  per  acre  from  1899  to 
190B  and  |7  per  acre  from  1905  to  the  pres- 
ent time.  The  witness  did  not,  however,  tes- 
tify that  such  was  the  rental  value  of  the 
north  45  acres  which  belonged  to  Margaret 
Patterson,  nor  can  the  rental  value  of  the 
remaining  land  owned  by  Margaret  Patterson 
be  determined  from  his  testimony.  Still  an- 
othw  witness  testified  that  the  annual  rental 
value  of  the  90-acre  tract,  which  Includes  the 
45  acres  owned  by  B.  W.  Patterson,  had 
been  $6  per  acre  for  the  past  seven  years,' 
and  that  for  the  ttiree  years  preceding  that 
period  was  $6  per  acre.  The  same  objection 
appears  to  the  testimony  of  this  witness  as 
to  the  testimony  of  the  former  witness.  It  Is 
apparent  that  the  testimony  given  by  these 
witnesses  was  of  no  benefit  whatever  in  de- 
termining the  rental  value  of  the  131  acres 
owned  by  Margaret  Patterson  during  the  last 
10  years  of  her  life  or  at  any  time  during 
that  period.  On  the  other  band,  while  there 
is  no  direct  evidence  of  the  rental  value  of 
this  land,  It  does  appear  from  letters  writ- 
ten by  William  J.  Patterson  to  some  of  the 
children  and  descendants  of  Margaret  Pat- 
terson In  December,  1899,  that  the  reason  his 
mother  revoked  his  agency  was  because  she 
desired  to  accept  the  otTer  of  $325  per  year 
as  rent  for  her  land  made  by  B.  W.  Patterson, 
while  he  (W.  J.  Patterson)  was  insisting  on 
renting  it  to  a  stranger  who  had  offered  to 
I»y  more  rent  for  it    It  therefore  a.ppe&n 


that  before  Margaret  Patterson  had  sus- 
tained the  stroke  of  paralysis  which  left  her 
a  helpless  Invalid,  and  at  a  time  when  her 
mental  faculties  were  unimpaired  by  the  dis- 
eaae  from  which  she  afterwards  suffered,  and 
when  she  had  the  independent  advice  of  an- 
other son  who  was  then  acting  as  her  agent, 
she  Insisted  upon  renting  her  land  to  B.  W. 
Patterson  for  $325  per  year,  being  apparent- 
ly a  little  less  than  the  amount  received  as 
rent  during  the  preceding  two  or  three  years, 
notwithstanding  the  fact  that  a  stranger 
was  willing  to  pay  more  rent  Nor  was  this 
action  on  her  part  unreasonable  or  against 
her  Interests.  She  was  an  old  woman  and 
was  personally  unable  to  manage  her  farm. 
As  long  as  she  rented  it  to  B.  W.  Patterson, 
however,  she  could  live  in  her  own  home  and 
receive  the  care  and  attention  which  at  her 
age  she  required  from  one  of  her  own  chil- 
dren, instead  of  intrusting  herself  to  the 
care  of  strangers,  as  she  might  have  been 
compelled  to  do  had  the  land  been  rented  to 
another.  While  the  annual  rent  with  which 
B.  W.  Patterson  was  charged  in  the  settle- 
ment with  his  mother  which  resulted  In  the 
giving  of  the. $6,550  note  on  February  27, 
1907,  is  not  shown,  yet  it  is  fair  to  assume 
that  the  amount  ranged  from  $325  to  $350 
per  year.  In  the  absence  of  any  testimony 
showing  that  this  was  an  inadequate  rental 
for  the  land,  and  In  view  of  the  attitude  tak- 
en by  Margaret  Patterson  before  any  confi- 
dential relation  existed  between  her  and  B. 
W.  Patterson  and  at  a  time  when  she  had 
independent  advice,  and  in  view  of  the  bene- 
fit which  would  naturally  accrue  to  her  from 
tjeing  able  to  live  in  her  own  home  with  her 
own  son,  there  can  be  no  presumption  in  this 
case  that  B.  W.  Patterson  exercised  undue  In- 
fluence in  renting  the  land  from  her  at  an  an- 
nual rental  of  from  $325  to  $350. 

The  defendant  B.  W.  Patterson  Introduced 
considerable  evidence  showing  various 
amonnts  paid  out  by  him  from  1899  to  the 
time  of  his  mother's  death  for  the  services 
of  nurses,  physicians,  and  servant  glrla,  for 
medldnes,  groceries,  meat,  taxes,  repairs, 
and  various  other  exi>enses  incurred  in  car- 
ing for  his  mother.  In  maintaining  the  house- 
bold,  and  In  making  repairs  on  the  farm. 
It  Is  unnecessary  to  attempt  to  give  these 
various  items  in  detail  or  to  determine  the 
total  amount  shown  to  have  been  paid  out, 
which  is  stated  in  appellees'  argument  to 
have  been  between  $10,000  and  $11,000,  but 
it  is  apparent  from  the  fact  that  the  amount 
paid  for  nurses  and  servant  girls  alone  dur- 
ing the  latter  years  amounted  to  $12  per 
week  that  an  agreement  to  pay  $25  per 
week  in  consideration  that  B.  W.  Patterson 
should  pay  all  expenses  Incurred  In  taking 
care  of  his  mother  and  in  conducting  the 
household  was  not  unreasonable.  The  chil- 
dren of  Margaret  Patterson,  some  of  whom 
resided  In  foreign  states,  and  members  of 
their  families,  as  well  as  other  relatives  and 
friends,   frequently   visited  her  during   the 
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years  of  her  Illness,  sometimes  staying  for 
periods  of  several  weeks.  It  is  not  shown 
that  any  of  them,  except  Margaret  Under- 
wood, assisted  materially  In  caring  for  Mrs. 
Patterson,  but  their  Tlsits  necessarily  in- 
crease the  household  expenses,  which  were 
home  by  B.  W.  Patterson.  The  evidence 
does  not  show  the  various  items  entering  in- 
to the  settlement  which  resulted  in  the  giv- 
ing of  the  $6,550  note,  but  it  does  appear 
that  the  settlement  was  made  from  an  ac- 
count book  kept  by  B.  W.  Patterson  showing 
the  various  items  paid  out  by  him  during 
several  years,  preceding  that  settlement.  It 
therefore  does  not  appear  that  B.  W.  Patter- 
son obtained  any  advantage  over  his  mother 
in  this  settlement,  but,  on  the  contrary, 
using  the  settlements  made  in  1908  and  1909 
under  the  contract  as  a  criterion,  it  would 
appear  that  B.  W.  Patterson  received  some- 
thing less  per  year  on  account  of  expenses 
paid  by  him  during  the  period  from  Decem- 
ber, 1899,  to  February,  1907,  than  he  re- 
ceived during  the  subsequent  years  under 
the  contract  This  is  perhaps,  in  part,  ac- 
counted for  by  the  fact  that  during  a  portion 
of  this  period  the  nurses  were  paid  but  $7 
per  week  and  servant  girls  but  $2  per  week. 

That  Margaret  Patterson  received  the  best 
of  care  and  attention  during  all  the  years  of 
her  sickness  is  a  fact  which  appellants  do  not 
deny,  and  in  our  Judgment  the  record  shows, 
with  as  great  a  degree  of  certainty  as  can 
reasonably  be  expected,  that  she  received 
full  value  for  the  notes  given  to  B.  W.  Pat- 
terson, and  that  he  derived  no  advantage  In 
the  transactions,  and  did  not  abuse  the  con- 
fidence reposed  In  him  by  his  mother. 

[11]  Considerable  evidence  was  introduced 
concerning  the  mental  condition  of  Margaret 
Patterson  from  the  time  she  received  the  sec- 
ond stroke  of  paralysis  until  her  death. 
While  this  evidence  shows  that  her  mental 
faculties  were  somewhat  Impaired,  yet,  on 
the  whole,  what  we  consider  the  most  cred- 
ible evidence  shows  that  she  was  able  to  un- 
derstand and  comprehend  the  ordinary  busi- 
ness affairs  of  life,  and  In  particular  that  she 
understood  the  nature  and  effect  of  the  trans- 
actions when  she  executed  the  contract  and 
uotes  In  question. 

The  proof  falls  to  establish  any  equitable 
defense  to  the  claims  of  B.  W.  Patterson. 

Appellants  contend  that  the  court  erred 
in  refusing  to  take  over  the  administration 
of  the  estate  of  Margaret  Patterson,  to  re- 
move B.  W.  Patterson  as  executor,  and  to 
appoint  some  disinterested  person  to  admin- 
ister upon  the  estate  and  carry  out  the  pro- 
visions of  the  win. 

[11]  A  court  of  equity  will  not  exercise 
this  Jurisdiction  and  take  upon  itself  the  ad- 
ministration of  an  estate  except  in  extraor- 
dinary cases,  where  some  special  reasons 
are  shown  to  exist  why  the  administration 
should  be  withdrawn  from  the  probate  court 
Freeland  v.  Dazey,  25  111.  294;  Sbepard  v. 
Speer,  140  IIL  238,  29  N.  B.  718;   Ames  t. 


Ames,  148  lU.  321,  36  N.  E.  UO;  Goodman 
V.  Kopperl,  169  lU.  136,  48  N.  E.  172;  Biting 
v.  First  Nat  Bank,  173  lU.  368,  50  N.  E. 
1095.  Appellants  have  not  made  out  such 
a  case.  They  can  obtain  all  the  relief  to 
which  they  may  be  entitled  with  reference 
to  all  of  the  matters  alleged  as  grounds  for 
Interference  by  a  court  of  equity,  in  the  pro- 
bate court 

[13]  It  Is  also  urged  that  the  court  erred 
In  refusing  to  order  an  accounting  by  B.  W. 
Patterson  of  the  rents  and  profits  received 
by  him  from  the  land  owned  by  his  mother 
at  the  time  of  her  death.  B.  Vf.  Pattersoh 
bad  accounted  to  bis  mother  for  the  rents 
up  to  March  1,  1909,  and  settlements  had 
been  had  between  them,  as  hereinbefore 
shown,  by  which  all  rents  due  from  him  were 
paid.  Under  the  contract  with  his  mother 
he  was  entitled  to  retain  possession  and  use 
of  the  lands  until  the  Ist  day  of  March, 
1910,  at  a  rental  of  $350,  which  he  has  cred- 
ited upon  one  of  the  notes  filed  by  him 
against  his  mother's  estate.  The  record 
therefore  falls  to  show  that  B.  W.  Patterson 
is  liable  for  any  rents  and  profits  for  which 
be  is  under  any  obligation  to  account  to  the 
complainants. 

Appellants  contend  that  the  court  should 
have  passed  upon  the  merits  of  the  B.  W. 
Patterson  claims,  and  should  have  disallow- 
ed them  because  of  the  legal  defenses  which 
they*  claim  to  have  established  thereto,  even 
though  they  failed  to  establish  the  equitable 
defense  set  up  In  their  bill,  and  they  seek  to 
have  the  decree  reversed  with  directions  to 
the  circuit  court  to  disallow  those  claims. 
The  appellee  B.  W.  Patterson,  In  reply  to 
this  contention,  urges,  first,  that  the  pro- 
vision in  the  decree  relating  to  these  claims 
Is  authorized  by  section  40  of  the  chancery 
act  (Kurd's  Rev.  St  1909,  c.  22),  which  pro- 
vides that  the  court  may,  in  Its  discretion, 
direct  an  Issue  or  Issues  to  be  tried  by  a 
Jury  whenever  it  shall  be  Judged  neces- 
sary in  any  cause  in  equity  pending  there- 
in, and  that  the  action  of  the  court  In  ex- 
ercising Its  discretion  under  the  antborlty 
conferred  by  this  section  is  not  subject  to 
review;  and,  second,  that  the  court  having 
found  that  all  of  the  alleged  defenses  to 
these  claims  could  be  interposed  in  a  court 
of  law.  Its  action  In  remitting  the  parties 
to  the  court  of  law  was  proper,  and  the  de- 
cree therefore  not  erroneous  In  that  regard. 
Margaret  Underwood,  under  her  assignment 
of  cross-errors,  complains  of  the  action  of 
the  court  in  sustaining  the  objections  of  the 
complainants  to  her  claim,  In  denying  judg- 
ment thereon  and  in  awarding  costs  against 
her,  and  Insists  that  this  disposition  of  her 
claim  was  contrary  to  the  law  and  the  evi- 
dence and  that  the  court  should  have  al- 
lowed her  claim  against  the  estate;  while 
appellants  cont^id  that,  as  Margaret  Under- 
wood was  the  daughter  of  Margaret  Patter- 
son, the  services  rendered  by  ber  for  her 
mother  are  presumed  to  have  been  gratu- 
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Itons,  In  the  absence  of  proof  of  any  con- 
tract between  tbe  parties  showing  that  Mar- 
garet Patterson  agreed  to  pay  for  such 
services,  and  that  the  note  was  therefore 
only  an  attempted  gift,  which  cannot  be  en- 
forced against  the  estate  of  Margaret  Pat- 
terson, that  it  also  appeared  that  the  note 
was  never  delivered  to  Margaret  Under- 
wood during  the  lifetime  of  her  mother,  and 
that  for  these  reasons  the  court  properly 
disallowed  the  claim. 

[14]  These  alleged  defenses  to  the  claims 
of  B.  W.  Patterson  and  Margaret  Under- 
wood can  be  Interposed  in  a  court  of  law, 
and  the  court,  having  correctly  decided  that 
the  equitable  defenses  relied  upon  by  appel- 
lants had  not  been  established,  did  not  err 
In  refusing  to  pass  upon  the  legal  defenses 
to  the  claims  of  B.  W.  Patterson  or  in  re- 
mitting the  parties  to  their  remedy  at  law. 

[tS]  Where  the  bill  seeks  equitable  relief 
and  the  evidence  establishes  the  right  to 
that  relief,  the  court  will  retain  Jurisdiction 
for  all  purposes  connected  with  the  subject- 
matter  of  the  suit  and  establish  purely  le- 
gal rights  and  grant  legal  remedies  which 
would  otherwise  be  beyond  the  scope  of  its 
authority  (Stickney  t.  Goudy,  132  111.  213, 
23  N.  B.  1034) ;  bat,  where  the  biU  is  dis- 
missed as  to  the  portion  founded  on  the 
right  to  equitable  relief  and  only  legal 
rights  cemain  to  be  ascertained  and  passed 
upon,  the  jurisdiction  of  the  court  must  fail 
unless  some  equitable  ground  appears  for 
retaining  jurisdiction.  Daniel  v.  Green,  42 
HI.  472;  Toledo,  St  Louis  &  New  Orleans 
BaUroad  Co.  t.  Railroad  Co.,  208  lU.  623,  70 
N.  El  715. 

Am  heretofore  pointed  out  in  this  opinion, 
the  decree  dismissed  the  bill  for  want  of  eq- 
tdty,  thus  disposing  of  all  the  issues  arising 
ai)on  the  pleadings  in  the  case,  including  the 
alleged  equitable  defences  to  these  claims, 
adversely  to  the  complainants.  The  decree 
contained  a  recital,  however,  to  the  effect 
that  the  parties  had  agreed  that  the  court 
might  hear  the  proof  applicable  to  the  mer- 
its of  these  claims,  but  it  was  also  express- 
ly stated  in  the  decree  that  the  claims  are 
pending  on  the  common-law  docket  of  the 
court,  and  are  not  consolidated  with  the 
chancery  suit.  No  agreement  or  stipulation 
of  any  kind  between  the  parties  appears  in 
the  record,  except  as  shown  by  the  recital 
just  mentioned  in  the  decree. 

[16]  If  it  was  the  Intention  of  the  parties 
to  submit  these  claims  to  the  court  of  equity 
for  decision  upon  the  evidence  heard  in  the 
chancery  suit,  the  suits  thereon  should  have 
been  transferred  from  the  law  side  to  the 
chancery  side  of  the  court  and  consolidated 
with  the  chancery  suit,  otherwise  the  juris- 
diction of  the  court  of  equity  to  grant  re- 
lief was  necessarily  limited  to  the  issuance 
of  an  injunction  restraining  the  prosecution 
of  these  claims  in  the  court  of  law,  and  the 
court  was  without  jurisdiction  of  the  sub- 
ject-matter  to   allow   these  claims   against 


the  estate  of  Margaret  Patterson  or  to  re- 
quire their  allowance  by  the  court  of  law. 
The  only  conclusion  which  can  be  drawn 
from  the  provisions  of  the  decree  with  ref- 
erence to  the  claims  of  B.  W.  Patterson  is 
that  the  court  has  refused  to  interfere  with 
the-  proceedings  at  law  upon  those  claims, 
and  that  the  suits  tnereon  are  now  pending 
for  trial  upon  the  common-law  docket  of  the 
court  in  the  same  manner  as  though  this 
chancery  suit  had  never  l)een  brought,  and 
that  the  court  has  therefore  remitted  the 
parties  to  their  remedy  at  law. 

[17]  While  the  decree  recites  that  the 
court  desires  the  benefit  of  the  advisory  aid 
of  the  verdict  of  a  jury  upon  these  claims, 
it  does  not  direct  any  issue  or  issues  to  be 
tried  by  a  jnry,  nor  does  the  court  by  the 
decree  retain  any  jurisdiction  of  the  cause 
for  the  purpose  of  entering  any  subsequent 
decree  therein  after  the  verdict  of  a  jury 
has  been  rendered.  This  provision  with  ref- 
ermce  to  the  desire  of  the  court  to  have  the 
benefit  of  the  advisory  aid  of  the  verdict  of 
a  jury  should  not  have  been  inserted  in 
the  decree,  as  it  can  serve  no  purpose  but 
to  confuse  the  parties  and  the  court  in  the 
proceedings  at  law  upon  those  claims. 

[18]  With  reference  to  the  claim  of  Mar- 
garet Underwood,  the  court,  instead  of  re- 
mitting the  parties  to  their  remedy  at  law, 
as  in  the  case  of  the  claims  of  B.  W.  Patter- 
son, has  attempted  to  finally  dispose  of  her 
claim,  not  by  enjolnhig  the  prosecution  of 
the  suit  at  law,  but  by  finding  that  the  com- 
plainants have  a  legal  defense  to  the  claim 
by  denying  judgment  thereon  and  by  award- 
ing costs  Bgatast  Margaret  Underwood.  The 
claim  was  not  before  the  court  of  equity  in 
such  form  as  to  give  it  jurisdiction  either  to 
render  judgment  or  to  deny  judgment  there- 
on, but  the  only  relief  which  it  had  any  ju- 
risdiction to  grant  was  an  injunction  re- 
straining the  prosecution  of  the  suit  at  law. 
This  relief  was,  however,  denied  by  the 
action  of  the  court  in  dismissing  the  bill  for 
want  of  equity.  Although  the  parties  have 
not  raised  the  question  of  Jurisdiction  in 
this  court  but  have  discussed  the  law  and 
the  evidence  applicable  to  this  claim,  the 
lack  of  jurisdiction  in  the  circuit  court  to 
enter  a  decree  allowing  the  claim  against  the 
estate  of  Margaret  Patterson  in  case  we 
sfaodld  conclude,  from  the  eyidence  in  this 
record,  that  the  complainants  have  no  legal 
defense  to  the  claim  and  should  remand  the 
cause  to  the  circuit  court  with  directions, 
requires  us  to  refrain  from  considering  any 
of  the  questions  discussed  by  the  parties 
with  reference  to  the  alleged  legal  defenses 
to  the  claim  and  to  modify  the  decree  so  as 
to  permit  the  prosecution  of  the  claim  at 
law,  where  Margaret  Underwood  can  obtain 
a  judgment  against  the  estate  of  Margaret 
Patterson  If  the  law  and  evidence  shall 
warrant  such  judgment. 

Nothing  said  in  this  opinion  Is  intended 
to,  or  should,  prejudice  the  rights,  If  any,  of 
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tbe  parties  tiixm  trials  at  tbem  claims  at 
law. 

The  decree  will  be  modified  by  striking 
out  all  findings  with  reference  to  the  claims 
of  B.  W.  Patterson,  and  Margaret  Under- 
wood, except  tbe  finding  tbat  tbe  complain- 
ants have  a  full,  adequate,  and  complete 
remedy  at  law,  and  also  by  striking  out  the 
following  portion  of  the  decree:  "It  Is  fur- 
ther ordered,  adjudged,  and  decreed  by  the 
court  that  tbe  objections  of  the  complain- 
ants herein  to  the  claim  of  Margaret  Under- 
wood against  the  estate  of  Margaret  Patter- 
son,'  deceased,  be  and  the  same  are  hereby 
sustained,  and  judgment  upon  said  claim  is 
hereby  denied.  And  It  Is  further  ordered, 
adjudged,  and  decreed  by  the  court  that  the 
complainants  herein  haye  and  recover  of 
and  from  tbe  defendaht  Margaret  Under- 
wood all  their  costs  by  them  in  this  behalf 
made  in  relation  to  the  claim  of  tbe  said 
Margaret  Underwood  against  the  estate  of 
Margaret  Patterson,  deceased,  and  that  they 
hare  execution  therefor."  As  so  modified, 
tbe  decree  will  be  affirmed. 

Decree  affirmed  as  modified. 


(261  III.  llS) 

LONDON  GUARANTEE  &  ACCIDENT  CO. 

V.  AMERICAN  CEREAJL  CO. 

(Supreme  Court  of  Illinois.    June  20,  1911. 

Rehearing  Denied  Oct.  11,  1811.) 

1,  BviDBNcjt  (M  579,  680*>  — Transcbept  of 
BviDErroB   ow   Fobuxb   tkiai.  — Dkath   of 

Witness. 

To  render  the  testimony  of  a  witness  in  a 
former  action  admissible  in  a  subsequeat  one 
because  the  witness  has  since  died,  it  must  ap- 
pear that  both  actions  involved  the  same_  issue 
between  the  same  parties  or  their  privies,  it 
being  insufficient  to  show  that  the  party 
against  whom  the  testimony  was  offered  in  the 
subsequent  action  was  a  party  to  the  former 
action,  and  bad  full  opportunity  to  cross-exam- 
ine the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  §8  2412,  2413;  Dec  Dig.  §§  579, 
580.*] 

2.  Evidence  (8  579*)  —  Transckipt  or  Evi- 
dence ON  FoBMEB  Tbial— Death  of  Wit- 
ness. 

Defendant,  having  arranged  with  C.  &  Co. 
to  construct  a  building,  purchased  from  plain- 
tiff a  policy  indemnifying  defendant  against 
loss  arising  solely  from  its  contingent  liability 
as  general  constructor  or  owner  on  account  of 
injuries  to  persons  during  the  construction  of 
the  building.  Suit  having  been  brought  against 
defendant  for  injuries,  plaintiff  assumed  the 
defense  under  the  terms  of  the  policy,  refusing 
to  permit  defendant  to  participate  therein.  On 
testimony  that  C.  &  Co.  were  agents  of  de- 
fendant, and  not  independent  contractors,  judg- 
ment was  rendered  in  favor  of  C.  &  Co.  and 
against  defendant,  whereupon  plaintiffs  attor- 
neys withdrew  from  the  case,  when  defendant 
employed  new  attorneys,  and  procured  a  re- 
versal, after  which  plaintiff  sued  defendant  to 
recover  the  cost  and  disbursements  on  the  the- 
ory that  it  was  not  liable  under  the  policy. 
Held,  tbat  since  there  was  no  issue  between  in- 
surer and  insured  in  such  former  action  involv- 
ing the  question  whether  C.  &  Co.  were  inde- 


pendent contractors,  and  tltete  was  no  sncb  is- 
sue between  insured  and  any  one  with  whom 
plaintiff  was  in  privity  in  tbat  action,  the  tran- 
script of  the  evidence  of  deceased  witnesses  tes- 
tifying therein  was  inadmissible  in  such  subse- 
quent action  to  show  tbat  C.  &  Go.  were  agents 
of  defendant,  and  not  independent  oontractots. 
[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  S  2412;    Dec.  DigTi  S79.*] 

3.  Evidence  (J  578*)— Deceased  Witnesses 
— Tbanscript  of  testimony  on  Fobueb 
Tbial. 

Insured  not  having  heen  permitted  by  in- 
surer to  participate  or  take  any  part  in  the 
conduct  of  the  trial  of  such  former  action,  in- 
surer having  insisted  the  same  be  conducted  by 
its  attomeys,  such  transcripts  were  inadmissible 
because  insured  bad  never  had  an  opportunity 
to  cross-examine  the  witnesses. 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent.  Dig.  8  2411 ;   Dec.  Dig.  8  578.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Superior  Court,  Cook 
County;    Marcus   Eavanagh,    Judge. 

Action  by  the  London  Guarantee  &  Acci- 
dent Company  against  the  American  Cereal 
Company.  Judgment  for  plaintiff  affirmed 
by  the  Appellate  Court,  and  defendant  ap- 
peals.    Reversed  and  remanded. 

Jones,  Addlngton,  Ames  &  Seibold,  for  ap- 
pellant F.  J.  Canty  and  Robert  J.  Folonie, 
for  appellee. 

COOKE,  J;  This  is  an  appeal,  granted  un- 
der a  certificate  of  importance,  from  a  Judg- 
ment of  the  Appellate  Court  for  the  First 
district  affirming  a  Judgment  for  $956.73  and 
costs  of  suit,  rendered  by  the  superior  court 
of  Cook  county  in  an  action  of  assumpsit 
brought  by  the  London  Guarantee  and  Acci- 
dent Company,  appellee,  against  ttie  Ameri- 
can Cereal  Company,  appellant,  to  recover 
tbe  amount  expended  by  appellee  in  the  de- 
fense of  a  suit  brought  in  the  district  court 
of  Linn  county,  Iowa,  by  Henry  Overhauser, 
as  administrator  of  the  estate  of  William  L. 
Overhauser,  deceased,  against  the  American 
Cereal'  Company  and  others. 

The  facts  upon  which  the  action  of  assump- 
sit is  based  are  as  follows:  Some  time  prior 
to  October  26,  1899,  appellant,  by  an  oral 
contract,  arranged  with  Connor  &  Co.,  a  firm 
engaged  in  tbe  general  contracting  business 
at  Cedar  Rapids,  Iowa,  to  construct  a  build- 
ing for  it  in  Cedar  Rapids.  After  making 
this  contract,  appellant  purchased  from  ap- 
pellee a  policy  of  Insurance,  by  whidi,  in 
consideration  of  tbe  payment  of  $60  premium, 
appellee,  subject  to  the  agreements  contained 
in  tbe  policy,  agreed  to  Indemnify  appellant 
for  the  i>eriod  of  one  year,  beginning  on  Octo- 
ber 26,  1899,  and  ending  on  October  26, 
1900,  "against  loss  arising  solely  from  bis 
(its)  contingent  liability  as  general  con- 
tractor or  owner,  from  common  law  or  any 
statute,  for  damages  on  account  of  bodily 
injuries,  fatal  or  nonfatal,  accidentally  suf- 
fered by  any  person  or  persons  during  the 
construction  of  the  building  described  in  the 
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sdiednle  berelnafter  given  [being  ttie  build- 
ing above  mentioned],  aiid  resulting  from  the 
negligence  of  any  contractor  or  subcontractor 
engaged  in  the  construction  of  said  build- 
ing." The  agreements  contained  In  the  poli- 
cy included  a  provision  that  the  assured,  up- 
on the  occurrence  of  an  accident,  should  ^ve 
Immediate  .written  notice  thereof  to  the  com- 
pany and  should  give  like  notice  of  any 
claim  that  should  be  made  on  account  of  such 
accident,.and  also  Included  the  following  pro- 
visions: "If  thereafter  any  suit  Is  brought 
against  the  assured  to  enforce  a  claim  for 
damages  on  account  of  any  accident  covered 
by  this  policy,  the  assured  shall  Immediately 
forward  to  the  head  office  of  the  company 
for  the  United  States  of  America  every  sum- 
mons or  other  process  as  soon  as  the  same 
shaU  have  been  served  on.  him  (it),  and  the 
company  v^l-at  Its  own  cost  defoid  against 
such  proceedings  In  the  name  and  On  behalf 
of  the  assured,  or  settle  the  same,  unless  it 
shall  ^ect  to  pay  to  the  assured  the  indemnity 
provided  for  in  clause  A  of  special  agree- 
ments as  limited  therein.  The  assured  shaU 
not  settle  any  claim  except  at  his  (lt»)  own 
cost,  nor  incur  any  expenses,  nor  interfere  In 
any  negotiation  for  settlement  or  in  any  le- 
gal proceeding,  without  the  consent  of  the 
company  previously  given  in  writing.  •  •  • 
The  company's  liability  for  an  accident  re- 
sulting in  Injury  to  or  In  the  death  of  one 
person  is  limited  to  Ave  thousand  dollars  ($5,- 
000).  •  •  •  If  the  assured  is  the  owner  of 
the  building  mentioned  In  the  schedule,  It  Is 
agreed  that  all  the  work  of  constructing  the 
same  Is  to  be  done  by  contract  at  the  risk  of 
the  contractof  or  contractors,  and  that  the 
assured  has  not  and  will  not,  by  contract  or 
otherwise,  voluntarily  assume  any  liability 
for  loss  on  account  of  bodily  injuries  suf- 
fered by  any  person  or  persons  by  reason  of 
the  negligence  of  any  contractor  or  subcon- 
tractor." 

On  November  20,  1899,  William  It.  Over- 
banser,  while  riding  a  bicycle  upon  one  of 
the  streets  of  Cedar  Rapids,  struck  a  rock 
which  had  been  dropped  from  a  wagon  which 
was  being  used  in  hauling  dirt  and  rock  by 
men  engaged  In  the  construction  of  the  build- 
ing described  In  the  policy  of  insurance,  and 
was  thereby  thrown  from  the  bicycle  and 
sustained  injuries  from  which  he  died.  Dur- 
ing the  early  part  of  January,  1900,  the  ad- 
ministrator of  his  estate  brought  suit  In  the 
district  court  of  Linn  county,  Iowa,  against 
the  dty  of  Cedar  Rapids  to  recover  dam- 
ages occasioned  by  his  death.  The  city  noti- 
fied appellant  and  Connor  ft  Co.  to  appear 
and  defend  the  action,  as  the  liability  of 
the  dty,  if  any,  was  due  to  their  negligence. 
On  January  12,  1900,  appellant  sent  a  copy 
of  this  notlce'to  appellee,  accompanied  by  a 
letter  from  appellant,  In  which  the  following 
statement  was  made:  "The  claim  In  ques- 
tion, if  there  Is  any  liability,  comes  under 
policy  No.  242,3(12,  Issued  by  your  general 
agent,  Frederick  S.  Gray."    In  reply  there- 


to, appellee's  general  manager,  on  January 
18th  sent  a  letter  to  appellant  acknowledg- 
ing receipt  of  the  notice  and  containing  the 
following  statements:  "While  the  possibility 
of  your  liability  is  very  remote,  we  will,  of 
course,  protect  your  Interests  under  policy 
242,362.  I  have  referred  the  matter  to  our 
attorneys,  Messrs.  Powell  &  Harman,  Cedar 
Rapids,  who  will  make  investigations,  and 
If  there  are  any  reasons  why  the  case  is  not 
covered  by  the  policy  we  will  let  you  know 
later  on."  Afterwards  appellant  and  Con- 
nor &  Co.  were  made  defendants  to  the  suit, 
and  the  stmimons  served  upon  appellant  was 
sent  by  it  to  appellee.  Thereafter,  by  cor- 
respondence and  In  personal  interviews,  In 
answer  to  appellant's  offers  to  employ  attor- 
neys to  represent  It  In  the  defense  of  the 
suit,  appellee  assured  appellant  that  it  was 
looking  after  the  case,  that  its  attorneys 
would  protect  appellant's  Interests,  and  that 
there  was  no  necessity  of  appellant  incurring 
any  expense  whatever,  as  the  defense  would 
be  as  vigorouB  with  Powell  ft  Barman  ^lone 
as  it  would  be  with  any  help  that  could  be 
griven  them. 

The  defense  on  behalf  of  appellant  was 
conducted  by  appellee,  through  Powell  &  Har- 
man, Its  attorneys,  until  the  end  of  the  sec. 
ond  trial.  During  the  progress  of  the  first 
trial  the  plaintUf  dismissed  the  suit  as  to 
the  city  of  Cedar  Rapids,  and  at  the  conda- 
slon  of  the  plaintiff's  case  the  court  directed 
a  verdict  In  favor  of  the  remaining  defend- 
ants. The  plaintiff  In  that  suit  prosecuted 
an  appeal  to  the  Supreme  Court  of  Iowa,  and 
the  judgment  of  the  district  court  was  re- 
versed and  the  cause  remanded.  A  second 
trial  was  then  had  In  the  district  court,  at 
the  conclusion  of  which  the  court  directed  a 
verdict  In  favor  of  Connor  ft  Co.,  and  the  • 
jury  returned  a  verdict  finding  the  American 
Cereal  Company  guilty  and  assessing  the 
plaintiff's  damages  at  $7,000.  Upon  the  re- 
turn of  this  verdict,  appellee  caused  Its  at- 
torneys to  withdraw  from  the  case,  and  no- 
tified appellant  that  as  it  had  been  deter- 
mined by  the  verdict  of  the  jury  rendered 
upon  the  second  trial  that  Connor  ft  Co.  were 
not  Independent  contractors,  but  were  act- 
ing as  agents  for  appellant  in  the  construc- 
tion of  the  building,  the  policy  did  not  cover 
appellant's  liability,  for  the  death  of  Over- 
hauser,  and  that  appellee  would  have«noth- 
ing  further  to  do  with  the  case.  Appellant 
retained  other  attorneys  and  prosecuted  en 
appeal  to  the  Supreme  Court  of  Iowa,  and 
the  judgment  against  it  was  reversed  and 
the  cause  remanded  for  a  new  trial  because 
of  the  refusal  of  the  court  to  give  certain 
instructions  requested  by  appellant  defining 
the  conditions  under  which  the  jury  would 
be  warranted  in  reaching  the  conclusion  that 
the  relationship  of  Connor  ft  Co.  was,  in 
fact,  that  of  Independent  contractor.  So  far 
as  the  record  shows,  there  has  been  no  fur- 
ther trial  of  that  cause. 

After  reusing  to  further  conduct  the  de- 
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tense  of  the  case  against  appellant,  appel- 
lee rendered  a  statement  of  the  amounts  paid 
out  by  It  In  conducting  such  defense  up  to 
the  time  the  verdict  was  rendered  upon  tbe 
second  trial  and  demanded  the  repayment  of 
those  amounts  by  appellant,  claiming  that  It 
had  undertaken  the  defense  of  the  suit  under 
tbe  belief.  Induced  by  appellant,  that  Connor 
&*  Co.  were  Independent  contractors  and  un- 
der the  belief  that  appellant's  liability  was 
therefore  covered  by  the  policy,  but  had  been 
informed  by  Its  attorneys  that  appellant's  su- 
perintendent, and  Connor,  of  tbe  firm  of  Con- 
nor &  Co.,  had  both  testified  to  a  state  of 
facts  on  the  second  trial  which  proved  that 
Connor  &  Co.  were  not  Independent  contract- 
ors but  were  acting  merely  as  agents  for  ap- 
pellant In  the  construction  of  the  building. 
Appellant's  failure  to  pay  the  sum  demanded 
resulted  in  this  suit,  brought  to  enforce  pay- 
ment thereof.  The  cause  was  tried  before 
the  court  without  a  Jury. 

In  addition  to  the  above  facts,  which  are 
undisputed,  appellee  Introduced  evidence 
which  tended  to  show  that  appellant  re- 
ferred appellee's  attorneys,  Powell  &  Har- 
man,  to  Oeorge  Stuart,  the  superintendent 
of  appellant's  plant  at  Cedar  Rapids,  as  one 
from  whom  they  could  obtain  Information 
with  reference  to  the  terms  of  the  oral  con- 
tract under  which  Connor  &  Co.  were  con- 
structing the  building,  and  that  the  terms 
of  the  contract,  as  stated  by  George  Stuart 
to  the  attorneys,  were  such  as  to  constitute 
Connor  &  Co.  independent  contractors  in  the 
construction  of  the  building;  that  .after  the 
first  trial,  and  shortly  before  the  second 
trial,  George  Stuart's  attitude  in  the  case 
changed,  and  he  stated  to  appellee's  attor- 
neys that,  as  appellant  was  protected  by  Its 
policy,  it  did  not  want  to  cast  the  responsi- 
bility on  Connor  &  Co.,  and  that  during  the 
second  trial  he  assisted  Connor  &  Co.  in 
making  their  defense,  which  consisted  chief- 
ly in  showing  that  they  were  not  Independ- 
ent contractors,  but  were  acting  merely  as 
agents  for  appellant  in  constructing  the 
building,  and  that  appellant,  and  not  Con- 
nor &  Co.,  was  liable  for  the  damages  oc- 
casioned by  tbe  death  of  Overhanser.  In 
order  to  prove  that  Connor  A  Co.  were  not 
independent  contractors,  appellee  offered, 
and  the  court  admitted  in  evidence  over  ap- 
pellast's  objection,  a  transcript  of  the  testi- 
mony given  upon  the  second  trial  of  tbe 
Overhauser  case  by  A.  H.  Connor,  George 
Stuart,  and  J.  El.  Fitzslmmons,  all  of  whom 
had  since  died.  The  testimony  of  each  of 
these  witnesses  tended  to  show  that  Connor 
&  Co.  were  not  independent  contractors  in 
the  construction  of  the  building  for  appellant 
at  Cedar  Rapids. 

At  the  close  of  all  the  evidence  in  the  case 
appellant  submitted  to  the  court  seven  prop- 
ositions to  be  held  as  law  In  the  decision  of 
the  case,  upon  each  of  which  the  court 
wrote  "refused."  The  only  questions  that 
can  be  considered  ui>on  this  appeal  are  ques- 


tions of  law,  arising  npon  the  action  of  the 
court  in  refusing  the  propositions  submitted 
by  appellant  to  be  held  as  law  in  the  deci- 
sion of  the  case,  and  in  admitting  the  tran- 
script of  the  testimony  given  by  witnesses, 
now  deceased,  upon  the  second  trial  of  the 
Overhauser  suit.  The  propositions  which  ap- 
pellant submitted  to  the  court  were  properly 
refused.  Some  of  them  were  mere  findings 
of  fact  which  the  court  was  requested  to 
make,  while  the  others  either  assumed  as 
true  facts  which  were  In  controversy  or  con- 
tained matters  extraneous  to  the  Issues  In 
the  case. 

The  policy  of  insurance  Issued  to  appel- 
lant by  appellee  Indemnified  appellant  only 
against  loss  arising  from  Its  contingent  lia- 
bility, as  owner,  for  damages  on  account  of 
bodily  Injuries,  fatal  or  nonfatal,  accidental- 
ly suffered  by  persons  during  the  constrac- 
tlon  of  the  bnildlng,  and  resulting  from  tbe 
negligence  of  any  contractor  or  subcontrac- 
tor engaged  In  tbe  construction  thereof.  By 
a  provision  in  the  policy  appellant  represent- 
ed and  agreed  that  all  work  of  constmcting 
tbe  bnildlng  mentioned  in  the  policy  should 
be  done  by  contract  at  the  risk  of  the  con- 
tractor or  contractors,  and  that  it  had  not, 
and  would  not,  by  contract  or  otherwise, 
Yolontarily  assume  any  liability  for  loss  on 
account  of  bodily  injuries  suffered  by  any 
person  by  reason  of  the  negligence  of  any 
contractor  or  subcontractor.  By  another 
provision  of  the  policy  appellee  agreed  that, 
if  any  suit  should  be  brought  against  appel- 
lant to  enforce  a  claim  for  damages  on  ac- 
count of  any  accident  covered  by  the  policy, 
appellee  would,  at  Its  own'  cost,  defend 
against  such  proceeding  in  the  name  and  on 
behalf  of  appellant  These  provisions  of  the 
policy  show  conclusively  that  the  policy  only 
covered  the  appellant's  contingent  liability, 
as  owner,  for  personal  Injuries  resulting 
from  the  negligence  of  one  whom  tbe  law 
considers  an  independent  contractor  in  the 
construction  of  the  building,  and  that  appel- 
lee was  not  required  to  defend,  at  Its  own 
cost,  any  proceeding  brought  against  appel- 
lant to  recover  damages  on  account  of  bodi- 
ly Injuries,  fatal  or  nonfatal,  unless  such 
Injuries  resulted  from  the  negligence  of  an 
independent  contractor  engaged  in  the  con- 
struction of  the  building.  In  order  to  recov- 
er from  appellant  the  amount  expended  in 
the  defense  of  the  Overhauser  suit,  it  was 
Incumbent  upon  appellee  to  prove,  among 
other  things,  that  Connor  &  Co.  were  not  In- 
dependent contractors.  The  only  evidence 
tending  to  prove  that  Issue  Is  the  transcript 
of  the  testimony  of  the  deceased  witnesses, 
Connor,  Stuart,  and  Fltzsimmons,  which  was 
given  on  the  second  trial  of  the  Overhauser 
suit,  and.  If  the  court  erred  In  admitting 
this  transcript  in  evidence  over  appellant's 
objection.  It  necessarily  follows  that  the 
Judgments  of  the  Appellate  and  superior 
courts  must  be  reversed  because  of  thac  er- 
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In  Mclnturff  v.  Insurance  Co.  of  Nortb 
America,  248  III.  92,  93  N.  E.  369,  we  said: 
"Ibere  is  a  general  agreement  of  autborl- 
ties  that  eTldeuce  given  on  a  former  trial  of 
the  same  action,  or  a  former  action  involv- 
ing the  same  issues  between  the  same  par- 
ties, is  admissible  if  it  be  established  that 
the  witness  is  dead."  We  also  qnoted  a 
paragraph  from  the  sixteenth  edition  of 
Greenleaf  on  Evidence,  as  enlarged  and  an- 
notated by  Prof.  Wigmore  in  1899,  which 
contains  the  following  statement:  "As  to  the 
parties,  all  that  is  essential  is  that  the  pres- 
ent opponent  should  Iiave  had  a  fair  oppor- 
tunity of  cross-examination."  And  with  ref- 
eroice  to  that  statement  we  said:  "If  this 
paragraph  is  read  as  laying  down  the  rule 
broadly  that  a  fair  opportunity  for  cross- 
ezamination  by  the  party  against  whom  the 
evidence  is  offered  is  all  that  is  necessary 
to  render  it  admigsible,  then  the  overwhelm- 
ing weight  of  authority  is  against  the  ac- 
curacy of  the  rule  as  stated;  bat  If  it  is 
read,  as  no  doubt  its  author  intended  it 
should  be,  as  stating  the  rule  that  a  mere 
nominal  change  of  parties  is  of  no  conse- 
quence provided  the  parties  in  the  second 
action  are  so  privy  in  interest  with  those  on 
the  former  trial  that  the  same  motive  and 
need  for  cross-examination  existed,  then  the 
rule  stated  is  in  accord  with  the  great 
weight  of  authority."  The  holding  in  the 
Mclnturff  Case  was  to  the  effect  that  the 
evidience  given  by  a  witness,  since  deceased, 
in  a  criminal  prosecution  against  the  own- 
er of  a  building  for  setting  fire  to  and  burn- 
ing property  covered  by  Insurance  was  in- 
admissible in  a  subsequent  action  by  the 
owner  of  the  building  against  the  insurance 
company  to  recover  upon  the  policy,  such 
testimony  being  offered  by  the  Insurance  com- 
pany, notwithstanding  the  fact  that  the  own- 
er of  the  building  had  full  opportunity  to 
cross-examine  the  witness  In  the  criminal 
proceeding  against  him. 

[1]  It  may  therefore  be  regarded  as  the 
settled  law  of  this  state  that,  In  order  to 
render  the  testimony  of  a  witness  in  a  for- 
mer action  admissible  In  a  subsequent  action 
on  the  ground  that  the  witness  has  died  since 
giving  his  testimony,  it  must  appear  that 
both  actions  Involved  'the  same  issue  be- 
tween the  same  parties  or  their  privies,  and 
the  fact  that  the  party  against  whom  the 
testimony  is  offered  in  the  subsequent  ac- 
tion was  a  party  to  the  former  action  and 
had  full  opportunity  to  cross-examine  the 
witness  does  not  necessarily  render  the  tes- 
timony admissible. 

[2]  The  Issue  In  the  Overhaoser  salt, 
whether  Connor  &  Co.  were  Independent 
contractors,  was  one,  first,  between  the 
plaintiff  in  that  suit  on  the  one  side  and 
appellant  on  the  other ;  second,  between  the 
plaintiff  in  that  suit  on  the  one  side  and 
Connor  &  Co.  on  the  other;  and,  third,  be- 
tween Connor  &  Co.  on  the  one  side  and 
appellant  on  the  other;    bat  there  was  no 


issue  between  appellant  and  appellee  in  the 
former  action  Involving  the  question  wheth- 
er Connor  &  Co.  were  Independent  contrac- 
tors, nor  was  there  any  such  Issue  betweoi 
appellant  and  any  one  with  whom  appellee 
was  in  privity.  It  therefore  did  not  appear 
that  both  actions  involved  the  same  issue  be- 
tween the  same  parties  or  their  privies,  and 
for  that  reason  the  court  should  have  sus- 
tained appellant's  objection  and  excluded  the 
testimony  of  the  deceased  witnesses  given 
on  the  trial  of  the  Overhauser  suit. 

The  appellee  contends,  and  the  superior 
and  Appellate  Courts  held,  that  as  appellee 
was  In  privity  with  appellant  in  the  former 
action  to  which  appellant  was  a  party,  and 
as  appellant  had  the  right  to  cross-examine 
the  witnesses  In  the  former  action,  the  testi- 
mony given  In  the  former  action  upon  the 
same  issue  involved  In  this  action  was  ad- 
missible. If  this  were  an  action  between 
plaintiff  in  the  Overhauser  suit  on  the  one 
side  and  appellee  on  the  other,  or  between 
Connor  &  Co.  on  the  one  side  and  appellee 
on  the  other,  and  Involved  the  issue  whether 
Connor  &  Co.  were  independent  contractors 
in  the  construction  of  the  building  for  the 
appellant,  then  the  testimony  of  the  deceas- 
ed witnesses  given  on  the  trial  of  the  Over- 
hauser suit  upon  this  Issue  would  be  admis- 
sible In  this  case,  for  the  reason  that  ap- 
pellee, while  not  a  party  to  the  former  ac- 
tion, was  In  privity  with  appellant,  who  was 
a  party  to  that  action,  was  present  and  par- 
ticipated in  that  trial,  and  had  full  oppor- 
tunity to  cross-examine  the  witnesses.  The 
Inclusion  of  privies  of  parties  in  the  rule 
with  reference  to  the  admissibility  of  tes- 
timony given  by  deceased  witnesses  in  for- 
mer actions  cannot,  however,  extend  the 
rule  so  as  to  render  admissible  in  a  subse- 
quent action  between  one  of  the  parties  in 
a  former  'action  and  one  in  privity  with 
that  party  in  the  former  action  the  testimo- 
ny of  deceased  witnesses  given  in  the  for- 
mer  action  because  there  was  no  issue  be- 
twe^i  the  party  and  his  privy  in  the  former 
action,  and  the  mere  fact  that  the  party 
to  the  former  action  had  full  opportunity  to 
cross-examine  the  witnesses  does  not  alone, 
as  held  in  the  Mclnturff  Case,  render  the 
evidence  given  in  the  former  action  admis- 
sible in  the  subsequent  action. 

[3]  There  is,  moreover,  another  objection 
to  the  admlssIbUlty  of  the  testimony  In  this 
case.  It  appears  that  as  between  appellant 
and  appellee  the  former  had  no  opportunity 
to  cross-examine  any  witnesses,  but  appel- 
lant's defense  in  the  trial  in  which  the  tes- 
timony was  given  was  conducted  by  appel- 
lee under  a  contract  which  appellee  then  be- 
lieved covered  appellant's  liability,  if  any, 
for  damages  sought  to  be  recovered  in  that 
action.  Appellee  had  agreed  to  defend,  at 
its  own  cost,  any  action  brought  against  ap- 
pellant  to  enforce  a  claim  for  damages  on 
account  of  an  accident  covered  by  the  pol- 
icy, and  appellant  bad  agreed  not  to  inter- 
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fere  In  any  legal  proceeding  without  tbe 
consent  of  the  Insurance  company  previous- 
ly given  In  writing.  Appellant  attempted  to 
Obtain  this  consent  by  ofTerlng  to  employ  Its 
own  attorneys  to  represent  It  and  to  assist 
the  attorneys  employed  by  appellee,  bnt  ap- 
pellee, Instead  of  giving  Its  consent,  dis- 
suaded appellant  from  participating  In  tbe 
trial  through  its  own  attorneys  by  represent- 
ing that  appellee's  attorneys  were  looking 
after  the  defense  of  tbe  suit  and  needed  no 
assistance  from  attorneys  employed  by  ap- 
pellant While  tbe  law  gave  appellant  the 
right  to  participate  In  tbe  defense  of  the 
Overbauser  suit  and  to  examine  and-  cross- 
examine  witnesses  therein,  yet  such  conduct 
on  Its  part  without  appellee's  written  con- 
sent would  have  been  a  breach  of  its  contract 
wltb  appellee,  and,  so  far  as  appellee  is  con- 
cerned, it  is  therefore,  by  Its  contract  and  by 
Its  conduct  when  appellant  offered  to  employ 
attorneys  to  represent  it  In  that  action,  es- 
topped to  rely  upon  the  legal  right  of  appel- 
lant to  cross-examine  witnesses  in  the  for- 
mer action  In  order  to  render  the  evidence 
given  In  the  former  action  admissible  aa 
against  appellant  in  this  action. 

For  tbe  reasons  above  given,  and  for  tbe 
additional  reason  that  It  was  manifestly  to 
the  Interest  of  appellee  to  make  it  appear  In 
the  former  action  that  Connor  &  Ck>.  were 
not  Independent  contractors,  and  thus  re- 
lieve It  of  any  liability  under  tbe  policy,  in- 
cluding the  liability  to  defend  the  suit  at  Its 
own  expense,  the  testimony  of  the  deceased 
witnesses  given  on  tbe  second  trial  of  the 
Overhauser  suit  should  have  been  excluded. 

The  cases  cited  by  appellee  to  the  effect 
that  a  former  adjudication  of  a  fact  or  mat- 
ter in  controversy  is  conclusive  when  a  con- 
troversy arises  over  the  same  fact  or  mat- 
ter between  a  party  to  tbe  Judgment  and 
one  who  was  in  privity  with  him  in  the  pro- 
ceeding In  which  the  Judgment  was  rendered 
have  no  application  to  the  question  present- 
ed for  our  determination.  Had  there  been 
a  final  Judgment  in  tbe  Overhauser  suit 
against  appellant,  and  had  that  Judgment, 
to;!ether  with  the  testimony  of  the  deceased 
witnesses  showing  that  the  Judgment  neces- 
sarily Involved  a  determination  of  the  fact 
that  Connor  &  Go.  were  not  Independent 
contractors,  been  introduced  In  evidence  in 
tills  case  by  appellee  to  establish  the  fact 
that  Connor  &  Co.  were  not  independent 
contractors,  then  the  authorities  cited  by  ap- 
pellee would  support  the  action  of  the  court 
In  admitting  such  evidence.  The  testimony 
of  the  deceased  witnesses,  however,  in  such 
case,  could  only  be  received  in  evidence  for 
the  purpose  of  showing  the  issue  involved  in 
the  action  in  which  the  Judgment  was  ren- 
dered, and  not  as  proof  of  the  matters  testi- 
fied to  by  the  deceased  witnesses.  Washing- 
ton Gas  Light  Co.  v.  District  of  Columbia, 
161  U.  S.  316,  16  Snp.  Ct.  564,  40  £•.  Ed.  712. 


For  the  error  of  the  court  In  admitting  In 
evidence  the  transcript  of  the  testimony  giv- 
en on  the  second  trial  of  the  Overhauser 
suit  by  witnesses  since  deceased,  the  Judg- 
ments of  the  Appellate  and  superior  courts 
will  be  reversed,  and  the  causa  will  be  re- 
manded to  the  superior  court 

Reversed  and  remanded. 

(SSI  111.  136.) 

KELLY  et  al.  t.  JOHNSON  et  aL 

(Supreme  Court  of  Illinois.     Jane  20,  1911. 
Rehearing  Denied  Oct  11,  1911.) 

1.  MGCHAmcs'  Liens  (|  103*) — lazs  or  Sub- 

OONTaACTOB— EXISTENCE. 

The  lien  of  a  Bubcontractor  can  only  exist 
by  virtue  of  the  original  contract,  and,  if  it 
provides  that  there  shall  be  no  lien  on  the  im- 
proved property  for  material  and  labor  fur- 
nished by  toe  original  contractor,  such  contract 
is  binding  on  the  subcontractor,  who,  under  such 
circumstances,  cannot  obtain  a  lien  for  material 
or  labor. 

[E3d.  Note.— For  other  cases,  see  MechanioiP 
Liens,  Cent  Dig.  I  136;    Dec  Dig.  |  103.*] 

2.  Mbcharics'  Liens  (|  103*)— Right  to  a 
Lien  —  Waivis  —  Modu-ioation  or  CoH- 
iBAcr. 

Since  an  original  contractor  may  waive  his 
right  to  a  lien  in  the  original  contract,  he  may 
alio  do  so  thereafter  by  a  modification  of  the 
original  contract  based  on  a  valuable  considera- 
tion, and,  where  this  is  done,  no  sabcontraetors, 
laborers,  or  materialmen  rendering  services  or 
furnishing  material  thereafter  are  entitled  to 
a  lien. 

[Ed.  Note.— For  other  cases,  see  Mechanic^ 
Liens,  Cent  Dig.  1 135;  Dec  Dig.  i  lO:!.*]- 

8.  CoNSTiTunoWAi.  Law  ({  89*)— Mechanics' 
Liens  (§  3*)— Rights  of  Subcontbactobs 
— Statutes— Co  NSTiTtjiioH  ALirr . 

Mechanic's  Lien  Law  1803  (Starr,  ft  0. 
Ann.  St  Supp.  1903,  c.  82)  |  21,  provides  that 
every  mechanic  or  other  person  who  shall  fur- 
nish any  labor  or  materials  for  any  contractor 
shall  be  known  aa  a  subcontractor,  and  shall 
have  a  lien  for  the  value  thereof  on  the  same 
property  as  provided  tor  the  contractor,  wheth- 
er or  not  the  original  contractor  could  have  ob- 
tained a  lien  or  was  by  contract  or  conduct  di- 
vested  of  the  right  to  a  lien.  Held,  that  such 
section  in  so  far  as  It  attenrots  to  vest  a  sub- 
contractor or  materialman  with  the  right  to  a 
lien  in  a  case  where  the  original  contractor  lias 
waived  his  right  to  a  Uen  before  the  materials 
are  furnished  or  the  labor  performed  for  which 
the  subcontractor  or  materialman  claims  a  lien 
is  unconstitutional  as  depriving  die  owner  of 
the  right  to  contract  in  a  matter  not  within 
the  police  power  of  the  state. 

[Ed.  Note.— For  oth^r  cases,  see  Oinstitution- 
al  Law.  Cent  Dig.  |  157 ;  Xtec.  Dig.  t  80  :• 
Mechanics'  Uens,  Dec.  Dig.  S  S.*l 

Appeal  from  Superior  Gourt,  Cook  Ootm- 
ty;   M.  M.  Orldley,  Judge. 

Bill  by  A.  W.  Kelly  and  others  against  J. 
W.  Johnson  and  others  to  foreclose  a  me- 
chanic's Uen,  In  which  other  mechanic's  Hen 
claimants  intervene.  From  a  decree  estab- 
lishing such  liens,  L.  O.  Hallberg  and  others 
appeal.  Afl3rmed  in  part,  and  reversed  in 
part  and  remanded. 

Fyffe  &  Adcock  (Edmund  D.  Adcock  and 
Ira  Ryner,  of  counsel),  for  appellants. 
Adams,  Bobb  &  Adams  (James  B.  Wescott  of 
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-counsel),  for  appeUeeO  A.  W.  Kelly  and  oth- 
ers. Felsentbal  &  BeckwJth,  for  appellee 
Lababn  Brick  Co. 

HAND,  J.  Tbls  was  a  bill  In  chancery  filed 
on  the  8th  day  of  September,  1906,  in  the 
superior  court  of  Ctook  county,  by  A.  W.  Kel- 
ly,' doing  business  as  A.  W.  Kelly  &.  Co.,  a 
subcontractor,  against  J.  W.  Johnson,  doing 
business  as  J.  W.  Johnson  &  Co.,  the  original 
contractor,  and  I«.  G.  Hallberg  and  Stewart 
Hodges,  the  owners,  and  Francis  E.  Broom- 
ell,  trustee  of  certain  premises  located  in  the 
city  of  Chicago,  to  establish  a  mechanic's 
lien  under  the  statute  for  certain  materials 
furnished  In  the  construction  of  the  mason- 
ry work  In  a  brick  building  in  course  of  con- 
struction on  the  said  premises,  which  mason- 
ry work  was  being  constructed  by  J.  W.  John- 
son for  the  owners  In  pursuance  of  a  con- 
tract between  J.  W.  Johnson  and  the  owners 
bearing  date  March  6,  1906,  to  which  bill 
other  materialmen  who  had  furnished  mate- 
rial to  J.  W.  Johnson  for  use  in  said  build- 
ing were  made  parties  defendant  Answers 
and  replications  were  filed,  and  the  case  was 
referred  to  a  master.  The  master  took  the 
proofs,  and  reported  that  A.  W.  Kelly  &  Co., 
In  pursuance  of  a  contract  with  J.  W.  John- 
son made  April  16, 1,906,  was  entitled  to  a  sub- 
contractor's lien  for  $783.60;  that  the  Wau- 
kesha Lime  &  Stone  Company,  in  pursuance 
of  a  contract  with  J.  W.  Johnson  made  April 
30,  1906,  was  entitled  to  a  subcontractor's 
lien  for  ^1;  that  the  M.  A.  Staley  Com- 
pany, in  pnrsuance  of  a  contract  with  J.  W. 
Johnson  made  August  2, 1006,  was  entitled  to 
a  subcontractor's  lien  for  $69.88;  that  the 
Juhl  Automatic  Hoisting  Machine  Company, 
in  pursuance  of  a  contract  with  J.  W.  John- 
son made  June  4,  1906,  was  entitled  to  a: 
subcontractor's  lien  for  $296;  and  that  the 
Labahn  Brick  Company,  in  pursuance  of  a 
contract  with  J.  W.  Johnson  made  April  27, 
1906,  was  entitled  to  a  subcontractor's  lien 
for  $465.  The  court  entered  a  decree  estab- 
lishing such  liens,  from  which  decree  L.  O. 
Hallberg,  Stewart  Hodges,  and  Francis  E. 
Broomell,  trustee,  hare  prosecuted  an  ap- 
peal to  this  court  on  the  ground  that  section 
21  of  the  mechanic's  lien  statute  of  1903 
(Starr.  &  C.  Ann.  St  Snpp.  1903,  a  82)  is 
imconstitutional  and  void. 

Section  21  of  the  statute,  In  part,  reads  as 
follows:  "Every  mechanic,  workman  or  oth- 
er person  who  shall  furnish  any  materials, 
apparatus,  machinery  or  fixtures,  or  furnish 
or  perform  serylces  or  labor  for  the  contrac- 
tor shall  be  known  under  this  act  as  a  sub- 
contractor, and  shall  have  a  lien  for  the  val- 
ue thereof,  with  interest  on  such  amount 
from  the  date  the  same  Is  due,  from  the  same 
time,  on  the  same  property  as  provided  for 
the  contractor,  and,  also,  as  against  the  cred- 
itors and  assignees,  and  personal  and  legal 
representatives  of  the  contractor,  on  the  ma- 
terial, fixtures,  apparatus  or  machinery  fur- 
nished, and  on  the  moneys  or  other  considera- 


tions due  or  to  become  due  from  the  owner 
under  the  original  contract  whether  or  not 
the  original  contractor  could  have  obtained 
a  lien  or  was  by  contract  or  conduct  divested 
or  deprived  of  a  right  to  obtain  a  lien." 

It  appears  from  the  evidence  that  the 
original  contract  of  March  5,  1906,  between 
J.  W.  Johnson  and  the  owners  of  the  said 
premises,  provided  that  Johnson  should  re- 
ceive $13,801  for  the  material  and  labor  to 
be  furnished  and  performed  by  him  in  doing 
the  masonry  work  upon  the  said  building,  to 
which  was  added  $975  for  extras,  which 
amounts  aggregated  the  sum  of  $14,776  as 
the  contract  price  of  the  masonry  work  on 
said  building.  It  also  appears  that  J.  W. 
Johnson  commenced  work  on  said  premises 
and  received  from  the  owners  in  payment  for 
material  and  work  $10,300;  that,  when  the 
masonry  work  was  about  four-fifths  done, 
J.  W.  Johnson  failed,  and  the  owners  were 
obliged  tO'  take  over  the  contract  and  com- 
plete the  building  at  an  actual  cost  to  them 
of  $16,363.33;  that  at  the  time  the  original 
contract  was  made  there  was  no  waiver  of 
lien  In  the  contract;  that  the  first  payment 
in  the  contract  was  the  sum  of  $5,000,  which 
was  made  on  the  16th  day  of  May,  1906,  at 
which  time  the  original  contract  was  modi- 
fled  by  the  parties  by  J.  W.  Johnson  execut- 
ing and  delivering  to  the  owners  a  waiver  of 
lien  in  the  original  contract  for  aU  materials 
theretofore  furnished  or  to  be  furnished 
thereafter  on  account  of  said  building,  which 
waiver  was  hi  the  following  form:  "To  All 
Whom  It  May  Concern:  Whereas,  I,  the  un- 
dersigned, have  been  employed  by  Stewart 
Hodges  and  Ia  6.  Hallberg  to  furnish  ma- 
sonry work,  including  labor  and  material, 
for  the  building  knovra  as  [describing  prop- 
erty]. Now,  therefore,  know  ye  that  I,  the 
undersigned,  for  and  in  consideration  of 
$5,000  and  other  good  and  valuable  consider- 
ations, the  receipt  whereof  is  hereby  ac- 
knowledged, do  hereby  waive  and  release 
any  and  all  lien  or  claim,  or  right  of  lien, 
on  said  above  described  building  and  prem- 
ises under  'An  act  to  revise  the  law  in  re- 
lation to  mechanics'  liens,'  approved  May  18, 
1903,  and  in  force  July  1,  1903,  on  account  of 
labor  or  materials,  or  both,  furnished,  or 
which  may  be  furnished,  by  the  undersigned 

to  or  on  account  of  the  said for  said 

'building  or  premises.  Given  under  my  hand 
and  seal  this  15th  day  of  May,  1906.  J.  W. 
Johnson  &  Co.  [Seal.]  by  J.  W.  Johnson. 
[Seal.]"  The  contracts  with  all  the  subcon- 
tractors who  were  allowed  Ileus,  with  the 
exception  of  A.  W.  Kelly  &  Co.  for  $793.50, 
whose  contract  for  materials  bore  date  of 
April  16,  1906,  the  Waukesha  Lime  &  Stone 
Company  for  $331,  whose  contract  bore  date 
of  April  30,  1906,  and  that  of  the  Lababn 
Brick  Company  for  $465,  whose  contract  for 
material  bore  date  of  April  27,  1906,  were 
made  subsequent  to  the  date  of  said  waiver 
of  lien  by  J.  W.  Johnson. 

[1]  The  lien  of  a  subcontractor  can  only 
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exist  by  virtne  of  the  original  contract;  and, 
In  case  the  original  contract  provides  there 
shall  be  no  lien  on  the  Improved  property 
for  material  and  labor  furnished  by  the  orig- 
inal contractor,  such  contract  Is  binding  up- 
on a  subcontractor,  and  a  subcontractor, 
when  a  lien  has  been  waived  In  the  original 
contract,  has  no  lien  for  material  or  labor. 
Williams  V.  RIttenhouse  &  Bmbree  Co.,  198 
111.  602,  64  N.  B.  995;  Von  Platen  v.  Winter- 
botham,  203  111.  198,  67  N.  B.  843. 

[2]  We  think  as  to  all  contracts  for  ma- 
terial or  labor  made  subsequent  to  May  16, 
1906— the  date  of  the  waiver  of  all  liens  for 
material  and  labor,  executed  by  J.  W.  John- 
son  to  Hodges  and  Hallberg— no  subcon- 
tractors' Hens  can  exist  Clearly,  If  a  Hen 
can  be  waived  In  the  original  contract.  It 
can  be  subsequently  waived,  for  a  valuable 
consideration,  as  between  the  original  parties. 
The  right  to  modify  a  contract  as  between 
the  original  parties,  so  long  as  there  are  no 
Intervening  rights.  Involves  the  exercise  of 
the  same  power  as  does  the  execution  of  the 
original  contract. 

[3]  The  section  of  the  statute  heretofore 
referred  to,  we  think,  in  so  far  as  it  attempts 
to  give  a  subcontractor  a  Hen  when  the  origi- 
nal contract  waives  all  Hens  or  all  liens  have 
been  thereafter  released  by  the  contractor.  Is 
clearly  unconstitutional,  as  Its  enforcement 
against  an  owner,  where  the  original  con- 
tractor has  waived  aU  liens,  or  all  Hens  have 
been  released  subsequent  to  the  date  of  the 
contract,  would  be  to  deprive  the  owner  of 
his  property  without  due  process  of  law,  as 
It  would  prevent  the  owner  from  making 
such  contract  with  reference  to  his  property 
as  he  might  see  fit 

The  right  to  contract  is  clearly  a  property 
right;  and,  If  the  Legislature  should  pass  a 
statute  which  would  provide  that  the  owner 
of  land  should  be  powerless  to  make  a  con- 
tract for  the  erection  of  a  building  thereon 
which  should  be  relieved  from  all  liens  for 
the  material  and  labor  which  the  original 
contractor  should  put  into  the  building  In  its 
erection,  the  effect  of  such  act  would  be  to 
deprive  the  owner  of  the  right  to  contract 
with  reference  to  the  erection  of  such  build- 
ing upon  such  terms  as  he  might  deem  to  be 
for  his  best  interests — that  is,  of  the  right 
to  make  a  contract  for  the  erection  of  a 
building  whereby  a  contractor  would  agree  to* 
look  solely  to  the  indivldnal  responsibility  of 
the  owner  for  his  pay,  which  would  be, 
In  part,  to  deprive  the  owner  of  full  domin- 
ion over  his  property.  Ritchie  v.  People,  155 
111.  98,  40  N.  B.  454,  29  L.  B.  A.  79,  46  Am. 
St  Rep.  315;  Gillespie  v.  People,  188  111. 
176,  58  N.  B.  1007,  52  £•.  R.  A.  283,  80  Am. 
St  R^.  176;  Bailey  v.  People,  190  111.  28, 
60  N.  B.  98,  54  L.  R.  A.  838,  83  Am.  St  Rep. 
116;  Mathews  v.  People,  202  111.  389,  67  N. 
B.  28,  63  li.  R.  A.  73,  95  Am.  St  Rep.  241. 
It  Is  true  In  some  Instances  the  right  to 
contract  may  be  restrained;  but  that  Is  In 
cases  where  the  morals,  comfort,  health,  or 


welfare  of  the  pnbllc  to  InvolTed,  and  sadi 
cases  fall  within  the  police  power  of  the 
state,  which  power  Is  not  here  involved.  Per- 
mitting the  owner  of  real  estate  to  retain 
the  right  to  contract  with  reference  to  his 
property  when  making  improvements  thereon 
does  no  injustice  to  the  subcontractor,  as 
such  contractor  can  fully  protect  himself 
from  loss  by  informing  himself  of  the  terms 
of  the  contract  which  exists  between  the 
original  contractor  and  the  owner  of  the 
property  to  be  improved  before  he  contracts 
with  the  original  contractor,  and,  if  the 
terms  of  the  contract  are  not  satisfactory  to 
the  subcontractor,  he  may  refuse  to  con- 
tract with  the  original  contractor  to  fumlah 
material  or  to  perform  labor  In  the  Improve- 
ment of  the  property. 

The  authorities  are  not  In  entire  harmony 
as  to  the  constltntionality  of  statutes  of  thia 
character,  but  we  think  on  principle  the  ad- 
judicated- cases  which  uphold  the  right  of 
the  owner  of  real  estate  to  freely  contract  for 
its  improvement  are  sound,  and  that  this 
court  Is  committed  to  that  view  of  the  law. 
While  In  Von  Platen  v.  Winterbotham,  supra, 
the  precise  question  here  Involved  was  not 
considered  by  the  court,  this  court  clearly 
expressed  its  doubt  as  to  the  constitutionality 
of  a  statute  similar  to  section  21  If  it  were 
construed  as  that  section  of  the  statute  was 
construed  by  the  trial  court,  which  would  in- 
cumber real  estate  with  the  liens  of  sub- 
contractors when  the  original  contract  pro- 
vided no  lien  should  exist  On  page  204  of 
203  III.,  on  page  845  of  67  N.  B.,  It  was  said: 
"It  is  not  to  be  presumed  that  the  Legisla- 
ture Intended  to  restrict  or  abridge  the 
right  of  contract  which  the  owner  has,  and  to 
give  a  lien  to  a  subcontractor  where  the  terms 
of  the  only  contract  to  which  the  owner  is  a 
party  are  such  that  no  lien  can  arise  or  in 
spite  of  an  agreement  that  there  shall  be  no 
lien.  Under  such  construction,  a  contractor 
whose  contract  with  the  owner  does  not 
create  or  authorize  a  lien  could  establlab 
against  the  property  liens  to  the  whole 
amount  of  the  contract  by  simply  subletting 
all  the  work.  If  a  statute  would  be  consti- 
tutional whidi  would  give  a  lien  to  a  sulv 
contractor  where  the  owner  has  not  assent- 
ed to  any  contract  which  would  create  a 
lien,  the  act  should  not  be  construed  in  that 
way  if  it  can  be  avoided." 

In  Spry  Lumber  Co.  v.  Trust  Co.,  77  Mich. 
199,  43  N.  W.  778,  6  L.  R.  A.  204,  18  Am. 
St  Rep.  396,  the  Supreme  Court  of  Michigan, 
in  considering  a  statute  similar  to  section 
21  of  the  mechanic's  lien  statute  of  1903, 
used  the  following  language:  "This  statute  is 
made  for  the  express,  and,  so  far  as  difTering 
from  former  laws,  for  the  only  purpose  of 
enabling  strangers  to  the  title  to  subject  it 
to  sale  for  obligations  to  which  the  owner 
never  became  bound  and  in  which  he  has 
no  part  whatever.  It  strikes  at  the  founda- 
tions of  all  property  in  land.  There  is  no 
constitutional  way  for  divesting  a  man's  title 
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except  by  bis  own  act  or  ^&dlt  Here  Us 
own  act  la  not  required  and  hla  freedom  trom 
default  la  no  defense.  He  may  pay  In  full, 
In  advance,  or  otherwise,  for  all  he  has  con- 
tracted for.  He  may  contract  for  a  house 
built  in  a  certain  way  and  of  certain  materi- 
als, and  may  have  to  pay  for  what  be  never 
bargained  for  and  what  bis  building  contractor 
bad  no  right  to  put  oft  uiwn  blm.  The  original 
contract  plays  no  part  in  the  matter,  except  as 
a  fSct  which  binds  no  one  and  has  no  signif- 
icance. Such  a  gross  perversion  of  all  the 
essential  rlgbta  of  property  is  so  plain  that 
no  explanation  can  make  It  plainer,  and  as 
this  purpose  forms  the  only  apparent  reason 
for  repealing  the  old  law  and  passing  the  new 
one^  the  present  statute,  and  all  its  parts, 
must  fall  together,  leaving  the  law  of  the 
state  where  It  was  biefore  the  law  of  1887  was 
passed." 

In  Taylor  t.  Murphy,  148  Pa.  837,  23  AtL 
1134,  S3  Am.  St  Rep.  82S,  the  Supreme  Court 
of  Pennsylvania,  In  considering  a  similar  stat- 
ute, on  page  340  of  148  Pa.,  on  page  1135  of 
28  Atl.,  33  Am.  St  Rep.  825,  used  the  fol- 
lowing language:  "The  contract  between  the 
owner  and  the  contractor  is  the  source  from 
wMch  the  right  of  the  subcontractor  is  de- 
rived under  the  provisions  of  the  law,  and 
It  is  self-evident  that  a  stream  cannot  rise 
higher  than  its  source.  The  agreement  of 
the  builder  to  provide  all  the  labor  and  ma- 
terials for  the  erection  of  the  building  and 
look  for  his  security  solely  to  the  personal 
responsibility  of  the  owner,  leaving  the  build- 
ing unincumbered  by  liens'  is  a  valid  and 
binding  one.  It  violates  no  rule  of  public 
policy.  A  statute  that  should  disregard  Its 
obligations  and  authorize  the  entry  of  a 
lien  for  work  or  materials  in  violation  of  Its 
terms  would  seem  to  be  within  the  prohibi- 
tion of  the  Constitution." 

In  the  case  of  Palmer  t.  Tingle,  65  Ohio 
8t  422,  443,  45  N.  El.  313,  315,  it  was  held 
that  the  statute  there  in  question,  In  so  far 
as  it  undertook  to  give  a  Hen  on  the  owner's 
property  for  labor,  machinery,  materials,  or 
tile  not  supplied  under  any  agreement  with 
blm  or  with  his  agent  and  not  at  the  in- 
stance of  either,  la  unconstitutional.  In  a 
lengthy  opinion  the  court  says.  In  part:  "To 
oiable  the  contractor  by  force  of  this  statute 
to  enlarge  the  price  to  be  paid  by  allowing 
liens  to  be  taken  on  the  property  for  labor 
and  materials  would  be  as  unjust  as  to  au- 
thorize the  owner,  by  statute,  to  enlarge  the 
building  without  a  corresponding  Increase  in 
payment"  See,  also,  Seemann  v.  Biemann, 
108  Wis.  866,  84  N.  W.  490,  and  Kpenter  t. 
Montgomery,  98  Iowa,  159,  67  N.  W.  93. 

We  are  of  the  opinion  that  A.  W.  Kelly  & 
Co.  the  Waukesha  Lime  &  Stone  Company 
and  tbe  Labahn  Brick  Company,  which  firms 
had  contracted  to  furnish  material  prior  to 
May  16,  1906  (the  date  of  the  waiver),  were 
entitled  to   liens,   as  their   contracts  were 


made  with  tbe  original  contractor  prior  to 
the  date  of  waiver,  and  by  no  act  of  the  own- 
er or  the  original  contractor  could  the  liens 
of  those  claimants  which  had  attached  prior 
to  the  execution  of  tbe  waiver  be  alFected. 
As  to  the  claims  of  those  firms  which  con- 
tracted to  furnish  material  subsequent  to 
May  16,  1906,  viz.,  the  M.  A.  Staley  Compa- 
ny, and  the  Juhl  Automatic  Hoisting  Ma- 
chine Company,  we  are  of  tbe  opinion  they 
were  not  entitled  to  establish  liens  against 
the  property  of  the  appellants. 

The  decree  will  therefore  be  affirmed  as 
to  A.  W.  Kelly  &  Co.,  the  Waukesha  Lime  & 
Stone  Company,  and  the  Labahn  Brick  Com- 
pany and  reversed  as  to  tbe  M.  A.  Staley 
Company,  and  the  Juhl  Automatic  Machine 
Company.  The  appellants  will  pay  all  costs 
as  to  A.  W.,  Kelly  &  do.,  the  Waukesha 
Lime  &  Stone  Company,  and  the  Labahn 
Brick  Company  and  the  M.  A.  Staley  Compa- 
ny and  tbe  Juhl  Automatic  Hoisting  Ma- 
chine Company  will  each  pay  Its  own  costs. 

Affirmed  in  part  and  reversed  In.iwrt  and 
remanded. 

(lEi  III.  at.) 

DRUM  T.  DRUM  et  al. 

(Supreme  Coart  of  Illinoii.    June  20,  1911. 

Rehearing  l>enied  Oct.  12,  1911.) 

1.  Appxal    awd   ETbrob  (|  931*)  —  Rbvi«w — 

FlNDINOS — PBESUMPTIONS. 

Where  a  decree  specifically  bases  the  court's 
findings  upon  competent  evidence,  it  will  be 
presumed  that  incompetent  testimony  admitted 
was  not  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  i  3766;   Dec.  Dig.  I  931.*]. 

2.  RiTOBUATioN   or   Instbditentb    (I   45*)— 

MiSTAKB— EVIDKNCB— SUFFICIENCT. 

In  a  suit  to  reform  a  deed,  evidence  held  to 
snatain  a  finding  of  an  agreement  between  the 
partlea  that  the  grantee  was  to  take  a  fee- 
simple  estate,,  and  not  a  mere  life  estate,  as 
granted.- 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instrumeuts,  Dea  Dig.  |  45.*] 

8.   RjETOKMATTOIf      OT      iNSTRnMEKTS    (|    17*)— 
DXEDB— MiSTAKX  AS  TO    ESTATE   QSANTED. 

A  deed  was  properly  reformed  so  as  to 
grant  a  fee«imple  estate,  Instead  of  a  life  es- 
tate, wberci  there  was  clear  and  convincing  ev- 
idence of  4  mistake  of  fact 

[£>].  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  |i  69-71 ;   Dec.  Dig. 
f  17.«] 
4.  RiaroBMATioH  or  iHSTBDintNTs  (I  47*)— Rs- 

UK?   AWABDKO. 

Having  taken  Jurisdiction  of  a  bill  to  re- 
form a  deed  given  under  a  contract,  equity  will 
retain  Jurisdiction  to  enter  a  decree  for  the  pay- 
ment of  rent  money  due  under  the  contract 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,   Cent  Dig.  |S  195-108;    Dea 
Dig.  i  47.*] 
6.  Landlobo  ahd  Txrart  (|  232*)— Rent— 

Iktebebt. 

In  a  suit  asalnst  a  son  on  a  contract  where- 
by his  debt  to  his  father  for  rent  was  assigned 
to  his  mother,  the  plaintiff,  interest  was  im- 
properly included  in  a  decree  in  plaintiff's  fa- 
Tor  where  it  did  not  appear  whetner  the  lease 
under  which  the  rent  accrued  was  in  writing. 


Ver  other  eaiu  le*  same  tople  sad  section  NUllBBR  in  Dec.  Dig.  *  Am.  Dig.  Kay  Ks.  SerlM  *  a«v'r  ladezas 
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or  that  tbe  amonnt  was  agreed  upon,  or  tbat 
any  demand  had  ever  been  made  upon  tbe  son 
for  payment. 

[Ed.  Note. — ^For  otber  cases,  see  Landlord  and 
Tenant,  Gent   Dig.   U  935-939;    Dec.   Dig.  i 

Appeal  from  Circuit  Court,  La  Salle 
County;    Edgar  KIdredge,  Judge. 

Bill  by  Julia  A.  Drum  against  Stephen  H. 
Drum  and  another.  Decree  for  complainant, 
and  defendant  Edward  Drum  appeals.  Mod- 
ified and  affirmed. 

McDou^ll  &  Chapman,  for  appellant.  C. 
O.  Faxon  and  Browne  &  Wiley,  for  appel- 
lee. 


COOKE,  J.  Edward  W.  Drum  died  in- 
testate In  La  Salle  county.  111.,  on  Septem- 
ber 12,  1900.  He  left  surviving  appellee, 
Julia  A.  Drum,  his  widow,  and  Edward 
Drum  (appellant)  and  Stephen  H.  Drum,  his 
only  children  and  only  heirs  at  law.  Be 
died  seised  of  113  acres  of  land  in  North- 
vlUe  township  and  100  acres  of  land  In  Ad- 
ams township.  In  La  Salle  county,  and  at 
the  time  of  his  death  owned  a  note  for 
$2,000,  secured  by  a  mortgage  on  the  farm 
of  his  son  Stephen  H.  Drum,  situated  In  the 
state  of  Iowa,  $1,000  In  cash,  an  account 
for  $400  rent  due  from  appellant,  and  about 
$200  in  chattel  property.  There  is  some 
testimony  that  he  also  owned  a  mortgage  for 
$3,000.  Appellant  Is  the  only  witness  who 
testified  to  that  fact,  and  from  bis  testimo- 
ny it  appears  this  mortgage.  If  It  existed, 
was.  In  fact,  tbe  property  of  appellee.  He 
owed  no  debts.  Within  a  day  or  two  after 
his  burial  bis  widow  and  two  sons  held  a 
conference,  and  It  was  agreed  that  there 
should  be  no  administration  upon  the  estate. 
During  the  lifetime  of  his  father  Stephen  H. 
Drum  bad  received  advancemests  from  him, 
amounting,  with  interest,  to  the  'sum  of 
$6,000.  He  proposed  that,  if  the  note  and 
mortgage  for  $2,000  which  the  estate  held 
against  him  should  be  canceled  and  deliver- 
ed to  him,  he  would  be  satisfied  with  that 
and  the  advancements  he  had  already  re- 
ceived as  his  full  share  from  his  father's 
estate,  and  that  tbe  real  estate  and  remain- 
der of  the  personal  property  might  be  divid- 
ed between  his  mother  and  his  brother,  Ed- 
ward Drum,  appellant  This  proposition 
was  accepted,  and  it  was  further  agreed  that 
appellee  should  be  given  all  the  personal 
property  of  the  estate,  including  the  ac- 
counts due  and  owing  to  Edward  W.  Drum 
at  the  time  of  his  death.  As  to  these  facts 
there  Is  no  controversy.  In  this  conference 
the  disposition  of  the  land  was  determined 
upon.  The  two  brothers  went  to  the  village 
of  Somonauk,  where  Stephen,  the  elder,  pro- 
cured tbe  services  of  L.  B.  Olmstead,  an 
attorney  at  law,  to  draiit  the  deeds  which 
should  put  the  title  to  tbe  real  estate  In  ap- 
pellant and  appellee.    He  drew  three  deeds 


— one  to  be  exe<iuted  by  Stephen  and  Us 

wife  to  appellant  quitclaiming  all  Interest 
in  tbe  whole  of  the  real  estate;  one  from 
appellee  to  appellant  quitclaiming  all  inter- 
est In  the  113  acres  of  land  In  Northvllle 
township;  and  one  from  appellant  to  ap- 
pellee conveying  to  her  a  life  estate  In  the 
100  acres  in  Adams  township  and  the  use 
of  three  rooms  In  the  dwelling  bouse  on  the 
farm  in  Northvllle  township.  The  note  for 
$2,000  was  canceled  and  the  mortgage  secur- 
ing the  same  was  released,  and  they  were 
delivered  to  Stephen  H.  Drum.  The  re- 
mainder of  the  personal  property  was  de- 
livered to  appellee,  and  she  went  Into  pos- 
session of  tbe  100-acre  farm  In  Adams  town- 
ship. Appellant  took  possession  of  the 
Northvllle  township  farm.  A  short  time  be- 
fore the  bill  was  filed  herein  appellee  en- 
deavored to  sell  a  portion  of  the  Adams 
township  farm,  when,  as  she  claimed,  she 
discovered  for  the  first  time  that  she  owned 
only  a  life  estate.  Instead  of  an  estate  in 
fee  simple.  She  thereupon  filed  this  bill.  In 
which,  after  reciting  the  death  of  her  hus- 
band and  that  part  of  the  agreement  entered 
Into  between  her  sons  and  herself,  as  here- 
inabove set  forth,  she  alleged  that  by  the 
agreement  then  entered  Into  It  was  agreed 
between  her  said  sons  and  herself  that  she 
should  receive  all  the' personal  property  and 
a  fee-simple  estate  in  the  farm  in  Adams 
township,  but  that  by  a  mutual  mistake  of 
the  parties  the  deed  was  so  drafted  as  to 
give  her  a  life  estate  in  that  farm  instead  of 
an  estate  in  fee  simple,  as  was  agreed  and 
intended,  and  prayed  that  tbe  deed  be  re- 
formed so  as  to  express  the  true  agreement 
and  intention  of  the  parties  thereto.  Ste- 
phen H.  Drum  and  appellant  were  both 
made  defendants.  Appellant  answered  the 
bill.  Stephen  H.  Drum  was  defaulted.  The 
cause  was  referred  to  the  master  in  chan- 
cery of  La  Salle  county  to  take  and  report 
the  proofs.  Upon  the  report  of  the  proof  by 
the  master  a  hearing  was  had,  and  the  court 
entered  a  decree  reforming  the  deed,  vesting 
title  to  the  Adams  township '  land  in  ap- 
pellee in  fee  simple,  and  entered  judgment 
against  appellant  and  in  favor  of  appellee 
for  $595,  being  the  rent,  and  interest  there- 
on, which  the  bill  alleged  to  be  due,  and 
costs  of  suit  From  this  decree  appellant 
has  perfected  this  appeal. 

[1]  The  grounds  upon  which  appellant  re- 
lies for  reversal  are  that  the  court  consid- 
ered incompetent  testimony  offered  on  the 
part  of  appellee,  and  that  the  decree  Is  con> 
trary  to  the  evidence  and  to  the  law.  An 
inspection  of  this  record  discloses  that  some 
testimony  was  taken  by  the  master  which 
is  incompetent.  To  this  testimony  appellant 
Interposed  objections  and  motions  to  strike, 
which  were  not  passed  upon.  By  Its  de- 
cree the  court  siieclflcally  based  its  findings 
upon  the  competent  evidence  In  the  cause. 


•For  otber  cases  see  same  topic  and  section  NUMBER  in  Dec.  Dig.  A  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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and  npon  review  It  will  be  presninea  that 
the  court  considered  only  the  competent  evi- 
dence If  there  be  any  competent  evidence 
In  the  case. 

[2]  From  a  careful  examination  of  the 
record  we  are  convinced  that  the  decree  of 
the  court  la  amply  anstataed  by  the  compe- 
tent evidence  in  the  case. 

Appellee  and  Stephen  H.  Drum  testified 
on  behalf  of  appellee  as  to  the  agreement  en- 
tered into  between  appellee  and  her  two 
eons  shortly  after  the  death  of  her  husband, 
relative  to  the  dlviBion  and  disposition  of 
the  estate,  both  real  and  personaL  They 
both  testified  that  It  was  mutually  agreed 
among  them  that  the  $2,000  mortgage  was  to 
be  canceled  and  released,  and  that,  together 
with  the  advancements  already  received  by 
him,  should  constitute  all  that  Stephen  H. 
Drum  should  receive  from  the  estate;  that 
the  mother .  should  receive  all  the  person- 
al property  and  an  absolute  title  to  the 
Adams  township  farm  and  the  use  of 
three  rooms  in  the  dwelling  bouse  on  the 
Northville  township  farm;  and  that  ap- 
pellant should  be  given  the  Northville  town- 
ship farm.  They  both  testified  that,  during 
this  conference,  while  appellant  was  pres- 
ent, he  took  no  part  in  the  conversation.  Ap- 
pellant, however,  upon  his  part  testified  that 
be  took  what  they  had  a  mind  to  give  him, 
and  that,  if  they  saw  fit  to  give  him  the  title 
to  the  Northville  township  (arm  and  his 
mother  the  title  outright  to  the  Adams 
township  farm.  It  was  satisfactory  to  him. 
He  made  no  objection  whatever  'to  the  pro- 
posals made  by  his  mother  and  brother,  and, 
In  effect,  admits  that  he  agreed  to  and  ac- 
quiesced in  whatever  arrangement  was  made 
on  that  occasion.  Stephen  testifies  that  he 
called  upon  It.  B.  Olmstead  at  Somonauk, 
consulted  him  about  the  possibility  of  being 
able  to  settle  the  estate  without  adminis- 
tration, told  him  of  the  division  which  had 
been  agreed  upon,  and  employed  him  to 
draw  the  necessary  release  and  conveyances. 
Shortly  thereafter  Olmstead  called  at  the 
home  of  appellant  and  appellee,  who  were 
living  together,  procured  from  appellee  an 
affidavit  as  to  the  heirship  of  the  father, 
and  a  few  days  thereafter  returned  with  the 
release  and  deeds  for  execution.  Both  Olm- 
stead and  appellant  testified  that  Stephen 
was  present  on  this  occasion.  On  the  oth- 
er hand,  Stephen  and  appellee  both  testified 
that  he  was  not  there,  but  had  returned  to 
bis  home  In  Iowa  before  this  visit  of  Olm- 
stead. Mrs.  Drum  testifies  that,  while  Olm- 
stead read  the  deed  from  Edward  to  her 
on  this  occasion,  that  portion  of  the  deed 
which  limited  her  estate  to  one  for  her  life 
was  not  read,  while,  on  the  other  hand, 
Olmstead  testified  that  he  read  the  whole 
of  the  deed  and  explained  to  her  specifically 
the  extent  of  the  Interest  In  the  Adams 
township  farm  conveyed  to  her  by  this  deed. 
Olmstead  was  called  as  a  witness  on  behalf 
of -appellant,  and  testified  that  the  deed  from 
%N.E.-68 


Bdward  to  bis  mother  was  drawn  according 
to  the  terms  given  to  him,  and  that  It  was 
read  and  fully  explained  to  the  parties  at 
the  time  of  its  execution.  Edward  Drum 
did  not  testify  as  to  what  the  agreement 
was  which  was  entered  into  between  his 
mother,  his  brother  and  himself,  but  he  did 
testify  that  at  the  time  he  executed  the 
deed  to  his  mother  Olmstead  read  the  deed 
to  her  and  explained  to  her  that  she  was  re- 
ceiving a  life  estate,  only,  in  the  lands  con- 
veyed to  her,  and  that  "everything  seemed 
to  be  satisfactory."  A  short  time  after  the 
father's  death  Miss  Cole,  a  sister  of  Mrs. 
Drum,  came  to  live  with  her  at  the  dwelling 
house  on  the  Northville  township  farm.  She 
testified  that  a  short  time  after  she  arrived 
there  appellant  asked  her  if  she  knew 
whether  his  mother  had  made  a  will  during 
a  recent  visit  she  had  made  to  the  state  of 
New  York,  and  that  she  told  him  she  had 
not  and  asked  him  why  he  desired  to  know, 
to  which  she  testifies  be  replied  that,  when 
his  mother  went  away,  she  was  angry ;  that 
they  had  had  a  little  trouble,  and  he  was 
afraid  she  had  made  a  wBl;  and  that  his 
mother  had  promised  him,  if  be  would  be 
a  good  boy,  she  would  give  him  the  Adams 
township  farm.  Edward  testified  that  he 
did  not  remember  having  such  a  conversa- 
tion, and. did  not  think  his  aunt  had  said 
anything  to  him  about  that. 

Appellee  testifies  that,  when  she  discovered 
the  mistake  in  tbe  deed,  she  informed  appel- 
lant of  the  fact,  and  that  he  told  her  be  was 
not  surprised  at  all;  that  he  thought  Olm- 
stead did  not  know  what  he  was  doing  when 
he  drew  the  deeds.  Ob  his  cross-examination 
appellant  did  not  deny  that  he  had  made 
that  statement,  but  says  that  he  does  not 
think,  when  the  matter  was  first  mentioned  to 
him,  that  he  said  he  was  not  surprised.  Miss 
Cole  testified  that,  when  the  mistake  In  tbe 
deed  was  discovered,  she  called  at  the  of- 
fice of  Olmstead  and  informed  him  of  the 
fact,  and  that  he  told  her  he  would  swear 
that  the  deed  conveyed  to  Mrs.  Drum  an  ab- 
solute fee-simple  title.  This  testimony  was 
produced  in  rebuttal  of  the  cross-examination 
of  Olmstead  wherein  he  denied  that  conversa- 
tion. Olmstead  admitted  that  it  was  Miss 
Cole  who  called  his  attention  to  the  mistake, 
and  that  she  Informed  blm  that  Mrs.  Drum 
had  been  given  a  life  estate  only  in  the  farm 
Instead  of  a  fee-simple  estate,  as  was  intend- 
ed. He  admitted  that  he  thereupon  secured 
copies  of  the  deeds  which  he  bad  drawn  on 
that  occasion  from  the  recorder  of  La  Salle 
county,  for  the  purpose,  as  he  says,  of  de- 
termining whethei:  be  bad  made  a  mistake  in 
the  description,  although  he  does  not  contend 
that  Miss  Cole  had  complained  of  any  other 
mistake  than  that  Mrs.  Drum  had  been  given 
a  life  estate  only  in  the  Adams  township 
farm.  Upon  his  cross-examination  Olmstead 
was  asked  if  some  time  after  be  had  drawn 
these  deeds  be  did  not  prepare  a  will  for 
Mrs.  Drum.    He  testified  that  he  had  no  rec- 
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ollectlon  of  ttaat  fact  1!he  wQl  was  tboi  pro- 
duced, and  the  witness  admitted  that  it  was 
In  his  handwriting,  and  that  be  had  signed 
it  as  one  of  the  attesting  witnesses,  hut  still 
denied  having  any  recollection  of  the  circum- 
stance of  drawing  and  witnessing  the  will, 
and  be  stated  that  the  will  Itself  did  not 
serve  to  refresh  bis  recollection.  By  this  will 
the  sister,  Miss  Cole,  was  given  a  life  estate 
in  80  acres  of  the  Adams  towpshlp  farm  and 
the  remaining  20  acres  In  fee  simple,  the  re- 
mainder in  the  80  acres,  after  the  death  of 
Miss  Cole,  being  devised  to  a  son  of  Stephen 
H.  Dram.  Olmstead  denied  that  in  a  con- 
versation with  appellee,  In  the  presence  of 
Miss  Cole,  In  his  office,  three  or  four  years 
after  the  ocecutlon  of  this  deed,  when  appel- 
lee was  attempting  to  secure  his  services  In 
having  her  name  entered  on  the  tax  books  of 
La  Salle  county  as  the  owner  of  the  Adams 
township  farm,  he  told  her  that  that  land 
was  hers  individually,  and  that  she  conld  do 
with  It  as  she  pleased.  Appellee  and  Miss 
Cole  both  testify  that  Olmstead  made  this 
statement  on  that  occasion. 

From  tbe  testimony  of  appellee  and  Ste- 
phen H.  Drum  as  to  what  agreement  was  en- 
tered Into  at  the  conference  shortly  after  the 
death  of  the  father,  and  from  the  testimony 
of  appellant  himscjf  that  he  accepted  the 
proposition  Just  as  it  was  made  to  him  by  his 
mother  and  his  brother.  It  Is  clear  that  the 
agreement  as  entered  into  did  not  contem- 
plate that  appellee  should  receive  a  life  es- 
tate only  In  the  Adams  township  farm,  but 
that  she  was  to  receive  a  conveyance  of  that 
farm  in  fee  simple. 

The  situation  and  condition  of  this  estate, 
while,  of  course,  not  conclusive  as  to  the 
agreement  or  contract  entered  into  among  the 
parties,  tends  strongly  to  sustain  the  conten- 
tion of  appellee.  It  is  clear  that  appellee  and 
her  sons  were  endeavoring  to  make  a  fair  and 
equitable  division  of  the  estate  of  the  hus- 
band and  father,  and  they  were  attempting  to 
accomplish  this  division  without  the  necessi- 
ty of  incurring  costs  of  administration.  The 
testimony  discloses  that  at  the  time  of  the 
death  of  Edward  W.  Drum  the  NortbvUle 
township  farm,  consisting  of  113  acres,  was 
worth  about  $100  per  acre.  The  Adams  town- 
ship farm,  consisting  of  100  acres,  was  worth 
about  $70  per  acre.  The  personal  estate  con- 
sisted of  the  $2,000  note  and  mortgage  due 
from  Stephen,  $1,000  in  cash,  $400  due  from 
Edward  for  rent,  and  about  $200  In  chattel 
property.  Adding  to  this  the  advancements 
of  $6,000  which  had  theretofore  been  made  to 
Stephen,  we  find  the  total  value  of  the  estate 
at  the  time  of  the  death  of  Edward  W.  Drum 
to  be  $27,900.  By  conveying  to  Edward  the 
Northville  township  farm  he  received  in  val- 
ue $11,300  as  his  portion  of  tbe  estate,  less 
whatever  the  use  of  the  three  rooms  in  the 
dwelling  house  by  his  mother  during  her 
lifetime  might  be  worth.  Appellee  was  63 
years  of  age  at  the  time  her  husband  died. 
By  estimating  tbe  value  of  Iter  homestead 


and  dower  and  her  award  and  adding  to  that 
one-third  of  the  personal  property  remaining, 
and  subtracting  that  sum  from  tbe  total  value 
of  tbe  estate,  including  tbe  $6,000  theretofore 
advanced  to  Stephen,  it  will  be  seen  that  one- 
half  of  tbe  remainder  (which  would  be  the 
value  of  tbe  share  of  each  of  tbe  sons)  would 
be  approximately  the  value  of  the  Northvllle 
farm.  It  will  thus  be  seen  that  by  giving 
appellee  the  absolute  title  to  the  Adams  town- 
ship farm  by  this  agreement,  it  was  Stephen, 
and  not  appellant,  who  was  making  conces- 
sions to  his  mother.  There  is  not  a  sugges- 
tion In  this  record  that  It  was  Intended  that 
Edward  should  be  glvm  any  advantage  in 
this  settlement  or  should  receive  any  more 
than  his  legal  share  and  interest  in  the  es- 
tate of  his  father. 

[3]  The  decree  of  the  court  In  reforming 
this  deed  by  striking  out  the  words  limiting 
the  estate  of  appellee  in  the  Adams  township 
farm  to  a  life  estate  is  neither  contrary  to 
the  evidence  nor  the  law.  The  proof  discloses 
that  a  mistake  of  fact  was  made,  and  this 
mistake,  whidi  was  mutual  and  common  to 
both  parties  to  the  instrument,  was  provoi  by 
clear  and  convincing  evidence. 

[4]  The  decree  found  further  that  by  the 
terms  of  this  agreement  between  tbe  parties 
appellant  agreed  and  promised  to  pay  to  ap- 
pdlee  $400  leat  due  his  deceased  father  at 
the  time  of  his  death,  with  Interest  on  tbe 
same  from  the  date  of  tbe  death  of  his  fft- 
tber,  and  decreed  that  he  should  pay  her, 
within  60  days  from  the  date  of  the  decree, 
the  sum  of  $585,  being  the  rent  due  from  him, 
with  Interest  thereon  at  the  rate  of  five  per 
cent  per  annum.  Complaint  is  made  that  the 
court  erred  in  so  decreeing,  and  that  there 
is  nothing  in  the  record  on  which  to  base 
this  finding  and  decree  of  the  court.  The  bUl 
alleged  that  at  the  time  of  his  death  Eid- 
ward  W.  Drum  was  the  owner  of  the  sum  of 
$400  rent  money  due  him  from  appellant  for 
the  Northvllle  township  farm  for  the  year 
previous  to  his  death ;  that  appellant,  al* 
though  often  requested,  had  neglected  and  re- 
fused to  pay  appellee  said  sum,  and  prayed 
that  appellant  be  decreed  to  pay  appellee  said 
sum  of  $400,  with  interest  since  the  death  of 
Edward  W.  Drum.  By  his  answer  appellant 
admitted  that'  at '  the  time  of  bis  father's 
death  he  was  the  owner  of  the  sum  of  $400 
rent  dne  from  appellant,  and  that  by  the 
terms  of  the  agreement  entered  Into  among 
bis  mother,  bis  brother,  and  himself  It  was 
agreed  that  his  mother  should  have,  among 
other  things,  all  accounts  due  his  father  at 
the  time  of  bis  death.  On  the  hearing  api)el- 
lee  testified  that  api)ellant  had  never  paid 
this  rent  money.  Appellant  did  not  testify 
upon  this  subject  at  all.  The  assignment  of 
this  account  was  a  part  of  the  same  agree- 
ment whereby  the  lands  in  question  were 
contracted  to  be  conveyed  to  appellee.  While 
a  bill  in  equity  conld  not  he  maintained  If 
brought  merely  for  tbe  purpose  of  recovering 
this  rent  money,  It  does  not  follow  that  a 
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court  of  equity,  under  tbe  drcnmstances  of 
this  case,  cannot  enter  a  money  decree  for 
tlie  payment  of  the  amonnt  of  rent  money 
due.  The  controversy  here  contains  an  equi- 
table feature  which  authorizes  a  court  of 
equity  to  take  cognizance,  and  that  court 
should  retain  Jurisdiction  for  all  purposes, 
and  may  establish  purdy  legal  rights  and 
grant  legal  remedies  growing  out  of  the  con- 
tract which  might  otherwise  be  b^ond  the 
scope  of  Its  authority.  8tl(4jiey  t.  Ooudy, 
132  IlL  213,  23  N.  B.  10S4. 

[S]  The  proof  here  Is  sufficient  to  authorize 
the  ratry  of  a  money  decree  for  the  payment 
of  the  $400  due,  but  we  do  not  deem  It  suffi- 
cient to  authorize  a  decree  for  Interest 
While  appellant  admits,  by  his  answer,  that 
at  the  time  of  his  father's  death  he  owed  him 
1400  for  rmt,  and  also  that  all  accounts  due 
his  father  were  by  the  agreement  entered 
into  assigned  to  his  mother.  It  does  not  ap- 
pear whether  the  lease  under  Which  this  rent 
accrued  was  a  written  or  a  verbal  one,  or 
whether  it  was  agreed  among  the  parties,  at 
the  time  they  entered  Into  the  agreement  In 
question,  that  f400  was  the  amount  due  and 
that  appellant  then  promised  to  pay  the  sum 
of  $400  as  the  amount  of  rent  due.  Neither 
does  It  appear,  as  Is  allied  In  the  bill  of 
complaint,  that  any  demand  or  request  had 
ever  been  made  upon  appellant  to  pay  this 
rent  or  that  he  had  ever  refused  to  pay  It. 
Under  theee  facts,  had  appellee  brou^t  her 
suit  at  law  against  appellant  to  recover  this 
amonnt  due  her  she  would  not  have  been  en- 
titled to  recover  ifny  Interest,  and  we  know 
of  no  reason  why  a  court  of  equity,  under 
these  circumstances,  should  enforce  the  pay- 
ment of  Interest. 

The  decree  of  the  circuit  court  will  be 
modified  by  striking  out  of  the  findings  there- 
in contained  the  following:  "The  said  de- 
fendant BMward  Drum  agreed  and  promised 
to  pay  to  the  said  complainant  the  sum  of 
four  hundred  ($400)  dollars,  the  rent  that  was 
due  the  said  Bdward  W.  Drum,  deceased,  for 
the  year  prior  to  the  decease  of  the  said 
Edward  W.  Drum,  with  interest  on  said  sum 
of  four  hundred  ($400)  dollars  from  Septem- 
ber 12,  1000,  the  date  of  the  death  of  the 
said  Edward  W.  Drum.  The  court  further 
finds  that  there  is  now  due  from  the  said 
defendant  Edward  Drum  to  the  said  com- 
plainant, Julia  A.  Drum,  with  Interest  there- 
on as  aforesaid,  the  sum  of  five  hundred 
ninety-five  ($605)  dollars,"  and  inserting  in 
Ken  thereof  the  following:  "It  was  agreed 
that  all  accounts  due  the  deceased  should 
be  paid  to  and  become  the  property  of  said 
complainant,  that  at  the  time  of  the  death  of 
his  father  there  was  then  due  from  £idward 
Drum  to  his  father  the  sum  of  $4(X)  for  rent, 
and  that  by  the  terms  of  said  agreement  said 
sum  of  $400  for- rent  due  deceased  became  due 
and  payable  to  complainant,  Julia  A.  Drum," 
and  by  striking  out  of  the  ordering  part  of 


said  deci^ee  the  words  and  flguraa,  'Vve  hun- 
dred ninety-five  ($695)  dollars"  and  inserts 
Ing  in  lieu  thereof  the  follovrlng:   "$400."    In 
all  other  respects  the  decree  is  affirmed. 
Decree  affirmed  as  modified. 


(2E1  m.  143) 

LONO  et  al.  v.  MORRISON  et  aL 

(Supreme    Court   of   Illinois.     June   20,    1911. 
Rehearing  Denied  Oct  11,  1911.) 

1.  TKNARCT     in     CoKMON     ({    15*)  —  AOVEBSK 

Possession— Hostile   Ghasacxeb   or  Pos- 
session. 

Before  a  tenant  In  common  in  possession 
can  acquire  his  cotenant's  title  by  limitation, 
he  must  show  an  ouster  of  bis  cotenant,  and, 
to  constitute  a  disseisin  of  the  cotenant,  there 
must  be  such  an  open  and  hostile  possession  by 
the  occupying  tenant  as  against  cotenants  out 
of  possession  as  to  show  an  intention  to  exclude 
them. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  f{  42-62;  Dec  Dig.  I 
15.*] 

2.  Tbnanct  in  CoioioR    (I  15*)  — Advebsb 
Possession— Pathxnt   of  Taxes— Making 

01'    IlfPBOVEMENTS. 

Possession  by  one  tenant  in  common,  who 
receives  all  the  rents  and  profits  and  pays  the 
taxes,  however  Ions  continued,  will  not  consti- 
tute a  bar  under  the  statute  of  limitations. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  U  42-52;  Dec.  Dig.  i 
15.*] 

S.  Tenancy  in  Gohuon  ({  16*)— Chabaotkb 
AND  Effect  of  Possession  of  Cotenant. 
Possession  of  one  tenant  in  common  is  the 
possession  of  the  other  cotenants,  especially 
where  all  of  the  parties  derive  title  from  the 
same  deed  or  from  the  same  ancestor. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  il  42-52;  Dec.  Dig.  i 
15.  <] 

4.  Tenancy  in  Goioion   (j   15*)  — Aovebsk 
Possession— Conveyance  by  Cotenant. 

The  doctrine  that,  where  a  tenant  conveys 
the  entire  premises,  a  purchaser,  who  buys  in 
good  faith  and  takes  possession,  may  acquire 
title  by  limitation  as  against  the  cotenant  of 
his  grantor  cannot  I>e  invoked  against  such  co- 
tenant,  where  the  purchaser  had  been  a  coten- 
ant with  all  the  parties,  and  knew  that  bis 
grantor  did  not  own  the  the  entire  premises, 
and  where  such  purchaser  was  living  upon  the 
premises  with  the  grantor  at  the  time  the  deed 
was  made,  and  continued  to  live  there  after- 
wards, so  that  there  was  no  visible  change  of 
possession. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,    Cent   Dig.   {{  42-52;    Dec.    Dig.   | 

5.  Tenancy  in   Cohuon   (S   15*)  — Advekse 
Possession- Evidence. 

Evidence,  in  a  suit  l>etween  cotenants,  for 
partition,  held  insufficient  to  show  adverse  pos- 
session by  complainants. 

[Ed.  Note. — For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  {(  42-52;  Dec.  Dig.  i 
15.*] 

Farmer  and  Vickers,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty;   J.  0.  McBrlde,  Judge. 

Suit  for  partition  by  James  E.  Long  and 
others  against  Virginia  L.  Morrison  and  an- 
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other.     Decree  for   complainants,  'and   de- 
fendants appeaL     Reversed  and  remanded. 

James  M.  Taylor  and  Leslie  J.  Taylor,  for 
appellants.    Hogan  &  Wallace,  for  appellees. 

HAND,  J.  This  was  a  bill  In  chancery, 
filed  by  James  E.  Long,  Florence  Dorrab, 
and  Elizabeth  A.  Manners  In  the  drcnlt  conrt 
of  Christian  county,  against  Virginia  L.  Mor- 
rison and  Eliza  A.  Long,  for  the  partition 
of  lots  8  and  9,  In  block  10,  in  the  original 
town  of  Taylorvllle,  in  said  Christian  coun- 
ty. The  bill  was  amended,  and  an  answer 
and  replication  were  filed;  a  trial  was  had 
wlthont  a  reference,  and  a  decree  was  en- 
tered, finding  that  James  E.  Long  and  Flor- 
ence  Dorrah  were  each  the  owner  in  fee  of 
the  undivided  one-fourth,  and  Elizabeth  A. 
Manners  was  the  owner  in  fee  of  the  undi- 
vided one-half  of  said  premises,  and  a  de- 
cree for  partition  was  entered  accordingly. 
Virginia  L.  Morrison  and  Eliza  A.  Long 
bare  prosecuted  an  appeal  to  this  court. 

It  appears  from  the  record  that  on  the  lOtb 
day  of  August,  1855,  one  Thomas  Long  pur- 
chased lots  8  and  0,  in  bloclc  10,  In  the  orig- 
inal town  of  Taylorrille;  that  on  the  28th 
day  of  February,  1861,  said  Thomas  Long 
and  Annis  Long,  his  wife,  conveyed  said 
lota  In  fee  to  their  sons,  B.  F.  Long  and  F. 
M.  Long;  that  shortly  thereafter  F.  M.  Long 
departed  this  life  intestate  leaving  his  fa- 
ther and  mother  and  six  brothers  and  sisters 
him  surviving  as  his  only  heirs  at  law; 
that  subsequent  to  the  death  of  said  ^.  M. 
Long  numerous  conveyances  were  made  by 
and  between  his  heirs  to  portions  of  said 
premises,  so  that  in  1893  the  title  in  fee  to 
the  undivided  seven-sUteentbs  of  said  prem- 
ises stood  of  record  In  Annla  Long,  mother 
of  F.  M.  Long,  and  the  title  in  fee  to  the  un- 
divided nine-sixteenths  of  said  premises  stood 
of  record  in  the  heirs  of  B.  F.  Long,  his 
brother;  that  for  many  years  prior  to  the 
year  1893  Thomas  Long  and  several  members 
of  his  family  had  been  engaged  in  the  hotel 
business  in  Taylorvllle,  the  hotel  carried  on 
by  them  being  known  as  the  Long  House; 
that  said  lots  8  and  9  were  located  near  said 
hotel,  and  were  used  in  connection  with  the 
hotel  as  a  barn  and  horse  lot;  that  in  the 
year  1892  (Thomas  Long  and  B.  F.  Long 
both  being  dead)  Annis  Long  sold  the  hotel, 
and  used  the  proceeds  of  the  sale,  in  part, 
in  erecting  a  dwelling  house,  which  cost 
about  12,000,  upon  said  lots  8  and  9,  in 
which  for  a  time  Annis  Long  (the  widow  of 
Thomas  Long),  Eliza  A.  Long  (tbe  widow  of 
B.  F.  Long),  and  Thomas  W.  Long  and  Eliza- 
beth A.  Manners,  a  brother  and  sister  of  B. 
F.  Long,  resided  as  their  home;  that  in  1893 
Annis  Long  executed  a  deed  to  the  east  half 
of  lot  8  and  all  of  lot  9  to  Thomas  W.  Long 
and  Elizabeth  A.  Manners,  and  a  deed  to 
the  west  half  of  lot  8  to  George  W.  Long, 
another  son,  who  subsequently  conveyed  said 
west  half  of  lot  8  to  Thomas  W.  Long  and 
Elizabeth  A.  Manners.    Thomas  W.  Long,  a 


widower,  resided  upon  tbe  premlsea  nntnUs 
death,  and  Elizabeth  A.  Manners,  a  widtfw, 
resided  on  the  premises  until  atmnt  tlte  time 
the  original  bill  was  filed  in  this  case,  when 
the  possession  of  the  premises  was  turned 
over  to  James  E.  Long  by  lier.  The  com- 
plainants James  E.  Long  and  Elorence  Dor- 
rah are  the  clilldren  of  Thomas  W.  Long,  de- 
ceased, and  Elizabeth  A.  Manners  is  a  danglH 
ter  of  Annis  Long,  deceased,  and  tbe  defend- 
ant Eliza  A.  Long  is  tbe  widow,  and  the  de- 
fendant Virginia  L,  Morrison  the  daughter 
and  sole  heir  at  law,  of  B.  F.  Long,  deceased. 
The  original  bill  charged  that  the  complain- 
ants James  B.  Long  and  Blorence  Dorrab 
were  each  the  owner  in  fee  of  the  undivided 
t/tt  part  of  said  premises,  that  Elizabeth  A. 
Manners  was  the  owner  of  tbe  undivided 
>V<«  part  of  said  premises,  and  that  Virginia 
L.  Morrison  was  the  owner  of  the  undivided 
**/««  part  of  said  premises,  subject  to  tiie 
dower  of  ber  nother,  Eliza  A.  Long,  therein, 
and  that  tlie  dwelling  house  thereon  had 
been  constructed  by  Annis  Long,  deceased. 
The  amended  biU  denied  that  Virginia  L. 
Morrison  or  Eliza  A.  Long  had  any  Interest 
in  said  premises,  and  charged  that  one-fourth 
thereof  belonged  to  James  E.  Long,  one- 
fourth  to  Florence  Dorrah,  and  one-half  to 
Elizabeth  A.  Manners,  and  on  the  final  hear- 
ing the  court  so  held;  it  being  the  view  of 
the  court,  as  expressed  in  the  decree,  that 
the  interest  of  Virginia  L.  Morrison  and  Eliza 
A.  Long  in  said  premises  had  been  l>arred  by 
the  statute  of  limitations. 

It  is  admitted  that  the  title  to  the  said 
premises,  in  the  year  1893,  stood  of  record 
Jointly  in  Annis  Long  and  the  heirs  of  B.  F. 
Long;  Annis  Long  being  the  owner  of  seven- 
sixteenths  and  the  heirs  of  B.  F.  Long  the 
owners  of  nine-sixteenths  thereof.  Tbe  sole 
question,  therefore,  to  be  determined  in  this 
case  is.  Had  the  complainants,  at  the  time 
they  filed  their  amended  bill  in  this  case^ 
acquired,  by  limitation,  title  to  the  portion 
of  said  premises  theretofore  held  by  Virginia 
L.  Morrison  as  sole  heir  at  law  of  B.  F. 
Long,  deceased? 

[1]  In  1893  Annis  Long  and  B.  F.  Long 
were  tenants  In  common  of  said  premises, 
and  tbe  law  is  well  settled  that  before  a  ten- 
ant in  common  can  acquire  his  cotenant's 
title  under  the  limitation  laws  of  this  states 
although  he  is  in  possession  of  tbe  premises, 
he  must  show  an  ouster  of  his  cotenant ;  and 
to  constitute  a  disseisin  of  a  cotenant  there 
must  be  an  open,  hostile,  and  adverse  pos- 
session of  the  premises  by  tbe  occupying  co- 
tenant  as  against  the  cotenant  out  of  pos- 
session— such  a  possession  as  shows  an  in- 
tention to  hold  possession  of  tbe  premises  to 
the  exclusion  of  the  Joint  owner,  who  is  out 
of  possession.  In  Busch  y.  Huston,  75  IlL 
343,  on  page  347,  it  was  said:  "It  is  not  suf- 
ficient that  he  [a  cotenant]  continues  to  oc- 
cupy the  premises  and  appropriates  to  him- 
self the  exclusive  rents  and  profits,  makes 
slight  repairs  and  improvements  on  tbe  lands, 
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and  pays  tbe  taxes,  for  all  this  may  be  con- 
sistent with  tbe  contlnned  recognition  of 
tbe  rights  of  bis  cotenants.  To  constitute 
disseisin,  there  most  be  ontward  acts  of 
exclusive  ownership  of  an  unequlTOcal  char- 
acter, overt  and  notorious,  and  of  such  a 
nature  as  by  their  own  Import  to  Impart  In- 
formation and  give  notice  to  tbe  cotenants 
that  an  adverse  possession  and  an  actual 
disseisin  are  intended  to  be  asserted  against 
tbem.'"  It  Is  obvious,  we  think,  that  the 
evidence  found  in  this  record  falls  far  short 
of  sbowins  an  ouster  or  disseisin,  as  against 
Virginia  U  Morrison,  the  belr  of  B.  F.  Long, 
deceased. 

Elizabeth  A.  Manners,  a  complainant.  In 
answer  to  tbe  question,  "Mrs.  Manners,  did 
yon  ever  tell  Mrs.  Long  or  Mr&  Morrison 
bere  that  yon  claimed  that  property — ^you 
and  Mr.  Long— and  that  they  had  no  Inter- 
est In  It?"  testified  as  follows:  "No,  sir;  I 
never  did.  I  never  made  any  (dalm  to  tbem 
that  Mr.  Long  and  I  owned  that  property  ex- 
dnslvely.  The  matter  of  ownership  of  that 
property  was  never  discussed  between  tis,  to 
oar  knowledge." 

Eliza  A.  Long,  tn  answer  to  the  question, 
"Now,  I  will  ask  you,  Mrs.  Long,  If  any  claim 
was  ever  made,  of  any  kind,  by  either  Mrs. 
Long  in  her  life  or  by  Mr.  T.  W.  Long  or 
Mrs.  Manners,  that  they  were  the  exclusive 
owners  of  that  property?'  testified  as  fol- 
lows: "Nothing  was  ever  said  to  me  in  any 
way  that  myself  or  husband  or  daughter  did 
not  have  an  interest  in  tbe  property.  It  was 
never  mentioned.  The  question  of  ownership 
was  never  discustjed  by  Mrs.  Long  or  Mrs. 
Manners  or  myself,  nor  by  Thomas  W.  Long 
and  Mrs.  Manners  and  myself." 

Virginia  L.  Morrison  testified:  "I  am  well 
acquainted  with  Mrs.  Manners  and  Thomas 
W.  Long.  They  are  aunt  and  uncle,  respec- 
tively. I  remember  when  the  house  was 
buUt  on  that  property.  I  knew  at  that  time 
that  my  father  bad  an  Interest  In  the  prop- 
erty. My  grandmother  built  that  house.  I 
have  never  had  a  word  of  conversation  with 
Thomas  W.  Long  or  Mrs.  Manners  with  re- 
gard to  tbe  ownership  of  that  house.  Neither 
of  them  at  any  time  ever  claimed  to  me  that 
they  were  the  ownerfl  of  the  property.  I 
never  discussed  the  matter  with  them  in  any 
way.  My  relation  with  tbem  during  all 
these  years  has  always  been  friendly.  There 
bas  never  been  any  dispute  between  us,  prior 
to  the  bringing  of  this  suit,  aa  to  tbe  owner- 
ship of  these  two  lots.  We  never  discussed 
it  There  never  has  been  any  discussion  be- 
tween us,  and  they  never  made  any  claim 
that  I  had  no  Interest  In  the  property."  And 
again:  "Now  you  may  state,  if  you  knew 
that  yon  Owned  an  interest  tn  the  property, 
why  you  never  made  any  claim  before  the 
bringing  of  this  suit"  She  answered:  "Be- 
cause of  the  request  my  father  had  made 
of  my  mother.  And  Grandma  bad  built  tbe 
bouse,  saying  she  wanted  it  to  be  a  home  for 
Uncle  Tom,  Aunt  Lizzie,  and  my  mother,    1 


wouldn't  disturb  TTncle  Tom  and  Aunt  Liz- 
zie as  long  as  they  cared  to  live  in  it  I  ex- 
pected after  Uncle  Tom  died,  when  it  came 
to  Aunt  Lizzie's  death,  to  claim  my  share, 
for  I  thought  the  other  children  could  afford 
to  let  me  have  it  That  Is  the  exact  reason 
we  have  never  claimed  anything." 

[2,  3]  Tbe  testimony  of  these  witnesses  is 
all  the  direct  evidence  there  is  in  this  record 
upon  the  question  of  the  exclusion  of  the  de- 
fendants from  said  premises,  or  which  tends 
to  establish  adverse  possession  of  said  prem- 
ises in  the  complainants,  other  than  tbe  ad- 
mitted facts  that  In  1893  Annls  Long  built  a 
house  on  said  premises  with  money  derived 
from  the  sale  of  the  hotel  property  (nine- 
sixteenths  of  wliich  belonged  to  Virginia  Ia 
Morrison,  subject  to  her  mother's  dower 
therein),  for  the  joint  use  of  herself  and 
Thomas  W.  Long,  Bllzabeth  A.  Manners,  and 
the  widow  of  B.  F.  Long,  tbe  mother  of  Vir- 
ginia L.  Morrison,  and  a  statement  taken 
from  the  tax  record  in  the  county  clerk's 
office,  which  showed  that  some  one,  other 
than  Virginia  L.  Morrison  (who  it  was  being 
left  in  doubt  by  the  statement),  had  paid  the 
taxes  on  said  premises  from  the  year  1892  to 
the  time  of  the  commencement  of  this  suit 
In  MCMahUl  v.  Torrence,  163  111.  27T,  on 
page  281,  46  N.  E.  269,  on  page  270,  it  was 
said:  "Possession  by  him  [a  cotenant]  and 
payment  of  taxes,  however  long  continued, 
would  not  constitute  a  bar  unde^  the  statute, 
as  on^  tenant  In  common  cannot  set  up  the 
statutory  bar  against  his  cotenant  Stevens 
V.  Wait,  112  111.  544;  Comer  v.  Comer,  119 
lU.  1-70  [8  N.  E.  7961.  The  reason  of  this 
rule  is  that  tbe  possession  of  one  tenant,  in 
contemplation  of  law,  is  the  possession  of  the 
others;  and  this  is  especially  so  where  all 
the  parties  derive  title  from  the  same  deed 
or  from  the  same  ancestor.  Dugan  v.  Fol- 
lett  100  111.  681;  Angell  on  Limitations,  ti 
422,  423.  Tbe  possession  of  one  cotenant 
will  not  be  adverse  to  tbe  othor,  where  there 
is  a  mere  possession  of  tbe  premises  and  an 
appropriation  of  the  rents.  Something  more 
is  required.  Todd  v.  Todd,  117  111.  92  [7  N. 
E.  583].  'It  is  not  sufficient  that  be  continues 
to  occupy  the  premises  and  appropriates  to 
himself  tbe  exclusive  rents  and  profits,  makes 
Blight  repairs  and  Improvements  on  tbe  lands, 
and  pays  tbe  taxes,  for  all  tbis  may  be  con- 
sistent with  thq  continued  recognition  of  the 
rights  of  his  cotenants.  To  constitute  a  dis- 
seisin, there  most  be  outward  acts  of  exclu- 
sive ownership  of  an  unequivocal  character, 
overt  and  notorious,  and  of  such  a  nature  as 
by  their  own  Import  to  impart  information 
and  give  notice  to  tbe  cotenants  that  an  ad- 
verse possession  and  an  actual  disseisin  are 
intended  to  be  asserted  against  tbem.*  Buscb 
V.  Huston,  75  111.  343;  BaU  V.  Palmer,  81 
111.  370."  And  in  Carpenter  v.  Fletcher,  239 
III.  440,  on  page  444,  88  N.  E.  162,  on  page 
164,  it  was  said:  "The  rule  is  well  settled 
that  the  mere  possession  by  one  tenant  in 
common,  who  receives  all  the  rents  and  prof- 
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Its  and  pays  the  taxes  assessed  against  the 
property,  no  matter  for  bow  long  a  period, 
cannot  be  set  up  as  a  bar  against  the  coten- 
ants.  In  such  case  the  possession  of  one 
tenant  In  common  Is,  In  contemplation  of 
law,  the  possession  of  all  the  tenants  In 
common.  McMahlll  t.  Torrence,  16S  III.  277 
[45  N.  EX  269],  and  cases  there  cited.  Such 
possession,  however,  may  become  adverse,  if 
the  tenant  in  common  by  his  acts  and  con- 
duct disseises  his  cotenants  by  repudiating 
their  title  and  claiming  adversely  to  them." 

[4]  It  is  contended  that  the  execution  and 
delivery  of  the  deed  by  Annls  Long,  in  1893, 
of  the  entire  premises  amounted  to  an  ouster 
of  Virginia  L.  Morrison.  We  recognize  the 
law  to  be  that,  where  a  cotenant  conveys  the 
entire  premises  to  a  purchaser,  who  buys  in 
good  faith,  and  the  grantee  takes  possession 
under  such  conveyance  and  pajrs  the  taxes 
and  remains  in  the  adverse  possesalon  of  the 
premises  for  the  statutory  i>erlod,  he  may 
thereby  build  up  a  good  title  by  limitation, 
as  against  the  cotenant  of  his  grantor.  Goe- 
wey  V.  Urig,  18  IlL  288;  Hinkley  v.  Greene, 
52  III.  223;  Steele  v.  Steele,  220  111.  318,  77 
N.  B.  232;  Waterman  Hall  v.  Waterman,  220 
111.  569,  77  N.  E.  142.  We  are  of  the  opin- 
ion, however,  that  doctrine  cannot  be  invok- 
ed in  this  case  to  defeat  the  title  of  Virginia 
Ii.  Morrison,  for  the  following  reasons: 
First,  the  grantees  of  Annls  Long  had  been 
the  cotenants  of  Virginia  L.  Morrison  and 
knew  that  Annls  Long  did  not  own  the'entire 
premises;  second,  the  grantees  in  the  deed 
were  living  upon  the  premises  with  the  gran- 
tor at  the  time  the  deed  was  made,  and  con- 
tinued to  BO  live  until  her  death,  and  at  the 
time  the  deed  was  executed  and  delivered 
there  was  no  change  in  the  possession — in 
other  words,  they  did  not  take  possession 
under  the  deed;  and,  third,  at  no  time  was 
the  possession  of  the  grantees  adverse  to 
Virginia  L.  Morrison,  as  the  possession  of 
the  appellees  was  at  all  times  for  the  benefit 
of  themselves  and  Virginia  L.  Morrison,  and 
they  could  not  acquire  a  limitation  title  by 
reason  of  such  possession  as  against  her. 
Carpenter  v.  Fletcher,  239  111.  440,  88  N.  B. 
162. 

[6]  We  think  the  appellees  have  wholly 
failed  to  show  title  in  themselves,  other  than 
as  to  the  *■/««  part  of  said  premises,  and 
that  the  evidence  clearly  shows  that  the 
house  which  was  erected  on  said  premises 
by  Annls  Long,  the  grandmother  of  Virginia 
L.  Morrison,  was  built  from  the  proceeds  of 
the  sale  of  the  hotel  property,  nine-sixteenths 
of  which  belonged  to  Virginia  L.  Morrison, 
as  heir  at  law  of  B.  F.  Long,  deceased.  It 
would  appear,  therefore,  equitable,  and  to 
accord  with  Justice,  we  think,  to  hold  that 
Virginia  L.  'Morrison  should  be  decreed  a 
»«/«4  part  of  said  premises,  subject  only  to 
her  mother's  right  of  dower  therein. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  will  be  remanded  to 
that  court,  with  directions  to  enter  a  decree 


finding  James  B.  IJong  and  Floreaoe  Dorrab 
each  to  be  the  owner  of  a  V«4  part  of  said 
premises,  Elizabeth  A.  Manners  to  be  the 
owner  of  a  i*/«4  part  thereof,  and  Virginia 
L.  Morrison  to  be  the  owner  of  a  "/g*  part 
thereof,  the  portion  decreed  to  Virginia  L. 
Morrison  to  be  subject  to  the  dower  right  of 
Eliza  A.  Long,  as  the  widow  of  B.  F.  Long, 
deceased. 
Reversed  and  remanded,  with  dlrectlona 

FARMER  and  VICKERS,  JJ.  (dissenting). 
The  deed  from  Annls  Long,  In  1893,  to  Thom- 
as W.  Long  and  Mrs.  Manners,  for  the 
whole  of  lot  9  and  the  east  half  of  lot  10, 
and  the  deed  to  George  W.  Long  for  the 
west  half  of  lot  10,  were  warranty  deeds, 
and  purported  to  convey  title  to  the  whole 
of  the  premises  to  the  grantees.  The  same  . 
year  George  W.  Long  made  a  deed  to  Thom- 
as W.  Long  and  Mrs.  Manners,  purporting  to 
convey  to  them  the  title  to  the  whole  of  the 
west  half  of  lot  10.  Thomas  W.  Long  and 
Mrs.  Manners  have  been  in  the  sole  posses- 
sion and  use  of  the  whole  of  the  premises 
since  those  conveyances  were  made,  in  1883, 
and  the  answer  of  appellants  admits  they 
paid  the  taxes  thereon.  As  early  as  Goewey 
T.  Urig,  18  III.  238,  this  court  held  that  a 
sale  by  one  tenant  in  common  of  the  whole 
premises,  followed  by  adverse  possession, 
"amounts  to  an  ouster  or  disseisin  of  the  co- 
tenants,  and  the  statute  of  limitations  will 
bar  their  action  or  entry."  This  has  been  ap- 
proved in  Hinkley  v.  Greene,  52  111.  223;  La- 
veUe  V.  Strobel,  89  111.  370,  and  later  cases. 
In  Steele  v.  Steele,  220  IIL  818,  77  N.  B. 
232,  where  the  statute  ot  limitations  was 
set  up  against  parties  claiming  an  Interest 
in  premises  which  had  been  conveyed  by  a 
cotenant,  it  was  insisted  the  statute  of  lim- 
itations did  not  apply,  for  the  reason  "that 
complainants  and  defendants  are  tenants  In 
common,  the  complainants  owtjlng  an  undi- 
vided one-fourth  and  the  defendants  an  un- 
divided three-fourths  of  the  property,  and 
that  the  possession  of  one  tenant  In  common 
cannot  be  adverse  to  his  cotenant."  The 
court  said:  "It  is  the  general  rule  that  stat- 
utes of  limitation  do  not  run  as  between  ten- 
ants In  common,  for  the  reason  that  the  pos- 
session of  one  tenant  is,  in  contemplation  of 
law,  the  possession  of  all;  but  if,  as  a  mat- 
ter of  fact,  the  possession  of  one  Is  adverse 
to  the  other,  a  right  of  action  may  be  bar- 
red, or  title  may  be  acquired  under  a  statute 
of  limitations.  If  one  tenant  in  common 
holds  exclusive  possession  claiming  the  land 
as  bis,  and  his  conduct  and  possession  are 
of  such  a  character  as  to  give  notice  to  his 
cotenant  that  his  possession  is  adverse,  the 
statute  of  limitations  will  run."  Under  these 
decisions,  we  think  the  statute  of  limitations 
was  bound  to  run  against  appellants,  unless 
the  proof  showed  the  title  of  the  grantees 
of  Annls  Long  was  not  obtained  in  good 
faith,  or  that  their  possession  was  not  ad> 
verse;  and  the  burden  was  upon  appellants 
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to  prove  one  or  fhe  other  of  these  facts  to 
take  the  case  oat  of  the  operation  of  the 
statute  of  llmltatlonB.  Burgett  v.  Taliafer- 
ro, 118  111.  603,  9  N.  B.  334.  In  our  opin- 
ion, the  decree  of  the  circuit  conrt  was  in 
harmony  with  the  previous  decisions  of  this 
court,  and  should  be  affirmed. 


(251  lU.  U6) 

JORDAN  T.  KIRKPATRICK. 

(Supreme   Court  of  IllinoiB.     June  20,   1911. 

Rehearing  Denied  Oct  11,  1911.) 

1.  IKSANK  PKBSONB  (S  61*)  —  D»EDS  —  VALID- 
ITY'. 

A  deed  by  a  lunatic  before  inqnert  foond 
is  not  Yoid,  but  voidable. 

[Ed.  Note.— For  other  cases,  see  Insane  Per- 
sons, Cent.  Dig.  f{  93-99 ;   Dec.  Dig.  §  61.*] 

2.  Irbake  Persons  ({  66*)— CowDinoiis— Rb- 

SIOBINO  GONSIDEBATION. 

Where  a  lunatic,  before  inquest  found,  ex- 
e<-uted  a  note  and  mortgage  for  monev  loaned, 
but  did  not  receive  any  part  of  the  loan,  but 
her  husband,  who  acted  as  her  agent  in  procur- 
ing the  loan,  obtained  the  proceeds  and  aban- 
doned her,  a  suit  to  set  aside  the  note  and 
mortgage  was  maintainable,  without  offering  to 
restore  to  the  lender  the  consideration. 
.  [Ed.  Note.— For  other  cases,  see  Insane  Pei^ 
sons,  Gent  Dig.  t|  100-105 ;   Dec.  Dig.  {  66.*] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict, on  Appeal  from  Girciilt  Court,  McLean 
County. 

Consolidated  suits  by  George  F.  Jordan 
against  W.  A.  Klrkpatrlck  to  set  aside  a  note 
and  mortgage  and  by  defendant  to  foreclose 
the  mortgage.  From  a  Judgment  of  the  Ap- 
pellate Court,  affirming  a  decree  for  plain 
tiff,  canceling  the.  Instruments,  and  granting 
a  certificate  of  Importance,  defendant  appeals. 
Affirmed. 

F.  y.  Hamilton  and  John  B.  Pollock,  for 
appellant    Livingston  &  Bach,  for  appellee. 

FARMER,  J,  George  F.  Jordan,  conser- 
vator of  Minnie  E.  Arnold,  filed  his  bill  in  the 
circuit  court  of  McLean  county  to  cancel  a 
note  for  $1,000,  signed  by  Minnie  B.  Arnold 
and  her  husband,  dated  October  1,  1906,  pay- 
able to  W.  A.  Klrkpatrlck,  one  year  after 
date,  and  also  to  cancel  a  real  estate  mort- 
gage signed  by  said  Minnie' E.  Arnold  and 
her  husband  to  secure  the  payment  of  said 
note.  The  bill  alleged  that  Minnie  E.  Arnold 
was  a  distracted  pereoa  and  Incapable  of 
executing  the  note  and  mortgage.  It  was 
also  alleged  that  the  said  Minnie  E.  Arnold 
received  no  consideration  for  the  execution 
of  the  note  and  mortgage,  and  that  none  of 
the  money  represented  by  said  note  and 
mortgage  was  ever  paid  to  her,  or  to  any  per- 
son for  or  In  her  behalf,  and  that  Immediate- 
ly after  the  execution  of  said  note  and  mort- 
gage the  hnsband  appropriated  the  money, 
and  deserted  her,  and  left  her  destitute. 
The  bill  alleged  that  Klrkpatrlck  knew,  or 
could  have  known  by  the  use  of  reasonable 


care  and  caution,  that  Minnie  Bl  Arnold  was 
not  of  sound  mind  and  memory  and  was  In- 
capable of  nnderstandingly  making  the  note 
and  mortgage.  Klrkpatrlck  answered,  deny- 
ing that  Minnie  E.  Arnold  was  a  distracted 
person,  or  that  she  received  none  of  the  mon- 
ey represented  by  the  note  and  mortgage,  and 
averred  that  he  gave  a  check  for  the  money, 
payable  to  the  order  of  Minnie  E.  Arnold, 
and  that  said  check  was  indorsed  by  her,  and 
the  money  used  for  board  and  other  esipenses. 
The  answer  avers  that  Albert  N.  Arnold,  the 
husband  of  Minnie  E.  Arnold,  acted  as  her 
agent  in  procuring  the  loan,  and  that  Minnie 
E.  Arnold  knew  and  understood  what  she 
was  doing  when  she  executed  the  note  and 
mortgage.  Subsequently  Klrkpatrlck  filed  a 
bUl  to  foreclose  the  mortgage.  After  an- 
swer filed  by  the  conservator  of  Minnie  B. 
Arnold,  in  which  her  Insanity  and  Incapaci- 
ty were  alleged,  the  two  cases  were  consoli- 
dated, and  were  referred  to  the  master  in 
chancery  to  take  the  testimony  and  report 
his  conclusions  of  law  and  fact 

The  master  found  from  the  proof  that  at 
the  time  Minnie  B.  Arnold  executed  the  note 
and  mortgage  she  was  Insane,  and  that  she 
had  been  in  that  condition  for  four  months 
prior  to  that  time.  He  further  found  that 
Klrkpatrl(^  had  no  knowledge  of  her  mental 
condition,  and  that  nothing  occurred  to  cause 
suspicion  in  the  mind  of  the  notary  public 
who  took  the  acknowledgment  to  the  mort- 
gage, or  the  agent  through  whom  Klrkpatrlck 
made  the  loan  to  Minnie  E.  Arnold,  as  to  her 
mental  condition,  and  that  the  business  was 
conducted  without  legal  negligence  or  fraud 
on  the  part  of  Klrkpatrlck.  The  master  fur- 
ther reported  that  the  evidence  showed 
Minnie  B.  Arnold  received  no  boiefit  from 
the  transaction  and  that  the  proceeds  of  the 
note  and  mortgage  were  received  and  appro- 
priated by  her  husband,  who  abandoned  her 
immediately  after  receiving  it  Under  this 
state  of  proof  the  master  reported  his  view 
of  the  law  to  be  that  the  note  and  the  mort- 
gage should  be  canceled  and  set  aside,  with- 
out the  payment  to  Klrkpatrlck  of  anything, 
and  that  the  bill  to  foreclose  the  mortgage 
should  be  dismissed  for  want  of  equity.  Ob- 
jections to  the  report  filed  with  the  master 
by  Klrkpatrlck  were  overruled,  and  were  re- 
newed as  exceptions  before  the  chancellor, 
who  overruled  them,  and  entered  a  decree, 
approving  the  master's  report  and  In  accord- 
ance with  its  findings  and  recommendation. 
From  that  decree  Klrkpatrlck  prosecuted  an 
appeal  to  the  Appellate  Court  for  the  Third 
District  That  court  affirmed  the  decree, 
granted  a  certificate  of  importance,  and  Klrk- 
patrlck has  prosecuted  a  further  appeal  to 
this  court. 

There  Is  no  substantial  controversy  as  to 
the  facts.  It  Is  conceded  by  appellant  that 
Minnie  B.  Arnold  was  Insane  at  the  time  the 
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note  and  mortgage  were  signed  by  her,  on 
October  1,  1906.  Appellee  web  appointed 
conserrator  of  Minnie  E.  Arnold  on  the 
12tU  day  of  November,  1906.  Previous  to 
that  time  there  had  been  no  Inquisition  and 
finding  that  she  was  a  lunatic  or  insane. 
The  note  and  mortgage  were  given  for  money 
loaned  by  the  appellant  through  an  agent  by 
the  name  of  O'Connor.  Neither  appellant  nor 
O'Connor  had  any  knowledge  at  Ote  time  of 
the  transaction  that  Minnie  B.  Arnold  was  a 
distracted  person.  The  question  of  law  in- 
volved is  whether,  under  those  circumstances, 
the  note  and  mortgage  should  be  set  aside 
without  placing  the  parties  in  statu  Quo. 

[1]  A  deed  or  contract  made  by  an  Idiot 
or  lunatic  before  inquest  found  Is  not  void, 
but  voidable.  There  is  apparently  confusion 
in  the  authorities  as  to  the  terms  and  condi- 
tions upon  which  a  court  of  equity  will,  at 
the  suit  of  a  lunatic,  set  aside  a  conveyance 
obtained  in  good  faith  before  an  inqnisition 
and  finding  of  lunacy.  In  most  of  the  cases 
we  have  examined  where  this  question  baa 
been  before  the  courts,  the  grantor  has  re- 
ceived the  benefit  and  advantage  of  the  con- 
sideration paid  for  the  conveyance.  Under 
such  circumstances  a  majority  of  the  cases 
require  that  the  consideration  paid  for  the 
conveyance  must  be  returned  to  the  grantee 
as  a  condition  upon  which  It  will  be  set  aside. 
Eldredge  v.  Palmer,  185  111.  618,  57  N.  E. 
770,  76  Am,  St  Rep.  59;  Scanlan  v.  Cobb, 
85  111.  296.  We  have  been  referred  to  no 
case  requiring  the  parties  to  be  restored  to 
their  status  quo  where  the  grantor  had  not 
received  the  money  for  the  conveyance  or 
any  benefit  or  advantage  therefrom.  It  must 
be  admitted  this  case  is  one  of  peculiar  hard- 
ship. Neither  appellant  nor  Mrs.  Arnold 
has  been  guilty  of  any  actual  wrong  or  fraud, 
and  yet  one  of  them  must  be  made  to  sufter 
a  substantial  loss.  While  there  are  Intima- 
tions tn  some  cases.  Including  Scanlan  v. 
Cobb,  supra,  that  the  rule  requiring  parties 
to  be  placed  In  statu  quo  should  be  confined 
to  cases  where  the  lunatic  grantor  received 
the  benefit  of  the  consideration  paid,  yet 
we  have  been  unable  to  find  any  case  where 
it  has  been  so  expressly  decided.  In  Grlb- 
ben  V.  Maxwen,  34  Kan.  8,  7  Pac.  584,  55 
Am.  Rep.  233,  it  was  said:  "We  think,  how- 
ever, the  weight  of  authority  favors  the  rule 
that,  where  the  purchase  of  real  estate  from 
'an  Insane  person  Is  made  and  the  deed  of 
conveyance  Is  obtained  In  perfect  good  faith 
before  an  inquisition  and  finding  of  lunacy, 
for  a  suflScient  consideration,  without  knowl- 
edge of  the  lunacy,  and  no  advantage  is  tak- 
en by  the  purchaser,  the  oon»iieratid»  re- 


ceived hv  the  IvnaHo  mutt  Ite  returned,  or  of- 
fered to  be  returned,  before  the  conveyance 
can  be  set  aside  at  the  suit  of  the  alleged 
lunatic  or  one  who  represents  him." 

[I]  Neither  the  appellant  nor  O'Connor  saw 
or  talked  with  Mrs.  Arnold  about  maldng  the 
loan  or  giving  the  note  and  mortgage.  They 
dealt  entirely  with  her  husband,  and  the 
check  for  $1,000,  less  $35  commissions  and 
expenses  of  abstracts,  was  made  payable  to 
MInule  E.  Arnold,  but  was  delivered  to  her 
husband.  While  this  Is  not  unusual,  and  la 
perhaps  a  general  practice  In  transactions  of 
that  kind.  It- was  within  appellant's  power 
to  have  seen  Mrs.  Arnold  and  ascertained  her 
mental  condition  before  making  the  loan. 
Mrs.  Arnold  knew  nothing  whatever  of  what 
was  going  on,  and  was  powerless  to  do  any- 
thing to  prevent  It,  or  to  give  any  warning 
to  appellant  A  lady  notary,  who  took  Mrs. 
Arnold's  acknowledgment  to  the  mortgage, 
testified  she  told  her  what  the  Instrument 
was,  but  did  not  read  It  to  her;  that  Mrs. 
Arnold  signed  the  note  and  mortgage,  and  the 
witness  did  not  observe  anything  wrong  with 
her  mental  condition.  The  proof  shows  she 
was  Just  out  of  the  hospital,  and  both  her 
mental  and  physical  condition  were  very  bad. 
She  was  unable  to  wash,  dress,  or  feed  her- 
self. 

The  reason  given  In  the  cases  for  requiring 
the  consideration  to  be  returned  where  the 
lunatic  has  received  the  benefit  of  it  is  that 
to  refuse  to  do  so  would  be  allowing  the  lu- 
nacy to  be  the  means  of  perpetrating  a  fraud. 
Where  the  benefit  of  the  consideration  is  not 
received  by  the  lunatic,  the  reason  upon 
which  the  rule  Is  based  does  not  exist,  and 
in  view  of  the  difference  In  drcumstances 
and  opportunities  of  the  parties  It  would 
seem  In  harmony  with  sound  principles  of 
Justice  that  the  lunatic,  having  no  responsi- 
bility for  the  transaction  and  receiving  no 
benefit  therefrom,  should  receive  the  pro- 
tection of  the  court  of  equity,  and  the  loss 
should  be  made  to  fall  on  the  party  dealing 
with  the  Innatlc.  We  agree  with  the  Su- 
preme Court  of  Indiana  that  "the  protection 
of  persons  who.  are  so  unfortunate  as  to  be 
bereft  of  reason  and  Incapable  of  managing 
their  own  estates  is  of  higher  obligation  and 
an  object  more  to  be  cherished  by  the  courts 
than  is  the  protection  of  holders  of  commer- 
cial paper,  however  innocent  they  may  be." 
Dlckerson  v.  Davis,  111  Ind.  433, 12  N.  E.  145. 

In  our  opinion,  under  the  evidence  In  this 
case,  the  law  Justified  the  decree,  and  the 
Judgment  of  the  Appellate  Court  Is  affirmed. 

Judgmoit  aflSrmed. 
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PKORIA,  B.  4  a  TRACTION  00.  r.  VANOB 
«t  «L 

(Supreme  Comrt  of  IlUnois.    Oct.  13,  1911.) ' 
BuiRBNT   DoHAiif   (I  265*>— Condemnation 

PBOCBBDINOS— COBW  ON  APPBAIt— RiaHT  OF 
CONDEMNOB. 

The  owner*  of  land  sought  to  be  condemned 
•re  entitled  to  compensation  without  deducting 
any  part  of  the  costs  incurred  in  asoertaining 
Itbe  damages,  so  that  fees  incnrred  by  plaintiff 
on  two  appeals  taken  by  it  in  proceedings  to  con- 
demn land  to  review  the  allowance  of  compen- 
■ation  cannot  be  taxed  against  the  landowners, 
^though  the  judgments  were  reversed  on  each  ap- 
peal; to  comply  with  the  statute  allowing  costs 
on  appeal  to  the  Supreme  Court  being  to  de- 
ipriTe  the  owner  of  hi*  constitutional  riglit'  to 
full  compensation. 

[E<d.  Note.— For  other  cases,  sm  Eminent  Do- 
main, Dec.  Dig.  i  265.*] 

Condemnation  proceedings  by  the  Peoria, 
Bloomlagton  &  Cbampalgn  Traction  Compa- 
ny against  Frank  A.  Vance  and  others.  On 
defendants'  motion  to  quasb  fee  bills  Issued 
against  tbem  for  costs  Incurred  by  plaintiff 
on  two  appeals.    Motion  allowed. 

DUNN,  J.  The  Peoria,  Bloomlngton  & 
Champaign  Traction  Company  instituted  In 
the  county  court  of  McLean  county  proceed- 
*  Ings  for  the  condemnation  of  land  belonging 
to  Frank  A.  Vance  and  others  for  Its  right 
of  way.  A  trial  was  had.  The  traction  com- 
pany, not  being  satisfied  with  the  assess- 
ment, appealed  to  this  court,  and  at  the  Feb- 
ruary term,  1907,  the  judgment  of  the  county 
court  was  reversed  and  the  cause  was  re- 
manded. It  was  tried  again  in  the  coimty 
court  The  traction  company  again  appealed 
from  the  Jndgm'ent  -  rendered,  and  at  the 
April  term,  1908,  the  second  Judgment  was 
reversed,  and  the  cause  was  again  remand- 
ed. In  June,  1911, '  fee  Mils  were  Issued 
*  against  the  landowners,  appellees,  for  the 
collection  of  the  costs  of  these  two  appeals. 
The  landon'ners  having  replevied  the  fee 
bills,  they  were  returned,  together  with  the 
bonds,  by  the  sheriff,  and  the  appellees  have 
DOW  made  a  motion  to  quash  the  fee  bills. 

[1]  In  proceedings  for  the  appropriation 
of  land  to  the  public  use  the  owners  of  the 
land  are  entitled  to  full  compensation,  with- 
out deduction  for  any  part  of  the  costs  in- 
curred In  the  ascertainment  of  the  amount 
These  must  be  borne  by  the  party  seeking  to 
take  the  property.  In  whatever  court  It  In- 
stitutes proceedings  for  that  purpose.  If, 
dlRsatlsfled  with  the  assessment  it  seeks  to 
reduce  the  amount  by  an  appeal  to  another 
tribunal,  such  appeal  Is  bnt  a  continuation 
of  its  effort  to  have  the  compensation  to  be 
paid  the  owner  for  his  property  ascertained, 
and  its  costs  on  such  appeal  are  In  the  same 
category  as  costs  In  the  trial  court  The 
provisions  of  the  statute  in  regard  to  costs 
on  appeals  to  the  Supreme  Court  cannot  be 
applied  to  cases  of  this  kind,  because  to  do 
so  would  deprive  the  owner  of  his  constitu- 


tional right  to  fall  compensation  tn  his  land. 
The  same  view  was  held  by  the  Court  of 
Appeals  of  the  state  of  New  York  in  a  like 
case.  In  Matter  of  New  York,  West  Shore 
&  Buffalo  Railway  Co.,  94  N.  Y.  287,  204,  it 
Is  said:  "The  appeal  was  taken  by  the  com- 
pamy  because  it  was  dissatisfied  with  the 
amount  awarded,  and  was  a  continuation  of 
the  proceeding  Instituted  by  It  to  ascertain 
the  compensation  payable  to  the  landowners 
and  to  acquire  their  land  against  tbelr  will. 
In  such  a  case,  to  compel  the  landowners  to 
pay  any  part  of  the  expenses  Incurred  by  the 
company  for  the  purpose  of  ascertaining  the 
compensation,  which  proceedings  were  an 
Indispensable  condition  of  Its  right  to  take 
the  land,  would  conflict  with  the  constitu- 
tional right  of  the  landowners  to  Just  com- 
pensation. They  are  entitled  to  the  full 
amount  of  their  damages  when  finally  ascer* 
talned,  and  this  amount  cannot  be  dimin- 
ished by  allowing  to  the  company  its  own 
expenses  incnrred  tn  ascertaining  it  or  In 
endeavoring  to  reduce  it"  It  may  be  that  a 
different  rule  would  apply  If  the  appeals  bad 
been  taken  by  the  landowners,  but  in  cases 
Uke  these,  in  which  the  appeals  were  taken 
by  the  party  seeking  to  condemn,  no  Judg- 
ment for  costs  can  be  rendered  against  the 
landowners. 

The  motion  to  quash  will  be  allowed,  and 
the  fee  bUIs  quashed. 

Motion  to  quasb  allowed. 

(isi  ni.  108.) 

SULLIVAN  et  al.  t.  ATCBISON,  T.  &  &  F. 

BY.  CO.  et  al. 

(Supreme  Court  of  Illinois.    June  20,  1911. 

Rehearing  Denied  Oct  11,  1911.) 

1.  Municipal     Corporations     (§     663*)  — > 
Streets— Vacation— Reversion. 

On  the  vacation  of  a  street  existing  under 
a  common-law  dedication,  the  title  to  the  cen- 
ter of  the  street  reverts  to  the  adjacent  lot  own- 
ers freed .  from  the  incumbrance  of  the  ease- 
ment 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  1438;    Dec  Dig.  | 

2.  Boundaries  (i  20*)  —  Land  Adjoining 

Street — Owmekship  of  Street. 

A  conveyance  of  a  lot  adjoining  a  street  or 
highway  established  by  common-law  dedication 
conveys  the  title  to  the  middle  of  the  street  or 
highway  subject  only  to  the  public  easement. 

[Ed.  Note.— For  other  cases,  see  UouudarieiL 
Cent  Dig.  U  123-130;    Dec.  Dig.  {  20.*J 

3.  MUNICIFAI.       CORFOBATIONB        ({        GliSi*)    — 

Streets — Kiobts  of  Abuttinq  Owners. 
Where  a  street  is  created  by  a-  common- 
law  dedication,  the  abutting  owner  may  miike 
any  use  of  the  land  to  the  center  of  the  street 
that  he  desires,  so  long  as  it  does  not  interfere 
with  the  use  of  the  easement  by  the  public. 

[Iild.  Note. — For  other  cases,  see  Muniripal 
Corporations,  Cent  Dig.  i  1445;  Dec.  Dig.  j 
660.*] 

4.  COKSTlTUTIONAt      LaW      (J     277*)- STREETS 

—Abutting  Owners— Title  to  Stkeet. 
The   title  of  the  owner  of  land   adjoining 
a  street  created  by  common-law  dedication  to 
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one-balf  of  the  atreet,  labject  to  fhe  public 
eaaement,  is  a  vested  interest,  of  whicb  he  can- 
not be  deprived  without  due  process  of  law. 

[Ed.  Note. — For  other  cases,  see  Constitution- 
al Lew,  Cent.  IMg.  {  762;  Dec.  Dig.  i  277.*] 
6.  Eminent  Domain  (i  85*)— Stkekts— Vaca- 
tion—Occupation  BT  Railroad  Company. 
Plaintiffs  owned  certain  lots  adjoininj;  a 
street  created  by  common-law  dedication.  In 
1906  the  city  council  passed  an  ordinance  re- 

S airing  defendant  railroad  companies  to  elevate 
lieir  tracks,  by  whicb  ordinance  that  portion 
of  the  street  opposite  plaintiffs'  property  was 
unconditionally  vacated.  This  was  made  neces- 
sary in  order  that  the  railroad  companies  might 
cross  the  street  with  their  tracks  and  other 
structures  connected  therewith,  and  in  pursu- 
ance of  such  elevation  the  railroads  erected  a 
solid  concrete  wall  across  the  street  from  one 
side  to  the  other,  entirely  obstructing  it  from 
travel.  Held,  that  such  ordinance  constituted 
a  vacation  of  the  portion  of  the  street  in  ques- 
tion resulting  in  a  reversion  of  the  title  to  the 
street  to  plaintiffs ;  and  hence  the  railroad 
companies  were  not  entitled  to  occupy  the  land 
and  construct  a  wall  thereon  without  condem- 
nation proceedings. 

[Ed.  Note. — ^For,  other  cases,  see  Eminent  Do- 
main, Cent  Dig.  {  222;    Dec.  Dig.  i  85.*] 

6.  Eminent  Domain  ({  85*)  —  Rights  — 
Stkeets  Afteb  Vacation  —  Municipal 
Obants. 

That  a  municipal  corporation  may  grant 
to  street  and  steam  railroads  the  right  to  lay 
tracks  and  operate  railroads  in  the  streets  does 
not  authorize  a  dty  to  grant  a  railroad  com- 
pany the  right  to  use  land  formerly  used  as  a 
street  existing  under  a  common-law-  dedication, 
after  it  bad  been  vacated,  witbout  rendering 
compensation  to  abutting  owners. 

[Ed.  Note. — For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  f  222;    Dec.  Dig.  {  85.*] 

Appeal  from  Circuit  Court,  Will  County; 
Dorrance  Debell,  Judge. 

Action  by  Margaret  L.  Sullivan  and  o.thers 
against  the  Atchison,  Topeka  &  Santa  F6 
Railway  Company  and  another.  Judgment 
for  plaintiffs,  and  defendants  appeaL  Af- 
firmed. 

J.  It.  O'Donnell,  T.  F.  Donovan,  and  J.  A. 
Bray  (Robert  Dunlap  and  Winston,  Payne, 
Btrawn  &  Shaw,  of  counsel),  for  appellants. 

VICKERS,  J.  Tbis  is  an  appeal  from  a 
decree  In  the  circuit  court  of  Will  county 
awarding  a  mandatory  injunction  against 
the  Atchison,  Topeka  &  Santa  W6  Railway 
Company  and  the  Chicago  &  Alton  Railroad 
Company  commanding  said  companies  with- 
in 90  days  to  remove  a  concrete  wall  erected 
In  that  portion  of  Van  Buren  street  which 
lies  sontb  of  tbe  west  79  feet  of  lot  5,  in 
block  14,  In  the  city  of  Jollet  The  bill  was 
filed  by  tbe  owners  of  the  west  79  feet  of  said 
lot  6.  Tbe  cause  was  beard  upon  tbe  amend- 
ed bill,  answer  of  tbe  defendants,  and  evi- 
dence, both  documentary  and  oral,  submitted 
in  op«i  court,  and  a  decree  was  rendered  in 
accordance  with  the  prayer  of  tbe  bill,  re- 
quiring the  railroad  companies  to  remove  said 
concrete  wall  within  90  days,  with  a  pro- 
viso In  tbe  decree  that,  if  said  railroad  com- 
panies shall  commence  proceedings  to  con- 


demn the  premises  occnpled  by  said  wall 
within  the  90  days,  the  time  during  whtcb 
such  condeumation  proceedings  are  pending 
shall  be  excluded  from  the  90  days  allowed 
for  the  removal  of  said  wall,  "the  railroad 
companies  have  perfected  this  appeaL 

The  evidence  necessary  to  an  understand- 
ing of  the  questions  involved  is  as  follows: 
Appellees  are  the  owners  in  fee  of  tbe  west 
79  feet  of  lot  5,  in  block  14.  in  the  city  of 
Jollet  Van  Buren  street  runs  east  and  west 
The  south  line  of  appdlees'  lot  is  the  north 
line  of  Van  Buren  street  Van  Buren  street 
was  opened  as  a  highway  pursuant  to  a  coio- 
mon-law  dedication  made  by  a  plat  whicb 
was  not  executed  in  accordance  with  the  stat* 
ute  then  in  force  in  the  year  1836.  In  Jan- 
uary, 1906,  the  city  council  passed  an  ordi- 
nance, known  as  Ordinance  No.  2219,  requir- 
ing the  railroads  to  elevate  their  tracks.  By 
said  track  elevation  ordinance  that  portion  of 
Van  Buren  street  occnpled  by  the  concrete 
wall  in  question  was  vacated  and  closed  to 
public  travel.  Appellants  claim  that  tbe  erec- 
tion of  tbe  wall  in  question  was  a  necessary 
part  of  the  work  required  by  tbe  track  ele- 
vation scheme  provided  for  by  tbe  ordinance. 
Appellees  contend  that  upon  the  vacation  of 
Van  Buren  street  the  title  to  that  portion  of 
the  street  adjoining  their  lot  to  the  center  of 
skid  street  reverted  to  them  by  virtue  of  their 
ownership  of  said  lot,  and  that  the  erection 
of  said  concrete  wall  by  appellants  was  an 
unlawful  invasion  of  appellees'  property 
rights. 

[1]  The  principles  of  law  that  govern  this 
case  are  well  settled  by  the  previous  deci- 
sions of  this  court  Upon  the  vacation  of  a 
street  existing  by  virtue  of  a  common-law 
dedication,  the  title  to  the  center  of  the  street 
reverts  to  the  adjacent  lot  owners  freed  from  • 
the  incumbrance  of  the  easement  Gebhardt 
V.  Reeves,  76  111.  301;  Hamilton  v.  Chicago, 
Burlington  &  Qulncy  Railroad  Co.,  124  IIL 
235,  16  N.  E.  854;  Thomson  v.  McCormlck, 
136  IIL  136,  26  N.  B.  373. 

[2]  A  conveyance  of  a  lot  adjoining  a  street 
or  highway  established  by  a  common-law 
dedication  conveys  the  title  to  the  middle  of 
such  highway,  subject  only  to  the  public 
easement  When  the  easement  is  abandoned 
or  otherwise  terminated,  the  title,  with  all 
the  incidents  of  ovmerstaip,  becomes  perfect 
In  the  adjacent  lot  owner. 

[3]  Even  while  the  easement  is  in  existence 
the  abutting  owner  may  make  any  use  he 
sees  fit  of  the  premises  to  the  center  of  the 
street  that  does  not  interfere  with  the  use 
of  the  easement  by  the  public.  Sears  v.  City 
of  Chicago,  247  111.  204,  93  N.  Ew  158. 

[4]  The  title  of  the  adjacent  lot  owner  is  a 
vested  interest,  of  which  he  cannot  be  de- 
prived without  due  process  of  law,  and  any 
statute  or  ordinance  that  deprives  one  of  his 
property  rights  thus  vested  would  be  unoon- 
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stltntional  and  void.  McGee  on  Dae  Process 
of  Law,  p.  163;  Sears  T.  City  of  Chicago, 
8iq>ra. 

[I]  The  track  elevation  ordinance  vacated 
Van  Buren  street  in  front  of  appellees'  lot,  and 
In  effect  authorized  Its  total  and  permanent 
abandonment  as  a  street.  If  this  is  true, 
there  Is  no  escape  from  the  conclusion  that 
the  title  of  the  adjacent  lot  owners  was  unit- 
ed with  the  seisin  In  law,  thos  giving:  them 
the  right  to  enter  and  esiioj  the  same  ac- 
cording to  the  nature  of  the  estate  they  own- 
ed in  the  abutting  lot  If  the  street  was  le- 
gally vacated.  In  the  usual  and  ordinary 
sense  of  those  terms,  appellants  had  no  more 
right  to  erect  a  wall  or  other  obstruction  on 
the  north  half  of  said  street  In  front  of  ap- 
pellees' lot  than  they  would  have  had  to  build 
a  like  wall  on  any  other  portion  of  appellees' 
premises. 

Appellants  deny  that  the  tra(&  elevation  or- 
dinance had  the  effect  of  vacating  any  por- 
tion of  Van  Buren  street  so  as  to  destroy  the 
public  easement  and  cause  a  reversion  to  the 
adjacent  lot  owners,  and  In  support  of  this 
contention  they  rely  on  Summerfleld  v.  City 
of  Chicago,  197  lU.  270,  64  N.  R  490,  Weage 
V.  Chicago  &  Western  Indiana  Railroad  Co., 
227  III.  421,  81  X.  E.  424,  U  L.  R.  A.  (N.  S.) 
589,  and  People  v.  Pittsburg,  Ft.  Wayne  & 
Chicago  Railway  Co.,  244  111.  166,  91  N.  E. 
48.  Those  cases  are  distinguishable  from  the 
case  at  bar.  The  Summerfleld  Case  was  a 
condemnation  proceeding  by  which. the  city 
of  Chicago  sought  to  condemn  private  prop- 
erty  for  the  purpose  of  widening  Stewart  ave- 
nue so  as  to  accommodate  the  public  in  reach- 
ing a  subway  constructed  In  Stewart  avenue 
under  a  track  elevation  ordinance.  It  was 
contended  that  the  city  had  no  power  to  turn 
over  the  original  street  to  a  railroad  compa- 
ny for  the  purpose  of  enabling  It  to  elevate 
Its  tracks,  and  then  condemn  other  property 
for  the  use  of  the  public.  It  was  held  that 
the  track  elevation  ordinance  was  a  proper 
exercise  of  the  powers  vested  in  the  dty,  and 
that  the  use  of  the  street  for  such  purpose 
was  not  an  unlawful  diversion  of  the  street 
to  the  use  of  the  railroad  company,  and  that 
snch  use  of  the  streets  was  not  a  new  servi- 
tude, but  only  another  mode  of  nslng  the 
street  so  as  to  conserve  the  best  Interest  of 
the  public.  There  was  no  question  in  that 
case  relating  to  a  complete  abandonment  of 
the  street  or  to  the  rights  of  abutting  lot 
owners  that  would  arise  out  of  a  situation  of 
that  character.  As  widened  by  the  condem- 
nation proceeding,  the  street  was  left  open 
for  the  use  of  the  public  for  ordinary  travel, 
and  at  the  same  time  sufficient  space  was  fur- 
nished for  the  structures  made  necessary  by 
the  track  elevation  ordinance. 

The  case  of  Weage  v.  Chicago  &  Western 
Indiana  Railroad  Co.  was  a  bill  filed  by  a 
number  of  lot  owners  whose  lots  were  located 
on  Wallace  street,  between  Forty-Ninth  and 
Seventy-Second  streets,  to  enjoin  the  railroad 


company  from  elevating  Its  tracks  In  said 
street,  or,  in  the  alternative,  that  damages  be 
assessed  to-  the  several  lot  owners,  on  the 
theory  that  the  track  elevation  ordinance  va- 
cated Wallace  street  and  that  the  fee  to  the 
center  of  the  street  reverted  to  the  owners 
of  the  adjoining  lots.  A  demurrer  was  sus- 
tained to  the  bill  and  the  bill  dismissed  for 
want  of  equity.  That  decree  was  affirmed  by 
this  court,  the  court  holding  Uiat  the  track 
elevation  ordinance,  which  allowed  the  use, 
for  its  full  width,  of  a  street  by  a  railroad 
company  which  had  a  perpetual  easement  for 
Its  tracks  therein,  did  not  effect  a  vacation 
of  the  street,  so  as  to  cause  a  reversion  of 
the  fee  to  the  abutting  property  owner.  This 
court.  In  discussing  the  question  presented 
(227  111.  427,  81  N.  B.  426),  said:  "The  exclu- 
sion of  the  public  from  ttie  use  of  the  street 
and  the  continuation  of  Its  use  by  defendant 
in  error  did  not  have  the  effect  of  causing 
a  reversion  to  the  dedicators,  as  would  have 
been  the  case  had  the  street  been  vacated  for 
the  purpose  of  abandoning  Its  use  entirely  as 
a  street."  The  decision  in  that  case  is  based 
on  the  proposition  that  the  use  of  a  street 
longitudinally  for  elevated  railroad  tracks  is 
simply  a  change  In  the  method  of  using  the 
street  and  not  an  abandonment  of  It  as  a 
public  highway.  While  It  was  not  decided 
what  the  rule  would  be  where  a  railroad 
crossed  a  street  and  by  Its  structures  therein 
roidered  any  use  of  said  street  by  the  public 
impossible,  It  was  pointed  out  in  that  case 
that  under  the  ordinance  the  railroad  compa- 
ny was  required  at  all  street  crossings  to 
maintain  subways  for  the  use  of  the  public. 

The  case  of  People  y.  Pittsburg,  Ft  Wayne 
&  Chicago  Railway  Co.  presented  substantial- 
ly the  same  questions  that  were  before  the 
court  in  the  Weage  Case,  and  the  decision  In 
the  former  case  controlled  the  latter. 

In  our  opinion  these  cases  are  all  clearly 
distinguishable  from  the  case  at  bar.  Here 
there  is  an  unconditional  vacation  of  the 
street  within  certain  described  limits.  The 
vac-ation  is  made  necessary  in  order  to  enable 
appellants  to  cross  the  street  with  the  ele- 
vated tracto  and  other  structures  connected 
therewith.  The  erection  of  a  solid  concrete 
wall  across  a  street,  from  one  side  to  the  oth- 
er, cannot  be  other  than  a  complete  obstruc- 
tion of  the  use  of  said  street  for  the  ordi- 
nary and  usual  purposes  for  wliich  streets 
are  used. 

[6]  This  court  has  uniformly  held  that  cit- 
ies may  properly  grant  to  street  railways, 
and  even  to  steam  railways,  the  right  to  lay 
tracks  and  operate  railroads  in  their  streets. 
Such  use  of  the  streets  has  never  been  re- 
garded as  anything  more  than  a  change  In 
the  mode  of  travel,  and  the  principle  of  these 
cases  has  been  applied  to  elevated  railroads. 
The  principle  upon  which  these  decisions  rest 
is  undoubtedly  sound,  but  it  does  not  apply 
to  the  situation  presented  by  the  facts  in  the 
case  at  bar.    There  was  here  a  total  aban- 
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domnent  of  that  portion  of  Van  Buren  street 
in  front  of  appelleea'  lot.  It  was  not  wltli- 
in  tlie  contemplation  of  the  track  elevation 
ordinance  that  a  change  was  being  effected 
in  the  mode  of  nslng  Van  Buren  street,  but 
the  Intention  was  to  completely  close  it  at 
this  point,  in  order  to  carry  out  the  traclc 
elevation  scheme  of  railroads  crossing  Van 
Buren  street  at  right  angles. 

The  decree  of  the  court  below  was  in  ac- 
cordance with  the  views  herein  expressed. 
It  should  be,  and  is  accordingly,  affirmed. 

Decree  affirmed. 


(261  in.  228) 

BOENDER  V.  CITY  OF  HARVBT. 

(Supreme  Court  of  lUlnois.    June  20,  1911. 
Rehearing  Denied  Oct.  11,  1911.) 

1.  Municipal  Coepobations  (§  763*)  — De- 
FEcnvK  Streets— Cabe  Required. 

A  municipal  corporation  is  not  an  insurer 
against  accidents  to  personB  using  its  streets, 
but  is  only  bound  to  use  reasonable  care  to 
keep  the  streets  in  reasonably  safe  condition 
for  oidinary  travel,  thereon  by  persons  using 
due  care  and  caution  for  their  safety. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  H  1G12-1615;  Dec 
Dig.   §   7«3.*] 

2.'  mt^nicipal     cobpobationb     (|     764*)  — 

Stkeets — Extent  of  Use.  . 

All  portions  of  a  public  street  from  side  to 
side  and  end  to  end  are  for  public  use  in  an  ap- 
propriate and  proper  method ;  but  the  only 
duty  cast  on  a  city  is  to  maintain  the  respec- 
tive portions  of  the  street  in  a  reasonably  safe 
condition  for  the  purposes  for  which  such  por- 
tions are  intended. 

[lEd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  gf  1616-1620;  Dec. 
Dig.  5  764.*] 

3.  Municipal  Corporations  (§  788*)  — 
Stkeets  —  Injueies  to  Pedestrians  —  No- 
tice TO  ClTT. 

A  city  is  not  liable  for  injuries  to  a  pedes- 
trian by  a  defect  in  a  street,  unless  it  bad  no- 
tice of  the  defect,  or  of  such  facts  and  circum- 
stances as  would,  by  the  exercise  of  reasonable 
diligence,  lead  a  prudent  person  to  such  knowl- 
edge, whether  the  defect  was  caused  1^  the  act 
of  a  third  person  or  by  the  failure  of  the  city 
to  make  repairs. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  Si  1641-1643;  Dec. 
Dig.  i  788.*] 

4.  MuNiciPAi.  Corporations  (|  819*)— In- 
juries TO  Travelers— Defective  Streets 
—Notice— Evidence. 

In  an  action  for  injuries  to  a  i>edestrian  by 
a  defect  in  a  city  street,, evidence  held  insuffi- 
cient to  show  that  the  city  had  notice  of  the 
defect,  either  actual  or  constructive,  as  a  mat- 
ter of  law. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent.  Dig.  8  1741;  Dec.  Dig.  i 
819.*] 

Appeal  from  Appellate  Court,  First  Dis- 
trict, on  Appeal  from  Circuit  Court,  Cook 
County ;    John  Gibbons,  Judge. 

Action  by  Howard  Boender  against  the 
City  of  Harvey.  Judgment  for  plaintiff,  and 
defendant  appeals.    Reversed  and  remanded. 


Frederic  R.  De  Yonng,  for  api>ellaiit  Ho- 
Casklll  &  McCaskiU,  for  appellee. 

CARTER,  a  J.  Thta  is  an  action  of  tres- 
pass Instituted  by  the  appellee  against  the 
appellant  In  the  circuit  court  of  Cook  county 
for  injuries  alleged  to  have  been  received  by 
him  between  4  and  5  o'clock  in  the  afternoon 
of  July  16,  1904,  in  the  city  of  Harvey,  by 
tripping  and  falling  against  a  pile  of  timbers 
in  the  parkway  of  Center  avenue.  The  trial 
resulted  in  a  verdict  of  $750  in  favor  of  ap- 
pellee, which  was  affirmed  on  appeal  to  the 
Appellate  Court  for  the  First  District  A 
certificate  of  importance  being  granted,  this 
appeal  followed.  , 

Center  avenue  runs  north  and  south  and  ia 
80  feet  wide.  At  the  time  of  the  accident 
there  was  on  each  side  of  the  street  a  ce- 
ment sidewalk  6  feet  4  Inches  wide,  about 
8  feet  from  the  lot  Un&  Between  the  side- 
walk and  the  street  proper  there  were  strips 
on  each  side  of  the  street  about  8  feet  wide, 
called  by  the  witnesses  "parkways."  Be- 
tween the  parkways  there  was  an  unpaved 
roadway  about  37  feet  in  width.  On  each 
side  of  this  roadway,  next  to  the  parkways, 
were  shallow  ditches  or  gutters  scraped  out 
and  formed  from  the  natural  earth,  the 
slope  next  to  the-  roadway  being  less  sharp 
or  abrupt  than  that  next  to  the  parkway. 
On  the  parkway  on  the  east  side  of  the 
street,  in  front  of  some  vacant  lots,  there 
were  piled,  in  from  two  to  four  tiers,  six  or 
more  house-moving  timbers,  each  about  30 
feet  long  and  about  a  foot  square.  Some 
weeds  and  grass  were  growing  up  about 
them,  but  they  were  in  plain  sight  and  bad 
been  lying  there  for  several  mouths.  While 
there  is  a  controversy  on  the  point,  the  evi- 
dence most  favorable  to  appellee  is  to  the 
effect  that  there  were  weeds  and  grass  not 
more  than  a  foot  high  in  the  gutter  by  these 
timbers.  Appellee  swore  that  at  the  time  of 
the  accident  he  was  a  milkman,  17  years  of 
age,  and  was  delivering  milk  from  his  wagon 
to  customers  on  each  side  of  Center  avenue: 
that  Just  before  the  accident  he  had  crossed 
from  a  house  near  by  to  liis  wagon,  and 
after  filling  a  small  milk  can  stepped  out 
with  It  in  his  hand  while  the  horse  was 
walking  and  started  rapidly  southeast  from 
the  center  of  the  traveled  road,  intending  to 
cross  the  parkway  Just  south  of  the  timbers ; 
That  as  be  was  crossing  the  gutter  he  trip- 
ped and  fell  against  the  south  end  of  the 
timbers,  injuring  Ills  kidneys  quite  seriously; 
that  when  he  got  up  he  saw  for  the  first 
time  a  stone  in  the  gutter,  about  a  foot  and 
a  half  or  two  feet  south  of  the  south  end 
of  the  timbers  and  west  of  their  west  edges, 
and  that  he  liad  fallen  by  reason  of  tripping 
on  this  stone.  One  of  his  witnesses  (Hill) 
testified  that,  having  heard  of  the  accident, 
be  went  that  evening,  after  dark,  to  that 
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Ibcation,  and  on  lighting  a  match  saw  a 
stone  lying  about  4  feet  west  of  the  timbers 
and  a  little  south;  that  It  was  in  the  west 
slope  of  the  ditch,  but  not  in  the  traveled 
jwrtlon  of  the  road;  that  he  could  not  tell 
Just  its  location,  because  it  was  dark;  that 
the  weeds  about  it  were  6  or  8  Inches  high ; 
that  from  the  appearance  of  the  weeds,  by 
the  light  of  the  match,  he  did  not  think  the 
stone  had  been  there  a  great  while,  but 
might  have  been  several  days.  He  further 
testified  that  it  weighed  about  20  pounds, 
and  that  he  removed  it;  but  what  he  did 
with  it  is  not  stated.  No  other  persons  tes- 
tified that  they  had  ever  seen  the  rock  there. 
Neither  the  policeman  who  traveled  his  beat 
along  there  six  or  seven  times  on  the  day  of 
the  accident,  nor  any  of  the  nearby  residents, 
had  noticed  it 

[1]  No  arbitrary  rule  can  be  laid  down  as 
to  defects  in  highways  or  streets  for  which 
municipalities  will  be  liable,  or  as  to  the 
degree  of  care  required  of  the  person  in- 
jured. Municipal  corporations  are  not  in- 
surers against  accidents.  The  object  to  be 
secured  is  reasonable  safety  for  travel,  con- 
sidering the  amount  and  kind  of  travel 
which  may  fairly  be  expected  upon  the 
particular  road  or  street  A  highway  in  the 
country  need  not  be  of  the  same  character 
as  a  street  in  a  large  city.  Molway  v.  City 
of  Chicago,  239  111.  486,  88  N.  E.  485,  23  U 
R.  A.  (N.  S.)  54a  [21  All  portions  of  a  pub- 
lic street  from  side  to  side  and  end  to  end, 
are  for  public  use  in  the  appropriate  and 
proper  method;  but  the  only  duty  cast  upon 
the  city  is  that  it  shall  maintain  the  respec- 
tive portions  of  the  street  in  reasonably  safe 
condition  for  the  purposes  to  which  such 
portions  of  the  street  are  devoted.  Kohlhof 
V.  City  of  Chicago,  192  HI.  249,  01  N.  B. 
446,  85  Am.  St  Rep.  335 ;  2  Dillon  on  Mun. 
Corp.  (2d  Bd.)  $  1019.  The  city  is  not  bound, 
under  the  law,  to  keep  its  streets  absolute- 
ly safe.  It  is  only  bomid  to  use  reasonable 
care  to  keep  its  streets  reasonably  safe  for 
ordinary  travel  thereon  by  persons  using  due 
care  and  caution  for  their  safety.  City  of 
Salem  v.  Webster,  192  lU.  369,  61  N.  E.  323; 
VlUage  of  Lockport  v.  Licht,  221  111.  35,  77 
N.  E.  581.  "The  obstructions  or  defects  in 
the  streets  or  sidewalks  of  a  city,  to  make 
the  corporation  liable,  must  be  of  such  a 
nature  that  they  are  in  themselves  danger- 
ous, or  such  that  a  person  exercising  ordina- 
ry prudence  cannot  avoid  danger  or  injury 
In  passing  them — in  general,  such  defects  as 
cannot  be  readily  detected."-  City  of  Au- 
rora v.  Pulfer,  50  111.  270. 

[3]  Municipal  corporations  cannot  be  held  li- 
able for  every  accident  that  occurs  within 
their  limits,  but  the  defect  must  be  such  as 
could  have  been  foreseen  and  avoided  by  ordi- 
nary care  and  prudence  of  the  city  author- 
ities.   The  theory  upon  which  the  appellee  has 


presented  bis  case  is  that  the  proximate  cause 
of  the  accident  was  the  stone  in  the  gutter. 
Whether  a  defect  in  the  street  is  caused  by 
the  act  of  a  third  person  or  the  failure  of 
the  city  to  repair  in  general,  the  city  is  not 
liable,  unless  it  had  notice  of  the  defect,  or 
of  such  facts  and  circumstances  as  would 
by  the  exercise  of  reasonable  diligence  lead 
a  prudent  person  to  such  knowledge.  City 
of  Chicago  V.  Stearns,  105  III.  554;  Elliott 
on  Roads  and  Streets  (2d  Ed.)  626.  It  is  not 
claimed  that  the  city  bad  any  actual  notice 
of  the  stone. 

[4]  The  evidence  falls  to  show  constructive 
notice.  Generally,  it  is  a  question  for  the 
Jury  whether  a  city  has  had  notice  of  a  de- 
fect in  4  street.  Where  the  facts  are  un- 
disputed, and  but  one  reasonable  Inference 
can  be  drawn  from  them,  it  then  becomes  a 
question  for  the  court.  Bell  v.  City  of  Hen- 
derson (Ky.)  74  S.  W.  206 ;  City  of  Chicago 
v.  Murphy,  84  IlL  224;  Elam  v.  Mt  Sterling, 
132  B5y.  657,  117  S.  W.  250,  «)  I*  R.  A.  (N. 
S.)  512,  note  on  page  731. 

On  account  of  lack  of  notice  there  could  be 
no  recovery  in  this  case. 

The  Judgments  of  the  circuit  and  Appel- 
late Courts  are  reversed,  and  the  cause  -is 
remanded  to  the  circuit  court 

Reversed  and  remanded. 


(251  111.  IM) 

WBTZBL  et  aL  y.  FIRBBAUGH  et  aL 

(Supreme  Court  of  Illinois.    June  20,  1911. 

Rehearing  Denied  Oct  12,  1911.) 

1.  Evidence  (§  474*)— Testamentaey  Capac- 
WT— Opinion— Qualifications. 

Witnesses  were  not  disqualified  to  give 
opinions  as  to  the  mental  capacity  of  testa- 
trix, because  she  iiad  not  discussed  business 
affairs  or  her  relatives  with  them,  so  that  they 
might  thereby  become  qualified  to  state  whether 
she  knew  the  extent  and  nature  of  her  property, 
and  who  were  the-  natural  objects  of  her 
bounty. 

[Ed.    Note.— For   other   cases,    see   Evidence, 
Cent.  Dig.  I  2198 ;  Dec.  Dig.  §  474.*] 

2.  Evidence  (|  474*)— Testamentabt  Capac- 
ity—Opinions— Qualifications. 

Witnesses  were  not  disiiualified  to  give 
opinions  as  to  testatrix's  mental  capacity  be- 
cause they  bad  not  first  read  the  will  probated, 
and  did  not  know  its  contents. 

[Ed,    Note. — For   other  cases,    see   Evidence, 
Cent.  Dig.  $  2198;    Dec.  Dig.  $  474.*] 

3.  Evidence  (§  471*)— Conclusions  op  Wit- 
nesses. 

Questions  asked  of  witnesses  in  a  will  con- 
test whether  testatrix  was  able  to  understand 
the  business  in  which  she  was  engaged  when 
she  made  the  will,  or  able  understaiidhigly  to 
execute  It,  merely  called  for  conclusions  as  to 
her  testamentary  capacity,  and  were  inadmis- 
sible. 

[E}d.    Note.— For   other  cases,   see    Evidence, 
Cent.  Dig.  i  2168;    Dec.  Dig.  $  471.*] 

4.  Appeal  and  Ebbor  (|  882*)  — Right  to 
Allege  Ebbob. 

.  Where    both    parties   follow    an,  improper 
practioe  in  tlie  examination  of  witnesses  in  a 
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win  contest,  neither  can  eomplain  on  appeal  of 
the  method  used  by  his  adversary. 

[Ed.  Note.-T-For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §  3097 ;   Dec  Dig.  {  8S2.»] 

B.  Witnesses  (|  195*)— StrBviviHO  Httbbari/ 

—Competency. 

On  an  issae  of  testamentary  capacity  in  a, 
will  contest,  testatrix's  surviving  husband  was 
incompetent  to  testify  to  any  fact  or  transac- 
tion, the  Icnowledge  of  which  was  obtained  by 
means  of  the  marriage  relation. 

[Ed.  Note. — For  other  cases,  see  Witnesses. 
Cent  Dig.  {  743;  Dec.  Dtg.  |  195. •]     - 

6.  Witnesses    (I    96*)— Intebesi>-Cbedibii.- 

ITT. 

Where  a  witness  in  a  will  contest'  testified 
that  contestants  had  promised  to  pay  him  an 
amount  equal  to  bis  legacy  or  more  in  case  the 
will  was  set  aside,  the  witness'  interest  in  the 
contest  was  neither  legal,  direct,  certain,  nor 
immediate,  and  hence  it  affected  his  credibility, 
and  not  his  competency. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  §S  295-370;    Dec.  Dig.  $  9&*] 

7.  Wills  (|  400*)— Competehct  oi  Witness 
— Frejudicb. 

Where  a  witness  offered  by  proponents  in 
a  will  contest  was  erroneously  held  to  be  incom- 

getent,  but  there  was  nothing  to  Indicate  that 
e  conld  have  testified  to  any  fact  of  impor- 
tance, his  exclusion  was  not  ground  for  reversal. 
[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dtf.  {  873;   Dec.  Dig.  i  400.*] 

8.  WlTNESSia   (f{   100,   369*)  —  COUPETENCT — 

Attormbt. 

That  a  witness  offered  in  a  will  contest 
by  proponents  had  been  their  chief  solicitor  and 
•till  acted  in  an  advisory  capacity  did  not  dis- 
gnallfy  him  to  testify,  though  it  was  not  proper 
for  him  to  do  so,  ana  little  weight  should  have 
been  given  to  his  testimony. 

[Ed.  Note.— For  other  caseSi  see  Witnesses, 
Cent.  Dig.  §i  37»-€94,  1187,  1188;  Dec.  Dig.  H 
100,  309.*] 

9.  Wills    ({    63*)— OoimsT— Tbstaiibntabt 
Capacitt— Evidence. 

In  a  will  contest  for  testamentary  Inca- 
pacity, evidence  that  a  conservator  had  been 
appointed  for  testatrix  two  years  or  more  after 
the  will  was  made  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  I  121 ;    Dec.  Dig.  {  63.*] 

10.  Wills  (|  400*)— Admission  or  Evidence 
— Prejudice. 

Where  complainant  sued  to  set  aside  the 
probate  of  a  will  for  testatrix's  alleged  inca- 
pacity and  for  aHeged  undue  influence  on  the 
part  of  F.,  it  was  not  reversible  error  for  the 
court  to  admit  on  the  part  of  proponents  a 
contract  between  testatrix  and  F.,  by  which  the 
latter  was  to  have  testatrix's  property  at  her 
death  in  consideration  of  taking  care  of  her, 
etc.,  though  such  evidence  was  admissible  only 
on  the  issue  of  undue  influence,  and  there  was 
no  other  evidence  to  prove  such  charge. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
D^.  i  873;    Dec.  Dig.  %  400.*] 

11.  Wills    (t    330*)— Contest— Instruction. 

Instructions  that,  if  testatrix  was  possess- 
ed of  testamentary  capacity  and  was  free  from 
undue  influence,  she  could  dispose  of  her  prop- 
ort]r  aa  she  saw  fit,  that  the  jury  should  not 
be  influenced  by  any  belief  or  feeling  that  'the 
will  waa  not  such  as  they  thought  she  ought  to 
have  made,  but  the  jury  could  consider  any 
Intrinsic  evidence  afforded  by  the  will  of  want 
of  mental  capacity  to  make  it,  and  in  determin- 
ing the  question  they  should  consider  the 
amount  and  natnre  of  her  property,  her  various 


relatives  and  frlend^  and  all  the  facts,  mca 

proper,  and  not  misleading. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  779-781;    Dec.  Dig.  i  330.*] 

Appeal  from  Circuit  Court,  BIcDonough 
County;  Harry  M.  Waggoner,  Judge. 

Bill  by  Christopher  Wetzel  and  others 
against  Nellie  B;  L.  FIrebaugh  and  others, 
to  set  aside  the  probate  of  the  will  of  Ellen 
Wetzel,  deceased.  Decree  for  defendantSi 
and  plaintiffs  appeaL    Affirmed. 

A.  P.  Landers  and  Eltlng  tc  Hainline,  for 
appellants.    Flack  &  Lawyer,  for  appellees. 

CARTWRIGHT,  J.  The  circuit  court  ot 
McDonough  county  entered  a  decree  upon  ttw 
verdict  of  a  Jury  dismissing  for  want  of  equi- 
ty the  bill  of  complaint  filed  in  that  court  to 
set  aside  the  probate  of  the  last  will  and  te»> 
tament  of  Ellen  Wetzel,  deceased,  and  to  de- 
clare said  will  null  and  void,  and  from  that 
decree  this  appeal  was  prosecuted. 

The  blU  was  filed  by  the  surviving  husband 
and  a  brother  of  the  testatrix  and  a  num* 
ber  of  her  nephews  and  nieces,  and  the  de- 
fendants were  a  niece  (who  was  executrix 
and  a  devisee),  a  nephew,  and  a  legatee.  The 
grounds  upon  which  the  validity  of  the  will 
was  challenged  were  that  the  testatrix  at 
the  time  of  executing  the  will  was  not  of 
sound  mind  and  memory,  and  that  she  was 
under  Improper  restraint  and  undue  InSueucs 
exercised  by  her  niece,  the  defendant  Nellie 
B.   L.  FIrebaugh. 

The  following  facta  were  proved  at  the 
trial:  The  testatrix  was  married  In  1858 
to  William  Culp,  and  lived  with  him  on  his 
farm  near  Bushnell,  in  McDonough  county, 
until  his  death,  which  Is  variously  stated  by 
witnesses  to  have  occurred  at  dates  between 
1880  and  1891.  There  were  no  children  of 
the  marriage,  and  she  inherited  as  heir  an 
undivided  half  of  the  quarter  section,  which 
couBtituted  the  farm,  and  also  had  dower 
and  homestead  In  the  premises.  She  pur> 
chased  the  remaining  interest  in  the  quarter 
section,  and  afterward  acquired  two  dwelling' 
houses  in  the  .city  of  Bushnell,  and  occupied 
or  rented  her  real  estate  until  her  death.  Od 
November  4,  1896,  she  was  married  to  Chris- 
topher Wetzel,  one  of  the  complainants,  and 
they  lived  in  Bushnell  most  of  the  time  after 
the  marriage.  The  testatrix  sold  the  west 
half  of  the  farm,  leaving  81  acres,  which  she 
owned  when  the  will  was  made,  together 
with  the  two  dwelling  houses  In  Bushnell, 
and  she  also  had  money  In  a  bank.  In  May, 
1905,  she  went  with  her  husband  and  her 
niece,  Nellie  E.  L.  FIrebaugh,  to  visit  ber 
brother,  Rankin  McClaren,  in  Indiana,  and 
remained  there  until  the  latter  part  of  July. 
The  will  was  made  on  July  26,  1905,  and  la 
the  morning  of  that  day  she  went  to  the 
house  of  her  niece,  Nellie  E.  L.  FIrebaugh, 
and  wanted  the  niece  to  go  with  her  to  the 
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olBco  of  a  lawyer  to  hare  her  will  drawn. 
The  niece  could  not  go  at  that  time,  but 
agreed  to  go  at  1  o'clock  it  the  testatrix 
would  wait  The  testatrix  finally  concluded 
to  wait,  and  remained  there  to  dinner,  and  at 
about  1  o'clock  they  went  to  the  lawyer's  of- 
fice. The  testatrix  gave  directtona  for  the 
making  of  a  will,  and  the  attorney  who  drew- 
It  testified  that  nothing  was  either  said  or 
done  by  the  niece  in  reference  to  it.  There 
was  no  contradictory  evidence  and  nothing 
tending  to  prove  undue  influence.  By  the 
will  the  testatrix  provided  flrst  for  the  pay- 
ment of  her  debts  and  funeral  expenses,  and 
then  gave  to  her  brother,  Rankin  McClaren, 
whom  she  had"  recently  visited,  $1,500  if  he 
should  be  living  16  months  after  her  death, 
which  the  attorney  told  her  would  be  the 
'time  that  the  estate  would  be  closed.  He 
died  before  the  testatrix,  so  that  the  bequest 
lapsed.  She  next  gave  to  the  defendant  Man- 
ning Oolp  (who  was  not  a  relative,  a  boy 
raised  by  her  and  her  first  husband)  one  of 
the  pieces  of  property  In  Bushnell,  but  this 
property  was  sold  in  her  lifetime  under  some 
arrangement  between  the  devisee  and  her. 
She  then  gave  to  said  Manning  Cnip  $600, 
to  be  paid  to  him  in  installmeDts  of  $100  each 
year,  and  she  devised  the  other  piece  of 
property  in  Bushnell  and  all  the  residue  of 
her  estate  to  the  niece,  Nellie  E.  I/.  Fir% 
baugh.  She  separated  from  her  husband  in 
1907,  and  went  to  live  with  Mrs.  Flrebaugh, 
and  died  on  May  28,  1910.  She  was  70  years 
old  when  she  made  the  vrlll  and  76  years  old 
at  the  time  of  her  death,  and  never  had  any 
child.  The  proponents  of  the  will  ofTered  it 
In  evidence,  together  with  the  certificates  of 
the  oaths  of  the  subscribing  witnesses,  and 
also  examined  a  large  number  of  witnesses, 
including  the  nearest  neighbors  of  the  testa- 
trix, her  banker  and  his  cashier,  an  insur- 
ance agent  who  Insured  her  property,  an  as- 
sessor who  took  her  assessment,  the  minis- 
ters of  her  church,  and  some  relatives  who 
visited  her  frequently.  They  all  testified  to 
her  soundness  of  mind,  and  their  testimony, 
if  true,  established  beyond  question  her  abili- 
ty to  make  a  will. 

The  contestants  produced  quite  a  number  of 
witnesses,  by  whom  the  following  facts  were 
proved  and  which  were  not  disputed:  In 
1904  the  testatrix,  whUe  attending  the 
World's  Fair  at  St.  Louis,  became  overheated, 
and  during  the  last  ten  days  of  July  and  the 
first  three  weeks  in  August  she  was  treated 
by  a  physician  at  her  home  in  Bushnell  for 
cystitis,  which  Is  inflammation  of  the  blad- 
der. The  physician  visited  her  two  or  three 
times  later  and  his  treatment  covered  a  peri- 
od .  of  about  five  weeks.  He  testified  that, 
when  be  questioned  her  in  regard  to  her  symp- 
toms and  the  conditions  attending  the  physi- 
cal trouble,  there  was  an  absence  of  decision 
in  making  up  her  mental  processes;  that  her 
answers  were  hesitating  and  undecided;  that 
she  was  not  actively  delirious,  bnt  was  con- 
fused a  considerable  portion  of  the   time. 


After  the  oTerbeaUng,  she  frequently  com- 
plained of  a  pain  In  her  head,  and  during 
part  of  the  time  wore  a  wet  cloth  around  It 
Afterward,  and  covering  the  period  when  the 
will  was  made,  she  was  forgetful,  and  would 
ask  the  same  question  In  a  short  time  after 
It  had  been  answered.  A  fair  Illustration  is 
an  occasion  when  she  made  a  call  of  20  min- 
utes upon  a  neighbor  and  asked  how  old  the 
little  boy  was,  and  after  being  told  asked  the 
same  question  again  before  she  left  and  said 
he  was  a  bright  little  fellow.  Sometimes  she 
did  not  recognize  acquaintances,  and  did  not 
recognize  a  nephew  who  was  passing  along 
the  street  and,  upon  Inquiring  and  being 
told,  asked  if  it  was  possible  she  did  not 
know  him.  Sometimes  she  recognized  the 
tenant  on  the  farm  when  he  called  and  some- 
times she  did  not,  but  there  was  no  evidence 
that  she  did  not  understand  everything  that 
was  said  to  her  or  that  there  was  any  want 
of  understanding  of  her  business  atfalrs.  She 
consulted  with  her  husband  about  her  busi- 
ness, but  acted  for  herself.  This  was  the  en- 
tire scope  of  the  evidence  which  Is  claimed 
to  show  a  want  of  mental  capacity  to  make  a 
will,  and  it  is  scarcely  enough  to  raise  an 
Inference  against  the  will  in  the  absence  of 
contradictory  testimony.  Unless  the  record 
contains  material  and  prejudicial  error,  the 
decree  must  necessarily  be  affirmed. 

[1]  It  is  argued  that  many  of  the  wltr 
nesses  testifying  to  the  mental  capacity  of 
the  testatrix  were  not  qualified  to  give  opin- 
ions for  the  reason  that  they  did  not  hear 
her  say  anything  about  her  property  or  rel- 
atives, and  therefore  could  not  say  that  she 
knew  the  extent  or  nature  of  her  property 
or  who  were  the  natural  objects  of  her 
bounty,  and  obJectionB  of  that  kind  were 
made  upon  the  triaL  If  It  is  true  of  the 
witnesses  in  support  of  the  will.  It  is  equal- 
ly true  of  those  who  testified  for  the  contest- 
ants. The  witnesses  on  both  sides  talked 
with  the  testatrix,  when  they  met  upon  the 
common  subjects  of  conversation  between 
neighbors  and  friends.  It  is  not  to  be  ex- 
pected that  the  testatrix,  when  calling  upon 
other  women  or  being  visited  by  them, 
would  talk  about  other  subjects  than  the 
weather,  their  health,  their  housekeeping  ex- 
periences, fiowers,  gardens,  and  other  mat- 
ters that  Interested  them.  The  witnesses 
were  not  disqualified  to  give  opinions  as  to 
the  sanity  and  mental  capacity  of  the  tes- 
tatrix because  she  did  not  discuss  with 
them  business  affairs  or  her  relatives. 

[2]  The  contestants  also  objected  to  the 
giving  of  opinions  by  witnesses  for  the  pro- 
ponents as  to  the  competency  of  the  testa- 
trix unless  they  had  first  read  the  will  and 
knew  its  contents,  and  In  examining  witness- 
es on  their  own  behalf  asked  them  if  they 
had  read  the  will  and  knew  Its  provisions, 
and  whether  in  their  opinion  the  testatrix 
bad  sutHclent  mind  and  memory  to  under- 
stand the  business  of  making  this  particu- 
lar will.    The  court  did  not  agree  with  the 
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Bollcltora  for  contestants,  and  ruled  that  the 
oirinlons  of  the  witnesses  should  relate  to 
ability  to  make  a  will,  and  not  this  particu- 
lar will.  The  issue  submitted  to  the  jury 
was  whether  the  writing  produced  was  the 
last  will  and  testament  of  the  testatrix,  and 
the  question  to  be  decided  by  the  Jury  was 
whether  she  was  competent  to  execute  that 
wUl.  The  business  In  which  she  was  en- 
gaged at  the  time  of  making  the  will  was 
the  disposition  of  her  property  by  that  In- 
strument, and  It  was  necessaty  that  she 
should  be  capable  of  knowing  what  her 
property  was  and  who  were  the  natural  ob- 
jects of  her  bounty  and  be  able  to  under- 
stand the  natural  consequences  and  effect  of 
the  act  of  executing  the  will.  Dowte  v.  Sut- 
ton, 227  111.  183,  81  N.  E.  396,  118  Am.  St 
Rep.  266.  In  solving  those  questions,  the 
jury  could  take  into  consideration  the  na- 
ture of  the  will,  the  extent  of  the  estate, 
whether  there  were  many  facts  and  details 
In  the  disposition  to  be  made  of  the  estate, 
or  whether  there  were  but  few  simple  de- 
tails. CampbeU  t.  Campbell,  130  IlL  4ft6,  22 
N.  B.  620,  6  L.  R.  A.  167;  Taylor  v.  Peg- 
ram,  161  111.  106,  87  N.  E.  837 ;  Dlllman  v. 
McDanel,  222  111.  276,  78  N.  B.  591,  113  Am. 
St  Rep.  400;  Healea  r.  Keenan.  244  111. 
484,  91  N.  B.  646.  But  It  was  not  proper 
for  witnesses  to  put  themselves  In  the  place 
of  the  jury. 

[3]  Questions  put  to  witnesses  whether 
the  testatrix  was  able  to  understand  the 
business  In  which  she  was  engaged  when  she 
made  this  will  or  able  understandingly  to 
execute  it  simply  called  for  conclusions  of 
the  witnesses  as  to  testamentary  capacity, 
and  amounted  to  an  attempt  to  put  the  wit- 
nesses In  the  place  of  the  jury  and  allow 
them  to  determine  the  very  question  which 
the  jury  had  been  sworn  to  try.  Schneider 
V.  Manning,  121  111.  376,  12  N.  B.  267;  Pyle 
V.  Pyle,  158  111.  289,  41  N.  B.  999;  Baker  y. 
Baker,  202  111.  605,  67  N.  E.  410.  It  was 
proper  for  the  parties  to  furnish  the  jury 
with  all  the  facts  relating  to  the  extent  of 
the  estate  and  the  number  and  situation  of 
the  relatives  as  well  as  with  the  opinions 
of  witnesses  touching  the  sanity  and  mental 
capacity  of  the  testatrix,  but  the  court  was 
right  In  sustaining  the  objections  to  ques- 
tions calliitg  for  opinions  on  the  issue  sub- 
mitted to  the  jury.  Both  parties  Interrogat- 
ed their  witnesses  on  the  question  whether 
the  testatrix  bad  sufficient  mental  capacity 
to  understand  the  business  she  was  engaged 
in,  of  making  a  will,  and  this  was  Improper. 
The  law  fixes  the  degree  of  capacity  re- 
quired to  make  a  valid  wUl,  and  It  la  the 
proper  function  of  the  court  to  advise  the 
jury  as  to  the  rules  of  law,  and  It  is  not 
proper  for  witnesses,  whether  experts  or 
not,  to  give  opinions  whether  a  person  was 
capable  of  executing  a  valid  will.  Garrus 
v.  Davis,  234  111.  326,  84  N.  B.  924. 

[4]  As  both  parties  followed  the  Improper 


practice,  neither  Is  entitled  to  complain  of 
that  method  of  examination. 

[i]  The  contestants  offered  as  a  wltnew 
for  all  purposes — «md  especially  as  a  wit- 
ness to  conversations  with  the  testatrix,  In 
his  presence,  during  the  marriage,  testified 
to  by  other  witnesses— the  surviving  hus- 
band, CSirlstopher  Wetsel,  and  the  court 
held  that  he  was  incompetent  He  was  in- 
competent to  testify  to  any  fact  or  transac- 
tion the  luiowledge  of  whicdi  was  obtained 
by  means  of  the  marriage  relation.  Schref- 
fler  V.  Chase,  245  IlL  395,  92  N.  B  272,  137 
Am.  St  Rep.  380. 

[8]  The  contestants  also  offered  as  a  wit- 
ness Manning  Culp,  the  legatee  under  the 
will.  The  proponents,  by  leave  of  court  ex- 
amined the  witness  to  show  that  he  had  an 
agreement  with  the  contestants  that,  if  the' 
win  was  set  aside,  he  would  be  paid  an 
amount  equal  to  his  legacy,  or  more.  The 
witness  said  that  the  contestants  had  told 
him  he  should  be  an  heir  If  the  will  was 
set  aside,  and  the  court  held  him  Incompe- 
tent because  he  was  Interested  in  the  result 
of  the  suit  The  test  of  interest  which  de- 
termined the  competency  of  this  witness  was 
whether  he  would  gain  or  lose  as  the  direct 
result  of  the  suit  The  interest  must  be  a 
legal  Interest  in  the  event  of  the  suit  which 
Is  certain,  direct,  and  Immediate,  as  other- 
wise it  goes  merely  to  the  credibility  of  the 
witness  and  not  to  his  competency.  Illinois 
Mutual  Fire  Ins.  Co.  v.  Marseilles  Manf.  Co., 
1  Oilman,  236;  CampbeU  v.  Campbell,  su- 
pra; Pyle  V.  Pyle,  supra.  The  fact  that 
Culp  had  a  prospect  of  gaining  something 
from  the  contestants  If  they  were  successful 
affected  his  credibility  and  not  his  compe- 
tency. 

[7]  The  ruling  was  wrong,  but  there  is 
nothing  in  the  record  to  indicate  that  he 
could  have  testified  to  any  fact  of  Impor- 
tance, and  his  exclilblon  as  a  witness  is  not 
ground  for  reversing  the  decree.  His  wife. 
May  Culp,  was  also  offered  as  a  witness  and 
excluded,  and  in  this  the  court  did  not  err, 
for  the  reason  that  she  was  not  competent 
to  testify  either  for  or  against  her  hn». 
band. 

[I]  Solon  BanflU  was  presented  as  a  wit- 
ness by  the  proponents,  and  the  contest- 
ants  interposed  an  objection  to  his  com* 
potency  on  the  ground  that  he  was  a  sollo- 
Itor  in  the  suit  The  court  overruled  the 
objection,  and  he  testified  generally,  not 
only  to  the  execution  of  the  will,  which  be 
drew  and  of  wliich  he  was  a  witness,  and 
what  occurred  In  his  office  at  the  tUne,  but 
also  to  the  competency  of  the  testatrix.  Hia 
name  was  not  entered  of  record  as  a  solic- 
itor in  the  case,  but  be  was  <Mie  in  fact  He 
had  been  the  chief  solicitor  in  consulting 
with  the  witnesses  and  securing  testimony 
and  sat  at  the  trial  table  with  the  other 
solicitors,  consulting  with  them  and  taking 
an  active  part  in  the  triaL    An  attorn^ 
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voluntarily  assumes  tbat  relation  la  each 
case,  and,  If  he  Is  to  be  a  witness,  he  places 
himself  In  the  position  of  an  Interested  party 
unnecessarily.  It  Is  not  proper  for  blm  to 
do  that,  and  but  little  weight  should  be  giv- 
en to  the  testimony  of  a  witness  who  Is  not 
only  acting  as  an  attorney,  but  also  furnish- 
ing evidence  to  enable  him  to  succeed  In 
his  professional  capacity.  Wilkinson  v.  Peo- 
ple, 226  111.  135,  80  N.  B.  699;  Bishop  v. 
UUllard,  227  111.  382,  81  N.  B.  403;  Grindle 
v.  Grindle,  240  111.  143,  88  N.  E.  473.  The 
question,  however,  does  not  relate  to  com- 
petency but  only  to  credibility,  and  the  rul- 
ing of  the  court  was  not  wrong. 

[9]  The  contestants  attempted  to  prove 
tbat  a  Conservator  was  appointed  for  the 
testatrix  two  years  or  more  after  the  will 
was  made,  and  the  court  excluded  the  evi- 
dence, which  was  In  accordance  with  the  de- 
cision in  Entwistle  v.  Melkle,  180  111.  9,  54 
N.  E.  217. 

[10]  The  court  admitted  in  evidence,  on 
the  part  of  the  proponents  of  the  will,  a 
contract  between  the  testatrix  and  Mrs.  Flre- 
baugh,  made  in  January,  1898,  by  which  Mrs. 
Firebaugh  was  to  care  for  the  testatrix  If 
she  became  ill  or  widowed,  and  to  attend  to 
her  business.  The  testatrix  was  to  reside  In 
the  home  of  Mrs.  Firebaugh  as  one  of  the 
family,  and  Mrs.  Firebaugh  was  to  settle  all 
bills,  bury  the  testatrix  beside  her  former 
husband,  and  have  all  her  property  at  her 
death.  This  contract  would  only  have  been 
competent  on.  the  question  of  undue  Influ- 
ence at  the  time  the  will  was  executed,  and 
had  no  tendency  to  prove  capacity  to  make 
the  will.  There  was  nothing  In  evidence 
tending  to  prove  undue  Influence,  but  it 
was  one  of  the  charges  of  the  bill  and  may 
have  been  the  subject  of  argument  to  the 
;iury.  The  fact  that  the  contract  was  ad- 
mitted in  evidence  would  be  no  ground  for 
reversing  the  decree. 

[11]  Objection  is  made  to  Instructions 
nnmbered  3  and  0,  which  advised  the  Jury 
that  If  the  testatrix  was  possessed  of  testa- 
mentary capacity  and  free  from  undue  influ- 
ence she  could  dispose  of  her  property  as 
she  saw  fit,  and  that  the  Jury  should  not  be 
Influenced  by  any  belief  or  feeling  that  the 
will  was  not  such  as  they  thought  she  ought 
to  have  made.  The  jury  had  a  right  to  take 
into  consideration  any  intrinsic  evidence  af- 
forded by  the  wiU  of  a  want  of  mental  ca- 
pacity to  make  it,  and  the  court  told  the 
Jury  that  in  determining  the  question  they 
should  take  Into  consideration  the  amount 
and  nature  of  her  property,  her  various  rel- 
atives and  friends,  and  all  the  facts.  The 
Instructions  objected  to  stated  a  correct  rule 
of  law,  and,  when  the  Instructions  are  taken 
together,  they  could  not  have  misled  the 
Jury. 

We  have  noticed  every  objection  presented 
In  the  brief  and  argument  which  is  worthy 


of  attention,  and  find  nothing  which  would 
Justify  reversing  the  decree.    Accordingly  It 
Is  affirmed. 
Decree  afllrmed. 
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PliAFF  V.  PACIFIC  EXPRESS  CO. 

(Supreme  Court  of  Illinois.    Jane  20,  1911.) 

1.  Judgment  (|  129*)— Dbwault  Judgmknt— 
Want  ob'  Plsa. 

A  default  judgment  for  want  of  an  appear: 
ance  rendered  after  the  filing  of  an  appearance 
is  irregular ;  the  proper  judgment  being  a  judg- 
ment tor  want  of  a  plea. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {  240;   Dec.  Dig.  §  129.*] 

2.  Afpbai.  and  Errob  (§  1073*)  —  Harmless 
Ebbor— Erboneoub  Entbt  of  Judgment. 

The  entering  of  a  default  judgment  for 
want  of  an  appearance,  instead  of  for  want  of 
a  plea  after  an  appearance  is  on  file,  is  a  mere 
irregularity,  and  does  not  justify  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  4240-4247;  Dec.  Dig.  ^ 
1073.»] 

3.  Judgment  (§  138*)— Default  Judgment- 
Right  TO  Open. 

A  default  judgment  will  not  be  set  aside 
where  the  defaulted  i>arty,  though  having  a 
meritorious  defense,  or  his  attorney,  has  been 
guilty   of  negligence. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  !S  249-254;   Dec.  litg.  J  138.^] 

4.  Costs  (j  137*)— Security  fob  Payment- 
Effect  OF  Failure  to  Give. 

A  judgment  for  a  nonresident  plaintiff  is 
not  void  ttecause  tbe  record  fails  to  show  that 
he  gave  a  cost  bond. 

[Ed.  Note. — For  other  cases,  see  Costs,  Cent. 
Dig.  §§  537-548 ;    Dec.  Dig.  §  137.»] 

5.  Costs  (J  119*)- Secubity  fob  Payment- 
Necessity. 

Where  a  nonresident  brings  suit  without 
filing  a  cost  bond,  and  afterwards  files  one 
without  first  obtaining  leave  of  court,  a  refusal 
to  dismiss  for  want  of  a  cost  bond  amounts  to 
leave  to  file  a  bond,  and  there  is  a  substantial 
compliance  with  the  statute. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent. 
Dig.  §1  479-481 ;    Dec.  Dig.  $  119.*] 

6.  Judgment  ({  126*)— Default  Judgment- 
Damages.  - 

A  carrier  who  defaults  in  an  action  against 
it  for  the  value  of  a  shipment  of  merchandise 
lost  during  transit  is  entitled  to  be  heard  on 
tbe  question  of  damages  and  to  appear  and 
cross-examine  plaintiff's  witnesses,  and  Intro- 
duce evidence  on  the  question  of  damages,  and 
to  ask  for  instructions  on  that  question  and 
preserve  its  rights  for  review  on  the  issue  of 
damages  by  a  bill  of  exceptions. 

[Eld.  Note. — For  other  cases,  see  Judgment, 
Cent.  Dig.  §|  228-230;   Dec.  Dig.  S  126.*] 

7.  Carriers  (|  135*)- Loss  o»  Goods— Meas- 
ure OF  Damages. 

Tbe  measure  of  damages  for  the  loss  of 
merchandise  during  transit  is  fixed  by  tbe  mar- 
ket value  of  the  merchandise  at  the  place  of 
delivery,  and  not  the  cost  price  at  the  point 
where  the  carrier  received  the  goods  for  trans- 
portation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  §§  557-569,  699-604^ ;  Dec.  Dig.  j 
135.*] 
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8.  Affeai.  and  Ebbob  (J  204*)  —  Qubotions 

BeYIEWABUB— KlTLINQS    ON    EJVIDENCB— EX- 
OKFTIONB. 

Rulings  on  evidence  are  not  reviewable  on 
appeal,  where  no  objection  or  exception  was 
made  or  preserved  to  the  rulings. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if   1258-1280;    Dec.   Dig.   i 

9.  DaUAGBS    (g    203*)— DBFAUI.T    TUDOMXirt— 

Conclusiveness. 

A  default  judgment  In  an  action  against  a 
carrier  for  loss  of  goods  during  transportation 
rendered  for  want  of  a  plea  is  an  adjudication 
of  the  truth  of  the  declaration  averring  that  the 
goods  were  lost  through  the  carrier's  negligence, 
and  it  may  not  litigate  that  issue  on  the  hear- 
ing as  to  damages. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  §i  524r-527 ;   Dec.  Dig.  i  203.»] 

10.  CaRBIEHS     (I     155*)— lilMITATrON— LlABH.- 
ITT— CONTBACTS. 

Where  a  carrier  delivers  to  the  shipper  a 
receipt  for  goods  which  limits  its  common-law 
liability,  it  must,  to  bind  the  shipper,  show  that 
he  was  aware  of  the  restriction  in  the  receipt, 
and,  where  the  carrier  seeks  to  bind  the  con- 
signee by  the  act  of  the  consignor,  it  must  show 
that  the  consignor  had  authority  to  bind  the 
consignee  by  such  restriction. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  §S  677-696;  Dec.  Dig.  %  165.'] 

Cartwright,  J.,  dissenting. 

Appeal  from  Branch  Appellate  Court, 
First  District,  on  Appeal  from  Superior 
Court,  Cook  County;    Ben.  M.  Smith,  Judge. 

Action  by  Henry  Flaff  against  the  Pacific 
Express  Company.  From  a  judgment  of  the 
Appellate  Court  aflSrmlng  a  Judgment  for 
plain  tiff,  Eind  granting  a  certificate  of  Import- 
ance, defendant  appeals.    Affirmed. 

John  Gibson  Hale,  for  appellant  Clinton 
C.  Collins  and  E.  S.  Metcalf,  for  appellee. 

HAND,  J.  This  was  an  action  of  assump- 
sit commenced  by  the  appellee  against  the 
appellant  in  the  superior  court  of  Cook  coun- 
ty to  recover  the  value  of  a  shipment  of  mer- 
chandise delivered  by  Spaulding  &  Co.,  as 
consignors,  in  ,the  city  of  Chicago,  111.,  of 
whom  the  appellee  had  purchased  said  mer- 
chandise, to  the  appellant,  as  a  common  car- 
rier, for  shipment  to  the  appellee,  as  con- 
signee, at  El  Paso,  Tex.,  the  place  of  resi- 
dence of  the  appellee.  The  declaration  con- 
tained two  counts,  which,  in  substance,  are 
as  follows: 

The  first  count  charges  that  the  defendant 
at  the  time  of  the  making  of  the  promise 
hereinafter  referred  to  was  a  common  carrier 
of  goods  and  chattels  for  hire  from  the  ,clty 
of  Chicago,  Cook  county.  111.,  to  El  Paso,  Tex.; 
that,  the  defendant  being  such  common  car- 
rier, the  plaintiff  on  or  about  the  21st  day 
■  if  December,  1906,  at  Chicago,  111.,  at  the  re- 
quest of  the  defendant,  caused  to  be  deliver- 
ed to  defendant  certain  goods  and  chattels 
of  the  plaintiff,  to  wit,  one  hair  brush,  one 
comb,  two  colognes,  two  puff  boxes,  one  ring, 
two  pencils,  one  cigar  cutter,  one  cigar  case, 


one  bridge  set,  one  purse,  one  brooch,  one 
match-box  and  one  card  case,  of  the  value  of 
$538,  to  be  taken  care  of  and  safely  carried 
by  defendant,  as  such  carrier,  from  the  dty 
of  Chicago,  111.,  to  El  Paso,  Tex.,  and  there 
safely  delivered  by  the  defendant  for  the 
plalptlff;  that,  in  consideration  thereof  and 
of  certain  reward  to  defendant  In  that  be- 
half, the  defendant,  at  Chicago,  111.,  prom- 
ised the  plaintiff  to  take  care  of  the  said 
goods  and  chattels  and  safely  carry  the  same 
from  Chicago,  IIL,  to  El  Paso,  Tex.,  and 
there  deliver  the  same  for  the  plaintiff ;  that 
although  the  defendant,  as  such  carrier,  then 
and  there  received  the  said  goods  and  chat- 
tels for  the  purpose  aforesaid,  yet,  not  re- 
garding its  said  promises,  it  has  not  token 
care  of  the  said  goods  and  chattels  or  safely 
carried  and  delivered  the  same  for  the  plain- 
tiff, but,  on  the  contrary  thereof,  so  care- 
lessly behaved  itself  in  that  respect  that  the 
said  goods  and  chattels  by  and  through  the 
mere  negligence  and  improper  conduct  of  de- 
fendant and  its  servants,  afterwards,  to 
wit,  on  the  day  aforesaid,  became  and  were 
lost  to  plaintiff. 

The  second  count  charges  that  on  the  day 
aforesaid,  at  Chicago,  111.,  the  defendant  be- 
came and  was  indebted  to  the  plaintiff  In  the 
sum  of  $538  for  the  loss  of  the  said  goods 
and  chattels  (describing  them  as  goods, 
wares,  and  merchandise),  then  and  there  de- 
livered to  the  defendant,  to  be  carried  by 
the  defendant  from  Cliicago,  111.,  to  EH  Paso, 
Tex.,  and  being  so  Indebted,  the  defendant, 
in  consideration  thereof,  then  and  there  prom- 
ised the  plaintiff  to  pay  to  him  the  said  sum 
of  money  on  request  and  that,  though  there- 
after requested  so  to  do,  the  defendant  has 
not  paid  such  sum  or  any  part  thereof. 

A  summons  was  duly  Issued  returnable  to 
the  September  term,  1907,  which  was  served 
on  July  8,  1907.  On  September  8d  the  ap- 
pellant filed  Its  appearance  in  writing,  and 
on  the  7tb  day  of  the  same  month  a  default 
was  entered  against  the  appellant  the  or- 
der being  In  the  following  terms:  "On  this 
day  comes  the  plaintiff,  and  It  appearing 
to  the  court  that  due  personal  service  of  the 
summons  has  been  had  on  defendant  for  at 
least  ten  days  before  the  first  day  of  this 
term,  and  tiie  defendant  being  now  thrice 
called  In  open  court  comes  not,  nor  does 
any  person  for  it,  but  herein  makes  default 
which  is,  on  motion  of  the  plaintiff,  ordered 
to  be  taken  and  the  same  is  hereby  entered  of 
record,  wherefore  the  plaintiff  ought  to  have 
and  recover  of  and  from  the  defendant  his 
damages  sustained  herein  by  reason  of  the 
premises."  On  the  14th  day  of  May,  1908, 
the  appellant  entered  its  motion  to  set  aside 
said  default  and  for  leave  to  plead,  <m  two 
grounds:  First,  that  the  court  had  no  right 
to  enter  a  default  against  It,  as  it  had  a 
written  appearance  on  file;    and,  secondly. 
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that  tbe  defaalt  was  wrongfully  entered,  as 
the  appellee  was  a  nonresident,  and  at  the 
time  of  the  entering  of  the  default  no  cost 
bond  was  on  file.  The  appellant  filed  afilda- 
vits  with  Its  motion  to  set  aside  the  default, 
setting  up  Us  grounds  of  defense  to  the  ac- 
tion upon  the  merits.  The  court  orerruled 
the  motion  to  set  aside  the  default,  where- 
upon the  appellant  moved  the  court  to  dis- 
miss the  suit  for  want  of  a  cost  bond,  and 
thereupon  the  appellee  filed  a  cost  bond  and 
the  motion  to  dismiss  the  suit  was  overruled. 
A  Jury  was  then  waived,  and  the  court  as- 
sessed the  damages  of  the  appellee  at  |538 
and  rendered  judgment  against  appellant  for 
that  amount  and  costs,  from  which  Judgment 
appellant  prosecuted  an  appeal  to  the  Appel- 
late Court  for  the  First  District,  where  the 
Judgment  of  the  superior  court  was  affirmed, 
and,  the  Appellate  Court  having  granted  a 
certificate  of  Importance,  a  further  appeal 
has  been  prosecuted  to  this  court 

The  first  contention  of  the  appellant  Is 
that'  the  court  erred  In  entering  a  default 
Judgment  against  it,  as  It  Is  said  at  the  time 
of  the  entering  of  said  Judgment  It  had  a 
written  appearance  on  file. 

[1]  We  think  it  manifest  that  a  Judgment 
by  default,  after  an  appearance  has  been 
filed,  for  want  of  an  appearance  is  Irregular, 
and  that  the  prober  order  in  such  case  la 
Judgment  nil  dldt  or  for  want  of  a  plea. 

[2]  The  entering  of  a  default  Judgment  for 
want  of  an  appearance  Instead  of  for  want  of 
.  a  plea,  after  an  appearance  Is  on  file.  Is,  how- 
ever, a  mere  Irregularity  and  should  not 
work  a  reversal  of  a  Judgment 

[3]  Although  a  defaulted  party  has  a  meri- 
torious' defense,  a  default  will  not  be  set 
aside  If  he  or  his  attorney  has  been  guilty 
of  negligence.  Mendell  v.  Kimball,  85  111. 
B82 ;  Walsh  v.  Walsh,  114  111.  655,  S  N.  E. 
437;    Hitchcock  v.  Herzer,  90  111,  543. 

[4]  It  is  next  contended  that  the  court 
erred  in  declining  to  dismiss  the  suit  for 
want  of  a  cost  bond.  A  Judgment  in  favor  of 
a  nonresident  plaintiff  is  not  void  because  the 
record  fails  to  show  that  the  plaintiff  gave  a 
cost  bond.  Palmer  v.  Biddle,  180  III.  461,  64 
N.  E.  227. 

[t]  If  a  nonresident  brings  suit  without 
filing  a  cost  bond  and  afterwards  files  one 
without  first  obtaining  leave  of  court  so  to 
do,  this  wiU  be  a  substantial  compliance  with 
the  statute,  and  the  denial  of  a  motion  to 
dismiss  the  suit  amounts  to  leave  to  file  a 
bond.  Baker  v.  Palmer,  83  III.  568.  The 
<M)urt  did  not  err  In  declining  to  dismiss  the 
suit  for  want  of  a  cost  bond.  The  defend- 
ant's rights  were  not  however,  wholly  fore- 
closed by  the  default 

[6]  WhUe  the  default  admitted  every  ma- 
terial allftgation  of  the  declaration.  It  did 
not  admit  the  amount  of  damages.  The  de- 
fendant on  the  execution  of  the  writ  of  in- 
quiry before  the  court  could  not  Introduce 
evidence  tending  to  dlspnte  the  allegations 


of  the  declaration  or  to  show  the  plaintiff 
had  no  cause  of  action,  as  the  default  ad- 
mitted the  cause  of  action  stated  in  the  dec- 
laration, still  it  had  the  right  to  appear  and 
cross-examine  plaintifTs  witnesses  and  intro- 
duce witnesses  on  its  part  on  the  question 
of  damages,  ask  for  instructions  on  that  ques- 
tion, and  preserve  its  rights  for  review  on 
that  branch  of  the  case  by  a  bill  of  excep- 
tions. Cook  T.  Skelton,  20  111.  107,  71  Am. 
Dec.  250;  Chicago  &  Rock  Island  Railroad 
Co.  V.  Ward,  16  111.  522;  Cairo  &  St  Louis 
Railroad  Co.  v.  Holbrook,  72  111.  419. 

[7,  8]  It  is  further  contended  the  trial  court 
erred  In  admitting  proof  of  the  cost  price  In 
Chicago  of  the  lost  merchandise,  as  It  Is  said 
the  measure  of  damages  should  have  been 
fixed  by  the  market  value  of  the  merchandise 
at  the  place  where  it  was  to  be  delivered. 
We  think  the  court  did  fall  Into. error  in  the 
particular  pointed  out  (Northern  Transporta- 
tion Co.  V.  McClary,  66  111.  233;  Chicago  & 
Northwestern  Railway  Co.  v.  Dickinson,  74 
ni.  249);  but  no  objection  or  exception  was 
made  or  preserved  to  the  ruling  of  the  court 
upon  that  question  ^d  it  Is  not  open  for  re- 
view In  this  court 

It  Is  finally  contended  that  by  the  receipt 
which  was  issued  to  Spauldiug  &  Co.  on  be- 
half of  the  appellee  at  the  time  the  mer- 
chandise was  delivered  to  appellant  for  ship- 
ment the  right  of  recovery  in  case  of  the  loss 
of  the  merchandise,  other  than  by  the  negli- 
gence of  the  appellant,  was  limited  to  $50. 

[I]  The  declaration  averred  the  goods  were 
lost  through  the  negligence  of  the  appellant, 
and  that  averment  was  admitted  by  the  de- 
fault of  the  appellant 

[1 0]  If,  however,  that  question'  were  open 
upon  the  assessment  of  damages,  the  law  is, 
we  think,  settled  in  this  state  that,  where  a 
common  carrier  delivers  to  the  shipper  a  re- 
ceipt for  goods  received  for  shipment  which 
limits  its  common-law  liability.  In  order  to 
bind  the  shipper,  it  must  be  made  to  appear 
by  the  carrier  that  the  shipper  was  aware  of 
the  restriction  contained  in  the  receipt  Field 
V.  Chicago  &  Rock  Island  Railroad  Co.,  71 
IlL  468;  Boscowitz  v.  Adams  Express  Co., 
93  111.  523,  34  Am.  Rep.  191;  Chicago  « 
Northwestern  Railway  Co.  v.  Simon,  160  111 
648,  43  N.  E.  596;  Illinois  Central  Railroad 
Co.  ▼.  Carter,  165  lU.  670,  48  N.  B.  374,  36 
L.  R.  A.  527;  Chicago  ft  Northwestern  Rail- 
way Co.  V.  Calumet  Stock  Farm,  194  111.  9. 
61  N.  E.  1095,  88  Am.  St  Rep.  68;  Wabash 
Railroad  Co.  v.  Thomas,  222  111.  337,  78  N.  E. 
777,  7  L.  R.  A.  (N.  S.)  1041;  Cleveland,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Co.  v. 
Patton,  203  111.  376,  67  N.  E.  804.  And  where, 
as  here,  it  is  sought  to  bind  the  consignee  by 
the  act  of  the  consignor,  it  must  be  made  to 
appear  that  the  consignor  had  authority  to 
bind  the  consignee.  The  case  of  Merchants' 
Despatch  Transportation  Co.  v.  Joesting,  89 
111.  152, 155,  is  directly  in  point  In  that  case 
it  was  said:  "In  this  case  appellees  did  not 
see  the  shipping  receipt,  and  were  not  aware 
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that  It  contained  the  exception  until  after 
tbe  goods  passed  to  appellants.  But  it  is 
said  the  merchants  of  whom  the  goods  were 
purchased  knew  of  the  exceptions  when  they 
shipped  them.  Concede  this  to  be  true,  and 
there  Is  no  evidence  that  appellees  ever  au- 
thorized them  to  mal^e  a  contract  limiting  the 
carrier's  liability.  In  the  absence  of  evidence 
the  presumption  would  be  that  they  had  only 
authority  to  ship  them  with  all  the  liabilities 
of  the  common  carrier  attaching,  without  ex- 
ceptions of  any  description.  So  it  is  seen 
that  appellant  has  failed  to  show  that  appel- 
lees ever  expressly  or  by  implication  assent- 
ed to  the  exemption  from  liability  by  loss 
from  Are."  It  Is  urged  by  the  appellant  that 
the  Joestlng  Case  Is  out  of  line  with  the 
cases,  generally,  upon  this  question  In  other 
states.  While  there  Is  some  conflict  in  the 
authorities  upon  the  question,  that  case  was 
well  considered,  and  is,  we  think,  in  harmony 
with  the  cases  upon  the  subject  of  the  liabili- 
ty of  common  carriers  to  shippers  In  this 
state,  and  we  are  not  disposed  at  this  late 
day  to  modify  the  opinion  or  recede  from 
the  position  therein  announced. 

Other  questions  are  raised  upon  this  rec- 
ord, but  they  go  to  the  right  of  recovery,  and 
not  to  the  question  of  dama!;es,  and  appellant 
upon  those  questions  is  foreclosed  by  the  de- 
fault, and  they  need  not  be  considered  in  this 
opinion. 

Finding  no  reversible  error  In  this  record 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 

CARTWKIGHT,  J.,  dissenting. 


(261  111.  260) 

MILLER,  WATT  &  CO.  t.  O'CONNELL, 

County  Treasurer. 

(Supreme  Court  of  Illinois.     Octv  4,  1911.) 

Taxation  (8  317*)— Corporate  Shares. 

Revenue  Law  (Laws  1S71-72,  p.  2)  f  3,  re- 
quiring the  capital  stock  of  companies  to  be  as- 
sessed by  the  State  lioard  of  Equalization,  was 
amended  by  Laws  IfsTO,  p.  251,  and  Laws  lJj03, 
p.  172,  so  as  to  require  companies  on^anized  for 
purely  manufacturing  purposes,  for  printing  or 
publishing  newsiiapers,  for  improving  or  breed- 
ing stock,  and  for  the  mining  and  sale  of  coal 
to  be  assessed  by  the  local  assessors,  and  requir- 
ing the  capital  stock  of  other  companies  to  be 
assessed  by  the  State  Board  of  Kqualization. 
Revenue  Law  §§  1,  3,  32,  was  amended  by  Laws 
190.5,  pp.  353-355,  so  as  to  exempt  the  capital 
stock '  of  mercantile  corporations  from  assess- 
ment, but  such  exemptions  were  lield  unconstitu- 
tional. The  same  act  amended  Revenue  Law,  $ 
108,  by  forbidding  the  State  Board  of  Equaliza- 
tion to  assess  the  capital  stock  of  mercantile 
corporations.  Held  that,  since  the  amendment 
of  1905,  the  capital  stock  and  franchises  of 
companies  organized  purely  for  mercantile  pur- 
poses are  assessable  by  the  local  assessors,  and 
not  by  the  State  Board  of  Equalization. 

[EU.   Note.— For  other   cases,   see   Taxation, 
Dec.  Dig.  i  317.»] 


Appeal  from  Superior  Court,  Cook  Coun- 
ty; Farlln  O.  Ball,  Judge. 

Suit  by  Miller,  Watt  &  Co.  against  Wil- 
liam L.  O'Connell,  county  treasurer.  From 
a  decree  for  complainant,  defendant  appeals. 
AiBrmed. 

Gustavus  J.  Tatge,  County  Atty.,  and  Wil- 
liam F.  Struckmann,  for  appellant  Vroman, 
Munro  &  Vroman,  for  appellee. 

CARTER,  C.  J.  Appellee,  Miller,  Watt  & 
Co.,  a  corporation,  was  organized  under  the 
laws  of  the  state  of  Illinois  for  mercantfle 
purposes.  The  State  Board  of  Equalization 
made  for  the  year  1910  an  assessment  of  the 
capital  stock  and  franchise  of  said  company 
In  excess  of  the  value  of  Its  tangible  proper- 
ty, and  said  assessment  was  returned  to  the 
county  clerk  of  Cook  county,  who  extended 
the  taxes  against  the  same,  amounting  to 
$464,  and  the  collector's  warrant  for  the 
collection  of  that  amount  was  delivered  to 
appellant  On  March  18,  1911,  appellee  filed 
its  bill  of  complaint  in  the  superior  court  of 
Cook  county,  alleging  that  the  State  Board 
of  Equalization  was  without  Jurisdiction  to 
a-ssess  said  capital  stock  and  franchise,  and 
asking  that  the  collection  of  the  tax  be  per- 
manently enjoined.  A  general  demurrer  fil- 
ed to  this  bill  was  overruled,  and  the  defend- 
ant elected  to  stand  by  his  demurrer.  A  de- 
cree was  entered  permanently  enjoining  the 
collection  of  the  tax  as  prayed  In  the  bill. 
From  that  decree  this  appeal  has  been 
prayed. 

The  question  at  issue  In  this  case  Is  wheth- 
er the  local  board  of  assessors  or  the  State 
Board  of  HJqualization  shonld  assess  the  cap- 
ital stock  and  franchises  of  mercantile  corpo- 
rations. By  section  3  of  the  revenue  law  ap- 
proved March  30,  1872,  the  capital  stock  of 
all  companies  and  associations  created  un- 
der the  laws  of  the  state  were  to  be  assess- 
ed by  the  State  Board  of  Equaiiiation. 
Laws  1871-72,  p.  2.  This  section  was  amend- 
ed in  1879  so  as  to  require  companies  and  as- 
sociations organized  for  purely  manufacture 
ing  purposes,  or  for  printing,  or  for  publish- 
ing of  newspapers,  or  for  the  improving  and 
breeding  of  stock,  to  be  assessed  by  the  local 
as.sessors  and  the  capital  stock  of  all  other 
companies  and  associations  by  the  State 
Board  of  EquallzatVon.  Laws  1879,  p.  251. 
The  revenue  law  was  amended  In  1893  by 
adding  to  the  corporations  to  be  assessed  by 
the  local  assessors,  companies,  and  associa- 
tions organized  for  the  mining  and  sale  of 
coal.  Laws  1893,  p.  173.  In  The  Hub  v. 
Hanberg,  211  111.  43,  71  N.  E.  826,  constru- 
ing the  statute  as  then  amended,  this  court 
held  that  it  was  no  violation  of  the  rule  of 
uniformity  in  taxation  that  by  these  provi- 
sions of  the  revenue  law  the  capital  stodc 
and  franchises  of  some  corporations  were  to 
be  assessed  by  the  State  Board  of  Equalhta- 
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tlon  while  that  of  other  corporations  waa  to 
be  assessed  by  local  assessors. 

At  the  next  session  of  the  Legislature  the 
attempt  was  made  to  exempt  the  capital 
stock  of  those  corporations  which  bad  been 
theretofore  assessed  by  local  assessors,  and 
also  to  exempt  the  capital  stock  of  mercan- 
tile corporations,  by  amending  sections  1,  3, 
32,  and  108  of  the  revenue  law.  Laws  1905, 
p.  353.  This  court  held  in  Consolidated  Coal 
Co.  V.  Miller,  236  111.  149,  86  N.  E.  205,  that 
the  provisions  of  this  amendment  which  at- 
tempted to  exempt  from  taxation  the  capi- 
tal stock  of  such  corporations  were  unconstl- 
tntlonal  and  void.  In  People  v.  "National 
Box  Co.,  248  111.  141,  93  N.  B.  778,  and  Peo- 
ple T.  Lewy  Broa,  250  111.  613,  95  N.  E. 
984,  it  was  held  that  the  capital  stock  of 
manufacturing  and  mercantile  corporations 
should  be  assessed  by  the  local  assessors.  As 
construed  by  those  decisions,  the  revenue 
law  as  changed  since  the  said  amendment  of 
1905  requires  the  local  assessors  to  assess 
the  capital  stock  and  franchisee  of  compan- 
nies  and  associations  organized  for  purely 
manufacturing  and  mercantile  purposes,  or 
for  either  of  such  purposes,  or  for  the  min- 
ing and  sale  of  coal,  or  for  printing,  or  for 
the  publishing  of  newspapers,  or  for  the  im- 
proving and  breeding  pt  stock,  while  the 
capital  stock  and  franchises  of  all  other  com- 
panies or  associations  must  be  assessed  by 
the  State  Board  of  Equalization.  In  other 
words,  the  local  assessors  assess  the  capital 
stock  and  franchises  of  all  corporations  and 
associations  ttiat  were  assessed  by  them  pre- 
vious to  the  amendment  of  1905  and  since 
that  amendment  are  also  required  to  assess 
the  capital  stock  and  franchises  of  corpora- 
tions and  associations  organized  for  mercan- 
tile purposes. 

The  decree  of  the  superior  court  must  be 
affirmed. 

Decree   affirmed. 

CSi  111.  200) . 

WINTER  V.  DIBBLE  et  al. 

(Supreme  Court  of  Illinois.     June  20,  1911. 

Rehearing  Denied  Oct  14,  1911.) 

1.  Mahbiaqk    (S    40*)— Esistencb— Pkesump- 

TION. 

On  an  issue  as  to  the  validity  of  a  mar- 
riage, proof  of  the  celebration  of  the  marriage 
raised  a  presumption  of  the  existence  of  every- 
thing essential  to  its  validity,  includine  the  ca- 
pacity of  the  parties,  so  that,  if  a  pnor  mar- 
riage of  one  of  them  was  shown,  the  death  or 
divorce  of  the  former  spouse  would  be  pre- 
sumed, and  the  burden  was  on  the  party  as- 
serting the  invalidity  of  the  subsequent  mar- 
riage Decause  of  the  former  to  prove  that  the 
former  spouse  was  living,  and  had  not  been  di- 
vorced, even  though  imposing  the  burden  of 
proving  a  negative. 

[Ed.  Note.— For  other  cases,  see  Marriage, 
Cent.  Dig.  S§  58-69:   Dec.  Dig.  f  40.  •] 

2.  Mabriagb  (8  50*)— Invauditt— Pboof. 

On  an  issne  a;  to  the  validltv  of  com- 
plainant's marriage  to  deceased,  proof  that  com- 


plainant had  instituted  divorce  proceedings 
against  each  of  her  former  husbands,  and  that 
she  demurred  to  a  cross-bill  for  discovery  to 
show  when  and  where  any  divorce  suits  to 
which  she  was  a  party  liad  ever  been  pending, 
on  the  ground  that  it  was  obvious  that  the  pur- 
pose of  the  cross-complainants  was  to  obtain 
proof  that  her  marriage  to  decedent  was  biga- 
mous, which,  if  established,  might  subject  her 
to  indictment  and  punishment,  was  insufficient 
to  impeach  the  validity  of  her  subsequent  mar- 
riage to  decedent. 

[Ed.   Note.— For   other   cases,    see    Marriage, 
Cent  Dig.  !§  79-89;    Dec.  Dig.  8  50.»] 

3.  Evidence  (§  186*)- Secondaby  Etidknce 
— Lost  Ikstkument- Sufficiency. 

Testimony  of  an  alleged  subscribing  wit- 
ness to  a  lost  instrument  affecting  real  estate, 
given  29  years  after  a  casual  reading  of  the 
instrument,  which  contained  more  than  a  thou- 
sand words,  the  witness  not  being  able  to  re- 
member the  substance  of  the  instrument,  but 
only  the  meaning  of  part  of  it  as  he  understood 
it,  that  he  believed  a  document  read  to  him 
was  a  copy  of  the  original  instrument,  was  in- 
sufficient to  prove  the  same. 

[Ed.    Note.— For   other  case*,   see   Evidence; 
Cent  Dig.  i  669;   Dec.  Dig.  {  186.*] 

4.  ACKNOWUIiDQMENT  M  5»)  —  UNACKNOWL- 
EDGED Instrument— Ceetified  Copy. 

Since  all  instruments  of  writing  relating  to 
real  estate  may  be  recorded,  whether  acknowl- 
edged or  proved  according  to  law  or  not,  and 
from  the  time  of  filing  the  record  constitutes 
notice  to  subsequent  purchasers  and  creditors, 
but,  when  not  aclcnowledged,  are  not  available 
for  any  other  purpose,  a  certified  copy  of  the 
re<?ord  of  an  alleged  conveyance  o£  real  estate  in 
the  form  of  a  lease  which  was  unacknowledged 
was  inadmissible  to  prove  the  instrument  on 
the  issue  of  title. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent  Dig.  t§  22-46;   Dec  Dig.  f  5.*] 

5.  Evidence  (f  174*)— Secondary  Evidence 
—  Recobd  — Imstruments  Affectino  Real 

Under  Rev.  St  1874,  c  30,  §  35,  provid- 
ing that  the  acknowledgment  of  deeds  and  other 
instruments  relating  to  real  estate  by  the  pnr- 
ties  or  proof  of  their  execution  in  the  manner 
provided  may  be  certified  by  certain  officers, 
and  when  so  acknowledged  or  proved,  whether 
recorded  or  not,  may  be  read  in  evidence  witn- 
ont  further  proof  of  execution,  if  recorded,  the 
record  is  'not  primary  proof,  but  may  be  resort- 
ed to  only  as  secondary  evidence  on  proof  to 
the  satisfaction  of  the  court  that  the  original 
instrument  is  lost,  and  not  within  the  jtower  of 
the  party  wishing  to  use  it  to  produce. 

lEA.    Note.— For   other  cases,   see   Evidence, 
Cent.  Dig.  J  564 ;   Dec.  Dig.  {  174.*] 

6.  Acknowledgment  (|  5*)  —  Instbuitknts 
Affecting  Real  Estate  —  Want  of  Ac- 
knowledgment —  Certified-  Copy  of  Rec- 
ord. 

Hev.  St  1874,  c  30,  J  35,  provided  that 
the  acknowledgment  of  deeds  and  other  instru- 
ments affecting  real  estate  might  be  certified 
by  certain  officers,  and  that,  when  so  acknowl- 
edged or  proved,  they  might  be  read  in  evi- 
dence, without  further  proof  of  execution.  Sec- 
tion 36  provided  that  whenever  it  was  proved 
that  the  original  of  a  deed,  conveyance,  or  other 
writing  of  or  concerning  lands,  acknowledged  or 
provea  "according  to  any  of  the  laws  of  this 
state,"  is  lost,  and  not  within  the  power  of  the 
party  wishing  to  use  it  to  produce,  the  record  of 
such  deed,  conveyance,  or  other  writing  or  a 
transcript,  certified,  etc.,  may  be  read  In  evidence 
with  like  effect  as  though  the  original  waa  pro- 
duced.   Held,  that  neither  of  such  sections  au- 
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thorized  the  readine  In  evidence  of  a  copy  ot 
the  record  of  a  deed  not  acknowledged  or  prov- 
ed in  the  manner  provided  by  chapter  30,  proof 
of  which  was  attempted  at  the  trial  by  the  al- 
leged subscribing  witness. 

[Ed.  Note.— For  other  cases,  see  Acknowledg- 
ment, Cent.  Dig.  §i  22-45;    Dec.  Dig.  {  5.»] 

7.  Evidence  (|  373*)  —  Authentication  of 
Copy— Blue  Print. 

Evidence  held  insufficient  to  establish  the 
authenticity  of  a  blue  print  alleged  to  be  a  copy 
of  a  conveyance  in  the  form  of  a  lease. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  §  1593 ;   Dec.  Dig.  f  373.»] 

8.  BXECUTOKS   AND  Administratoss  (§   72*) — 

Inventory  —  Reference  to  Instrument  — 

Effect— Estoppel. 

That  an  executrix  in  her  inventory  in  set- 
ting out  the  title  to  certain  real  property  men- 
tioned a  paper  purporting  to  be  a  life  lease  of 
the  property,  bearine  a  specified  date,  and  sign- 
ed by  testator  to  "W.  and  others,"  etc.,  was  not 
a  recognition  of  the  validity  of  the  instrument, 
hot  only  an  aclcnowledgment  of  the  existence  of 
a  record  purporting  to  convey  the  title. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  (  821;  Dec. 
Dig.  {  72.»] 

9.  Equity  (|  153*)  —  Bii,i,  —  Construction — 
Admissions. 

A  bill  for  partition  alleged  that  complain- 
ant had  been  informed  that  a  certain  instru- 
ment bad  been  discovered  among  the  papers  of 
W.,  under  whom  she  claimed,  after  his  death, 
and  had  been  filed  for  record  and  recorded,  and 
the  copy  of  the  instrument  as  recorded  was  at- 
tached to  the  bill  as  an  exhibit,  but,  on  infor- 
mation and  belief,  complainant  alleged  that 
the  instrument  never  was  delivered.  The  an- 
swer averred  that  complainant's  deceased  hus- 
band, under  whom  she  claimed,  entered  and 
collected  and  appropriated  rents,  and  there- 
fore he  and  complainant,  claiming  under  him, 
were  estopped  to  deny  the  validity  of  the  in- 
strument. A  cross-bill  waa  also  filed  alleging 
the  execution  and  delivery  of  this  instrument, 
which  complainant  answered,  denying  the  same 
on  information  and  belief  as  in  the  bill.  Held, 
that  the  allegations  in  the  bill  did  not  amount 
to  an  admission  that  the  instrument  attached  to 
the  bill  was  a  copy  of  the  original  instrument 
and  that  complainant  had  no  defense  thereto, 
except  want  of  delivery. 

[Ed.  Note.— For  other  cases,  see  Equity,  Dec. 
Dig.  i  153.*] 

10.  WiLia  (8$  606,  524*)- Construction  — 
Vesting  His  Estate— Death  of  Children 
—TiMEi— "Heirs"— "But." 

Testator  devised  all  his  real  estate  to  his 
widow  so  long  as  she  should  remain  such,  and 
then  providea  that  certain  of  his  real  estate 
should  not  be  sold  or  incumbered,  and,  on  the 
death  of  the  widow,  should  be  owned  and  used 
by  his  children  as  equal  co-owners,  "but  in  case 
of  the  death  of  any  one  leaving  heirs,  then  the 
share  of  such  deceased  child,"  in  equal  portions, 
should  descend  to  his  or  hel  heirs,  and,  on  the 
death  of  the  children  or  any  of  them,  the  prop- 
erty should  descend  to  their  respective  heirs  in 
fee  simple  absolute.  Held,  that  the  word 
"heirs"  In  the  clause,  "in  case  of  the  death  of 
any  one  leaving  heirs,"  meant  children  or  heirs 
of  the  body,  and  that  since  the  word  "but,"  fol- 
lowing the  creation  of  the  life  estate  in  testa- 
tor's children,  marked  the  beginning  of  an  ex- 
ception, and  was  used  in  the  sense  of  "except," 
"unless,"  "save."  "yet"  "still,"  "however," 
"nevertheless,"  the  clause  relating  to  the  death 
ot  any  of  the  children  referred  to  their  death 
during  the  lifetime  of  the  widow,  and  that,  as 
to  children  surviving  her,  no  contingency  long- 


er existed,  the  words  "heirs"  In  the  laat  clause 
not  being  limited  to  heirs  of  the  body,  but  re- 
ferring to  testator's  heirs  generally. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  J|   1090-1099,  1116-1127;    Dec.   Dig.   fi 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  928,  927;  vol.  4,  pp.  3241-5265; 
vol.  8,  pp.  7677,  7678.] 

11.  Wills  (J  608*)— Constbuotion— Devise- 
Rule  IN  Shelley's  Case. 

Testator,  after  devising  real  estate  to  Us 
wife  so  long  as  she  remained  his  widow,  pro- 
vided that  certain  of  his  real  estate  should  not 
be  incumbered  by  her,  but,  on  her  marriage  or 
death,  should  be  "held,  owned,  and  used^'  by 
testator's  children  as  co-owners  for  and  during 
the  full  period  of  their  several  natural  lives, 
but,  in  case  of  the  death  of  any  one  leaving 
heirs,  then  the  share  of  such  deceased  child,  in 
equal  portions,  should  descend  to  his  or  her 
heirs,  and  on  the  death  of  the  children  or  any 
of  them  the  property  should  descend  to  their  re- 
spective heirs  in  fee  simple  absolute.  Held. 
that  the  word  "heirs"  was  used  as  a  word  of 
limitation,  and  not  of  purchase,  and  that  testa- 
tor's children  thereby  acquired  a  fee,  under  the 
rule  in  Shelley's  Case. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  1372-1378 ;   Dec  Dig.  {  608.*] 

12.  Appeal  and  Ebbob  (g  187*)— OBJEcnoNa 
Not  Raised  Below— Defect  of  Parties. 

Where  parties  to  a  partition  suit  up  to 
the  time  of  decision  had  been  invoking  the 
court's  jurisdiction  to  grant  the  relief  they  were 
respectively  seeking,  and  to  make  partition  of 
the  premises  without  reference  to  the  rights 
of  persons  not  joined,  but  subsequently  claimed 
to  be  Interested,  defendants  were  not  entitled  to 
assert  on  appeal  that  the  court  erroneously  en- 
tered a  decree  without  the  presence  of  such  par- 
ties, and  until  another  pending  suit  had  been 
determined. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  1184-1189;    Dec.  Dig.  i 

13.  Appeal  and  Ebbob  (|  107*)— Obdkbs  Ap- 

fealable— Reference. 

An  order  referring  a  partition  suit  to  a 
master  for  an  accounting  to  enable  the  court 
to  arrive  at  a  decision  for  the  apportionment  of 
costs,  including  a  reasonable  solicitor's  fee,  and 
to  report  what  would  be  a  reasonable  sum  for 
the  necessary  services  of  complainant's  solicitor, 
was  not  reviewable  on  appeal  prior  to  an  al- 
lowance of  such  fee. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  735-739;  Dec  Dig.  i 
107.*] 

Appeal  from  Superior  Court,  Cook  Coun- 
ty;   William  Fennimore  Cooper,  Judge. 

Bill  by  Antoinette  Thayer  Winter  against 
Sarah  P.  Dibble  and  another.  Judgment  for 
complainant,  and  defendanta  appeaL  Af- 
firmed. 

Albert  M.  Kales,  for  appeUants.  Morris 
St  P.  Thomas,  for  appellee. 

DUNN,  J.  The  defendants  have  appealed 
from  a  decree  of  partition  involving  several 
parcels  of  real  estate  claimed  by  different 
titles  and  presenting  distinct  questions.  Ap- 
pellee claims  as  the  widow  and  sole  devisee 
of  Samuel  Blair  Winter,  who  died  in  Decem- 
ber, 1908,  leaving  no  descendant,  but  leav- 
ing the  appellants,  bis  sisters,  heirs  survlv- 
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Ing  him.  For  more  than  a  year  preceding 
his  death  he  was  domiciled  In  Holland, 
Mich.,  where  he  died,  and  shortly  before  Ms 
death  he  there  executed  a  will  devising  all 
Ms  property  to  the  fii^>ellee.  The  will  was 
tidmltted  to  probate  In  Michigan,  and  an 
authenticated  copy  was  filed  In  the  probate 
court  of  C!ooIc  county  In  accordance  with  the 
proTlslons  of  the  statute  which  relate  to 
foreign  wills.  The  appellee  thereupon  filed, 
the  bill  now  under  review  for  the  partition 
of  the  premises.  The  appellants  soon  after 
filed  their  bill  against  the  appellee  to  have 
the  copy  of  the  will  set  aside,  canceled,  and 
declared  void  on  account  of  the  want  of  tes- 
tamentary capacity  of  the^  testator  and  un- 
due Influence  exercised  upon  him.  The  court 
dismissed  the  latter  bill  upon  demurrer,  but 
this  decree  was  reversed  (Dibble  v.  Winter, 
247  111.  243,  93  N.  E.  145),  the  cause  was  re- 
manded, and  It  was  pending  when  the  decree 
was  entered  In  the  partition  suit  at  the  De- 
cember term,  1910. 

It  iB  the  claim  of  the  appellee,  in  accord- 
ance with  which  the  decree  was  rendered, 
that  Samuel  Blair  Winter  and  his  two  sis- 
ters, the  appellants,  were  in  his  lifetime  ten- 
ants In  common,  in  equal  shares,  of  all  the 
real  estate  mentioned  In  the  bill,  and  that 
the  appellee  succeeded,  under  his  will,  to  his 
title.  The  appellants,  on  the  other  hand, 
contMid  that  Samuel  Blair  Winter  had  only 
a  Ufe°  estate  in  the  whole  of  one  parcel  and 
in  the  undivided  third  of  another,  and  had, 
therefore,  no  Interest  in  these  two  parcels 
which  he  could  devise.  They  also  contend 
that  thte  appellee  was  not  lawfully  married 
to  Samuel  Blair  Winter;  that  there  is  a  de- 
fect of  parties  defendant;  that  the  entry  of 
the  decree  should  have  been  postponed  until 
the  determination  of  the  suit  to  set  aside  the 
copy  of  the  will  and  until  claims  against 
the  estate  of  Samuel  Blair  Winter  have  beeif 
barred;  and  that  the  court  erred  in  referring 
the  cause  to  the  master  to  ascertain  a  rea- 
sonable solicitor's  fee  for  the  complainant 

[1]  Samuel  Blair  Winter  and  the  appellee 
were  married  in  June,  1907,  by  a  minister 
of  a  Congregational  church,  at  the  home  of 
the  appeUant,  Mrs.  Dibble,  in  Chicago.  SM- 
dence  was  introduced  tending  to  prove  that 
ahe  had  previously  been  married  three  times, 
and  that  her  former  husbands  were  living 
at  the  time  of  the  last  marriage.  It  is  in- 
sisted that  the  last  marriage  was  not  shown 
to  be  lawful  because  the  evidence  does  not 
show  that  the  appellee  was  divorced  from 
any  of  her  husbands.  The  rule  is  well  set- 
tled that,  where  the  celebration  of  a  mar- 
riage is  shown,  everything  essential  to  the 
validity  of  the  marriage,  including  the  ca- 
pacity of  the  parties,  will  be  presumed.  If  a 
prior  marriage  is  shown,  the  death  or  di- 
vorce of  the  former  spouse  will  be  presumed, 
and  the  burden  is  on  the  party  asserting  the 
Invalidity  of  the  subsequent  marriage  be- 
cause of  the  former  to  show  that  the  former 
spouse  Is  living  and  has  not  been  divorced, 


even  though  such  burden  imposes  the  prov- 
ing of  a  negative.  Potter  v.  Clapp,  203  111. 
592,  68  N.  E.  81,  96  Am.  St  Kep.  322;  Cart- 
wright  V.  McGown,  121  lU.  388,  12  N.  B. 
737,  2  Am.  St  Rep.  105;  Scbmlsscur  v.  Bea- 
trle,  147  la  210,  35  N.  B.  525 ;  Cole  v.  Cole, 
153  lU.  686,  88  N.  B.  703. 

[2]  To  sustain  the  burden  thus  Imposed 
upon  them,  the  appellants  Introduced  evi- 
dence tending  to  show  that  the  appellee  in- 
stituted divorce  proceedings  against  each  of 
her  husbands  in  Cleveland,  Ohio.  This,  of 
course^  has  no  tendency  to  prove  that  she 
was  not  divorced  from  them.  The  appellants 
filed  a  cross-bill,  one  of  the  purposes  of  which 
was  to  obtain  a  discovery  from  the  appellee 
as  to  when  and  where  any  divorce  suits  to 
which  she  was  a  party  had  ever  been  pend- 
ing. She  demurred  to  this  portion  of  the 
croes-bUl  because  the  allegations  were  not 
sufficiently  definite,  and  because  it  was  ob- 
vious that  the  purpose  of  the  appellants  in 
seelilng  the  discovery  was  to  obtain  evidence 
that  the  appellee's  marriage  to  Samuel  Blair 
Winter  was  bigamous,  and,  if  that  fact  were 
established,  the  appellee  might  be  subject  to 
Indictment  and  punishment  The  court  sus- 
tained the  demurrer,  and  the  counsel  for  the 
appellants  seems  to  think  that  from  this  ac- 
tion in  regard  to  the  pleadings  some  infer- 
ence should  be  drawn  against  the  appellee  in 
the  hearing  upon  the  evidence.  We  do  not 
see  any  basis  for  this  claim.  There  was  no 
evidence  tending  to  impeach  the  validity  of 
the  appellee's  marriage. 

The  two  parcels  of  property  the  title  to 
which  Is  drawn  in  question  on  this  appeal 
were  known  as  417  and  421  Warren  avenue, 
which  win  be  referred  to  as  the  Warren  ave- 
nue property,  and  005  and  007  West  Madison 
street,  which  will  be  referred  to  as  the  Madi- 
son street  property.  Peter  Winter,  the  father 
of  Samuel  Blair  Winter,  owned  the  Madison 
street  property  In  his  lifetime,  and  it  is  the 
claim  of  the  appellants  that  he  conveyed  it 
to  Samuel  Blair  Winter  for  life  after  the 
death  of  Peter  Winter,  and  then  to  the  ap- 
pellants, with  certain  gifts  over.  The  ap- 
pellee's claim  is  that  Peter  Winter  did  not 
convey  this  property  but  owned  it  at  his 
death,  and  that  it  passed  under  his  will  to 
Samuel  Blair  Winter  and  the  appellants,  in 
equal  shares.  The  questions  in  regard  to 
the  conveyance  concern  its  execution,  its  con- 
tents and  its  construction,  all  of  which  are 
in  issue. 

The  Instrument  which  is  claimed  to  have 
the  effect  of  a  conveyance  was  not  produced 
at  the  hearing,  but  was  sought  to  be  estab- 
lished by  secondary  evidence,  and  a  document 
certified  by  the  recorder  of  Cook  county  to 
be  a  copy  of  an  instrument  recorded  in  his 
office  was  Introduced  In  evidence.  It  bore 
the  date  of  November  20,  1880,  purported  to 
be  signed  by  Peter  Winter  and  Samuel  Blair 
Winter  and  to  be  witnessed  by  Isaac  Winter. 
though  it  was  not  acknowledged,  and  was 
filed  for  record  on  September  29,  1883,  20 
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days  after  the  death  of  Peter  Wtatar.  It  oc- 
cupies four  pages  of  the  printed  abstract, 
and  Is  In  the  form  of  a  lease  by  Peter  Win- 
ter, of  the  first  part,  to  Samuel  Blair  Win- 
ter, of  the  second  part,  of  the  Madison  street 
property  from  the  day  of  the  death  of  the 
party  of  the  first  part.  In  the  year  1870,  to 
the  day  of  the  death  of  the  party  of  the 
second  part.  In  1870.  It  provides  that  the 
"party  of  the  second  part  Is  to  pay  all  taxes 
and  aBsessments  and  keep  the  property  In 
good  repair,  and  the  rents  of  the  above  905 
and  907  West  Madison  street  to  be  used  for 
the  support  and  maintenance  of  Samuel 
Blair  Winter  so  long  as  he  may  live.  Aft- 
er his  death  the  rest  of  the  property  905-907 
West  Madison  street  shall  be  equally  divided 
between  my  daughters,  Mrs.  Sarah  P.  Dib- 
ble and  Estella  Winter,  or  If  they  should 
die,  or  either  of  them,  then  each  one's  share 
to  go  to  their  children,  If  any,  or  either  die 
die  without  heirs,  the  surviving  heirs  to 
have  the  Income  by  complying  with  the  re- 
quirements of  this  lease."  Then  follow  about 
three  pages  of  covenants  and  agreements  en- 
tirely Inappropriate  to  a  deed  conveying  a 
life  estate  or  fee,  and  meaningless  In  that 
connection,  but  of  such  a  character  as  are 
frequently  found  In  leases. 

That  an  Instrument  relating  to  this  Madi- 
son street  property  was  executed  by  Peter 
Winter  and  Samuel  Blair  Winter  about  the 
time  of  the  date  of  this  Instrument  and  de- 
livered to  Samuel  Blair  Winter  Is  proved  by 
the  testimony  of  Isaac  Winter.  An  Instru- 
ment relating  to  this  Madison  street  property 
purporting  to  be  executed  by  Peter  Winter 
and  Samuel  Blair  Winter  was  filed  for  rec- 
ord In  the  recorder's  office  of  Coolc  county 
on  September  29,  1883,  and  there  recorded. 
But  the  evidence  falls  to  show  that  these 
two  are  the  same  instrument  The  deposi- 
tion of  Isaac  Winter,  the  attesting  witness, 
was  taken  in  the  spring  of  1910 — 29  years 
after  the  instrument  was  executed,  when  he 
was  89  years  old.  He  testified  that  he  re- 
membered being  a  witness  to  an  instrument 
in  November,  1880,  between  Samuel  Blair 
Winter  and  Peter  Winter— a  lease  of  the 
Madison  street  property.  The  lease  was  to 
go  to  Blair  Winter  and  the  rent  of  these 
shops  after  his  father's  death,  then  the  rents 
were  to  go  to  Sarah  P.  Dibble  and  Estella 
Winter;  that  it  was  a  long  instrument, 
written  on  one  sheet  with  a  pen,  but  not  in 
the  handwriting  of  either  Peter  Winter  or 
Samuel  Bialr  Winter.  When  the  recorder's 
copy  was  read  over  to  him,  he  said  he  be- 
lieved It  was  a  copy  of  the  lease  referred  to, 
but  on  cross-examination  said  that  he  could 
not  tell  about  that;  that  all  be  remembered 
about  the  lease  was  the  part  that  was  to  go 
to  Blair  and  the  girls,  the  way  he  understood 
it;  that  all  he  remembered  was  that  Blair 
was  to  draw  after  Peter's  death;  that  it 
should  go  to  Estella  Winter  and  Sarah  Dib- 
ble, the  rents  of  the  shops  were  to  go  to 
them;  that,  when  they  died,  he  did  not  re- 


member exactly  what  was  to  become  of  It, 
or  whether  the  lease  said  anything  about 
that  or  not  He  said  that  be  remembered 
the  meaning  of  the  lease  ioA  that  was  about 
all,  he  could  not  remember  the  language ; 
that  he  had  read  the  lease,  but  was  uncer- 
tain whether  he  had  read  all  of  it ;  that  he 
had  not  seen  or  thought  of  It  slnoe  1881, 
whep  Samuel  Blair  Winter  had  it;  that  it 
was  delivered  to  Samuel  Blair  Winter  when 
Peter  Winter  signed  it.  No  other  witness 
who  had  ever  read  the  instrument  testified 
about  it 

[3]  The  testimony  of  a  witness  29  years 
after  the  casual  reading  of  an  instrument 
containing  a  thousand  words  or  more,  who 
cannot  remember  the  substance  of  '  the  in- 
strument but  only  the  meaning  of  part  of 
it  as  he  understood  it,  and  that  he  believes 
a  document  read  to  him  is  a  C(H;>y  of  the 
original  instrument,  is  not  of  that  certain 
and  satisfactory  character  required  to  divest 
titles  to  real  estate.  "To  prove  the  contents 
of  a  written  Instrument,  the  vague  recollec- 
tions of  witnesses  are  not  sufficient  to  sup- 
ply its  place.  The  substance  of  the  contract 
ought  to  be  proved  satisfactorily;  and,  If 
that  cannot  be  done,  the  party  is  in  the  con- 
dition of  every  other  suitor  in  court  who 
has  no  witness  to  support  his  claim.  When 
the  parties  reduce  their  contract  to  writing, 
the  obligation  and  duties  of  each  are  de- 
scribed and  limited  by  the  instrument'  itself. 
The  safety  which  is  expected  from  them 
would  be  much  Impaired  If  they  conld  be 
established  upon  uncertain  and  vague  Im- 
pressions of  witnesses."  Ranldii  v.  Crow,  19 
111.  626. 

The  appellant,  Mrs.  Dibble,  testified  that 
Immediately  after  the  death  of  Peter  Winter 
Samuel  Blair  Winter  had  the  lease  in  bis 
possession ;  that  he  then  delivered  it  to  Mr. 
Dibble,  her  husband,  to  be  recorded;  tbat 
Mr.  Dibble  had  it  recorded  and  kept  it  until 
bis  death,  when  Mrs.  Dibble  found  It  in  his 
papers  and  delivered  it  to  her  brother.  Mrs. 
Dibble  never  saw  the  instrument  In  her  fa- 
ther's lifetime,  and  does  not  say  tbat  she 
ever  read  it  She  is  therefore  unable  to 
identify  the  instrument  given  by  her  brother 
to  her  husband  as  the  Instrument  executed 
by  her  fatner  and  witnessed  by  Isaac  Win- 
ter. 

[4]  The  certified  copy  of  the  instrument 
recorded  in  the  recorder's  office  was  not  ev- 
idence of  the  contents  of  the  Instrument  ex- 
ecuted by  Peter  Winter.  All  instruments  of 
writing  relating  to  real  estate  may  be  re- 
corded, and  from  the  time  of  filing  for  that 
purpose  they  constitute  notice  to  subsequent 
purchasers  and  creditors,  whether  acknowl- 
edged or  proved  according  to  law  or  not. 
The  record  of  unacknowledged  and  unproved 
Instruments  is  not,  however,  available  a& 
evidence  for  any  other  purpose  than  to  show 
notice.  The  object  of  the  recording  laws  In 
permitting  such  unproved  instruments  to  be 
filed  is  not  to  preserve  -the  evidence  of  title 
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but  to  give -notice  of  claim.  The  record  does 
not  prove  anything.  It  only  gives  warning 
which  persons  dealing  with  the  land  must 
heed. 

[S]  The  statute  provides  that  the  acknowl- 
edgment of  deeds  and  other  Instruments  re- 
lating to  real  estate  by  the  parties,  or  the 
proof  of  their  execution  In  the  manner  men- 
tioned In  the  statute,  may  be  certified  by 
certain  officers  authorized  for  that  purpose, 
and  that  when  so  acknowledged  or  proved, 
whether  recorded  or  not,  they  may  be  read 
In  evidence  without  further  proof  of  execu- 
tion. If  recorded,  the  record  does  not  be- 
come primary  proof,  but  may  be  resorted  to 
only  as  secondary  evidence  upon  its  appear- 
ing, to  the  satisfaction  of  the  court,  that  the 
original  deed  so  acknowledged  or  proved  and 
recorded  is  lost  or  not  In  the  power  of  the 
party  wishing  to  use  it.  In  which  case  the 
record,  or  a  transcript  thereof,  certified  by 
the  recorder,  may  be  read  in  evidence.  This 
is  the  provision  of  section  35  of  chapter  SO 
of  the  Revised  Statutes  of  1874,  and  It  can- 
not be  plausibly  insisted  that  the  certified 
copy  Is  admissible  under  this  section,  for  It 
expressly  applies  only  to  deeds  "acknowledg- 
ed or  proved  according  to  the  provisions  of 
this  act,"  and  the  only  method  of  proof,  ac- 
cbrding  to  those  provisions,  is  by  a  witness 
whose  testimony  is  certified  to  by  the  officer 
taking  the  proof. 

[6]  It  is,  however,  argued  that  the  certified 
copy  is  admissible  under  section  36  of  chap- 
ter 30,  because  that  section  refers  to  Instru- 
ments "acknowledged  or  proved  according 
to  any  of  the  laws  of  this  state,"  Instead  of 
"according  to  the  provisions  of  this  act," 
and  it  is  said  this  Instrument  has  been  prov- 
ed by  the  attesting  witness,  which  Is  "ac- 
cording to  the  laws  of  this  state."  Disre- 
garding the  assumption  thus  made  of  the 
whole  matter  at  Issue  (for  If  the  Instrument 
has  been  proved  by  the  attesting  witness 
there  is  no  occasion  for  further  discussion  on 
this  point),  the  assumption  that  the  differ- 
ence in  the  language  of  these  two  sections 
in  the  particular  mentioned  creates  any  dif- 
ferent rule  as  to  the  application  of  the  two 
sections  Is  unwarranted.  Section  35  of  chap- 
ter 30  has  been  the  law  of  this  state  since 
1827,  when  it  was  enacted,  substantially  as 
It  now  reads,  as  section  17  of  "an  act  con- 
cerning conveyances  of  real  property."  Un- 
der this  section,  this  court  held  that,  in  or- 
der to  admit  certified  copies  of  the  instru- 
ment mentioned  in  evidence,  It  was  neces- 
sary tb  make  Strict  proof  of  the  existence 
of  the  original,  Its  loss,  diligent  search,  and 
of  all  the  requirements  of  the  common  law 
for  the  admission  of  secondary  evidence. 
Dickinson  v.  Breeden,  25  111.  186.  In  order 
to  obviate  this  construction,  relax  the  rule 
laid  down  by  the  court,  and  modify  the 
strictness  of  the  common-law  rule,  the  Leg- 
islature In  1861  passed  an  act  which,  with 
a  slight  change,  became  sections  36  and  37 
of  chapter  30  of  the  Revised  Statutes  of 


1874.  Delnlnger  v.  McConnel,  41  lU.  227; 
Plsk  V.  Klssane,  42  111.  89;  Nixon  v.  Cob- 
lelgh,  52  111.  387.  This  act  was  dealing  with 
precisely  the  same  subject  as  section  35,  and 
the  object  of  both  was  to  obviate  the  dllB- 
culties  attending  the  Introduction  of  sec- 
ondary evidence  of  Instruments  which  had 
been  acknowledged  or  proved  and  certified  In 
such  a  way  that  the  originals  would  be  ad- 
missible without  any  preliminary  proof.  The 
act  had  nothing  to  do  with  the  subject-mat- 
ter of  section  31,  and  was  not  Intended  to 
Include  In  Its  provisions  the  miscellaneous, 
unacknowledged,  and  unproved  documents 
and  papers  which  might,  under  the  provisions 
of  that  section,  be  recorded  and  constitute 
notice,  but  for  the  reading  In  evidence  of 
which  documents  and  papers,  or  the  record 
thereof,  neither  that  section  nor  any  other 
made  any  provision.  Section  35,  when  pass- 
ed In  1827,  was  a  part  of  the  act  which 
provided  for  the  acknowledgment  and  prov- 
ing of  deeds,  and  therefore  mentioned  the 
Instruments  to  which  It  referred  as  those- 
"acknowledged  or  proved  according  to  the 
provisions  of  this  act"  Section  36  did  not 
purport  to  be  a  part  of  any  othet  act,  and 
this  accounts  for  the  different  language,  "ac- 
knowledged or  proved  according  to  any  of 
the  laws  of  this  state,"  in  which  it  refers 
to  Instruments  of  the  sam6'  character  as 
those  mentioned  In  section  3$.  This  differ- 
ence in  language  does  not  require  or  Justify 
any  difference  in  the  construction  of  the 
two  sections.  The  statute  does  not  authorize 
the  reading  In  evidence  of  the  record  <?f  a 
deed  not  acknowledged  or  proved  as  provid- 
ed In  chapter  30  of  the  Revised  Statutes; 
and  this  conclusion  Is  supported,  Inferentlal- 
ly,  by  the  statement  of  the  court  In  a  case 
where  a  certified  copy  of  the  record  of  a 
deed  was  admitted,  that  "this  evidence  ful- 
filled the  conditions  of  this  statute,  the  lease 
having  been  properly  acknowledged  and  re- 
corded in  the  proper  office."  Prettyman  v. 
Walston,  34  111.  175.  The  certified  copy  read 
In  evidence  by  the  appellants  was  not  evi- 
dence of  the  contents  of  the  Instmment  ex- 
ecuted by  Peter  Winter. 

[7]  The  evidence  connecting  the  Instru- 
ment executed  with  the  Instrument  record- 
ed is  not  satisfactory,  nor  is  the  evidence 
that  Samuel  Blair  Winter  caused  this  Instru- 
ment to  be  recorded.  The  evidence  of  the 
contents  of  the  Instrument  executed  by  Peter 
Winter  other  than  the  record  Is  altogether 
unsatisfactory.  So  the  claim  that  the  appel- 
lee Is  estopped  to  deny  this  Instrument  be- 
cause Samuel  Blair  Winter  went  Into  posses- 
sion under  it,  collected  the  rents,  and  received 
the  benefit  of  it  during  his  lifetime  Is  un- 
founded. While  he  collected  the  rents  and 
claimed  an  Interest  in  the  property  during  Ms 
lifetime,  the  evidence  falls  to  show  that  he 
did  so  under  this  instrument. 

[8]  Appellants  Introduced  in  evidence  a 
blue  print  which  Mrs.  Dibble  testified  was  a 
fac  simile  of  the  Instrument    Its  appearance 
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In  the  case  Is  not  very  satisfactorily  explain- 
ed. Mrs.  Dibble  testified  before  the  master 
on  April  21,  1910.  She  could  not  remember 
ever  having  seen  the  lease  In  her  father's  life- 
time, but  saw  it  in  her  brother's  possession 
Immediately  after  the  former's  death.  After 
her  husband's  death  she  found  it  In  his  safe- 
ty deposit  box  and  gave  It  to  her  brother. 
She  had  seen  the  original  very  many  times 
and  had  it  in  her  possession.  It  was  written 
on  several  sheets  of  paper — probably  as  many 
as  six — and  was  all  written  out  in  longhand. 
On  May  26th  Mrs.  Dibble  was  again  a  wit- 
ness before  the  master.  A  paper  was  put 
in  her  hands,  and  she  testified  that  it  was  a 
fac  simile  of  the  original  lease  of  the  Madi- 
son, street  property;  that  she  was  perfectly 
familiar  with  the  original  lease;  that  it  was 
in  her  hands,  and  she  certainly  was  familiar 
with  it;  that  the  lease  proper  was  printed 
and  then  her  father  filled  it  in;  that  It  was 
all  filled  in  with  his  writing,  with  which 
she  was  perfectly  familiar.  The  bine  print 
shows  a  printed  form  of  lease,  with  blanks 
containing  writing.  It  shows  the  signature 
of  Peter  Winter,  but  not  either  that  of 
Isaac  Winter  or  Samuel  Blair  Winter,  as 
does  the  certified  copy  of  the  recorder.  Mr& 
Dibble  gives  no  explanation  of  the  discovery 
of  the  blue  print,  whence,  when,  where  or  how 
it  came  into  her  possession,  whether  she  had 
it  or  had  seen  it  when  she  testified  five  weeks 
before,  who  made  it,  under  what  circum- 
stances, or  what  it  was  made  from.  Neither 
does  she  attempt  any  explanation  of  the  ver- 
satility of  her  memory,  which  seems  to  re- 
spond readily  to  the  exigency  of  the  occa- 
sion. She  seems  to  be  as  certain  in  May  that 
the  lease  was  written  on  the  single  sheet  of 
a  printed  blank  form  as  she  was  in  April 
that  It  was  all  written  in  longhand,  cover- 
ing half  a  dozen  sheets,  but  no  more  so. 
Without  questioning  her  good  faith,  It  seems 
impossible  to  repose  implicit  confidence  in 
her  accuracy  and  the  fidelity  of  her  memory 
under  the  circumstances.  Isaac  Winter  also 
testified  that  the  lease  was  written  with  a 
pen,  but  not  in  the  handwriting  of  Peter  or 
Samuel  Blair  Winter,  and  that  both  he  and 
Samuel  Blair  Winter  signed  It  as  well  as 
Peter  Winter,  yet  the  blue  print  shows  no 
signature  but  that  of  Peter  Winter.  It  may 
be  said  of  the  testimony  of  Mrs.  Dibble  that 
substantially  all  of  It  was  incompetenf  be- 
cause the  appellee  was  suing  as  the  devisee 
of  a  deceased  person.  Most  of  it  was  re- 
ceived, however,  without  objection,  but  her 
testimony  in  regard  to  the  blue  print  was 
objected  to  on  account  of  her  Incompetence 
and  should  not  have  been  considered.  With- 
out it  there  was  no  foundation  for  the  intro- 
duction of  the  blue  print  On  the  whole,  the 
blue  print  is  not  sufficiently  authenticated  to 
carry  any  weight 

[9]  It  is  also  insisted  that  Joanna  O.  Win- 
ter, the  widow  of  Peter  Winter  and  execu- 
trix of  his  will,  to  whom  he  devised  all  his 
property  for  life^  in  the  Inventory  of  his  es- 


tate (which  she  filed  in  the  probate  court) 
recognized  the  recorded  instrument  as  valid 
and  the  instrument  executed  by  Peter  Win- 
ter. The  item  referred  to,  in  setting  out  the 
title  to  the  Madison  street  property,  which 
is  Inventoried  as  a  part  of  the  estate,  m«i- 
tlons  "a  paper  purporting  to  be  a  life  lease 
of  said  property,  bearing  date  November  20, 
1880,  and  signed  by  Peter  Winter,  to  S.  B. 
Winter  and  others,  recorded  September  29, 
1883,  in  the  recorder's  oflSce  of  Cook  county, 
Illinois,  in  book  1376  of  records,  page  238." 
This  was  no  recognition  of  the  validity  of 
the  instrument  but  rather  a  mere  acknowl- 
edgment of  the  existence  of  a  record  pur- 
porting to  affect  the  title. 

[10]  The  appellants  insist  that  they  were 
not  called  upon,  under  the  pleadings,  to 
prove  the  contents  of  the  instrument  be- 
cause the  bill  has  attached  to  it  as  an  ex- 
hibit an  exact  copy  of  the  recorded  instm- 
ment,  and,  as  appellants  claim,  admits  that 
it  is  a  copy  of  the  original  instrument  and 
makes  no  objection  to  it  except  it  is  charged 
that  there  was  no  delivery  of  it  in  the  life- 
time of  Peter  Winter.  The  averments  of  the 
bill  in  regard  to  this  instrument  are  that  the 
appellee  had  been  informed  a  certain  instru- 
ment had  been  discovered  among  Peter  Win- 
ter's papers  after  his  death  and  had  been 
filed  for  record  and  recorded,  and  a  copy  of 
the  Instrument  as  so  recorded,  was  attached 
to  the  bill  as  an  exhibit  and  upon  Informa- 
tion and  belief  that  the  Instrument  never  was 
delivered  and  for  that  reason  never  became 
operative.  The  answer  averred  that  the  in- 
strument was  delivered  and  became  effective ; 
that  under  it  Samuel  Blair  Winter  entered 
into  possession  of  the  premises  and  collected 
and  appropriated  the  rents  to  his  own  use; 
and  that  thereby  he  and  those  claiming  under 
him  were  estopped  to  deny  the  validity  of  the 
Instrument  The  issues  on  which  the  cause 
was  submitted  were  not  confined  to  the  bill 
and  answer,  for  a  cross-bill  was  filed  by  the 
appellant  Estella  W.  Oair,  in  which  the  ex- 
ecution and  delivery  of  the  Instrument  of 
November  20,  1880,  were  averred.  The  ap- 
pellee answered  the  cross-bUl,  setting  up,  as 
in  her  original  bill,  the  Information  which 
she  bad  received  in  regard  to  this  supposed 
instrument,  but  expressly  stating  that  she 
had  no  personal  knowledge  as  to  the  truth 
of  such  information  and  did  not  make  any 
representation  or  admission  in  respect  there- 
to, but  left  the  cross-complainant  to  make 
such  proof  as  she  might  be  advised  in  respect 
of  the  execution  and  delivery  of  the  said 
supposed  Instrument  Under  these  plead- 
ings, there  was  no  admission  In  regard  to 
the  instrument  in  controversy,  but  all  ques- 
ttons  in  regard  to  its  existence,  identity,  ex- 
ecution, and  contents  were  left  for  deter- 
mination by  evidence. 

We  are  satisfied  with  the  conclusion  of  the 
chancellor  that  the  instrument  of  November 
20,  1880,  was  not  established  by  the  evl* 
dence. 
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[If]  By  his  will  Peter  Winter  devised  all 
his  real  estate,  so  long  as  she  should  re- 
main his  widow,  to  his  wife,  whom  he  nom- 
inated executrix,  with  power  to  sell  a  part 
of  such  real  estate.  She  died  not  having 
remarried.  The  remainder  in  the  Warren 
avenue  property  passed  by  the  following 
clause  In  the  will:  "My  real  estate  In  Chica- 
go Is  not  to  be  sold  nor  oicumbered  by  my 
executrix,  but  In  case  of  her  marriage,  then, 
subject  to  her  marital  rights  as  my  widow 
or  at  her  decease,  •  •  •  my  real  estate 
which  I  now  own  in  Chicago  Is  to  be  held, 
owned  and  used  by  my  said  children,  as 
equal  co-owners,  for  and  during  the  full  pe- 
riod of  their  several  natural  lives,  but  in 
case  of  the  death  of  any  one  leaving  heirs, 
then  the  share  of  such  deceased  child,  in 
equal  portions,  shall  descend  to  his  or  her 
heirs,  and  upon  the  death  of  my  said  chil- 
dren, .or  any  of  them,  the  property  shall 
descend  to  their  respective  heirs  in  fee  sim- 
ple absolute."  This  language  manifested  the 
testator's  Intention  to  give  to  ^each  of  his 
three  children,  subject  to  the  life  estate  of 
his  widow,  an  estate  for  life,  and  for  life 
only.  In  one-third  of  the  real  estate  he  own- 
ed In  Chicago  at  the  date  of  the  will.  The 
two  clauses  which  follow  this  gift,  "bat  In 
case  of  the  death  of  any  one  leaving  heirs, 
then  the  share  of  such  deceased  child,  in 
equal  portions,  shall  descend  to  his  or  her 
heirs,"  and  "upon  the  death  of  my  said  chil- 
dren, or  any  of  them,  the  property  shall  de- 
scend to  their  respective  heirs  In  fee  simple 
absolute,"  do  not  In  any  way  qualify  or  af- 
fect the  life  estate  so  given.  They  refer 
to  two  distinct  contingencies  which  may 
arise,  unless,  as  suggested  by  counsel  for  ap- 
pellants, the  second  clause  be  regarded  as 
mere  repetition,  by  way  of  special  emphasis 
of  what  was  said  in  the  first.  It  cannot, 
however,  be  so  regarded,  for  It  Is  a  rule  fre- 
quently refffl-red  to  In  the  Interpretation  of 
written  Instruments  that  the  intention  must 
be  ascertained  from  a  consideration  of  the 
whole  instrument;  that  every  word  in  the 
Instrument  is  presumed  to  have  been  placed 
there  for  some  purpose  and  must  be  given  ef- 
fect in  arriving  at  the  intention;  and  that  none 
can  be  arbitrarily  rejected  as  meaningless  or 
surplusage.  A  construction  which  requires 
the  rejection  of  an  entire  clause  in  an  Instru- 
ment is  not  to  be  admitted-  except  from  ab- 
solute necessity.  City  of  Alton  v.  Illinois 
Transportation  Co.,  12  IlL  38,  62  Am.  Dec. 
479;  Mittel  v.  Karl,  138  111.  65.  21  N.  D. 
653,  8  L.  R.  A.  655. 

The  sole  object  of  construction  of  a  will 
Is  to  ascertain  the  Intention  of  the  testator. 
That  intention  will  be  enforced  unless  it 
violates  some  rule  of  law.  In  seeking  It 
every  word  will  be  scrutinized  and  given 
force,  If  iMssIble.  The  language  will  be  in- 
terpreted in  view  of  the  circumstances  at- 
tendant upon  each  case,  and  the  variety  of 
language  and  of  circumstances  is  so  great 
that  precedents  are  usually  of  little  value. 


Rules  of  Interpretation  have  been  announc- 
ed and  are  observed,  but  all  yield  to  the 
prime  rule  that  the  intention  of  the  testator . 
must  control.  The  general  scheme  of  Peter 
Winter's  will  Is  not  complex.  Disregarding 
details  not  material  here,  it  was  to  provide 
for  his  wife  by  giving  to  her  the  use,  rents, 
and  profits  of  all  his  estate  during  her  life; 
then  for  his  children  by  giving  them,  among 
other  things,  after  his  wife's  death,  his  Chi- 
cago real  estate  for  life,  only;  then  to  give 
the  fee  ultimately  to  the  heirs  of  his  chil- 
dren. The  first  question  arises  out  of -the 
clause,  "in  case  of  the  death  of  any  one  leav- 
ing heirs."  The  parties  do  not  disagree 
that  the  word  "heirs"  here  means  children 
or  heirs  of  the  body,  and  such  must  be  its 
meaning.  Bradsby  v.  Wallace,  202  111.  239, 
66  N.  E.  1088.  They  do  differ,  however,  as 
to  the  time  to  which  the  words  referring  to 
the  death  of  any  of  the  children  relate.  The 
appellants  Insist  that  they  refer  to  death 
at  any  time,  and  that  the  children  of  the 
appellants  now  living  have  a  contingent  in- 
terest in  the  property  In  which  the  parents 
have  a  life  estate  only,  while  the  appellee 
insists  that  the  words  ref^  to  death  in  the 
lifetime  of  the  widow,  and  that,  the  chil- 
dren having  survived  her,  the  contingency  no 
longer  exists. 

The  appellants  rely  upon  the  rule  laid 
down  in  Fifer  v.  Allen,  228  111.  607,  81  N.  B. 
1105,  and  other  cases,  that,  when  a  devise 
Is  made  to  one  In  fee  and  In  case  of  his 
death  to  another  In  fee,  the  devise  over  will 
be  interpreted  as  referring  to  death  in  the 
testator's  lifetime  only,  but  when  the  death 
of  the  first  taker  Is  coupled  with  a  condi- 
tion which  may  or  may  not  occur,  as  death 
during  minority  or  leaving  no  children,  the 
devise  over,  unless  controlled  by  the  context, 
will  be  interpreted  as  referring  to  death  at 
any  time.  Those  were  all  cases  of  condi- 
tional fees,  where,  by  an  executory  devise, 
the  estate  In  fee  of  the  first  taker  was  ter- 
minated and  another  fee  limited  in  place  of 
it,  and  do  not.  In  terms,  apply  to  the  case 
in  hand.  Whether  the  rule  applies,  in  prin- 
ciple, to  this  case  or  not,  it  Is  only  a  pre- 
sumption, which  yields  to  a  contrary  inten- 
tion shown  by  the  will.  The  testator  here 
has  sufficiently  indicated  the  period  for  the 
final  ascertainment  of  the  Interests  vesting 
under  his  will  at  the  death  of  his  wife. 
Then  it  is  that  his  children  come  into  pos- 
session of  their  life  estates.  'The  parenthetic 
clause  does  not  afTect  the  estates,  but  pro- 
vides for  the  contingency  of  a  child's  death 
occurring  before  the  widow's  by  substituting 
an  estate  in  fee  to  such  child's  children  for 
the  life  estate  given  the  child  which  cannot 
come  Into  possession.  The  clause  is  intro- 
duced by  the  word  "but,"  which  Indicates  an 
exception  to  what  has  gone  before,  and  not 
by  the  word  "and,"  which  would  indicate 
a  continuation  of  the  same  subject  "But," 
whether  used  as  a  conjunction  or  a  preposi- 
tion, Indicates  exception.    As  a  conjunction, 
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it  is  used  as  a  connective  of  sentraces  more 
or  less  exceptive  or  adversative.  It  marks 
opposition  in  passing  from  one  tliongbt  to 
another.  It  Is  defined,  "except,"  "unless," 
"save,"  "yet,"  "still,"  "however,"  "neverthe- 
less." Webster's  New  Int  Diet;  Century 
Diet  In  tbe  present  instance  It  excepts  the 
case  mentioned  in  tbe  clause  it  Introduces 
from  tbe  operation  of  tbe  preceding  clause. 
Tbe  preceding  clause  provides  that  at  his 
wife's  decease  tbe  real  estate  shall  be  held, 
owned,  and  used  by  testator's  children  as 
tenants  in  common  during  their  natural  lives. 
Tbe'  time  to  which  It  refers  is  "at  her  de- 
cease." Tbe  exception  refers  to  tbe  same 
period.  It  does  not  refer  to  a  death  oc- 
curring after  ber  decease.  In  jsucb  case 
there  would  t>e  no  exception  from  tbe  pre- 
ceding clause,  for  tbe  life  estate  would  have 
been  enjoyed  to  tbe  same  extent  as  if  tbe 
exception  bad  not  been  introduced.  Tbe 
meaning  is  that  at  tbe  wife's  decease  eacb 
child  shall  have  a  life  estate,  except  in  case 
of  tbe  death  of  one  leaving  children.  In 
which  case  his  or  ber  children  shall  take  In 
fee  the  share  tbe  parent  would  have  taken 
for  life.  This  construction,  that- tbe  inten- 
tion of  tbe  testatSr  was  not  to  create  a  con- 
tingent remainder,  but  to  provide  that  tbe 
Issue  of  any  of  bis  children  dying  before  bis 
wife  should  be  alternative  benefldarles  of 
tbe  shares  of  their  parents,  la  further  sup- 
ported by  tbe  fact  that  what  is  devised  over 
Is  tbe  "share  of  such  deceased  child,"  tbe 
natural  meaning  of  which  is  an  undivided 
portion  of  the  estate  while  It  existed  as  his 
estate,  and  not  many  years  after  distribu- 
tion, as  might  probably  be  tbe  case.  Lump- 
kin v.  Lumpkin,  lOS  Md.  470,  70  AU.  238,  25 
L.  R.  A.  (N.  S.)  1063;  Galloway  v.  Carter, 
100  N.  C.  128,  6  8.  B.  4;  Fairfax  v.  Brown, 
60  Md.  50.  In  tbe  subsequent  clause,  where 
tbe. reference  Is. to  tbe  remainder  after  tbe 
distribution  of  tbe  life  estate,  tbe  testator 
uses  tbe  word  "property,"  and  not  "share" 
In  fact,  all  the  children  survived  tbe  widow, 
so  that  tbe  clause  referring  to  "death  leav- 
ing heirs,"  as  we  have  construed  it,  has  no 
effect  upon  the  estates  created  by  tbe  will, 
but  the  will  is  to  be  construed  as  though  it 
devised  to  tbe  three  children  life  estates  as 
tenants  in  common,  "and  upon  the  death  of 
my  said  children,  or  any  of  them,  the  prop- 
erty shall  descend  to  their  respective  heirs 
in  fee  simple  absolute."  Tbe  question  is  pre- 
sented whether  tbe  rule  in  Shelley's  Case  la 
applicable  to  this  language.  Under  tbe  op- 
eration of  that  rule,  if  a  life  estate  Is  grant- 
ed and  l>y  tbe  same  Instrument  tbe  remain- 
der is  limited  to  tbe  heirs  of  tbe  life  ten- 
ant, tbe  law  declares  the  remainder  to  be 
to  the  life  toiant  and  both  estates  vest  In 
blm.  Balls  t.  Davis,  241  lU.  636,  80  N.  m 
706,  29  L.  B.  A.   (N.  S.)  837. 

It  is  argued,  first,  that  tbe  word  "heirs" 
means  "heirs  of  tbe  body,"  and  It  is  so  ar- 
gued because  tbe  same  word  in  tbe  preced- 
ing danae  admittedly  means  "heita  of  tbe 


body."  Ordinarily  It  wlU  be  presumed  that 
a  word  used  more  than  once  in  an  Instru- 
ment has  the  same  meaning  eacb  time.  This 
is,  however,  only  a  presumption.  Technical 
words  are  presumed  to  be  used  according  to 
their  technical  meaning,  and  will  be  given 
that  meaning  unless  It  clearly  appears  that 
they  were  not  used  In  that  sense.  Tbe 
word  "heirs"  In  tbe  prior  clause  is  construed 
"children"  or  "heirs  of  the  body"  because 
the  context  makes  it  certain  that  no  other 
meaning  could  liave  been  intended.  Tbe  two 
clauses  do  not  concern  tbe  same  thing,  the 
first  referring  to  the  case  where  no  life  es- 
tate has  come  into  possession,  tbe  second  to 
tbe  disposition  of  property  after  the  termina- 
tion of  the  life  estate.  Tbe  word  Is  used  In 
such  dllferent  connection  in  tbe  two  cases 
that  Its  nse  as  "heirs  of  tbe  body"  in  the 
one  case  does  not  require  it  to  be  given  oth- 
er than  its  •technical  meaning  in  tbe  o^her. 

It  Is  also  insisted  that  in  tbe  second  clause 
tbe  word  "heirs"  means  collateral  heirs, 
being  contrasted  with  "heirs"  In  the  first 
clause  meaning  "heirs  of  the  body."  Under 
onr  construction  these  clauses  are  not  related, 
bat  tbe  "heirs"  referred  to  in  tbe  second 
clause  are  tbe  general  heirs. 

[12]  It  is  next  Insisted  that  tbe  words  "in 
fee  simple  absolute"  show  that  tbe  word 
"heirs"  was  used  as  a  word  of  purcbaae 
and  not  of  limitation,  and  that  therefore 
the  rule  in  Shelley's  Case  does  not  apply. 
The  effect  of  tbe  rule  where  it  applies  is  that 
tbe  law  declares  the  remainder  expressed  to 
be  to  tbe  heirs,  a  remainder  to  tbe  ancestor. 
One  taking  in  tbe  cliaracter  of  belr  must 
take  In  tbe  quality  of  belr,  and  all  heirs 
taking  as  heirs  most  take  by  descent  and 
must  take  tbe  estate  of  tbe  ancestor.  Tbe 
limitation  to  heirs  by  that  name  as  a  class,  to 
take  in  succession  from  generation  to  genera- 
tion, requires  tbe  estate  of  inheritance  Import- 
ed by  that  limitation  to  vest  in  the  ancestor. 
It  is  tbe  nature  of  the  estate  intended  to  be 
given  to  tbe  heirs,  whether  by  inheritance  or 
otherwise,  which  determines  tbe  application 
of  the  rule.  Baker  v.  Scott,  62  IIL  86;  Vangle- 
son  T.  Henderson,  150  111.  119,  86  N.  B.  974; 
Ward  V.  Butler,  239  111.  462,  88  N.  XX  ISO, 
29  L.  R.  A.  (N.  S.)  942;  Bails  ▼.  Davis, 
supra.  The  ordinary  form  Of  a  conveyitnce 
of  a  fee  at  common  law  was  to  the  grantee 
and  bis  heirs.  A  conveyance  to  tbe  grantee 
alone  gave  a  life  estate  only.  Tbe  added 
words,  "and  bis  heirs,"  Indicated  a  fee  sim- 
ple. Tbe  word  "heirs"  was  not  used  to  de- 
scribe tbe  persons  who  were  to  take  tbe 
estate  after  the  grantee's  death,  but  the 
quality  of  tbe  estate  granted,  which  was  a 
fee.  Tbe  estate  granted  was  not  different  If 
given  to  tbe  grantee  for  life  with  remainder 
to  bis  heirs.  The  addition  to  tbe  ordinary 
formula  for  granting  a  fee  of  tbe  words  "for 
life"  was  regarded  merely  as  an  effort  to  re- 
strict the  grantee^B  enjoyment  of  the  fee 
granted  to  him  by  lestreinlng  bis  power  of 
alienation,  and  tiie  law  would  not  pennit 
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this  to  be  done.  The  word  "heirs"  had 
therefore,  long  before  Shelley's  case  arose, 
been  regarded  as  a  word  descriptive  of  the 
estate  and  not  of  the  iierson,  and  the  rule 
called  by  Shelley's  name  was  merely  the 
announcement  of  a  legal  principle  which  had 
then  been  applied  by  the  courts  for  more 
than  200  years.  The  rule  as  stated  by  Coke 
(volume  1,  104a)  is  that  "when  the  ancestor 
by  any  gift  or  conveyance  takes  an  estate 
of  freehold,  and  in  the  same  gift  or  convey- 
ance an  estate  is  limited,  either  mediately  or 
immediately,  to  his  heirs  In  fee  or  in  tail, 
that  always  in  such  cases  'the  heirs'  are 
words  of  limitation  of  the  estate  and  not 
words  of  purchase."  This  Is  a  rule  of  law 
and  not  of  construction,  and  the  use  of' the 
word  "heirs,"  unless  It  clearly  appears  from 
the  instrument  to  have  been  used  In  a  senfe 
ditterent  from  its  strict  legal  meaning,  is 
conclusive  of  the  intention.  No  declaration, 
however  positive,  that  the  ancestor  sliall  be 
tenant  for  life  and  no  longer,  and  shall  have 
no  power  to  sell  or  dispose  of  the  premises 
or  any  part  of  them,  or  to  defeat  the  inten- 
tion of  the  testator,  will  prevent  the  applica- 
tion of  the  rule.  Lord  v.  Comstock,  240  111. 
492,  88  N.  E.  1012;  Deemer  v.  Eessinger,  206 
III.  57,  69  N.  E.  28;  Hageman  T.  Hageman, 
129  111.  164,  21  N.  a  814;  Carpenter  v.  Van 
Olinder,  127  111.  42,  19  N.  EL  866,  2  L.  B.  A. 
455,  11  Am.  St  Hep.  92.  If  a  testator  has 
used  technical  language  which  brings  the 
case  within  the  rule,  a  declaration,  however 
positive,  that  the  rule  shall  not  apply,  or 
that  the  estate  of  the  ancestor  shall  not  con- 
tinue beyond  the  primary  express  limitation, 
or  that  his  heirs  shall  take  by  purchase  and 
not  by  descent,  will  be  unavailing  to  exclude 
the  rule  and  cannot  affect  the  result.  Dan- 
iel V.  Whartenby,  17  WaU.  639,  21  L.  Ed. 
661;  Hargrave'B  Law  Tracts,  662;  2  Jarman 
on  Wills,  311.  A  grantor  or  testator  may 
use  the  word  "heirs"  in  the  sense  of  "chil- 
dren," and,  if  It  clearly  appears  to  have  been 
so  used,  the  rule  will  not  apply,  because  it 
then  appears  that  the  word  was  not  used  to 
describe  the  estate  granted,  but  the  persons 
who  should  take  the  estate.  Whenever  it  is 
made  to  appear  by  the  language  of  the  in- 
strument that  the  words  of  inheritance  were 
not  used  according  to  their  legal  import  to 
include  the  whole  line  of  inheritable  blood 
of  the  ancestor  and  to  make  him  the  stock 
of  descent,  but  have  been  used  in  a  re- 
strictive and  untechnical  sense,  to  designate 
individuals  to  whom  a  distinct  estate  is 
given  and  from  whom,  as  its  origin,  the  de- 
scent is  thereafter  to  be  derived,  the  rule 
will  be  excluded.  The  words  relied  upon 
here,  "In  fee  simple  absolute,"  in  no  manner 
.  affect  the  meaning  of  "their  resi)ective  heirs." 
Without  those  words  ''the  heirs"  would  im- 
ply a  fee  simple.  With  those  words  they 
mean  nothing  else.  There  is  no  doubt  of  the 
intention  of  the  testator  to  give  to  his  chil- 
dren e  life  estate  only,  and  not  an  e!><'ate  in 
fee.    It  is  equally  manifest  that  he  intended 


their  heirs  to  take  precisely  the  estate  which 
they  would  have  inherited  from  their  par- 
ents. There  is  nothing  in  the  language  to 
indicate  that  he  Intended  the  heirs  to  take 
it  in  any  other  way  than  as  heirs.  This  is 
the  exact  situation  which  calls  the  rule  into 
operation.  The  devise  Is  to  each  child  for 
life,  remainder  to  his  heirs.  The  words  "in 
fee  simple  absolute"  add  nothing  to  the 
meaning.  They  do  not  indicate  that  the  heirs 
shall  take  their  fee-simple  estate  otherwise 
than  as  heirs. 

Our  attention  has  been  called  to  various 
cases  where  words  of  limitation  or  of  ex- 
planation added  to  the  words  "heirs"  or 
"heirs  of  the  body"  have  been  held  to  qualify 
those  words  so  as  to  show  that  they  were  not 
used  in  their  technical  sense  but  as  meaning 
"children"  or  "issue"  or  the  persons  who 
might  be  heirs  at  a  particular  time,  or  as  de- 
scribing in  -some  other  way  the  particular 
persons  to  whom  the  estate  should  go.  In 
such  cases  the  rule  does  not  apply. 

In  Butler  v.  Huestls,  68  III.  594,  18  Am. 
Rep.  689,  the  appointment  was  to  Altieri  A 
Huestls  during  her  natural  life,  "the  rever- 
sion and  fee  thereof  to  the  heirs  of  her  body 
at  and  after  her  decease."  The  court  stated 
tint  the  rule  in  Shelley's  Case  can  operate 
in  this  state  only  in  the  one  case  where  a 
devise  gives  the  ancestor  a  freehold  for 
life  and  limits  the  inheritance  in  fee  to  the 
heirs  without  naming  any  particular  class, 
and  that,  therefore,  the  court  was  under  no 
imperative '  necessity  to  regard  the  words 
used  in  the  will,  "heirs  of  the  body,"  as 
words  of  limitation  rather  tlian  words  of 
purchase.  It  was  held  that  the  words  "heirs 
of  the  body,"  as  employed  in  the  will,  might 
be  regarded  simply  as  words  of  description, 
designating  the  children  of  Mrs.  Huestls -as 
the  persons  who  should  take  the  fee  of  the 
estate,  and  the  only  words  upon  which  this 
proposition  was  based  were  "at  and  after 
her  decease";  the  court  saying;  "The  very 
fact  the  enjoyment  of  the  estate  is  postpon- 
ed until  'at  and  after  the  decease'  of  Mrs. 
Huestls,  and  then  becomes  absolute,  shows 
beyond  doubt  the  testatrix  did  not  use  the 
words  'heirs  of  her  body'  in  the  common-law 
sense  of  the  words  of  limitation,  to  indicate 
a  class  of  persons  to  take  from  generation  to 
generation."  The  decision  reached  in  that 
case  was  inevitable,  for  the  only  question  in 
the  case  was  whether  the  appointment  to 
Mrs.  Huestls  disposed  of  the  fee;  and  wheth- 
er the  words  were  to  be  regarded  as  words 
of  limitation,  which  would  create  on  estate 
in  tail  at  common  law,  which  the  statute 
would  turn  into  an  estate  for  life  in  tics. 
Huestls  with  a  remainder  in  fee  simple  ab- 
solute to  the  heirs  of  her  body,  or  mere 
words  of  purchase,  which  conveyed  the  re- 
mainder, after  her  life  estate,  to  her  chil- 
dren la  fee  simple,  the  result  was  the  same 
so  far  as  the  fact  of  the  disposition  of  the 
fee  wan  concerned.  Whether  the  fact  that 
the  enjoyment  of  an  estate  in  remainder  ex- 
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pectant  tipon  the  termination  of  the  natnral 
life  of  a  preceding  tenant  was  postponed  un- 
til "at  and  after  the  decease"  of  sach  life 
tenant  could  throw  any  light  upon  the  In- 
tention that  the  remaindermen  should  take 
by  Inheritance  or  purchase  or  not,  this  case 
Is  no  authority,  direct  or  indirect,  for  the 
proposition  that  the  addition  of  the  words 
"In  fee  simple  absolute"  to  a  remainder  de- 
vised to  "heirs"  qualified  the  latter  word  so 
as  to  require  It  to  be  regarded  as  a  word 
of  purchase  and  not  of  limitation.  Words 
added  cannot  be  said  to  qualify  an  expression 
If' the  expression  means  the  same  thing  with 
the  words  added  as  without 

In  Powler  v.  Black,  136  111.  363,  26  N.  E. 
596,  11  L.  R.  A.  670,  It  Is  expressly  stated 
that  the  declaration  In  a  deed  that  It  was 
the  true  Intent  and  meaning  of  the  Instru- 
ment that  the  grantee  should  hold  only  dur- 
ing his  natnral  life  and  upon  his  death  the 
premises  should  be  held  in  fee  simple  by 
his  heirs  was  wholly  Ineffectual  to  make 
the  word  "heirs"  a  word  of  purchase. 

The  case  of  Westcott  v.  Meeker,  144  Iowa, 
311,  122  N.  W.  964,  29  L.  R,  A.  (N.  S.)  947, 
is  also  cited  by  counsel  for  appellants.  The 
Supreme  Court  of  Iowa  had  held  In  Doyle  t. 
Andls,  127  Iowa,  36,  102  N.  W.  177,  69  L.  R. 
A.  953  (a  case  Involying  the  construction  of 
a  deed)  that  the  rule  In  Shelley's  Case  was 
a  part  of  the  common  law  of  that  jurisdic- 
tion. In  Westcott  y.  Meeker,  supra,  which 
involTed  the  construction  of  a  wUl,  It  was 
held  that  the  rule  should  not  be  so  applied 
to  a  will  as  to  defeat  the  manifest  Inten- 
tion of  the  testator  In  respect  to  the  estates 
devised.  The  will  In  question  devised  the 
estate  to  children  during  their  natural  lives, 
with  "no  power  to  convey  or  dispose  of  the 
same,  their  respective  portions,  for  a  longer 
time  than  during  their  natural  lives,  respec- 
tively. At  the  death  of  my  children  afore- 
said, their  respective  portions  •  •  •  de- 
scoid  to  their  heirs,  respectively,  said  heirs 
to  have  absolute  title  unto  their  respective 
portions."  Of  course,  the  Intention  of  the 
testator  that  his  children  should  have  no 
more  than  a  life  estate  and  that  the  title 
should  descend  to  their  heirs  was  manifest, 
and  it  was  held  tiiat  the  will  should  be  con- 
strued according  to  the  Intention,  without 
regard  to  the  rule  in  Shelley's  Case.  The 
effect  of  these  two  decisions  was  that  untU 
the  recent  abolition  of  the  rule  in  Iowa  by 
statute  the  rule  in  Shelley's  Case  was  in 
force  in  that  state  as  to  deeds,  but  not  aa 
to  wills.  No  such  distinction  prevails  else- 
where, to  our  knowledge,  and  certainly,  not 
In  this  state.  Lord  v.  Comstock,  supra; 
Hageman  v.  Hageman,  supra;  Carpenter  v. 
Van  Olinder,  supra.  In  the  latter  case  the 
language  of  the  opinion  In  Belslay  v.  Ebgel, 
107  III.  182,  is  expressly  disapproved  m  so 
far  as  it  seems  to  place  the  decision  upon 
the  Intuition  of  the  testator  as  determined 
from  a  consideration  of  all  the  language  of 
the  will,  «nd  not  upon  his  evident  intention 


to  use  the  words  "legal  representatives"  or 
"legal  heirs"  as  synonymous  with  "chil- 
dren," and  therefore  as  words  of  purchase, 
and  not  of  limitation. 

[13]  It  Is  insisted  that  the  decree  must 
be  reversed  for  want  of  necessary  parties, 
viz.,  the  children  and  grandchildren  of  the  ap- 
pellants, who  would  have  an  interest  In  the 
property  under  the  Instrument  of  November 
20,  1880.  It  is  also  insisted  that  no  decree 
should  have  been  rendered  until  the  deter- 
mination of  the  proceeding  to  set  aside  the 
copy  of  the  will  of  Samuel  Blair  Winter 
and  until  the  debts  of  his  estate  have  been 
barred  In  this  state.  The  appellants  filed  a 
cross-bill,  in  which  they  claimed  to  be  the 
owners  of  the  property  Involved  in  this  pro- 
ceeding', subject  to  the  contingent  Interest,  In 
a  part  thereof,  of  their  children  and  grand- 
children, who  were  made  parties  to  the 
cross-bill,  but  not  served  with  process.  By 
this  cross-bill  the  appellants  sought  to  have 
a  partition  of  the  premises.  On  motion  of 
the  complainant  the  original  blU,  being  at  Is- 
sue, was  referred  to  a  master  in  January, 
1910,  but  the  cross-bill,  for  want  of  service 
on  some  of  the  defendants,  was  not  then  at 
Issue.  No  summons,  either  before  or  after 
that  time,  was  issued  on  the  cross-bill,  but 
in  April  following  it  was  dismissed  by  the 
complainants  therein  as  to  their  children 
and  grandchildren,  and  oa  their  motion  the 
order  of  reference  theretofore  made  was  ex- 
tended to  the  cross-blU.  Thereafter  the  bill 
and  cross-blU  were  prosecuted  by  the  re- 
spective complainants  in  the  usual  way  and 
were  brought  to  a  hearing  together.  No 
objection  was  made  by  any  party  to  proceed- 
ing for  want  of  parties.  The  administra- 
tion of  Samuel  Blair  Winter's  estate  was 
had  presumptively  in  the  state  of  Michigan, 
and  there  is  no  intimation  that  there  were 
any  debts  which  were  likely  to  become 
chargeable  upcm  his  real  estate  in  Illinois. 
The  pendency  of  the  suit  to  set  aside  the 
copy  of  Samuel  Blair  Winter's  will  was  nev- 
er brought  to  the  attention  of  the  court  In 
any  way  until  the  hearing  on  exceptions  to 
the  master's  report,  when  counsel  for  the  ap- 
I)ellants,  in  argumoit,  questioned  the  tight 
and  propriety  of  entering  a  final  decree  until 
the  other  suit  was  disposed  of,-  and  stated 
that  the  latter  matter  would  have  to  be  de- 
termined before  a  decree  could  be  entered  in 
the  pending  cause.  After  the  hearing  had 
been  concluded  and  the  court,  having  held 
the  cause  under  advisem«at  for  two  weeks, 
had  announced  its  decision,  and  when,  two 
weeks  later,  a  draft  of  the  decree  had  been 
presented  to  the  court  for  approval,  counsel 
for  the  appellants  entered  a  motion  to  with- 
hold the  entry  of  the  decree  until  after  the 
determination  of  the  other  case^  Up  to  this 
time  both  the  appellants  and  the  appellee 
bad  been  prosecuting  the  cause,  calling  upon 
the  court  to  exercise  its  Jurisdiction,  to 
grant  the  relief  they  were  respectively  se^- 
Inft  and  to  make  partition  of  the  praniaea 
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If  the  court  ought  not  to  bare  heard  and  ad- 
judicated the  cause,  It  was  Induced  to  do  ao 
by  the  Joint  efforts  of  all  the  parties,  and 
none  of  them  can  now  complain  that  the 
court  did  what  It  was  asked  to  do.  If  there 
are  Interests  which  were  not  represented, 
they  are  not  bound  by  the  decree.  The  exe- 
cution of  the  decree  will  not  affect  such  in- 
terests. If,  In  a  contested  cause,  parties 
Icnowlngly  choose  to  submit  their  rights  In 
the  absence  of  others  who  ought  to  be  par- 
ties to  a  complete  adjudication,  but  are  not 
necessary  parties  to  the  Immediate  contro- 
Tersy  and  whose  rights  will  not  be  affected, 
41  party  who  has  deliberately  and  intention- 
ally procured  the  adjudication  to  be  made 
In  the  absence  of  such  parties  cannot  have  it 
reversed  because  they  were  not  before  the 
•court. 

[14]  By  the  decree  the  cause  was  referred 
again  to  the  master  in  chancery  for  an  ac- 
counting, and  among  other  things  it  was  or- 
-dered  that  the  master,  to  enable  the  conrt 
to  arrive  at  a  basis  for  apportioning  the 
<»st8,  including  a  reasonable  solicitor's  fee, 
-should  ascertain  and  report,  In  accordance 
with  the  practice  in  such  cases,  what  is  a 
reasonable  sum  for  the  necessary  services  of 
the  complainant's  solicitor  in  the  cause.  It 
Is  contended  that  the  appellee  Is  not  entitled 
to  any  allowance  against  the  estate  for  so- 
licitor's fees.  No  allowance  has  been  made 
to  the  an>ellee  nor  has  it  been  adjudicated 
that  she  is  entitled  to  any.  It  may  never  be 
80  adjudicated.  The  reference  for  an  ac- 
counting and  the  ascertainment  of  a  solid- 
tor's  fee  is  merely  Interlocutory.  Jones  v. 
Young,  228  111.  374,  81  N.  E.  1042;  GIos  y. 
Clark,  199  111.  147,  65  N.  E.  135.  Upon  the 
coming  In  of  the  master's  report  the  court 
may  either  allow  or  refuse  to  allow  a  solici- 
tor's fee.  Until  such  action  of  the  court  its 
order  is  not  the  subject  of  appeaL 

Decree  affirmed. 


<176  Ind.  3S3) 

BEARD,  County  Auditor,  v.   STATE  ex  reL 
GOTTA.     (No.  21,928.) 

(Supreme  Court  of  Indiana.    Oct  13,  1911.) 

1.  Statutes  (i  159*)— Fubadinq— Iupued  Ri- 

FEAL. 

Under  the  rule  that  implied  repeals  are  not 
favored,  a  later  act  will  not  repeal  a  former  by 
implication,  unless  it  is  so  repugnant  as  to  ren- 
der the  conflict  irreconcilable. 

[Ed.    Note.— For    other   cases,    see    Statutes, 
Cent.  Dig.  §  229;   Dec  Dig.  i  159.*] 

2.  Irtoxioatino   LiquoBS  (i  45*)— laCBiTBKS 
—Approving   Bond— "Fees." 

Fee  and  Salary  Law  1895  (Acts  1895,  c. 
146;  Bums'  Ann.  St.  1908,  §  7325)  i  115,  pro- 
viding that  for  each  retail  liquor  license  $4  shall 
be  paid  by  the  licensee,  and  for  taking,  approv- 
ing, indexing,  and  recording  the  bond,  SI  was 
not  impliedly  repealed  by  Act  March  4,  1911 
(Acts  1911,  c.  119),  providing  that  the  license 
fee  ^escribed  by  that  act  shall  be  the  only  fee 
Teqmred  for  the  issuing  of  licenses,  the  term 


"fees"  as  used  in  the  latter  act  not  being  intend- 
ed to  mean  compensation  for  services  of  officers 
as  in  the  fee  and  salary  act,  but  an  amount  paid 
for  the  privilege  of  carrying  on  the  business  of  a 
retail  liquor  dealer. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  g  47;    Dec  Dig.  i  45.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2712-2716.) 

Appeal  from  Circuit  Court,  Vanderburgh 
County;  G.  A.  De  Brulen,  Judge. 

Mandamus  by  the  State,  on  the  relation  of 
William  Gotta,  against  Charles  P.  Beard,  Au- 
ditor of  Vanderburgh  County.  Judgment  for 
relator,  and  respondent  appeals.    Reversed. 

George  A.  Cunningham  and  Daniel  H.  Ort- 
meyer,  for  appellant  Edgar  Durre  and  C. 
1.  Carry,  for  appellee. 

MONKS,  J.  The  relator  brought  this  ac- 
tion under  the  statute  to  compel  appellant  to 
perform  an  alleged  legal  duty. 

The  only  question  presented  is  whether  or 
not  a  person  who  is  granted  a  renewal  of  his 
license  "to  sell  intoxicating  liquors  at  retail" 
under  the  provisions  of  "An  act  concerning 
intoxicating  liquors,"  approved  March  4,  1911 
(Acts  1911,  pp.  244-267),  commonly  known  as 
the  "Proctor  Law,"  Is  required  to  pay  to  the 
county  auditor  the  fees  provided  In  that  part 
of  section  115  of  the  fee  and  salary  law  of 
1S95  (Acts  1895,  p.  348),  being  section  7325, 
Burns'  1908,  which  reads  as  follows:  "For 
each  retail  liquor  license  to  be  paid  by  the 
licensee,  four  dollars.  *  »  •  For  taking, 
approving  and  Indexing  and  recording  bond, 
oue  dollar."  The  relator  claims  that  be  is 
not  required  to  pay  said  fees  as  provided  in 
said  section  115  of  said  act  of  1895,  above 
set  out,  for  the  reason  that  said  provisions 
were  repealed  by  implication  by  that  part  of 
section  5  of  the  Proctor  law,  which  reads  as 
follows:  "The  license  fee  provided  in  this 
act  shall  be  the  only  fees  required  for  the 
Issuing  of  license  to  sell  intoxicating  liquors 
at  retail."  Acts  1911,  g  5,  p.  250.  The  court 
below  sustained  this  contention,  and  rendered 
final  judgment  against  appellant  If  this 
contention  of  relator  is  correct  the  judgment 
must  be  affirmed,  bat,  if  not,  it  must  be  re- 
versed. 

[1]  It  Is  well  settled  that  repeals  by  impli- 
cation are  not  favored,  and  therefore  two  or 
more  acts  must  be  so  construed,  if  possible, 
that  all  may  stand.  It  has  been  repeatedly 
held  by  this  court  that  Implied  repeals  are 
only  recognized  and  upheld  when  the  later 
act  is  so  repugnant  to  the  earlier  as  to  render 
the  repugnance  or  conflict  between  them  irrec- 
oncilable. A  court  will  always,  if  possible, 
adopt  that  construction  which  will  permit 
both  laws  to  stand  and  be  operative.  Board, 
etc.,  V.  Garty,  161  Ind.  464,  469,  68  N.  E.  1012, 
and  cases  cited;  Shea  v.  Cit;^  of  Munde,  148 
Ind.  14,  21,  46  N.  E.  138,  and  cases  cited; 
State  V.  City  of  Noblesville,  157  Ind.  31,  34, 
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35,  00  N.  SI  704;  Pomeroy  r.  Beadi,  149  Ind. 
511,  516,  49  N.  B.  3T0,  and  cases  cited;  Rob- 
inson t.  Rlppey,  111  Ind.  112, 12  N.  E  141. 

[2]  Applying  this  rule,  It  Is  evident  that 
the  proTlslons  ot  the  Proctor  law  did  not  re- 
peal that  part  of  section  115  of  the  fee  and 
salary  law  of  1895,  above  set  out  The  $4 
"for  retail  liquor  license"  and  the  $1  for 
"taking,  approving,  and  Indexing  and  record- 
ing bond"  are  fees  for  the  services  of  the  au- 
ditor in  performing  the  duties  Imposed  upon 
him  In  regard  to  said  liquor  license  and  said 
bond.  Such  fees  were  under  some  earlier 
laws  the  property  of  the  auditor,  but  under 
the  act  of  1^5  tiiey  are  the  property  of  the 
county,  and  must  be  collected  and  paid  into 
the  county  treasury  to  reimburse  the  county 
in  part  at  least  for  the  salary  of  the  auditor. 
Ryan  v.  State,  95  N.  E.  561.  The  fees,  how- 
ever, provided  by  and  mentioned  in  the  Proc- 
tor law  are  not  for  the  services  of  any  officer 
or  person,  but  are  paid  for  the  privilege  of 
carrying  on  the  business  of  a  retail  liquor 
dealer  under  the  laws  of  the  state,  wlilch  for- 
bid such  business  except  by  those  who  obtain 
such  license.  23  Oyc.  71,  105,  106.  It  waS 
lb  this  sense  that  the  word  "fees"  is  used  in 
the  last  clause  of  section  5  of  the  Proctor  law, 
which  provides  that  the  license  fees  required 
by  this  act  shall  be  paid  into  the  tuition  fund 
of  the  county,  they  do  not  belong  to  the 
county  fund,  but  are  a  part  of  the  school 
fund,  and  can  only  be  used  for  such  purpose; 
as  the  law  concerning  the  "tuition  fund"  pro- 
vides. For  the  privilege  of  engaging  in  the 
business  of  a  retail  liquor  dealer,  it  Is  evident 
that  only  the  fees  for  such  privilege  provided 
by  the  Proctor  law  can  be  required  under  said 
last  clause  of  section  6  of  said  law.  In  other 
words,  if  there  were  other  laws  fixing  the 
fees  to  be  paid  for  such  prlvil^e  when  the 
Proctor  law  went  into  effect,  only  the  fees 
for  such  privilege  provided  in  the  Proctor 
law  can  be  required.  It  is  clear  that  the  word 
"fees"  used  in  the  last  clause  of  section  5  of 
the  Proctor  law  has  no  reference  to  the 
"fees"  provided  in  section  115  of  the  fee  and 
salary  law  of  1895  for  the  services  of  the 
county  auditor  in  the  issuance  of  the  license 
and  approving,  Indexing,  and  recording  the 
bond.  The  certificate  of  renewal  which  the 
Proctor  law  requires  the  county  auditor  to 
issue  to  the  person  obtaining  an  order  there- 
for is  a  "retail  liquor  license"  within  the 
meaning  of  section  115  of  the  fee  and  salary 
law  of  1895  (Acts  1895,  p.  348;  section  7.125, 
Bums'  1908).  We  hold,  therefore,  that,  when 
a  renewal  of  a  license  is  obtained  under  the 
provisions  of  the  Proctor  law,  the  person  ob- 
taining such  renewal  must  pay  said  fee  of  ?4 
and  said  fee  of  $1  as  provided  in  section  115 
(section  7325),  supra. 

It  follows  that  the  court  erred  In  overrul- 
ing appellant's  demurrer  to  each  paragraph  of 
the  complaint.    Judgment  reversed,  with  In^ 


stmctlons  to  sustain  the  demurrer,  and  for 
further  proceedings  in  accordance  with  this 
opinion. 


(176  Ind.  108) 
FEDERAL  UNION  SURETY  CO.  v.  INDI- 
ANA LUMBEai  ft  MFG.  CO. 
(No.  21,967.) 
(Supreme  Court  of  Indiana.     Oct.  10,  1911.) 

1.  EJVIDENCE     (f     355*)  —  DOCtTMENTART     EVI- 
DENCE—MeMOBANDA—"OB1GIWAL     Record. " 

It  was  complainant's,  custom  in  operating 
a  lumber  yard,  on  receiving  an  order,  to  write 
the  substance  on  a  small  order  blank,  which  was 
given  to  a  loader,  who  put  the  material  on  a 
wagon,  and  returned  the  slip  to  the  yard  clerk, 
who  then  made  three  "original  slips"  on  an  aa- 
tomatio  register,  sliowins  the  date,  names,  quan- 
tity, price,  etc.  In  fillmg  out  the  blanlcs  the 
machine  made  three  exact  copies  of  the  sliife 
by  one  impressios,  and  automatically  numbered 
them.  One  of  the  slips  was  given,  to  the  driver, 
who  delivered  the  lumber,  and  the  other  two  and 
the  original  written  memorandum  retained  by 
plaintiff.  Held,  that  the  original  written  mem- 
orandum was  a  mere  shop  book  entry,  and  not 
ordinarily  admissible,  but  that  one  of  such  "orig- 
inal slips"  retained  by  plaintiff  in  its  office  was 
admissible  as  the  original  record. 

[Ed.   Note.— For    other   cases,   see   Evideiice, 
Cent.   Dig.   S§   1444.   1484-1491;    D«c.   Dig.   I 

2.  WiTNKssES  (§  255*)— Refkeshinq  Recol- 
lection— Memoranda. 

In  an  action  for  the  price  of  lumber  sold, 
a  hauler  for  plaintiff  testified  that  he  delivered 
a  number  of  loads  to  the  contractor,  that  in 
some  instances  he  examined  the  original  slips 
to  see  if  the  load  contained  the  lumber  described 
in  the  slip,  but  usually  the  contractor  or  his 
foreman  checked  the  slip  as  the  lumber  was  un- 
loaded. He  was  then  handed  a  slip  of  a  certain 
number,  and  asked  if  be  remembered  delivering 
a  load  of  lumber  represented  by  the  slip,  and 
answered  in  the  atfirmative.  Held,  that  the 
court  properly  permitted  him  to  refer  to  the  slip 
to  refresh  his  recollection,  and  then  to  state  the 
number  of  pieces  and  dimensions  and  kinds  of 
luml)er  he  unloaded  from  the  wagon  on  that 
date,  over  an  objection  that  the  witness  did  not 
make  the  slip  or  verify  the  game,  and  was  not 
present  when  it  was  made. 

[Ed.   Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  §§  874^90;  Dec.  Dig.  §  255.*] 

3.  EviDENOK  a  250*)— Aduission  of  LiIABU:,- 
ITT — Principal  and  Suretx. 

In  an  action  against  a  contractor's  surety, 
evidence  that  the  principal,  on  being  presented 
with  a  bill  by  plaintiff,  stated  that  the  job  was 
about  complete,  and  that  he  would  mail  a  check 
as  soon  as  it  was  completed,  was  prima  facie 
admissible  as  an  admission  of  some  liability  by 
the  principal,  though  he  was  not  •  party  to  the 
suit. 

[Ed.   Note.— For   other   cases,    see    Evidence. 
Cent.  Dig.  $g  976-982;   Dec.  Dig.  S  250.*) 

4.  Evidence  (§  543*)— Experts— Cokpbtbnct. 

Wliere,  in  an  action  for  the  value  ot  lum- 
ber delivered,  a  witness  testified  that  he  had 
been  engaged  in-the  lumber  business  all  his  life, 
was  familiar  with  the  lumber  business  in  re- 
tail, contract,  and  construction  work,  had  seen 
the  lumber  in  controversy  after  it  had  been  plac- 
ed in  the  sewer  construction  for  which  it  was 
purchased,  he  was  sufficiently  qualified  to  testify 
as  to  its  value. 

[Ed.    Note.— For  other  cases,   see   Evidence, 
Cent.  Dig.  §  2358;  Dec  Dig.  S  543.*] 
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6.  E^fiDENCE  (J  525*)—E>xT>BBT»— Subject  of 

Opinion  Evidenob— Value. 

The  valiie  of  lumber  sued  for  used  in  sewer 
con.struction  work  was  a  proper  subject  for  opin- 
ion evidence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  !  2333;    Dec.  Dig.  <  625.*] 

Appeal  from  Circnlt  CJonrt,  La  Porte  Coun- 
ty;  John  C  Richter,  Judge. 

Action  by  the  Indiana  Lumber  ft  Manu- 
facturing Company  against  the  Federal 
Union  Surety  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Transferred 
from  Appellate  Court  under  Acts  1901,  C. 
259  (Bums'  Ann.  St  1908,  t  1405).  Af- 
firmed. 

Samuel  Dowden,  F.  H.  Wureer,  and  Os- 
born,  McVey  &  Osborn,  for  appellant.  F.  J. 
Lewis  Meyer,  for  appellee. 

MORRIS,  J.  Appellee  filed  Its  complaint 
In  the  St  Joseph  circuit  court  against  one 
Peter  Suizo  and  appellant  on  a  city  sewer 
bond  executed  by  appellant  as  surety  for 
Suizo,  contractor.  The  venue  was  changed 
to  the  La  Porte  circuit  court  Service  of 
summons  was  never  obtained  on  Suizo.  Ap- 
pellant filed  answer,  and  the  cause  was. tried 
on  the  Issues  formed  by  appellant's  answers 
to  the  complaint  There  was  a  special  find- 
ing of  facts  made  by  the  court,  and  conclu- 
sions of  law  stated  thereon.  Appellant  ex- 
cepted to  each  conclusion  of  law.  Judgment 
was  rendered  against  appellant  for  $842. 
Appellant  filed  a'  motion  for  a  new  trial,  al- 
ibiing therein  that  the  decision  of  the  court 
is  contrary  to  law,  and  is  not  supported  by 
suflSclent  evidence,  and  that  the  court  erred 
in  certain  instances  in  the  admission  and 
exclusion  of  evidence.  This  motion  was 
overruled.  The  errors  assigned  and  discuss- 
ed in  appellant's  brief  relate  only  to  the  ac- 
tion of  the  court  in  the.  admission  of  evi- 
dence, and  to  the  sufiiclency  of  the  evidence 
to  support  the  Judgment 

In  November,  1903,  a  contract  was  exe- 
cuted by  Peter  Suizo,  contractor,  and  the 
board  of  public  works  of  the  city  of  South 
Bend,  by  the  terms  of  which  Suizo  agreed  to 
construct  a  certain  sewer  in  that  dty  and 
to  pay  for  all  "material  used  in  said  work." 
It  was  also  provided  in  the  contract  that  the 
city  might  reserve  out  of  any  allowance  made 
on  any  estimate  in  favor  of  the  contractor 
so  much  as  might  be  necessary  to  pay  ma- 
terialmen for  amounts  due  them  on  the 
work.  Accompanying  the  contract  and  at- 
tached thereto,  was  a  bond  executed  by  Sui- 
zo as  principal  and  appellant  as  surety  in 
the  penalty  of  f  17,500  for  the  faithful  per- 
formance of  the  contract  by  the  principal. 
The  complaint  was  for  the  value  of  lumber 
furnished  by  appellee  to  Suizo,  and  by  him 
used  In  the  construction  of  the  sewer.  Ap- 
jiellee  was  engaged  in  the  lumber  business 
iu  South  Bend.  After  the  letting  of  the  con- 
tract, Suizo  informed  appellee  that  he  would 


need  lumber  to  use  In  the  construction  of 
the  sewer.  Appellee  quoted  prices,  with  the 
result  that  it  was  agreed  that  appellee 
should  furnish  the  lumber.  This  was  fur- 
nished as  needed  in  the  work.  The  orders 
for  the  lumber  were  given  by  Snizo  at  va- 
rious times,  usually  over  the  telephone.  The 
method  used  by  appellee  in  transacting  the 
business  was  as  follows:  When  one  of  ap- 
pellee's agents  received  an  order  from  the 
contractor,  be  wrote  on  a  small  order  blank 
the  substance  of  the  order.  This  slip  was 
given  to  the  yard  clerk,  who,  in  turn,  gave 
it  to  a  loader.  The  loader  put  the  material 
on  the  wagon,  and  returned  the  slip  to  the 
yard  clerk.  Before  the  load  was  delivered, 
the  clerk  made,  on  a  machine  called  an  au- 
tographic register,  three  "original  slips." 
These  slips  were,  on  printed  blanks,  with  ap- 
propriate, headings,  and,  when  filled  out. 
showed  the  name  of  the  employ^  who  re- 
ceived the  order,  the  name  of  the  person 
who  ordered  the  lumber,  the  name  of  the 
employe  who  checked  the  load,  and  of  the 
driver  who  was  to  deliver  it,  and  the  par- 
ticular point  of  delivery.  Under  a  heading. 
"Quantity,"  the  number  of  pieces  of  lumber 
was  stated.  Under  the  heading  "Descrip- 
tion," the  kind  and  dimension  of  pieces  were 
written.  Under  a  heading  of  "Feet,"  the 
number  of  feet  was  stated.  Under  the  head- 
ing, "Price,"  the  prices  per  thousand  feet,  of 
each  kind  of  lumber  ordered,  were  written. 
Under  the  heading,  "Amount,"  the  charge 
for  the  lumber  was  stated,  and,  where  more 
than  one  kind  was  ordered,  these  charges 
were  added  together,  and  the  total  amount 
stated.  In  filling  out  these  blanks  the  ma- 
chine made  three  exact  copies  by  one  im- 
pression, and  automatically  numbered  them. 
One  of  these  "original  slips"  was  given  the 
driver  who  delivered  the  same  to  the  con- 
tractor, when  he  delivered  the  lumber.  The 
contractor  examined  the  slip  as  the  lumber 
was  unloaded.  There  were  48  deliveries  of 
lumber.  Appellant  retained  two  of  the  three 
"original  slips,"  and  also  the  original  writ- 
ten memorandum  made  by  the  employe  re- 
ceiving the  order,  and  placed  the  same  on  Its 
files. 

[1]  Over  appellant's  objection,  the  court 
admitted  in  evidence  one  of  each  of  the  two 
"original  slips"  retained  in  Its  office  by  ap- 
pellee. Appellant  contends  that  this  was  er- 
ror, because  the  original  vnrltten  memoran- 
dum retained  by  appellee  was  the  best  evi- 
dence; that  the  register  slip  was  but  a  copy 
of  the  original  memorandum.  This  iMSltion 
Is  not  tenable.  The  original  written  memo- 
randum stood  on  the  same  footing'  as  a  shop 
book  entry,  and  wonld  not  ordinarily  have 
been  admissible  over  proper  objection.  The 
register  slip  was  admissible,  however,  be- 
cause it — or  a  triplicate  original  thereof — 
was  delivered  to  the  f-ontractor  with  the  lum- 
ber and  as  a  part  of  the  same  transaction. 


•For  oUier  cases  see  same  topic  and  section  NUMBER  In  Dec.  Dig.  t  Am.  Dig.  Key  No.  Series  &  Rep'r  Indexes 
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and  was  admissible  to  prove  the  kind  and 
quantity  of  lumber  delivered  at  the  sewer.  It 
was  not  necessary,  in  this  case,  to  account 
for  the  slip  delivered  to  the  contractor  be- 
fore offering  the  copy  thereof  retained  by 
appellee.  Each  of  the  three  slips  was  print- 
ed by  a  single  mechanical  Impression.  There 
is  a  distinction  between  letter  press  cop- 
ies of  writing  and  triplicate  writings  pro- 
duced as  was  the  slip  in  controversy.  The 
law  does  not  require  the  doing  of  unneces- 
sary things.  The  slip  delivered  to  the  con- 
tractor was  of  necessity  exactly  like  the  slip 
admitted,  and  may  be  regarded  as  a  trip- 
licate original,  and  no  useful  purpose  would 
be  subserved  by  requiring  a  notice  for  the 
production  of  the  slip  delivered  to  the  con- 
tractor. International  Harvester  C!o.  v.  Blf- 
Btrom  (1907)  101  Minn.  263,  112  N.  W.  262, 
12  L.  B.  A.  (N.  8.)  343,  118  Am.  St  Rep.  626; 
Wright  v.  Chicago,  etc.,  B.  Ca,  118  Mo.  App. 
392,  94  8.  W.  bSS ;  Cole  y.  Elwood  Power  Co., 
216  Pa.  283,  66  Aa  678;  Virginia-Carolina 
Chemical  Co.  t.  Knight,  106  Va.  674,  66  S. 
B.  725 ;  Waterman'  r.  Davis,  66  Vt  83,  28 
Atl.  664 ;  Gardener  ▼.  Eberhardt,  82  111.  816 ; 
Rex  t;  Watson,  2  Starkle,  116.  Appellant 
maintains  tliat  these  original  slips  were,  in 
effect,  the  same  as  shop  book  entries,  and 
therefore  were  not  admissible.  This  as- 
sumption Is  not  well  founded.  One  of  each 
of  these  original  slips  was  delivered  to  the 
principal  at  the  time  the  lumber  was  de- 
livered, and  was  therefore  admissible  as  a 
part  of  the  res  gestae.  Heady  r.  Brown 
(1898)  151  Ind.  77,  49  N.  E.  805,  61  N.  B.  85 ; 
Fleming  v.  Yost  (1894)  137  Ind.  95,  36  N.  E. 
706;  Ohio,  etc.,  B.  Co.  y.  Stein  (1892)  133 
Ind.  243.  81  N.  B.  180,  82  N.  E.  831,  19  Ll  B. 
A.  733. 

[2]  One  of  the  witnesses,  Josiah  Cline,  was 
a  lumber  hauler  for  appellee.  He  testified 
that  he  delivered  a  number  of  loads  of  lum- 
ber to  the  contractor.  He  testified  that  in 
some  instances  he  examined  the  original  slip 
itself  to  see  if  the  load  contained  the  lumber 
described  in  the  slip,  but  usually  the  con- 
tractor or  his  foreman  checked  the  slip  as 
the  lumber  was  unloaded.  He  was  banded  a 
slip  of  a  certain  number,  and  asked  if  he 
remembered  delivering  a  load  of  lumber  rep- 
resented by  the  slip.  He  said  he  did.  The 
court  permitted  bim  to  refer  to  the  slip  to 
refresh  his  recollection,  and  then  state  the 
number  of  pieces  and  dimensions  and  kinds 
of  lumber  he  unloaded  from  the  wagon  at 
the  sewer  on  a  certain  date.  Appellant  as- 
serts this  was  error  because  it  was  shown 
that  the  witness  did  not  make  the  slip,  or 
verify  the  same,  and  was  not  present  when 
it  was  made  oat  The  court  did  not  err  in 
permitting  the  witness  to  refresh  his  recol- 
lection from  the  slip. 

[3]  Forest  HllUer,  treasurer  of  appellee 
company,  testified  that  as  often  as  once  a 
month   he  presented   Suizo   a   monthly   bilL 


He  testlfled  that  the  last  time  he  presented 
the  monthly  bill  "was  about  the  time  of  the 
completion  of  the  sewer."  He  was  then  p««r- 
mltted  to  testify  that  at  that  time  "Mr.  Snizo 
told  me  that,  as  the  Job  was  about  completed, 
he  would  mail  me  a  check  as  soon  as  the  Job 
was  completed."  This  was  admitted  over 
the  objection  of  appellant  that  "Sulzo  is  not 
a  party  to  this  suit,  and  any  conversation 
had  between  the  witness  and  Sulzo  would  not 
be  competent  evidence  against  the  defend- 
ant" There  was  no  error.  This  was  an 
admission  of  some  liability,  made  by  the 
principal,  against  his  interest,  in  the  course 
of  the  business  provided  for  in  the  bond,  and 
was  prima  facie  admissible  against  the  sure- 
ty In  an  action  to  which  the  principal  was 
not  a  party.  Parker  t.  State  (1846)  8  Blackf. 
292;  Nichols  y.  State  ex  rel.,  eta  (1879)  65 
Ind.  612;  Boone  County  Bank  y.  Wallace 
a862)  18  Ind.  82;  Foster  y.  Gaston  (1890) 
123  Ind.  96,  23  N.  B.  1092 ;  Brandt  Surety- 
ship and  Guaranty,  (  521;  Lancashire  Ins. 
Co.  y.  Callahan,  68  Minn.  277,  71  N.  W.  261, 
64  Am.  St  Bep.  475;  Phillips  y.  Bggert 
a907)  133  Wis.  318,  113  N.  W.  686,  126  Am. 
St  Bep.  963;    16  Cyc.  1034. 

[4]  Appellant  claims  that  there  was  error 
in  admitting  In  evidence  the  opinion  of  one 
Hllller  as  to  the  valne  of  the  lumber  de- 
llvered  by  appellee  and  used  in  the  sewei 
work.  The  ground  of  contention  Is  that  the 
witness  was  not  properly  qualified  to  give 
opinion  evidence.  The  record  shows  that 
the  witness  bad  been  engaged  in  the  lumber 
business  all  his  life,  and  was  familiar  with 
the  lumber  business  In  retail,  contract  and 
construction  work,  and  had  seen  this  Inra- 
ber  in  controversy  after  it  was  placed  in  ths 
sewer  construction  work.  We  think  his  qnal- 
Ificatlon  as  expert  A>uld  not  be  questioned. 

[I]  Appellant  raises  the  further  objection 
to  the  evidence  of  Hllller  that  the  value  of 
the  lumber  used  was  not  a  proper  subject 
for  opinion  evidence.  There  Is  no  merit  Ic 
this. 

The  evidence  supported  the  decision  of  the 
court  The  Judgment  should  be^  and  is,  st- 
firmed. 


0T<  Ind.  «W) 
KINSBT  T.  TOWN  OF  NORTH  MAN- 
CHESTER.    (No.  21,995.)* 
(Supreme  Court  of  Indiana.     Oct  11,  1911.) 

1.  MuHiciPAi.  CoBPORATioRs  (f  514*)-~9TBnrr 
imfbovemsnts  —  assessuerts  —  statutes 
— BepeaI/— Eftkct  on  Pending  Cases. 
Acts  1909,  c.  172,  g  4,  effective  March  8, 
1909,  by  repealing,  without  a  saving  clause.  Acta 
1905,  c.   129,  {  111  (Burns'  Ann.  St  1908,  f 
8716),  under  which  appraisers  were  appointed 
to  reassess  benefits  npon  street  improvements, 
before  such  appraisers  had  made  their  report, 
deprived  them  of  the  power  of  making  their  i«- 
port,  reassessing  benefits,  or  of  proceeding  far- 
ther under  such  provision. 

[Ed.   Note.— For  other   cases,  see   Municipal 
Corporations,  Dec  Dig.  {  514.*] 


*For  otlier  casea  ■««  suns  topic  and  saotlon  NUMBER  la  Dec.  Dig.  *  Am.  Dig.  Kej  No.  Sarlas  A  Rap'r  Indaxu 
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Z  MmnciPAI.    COBTOKATIOirB    (I    614*)  — IK- 
PKOVKlfXIfTS. 

The  OTerruliBK  of  an  objection  to  the  ap- 
pointment of  appraisers  to  assess  benefits  in 
street  improvement  proceedings  was  harmless  to 
the  landowner,  even  if  erroneoDs,  where  they 
never  made  any  reassessment  of  benefits. 

[Eld.  Note.— For  other  case^  see  Municipal 
CoiporationB,  Dec.  Die.  f  614.*] 

Appeal  from  Circuit  Conrt,  Wabash  Gotin- 
ty;  A.  H.  PInmmer,  Judge. 

Proceedings  by  Horry  Kinaey  against  the 
Town  of  North  Manchester.  From  a  Judg- 
ment conflrming  the  report  of  appraisers  ap- 
pointed to  assess  benefits  and  overniling  an 
objection  to  their  appointment,  plaintiff  ap- 
peals.    AJBrmed. 

Transferred  from  Appellate  Court  under 
Bums'  Ann.  St  1008,  |  1406  (Acts  1901,  c. 
259). 

Lesh  A;  Lesh,  for  appellant  Bayre  A 
HnntOT,  for  appellee. 


MONKS,  3.  On  January  18,  1909,  the 
court  below  upon  appellant's  petition  appoint- 
ed three  appraisers  under  section  111  of  the 
act  of  1905,  concerning  municipal  coriwra- 
tlons  (Acts  1906,  pp.  292-294;  section  8716, 
Bams'  190S),  to  reassess  benefits  to  his  real 
estate  on  account  of  certain  street  improve- 
ment On  January  21,  1910,  appellant  ob- 
jected and  excepted  to  the  appointment  of 
said  appraisers  on  the  ground  that  they  were 
not  "disinterested  freeholders  as  required  by 
said  section  111,"  and  asked  the  appointment 
of  appraisers  "who  are  wholly  disinterested." 
The  court  overraled  said  objection  for  the 
reason  that  the  same  "was  made  too  late." 

[1]  It  Is  not  necessary  to  determine  as  to 
the  correctness  of.  this  ruling  of  the  court 
for  the  r^son  that  before  the  appraisers 
made  their  reiwrt,  the  part  of  said  section 
111  of  the  act  of  1905  (section  8716,  Bums' 
1908)  under  which  they  were  appointed  was 
r^iealed  without  a  saving  clause  by  the  act 
of  1909,  which  amended  said  section  111  of 
gold  act  of  1905  (Acts  1909,  pp.  423,  420). 
After  March  8,  1909,  when  said  act  of  1909 
took  effect  said  appraisers  had  no  power  to 
reassess  the  benefits  to  said  real  estate,  or 
to  proceed  further  under  the  provisions  so 
repealed.  Taylor  v.  Strayer,  167  Ind.  23, 
28,  78  N.  E.  236,  119  Am.  St  Rep.  469,  and 
cases  cited:  Zlntsmaster  r.  Aiken,  173  Ind. 
269,  88  N.  E.  609,  90  N.  B.  82,  and  cases  cit- 
ed; Kobr  y.  Town  of  North  Manchester,  95 
M.  B.  1003,  No.  21,997  this  term. 

[2]  The  action  of  the  court  In  overruling 
the  objection  to  said  appraisers,  even  if  er- 
roneous, was  harmless,  because  they  never 
made  any  reassessment  of  said  benefits. 

The  other  questions  In  this  case  are  the 
same  as  those  in  Eobr  t.  Town  of  North 
Manchester,  this  term,  and  Spitssor  t.  Town 
of  North  Manchester,  95  N.  E.  1004,  this  term, 
and  upon  the  authority  of  those  cases  we 


hold  that  the  court  did  not  err  In  its  TdUng 
against  appellant  on  such  questions. 
The  Judgment  is  therefore  affirmed. 


(m  Ind.  334) 
WATTS  et  ux.  t.  WATTS.     (No.  21,898.) 
(Supreme  Court  of  Indiana.     Oct  13,  1911.) 

L  Habeas  Cobptjs  (S  61*)— AcnoM  fob  Cus- 
tody oy  Gniu>REN— Waitxb  of  Issuancb 
OF  Writ. 

A  defendant  who  appeared  In  response  to 
the  summons  in  an  action  in  the  nature  of  ha- 
beas corpus  for  the  custody  of  a  child  and  de- 
murred to  the  complaint  thereby  waived  the  is- 
suance of  the  writ  of  habeas  corpus. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pos,  Dec.  Dig.  S  61.*] 

2.  Habeas  Cobfds  (|  67*)  — Complaint— 
Waiver  of  Absenck  of  Verification. 

A  defendant  who  appeared  in  an  action  la 
the  nature  of  habeas  corpus  for  the  custody  of 
a  child  and  did  not  object  to  the  complaint 
because  not  verified,  thereby  waived  the  omia* 
sion  of  a  verification. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cot^ 
pus.  Cent  Dig.  Si  53,  64;   Dec.  Dig.  t  57.*] 

3.  Habeas  Corpus  ({  57*)  —  Complaint — 
Omission  of  Verification  —  Manner  or 
Raising  Obj-ectionJ 

A  defendant  in  an  action  In  the  nature  of 
habeas  corpus  for  the  custody  of  a  child,  who 
desires  to  raise  the  objection  that  the  com- 
plaint is  not  verified,  must  move  to  strike  the 
complaint  from  the  files. 

[Ed.  Note.— For  other  cases,  see  Habeas  Co^ 
pus,  Cent  Dig.  Ji  63,  64 ;   Dec.  Dig.  f  67.*] 

4.  Habeas  Corpus  ({  38*) — Action  fob  Cvn- 
TODY  OF  Child— Parties  Entitled  to  Sue. 

-Under  Bums'  Ann.  St  1908,  {  1164,  pro- 
viding that  writs  of  habeas  corpus  shall  oe  al- 
lowed in  favor  of  parents,  etc.,  a  parent  may 
sue  in  bis  own  name  for  the  custody  of  his 
child,  and  the  action  need  not  be  brought  by 
the  state  on  the  relation  of  an  interested  per- 
son. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cb^ 
pus.  Cent  Dig.  |  8;  Dec.  Dig.  |  38.*] 

6.  Habeas  Corpus  (|  90*)  —  Cubtodt  or 
Children- Discretion  or  Court. 

The  complaint  in  an  action  in  the  nature 
of  habeas  corpus  for  the  custody  of  a  child, 
which  alleges  facts  showing  that  the  immorality 
of  defendants  having  the  custody  of  the  child 
renders  them  unfit  to  be  intrusted  with  its  cus- 
tody, is  addressed  to  the  sound  discretion  of  the 
trial  court,  and  where  the  facts  are  admitted 
as  by  a  demurrer,  the  court  may  in  its  dis- 
cretion deprive  defendants  of  custody  of  the 
child. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  f  84 ;  Dec.  Dig.  |  99  ;*  Parent 
and  Child,  Cent  Dig.  g  27.] 

6.  Habeas  Corpus   ({   48*)  —  Cubtodt   or 

Child— Jurisdiction. 

Where,  in  an  action  in  the  nature  of  ha- 
beas corpus  for  the  custody  of  a  child,  the  de- 
fendants appeared  in  court  and  contested  the 
action,  and  the  child  was  brought  before  the 
court  imrsuant  to  an  order  made  by  it,  the 
court  had  jurisdiction  of  defendants  and  of  the 
child  to  render  judgment  depriving  defendants 
of  custody. 

[Ed.  Note.— For  other  cases,  sec  HobesA  Cor> 
pus,  Dec.  Dig.  S  48.*] 
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7.  Appeai.  and  Bsbob  (f  1040*)— Habmijss 

EBBOB  — ESBONEOUB     RUUNGS    ON     PLBAD- 
IN08, 

The  error  In  austaining  a  demnrrer  to  par- 
agraphs of  the  answer  is  harmless,  where  the 
facts  therein  alleged  are  admissible  nnder  the 
general  denial  also  pleaded. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  St  40O3.  4004;    Dec.  Dig.  i 
1040.^] 
6.  Courts  (8  (te»)— Judgmbnt  ({  II*)— Tebks 

OF    OOTTBT— CONTINOANCE. 

Under  Burns'  Ann.  St  1908,  |  1668,  au- 
tiiorizing  the  court  to  continue  its  sitting  be- 
yond the  expiration  of  the  term  where  the 
trial  of  a  case  is  in  progress,  the  court  hearing 
a  cause  on  the  last  day  of  the  term  may  con- 
tinue the  hearing  over  until  the  following  day 
and  then  dispose  of  the  matter,  and  a  judgment 
then  rendered  is  not  void  as  rendered  in  vaca- 
tion. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  240-    Dec.  Dig.  |  66;*    Judgment,  Dec. 
Dig.  }  11.*] 
9.  Appiai.  and  Ebbob  (g   1028*)— Habmlbsb 

Ebrob  —  Ibskoulabitibs   Not   Afvkcting 

R£SULt. 

Where  th«  correct  jadgment  was  reached, 
irregularities  in  the  proceedings  will  l>e  disre- 
garded. 

[Ed.  iJote. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  4034 :    Dec  Dig.  i  1028.*] 

Appeal  from  Circolt  .Court,  Wabasli  Coun- 
ty; A.  H.  Plummy,  Judge. 

ActiOD  by  CaroIlDe  E.  Watts  against  Jo- 
siah  F.  Watts  and  wife.  From  a  judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Win  H.  Anderson  and  Elmer  B.  Slick,  for 
appellants.    Joseph  W.  Murphy,  for  appellee. 

JORDAN,  O.  J.  This  was  an  action  in  the 
nnture  of  habeas  corpus  proceedings  insti- 
"  tuted  by  appellee,  Caroline  B.  Watts  (former- 
ly Caroline  B.  McGath),  against  Josiah  F. 
and  Nellie  R.  Watts,  husband  and  wife,  to 
obtain  the  custody  of  her  daughter  by  a  for- 
mer marriage,  a  girl  five  years  old.  By  her 
complaint  she  charged  that  the  defendants 
had  obtained  the  custody  of  her  said  child 
by  false  and  fraudulent  representations, 
thereby  inducing  her  to  consent  to  its  adop- 
tion by  them;  that  they  represented  them- 
selves to  be  moral  and  Christian  people,  and 
would  give  the  child  a  good  moral  home,  etc.; 
that  nnder  these  circumstances  they  adopt- 
ed her  said  daughter.  The  complaint  then 
sets  out  facts  showing  the  Immorality  of  the 
defendants,  and  their  unfitness  to  have  the 
care,  custody,  and  education  of  said  infant 

[1]  Appellants,  in  response  to  a  summons, 
appeared  in  the  lower  court,  and  demurred 
to  the  complaint,  thereby  waiving  the  issu- 
ing of  the  writ  of  habeas  corpus.  The  de- 
murrer was  based,  first,  on  the  insufficiency 
of  facts  alleged  In  the  complaint;  second,  a 
lack  of  capacity  to  sue;  and,  third,  defect 
of  parties  plaintiflf.  This  demurrer  was 
overruled,  and .  appellants,  who  appear  to 
have  adopted  the  child  Jointly,  answered  the 
complaint  in  four  paragraphs.  Appellee  de- 
murred to  these  paragraphs  of  answer  for 


want  of  facta.  Her  demurrer  .was  anstained 
as  to  the  second  and  fourth,  and  oTermled 
to  the  third.  The  reply  was  a  general  denial. 
Upon  the  issues  joined  the  cause  was  tried 
by  the  court,  and  a  finding  made  that  "the 
defendants  Nellie  R.  Watts  and  Josiah  F. 
Watts  are  unfit  persons  to  be  intrusted  with 
the  care  and  custody  of  the  Infant  child, 
Mildred  Watts,  named  in  plalnttfTs  com- 
plaint, because  of  the  immorality  of  the  de- 
fendant Nellie  R.  Watts,  and  that  the  de- 
fendants Nellie  R.  Watts  and  Josiah  F. 
Watts  be  deprived  of  the  custody  of  said 
child,  Mildred  Watts,  and,  further,  that  the 
said  child,  Mildred  Watts,  be  given  to  the 
plaintiff  herein,  Caroline  E.  Watts,  until  the 
further  order  of  the  court"  Over  the  joint 
motion  of  appellants  for  a  new  trial  assign- 
ing insufficiency  of  the  evidence  and  other 
grounds,  the  court  rendered  judgment  upon 
its  finding,  depriving  the  defendants  of  the 
custody  of  the  child,  and  awarding  the  same 
to  its  natural  mother,  appellee  herein,  Caro- 
line E.  Watts  (formerly  Caroline  E.  McOath). 

[2,  S]  Counsel  for  appellants  in  their  points 
and  argument  assail  the  method  by  which 
this  action  was  instituted;  or.  In  other 
words,  they  contend  that  it  should  have 
been  a  suit  in  habeas  corpus  to  obtain  the 
possession  of  the  child  here  Involved,  but,  as 
previously  herein  stated,  the  action  was  in 
the  nature  of  a  habeas  corpus,  and  to  all 
intents  and  purposes  it  was  a  proceeding  of 
that  character.  It  is  true,  as  counsel  for  ap- 
pellants contend,  that  the  complaint  was  not 
verified,  but  they  appeared  in  the  lower 
court,  and  acquiesced  in  this  omission.  At 
least,  they  'made  no  objections  uipon  this 
ground.  They  could  have  presented  that 
question  to  the  lower  court,  if  they  desired, 
by  a  motion  to  strike  the  complaint  from 
the  flies,  which  would  have  beeif  a  proper 
procedare.  Under  the  circumstances,  the 
verification  of  the  complaint  must  be  consid- 
ered as  having  been  waived  by  appellants  in 
the  lower  court 

[4]  It  is  further  Insisted  that  appellee,  the 
natural  mother  of  the  child,  did  not  have 
the  right  to  institute  and  maintain  this  ac- 
tion ;  that  the  suit  should  have  been  brought 
by  the  state  of  Indiana  on  the  relation  of 
some  Interested  person.  This  contention  can- 
not be  sustained.  The  right  of  appellee  to 
maintain  this  suit  in  her  own  name  is  author- 
ized by  section  1164,  Bums'  1908.  See,  also, 
Willis  v.  WllUs,  165  Ind.  325,  T5  N.  B.  653. 

[(]  The  complaint  alleges  facts  showing 
the  immorality  of  appellants  to  be  such  as 
to  render  them  unfit  to  be  Intrusted  with  the 
care  and  custody  of  this  infant  child.  The 
pleading  in  question  was  addressed  to  the 
sound  legal  discretion  of  the  lower  court, 
and  nnder  the  facts  therein  alleged,  which 
were  admitted  to  be  true  by  the  demurrer,  it 
disclosed  the  immoral  lives  which  appellants 
were  leading  and  the  evil  surroundings  to 
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Which  thoy  subjected  the  child,  and  certain- 
ly was  soffideiit  to  Justify  the  court  tn  the 
exercise'  of  Its  discretion  to  deprive  them  of 
its  custody. 

[B]  The  contention  of  appellants  that  the 
trial  court  did  not  have  Jurisdiction  either 
over  their  persons  or  that  of  the  child  is  not 
supported  by  the  record.  As  previously 
shown,  they  entered  a  full  appearance  in 
court,  and  contested  the  action  until  it  was 
finally  determined  against  them.  After  suit 
was  commenced,  they  appear  to  have  remov- 
ed thfe  child  beyond  the  Jurisdiction  of  the 
lower  court,  but  by  order  of  the  latter  they 
were  compelled  to  return  it  and  produce  it 
In  court,  subject  to  the  order  of  that  tribu- 
nal. In  order  to  give  thQ  court  Jurisdiction 
over  the  person  of  the  infant,  it  was  not  ma- 
terial, for  that  purpose,  whether  It  was 
brought  before  the  court  in  response  to  an 
order  made  or  writ  Issued  by  It,  or  whether 
It  was  produced  before  the  court  voluntari- 
ly by  appellants. 

[7]  The  error.  If  any,  committed  by  the 
court  in  sustaining  demurrers  to  the  second 
and  fourth  paragraphs  of  appellants'  answer 
was  harmless  for  the  reason  that,  if  the 
facta  therein  alleged  were  admissible,  they 
could  be  admitted  under  the  general  denial, 
which  was  the  first  paragraph  of  the  answer. 

[I]  It  is  further  Insisted  by  appellants' 
counsel  that  the  Judgment  rendered  in  this 
cause  was  void  because  it  was  rendered  in 
vacation  after  the  close  of  the  term.  The 
record,  however,  discloses  that  the  hearing 
of  this  cause  was  in  progress  on  Saturday, 
the  last  day  of  the  September  term,  1907,  of 
the  Wabash  circuit  court.  Thereupon  the 
court  coDtinued  its  sitting  until  the  follow- 
ing Monday,  at  whlcl)  time  the  cause  was 
determined  and  the  Judgment  In  question 
rendered.  The  continuance  of  the  sitting  of 
the  court  on  the  last  day  of  the  term  over 
until  the  following  Monday  operated  In  re- 
spect to  and  so  far  as  this  case  was  con- 
cerued  as  an  extension  of  the  term,  and  such 
term  was  not  ended  until  the  case  had  been 
fully  disposed  of  by  the  court  By  section 
1658,  Bums'  1908,  it  Is  provided:  "That  If 
at  the  expiration  of  the  time  fixed  by  law 
for  the  continuance  of  the  term  of  any  court 
the  trial  of  a  case  shall  be  progressing,  such 
court  may  continue  its  sitting  beyond  such 
time.  ♦  •  ♦  And  in  such  case  the  term 
of  said  court  shall  not  be  deemed  to  be  end- 
ed until  the  cause  shall  have  been  fully  dis- 
posed of  by  the  court"  See  Wayne  Pike  Co. 
V.  Hammons,  129  Ind.  868,  27  N.  E.  487; 
Sntherlln  v.  State,  150  Ind.  154,  49  N.  B.  947. 

[f]  While,  perhaps,  there  may  have  been 
some  Irregularities  in  the  proceedings  lead- 
ing up  to  the  final  Judgment,  nevertheless, 
under  the  evidence  in  the  case,  it  may  be 
said  that  the  court  by  its  Judgment  reached 
the  correct  result,  and  therefore,  under  the 
circumstances,    such    irregularities,    if   any. 


may  be  disregarded.  It  would  be  of  no  prof- 
it in  this  case  to  advert  to  all  of  the  evidence 
given  In  the  lower  court  It  Is  sufficient  to 
say  that  it  shows  that  both  of  appellants  are 
immoral  persons,  and  that  the  surroundings 
of  the  child  were  such  that,  if  it  were  per- 
mitted to  remain  with  them,  it  might  be  led 
into  the  paths  of  evil. 

Finding  no  available  error  in  the  record, 
the  Judgment  below  Is  in  all  things  affirmed. 


on  Ind.  «7) 
PITTSBURGH,  C,  0.  &  ST.  L.  RY.  00.  v. 
TERRELL     (No.   21,948.) 
(Supreme  Court  of  Indiana.     Oct  5,  1911.) 

1.  Railboads   (S  344»)— Obossing  Acoident 
— Complaint. 

Plaintiff  alleged  that  with  hev  husband 
■he  was  a  traveler  at  daii  of  a  winter  eveniuK 
on  a  much  traveled  street  of  a  city,  riding  in  a 
horse-drawn  vehicle,  and  approaching  a  point 
where  the  street  was  Intersected  by  defendant's 
railroad  tracks,  and  that  when  they  entered 
on  the  tracln  at  the  street  crossing  defendant 
tan  one  of  its  locomoflve  engines  with  a  train 
of  cars  backwards  from  the  crossing. at  a  speed 
of  SO  miles  an  hour  without  a  light,  and  with- 
out sounding  a  whistle  or  ringing  a  bell,  ot 
giving  other  signal  to  warn  that  the  train  was 
api>roaching  the  crossing,  and  that  just  as  the 
plaintiff  and  her  husband  were  crossing  the 
track  they  were  run  against  and  over  by  such 
train  of  cars,  causing  plaintiff's  injaries. 
Held,  that  the  complaint  suiSciently  charged  a 
violation  of  duty  to  plaintiff  as  a  traveler  to 
signal  the  train's  approach  of  the  crossing, 
both  under  Bums'  Ann.  St  1908,  H  5431, 
64.S2,  requiring  signals,  and  at  common  law. 

[E<d.   Note. — For  other   cases,   see   Railroads, 
Cent  Dig.  U  1107-1112;    Dec.  Dig.  i  344.*] 

2.  RAiiJtOADS  (I  318*)— Cbossino  Siohalr— 
Statutes— Applioatioii. 

Bums'  Ann.  St  1908,  U  5431,  5432,  re- 
quiring railroad  crossing  signals,  applies  to 
the  crossings  of  streets  in  cities  and  towns,  un- 
less the  statutory  signals  are  prohibited  by  or- 
dinance. 

[Ed.   Note.— For  other  oases,  see  Railroads, 
Cent  Dig.  if  100^1006 :   Dec  Dig.  |  313.*} 

8.  Railboadb    (S  313*)— Obossing   Accident 

— NgOLIGENCK— J'AXLUBE  TO   RlNG   BXU,  OB 

Brow  Whistle. 

Where  a  railroad  train  was  backed  over 
a  street  crossing  from  a  point  less  than  80  rods 
therefrom  without  ringing  the  bell  or  blowing 
the  whistle,  and  ran  Into  and  injured  plalnti^ 
defendant  was  negligent  in  falling  to  continu- 
ously ring  the  bell,  as  required  by  Bums'  Ann. 
St.  1908,  H  54S1,  6432,  without  reference  to 
whether  the  statute  required  the  blowing  of  the 
whistle  under  such  circumstances. 

lEd.  Note.— For  other  cases,   see  Railroads, 
Cent  Dig.  81 1002-1006;  Dec.  Dig.  f  S18.«l 

4.  Railroads   (t  312*)— OtossiRO  Accident 
— Wabnino. 

A  railroad  company  backing  a  train  over 
a  street  crossing  at  night  owes  a  common-law 
duty  to  travelers  who  may  be  on  the  crossing 
to  give  reasonable  and  timely  warning  of  the 
train's  approach. 

[EM.   Note.— For   other  cases,   see   Railroads, 
Cent  Dig.  g§  988-1003;    Dec.  EMg.  i  312.*] 

5.  Railboadb    (§   344*)— Gbobbino   Aooidbni 
— Neoligencb— Pkoximate  Cause. 

Where  plaintiff  alleged  .that  she  was  in- 
jured  at  defendant's  railroad   crossing   by   be- 
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ing  struck  br  a  train  backing  over  the  cross- 
ing TCithoiit  signal  or  light  displayed  on  the 
first  car  of  the  backing  train,  it  was  not  nec- 
essary to  allege  in  addition  that  she  would 
bare  heard  a  signal,  if  given,  or  seen  a  light, 
if  displayed,  to  show  that  the  negligence  al- 
leged was  the  proximate  cause  of  her  injury. 
[E!d.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  U  1107-1112 ;  Dec.  Dig.  |  344.*] 

6.  Railsoadb  (I  848*)— Gbosbiro  Aooidbmt— 
Neolioekck. 

E>v!dence  held  to  warrant  a  finding  that 
plaintiff  was  injured  at  a  railroad  crossing  by 
■defendant's  negligence  in  running  a  train  over 
the  crossing  backwards  at  night  without  giving 
any  si^nol,  and  without  any  light  on  the  near- 
est part  of  the  train. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  {{  1138-1150;    Dec.  Dig.  S  348.*) 

7.  Railroads    (§  860*) — Crossino  Aocidbnt 

—  CONTRIBITTOET      NEQUOENOX  —  DlTTT      OF 

Tbaveleb. 

\\niere  a  traveler  along  a  city  street,  with 
wbirh  she  was  familiar,  at  night,  approached 
a  railroad  crossing  and  did  not  see  or  hear  a 
train  by  which  she  was  subsequently  struck, 
and  no  signal  was  given,  she  was  not  negligent, 
as  a  matter  of  law,'  in  failing  to  require  her 
vehicle  to  be  stopped  before  entering  on  the 
crossing,  and  in  failing  to  alight  therefrom  and 
go  on  the'  tracks  in  quest  of  an  approaching 
train  before  attempting  to  cross. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  if  U52-1192:  Dec.  Dig.  |  350.*] 

&  Railroadb    (I   327*)— Cbobbino    Acoidert 
— Duty  of  Tbavei.eb— Inbtboctionb. 
A    requested    charge    that    a    traveler    ap- 
proaching a  railroad  crossing  had  no  right  to 
proceed   to  cross  the  tracks  until  she  knew  it 
was  safe  to  do  so,  and  that  she  could  not  re- 
cover for  an   injury   sustained   because  of  her 
failure   to  ascertain   and   know   that   no  train 
was  coming  close  to  the  crossing,  was  properly 
refused,  as  requiring  too  high  a  degree  of  care. 
[Bd.   Note.— For  other   cases,   see   Railroads, 
Cent.  Dig.  {|  1043-1056 ;   Dec.  Dig.  {  327.*] 

Appeal  from  Circuit  Cotirt,  Wabash  Coun- 
ty;  A.  H.  Plummer,  Judge. 

Action  by  Lydia  O.  Terrell  against  the 
Pittsburgh,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Case  transferred 
from  Appellate  Court  under  Burns'  Ann.  St 
1908,  (  1405  (Acts  1901,  p.  590).    Affirmed. 

Geo.  B.  Ross,  for  appellant  Hanley  & 
Stricler  and  EUIiott  &  Elliott,  for  appelle& 


COX,  J.  Appellee  recovered  a  Judgment  in 
the  lower  court  against  appellant  for  personal 
injuries  alleged  to  have  been  inflicted  upon 
her  by  the  negligence  of  appellant's  employes 
in  the  movement  of  one  of  its  switching 
trains  across  a  public  street  in  the  city  of 
Marion,  whereby  the  train  was  backed  Into  a 
wagon  in  which  appellee  was  riding  with  her 
husband,  who  was  driving. 

From  this  Judgment  of  ^,250,  appellant 
prosiecutes  this  appeal,  and  charges  error  on 
the  part  of  the  trial  court  in  overruling  its 
demurrer  to  the  complaint  of  appellee,  its 
motion  for  a  new  trial,  and  its  motion  In  ar- 
rest of  Judgment '  By  the  first  and  last  sped- 


flcations  of  error,  the  sufllciency  of  the  com- 
j>lalnt  Is  brought  in  question  by  atH)ellant 

[1]  The  complaint  Is  substantially  as  fol- 
lows: 

"The  plaintiff  complains  of  the  defendant 
and  Bays  that  said  defendant  is  now,  and  has 
been  for  more  than  10  years  last  past,  a  cor- 
poration duly  organized  and  incorporated, 
and  has  during  the  last  past  10  years  or  more 
owned  and  operttted  and  controlled  a  line  of 
railroad  from  the  city  of  Pittsburgh,  in  the 
state  of  Pennsylvania,  in  and  through  the 
said  county  of  Grant  in  the  state  of  Indiana, 
to  the  city  of  Chicago  in  the  state  of  Illinois, 
running  into  and  through  a  large  number  of 
intervening  cities,  towns,  and  stations;  that 
In  operating  and  managing  its  said  road  said 
defendant  has,  during  said  time,  and  did  on 
the  17th  day  of  December,  1906,  own  and  use, 
and  still  owns  and  uses,  a  large  number  of 
locomotive  engines  and  trains  of  cars,  both 
freight  and  passenger;  that  said  defendant 
runs  over  Its  said  road  dally  a  large  number 
of  freight  and  passenger  trains,  hauled  and 
drawn  by  Its  said  locomotive  engines;  that 
it  has  and  maintains,  and  did  have  and  main- 
tain, at  the  dty  of  Marion,  in  Grant  county. 
In  the  state  of  Indiana,  on  or  about  the  17Ui 
day  of  December,  1906,  side  tracks,  switches, 
&ai  spurs,  and  all  the  usual  and  necessary 
convenience  for  managing  and  operating  its 
said  road;  that  on  the  17th  day  of  December, 
1006,  one  of  the  defendant's  said  side  trades. 
Switches,  or  spurs  extended  across  a  public 
street  and  highway  in  the  western  part  of  the 
city  of  Marlon,  known  and  called  second 
street;  or  Delphi  avenue;  that  the  deloid^ 
ant's  said  tracks  and  railroad  In  crossing  said 
Second  street,  or  Delphi  avenue,  run  nearly 
due  north  and  south,  or  at  about  right  angles 
with  said  street,  and  that  said  Second  street 
or  Delphi  avenue,  runs  east  and  west  in  said 
city  of  Marion;  that  said  Second  street  or 
Delphi  avenue,  is  about  40  feet  wide^  and  ia 
paved  with  brick  up  to  the  east  line  of  de- 
fendant's said  track;  that  where  said  rail- 
road crosses  said  Second  street,  or  D«ilphi 
avenue,  In  the  city  of  Marlon,  people  are  con- 
stantly passing  and  repassing  and  crossing 
said  tracks  of  said  railroad  company. 

'^Plaintiff  further  avers  that  on  the  17th 
day  of  December,  1906,  Just  at  dark.  In  the 
evening,  she.  In  company  with  her  husband, 
was  driving  in  a  one-seated,  one-borse  wagon, 
along  and  upon  said  Second  street,  or  Delphi 
avenue,  as  travelers  thereon;  that  whea 
about  100  feet  from  said  crossing,  and  ap- 
proaching the  same  from  the  east  her  said 
husband  driving,  he  (her  said  husband)  check- 
ed the  horse  and  drove  in  a  slow  walk,  and 
she  and  her  said  husband  looked  and  listened 
to  see  and  hear  If  a  train  of  cars  or  an  en- 
gine were  approaching  said  crossing;  that 
she  and  her  said  husband  looked  both  to 
north  and  south,  up  and  down  said  railroad 
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track  and  continued  to  so  look  and  listen  for 
any  signal  or  any  sound  of  an  approaching 
train  or  engine:  that  they  neither  of  them 
saw  or  heard  any  train  or  engine  approach- 
ing^ and  not  seeing  o^  hearing  any  locomotive 
ea^ae  or  train,  and  not  hearing  or  seeing 
any  signals  given,  they  started  to  drive 
across  said  track,  approaching  the  same  from 
the  east;  that  as  the  horse  the  plaintiff  and 
y^  her  husband  were  driving  approached  defend- 
ant's said  tracks,  and  just  as  plalntift  and 
her  said  husband  entered  upon  said  track  at 
said  crossing,  the  defendant  carelessly  and 
negligently  ran  and  oiierated  a  certain  loco- 
motive engine  and  cars  along,  over,  and  upon 
its  said  track  and  road  at  said  crossing.  In 
a  south  or  nearly  south  direction,  and  so 
operated  and  ran  said  locomotive  and  cars 
backward,  over,  and  across  said  crossing,  at 
a  dangerous  and  reckless  rate  of  speed,  to 
wit,  about  30  miles  per  hour,  and  without 
having  any  light  on  the  rear  end  of  said  train 
of  cars,  as  a  signal  of  its  approach  to  trav- 
elers; that  the  defendant,  its  agents,  and 
servants,  in  the  operation  and  management  of 
said  train  of  cars  and  engine,  carelessly  and 
negligently  failed  to  sound  the  whistle,  or 
ring  the  bell,  or  to  Iiave  any  Ught  on  the  front 
Old  of  said  train  of  cars  (the  end  that  was 
in  front  in  the  moving  of  said  train  of  cars), 
and  carelessly  and  negligently  failed  to  give 
any  signal  whatever  of  the  approaching  of 
said  cars  or  train;  tliat  on  the  east  side  of 
said  railroad  track,  and  on  the  north  side  of 
said  Second  street,  at  said  point  where  said 
accident  occurred  at  said  crossing,  there  are 
buildings  projecting  out  to  the  east  side  of 
said  railroad  track,  and  to  the  north  of  said 
Second  street,  which  obstruct  the  view  of 
said  railroad  tracks  and  Its  trains  to  the 
north  of  said  railroad  track,  as  approached 
from  the  east;  that  by  reason  of  the  said 
obstruction,  and  by  reason  of  the  rapid  speed 
at  which  said  train  was  run,  and  by  reason  of 
the  defendant,  its  agents,  and  servants  fallr 
ing  to  sound  the  whistle,  or  ring  the  bell,  and 
by  reason  of  said  defendant,  its  agents,  or 
servants  failing  to  have  a  light  on  the  rear 
of  said  train  when  it  was  pushing  the  same 
across  a  public  street  when  it  was  dark,  and 
by  reason  of  the  defendant,  its  agents,  or 
servants  failing  to  give  any  signals  whatever 
of  the  approach  of  its  said  train  at  said  time 
and  place,  and  for  the  further  reason  that 
said  train  approached  said  crossing  so  quietly 
and  so  silently  that  its  approach  could  not 
be  heard  or  seen  by  this  plaintiff  or  by  her 
companion,  although  they  and  each  of  them 
have  good  eyesight  and  good  hearing,  that 
as  said  engine  and  train  of  cars  approached 
eaid  crossing  in  said  careless  and  negligent 
manner  as  aforesaid,  Just  as  this  said  plain- 
tiff and  her  companion  were  crossing  said 
railroad  track,  they  were  run  against  and 
over  by  said  train  of  cars  at  and  on  said 
crossing;  that  plaintiff  was  thrown  from 
the  wagon  in  which  they  were  riding  with 


great  force  and  violence,  and  was  hurled  a 
great  distance  by  reason  of  being  struck  by 
said  train  of  cars  at  said  crossing,  and  badly 
injured  thereby  by  having  her  spinal  column 
injured  and  sprained,  her  ribs  broken,  her 
ankle  fractured,  sprained,  and  broken,  and 
the  ligaments  thereof  torn  loose,  her  shoulder 
and  back  mashed,  bruised,  and  injured,  by 
reason  of  which  she  (the  plalntitC)  has  receiv- 
ed lasting,  permanent  injuries;  that  she  Is 
now  crippled,  and  will,  as  she  believes  and  is 
informed  by  her  doctors,  remain  a  cripple 
during  the  remainder  of  her  natural  life; 
that  she  is  unable,  and  has  been  ever  since 
the  injury  aforesaid,  to  do  her  work  as  house- 
keeper and  to  attend  to  her  home  duties; 
that  she  has  been  under  the  doctor's  care 
ever  since  said  injury,  and  is  still  the  object 
of  his  care  and  treatment,  and  will  so  con- 
tinue to  remain. 

"Wherefore,  by  reason  of  the  facts  hereto- 
fore stated,  she  has  been  damaged  in  the  sum 
of  16,000;  that  said  injuries  were  received 
without  any  fault  trhatever  of  the  plaintiff 
or  her  companion,  who  was  with  her  at  the 
time,  bnt  wholly  on  accotmt  of  the  careless 
and  negligent  manner  in  which  defendant 
was  running  and  operating  its  said  locomo- 
tive engine  and  cars,  by  running  upon  said 
crosshig  of  said  street,  as  aforesaid,  without 
giving  any  signal,  sounding  any  whistle,  with- 
out having  any  light  or  lights  thereon,  so  that 
they  could  have  been  seen  by  persons  crossing 
said  tracks,  and  without  having  any  person 
or  persons  on  the  rear  end  of  the  car  being 
pushed  across  said  crossing,  or  in  any  man- 
ner or  way  making  any  provisions  for  the 
safety  of  the  traveling  public  at  said  cross- 
ing.   Wherefore  she  prays  for  Judgment,"  etc. 

It  is  the  contention  of  counsel  for  appel- 
lant that  the  complaint  does  not  allege  facts 
showing  a  duty  owing  to  appellant  in  the  op- 
eration of  its  train  and  the  violation  of  it 
While  it  may  be  at  once  conceded  that  the 
complaint  Is  not  a  model  of  clear,  concise, 
and  orderly  allegation  of  actionable  facts, 
it  is  quite  clear  that  it  does  directly  allege 
facts  sufficient  to  show  a  violation  of  both  a 
statutory  and  a  common-law  duty  to  give 
warning  of  the  approach  of  the  train  to  a 
highway  crossing.  It  is  alleged  that  ap- 
pellee, together  with  her  husband,  was  a 
traveler  at  dark  of  a  winter  evening  on  a 
public  highway,  a  much  traveled  street  of 
the  city  of  Marion,  riding  in  a  horse-drawn 
vehicle  thereon,  and  approaching  the  point 
where  the  street  was  Intersected  by  appel- 
lant's railroad  tracks,  and  that  when  they 
had  entered  upon  the  tracks  at  the  street 
crossing  in  pursuing  their  Journey  as  trav- 
elers along  the  street  appellant  drove  one 
of  its  locomotive  engines  with  a  train  of 
cars  backwards  over  and  across  the  cross- 
ing at  a  speed  of  30  miles  an  hour,  without 
a  light,  without  sounding  a  whistle  or  ring- 
ing a  bell,  or  giving  other  signal  to  warn 
that  the  train  was  approaching  the  cross- 
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ing, and  fhat  Just  as  tbe  plaintiff  and  ber 
husband  were  crossing  said  railroad  track 
they  were  run  against  and  over  by  said 
train  of  cars  at  and  on  said  crossing,  caus- 
ing plaintiff's  Injuries. 

It  has  long  been  settled  by  many  deci- 
sions of  this  court  that  tbe  failure  of  a  rail- 
road company  In  the  operation  of  Its  road  to 
give  the  signals  enjoined  by  statute  of  tbe 
approacb  of  its  trains  to  public  highways 
crossed  by  Its  tracks,  In  a  violation  of  Its 
duty  owing  to  travelers  on  such  highway, 
constitutes  negligence  giving  rise  to  a  cause 
of  action  In  favor  of  such  a  traveler,  who 
has  been  Injured  thereby  without  negligence 
on  his  part  which  contributed  to  his  injury. 
Indeed,  the  statute  Itself  expressly  makes 
the  railroad  company  In  such  case  liable. 
Burns  1908,  M  8431,  5432;  Chicago,  eta,  R. 
Co.  V.  Boggs  (1885)  101  Ind.  622,  61  Am.  Rep. 
761;  OlndnnaU,  etc.,  R.  Co.  v.  Butler  (1885) 
103  Ind.  31,  2  N.  B.  138;  Baltimore,  etc..  R. 
Co.  T.  Walbom  (1891)  127  Ind.  142,  26  N.  B. 
207;  Oreenawaldt  v.  Lake  Shore  R.  Co. 
(1905)  165  Ind.  219,  74  N.  B.  1081;  Cincin- 
nati, etc.,  R.  Co.  V.  Grames  (1893)  8  Ind.  App. 
112,  34  N.  B.  613,  87  N.  E.  421 ;  New  York, 
eta,  R.  Co.  v.  Robblns  (1906)  38  Ind.  App. 
172,  76  N.  B.  804;  Chicago,  eta,  R.  Co.  v. 
Coon  (App.  1911)  93  N.  E.  561. 

[2]  Tbat  tbe  statutory  duty  of  giving  warn- 
ing of  the  approacb  of  trains  to  highway 
crossings  applies  to  the  crossings  of  streets 
in  cities  and  towns,  unless  tbe  statutory 
signals  are  prohibited  by  ordinance  passed 
pursuant  to  the  power  granted  to  cities  and 
towns  to  regulate  tbe  running  of  trains  there- 
in, has  been  recognized  and  impliedly  decided 
by  many  of  our  cases.  Cincinnati,  etc.,  R. 
Co.  V.  Butler,  103  Ind.  31,  2  N.  B.  138;  Bal- 
timore, eta,  R.  Co.  v.  Walborn,  Adm'r,  127 
Ind.  142,  26  N.  E.  207;  Pittsburgh,  eta,  R. 
Co.  V.  Burton,  Adm'r,  139  Ind.  367,  37  N. 
B.  150;  38  N.  Bl  594;  Chicago,  etc.,  R.  Co. 
V.  Fenn,  3  Ind.  App.  250,  29  N.  E.  790;  Cin- 
cinnati, etc.,  R.  Co.  V.  Grames,  8  Ind.  App. 
112,  34  N.  E.  613,  37  N.  E.  421;  Chicago,  etc., 
R.  Co.  V.  BuUer,  10  Ind.  App.  244,  38  N.  E. 
1;  Pittsburg,  eta,  R.  Co.  v.  Shaw  et  al.,  15 
Ind.  App.  173,  43  N.  E.  957;  Lake  Shore, 
etc.,  R.  Co.  V.  Boyts  (1896)  16  Ind.  App.  640, 
45  N.  E.  812 ;  Aurelius  v.  Lake  Erie,  etc.,  R. 
Co.  (1897)  19  Ind.  App.  685,  49  N.  B.  857; 
Cleveland,  etc.,  R.  Co.  v.  Carey  (1904)  33 
Ind.  App.  276,  71  N.  B.  244;  Pennsylvania 
Co.  V.  Fertlg,  34  Ind.  App.  459,  70  N.  B.  834; 
Chicago,  eta,  R.  Co.  v.  Coon  (App.  1911)  93 
N.  E.  563.  And  it  has  I>een  expressly  so  de- 
cided in  the  case  of  Cleveland,  etc.,  R.  Co.  v. 
Carey  (1904)  83  Ind.  App.  275,  282,  71  N.  E. 
244,  wherein  it  was  held  tbat  tbe  statute 
was  in  force  in  a  city,  notwithstanding  the 
fact  that  there  was  then  in  force  In  such 
<lty  an  ordinance  prohibiting  the  sounding 
of  railroad  whistles,  except  to  give  "such  dan- 
ger signals  as  are  necessary  for  the  protection 
of  life  and  property." 

But  it  is  argued  by  counsel  for  appellant 


that,  because  It  Is  not  spedflcally  allied 
that  the  train  in  question  was  one  running 
lietween  given  points  on  the  main  track,  or 
that  it  came  from  beyond  a  point  80  rods 
from  the  crossing,  it  fails  to  allege  facts 
showing  a  violation  of  the  statutory  duty 
imposed  on  appellant  In  other  words,  as 
we  understand  appellant's  contention,  it  is 
that  tbe  statute  requiring  signals  to  be  giv- 
en does  not  apply  to  a  train  of  cars  on  a 
switch  pushed  by  a  locomotive  attached  to 
it,  especially  \rhea  started  at  a  point  less 
than  tbe  required  statutory  distance  for  giv- 
ing signals,  and  that  as  it  appears  from 
the  complaint  that  tbe  train  which  it  Is  al- 
leged struck  plaintiff  was  backed  over  the 
crossing  on  a  switch.  It  was  at  least  neces- 
sary to 'allege  facts  showing  that  the  train 
came  from  a  distance  more  than  80  rods  away 
to  show  a  violation  of  the  statutory  duty. 
The  reason  for  the  application  for  the  stat- 
ute to  a  train  running  over  a  switch  track 
wbidi  crosses  a  highway  is  as  obvious  as 
tbat  for  applying  It  to  a  train  running  on 
a  main  track.  A  railroad  company  at  com- 
mon law  is  under  a  duty.  In  the  operation 
of  its  trains  over  highway  crossings,  of  us- 
ing reasonable  and  ordinary  care  to  avoid 
Injury  to  travelers  at  and  on  highways  which 
are  Intersected  by  Its  tracks.  The  statute 
requiring  tbe  giving  of  signals  of  the  ap- 
proach of  trains  to  crossings  is  said  to  be 
tbe  expression  of  the  minimum  care  requir- 
ed. That  tbe  approacb  of  a  backing  train, 
with  the  locomotive  at  the  end  farthest  from 
the  point  of  crossing,  would  ordinarily  be 
less  readily  observed  by  a  traveler  on  a 
highway  is  dear  to  the  mind,  and  that  the 
statute  should  apply  to  such  a  train  is  at 
once  evident  The  statute  rbqulres  tbat  tbe 
engineer  or  other  person  in  charge  of  or  op- 
erating a  locomotive  shall,  when  such  en- 
gine approaches  a  highway  crossing,  and  not 
less  than  80  and  not  more  than  100  rods 
therefrom,  sound  tbe  whistle  three  times, 
and  ring  the  I)ell  continuously  tbefeafter  un- 
til tbe  crossing  is  passed.  We  know  of  do 
case  in  this  state  which  has  considered  and 
determined  whether,  when  a  train  begins  to 
move  towards  a  highway  crossing  from  a 
stop  less  than  80  rods  from  the  crossing,  tbe 
statutory  duty  of  blowing  the  whistle  arises. 
In  some  other  Jurisdictions  under  like  stat- 
utes, it  has  been  held  that  in  such  case  the 
statute  requires  the  sounding  of  tbe  whis- 
tle. See  L.  S.  &  M.  S.  Ry.  Co.  v.  Johnsen, 
135  111.  641-653,  26  N.  E.  610;  Splller  v. 
St  Louis,  etc.,  Ry.  O.,  112  Mo.  App.  491, 
87  S.  W.  43 ;  33  Cya  966. 

[3]  But  conceding  that  tbe  statutory  duty 
to  sound  the  whistle  in  each  case  does  not 
arise,  there  still  remains  the  duty  to  ring 
the  bell  continuously  until  the  crossing  is 
passed;  and  ft  would  be  wholly  contrary  to 
the  plain  purpose  of  the  statute  to  say  that 
in  so  far  as  tbe  duty  to  ring  the  l>ell  is  con- 
cerned, the  statute  does  not  apply  to  a  train 
tbat  is  being  backed  over  a  highway  crossing 
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from  a  point  lees  tban  80  rods  therefrom. 
That  the  duty  to  ring  the  bell  In  warning 
does  flow  from  such  a  statute  has  been  fre- 
quently held  by  the  courts  of  other  states. 
Gulf,  etc.,  R.  Co.  V.  Hall,  34  Tex.  av.  App. 
635,  80  S.  W.  133;  Ft.  Worth,  etc.,  R.  Co.  v. 
Greer,  32  Tex.  Ot.  App.  606,  75  S.  W.  662; 
Mitchell  V.  Union  Ter.  R.  Co.,  122  Iowa,  237, 
S7  N.  W.  1112;  Splller  v.  St.  L.  Ry.  Co.,  su- 
pra ;  Herring  v.  Wabash  By.  Co..  80  Mo."  App. 
562;  Canada,  etc.,  R.  Co.  v.  Henderson,  29 
Can.  S.  C.  632.  As  the  complaint  In  this 
case  directly  alleges  that  no  whistle  was 
sounded  or.  bell  rung,  or  any  other  signal 
given  by  appellant's  employes  in  charge  of 
the  engine  In  question,  it  at  least  charged  the 
violation  of  a  statutory  duty  In  failing  to 
ring  the  bell. 

[4]  But,  independently  of  the  statute,  it 
is  the  duty  of  those  in  charge  of  a  railroad 
train  to  give  reasonable  and  timely  warning 
of  its  approach  to  a  street  or  highway  cross- 
ing. Indianapolis,  etc.,  R.  Co.  v.  Hamilton 
(1873)  44  Ind.  76;  Pittsburgh,  etc.,  R.  Co.  v. 
Martin  (1882)  82  Ind.  476;  Pittsburgh,  etc., 
B.  Co.  v.  Burton  (1894)  139  Ind.  357-377,  37 
N.  B.  150,  38  N.  E.  694;  Oeveland,  etc.,  B. 
Co.  V.  Miles  (1904)  162  Ind.  646,  70  N.  B. 
985.  And  especially  Is  this  true  in  the  case 
of  a  backing  train.  Lake  Shore,  etc.,  R. 
Co.  V.  Boyts  (1896)  16  Ind.  App.  640,  45  N. 
E  812;  Cleveland,  etc.,  B.  Ck).  v.  Qarey  (1904) 
33  Ind.  App.  276,  279,  71  N.  B.  244.  See, 
also,  Elliott  on  Railroads,  U  1153  to  1158. 
The  complaint  directly  alleges  a  failure  to 
give  any  signals  of  any  character,  by  whistle, 
bell,  or  light  on  the  rear,  while  the  train 
was  backing  toward  and  over  the  crossing 
at  the  rate  of  30  miles  an  hour  at  dark. 
.This  was  a  gross  and  culpable  violation  of 
appellant's  common-law  duty,  and  conse- 
quently negligence. 

[5]  It  is  Anally  argued  by  appellant's 
counsel  that  the  complaint  does  not  show 
that  appellant's  negligence  was  the  proxi- 
mate cause  of  appellee's  injury,  because  it 
does  not  directly  allege  that  she  would  have 
heard  a  signal,  if  given,  or  seen  a  light,  if 
displayed,  on  the  backing  car.  Such  alle- 
gations were  not  required ;  the  general  aver- 
ments sufficiently  show  that  appellant's  neg- 
ligence as  alleged  was  the  proximate  cause 
of  the  injury  to  appellee.  Greenawaldt  v. 
Jjake  Shore,  etc.,  B.  Co.  (1905)  165  Ind.  219, 
223,  74  N.  E.  1081. 

The  overruling  of  appellant's  motion  for 
a  new  trial  is  assigned  as  error.  The  motion 
tor  a  new  trial  states  numerous  causes,  but 
all  are  waived  by  appellant  by  a  failure  to 
state  any  proposition,  point,  or  authority  in 
support  thereof,  except  those  questioning  the 
sufficiency  of  the  evidence  to  sustain  the 
verdict,  and  the  action  of  the  trial  court  in 
giving  and  refusing  certain  instructions. 

[I]  As  to  the  contention  of  counsel  for 
appellant  that  the  evidence  does  not  prove 
the  breach  of  a  duty  by  appellant  owed  to 


appellee,  it  may  be  said  that  the  evidence 
amply  sustains  every  allegation  of  the  com- 
plaint as  to  the  failure  to  signal  the  ap- 
proach to  the  crossing  of  appellant's  backing 
train  at  dark,  by  whistle,  bell,  or  a  Itght  on 
the  coal  car,  which  was  the  nearest  part  of 
the  train.  Indeed,  on  the  trial  appellant's 
counsel  expressly  conceded  that  no  whistle 
was  blown  or  light  displayed.  The  evidence 
fairly  sustains  the  charge  that  the  train 
moved  over  the  crossing  at  a  speed  of  about 
30  miles  an  hour,  strudc  the  vehicle  In 
which  appellees  were  riding,  and  carried  it 
forward  from  50  to  75  feet,  when  the  car 
'which  struck  the  vehicle  was  derailed.  And 
it  appears  that  the  train  was  making  little 
noise  as  it  approached.  There  was  testi- 
mony for  appellant  from  the  conductor  and 
brakeman  that  the  ben  was  rung,  and  that 
the  speed  was  not  more  than  eight  miles  an 
hour.  But  the  weight  of  the  evidence  sus- 
tains the  complaint  in  these  particulars. 
The  fact  that  the  testimony  of  neither  the 
fireman  nor  engineer  was  given  is  not  with- 
out significance,  particularly  as  to  the  ring- 
ing of  the  btil. 

[71  It  is  contended  by  counsel  for  appel- 
lant that,  as  it  appears  that  appellee  did  not 
require  her  vehicle  to  be  stopped  before 
entering  upon  the  crossing  of  appellant's 
tracks,  alight  therefrom,  and  go  up6n  the 
tracks  in  quest  of  an  approaching  train,  she, 
in  failing  to  so  do,  was  guilty  of  negligence 
as  a  matter  of  law,  which  was  the  proximate 
cause  of  her  injury.  To  sustain  such  a  con- 
tention in  this  case  would  be  to  practically 
deprive  the  public  of  the  use  of  the  streets 
of  cities  and  towns,  where  they  are  crossed 
by  the  tracks  of  railroads.  The  evidence 
shows  that  appellee  and  her  husband  were 
traveling  on  a  much  used  street  at  dark  of 
a  winter  evening,  going  to  their  home  near 
the  dty  of  Marion.  The  street  was  crossed 
by  appellant's  main  track  and  switch  track, 
over  which  they  were  compelled  to  travel  to 
reach  their  home.  They  were  familiar  with 
the  crossing,  having  passed  over  it  many 
times  in  safety.  Their  view  of  the  tracks  of 
appellant  in  the  direction  from  which  the 
train  which  struck  them  came  was  obstruct- 
ed by  coal  sheds  and  other  buildings,  so  that 
for  a  distance  of  about  100  feet  from  the 
switch  on  which  the  train  ran  to  a  point 
within  from  6  to  10  feet  of  the  switch  a 
train  approaching  thereon  could  not  have  read- 
ily been  seen.  They  were  sitting  together  on 
a  seat  In  the  front  of  a  florist  wagon,  which 
was  drawn  by  a  gentle  horse.  The  husband 
was  driving.  The  seat  was  open,  so  that 
they  could  see  and  hear.  On  approaching 
the  crossing,  the  horse  was  pulled  down  to 
a  very  slow  walk,  about  a  mile  and  a  half 
or  two  miles  an  hour.  The  eyesight  and 
hearing  of  both  were  unimpaired.  Both  of 
them  kept  looking  in  both  directions  for  an 
approaching  train,  and  listened  continuously, 
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and  heard  or  saw  none,  until  the  horse  had 
entered  upon  the  switch  track,  and  the  coal 
car  of  the  backing  train,  running  quietly  with- 
out light  or  signal  of  any  kind,  appeared  out 
Of  the 'dusk,  and  almost  at  once  struck  them. 
If  the  signals  had  been  given,  they  could 
have  heard  them,  and  tf  a  light  had  been 
displayed  they  could  have  seen  it  Under 
these  circumstances,  it  was  for  the  Jury  to 
determine  whether  appellee  was  guilty  of 
contributory  negligence.  It  cannot  be  said, 
88  8  matter  of  law,  that  her  failure  to  stop, 
or  to  stop  entirely,  and  go  upon  the  track 
In  advance  of  the  horse  was  negligence 
which  contributed  to  her  injury.  In  the 
absence  of  signals  or  light.  It  la  not  sure 
that  either  would  have  been  effective  in 
avoiding  the  collision.  Pittsburgh,  etc.,  R. 
Co.  V.  Martin  (1882)  82  Ind.  483 ;  Pittsburgh, 
etc.,  R.  Co.  V.  Wright  (1881)  80  Ind.  236; 
Malott  y.  Hawkins  (1902)  169  Ind.  127,  63 
N.  B.  806;  Oreenawaldt  v.  Lake  Shore,  etc., 
R.  Co.  (1905)  165  Ind.  219.  74  N.  a  1081; 
Chicago,  etc.,  B.  Co.  v.  Tamer  (1901)  S3  Ind. 
App.  265,  69  N.  B.  484;  Baltimore,  etc.,  R. 
Co.  V.  Rosborough  (IWT)  40  Ind.  App.  15, 
80  N.  B.  868;  Pittsburgh,  etc.,  R.  Co.  v. 
Lynch  (1908)  43  Ind.  App.  177,  87  N.  B.  40. 

Counsel  for  appellant  complains  at  some 
length  of  a  number  of  instructions  given  by 
the  coart  of  its  own  motion  and  at  the  re- 
quest of  appellee,  and  of  the  refusal  of  the 
conrt  to  give  a  number  of  instructions  re- 
quested by  appellant  While  there  may  be 
some  technical  Inaccnracies  in  one  or  more  of 
the  instructions  given,  an  ezaminadon  of 
them  discloses  ncme  that  was  calculated  to 
mislead  the  Jury  to  prejudice  the  substantial 
rights  of  appellant.  Taking  all  of  the  in- 
structions given  together,  they  were  quite 
as  favorable  to  appellant  as  the  case  made 
warranted. 

[8]  Instruction  No.  S,  requested  by  appel- 
lant and  refused  by  the  court,  told  the  Jury 
that  appellee  had  no  right  to  proceed  to 
cross  the  tracks  "until  she  knew  It  was  safe 
to  do  so,"  and  that  she  could  not  recover 
for  an  injury  sustained  because  of  her  fail- 
ure "to  ascertain  and  know  that  no  train 
was  coming  close  to  the  crossing."  The  law 
did  not  require  the  high  degree  of  care  of 
appellee,  practically  insuring  her  own  safety, 
that  this  instmctlon  would  have  held  her  to. 

Instruction  No.  4  requested  was  correctly 
refused,  because  the  same  vice  inheres  in  it 
Instructions  Nos.  IS,  16,  and  18,  in  so  far  as 
they  state  the  law  correctly,  were  covered  by 
other  instructions  given.  Moreover,  they  con- 
tained incorrect  statements  of  the  law  as  to 
appellee's  duty.  As  before  stated  in  this 
opinion.  It  cannot  be  said,  as  a  matter  of 
law,  that  appellee's  failure  to  stop  the  horse 
and  to  precede  it  upon  the  track,  and  there 
look  and  listen,  made  her  guilty  of  contrlbn- 
tory  negligence. 


The  case  seems  to  have  1)een  fairly  tried 
and  substantial  Justice  reached  in  the  trial 
court,  and  Its  Judgment  is  affirmed. 


(4S  Ind.  App.  44t> 

rUBNESS  V.   BRUMMITT   et  al. 

(No.   7,607.) 

(AppeUata  Court  of  Indiana,  Divldon  No.  1» 

Oct  10,  1911.) 

L  Bqurrr  0  66*)— Maxims. 

He  who  sseks  equity  must  do  equity. 
[Bd.  Note.— For  other  cases,  see  Equity,  Cent. 
Dig.  H  188-190;   Dec.  Dig.  {  66.*] 

2.  Estoppel    (J    68*)  —  Ircorsistiwot— Oow- 
DUCT  of  Complainant. 

Where  an  owner  obtains  Judgment  of  the 
■nperior  court  that  an  order  by  the  board  of 
commissioners  in  a  drainage  proceeding  was 
void  because  made  and  enjoining  its  execution 
in  vacation,  and  the  adverse  part^  acquiesce* 
therein,  and  on  his  application  further  pro- 
ceedin)!:B  in  the  case  are  taken  before  the  board, 
the  order  of  the  board  made  in  vacation  mast 
be  considered  void,  since  the  owner  on  appeal 
in  a  subsequent  action  to  enJ<^D  the  board  can- 
not consistently  contend  that  its  order  is  regu- 
lar and  valid  so  aa  to  end  the  jurisdiction  of 
the  board,  or  that  it  was  only  erroneous,  after 
having  obtained  the  injunction  on  the  ground 
that  It  was  absolutely  void. 

[Ed.    Note.— For   other   cases,    see    Eistoppd* 
Cent  Dig.  {{  165-169 ;  Dec.  Dig.  i  68.*} 

3.  Dbaiks  (I  35*)— Pbocebdinos  tob  Assess- 
ment—Recobd  OF  BOAKn  OF  Commission EBS. 

A  writing  appearing  upon  the  records  of 
the  l>oard  of  commissioners  in  a  proceeding  t» 
establish  a  ditch  as  to  its  meeting  as  per  ad- 
journment and  hearing  a  report  and  confirmiiqr 
assessments,  thouph  entered  b;  direction  of  the 
board  when  not  legally  in  session,  does  not 
change  the  status  of  the  proceedings,  nor  de- 
stroy ita  jurisdiction,  already  attached,  where 
an  order  of  the  superior  court  does  not  go  fur- 
ther than  to  enjoin  the  execution  of  such  order. 
[EM.  Note.— For  other  cases,  see  Drains,' 
Dec  Dig.  {  35.*] 

4.  Judgment  (f  27*)— OohOLusivbhbss— Voi» 

Judgment. 

A  void  judgment  ia  in  legal  effect  no  judg^ 
ment  and  by  it  no  rights  are  divested  and  from 
it  no  riKhts  can  he  Obtained.  Being  worthlesa 
in  itself,  all  proceedings  founded  upon  It  ar» 
equally  worthless,  and  it  neither  binds  nor  bars 
any  one. 

[Bd.   Note. — For  other  cases,    see   Judgment, 
Cent  Dig.  I  38;   Dec.  Dig.  {  27.*] 

6.  Counties  d  66*)— 'Boabd  of  Comhibsioit* 

ES8— Becobd. 

Where  a  board  of  county  commissioneiB 
acting  where  it  has  jurisdiction  of  the  persons 
or  of  the  subject-matter  and  in  lawful  session 
makes  a  final  order,  it  cannot  subsequently 
change  it 

[Ed.    Note. — For   other   cases,   see   Oonnties^ 
Cent  Dig.  {  73 ;   Dec  Dig.  {  56.*] 

6.  Drains  (|  40*)  —  Proceedings  to  EJbtab- 

lish— boabd  of  commissioners— .lurisdi^ 

TioN  After  Case  Held  in  Part  Void. 

Where  the  action  of  a  board  of  commit 

sioners  approving  a  report  and  confirming 'th» 

assessments   for  establishing  a   ditch  has   been 

held  void,  because  made  in  vacation,  the  statu» 

of  the  proceedings  before  the  commissioners  is 

not  changed,  but  remains  the  same  as  If  such 

action  or  attempted  action  bad  not  been  taken, 

and  the  board  did  not  lose  jurisdiction  of  the 

proceedings,   and    may    lavfuily    begin   over   at 


•For  oihw  caws  see  sun*  topic  and  sactwn  NVKBBB  In  Dec.  Dig.  *  Am.  Dig.  Key  No.  Series  *  Rep'r  Ind«ze» 


Digitized  by 


Google 


Ind.) 


VUBNESS  ▼.  BBUMMITT 


1U6 


the  point  where  the  proceedings  had  ceased  to 
be  legal. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  S  40.*} 

7.  Dbaijis    (S    40*)  — Ehroniotjs    Obdeb    of 

OOMMISSIONEBS— REMEDT. 

From  an  erroneous  or  irregular  order  ot 
the  board  of  commissioners  in  a  drainage  pro- 
ceeding, tlie  remedy  is  by  appeal,  and  not  by  an 
independent  suit  to  enjoin  execution  thereof. 

[E6.  Note. — ^For  other  cases, 'see  Drains,  Dec. 
Dig.  I  40.*] 

8.  Dbains  (I  40*)— AcnoR  TO  E>njoin  Cor- 
8TB  ocnon— Pabtibs. 

Where  a  ditch  has  been  established  and  a 
commissioner  appointed  to  Construct  it,  the 
commissioner,  and  not  the  petitioner,  is  the  one 
to  be  enjoined  if  any  proceedings  to  enjoin  will 
lie,  since  the  case  by  such  order'  passed  beyond 
the  control  of  the  petitioner  or  other  parties  to 
the  proceeding. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  I  40.*] 

Appeal  from  Superior  Court,  Porter  Coon- 
ty;    Cha8.  H.  Trnesdell,  Judge. 

Action  for  an  Injunction  by  Albert  W. 
Ferness  against  William  Brummltt  and  an- 
otber.  Dismissed  as  to  the  other  defendant, 
and  judgment  for  defendant  Brummltt,  and 
plaintiff  appeals.    Affirmed. 

N.  li.  Agnew,  for  appellant  H.  H.  Lorlng, 
for  appellee. 

FELT,  P.  J.  The  facts  pertinent  to  the 
question  presented  'for  decision  by  this  ap- 
peal are  that  on  June  SO,  1906,  the  appellee 
Brummltt  filed  in  the  ofBce  of  the  auditor  of 
Porter  county.  Ind.,  his  petition  for  the 
drainage  of  certain  lands  belonging  to  him- 
self and  others,  averring  that  the  drain 
would  not  exceed  two  miles  in  length,  and 
would  not  cost  to  exceed  $300,  which  peti- 
tion was  by  the  Auditor  referred  to  the 
county  Burreyor;  that  on  July  10,  1906,  the 
surveyor  filed  his  report  thereon,  which  re- 
port was  on  file  when  the  board  of  county 
commissioners  convened  on  August  6,  1906; 
that  said  board  "by  agreement  of  the  par- 
ties" set  the  same  for  hearing  specially  on 
August  11,  1906,  which  time  was  after  the 
expiration  of  the  August  term  of  the  com- 
missioners' court,  and  In  vacation;  that  on 
said  day  "the  board  met  as  per  adjourn- 
ment" at  their  regular  place  of  meeting,  and 
proceeded  to  hear  and  determine  all  ques- 
tions relating  to  said  drainage  petition,  and 
after  finding  that  due  notice  had  been  giv- 
en, and  considering  certain  remonstrances. 
Including  that  of  appellant,  by  agreement  of 
the  parties  approved  said  rei)ort,  confirmed 
the  assessments  as  modified,  established  the 
ditch,  and  referred  the  same  to  Alfred  B. 
Putnam,  county  surveyor,  for  construction; 
that  appellant's  land  was  assessed  $10  and 
he  was  present  when  the  order  of  August 
11,  1906,  was  made  by  the  board  of  com- 
missioners; that  thereafter  appellant  ap- 
pealed to  the  Porter  superior  court,  which 
appeal    was   dismissed    by    the  court,    and 


thereupon  appellant  filed  suit  In  said  supe- 
rior court  against  appellee  and  said  surv^or 
to  enjoin  the  construction  of  said  ditch,  al- 
leging that  the'  order  of  the  board  of  com- 
missioners entered  on  August  11,  1906,  was 
void  because  the  board  had  no  power  to  ad- 
journ from  August  6,  to  August  11,  1906,  to 
consider  and  pass  upon  the  petition  and  re- 
monstrances in  said  proceeding;  that  no 
notice  of  the  convening  of  the  special  ses- 
sion of  said  board  had  been  given,  and  the 
board  was  not  legally  In  session  on  August 
the  eleventh  and  the  order  then  made  was 
void;  that  on  June  25,  1907,  this  suit  was 
tried,  and  the  8nperl(»r  court  of  Porter  coun- 
ty rendered  judgment  enjoining  the  construc- 
tion of  said  ditch  under  the  order  of  August 
11th ;  that  on  July  1,  1907,  the  appellee  ap- 
peared before  said  board  of  commissioners 
while  In  legal  session,  called  up  said  pro- 
ceeding, made  known  the  action  of  the  su- 
perior court,  and  thereupon  said  board  set 
the  hearing  of  the  report  of  the  engineer 
and  the  remonstrances  in  said  proceeding 
for  the  first  Monday  In  August,  1907,  and 
notified  all  parties  affected  thereby  of  the 
time  and  place  of  hearing ;  that  on  Monday  - 
August  6,  1907,  the  board  took  up  the  hear- 
ing of  said  report,  including  the  remon- 
strance of  appellant  filed  on  July  16,  1906; 
that  the  appellant  appeared  before  said 
board  and  filed  motion  praying  for  a  dis- 
missal of  appellee's  petition  and  the  report 
thereon,  on  the  ground  that  the  commis- 
sioners then  bad  no  Jurisdiction  over  said 
petition  and  report  and  no  authority  to  hear 
and  determine  the  same,  which  motion  was 
overruled  by  the  board;  that  thereupon  the 
board  proceeded  to  hear  the  evidence  on 
said  report  and  remonstrances,  In  the  pres- 
ence of  appellant,  and,  after  hearing  the 
same,  made  an  order  confirming  the  assess- 
ments shown  in  the  report,  establishing  the 
ditch  and  appointing  Guy  F.  Stinchfield, 
county  surveyor,  construction  commissioner. 
No  appeal  was  taken  from  this  order,  but  on 
September  9,  1907,  appellant  filed  suit  In  the 
Porter  superior  court  against  appellee, 
Brummltt,  and  Guy  F.  Stlnchfield,  to  enjoin 
them  from  constructing  said  ditch  as  order- 
ed by  the  board  on  August  5,  1907.  The 
complaint  was  dismissed  as  to  Stlnchfield. 
Appellee  Bnunmitt  thereupon  filed  answer  in 
two  paragraphs,  the  first  of  which  was  a 
general  denial.  The  second  set  up  In  detail 
the  facta  of  all  the  proceedings  In  both 
courts.  A  demurrer  for  want  of  facts  was 
filed  to  the  second  paragraph  of  the  answer, 
and  was  overruled.  The  court  found  for 
appellee  Brummltt  that  appellant  should 
take  nothing  by  his  complaint,  and  rendered 
judgment  accordingly.  A  motion  for  a  new 
trial  was  filed  and  overruled. 

The  errors  assigned  present  the  question 
tliat  the  finding  and  Judgment  of  the  court 
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Is  not  sustained  by  snffident  evidence.  Tbe 
gist  of  appellant's  contention  Is  that  after 
the  Judgment  of  the  superior  court  was  ren- 
dered on  June  25,  190T,  enjoining  the  con- 
struction of  the  ditch,  there  was  no  proceed- 
ing pending  before  the  board  of  commission- 
ers, nothing  was  before  them  upon  which 
they  could  legally  act  In  said  proceeding, 
and  that  their  action  In  setting  the  case  for 
hearing  In  assuming  Jurisdiction  and  trying 
and  determining  the  case  was  absolutely 
null  and  void,  and  appellee  should  have  been 
enjoined  as  prayed. 

[1,  2]  This  is  a  suit  in  equity.  He  who 
seeks  equity  must  do  equity.  The  appellant 
obtained  in  his  favor  the  Judgment  of  June 
25,  1907,  holding  the  order  of  the  commls- 
Biouers  made  on  August  XI,  1906,  void,  and 
appellee  acquiesced  therein,  and  on  his  ap- 
plication the  further  proceedings  In  the  case 
were  taken  before  the  board  of  commission- 
ers, so  that  for  the  purposes  of  this  appeal 
the  orders  of  the  l>oard  of  commissioners 
made  on  August  11, 1906,  must  be  considered 
null  and  void.  Appellant  cannot  now  con- 
sistently contend  that  the  order  was  regu- 
•lar  and  valid,  and  ended  the  Jurisdiction  of 
the  board,  or  that  it  was  only  erroneous, 
after  having  obtained  an  Injunction  on  the 
ground  that  It  was  absolutely  void.  In  view 
of  this  situation,  tbe  proceeding  before  tbe 
board  of  county  commissioners  was  not 
changed  by  the  action  of  the  members  of  the 
board  on  August  11th,  but  remained  the 
same  as  if  no  such  action  or  attempted  ac- 
tion had  been  taken.  Had  the  board  been 
legally  In  session — a  question  we  need  not 
and  do  not  determine — (see  Kraus  v.  Leh- 
man, 170  Ind.  408,  83  N.  B.  714,  84  N.  B. 
760),  and  made  such  order,  even  though  er- 
roneous, the  remedy  would  have  been  by  ap- 
peal and  not  by  suit  to  enjoin.  Gavin  v. 
Board,  etc.,  104  Ind.  201-206,  3  N.  E.  840; 
Badger  v.  Merry  et  al.,  139  Ind.  631-634,  39 
N.  E.  309.  What  the  superior  court  did  was 
to  enjoin  the  carrying  out  of  an  order  vbld 
because  made  when  the  board  was  not  le- 
gally In  session. 

[3]  The  writing  appearing  upon  the  rec- 
ords, though  placed  there  in  pursuance  of  the 
direction  of  members  of  the  board,  when 
not  legally  In  session  as  such  board  of  com- 
missioners, did  not  change  the  status  of  the 
case,  the  delay  in  taking  further  action  did 
not  destroy  tbe  Jurisdiction  of  the  board, 
which  had  already  attached,  nor  did  the 
Judgment  of  the  superior  court  go  further 
than  to  enjoin  the  execution  of  the  void 
order.     Hobbs  v.  Board,  etc.,  103  Ind.  575- 

680,  8  N.  B.  263;  Anderson  v.  Weber,  39 
Ind.  App.  443-447,  79  N.  B.  1055.  In  Tolln 
T.  Jones,  33  Ind.  App.  423,  431,  71  N.  B.  678, 

681,  this  court.  In  speaking  of  an  order 
made  by  a  board  of  commissioners,  said: 
"As  this  additional  order  was  absolutely 
▼old  because  of  want  of  Jurisdiction  of  the 
subject-matter  concerning  which  It  was 
made,  It  was  Immaterial  whether  It  stood  as 


such,  or  should  afterwards  be  stricken  out 
It  could  be  binding  upon  no  one  for  any 
purpose,  and  was  from  tbe  beginning  as  if 
never  made.  •  •  •  Nor  can  it  be  said 
that  this  void  provision  made  void  the  final 
order  approving  the  report  of  the  viewers. 
The  order  approving  the  report  was  com- 
plete In  itself."  The  principle  involved  here 
Is  the  same  as  that  In  the  case  from  which 
we  have  quoted. 

[4]  Freeman  on  Judgments  (4th  Ed.)  {  117, 
states:  "A  void  Judgment  is  In  legal  effect 
no  Judgment  T^  It  no  rights  are  divested. 
From  it  no  rights  can  be  obtained.  Being 
worthless  in  Itself,  all  proceedings  founded 
upon  It  are  equally  worthless.  It  neither 
Mi^ds  nor  bars  any  one."  See,  also,  Thomp- 
son r.  McCorkle,  136  Ind.  484-403,  34  N.  B. 
8i;i,  36  N.  E.  211,  43  Am.  St  Rep.  334.  The 
question  we  are  called  upon  to  decide  Is  not 
at  all  similar  to  the  question  presented 
where  an  appeal  is  taken  from  an  order  of 
the  board  of  commissioners  made  when  le- 
gally In  session  in  a  case  of  a  proceeding 
where  the  board  has  Jurisdiction.  Here  the 
Judgment  of  the  superior  court  enjoining  the 
construction  of  the  ditch,  because  of  tbe 
want  of  power  to  act  wb«i  tbe  board  or- 
dered its  construction,  did  not  change  tbe 
status  of  the  proceeding  before  the  board  but 
left  it  pending  the  same. as  if  no  steps  had 
been  taken  after  August  5,  1906. 

[S]  In  reaching  this  conclusion  we  are  not 
unmindful  of  the  holdings  of  our  Supreme 
Court  to  the  effect  that  when  a  board  of 
county  commissioners,  acting  in  a  case  where 
it  has  Jurisdiction  of  the  person  and  of  the 
subject-matter,  and  when  In  lawful  session, 
makes  a  final  order.  It  cannot  subsequently 
change  or  annul  such  order.  Town  of  Hard- 
Insburg  v.  Cravens,  148  Ind.  1-8,  47  N.  B. 
153;  Gavin  v..  Board,  etc.,  104  Ind.  201- 
204,  3  N.  B.  846 ;  Badger  v.  Merry,  139  Ind. 
631,  39  N.  B.  309. 

[6]  Our  conclusion  Is  consistent  with  those 
decisions,  the  distinction  being  that  In  tbe 
case  at  bar  we  are  dealing  with  an  order, 
for  the  purpose  of  the  case  at  least  abso- 
lutely void  because  when  made  the  board 
was  not  legally  in  session.  The  board  did 
not  lose  Jurisdiction  of  the  proceeding  by  its 
members  assuming  to  act  when  not  In  ses- 
sion, and  might  lawfully  begin  over  at  tbe 
point  where  tbe  proceedings  bad  ceased  to 
be  legal. 

[7]  From  this  It  follows  that  after  the  board 
on  August  6,  1907,  made  the  second  order 
establishing  the  ditch,  the  remedy  of  appel- 
lant for  relief  from  such  order,  if  irregular 
or  erroneous,  was  by  appeal,  and  not  by  an 
Independent  suit  to  enjoin. 

[8]  Furthermore,  the  ditch  having  beeil  es- 
tablished and  the  commissioner  appointed  to 
construct  It  If  any  Indc^pendent  action  could 
thereafter  be  maintained  to  enjoin  Its  con- 
struction, tbe  commissioner  was  the  one  to 
be  enjoined,  for  the  case  had  by  such  orders 
passed  beyond  the  control  of  tbe  petitioners 
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or  other  parties  to  the  proceeding.  Crnme 
V.  Wilson  et  al.,  104  Ind.  583,  4  N.  B.  169 ; 
Board,  etc.,  v.  Jamecke  et  al.,  164  Ind.  058, 
74  N.  E.  620. 

No  available  error  Is  shown  by  the  record, 
and  the  Jndgment  Is  affirmed. 


(4S  Ind.  App.  407) 

CHIOAGO  &  B.  B.  CO.  ▼.  KIRACOFB. 
(No.  7,150.) 

(Appellate  Court  of  Indiana,  DiTision  No.  L 
Oct.  4,  1911.) 

1.  PLEA.DINO    a   433*)— IRJUBIES  TO   SEBVAWT 

—Complaint— OBJKcnoMB  Ajteb  Vebdict. 
Plaintiff  alleged  tbat,  pursuant  to  orders 
of  his  engineer,  he  went  on  tlic  pilot  of  liis  en- 
gine to  flag  another  train;  that  the  timbers  in 
Ibe  pilot  were  rotten,  and  while  he  was  on  the 
pilot  they  gave  way  from  the  weight  of  his 
body  and  caused  him  to  fall,  and,  in  order  to 
•Toid  being  mn  over,  he  threw  himself  from 
the  trade,  and  in  so  doing,  and  without  fault 
on  bis  part,  his  hand  was  injured ;  that  the 
injuries  were  caused  wholly  by  defendant's 
negligence  in  failing  to  properly  inspect  the 
engine  and  pilot,  and  in  failing  to  provide  a 
pilot  sufficient  to  bear  the  wei|;Dt  of  employ^ 
whose  duties  require  them  to  ride  thereon,  and 
in  failing  to  provide  the  crew  with  reasonably 
safe  machinery  and  appliances,  particularly  the 
pilot ;  and  that  prior  to  his  injury  plaintiff  had  no 
knowledge  of  the  defective  condition  of  the 
pilot.  BeU,  tbat  the  complaint  was  sufficient 
after  verdict  under  the  rule  that.  If  the  com- 
plaint states  facts  sufficient  to  bar  another  suit 
for  the  same  canse  of  action,  the  verdict  cures 
all  other  defects. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  Si  1451-1477 ;   Dec.  Dig.  {  433.*] 

2.  Master    and    Servant  (§  297*)  — Incon- 
BI3TENT    Findings — Vkbdiot— Spbciai,   Ik- 

TEBROGATORIES. 

Plaintiff  was  thrown  from  the  pilot  of  an 
engine  on  which'  he  was  working,  and'  alleged 
that  the  pilot  fell  to  pieces  under  his  weight 
because  it  was  rotten  and  defective.  The  jury 
specially  found  that  plaintiff  climbed  down  on 
the  pilot  while  the  engine  was  moving,  and 
that  the  nose  of  the  pilot  struck  a  crossing  rail 
by  which  it  was  broken ;  that  it  was  not  con- 
structed of  oak  firmly  bolted  and  fastened  to 
the  engine,  but  that  it  did  not  fall  from  plain- 
tiffs weight;  tbat  plaintiff  was  on  the  pilot 
to  flag  another  train  according  to  orders  from 
bis  engineer,  and  that  he  could  not  at  the 
time  pass  through  the  gangway  with  safety  for 
that  purpose;  that  he  had  been  given  a  book 
of  rules  explaining  bis  duties  and  agreed  to 
study  the  same.  Held,  that  such  answers  were 
aot  so  in  conflict  with  the  general  verdict  for 
plaintiff  as  to  overcome  the  same. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  {  297.*] 

8.  Masteb  and  Servant  (5  289*>— Injubieb 
TO  Servant— Railroad  Emplotc— Acts  in 
Emeroenct— Contbibutobt   Nboligence. 
'Where  a  railroad  brakeman,  acting  in  an 
emergency,  under  orders  of  his  engineer  to  flag 
another  train,  went  on  the  pilot  of  the  engine, 
and   was  there  injured  by  the  collapse  of  the 
pilot  when  it  struck   the  crossing  rail  of  an- 
other railroad,  whether  his  act  in  riding  on  the 
pilot    constituted    contributory    negligence    was 
for  the  jury. 

[M.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  ${  1089-1132;  Dec.  Dig. 
I  289.*] 


4.  Master   and   Servant  (|  296*)— Iwjubim 

TO     SBBVANT— RArr,B0AD8  —  Instbuotiows— 

Failure  to  Follow  Bulbs. 

'Where  a  brakeman  went  on  the  pilot  of 
his  engine  in  response  to  orders  of  his  <!ngineer, 
which  he  was  bound  to  obey,  to  flag  another 
train,  and  was  iniured  while  riding  there,  the 
court  properly  refused  to  charge  that,  if  the 
railroad  company  enacted  rules  and  put  them 
in  plaintiff's  hands,  it  was  his  duty  to  obey 
them  in  the  discharge  of  his  duties,  except  as 
qualified  by  the  statement  that,  if  conditions 
arose  when  the  rule  could  not  be  followed, 
then  it  was  plaintiffs  duty  to  take  such  steps 
as  an  ordinarily  prudent  person  would  take  to 
prevent  loss  or  destmctton  of  property. 

[Ei.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {f  1180-1194;  Dec.  Dig.  | 
296.*} 

6.  Tbiax  ({  296*)— Oiassion  Cubed  bt  Oth- 

KB  Instructions. 

An  instruction  as  to  the  duty  of  defend- 
ant railroad  company  to  inspect  its  engines  was 
not  objectionable  for  failure  to  include  the 
doctrine  of  assumed  risk,  concerning  which  the 
Jury   were  fully   charged  in   other   instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  §{  705-718;    Dec.  Dig.  i  296.*] 

Appeal  from  Circuit  Court,  Bontlngton 
County;  Samuel  B.  Cook,  Judge. 

Action  by  AMn  B..  Kiracofe  against  the 
Chicago  &  Erie  Ballroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Vf,  O.  Johnson  and  Kenner,  Lucas  &  Ken- 
ner,  for  appellant  Leah  &  Leeb,  for  appet 
le& 

FELT,  P.  J.  The  appellee  recovered  judg- 
ment for  $100  against  appellant  for  personal 
injuries.  The  errors  assigned  are  (1)  tlM 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  (2)  overruling 
appellant's  motion  for  judgment  on  the  an- 
swers to  the  interrogatories  notwithstand- 
ing the  genera]  verdict;  (3)  overruling  ap- 
pellant's motion  in  arrest  of  judguieut;  (4) 
and  overruling  the  motion  for  a  new  trial. 

[1]  The  complaint  alleges,  in  substance, 
that  on  and  prior  to  November  8,  1907,  ap- 
pellee was  an  employ^  of  appellant  as  a 
brakeman;  that  as  such  brakeman  he  was 
subject  to  the  order  of  the  engineer  of  the 
train  upon  which  he  worked,  and  It  was  his 
duty  to  obey  such  orders;  that  on  said  day 
while  so  employed  he  was  directed  by  said 
engineer  to  go  upon  the  pilot  of  his  engine 
and  flag  train  No.  9;  that,  in  pursuance  of 
such  order,  he  went  upon  the  pilot  to  flag 
Bald  train;  that  the  timbers  in  said  pilot 
were  rotten  and  defective,  and  while  appel- 
lee was  upon  said  pilot  for  the  purposes 
aforesaid  the  timbers  and  braces  gave  way 
from  the  mere  weight  of  appellee's  body,  and 
caused  lilm  to  fall,  and,  in  order  to  avoid  be- 
ing run  over,  he  threw  himself  from  the 
track,  and  in  so  doing,  and  without  any 
fault  on  his  part,  caught  bis  hand  and  in- 
jured two  of  his  fingers;  that  said  Injuries 
were  caused  wholly  by  the  negligence  of  the 
appellant  In  failing  to  properly  iuspecC  said 
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engine  and  the  pilot,  and  In  falling  to  pro- 
vide a  pilot  to  said  engine  snfficlent  to  bear 
the  weight  of  any  of  the  employes  of  said 
company  "whose  duties  require  them  to  ride 
thereon,  and  in  falling  to  provide  the  crew 
npon  said  train,  and  appellee,  with  reason- 
ably safe  machinery  and  appliances,  partlc- 
nlarly  the  pilot  of  the  engine,  with  which 
to  perform  the  work  required  of  them  In  the 
discharge  of  their  daties;  that  prior  to  the 
time  be  received  his  said  Injury  appellee 
had  no  knowledge  of  the  defective  condition 
of  said  pilot  Where  the  sufBciency  of  a 
complaint  is  not  questioned  until  after  ver- 
dict (assignment  of  errors  1  and  3),  all  in- 
tendments are  in  favor  of  the  pleading.  If 
there  Is  not  a  total  failure  to  state  some 
essential  element  of  the  right  of  recovery, 
and  the  complaint  states  facta  suflldent  to 
bar  another  suit  for  the  same  cause  of  ac- 
tion, the  verdict  cures  all  other  defects,  and 
Is  sufficient  to  sustain  the  Judgment  Oliver 
Typewriter  Co.  v.  Vance,  95  N.  B.  327 ;  Scott 
r.  Collier,  166  Ind.  644,  647,  78  N.  B.  184. 
Tested  by  this  rule,  we  think  the  complaint 
clearly  sufficient,  even  if  insufficient  as 
against  a  demurrer,  which  we  do  not  deter- 
mine. 

[2]  The  Jury  In  answer  to  interrogato- 
ries found  that  the  engineer  and  conductor 
had  written  Orders  and  the  same  were  read 
I7  appellee;  that  appellee  went  through  the 
cab  window,  and  climbed  down  npon  the  pi- 
lot while  the  engine  was  moving;  that  the 
nose  of  the  pilot  struck  the  west  crossing 
rail  of  the  Lake  Brie  A  Western  tracks,  and 
the  pilot  was  broken;  that  It  was  not  con- 
structed of  solid  oak,  firmly  bolted  and  fast- 
ened to  the  engine;  that  It  did  not  fall  by 
reason  of  appellee's  weight:  that  the  en- 
gineer told  appellee  to  flag  No.  9,  and  he 
could  not  at  tbat  time  pass  through  the  gang- 
way with  safety  for  the  purpose  of  flagging 
the  train;  that  appellee  when  he  entered  ap- 
pellant's employment  was  given  a  book  of 
rules  explaining  his  duties,  and  he  agreed  to 
study  the  same;  that  appellee's  train  ar- 
rived at  Kiogsland  at  7:52,  and  it  would  re- 
quire 10  minutes  to  clear  the  siding,  and  No. 
9  was  to  leave  Kingsland  at  8  o'clock.  These 
answers  are  not  in  such  conflict  with  the 
general  verdict  as  to  overcome  it  and  entitle 
appellant  to  judgment  thereon. 

[3]  It  Is  true  there  are  many  cases  hold- 
ing that  to  ride  npon  a  pilot,  without  ap- 
parent necessity  for  so  doing,  is  negligence 
tbat  will  preclude  a  recovery,  but  where  an 
employs  is  acting  in  an  emergency,  under  or- 
ders he  Is  bound  to  obey,  whether  his  act  In 
80  doing  constitutes  contributory  negligence 
which  will  defeat  a  recovery  In  case  of  an 
injury  is  a  question  of  fact  to  be  determined 
by  the  Jury  from  the  evidence.  Baltimore, 
etc.,  B.  Co.  V.  Slaughter,  167  Ind.  330,  341, 
79  N.  B.  186,  7  I*  R.  A.  (N.  S.)  597,  U9  Am. 
St  Rep.  603 ;  Baltimore,  etc.,  R.  Co.  v.  Leath- 
eiB,  12  Ind.  App.  644,  40  N.  B.  1094;   FUer 


T.  N.  T.  a  B.  R.  Co.,  49  N.  T,  47,  10  Am. 

Rep.  327 ;  Kane  v.  Northern  Central  By.  Co., 
128  U.  S.  91,  9  Sup.  Ot  16,  32  L.  Ed.  339; 
Warden  v.  L.  &  N.  B.  Co.,  94  Ala.  277,  10 
South.  276,  14  L.  B.  A.  652 ;  4  Thompson  on 
Negligence,  §{  4731-4752.  [♦]  The  appellant 
requested  the  court  to  give  the  following  in- 
struction: "I  instruct  you  that  if  the  rail- 
road company  laid  down  rules,  and  put  them 
In  the  hands  of  the  plaintiff,  that  it  was  his 
dnty  to  obey  those  rules  in  the  discharge  of 
his  duties."  The  court  refused  the  instruo 
tlon,  and  gave  the  following:  "I  Instmct 
yon  that  If  the  railroad  company  laid  down 
rules,  and  put  them  Into  the  hands  of  the 
plaintiff.  It  was  his  duty  to  obey  those  rulea 
In  the  discharge  of  his  duties,  but  If  con- 
ditions should  arise  when  the  rule  could  not 
be  followed,  then  it  Is  the  duty  of  the  em- 
ploys to  take  such  steps  as  an  ordinarily  pru- 
dent man  would  take  to  prevent  loss  of  life 
or  destruction  of  property."  The  instruction 
given  by  the  court  when  fairly  construed. 
Is  supported  by  authority.  The  one  refused 
states  the  same  rule  without  any  qnaiiflca- 
tlons,  and,  as  ai^lled  to  the  facta  of  thla 
case,  the  court  was  warranted  in  refusing  It 
O.,  0.,  0.  &  St  L.  By.  Go.  v.  Oossett  Adm'x, 
172  Ind.  626,  643,  87  N.  B.  723 ;  Diamond 
Block  Goal  Co.  v.  Cuthbertson,  166  Ind.  290, 
313,  76  N.  B.  1060.  The  court  was  also  asked 
to  Instruct  the  jury  that  If  a  railroad  brake- 
man  rides  on  a  pilot  of  an  engine  and  Is  In- 
jured, he  cannot  recover  damages,  even 
though  he  may  have  been  ordered  to  do  so  by 
a  superior  whose  orders  he  is  bound  to  obey. 
This  Instruction  was  properly  refused. 
While,  as  a  general  proposition,  riding  upon 
the  pilot  of  an  engine  shows  negligence  upon 
the  part  of  the  one  so  doing.  It  Is  not  true 
In  every  case,  and  on  the  facta  of  this  case 
it  was  a  question  for  the  jury  to  determine 
from  the  evidence,  and  not  a  pure  question 
of  law,  to  be  declared  by  the  court  Cleve- 
land, etc.,  R.  Co.  ▼.  Gossett,  supra;  Balti- 
more, etc.,  R.  Co.  T.  Leathers,  supra;  Oulf, 
C.  &  8.  F.  R.  Co.  V.  Knox  et  uz.,  25  Tex.  Civ. 
App.  450,  61  S.  W.  969. 

[5]  Objection  is  also  made  to  Instmctloii 
No.  8  tendered  by  appellee  and  given  by  the 
court  In  this  instruction  there  Is  no  at^ 
tempt  to  enumerate  the  elements  essential 
to  a  recovery,  but  to  Instruct  the  jury  as  to 
the  duty  of  the  railway  company  to  Inspect 
its  engines. 

The  objection  urged  is  tbat  It  falls  to  In- 
clude the  doctrine  of  assumed  risk,  but  as 
the  court  in  other  instructions  fully  instruct- 
ed the  jury  as  to  tbe  assumption  of  risk  bj 
an  employs,  the  objection  cannot  be  sustain- 
ed, for  the  jerror.  If  any,  was  harmless. 

On  the  whole,  the  Instructions  given  stated 
the  law  fully  and  fairly  to  both  parties,  and 
the  motion  for  a  new  trial  waa  properly 
overruled. 

Judgment  affirmed. 
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CROUCH  et  al.  t.  LEWIS  et  aL    (No.  7,313.) 

(Appellate  Court  of  Indiana,  Division   No.  2. 

Oct  U,  1911.) 

1.  Pleadiito  (I  8e4*)— Motion  to  Stbike.  ^ 

There  is  no  error  In  Bustaining  a  motion  to 
strike  out  a  part  of  a  pleading  which  is  redund- 
ant, immaterial,  or  irrelevant. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent.  Dig.  j§  1156-H62;   Dec.  Dig.  {  364.*] 

2.  Pu:adino  (|  364*)  —  Momoir  to  Stbikk  — 

SUBPI.17BAOK. 

It  was  not  error  to  strike  an  allegation 
from  a  counterclaim  that  plaintiffs  bad  been 
partners  continuously  for  more  than  two  years, 
and  that  defendant  had  been  tor  many  ^ears 
engaged  in  the  general  contracting  business, 
where  it  was  nowhere  alleged  in  the  counter- 
claim that  plaintiffs  entered  into  the  contract 
in  question  as  partners;  the  allegation  being 
mere  descripdo  personie. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  M_1156-1162;   Dec.  Dig.  i  364.*] 

8.  APFKAI.  AKD   BiKBOB   (|    1042*)— Habiclkss 

Ebbob. 

The  striking  of  an  allegation  of  a  counter- 
claim that  defendant  was  held  responsible  for 
work  and  actions  of  a  subcontractor  was  harm- 
less, where  the  fact  alleged  sufficiently  appear- 
ed from  the  other  facts  which  were  not 
stricken. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ecron  Cent  Dig.  U  4110-4114;    Dec  Dig.  { 

4.  FUEADlNO  (I  364*)- Motion  to  Stike— Al- 
uiOATions  '  or    Fkbvobuanck  —  Counteb- 

Under  the  rule  that  in  an  action  for  breach 
of  contract  it  must  be  alleged^  as  to  conditions 
precedent  ttiat  the  party  seeking  to  enforce  the 
same 'bad  complied  with  all  sn<^  conditions  on 
iiis  part,  or  alleged  facts  showing  proper  excuse 
for  not  doing  so,  it  was  error  to  strike  from  a 
counterclaim  an  allegation  tltat  defendant  bad 
folly  performed  on  his  part 

[Eld.    Note.— For    other   cases,   see   Pleading, 
Dec.  Dig.  {  864.*] 
6.  Affeal  and  Ebbob  (|  1042*)— RtruNa  oir 

Pleadings— Pbkjudicb. 

The  striking  of  an  allegation  from  a  conn- 
terdaim  that  defendant  had  performed  the  con- 
tract in  question  on  bis  part  was  harmless, 
where  defendant's  answer  contained  substan- 
tially the  same  averment  and  the  question  of 
defendant's  performance  became  a  part  of  the 
issues  adjudicated. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {§  4110-4114;    Dec  Dig.  { 

6.  Affbai.  and   Ebrob  ({   1078*)  — Assign- 
mxnts  or  Ebbob— Waiveb. 

An  assignment  of  error  not  discussed  is 
waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  4256-4261;  Dec  Dig.  { 
107&*] 

7.  Pleading  (i  85*)  — Siibflitbaos— Bbbaoh 
or  Contbaot. 

An  allegation  that  plaintiffs  knew  that 
failure  on  their  part  to  complete  their  portion 
of  the  work  in  question  within  the  time  stipu- 
lated would  damage  defendant  was  surplusage, 
tinder  the  mie  that  one  is  liable  on  breach  of 
contract  for  such  damages  as  are  the  proxi- 
mate result  of  his  failure  to  perform,  if  such 
damages  could  be  reasonably  foreseen,  whether 
be  knew  they  would  ensue  or  not. 

[Ed.  Note. — For  other  cases,  see  Pleading, 
Cent  Dig.  §!  76-80;   Dec.  Dig.  S  35.*] 
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Appeal  from  Circuit  Court,  Hancock  (boun- 
ty;  R.  L.  Mason,  Judge. 

Action  by  John  E.  Lewis  and  others 
against  Larkin  W.  Crouch  and  others.  Judg- 
ment for  plalntUTs,  and  defendants  appeaL 
Affirmed. 

Felt  &  Binford,  for  appellants.  John  F. 
Wiggins  and  Cook  &  Cook,  for  appellees. 

IBAGH,  J.  This  suit  was  brought  by  ap- 
pellees to  enforce  an  alleged  liability  for 
unpaid  money  on  a  building  contract  and 
bond  executed  by  appellant  Larkin  W. 
Crouch,  as  principal,  and  appellants  Jesse  P. 
Cook  and  John  H.  Haskell,  as  sureties. 

Appellant  Crouch  had  entered  into  a  con- 
tract with  tbe  trustee  of  Delaware  school, 
Delaware  township,  Hamilton  county,  for 
the  erection  of  a  scboolhonse  in  said  town- 
ship, and  had  sublet  a  portion  of  the  work 
to  be  done  in  tbe  erection  to  appellees. .  Ap- 
pellees recovered  judgment  below. 

The  errors  relied  upon  In  the  appeal  arise 
on  the  ruling  of  tbe  trial  court,  upon  the 
motion  of  apjpellees,  containing  14  separate 
specifications,  to  strike  out  certain  parts 
from  the  third  paragraph  of  answer  or  coun- 
terclaim of  appellant  Croucb,  in  which  he 
seeks  to  recover  a  Judgment  against  appel- 
lees for  nonperformance  on  their  part  of  the 
same  contract  which  they  sued  on.  This 
motion  was  overruled  as  to  specifications 
numbered  5,  10,  and  12,  but  sustained  as  to 
tbe  remaining  11  spedflcationa 

[1]  It  is  well  settled  that  there  Is  no  error 
In  sustaining  a  motion  to  strike  out  where 
the  part  of  tbe  pleading  objected  to  by  the 
motion  Is  redundant  Immaterial,  or  irrel- 
evant Elliott's  Appellate  Procedure,  i  639, 
and  cases  there  cited. 

[2]  Specification  1  stricken  out  was  an  al- 
legation tbat  tbe  plaintiffs  had  been  partners 
continuously  for  more  than  two  years;  and 
that  defendant  has  been  for  many  years  en- 
gaged In  the  general  contracting  business. 
This  allegation  was  immaterial  and  mere 
surplusage,  for  It  was  nowhere  alleged  In 
the  counterclaim  that  the  plaintiffs  entered 
Into  the  contract  as  partners,  and  the  whole 
of  the  words  embraced  in  this  specification 
are  mere  descrlptio  persons. 

[3]  Specification  2  was  an  allegation  that 
defendant  was  held  responsible  for  the  work 
and  action  of  a  subcontractor.  While  this 
was  not  an  Improper  allegation,  the  fact  al- 
leged appears  sufficiently  from  the  other 
facts  pleaded  In  tbe  counterclaim,  and  which 
were  not  stricken  out,  so  that  the  striking 
out  of  this  allegation  was  harmless. 

[4]  The  language  stricken  out,  because  of 
specification  3  of  the  motion,  was  an  allega- 
tion that  the  defendant  had  fully  performed 
his  part  of  the  contract  between  blm  and 
plaintiffs.  A  counterclaim,  to  be  good,  must 
contain  all  the  essential  averments  of  a  com- 


•For  other  cases  see  same  topic  and  section  NUMBER  In  Dee.  Dig.  *  Am.  Dig.  Kay  No.  Series  *  Bep'r  ladezM 


Digitized  by 


Google 


1120 


95  NORTHSASTBBN  BEPORTEB 


(Ina 


plaint  Wabash  Union  t.  James,  8  Ind.  App. 
440,  35  N.  E.  919 ;  Blaney  v.  Postal,  10  Ind. 
App.  131,  34  N.  E.  849 ;  Stoner  v.  Swift,  164 
Ind.  652,  74  N.  E.  248.  And  In  an  action  on  a 
contract  for  a  breach  tbereof  It  must  be  al- 
leged, as  to  conditions  precedent,  that  a 
party  seel^ing  to  enforce  the  same  has  com- 
piled with  all  such  conditions  of  said  con- 
tract on  his  part,  or  allege  facts  showing 
a  proper  excuse  for  not  doing  so.  Monda- 
mln  Meadows  Dairy  Co.  v.  Brudi,  163  Ind. 
642,  72  N.  E.  643 ;  Ctolilns  y.  Amiss,  159  Ind. 
593,  65  N.  E.  906;  Stoner  t.  Swift,  supra; 
Magic  Packing  Co.  t.  Stone-Ordean  Co.,  158 
Ind.  538,  64  N.  E.  11,  and  cases  there  cited. 
Such  being  the  well-settled  principles  of  law, 
it  was  error  for  the  court  to  strilie  from  the 
counterclaim  the  language  of  specification  3, 
as  the  facts  contained  therein  were  not  else- 
where alleged  in  the  counterclaim. 

[6]  But  It  appears  from  the  record  Uiat 
under  his  second  paragraph  of  answer  ap- 
pellant had  averred  full  performance  on  his 
part  of  all  the  obligations  by  him  to  be  per- 
formed under  the  allegations  of  th«  com- 
plaint, which  averment  is  even  more  inclu- 
sive than  the  allegation  stricken  from  the 
counterclaim.  The  court  below  held  the 
counterclaim  good  on  demurrer,  after  the  al- 
legation In  question  was  stricken  ont  As 
the  answer  contains  in  substance  the  same 
averment,  the  question  of  defendant's  per- 
formance became  a  i>art  of  the  issues  adju- 
dicated at  the  trial.  The  evidence  not  being 
In  the  record,  this  court  will  presume  that 
evidence  on  this  point  was  Introduced,  as 
under  the  issues  it  might  have  been,  and 
that  this  error  did  not  harm  appellant 
Clause,  etc.,  Co.  v.  Bank,  145  Ind.  682,  44  N. 
B.  256 ;  Anglemyer  v.  Blackburn,  16  Ind.  App. 
352,  45  N.  B.  483. 

It  can  be  said  of  the  allegations  of  the 
following  specifications,  namely:  (4)  concern- 
ing the  time  plaintiffs  worked  after  the  time 
stipulated  by  their  contract  for  the  comple- 
tion of  the  work;  (7)  as  to  plaintiffs'  fail- 
ure to  have  sufficient  force  of  workm^  on 
the  building  to  be  able  to  complete  the  same 
on  time;  (11)  as  to  the  loss  occasioned  by 
defendant  hiring  an  extra  carpenter,  who 
was  paid  for  time  he  did  not  work,  and  as 
to  the  value  of  certain  services  rendered  by 
snch  carpenter  and  by  defendants'  foreman ; 
and  (13)  alleging  that  the  work  done  after 
the  time  stipulated  for  completion  was  made 
more  expensive  by  cold  weather — that  all 
these  facts  are  sufficiently  averred  elsewhere 
in  the  counterclaim,  and  that  the  words 
strickoi  ont  add  nothing  to  its  force. 

The  allegation  of  specification  6,  that  the 
defendant  sublet  to  subcontractors  the  dif- 
ferent parts  of  the  construction  of  the  build- 
ing, except  the  carpenter  work,  which  he 
did  himself,  is  superfluous,  since  such  of  the 
facts  alleged  as  are  relevant  appear  else- 


where in  the  pleading.  Specification  8,  al- 
leging that  the  plaintUTs  were  not  prevented 
by  fire  or  circumstances  over  which  they  bad 
no  control  from  completing  their  part  of  the 
work  on  time.  In  addition  to  setting  up  mat- 
ter which  appears  elsewhere,  negatives  a  de- 
fense, and .  Is  superfluous  for  that  reason. 
Pine  Civil  Tp.  V.  Huber  Mfg.  Co.,  83  Ind. 
121. 

[6]  Appellant  has  waived  the  error  as- 
signed in  striking  out  of  the  language  of 
specification  9  by  failure  to  discuss  it 

[7]  Speciflcation  14  alleges  that  the  plain- 
tiffs knew,  at  the  time  -they  entered  into  the 
contract,  that  failure  on  their  part  to  com- 
plete their  portion  of  the  work  within  the 
time  stipulated  would  damage  defendant. 
This  fact  essentially  appears  from  other  al- 
l^ations,  but  such  allegation  Is  unnecessary, 
for  one  is  liable  on  breach  of- contract  for 
snch  damages  as  are  the  proximate  result  of 
his  failure  to  perform,  if  such  damages 
could  be  reasonably  foreseen,  whether  or 
not  he  actually  knew  that  such  damages 
would  ensue.  8  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  p.  565. 

All  the  Issues  which  the  counterclaim  was 
intended  to  present  were  presented  at  the 
trial,  after  the  striking  ont  of  the  different 
portions  which  are  assigned  as  error,  and,  as 
we  find  no  error  shown  by  the  record  which 
we  believe  prejudicial  to  appellant,  the  judg- 
ment la  affirmed. 

!FELT,  J,,  not  participating. 


(tt  Ind.  A.  417) 
PERPETDAIi   BUILDING,   LOAN  &   SAV- 
INGS ASS'N  v.  STILLER  et  aU 
(No.  7,455.) 

(Appellate  Court  of  Indiona,   DivUion  No.  1. 
Oct.  5,  1911.) 

1.  Apvbkl  ANn  Error  (J  606*)— Tbanscbipt— 
Index  in  Pleadings— Effect  or  Failure. 

Appellate  Court  rule  3  (55  N.  E.  iv),  re- 
quiring an  index  referring  to  the  initial  page 
of  each  pleading  exhibit,  which  index  shall  form 
the  first  page  of  the  transcript,  is  imperative,  so 
that  the  sufficiency  of  answers  against  appel- 
lant's demurrers  need  not  be  considered  where 
the  rule  is  ignored,  and  cannot  be  considered  it 
appellee  asks  a  dismissal  on  that  account. 

[Ed.  Note.— For  other  cases,  gee  Appeal  and 
Error,  Cent.  Dig.  {  2664;   Dec.  Dig.  |  606.*] 

2.  Appeal  and  Ebrob  (8  606*)— DismisbaI/— 
Defective  Tbanscbipt. 

Where  the  appellee  does  not  ask  for  a  dis- 
missal of  the  appeal  for  appellant's  ooncomuli- 
ance  with  Appellate  Court  rule  3  (55  N.  K.  iv), 
requiring  an  mdcx  referring  to  the  initial  page 
of  each  pleading,  etc.,  and  appellant  has  by  an 
index  attached  to  its  bill  of  exceptions  complied 
with  the  rule  as  to  an  index  of  the  evidence,  and 
its  brief  contains  a  copy  of  the  complaint,  to- 
gether with  the  answers,  motion  for  a  new  trial, 
and  the  substance  of  the  evidence  and  the  suffi- 
ciency of  the  pleadings,  and  correctness  of  the 
other  matters  sot  out  in  appellant's  brief,  are 
admitted,  the  appeal  will  not  be  dismissed  for 
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noncompliance  with  the  rale,  bat  the  sofficiency 
of  the  answers  on  demurrer  will  be  considered. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  2664;   Dec  Dig.  |  606.*] 

Appeal  from  Circuit  Court,  Jasper  Coun 
ty ;  C.  W.  Hanly,  Judge. 

Action  by  the  Perpetual  Building,  Loan  & 
Savings  Association  against  Bert  Stiller  and 
others.  From  a  Judgment  for  defendants, 
plaintiff  appeals.   AfiBrmed. 

Foltz  &  Spitler  and  Frank  Foltz,  for  ap- 
pellant. A  Halleck  and  Jasper  Guy,  for  ap- 
pellees. 

HOTTELt  J.  This  is  an  action  by  appel- 
lant against  the  appellees  on  a  promissory 
note  for  $400  and  to  foreclose  a  mortgage  on 
real  estate  given  to  secure  the  same.  There 
was  Judgment  for  appellees  for  costs. 

The  complaint  is  in  one  paragraph,  to 
which  each  appellee  filed  his  separate  answer, 
denying  the  execution  of  the  note  and  mort- 
gage. Appellees  also  filed  Joint  answers  des- 
ignated as  paragraphs  8,  4,  and  5.  Demur- 
rers were  filed  by  appellant  to  each  paragraph 
of  answer,  which  demurrers  were  each  over- 
ruled and  exceptions  saved.  The  errors  as- 
signed call  in  question  the  several  rulings  of 
the  court  in  overruling  the  demurrers  to  each 
of  the  paragraphs  of  answer,  and  in  over- 
ruling the  motion  for  a  new  trial,  but  appel- 
lant has  in  its  brief,  so  far  as  the  answers 
are  concerned,  urged  the  insufflclency  of  the 
third  and  fifth  paragraphs  alone. 

[1]  Appellant  has  deprived  Itself  of  a  con- 
sideration of  the  question  presented  by  the  de- 
murrers to  these  paragraphs  of  answer  by 
failing  to  comply  with  that  part  of  rule  3  (55 
N.  E.  iv)  of  this  court  which  requires  an  "in- 
dex referring  to  the  initial  page  •  •  • 
of  each  pleading  exhibit  and  other  paper  in 
the  record,  such  index  to  form  the  first 
page  of  the  transcript"  This  rule,  so  far 
as  it  applies  to  the  pleadings,  has  been  en- 
tirely disregarded,  a!ud  the  only  index  found 
In  the  transcript  is  an  index  of  the  evidence 
only  attached  to  the  bill  of  exceptions  near 
the  middle  of  the  record.  The  rule  is  j)osi- 
tlve,  of  long  standing,  and  its  observance  has 
been  by  this  and  the  Supreme  Court  fre- 


quently held  imperative.  State  ex  reL  Whlt- 
aker  v.  Lankford  et  al.,  158  Ind.  34,  62 
N.  E.  624;  Dixon  v.  Foe,  158  Ind.  54,  62  N. 
E.  628;  McCormlck  Harvesting  Machine  Co. 
V.  Hinchman,  37  Ind.  App.  83,  76  N.  E.  327; 
Peterson  v.  Union  Trust  Co.  et  al.,  160  Ind. 
700,  65  N.  B.  1025 ;  Whinrey  v.  Start  et  al., 
35  Ind.  App.  623,  74  N.  E.  32.  If  the  appel- 
lees had,  in  their  brief,  urged  a  dismissal 
of  the  appeal,  because  of  appellant's  failure 
to  comply  with  said  rule,  and  the  appellant, 
after  having  its  attention  so  called  to  such 
an  omission,  had  then  failed,  as  it  has,  to 
make  any  effort  to  correct  or  supply  such 
omission  before  the  cause  came  up  for  deci- 
sion, there  would  be  under  the  authorities, 
supra,  nothing  for  this  court  to  do  but  dis- 
miss the  appeal,  and  we  may  add  that  said 
authorities  warrant  this  court  In  entering 
such  dismissal  upon  its  own  motion. 

[21  But  appellees  make  no  insistence  upon 
dismissal,  and  the  appellant  has  by  said  in- 
dex attached  to  its  bill  of  exceptions  made 
an  effort  to  comply  with  said  rule  In  so  far 
as  it  applies  to  an  index  of  the  evidence,  and 
has  also  set  out  in  its  brief  a  copy  in  full 
of  the  complaint  and  its  exhibits,  together 
with  each  of  the  defendants'  answers  of  non 
est  factum  and  plea  of  payment,  the  motion 
for  a  new  trial,  and  the  substance  of  the 
evidence.  The  suQiciency  of  each  of  these 
pleadings  Is,  in  effect,  admitted  by  each  par- 
ty, respectively,  and  the  correctness  of  the 
motion  for  new  trial  and  the  statement  of 
the  evidence  set  out  in  said  brief  is  not 
questioned. 

We  have  for  the  reasons  above  indicated, 
instead  of  dismissing  the  appeal,  examined 
the  several  grounds  of  the  motion  for  new 
trial,  and  this  examination,  together  with 
a  careful  review  of  the  evidence  in  the  case, 
convinces  us  that  the  motion  presents  no  re- 
versible error,  and  that  the  evidence  is  en- 
tirely sufficient  to  sustain  the  decision  of 
the  court  upon  the  issues  tendered  by  the 
complaint,  said  answers  of  non  est  factum, 
and  plea  of  payment  and  the  denial  there- 
of, and  that  a  correct  decision  upon  the  mer- 
its of  the  cause  has  been  reached  by  the 
court  below. 

The  Judgment  is  therefore  affirmed. 
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MEMORANDUM  DECISIONS 


In  re  AHLBRS  et  al.  (Ootirt  of  Appeals 
of  New  York.  March  28,  1911.)  Appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (141  App.  Dir.  891,  127  N.  T.  Supp. 
61),  entered  December  30,  1910,  which  reversed 
an  order  (69  Misc.  Rep.  177,  124  N.  Y.  Supp. 
1009)  of  Special  Term  granting  an  application 
for  a  writ  of  certiorari  and  directing  the  issu- 
ance of  a  liquor  tax  certificate  to  the  relator. 
Grant  C  Fox,  George  B.  Mott,  Frederick  E. 
Grant,  Ashbel  P.  Fitch,  and  Morton  C.  ]<itch, 
for  appellant.  Herbert  H.  Kellogg  and  Wil- 
liam  O.    Van   Loon,  "for   respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
upon  opinion  of  Carr,  J.,  below. 

CULLBN,  C.  J.,  and  VANN,  WIL.LAKD 
BARTLETT,  HISCOCK,  and  CHASE,  JJ., 
concur.    HAlGHT  and  WERNER,  JJ.,  absent. 


AINSWORTH,  Respondent,  v.  DUTCHESS 
HAT  WORKS,  Appellant  (Court  of  Appeals 
of  New  York.  April  25,  1911.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  De- 
partment (136  App.  Div.  893,  120  N.  Y.  Supp. 
1112),  entered  December  15,  1909,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  in  an  action  to  recover  for  personal 
injuries    alleged    to    have    been    sustained    by 

ElaintiCf  through  the  negligence  of  defendant, 
is  employer.  William  L.  O'Brion  and  Frank 
y.  Johnson,  for  appellant  Charles  Morschau- 
ler,  for  respondent 

PER  OUBXAM.  Judgment  affirmed,  with 
costs. 

CULUBN,  C.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK.  CHASE, 
and  COIXiIN,  JJ.,  concur. 

ALLEN  T.  GRAY.  (Court  of  Appeals  of 
New  York.     May  2,  1911.) 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  110  costs.  See  201  N.  Y.  504,  94 
N.  B.  652. 


ANTHONY,  Appellant,  ▼.  ABBOTT,  Re- 
spondent, et  al.  (Court  of  Appeals  of  New 
xoik.  March  14,  1911.)  Appeal  from  a  judg- 
ment of  the  Ajppellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (136 
App.  Div.  913,  120  N.  Y.  Supp.  1112),  entered 
February  1,  1910,  affirming  a  judgment  in 
favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term 
in  an  action  to  recover  upon  a  check  alleged 
to  have  been  given  to  the  plaintiff  by  the  de- 
fendant's testator  before  her  death.  O.  M. 
Reilly,  J.  R.  Collins,  and  F.  H.  Collins,  for 
appellant      James    R.    Shea,    for    respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs, 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, WILLaRD  BARTL.ETT.  and  CHASE, 
JJ.,  concur.     HAIGHT,  J.,  absent. 


In  re  BALDWIN'S  WILL.  (Court  of  Ap- 
peals of  New  York.  May  9,  1911.)  Appeal 
from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (142  App.  Div.  004,  126  N.  Y.  Supp. 
1121),  entered  December  30,  1910,  which  af- 
firmed a  deciM  of  the  Kings   C!!ounty    Surro- 


fite's  Court  (67  Misc.  Rep.  829,  124  N.  Y. 
upp.  612),  admitting  to  probate  a  paper  pro- 
pounded as  the  last  will  and  testament  of 
Charles  D.  Baldwin^eceased.  See,  also,  128 
N.  Y.  Supp.  1112.  William  Murray  and  Floyd 
Martin  Sheffield,  for  appellants.  Edward  J. 
Fanning  and  Henry  M.  Dater,  for  respondent 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  HISCOCK,  and  COlZlN,  JJ., 
concur.    GRAY,  J.,  absent 


BARCALO  MFG.  CO.,  AppeUant,  t.  MAL- 
DONADO  &  CO.,  Respondent  (Court  of  Ap- 
peals of  New  York.  March  28,  1911.)  Ap- 
peal, by  permission,  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  tne 
Fourth  Judicial  Department  (140  App.  Div. 
939,  125  N.  Y.  Supp.  1112),  entered  January 
27,  1911,  which  affirmed  an  order  of  Special 
Term  directing  a  compulsory  reference  of  the 
Issues  in  an  action  to  recover  for  goods  sold 
and  delivered  and  for  money  ba!d  and  received. 
The  following  questions  were  certified :  "  (1) 
Do  the  causes  of  action  set  out  in  plaintiff's 
amended  complaint  and  the  denials  and  de- 
fenses in  the  answer  and  reply  entitle  plain- 
tiff to  a  jury  trial?  (2)  Did  the  court  have 
jurisdiction  to  refer  the  issues  in  the  first 
question  to  a  referee,  to  hear,  try,  and  deter- 
mine the  same  without  the  consent  of  plaintiff?" 
127  N.  Y.  Supp.  1110.  August  Becker,  for 
appellant.  Alfred  L.  Becker  and  Maurice  C. 
Spratt,  for  respondent. 

PER  CURIAM.  Order  affirmed,  with  coat*, 
on  the  ground  that  the  answer  does  not  con- 
trovert the  allegations  of  the  second  cause  of 
action  stated  In  the  complaint,  but  sets  up  an 
affirmative  defense.  First  question  certified 
answered  ia  the  negative;  second  in  the  af- 
firmative. 


CULLEN,  O.  J.,  and  VANN,  HISCOCK, 
and  CHASE,  JJ.,  concur.  WILLARD  BART- 
LETT.  J.,  dissents.  HAIGHT  and  WERNER. 
JJ.,  abaent 


BARRY,  Respondent,  ▼.  CITY  OP  NEW 
YORK,  Appellant  (Court  of  Appeals  of  New 
York.  April  7,  1911.)  Appeal,  oy  permission, 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  De- 
partment (141  App.  Div.  927,  126  N.  Y.  Supp. 
1121),  entered  December  9,  1910,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  at  a  Trial  Term  with- 
out a  jury  in  an  action  to  recover  a  deficiency 
in  salary  alleged  to  be  due  plaintiff.  See,  also, 
127  N.  Y.  Supp.  1111.  Archibald  R.  Watson, 
Corp.  Counsel  (Clarence  L.  Barber  and  Theo- 
dore Connoly,  of  counsel),  fop  appellant  George 
M.  Curtis  and  Charles  E.  Hill,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


BEACH  T.  LARGE  et  al.  (Court  of  Appeals 
of  New  York.  March  3,  1911.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment (134  App.  Div.  988, 119  N.  Y.  Supp.  1114), 
entered  November  12,  1909,  affirming  an  inter- 
locutory judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  at  a  Trial  Term 
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without  a'jarr  In  an  action  of  partition.  Ed- 
gar T.  Btackett  and  A.  J.  DiUingham,  for 
appellant.  William  H.  HoUister,  Jr.,  and  Wil- 
liam  W.  MoriiU,  for  respondents. 

PER  CURIAM.  Appeal  dismissed,  with 
costs. 

CUIiliEN,  O.  J.,  and  GRAY,  WERNER, 
WILI^ARD  BARTLETT,  HISOOCK.  CHASE, 
and  COIiUM,  JJ.,  concur. 


BELTER,  Respondent,  t.  LUDLOW,  Appel- 
lant. (Court  of  Appeals  of  New  York.  May 
2,  1911.)  Motion  to  dismiss  an  appeal  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (143  Ann.  Div.  147,  127  N.  Y.  Supp. 
923),  entered  February  17,  1011,  which  affirmed 
an  order  of  Special  Term  granting  a  motion 
for  leave  to  issue  an  execution.  The  motion 
was  made  on  the  ground  that  the  order  ap- 
pealed from  was  not  appealable  to  the  Court 
of  Appeals.  See,  also,  129  N.  Y.  Supp.  626. 
Francis  A.  McCloskey,  for  the  motion.  Frank 
L.   Holt,   opposed. 

PER  CURIAM.  Motion  granted  and  ap- 
peal dismissed,  with  costs  and  $10  costs  of 
motion. 


In  re  BESCH.  (Court  of  Appeals  of  New 
Toil.  May  9,  1911.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (139  App. 
Div.  922,  124  N.  Y.  Supp.  1110),  entered  July 
26,  1910,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  to  vacate  an  order 
for  the  examination  of  the  ap^Ilant  herein 
as  an  expected  party  to  an  action.  Andrew 
J.  Nellis  and  Walter  E.  Ward,  for  appellant. 
J.  S.  Frost,  for  respondent. 

PER  CURIAM.  While  we  are  of  the  opin- 
ion that  the  order  sought  to  be  reviewed  was 
made  without  authori^,  we  are  also  of  the 
opinion  that  it  is  not  a  final  order  in  a  special 

groceeding  and  subject  to  appeal  to  this  court, 
ut  that  its  validity  may  be  tested  by  the 
appellant  when  any  attempt  is  made  to  punish 
him  for  failing  to  comply  with  the  order.  Mat- 
ter of  Strong  V.  Randall,  177  N.  Y.  400,  69 
N.  B.  721.  The  apiwal,  therefore,  is  dismissed, 
but,  nnder  the  circumstances,  without  costs. 
CULLEN,  O.  J.,  and  VANN,  WERNER, 
HISCOCK,  and  COLLIN,  Jj.,  concur. 
HAIGHT,  J.,  concurs,  only  in  the  dismissal  of 
the  appeal.     GRAY,  J.,  absent. 


BLUEMNER,  Respondent,  y.  GARVIN,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  May 
2,  1911.)  Motion  to  dismiss  an  appeal  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  B^rst  Judicial  Depart- 
ment (143  App.  Div.  927,  128  N.  Y.  Supp. 
1113),  entered  March  17,  1911,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  in  ~an  action  for  services.  The  motion 
was  made  upon  the  ground  that  the  judgment 
was  not  appealable  of  right  to  the  Court  of 
Appeals,  and  that  permission  to  appeal  bad 
not  been  obtained.  Joseph  M.  Hartfield,  for 
the  motion.     Peter  J.   Everett,  opposed. 

PER  CURIAM.  Motion  granted  and  appeal 
dismissed,  with  costs  and  |10  costs  of  motion. 


BOARD  OF  WATER  COM'RS  OP  CITY 
OP  CORNING,  Appellant,  v.  CITY  OF  CORN- 
ING, Respondent  (two  cases).  (Court  of  Ap- 
peals of  New  York.  March  14,  1911.)  Ap- 
peal from  two  orders  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department  (140  App.  Div.  11,  124 
N.  Y.  Supp.  268).  entered  JuV  12,  1910,  which 
reversed  two  oiders  of  Special  Term  denying 
motions   to  vacate  *  judgment   heretofore  en- 


tered, by  default  In  an  action  to  recover  for 
water  ased  for  municipal  purposes  and  granted 
said  motions.  The  following  question  was  cer- 
tified :  "Has  the  plaintiff,  under  the  provisions 
of  chapter  195  of  the  Laws  of  1906,  the  right 
in  this  action  to  recover  of  the  defendant'  fnr 
water  used  for  municipal  purposes?"  See, 
aUo,  140  App,  Div.  920,  125  N.  Y.  Supp. 
1113.  Waldo  W.  Willard,  for  appellant  James 
O.  Sebring,  for  respondent. 

PER  CURIAM.  Order  in  each  case  affirmed, 
without  costs,  on  the  ground  that  the  plain- 
tiff's remedy  is  by  mandamus  against  the  mu- 
nicipal officers.  Question  certified  answelred  in 
the  negative. 

CULLEN,  a  J.,  and  GRAY,  VANN,  WER- 
NER, WILLARD  BARTLETT,  and  CHASE, 
JJ.,  concur.    HAIGHT,  J.,  absent. 

BRADY,.  Appellant,  v.  NEW  YORK  CENT. 
&  H.  R,  R,  CK5.,  Respondent.  (Court  of  Ap- 
peals of  New  York.  March  3,  1911.)  Appeal 
from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (136  App.  Div.  896,  120  N.  Y. 
Supp.  1115),  entered  January  17,  1910,  af- 
firming a  judgment  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by 
the  court  at  a  Trial  Term  and  an  order  denying 
a  motion  for  a  new  trial  in  an  action  to  re- 
cover for  the  death  of  the  plaintiffs  intestate 
alleged  to  have  been  occasioned  by  the  neg- 
ligence of  defendant,  his  employer.  M.  Spen- 
cer Bevins  and  Abraham  Obersteio,  for  appel- 
lant.    John  F.  Brennan,  for  respondent.' 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, HISCOCK,  and  OOLUN,  JJ.,  concur. 
HAIGHT,  J.,  absent. 

BRANDLT,  Respondent,  t.  AMERICAN 
BUTTER  CO.,  Appellant  (Court  of  Appeals 
of  New  York.  April  7,  1911.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (134  App.  Div.  964,  119  N.  Y.  Supp. 
1115),  entered  November  22,  1909,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  in  an  action  for  services.  See,  also, 
130  App.  Div.  878,  114  N,  Y.  Supp.  1120; 
130  App.  JMv.  899,  114  N.  Y.  Supp.  1152. 
Schuyler  O.  Carlton  and  John  P.  Everett  for 
appellant  Benjamin  N.  Cardozo  and  Nathan 
Ottinger,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN. 
JJ.,  concur. 

BRINKERHOPF,  Respondent,  v.  GREEN 
et  al.,  Appellants.  (Court  of  Appeals  of  New 
York.  March  3,  19ll.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the-  Supreme 
Court  in  the  First  Judicial  Department  (137 
App.  Div.  016,  122  N.  Y.  Supp.  481),  entered 
April  13,  1910,  which  affirmed  a  judgment  of 
Special  Term  construing  the  .will  of  George 
J.  Seabury,  deceased.  Mortimer  W.  Byers,  for 
appellants.  Charles  D.  Ridgway,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs  to  both  parties,  payable  out  of  the  estate. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
WILLARD  BARTLETT.  HISCOCK,  and 
CHASE,  JJ.,  concur.     VANN,  J.,  absent 


BROOKLYN  DOCK  &  TERMINAL  CO.  ▼. 
BAHRBNBURG  et  al.  (Court  of  Appeals  of 
New  York.  April  25.  1911.)  Appeal  from  a 
judsment  of  the  Appellate  iNTkion  of  the  Su- 
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preme  COart  !n  tbe  Second  Judicial  Depart- 
ment (135  App.  Div.  799,  120  N.  T.  Supp. 
205),  entered  January  13,  1910,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  directed  by  the  court  in  an  action  for 
rent.  Henry  Wetherhom,  for  appellants.  James 
O.  Sheldon,  for  respondent 

FEK  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  Jy  and  GRAY,  HAIGHT, 
VANN  WIUUARD  BARTLETT,  CHASE, 
and  COLUN,  J  J.,  concur. 


BROOKLYN  TRUST  CO.  v.  PHILLIPS 
et  al.  (Court  of  Appeals  of  New  York.  Marcli 
3,  1911.)  Appeal  from  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (134  App.  Div. 
697,  119  N.  Y.  Supp.  401),  entered  November 
19,  1909,  reversing  a  judgment  in  favor  of 
defendant  appellant  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  and  grant- 
ing a  new  trial  in  an  action  for  the  judicial 
settlement  of  the  accounts  of  the  plaintiff 
trustee.  See,  also,  137  App.  Div.  890.  121 
N.  Y.  Supp.  1126.  William  M.  Benedict,  for 
appellant.  Duane  P.  Cobb  and  Granville  I. 
Burr,   for  resxrandents. 

PER  CURIAM.  Order  affirmed  and  judg- 
ment absolute  ordered  against  appellant  on  the 
stipulation,  with  costs  in  all  courts. 

GRAY.  VANN,  WERNER,  HISCOCK,  and 
COLLIN,  JJ.,  concur.  CULLEN,  C.  J.,  not 
sitting.    HAIGUT,  J.,  absent. 


BUCHHOLZ-HILL     TRANSP.     CO.,     Be- 

spondent,  v.  BAXTER,  Appellant.  (Court  of 
Appeals  of  New  Yorlt.  May  2,  1911.)  Motion 
to  dismiss  an  appeal  from  a  judgment  of  tlic  .Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (142  App.  Div. 
25,  12U  N.  Y.  Supp.  614),  entered  January 
12,  1911,  affirming. a  judgment  in  favor  of 
plaintilf  entered  upon  a  verdict  in  an  action 
to  recover  damages  alleged  to  have  been  occa- 
sioned plaintiff  through  the  neglect  of  defend- 
ant to  promptly  perform  bis  contract  with  the 
said  plaintiff  to  buoy  a  certain  wreck.  The 
motion  waa  made  upon  the  ground  that  the 
appeal  was  taken  for  purjwse  of  delay,  and 
was  frivolous.  Pierre  M.  Brown,  for  the  mo- 
tion.    Norman  B.  Beecher,  opposed. 

PER   CURIAM.     Motion   denied,    with   |10 
costs. 


BUCKLEY,  Respondent,  y.  BEINHAUER, 
Appellant.  (Court  of  Appeals  of  New  York. 
March  14,  1911.)  Appeal,  by  permission,  from 
a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (136  App.  EHv.  540,  121  N.  Y.  Supp. 
ISO),  entered  February  5,  1910,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  in  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  through 
the  negligence  of  defendant,  his  employer.  See, 
also,  137  App.  Div.  923,  122  N.  Y.  Supp.  1123. 
Frank  V.  Johnson  and  E.  Clyde  Sherwood,  for 
appellant.  William  A.  McQuaid  and  G.  V. 
Smith,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GBAT.  VANN,  WER- 
NER, WILLARD  BARTLETT,  and  CHASE, 
JJ.,  concur.     HAIGHT,  J.,  absent. 


BUFFUM,  Respondent,  ▼.  BUFFATX)  &  L. 
B.  TRACTION  (30.,  Appellant,  et  al.  (Court 
of  Appeals  of  New  York.  April  25,  1911.) 
Appeal  from  a  judgment  of  the  Appellate  Di- 
vision  of   the   Supreme  Court   in   the   Fourth 


Judicial  Department  (1.^7  App.  Div.  879,  118 
N.  Y.  Suppw  1097),  entered  October  23,  1000, 
affirming  a  Judgment  in  favor  of  plaintiff  en- 
tered upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sus- 
tained through  the  negligence  of  defendant. 
Lyman  M.  Ha'-  for  appellant.  W.  H.  Tick- 
nor,  for  respo,       .t. 

PER  CURIA.\1.  Judgment  affirmed,  with 
costs. 

CITLLEN,  O.  J.,  and  GRAY,  HAIGHT. 
VANN,  WILLARD  BABTLim',  CHASE, 
and  COLLIN,  JJ.,  concur. 


BUILDERS'  MORTGAGE  CO.  t.  BERK- 
O^VITZ  et  al.  (Court  of  Appeals  of  New  York. 
April  4,  1911.)  Appeal,  by  permission,  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (142  App.  Div.  57,  126  N.  Y.  Supp. 
464),  entered  December  30,  1910,  which  a}- 
firmed  an  order  (67  Misc.  Rep.  595,  123  N. 
Y.  Supp.  355)  of  Special  Term  relieving  the 
respondent  herein  from  her  purchase  at  a  fore- 
closure sale,  directing  a  resale  of  the  premises 
and  that  out  of  the  proceeds  the  said  respond- 
ent be  paid  the  amount  of  a  deposit  made  by 
her  on  her  purchase,  her  expenses  and  costs. 
See,  also,  134  App.  Div.  136,  U8  N.  Y.  Supp. 
804.  Henry  Escher,  Jr.,  and  Lyttleton  Fox, 
for  appellant.    George  E.  Miner,  for  respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CITLLEN,  C.  J.,  and  YAKS,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,   JJ.,  concur.     HAIGHT,   J.,   absent. 


BURNS,  Respondent,  t.  STAUNTON  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
March  14.  1911.)  Appeal  tro^i  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  Department  (134  Ajpp. 
Div.  996.  119  N.  Y.  Supp.  1116),  entered  No- 
vember 27,  1909,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action 
for  libel.  A.  H.  Cowie,  for  appellants.  Thom- 
as Woods,  for  respondent. 

PER    CURIAM.     Judgment   affirmed,    with 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER. WILLARD  BAUTLErr,  and  CHASE, 
JJ.,  concur.     HAIGHT,  J.,  absent. 


CANDEB.  SMITH  &  ROWLAND  CO.  r. 
CITY  OF  NEW  YORK  et  al.  (Court  of  Ap- 
peals of  New  York.  April  25,  1911.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  ill  the  First  Judicial  De- 
partment (135  App.  Div.  915,  119  N.  Y.  Supp. 
1116),  entered  December  11,  1909,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term 
in  an  adtion  to  foreclose  a  mechanic's  lien. 
Arnold  L.  DaviSj,  John  Burlinson  Coleman, 
and  Edward  R.  Finch,  for  appellants.  Albert 
R.  Hager,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 


In  re  CHADSBY.  (Court  of  Appeals  of  New 
YoA.  March  14,  1911.)  Appeal  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (141 
App.  Div.  458.  126  N.  Y.  Supp.  456),  entered 
January  18,  1911,  which  suspended  the  appel- 
lant herein  from  practicing  as  an  attorney 
for  the  term  of  six  months  and  until  rein- 
statement   Charles  A.  Boston  and  Nathan  B. 
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Chadser,  for  appellant  Einai  Chrysde,  for 
lespondent. 

PER  CURIAM.     Order  affirmed. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BAKTDBSXT, 
■  and  CHASE,  J  J.,  concur. 


In  re  CHADSET.  (Court  of  Appeals  of 
New  York.     April  4,  1911.) 

PER  CURIAM.  Motion  for  reargoment  de- 
nied, with  $10  ooBts.  See  201  N.  X.  — ,  85 
N.  B.  1124. 


CHARLES  LBHMAN-CHARLET,  Respond- 
ent, V.  BARTLETT  et  al.,  Appellants,  et  al. 
(Court  of  Appeals  of  New  York.  April  25, 
1911.)  Appeal  from  a  judgment  of  tbe  Ap- 
pellate IHvision  of  the  Supreme  Court  in  the 
First  Judicial  Department  (135  App.  Dlv.  674, 
120  N.  Y.  Bupp.  601),  entered  January  25, 
1910,  modifying,  and  affirming  as  modified  a 
Judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  on  trial  at  Special 
Term  in  an  action  to  rescind  a  subscription 
for  stock  and  to  recover  the  amount  paid  there- 
for. John  L.  Wilkie  and  W.  G.  Peckham, 
for  appellants.  Howard  Taylor  and  John  G. 
Jackson,  for  respondent. 

PER    CURIAM.     Judgment   affirmed,    with 

COStSa 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  CHASE,  and  COLLIN,  JJ.,  concur. 
WILLARD  BARTLETT,  J.,  not  sitting. 

CHURCH,  Respondent,  v.  NEW  YORK 
CENT.  &  H.  R.  R.  CO.,  Appellant.  (Court  i 
of  Appeals  of  New  York.  March  21,  1911.) 
Appeal,  by  permission,  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (135  App.  Div. 
914,  119  N.  Y.  Supp.  1117),  entered  December 
S,  1909,  which  affirmed  a  determination  of  the 
Appellate  Term  (116  N.  Y.  Supp.  560)  af- 
firming a  judgment  of  the  Municipal  Court  of 
the  city  of  New  York  In.  favor  of  plaintiff  in 
an  action  to  recover  the  value  of  certain  bag- 
gage stolen  while  in  the  custody  of  defendant. 
See,  also.  135  App.  Div.  924,  120  N.  Y.  Supp. 
1117.  William  Mann  and  Alex.  S.  Lyman, 
for  appellant  Reuben  M.  Ohen,  for  respond- 
ent. 

PER    CURIAM.      Judgment    affirmed,   with; 
costs.  I 

CULLEN,    C.    J.,   and    GRAY,    WERNER,  ' 
WILLARD  BARTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 

CITY  OF  GENEVA,  Respondent  v.  HEN- 
SON,  Appellant.  (Court  of  Appeals  of  New 
York.  May  9,  191L)  Appeal  from  Supreme 
Court,  Api>ellate  Division,  Fourth  Department. 
Condemnation  proceedings  by  the  City  of  Ge- 
neva against  Robert  W.  Henson.  From  an  or- 
der of  the  Appellate  Division,  Fourth  De- 
partment unanimously  affirming  a  report  of  ap- 
praisers bringing  up  for  review  an  interlocutory 
Judgment  (1*()  App.  Div.  49,  124  N.  Y.  Supp. 
588),  entered  on  the  report  of  a  referee  deter- 
mining the  extent  of  the  defendant's  ownership 
of  the  lands  sought  to  be  condemned,  he  ap- 
peals. Affirmed.  John  D.  Lynn,  for  appel- 
lant Arthur  J.  Hammond  and  Henry  S. 
Bacon,  for  respondent.  Thomas  Carmody, 
Atty.  Qen.  (J.  A.  Kellogg,  of  counsel),  filing 
a  brief  on  behalf  of  the  state. 

PER  CURIAM.  Upon  a  former  review  in 
this  court  of  the  proceeding  had  in  this  case, 
in  which  it  had  been  held  in  the  courts  below 
that  the  title  of  the  lands  nnder  the  water  of 
Seneca  Lake  in  front  of  the  western  shore 
thereof  had  passed  to  tbe  state  of  Massachu- 
setts under  the   treaty  of  Hartford   in   1786, 


and  that  Henson,  by  reason  of  his  ownership 
of  the  uplands  bordering  upon  the  lake,  be- 
came the  owner  of  the  lands  under  the  waters 
thereof  out  to  tbe  point  sought  to  be  con- 
demned in  this  proceeding,  it  was  held  that 
tbe  order  should  oe  reversed  upon  the  ground 
that  in  the  description  under  which  Henson 
derived  title,  his  fine  ran  to  the  lake,  and 
thence  along  the  shore  thereof,  thus  indicating 
an  intention  not  to  convey  the  title  to  the 
lands  under  water  out  to  the  center  of  the 
lake,  but  did  include  all  docks,  buildings,  and 
fixtures,  rights,  and  privileges  then  owned  by 
the  grantor,  etc.  City  of  Geneva  v.  Henson, 
195  N.  Y.  447,  88  N.  B.  1104.  On  the  re- 
trial of  the  issues  tbe  referee  has  now  found 
that  under  a  proper  construction  of  the  treaty 
of  Hartford  tbe  state  of  New  York  did  not 
divest  itself  of  the  lands  under  the,  water  of 
Seneca  Lake,  it  b^ng  navigable  and  used  for 
commerce ;  and  as  to  the  extent  of  the  title 
of  Henson  of  the  lands  under  the  waters  of 
the  lake  in  front  of  his  premises  be  followed 
substantially  the  opinion  of  this  court  on  its 
former  review.  The  report  of  tbe  referee  hav- 
ing been  confirmed  and  the  appraisal  had,  tbe 
case  comes  up  for  review  under  a  unanimous 
affirmance  of  the  Appellate  Division.  We  do 
not  deem  it  necessary  to  now  construe  the 
treaty  of  Hartford  and  determine  tbe  ques- 
tion as  to  whether  or  not  the  lands  under 
the  water  of  Seneca  Lake  passed  to  the  state 
of  Massachusetts.  The  question  presented  is 
as  to  the  extent  of  the  title  of  Henson.  That 
question  has  to  be  determined  from  tbe  de- 
scription in  his  deed  and  that  of  his  prede- 
cessors in  interest  and  by  his  occupancy,  and 
the  determination  of  that  question  is  not  af- 
fected by  the  treaty,  whatever  may  be  its  con- 
struction. This  question  was  fully  considered 
in  tbe  former  review  by  this  court,  and  there- 
fore the  order  should  be  affirmed,  with  costs, 
upon   that   opinion. 

CULLBN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 

Order  affirmed. 


CITY  OF  NEW  YORK,  Respondent  v.  AL- 
HAMBRA  THEATER  CO.,  Appellant  (Court 
of  Appeals  of  New  York.  April  25,  1911.)  Ap- 
peal from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  E^rst  Judicial  Depart- 
ment (136  App.  Div.  509,  121  N.  Y.  Supp.  3), 
entered  February  8,  1910,  reversing  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term 
and  granting  a  new  trial  in  an  action  to  recover 
a  penalty  for  an  alleged  violation  of  an  ordi- 
nance of  the  city  of  New  York  prohibiting 
theatrical  performances  on  Sunday.  Louis  J. 
Vorhaus  and  Charles  Croldzier,  for  appellant 
Archibald  R.  Watson,  Corp.  Counsel  (Theodore 
Connoly  and  Terence  Farley,  of  counsel),  for 
respondent. 

PER  CURIAM.  Order  affirmed  and  judgment 
absolute  ordered  against  appellant  on  the  stipu- 
lation, with  costs  in  all  courts. 

CULLEN,  C.  .T.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHASBV 
and  COLLIN,  JJ.,  concur. 


CLARK,  Respondent,  y.  WEST,  Appellant 
(Court  of  Appeals  of  New  York.  March  14, 
1911.)  Appeal,  by  permission,  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (137  App. 
Div.  23,  122  N.  Y.  Supp.  380),  entered  April 
6,  1910,  affirming  a  judgment  in  favor  of  plain- 
tiff entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  on  contract  and  for 
an  accounting.  See,  also,  125  App.  Div.  654, 
110  N.  Y.  Supp.  110;    138  App.  Di      —    — 
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and  H.  Y.  Rutherford,  for  appellant.  William 
B.  Hale,  for  respondent. 

PER  CURIAM.  Jndsment  affirmed,  with 
costs,  without  passing  upon  the  question  whether 
the  contract  was  entire  or  severable. 

GULLEN,  C.  J.,  and  GRAY,  VANNjWER- 
NBR,  WILLARD  BARTLETT,  and  CHASE, 
JJ.,  concur.    HAIGHT,  J.,  absent 


CLARK,  Respondent,"  r.  WEST,  Appellant 
(Court  of  Appeals  of  New  Xorlc.    April  %  1911.) 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  510  costs.  See  201  N.  Y.  — ,  95  N. 
B.  1125.  See,  also,  125  App.  Div.  654,  110  N. 
T.  Supp.  110;  138  App.  Div.  922,  123  N.  Y. 
Supp.  IIIL 


COLBfc  Appellant,  ▼.  LESTER  et  al..  Respond- 
ents, et  al.  (Court  of  Appeals  of  New  York. 
March  14,  1911.)  Appeal  from  a  judgment,  en- 
tered Jul^  11,  1908,  upon  an  order  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (125  App.  Div. 
899,  109  N.  Y.  Supp.  1127),  affirming  an  inter- 
locutory judgment  in  favor  of  defendants  en- 
tered upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  of  partition.  Wil- 
liam Townsend  and  £>win  L.  Hockridge,  for 
appellant  Charles  D.  Thomas,  for  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  VANN.  WER- 
NER, WILLARD  BARTL.ETT,  and  CHASE, 
J  J.,  concur.    HAIGHT,  J.,  absent 


COLWELIi,  Respondent,  ▼.  B.  R.  ALLEN 
FOUNDRY  CO.,  Appellant.  (Court  of  Ap- 
peals of  New  York.  April  25,  1911.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (139  App.  Div.  916,  124  N.  Y.  Supp. 
1113),  entered  July  1,  1910,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict 
in  an  action  to  recover  broker's  commissions. 
James  O.  Sebring,  for  appellant  George  W. 
Wingate,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  3..  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concui*. 


CONDON,  Respondent,  v.  NEW  ROCHELLE 
WATER  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  April  25,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(136  App.  Div.  897,  120  N.  Y.  Supp.  1119), 
entered  January  7,  1910,  affirming  a  jud^ent 
in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  in  an  action 
to  restrain  the  defendant  from  charging  plain- 
tiff in  excess  of  a  certain  rate  for  water  or 
from  interfering  with  plaintiff's  connections  with 
its  mains.  John  J.  Crenuan  and  Edwin  T.  Rice, 
for  appellant  Henry  G.  K.  Heath,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J^  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 


CORELL  T.  SYLVESTER  et  al.  (Court  of 
Appeals  of  New  York.  May  16,  1911.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Second  Judicial 
Department  (137   App.   Div.  888,   121   N.   Y. 


Supp.  1128),  entered  March  12,  1910,  afBradng 
a  judgment  in  favor  of  plaintitf  entered  upon  a 
verdict  in  an  action  to  recover  moneys  alleged 
to  have  been  paid  by  mistake.  See,  also,  198 
N.  Y.  627,  92  N.  E.  1082.  Louis  Zlnke,  for 
appellants.  Emanuel  S.  Cahn,  for  respondent. 
PER   CURIAM.     Judgment    affirmed,    with 

CULLBN,  O.  3..  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 


COURTNEY,  Respondent,  V.  NIAGARA 
FALLS  HYDRAULIC  POWER  &  MANUFAC- 
TURING CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  March  21,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(138  App.  Div.  383,  122  N.  Y.  Supp.  721),  en- 
tered May  18,  1910,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an 
action  to  recover  for  the  death  of  plaintiff's  in- 
testate  alleged  to  have  been  occasioned  by  the 
negligence  of  defendant,  his  employer.  Ralph  S. 
Kent,  for  appellant  Eugene  M.  Ashley  and 
Augustus  Thibaudeau,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  VANN,  WILLARD 
BARTLETT,  HISCOCK,  CHASE,  and  COL- 
LIN, JJ.,  concur.     HAIGHT,  J.,  absent 


In  re  ORESCENT  ST.  IN  CITY  OF  NEW 
YORK.  (Court  of  Appeals  of  New  York. 
March  28,  1911.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (127  N.  Y.  Supp. 
37),  entered  December  30,  1910,  which  affirmed 
an  order  of  Special  Term  denying  a  motion  to 
correct  and  modify  a  report  of  commissioners  of 
estimate  and  assessment  in  the  above-entiUed 
proceeding.  See,  also,  127  N.  Y.  Supp.  1118. 
Ijouis  Marshall  and  Samuel  F.  Jacobs,  for  ap- 
pellant George  E.  Blackwell,  for  respondent 
Frank  E.  Hagemeyer.  Archibald  R.  Watson, 
Corp.  Counsel  TJoel  J.  -Squier,  Norman  J.  Maish, 
and  William  B.  R.  Faber,  of  counsel),  for  re- 
spondent City  of  New  York. 

PER  CURIAM.    Appeal  dismissed,  with  costs. 

CULLEN,  C.  J.,  and  VANN,  WERNER, 
WILLARD  BAR'TLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur.    HAIGHT,  J.,  absent 


CUBA,  Respondent  ▼.  DRUSKXN  et  al..  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
May  16,  1911.)  Appeal,  by  ^rmission,  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (135 
App.  Div.  508,  120  N.  Y.  Supp.  381),  entered 
December  30,  1909,  which  reversed  a  determina- 
tion of  the  Appellate  Term,  affirming  a  judg- 
ment of  the  Municipal  Court  of  the  city  of 
New  York  in  favor  of  defendants,  and  directed 
judgment  in  favor  of  plaintiff  in  an  action  by 
a  purchaser  of  real  property  against  the  vendors 
to  recover  for  a  breach  of  a  covenant  against 
iucumbrances  contained  in  the  deed.  See,  also, 
130  App.  Div.  933,  120  N.  Y.  Supp.  1120. 
Abraham  H.  Sarasohn,  for  appellants.  Leon 
Kronfeld,  for  respondent 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN.  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  J  J.,  concur. 


DELHAYE,  Respondent,  y.  HILDE6RAND, 
Appellant.  (Court  of  Appeals  of  New  York. 
Feb.  28,  1911.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (126  N.  X.  Supp.  1126),  entered  D^ 
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cember  30,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  and  an  order 
denying  a  motion  for  a  new  trial  in  an  action 
to  recover  for  labor  and  materials  furnished. 
The  motion  was  made  upon  the  ground  that  the 
Court  of  Appeals  had  no  jurisdiction  to  hear 
the  appeal;  permission  to  appeal  not  having 
been  obtained.  Max  Perlman,  for  the  motion. 
Wilson  W.  Thompson,  opposed. 

FEB  CUBIAM.     Motion  denied,   with  $10 

costs. 


DEVLIN,  Eespondent,  t.  BBOOKLTN 
HEIGHTS  B.  CO.,  Appellant.  (Court  of  Ap- 
peals of  New  York.  April  25,  1911.)  Appeal' 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  First  Judicial  Depart- 
ment (135  App.  Dlv.  921,  120  N.  Y.  Supp.  1121), 
entered  December  31,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict in  an  action  to  recover  for  personal  injuries 
alleged  to  have  been  sustained  through  the  neg- 
ligence of  defendant.  D.  A.  Marsh  and  G-eoree 
D.  Teomans,  for  appellant.  John  M.  Ward,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY,  WERNER, 
WILLABD  BABlifBTT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 


DBXTEB,  Respondent,  t.  JETTER  BREW- 
ING CO.,  Appellant.  (Coart  of  Appeals  of  New 
York.  March  21,  1911.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Conrt  in  the  Second  Judicial  Department  (134 
App.  THy.  920,  118  N.  Y.  Supp.  1108),  entered 
October  11,  1909,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed 
by  the  coort  in  an  action  to  recover  for  goods 
sold  and  delivered.  See,  also,  196  N.  Y.  662, 
90  N.  E.  1158,  136  App.  Div.  888,  119  N.  T. 
Supp.  1123.  Charles  Trosb  and  Otto  C.  Som- 
mench,  for  appellant.  William  F.  Hagarty, 
ior  respondent 

PE31  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WEBNEB,  WILLABD  BABTLETT, 
and  CHASE,  JJ.,  concur. 


DIXON,  Bespondent,  v.  COZINE,  Appellant 
iCourt  of  Appeals  of  New  York.  May  16, 1911.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Ju- 
dicial Department  (134  App.  Div.  921,  118  N. 
Y.  Supp.  1103),  entered  January  4,  19lO,  affirm- 
ing a  judgment  (114  N.  Y.  Supp.  615)  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  in  an  action  to  compel 
specific  performance  of  a  contract  for  the  sale 
of  real  property.  Charles  C.  Suffren,  for  ap- 
pellant Malcolm  Boss  Matheson,  for  respond- 
ent. 

FEB  CUBIAM.  Judgment  affirmed,  with 
costs. 

CDLLEN,  C.  J„  and  6BAY,  WERNER, 
WILLABD  BARTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  J  J., -concur. 


In  re  DONNEILLY.  (Court  of  Appeals  of 
New  York.  April  4,  19ll.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department,  en- 
tered November  18,  1910  (In  re  Riede,  138  App. 
Div.  83,  122  N.  T.  Supp.  600),  which  affirmed 
a  decree  of  the  Kings  County  Surrogate's  Court 
admitting  to  probate  the  wiU  of  Mary  E.  Don- 
nelly, deceased.    Thomas  J.  Farrell,  for  appel- 


lant. Samuel  C.  Worthen  and  Monte  London, 
for  respondent 

PER  CURIAM.    Order  affirmed,  with  eo«ta. 

CULLBN,  C.  J.,  and  VANN.  WBBNBB, 
WILLARD  BARTLETT.  HISCOCK,  and 
CHASE,  JJ.,  concur.    HAIGHT,  J.,  absent 


DONNELLY,  Appellant  v.  KATZ,  Respond- 
ent. (Court  of  Appeals  of  New  York.  March 
14,  1911.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (133  App.  Div.  905, 
117  N.  Y.  Supp.  644),  entered  July  13,  1909, 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been-sas- 
tained  by  the  plaintiff  through  the  negligence  of 
the  defendant  in  failing  to  keep  the  halls  of  his 
tenement  house  lighted.  James  F.  O'Neill  and 
H.  Q.  McDowell,  for  appellant  William  A. 
Jones,  Jr.,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  JJ.,  concur. 
WILLARD  BARTLETT,  J.,  not  voting. 


DUFFY,  Appellant,  v.  MEYER,  Respondent. 
(Court  of  Appeals  of  New  York.  April  25, 
1911.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Bnrst 
Judicial  Department  (135  App.  Div.  915,  119  N. 
Y.  Supp.  1123),  entered  December  8,  1909,  af- 
firming'^ a  judgment  in  favor  of  defendant  en- 
tered upon  a  verdict  in  an  action  to  recover 
damages  alleged  to  have  been  occasioned  plain- 
tiff by  the  fraudulent  representations  of  defend- 
ant. Edward  W.  S.  Johnston,  for  appellant 
Abraham  Benedict,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  CHASE,  and 
COLLIN,  JJ.,  concur. 


DUFFY,  Respondent,  t.  OTIS  ELEVATOR 
CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  April  25,  1911.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (134 
App.  Div.  913.  118  N.  Y.  Supp.  859),  entered 
October  26,  190d,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action 
to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  neg- 
ligence of  defendant,  his  employer.  Henry  S. 
Curtis  and  Frederick  B.  Campbell,  for  appellant 
John  F.  Brennan,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  CHASE,  and 
COLLIN,  JJ.,  concur. 

DUMARY,  Respondent,  v.  UNITED  TRAC- 
TION CO.,  Appellant  (Court  of  Appeals  of 
New  York.  March  21,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(134  App.  Div.  989,  119  N.  Y.  Supp.  1123), 
entered  November  10,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict 
in  an  action  on  contract.  P.  C.  Duean,  for  ap- 
pellant.   Murray  Downs,  for  responcfent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  WERNER, 
WILLABD  BABTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 
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DURTBA  et  ai,  AppeUants,  v.  LOHRKH  et 
al.,  ReapondentB.  (Oaurt  of  Appeals  of  New 
York.  May  19,  1911.)  Appeal  from  a  judg- 
ment of  the  Appellate  Divigion  of  the  Supreme 
Court  in  the  First  Judicial  Department  (136 
App.  Diy.  555,  121  N.  Y.  Snpp.  138),  entered 
March  4, 1810,  modifying  and  amrming  aa  modi- 
fied a  judgment  in  favor  of  defendants  entered 
upon  a  yerdict  in  an  action  on  contract  Rob- 
ert B.  Honeyman,  for  appellants.  Herman 
Aaron,  for  respondents. 

PER  CURIAM.  Judgment  afBrmed,  with 
coats. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLAKD  BARTLETT, 
and.  CHASE,  J  J.,  concur. 


EARLB,  Appellant,  t.  WHITE  KNOB  COP- 
PER CO.,  Limited,  et  al.,  Respondents,  et  al. 
(Court  of  Appeals  of  New  York.  March  14, 
1911.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (132  App.  Div.  929,  117 
N.  Y.  Supp.  1133),  entered  June  18,  1909,  affirm- 
ing a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term  in  an  action  to  recover  from 
the  directors  of  an  insolvent  corporation  the 
face  value  of  certain  of  its  debenture  bonds. 
Paris  S.  Russell  and  John  Ingle,  Jr.,  for  ap- 
pellant. Charles  Howland  Russell,  for  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  ' 

CJULIiEN,  C.  J.,  and  VANN.  WERNER, 
WILLARD  BARTLETT,  and  CHASE,  JJ., 
concur.  GRAY,  J.,  not  sitting.  HAIGHT,  J., 
absent. 


EGAN,  Resnandent,  v.  MOSLER  SAFE  CO., 
Appellant.  (Court  of  Appeals  of  New  York. 
May  16,  1911.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (134  App.  Div.  920, 
118  N.  Y.  Supp.  1008),  entered  November  4, 
1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  the  negligence  of 
defendant,  his  employer.  Allan  E.  Brosmith, 
Joseph  P.  Murray,  and  Prank  V.  Johnson,  for 
appellant.  Eugene  F.  McKinley  and  Charles  D. 
Millard,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLE^^,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


ELLIS  et  al..  Respondents,  t.  TOWN  OF 
PEfLHAM,  Appellant.  (Coort  of  Appeals  of 
New  York.  March  14,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  thi  Su- 
preme Court  In  the  Second  Judicial  Depart- 
ment (134  App.  Div.  926,  U8  N.  Y.  Snpp.  1101), 
entered  October  20,  1909,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  (116  N.  Y. 
Supp.  87)  in  an  action  to  remove  a  cloud  upon 
title  by  reason  of  defendant's  claim  of  a  right 
of  way  over  the  premises  in  question.  Henry 
G.  K.  Heath,  for  appellant.  Philip  S.  Dean, 
for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  JJ.,  concur. 
WILLARD  BARTLETT,  J.,  not  sitting. 


BLTINO,  Respondent,  t.  SCHWARTZ,  Ap- 

SUant.  (Court  of  Appeals  of  New  York, 
arch  14.  1911.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Conrt 
in  the  Second  Judicial  Department  (134  App. 
Div.  926,  118  N.  Y.  Supp.  U05),  entered  Oc- 
tober 13,  1909,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  tne  report  of  a  referee  in 
an  action  for  a  copartnership  acconnting.  Mil- 
ton A.  Fowler  and  Charles  Morachauser,  for 
appellant.  F.  B.  Lown  and  O.  W.  H.  Arnold, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CDILLEN,  C.  J.,  and  GRAY,  VANN.  WER- 
NER, WILLARD  BARTLETT,  and  (3HASE, 
JJ.,  concur.    HAIGHT,  J.,  absent. 


FISGHEL,  Respondent,  v.  LESS,  Appellant. 

et  al.  (Court  of  Appeals  of  New  York.  April 
25,  1911J  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Conrt  in  the 
First  Judicial  Department  (135  App.  Div.  921, 
120  N.  Y.  Supp.  1123),  entered  December  28, 
1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action  to  foreclose  a  mort- 
gage. See,  also,  198  N.  Y.  697,  92  N.  B.  1084. 
John  D.  Connolly,  Jr.,  for  appellant.  J.  A. 
Seidman,  for  resp<nident. 

PER    CURIAM.      Jndgment   affirmed,    with 
costs. 


CULLEN,  C.  J^  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHASB^ 
and  OOLLIN,  JJ.,  concur. 

FITZGERALD.  Respondent,  v.  CITY  OF 
NEW  YORK,  Appellant.  (Conrt  of  Appeals  of 
New  York.  Apnl  7,  1911.)  Appeal,  by  permis- 
sion, from  a  jndgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (141  App.  Div.  927,  126  N.  Y.  Supp. 
1129),  entered  December  9,  1910,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a  de- 
cision of  the  court  at  a  Trial  Term  withont  a 
jury  in  an  action  to  recover  a  deficiency  in 
salary  alleged  to  be  due  the  pluintiff.  See,  also, 
127  N.  Y.  Supp.  1111.  Archibald  R.  Watson, 
Corp.  Counsel  (Clarence  L.  Barber  and  Theodore 
Connoly,  of  counsel),  for  appellant.  George  M. 
Curtis  and  Charles  E.  Hill,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANiN,  W.ERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


FOLEY,  Respondent,  v.  UTICA  SANITARY 
MILK  CO.,  Appellant.  (Court  of  Appeals  of 
New  York.  March  14,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(134  App.  Div.  955,  118  N.  Y.  Supp.  1106), 
entered  October  8,  1909,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  the  report  of 
a  referee  in  an  action  to  recover  for  services. 
James  H.  Merwin,  for  appellant.  P.  H.  Fitz- 
gerald, for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
WERNER,  and  CHASE,  JJ.,  concur.  VANN 
and  WILLARD  BARTLETT,  JJ.,  dissent 

FOX,  Respondent,  t.  COX,  Appellant  (Uourt 
of  Appeals  of  New  York.     May  2,  1911.) 

PER  CURIAM.  Motion  for  reareument  de- 
nied, with  flO  costs.  See  201  iN.  Y.  1S9.  94 
N.  E.  628.  See,  also,  128  App.  Div.  876,  113 
N.  Y.  Supp.  121. 
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In  re  PREUND'S  ESTATE.  (Coort  of  Ap- 
peals of  New  York.  May  18,  1911.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (143  App.  DlT.  335,  128  N.  Y.  Supp.  48), 
entered  March  10,  1911,  which  affirmed  an  or- 
der of  the  New  York  County  Surroerate's  Court 
assessing  a  transfer  tax  upon  the  estate  of  Max 
Freund,  deceased.  Benjamin  Tuska  and  Carl 
S.  Stem,  for  appellant  Thoqaa  E.  Rush,  for 
respondent. 

PER  CURIAM.  Order  affirmed,  with  CMta, 
on  opinion  of  McLaughlin,  J.,  below. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT. 
VANN,  WERNER,  and  COLIjIN,  JJ..  concur. 
HISCOCE,  J.,  not  voting.    ' 


FULTON  LIGHT,  HEAT  ft  POWER  CO. 
•t  al..  Respondents,  v.  STATE,  Appellant. 
(Coort  of  Appeals  of  New  York.    May  2, 1911.) 

TER  CURIAM.  Motion  for  reareument  de- 
nied, with  (10  costs.  See  200  N.  Y.  400,  94 
N.  E.  199. 


GANSBVOORT  BANK,  Appellant,  v.  EM- 
PIRE STATE  SURETY  CO.,  Respondent. 
(Court  of  Appeals  of  New  York.  April  25, 
1911^  Appeal  from  a  jodgment  of  the  Appel- 
late DiviBion  of  the  Supreme  Court  in  the  First 
Judicial  Department  (136  App.  Diy.  939,  121 
IN.  Y.  Supp.  1131),  entered  Febrcarj  21,  1910, 
affirming  a  judement  in  favor  of  defendant  en- 
tered upon  a  dismissal  of  the  complaint  by  the 
court  at  a  Trial  Term  in  an  action  to  recover 
on  a  bond  given  a«  security  for  the  payment  of 
A  promissory  note.  J.  Campbell  Thompson,  for 
appellant     Benjamin  Reass,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLHN,  C.  J^  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 

GORE,  Appellant  v.  NEW  YORK  CENT. 
&  H.  R.  R.  CO.,  Respondent.  (Court  of  Ap- 
peals of  New  York.  April  25,  1911.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (136  App.  Div.  909,  120  N.  Y.  Supp. 
1126),  entered  December  17,  1909,  affirming  a 
judgment  In  favor  of  defendant  entered  upon  a 
dismissal  of  the  complaint  by  the  o>urt  at  a 
Trial  Term  in  an  action  to  recover  damages  for 
sickness  of  plaintiff  alleged  to  have  resulted 
from  the  failure  of  defendant  to  properly  heat 
its  cars.  Merwin  W.  Lay,  for  appellant  Sam- 
nel  M.  Havens,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEIN,  C.  3,.  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISOOCK,  CHASE, 
and  COLLUN,  JJ.,  concur. 


GOTTLIEB,  Appellant,  v.  ALTSCHULER  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  May  2,  1911.)  Motion  to  dismiss  an 
appeal  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  In  the  First  Judicial  De- 
partment (143  App.  Div.  935,  128  N.  Y.  Supp. 
1125),  entered  March  31,  1911,  which  affirmed 
an  order  of  Special  Term  directing  the  plaintiff 
to  execute  to  the  defendant  Altschnler  a  release 
from  liability  under  a  jodgment  heretofore  ren- 
dered. The  motion  was  made  upon  the  ground 
that  the  order  appealed  from  was  not  appealable 
of  right  to  the  Court  of  Appeals.  Abraham 
Roaenstein,  for  the  motion.  Herman  Gottlieb, 
opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
coaia. 


In  re  GOULD.  (Court  of  Appeals  ef  New 
York.  April  4,  1011.}  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Fourth  Judicial  Department  (127  N.  Y. 
Supp.  1122),  entered  February  4,  1911,  which 
affirmed  an  order  of  Special  Term  granting  a 
motion  for  a  peremptory  writ  of  mandamus  to 
compel  the  appellant  herein  to  permit  the  peti- 
tioner to  examine  its  books  and  papers.  Daniel 
J.  Kenefick,  David  T.  Davis,  and  William  B. 
Symmes,  Jr.,  for  appellant.  Charles  B.  Sears, 
for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs, 
without  prejudice  to  any  application  to  the  Su- 
preme Court  for  limitation  of  the  pjrovisions  of 
the  order.  • 

CULLEN,  C.  J.,  and  VANN,  WERiNER, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur.     HAIGHT,  J.,  absent 


In  re  GRADE  CROSSPNG  COM'RS  OF 
CITY  OF  BUFFALO.  (Court  of  Appeals  of 
New  York.  May  2,  1011.)  Motion  to  amend 
remittitur.    See  201  N.  Y.  32,  94  N.  B.  188. 

PER  CURIAM.  Motion  granted.  Remittitur 
to  be  recalled  and  amended  by  striking  there- 
from the  provision  allowing  costs  in  all  courts, 
and  inserting,  instead  thereof,  a  provision  that 
the  reversal  Is  without  costs  to  either  party. 


GUARDIAN  TRUST  00.  OF  NEW  YORK 
V.  STRAUS.  (Court  of  Appeals  of  New  York. 
Feb.  28,  1911.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (139  App.  Div.  884, 
123  N.  Y.  Supp.  852),  entered  June  17,  1910, 
affirming  a  judgment  in  favor  of  plaintiff  en- 
tered npon  the  report  of  a  referee  in  an  action 
to  have  life  Insurance  of  Louis  Straus,  deceased, 
applied  to  the  payment  of  his  debts.  Bmce  El- 
lison and  Lewis  B.  Sisson,  for  appellant  W.  S. 
McGuire,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  VANN,  WILLARD 
BARTLETT,  HISCOCK,  CHASE,  and  COL- 
LIN,  JJ.,  concur.    HAIGHT,  J.,  absent 


GUGGENHEIM,  Appellant,  r.  GUGGEN- 
HEIM, Respondent.  (Court  of  Appeals  of  New 
York.  April  7,  1911.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (135  App.  Div. 
014,  119  N.  Y.  Supp.  1127),  entered  December 
8,  1909,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  the  report  of  a  referee  in 
an  action  for  divorce.  John  J.  Lordan,  for 
appellant  Samuel  Untermyer  and  Louis  Mar- 
shall, for  respondent 

PER  (CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


HARBAUGH,  Appellant,  ▼.  HOLLIS  PARK 
COMPANY  et  al.,  Respondents.  (Court  of  Ap- 
peals of  New  York.  May  16.  1911.)  Apppal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (134  App.  Div.  935,  118  N.  Y.  Supp. 
1111),  entered  October  29,  1909.  affirming  a 
judgment  In  favor  of  defendants  entered  upon  a 
dismissal  of  the  complaint  by  the  court  on  trial 
at  Special  Term  in  an  action  to  have  declared 
void  the  cancellation  of  a  oertifi'-nte  for  cor- 
tain  shares  of  slock.     Louis  Zinke  and  Alez- 


Digitized  by 


Google 


U30 


85  NORTHEASTERN  REPORTER 


<N.T. 


ander  U.  Zinka,  for  appeHant  Nonnan  B. 
Beecher,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULiLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WEBINER,  HISCOCK.  and  COLLIN, 
JJ.,  concur. 


HARRISON,  Respondent,  t.  HARTFORD 
LIFE  INS.  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  Feb.  28,  1911.)  Appeal  from  a 
Judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(137  App.  Diy.  918,  122  N.  Y.  Supp.  1130),  en- 
tered March  16,  1910,  affirmins  a  judgment  in 
favor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  (63  Misc.  Rep. 
93,  118  N.  Y.  Supp.  401}  in  an  action  to  recover 
alleged  OTerpaymenta  made  on  -  a  certificate  of 
assessment  insurance.    See,  also,  126  App.  Div, 


952,  111_N._Y.  Supp.  1122;  141/ App.  l5iV.  033, 

upp.  lu 
Jr.,  James  C.  Jones,  and  Harrj  H.  Bottoms,  for 


John  Yernou  Bouvier, 


126  N.  Y.  Supp.  1131. 

Jr.,  James  C.  Jones,  anu  i^aaj  u.  jl>vi.uj 

ap^lant.    Evan  Shelby,  for  respondent 

Judgment   affirmed,    with 


PER    CURIAM, 
costs. 

CUI/LBN,  O.  Jm.  and  VANN.  WILLARD 
BARTLBTT,  HISCOCK,  CHASE,  and  COL- 
LIN, JJ.,  concur.    HAIGHT,  J.,  absent 

HEDDBN  CONST.  CO.,  Respondent  ▼;  ROS- 
SITER  RBAI/TY  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  April  2S,  19U.)  Appeal 
from  a  Jndnnent  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  £Mnt  Judicial  Depart- 
ment (136  App.  Div.  601,  121  N.  Y.  Supp.  64), 
entered  Februazj  11,  1010,  affirming  a  judg- 
ment In  favor  of  plaintiff  entered  upon  a  ver- 
dict in  an  action  to  recover  for  extra  work  al' 
leged  to  have  been  performed  in  connection 
with  a  building  contract  William  H.  Harris, 
for  appellant.    Frederick  Hulse,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VAiNN,  WILLARD  BABTLETT,  CHASE,  and 
COLLIN,  JJ.,  concur. 


HEYMANN,  Respondent.  ▼.  STEICH,  Appel- 
lant (Court  of  Appeals  of  New  York.  March 
14,  1911.)     Aj>peal  trom  a  judgment  of  the  Ap- 


gellate  Division  of  the  Supreme  Court  in  the 
econd  Judicial  Department  (134  App.  Div.  176, 
118  N.  Y.  Supp.  1113),  entered  October  11, 
1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  deciaion  of  tlie  court  on'  trial  at 
Special  Term  (134  App.  Div.  176,  114  N.  Y. 
Supp,  603),  in  an  action  to  recover  the  amount 
of  a  deposit  and  expenses  of  searching  title  paid 
and  incurred  under  a  contract  for  the  sale  of 
real  property,  title  to  which  was  rejected  as 
unmarketable.  James  Troy,  for  appellant  Ja- 
cob Brenner,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VAN^N,  WERNER.  WILLARD  BABTLETT, 
and  CHASE,  JJ.,  concur. 


INORAHAM  T.  PHILLIPS  et  aL  (Court  of 
Appeals  of  New  York.  April  7,  1911.)  Ap- 
peal from  a  judgment  entered  October  4,  1909, 
upon  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (133  App.  Div.  901,  117  N.  Y.  Supp.  165), 
which  affirmed  an  order  of  the  court  at  a  Trial 
Term  denying  a  motion  for  a  new  trial  made 
after  the  direction  of  a  verdict  in  an  action  of 

Sartition.     See.  also,  134  App.   Div.  922,   118 
[.  Y.  Supp.  1116.    Percy  U  Housel  and  Rob- 


ert W.  Duvall,  for  appellant  Henry  W.  Unget 
and  James  Kearney,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  upon  the  ground  that  section  67n  of  tb« 
federal  bankruptcy  act  (Act  July  1,  1898,  c. 
541,  30  Stat  661  [U.  S.  Comp.  St  1901,  p. 
3444]),  being  prohibitory,  the  creditors  of  the 
bankrupt  Pnillipa,  who  elected  the  appellant 
Terry  as  trustee,  were  disabled  by  the  lapse 
of  more  than  one  year  from  the  adjudication  in 
bankruptcy  from  proving  their  claims  before 
the  referee.    In  re  Meyer  (D.  C.)  181  Fed.  904. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK.  and  COLLIN, 
JJ.,  concur. 


JACKSON,  Respondent,  t.  GREENE  et  al.. 
Appellants.  (Court  of  Appeals  of  New  York. 
Bfey  2,   1911.) 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  $10  costa  See  201  N.  Y.  76,  83 
N.  B.  1107. 


JBANBRErtTB,  Appellant,  T.  JUNGMAN. 
Respondent  (Court  of  Appeals  of  New  York. 
Feb.  28,  1011.)  Appeal  from  a  Judgment  «t 
the  Appellate  Division  of  tbe  Supreme  Coott 
in  the  First  Judicial  Department  (182  App. 
Div.  926,  116  N.  Y.  Supp.  1138),  entered  May 
17,  1909,  affirming  a  Judgment  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term  and  an 
order  denying  a  motion  for  a  new  trial  in  an 
action  to  recover  for  the  death  of  plaintiff's 
intestate  alleged  to  have  been  occasioned  by 
the  negligence  of  defendant  his  employer. 
Thomas  J.  O'Neill  and  U  F,  IHsh,  for  appel- 
lant John  C.  Robinson  and  Frank  V.  J«An- 
son,  for  respondent 

PER  CURIAM.  Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event,  on  the 
ground  that  the  evidence  presented  a  question 
of  fact  for  the  jury. 

.  CULLEN.  C.  J.,  and  GRAY,  HAIGHT. 
VANN,  HISCOCK,  and  COLLIN,  JJ.,  concur. 
WERNER,  J.,  absent 


JOHNSTON,  Respondent,  r.  GARVEY,  Ap- 
pellant (Court  of  Appeals  of  New  York.  Feb. 
28,  1911.)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (139  App.  Div.  659. 
124  N.  Y.  Supp.  278).  entered  July  19,  1910. 
modifying  and  affirming  as  modified  a  jud^ent 
in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  in  an  action 
to  compel  specific  performance  of  a  contract  t* 
purchase  real  property.  See,  also.  125  N.  Y. 
Supp.  1151;  199  N.  Y.  655,  93  N.  B.  1123.  Jo- 
seph C  Engel,  Jacob  B.  Engel,  and  Isaac  V. 
Scnavrien,  for  appellant  EMward  W.  Johnston 
and  Lewis  Johnston,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  of  Muller,  J.,  below. 

CULLEN,  0.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


JONES,  Respondent,  y.  COMMERCIAL 
TRAVELERS'  MUT.  ACCIDENT  ASS'N  OF 
AMERICA,  Appellant  (Court  of  Appeals  of 
New  York.  March  14,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(134  App.  Div.  936,  118  N.  Y.  Supp.  1116), 
entered  October  25.  1909,  affirming  a  judgment 
(114  N.  Y.  Supp.  589)  in  favor  of  plaintiff  en- 
tered upon  a  decision  of  the  court  on  trial  at 
Special  Term  in  an  action   to  set  aside   for 
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fraud  a  settlement  nnder  a  policy  of  accident 
iniurance  to  recover  an  amount  dne  thereunder, 
•od  to  enjoin  defendant  from  canceling  the 
same.  Elipbalet  W.  Tyler  and  Henry  B.  Sing- 
er, for  appellant.  William  A.  Wi^t,  for  re- 
•pondent 

PER  CURIAM.  Judgment  modified  by  atrik- 
ing  therefrom  the  provision  awarding  the  in- 
junction, and,  as  modified,  affirmed,  without 
costs  to  either  party.  

CTILLEN.  C.  J.,  and  GRAY.  VANNjWER- 
NER,  WILLARD  BARTLETT,  and  CHASE, 
JJ.,  concur.     HAIGHT,  J.,  absent 


JONES,  Respondent,  ▼.  GOULD  et  aL,  Ap- 
pellants. (Court  of  Appeals  of  New  York. 
May  8,  1911.)  Appeal,  by  permission,  from 
an  order  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(143  App.  Div.  244,  128  N.  I.  Supp.  280), 
entered  March  16,  1911,  which  reversed  an  or- 
der of  Special  Term  denying  a  motion  for  a 
letazation  of  costs.  The  following  questions 
were  certified:  "(1)  Does  the  remittitur  of  the 
Court  of  Appeals,  reversing  the  judgment  en- 
tered pursuant  to  an  order  of  the  Special  Term, 
as  modified  and  affirmed  by  the  Appellate  Divi- 
sion which  dismissed  tbe  complaint,  and  award- 
ing costs  to  the  plaintiff  appellant  in  all  courts, 
embrace  costs  awarded  to  the  parties  defendant 
to  abide  the  event  by  another  and  prior  and 
unreversed  judgment  of  the  Appellate  Division, 
from  which  no  appeal  has  beoi  taken  to  the 
Conrt  of  Appeals?  (2)  Does  such  an  award 
of  costs  authorize  the  taxing  clerk  to  tax  an 
additional  allowance  awarded  to  the  plMntiS 
as  the  prevailing  party  by  an  order  of  the  Trial 
Term,  which  allowance  was  included  in  and 
made  a  part  of  the  Judgment  of  the  Trial  Term 
In  favor  of  the  plaintiff,  which  Judgment  was 
■ubseonently  reversed  by  the  Appellate  Division 
by  a  judgment  of  reversal,  from  which  no  ap- 
Ma]  has  been  taken  to  the  Court  of  Appeals? 
(3)  Does  such  an  award  of  costs  relate  exclu- 
sively to  costs  upon  the  motion  at  Special 
Term  for  judgment  dismissing  the  complaint, 
and  the  costs  m  subsequent  proceedings  conse- 
quent thereon  in  the  Appellate  Division  and 
the  Court  of  AppealsT'  See,  also,  200  N.  T. 
654,  94  N.  B.  1095:  129  N.  T.  Supp.  1038.  P. 
C.  Nicodemus,  Jr..  Lawrence  Greer,  and  Apple- 
ton  D.  Palmer,  for  appellants.  Charles  Hal- 
dane  and  David  McClure,  for  respondent. 

PER  CURIAM.  Order  of  Appellate  Divi- 
sion reversed  and  that  of  Special  Term  affirm- 
ed, without  costs  to  either  party.  First  two 
questions  certified  answered  in  the  ne^tive. 
Third  question  answered  in  the  affirmative,  on 
dissenting  opinion  of  Miller,  J.,  below. 

CULLEN.  C.  J.,  and  HAIGHT,  -WERNER, 
VANN,  HISCOCK,  and  COLLIN,  J  J.,  concur. 
6RAT,  J.,  absent 


In  re  KELLER  et  al.  (Court  of  Appeals  of 
New  Tork.  March  28,  1911.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (142 
App.  Div.  454,  127  N.  T.  Supp.  16),  entered 
January  25,  1911,  which  reversed  an  order  of 
Special  Term  denying  a  petition  for  the  re- 
moval of  Hugo  P.  Keller  as  testamentary 
trustee  nnder  the  will  of  Adtriph  Keller,  de- 
ceased, and  granted  said  .  petition.  Albert 
Btickney,  for  appellant  W.  G.  Phlipiiean 
and  Almd  B.  Cmikshank,  for  respondents. 

PER  CURIAM.  Older  affirmed,  without 
costs,  on  the  ground  that  the  order  appealed 
from  was  within  the  discretion  of  tlie  Supreme 
Court. 

CULLEN.  C.  J.,  and  VANN,  WILLARD 
BARTLETT,  HISCOCK.  and  CHASE,  JJ., 
concur.  HAIGHT  and  WERNER.  33,  ab- 
nentt 


KBNNEY,  Appellant,  Y.  WELSH,  Respond- 
ent (Court  of  Appeals  of  New  York.  April 
7,  19li.)  Appeal  from  a  Judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  In  the 
First  Judicial  Department  (137  App.  Div.  925, 
122  N.  Y.  Supp.  1132),  entered  April  15,  1910, 
affirming  a  Judgment  in  fSvor  of  defendant 
entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  determine  the  validity  of  a  will. 
F.  P.  Whitaker,  Charles  J.  Hardy,  and  Thom- 
as E.  FitzGerald,  for  appellant  Eugene  A. 
Philbin,  for  respondent 

PER  CURIAM.  Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event,  on  the 
ground  that  the  evidence  presented  a  question 
of  fact  for  the  jury. 

CULLEN,  O.  J.,^  and  VANN,  WILLARD 
BARTLETT,  HISCOCK,  CHASE,  and  COL- 
LIN, JJ.,  concur.     HAIGHT,  J.,  absent 


KERNS,  Respondent  v.  DAVENPORT, 
Appellant  (Court  of  Appeals  of  New  York. 
March  14,  1911.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (136  App. 
Div.  898,  120  N.  Y.  Supp.  1130),  entered  Jan- 
nary  5,  1910,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term  in  an  action  to  conb 
pel  spedfic  i>erformance  of  a  contract  to  pui^ 
chase  real  property.  Harry  B.  Lewis,  for  ap- 
pellant    Meier  Stelnbrink,  for  respondent 

PER  CURIAM.  Jttdcment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETTT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 


KINKAID  T.  CHAPTER  GENERAI* 
KNIGHTS  OF  ST.  JOHN  A  MALTA,  Appet 
laot  (two  cases).  (Conrt  of  Appeals  of  New 
York.  April  25,  1911.)  Appeal,  by  permis- 
sion, in  each  of  the  above-entitled  actions  from 
a  Judgment  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (135  App.  Div.  919,  120  N.  Y.  Supp. 
1130),  entered  upon  an  order  made  December 
28,  1909,  which  affirmed  a  determination  of 
the  Appellate  Term  affirming  a  judgment  of 
the  Municipal  Court  of  the  dty  of  New  York 
In  favor  of  plaintiff  in  an  action  to  recover  aa 
installment  alleged  to  be  due  upon  a  certificate 
of  endowment  insurance.  H.  F.  Lawrence  and 
Louis  M.  King,  for  appellant  Howard  O. 
Lake,  for  respondent 

PER  CURIAM.  Judgment  In  each  case  af- 
firmed, with  costs,  on  the  ground  that  the  case 
contains  no  exceptions  raising  the  question  ai^ 
gued  on  this  appeal. 

CULLEN,  C.  J.,  and  GRAY.  WERNER. 
WILLARD  BARTLETT,  HISCOCK,  COL- 
LIN, and  CHASE,  JJ.,  concur. 


KOHLY,  Appellant,  t.  FERNANDEZ,  Re- 
spondent et  al.  (Court  of  Appeals  of  New 
York.  March  3,  1911.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Conrt  in  the  First  Judicial  Department  (133 
App.  Div.  723,  118  N.  Y.  Supp.  163),  entered 
July  21,  1909,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by 
the  conrt  and  an  order  denying  a  motion  for  a 
new  trial  in  an  action  to  recover  an  indebted- 
ness, evidenced  and  secured  by  a  certain  mort- 
gage of  lands  in  the  island  of  Cuba.  See,  also, 
135  App.  Div.  910,  119  N.  Y.  Supp.  1131. 
William  D.  Gothria  and  Charles  K.  Carpenter, 
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for  appellant.  Ansten  6.  Fox,  S.  Sidney 
Smith,  and  Elliot  Smith,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

CULLBN,  0.  J.,  and  GRAY.  VANN,  WER- 
NER, HISCOCK,  and  COLLIN,  JJ.,  concur. 
HAIGHT,  jr.,  absent 


KORN  et  al..  Respondents,  ▼.  LIPMAN  et 
al..  Appellants.  (Court  of  Appeals  of  New 
York.     May  2,   1911.) 

PER  CUHIAM.  Motion  for  rear^ument  or 
to  amend  remittitur  denied,  with  SIO  costs. 
See  201  N.  Y.  404,  94  N.  E.  861. 


KOZAK,  Respondent,  v.  ERIE  R.  CO.,  Ap- 
pellant (Court  of  Appeals  of  New  York. 
April  25,  1911.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Department  (135  App. 
Div.  726,  119  N.  Y.  Supp.  876),  entered  De- 
cember 16,  1909,  which  reversed  an  order  of 
the  court  at  a  Trial  Term  setting  aside  a  ver- 
dict in  favor  of  plaintiff  and  dismissing  the 
complaint  and  directed  the  reinstatement  of 
said  verdict  in  an  action  to  recover  for  personal 
injuries  alleged  to  have  been  sustained  by  plain- 
tiff through  the  negligence  of  defendant,  his 
employer.  See,  also,  198  N.  Y.  601,  92  N.  B. 
1089.  Charles  A.  Collin  and  Elbert  N.  Oakes, 
for  appellant.  John  C.  Robinson,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLBTT.  HISCOCK,  CHASE 
and  COLLIN,  J  J.,  concur. 


LANE,  Respondent  ▼.  KOENIG,  Appellant 
(Court  of  Appeals  of  New  York.  March  14, 
1911.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (137  App.  Div. 
879,  118  N.  Y.  Supp.  1119),  entered  October 
25,  1909,  affirming  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  an  equity  term  in  an  action  to  abate 
a  nuisance  and  for  damages.  See,  also,  197  N. 
Y.  556,  91  N.  E.  1116.  Frank  S.  Cobnrn,  for 
appellant.    Oscar  Tryon,  for  respondent 

PER  CURIAM.  Judgment  modified  by 
striking  therefrom  the  mandatory  provisions 
thereof,  leaving  the  injunction  to  stand  other- 
wise and  as  modified  aiffirmed,  without  costs  to 
either  party. 

GRAY,  WERNER,  HISCOCK,  COLLIN, 
and  CHASE,  JJ.,  concur.  CULLEN,  C.  J., 
and  WILLARD  BARTLETT,  J.,  dissent  solely 
as  to  injunction  against  chimney. 


LANNING,  Respondent  t.  TRUST  CO.  OF 
AMERICA,  Appellant  (Court  of  Appeals  of 
New  York.  March  28,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  tbe  Su- 
preme Court  in  the  First  Judicial  Department 
(139  App.  Div.  933,  124  N.  Y.  Supp.  1119), 
entered  July  14,  1910,  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  direct- 
ed by  the  court  in  an  action  for  money  had 
and  received.  Martin  W.  Littleton,  for  appel- 
lant Joseph  M.  Hart&eld  and  J.  Du  Pratt 
White,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  0.  X,  and  VANN,  WILLARD 
BAUTLl/rT,  HISCOCK,  CUASE,  and  COL- 
LIN. JJ.,  concur.    HAIGUT,  J.,  absent 


LEE,  Appellant,  t.  NBVINS,  Respondent 
(Court  of  Appeals  of  New  Yoit.  April  25, 
1911J[^  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (136  App.  Div.  930,  123 
N.  Y.  Supp.  1151),  entered  January  27,  1910, 
affirming  a  judgment  iu  vor  of  defendant  en> 
tered  upon  a  dismissni  jf  the  complaint  by 
the  court  on  trial  at  Special  Term  in  an  action 
to  secure  plaintiffs  reinstafement  as  a  member 
of  the  defendant  association.  Alfred  Steckler 
and  Levin  L.  Brown,  for  appellant  Max  D. 
Steuer  and  Gerald  B.  Rosenheim,  for  respond- 
ent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  Jj  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLEM,  COLLIN, 
and  CHASE,  JJ.,  concur. 

LHVBT,  Respondent,  v.  BROOKLYN  UN- 
ION PUB.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  May  16,  191L)  Appeal, 
by  permission,  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (137  App.  Div.  947,  123 
N.  Y.  Supp.  1126),  entered  April  29,  1910, 
which  affirmed  an  interlocutory  judgment  of 
Special  Term  overruling  a  demurrer  to  the  com- 
plaint in  an  action  for  libel.  Tbe  following 
question  was  certified:  "Does  the  complaint 
herein  state  facts  sufficient  to  constitute  a 
cause  of  action?"  Paul  Eugene  Jones,  for  ap- 
pellant.    William  F.  Clare,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs, 
and  question  certified  answered  in  the  affirma- 
tive. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN. 
JJ~  concar. 


LIND,  Respondent,  t.  LONG  ISLAND  R. 
CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  March  21,  1911j)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  tbe  Supreme 
Court  in  the  Second  Judicial  Department  (136 
App.  Div.  898,  120  N.  Y.  Supp.  1132),  entered 
January  6,  1910,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  verdict  in  an  action 
to  recover  for  personal  injuries  alleged  to  have 
been  sustained  by  plaintiff  through  the  negli- 
gence of  defendant,  bis  employer.  William  C. 
Beecher  and  Joseph  F.  Keany,  for  appellant 
Frederick  N.  Van  Zandt,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  0.  Ja  and  GRAY.  WERNER, 
WILLARD  BARTLETT,  HIS(50CK,  COL- 
LIN, and  CHASE,  JJ.,  concnr. 

LINGS  et  aL,  Respondents,  t.  BLODQBTT 
&  ORSWELL  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  May  2,  1911.)  Motion  to 
dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (140  App.  Div. 
933,  125  N.  Y.  Supp.  1128),  entered  November 
28,  1910,  affirming  a  Judgment  in  favor  of 
plaintiffs  entered  upon  a  verdict  in  an  action 
on  contract  for  goods  sold  and  delivered.  The 
motion  was  made  on  the  ground  that  the  appeal 
was  frivolous,  George  W.  Bristol,  for  the  mo- 
tion.    Lanier  McKee,  opposed. 

PER  CURIAM.  Motion  granted  and  appeal 
dismissed,  with  costs  and  $10  costs  of  motion. 


LYNCH  V.  ROBERT  P.  B4UBPHY  HOTEL 
CO,  et  al.  (Court  of  Appeals  of  New  York. 
April  25.  1911.)    Appeal  iiom  a  judgment  ot 
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the  Appellate  Divirion  of  .the  Supreme  Conrt  in 
the  BHrst  Judicial  Department  (138  App.T)lv. 
mo,  121  N.  Y.  8upp.  1139),  entered  March  2, 
1910,  affirming  a  judgment  in  favor  of  defend- 
ant respondent'  entered  upon  a  dismissal  of  the 
complaint  as  to  it  by  the  conrt  on  trial  at  Spe- 
cial Term  in  an  action  for  an  injunction  to 
restrain  interference  with  plaintiffs  alleged 
right  to  maintain  a  cab  stand  in  front  of  cer- 
tain premises  in  the  city  of  New  Xorlc.  James 
Kearney,  for  appellant  William  F.  Ooldbeck, 
for  respondent. 

PER  CURIAM.  Judgment  aflrmed,  with 
costs. 

CUUjEN,  C.  J.,  and  GRAY,  WERNER, 
WILIiARD  BARTLETT,  HISCOOK,  COL- 
LIN, and  CHASE,  JJ.,  concur. 


McCfLATCHY  et  al..  Respondents,  t.  J.  B. 
MALCOLM  ft  CO.,  Appellant.  (Court  of  Ap- 
peals of  New  Yorlt.  March  14,  1911.J  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  "in  the  Fourth  Judicial  De- 
partment (137  App.  Div.  881,  123  N.  Y.  Supp. 
1127),  entered  October  25,  1909,  affirming  a 
judgment  in  favor  of  plaintiffs  entered  upon  a 
verdict  in  an  action  to  recover  for  an  alleged 
breach  of  contract.  E.  W.  Hamn,  for  appel- 
lant.   M.  A.  Leary,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
ooets. 

CULLEN,  C.  Jj  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HI800CK,  COL- 
LIN, and  CHASB,  JJ.,  concur. 


McCONNBLL,  Appellant,  v.  McCULLOUGH 
et  'al.,  Respondents.  (Court  of  Appeals  of  New 
York.  April  25,  1911.)  Appeal  from  a  judg- 
ment of  toe  Appellate  Division  of  the  Supreme 
Conrt  in  the  Second  Jndidal  Department  (125 
App.  Div.  930,  110  N.  Y.  Supp.  1136),  entered 
May  13,  1908,  affirming  a  judgment  in  favor 
of  defendants  entered  upon  a  dismissal  of  the 
complaint  b^  the  court  at  a  Trial  Term  with- 
out a  jurv  in  an  action  of  ejectment.  Andrew 
P.  Van  Thun,  Jr.,  and  Walter  G.  Rooney,  for 
appellant.  William  F.  Clare  and  Frederick  A. 
Gill,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  vrlth 
coats.  

CULLEN,  O.  Jy  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HIS(X)CK.  COL- 
LIN, and  CHASE,  JJ.,  concur. 


McKANB^  Appellant,  v.  DADY  et  •].,  Re- 
spondents. (Court  of  Appeals  of  New  York. 
March  14,  1911.)  Appeal  from  a  Judgment  of 
the  Appellate  Division  of  the  Supreme  Conrt  in 
the  Second  Judicial  Department  (128  App.  Div. 
190,  112  N.  y.  Supp.  WO),  entered  October  26, 
1908,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint 
by  the  conrt  at  a  Trial  Term  in  an  action  on 
contract.  See,  also,  128  App.  Div.  898.  112 
N.  Y.  Supp.  1136.  Jesse  Fuller,  Jr.,  and  Fred- 
erick W.  Sparks,  for  appellant.  Jerry  A. 
Wemberg,   for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  GRAY.  VANN.  WER- 
NER, WILLARD  BARTLETT,  and  CHASB, 
JJ..  concur.     HAIGHT,  J.,  absent. 


In  re  MALONB.  (Court  of  Appeals  of  New 
York.  April  25,  1911.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (l.SO  N.  Y. 
Supp.  1119),  entered  December  12,  1910,  which 
dismissed  an  appeal  from  a  decree  of  the  Al- 
bany county  Surrogate's  Court  aettling  the  ac- 
counts of  Owen  J.  Malone,  as  administratot  of 


the  estate  of  Catherine  Grimes,  deceased.  See, 
also,  130  N.  Y.  Supp.  1120.  James  F.  Tracey 
and  Eugene  D.  Flanigan,  for  appellant  Thom- 
as Carmody,  Atty.  Gen.  (Wili>ur  W.  Chambers, 
of  counsel),  for  respondent. 

PER  CURIAM.  Order  affirmed,  without 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
WILLARD  BARTLETTT,  CHASB,  and  COL- 
LIN, JJ.,  concur.    VANN,  J.,  not  voting. 


MANLEY  ▼.  FISKE  et  al.  (Court  of  Ap- 
peals of  New  York.  Feb.  28.  1911.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (139  App.  Div.  605,  124  N.  Y.  Supp. 
149),  entered  July  22,  1910,  which  modified 
and  affirmed  as  modified  a  judgment  (66  Misc. 
Rep.  388,  123  N.  Y.  Supp.  129)  of  Special 
Term  su8tainin|;  the  validity  of  a  charitable  be- 
quest in  the  will  of  Henry  H.  Paul,  deceased. 
J.  Hampden  Dougherty,  for  appellant  Mauley. 
Francis  Woodbridge  and  Harry  David  Kerr, 
for  appellants  Overman  and  others.  Charles  E. 
Lydecker,  for  respondents  Fiske  and  others. 
B.  C.  Crowley,  for  Attorney  General. 

PER  CURIAM.  Judgment  affirmed,  with 
costs  to  all  parties  payable  out  of  the  estate. 

CULLEN,  C.  J.,  and  VANN.  WILLARD 
BARTLETT,  HISCOCK,  CHASE,  and  COL- 
LIN, JJ.,  concur.    HAICiHT,  J.,  absent 


MANNING,  Appellant,  t.  GRANT,  Re- 
spondent. ((3ourt  of  Appeals  of  New  York. 
May  2,  1911.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Third  Judicial  De- 
partment (142  App.  Div.  921,  127  N.  Y.  Supp. 
1131),  entered  January  14.  1911,  affirming  a 
judgment  in  favor  of  defendant  entered  upon  a 
verdict  in  an  action  to  recover  personal  prop- 
erty alleged  to  constitute  part  of  the  estate  of 
plaintiff's  testator.  The  motion  was  made, up- 
on the  ground  that  the  Appellate  Divisinn  had 
unanimously  decided  the  venlict  was  supported 
by  the  evidence  and  that  the  exceptions  were 
frivolous.  Nelson  L.  Robinson,  for  the  motion. 
Adelbert  N.  Boynton,  opposed. 

PER  CURIAM.  Motion  denied,  with  $10 
costs. 


MARKGRAF,  Respondent,  t.  FBLIX)W- 
SHIP  OP  SOLIDARITY,  Appellant  (Court 
of  Appeals  of  New  York.  March  21,  1011.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Second  Judi- 
cial Department  (134  App.  Div.  984.  119  N.  Y. 
Supp.  665),  entered  November  27,  1909,  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict  directed  by  the  court  in  an  ac- 
tion upon  a  policy  of  life  insurance.  Miles  M. 
Dawson,  for  appellant.  Max  Solomon,  for  re- 
spondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  WERN'EU, 
WILLARD  BARTLEIT,  HISCDCXJK,  COL- 
LIN, and  CHASE,  JJ.,  concur. 


MARSEN,  Appellant,  v.  NICHOLS  COP- 
PER COMPANY,  Respondent  (Court  of  Ap- 
peals of  New  York.  Feb.  28,  1911.)  Jlotion 
for  leave'  to  withdraw  an  appeal  from  an  or- 
der of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (134 
App.  Div.  294,  118  N.  Y.  Supp.  867),  entered 
October  12,  1909.  which  reversed  a  Judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial  and 
granted  a  new  trial  in  an  action  to  recover  for 
personal  injuries  alleged  to  have  been  sustained 
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Oirongh  the  defendant's  neglfgence.  The  mo- 
tion was  made  upon  the  ground  that  the  order 
of  the  Appellate  Division  was  silent  as  to 
whether  said  reversal  was  upon  the  law  or  the 
facts.  Martin  T.  Manton,  for  the  motion.  Na- 
dal,  Carrere  &  Jones,  opposed. 

PER    CURIAM.      Appeal    dismissed,    with 
costs  and  $10  costs  of  motion. 


MEYER,  Respondent,  v.  B.  A.  &  O.  N.  WII/- 

IiIAMS,  Appellant.  (Court  of  Appeals  of  New 
York.  April  25,  1911.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (134 
App.  Div.  963,  119  N.  Y.  Supp.  1135),  entered 
November  9,  1909,  aflarming  a  judgment  in  fa- 
vor of  plaintiff  entered  upon  a  verdict  in  an 
action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  through  the 
negligence  of  the  defendant.  John  Vernou  Bon- 
vier,  Jr.,  Dudley  Davis,  and  Prank  V.  John- 
son, tor  appellant.  Charles  Steckler,  Alfred 
Steckler,  and  Levin  !&  Brown,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  Ja  an^  GRAY.  HAIGHT, 
VANN,  WILLARD  BARTLETT,  COLLIN, 
and  CHASE,  JJ.,  concur. 


In  re  MILLER'S  WILL.  (Court  of  Appeals 
of  New  York.  May  2,  1911.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (141 
App.  Div.  349,  126  N.  Y.  Supp.  690),  entered 
December  30,  1910, '  which  reversed  an.  order 
of  Special  Term  granting  a  motion  to  dismiss 
the  above  proceeding  for  failure  of  prosecution 
and  denied  said  motion.  William  P.  Maloney, 
for  appellants.  Joseph  Fettretch,  John  H. 
Judge,  Henry  J.  Wehle,  and  William  S.  Eat- 
Eenstein,  for  respondents. 

PER    CURIAM.      Appeal    dismissed,    with 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


MILLIKBN  BROS^  Inc.,  t.  CITY  OF 
NEW  YORK  et  al.  (Clonrt  of  Appeals  of  New 
York.     March  21,  1911.) 

PER  CURIAM.  Motion  for  reargument  de- 
nied, with  $10  costs.  See  201  N.  Y.  65,  94 
N.  E.  196. 


MOSIER  et  aL,  Respondento,  t.  UNITED 
STATES  FIDELITY  &  GUARANTY  COM- 
PANY, Appellant.  (Court  of  Appeals  of  New 
York.  April  25,  1911.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (134 
App.  Div.  849,  119  N.  Y.  Supp.  157),  entered 
November  22,  1909,  affirming  a  judgment  in 
favor  of  plaintiffs  entered  upon  a  verdict  di- 
rected by  the  court  in  an  action  to  recover  for 
an  alleged  breach  of  contract.  George  P.  Keat- 
ing and  William  J.  Donovan,  for  appellant. 
Lincoln  A.  Groat,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN,  WILLARD  BARTMJTT,  COLLIN, 
and  CHASE,  JJ.,  concur. 


MOTT,  Respondent,  v.  DBONON  REAL- 
TY &  TERMINAL  IMPROVEMENT  COM- 
PANy,  Appellant.  (Court  of  Appeals  of  New 
York.  March  14,  19HJ  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the' Supreme 


Court  in  the  Second  Jndlclal  Department  (134 
App.  Div.  980,  119  N.  Y.  Supp.  1136),  entered 
November  24,  1909,  affirming  a  jud^ent  in 
favor  of  plaintiff  entered  upon  a  verdict  in  an 
action  to  recover  for  personal  injuries  alleged 
to  have  been  sustained  by  plaintiff  through  the 
negligence  of  defendant,  his  employer.  Eugene 
Lamb  Richards,  Jr.,  Rutherford  B.  Meyer,  and 
Frank  Verner  Johnson,  for  appellant.  George 
F.  Hickey  and  M.  P.  O'Connor,  for  respondent. 

PER  CURIAM,  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 


NEWBURGH  LIGHT,  HEAT  &  POWER 
CO.,  Respondent,  v.  TRAVELERS'  INS.  CO., 
Appellant.  (Court  of  Appeals  of  New  York. 
March  14,  1911.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (134  App.  Div. 
913,  118  N.  Y.  Supp.  865),  entered  October  18, 
1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court 
in  an  action  to  recover  upon  a  policy  of  Uft- 
bility  insurance.  Frank  V.  Johnson  and  Wil- 
liam L.  O'Brion,  for  appellant.  Arthur  F. 
Gottbold  and  John  L.  Wilkie,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  Jm  and  GRAY,  WERNER, 
WILLARD  BARTLBJTT,  HISCOCK,  COL- 
LIN, and  CHASE,  JJ.,  concur. 


NEnVTON  V.  HUNT  et  al.  (Court  of  Appeals 
of  New  York.  April  4, 1911.)  CroBs-appeals  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(134  App.  Div.  325,  119  N.  Y.  Supp.  S),  entered 
January  6, 1910,  which  modified  and  affirmed  as 
modified  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decuion  (59  Misc.  Rep.  633,  112  N.  Y. 
Supp.  673)  of  the  court  on  trial  at  Special 
Term  in  an  action  to  enforce  a  lien  against  a 
certain  trust  fund.  Paul  Armitage  and  S.  B. 
Livingston,  for  plaintiff.  Alton  B.  Parker, 
Flamen  B.  Candler,  Robert'  W.  Candler,  and 
J.  Frederic  Kemochan,  for  defendants  Anna  B. 
Hunt  and  others.  Edmund  L.  Baylies  and 
Deverenx  Milburn,  for  defendant  Rupert  H. 
Hunt. 

PEIR  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEJN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, HISCOCK,  and  COLLIN,  JJ.,  concur. 
HAIGHT,  J.,  absent 


NEW  YORK  AUTOMOBILE  CO.,  Appel- 
lant, V.  FRANKLIN  et  al.,  Respondents. 
(Court  of  Appeals  of  New  York.  May  16,  1911.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (134  App.  Div.  908.  118  N.  Y. 
Supp.  1127),  entered  August  21,  1909.  affirming 
a  judgment  in  favor  of  defendants  entered  upon 
a  dismissal  of  the  complaint  by^  the  court  on 
trial  at  Special  Term  in  an  action  for  an  ac- 
counting. Will  B.  Crowley  and  Ceylon  H. 
Lewis,  for  appellant  G.  H.  Stilwell,  for  re- 
spondents Franklin  and  others.  John  W.  Sug- 
gett  and  Louis  L.  Waters,  for  respondent  Brown. 
Theodore  B.  Hancock,  for  respondent  Wilkin- 
son. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN. 
JJ.,  concur. 
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NEW  TORK  STATE  NAT.  BANK  OP  AI#- 
BANT,  Appellant,  v.  WHITBHALti  WATER 
POWER  CO.,  limited,  Reapondent  (Court  of 
Appeals  of  New  York.  May  2,  1911.)  Motion 
for  leaT*  to  withdraw  an  appeal  from  an  or- 
der of  the  Appellate  DiTision  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (140 
App.  DiT.  739,  125  N.  T.  Supp.  861),  entered 
November  17,  1910,  reveraing  a  judgment  in 
fayor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term  in  an  action 
to  recover  on  contract.  The  motion  was  made 
upon  the  grounds  that  no  judgment  had  been 
entered  upon  the  order  of  reversal  and  that  the 
appeal  bad  been  inadvertently  taken.  Marcus 
T.  Hun,  for  the  motion.  Edgar  T.  Brackett, 
opposed. 

PER  CURIAM.  Motion  granted  on  payment 
of  costs  and  $10  costs  of  motion  within  20  days. 
On  failure  to  make  such  payment  the  motion  is 
denied,  with  $10  costs. 

NIAGARA  LOAN  ASS'N.  Appellant,  r. 
BE2NTLS1Y,  Respondent  (Court  of  Appeals  of 
Hew  Toik.  March  14,  1011.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Depart- 
ment (137  App.  Dlv.  879,  118  N.  I.  Supp. 
1127),  entered  October  22^  1909,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term 
In  an  action  to  foreclose  a  chattel  mortgage. 
'Charles  Newton,  for  appellant  D.  N.  Mc- 
Nanghton  and  W.  W.  Saperston,  for  respondent. 

PER  CURIAM.  Judgment  reversed  and  new 
trial  granted,  costs  to  abide  event  on  dissenting 
memorandnm  of  McLennan,  P.  J.,  and  Spring, 
J.,  below. 

CULLEN,  O.  J.,  and  GRAY,  VANN,  WER^ 
NBR,  WILLARD  BARTLBTT,  and  CHASE, 
JJ.,  concur.    HAIGHT,  J.,  absent 


O'REILLT,  Appellant  r.  M^BR,  Respond- 
ent (Court  of  Appeals  of  New  York.  April 
25,  19110  Appeal  from  a  judgment  of  the  Ap- 
pellate.  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (135  App.  Div.  915, 
119  N.  Y.  Supp.  1138),  entered  December  8, 
1909,  modifying  and  affirming  as  modified  a 
Judgment  in  favor  of  defendant  entered  upon  a 
verdict  in  an  action  to  recover  damages  alleged 
to  have  been  occasioned  plaintiff  by  defendant's 
fraudulent  representations.  Edward  W.  S. 
Johnston,  for  appellant.  Abraham  Benedict 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLBIT,  CHASE, 
and  OOLUN,  JJ.,  concur. 


PACKER  et  *L,  AppeUantik  t.  VAN  WA(3- 
XINEN  et  al..  Respondents.  (Court  of  Appeals 
■of  New  York.  March  3,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Third  Judicial  Department 
(136  App.  Div.  904,  120  N.  Y.  Supp.  1138), 
«ntered  January  21,  1910,  affirming  a  judgment 
In  favor  of  defendants  entered  upon  a  verdict 
directed  by  the  court  in  an  action  to  determine 
the  validity  of  the  will  of  Peres  Packer,  de- 
-ceased.  I.  H.  Palmer  and  Thomas  BL  Courtney, 
for  appellants.  Howard  D.  Newton  and  Wil- 
liam H.  Sullivan,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
«ost8  to  respondents  payable  out  of  the  estate. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, HISCOCK,  and  COLLIN.  JJ,  concur. 
HAIGHT,  J,  absent  • 


PALIN,  Respondent,  v.  GARY  BRICK  00„ 

Appellant  (Court  of  Appeals  of  New  York. 
March  21,  1911.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  Third  Judicial  Department  (138  App. 
Div.  931,  123  N.  Y.  Supp.  1132),  entered  Ikfay 
12,  1910,  modifying  and  affirming  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  in  an  action  to  recover  for  the  death  of 
plaintiff's  •  intestate  alleged  to  have  been  occa- 
sioned by  the  negligence  of  defendant,  his  em- 
ployer. See,  also,  128  App.  Div.  933,  113  N. 
X.  Supp.  Il41.  Andrew  J.  Nellis,  for  appel- 
lant   John  Scanlon,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  X,  and  GRAY,  WERNER, 
WILLARD  BARTLBTTT,  HISCOCK,  CHASB^ 
and  COLLIN,  JJ.,  concur. 


PABHAM,  Appellant,  t.  BURNS  et  aL, 
Respondents.  (Court  of  Appeals  of  New  York. 
March  8,  1911.)  Appeal,  by  permission,  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (135  App.  Div.  884,  120  N.  Y.  Supp.  142), 
entered  January  6,  1910,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  dismissal  of 
the  complaint  by  the  court  on  trial  at  Special 
Term  in  an  action  to  set  aside  a  judgment  en- 
tered by  consent  against  the  plaintifTs  assignor 
and  others.  See,  also,  1S6  App.  Div.  946,  121 
N.  Y.  Supp.  1141.  Joseph  F.  Perdue  and  John 
J.  Adams,  for  appellant  Benjamin  N.  Cardoso 
and  Edgar  J.  Nathan,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  of  Miller,  J.,  below. 

CULLEN.  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


PARR,  Appellant  t.  ALEXANDER  et  «L, 
Respondents.  (Court  of  Appeals  of  New  York. 
Feb.  28,  1911.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  In  the 
Third  Judicial  Department  (134  App.  Div.  990, 
119  N.  Y.  Supp.  1138),  entered  November  29, 
1909,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  verdict  directed  by  the 
court  in  an  action  to  determine  the  validity  of 
the  will  of  John  Q.  Crawford,  deceased.  W.  J. 
McCIusky  and  S.  E  McClusky,  for  appellant 
Clarence  S.  Ferris,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
coats. . 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NBR,  HISOOCK,  and  COLLIN,  J  J.,  concur. 
HAIGHT,  J.,  absent 


PEOPLE^  Appellant,  t.  ACKER,  Respondent 
(three  cases).  (Court  of  Appeals  of  New  York. 
March  3,  1911.)  Appeal  in  each  of  the  above 
actions  from  an  order  of  the  Appellate  Division 
of  the  Supreme  Ourt  in  the  Fourth  Judidal 
Department  (134  App.  Div.  008,  118  N.  Y. 
Supp.  1129),  entered  Tuhr  6,  1909,  which  affirm- 
ed an  interlocutory  judgment  of  the  Niagara 
County  Court  sustaining  a  demurrer  to  an  in- 
dictment charging  the  defendant  with  the  crime 
of  subornation  of  perjury.  F'red  M.  Ackerson, 
Dist  Atty.,  for  the  People.  Daniel  J.  Kenefick 
and  Alfred  W.  Gray,  for  respondent 

PER  CURIAM.  Order  in  each  case  affirmed 
on  the  authority  of  In  re  Loney,  134  U.  S.  372, 
10  Sup.  Ct  384,  33  L.  Ed.  949. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER.  HISCOCK,  and  COLLIN,  JJ.,  concub 
HAIGHT,  J.,  absent 
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PE»PIiB,  Respondent,  t.  BT-.EBCKBR  ST. 
ft  F.  F.  R.  CO.,  Appellant,  et  al.  (Court  of  Ap- 
peals of  New  York.  March  28,  1911.)  Appeal, 
by  permission,  from  an  older  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (140  App.  DiV.  611,  125  N. 
Y.  Supp.  1045),  entered  November  18,  1910, 
which  affirmed  an  interlocutory  judgment  of 
Special  Term  (67  Misc.  Rep.  577,  124  N.  Y. 
Supp.  782),  overruling  a  demurrer  tb  the  com- 
plaint in  an  action  Drought  by  the  Attorney 
General  to  oast  the  appellant  from  certain 
franchises  in  the  city  of  Nev?  York.  The  fol- 
lowing questions  were  certified:  "(1)  Does  the 
complaint  herein  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  the  defendant? 
(2)  Has  the  plaintiff  herein  legal  capacity  to  sue, 
without  leave  of  the  Supreme  Court  granted  be- 
fore the  action  was  brought?"  127  N.  Y.  Supp. 
1136.  Ernest  Bi  Baldwin,  Henry  Wollman, 
Benjamin  F.  Wollman,  Edward  S.  Seidman,  and 
Robert  G.  Starr,  for  appellant.  Thomas  C^r- 
mody,  Atty.  Gen.  (Franklin  Kennedy,  of  coun- 
sel), for  respondent.  Archibald  R.  Watson, 
Corp.  Counsel  (William  P.  Burr  and  William 
J.  Clarke,  of  counsel),  for  City  of  New.  York, 
Intervening. 

PER  CURIAM.  Order  affirmed,  with  costs. 
Both  questions  certified  answered  in  the  affirm- 
ative. 

CULLBN,  0.  J^  and  VANN,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  and 
OHASEk  JJ.,  concur.    HAIGHX,  J.,  absent 


PEOPLE  V.  BROOKLYN  BANK  IN  CITY 
OF  NEW  YORK.  (Court  of  Appeals  of  New 
York.  May  19,  1911.)  Appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Third  Judicial  Department  (140  App.  Div. 
750,  126  N.  Y.  Supp.  155),  entered  December  9, 
1910,  which  reversed  two  orders  of  Special  Term 
and  reduced  certain  allowances  made  to  the 
receivers  of  the  Brooklyn  Bank  and  their  coun- 
sel. See,  also,  64  Misc.  Rep.  538,  118  N.  Y. 
Supp.  722 ;  Wl  N.  Y.  Supp.  — k  Augustus  Van 
Wyck,  John  J.  Linson,  and  Conrad  Saxe  Keyes, 
for  appellants  Hasbrouck  and  others.  Charles 
M.  Stafford,  for  appellant  Higgius.  S.  Stan- 
wood  Menken,   for  respondent  Brooklyn  Bank. 

PER  CURIAM.  Appeal  dismissed,  without 
costs. 

CULLBN,  C.  J.,  and  GRAY,  HAIQHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


PEOPLE,  Respondent,  t.  GEBHARDT,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  April 
25,  1011.)  Appeal  from  a  judgment  of  the  Su- 
preme Court,  rendered  October  21,  1910,  at  a 
Trial  Term  for  the  county  of  Suffolk,  upon  a 
verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree.  R  J.  Reilly, 
Nathan  O.  Petty,  and  John  R.  Vunk,  for  appel- 
lant George  H.  Furman,  Dist  Atty.,  for  the 
People. 

PER  CURIAM.  Judgment  of  conviction  af- 
firmed. No  opinion  is  written  because  the  guilt 
is  clear  and  there  is  no  point  raised  against  the 
judgment  below  that  requires  or  is  worthy  of 
discussion. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  CIIASE, 
and  COLLIN,  JJ.,  concur. 


PEOPLE,  Respondent,  r.  HOYT,  Appellant 
(Court  of  Appeals  of  New  York.  March  21, 
1911.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (139  App.  Div.  923,  124 
N.  Y.  Supp.  1124),  entered  July  8,  191,0.  which 
affirmed  a  judgmcut  of  the  Court  of  Cienerol' 


Sessions  of  the  Peace  tn  llie  eonn^  of  New 
York  rendered  upon  a  verdict  convicting  tlie  de- 
fendant of  the  crime  of  grand  larceny  in  the  first 
degree.  See,  also,  137  App.  Div.  948,  123  N. 
Y.  Supp.  1134.  Clark  L.  Jordan,  for  appellant 
Charles  S.  Whitman.  Dist  Atty.  (Robert  C. 
Taylor,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  conviction  at> 
firmed. 

CULLEN,  C.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  CHASB; 
and  C(>LLIN,  JJ.,  concur. 

PEOPLE,  Respondent,  ▼.  MOORED  Appel- 
lant (Court  of  Appeals  of  New  York.  March 
14,  1911.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (142  App.  Div.  402,  127 
N.  Y.  Supp.  98),  entered  January  20,  1911, 
which  affirmed  a  judgment  of  the  CJourt  of  Gen- 
eral Sessions  of  the  Peace  in  the  county  of  New 
York,  rendered  upon  a  verdict  convicting  the 
defendant  of  a  violation  of  subdivision  4  of 
section  2460  of  the  Penal  Lew  ((3onsol.  Laws, 
c.  40),  entitled  "Compulsory  prostitution  of 
women."  See,  also,  127  N.  Y.  Supp.  1136. 
Alexander  Karlin,  for  appellant  Cnarles  S. 
Whitman,  Dist.  Atty.  (Robert  O.  Taylor,  of 
counsel),  for  the  People. 

PER  CURIAM.  •  Judgment  of  conviction  af- 
firmed. 

CULLEN,  O.  J.,  and  GRAY,  VANN,  WER. 
NE3R,  WILLARD  BARTLETT,  and  (JHASB^ 
JJ.,  concur.     HAIGHT,  J.,   absent 


PEOPLE,  Respondent,  v.  NACCO,  Appellant 
(Court  of  Appeals  of  New  York.  April  25, 
1911.)  Appeal  from  a  judgment  of  the  Su- 
preme Court,  rendered  June  24,  1909,  at  a 
Trial  Term  for  the  county  of  Niagara,  upon  a 
verdict  convicting  the  defendant  of  the  crime 
of  murder  in  the  first  degree.  T.  F.  C.  Clary, 
for  appellant  Fred  M.  Ackerson,  Dist  Atty,. 
for  the  People. 

PER  CURIAM.  Judgment  of  conviction  af> 
firmed. 

CULLEN,  O.  J.,  and  GRAY,  HAIGHT, 
WILLARD  BARTLETT,  and  CHASE,  JJ, 
concur.    VANN  and  COLLIN,  JJ.,  dissenting. 


PEOPLE,  Respondent,  v.  PUMP,  Appellant 
(Court  of  Appeals  of  New  York.  April  25, 
1911.)  Appeal  from  an  order  of  the  Appellate 
Division  oi  the  Supreme  Court  in  the  First 
Judicial  Department  (140  App.  Div.  933,  125 
N.  Y.  Supp.  1137),  entered  November  25,  1910, 
which  afliimed  a  judgment  of  the  Court  of 
Special  Sessions  of  the  city  of  New  York  con- 
victing the  defendant  of  a  violation  of  the 
liquor  tax  law.  P.  A.  McManus  and  O.  H. 
Mallory,  for  appellant.  Charles  S.  Whitman, 
Dist.  Atty.  (Robert  S.  Johnstone,  of  oonnsel), 
for  the  People. 

PER  CURIAM.    Order  affirmed. 

CULLEN,  C.  J.,  and  GRAY,  WERNER, 
WILLARD  BARLETT,  HISCCK3K,  CHASE, 
and  COLLIN,  JJ.,  concur. 


PEOPLE,  Respondent  t.  TI1.LMAN,  Ap- 
pellant. (Court  Of  Appeals  of  New  York.  April 
4,  1011.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (1,S9  App.  Div.  572.  124 
N.  Y.  Supp.  44),  entered  July  8,  1910,  which 
reversed  a  judgment  (63  Misc.  Rep.  461,  118  N. 
Y.  Supp.  442)  of  the  Court  of  General  Sessions 
of  the  Peace  in  the  county  of  New  York  sus- 
taining a  demurrer  to  an  indictment  for  perjury 
and  overruled  such  demjirrer.  Abraham  Ijevy 
and  Henry  W.  Unger,  for  appellant    Charles 
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S.  Whitman,  t)!«t.  Atty.  (Robert  S.  Johnstone, 
of  counsel),  for  the  People. 

PEK  CURIAM.  Order  affirmed,  on  opinion 
of  Laughlin,  J.  below. 

CULLEN.  C.  J.,  and  GRAY,  VANN,  WERr 
NER,  HISCOCK,  and  COLUN,  JJ.,  concur. 
HAIGHT,  J.,  absent. 

PEOPLE,  Respondent,  v.  WALTMAN,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  April 
i,  1911.)  Appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (135  App.  Div.  914,  119 
N.  Y.  Supp.  1139),  entered  December  3,  1909, 
which  affirmed  a  judgment  of  the  Court  of  Gen- 
eral Sessions  of  the  Peace  in  the  county  of  New 
York  rendered  upon  a  verdict  convietins  the 
defendant  of  the  crime  of  extortion.  Clark  L. 
Jordan,  for  appellant.  Charles  S.  Whitman, 
Dist  Atty.  (Robert  S.  Johnstone,  of  counsel), 
for  the  Peoplo. 

PER  CURIAM.  Judgment  of  conTiction  af- 
firmed. 

CULLEN,  0.  J.,  and  GRAY.  VANN,  WER- 
NER, HISCOCK,  and  COLLIN,  JJ^  concur. 
HAIGHT,  J.,  absent. 

PEOPLf!  ex  ceL  BRADY,  AppelUnt,  v. 
CLEMENT,  State  Com'r  of  Excise,  et  aL,  Re- 

Sottdents.  (Court  of  Appeals  of  New  York, 
arch  28,  1911.)  Appeal  from  an  order  of  the 
'Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (127  N.  Y.  Supp. 
68),  entered  December  30,  1010,  which  reversed 
an  order  of  Special  Term  granting  an  applica- 
tion for  a  writ  of  certiorari  and  directing  the 
iesuance  of  a  liquor  tax  certificate  to  the  re- 
lator. B.  B.  Bamnm,  for  appellant  Herbert 
H.  Kellogg,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  of  (jarr,  J.,  in  Matter  of  Ahlers, 
141  App.  Div.  801,  127  N.  Y.  Snpp.  61. 

CULLEN,  C.  J.,  and  VANN,  WILLARD 
BARTLEITT,  HISCOCK,  and  CHASE,  JJ., 
concur.    HAIGHT  and  WERNER,  JJ.,  absent. 


PEOPLE  ex  rel.  COCOES  RY.  CO.,  Appel- 
lant, V.  PUBLIC  SERVICE  COMMISSION  OF 
NEW  YORK,  SE(X)ND  DISTRICT,  et  al., 
Respondents.  (Court  of  Appeals  of  New  York. 
May  0,  1911.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Third  Judicial  Department  (143  App.  Div. 
769,  128  N.  Y.  Supp.  384).  entered  March  10, 
1911,  which  confirmed  a  determination  of  the 
defendant  commission  directing  the  relator  to 
charge  a  five-cent  fare,  instead  of  six  cents,  on 
its  cars  running  between  the  cities  of  Albany 
and  Rensselaer,  in  compliance  with  chapter  358 
of  the  Laws  of  1905.  See,  also,  143  App.  Div. 
974,  128  N.  Y.  Supp.  1139.  Lewis  E.  (farr  and 
Patrick  C  Dugan,  for  appellant.  Ledyard  P. 
Hale  and  Thomas  F.  McDermott,  for  respond- 
ents.        

PER  CURIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  OOLLIN, 
JJ.,  concur. 


PVXtPUB  ex  reL  KELLY,  Appellant,  t.  MIL- 
LIKEN  et  aL,  Respondents,  ((jourt  of  Appeals 
of  New  York.  Feb.  28,  1911.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Third  Judicial  Department  (140 
App.  Div.  762,  126  N.  Y.  Supp.  291),  entered 
November  30,  1910.  which  reversed  an  order  of 
Special  Term  (68  Misc.  Rep.  101.  124  N.  Y. 
Supp.  924)'  granting  a  motion  for  a  peremp- 
tory writ  of  mandamus  to  compel  the  defendants 
*n  approve  the  transfer  of  the  relator  from  the 
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position  of  personal  clerk  to  a  Supreme  Court 
justice  to  that  of  court  attendant  in  the  Supreme 
Court.  James  C.  Cropsey  and  Rufus  O.  Cat- 
Un,  for  appellant.  Thomas  Carmody,  Atty.  Gen. 
(Franklin  Kennedy,  of  counsel),  for  respondents. 

PER  CURIAM.     Order  affirmed,  with  cost*. 

CULLEN,  C.  J.,  and  VANN,  WILLARD 
BARTLETT,  HISCOCK,  CHASE,  and  COL- 
LIN, JJ.,  concur.    HAIGHT,  J.,  absent. 


PEOPLE  ex  rel.  NEW  YORK,  O.  &  W.  RY. 
CO.,  Respondent,  v.  SHAW  et  al..  Assessors, 
Appellants.  (Court  of  Appeals  of  New  York. 
May  16,  1911.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Third  Judicial  Department  (143  App.  EKv.  811. 
128  N.  Y.  Supp.  177).  entered  March  31,  1911. 
which  modified  and  affirmed  as  modified  an 
order  of  Special  Term  reducing  end  confirming 
as  reduced  an  assessment  against  the  relator  for 
purposes  of  taxation.  A.  G.  Patterson,  for  ap- 
pellants.    Charles  L,   Andrus,   for  respondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HIS00(3K,  and  COLLIN, 
JJ.,  concur. 


PBOPr^B  ex  rel.  TBRHUNE,  Appellant,  v. 
BINGHAM,  Police  Com'r,  Respondent.  (Court 
of  Appeals  of  New  York.  May  16.  1911.)  Ap- 
peal from  an  order  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partmetft  (132  App.  Div.  929,  117  N.  Y.  Snpp. 
1144).  entered  May  28,  1909.  which  dismissed  a 
writ  of  certiorari  and  affirmed  the  proceedings 
of  the  defendant  in  dismissing  the  relator  from 
the  police  force  of  the  city  of  New  Yoilt.  Jacob 
Rouss  and  Louis  J.  Grant,  for  appellant.  Ar- 
chibald R.  Watson,  Corp.  Counsel  (Terence 
Farley  and  Harry  Crone,  xit  counsel),  for  re- 
spondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

Ol^LLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WBRNBR,  HISCOCK,  and  COIAAN, 
JJ.,  concur. 


PEOPLE  ex  rel.  TOPPING.  Respondent,  v. 
PURDY  et  al.,  Com'rs,  Appellants.  (Court  of 
Appeals  of  New  York.  May  9,  1911.}  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judidal  Depart- 
ment (143  App.  Div.  389,  128  N.  Y.  Supp.  569), 
entered  March  24,  1911,  which  affirmed  an  or- 
der of  Special  Term  reducing  an  assessment 
against  certain  real  property  of  the  relator  for 
purposes  of  taxation.  Archibald  R.  Watson, 
Corp.  Counsel  (Curtis  A.  Peters,  of  counsel), 
for  appellants.  Merle  I.  St.  John  and  A. 
Wheeler  Palmer,  for  respondent. 

PER  (3URIAM.    Order  affirmed,  with  costs. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN, 
WBRNEIR,  HISCOCK,  and  COLLIN,  JJ., 
concur.    GRAY,  J.,  absent. 


PEOPLE  ex  rel.  WALKER,  Respondent.  ▼. 
McJ^NENY.  President  of  Borough  of  Manhat- 
tan. Appellant.  (Court  of  Appeals  of  New 
York.  May  9,  1911.)  Appeal  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (139  App. 
Div.  88.  123  N.  Y.  Supp.  845),  entered  June 
17,  1910.  which  modified  and  affirmed  as  modi- 
fied an  order  of  Special  Term  granting  a  mo- 
tion for  a  peremptory  writ  of^  mandamua  to 
compel  the  reinstatement  of  the  relator  in  the 
office  of  superintendent  of  public  buildings  and 
offices  in  the  borough  of  Manhattan.  See.  also. 
143  App.  Div.  931.  128  N.  Y.  Supp.  1141.  Ar- 
chibald R.  WaUon.  Corp.  Counsel  (Clarence 
Farley  and  ElUot  S.  Benedict,  of  counsel),  for 
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ajypeUant.  Herfbert  0.  Smyth,  John  W.  Browne, 
and  Frederic  C.  Scofield,  for  respondent. 

PER  CURIAM.    Order  affirmed,  with  costs. 

OUL.LEN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  HISCOCK,  and  OOLLIN,  JJ., 
concur.    GRAY,  J.,  absent. 


PBOPI.B'S  BANK  of  OITT  of  NEW 
YORK,  Respondent,  ▼.  EnJLLER'S  EX- 
PRESS CO.,  Appellant  (Court  of  Appeals  of 
New  York.  March  21,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(136  App.  Div.  937,  121  N.  Y.  Supp.  1143),  en- 
tered February  10,  1910,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdibt  di- 
rected by  the  court  in  an  action  to  recover  upon 
a  promissory  note.  Paul  Eugene  Jones,  for 
appellant  Herbert  R.  Limburg  and  Harry  F. 
Mela,  for  respondent 

PEDK   CURIAM.     Judgment   affirmed,    with 

fiOBtS. 

OULIiEN,  C.  J.,  and  WERNER,  Wllr 
LARD  BARTIiBTT,  HISCOCK,  CHASE, 
and    OOLLIN,   JJ.,   concur.     GRAY,   J.,   not 

sitting. 


POLITO  et  al.,  Respondents,  t.  PITRTBI> 
liO  et  aL,  Appellants.  (Court  of  Appeals  of 
New  York.  March  14,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (132  App.  D4y.  903,  116  N.  Y.  Supp. 
1145),  entered  April  27,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiffs  entered  upon  a  de- 
<ii8ion  of  the  court  on  trial  at  Special  Terai  in 
an  action  to  foreclose  a  mechanic's  lien.  See, 
also,  198  N.  Y.  696,  92  N.  B.  1099.  H.  H. 
Van  Dyck,  Bruce  R.  Duncan,  and  Peter  J. 
McCroldrick,  for  appellants.  E;.  C.  McDonald 
and  M.  V.  McDonald,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

OUMJEJN,  C.  X,  and  GRAY.  WERNER, 
WII/LARD  BARTLETT,  CHASE,  HIS- 
COCK, and  COLLIN,  JJ.,  concur. 


RENWICK,  Appellant,  v.  RENWIOK  et  al.. 
Respondents.  (Court  of  Appeals  of  New  YoA. 
Feb.  28,  1911.)  Appeal  from  a  judgment  of 
the  Appellate  IMvlsion  of  the  Supreme  Court 
in  the  First  Judicial  Department  (136  App. 
Div.  938,  121  N.  Y.  Supp.  1145),  entered  Feb- 
ruary 9,  1910,  affirming  a  judgment  (63  Misc. 
Rep.  596,  117  N.  Y.  Supp.  217)  in  favor  of  de- 
fendants entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  on  trial  at  Special  Term  in 
an  action  to  recovec  an  interest  in  certain  real 
property  heretofore  held  in  trust  and  now 
claimed  bj;  the  plaintiff  to  have  been  equitably 
converted  into  personalty.  See,  also,  128  App. 
IMv.  905,  112  N.  Y.  Supp.  1144;  128  App.  Div. 
905,  115  N.  Y.  Supp.  1142.  George  Bell,  for 
appellant  George  Wei  wood  Murray  and  John 
F.  Herren,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  VANN,  WILLARD 
BARTLETT,  HISCOCK,  CHASE,  and  OOI^ 
UN,  JJ.,  concur.     HAICIHT,  J.,  absent 


RBXFORD  et  al.,  Respondents,  v.  TAN- 
NEIR,  Appellant  (Court  of  Appeals  of  New 
York.  March  14,  1911J  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (134 
App.  Div.  907,  118  N.  Y.  Supp.  1137),  entered 
July  19,  1909,  affirming  a  judgment  in  favor 
of  plaintiffs  entered  upon  the  report  of  a  ref- 
eree in  an  action  for  waste.  See,  also,  199  N. 
Y.  523,  92  N.  E.  1100.    Adelbert  Frank  Jenks, 


for  appellant  Arthur  B.  Ottaway  and  Franz 
C.  Lewis,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

OULLEN,  C.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  CHASE,  HIS- 
COCK, and  (X)LLIN,  JJ.,  concur. 


RICHARD,  Respondent  y.  MATHEWS,  Ap- 

Sellant  (Court  of  Appeals  of  New  York 
[arch  21,  1911.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme 
Court  in  the  'Second  Judicial  Department  (132 
App.  Div.  9Q3.  116  N.  Y.  Supp.  1146),  entered 
April  26,  1909,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  in  an  action  to 
restrain  the  defendant  from  interfering  with 
the  use  by  the  plaintiff  of  a  certain  strip  of 
land.  See,  also,  133  App.  Div.  928,  U8  N.  Y. 
Supp.  1137.  Mitchell  May,  for  appellant 
Frank  Comesky,  for  respondent 

FEB  C7URIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  WBRNEHl, 
WILLARD  BARTLETT,  CHASE,  HIS- 
COCK, and  COLLIN,  JJ.,  concur. 


RILEY  y.  ROBINSON.  (Court  of  Appeals 
of  New  York.  April  25,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (128  App.  Diy.  178,  112  N.  Y.  Supp.  753), 
entered  November  6,  19(Hi,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  on  trial  at  Spe- 
cial Term  in  an  action  to  determine  title  to 
real  property.  Andrew  F.  Van  Thun,  Jr., 
Henry  P.  Burr,  and  Edward  V.  Riley,  for  ap- 
pellant.    Albert  0.  Aubery,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs* 

CULLBN,  C.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLETT,  CHASER  HIS- 
(X)OK,  and  COLLIN,  JJ.,  concur. 


ROACH,  Respondent  v.  NEW  YORK 
CENT,  ft  H.  R.  R.  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  April  25,  1911.)_  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial 
Department  (136  App.  Diy.  944,  121  N.  Y. 
Supp.  1145),  entered  February  7,  1910,  affirm- 
ing a  jnd^ent  in  favor  of  plaintiff  entered  up- 
on a  verdict  in  an  action  to  recover  for  person- 
al injuries  alleged  to  have  been  sustained  by 
plaintiff  through  the  negligence  of  defendant 
his  employer.  Alfred  L.  Becker,  for  appellant 
Parton   Swift,  for  resp<»ident 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GRAY,  HAIGHT,  VANN,  WILLARD 
BARTLETT,  CHASE,  and  COLLIN,  JJ., 
concur.    CULLEN,  C.  J.,  dissents. 


ROQAN  y.  METROPOLITAN  SAVINGS 
BANK.  (Court  of  Appeals  of  New  York. 
March  3,  1911.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (130  App.  Div. 
929.  124  N.  Y.  Supp.  1128),  entered  Jul?  18, 
1910,  affirming  a  judgment  m  favor  of  plaintiff 
entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term  in  an  action  to  recover  pos- 
session of  certain  savings  bank  books  alleged 
to  constitute  part  of  the  estate  of  Patrick  Hall, 
deceased.  John  T.  Fenlon  and  John  V.  Judge, 
for  appellant    James  Kearney,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  VANN,  WER- 
NER, HISCOCK,  and  COLLIN,  JJ.,  concur. 
HAIGHT,  J.,  absent 
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RUTHBRFUKD,  Respondent,  t.  OARPBN- 
TS2R,  Appellant  (Court  of  Appeals  of  New 
Tork.  April  25,  1911.)  Appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (134 
App.  Div.  881,  119  N.  Y.  Supp.  790),  entered 
December  9,  1909,  affirming  a  judgment  in  fa- 
Tor  of  plaintiff  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term  in  an  action  to 
charge  the  defendant  with  a  trust  ez  maleficio. 
John  S.  Davenport,  for  appellant  F.  R.  Min- 
rath  and  Henry  Siegrist  for  respondent 

PER  CITJRIAM.  Judgment  reversed  and 
new  trial  granted,  costs  to  abide  event,  on  dis- 
senting opinion  of  Ingraham,  J.,  below. 

GRAY,  WERNER,  WILLARD  BART- 
LETT,  and  CHASE,  JJ.,  concur.  OUL<LiEN, 
a  X,  and  HISCOCK  and  CiOLLIN,  JJ.,  dis- 
seot 


SADLSIR  et  al..  Respondents,  t.  BOSTON  & 
BOLIVIA  RUBBER  CO.,  Appellant  (Court 
of  Appeals  of  New  York.  May  9,  1911.)  Ap- 
peal, by  permission,  fnnn  an  order  of  tlie  Ap- 
pellate ■Division  of  the  Supreme  0>urt  in  the 
First  Jndicial  Department  (140  App.  Div.  367, 
125  N.  Y.  Sopp.  406),  entered  November  4, 
1910,  which  affirmed  an  order  of  Special  Term 
denymg  a  motion  to  set  aside  and  declare  null 
and  void  the  service  of  a  summons.  The  fol- 
lowing qnestion  was  certified:  "Upon  the  facts 
appearing  upon  this  application,  did  the  Su- 
preme Court  of  this  state  acquire  jurisdiction 
of  the  Boston  &  Bolivia  Rubber  Company?" 
See,  also,  140  App.  Div.  936,  126  N.  Y.  Supp. 
1145.  John  W.  Griggs,  for  appellant  Charles 
H.  Tnttle,  for  respondents. 

PER  CURIAM.  Order  affirmed,  with  costs. 
Question  certified  answered  in  the  affirmative. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  OOLilN, 
JJ.,  concur. 


BCHAFFHAUSER,  Respondent,  t.  S.  LIEB- 
MANN'S  SONS  BRBWttNO  CO.,  Appellant. 
(Court  of  Appeals  of  New  York.  March  21, 
1911.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (136  App.  Div.  885, 
120  N.  Y.  Supp.  1145),  entered  December  18, 
1909,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  in  an  action  to  recover 
for  personal  injuries  alleged  to  have  been  sus- 
tained by  plaintiff  through  the  negligence  of 
defendant,  nis  employer.  Martin  A.  Schenck 
and  Frederick  Hulse,  for  appellant  August 
P.  Wagener,  for  respondent 

PEIR  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  0.  J.,  and  GRAY,  WILLARD 
BARTLETTL_and  CHASE,  JJ.,  concur. 
WERNER,  HISCOCK,  and  COliLlN.  JJ., 
dissent 


SECOR,  Respondent  v.  ARDSLBT  ICE  CO., 
Appellant  (Court  of  Appeals  of  New  York. 
April  7,  1911.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (133  App. 
Ov.  136,  117  N.  Y.  Supp.  414),  entered  June 
11,  1909,  modifying  and  affirming  as  modified  a 
judgment  in  favor  of  plaintilS  entered  upon  a 
verdict  directed  by  the  court  in  an  action  to 
recover  for  an  alleged  breach  of  contract.  Jo- 
seph F.  Perdue,  Samuel  R.  Taylor,  and  Jo- 
seph Ll  Glover,  for  appellant  Wilson  Brown, 
Jr.,  for  respondent 

PBB  (3URIAM.  Jodgment  affirmed,  with 
costs. 

CJUIiLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLUN, 
JJ..  coneor. 


SMITBBR,  Appellant,  t.  SMITHER,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
April  25,  1911.)  Appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (137  App. 
Div.  881,  118  N.  Y.  Supp.  1143),  entered  Octo- 
ber 20,  1909,  which  affirmed  an  order  of  Spe- 
cial Term  modifying  a  prior  judgment  of.  di- 
vorce by  striking  out  the  provision  for  alimony. 
Henry  W.  Hill,  for  appellant  Walter  W. 
Chamberlain  and  Eugene  M.  Bartlett,  for  re- 
spondent 

PER  CURIAM.  Order  affirmed,  without 
costs. 

OUIJ^EN,  C.  J.,  and  GRAY,  VANN,  WIL- 
LARD BARTLETT,  CHASE,  and  COLLIN, 
JJ.,  concur.    HAIGHT,  J.,  taking  no  part 


STEWART,  Respondent  r.  GARFORD, 
Appellant.  (Court  of  Appeals  of  New  York. 
May  16,  1911.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (135  App. 
Div.  919,  120  N.  Y.  Supp.  1147),  entered  Jan- 
uary 3,  1910,  affirming  a  judgment  in  favor  of 
plafntiff  entered  upon  a  verdict  directed  by  the 
coflrt  in  an  action  to  recover  on  a  promissory 
note.  John  W.  Ingram  and  E*rank  E.  Bradley, 
for  appellant  Gilbert  H.  Montague,  for  re- 
spondent. 

PER    OUBXAM.     Judgment   affirmed,    with 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASE,  JJ.,  concur. 


SWAN,  Respondent,  v.  GARDNER,  Appel- 
lant (Court  of  Appeals  of  New  York.  May 
16,  191L)  Appeal  from  a  judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (131  App.  Div. 
923,  116  N.  Y.  Supp.  1146),  entered  March  12, 
1909,  affirming  a  judgment  In  favor  of  plain- 
tiff entered  upon  a  verdict  In  an  action  to  re- 
cover for  services  alleged  to  have  been  rendered 
by  plaintiff's  testator,  during  her  lifetime,  to 
the  defendant  I.  R.  Breen,  for  appellant 
Brayton  A.  Field,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

OULLHIN,  O.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER,  WILLARD  BARTLETT, 
and  CHASEi,  JJ.,  concur. 


SWBNSON,  Respondent,  y.  NORCROSS 
BROS.  CO.,  Appellant  (Court  of  Appeals  of 
New  York.  April  25,  1911.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(135  App.  Div.  914,  119  N.  Y.  -Supp.  1146), 
entered  Decemtier  21,  1909,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict in  an  action  to  recover  for  personal  in- 
juries alleged  to  have  been  sustained  by  plain- 
tiff throng  the  neKligence  of  defendant,  bis 
employer.  George  H.  D.  Foster,  for  appellant 
Martin  T.  Manton,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  WILLARD  BARTLETT,  CHASE, 
and  COXiLIN,  JJ.,  concur. 


TAYLOR  et  al..  Respondents,  t.  GUINAN, 
Appellant.  (Court  of  Appeals  of  New  York. 
Miiy  2,  1911.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  (Tourt  in  the  Second  Judicial  De- 
partment (141  App.  IHv.  921.  126  N.  Y.  Supp. 
1147),  entered  November  28,  1910,  affirming  a 
judgment  ia  favos  of  plaintiffs  entered  upon  a 
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verdict  hi  an  acHon  to  recover  for  labor  per- 
formed and  materials  furnished.  The  motion 
was  made  upon  the  grounds  that  the  judgment 
was  not  appealable ;  that  the  exceptions  were 
frivolous ;  that  no  question  of  law  was  involv- 
ed ;  and  that  the  appeal  was  taken  only  for 
delay.  George  L.  Robinson,  for  tho  motion. 
H.  B.  Philbrook,  opposed. 

PER   CURIAM.     Motion   denied,   with   $10 
costs. 


THOMPSON,  Respondent,  v.  STANDARD 
FASHION  CO.,  Appellant.  (Court  of  Appeals 
of  New  York.  April  25.  1911.)  Appeal,  by 
permission,  from  a  judgment  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (128  App.  Div.  926,  112 
N.  Y.  Supp.  1148),  entered  November  30,  190S, 
modifying  and  affirming  as  modified  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict  in 
an  action  to  recover  for  personal  injuries  al- 
leged to  have  been  sustained  through  the  de- 
fendant's negligence.  See,  also,  128  App.  Div. 
931,  113  N.  Y.  Supp.  1148:  133  Anp.  Div. 
945,  118  N.  T,  Supp.  1146 ;  134  App.  Div.  953, 
118  N.  Y.  Supp.  1107.  Herbert  ISfoble,  for  ap- 
pellant. Harold  Nathan  and  Meyer  Qreenbarg, 
for  respondent 

PER  CURIAM.  Judgment  affirmed  with 
costs. 

OULLEN,  O.  J.,  and  GRAY,  WERNER, 
WIIyLARD  BARTLETT,  CHASE,  HIS- 
OOCK,  and  COLLIN,  JJ.,  concur. 


In  re  TIBBITTS'  ESTATE.  (Court  of  Ap- 
peals of  New  York.  May  16,  1911.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Fourth  Judidal  Depart- 
ment (136  App.  TMv.  906,  119  N.  Y.  Supp. 
1147),  entered  December  1,  1909,  which  affirm- 
ed an  order  of  the  court  at  a  Trial  Term  deny- 
ing a  motion  to  set  aside  a  verdict  answering 
certain  questions  as  to  the  validity  of  the  will 
of  Henry  W.  Tibbitts,  deceafied,  and  for  a  new 
triaL  See,  also,  143  App.  Div.  961,  128  N.  Y. 
'Supp.  1147.  Homer  Weston  and  Waldo  Wes- 
ton, for  appellant.  Frank  B.  Walker,  for  re- 
spondent. 

PER  CURIAM.     Order  affirmed,  with  costs. 

GRAY,  HAIGHT,  WBRNETEl,  and  HIS- 
COCJK,  JJ.,  concur.  CJULLEN,  0.  J.,  and 
VAira,  and  COLLIN,  JJ.,  dissent. 


In  re  TIFFANY'S  ESTATE.  (Court  of  Ap- 
peals of  New  York.  May  9,  1911.)  Appeal 
from  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  In  the  First  Judicial  De- 
partment (143  App.  Div.  827,  128  N.  Y.  Supp. 
106),  entered  March  10,  1911,  which  affirmed 
an  order  of  the  New  York  County  Surrogate's 
Court  assessing  a  transfer  tax  upon  the  es- 
tate of  Charles  O.  Tiffany,  deceased.  Charles 
P.  Rowland  and  William  R<ybert8,  for  appel- 
lants. Henry  A.  Miller  and  John  S.  Jenkins, 
for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  of  McLaughlin,  J.,  below. 

CTTLI^EN,  C.  J.,  and  HAIGHT,  VANN, 
WERNER,  HISCOCK,  and  OOlZlN.  JJ., 
concur,    GRAY,  J.,  absent 


TONKONOGY  et  al.  t.  PUOHS  et  al. 
(Court  of  Appeals  of  New  York.  March  14, 
1911.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  Sec- 
ond Judicial  Department  (134  App.  Div.  930, 
118  N.  Y.  Supp.  1146),  entered  October  16, 
1909,  affirming  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term  in  an  action  to  foreclose 
a  mortgage  on  real  property.  See,  also,  136 
App.  Dir.  890.  119  N.  Y.  Supp.  1147.    James 


P.   Judge,   for  appellant.     George  ToakonogTt 

for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  WSBNER, 
WILLARD  BARTLETT,  CHASE,  HIS- 
OCKJK,  and  COLLIN,  JJ.,  concur. 

TUSCARORA  LAND  &  IMPROVEMENT 
CO.  v.  MILLAR.  (Court  of  Appeals  of  New 
York.  May  2,  1911.)  Motion  to  dismiss  an  ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  Fourth  Judicial  De- 
partment (143  App.  Div.  955,  128  N.  Y.  Supp. 
1148),  entered  March  14,  1911,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  decision 
of  the  court  on  trial  at  an  equity  term  in  an  ac- 
tion to  enjoin  the  defendant  from  impeding  and 
diverting  the  waters  of  a  certain  creek.  The  mo- 
tion was  made  upon  the  ground  that  the  findings 
of  fact  had  been  unanimously  affirmed  by  the  Ap- 
pellate Division,  that  the  exceptions  were  frivo- 
lous, and  that  no  question  was  presented  that 
could  be  reviewed  by  the  Court  of  Appeals. 
Martin  Clark,  for  the  motion.  August  Becker, 
opposed. 

PER  CURIAM.  Motion  denied,  with  |10 
costs. 


UNITED  MERCHANTS'  REALTY  &  IM- 
PROVEMENT CO..  Appellant,  v.  NEW 
YORK  HIPPODROME,  Respondent  (Court 
of  Appeals  of  New  York.  April  7,  1911.)  Ap- 
peal, by  permission,  from  a  judgment  entered 
July  30,  1909,  upon  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First  Judi- 
cial Department  (133  App.  Div.  582,  118  N.  Y. 
Supp.  128),  which  reversed  a  determination  (61 
Misc.  Rep.  308,  113  N.  Y.  Supp.  740)  of  the  Ap- 
pellate Term  reversing  a  judgment  of  the  City 
Court  of  the  city  of  New  York  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com- 
plaint in  an  action  to  recover  rent  alleged  to  be 
due  under  a  lease.  See,  also,  130  App.  Div.  901, 
115  N.  Y.  Supp.  1147;  134  App.  Div.  953,  118 
N.  Y.  Supp.  1147.  S.  M.  Stroock,  Charles  Levy, 
and  E.  P.  Spitz,  for  appellant.  Benjamin  N. 
Cardozo    and    William    Klein,    for   respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBJN,  C.  J.,  and  GRAY.  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


UNITED  STATES  FIDELITY  ft  GUAR- 
ANTY CO.,  Appellant,  v.  BKLDEN  et  al..  Re- 
spondents. (Court  of  Appeals  of  New  York. 
March  14,  1031.)  Appeal  from  a  judgment  of  . 
the  Appellate  Division  of  the  Supreme  Court  in 
the  Fourth  Judicial  Department  (129  App.  Div. 
936,  115  N.  Y.  Supp.  1147),  entered  February 
20, 1909,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  without  a  jury  in 
an  action  to  recover  amounts  which  plaintiff  waa 
compelled  to  pay  in  satisfaction  of  certain  judg- 
ments against  defendants  by  reason  of  its  having 
become  surety  upon  defendants'  bond  on  appeal 
therefrom.  C!.  6.  Baldwin,  for  appellant.  Leon- 
ard C.  Crouch,  for  respondents.  ' 

PER  CURIAM.  Judgment  affirmed,  with 
costs.  ' 

CULLEN,  O.  X,  and  GRAY,  HAIGHT, 
WERNER.  WILTiARD  B.\RTLETT,  and 
CHASE,  JJ.,  concur.     VANN,  J.,  not  sitting. 


VAN  ALSTINB.  Appellant  v.  SYRACUSE 
RAPID  TRANSIT  RY.  CO.,  Respondent 
(Court  of  Appeals  of  New  York.  May  2,  1911.) 
Motion  to  dismiss  an  appeal  from  an  order  of 
the  Appellate  Division  of  the  Supreme  Court  in 
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the  Fourth  Judicial  Department  (142  App.  DIt. 
925,  126  N.  Y.  Supp.  1149),  entered  January  11, 
3911,  reversing  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  and  granting  a  new  trial 
in  an  action  to  recover  for  personal  injuries  al- 
leged to  have  been  sustained  through  the  negli- 
gence of  defendant  The  motion  was  made  upon 
the  ground  that  the  Court  of  Appeals  bad  no 
jurisdiction  to  review  the  order  appealed  from, 
that  the  appellant  had  not  stipulated  for  judg- 
ment absolute  in  the  event  of  affirmance,  and 
that  the  appeal  was  frivolous.  See,  also,  143 
App.  Div.  958,  128  N.  Y.  Supp.  1149.  Obarlea 
E.  Spencer,  for  the  motion.  Frank  T.  Miller, 
opposed. 

PER  CURIAM.  Motion  granted  and  appeal 
dismissed,  with  taxable  costs  accrued  to  date  and 
$10  costs  of  motion. 


VIVIAN  et  al..  Appellants,  v.  STBB3RS,  Re- 
spondent. (Court  of  Appeals  of  New  xork. 
April  25,  19ll.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (136  App.  Div.  926, 
120  N.  Y.  Supp.  1149),  entered  January  25, 1910 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  the  report  of  a  referee  in  an  action 
for  an  accounting.  See.  also,  200  N.  Y.  506.  93 
N.  K  1134.  Willard  N.  Baylis  and  EUiott  J. 
Smitb,  for  appellants.  Charles  Tfaaddeus  Terry 
and  Timothy  M.  Griffing;  for  respondent. 

PBSl  GDRIABL  Jodgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WILIiARD  BARTLBTTT,  CHASE, 
and  COLJjIN,  JJ.,  concur. 


WEBSTER  REAI/TY  CO.,  Appellant,  v. 
GERATY,  Respondent.  ((Tonrt  of  Appeals  of 
New  York.  April  25,  1911.)  Appeal  from  a 
Jadgmmt  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  EMrat  Judidal  Department 
(135  App.  Div.  920;  120  N.  Y.  Supp.  1150),  en- 
tered December  30,  1909,  affirming  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  on  trial  at  Special 
Term  in  an  action  to  compel  the  specific  perform- 
ance of  a  contract  to  sell  real  property.  M. 
Edward  Kelley  and  Max  Stem,  for  appellant. 
Harold  Swain,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  witho,ut  prejudice  to  an  action  at  law  if 
plaintiff  is  so  advised. 

CUL,LF>N,  C.  J.,  and  GRAY,  WERNER, 
WILLARD  BARTLBTT,  HISCOOK,  CHASE, 
and  COLLIN,  JJ.,  concur. 


W^ISSBERGER  et  al..  Appellants,  v.  WAL- 
LACH  et  al..  Respondents.  (Court  of  Appeals 
of  New  York.  March  28,  19ll.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  In  the  First  Judicial  Department 
(135  App.  Div.  918,  120  N.  Y.  Supp.  1150),  en- 
tered December  30,  1909,  affirming  a  judgment 
in  favor  of  defendants  entered  npon  a  decision  of 
the  court  on  trial  at  Special  Term  in  an  action 
to  compel  the  specific  performance  of  a  contract 
to  sell  real  estate.  Albert  A.  Hovell,  for  appel- 
lants. Stanislaus  N.  Tuckman,  for  respond- 
ents. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

CULLBN,  C.  Jy  and  GRAY.  WERNER, 
WILLARD  BARTLETT.  HISCOCK,  CHASE, 
and  COLLIN,  JJ.,  concur. 


WHIPPLE,  Respondent,  T.  LYONS  BEET 
SUGAR  REFINING  CO.,  Appellant.  (Court 
of  Appeals  of  New  York.  April  25,  1911.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judi- 


cial Department  (183  App.  Div.  833.  118  N.  T. 
Supp.  U50),  entered  October  25,  1909,  affirming 
a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  court  at  a  Trial  Term  without 
a  jury  in  an  action  on  contract.  Charles  P.  Wil- 
liams, for  appellant  Irving  L'Bommedieo,  for 
respondent. 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN.  WILLARD  BARTLETT,  CHASE,  and 
COLLIN,  JJ.,  concur. 


WILCOX,  Respondent,  v.  MUTUAL  MILK 
&  CREAM  CO.,  Appellant  (Court  of  Appeal.? 
of  New  York.  March  14,  1911.)  Appeal  from 
a  judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Fourth  Judicial  Department 
(134  App.  Div.  90S,  118  N.  Y.  Supp.  1150),  en- 
tered July  16,  1909,  affirming  a  judgment  in  fa- 
vor of  plaintiff  entered  upon  a  verdict  in  an  ac- 
tion to  recover  for  personal  Injuries  alleged  to 
have  been  sustained  through  the  negligence  of 
defendant  his  employer.  S.  B.  Mead  and  Irv- 
ing G.  Hubbs,  for  appellant  Giles  S.  Piper, 
for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  VANN,  WER- 
NER, WILLARD  BARTLETT,  and  CHASE, 
JJ..  concur.    HAIGHT,  J.,  absent 


WILLOOX  et  al..  Respondents,  t.  RICH- 
MOND LIGHT  &  R.  CO.  et  al..  Appellants. 
(Court  of  Appeals  of  New  York.  April  25, 
1911.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second 
Judicial  Department  (142  App.  Div.  44,  128  N. 
Y.  Supp.  266),  entered  December  30,  1910, 
which  affirmed  an  order  of  Special  Term  grant- 
ing a  motion  for  a  peremptory  writ  of  manda- 
mus to  compel  the  defendant  railroad  companies 
to  exchange  transfers  at  certain  intersecting 
points  on  their  lines.  Lewis  H.  Freedman  and 
Harold  Russell  Griffith,  for  appellants.  George 
8.  Coleman,  Arthur  Du  Bois,  and  Edward  M. 
Deegan,  for  respondents. 

PER  CURIAM.     Order  affirmed,  with  costs. 

CULLBN,  C.  J.,  and  VANN,  WERNER, 
WILLARD  BARTLETT,  HISCOCK,  and 
CHASE,  JJ.,  concur.     HAIGHT,  J.,   absent 


WILLSON,  Appellant,  v.  FAXON,  WIL- 
LIAMS &  FAXXJN,  Respondent.  (Court  of 
Appeals  of  New  York.  May  2,  1911.)  Motion 
for  leave  to  withdraw  an  appeal  from  a  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  In  the  Fourth  Judicial  Department  (138 
App.  Div.  359,  122  N.  Y.  Supp.  778),  entered 
Ma^  4,  1910,  reversing  a  judgment  In  favor  of 
plaintiff  entered  npon  a  verdict  and  granting  a 
new  trial  in  an  action  to  recover  damages  al- 
leged to  have  been  suffered  by  plaintiff  through 
the  defendant  negligently  selling  her  cathartic 
tablets  containing  calomel.  Instead  of  cascara. 
The  motion  was  made  npon  the  ground  that 
the  appeal  had  been  inadvertently  taken.  See, 
also.  143  App.  Div.  961,  128  N.  Y.  Supp.  1151. 
Charles  Newton,  for  the  motion.  Carlton  E. 
Ladd^  opposed. 

PER  CURIAM.  Motion  granted  on  payment 
of  costs  and  $10  costs  of  motion  within  20  days. 
On  failure  to  make  such  payment,  the  motion 
is  denied,  with  $10  costs. 


WILSON  et  al..  Respondents,  y.  NEVINS, 
Appellant.  (Court  of  Appeals  of  New  York. 
May  2,  1911.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Ckiurt  in  the  First  Judicial  De- 
partment (127  N.  Y.  Snpp.  1160),  entered  Feb- 
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ruai7  7,  1911,  modifying  and  affirming  as  mod- 
ified a  judgment  in  favor  of  plaintiff  entered 
upon  a  veidict  in  an  action  °to  recover  for  goods 
alleged  to  have  been  sold  and  delivered  to 
plaintiCTs  wife.  The  motion  was  made  upon 
the  ground  that  the  exceptions  were  frivolous, 
and  presented  no  question  of  law  for  revisw. 
See,  also,  63  Misc.  Rep.  380,  118  N.  X.  Supp. 
421.  Godfrey  Goldmark,  for  the  motion.  Louis 
T.  Noonan,  opposed, 

PER  CURIAM.     Motion   denied,   with   $10 
coats. 


WRIGHT.  Respondent,  t.  KNIGHTS  OP 
MACCABEES  OF  THE  WORLD,  Atroellant. 
(Court  of  Appeals  of  New  York.  May  16, 
1911.)  Appeal  from  a  judgment  of  the  Appel- 
late DivUion  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (140  App.  Div. 
818,  125  N.  Y.  Supp.  1151).  entered  October 
15,    10 10,    affirming    a   judgment    in   favor   of 

filaintiff  entered  upon  the  report  of  a  referee 
n  an  action  to  have  declared  void  certain  by- 
laws of  the  defendant  and  to  comi>el  plaintiCfs 
reinstatenient  as  a  member  thereof.  Alton  B. 
Parker,  D.  D.  Aitken,  and  George  W.  Miller, 
for  appellant.     John  Gonboy,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  the  authority  of  the  decision  m  this 
case  reported  in  106  N.  Y.  at  pa^e  391,  89  N. 
E.  1078.  31  L.  B.  A.  (N.  8.)  423,  134  Am.  St. 
Rep.  838. 

CULLEN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  and  CHASE,  JJ.,  concur. 
WILLARD  BARTLETT,  J.,  absent 


ZAUN,  Appellant,  V.  LONG  ISLAND  R.  CO. 
Respoudent.  (Court  of  Appeals  of  New  York. 
April  4,  1911.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in 
the  Second  Judicial  Department  (139  App,  Div. 
719.  124  N.  Y.  Supp,  511)  entered  August  18, 
l9l0,  affirming  a  jud!;ment  in  favor  of  defend- 
ant entered  upon  a  dismissal  of  the  complaint 
by  the  court  at  a  Trial  Term  in  an  action  to 
recover  for  the  death  of  plaintiff's  intestate 
alleged  to  have  been  occasioned  by  the  defend- 
ant's negligence.  R.  A.  Mansfield  Hobbji,  for 
appellant.  Matthew  J.  Eeany,  Edward  Kelly, 
and  Joseph  F.  Keany,  for  respondent. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  O.  J.,  and  GRAY,  HAIGHT, 
VANN,  WERNER,  HISCOCK,  and  COLLIN, 
JJ.,  concur. 


MACBETH-EVANS  GLASS  CO.  T.  JONES, 
CNo.  21,875.)  (Supreme  Court  of  Indiana. 
June  23,  1911.)  Appeal  from  Circuit  Court, 
Grant  County;  H.  J,  Paulis,  Judge.  Action 
by  Arthur  Jones  against  the  Macbeth-EJvans 
Glass  Company.  From  a  judgment  for  plain- 
tiff, defendant  appealed  to  the  Appellate  Court, 
and,  under  Burns'  Ann.  St.  1908,  i  1405, 
cause  transferred  to  the  Supreme  Court  Af- 
firmed. B.  H.  Campbell,  E.  R.  Call,  J.  F. 
Cowern,  and  Frederick  E.  Matson,  for  appel- 
lant- G.  A,  Dentler,  H.  F.  Hardin,  and  Mar- 
shall Williams,  for  appellee. 

COX,  J.  The  questions  presented  in  this  ap- 
I>eal  are  the  same  as  those  involved  and  decid- 
ed In  the  case  of  Macbeth-Evans  Glass  Co.  r. 
Van  Blarican,  95  N.  E.  313,  No.  21,879,  de- 
cided by  this  court  June  8,  1911,  and,  on  the 
authority  of  that  case,  the  judgment  in  this 
la  affirmed. 


MACBETH-EVANS  GLASS  CO.  v.  TITUS. 
(No.  21,876.)  (Supreme  Court  of  Indiana. 
June  20.  1911.)  Appeal  from  Circuit  Court, 
Grant  Count? ;    H,  J.  Paulis,  Jodce.     Action 


by  George  A.  l^tus  against  fhe  Macbeth-IDv<- 
ans  Glass  Company.  From  a  judgment  for 
plaintiff,  defendant  appealed  to  the  Appellata 
Court,  and,  under  Bums'  Ann.  St  1908,  i 
1405,  cause  transferred  to  the  Supreme  Court 
Affirmed.  B.  H.  Campbell,  E.  R.  Gall,  Joseph 
F.  Cowern,  and  F.  E.  Matson,  for  appellant 
Stephen  McSwiggan,  for  appellee. 

COX,  J.  The  questions  presented  in  this 
appeal  are  the  same  as  those  involved  and 
decided  in  the  case  of  Macbeth-Evans  Glass 
Co.  V.  Van  Blarican,  95  N,  B.  313,  No.  21,879, 
decided  by  this  court  June  9,  1911,  and,  on  the 
authority  of  that  case,  the  judgment  in  this 
is  affirmed. 


TORREY  V.  BOSTON  ELEVATED  RY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.  May  18,  1911.)  Exceptions  from  Su- 
perior Court,  Suffolk  County;  John  F.  Brown, 
Judge.  Action  by  William  O.  Torrey  against 
the  Boston  Elevated  Railway  Company.  There 
was  a  verdict  for  defendant  to  which  plaintiff 
excepted.  Exceptions  overruled,  L.  G,  Rob- 
erts, for  plaintiff.  R  P.  Saltonstall  and  C,  W. 
Blood,  for  defendant 

HAMMOND,  J.  The  evidence  did  not  lus- 
tify  a  finding  that  the  starting  signal  by  bell 
was  given  by  the  conductor  or  by  his  direction. 
The  charge,  though  brief,  stated  the  law  terse- 
ly and  correctly,  and  is  not  justly  open  to  the 
criticisms  made  by  the  plaintiff  that  it  waa 
contradictory  and  misleading.  Ekceptiona  over- 
ruled. 


AKRON  ENGINEERING  CO.  etatv.NBV- 
IN  et  al.     (No.   ll,698.j_    (Supreme  Court  ot 
Ohio.    June  27,  1911.)    Error  to  Circidt  Court, 
Summit  County.    Allen,  Waters,  Young  &  An- 
dress,  for  plaintiffs  in  error.     Rial  M.  Smith, 
J.  A.  H.  Myers,  and  Otis.  Beery  &  Otis,  for 
defendants  In  error. 
PER  CURIAM,     Judgment  affirmed, 
SPEAR,    C.    J.,    and    DAVIS,    SHAUCTK, . 
PRICE,    JOHNSON,    and    DONAHUE,    JJ, 
concur. 


ALBERY  ▼.  PBITCHARD  et  al.  (No.  11,- 
871.)  (Supreme  Court  of  Ohio.  May  9,  19110 
Error  to  Circuit  Court,  Franklin  County.  F. 
P.  D,  Albery,  for  plaintiff  in  error.  Walter  S. 
Page,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE,  JJ,  con- 
cur. 


ALBERY  V.  PRITCHARD  et  al.  (No.  U,- 
872.)  (Supreme  Court  of  Ohio.  May  9,  1911J 
Error  to  Circuit  Court,  Franklin  County.  P. 
P.  D.  Albery,  for  plaintiff  in  error.  Walter  S. 
Page,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE,  JJ,  con- 
cur. 


ALLEN  et  al  T.  BLASER  et  al.  (No.  11.- 
750.)  (Supreme  Court  of  Ohio.  April  11, 19110 
E^ror  to  Circuit  Court  Franklin  County.  J. 
W.  Coulter,  Mitchell  &  Bruce,  R  V.  Sears,  B.  W. 
Johnston,  O.  W,  Aldrich,  and  Smith  W.  Ben- 
nett, for  plaintiffs  in  error.  M.  R.- Patterson, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  an.d  JOHN- 
SON. JJ.,  concur. 


APPLER    V.    PORTSMOUTH    ST.    R.    ft 
LIGHT  CO.    (No.  12,793.)    (Supreme  Ooort  of 
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OWo.  June  20,  1011.)  Hrror  to  Circnlt  Court 
8cIoto  County.  James  8.  Thomas  and  Oscar 
W.  Newman,  for  plaintiff  in  error.  Milner, 
fifiller  &  Searl,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  circuit  and 
common  pleas  conrt  reversed  and  cause  re- 
manded. 

SPEAR,  C.  J.,  and  PRICE,  JOHNSON,  and 
DONAHUE,  JJ.,  concur. 


BABCOCK  V.  SHOOK.  (No.  12,559.)  (Su- 
preme Court  of  Ohio.  May  2,  19110  Error 
to  Circuit  Court,  Franlclin  County.  Frederick 
N.  Sinks,  for  plaintiff  in  error.  Bolln  &  Bo- 
lln,  for  defendant  in  error. 

PER  CURIAM.    Judgment  afiBrmed. 

SHAUCK,  PRICE,  JOHNSON,  and  DONA- 
HUB,  JJ.,  concur. 


BAEEOt  T.  LAV  BR  et  al.  (No.  12^568.)  (Su- 
preme Court  of  Ohio.  May  9,  19ll.)  Error 
to  Circuit  Court,  Henry  County.  W.  P.  Duf- 
fy and  Donovan  &  Dittmer,  for  plaintiff  in  ex^ 
ror.  W.  W.  Campbell,  for  defendants  in  «r- 
ror. 

FKR  CURIAM.  Judgment  reversed.  Grounds 
stated  in  jonmcl  entry.  This  court  being  of 
opinion  that  the  new  matter  set  up  in  the  an- 
swer and  cross-petition  of  the  defendants  be- 
low, and  the  reply  thereto,  presented  an  issue 
of  an  equitable  nature,  and  properly  triable 
before  the  determination  of  the  issue  tendered 
by  the  petition,  and  the  cause,  therefore,  was 
triable  to  tile  court,  and  not  to  a  jury,  and 
was,  therefore,  appealable.  It  Is  considered 
and  adjudged  that  the  judgment  of  the  circuit 
court,  dismissing  said  a,ppeal,  be,  and  the  same 
is,  hereby  revened,  and  said  cause  is  remand- 
ed to  said  circuit  court,  with  direction  to  over- 
rule said  motion  to  dismiss  the  appeal,  and  tor 
further  proceedings  according  to  law. 

SPEAR,  C.  J.,  and  SHAUCK,  PRICE, 
JOHNSON,  and  DONAHUE,  JJ.,  concur. 


BAKEWIBILIi  COAL  CO.  v.  ROBERTS  et 
aL  (No.  12,640.)  (Supreme  Conrt  of  Ohio. 
June  13,  1911.)  Error  to  Circuit  Court,  Bel- 
mont County.  Fred  Spriggs,  Albert  W.  Ken- 
non,  and  Newell  K.  Kennon,  for  plaintiff  in 
error.  Charles  J.  Lynch,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  PRICE,  JOHNSON,  and 
DO'NAHUB,  JJ.,  concur. 


BALDWIN  V.  J.  A.  FAY  &  EGAN  CO.  et 
al.  (No.  11,808.)  (Supreme  Court  of  Ohio. 
April  25,  1911.)  Error  to  Circuit  Court,  Hamil- 
ton County.  Charles  B.  Wilby  and  Mitchell 
Wilby,  for  plaintiff  in  error.  Morison  R.  Waite 
and  John  R.  Schindel,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE,  JJ,  con- 
car. 


BALTIMORE  ft  O.  R.  CO.  et  aL  T.  CITY 

OF  NEWARK.  (No.  12.003.)  (Supreme  Court 
of  Ohio.  June  30,  1911.)  Error  to  Circuit 
Court,  licking  County.  Robt  J.  King,  F.  A. 
Durban,  and  Kibler  &  Montgomery,  for  plain- 
tiffs in  error.  Frank  A.  Bolton,  City  Sol.,  for 
defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR.  C  J.,  and  PRICE  and  DONAHUE^ 
JJ.,  concur. 


BAUGHN  et  aL  v.  COIL  et  al.    (No.  11,755.) 
(Supreme  Conrt  of  Ohio.     March  28.   1911.) 


Error  to  Circuit  Court,  Fayette  Conntr.  Frank 
A.  Gbaffin,  John  N.  Baughn,  and  Humphrey 
Jones,  for  plaintiffs  in  error.    John  Logan,  tot 

defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 
DAVIS,  PRICE,  and  DONAHUE,  JJ.,  con- 


BBLMONT  (X)AL  MINING  CO.  v.  McFAR- 
LAND.  CNo.  12,613.)  (Supreme  Court  of  Ohio. 
May  9.  1911.)  Error  to  Circuit  Court,  Bel- 
mont County.  Gordon  D.  Kinder,  Albert  W. 
Kennon,  and  'Newell  K.  Kennon,  for  plaintiff 
in  error.  Danford  &  Danford  and  Fred  Spriggs, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  JOHNSON,  and  DONAHUE,  JJ., 
concur. 


BLACKWBLL  v.  OHIO  CONSOL.  OIL  00. 
(No.  11.784.)  (Supreme  Court  of  Ohio.  April 
11,  1911.)  Error  to  Circuit  Court,  Harrison 
County.  R.  H.  Minteer,  for  plaintiff  in  error. 
HollingBWorth  Sa  Worley,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICB,  and  DONAHUB,  JJ.,  con- 
eat. 


BOARD  OF  COM'RS  OF  CRAWFORD 
COUNTY  et  al.  v.  DBNZER.  (No.  12,434.) 
(Supreme  Court  of  Ohio.  March  21,  1911.)  Er- 
ror to  Circuit  Court,  Crawford  County.  C.  H. 
Henkel  and  Finley  &  Gallinger,  for  plaintiffs  in 
error.  J.  C.  Tobias  and  R.  V.  Sears,  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  affirmed,  there 
not  being  enough  of  tlie  record  printed  to  show 
the  error  complained  of. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICB,    JOHNSON,    and    DONAHUE,    JJ., 


BOARD  OF  (X)M'RS  OF  SHELBY  COUN- 
TY et  al.  V.  PARTINGTON  et  al.  (No.  12,- 
594.)  (Supreme  Court  of  Ohio.  May  16, 1911.) 
Error  to  Circuit  Court,  Shelby  County.  Charles 
C.  Marshall  and  Percy  R.  Taylor,  for  plaintiffs 
in  error.  Barnes  ft  Mills,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  and  PRICE,  JJ.,  concur. 


BOARD  OP  EDUCATION  OP  LAKE 
TOWNSHIP  V.  BOARD  OF  EDUCATION  OF 
SPECIAL  SCHOOL  DIST.  OF  UNION- 
TOWN  et  al.  (No.  12.759.)  (Supreme  Court 
of  Ohio.  May  9,  1911.)  Error  to  Circuit 
Court,   Stark  County.     Craine   ft   Snyder,   for 

Slaintiff   in   error.     Braucher  ft   Sweitier,  for 
efendants  in  error. 
PER  CURIAM.     Judgment  affirmed. 
SPEAR,     C.    Ja    and    DAVIS,     SHAUCK, 
PRICE,  and  JOHNSON,  JJ.,  concur.    DON- 
AHUE), J.,  not  participating. 


BOND  V.  HARDING  et  al.  (No.  11,711.) 
(Supreme  Court  of  Ohio.  March  14,  1911.) 
Error  to  Circuit  Court,  Harrison  County.  Hol- 
lingsworth  &  Worley,  for  plaintiff  in  error. 
Perry  &  Rowland,  for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 
DAVIS,  SHAUCK,  and  PRICE,  JJ.,  concur. 


BOWERS  et  al.  v.  MYERS  et  al.  (No.  12.- 
512.)  (Supreme  Court  of  Ohio.  June  20, 
19110    Error  to  Circuit  Court,  Wayne  County. 
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Ed.  S.  Wertz,  for  plalndffs  .in  error.  Critch- 
fleld  &  Hay,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS  and  PRICE,  JJ., 
concur.    DONAHUE,  J.,  not  participating. 


BREWER  T.  P.  HATDEN  SADDLBRT 
HARDWARE  CO.  (iNo.  t2,«28^  (Supreme 
Court  of  Ohio.  May  31,  1911.)  Error  to  Cir- 
cuit Court,  Franklin  Coun^,  Claude  L, 
Brewer,  for  plaintiff  in  error.  Lemuel  D. 
Lilly,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  price;  JOHNSON,  and  DON- 
AH Uifi,  J  J.,  concur. 

BROWNE  T.  RILEY,  Auditor,  «t  uL  (No. 
12.C06.)  (Supreme  Court  of  Ohio.  June  20, 
1911.)  Error  to  Circuit  Court,  Licking  Coun- 
ty. J.  R.  Fitzgibbon,  for  plaintiff  in  error. 
U.  G.  Denman,  Atty.  Gen.,  Phil.  B.  Smythe, 
Pros.  Atty.,  Carl  Korpeli,  Justus  Wilson.  J. 
A.  Album,  and  Clarence  D.  Laylin,  for  defend- 
ants in  error. 

PER  CURIAM.  Judgment  affirmed  on  au- 
thority of  Adler  t.  Whitbeck,  44  Ohio  St.  639, 
9  N.  E.  672. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  JOHiNSON,  JJ.,  ooncnr. 

BUBBLER  T.  COOK  et  al.  (No.  12,046.) 
(Supreme  Court  of  Ohio.  June  6,  1911.)  Er- 
ror to  Circuit  Court,  Jeffersoii  County.  E.  De 
Witt  Erskine  and  J.  C.  Bi?srer,  for  plaintiff  in 
error.  P.  P.  Lewli  and  Dio  Rogers,  for  de- 
fendants in  error. 

PER  CURIAM.'    Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  and  JOHN- 
SON, JJ.,  concur. 


BURRELL  ▼.  HOI/rZ  et  «L  (No.  12.6T8.) 
(Supreme  Court  of  Ohio.  June  20,  1911.) 
Error  to  Circuit  Court,  Licking  County.  S.  L. 
James,  for  plaintiff  in  error.  U.  O.  Denman, 
Atty.  Gen.,  Phil.  B.  Smythe,  Pros.  Atty.,  Justus 
Wilson,  Carl  Norpell.  J.  A.  Album,  and  Clar^ 
•nee  D.  Laylin,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed  on  au- 
thority of  Adler  v.  Whitbeck,  44  Ohio  St  639, 
9  N.  E.  672,  and  of  Conwell  t.  Sears,  66  Ohio 
St.  49.  61  N.  E.  165. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  JOHNSON,  J  J.,  concur. 


BUTLER  T.  MORRIS  et  al.  (No.  11,718.) 
(Supreme  Court  of  Ohio.  April  11,  1911.) 
Error  !to  Circuit  Oourt,  Cuyahoga  County. 
Solders,  Thayer  &  Mansfield,  for  plaintiff  in 
error.  Westenhavcr,  Boyd,  Rudolph  &  Brooks, 
for  defendants  in  error. 

PER  CURIAM.     Judgment  afHrmed. 

DAVIS,  SHAUCK,  and  PRICE,  JJ.,  «oncar. 


CAMPBELL  et  al.  T.  BUCTHBNHOFER  et  al. 
(No.  12,021.)  (Supreme  Court  of  Ohio.  June 
13,  1911.)  Error  to  Circuit  Court,  Montgomery 
County.  Young  ft  Young,  for  plaintiffs  in 
error.  Van  Deman,  Burkbart  &  Smith  and 
Gottschall  &  Turner,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  O.  J.,  and  SHAUCK  and  JOHN- 
SON, JJ.,  concur. 


CAVET  T.  ILTFF  et  al.  (No.  11.456.) 
(Siipi -me  Court  of  Ohio.  April  18,  19110 
BiAit  to  CiicoU  Court,  Hamilton  Countjr.    .W. 


W.  Symmes  and  Thoa.  It.  MIclile,  for  plaiatUf 
in  error.  Drausin  Wulsin  and  Feed  W.  Keam, 
for  defendants  in  error. 

PER  CURIAM.  Judgment  of  reversal  af- 
firmed. Final  judgment  reversed  and  cause 
remanded.  Grounds  stated  in  journal  entry. 
This  court  finding  from  the  record  that  the 
judgment  of  the  circuit  court  Is  in  effect  an 
adjudication  that  the  judgment  of  the  court  of 
common  pleas  is  against  the  weight  of  the  evi- 
dence, the  judgment  of  reversal  is  affirmed. 
But,  this  court  being  of  opinion  that  the. cause 
should  be  submitted  to  a  jury,  the  final  judg- 
ment rendered  by  the  <arcuit  coiirt  is  hereby 
reversed. 

SPEAR,  C.  J.,  and  DAVIS.  SHAUCK, 
PRICE,  JOHNSON,  and  DONAHUE,  JJ„ 
concur. 


CENTRAL  UNION  TELEPHONE  00.  T. 
CAMPBELL.  (No.  12.648.)  (Supreme  Court 
of  Ohio.  June  13,  1911.)  Error  to  Circuit 
Court,  Huron  County.  C.  P.  ft  R.  D.  Wick- 
ham;  for  plaintiff  in  error.  J.  R.  McKnigfat 
and  A.  V.  Andrews,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  JOHNSON,  and  DONAHUE,  JJ, 
concur. 


CHAPMAN  ▼.  MAHONING  VALLBT  RT. 
00.  (No.  11,716.)  (Supreme  <3ourt  of  Ohio. 
April  il,  1911.)  BJrror  to  Circuit  Court,  Ma- 
honing County.  Frank  Jacobs  and  D.  J. 
Hartwell,  for  plaintiff  in  error.  Arrel,  Wil- 
son ft  Harrington,  for  defendant  In  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  a  J^  and  DAVIS,  SHAUCK, 
JOHNSON,  and  DONAHUE,  JJ^  concur. 


CHILCOTB,  Sheriff,  v.  DICKERSON.  (No. 
12,647.)  (Supreme  Court  of  Ohio.  June  13, 
1911.)  Error  to  Circuit  Court,  Morrow  Coun- 
ty. T.  B.  Mateer  and  M.  R.  Patterson,  for 
plaintiff  in  error.  W.  J.  Oeer,  for  defendant 
In  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  and  JOHNSON,  JJ., 
concur. 


(3HBIS  HOLL  HARDWARE  00.  t.  LO- 
GAN  BRICK  SUPPLY  (X>.  (No.  12.509.) 
(Supreme  Court  of  Ohio.  April  11,  1911.) 
Error  to  Circuit  Court,  Hocking  County.  Hap- 
ley  M.  Whitcraft,  for  plaintiff  in  error.  OL 
V.  Wright,   for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed  on  au- 
thority of  Davis  T.  Turner,  69  Ohio  SC  101. 
68  N.   E.   819. 

DAVIS,  SHAUCK,  PRICE,  and  JOHN- 
SON, JJ.,  concur. 


CINCSINNATI,  G.  ft  P.  R.  CO.  t.  KNABB. 

(No.  12,631.)  (Supreme  Court  of  Ohio.  May 
31,  19li.)  Error  to  Circuit  Court,  Clermont 
County.  W.  J.  Thompson  and  O.  EL  Youn^, 
for  plaintiff  in  error.  W.  O.  Bishop  and  Louif 
Hicks,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  JOHNSON,  and  DONAHUE,  JJ., 
concur. 


CINCINNATI  TRACTTION  00.  t.  ZEITS- 
CHICK.  (No.  12,724.)  (Supreme  Court  of 
Ohio.  May  2,  1911.)  Krror  to  Circuit  Court, 
Hamilton    Countjr.     Kinkead    ft    BOKeia,    for 
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plaintiff  in  error.  Max  B.  May,  for  dafendant 
m  error. 

PER  CURIAM.     Jadsment  affinned. 

SPEAR,  0.  J.,  and  DAVIS,  8HATJCK. 
PRICE,  JOHNSON,  and  DONAHUE,  JJ., 
concur. 


CITY  OP  AKRON  et  al.  t.  MORGAN.  (No. 
12,440.)  (Supreme  Court  of  Ohio.  June  27, 
1911.)  Error  to  Circuit  Court,  Summit  Coun- 
ty. N.  M.  Greenl>eKer,  Cnty  Sol.,  and  Jona- 
Uian  Taylor,  Aaat  wy  SoL,  for  plaintiffs  in 
error.  Otis,  Beeiy  &  Otis  and  Grant,  Sieber 
&  Matlier,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS.  PRICE,  and  DONAHUE,  JJ.,  con- 
cnr. 


CITY  OP  AKRON  et  al.  ▼.  MORGAN.  (No. 
12,441.)  (Supreme  Court  of  Oliio.  June  27, 
1911.)  Error  to  Circuit  Court,  Summit  Coun- 
ty. N.  M.  Greenbereer,  City  Sol.,  and  Jona- 
tban  Taylor,  Asst.  City  Sol.,  for  plaintiffs  in 
error.  Otis,  Beery  &  Otia  and  Grant,  Sieber 
&  Mather,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE,  JJ,  con- 
cnr. 


_,OITT  OP  CINCINNATI  v.  HYNICKA, 
Treasurer,  et  aL  (No.  12,617.)  (Supreme 
Court  of  Ohio.  March  21,  1911.)  Error  to 
Circuit  Court,  Hamilton  County.  Edward  M. 
Ballard,  City  Sol.,  and  Geoffrey  Goldsmith, 
Asst.  City  Sol.,  for  plaintiff  in  error.  Henry 
T.  Hunt,  Pros.  Atty.,  Alfred  Bettman  and 
Stanley  W.  Merrell,  Asst  Pros.  Attys.,  and 
Louis  A.  Ireton,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed  on  au- 
thority of  City  of  Cincinnati  v.  Lewis,  Au- 
•ditor,  66  Ohio  St  49,  63  N.  E.  688. 
_  SPEAR,  C.  J.,  and  DAVIS,  SIIAUCK, 
PRICE,  J<0HNSON,  and  DONAHUE,  JJ..  con- 
enr. 


CITY  OP  COLUMBUS  T.  WALGUTT.  (No. 
11,866.)  (Supreme  Court  of  Ohio.  June  30, 
1911.)  Error  to  Circuit  (Jourt,  Franklin  Coun- 
ty. George  S.  Marshall,  City  Sol.,  and  Wein- 
land.  Hoover  &  Davies,  for  plaintiff  in  error. 
Buling  &  Huling,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affinned. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  JOHNSON,  JJ.,  concur. 


CITY   OP    DAYTON   t.   GOLDSBERRY. 

(No.  11,776.)  (Supreme  Court  of  Ohio.  April 
11,  1911.)  Ebrror  to  Circuit  Court,  Montgom- 
erj  County.  Philo  G.  Bmngam,  aty  Sol.. 
Walter  V.  Snyder,  Charles  J.  Brennan,  and 
William  A.  Pohlman,  Asst  City  Sol.,  for  plain- 
tiff in  error.  D.  B.  Van  Pelt  and  Fitzgerald 
&  Sprigg,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  Grounds 
stated  in  journal  entry.  This  court  is  of  opin- 
ion that  the  evidence  offered  at  the  trial  with 
respect  to  plaintiff  forgetting  about  the  con- 
dition of  the  timbers  of  the  bridge  was  prop- 
erly excluded,  and  that  the  circuit  court  in 
holding  that  ruling  to  be  error  was  in  itself 
in  error  as  to  that  matter.  But  this  court 
being  further  of  opinion  that  the  cause  should 
have  been  submitted  by  the  court  of  common 
pleas  to  the  jury,  and  that  that  court  there- 
fore erred  in  sustaining  the  motion  to  direct 
a  verdict  for  all  the  defendants,  the  Judgment 
of  the  circuit  court  reversing  the  judgment  of 
the  court  of  common  pleas  and  remanding  the 
cause  to  that  court  tor  further  proceedings  wi(h 


respect  to  the  daim  of  the  pbintiff  below 
against  the  city  of  Dayton  is  afBrmed. 

SPEAR,  a  J.,  and  JOHNSON  and  DON- 
AHUE, JJ.,  concur. 

CITY  OP  BLYRIA  r.  MBTCALP.  (No. 
12,667.)  (Supreme  Court  of  Ohio.  June  27, 
1911.)  EJrror  to  Circuit  Court,  Lorain  County. 
H.  A.  Pounds,  for  plaintiff  in  error.  Webl>er 
&  Metcalf,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,    JOHNSON,    and    DONAHUE,    JJ., 


OITY  OP  URBANA  v.  MAGGERT.  (No. 
11,705.)  (Supreme  Court  of  Ohio.  March  14, 
1911.)  Error  to  Circuit  Court,  Champaign 
Otnn^,  G.  P.  Seibert  and  C  B.  Heiserman, 
for  plaintiS  in  error.  G.  V.  Fromme,  A.  C. 
Bolinger,  and  Waite  &  Deaton,  for  defendant 
in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  JOHNSON,  and  DONAHUE^  JJ.. 
concur. 


CITY  OP  ZANESVILLB  v.  GRAY.  (Now 
12.527.)  (Supreme  Court  of  Ohio.  June  30, 
1911.)  Error  to  Circuit  Onrt  Muskingum 
(bounty.  T.  P.  Thompson,  City  Sol.,  for  plain- 
tiff  in  wror.  D.  F.  O'Neal,  for  defendant  in 
error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  JOHNSON,  and  DONAHUE,  JJ, 
concur. 


CITY  OP  ZANESVILLE  et  al.  t.  HILLIBR 

et  al.  (No.  12.328.)  (Supreme  (3ourt  of  Ohio. 
May  9,  1011.)  Error  to  Circuit  Court,  Musk- 
ingum Ounty.  T.  P.  Thompson,  for  plaintiffs 
in  error.    H.  Vf.  Buker,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR^  C.  J.,  and  PRICE  and  JOHNSON, 
JJ.,  concur.    DONAHUE,  J.,  not  participating. 


CLEVELAND,  A.  &  a  RY.  CO.  et  aL  T. 
JONES.  (No.  11,950.)  (Supreme  Court  of 
Ohio.  May  16,  1911.)  Error  to  Circuit  Court, 
Holmes  (bounty.  Allen,  Waters,. Young  &  An- 
dreas, for  plaintiffs  in  error.  Wellington  Stil- 
well,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVia  PRICE,  and  JOHNSON,  JJ,  con- 
car. 


CLEVELAND  DREDGE  &  DOCK  CO.  t. 
SMITH  et  al.  (No.  11.031.)  (Supreme  Court 
of  Ohio.  May  23,  1911.)  Error  to  Circuit 
Court,  (3nyahoga  Connty.  Kline,  Tolies  &  Mor- 
lej,  for  plaintiff  in  error.  H.  L.  Peeke  and  H. 
H.  Johnson,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE,  JJ,  con- 
cnr. 


CTvBVEIAND  SHORT  LINE  BY.  CO.  t. 
DUNCAN  et  al.  (No.  12.833.)  (Supreme 
Court  of  Ohio.  April  2.5,  1011.)  Error  to  Cir- 
cuit Court,  Cuyahoga  County.  Kline,  Tolies  & 
Morley,  for  plaintiff  in  error.  H.  Melvin  Rob- 
erts, for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed.  Grounds 
stated  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the 
said  circuit  court  be,  and  the  same  herebj  is, 
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revened  for  error  In  Its  condaeioiu  of  law  and 
in  making  tlie  decree  on  the  facts  found,  it  be- 
ing found  by  the  drcnit  court  (finding  14): 
"Ever  since  the  spring  and  summer  of  1907  it 
has  been  a  matter  oiT  general  public  notoriety, 
and  the  plaintiffs,  and  each  of  them,  have  had 
notice,  that  defendant  had  acgnired  its  right  of 
way  through  said  allotments  for  the  purpose  of 
constructing  and  operating  a  railroad  thereon, 
and  also  knew  where  said  right  of  way  was  lo- 
cated ;  that  defendant  was  making  preparation 
to  let  contracts  to  varioas  contractors  for  the 
construction  of  its  tracks,  switches,  etc.,  there- 
on, and  that  said  contracts  necessarily  involved 
very  larae  sams  of  money ;  that  during  the 
yeaiB  1908  and  1909  defendant  negotiated  pub- 
licly with  the  officials  of  the  village  of  East 
Cleveland  as  to  the  manner  of  crossing  the 
streets  within  said  village,  and  the  mode  of 
crossing  these  streets  was  the  principal  issue  in 
the  municipal  campaigns  of  lu07  and  1909  in 
that  village.  The  defendant  finally  agreed  with 
the  village  of  East  Cleveland,  Ohio,  as  to  the 
manner  of  crossing  the  streets  and  other  public 
places  in  said  village  on  December  28,  1909." 
The  circuit  court  further  found  as  a  fact  that 
"soon  after  acquiring  its  right  of  way  defendant 
let  the  necessary  contracts,  and  between  the 
years  1906  and  1909  completed  the  construction 
of  the  west  half  of  its  railroad  from  Rockport 
to  Newburgh.  in  Cuyahoga  county,  Ohio,  and 
in  the  meantime  defendant  let  contracts  involv- 
ing several  million  dollars  for  the  completion  of 
its  said  road  from  Newbnrgh  to  Collinwood  in 
said  county,  indnding  the  portion  thereof 
through  said  two  allotments.  Work  was  forth- 
with commenced  under  such  contracts,  and  at 
the  commencement  of  this  action  (May  2,  1910) 
had  progressed  as  far  as  the  south  line  of  said 
allotments,  and  work  was  in  progress  over  prac- 
tically the  whole  line,  from  Newburgh  to  said 
allotments,  Induding  a  bridge  over  Eddy  Road." 
The  court  further  found  that  "on  April  19, 
1910,  the  contractor  entered  upon  the  right  of 
way  of  said  allotments  and  erected  on  Block  A 
a  large  l>arracks  for  housing  his  workmen  ;  also, 
two  or  three  days  before  this  suit  was  begun  on 
one  of  the  lots  near  Eddy  Road  he  erected  an 
office,  and  on  another  lot  near  the  office  he  com- 
menced the  erection  of  a  large  frame  building 
for  storing  materials.  This  .building  was  about 
two-thirds  completed  when  this  action  was  com- 
menced. This  action  was  commenced  on  May 
2,  1910.  At  the  time  of  the  commencement  of 
this  action  work  on  its  railroad  south  and  west 
of  said  allotments  had  progressed  so  far  that  it 
was  then  practically  impossible  for  said  defend- 
ant to  change  its  line  throagh  said  allotments." 
On  the  above  facts  so  found  by  the  drcuit  court, 
the  plaintiffs  below  are  chargeable  with  such 
laches  in  deferring  their  suits  for  almost  three 
years  after  knowing  the  defendant's  purpose  in 
acquiring  said  right  -of  way  that  they  are  not 
entitled  to  an  injunction  against  defendant  com- 
pany to  prevent  the  further  work  and  expend- 
itures in  completing  its  line  of  railroad  on  said 
right  of  way.  On  account  of  such  laches,  and 
the  character  of  the  alleged  interests  wbicli 
plaintiffs  below  allege  they  own  in  said  allot- 
ments and  the  several  lots  thereof,  to  wit,  a  re- 
striction by  covenant  in  the  deeds  for  said  lots 
to  their  use  for  residences  only,  under  a  gen- 
eral plan  of  the  original  grantors,  the  plaintiffs 
are  not  entitled  to  the  injunction  prayed  for, 
especially  against  the  defendant  below  in  its 
attempt  to  exercise  the  right  of  eminent  domain, 
under  the  facts  as  above  found,  although  the  de- 
fendant may  have  had  knowledge  of  snid  re- 
stricting covenants  when  it  acquired  its  right  of 
way.  The  remedy,  if  any,  is  at  law,  and  not  in 
equity.  It  is  therefore  considered  and  adjudged 
by  this  court  that  the  judgment  and  decree  of 
the  circuit  court  be  and  the  same  is  hereby  re- 
versed, the  injunctions  heretofore  granted  dis- 
solved, and  all  the  petitions  embraced  in  tliis 


record,   on   which   Injunction   was  granted,  ia 
whole  or  in  part,  are  dismissed. 

DAVIS,  SHAUCK.  PRICE,  and  JOHNSON, 
JJ.,  concur. 


CLEVELAND  &  M.  V.  RT.  CO.  v.  BOARD 
OF  COM'RS  OF  MAHONING  COUNTY  et  al. 
(No.  12,020.)  (Supreme  Court  of  Ohio.  Jnne 
13,  1911.)  Error  to  Circuit  Court,  Mahoning 
Coun^.  Hine,  Kennedy  &  Manchester,  for 
plaintiff  in  error.  M.  A.  Norris,  S.  S.  Conroy, 
and  W.  R.  Graham,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS.  PRICE,  and  DONAHUE,  JJ.,  oon- 
cor. 


COLUMBUS  aiTIZENS*  TELEPHONE 
CO.  V,  HUNTER.  (No.  12,680^  (Supreme 
Court  of  Ohio.  May  23,  1911.)  Error  to  <3ir- 
cuit  Court,  Franklin  County.  Daugherty,  Todd 
&  Rarey,  for  plaintiff  in  error.  Wilson  6c  Rec- 
tor, for  defendant  in  error. 

PER  CURIAM.    Judgment  afBrmed. 

SPEAR.  O.  J.,  and  SHAUCK.  PRICE, 
JOHNSON,  and  DONAHUE,  JJ.,  concnr. 


COLUMBUS  RY.  &  LIGHT  CO.  r. 
GROOMS.  (No.  12.577.)  (Supreme  Court  of 
Ohio.  Mlay  16,  1911.)  BSrror  to  Circuit 
Court,  Franklin  County.  -Booth,'  Keating, 
Peters  &  Pomerene,  for  plaintiff  in  error.  F. 
S.  Monnett,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  JOHNSON,  and  DONAHUB.  JJ., 
concur. 


CORNELL  et  al.  t.  CORNELL.  (No. 
11,980.)  (Supreme  Court  of  Ohio.  Jnne  13; 
1911.)  Error  to  Circuit  Court,  Columbiana 
Connty.  Metsger  &  Smith,  for  plaintifb  in  er- 
ror.   Taylor  &  Harris,  for  defendant  in  error. 

PER  CURIAM.  Judgment  modified.  Grounds 
stated  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  Judgment  of  the 
said  circuit  court  be  and  the  same  hereby  'H 
modified  by  allowing  to  the  said  Sampson  P. 
Cornell  a  further  'credit  in  addition  to  those 
Fillowed  him  by  the  circuit  court  of  the  sum  of. 
$214.43  for  expenses  paid  by  him  In  repair  and 
betterment  of  the  property  sought  to  be  parti- 
tioned in  this  action;  and,  there  being  no  other 
or  further  error  appearing  on  the  record  of  this 
case  to  the  prejudice  of  plaintiff  in  error,  it  is 
hereby  ordered  and  adjudged  that  said  judgment 
as  so  modified  be,  and  the  same  hereby  is,  af- 
firmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  JOHNSON,  and  DONAHUB.  JJ.. 
concur. 


DAVIES,  Auditor,  et  al.  t.  AC!KLIN. 
(No.  11,690.)  (Supreme  (3ourt  of  Ohio.  March 
14,  1911.y  Error  to  Circuit  Court,  Lucas  Clona- 
ty.  H.  C.  Webster.  Pros.  Atty.,  and  James  S. 
Martin,  for  plaintiffs  in  error.  B.  A.  Hayes, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE,  JJ.,  con- 


DEAN  T.  W.  J.  HAMILTON  COAL  CO.  et 
al.  (No.  12,599.)  (Supreme  Court  of  Ohio. 
May  31,  1911.)  Error  to  Chrcuit  Court,  Frank- 
lin County.    W.  G.  Brossman  and  W.  Et.  Jones. 
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for  plaintiff  in  error.  Addtson,  Sinka  ft  Bab- 
cock,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUOK.  PRICE,  JOHNSON,  and  DONA- 
HUB,  JJ.,  concur. 


DOWNS  T.  MILLER  et  al.  (No.  12,395.) 
(Supreme  Court  of  Ohio.  May  2,  1911.)  Er- 
ror to  (Sicult  (3ourt,  Roaj  County.  John  P. 
PhilliM,  for  plaintiff  in  error.  Silas  F.  Gar- 
rett, Elijah  Chitrlgbt,  Jr.,  and  Peter  J.  Blosser, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  a  J.,  and  SHAUCK  and  PRICE, 
JJ.,  ooncar. 


DUDLEY  et  «I.  t.  BOARD  OP  EDUCA- 
TION OF  LEIPSIC  VILLAGE  SCHOOL 
DIST.  et  al.  (No.  12,641.)  (Supreme  Court 
of  Ohio.  June  13,  1911.)  Error  to  Circuit 
Court,  Putnam  County.    Bailey  &  Leasure,  for 

Slaintifts  in  error.     A.  A.  Slaybaugb,  Watts  & 
[core,  and  Risser  &  Smith,  for  defendants  in 
•rror. 
PER  CURIAM.     Judgment  affirmed. 
SPEAR,    C.    J.,    and     SHAUCK,    PRICE, 
JOHNSON,  and  DONAHUE,  JJ.,  concur. 


BAST  OHIO  SEWER  PIPE  OO.T.  ADAMS. 

(No.  11,790.)  (Supreme  Court  of  Ohio.  March 
14,  1911.)  Error  to  Circuit  Court,  Jefferson 
County.  A.  C.  Lewis  and  J.  O.  Naylor,  for 
plaintiff  in  error.  P.  P.  Lewis  and  J.  W.  Por- 
ter, for  defendant  in  error. 

PER  CT7RIAM.     Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  JOHNSON,  and 
DONAHUE,  JJ.,  concur. 

BBERHARD  MFG.  CO.  T.  CLARKE.  (No. 
11,802.)  (Supreme  Cltourt  of  Ohio.  May  16, 
1911.)  Error  to  Circuit  Court,  Cuyahoga  Coun- 
ty. Ford,  Snyder  &  Tilden,  for  plaintiff  in  er- 
ror. Frank  C.  Scott  and  Foran  &  Powell,  for 
defendant  in  error. 

PER  CURIAM.  Judgment  reversed.  Grounds 
stated  in  journal  entry.  It  is  ordered  amd  ad- 
judged by  this  court  that  the  judgment  of  the 
•aid  circuit  court  be,  and  the  same  hereby  is, 
reversed  for  error  in  affirming  and  in  not  revers- 
ing the  judgment  of  the  court  of  common  pleas 
In  the  case  of  Ann  Clarke,  Adm'x,  v.  Eberhard 
Manufacturing  Company.  And  proceeding  to 
render  the  judgment  which  the  said  circuit 
court  should  have  rendered  it  is  considered  and 
adjudged  that  the  said  judgment  of  the  court 
of  common  pleas  of  Cuyahoga  county  be  and 
the  same  hereby  is  reversed  tor  error  in  giving 
in  charge  to  the  jury  plaintiff's  request  No.  7 
on  page  446  of  said  record;  also,  for  refusing 
to  give  to  the  juiy  defendant's  request  No.  35, 
to  be  found  on  page '456  of  the  printed  record. 

SPEJAR.  C.  J.,  and  DAVIS,  SHAUCK, 
JOHNSON,  and  DONAHUE,  JJ..  concur. 


BCKE3RT  ▼.  SHAFFER.  (No.  12.835.) 
(Supreme  Court  of  Ohio.  June  6,  1911.)  Ei^ 
ror  to  Circuit  Court,  Wood  County.  A.  W. 
Bckert  and  F.  P.  Reigle,  for  plaintiff  in  error. 
N.  B.  Harrington,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  JOHNSON,  and  DONAHUE,  JJ..  con- 


EDWARD  B.  FISHER  CO.  ▼.  WHEELER 
rt  al.  (No.  11,924)  (Supreme  CJourt  of  Ohio. 
May  16,  1911.)  Error  to  Circuit  Court,  Frank- 
lin Conntj.    Fred  O.  Rector,  for  plainiiff  in  er- 


ror. Harry  A.  CTIark  and  (Seorge  H.  Tones,  for 
defendants  in  error. 

PEJR  CURIAM.     Judgment  affirmed. 

DAVIS,  SHAUCK,  JOHNSON,  and  DONA- 
HUE],  JJ.,  concur. 


ERIE  STONE  CO.  v.  PLACE.  (No.  12,- 
689.)  (Supreme  Court  of  Ohio.  May  31,  1911.) 
Error  to  Circuit  Court,  Van  Wert  County. 
Blachly  &  Kerns,  for  plaintiff  in  error.  H.  U 
Conn  and  W.  H.  Dailey,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court)  reversed  and  judgment  of  the  common 
pleas  affirmed. 

SPEAR,  O.  J.,  and  DAVIS,  SHAUCK,  and 
PRICE,  JJ.,  concur. 


FEDERAL  GLASS  CO.  v.  PEyTRUSCHKB. 
CSo.  12,474.)  (Supreme  Court  of  Ohio.  March 
21,  1911.)  Error  to  Circuit  Court,  Franklin 
County.  Arnold,  Morton  &  Irvine  and  C.  B. 
Blanchard,  <or  plaintiff  in  error.  Watson, 
Stouffer  &  Davis,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK.  PRICE,  and  JOHNSON,  JJ.,  con- 
car. 


FEI/P  T.  LOWB.  (No.  11,913J  (Supreme 
Court  of  Ohio.  May  16,  1911.)  Error  to  Cir- 
cuit Court,  Lucas  County.  Albert  P.  McKee 
and  Claude  R.  Banker,  for  plaintiff  in  error, 
(jlenn  R.  C.  Ealing,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  and  JOHN- 
SON. JJ.,  concur. 


FOSTER  T.  CITY  OF  PORTSMOUTH. 
(No.  11,878.)  (Supreme  Court  of  Ohio.  May 
9,  1911.)  Error  to  Circuit  Court,  Scioto  Coun- 
ty. Evans  ft  Crawford,  for  plaintiff  in  error. 
Horace  L.  Small,  City  SoL,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE.  JJ„  con- 
car. 


FRASIER  et  aL  v.  VILLAGE  OF  BRIDGE- 
PORT. (No.  11,930.)  (Supreme  Court  of 
Ohio.  May  16,  1911.)  Error  to  Circuit  Court, 
Belmont  County.  John  B.  Driggs,  J.  C.  Hein- 
lein,  James  C.  Tallman,  W.  V.  Campbell,  and 
Hunter  S.  Armstrong,  for  plaintiffs  in   error. 

C.  L.  Weems,  George  C.   McKee,  and  Gordon 

D.  Kinder,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR.  G.  J.,  and  SHAUCK  and  JOHN- 
SON, JJ.,  concur. 


FREDBRKJKTOWN  OIL   ft  GAS   <30.  t. 

SCOTT.  (No.  11,933.)  (Supreme  Court  of 
Ohio.  May  23,  19ll.)  Error  to  Circuit  Court, 
Knox  County.  Waigbt  &  Moore,  for  plaintiff 
in  error.  Wm.  M.  Koons  &  Sons,  for  defend- 
ant in  error. 

PEm  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  and  JOHN- 
SON. JJ..  concur. 


FRET  et  aL  v.  HANDWORK  et  al.  (Na 
12.629.)  (Supreme  Court  of  Ohio.  May  81, 
1911.)  Error  to  Circuit  Court,  Wood  County. 
P.  P.  Riegle  and  EMward  Beverstock,  for  plain- 
tills  in  error.    Emery  F.  L^ynn,  QiUmer  ft  GiU- 
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mer,  Dooipace  &  Solether,  and  C.  W.  TVatkins, 
for  defendants  in  error. 

PER  CURIAM.    Jndgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHADCK, 
PRICE,  JOHNSON,  and  DONAHUE,  JJ^ 
concur. 


GALIiENSTBlN  et  al.  t.  CITY  OF  PORTS 
MOUTH.  (No.  12,397J  (Supreme  Court  of 
Ohio.  May  16,  1911.)  Error  to  Circuit  Court, 
Scioto  County.  Evana  &  Crawford,  for  plain- 
tiffs in  error.  Horace  L.  Small,  City  Sol.,  for 
dei:endant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  SHAUCK,  and  JOHNSON,  JJ.. 
concur. 


GASTON  T.  YOUNGSTOWN&O.R.R.CO. 

et  al.  (No.  11,758.)  (Supreme  Court  ef  Ohio. 
March  28,  1911.)  Error  to  Circuit  Court,  Co- 
lumbiana County.  P.  M.  Smith,  for  plaintiff  in 
error.  Squire,  Sanders  &  Dempsey,  Wm.  M. 
Duncan,  and  Metzger  &  Smith,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  modified.  Grounds 
stated  in  journal  entry.  This  court,  proceed- 
ing to  give  construction  to  the  decree  and  judg- 
ment of  said  circuit  court  of  November  2,  1908, 
finds  and  adjudges  that  the  order  directing  the 
plaintiff  in  error  to  execute  and  deliver  to  the 
said  railroad  company  a  deed  of  the  premises 
requires  only  a  deed  of  a  right  of  way,  and  does 
not  require  the  delivery  of  a  deed  conveying 
title  in  fee  simple.  This  court  further  finds 
and  adjudges  that  the  true  construction  of  that 
portion  of  said  judgment  and  decree  whereby 
the  clerk  of  the  court  is  directed  to  enter  on  the 
record  in  the  office  of  the  recorder  of  the  coun- 
ty, a  transfer  of  title  to  said  premises  to  the 
railroad  company,  ought  to  be  and  is  that  the 
entry  shall  show,  and  the  effect  of  the  record 
so  made  will  be,  the  transfer  of  title  to  a  right 
of  way  only  over  said  premises.  Giving  fur- 
ther construction  to  said  judgment  and  decree, 
this  court  finds  and  adjudges  that  the  same 
contains  nothing  preventing  plaintiff  in  error 
from  insisting  upon  the  stopping  at  the  plat- 
form of  a  reasonable  number  of  cars  daily  and 
from  enforcing  such  rig^ht  in  all  proper  and 
legal  ways,  which  right  is  hereby  expressly  re- 
sented to  bim.  And  the  judgment  of  the  cir- 
cuit court,  as  here  modified,  is  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  PRICE,  and 
JOHNSON,  JJ.,  concur. 


GENERAL  RT.  SIGNAL  OO.  t.  VALOIS. 
(Na  12,709.)  (Supreme  Court  of  Ohio.  March 
28,  1911.f  Error  to  Circuit  Court,  Lucas 
County.  Smith  &  Baker,  for  plaintiff  in  error. 
Stephen  Brophy,  for  defendant  in  error. 

PER  CURIAM.    Jndgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  PRICE,  JOHN- 
SON, and  DONAHUE,  JJ.,  concur. 


GEORGE  W.  CARMICHAEL  &  CO.  t. 
RACE.  (No.  12,201.)  (Supreme  Court  of  Ohio. 
June  6,  1911.)  Error  to  Circuit  Court,  Lake 
County.  Seaton  &  Paine,  for  plaintiff  in  error. 
B.  C.  Shepherd  and  H.  E.  Hammar,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  PRICE,  and  DONAHUE,  J7„ 
concur. 


GRRMOND  et  al.  v.  CONNBAUT  MUT. 
LOAN  &  TRUST  CO.  et  al.  (No.  12,473.) 
(Supreme  Court  of  Ohio.  March  21,  1911.) 
fiSrror    to    Circuit    Court,    Ashtabula    County. 


Allen  M.  Cox  and  H.  G.  Kingdom,  (or  plaintiff* 
in  error.  Perry  ft  Hitcbeodc,  for  defendants 
in  error. 

PER  CURIAM.     Jndgment  affirmed. 
DAVIS,    SHAUCK,    PRICE;    and    JOHN- 
SON, JJ.,  concur. 


OIACIN  T.  FRENCH  BROS.  DAIRY  00. 

(No.  11,983.)  (Supreme  Court  of  Ohio.  May 
23,  1911.)  Error  to  Circuit  Court,  Hamilton 
County.  Scott  Bonham,  for  plaintiff  in  error. 
Albert  Bettinger  and  J.  Shroder,  for  defendant 
in  error. 

PER  CURIAM.     Judgment  affirmed. 
DAVIS,  PRICE,  and  DONAHUE,  JJ.,  con- 
cur. 


GILFTLLAN  ▼.  BOWER  et  al.  (No.  12,- 
396.)  (Supreme  Court  of  Ohio.  May  2,  1911.) 
Error  to  Circuit  Court,  Ross  County.  John 
P.  Phillips,  for  plaintiff  in  error.  Silas  F. 
Garrett,  Elijah  Cutright,  Jr.,  and  Peter  J. 
Blosser,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  a  J.,  and  SHAUCK  and  PRICE^ 
JJ.,  concur. 


OOLNER  et  al.  v.  MEE^KER.  (No.  12,073.) 
(Supreme  Court  of  Ohio.  June  13,  1911.)  Er-. 
ror  to  Circuit  Court.  Cuyahoga  County.  Jas. 
W.  Stewart  and  White,  Johnson  &  Cannon,  for 
plaintiffs  in  error.  Gage,  Wilbur  &  Williams 
and  David  &  Heald,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  and  .DONAHUE,  JJ.,  con- 
cur. 


GREIAT  LAFAYETTE  Y.  PENNSYLVA- 
NIA CO.  (No.  12,013.)  (Supreme  Court  of 
Ohio.  June  27,  1911.)  Error  to  Circuit  Court, 
Mahoning  County.  Myron  A.  Norris  and 
James  V.  Murphy,  for  plaintiff  in  error.  Ar- 
rel,  Wilson  &  Harrington,  for  defendant  in  er- 
ror. 

PER    CURIAM.     Judgment    affirmed. 

SPEAR,  C  J.,  and  DAVIS  and  PRICE; 
JJ.,  concur. 


HAGUE  ▼.  HAGUE  et  al.  (No.  11,979.) 
(Supreme  Court  of  Ohio.  Mar  81,  1911.)  Er- 
ror to  Circuit  Court,  Muskingum  County, 
Winn  ft  Bassett,  for  plaintiff  in  error.  John 
R.  Stonesipher  and  John  J.  Adams,  for  de- 
fendants in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE,  JJ.,  con- 
cur. 


HAMBURGER  v.  CINCINNATI  TRAC- 
TION CO.  (No.  12,735.)  (Supreme  Court  of 
Ohio.  April  11,  1911.)  Error  to  Circuit  Court, 
Hamilton  County.  Horstman  &  Horstman,  for 
plaintiff  in  error.  Miller  Outcalt  and  J.  W. 
Heintzman,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  JOHNSON, 
and  DONAHUE,  JJ.,  concur. 


HAMII/rON  LUMBER  CO.  v.  HAMIL- 
TON HOMESTEAD  &  LOAN  CO.  et  aU 
(No.  11.909.)  (Supreme  Court  of  Ohio.  June 
20,  1911.)  Error  to  Circuit  Court,  Butler 
County.     Sam.  D.  fitton,  Jr.,  for  plaintiff  ia 
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error.  M.  O.  Bnms,  Beokley  A  Beckley,  and 
Nelson  Williams,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  and  JOHN- 
SON, JJ.,  concur. 


HARDBSTT  et  aL  v.  OSBORN.  (No.  12,- 
037.)  (Supreme  Court  of  Ohio.  May  9,  1911.) 
Error  to  Circuit  Court,  Franklin  County. 
Warner  &  Halterman  and  Pngh  &  Pugh,  for 
plaintiffs  in  error.  Williams,  Williams,  Tay- 
lor &  Nash  and  Charles  J.  Pretzman,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  affinned. 

DAVIS,  PRICE,  and  DONAHUE,  JJ.,  con- 
cur. 


HARDING  ▼.  COMMISSIONERS  OF 
ROAD  DIST.  NO.  1  et  al.  (No.  13,031.)  (Su- 
preme Court  of  Ohio.  June  20,  1911J  Error 
to  Circuit  Court,  Mahoning  County.  De  Camp 
&  Jackson,  for  plaintiff  in  error.  W.  S.  Ander- 
son &  Son,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  PRICE,  JOHN- 
SON, and  DONAHUE,  JJ.,  concur. 


HARMON  V.  BROWN.  (No.  12,623.)  (Su- 
preme Court  of  Ohio.  March  21,  1911.)  Er- 
ror to  Circuit  Court,  Lucas  County.  Julian 
H.  Tyler  and  Morison  R.  Waite,  for  plaintiff 
In  error.  Marshall  &  Fraser  and  George  0. 
Bryce,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEJAR,  C.  J.,  and  DAVIS,  PRICE,  JOHN- 
SON, and  DONAHUE,  JJ.,  eoncur.     . 


HARMON  V.  MORIARITY.  (No.  12,708.) 
(Supreme  Court  of  Ohio.  June  27,  19110  Er- 
ror to  CSrcuit  Court,  Lucas  County.  Morison 
B.  Waite  and  Julian  H.  Tyler,  for  plaintiff  in 
error.  Wm.  B.  Duck  and  Harry  £X  King,  for 
defendant  in  error. 

PER  CURIAM.  Judgments  reversed  and 
judgment  for  plaintiff  in  error.  Grounds  stat- 
ed m  journal  entry.  It  is  ordered  and  adjudg- 
ed by  this  court  that  the  judgment  of  the  said 
circuit  court  be,  and  the  same  hereby  is,  re- 
versed for  error  in  affirming  and  in  not  revers- 
ing the  judgment  of  the  court  of  common  pleas 
of  Lucas  county,  Ohio,  in  the  case  of  Thomas 
Moriarity  v.  Judson  Harmon,  Receiver.  And, 
proceeding  to  render  the  judgment  which  the 
said  circuit  court  should  have  rendered,  it  is 
considered  and  adjudged  by  this  court  that  the 
said  judgment  of  the  court  of  common  pleas  of 
Lucas  county  in  said  cause  of  Thomas  Moriar- 
ity V.  Judson  Harmon,  Receiver,  be  and  the 
same  hereby  is  reversed  for  error  in  overruling 
the  motion  made  bv  said  Harmon,  receiver,  at 
the  conclusion  of  all  the  evidence,  for  an  order 
arresting  said  evidence  and  directing  the  jury 
to  return  a  verdict  for  said  Judson  Harmon, 
receiver,  and  in  not  granting  said  motion,  and 
for  error  in  overruling  the  motion  of  said  Jud- 
son Harmon,  receiver,  for  a  new  trial,  this 
court  being  of  opinion  that  there  is  no  evidence 
contained  in  the  record  tending  to  show  neg- 
ligence on  the  i)art  of  the  employes  of  the  said 
receiver  in  the  operation  of  its  train  or  other- 
wise, nor  that  any  act  of  said  employes  brought 
about,  or  contributed  to,  the  injury  to  said 
Moriarity. 

SPEAR,  O.  Jm  and  DAVIS,  SHAUCK, 
JOHNSON,  and  DONAHUE,  JJ.,  concur. 


HART  v.   POOR  et  ol.     (No.  12.841.)   (Su- 
preme (Toort  of  Ohio.    May  31,  1911.)    Error 


to  Circuit  Court,  Hamilton  County.  Cohen 
&  Mack  and  Milton  Hurtig,  for  plaintiff  in 
error.     Frank  F.  Dinsmore,  for  defendants  in 


PER   CURIAM.     Judgment  affirmed. 
DAVIS,     SHAUCK,     PRICE,     JOHNSON, 
and  DONAHUE,  JJ.,  concur. 

HBAFIELD  v.  COLUMBUS  CHAIN  C!0. 
(No.  11,827.)  (Supreme  Court  of  Ohio.  May 
9,  1911.)  Error  to  Circuit  Court,  Franklin 
County.  Addison,  Sinks  &  Babcock,  for  plain- 
tiff in  error.  Barton  Griffith,  S.  A.  Webb,  and 
Cyrus  Huling,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  Grounds 
stated  in  journal  entry.  This  court  finding 
from  the  record  that  the  circuit  court  in  pass- 
ing upon  the  record  of  the  court  of  common 
pleas,  and  in  reviewing  the  evidence  given  in 
that  court  at  the  trial  of  Heafield  against  the 
Columbus  Chain  Company,  found  that,  by  the 
manifest  weight  of  the  evidence,  the  transac- 
tion commenced  with  the  acquisition  of  the 
stock  certificates  by  plaintiff  in  error,  Heafield, 
and  the  consideration  for  the  $8,000  note  was 
a  gambling  contract  within  the  meaning  of 
section  4269,  Rev.  St;  and,  this  court  being 
of  opinion  that  such  an  infirmity  may  be  taken 
advantage  of  by  the  said  chain  company,  it  is 
considered  and  adjudged  that  the  judgment  of 
the  circuit  court  be,  and  the  same  is  hereby, 
affirmed. 

_^  SPEAR,  O.  J„  and  PRICE,  JOHNSON,  and 
DONAHUE,  JJ.,' concur. 


HOGUB  et  al.  v.  ELLIOTT  et  al.  (No.  12.- 
603.)  (Supreme  Court  of  Ohio.  May  81, 
1911.)  Error  to  Circuit  Court,  Montgomery 
County.  QottschaU  &  Turner,  for  plaintiffs 
in  error.  Powell  &  Howell,  for  defendanU  in 
error. 

PER  CURIAM.     Judgment  affirmed. 
SHAUCK.  PRICE,  JOHNSON,  and  DONA- 
HUE, JJ.,'  concur. 


HOLLAND  v.  MAXWELL  et  al.  (No.  11,- 
746.)  (Supreme  Court  of  Ohio.  April  11, 
1911.)  Error  to  Circuit  Court,  Greene  Coun- 
ty. M.  R.  Snodgrass,  for  plaintiff  In  error. 
Charles  L.  Spencer  and  Maiwell  &  Maxwell, 
for  defendants  in  error. 

PER  CURIAM.  Petition  in  error  dismissed 
on  authority  of  Collins  v.  Davis,  33  Ohio  St. 
5(57,  and  Andrews  v.  City  of  Youngatown,  25 
Ohio  St.  218. 

DAVIS,  SHAUCK,  PRICE,  JOHNSON,  and 
DONAHUE,  JJ.,  concur. 


HOLMES  V.  MARVIN.  (No.  11.845.)  (Su- 
preme Court  of  Ohio.  May  9,  1911.)  Error 
to  Circuit  Court,  Hancock  County.  Squire, 
Sanders  &  Dempsey  and  E.  V.  Bope,  for  plain- 
tiff, in  error.  George  F.  Pendleton  and  Alfred 
Graber,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  JOHNSON,  and  DONA- 
HUE, JJ..  concur. 


HOMER  V.  ROSS.  (No.  12,504.)  (Supreme 
Court  of  Ohio.  April  11,  1911.)  Error  to 
Circuit  Court,  Holmes  County.  W.  &  Wayne 
Stillwell,  for  plaintiff  in  error.  W.  J.  Wei- 
rick,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  and  JOHNSON.  JJ..  con- 
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HOSHOR  T.  BOARD  OF  COM'RS  OF 
FAIRFIELD  COUNTY.  (No.  12,946.)  (Su- 
preme Court  of  Ohio.  June  27,  1911.)  Eiv 
ror  to  Circuit  Court,  Fairfield  County.  C.  A. 
RadcIiSe  and  M.  A.  Daugberty,  for  plaintiff  in 
error.  T.  T.  Courtright,  Pros.  Atty.,  U.  S. 
Brandt,  W.  H.  Land,  and  J.  E.  Todd;  for  de- 
fendant in  error. 

PER  CURIAM.  Judgment  affirmed  on  the 
reasoning  of  the  opinion  of  the  circuit  court 
of  Fairfield  county,  in  this  case. 

DAVIS,  SHAUCK,  and  PRICE,  JJ.,  concur. 
DONAHUE,  J.,  not  participating. 


HURLBUT  V.  JONES.  (No.  11,701.)  (Su- 
preme Court  of  Ohio.  April  18^  1911.)  Error 
to  Circuit  Court,  Sandusky  Cfounty.  J.  D. 
Finch,  W.  J.  Mead,  and  Lester  Wilson,  for 
plaintiff  in  error.  Finefrock,  Carver  &  Bogue, 
Garver,  Garver  &  Garver,  and  L.  J.  Turley, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed.  Ground 
stated  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  Judgment  of  said 
circuit  court  be  and  the  same  is  hereby  af- 
firmed on  the  ground  only  that  paragraph  6 
on  page  225  of  the  printed  record,  while  a 
fair  statement  of  the  law  generally,  is  not  coi^ 
rect  as  applied  to  the  facts  and  circumstances 
of  this  case  as  disclosed  by  the  evidence  with 
respect  to  the  confidential  relation  existing 
between  the  parties.  The  question  of  the  right 
to  amend  the  bill  of  exceptions  is  not  passed 
upon. 

SPEAR,  C.  J-  and  PRICE,  JOHNSON,  and 
DONAHUE,  JJ.^  concur. 


INCORPORATED  VILLAGE  OP  MEN- 
DEN  et  aL  T.  SMITH  et  al.  (No.  11,953.) 
(Supreme  Court  of  Ohio.  May  23,  1911.)  Er- 
ror to  Circuit  Court,  Mercer  County.  Frank 
V.  Short,  City  Sol.,  and  Robert  L.  Mattingly, 
for  plaintiffs  in  error.  James  D.  Johnson,  for 
defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE^  JJ„  con- 
car. 


INGERSOLL  AMUSEMENT  CO.  v.  STILES. 
(No.  11,642.)  (Supreme  Court  of  Ohio.  March 
14,  1911.)  Error  to  Circuit  Court,  Mahoning 
County.  Arrel,  Wilson  &  Harrington,  for 
plaintiff  in  error.  George  EJdwards  and  D.  F. 
Anderson,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed.  Grounds 
stated  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the 
said  circuit  court  be,  and  the  same  hereby  is, 
reversed  for  error  in  affirming,  and  in  not  re- 
versing the  jud^ent  of  the  court  of  common 
pleas  of  Mahoning  county  in  the  case  of  Mar- 
ietta Stiles  v.  Ingersoll  Amusement  Company. 
And,  proceeding  to  render  the  judgment  which 
said  circuit  court  should  have  rendered.  It  is 
considered  and  adjudged  that  the  judgment  of 
said  court  of  common  pleas  in  the  said  cause 
be,  and  the  same  is  hereby,  reversed  for  error 
in  the  admission  of  evidence  and  for  overrul- 
ing the  motion  for  new  trial,  there  being  a 
fatal  variance  between  the  allegations  of  neg- 
ligence In  the  amended  petition  and  the  evi- 
dence given  at  the  trial,  and  for  failure  of  proof 
to  support  the  averments  of  negligence  in  said 
amended  petition. 

SPEAR,  C.  3.,  and  SHAUCK,  PRICE, 
JOHNSON,  and  DONAHUE,  JJ..  concur. 


INTERURBAN  RY.  &  TERMINAL  CO.  v. 
HINES.     (Nu.   12,529.)     (Supreme   Court   of 


Ohio.  June  13,  1911.>  Error  to  (Tircnlt  Court 
Clermont  County.  Frank  F.  Dinsmore  and 
Charles  M.  Leslie,  for  plaintiff  in  error.  Pres- 
cott  Smith,  Hugh  L.  Nichols,  and  D.  W.  Mur- 
phy, for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK,  FRICB^ 
JOHNSON,  and  DONAHUE,  JJ.,  concur. 


JONES  T.  MAHONING  VALLEY  RY.  CO. 
(No.  11,678.)  (Supreme  Court  of  Ohio.  March 
14,  1911.)  Error  to  Circuit  Court.  Mahoning 
County.  T.  H.  Gillmer  and  W.  S.  Anderson 
&  Son,  for  plaintiff  in  error.  Arrel,  Wilson  & 
Harrington,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed  because 
of  error  in  refusing  the  tenth  request  to  charge. 

SPEAR,  O.  J.,  and  SHAUCK,  PRICE,  and 
DONAHUE,  JJ.,  concur. 


KELLER  y.  KELLER  et  aL  (No.  12,653.) 
(Supreme  Court  of  Ohio.  June  27,  1911.)  Er- 
ror to  Circuit  Court,  Licking  County.  S.  L. 
James,  for  plaintiff  in  error.  Flory  &  Flory 
and  Fulton  &  Fnlton,  for  defendants  in  er- 
ror. 

PER  CURIAM.    Judgment  afluraed. 

DAVIS,  SHAUCK,  PRICE,  and  JOHNSON, 
JJ.,  concur. 


KELLER  v.  WILSON.  (No.  12.573.)  (Su- 
preme Court  of  Ohio.  May  9,  1911.)  Error 
to  Circuit  Court,  Lawrence  tJounty.  Jnlloa 
L.  Anderson,  for  plaintifP  in  error.  J.  G.  Riley 
and  O.  E.  Irish,  for  defendant  In  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  and  JOHNSON. 
JJ.,  concur. 


KELLEY  ISLAND  LIME  *  TRANSPORT 

CO.  T.  KAHLER.  (No.  12,1680  (Supreme 
Court  of  Ohio.  May  23,  1911.)  Error  to  Cir- 
cuit Court,  Erie  County.  Roy  H.  Williams, 
H.  E.  McKeehan,  Williams  &  Steinemann,  and 
Hoyt,  Dustin,  Kelley,  McKeehan  ft  Andrews, 
for  plaintiff  in  error.  Bentiey  ft  McCrystal, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

PRICE,  JOHNSON,  and  DONAHUE,  JJ, 
concur. 


KELLY  V.  VANNATTA  et  al.  (No.  IL- 
9740  (Supreme  Court  of  Ohio.  May  31, 
1911.)  Error  to  Circuit  Court,  Knox  County. 
Owen  &  Carr,  for  plaintiff  in  error.  Cohtm- 
bus  Ewalt  and  Park  B.  Blair,  for  defendants 
In  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  and  JOHN- 
SON, JJ.,  concur. 


KILBOURNE  v.  STATE.  (No.  12,805.)  (Sn- 
preme  Court  of  Ohio.  May  9,  19110  Error 
to  Circuit  Court,  Franklin  County.  Badger  ft 
Ulrey  and  M.  B.  Eamhart,  for  plaintiff  ia 
error.  Webber,  McCoy,  King  &  Game,  Edward 
C.  Turner,  Pros.  Atty.,  and  H.  S.  Ballard. 
Asst.  Pros.  Atty.,  for  the  State. 

PER  CURIAM.  Judgment  reversed.  Grounds 
stated  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the 
said  circuit  court  be,  and  the  same  hereby  ia. 
reversed  and  the  judgment  of  the  common  pleaa 
court  is  reversed  for  error  of  the  common  pleas 
court  in  its  charge  to  the  jury  with  referenca 
to  the  tcstimojiy  of  an  acuuiuplice.  and  said 
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cause  is  remanded  to  the  common  pleas  court 
for  further  proceedings  according  to  law. 

DAVIS,    PRICE,    JOHNSON,   and    DONA- 
HUE, J  J.,  concur. 


KOELLNER  y.  EIGHT  HOUR  TOBACCO 
CO.  (No.  12,465J  (Supreme  Court  of  Oiiio. 
June  20,  1911.)  EJrror  to  Circuit  Court,  Ham- 
ilton County.  Thome  Baker,  for  plaintiff  in 
error.  Robertson  &  Buchwalter  and  T.  C. 
Jong,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed  and 
Judgment  of  the  common  pleas  aflSrmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  JOHNSON,  and  DONAHUE,  JJ., 
concoc. 


liAKB  ERIE  4  W.  R.  CO.  t.  SCHWARTZ. 
CNo.  12,639J  (Supreme  Court  of  Oliio.  June 
6,  1911.)  Krror  to  Circuit  Court,  Allen  Coun- 
ty. John  B.  Cockrum,  Richie  &  Richie,  and 
W.  H.  Lieete,  for  plaintiff  in  error.  Fred 
Ft^nce  and  Halfhill,  Quail  &  Kirk,  tor  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

SHAUCK,  PRICE,  JOHNSON,  and  DONA- 
HUE, JJ.,  concor. 


I<AKE  SHORE  ELECTRIC  RT.  CO.  T. 
MILLS.  (No.  11,725.)  (Supreme  Court  of 
Ohio.  March  14,  1911.)  Error  to  Circuit 
Court,  Cuyahoga  County.  M.  B.  &  H.  H. 
Johnson  and  T.  H.  Hogsett,  for  plaintiff  in  ei^ 
tor.  R.  B.  &  A.  O.  Newcomb  and  Skiles, 
Green  &  Skllea,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed,  the  er- 
rors complained  of  not  being  prejndicial. 

SPEAR,  G.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  and  DONAHUE,  JJ..  concur. 


LAVIN  et  al.  v.  STASEL.  (No.  12,664.) 
(Supreme  Court  of  Ohio.  June  27,  1911.)  Er- 
ror to  Circuit  Court,  Licking  County.  J.  F. 
Lingafelter  and  L.  G.  Russell,  for  plaintiffs  in 
error.  Albert  A.  Stasel.  for  defendant  in  er- 
ror. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS.  PRICE,  and  JOHNSON,  JJ.,  con- 
cur. 


LAWS  y.  HBUGSS  OPERA  HOUSE  CO. 
(No.  12,662.)  (Supreme  Court  of  Ohio.  May 
9,  1911.)  Error  to  Circuit  Court,  Hamilton 
County.  Maxwell  &  Ramsey  and  Joseph  S. 
Graydon,  for  plaintiff  In  error.  Jones  &  Jones, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

PRICE,  JOHNSON,  and  DONAHUE,  JJ., 
concur. 


LEE  T.  DONOVAN  WIRE  &  IRON  CO. 
fNo.  12,6840  (Supreme  Court  of  Ohio.  May 
81,  1911.)  Error  to  Circuit  Conrt,  Lucas  Coun- 
ty. Sala  &  Carabin  and  Lindley  W.  Morris, 
for  plaintiff  in  error.  Doyle  &  Lewis,  for  de- 
fendant in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,    SHAUCK,   and   DONAHUE,    JJ., 


LIMA  LOCOMOTIVE  &  MACHINE  CO.  v. 
VAN  PELT.  (No.  12,701.)  (Supreme  Court 
of  Ohio.  June  27,  1911.)  Error  to  Circuit 
Court,   Allen   County.      Smith    &   Baker   and 


Prophet  &  Eastman,  for  plaintiff  in  error.  L 
R.  Longsworth.   for  defendant  is  error. 

PER   CURIAM.     Judgment  affirmed. 

SHAUCK,  PRICE.  JOHNSON,  and  DON- 
AHUE, JJ.,  concur. 


LITTLE  y.  AULTMAN,  MILLER  &  CO.  et 

al.  (No.  12,652.)  (Supreme  Court  of  Ohio. 
J'une  27,  1911.)  Error  to  Circuit  Court,  Sum- 
mit County.  Harry  L.  Snyder.  Hagelbarger  & 
Mottinger,  Hoyt,  Dustin,  Kelley,  McKeehan 
&  Andrews,  and  T.  H.  Bushnell,  for  plaintiff 
in  error.  Rogers  &  Rowley,  for  defendants  in 
error. 

PER  CURIAM.    Judgment  affirmed. 
DAVIS,   PRICE,    JOHNSON,    and  DONA- 
HUB;    JJ.,    concur. 


LOTHAMER  et  al.  y.  McAM^ISTER.  (No. 
12,498.)  (Supreme  Conrt  of  Ohio.  March,  28, 
1911.)  Error  to  Circuit  Conrt,  Stark  County. 
E.  L.  Mills  and  W.  J.  Piero.  for  plaintiffs  In 
error.  Shields  &  Pomerene  and  W.  O.  Wemtz, 
for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS.  SHAUCK.  PRICE,  and  JOHN- 
SON, JJ.,  concur.  DONAHUE,  J.,  not  par- 
tidpeting. 


McALISTER  v.  HAOAN  et  aL  (No.  12.- 
4920  (Supreme  Court  of  Ohio.  March  28, 
1911.)  Error  to  Circuit  Court,  Stark  County. 
W.  0.  Wemte  and  Shields  &  Pomerene,  for 
plaintiff  in  error.  Welty  &  Albaugh  and  Web- 
ber &  Turner,  for  defendants  in  error. 

PER   CURIAM.     Judgment   affirmed. 

DAVIS,  SHAUCK.  PRICE,  and  JOHN- 
SON, JJ.,  concur.  DONAHUE.  X,  not  par- 
ticipating. 


McBlANK,  County  Treasurer,  y.  WOOD  et 
aL  (No.  12,665.)  (Supreme  Court  of  Ohio. 
June  27,  1911.)  Error  to  Circuit  Court,  Hu- 
ron County.  Don  J.  Young,  for  plaintiff  In 
error.    A.  V.  Andrews,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK,  and 
DONAHUE,  JJ,,  concur. 

McNAMARA  t.  O'NEIL  et  al.  (No.  12,- 
0410  (Supreme  Court  of  Ohio.  April  18, 
1911.)     Earor  to  Circuit  Court,  Summit  Ooun- 

g.     Miller  &  Wilson,  Slabaugh,   Seiberling  & 
nber,  and  S.  A.  Decker,  for  plaintiff  iu  error. 
Allen,  Waters,  Young  &  Andreas,  for  defend- 
ants in  error. 
PER  CURIAM.     Judgment  affirmed. 
SPEAR,  C.  J.,  and  SHAUCK  and  JOHN- 
SON, JJ.,  concur. 


MAHONING  VALLEY  RY.  CO.  v.  HILL. 

(No.  12,566.)  (Supreme  Court  of  Ohio.  May 
23,  1911.)  Error  to  Circuit  Court,  Mahoning 
County.  Arrel,  Wilson  &  Harrington,  for 
plaintiff  in  error.  D.  F.  Anderson,  for  defend- 
ant in  error. 

PER    CURIAM.      Judgment   affirmed. 

SP£1AR.  C.  J.,  and  PRICE  and  DONAHUE, 
JJ.,  concur. 


MAIN  ▼.  CUMMINS  WILD  WEST  EXHI- 
BITION CO.  et  al.  (No.  12,523.)  (Supreme 
Court  of  Ohio.  April  2,5,  19110  Error  to  Cir- 
cuit Court,  Ashtabula  County.  A.  J.  Trunkey 
and  Charles  Lawyer,  for  plamtiC  in  error.    H. 
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E.  Staitey  and  W.  W.  Woodbury,  for  defeod- 
nnts  in  error. 

PEJRCUR.IAM.  Judgment  affini]«d.  Grounds 
stated  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the 
said  circuit  court  be,  and  the  same  hereby  is, 
nfflrmed,  it  appearing  from  the  certified  tran- 
script ci  journal  entries  in  the  court  of  common 
pleas  in  said  cause  that  the  final  judgment  In 
the  said  court  of  common  pleas  was  entered  on 
the  journal  of  said  court  December  18,  1909, 
and  that  the  appeal  bond  was  filed  in  said  court 
more  than  30  days  thereafter,  to  wit,  January 
22,  1910,  no  correction  of  that  record  having 
been  made  or  prayed  for  in  said  court  of  com- 
mon pleas,  being  the  only  court  possessed  of 
power  to  make  such  correction. 

DAVIS,  JOHNSON,  and  DONAHUE.  JJ„ 
concur. 


MAtTK  V.  SHEIiLABABGER  et  al.  (No. 
12.171.)  (Supreme  Court  of  Ohio.  April  25, 
39110  Error  to  Circuit  Court,  Mercer  County. 
H.  O.  Richie  and  C.  S.  Mauk,  for  plaintiff  in 
error.  C.  S.  Younger,  Frank  V.  Short,  and 
Ford  Sc  Raudabaugh,  for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed  and 
judgment  of  the  common  pleas  court  affirmed  on 
anthoritv  of  Sears  v.  Sears,  77  Ohio  St.  104,  82 
N.  E.  1(567,  17  L.  R.  A.  (N.  S.)  353. 

SPEAR,  0.  J.,  and  DAVIS,  PRICE,  JOHN- 
SON, and  DONAHUE,  JJ.,  concur. 


MAZELIN  et  al.  y.  MAZELIN  et  al.  (No. 
11.720.)  (Supreme  Court  of  Ohio.  March  21, 
1911.)  Error  to  Circuit  Court,  Licking  County. 
Frederic  M.  Black  and  Kibler  &  Montgomery, 
for  plaintiffs  in  error.  Smythe  &  Smythe.  Ful- 
ton &,  Fulton,  and  T.  B.  Fulton,  for  defendants 
in  error. 

PER  CURIAM.  Judgment  reversed.  Grounds 
stated  in  journal  entry.  It  is  ordered  and  ad- 
judged by  this  court  that  the  judgment  of  the 
said  circuit  court  be,  and  the  same  hereby  is, 
reversed  for  error  in  afiirming  and  in  not  revers- 
ing the  judgment  of  the  court  of  common  pleas 
of  Licking  county.  And,  proceeding  to  render 
the  judgment  which  said  circuit  court  should 
have  rendered,  it  is  considered  and  adjudged  by 
this  court  that  the  judgment  of  the  court  of 
common  pleas  of  Licking  county  in  said  cause 
be  and  the  same  is  hereby  reversed  for  error  in 
excluding  and  in  not  admitting  in  evidence  the 
agreement  of  March  14.  1904.  the  said  agree- 
ment being,  in  the  judgment  of  this  court,  com- 
petent as  contradictory  evidence  or  impeaching 
evidence,  that  it  was  material,  and  that  its  ex- 
clusion was  prejudicial  error. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK. 
PRICE,  and  JOHNSON,  JJ.,  concur.  DON- 
AHUE, J.,  not  participating. 


METZGEM  et  al.  v.  TRUST  CO.  OF  AMER- 
ICA et  al.  (No.  11,769.)  (Supreme  Court  of 
Ohio.  April  18,  1911.)  Error  to  Circuit  Court, 
Lucas  County.  Gocke  &  Anderson,  Kohn  & 
Northup,  and  King,  Tracy,  Chapman  &  Welles, 
for  plaintiffs  in  error.  Smith  &  Beckwith,  for 
defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  a  J.,  and  SHAUCK  and  JOHN- 
SON, JJ.,  concur. 


METZGER  SEED  ft  OIL  CO.  v.  BERG. 
(No.  12.567.)  (Supreme  Court  of  Ohio.  May 
31,  1911.)  Error  to  Circuit  Court,  Lucas 
County.  Smith  &  Baker,  for  plaintiff  in  error. 
Orville  S.   Brumback,   for   defendant  in  error. 

PER  CURIAM.  Judgment  reversed  and 
judgment  for  plaintifC  in  error.    Grounds  stat- 


ed in  journal  ent^.  It  te  ovdered  and  adjudg- 
ed by  this  court  that  the  judgment  of  the  said 
circuit  court  be,  and  the  same  hereby  is,  re- 
versed for  error  in  affirming  the  judgment  of  the 
common  pleas  court,  and  the  court  finds  that 
there  is  error  in  the  record  and  the  proceeding 
of  the  court  of  common  pleas  in  this,  that  said 
court  erred  in  overruling  the  motion  of  defend- 
ant at  the  close  of  the  evidence  in  the  case 
to  arrest  the  evidence  from  the  jury  and  to 
direct  a  verdict  in  favor  of  the  defendant,  for 
which  error  it  is  ordered  and  adjudged  that 
said  judgment  of  the  court  of  common  pleas  be, 
and  the  tame  is,  hereby  reversed;  and,  coming 
now  to  render  the  judgment  that  the  court  of 
common  pleas  should  have  rendered,  it  is  or- 
dered and  adjudged  that  the  petition  of  plain- 
tiff, the  defendant  in  error  herein,  be,  and  it  is 
hereby,  dismissed. 

DAVIS,     SHAUCK,     PRICE.     JOHNSON, 
and  DONAHUE,  JJ.,  concur. 


MICHIGAN  MUT.  LIFE  INS.  CO.  v. 
WHITAKER.  (No.  12.586.)  (Supreme  Court 
of  Ohio.  May  9,  1911.)  Error  to  Circuit 
Court,  Hamilton  County.  A.  H.  Wilkinson,  J. 
C.  Voorheis,  and  Robert  Ramsey,  for  plaintiff 
in  error.  Charles  W.  Baker  and  Thome  Baker, 
for  defendant  in  error. 

PER   CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK. 
PRICE,  JOHNSON,  and  DONAHUE,  J  J., 
concur.     Affirmed  on  rehearing,  infra. 


MICHIGAN  MUT.  LIFE  INS.  CO.  v. 
WHITAKER.  (No.  12,586.)  (Supreme  Court 
of  Ohio.  June  13,  1911.)  Error  to  Circuit 
Court,  Hamilton  County.  A.  H.  Wilkinson. 
J.  C.  Voorheis,  and  Robert  Ramsey,  for  plain- 
tiff in  error.  Charles  W.  Baker  and  Thome 
Baker,  for  defendant  in  error.     On  rehearing. 

PER  CURIAM.  Former  judgment  (supra) 
adhered   to. 

SPEAR,  C.  J.,  and  PRICE,  JOHNSON,  and 
DONAHUE.  JJ..  concur. 


MILLER  T.  HATX  et  al.  (No.  11,880.) 
(Supreme  Court  of  Ohio.  May  9,  1911.)  Er- 
ror to  Circuit  Court.  Henry  County.  P.  C. 
Prentiss,  for  plaintiff  in  error.  Donovan  & 
Dittmer,  for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  and  JOHN- 
SON. JJ.,  concur. 


MITZ  et  al.  t.  FRIEDMAN  et  al.  (No.  11,- 
815.)  (Supreme  Court  of  Ohio.  April  25, 
1911.)  Error  to  Circuit  Court,  Richland  Coun- 
ty. A.  A.  Douglass  and  Reed  &  Beach,  for 
plaintiffs  in  error.  Cummings,  McBride  & 
Wolfe,  for  defendants  In   error. 

PER    CURIAM.     Judgment    affirmed. 

DAVIS,  PRICE,  and  JOHNSON,  JJ..  con- 
cur. 


MT.  GILEAD  NAT.  BANK  v.  POLLOCK. 
(No.  12.674.)  (Supreme  Court  of  Ohio.  Jun« 
27.  1911.)  Error  to  Circuit  Courtt_MorTOW 
County.  L.  K.  Powell  and  Harlan  &  Wood,  foi 
plaintiff  in  error.  T.  B.  Matecr  and  M.  W. 
.Spear,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS.  SHAUCK. 
PRICE,  and  JOHNSON,  JJ.,  concur. 


MURPHY  T.  BROWN  et  al.     (No.  12.571.) 
(Supreme  Court  of  Ohio.    M«y  9.  1811.)    Er^ 
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Mr  to  Clrcnlt  Coart,  Moatgomei?  County.  O. 
C.  Snipe,  for  plaindff  in  error.  K.  Otto  Bau- 
man,  van  Deman,  Bnrkhart  &  Smith,  and  Mc- 
Connaughey  &  Shea,  for  defendants  in  error. 

PBB  CURIAM.     Judgment  affirmed. 

DAVIS,  8HAUCK,  PRICE,  and  JOHNSON. 
JJ.,  ooncnr. 

MYEOtS  T.  MASSILIiON  LOAN  &  BUILD- 
ING CO.  (No.  11,943.)  (Supreme  Court  of 
Ohio.  May  16,  1911.)  E>ror  to  Clrcnlt  Court, 
Stark  County.  D.  V.  Keinoehl,  for  plaintitE  in 
error.  W.  E.  N.  Hemperly  and  Shields  & 
Pomerene,  for  defendant  in  error. 

PER   CURIAM.      Judgment   affirmed. 

DAVIS.  PRICE,  and  JOHNSON.  JJ,.  con- 
cur. 


NATIONAL  MASONIC  PROVIDENT 
ASS'N  T.  BARNES.  (No.  12,450J  (Supreme 
Court  of  Ohio.  April  25,  1911.)  Error  to  Cir- 
cait  Court,  Licking  County.  Cummings.  Mc- 
Bride  &  Wolfe  and  Kibler  &  Montgomery,  for 
plaintiff  in  error.  A.  A.  Stasel.  for  defendant 
in  error. 

PER  CURIAM.     Judgment   affirmed. 

DAVIS,  SHAUCK,  and  PRICE,  JJ..  con- 
cur. 


NBAL  ▼.  CLEVELAND,  P.  &  E.  RT.  CO. 
(No.  11,798.)  (Supreme  Court  of  Ohio.  April 
25,  1911.)  Error  to  Circuit  Court,  Cuyahoga 
County.  Neal  &,  Hyde  and  J.  C.  Hutchins,  for 
plaintiff  in  error.  Squire,  Sanders  &  Dempsey, 
for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  JOHNSON,  and  DONAHUE.  JJ.. 
concur. 


NORTHERN  OHIO  TRACTION  &  LIGHT 
CO.  V.  CARB.  (No.  12,630.)  (Supreme  Court 
of  Ohio.  April  18,  1911.)  Error  to  Circuit 
Court,  Cuyahoga  County.  Ford,  Snyder  & 
Tilden,  for  plaintiff  in  error.  Wm.  B.  Beebe 
and  A.  W.  Lamson,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J:,  and  PRICE.  JOHNSON,  and 
DONAHUE,  JJ.,  concur. 


OHIO  CENTRAL  TRACTION  CO.  t. 
KRUOER.  (No.  11,785.)  (Supreme  Court  of 
Ohio.  May  2.  1911.)  Error  to  Circuit  (3ourt, 
Crawford  County.  Cummings.  McBride  & 
Wolfe,  for  plaintiff  in  error.  H.  B.  Shuler  and 
J.  G.  Meuser,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed  and 
cause  remanded.  Grounds  stated  in  Journal 
entry.  It  is  ordeied  and  adjudged  by  this 
court  that  the  judgment  of  the  said  circuit 
court  affirming  the  judgment  of  the  common 
pleas  court  be,  and  the  same  hereby  is,  re- 
versed, and  the  judgment  of  the  common  pleas 
court  be,  and  the  same  hereby  is,  reversed  for 
error  of  said  common  pleas  court  in  the  admis- 
sion of  evidence  as  to  floods  subsequent  to  the 
time  of  the  injury  complained  of  in  the  petition, 
for  the  admission  of  opinion  evidence  as  to  the 
cause  of  the  water  backing  up  on  plaintiff's 
lands,  and  for  the  refusal  of  the  court  to  give 
in  charge  to  the  jury  the  third  request  of  the 
defendant  in  that  court,  and  that  plaintiff  in 
error  recover  of  the  defendant  in  error  his  costs 
expended  in  this  court  and  the  circuit  court 
of  Crawford  county,  and  that  said  defendant 
in  error  pay  his  ovm  costs  in  both  of  said 
courts. 

SPE.AR,    C.    J.,    ai^    DAVIS,    SHAUCK, 
PRICE,  and  DONAHUE,  JJ.,  concur. 
geN.E.-73 


OHIO  OIL  CO.  ▼.  WBLLmO.  (No.  12,BTl).> 
(Supreme  Court  of  Ohio.  May  81.  1911.)  Er- 
ror to  Circuit  Court,  Wood  County.  J.  W. 
Schaufelbetger  and  Frank  P.  Reigle,  for  plain- 
tiff in  error.  Wilson,  Hunt  &  Gam  and  N.  R. 
Harrington,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed  and  judgment  of  the  common 
pleas  affirmed. 

SPEAR,  C.  J,,  and  DAVIS.  SHAUCK, 
PRICE,    JOHNSON,    and    DONAHUE.    JJ.. 


OWINGS  T.  JENNINGS  et  al.  (No.  11,- 
883.)  (Supreme  Court  of  Ohio.  Mar  9.  1911.) 
Error  to  Circuit  Court,  Athens  County.  Belcb- 
er  &  (Conner,  O.  J.  Marriott,  and  Lewis  & 
Sayre,  for  plaintiff  in  error.  Grosvenor,  Jones 
&  WorsteU,  for  defendants  in  error. 

PER  CURIAM.     Judgment  termed. 

SPEAR.  C.  J.,  and  DAVIS.  SHAUCK.  and 
PRICE,  JJ..  concur. 


PAVBfT  ▼.  BOARD  OFCOM'RS  OF  FAY- 
ETTE COUNTY  et  al.  (No.  12,059.)  (Sn- 
preme  Court  of  Ohio.  June  27,  1911^  Error 
to  Circuit  Court,  Fayette  County.  John  Lo- 
gan, for  plaintiff  in  error.  Post  &  Reid,  for 
defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK  and  JOHN- 
SON, JJ.,  concur. 


PENNSYLVANIA  CO.  t.  SUNTALA.  (No. 
12.442.)  (Supreme  Court  of  Ohio.  May  16. 
1011.)  Error  to  Circuit  Court,  Ashtabula 
County.  An^l,  Wilson  &  Harrington,  for 
plaintiff  in  error.  D.  F.  Anderson,  for  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 
DAVIS,    SHAUCK.    and    JOHNSON.    JJ., 


PETERSON  et  al.  v.  VAN  INGEN  et  al. 
(No.  11.891.)  (Supreme  Court  of  Ohio.  May 
9,  1911.)  Error  to  Circuit  Court,  Hamilton 
County.  (2!harles  W.  Baker  and  Thome  Baker, 
for  plaintiffs  in  error.  Chas.  B.  Wilby,  Mit- 
chell Wilby,  and  Morse,  Tuttle  &  Harper,  for 
defendants  m  error. 

PE^  CURIAM.     Judgment  affirmed. 

SPEAR.  C.  J.,  and  SHAUCK  and  JOHN- 
SON,  J  J.,    concur. 


PITTSBURGH,  C,  C  &  ST.  L.  BY.  CO.  v. 

MOON  et  al.,  Tp.  Trustees.  (No.  11,704.)  (Su- 
preme Ckjurt  of  Ohio.  March  21,  1911.)  Error 
to  Circuit  Court,  Miami  County.  C.  B.  Heiser- 
man,  for  plaintiff  in  error.  Alva  B.  Campbell, 
William  H.  Gilbert,  and  Leonard  H.  Shipman, 
for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed  on  au- 
thority of  Railroad  Co.  v.  Village  of  Roseville, 
76  Ohio  St.  108,  81  N.  E.  178,  and  judgment 
for  plaintiff  in  error  on  the  undisputed  facts. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
and  PRICjE,  JJ.,  concur. 


POWELL  T.  POWELL.  (No.  12,638.)  (Su- 
preme Court  of  Ohio.  June  6,  1911.)  Error  to 
Circuit  Court,  Mahoning  (Scanty.    Arret,  WU- 
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son  ft  Harrington,  for  plaintiff  In  error.  Oharlei 
Koonce,  Jr.,  for  defendant  in  error. 

PEIR  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  judgment  of  the  common 
pleaa  affirmed. 

SPEAR,  O.  J.,  and  DAVIS,  SHAUCE, 
JOHNSON,  and  DONAHUE,  JJ..  concur. 


PREDIGBR  T.  CITY  OP  PORTSMOUTH 

?^o.  12,398.)  (Supreme  Court  of  Ohio.  May 
8,  1911.)  Error  to  Circuit  Court,  Scioto 
County.  fJvans  &  Crawford,  for  plaintiff  in 
error.  Horace  L.  Small,  City  Sol.,  for  defend- 
ant in  error. 
PESl  CURIAM.  Judgment  affirmed. 
DAVIS.  SHAUGK,  and  DONAHUE^  JJ., 
concur. 


PREUSSER  y.  DIKOB  et  al.  (No.  U.729.) 
(Supreme  Court  of  Ohio.  April  11,  1911.)  Er- 
ror to  Circuit  Court,  Cuvahoga  County.  Her- 
man Preuaaer  and  Ftancis  J.  Wing,  for  plain- 
tiff in  error.  M.  P.  Mooney,  L.  I.  Litzler,  M. 
B.  &  H.  H.  Johnson,  and  S.  A.  Grosaner,  for 
defendania  in  error. 

PEHl  CURIAM.  Judgment  affirmed.  Re- 
hearing denied  (infra). 

DAVIS.  PRICE,  and  DONAHUE,  JJ.,  con- 
cur. 


PREUSSER  T.  DIKOB  et  al.  (No.  11.729.) 
(Supreme  Court  of  Ohio.  June  6,  1911.)  Er- 
ror to  Circuit  Court.  Cuyahoffa  County.  Her- 
man PreusHer  and  Francis  J.  Wing,  for  plain- 
tiff in  error.  M.  P.  Mooney,  L.  I.  Litzler,  M. 
B.  &  H.  H.  Johnson,  and  S.  A.  Orossner,  for 
defendants  in  error.     On  rehearing. 

PER  CURIAM.  Former  judgment  (supra) 
adhered  to. 


RACELB  et  al.  v.  CONNORS  et  al.  (No. 
12.176.)  (Supreme  Court  of  Ohio.  May  9, 
1911.)  Error  to  Circuit  Court,  Cuyahoga  Coun- 
ty. Charles  J.  Estep  and  Frank  M.  Cobb,  for 
Elaintiffs  in  error.  L,  F.  McGrath  and  Joseph 
u  Stem,  for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed 
Grounds  stated  in  journal  entry.  This  court 
being  of  opinion  that  in  the  original  action  the 
cause  had  not,  prior  to  the  trial  thereof  by  the 
court  of  common  pleas,  and  entry  of  judgment 
therein,  been  specially  assigned  for  trial  out  of 
its  regular  order  within  the  meaning  of  sec- 
tion 5134,  Rev.  St.  nor  assigned  for  trial  to  a 
jury  in  series,  and  the  trial  thereof  by  said 
court  was  l>efore  the  action  regularly  stood  for 
trial,  and  the  court  being  further  of  opinion 
that  the  plaintiff  in  error's  contention  m  the 
present  action  is  not  res  adjudicata  because 
of  the  overruling  of  his  motion  to  vacate  judg- 
ment to  be  found  at  page  86  of  the  printed  rec- 
ord, and  marked  "Defendante'  Exhibit  3."  It 
is  considered  and  adjudged  that  the  judgment 
of  the  circuit  conrt  be,  and  the  same  hereby  is, 
reversed  for  error  in  affirming  and  not  revers- 
ing the  judgment  of  the  court  of  common  pleaa 
of  Cuyahoga  county  in  this  case  of  Rackle  et 
al.  v.  Connors  et  al.  And,  proceeding  to  ren- 
)  der  the  judgment  which  the  said  circuit  court 
should  have  rendered,  it  is  considered  and  ad- 
judged that  the  said  judgment  of  the  court  of 
common  pleaa  be,  and  the  same  ia  hereby,  re- 
versed, and  said  canse  is  ordered  remanded  to 
said  court  of  common  pleas  of  Cuyahoga  conn- 
ty  for  further  proceedings  according  to  law. 

SPEAR.  C.  J.,  and  DAVIS,  SHAUCK,  and 
PRICE,  JJ.,  concur. 


In  re  RAUH  et  al.    (No.  12,742.)    (Supreme 
Oonrt  of  Ohio.    May  2,  1911.)     Error  to  Cir- 


cuit Court,  Putnam  County.  C.  8.  Malone,  B. 
L.  Griffiths,  E.  R.  Eastman,  James  A.  White, 
and  W.  B.  Wheeler,  for  plaintiff  in  error. 
Straman  &  Straman,  Henry  &  Robert  Newbe- 
gin,  and  Watts  &  Moore,  for  defendants  in  er- 
ror. 

PER  <7URIAM.  Judgment  affirmed  on  ao- 
thority  of  Heidlebaugh,  Probate  Judge,  t. 
Becker.  81  Ohio  St.  614.  91  N.  E.  11.30,  and 
State  ex  rel.  Conrad  ▼.  Patterson,  84  Ohio  St. 
89.  95  N.  B.  780. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  JOHNSON,  and  DONAHUE,  JJ., 
concur. 


RAYMOND  et  al.  t.  BUTTS.  (No.  Il,e91.) 
(Supreme  Court  of  Ohio.  June  13,  1911.)  Er- 
ror to  Circuit  Court,  Portage  County.  I.  T. 
Siddall  and  S.  F.  Hanselman,  for  plaintiffs  in 
error.  R.  S.  Webb  and  B.  J.  Webb,  for  de- 
fendant in  error.     On  rehearing. 

PER  CURIAM.  Former  judgment  (95  N.  B. 
387)  adhered  to. 


RENNHR  y.  KIRKNER.  (No.  12.524.) 
(Supreme  Conrt  of  Ohio.  May  2,  1911.)  Er^ 
ror  to  Circuit  Court,  Mahoning  County.  Em- 
ery F.  Lynn,  AV.  S.  Anderson,  and  John 
Scnlarf,  for  plaintiff  in  error.  Horace  T.  Smith, 
Theodore  A.  Johnson,  and  M.  C.  McNab,  for 
defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  PRICE,  and  JOHNSON.  JJ, 
cor. 


RIDER  et  al.  t.  STASEL  et  al.     mo.  12.- 

467.)  (Supreme  Court  of  Ohio.  May  2.  1911.) 
Error  to  Circuit  Court,  Cicking  County.  Ful- 
ton &  Fulton  and  Wilson  &  Rector,  for  plain- 
tiffs in  error.  A.  A.  Stasel  and  Cart  Norpell. 
for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed  on  au- 
thority of  Drake  v.  Tucker,  83  Ohio  St.  97,  93 
N.  E.  534. 

SPEAR,  C.  J.,  and  SHAUCK  and  JOHN- 
SON, JJ.,  concur. 


ROCKEFELLER  v.  McINTIRB  (No.  12.- 
294.)  (Supreme  Court  of  Ohio.  June  6,  1911.) 
Error  to  Circuit  Court,  Cuyahoga  County. 
Lawrence,  Russel  &  Eichelberger  and  Goulder, 
Holding  Sc  Masten,  for  plaintiff  in  error. 
James  J.  Hogan  and  Benjamin  Parmely.  for 
defendant  in  error. 

PER  CURIAM.  Judgment  of  the  drenit 
court  reversed  and  that  of  the  common  pleas 
affirmed. 

SPEAR.  C.  J.,  and  DAVIS.  SHAUCK. 
PRICE,  and  JOHNSON,  JJ,  concur. 


SAYLBR  T.  THRAILKILL.  (No.  12,683.) 
(Supreme  Court  of  Ohio.  April  25,  1911.)  Er- 
ror to  Circuit  Court.  Wood  County.  N.  R. 
Harrington  and  J.  E.  Shatzel,  for  plaintiff  in 
error.  Wilson,  Hunt  &  Garn,  Frank  P.  Riegle, 
and  Edward  Beverstock,  for  defendant  in  er^ 
ror. 

PER  CURIAM.  Judgment  of  the  dnmit 
court  reversed  and  judgment  of  the  common 
pleas  affirmed. 

SPEAR,  C.  J.,  and  SHAUCK,  PRICE,  and 
DONAHUE.  JJ..  concur. 


800TT  V.  STATE.  (No.  12.831.)  (Supreme 
Court  of  Ohio.  May  2.  1911.1  Error  to  Cir- 
cuit Court,  Miami  County.     Ihomaa  B.  Kyle. 
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for  plaintiff  in  error.  J.  Guy  O'Donnell  and 
W.  E.  Lytle,  for  the  State. 

PER  CURIAM.  Judgment  affirmed.  Exe- 
cution fixed  for  June  23.  1911. 

SPEAR,  0.  J.,  and  SHAUCK,  PRICE,  and 
JOHNSON,  JJ.,  concur. 


SHARP  T.  LAKE  SHORE  EliBCTTRIC  RT. 
CO.  (No.  11,791.)  (Supreme  Court  of  Ohio. 
May  2,  1911.)  Error  to  Circuit  Court,  Lucas 
County.  John  Q.  Adams  and  Curtis  T.  John- 
son, for  plaintiff  in  error.  M.  B.  &  H.  H. 
Johnson,  T.  H.  Hogsett,  King,  Tracy,  Chap- 
man &  Welles,  and  Lloyd  &  Rettig,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  SHAUCK,  and  PRICE,  JJ,  con- 
cnr. 


SMITH  et  al.  t.  JENNET  et  al.  (No.  12^- 
743.)  (Supreme  Court  of  Ohio.  June  20, 
1911.)  Error  to  Circuit  Court,  Hamilton 
County.  J.  M.  Dawson,  for  plaintiffs  in  error. 
William  H.  Mackoy  and  Herbert  Jenney,  for 
defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE.  JJ„  con- 
car. 


SNYDER  T.  McCOY.  (No.  12,499.)  (Su- 
preme Court  of  Ohio.  Masch  28,  1911.)  Er^ 
ror  to  Circuit  Court,  Wayne  County.  Celsus 
Pomerene  and  W.  S.  Hanna,  for  plaintiff  in 
error.  L.  R.  Critchfield,  Sr.,  and  L.  R.  Critch- 
field,  Jr.,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  PRICE,  and  JOHNSON,  JJ.. 
concur.     DONAHUE,  J.,  not  participating. 


SPERRY  T.  KIRKPATRICK.  (No.  11.973.) 
(Supreme  Court  of  Ohio.  June  .10,  1911.)  Er- 
ror to  Circuit  Court,  Knox  County.  Owen  & 
Carr,  for  plaintiff  in  error.  Waight  &  Moore, 
for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed. 
Grounds  stated  in  journal  entry.  It  is  ordered 
and  adjudged  by  this  court  that  the  judgment 
of  the  said  circuit  court  be,  and  the  same  here- 
by is,  reversed,  and  this  court  finds  that  on  the 
conceded  facts  the  real  estate  and  the  gas  con- 
tract referred  to  and  described  in  the  plead- 
ings were  owned  by  said  parties  equally,  and 
that  an  accounting  should  be  made  between  the 
parties  of  the  amounts  received  and  paid  out 
in  the  purchase  of  the  said  land  and  selling  any 
portions  thereof  and  the  amounts  received  and 
paid  out  under  the  said  gas  contract,  each  par- 
ty being  credited  with  the  amount  paid  in  by 
him  for  either  of  said  causes  and  charged  with 
the  amount  received  by  him  therefrom  and  a 
balance  struck  of  the  amounts  due  to  each  of 
the  said  parties  in  the  said  land  and  contract 
and  proceeds  thereof,  and  it  is  ordered  that  this 
cause  be  sent  to  the  circuit  court  to  take  said 
accounting  in  accordance  with  this  finding  ac- 
cording to  law  and  enter  its  decree  and  judg- 
ment accordingly. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK.  and 
JOHNSON,  JJ.,  concur.  DONAHUE.  J.,  not 
participating. 


STASBL  T.  PUGH.  (No.l2. 555.)  (Supreme 
Court  of  Ohio.  April  25,  1911.)  Error  to 
Circuit  Court,  Licking  County.  Flory  &  Flory 
and  A.  A.  Stasel,  for  plaintiff  in  error.  Kibler 
&  Montgomery,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS.  PRICE,  and  JOHNSON.  JJ..  con- 
car. 


STATE  T.  BADGLEY.     (No.  12,637.)     (Sn- 

Sreme  Court  of  Ohio.  May  9.  1911.)  Error  to 
ircuit  Court,  Columbiana  County.  Lewis  P. 
Metzger,  Pros.  Atty..  for  the  State.  O.  S. 
Speaker,  for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed  and  judgment  of  the  court  of 
common  pleas  affirmed. 

SPEAR,  C.  J.,  and  DAVIS.  SHAUCK, 
PRICE.  JOHNSON,  and  DONAHUE.  JJ., 
concur. 


STATE  ▼.  COVINGTON  ft  BRIDGE  CO. 
(No.  11,826.)  (Supreme  Court  of  Ohio.  June 
6.  1911.)  Error  to  Circuit  Court,  Franklin 
County.  U.  G.  Denman.  Atty.  Gen.,  and  Seth 
L.  McMillan,  for  the  State.  Paxton,  Warring- 
ton &   Seasongood,  for  defendant  in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE.  JOHNSON,  and 
DONAHUEJ.  JJ..  concur. 


STATE  T.  JACKSON.  (No.  12.847.)  (Su- 
preme Court  of  Ohio.  June  20.  1911.)  Er- 
ror to  Circuit  Court,  Sandusky  CiOunty.  U.  G. 
Denman.  Atty.  Gen..  Timothy  S.  Hogan,  Atty. 
Gen.,  E.  C.  Froehlich.  Kohn  ft  Northup,  and 
Fell  &  Schaal,  for  the  State.  Geo.  A.  True 
and  Ruel  H.  Crawford,  for  defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUE,  JJ..  con- 
cur. 


STATE  T.  PARMENTER.  (No.  11.577.) 
(Supreme  Court  of  Ohio.  May  23.  1911.)  Er- 
ror to  Circuit  Court.  Ashtabula  County.  C.  L. 
Taylor,  Pros.  Atty.,  and  H.  J.  Redmond,  tor 
the  State.  Charles  Lawyer  and  C.  W.  Apple- 
by, for  defendant  in  error. 

PER  CURIAM.  Judgment  of  the  circuit 
court  reversed,  and  that  of  the  common  pleas 
affirmed  on  authority  of  State  of  Ohio  v. 
Young,  77  Ohio  St.  529.  83  N.  E.  898. 

SPEAR,  C.  J.,  and  SHAUCK,  PRICE. 
JOHNSON,  and  DONAHUE.  JJ..  concur. 


STATE  ex  rel.  CITY  OP  TOLEDO  ▼. 
SAjNZENBACHER,  Auditor.  (No.  13,118.) 
(Supreme  Court  of  Ohio.  June  30,  1911.)  In 
mandamus.  Cornell  Schreiber,  City  Sol.,  -  and 
Alonzb  G.  Duer,  Asst.  City  Sol.,  for  relator. 
Timothy  S.  Hogan,  Atty.  Gen.,  J.  M.  McGilli- 
vray,  and  Clarence  D.  Laylin,  for  respondent. 

PER  CURIAM.  Peremptory  writ  awarded. 
Grounds  stated  in  journal  entry.  This  cause 
came  on  for  hearing  and  trial  on  the  pleadings, 
and  was  argued  by  counsel.  On  consideration 
whereof,  the  court,  construing  section  5649 — 2, 
section  5649—3,  and  section  5649— 3a  of  the 
act  of  June  2,  1911  (102  Ohio  Laws,  pp.  268- 
270),  limiting  tax  rates,  find  that  by  the  pro- 
visions of  these  sections  levies  may  be  made  as 
follows :  (1)  The  taxing  authorities  of  any  tax- 
ing district  may  levy  taxes  not  exceeding  the 
aggregate  of  10  mills  on  each  dollar  of  the  tax 
valuation  of  the  property  of  such  taxing  dis- 
trict for  state,  county,  township,  school,  and 
municipal  purposes,  subject  to  the  further  lim- 
itation of  the  paragraphs  following.  (2)  In 
addition  thereto,  levies  may  be  made  for  sink- 
ing fund  and  interest  purposes  necessary  to 
provide  for  any  indebtedness  incurrpd  before 
the  passage  of  said  act,  and  any  indebtedness 
that  may  be  incurred  after  the  passage  of  said 
act  by  a  vote  of  the  people.  (3)  In  case  such 
levy  for  the  year  1911  shall  produce  an  amount 
greater  than  the  amount  of  taxes  levied  in  the 
year  1910,  then  such  levy  of  10  mills  on  the 
doltot  must  be  reduced  to  such  a  rate  as  will 


Digitized  by 


Google 


1166 


95  NORTHp:ASTERN  BEPOBTBB 


(Obio 


produce  no  more  money  than  the  taxea  levied 
ror  the  year  1910.  (4)  A  municipal  corpora- 
tion may  levy  for  municipal  purpoaea  aa  pro- 
vided in  preceding  paragraphs  1,  2,  and  3  an 
a|[gregate  of  five  mills  on  the  taxable  property 
within  Booh  corporation  only  in  the  event  that 
such  levy  of  five  mills,  when  added  to  the  levy 
of  state,  county,  township,  and  school  purposes, 
shall  not  exceed  in  the  aggregate  10  mills  on 
the  dollar,  of  the  taxable  property  within  ^uch 
taxing  district  exclusive  of  levies  for  sinking 
fund  and  interest  purposes  necessary  to  provide 
for  any  indebtedness  incurred  before  the  pas- 
sage of  said  act  and  any  indebtedness  that  may 
be  incurred  after  the  passage  of  said  act  by  a 
vote  of  the  people,  and  provided,  further,  that 
such  levy  of  10  mills  on  the  dollar  of  taxable 
property  shall  not  produce  for  the  year  1011 
an  amount  greater  than  the  amount  of  taxes 
levied  in  the  year  1910,  and,  whenever  such 
levy  exceeds  either  of  said  limitations,  then  it 
is  the  duty  of  the  budget  commission  to  revise 
and  reduce  said  levies  in  manner  and  form  aa 
directed  and  authorized  by  section  5649— 3c, 
General  Code,  as  enacted  June  2,  1911,  having 
due  regard  to  the  proportions  of  the  total 
amount  that  each  taxing  board  or  taxing  ofiB- 
ceiB  are  authorized  to  levv,  so  that  such  ag- 
gregate of  all  taxes  for  all  purposes  in  each 
taxing  district  shall  not  exceed  10  mills  on 
the  dollar,  exclhsive  of  sinking  fund  and  in- 
terest purposes  as  aforesaid,  and  shall  not 
produce  for  the  year  1911  a  greater  amount  of 
taxes  than  levied  in  the  year  1910,  as  provided 
in  paragraph  3  of  this  entry.  But  whenever 
any  levy  for  township,  county,  school,  or  mu- 
nidpal  purposes  exceeds  the  maximum  amount. 
tiiat  may  be  levied  for  such  purpose  aa  provided 
by  section  6649— 3a,  Gen.  Code,  then  snch  ex- 
cessive levy  must  first  be  reduced  by  the  budget 
commission  to  the  maximum  amount  provided 
in  such  section  before  said  budget  commlsstpn 
proceeds  to  revise  and  reduce  all  the  levies 
certified  for  such  taxing  district  to  bring  the 
aggregate  of  all  within  the  limitations  above 
referred  to,  to  wit,  10  mills  on  each  dollar  of 
taxable  property,  and  to  an  amount  not  great- 
er than  the  taxes  levied  in  the  year  1910.  (5) 
^e  ririit  to  levy  five  mills  on  the  taxable  prop- 
erty within  such  corporation  is  further  limited 
by  the  provision  that,  if  said  levy  of  ten  mills 
for  the  year  1911  will  produce  more  taxes  than 
were  levied  in  the  year  1910,  then  such  levy 
should  again  be  scaled  by  the  budget  comhiis- 
sion  until  the  same  will  produce  no  larger  rev- 
enue than  the  taxes  levied  in  the  year  1910. 
(6)  The  five  mills,  which,  subject  to  the  quali- 
fications hereinbefore  defined,  may  be  levi'ed  by 
a  municipal  corporation  for  corporation  pur- 
poses, are  exclusive  of  such  levies  for  interest 
and  sinking  fund  purposes  as  are  or  may  be 
necessary  to  provide  for  any  municipal  indebt- 
edness incurred  prior  to  the  passage  of  the  act 
of  Jitee  2,  1911,  and  any  indehtednesa  there- 
after incurred  by  a  vote  of  the  people.  This 
court  therefore  finds  that  the  relator  is  entitled 
to  a  peremptory  writ  of  mandamos  command- 
ing the  auditor  of  Lucas  county,  defendant 
herein,  to  ascertain  the  rate  of  taxes  necessair 
to  produce  the  amounts  to  him  certified  by  the 
budget  commission  of  I/ucaa  county,  provided 
that  the  aggregate  (exclusive  of  the  levy  for 
the  sinking  fund  and  interest  purposes,  for  in- 
debtedness heretofore  incurred,  and  indebted- 
ness that  may  have  been  incurred  by  a  vote  of 
the  people)  shall  not  exceed  the  rate  of  10  mills, 
and  the  total  fund  raised  thereby,  including  the 
amount  necessary  for  the  sinking  fund  and  in- 
terest as  aforesaid,  shall  not  exceed  the  amount 
raised  in  the  year  1910,  then  to  enter  the  same 
upon  the  tax  duplicate  of  Lucas  county.  Also, 
that  he  ascertain  the  rate  of  the  levy  necessary 
for  sinking  fnnd  and  interest  purposes  to  pro- 
vide for  indebtedness  incurred  before  the  pas- 
sage of  said  act  and  any  indebtedness  that  may 
hava  baen  incorted  aittca  the  passaxe  of  the  act 


by  a  vote  of  the  people,  if  any,  and  add  sncb 
levy  to  the  tax  duplicate  in  addition  to  said  10 
mills,  but  the  total  of  both  levies  not  to  exceed 
the  total  sum  levied  in  the  year  1010.  It  ia 
therefore  ordered,  adjudged,  and  decreed  that  a 
peremptory  writ  of  mandamus  issue  against 
the  defendant,  as  auditor  of  Lucas  county,  com- 
manding him  to  make  levies  as  provided  here- 
in. 

BPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICB,  JOHNSON,  and  DONAHUE,  ]J^ 
concur. 


STATE  ex  rel.  ELLIS,  Attr.  Gen- ▼.  ONION 
CENTRAL  LIFE  INS.  CO.  (No.  12,700.) 
(Supreme  Court  of  Ohio.  April  18,  1911.)  Er- 
ror to  Circuit  Court,  Hamilton  County.  U. 
G.  Denman,  Atty.  Gen.,  T.  S.  Hogan,  Atty. 
Gen.,  W.  H.  Miller,  Asst  Atty.  Gen„  A.  I. 
Voiys,  Ellis  G.  Kinkead,  and  Cballen  B.  EUlls, 
for  relator.  Maxwell  a  Bamsey  and  3,  B. 
Foraker,  for  respondent 

FEB  CUBIAM.  Judgment  affirmed. 
Grounds  stated  in  journal  entry.  It  la  ordered 
and  adjudged  by  this  court  that  the  judgment 
of  the  said  circuit  court  be,  and  the  same  la 
hereby,  eflSrmed  for  the  following  reasons,  to 
wit:  (1)  There  is  terstimoBy  tending  to  prove 
each  and  all  of  the  controverted  facts  found  by 
the  circuit  court  (2)  That  therefore,  this  court 
will  not  weigh  the  evidence  in  this  case,  and 
will  accept  the  findings  of  fact  as  dedared  by 
the  circuit  court  (S)  That*  as  found  by  th* 
circuit  conrt  the  defendant  in  error  made  no 
separation  of  its  receipts  and  expenditures, 
profits,  and  losses,  aa  they  pertained  to  partici- 
pating and  to  nonparti  CI  Dating  policies,  from 
the  time  it  began  the  life  insurance  business 
up  to  the  1st  day  of  January.  1908,  and  that  in 
such  conduct  of  its  business  it  accumulated  & 
surplus,  which,  on  December  3l,  1007,  amount- 
ed to  $2,422,184.25,  of  which  a  sum  largely  in 
excess  of  $400,000  was  derived  from  nonpar- 
ticipating  policies,  and  that  the  surplus  de- 
rived from  the  nonparticipating  policies  of  th* 
defendant  for  the  years  1908  and  1909  was  in 
excess  of  $400,000.  (4}  That  the  defendant  in 
error  had  a  lawful  right  and  was  not  estopped, 
to  make  the  said  issue  of  $400,000  of  capital 
stock  and  was  entitled  to  apply  toward  the 
payment  of  said  stock  $4(X),00()  out  of  the  sur- 
plus on  hand  December  31.  1907,  theretofore 
derived  from  nonparticipating  business,  as  was 
done.  (5)  That  upon  the  facts  found  relator 
is  not  entitled  to  the  relief  prayed  for. 

SPEAR,  0.  J.,  and  DAVIS.  SHAUCK.  and 
PRICE,  J  J.,  concur.  JOHNSON  and  DON- 
AHUE, JJ..  not  participating. 


STATE  ex  rel.  HOWELL  T.  EIRICK  et  al, 
Ciom'ra  of  Cuyahoga  County,  et'al.  (No.  13,- 
049.)  (Supreme  Court  of  Ohio.  June  27, 1911.) 
Error  to  Circuit  C3ourt,  Cuyahoga  County.  Wil- 
liam Howell  and  George  L.  Dake,  for  plaintiff 
in  error.  John  A.  Cline,  Pros.  Atty.,  and  Wal- 
ter D.  Meals,  Asst  Pros.  Atty.,  for  defendants 
in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  PRICE,  and  DONAHUHt  JJ„ 
cnr. 


STATE  ex  reL  MATHEWS  t.  BTTZGEB- 
ALD  et  al..  Deputy  State  Supervisors  and  In- 
spectors of  Elections,  et  al.  (No.  12.476.)  (Su- 
preme Court  of  Ohio.  March  28.  1911.)  Error 
to  Circuit  Court  Cuyahoga  County.  P.  L.  A. 
Lieghley  and  M.  W.  Beacom,  for  plaintiff  in 
error.  John  H.  Price  and  U.  Q.  Denman,  Atty. 
Gen.,  for  defendants  in  error. 

PER  CURIAM.  Petition  in  error  dismissed 
l>ecauae  of  the  fact  that  the  expenses  of  tbe 
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primai7  election  have  been  paid,  and  the  ques- 
tion involved  is  now  a  mere  moot  guestion. 

SPEAB,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  JOHNSON,  and  DONAHUE.  JJ., 
concnr. 


STATE  er  rel.  SCOBIB  t.  CASS  et  al., 
County  Building  Commission,  et  al.  (No.  12.- 
817).  (Supreme  Court  of  Ohio.  March  14, 
1911.)  Error  to  Circuit  Court,  CuyahoKa  Coun- 
ty. Smart,  Marvin  &  Ford,  for  plaintiff  in 
error.  John  A.  Cline,  Walter  D.  Meals,  Hoyt, 
Dustin,  Kelley,  McKeehan  &  Andrews,  Ferdi- 
nand Jelke,  Jr.,  and  James  G.  Stewart,  for  de- 
fendants in  error. 

PER  CURIAM.  Jndement  affirmed. 
Grounds  stated  in  journal  entry.  The  judg- 
ment  of  the  circuit  court  of  Cuyahoga  county 
baving  been  affirmed  generally  by  entry  ot 
Matcb  14,  1911,  the  following  supplementary 
entry  under  date  of  March  2S,  1011,  was  made: 
The  judgment  of  affirmance  of  the  judgment  of 
the  circuit  court  of  Cuyahoga  county,  entered 
at  page  591  of  this  journal,  is  based  upon  the 
proportion  that  the  woiIe  of  building  the  court- 
house became  and  was  a  "proceeding"  within 
the  meaning  of  section  26  of  the  General  Code. 
as  illustrated  by  the  reasoning  of  the  circuit 
court  in  its  opinion  (32  Ohio  Cir.  Ct.  Rep.  208)t 
and  was  not  affected  by  the  provision  of  sec- 
tion 2338  of  the  Code.  Whether  the  work  of 
interior  decoration  was  or  not  competitive  work 
is  not  passed  upon. 

SPEAR,  0.  J.:  and  DAVIS.  SHAUCK. 
PRICE,  and  DONAHUE,  JJ..  concur. 


STATE  ex  rel.  SENTINEL  CO.  v.  SOCK- 
MAN  et  al.,  Com'rs,  et  al.  (No.  12,771.)  (Su- 
preme Court  of  Ohio.  March  21,  1911.)  Er- 
ror to  Circuit  Court.  Wood  County.  N.  R. 
Harrington  and  McClelland  &  Bowman,  for 
plaintiff  in  error.  William  Dunipace  and  Ben- 
jamin F.  James,  for  defendants  in  error. 

PER  CURIAM.  Judgment  affirmed. 
Grounds  stated  in  journal  entry.  It  is  ordered 
and  adjudged  by  this  court  that  the  judgment 
of  the  said  circuit  court  be,  and  tlie  same  is 
hereby,  affirmed  on  the  ground  that  the  circuit 
court  of  Wood  county  found  the  facts  in  issue 
in  the  case  between  the  parties  against  the 
plaintiff  in  error  and  in  favor  of  the  defend- 
ants in  error,  and  that  said  finding  of  facts  by 
the  circuit  court  is  controlling  in  this  court 
with  respect  to  the  facts  of  the  case,  and.  it 
appearing  to  the  court  that  there  were  reason- 
able, grounds  for  this  proceeding  in  error,  it  is 
ordered  that  no  penalty  be  assessed  herein. 

DAVIS.  SHAUCK,  JOHNSON,  and  DON- 
AHUE, JJ..  concur. 


STATE  ex  rel.  STAFFORD  v.  STATE 
BOARD  OF  APPRAISERS  AND  ASSES- 
SORS. GSfo.  13,021.)  (Supreme  Court  of  Ohio. 
June  30,  1911.)  In  mandnmus.  Graham  & 
Stafford,  for  relator.  Timothy  S.  Hognn,  Atty. 
Gen.,  and  Joseph  McGbee,  and  O.  C.  Marshal'l, 
Asst.  Attyg,  Gen.,  for  respondent 

PER  CURIAM.     Peremptory  writ  awarded. 

SPEAR  C.  J.,  and  DAVIS,  SHAUCK.  and 
FRICE,  JJ.,  concur. 


STATE  ex  rel.  WEST  v.  WRIGHT,  An- 
ditor.  (No.  11.726.)  (Supreme  Court  of  Ohio. 
March  28,  1911.)  Error  to  Circuit  Court, 
Cuyahoga  (Jounty.  William  0.  Rogers  and  A. 
Lawrence,  for  plaintiff  in  error.  John  A.  Cline 
Pros.  Atty..  Walter  D.  Meals  and  Fielder  San- 


ders, Asst.  Pros.  Attys.,  and  John  Lu  Cannon, 
for  defendant  In  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS.  PRICE,  and  DONAHUE,  JJ„  con- 
cur. 


STEARNS  T.  JOHN  H.  HIBBEN  DRX 
GOODS  CO.  (No.  11,822.)  (Supreme  Court 
of  Ohio.  May  9, 1911.)  Error  to  Circuit  Court, 
Hamilton  County.  H.  D.  Peck  and  Peck,  Shaf- 
fer &  Peck,  for  plaintiff  in  error.  Walter  A. 
De  Camp,  for  defendant  in  error. 

PER   CURIAM.     Judgment  affirmed. 

DAVIS.  PRICE,  and  DONAHUE.  JJ.,  con- 
cnr. 


STREUBER  ▼.  PANCAKE  et  al.  (No. 
12.584.)  (Supreme  Court  of  Ohio.  May  16, 
1911.)  Error  to  Circuit  Court,  Lawrence 
County.  T.  C.  Anderson,  for  plaintiff  in  error. 
A.  R.  Johnson,  Dan  C,  Jones,  and  Wm.  J. 
Meyer,   for  defendants  in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS.  SHAUCK.  PRICE,  and  JOHN- 
SON, JJ.,  concur. 


STURGES  et  al.  v.  LUTZ.  (No.  12,498.) 
(Supreme  Court  of  Ohio.  Maith  28,  1911.) 
Error  to  Circuit  Court.  Richland  County.  W. 
H.  Gifford  and  H.  B.  Dirlam,  forplaintiffs  in 
error.  Lutz  &  Lntz  and  W.  8.  Kerr,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  SHAUCK.  PRICE,  and  JOHN- 
SON. JJ..  concur.  DONAHUE.  J.,  not  par- 
ticipating. 


TIMLIN  ▼.  MUNNELLT  et  aL  (No.  11.- 
739.)  (Supreme  Court  of  Ohio.  March  28. 
1911.)  Error  to  Circuit  Court,  Mahoning 
County.  Charles  Koonce,  Jr.,  and  Thomas  Mc- 
Namara.  Jr..  for  plaintiff  in  error.  Arrel.  Wil- 
son &  Harrington,  for  defendants  in  error. 

PER   CURIAM.     Judgment   affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  JOHNSON,  and  DONAHUBi,  JJ,. 
concur. 


TOLEDO  RTS.  &  LIGHT  CO.  t.  VREE- 
LAND.  (No.  12.413.)  (Supreme  Court  of 
Ohio.  May  31,  1911.)  Error  to  Circuit  Ctonrt, 
Lucas  County.  Smith  &  Baker,  for  plaintiff 
in  error.  G.  B.  Keppel,  for  defendant  in  er- 
ror. 

PER  CURIAM.  Judgment  affirmed. 
Grounds  stated  in  journal  entry.  It  is  ordered 
and  adjudged  by  this  court  that  the  judgment 
of  the  said  circuit  court  be,  and  the  same  is, 
hereby  affirmed,  without  passing  upon  the 
question  of  whether  or  not  the  court  erred  in 
its  charge  to  the  jury  in  paragraphs  numbered 
1,  2.  and  3,  to  be  found  on  pages  88  and  89 
of  the  printed  record,  the  court  being  of  opin- 
ion that,  considering  the  character  and  effect 
of  the  undisputed  evidence  in  the  case,  the 
charge  thus  given  to  the  jury  cannot  have  been 
prejudicial. 

SPEAR.  C.  J.,  and  DAVIS,  SHAUCK, 
JOHNSON,  and  DONAHUE,  JJ.,  concurT 


TOLEDO,  ST.  L.  ft  W.  R.  CO.  v.  PEERY. 

(No.  12,444.)  (Supreme  Court  of  Ohio.  May 
23,  191L)  Error  to  Circuit  Court,  Henry 
County.    Clarence  Brown.  Lloyd  T.  WiUiami, 
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and  W.  W.  Campbell,  for  plaintiff  in  error. 
James  P.  Razan,  for  defendant  in  error. 

PER   CURIAM.     Judgment   affirmed. 

SPEIAR.  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,    JOHNSON,    and    DONAHUE.    JJ.. 


TODSSAINT  SHOOTING  CLUB  t. 
SCHWARTZ  et  al.  (No.  11,686.)  (Supreme 
Court  of  Ohio.  March  14,  1911.)  Error  to 
Circuit  Court,  Ottawa  County.  Lynch  &  Day 
and  True  &  Crawford,  for  plaintiff  in  error. 
William  Gordon,  for  defendants  in  error. 

PER  CURIAM.  Judgment  reversed  and 
judgment  for  plaintiff  in  error.  Grounds  stat- 
ed In  journal  entry.  This  cause  oame  on  to 
be  heard  upon  the  transcript  of  the  record  of 
the  circuit  court  of  Ottawa  county,  and  was 
argued  by  counsel.  On  consideration  whereof, 
it  is  ordered  and  adjudged  by  this  court  that 
the  judgment  of  said  circuit  court  be,  and  the 
same  hereby  is,  reversed  for  error  of  the  cir- 
cuit court  m  its  conclusions  of  law  upon  the 
facts  found  by  that  court,  and  that  said  plain- 
tiff in  error  recover  from  the  defendants  in 
error  its  costs  herein  expended,  and  that  the 
defendants  pay  their  own  costs ;  and,  it  ap- 
pearing that  the  circuit  court  has  found  in  its 
second  finding  of  fact  that  the  lessors  of  the 
defendants  in  ernyr  never  owned  to  exceed  one- 
fourth  interest  in  the  premises  in  dispute,  and 
it  farther  appearing  tiiat  the  lease  found  in 
the  third  finding  of  fact  to  have  been  executed 
to  the  defendants  in  error  by  the  owners  of  this 
one-fourth  interest  was  not  executed  and  ac- 
knowledged as  required  by  law,  was  not  record- 
ed, and  was  not  a  paper  entitled  to  record,  and 
therefore  did  not  convey  an  estate  in  said  lands 
or  any  part  thereof  for  a  term  of  ten  years  or 
for  a  term  of  five  years,  but  only  from  year  to 
year  at  the  will  of  the  parties,  this  court  coming 
now  to  render  the  judgment  upon  such  find- 
ings of  fact  that  should  have  been  rendered  by 
the  circuit  court,  it  is  further  ordered  and  ad- 
judged that  th^  defendants  in  error  be,  and 
they  hereby  are,  perpetually  enjoined  and  re- 
strained from  trespassing  upon  the  property  de- 
scribed in  plaintiff's  petition  and  from  inter- 
fering, in  any  manner,  with  the  exclusive  rights 
of  the  plaintiff  in  error  in  its  possession  of  said 
land  for  the  purposes  set  forth  in  the  petition 
of  plaintiff.  It  is  further  ordered  and  adjudged 
that  the  plaintiff  in  error  recover  from  the 
defendants  all  its  costs  expended  in  this  ac- 
tion and  that  defendants  pay  their  own  costs, 
for  which  execution  is  awarded. 

DAVIS,  PRICE,  JOHNSON,  and  DONA- 
HUE,  JJ.,  concur. 


TRAUGBR  T.  HOLBEN  et  al.  (No.  11,867.) 
(Supreme  Court  of  Ohio.  May  9.  1911.)  Er- 
ror to  Circuit  Court.  Stark  County.  D.  P. 
Reinoehl,  for  plaintiff  in  error.  R.  W.  Mc- 
Caughey  and  Webber  &  Turner,  for  defend- 
ants in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS.  SHAUCK,  and 
PRICE.  JJ.,  concur.  DONAHUE,  J.,  not  par- 
ticipating. 


VALENTINE  t.  CITT  OP  (3IRCLEVILLB. 
fNo.  12,516.)  (Supreme  Court  of  Ohio.  May 
2,  1911.)  Error  to  Circuit  CJourt,  Pickaway 
County.  George  W.  Lindsay,  for  plaintiff  in 
error.  Meeker  Terwilliger,  City  Sol.,  for  de- 
fendant in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS,  SHAUCK,  and  PRICE,  JJ.,  concur. 

VAN  BUSKIRK  r.  NEW  YORK.  0.  &  ST. 
L.    R.   00.     (NOk   12,503.)     (Supreme    Court 


of  Ohio.  March  28,  1911.)  Error  to  Circuit 
Court,  Putnam  County.  A.  A.  Slaybaugh  and 
Bailey  &  Leasure,  for  plaintiff  in  error.  John 
H.  Clarke  and  Watts  &  Moore,  for  defendant 
in  error. 

PER  CURIAM.     Judgment  affirmed. 

DAVIS.  SHAUCK,  PRICE*  JOHNSON, 
and  DONAHUE,  J  J.,  concur. 


VAN  OSTRAN  et  al.  r.  DENNISON 
BX>UNDRY  &  ENGINEERING  CO.  et  al. 
(No.  ll,8ia)  (Supreme  Court  of  Ohio.  April 
18.  1911.)  Error  to  Circuit  Court,  Tuscarawas 
County.  J.  G.  Patrick,  W.  B.  Stevens,  and 
P.  S.  Olmstead,  for  plaintiffs  in  error.  T.  H. 
lioller,  Voorhees  &  Voorheea,  Carpenter  & 
Voorhees,  and  Pomerene  &  Pomeiene,  for  de- 
fendants   in   error. 

PER  CURIAM.     Judgment  affirmed. 

SPEIAR,  0.  J.,  and  SHAUOK  and  JOHN- 
SON, JJ.,  concur. 


WBLSOH  V.  RILBT,  Auditor,  et  aL  (No. 
12,47a)  (Supreme  Court  of  Ohio.  June  20, 
1911.)  Error  to  Circuit  Court,  Lidting  Coun- 
ty. Jones  &  Jones,  for  plaintiff  in  error.  U. 
O.  Denman,  Atty.  Gen.,  Phil  B.  Smythe,  Proa. 
Atty.,  Carl  Nmrpell,  John  A.  Albam,  and  Clar- 
ence D.  Laylin,  for  defendants  in  error. 

PER  OURIAM.  Judgment  affirmed  on  au- 
thority of  Adler  t.  Whitbeck,  44  Ohio  St  539, 
9  N.  El  672. 

SPEAR,  O.  J.,  and  DlVIS,  SHAUCK, 
PRICE,  and  JOHNSON,  JJ.,  concnr. 


WELSH  T.  SLEEPY  ETYB  MILLING  00. 
(No.  11,984.)  (Snpreme  Court  of  Ohio.  Jane 
20,  1911.)  EJrror  to  Circuit  Court,  Cuyahoga 
Goudty.  Hidy  Klein  &  Harris,  for  plaintiff  in 
error.  R.  H.  Lee  and  F.  H.  Crew,  tor  defend- 
ant in  error. 

PER  CURIAM.    Judgment  affirmed. 

DAVIS.  PRICE,  and  DONAHUE,  JJ.,  om- 
cur. 


WHEELING  &  L.  B.  R.  CO.  v.  OALCOTT 
et  al.  (No.  11,712.)  (Supreme  Court  of  Ohio. 
March  14,  1911.)  B^ror  to  Circuit  Court,  Har- 
rison County.  Hollingswortb  &  WoHey  and 
Squire,  Sanders  &  Dempsey,  for  plaintiff  in  er- 
ror.     R.  H.  Minteer,  for  defendants  in  error. 

PER  OURIAM.    Judgment  affirmed. 

DAVIS,  SHAUCK,  PRICE,  JOHNSON, 
and  DONAHUE,  JJ.,  concnr. 


WHITE  et  al.  ▼.  BAILEY  et  aL  (No.  12,- 
941.)  (Supreme  Court  of  Ohio.  June  13,1911.) 
Error  to  Circuit  Court,  Gallia  County.  Roscoe 
J.  Mauck,  Hollis  C.  Johnston,  and  Evan  D. 
Davis,  for  plaintiffs  in  error.  John  H.  Sum- 
mers. C.  H.  D.  Summers,  and  R.  M.  Switser, 
for  defendants  in  error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  G.  J.,  and  SHAUCK,  PRIOE^ 
JOHNSON,  and  DONAHUES,  JJ.,  concur. 

WILKOFF  V.  HARTfiNSTEIN.  (No.  12,- 
610.)  (Supreme  Court  of  Ohio.  May  31, 
1911.)  Error  to  Circuit  Court.  Mahoniag 
County.  Frank  Jacobs  and  D.  J.  Hartwell,  for 
plaintiff  in  error.  D.  F.  Anderson,  for  defend- 
ant in  error. 

PER    CURIAM.     Judgment   affirmed. 

SHAUCK,  PRICE,  JOHNSON,  and  DON- 
AHUE, JJ.,  concur. 
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WM.  HEFFRON  CONST.  CO.  et  al.  v. 
COLEMAN.  (No.  12,460.)  (Supreme  Court 
of  Ohio.  March  28,  1911.)  Error  to  Circuit 
Court,  Hamilton  County.  Littleford,  Frost  & 
Foster,  for  plaintiffs  in  error.  Thomas  h. 
Miohie,  for  defendant  in  error. 

PER  CURIAM.     Judgment  aflSrmed. 

PRICE,  JOHNSON,  and  DONAHUE,  JJ., 
concur. 


^  WILLS  CREEK  COAL  CO.  v.  BROWN. 
(No.  12,331.)  (Supreme  Court  of  Ohio.  April 
18,  1911.)  Error  to  Circuit  Court,  Guernsey 
County.  Charles  S.  Turnbaugh  and  Robt.  T. 
Scott,  for  plaintiff  in  error.  J.  H.  Mackey,  for 
defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SHAUCK,  PRICE,  JOHNSON,  and  DONA- 
HUE, JJ.,  concur. 


WOLFE  et  al.  t.  JUNCTION  CITY  SEW- 
ER PIPE  CO.  (No.  11.768.)  (Supreme  Court 
of  Ohio.  April  11,  1911.)  Error  to  Circuit 
Court,  Perry  County.  Abemethy  &  Folsom, 
for  plaintiffs  in  error.  Donahue  &  Spencer,  for 
defendant  in  error. 

PER  CURIAM.     Judgment  affirmed. 

SPEIAR,  O.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  JOHNSON,  JJ.,  concur. 


WOLF  RUN  COAL  CO.  ▼.  BATSINOBR. 

ro.  12,552.)_   (Supreme  Court  of  Ohio.     May 
1911.)     Error   to   Circuit   Court,    Jefferson 
County.     P.   P.  Lewis,   for  plaintiff  in  error. 
Erskine  &  Smith,  for  defendant  in  error. 
PER  CURIAM.     Judgment  affirmed. 

DAVIS,   PRICE,    JOHNSON,    and   DONA- 
HUE, JJ..  concur. 


YORK  V.  CHAMPION  IRON  CO.  (No. 
11,766.)  (Supreme  Court  of  Ohio.  March  28, 
1911.)  Error  to  Circuit  Court,  Scioto  County. 
T.  C.  Anderson,  for  plaintiff  in  error.  George 
E.  Crane  and  Henry  Bannon,  for  defendant  in 
error. 

PER  CURIAM.    Judgment  affirmed. 

SPEAR,  C.  J.,  and  DAVIS,  SHAUCK, 
PRICE,  JOHNSON,  and  DONAHUE,  JJ., 
concur. 


BENDER,  Appellant,  t.  PAULUS  '  et  al., 
Respondents.  .(Court  of  Appeals  of  New  York. 
April  26,  1910.) 

PER  CURIAM.  Motion  for  reargument  or 
to  amend  remittitur  denied,  without  costs.  See 
197  N.  Y.  369,  90  N.  E.  994. 


End  of  Cases  in  Vol.  95 
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